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ARIZONA— Supreme  Court. 

EDWARD  KENT,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

FLETCHER  M.  DOAN.  ERNEST  W.  LEWIS. 

JOHN  H.  CAMPBELL.  EDWARD  M.  DOE. 


CALIFORNIA— Supreme  Court. 
WILLIAM  H.  BEATTT,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

R  W.  HENS  HAW.  W.  G.  LORIGAN. 

F.  M.  A  NG ELLOTTL  M.  C.  SLOSS. 

LUCIEN  SHAW.  HENRY  A.  MELVIN. 

District  Courts  of  Appeal. 
First  District. 

"J.  A.  COOPER,  Presiding  Justice.i 
THOS.  J.  LENNON,  Presiding-  Justice.* 

&  P.  HALL.  F.  H.  KERRIGAN. 

Second  District 

,  M.  T.  ALLEN,  Pbesidinq  Justice. 

VICTOR  E.  SHAW.  W.  P.  JAMES. 

Third  District. 
N.  P.  CHIPMAvN,  Peesidino  Justice. 
E.  C.  HART.  A.  G.  BURNETT. 


COLORADO— Supreme  Court. 

ROBERT  W.  STEELE,  Chief  Justice.* 
JOHN  CAMPBELL,  CniEF  Justice.* 

associate  justices. 
JOHN  CAMPBELL.*  S.  HARRISON  WHITE. 

GEORGE  W.'MUSSER.  WILLIAM  A.  HILL. 

WILLIAM  H.  GABBERT.  JAMES  E.  GARIIIGUES.' 

MORTON  S.  BAILEY. 


1  Term  expired.  »  Died  October  12,  1910. 

*  Elected  and  qualified  January  9,  1911.      4  Became  Chief  Justice,  succeeding  Robert  W.  Steele. 

•Elected  November,  1910. 
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IDAHO — Supreme  Court. 

ISAAC  N.  SULLIVAN,  Chief  Justice.* 
GEORGE  H.  STEWART,  Chief  Justice.* 

justices. 

GEORGE  H.  STEWART.'  JAMES  F.  AILSHIBL 

ISAAC  N.  SULLIVAN.* 


KANSAS — Supreme  Court 
WILLIAM  A.  JOHNSTON,  Chief  Justice, 
justices. 

ROUSSEAU  A.  BURCXT.  SILAS  PORTER 

HENRY  F.  MASON.  CHARLES  B.  GRAVES.* 

CLARK  A  SMITH.  ALFRED  W.  BENSON. 

JUDSON  S.  WEST." 

» 

MONTANA— Supreme  Court. 

TIIEO.  BRANTLY,  Chief  Justice. 

ASSOCIATE  JUSTICES. 
WM.  L.  HOLLOW  AY.  HENRY  C.  SMITH. 

NEVADA— Supreme  Court. 

F.  H.  NORCROSS,  Chief  Justice." 
JAMES  G.  SWEENEY,  Chief  Justice." 

ASSOCIATE  JUSTICES. 

JAMES  G.  SWEENEY. u  G.  F.  TALBOT. 

F.  H.  NORCROSS.*  o 

NEW  MEXICO— Supreme  Court. 
WILLIAM  H.  POPE,'  Chief  Justice.    (5th  Dlst.) 

ASSOCIATE  JUSTICES. 

JOHN  R  McFIE.    (1st  Dlst.)  CLARENCE  J.  ROBERTS.  (4th'DJst.) 

IRA  A.  ABBOTT.    (2d  Dist.)  EDWARD  R.  WRIGHT.    I.Cth  Dist) 

FRANK  W.  PARKER    (3d  Dlst.)         MERRITT  C.  M  ECU  EM.    (7th  Dlstl 

OKLAHOMA— Supreme  Court. 

JESSE  J.  DUNN,  Chief  Justice.! a 
JOHN  B.  TURNER,  Chief  Justice." 
MATTHEW  J.  KANE,  Vice  Chief  Justice. 

ASSOCIATE  JUSTICES. 

SAMUEL  W  HAYES.  R.  L.  WILLIAMS. 

JOHN  B.  TURNER."  MATTHEW  J.  KANE. 

JESSE  J.  DUNN." 

Criminal  Court  of  Appeals. 

nENRY  M.  FURMAN,  Presiding  Judge. 
Associate  Judges. 
THOMAS  H.  DOYLE.  D.  A.  RICHARDSON.!* 

JAS.  R  ARMSTRONG." 


•  Censed  to  be  Chief  Justice  January  1,  1911. 
T  Became  Cliief  Justice  January  1,  1911. 

•  Retired  January  9.  1911. 

•  Elected  November,  I9W. 

»  Ceased  to  be  Chief  Justice  January  2,  1911. 


u  Became  Chief  Justice  January  2.  1911. 
"  Ceased  to  be  Chief  Justice  January  10,  1913. 
»  Became  Chief  Justice  January  10,  1911. 
14  Succeeded  by  Jaa.  R.  Armstrong. 
u  Took  seat  as  Judge  January  9,  1911,  to  suc- 
ceed D.  A.  Richardson. 
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OREGON — Supreme  Court. 

FRANK  A.  MOORE,  Chief  Justice,  " 
ROBERT  EAKIN,  CHIEF  Justice.it 

ASSOCIATE  JUSTICES. 
ROBERT  EAKIN."  WILL  R  KING.** 

THOMAS  A.  McBRIDE.  FRANK  A.  MOORE.1* 

\V.  T.  SLATER]  s  HENRY  J.  BEAN." 

GEORGE  H.  BURNETT." 


UTAH— Supreme  Court. 

D.  N.  STRAUP,  Chief  Justice.  " 
J.  E.  FRICK,  Chief  Justice.  3  a 

Justices. 

J.  K.  FRICK."  WM.  M.  McCARTY. 

D.  N.  STRAUP." 


WASHINGTON— Supreme  Court. 

FRANK  H.  RUDKIN,  Chief  Justice."* 
R.  O.  DUNBAR,  Chief  Justice." 

Department  J." 
Associate  Justices. 

MARK  A.  FULLERTON.  MACK  F.  GOSB. 

WALLACE  MOUNT.  EMMETT  N.  PARKER, 

Department  2." 
Associate  Justices. 

RALPH  O.  DUNBAR.2"  HERMAN  D.  CROW. 

STEPHEN  J.  CHADWICK.  GEORGE  B.  MORRIS. 


WYOMING— Supreme  Court. 

CHARLES  N.  POTTER^  Chief  Justice.** 
CYRUS  BEARD,  Chief  Justice." 

ASSOCIATE  JUSTICES. 
CYRUS  BEARD."  RICHARD  H.  SCOTT. 

CHARLES  N.  POTTER.* 7 

Ceased  to  be  Chief  Justice  January  2,  1911.  a  Ceased  to  be  Chief  Justice  January  I,  1911. 

Became  Chief  Justice  January  2,  1811.  *  Became  Chief  Justice  January  S,  1911. 

Succeeded  by  Henry  J.  Bean.  **  Resigned  February  4.  191L 

Succeeded  by  George  H.  Burnett.  m  Became  Chief  Justice  January  9,  1911. 

Elected  to  succeed  W.  T.  Slater.  **  Commencing  October  10,  191<k  * 

Elected  to  succeed  Will  R.  King.  "  Ceased  to  be  Chief  Justice  January  1,  1911. 
m  Became  Chief  Justice  January  2,  1911. 
/ 
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DAVIS  v.  MAGNBS  et  al.  t 
(Supreme  Court  of  Oregon.   Feb.  14,  1011.) 

1.  Execution  (§  258*)— Sales — Confirmation 
— Collateral  Attack. 

An  order  confirming  a  sale  under  execu- 
tion made  without  objection  by  a  court  hav- 
ing jurisdiction  cannot  be  collaterally  attacked 
for  irregularities  in  the  sale,  but  the  remedy 
of  the  debtor  is  by  appeal. 

fEd.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  55  736-739;   Dec.  Dig.  8  258.*] 

2.  Execution  (§  258*)  —  Sales— Ibbeoulabi- 
ties— Collateral  Attack. 

An  execution  sale  cannot  be  attacked  col- 
laterally on  the  ground  that  the  sale  was  bad 
without  proper  notice;  the  defect  being  a  mere 
irregularity. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  |§  736-739;   Dec.  Dig.  8  258.*] 

Appeal  from  Circuit  Court,  Coos  County; 
J.  W.  Hamilton,  Judge. 

Suit  by  Martha  Davis  against  Samuel  D. 
Magnes  and  others.  From  a  decree  in  favor 
of  Samuel  D.  Magnes  rendered  after  a  set- 
tlement with  plaintiff,  defendant  Henry  C. 
Sengstacken  and  wife  appeal.  Affirmed. 

This  is  a  suit  by  Martha  Davis  to  have 
admeasured  her  dower  interest  in  certain 
lands  in  Coos  county.  Samuel  D.  Magnes, 
Emma  Magnes,  his  wife,  Henry  Sengstacken 
and  Agnes  R.  Sengstacken,  his  wife,  were 
made  parties  defendant,  and  each  answered, 
claiming  title  to  certain  portions  of  the  land 
mentioned  in  the  complaint,  namely,  23.89 
acres  of  tide  land,  situate  on  Coos  Bay. 
The  defendants  have  settled  with  plaintiff 
in  respect  to  her  dower  interest,  and  this 
litigation  concerns  only  the  respective  rights 
of  Magnes  and  Sengstacken  in  the  tide  land. 

Magnes,  who  is  respondent  here,  claims 
title  by  virtue  of  having  purchased  the  land 
at  an  execution  sale  and  through  a  sheriffs 
deed,  while  Sengstacken  claims  under  quit- 
claim deeds  from  plaintiff  executed  several 
years  subsequent  to  the  execution  sale.  De- 
fendant Samuel  D.  Magnes  purchased  the 
property  at  an  execution  sale  held  April 
22.  1898.  The  sale  was  made  by  the  sheriff 
under  three  executions  and  orders  for  sale 
of  attached  property,  issued  out  of  the  circuit 
court  for  Coos  county,  In  his  hands  for  serv- 


ice, on  April  22,  1898,  In  the  following  cases, 
then  pending  in  the  circuit  court:  (1)  Case 
No.  1,652,  Eugene  O'Connell,  Plaintiff,  v.  S. 
R.  Davis,  Defendant   (2)  Case  No.  1,654,  S. 

D.  Magnes,  Plaintiff,  v.  S.  R.  Davis  and  Mrs. 
S.  R.  Davis,  Defendants.   (3)  Case  No.  1,655. 

E.  G.  Flanagan,  Plaintiff,  v.  S.  R.  Davis  and 
Mrs.  S.  R.  Davis,  Defendants.  (For  con- 
venience these  cases  are  hereinafter  referred 
to  as  cases  No.  1,  No.  2,  and  No.  3.)  In  each 
of  them  the  tide  lands  aforesaid  were  duly 
attached,  and  at  the  regular  May  term,  1897. 
judgments  and  orders  of  sale  of  the  attached 
property,  Including  the  tide  lands,  were  duly 
made  and  entered.  Certain  personal  prop- 
erty was  attached  in  case  No.  1,  and  the  pro- 
ceeds therefrom  were  applied  on  the  judg- 
ment in  that  case,  after  litigation  arising 
in  regard  thereto  being  settled,  which  caused 
a  delay  in  the  issuance  of  the  executions  and 
orders  of  sale  against  the  real  property  at- 
tached in  each  of  the  actions.  On  March 
3,  1898,  an  execution  and  order  for  sale  was 
Issued  In  case  No.  1,  and  the  real  property 
therein  attached  was  duly  advertised  for 
sale,  which  included  160  acres  of  timber  land 
as  well  as  the  tide  land  in  question.  On 
April  20,  1898,  two  days  prior  to  the  sale 
at  which  Samuel  D.  Magnes  purchased  the 
property  in  dispute,  an  execution  and  order 
of  sale  of  the  attached  property  was  issued 
in  cases  No.  2  and  No.  3,  and  on  the  same 
day  placed  in  the  hands  of  the  sheriff  for 
service.  The  160-acre  tract  was  sold  for  a 
sum  sufficient  to  satisfy  the  balance  due  up- 
on the  judgment  and  execution  in  cases  No. 
1  and  No.  2,  and  a  small  balance  was  applied 
on  the  judgment  in  case  No.  3.  The  latter 
Judgment,  however,  was  not  satisfied,  and 
plaintiff's  attorney  requested  the  sheriff  to 
proceed  with  the  sale  of  the  tide  lands.  The 
sheriff,  having  all  three  executions  in  his 
hands,  the  property  having  been  duly  ad- 
vertised tor  sale  on  execution  on  case  No.  1, 
proceeded  with  the  sale  of  the  tide  lands, 
whereupon  defendant  Samuel  D.  Magnes 
bought  the  property.  The  sale  was  duly  re- 
ported to  the  court  and  the  sheriff  made  a 
return  thereof.  On  motion  of  plaintiff.  In 
case  No.  1,  the  sale  of  both  tracts  was  duly 
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Defendant  S.  R.  Davis  appeared  by  bis  at- 
torney, and  made  no  objection  to  the  confir- 
mation. In  September,  1902,  S.  R.  Davis, 
who  has  since  died,  and  Martha  Davis,  bis 
wife,  the  plaintiff  in  this  suit,  executed  quit- 
claim deeds  to  Henry  Sengs  tack  en,  whereby 
they  purported  to  relinquish  all  their  right, 
title,  and  interest  in  and  to  the  tide  lands 
to  him  for  the  sum  of  $1.  Samuel  D.  Magnea 
contends  that  Henry  Sengstacken  never  ac- 
quired any  interest  In  the  tide  lands  by  vir- 
tue of  the  deeds  for  the  following  reasons: 

(1)  That  all  irregularities  in  the  sale  of  the 
tide  lands  were  cured  by  the  order  of  con- 
firmation made  and  entered  May  10,  1898. 

(2)  That  defendant  S.  R.  Davis  and  his  suc- 
cessor In  interest,  Henry  Sengstacken,  by 
failure  to  object  to  the  confirmation  of  such 
sale,  and  by  the  acquiescence  of  S.  R.  Davis 
therein,  is  estopped  to  assert  title  to  the 
premises.  (3)  That  any  and  all  irregularities 
in  the  sale  of  the  title  have  been  fully  cured 
by  the  curative  acts  of  the  law  approved 
February,  1899,  and  the  one  approved  Feb- 
ruary, 1907. 

The  contention  of  appellant  Sengstacken  is 
that,  the  execution  in  case  No.  1  having 
been  fully  satisfied  by  sales  before  the  tract 
in  question  was  sold,  the  sale  in  case  No.  8 
was  void,  that  the  sheriff  had  no  power  to 
sell,  to  satisfy  the  last  execution,  without  a 
new  notice,  and  that  the  sale  was  utterly 
void,  and  not  cured  by  confirmation.  The 
same  sheriff  being  still  in  office,  defendant 
Magnes,  after  the  institution  of  this  suit, 
asked  and  obtained  leave  for  the  sheriff  to 
file  an  amended  return  upon  the  execution 
sales  referred  to,  from  which  amended  re- 
turn it  appears  that  the  land  in  controversy 
was  sold  on  the  last  execution.  The  notice 
of  the  application  to  file  the  amended  return 
was  served  upon  defendant  Sengstacken,  and 
no  objection  thereto  appears  of  record. 

C.  A.  Sehlbrede  and  John  F.  Hall  (James 
T.  Hall,  on  the  brief),  for  appellants  Seng- 
Btacken.  J.  W.  Bennett,  for  respondents 
Magnes. 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  We  think  the  order  of  confirmation 
of  the  sheriffs  sale  by  the  court  was  con- 
clusive of  its  regularity,  and  that  it  cannot 
now  be  Impeached.  It  was  made  without 
objection  years  ago  when  all  parties  were 
present  in  court.  The  court  thus  had  Juris- 
diction of  the  parties  and  the  subject-matter, 
and,  if  Its  action  was  erroneous,  an  appeal 
to  this  court  from  the  order  was  the  proper 
and  only  remedy  to  correct  it.  It  Is  now 
claimed  that  under  the  circumstances  the 
sale  of  the  lands  in  question  was  void,  but 
the  court  having  full  power  to  adjudicate 
that  question,  at  the  time  the  order  of  con- 
firmation was  made,  decided  otherwise.  If 
the  order  had  been  taken  without  the  ap- 
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pearance  of  the  execution  defendant  in  court, 
a  different  question  might  have  arisen.  But 
here  the  defendant,  with  full  knowledge  of 
his  rights,  failed  to  assert  them,  and  neither 
he  nor  his  grantees  ought  now  to  be  heard 
to  question  a  judgment  so  taken,  Mathews 
v.  Eddy,  4  Or.  225;  Dolph  v.  Barney,  5 
Or.  191;  Strong  v.  Barnhart,  6  Or.  93;  Mc- 
Bae  v.  Daviner,  8  Or.  63.  An  execution  sale 
without  proper  notice  is  in  any  event  a  mere 
irregularity,  and  such  sale  cannot  be  at- 
tacked collaterally.  Freeman  on  Executions, 
i  286,  and  cases  there  cited. 
The  decree  of  the  circuit  court  is  affirmed. 


TITLE  GUARANTEE  8c  ABSTRACT  CO.  v. 
NASBDRG.t 
(Supreme  Court  of  Oregon.   Feb.  14,  1911.) 

1.  Judgment  (f  501*)— Collateral  Attack. 

A  judgment  of  a  court  having  jurisdiction 
of  the  subject-matter  and  of  the  parties  is  im- 
mune from  collateral  attack,  however  erroneous 
as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  941;  Dec  Dig.  S  501.*] 

2.  Judgment  (§  518*)— Writ  of  Review— Na- 
ture of  Proceedings. 

Proceedings  under  a  writ  of  review  consti- 
tute a  direct  proceeding  to  correct  errors  of 
law  apparent  on  the  face  of  the  record  of  an 
inferior  court,  officer,  or  tribunal  in  exercising 
judicial  functions. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  961 ;  Dec.  Dig.  §  518.*] 

3.  Set-Off  and  Counterclaim  (|  34*)— Suf- 
ficiency. 

Under  L.  O.  L.  §  74,  limiting  counterclaims 
to  causes  of  action  arising  from  the  contract  or 
transaction  sued  on  and  to  causes  of  action  on 
contracts  existing  when  suit  was  brought,  on 
suit  for  an  abstracter's  services,  an  answer  stat- 
ing that  plaintiff,  without  defendant's  consent, 
made  copies  for  plaintiff's  own  use  of  defend- 
ant's abstract  intrusted  to  him  only  to  be 
brought  down  to  date,  of  stated  value,  is  insuffi- 
cient as  a  counterclaim,  where  it  appears  that 
the  transactions  relied  on  in  the  complaint  and 
in  the  answer  occurred  at  different  times. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  §  56;  Dec.  Dig.  § 
34.*] 

4.  Set-Off  and  Counterclaim  (§  34*)— Sub- 
jects of  Counterclaim. 

Under  L.  O.  L.  §  74.  limitiug  counterclaims 
to  causes  of  action  arising  from  the  contract 
or  transaction  sued  on  and  to  causes  of  action 
on  contracts  existing  when  suit  was  brought, 
conversion,  being  a  tort,  cannot  be  used  as  a 
counterclaim  to  an  action  on  a  contract  arising 
out  of  a  separate  and  independent  transaction. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Dec.  Dig.  §  34*] 

Appeal  from  Circuit  Court,  Coos  County; 
J.  S.  Coke,  Judge. 

Action  by  the  Title  Guarantee  &  Abstract 
Company  against  Claude  Nasburg.  From  a 
Judgment  dismissing  a  writ  of  review  on  a 
justice's  judgment  for  defendant,  plaintiff 
appeals.  Reversed. 

This  cause  originated  In  a  Justice's  court 
in  Coos  county.   The  plaintiff  and  petitioner 
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here  filed  its  complaint  In  the  justice's  court, 
which,  after  stating  its  corporate  character, 
alleged,  in  substance,  that  between  certain 
dates  named  the  plaintiff,  at  the  special  in- 
stance and  request  of  defendant,  upon  an  ac- 
count, performed  expert  work  and  labor  for 
the  defendant  to  the  amount  and  at  the 
agreed  price  and  for  the  reasonable  value 
of  $17.25,  according  to  an  annexed  itemized 
statement  made  a  part  of  the  complaint 
and  demanding  Judgment  for  that  amount 
The  itemized  statement  charges  the  defend- 
ant with  sundry  blueprints  and  maps  of  real 
property  in  Coos  county  and  for  some  ab- 
stracts, amounting  in  value  to  $17.25.  The 
defendant  answered  the  complaint,  admitting 
the  corporate  character  of  the  plaintiff  as 
alleged,  denying  that  the  plaintiff  performed 
the  work  and  labor  named  in  the  complaint 
to  a  greater  amount  than  $8.75,  and  other- 
wise traverses  the  complaint  in  toto.  For 
a  further  and  separate  answer  and  as  a 
counterclaim  against  plaintiff,  defendant  al- 
leged in  substance  that  on  March  20,  1906, 
the  defendant  delivered  to  the  plaintiff  cer- 
tain abstracts  for  the  purpose  of  having  them 
brought  down  to  date  and  for  no  other  pur- 
pose; that  the  plaintiff  accepted  the  ab- 
stracts for  that  purpose  and  without  the 
consent  or  permission  of  defendant,  and 
contrary  to  his  wishes  caused  several  copies 
of  the  same  to  be  made  for  the  use  of  the 
plaintiff,  and  thereby  converted  to  its  own 
use  and  benefit  the  information  and  refer- 
ences therein  contained ;  that  the  reasonable 
value  of  each  of  the  copies,  five  in  number, 
was  $24.50 ;  and  that  by  reason  thereof  the 
sum  of  $122.50  is  owing  to  the  defendant 
from  the  plaintiff  which  it  refuses  and  neg- 
lects to  pay.  The  defendant  demanded  judg- 
ment against  the  plaintiff  for  $113.75,  the 
balance  remaining  of  $122.50  after  deducting 
$8.75,  the  amount  admitted  to  be  due  to 
the  plaintiff.  The  justice's  court  overruled 
a  general  demurrer  to  the  defendant's  fur- 
ther and  separate  answer.  The  plaintiff 
stood  on  its  demurrer.  The  Justice's  court 
heard  the  testimony  of  the  parties  on  the 
issues  arising  between  the  complaint  and 
the  denials  In  the  answer,  found  that  the 
plaintiff  had  established  its  claim  in  the  sum 
of  $15.75,  and,  taking  the  new  matter  in  the 
answer  and  counterclaim  as  confessed,  ren- 
dered judgment  for  the  defendant  and  against 
the  plaintiff  in  the  sum  of  $106.75,  with 
costs  and  disbursements.  Thereupon  the 
plaintiff  filed  its  petition  in  the  circuit  court 
of  Coos  county  for  a  writ  of  review,  which 
petition  set  out  in  detail  all  the  proceedings 
of  the  justice's  court,  including  the  plead- 
ings therein,  all  the  orders  of  the  justice's 
court  and  its  judgment  therein,  and  In  its 
petition  specified  that  the  justice's  court 
erred  in  overruling  the  demurrer  to  the  coun- 
terclaim, in  rendering  its  judgment  against 
the  plaintiff  for  $106.75,  and  in  not  render- 
ing a  Judgment  in  favor  of  the  plaintiff  for 
the  sum  of  $15.75.   The  circuit  court  dis- 


missed the  writ  of  review,  from  which  Judg- 
ment the  petitioner  appeals. 

E.  H.  Joehnk  and  C.  A  Sehlbrede,  for  ap- 
pellant  John  D.  Goss,  for  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  "Any  party  to  any  process  or  pro- 
ceeding before  or  by  any  inferior  court,  offi- 
cer, or  tribunal  may  have  the  decision  or 
determination  thereof  reviewed  for  errors 
therein,  as  In  this  chapter  prescribed,  and 
not  otherwise.  Upon  a  review,  the  court 
may  review  any  intermediate  order  involv- 
ing the  merits  and  necessarily  affecting  the 
decision  or  determination  sought  to  be  re- 
viewed. •  •  •  The  writ  shall  be  con- 
current with  the  right  of  appeal,  and  shall 
be  allowed  in  all  cases  where  the  inferior 
court  officer,  or  tribunal  in  the  exercise  of 
judicial  functions  appears  to  have  exercised 
such  functions  erroneously,  or  to  have  ex- 
ceeded its  or  his  jurisdiction,  to  the  Injury 
of  some  substantial  right  of  the  plaintiff,  and 
not  otherwise."    Sections  603-605,  L.  O.  L. 

The  judgment  of  a  court  having  jurisdic- 
tion of  the  subject-matter  and  of  the  parties 
is  immune  from  collateral  attack,  no  matter 
how  erroneous  such  judgment  may  be  as  a 
matter  of  law.  This  Is  the  doctrine  of  such 
cases  as  North  Pacific  Cycle  Co.  v.  Thomas, 
26  Or.  381,  38  Pac.  307,  46  Am.  St  Rep.  636, 
McFarlane  v.  Cornelius,  43  Or.  513,  73  Pac. 
325,  74  Pac.  468,  and  other  cases  of  like  na- 
ture cited  by  the  respondent  here.  But  the 
proceeding  under  a  writ  of  review  is  a  di- 
rect proceeding  to  correct  the  errors  of  law 
apparent  on  the  face  of  the  record  of  an  in- 
ferior court,  officer,  or  tribunal  in  the  exer- 
cise of  judicial  functions.  By  virtue  of  such 
writ  the  circuit  court  Is  entitled  to  examine 
a  record  of  an  Inferior  tribunal  and  to  de- 
termine whether  or  not  that  tribunal  exer- 
cised Its  functions  erroneously  to  the  injury 
of  some  substantial  right  of  the  petitioner 
for  the  writ 

The  question  to  be  determined  in  this  case, 
then,  Is  whether  the  matter  pleaded  in  the 
answer  of  the  defendant  as  a  counterclaim 
is,  in  point  of  law,  a  sufficient  defense  or 
counterclaim  to  the  plaintiff's  complaint  in 
the  justice's  court  Section  74,  L.  O.  L.,  lays 
down  the  rule  that  a  "counterclaim  •  •  * 
must  be  one  existing  in  favor  of  a  defendant 
and  against  a  plaintiff,  between  whom  a  sev- 
eral judgment  might  be  bad  in  the  action, 
and  arising  out  of  one  of  the  following  caus- 
es of  action:  (1)  A  cause  of  action  arising 
out  of  the  contract  or  transaction  set  forth 
in  the  complaint,  as  the  foundation  of  the 
plaintiff's  claim;  (2)  in  an  action  arising 
on  contract  any  other  cause  of  action  arising 
also  on  contract  and  existing  at  the  com- 
mencement of  the  action."  Section  78  also 
provides:  "The  plaintiff  may  demur  to  an 
answer  containing  new  matter  when  it  ap- 
pears upon  the  face  thereof  that  such  new 
matter  does  not  constitute  a  defense  or  coun- 
terclaim."  And  this  Is  the  ground  of  the 
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demurrer  to  the  answer  In  question.  Apply- 
ing the  definition  of  a  counterclaim  quoted 
above  to  the  answer  in  question,  we  discover 
that  there  is  nothing  in  the  answer  to  show 
that  the  counterclaim  arose  out  of  the  con- 
tract or  transaction  set  forth  In  tbe  com- 
plaint. An  examination  of  the  dates  alleg- 
ed in  the  complaint  and  in  the  answer  shows 
that  they  occurred  at  different  times  and 
not  as  parts  of  the  same  transaction,  so  that 
the  counterclaim  is  excluded  from  the  first 
subdivision  of  section  74.  It  cannot  be  class- 
ed under  the  second  subdivision  of  that  sec- 
tion because  it  does  not  profess  to  arise 
upon  a  contract  It  avowedly  proceeds  as 
upon  a  tort,  for  it  alleges  that  the  defendant 
intrusted  certain  abstracts  to  the  plaintiff 
for  the  purpose  of  having  them  brought 
down  to  date  and  for  no  other  purpose ;  that 
the  plaintiff  caused  copies  of  the  same  to  be 
made  for  its  own  use;  and  that  by  so  do- 
ing it  converted  the  contents  of  his  abstracts 
to  its  own  use.  Conversion  is  a  tort  and 
cannot  be  used  as  a  counterclaim  to  an  ac- 
tion on  contract  arising  out  of  a  separate 
and  independent  transaction. 

The  circuit  court  erred  in  dismissing  the 
writ,  and  its  judgment  should  be  reversed. 
The  cause  is  remanded  to  the  circuit  court, 
with  directions  to  there  enter  a  judgment  In 
favor  of  the  plaintiff  and  against  the  defend- 
ant for  $15.75,  the  amount  found  by  the  jus- 
tice's court  to  be  due  to  the  plaintiff  from  the 
defendant  on  the  cause  of  action  set  forth 
in  the  complaint,  and  for  the  costs  and  dis- 
bursements of  the  proceedings  In  the  justice's 
court  and  In  the  Supreme  and  circuit  courts. 


TRULLINGER  et  al.  v.  HOWE. 
(Supreme  Court  of  Oregon.   Feb.  14,  1011.) 

1.  Contempt  (8  50*)— Parties—  Entitling. 

Under  L.  0.  L.  §  G75,  providing  that,  in 
proceedings  for  contempt,  the  state  is  the  plain- 
tiff, and  the  proceeding  shall  be  prosecuted  by 
the  district  attorney,  and  that,  where  the  pro- 
ceeding is  commenced  at  the  relation  of  a  pri- 
vate party,  the  party  shall  be  coplaintiff  with 
the  state,  an  affidavit  in  a  contempt  proceeding 
in  a  civil  action,  which  does  not  name  the  state 
as  a  party,  is  demurrable. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  §8  137-130;  Dec.  Dig-  I  50.*] 

2.  Contempt  (8  54*)  —  Affidavit  —  Suffi- 
ciency. 

In  contempt  proceedings  under  section  673, 
L.  O.  L.,  providing  that,  in  cases  other  than 
those  mentioned  in  section  675,  the  fact  con- 
stituting the  contempt  must  be  shown  by  affi- 
davit before  proceedings  are  commenced,  an 
affidavit  by  defendant  in  an  original  action 
that  by  reason  of  the  failure  of  the  plaintiff 
to  obey  a  decree  by  abating  and  modifying  a 
dam  the  defendant  has  sustained  damage,  and 
that  the  dam  is  more  difficult  to  pass  this  sea- 
son than  last  because  of  certain  repairs,  is  in- 
sufficient, where  there  is  no  allegation  that 
plaintiffs  made  the  changes,  or  that  there  was 
an  intentional  violation  of  the  decree,  or  that 
plaintiffs  failed  in  improving  the  conditions. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  IS  143-140:    Dec.  Dig.  §  54.*] 


3.  Contempt  (j  23*)— Service  of  Order  ob 

Decree.  < 

Before  a  party  can  be  brought  into  con- 
tempt for  not  complying  with  an  order  or  decree 
of  court,  service  thereof  must  be  made  upon 
him,  and  a  demand  duly  made  that  he  comply 
therewith,  unless  it  appears  that  he  has  per- 
sonal knowledge  or  notice  of  such  order  or  de- 
cree. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  §§  68-70 ;  Dec.  Dig.  §  23.*] 

4.  Contempt  (§  54*)— Affidavit— Requisites. 

The  affidavit  to  punish  a  party  as  for  con- 
tempt in  violating  a  decree  in  a  civil  suit  must 
allege  that  the  decree  was  served  on  the  party 
in  default,  or  that  he  had  personal  knowledge 
thereof. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  §§  143-140;  Dec.  Dig.  9  54.*] 

5.  Contempt  (|  40*)  —  Affidavit  —  Suffi- 
ciency. 

Proceedings  for  the  punishment  of  those 
accused  of  the  violation  of  a  decree  are  quasi 
criminal,  and  the  statutory  provision  relating 
thereto  must  be  strictly  complied  with. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  §§  122-124;  Dec.  Dig.  %  40.*J 

6.  Appeal  and  Error  (8  674*)— Matters  of 
Record. 

Where  an  undertaking  on  appeal  in  an 
original  action  is  not  made  a  matter  of  record 
in  contempt  proceedings,  the  question  of  wheth- 
er the  original  suit  stayed  the  proceedings  in 
the  lower  court  and  thus  divested  that  court 
of  jurisdiction  therein,  cannot  be  considered  in 
the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  2874;  Dec.  Dig.  1  074.*] 

Appeal  from  Circuit  Court,  Yamhill  Coun- 
ty;  William  Galloway,  Judge. 

Contempt  proceeding  against  D.  P.  Trul- 
linger  and  another  in  an  action  by  D.  P. 
Trullinger  and  another  against  W.  A.  Howe, 
doing  business  as  the  Carlton  Lumber  Com- 
pany. From  an  order  overruling  a  demurrer 
and  adjudging  that  plaintiffs  pay  a  fine  of 
$50,  plaintiffs  appeal.  Reversed  and  re- 
manded. 

This  Is  a  contempt  proceeding  against 
plaintiffs,  based  upon  the  following  motion 
and  affidavits,  filed  December  16,  1007: 

"D.  P.  Trullinger  and  Carl  S.  Trullinger, 
Plaintiffs,  v.  W.  A.  Howe,  Doing  Business 
under  the  Name  of  Carlton  Lumber  Com- 
pany, Defendant 

"Now  comes  W.  A.  Howe,  the  defendant 
in  the  above-entitled  action,  by  Williams, 
Wood  &  Linthicum,  Walter  S.  Asher,  and  R. 
L.  Connor,  bis  attorneys,  and  moves  the 
court  that  D.  P.  Trullinger  and  Carl  S.  Trul- 
linger, the  plaintiffs,  and  each  of  them,  be  re- 
quired to  obey  and  execute  the  decree  herein 
rendered  requiring  them  to  so  modify  the  dam 
maintained  by  them  across  the  North  Yam- 
hill river  known  as  Trullinger's  dam,  so  as 
to  permit  the  free  passage  of  the  logs  of  the 
defendant,  and  to  Bhow  cause  why  they 
should  not  be  punished  for  contempt  of  court 
in  failing  and  refusing  to  so  modify  and 
abate  said  dam  as  to  permit  the  passage 
of  logs  coming  to  said  dam  by  the  North 


•For  other  case*  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  it  Am.  Dig.  Key  No.  8erles  ft  Rep'r  Indexes 
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Yamhill  river  during  the  natural  stages  and 
conditions  of  water  in  said  river,  and  in  sup- 
port of  said  motion  the  said  W.  A.  Howe 
shows  and  alleges  as  follows: 

"That  heretofore  in  this  cause  a  decree  was 
duly  entered,  which,  among  other  things,  de- 
creed as  follows:  That  the  plaintiff  D.  P. 
Trullinger  has  a  right  to  maintain  and  oper- 
ate his  said  dam  in  the  complaint  described 
for  the  purpose  therein  alleged,  so  long  and 
so  far  as  it  does  not  operate  as  an  obstruc- 
tion to  the  navigation  of  said  river,  and  does 
not  Interfere  with  its  use  as  a  public  high- 
way, and  that  wherein  said  dam,  or  any  part 
thereof,  operates  to  interfere  with  the  free 
use  of  said  river  as  a  public  highway,  said 
dam  ought  to  be  and  it  is  hereby  decreed 
that  it  shall  be  modified  and  adjusted  so  as 
to  permit  at  all  stages  of  natural  water  of 
free  navigation  of  said  river  as  a  public  high- 
way, and  for  the  floatation  of  logs.  Which 
decree  ever  since  has  been  and  now  is  unre- 
versed and  of  full  force  and  effect  hereto- 
fore, to  wit,  April  10,  1907,  the  plaintiffs 
herein  appealed  from  said  decree  to  the  Su- 
preme Court  of  the  state  of  Oregon,  which 
appeal  is  now  pending  and  undetermined, 
but  no  order,  act,  or  proceeding  has  been 
issued  or  had  whereby  said  decree  has  been 
in  any  wise  stayed  or  suspended.  Hereto- 
fore, to  wit,  November  22,  1907,  the  North 
Yamhill  river  was,  and  for  some  time  prior 
thereto  had  been,  navigable  for  logs  in  com- 
mercial quantities  and  dimensions  by  the 
natural  stage  and  condition  of  the  water 
in  said  river,  and  on  or  about  said  date  the 
defendant  commenced  putting  the  logs  Into 
said  river  for  floatation  to  his  mill  at  Carl- 
ton, Or.,  at  various  points  above  said  Trul- 
linger's dam,  and  said  logs  floated  upon  the 
natural  stage  and  condition  of  water  as  far 
as  Trullinger's  dam,  where  they  were  stop- 
ped by  said  dam  and  could  not  pass  the 
same;  whereas,  if  said  dam  had  not  obstruct- 
ed said  North  Yamhill  river,  the  said  logs 
would  by  natural  water  without  the  use 
of  splash  dams  have  continued  down  the 
river  to  the  said  mills  at  Carlton.  That 
by  reason  of  the  obstruction  of  said  river 
by  said  dams  the  said  logs  have  been  un- 
able to  pass  on  down  said  river,  and  still 
rest  upon  and  are  hung  up  on  said  dam, 
and  the  entire  run  of  logs  of  this  defendant 
is  by  reason  of  said  dam  as  aforesaid  held 
and  obstructed,  and  so  has  been  since  the 
22d  day  of  November,  1907,  and  there  has 
accumulated  back  of  said  dam  in  said  river 

not  less  than    million  feet  of  logs 

which  now  remained  detained  and  obstruct- 
ed as  aforesaid.  That  defendant  has  a  valu- 
able contract  with  the  Southern  Pacific  Com- 
pany for  the  output  of  his  said  mill  up  to  the 
1st  day  of  January,  1908,  which  contract  is 
above  the  market  price  to-day  for  correspond- 
ing lumber  and  is  extremely  valuable  to  the 
defendant.  That,  In  order  to  enable  the  de- 
fendant to  operate  his  mill  continually  and 
especially  during  the  summer  season,  it  is 


necessary,  especially  if  the  defendant  is  not 
permitted  to  use  splash  dams,  that  he  be  al- 
lowed to.  avail  himself  fully  and  without  ob- 
struction of  the  navigability  of  the  North 
Yamhill  river  during  the  winter  season,  and 
by  reason  of  the  failure  of  the  plaintiffs  to 
obey  and  conform  to  the  decree  aforesaid  by 
abating  and  modifying  the  said  dams  so  as 
to  permit  the  passage  of  logs  in  natural 
stages  of  water  in  the  said  North  Yamhill 
river,  the  defendant  has  sustained  and  is  sus- 
taining great  loss  and  damage.  Defendant 
has  requested  the  plaintiffs  to  obey  the  de- 
cree of  this  court,  and  to  adjust  their  said 
dam  so  as  to  permit  the  passage  of  said  logs, 
which  plaintiffs  refuse  to  do. 

"Williams.  Wood  &  Llnthlcum, 

"R.  L.  Connor,  and 

"Walter  S.  Asherfc 

"Attorneys  for  the  Defendant 

"State  of  Oregon,  County  of  Yamhill — ss.: 

"I,  W.  A  Howe,  first  being  duly  sworn  ac- 
cording to  law,  say  that  I  am  the  defendant 
in  the  above-entitled  cause,  and  that  I  have 
read  the  foregoing  facts  in  support  of  the 
motion  herein,  and  the  same  are  true  as  I 
verily  believe. 

"[Signed]  W.  A.  Howe. 

"Subscribed  and  sworn  to  before  me,  this 
the  6th  day  of  December,  1907. 

"Walter  S.  Asher,  [Seal.] 

"Notary  Public  In  and  for  the  State  of 
Oregon." 

Several  other  affidavits  were  filed  at  the 
same  time  in  support  of  the  motion,  evidenc- 
ing the  facts  therein  alleged,  and  to  the  ef- 
fect that  logs  would  float  above,  but  not 
over  plaintiffs'  dam,  and  that  there  were  at 
that  time  about  2,000,000  feet  of  logs  in  the 
river  above,  and  obstructed  by  said  dam. 
One  of  these,  the  affidavit  of  Charles  E.  Dem- 
arest,  also  states:  "And  I  say  further  that 
said  Trullinger's  dam  is  more  difficult  to  pass 
this  season  than  last,  because  during  the 
summer  certain  repairs  and  changes  had 
been  made,  which  have  resulted  in  raising 
the  center  of  the  dam  higher  than  the  wings, 
which  throws  the  water  to  the  side  rather 
than  concentrates  it  at  the  middle,  and  thus 
spreads  the  water  thinly  over  the  entire 
length  of  the  dam."  But  it  appears  that  no 
additional  facts  were  alleged  therein  as  a 
foundation  for  the  proceedings.  Thereupon 
the  trial  court  Issued  an  order  requiring 
plaintiffs  to  appear  and  show  cause  why 
they  should  not  be  punished  for  contempt. 
The  plaintiffs  by  their  attorneys  demurred 
for  the  reasons:  "(1)  That  there  Is  a  defect 
of  parties  plaintiff  herein.  (2)  That  said  af- 
fidavit does  not  state  facts  sufficient  to  re- 
quire these  parties  to  appear  or  show  cause 
why  they  should  not  be  punished  for  con- 
tempt." The  demurrer  was  overruled  by  the 
court  Plaintiffs  refused  to  further  plead. 
No  other  pleading  or  affidavit  was  filed,  and 
no  other  evidence  was  produced  In  the  mat- 
ter.   Based  upon  the  affidavits  filed  by  de- 
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fendant  the  court  found  the  facts,  the  con- 
cluding one  being:  "That  the  said  D.  P. 
Trullinger  and  Carl  S.  Trullinger  have  failed, 
each  of  them  have  failed  or  refused,  to  exe- 
cute and  obey  the  decree  of  this  court,  al- 
ready duly  entered  to  the  purport  that 
whereto  the  dam  maintained  by  them  across 
the  North  YamhiU  river,  known  as  Trolling- 
er's  dam,  or  any  part  thereof,  operates  to  in- 
terfere with  the  free  use  of  said  river  as  a 
public  highway,  said  dam  ought  to  be,  and 
it  Is  hereby  decreed  that  it  shall  be  modified 
and  adjusted  so  as  to  permit  at  all  stages  ot 
natural  water  of  free  navigation  of  said 
river  as  a  public  highway  and  for  the  floata- 
tion of  logs." 

The  court  adjudged  that  plaintiffs  each 
pay  a  fine  of  $50,  from  which  they  appeal, 
assigning  error  in  overruling  the  demurrer 
to  the  affidavit  of  defendant 

S.  B.  Huston  and  James  McCain  (McCain 
&  Vinton,  on  the  brief),  for  appellants.  Isaac 
D.  Hunt  (Williams,  Wood  &  Linthicum,  R. 
L.  Conner,  and  Walter  8.  Asher,  on  the 
brief),  for  respondent 

BEAN,  J.  (after  stating  the  facts  as 
above).  In  contempt  proceedings,  other  than 
for  a  contempt  committed  in  the  presence  of 
the  court  section  673,  L.  O.  I*,  provides,  "In 
cases  other  than  those  mentioned  in  section 
672,  before  any  proceedings  can  be  taken 
therein,  the  facts  constituting  the  contempt 
must  be  shown  by  an  affidavit";  while  sec- 
tion 675,  L.  O.  L.,  provides:  "In  the  pro- 
ceeding for  a  contempt  the  state  is  the 
plaintiff.  In  all  cases  of  public  interest  the 
proceeding  may  be  prosecuted  by  the  district 
attorney,  on  behalf  of  the  state,  and  in  all 
cases  where  the  proceeding  is  commenced 
upon  the  relation  of  a  private  party,  snch 
party  shall  be  deemed  a  coplaintiff  with  the 
state."  The  apparent  reason  for  this  statu- 
tory requirement  'is  that  when  a  decree  has 
been  rendered  by  a  court  of  this  state,  the 
state  is  interested  in  the  enforcement  of  its 
provisions,  and  in  seeing  that  no  person  is 
prosecuted  for  contempt  in  disobeying  such 
decree,  except  in  a  proper  case.  Contempt 
proceedings,  if  civil,  as  in  the  case  at  bar, 
should  be  instituted  in  the  name  of  the  state 
upon  the  relation  of  a  private  party.  This 
defect  could  have  been  cured  by  amendment 
at  any  time  before  trial.  State  ex  rel.  v. 
Downing,  40  Or.  314,  58  Pac.  863,  66  Pac. 
917.  No  attempt  to  amend,  however,  was 
made  in  this  case. 

Plaintiffs  maintain,  as  a  second  ground  of 
demurrer,  that  the  affidavits  are  insufficient 
to  give  the  court  Jurisdiction.  The  gist  of 
the  charging  part  of  the  affidavits  of  defend- 
ant is,  "by  reason  of  the  failure  of  the  plain- 
tiffs to  obey  and  conform  to  the  decree  afore- 
said by  abating  and  modifying  the  said  dams 


so  as  to  permit  the  passage  of  logs  in  natural 
stages  of  water  in  the  said  North  Yamhill 
river,  the  defendant  has  sustained  and  is 
sustaining  great  loss  and  damage^'  and  that 
portion  of  the  affidavit  of  Charles  E.  Demar- 
est  "that  said  Trullinger's  dam  is  more  diffi- 
cult to  pass  this  season  than  last  because 
during  the  summer  certain  repairs  and  chang- 
es had  been  made,  which  have  resulted  in 
raising  the  center  of  the  dam  higher  than  the 
wings."  Considering  both  of  these  affida- 
vits, it  would  appear  that  some  changes  had 
been  made  in  the  dam  after  the  rendition  of 
the  decree,  but  there  is  no  direct  allegation 
that  plaintiffs  made  the  changes.  From 
aught  that  appears  in  the  affidavits,  they 
may  have  been  made  by  defendant  And  it 
nowhere  appears  whether  there  was  an  in- 
tentional violation  of  the  decree,  or  whether 
the  plaintiffs,  in  endeavoring  to  modify  the 
dam  so  as  to  permit  the  floating  of  logs  in 
accordance  with  the  decree,  failed  in  improv- 
ing the  conditions. 

Before  a  party  can  be  brought  Into  con- 
tempt for  not  complying  with  an  order  or  de- 
cree of  court  service  thereof  must  be  made 
upon  him,  and  a  demand  duly  made  that  he 
comply  therewith,  unless  it  appear  that  he 
has  personal  knowledge  or  notice  of  such 
order  or  decree,  and  this  must  be  shown  by 
the  affidavit  upon  which  the  proceedings  are 
based.  State  ex  rel.  v.  Downing,  40  Or.  814, 
325,  58  Pac.  863,  66  Pac.  017,  and  cases  there 
cited.  The  affidavit  herein  Is  defective,  in 
that  it  makes  no  mention  of  either  such  serv- 
ice or  knowledge  of  notice.  State  ex  rel.  v. 
Downing,  supra.  In  these  particulars  there 
is  no  compliance  with  section  673,  L.  O.  L. 
Proceedings  for  the  punishment  of  those  ac- 
cused of  the  violation  of  a  decree  are  quasi 
criminal,  and  the  statutory  provision  relat- 
ing thereto  must  be  strictly  complied  with. 
State  ex  rel.  v.  Sieber,  49  Or.  1,  4,  88  Pac. 
313.  We  think  the  facts  stated  in  the  affi- 
davits In  this  case  insufficient  to  give  the 
court  Jurisdiction  to  punish  plaintiffs  for 
contempt 

Plaintiffs  also  contend  that  the  appeal  from 
the  decree  In  the  original  suit  stayed  the 
proceedings  In  the  lower  court  and  thus  di- 
vested that  court  of  Jurisdiction  therein. 
The  consideration  of  this  question  necessi- 
tates the  examination  of  the  undertaking  on 
appeal  in  the  original  suit  which  has  not 
been  made  a  matter  of  record  in  this  pro- 
ceeding, and  this  court  therefore  cannot  take 
cognizance  thereof.  These  views  render  It 
unnecessary  to  examine  the  other  errors  as- 
signed. 

The  Judgment  of  the  lower  court  is  accord- 
ingly reversed,  and  the  case  remanded,  with 
Instructions  to  sustain  the  demurrer  of  plain- 
tiffs, and  for  such  further  proceedings  as  may 
be  deemed  proper,  not  inconsistent  with  this 
opinion. 
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MORTON  v.  WESSINGER  et  aL 
(Supreme  Gout  of  Oregon.   Feb.  14,  1911.) 

1.  Pleading  ({  216*)  —  Demurrer— ^Presump- 
tion AS  TO  AN8WEB. 

On  demurrer,  the  pleader  Is  presumed  to 
have  stated  the  case  as  strongly  as  the  facts 
warrant. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  585-639;  Dec.  Dig.  §  216  *] 

2.  Municipal  Corporations  (f  60S*)  — Po- 
lice Power— Fibe  Limits— "Frame  Build- 
ing." 

The  word  "fnm*,"  as  used  In  San  Fran- 
cisco Ordinance  No.  81,  8  8,  prohibiting  the 
erection  of  "frame  buildings"  within  fire  limits, 
means  wooden  (citing  3  Words  and  Phrases, 

2929). 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1834;  Dec  Dig.  § 
603.*] 

8.  Pleading  (§  8*)  —  Answer— Conclusions 

of  Law— Effect. 

In  an  action  for  rent,  allegation  in  the  an- 
swer that  the  store  demised  was  an  unlawful 
structure  being  erected  in  violation  of  a  munici- 
pal ordinance  prohibiting  the  building  of  wood- 
en structures  within  fire  limits,  but  failing  to 
«et  up  facts  showing  that  the  building  was  un- 
lawful is  a  mere  conclusion  of  law. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  12-28% ;  Dec.  Dig.  S  8.*] 

4.  Pleading  (f  34*)  —  Answer  —  Construc- 
tion. 

An  answer  should  be  construed  so  as  to 
give  it  a  fair  and  ordinary  meaning. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  66-75 ;  Dec  Dig.  |  84.*] 

5.  Pleading  (§  84*)  —  Answer  —  Construc- 
tion—Special and  General  Averments. 

When  both  general  and  specific  allegations 
are  made  respecting  the  same  matter,  the.  latter 
control. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  68;  Dec.  Dig.  f  34.*] 

6.  Municipal  Corporations  (5  603*)— Police 
Powers— Fire  District  Ordinances— Con- 
struction. 

As  municipal  ordinances  establishing  fire 
limits  and  prohibiting  the  erection  or  rebuilding 
of  frame  structures  nave  no  retroactive  opera- 
tion, and  cannot  require  the  removal  of  exist- 
ing buildings,  San  Francisco  Ordinance  No. 
31,  S  3,  prohibiting  the  erection,  construction, 
alteration,  or  enlargement  of  frame  buildings 
within  the  fire  limits,  does  not  prohibit  the 
repair  of  an  existing  frame  building  or  the 
completion  of  one  begun  before  its  passage. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1884;  Dec  Dig.  { 
60S*] 

7.  Statutes  (§_  239*)  —  Construction— Stat- 
utes in  Derogation  of  Individual 
Rights. 

Statutes  In  derogation  of  Individual  rights 
are  to  be  strictly  construed. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  J  320;  Dec  Dig.  |  289.*] 

Appeal  from  Circuit  Court,  Multnomah 
Comity;  John  B.  Cleland,  Judge. 

Action  by  James  H.  Morton  against  Paul 
Wessinger  and  another  as  executors  of  the 
estate  of  Henry  Weinhard.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 


This  is  an  action  on  a  lease  to  recover 
four  months'  rent  for  a  storeroom  In  the 
city  of  San  Francisco.  That  part  of  the 
lease  necessary  to  examine,  In  considering 
this  case,  is  as  follows:  "This  indenture, 
made  the  20th  day  of  August,  1906,  between 
Herbert  0.  Van  Ness  and  Robert  S.  Smith,  of 
the  city  and  county  of  San  Francisco,  state 
of  California,  lessors,  and  estate  of  Henry 
Weinhard,  of  Multnomah  county  and  the  city 
of  Portland,  state  of  Oregon,  lessees.  Wlt- 
nesseth:  That  the  said  lessors  have  leased 
and  demised  and  by  these  presents  unto  the 
said  lessees  the  following  described  premises, 
situate  in  the  city  and  county  of  San  Fran- 
cisco, state  of  California,  to  wit:  All  of  the 
store  situate  on  the  northeast  corner  of 
Geary  and  Polk  streets,  being  store  number 
five  (5)  of  the  building  being  erected  by  the 
lessors  herein,  with  appurtenances  for  the 
term  of  three  (3)  years  from  the  twentieth 
day  of  August,  one  thousand  nine  hundred 
and  six  at  the  total  rent  or  sum  of  eleven 
thousand  and  seven  hundred  and  °°/ioo  dol- 
lars,' payable  monthly  In  advance,  In  gold 
coin  of  the  United  States  of  America,  in 
equal  monthly  payments  of  three  hundred 
and  twenty-five  and  °°/ioo  dollars.  Said 
lessees  agree  that  In  the  event  of  the  inabil- 
ity of  the  lessors  to  deliver  possession  of  said 
premises  at  the  time  herein  agreed,  then  nei- 
ther the  lessors,  or  Madison  &  Burke,  their 
agents,  shall  be  liable  for  any  damages  there- 
by, nor  shall  this  lease  be  void  or  voidable, 
but  In  this  event  the  lessees  shall  not  be  lia- 
ble for  any  rent"  It  is  alleged  that  the  lease 
was  duly  assigned  by  the  lessors  to  plaintiff. 
Defendants  occupied  the  store  during  the 
term  of  the  lease,  except  for  the  four  months. 

Defendants  by  their  answer  admit  the  ex- 
ecution of  the  lease,  and  after  denying  some 
of  the  allegations  of  the  complaint  state  that 
the  Instrument  Is  void  for  the  reasons:  That 
on  the  5th  day  of  July,  1906,  ordinance  No. 
31,  new  series,  entitled  or  known  as  the  build- 
ing law  of  the  city  and  county  of  San  Fran- 
cisco, was  duly  adopted  and  approved.  That 
"In  and  by  section  8  of  said  ordinance  it  was 
provided  that  that  portion  of  the  city  and 
county  of  San  Francisco  within  the  boundary 
line  of  such  section  thereinafter  set  forth 
should  be  known  as  the  fire  limits,  within 
which  it  shall  be  unlawful  to  erect  or  con* 
struct  frame  buildings  or  to  alter  or  enlarge 
the  same."  That  the  building  in  question 
was  within  the  fire  limits  of  the  city,  and 
that  ordinance  No.  31  was  in  full  force  and 
effect  on  the  date  of  the  lease.  That  the 
building  referred  to  in  the  instrument  was 
built  entirely  of  wood,  and  was  at  that  time 
in  course  of  construction  only,  had  not  been 
completed,  and  was  an  unlawful  structure. 
That  the  lessors  and  defendants,  in  and  by 
the  terms  of  the  lease  and  contract,  contem- 
plated the  doing  of  an  act  contrary  to  law 
and  against  public  policy.   That  by  and  un- 
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der  the  contract  the  lessors  agreed,  contrary 
to  law,  to  complete  the  building,  and  the  de- 
fendants agreed  to  lease  the  same  only  when 
completed,  In  violation  of  the  provisions  of 
the  building  ordinance.  That  "by  and  under 
the  laws  of  the  state  of  California  said 
agreement  for  the  lease  of  a  structure  to  be 
erected  and  maintained  contrary  to  ordi- 
nance of  a  city  regulating  the  construction 
of  buildings  within  the  fire  limits  of  such 
city  is  contrary  to  law,  and  void  as  against 
public  policy."  It  does  not  appear  that  the 
city  authorities  made  any  objection  to  the 
completion  of  the  store,  or  Interfered  in  any 
way  with  defendant's  occupancy  thereof. 

Plaintiff  demurred  to  the  new  matter  con- 
tained in  the  answer.  The  court  below  sus- 
tained his  demurrer,  and  the  defendants  de- 
clined to  plead  further.  Upon  the  trial  of 
the  cause  by  the  court,  without  the  interven- 
tion of  the  Jury,  judgment  was  rendered  in 
favor  of  plaintiff,  upon  the  facts  found  by 
the  court,  and  defendants  appeal. 

Isaac  D.  Hunt  (Williams,  Wood  ft  Linthl- 
cum,  on  the  brief),  for  appellants.  Milton  W. 
Smith,  for  respondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
The  errors  assigned  all  pertain  to  the  ruling 
upon  the  demurrer.  It  is  claimed  by  defend- 
ants that  the  agreement,  on  the  part  of  the 
lessors  to  erect  the  building,  is  contained  in 
that  part  of  the  lease  describing  the  prem- 
ises as  "store  number  five  of  the  building  be- 
ing erected  by  the  lessors,"  and  that  the 
agreement  "in  the  event  of  the  inability  of 
the  lessors  to  deliver  possession  of  said 
premises  at  the  time  agreed"  shows  that  the 
building  was  to  be  completed  by  the  20th  day 
of  August,  190G.  In  considering  the  sufll- 
clency  of  the  answer  upon  the  demurrer,  the 
rule  is  that  the  pleader  Is  presumed  to  state 
his  case  as  strongly  as  the  facts  justify.  31 
Cyc.  81,  86;  Pursel  v.  Deal,  16  Or.  205,  298, 
18  Pac.  461 ;  Cederson  v.  Navigation  Co.,  38 
Or.  343,  349,  62  Pac.  637,  63  Pac.  763 ;  Ore- 
gon &  Cal.  R.  R.  v.  Jackson  Co.,  38  Or.  589, 
597,  64  Pac.  307,  65  Pac.  369. 

It  Is  contended  on  the  part  of  plaintiff 
that  the  separate  answer  fails  to  state  facts 
sufficient  to  render  the  contract  void,  for  the 
reasons,  among  others:  (1)  Because  the  lease 
contains  no  stipulation  to  do  any  act  unlaw- 
ful or  prohibited  by  ordinance;  (2)  because 
the  ordinance  prohibits  only  frame  buildings, 
and  it  is  not  alleged  that  the  structure  in 
question  is  a  frame  building.  The  word 
"frame,"  as  used  in  the  ordinance,  is  synon- 
ymous with  "wooden,"  one  having  the  same 
meaning  as  the  other.  3  Words  ft  Phrases, 
2929;  Ward  v.  City  of  Murphysboro,  77  111. 
App.  549.  At  the  outset  it  should  be  noted 
that  this  lease  or  contract  solely  relates  to 
the  leasing  of  the  premises,  and  is  not  a  con- 
tract for  the  erection  of  a  building.  If,  how- 
ever, we  assume  that  the  completion  of  the 
structure  was  contemplated  by  the  lessors, 
and  that  on  the  date  of  the  execution  of  the 
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lease  It  was  "being  erected,"  we  must  con- 
sider the  allegations  of  the  new  matter  con- 
tained in  the  answer  of  defendants,  and  de- 
termine whether  or  not  such  completion 
would  be  a  violation  of  the  ordinance  refer- 
red to. 

It  clearly  appears  that  the  purpose  of  the 
ordinance  was  to  prevent  the  construction, 
alteration,  or  enlargement  of  frame  build- 
ings within  the  fire  limits.  The  date  on 
which  the  structure  was  commenced  is  not 
stated  in  the  answer,  nor  Is  it  mentioned 
what  portion  thereof  remained  to  be  complet- 
ed at  the  time  of  the  agreement  Neither 
does  the  lease  contain,  nor  the  answer  set 
forth,  any  covenant  to  complete  the  building 
with  wooden  material.  In  so  far  as  this  ap- 
pears it  would  have  been  a  sufficient  com- 
pliance with  the  terms  of  the  lease  for  the 
lessors  to  have  completed  the  store  with  any 
suitable  material  not  prohibited  by  the  ordi- 
nance. The  number  given  would  indicate 
that  there  were  at  least  five  storerooms  in 
the  building.  It  is  quite  possible  that  when 
the  ordinance  was  adopted,  store  No.  5  was 
completed  and  nine-tenths  of  the  building 
constructed,  or  that  only  the  roof  was  neces- 
sary for  its  completion.  Nothing  to  the  con- 
trary is  stated  in  the  answer ;  the  allegation 
that  the  building  was  an  unlawful  structure 
not  having  such  effect  It  is  a  mere  conclu- 
sion. 31  Cyc.  333,  337;  Longshore  P.  Co.  v. 
Howell,  26  Or.  527,  535,  38  Pac.  547,  28  L.  R. 
A.  464,  -46  Am.  St  Rep.  640;  O'Hara  v. 
Parker,  27  Or.  156,  166,  39  Pac.  1004.  The 
answer  should  be  construed  so  as  to  give  it  a 
fair  and  ordinary  meaning.  31  Cyc.  79. 
When  both  general  and  specific  allegations 
are  made  respecting  the  same  matter,  the  lat- 
ter control.   31  Cyc.  85. 

The  question  therefore*  arises  whether  or 
not  the  ordinance  prohibited  the  completion 
of  frame  buildings,  under  course  of  construc- 
tion at  the  time  of  its  passage.  Municipal 
ordinances,  establishing  fire  limits,  cannot 
be  retroactive,  and  require  the  removal  of 
existing  buildings  therefrom.  .28  Cyc.  741, 
742.  All  statutes  which  encroach  on  the  per- 
sonal or  property  rights  of  the  Individual, 
are  to  be  construed  strictly,  and  In  the  ab- 
sence of  express  words  or  necessary  intend- 
ment or  Implication,  it  will  be  presumed  that 
a  statute  is  not  intended  to  interfere  with  or 
prejudice  a  private  right  or  title.  26  A.  & 
E.  Ency.  661. 

The  completion  of  a  building,  such  as  the 
construction  of  a  portion  or  all  of  Its  roof, 
or  otherwise  finishing  the  same,  after  it  has 
been  carried  to  a  considerable  extent  Is  anal- 
ogous to  repairing.  An  ordinance  prohib- 
iting the  erecting,  establishing  or  rebuilding 
of  certain  structures  within  fire  limits  is  not 
intended  to  interfere  with  any  already  exist- 
ing. Glenn  v.  City,  5  Gill  ft  J.  (Md.)  424. 
The  provisions  of  the  ordinance  do  not  in- 
dicate It  was  contemplated  that  the  comple- 
tion of  frame  buildings  already  commenced 
was  intended  to  be  prohibited  thereby.  If 
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the  lessors  had  the  building  in  coarse  of  con- 
struction prior  to  the  enactment  of  the  ordi- 
nance, they  would  then  have  a  vested  right, 
of  which  the  ordinance,  according  to  a  fair 
import  of  its  terms,  would  not  deprive  them, 
even  if  It  could.  28  Cyc.  742 ;  Glenn  v.  City, 
supra;  City  of  Buffalo  v.  Chadeayne,  134 
N.  Y.  163,  165,  31  N.  E.  443. 

We  think  that  the  demurrer  was  properly 
sustained.  The  judgment  of  the  lower  court 
Is  affirmed. 


BAKER  CITY  MUT.  IRR.  CO.  v.  BAKER 
CITY  et  al. 

(Supreme  Court  of  Oregon.   Jan.  10,  1911.) 

L  Estoppel  ($  93*)— Equitable  Estoppel. 

An  irrigation  company  maintaining  ditches 
on  the  sides  of  city  streets  was  seasonably  noti- 
fied of  an  ordinance  providing  for  the  improve- 
ment of  the  streets  and  permitting  it  to  apply 
for  plans,  if  it  desired  to  continue  the  nse  of 
the  ditches,  bat  it  made  no  request  for  plans. 
The  president  of  the  company,  at  a  conference 
with  the  city  council,  protested  against  the  de- 
struction of  any  of  its  ditches.  Held,  that  a  de- 
lay of  two  months  in  suing  to  enjoin  interfer- 
ence with  its  ditches  during  the  construction  of 
the  improvement  by  the  city  under  the  ordinance 
did  not  equitably  estop  the  company  ;  it  not  de- 
riving any  benefit  from  the  improvements. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig  gg  264-275 ;  Dec.  Dig.  §  93.*] 

2.  Municipal  Corporations  (§  304*)— Public 
improvements— ordinance— validity. 

An  ordinance  providing  for  a  public  im- 
provement at  the  cost  of  the  immediate  property 
benefited,  or  at  the  expense  of  the  owner  of  the 
property,  must  specify  the  general  character  and 
extent  of  the  improvement,  and  where  the  ordi- 
nance is  so  uncertain  as  not  to  be  susceptible  of 
performance,  the  ordinance  is  inadequate. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CVj^rations,  Cent.  Dig.  gg  811-816 ;  Dec.  Dig. 

3.  Municipal  Corporations  (g  265*)— Pub- 
lic Improvements— Power  to  Make. 

The  power  of  a  city  to  make  public  1m- 

{irovements  must  be  found  in  the  charter  con- 
erring  the  right,  either  by  express  grant  or  by 
necessary  implication. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  711;  Dec.  Dig.  g 
265.*] 

4.  Municipal  Corporations  (§  284*)— Pow- 
ers— Delegation  op  Authority. 

The  power  of  a  city  to  make  public  im- 
provements cannot  be  delegated  when  it  involves 
the  exercise  of  discretion  and  judgment,  unless 
permission  to  do  so  is  expressly  granted. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  756;  Dec.  Dig.  g 
284.*] 

5.  Municipal  Corporations  (g  284*)— Pow- 
ers—Delegation  op  Authority. 

Baker  City  Charter  (So.  Laws  1903,  p. 
547),  providing  that  when  it  snail  be  deemed  ex- 
pedient to  change  an  existing  street,  a  resolution 
must  be  adopted  directing  the  city  engineer  to 
make  a  survey  of  the  proposed  alteration,  draw 
a  olat  thereof,  and  submit  a  written  report, 
which  declaration,  if  considered  satisfactory  by 
the  council,  shall  be  adopted  by  ordinance,  does 
not  permit  the  city  to  delegate  the  power  to 
determine  the  nature  or  extent  of  any  contem- 
plated improvement,  except  that  the  engineer, 


in  pursuance  of  a  resolution  demanding  in- 
formation as  a  basis  for  an  ordinance,  must  re- 
port on  the  question  of  the  advisability  of  the 
proposed  change ;  and  an  ordinance  requiring 
an  owner  of  irrigation  ditches  in  streets  to  be 
improved  to  apply  for  plans  to  be  prepared  by 
tbe  city  engineer,  and  declaring  that  a  failure 
of  the  owner  of  the  ditches  to  agree  to  pay  the 
cost  of  the  contemplated  changes  shall  amount 
to  an  abandonment  of  the  right  to  occupy  any 
part  of  the  streets,  is  invalid,  as  delegating  pow- 
er to  determine  plans  for  the  ditches,  and  the 
failure  of  an  owner  of  ditches  to  demand  plans, 
or  to  covenant  to  pay  tbe  cost  of  making  tbe 
alterations,  does  not  relieve  the  council  from  the 
necessity  of  adopting  an  ordinance  prescribing 
generally  the  kind  and  size  of  the  pipe  or  other 
means  considered  requisite,  and  directing  the 
manner  of  laying  it. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  756;  Dec.  Dig.  g 
284.*] 

6.  Dedication  (g  19*)— Conveyances— High- 
ways. 

A  conveyance  by  a  proprietor  of  a  town 
site  of  lots  therein,  with  reference  to  an  existing 
plat  thereof  indicating  streets  as  a  boundary, 
is  an  irrevocable  parol  dedication  of  the  streets 
when  no  express  grant  thereof  to  the  public  has 
been  made,  notwithstanding  B.  &  C.  Comp.  ft 
5338,  declaring  that  no  covenant  shall  be  implied 
in  any  conveyance  of  real  estate. 

[Ed.  Note.— For  other  cases,  Bee  Dedication, 
Cent.  Dig.  gg  35,  46,  47 ;  Dec.  Dig.  g  19.*] 

7.  Dedication  (g  19*)— Conveyances— High- 
ways. 

Where  the  federal  government  resurveyed 
a  town  site  laid  out  by  an  individual  on  govern- 
ment land,  and  then  sold  lots  as  represented  on 
the  map,  disclosing  lots,  blocks,  and  streets,  and 
the  sales  were  made  by  officers  acting  within 
their  authority,  the  streets  were  dedicated  to  a 
public  use,  and  as  long  as  they  were  employed 
for  that  purpose,  they  could  not  become  the 
property  of  an  individual,  and  no  right  to  inter- 
fere with  the  streets  could  thereafter  be  secured 
from  the  federal  government 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  gg  35,  46,  47 ;  Dec.  Dig.  g  19.*] 

8.  Dedication  (g  19*)— Highways. 

Where  an  owner  laid  out  an  addition  to  a 
town  site  without  noting  on  the  plat  of  the  sur- 
vey irrigating  ditches  previously  dug  on  the 
land,  he  thereby  acknowledged  that  he  did  not 
propose  to  interfere  with  the  streets  indicated  on 
the  plat  in  any  manner  inconsistent  with  the 
use  thereof  by  the  public,  and  his  act  disclosed 
an  intention  to  assert  merely  a  license  by  suffer- 
ance to  employ  the  water  for  irrigation  in  his 
addition. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  gg  35,  46,  47 ;  Dec.  Dig.  g  19.*] 

9.  Municipal  Corporations  (g  71*)— Streets 
—  Obstructions  —  Legislative  Author- 
ity. 

In  the  absence  of  constitutional  inhibition, 
the  Legislature  may  authorize  obstructions  in 
the  streets  of  a  municipality  which,  without 
such  sanction,  may  become  nuisances,  but  stat- 
utes of  that  kind  must  be  strictly  construed. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  175;  Dec.  Dig.  § 
71.*] 

10.  Municipal  Corporations  (gg  680,  681*)— 
Control  op  Streets— Charter  Provisions. 

Under  Baker  City  Charter  (Sp.  Laws  1874. 

E.  151),  as  originally  enacted  and  as  re-enacted 
y  Sp.  Laws  1S78,  p.  192,  empowering  the  board 
of  trustees  to  remove  all  obstructions  from  high- 
ways, provided  that  they  shall  not  interfere  with 
existing  improvements  within  tbe  lines  of  the 
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streets,  the  trustees  may  not  interfere  with  ex- 
isting irrigating  ditches  on  the  sides  of  streets ; 
but  the  charter  does  not  grant  any  right  to 
maintain  such  ditches,  but  merely  recognises  a 
mere  license,  revocable  at  the  pleasure  of  the 
Legislature,  and  the  maintenance  of  the  ditches 
cannot,  while  the  charter  provisions  are  in  force, 
ripen  into  title  by  prescription,  because  the  city 
may  not  interfere  with  them. 

[Ed.  Note— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1459;  Dec.  Dig.  H 
680,  681.*] 

lL  Municipal  Corporations  (If  680,  681*)— 
Powers— Regulation  of  Streets. 

Where  a  city  charter  empowers  a  regula- 
tion of  the  use  of  streets,  the  grant  is  not  limited 
to  the  mere  right  to  put  the  streets  in  order  for 
travel  or  to  keep  them  in  repair,  but  also  author- 
izes the  laying  of  pipes  for  gas,  water,  and  other 
public  conveniences. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {§  1459,  1461,  1462; 
Dec  Dig.  §g  680,  681.*] 

12.  Municipal  Corporations  (Si  680,  681*)— 
Powers— Regulation  or  Streets. 

Baker  City  Charter  (Sp.  Laws  1874,  p. 
151),  as  amended  by  Sp.  Laws  1878,  p.  192,  and 
Sp.  Laws  1882,  p.  8?,  defining  the  powers  of 
the  municipal  authorities  over  streets  of  the  city, 
does  not,  either  expressly  or  by  necessary  impli- 
cation, authorize  the  municipal  authorities  to 
permit  the  construction  of  irrigating  ditches  in 
any  of  the  streets,  and  an  ordinance  granting 
such  a  concession  is  a  nullity,  and  no  right  is 
secured  thereby. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1459;  Dec  Dig.  81 
680,  681.*] 

13.  Estoppel  (|  62*)— Equitable  Estoppel- 
Municipal  Corporations. 

No  estoppel  arises  from  an  act  of  a  munici- 
pal corporation  or  its  officers  done  in  violation 
of,  or  without  authority  of,  law,  even  though 
money  has  been  expended  on  the  faith  of  the 
act. 

[Ed.  Note.— For  other  cases,  see  Estoppel. 
Cent  Dig.  f  153;  Dec.  Dig.  I  62:*  Municipal 
Corporations,  Cent  Dig.  8f  879,  682,  918.] 

14.  Municipal  Corporations  (f  661*)— Pow- 
ers—Regulation  of  Streets. 

Under  Baker  City  Charter  (Sp.  Laws  1903, 
p.  609)  §  174,  subd.  59,  authorizing  the  city  coun- 
cil to  regulate,  provide  for,  and  prohibit  the  con- 
struction, building,  use,  or  operation  of  irrigating 
ditches,  on  any  of  the  streets  of  the  city,  and  to 
provide  for  the  removal  of  the  same,  the  city 
council  may  make  such  reasonable  regulations 
by  ordinance  for  conducting  water  along  the 
streets  as  may  be  reasonably  necessary,  and 
when  that  has  been  done  an  irrigation  company 
maintaining  irrigation  ditches  along  the  streets 
must  comply  therewith. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1432,  1435,  1436; 
Dec.  Dig.  §  661.*]  * 

15.  Constitutional  Law  (§  81*)  —  Police 
Power— Property  Subject  to. 

All  property  is  subject  to  the  exercise  of  the 
state's  police  power. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  148;  Dec  Dig.  §  81.*] 

16.  Constitutional  Law   (|  81*)  — Police 
Power— Surrender  of  Power. 

The  police  power  of  the  state  is  a  sover- 
eign prerogative  which  cannot  be  alienated  or 
ultimately  surrendered,  because  it  is  essential 
to  the  existence  and  self-preservation  of  the 
state. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §  148;  Dec  Dig.  f  81.*] 
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17.  Constitutional  Law  (|  63*)  —  Police 
Power— Delegation  of  Power.* 

The  police  power  of  the  state  may  in  part 
be  delegated  to,  and  exercised  by,  a  municipal 
corporation,  which  has  the  power  to  preserve 
the  health,  protect  the  morals,  and  promote  the 
safety  of  its  citizens. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  SI  108-113;  Dec  Dig.  |  63.*] 

18.  Corporations  (|  391*)— Police  Regula- 
tions. 

A  corporation  impressed  with  the  perform- 
ance of  a  public  duty  is  subject  to  police  regula- 
tions, requiring  it  to  make  such  reasonable 
changes  in  its  mode  of  the  use  of  streets  as  may 
be  demanded  by  public  necessity. 

[Ed.  Note,— For  other  cases,  see  Corporations, 
Cent  Dig.  f  1573;  Dec  Dig.  |  891.*] 

19.  water8  and  water  courses  (|  232*)— 
Police  Regulations. 

A  corporation  furnishing  water  generally 
for  irrigation  only  when  there  is  a  surplus  in 
its  ditches  after  supplying  the  needs  of  its 
stockholders  is  impressed  with  a  public  charac- 
ter, and  holds  its  property  subject  to  an  exer- 
cise of  the  police  power  of  the  state  to  a  greater 
degree  than  a  private  person. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  It  321,  322;  Dec 
Dig.  8  232.*] 

Appeal  from  Circuit  Court,  Baker  County ; 
Wm.  Smith,  Judge. 

Suit  by  the  Baker  City  Mutual  Irrigation 
Company  against  Baker  City  and  others. 
From  a  decree  for  complainant,  defendants 
appeal.   Modified  and  affirmed. 

See,  also,  110  Pac  392. 

This  is  a  suit  to  enjoin  interference  with 
irrigating  ditches  in  city  streets.  The  facts 
constituting  the  basis  of  plaintiff's  right  and 
the  foundation  for  its  attempted  invasion 
are  that  R.  A.  Pierce  caused  to  be  laid  out 
into  lots,  blocks,  streets,  and  alleys,  a  tract 
of  land  which  he  designated  as  Baker  City, 
a  plat  of  which  was  filed  in  the  proper  of- 
fice October  20,  1865.  His  right  to  the  land 
having  been  contested,  it  was  determined  that 
the  United  States  held  the  title  to  the  prem- 
ises, whereupon  the  Secretary  of  the  Interior 
caused  the  lines  run  by  Pierce  to  be  retraced 
and  a  plat  to  be  made  October  8,  1868,  but 
no  express  dedication  of  the  streets  appears 
to  have  been  made.  The  United  States,  how- 
ever, sold  and  conveyed  lots  in  Baker  City. 
J.  M.  Boyd  secured  the  title  to  a  tract  of 
land  joining  the  city  boundary  on  the  north, 
and  in  1870  a  ditch  was  dug  from  Powder 
river,  a  stream  flowing  northerly  east  of  the 
platted  land,  commencing  at  a  point  near 
the  southeast  corner  of  the  town  site,  and 
water  thus  diverted  was  conducted  in  ditches 
dug  along  the  curbs  of  streets  and  furnished 
for  irrigation.  At  the  time  of  the  diversion 
a  ditch  was  constructed  north  along  what 
would  have  been  an  extension  of  First  street 
to  land  joining  the  town  site  on  the  north, 
which  tract  was  laid  out  as  Boyd's  addition 
to  Baker  City.  A  plat  of  this  accession  was 
filed  February  20,  1872,  but  no  lines  appear 
thereon  indicating  the  location  or  reservation 
of  any  ditches. 


•For  other  esses  m  sun*  topic  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 

Digitized  by  Google 


Or.)  BAKER  CITY  MUT.  IRR.  CO.  v.  BAKER  CITY  11 


When  Baker  City  was  incorporated,  sub- 
division 8  of  section  2  of  article  8  of  the 
charter,  prescribing  the  powers  of  the  board 
of  trustees  and  authorizing  the  removal  of 
obstructions  from  highways,  contained  a 
clause  as  follows :  "Provided,  the  same  shall 
not  interfere  with  the  improvements  which 
now  exist  within  the  lines  of  the  streets." 
Sp.  Laws  Or.  1874,  p.  161.  This  proviso  was 
re-enacted  when  the  charter  was  first  amend- 
ed. Sp.  Laws  Or.  1878,  p.  182.  The  next 
amendment,  however,  omitted  the  condition- 
al clause.  Sp.  Laws  Or.  1882,  p.  87.  Tbe 
charter  was  again  amended,  but  the  altera- 
tions are  not  involved  herein.  Sp.  Laws  Or. 
1885,  p.  244. 

D.  L.  Moomaw  having  become  the  owner  of 
the  irrigating  system,  secured  the  passage  of 
an  ordinance,  June  5,  1885,  permitting  ditch- 
es to  be  dug  on  either  side  of  any  street  The 
possession  of  the  ditches,  etc.,  passed  by 
mesne  conveyances  to  the  plaintiff,  a  private 
corporation,  which  furnishes  water  for  ir- 
rigation to  its  stockholders  and  to  others, 
when  the  quantity  is  sufficient  for  that  pur- 
pose. 

An  amended  charter  (Sp.  Laws  Or.  1008,  p. 
505,  §  174)  authorizes  the  council  of  Baker 
City  to  improve  streets  (subdivision  4),  to 
regulate  the  use  thereof  (subdivision  42),  and 
to  control,  provide  for,  and  prohibit  the  con- 
struction, use,  or  operation  of  irrigating 
ditches.  Subdivision  50.  Exercising  the  pow- 
er thus  delegated,  resolutions  were  adopted 
by  the  council  declaring  a  purpose  to  im- 
prove First  street,  extending  north  and  south 
near  Powder  river,  and  Center  street,  cross- 
ing the  former  street  at  right  angles.  Or- 
dinances were  passed,  pursuant  to  which  con- 
tracts were  entered  into  which  the  defend- 
ant the  Warren  Construction  Company,  a 
private  corporation,  to  grade  the  streets 
named,  put  in  cement  curbs,  and  lay  bitu- 
lithic  pavement,  and,  with  the  defendant 
Jerry  White,  to  lay  on  First  street  a  storm 
sewer  to  be  connected  with  catch-basins 
placed  at  the  corners  of  intersecting  streets. 

An  ordinance  was  passed  February  7, 
1010,  and  went  into  immediate  effect,  pro- 
viding that  if  the  owner  of  the  ditches  de- 
sired to  continue  their  use  along  the  streets 
proposed  to  be  improved,  written  applica- 
tion should  be  made  to  the  auditor  and  clerk 
within  five  days  from  the  service  of  a  copy 
of  the  enactment,  for  plans,  specifications, 
and  estimates  of  the  cost  of  construction, 
the  request  to  contain  a  covenant  that  the 
expenses  of  the  alterations  would  be  paid  by 
the  petitioner;  that  within  five  days  from 
the  receipt  of  the  demand,  the  city  engineer 
was  required  to  file  plans,  specifications,  and 
estimates  of  the  cost  of  construction  with 
the  auditor ;  and  that  a  failure  or  refusal  of 
the  owner  of  the  ditches  to  make  the  request 
or  to  agree  to  pay  the  cost  of  the  contemplat- 
ed change  within  the  time  limited,  should 
be  construed  as  an  abandonment  of  the  right 
to  occupy  any  part  of  such  streets,  ▲  copy 


of  the  ordinance  was  promptly  served  on 
plaintiff's  agent  Prior  to  the  commencement 
of  the  irrigating  season  of  1010,  White  be- 
gan work  under  his  agreement  and,  as  plain- 
tiff's ditch  was  dug  along  the  curb  on  the 
west  side  of  First  street  the  water,  if  turn- 
ed into  the  ditch,  would  have  been  diverted  by 
the  catch-basins  and  carried  off  in  the  storm 
sewer,  rendering  irrigation  in  that  vicinity 
Impracticable. 

This  suit  was  instituted  April  8,  1010,  the 
complaint  setting  forth  in  substance  the 
facts  constituting  plaintiff's  right  as  herein- 
before detailed,  alleging  that  the  interfer- 
ence with  the  flow  of  water  was  such  an  in- 
vasion' as  necessitated  equitable'  interven- 
tion, and  praying  for  a  perpetual  Injunction. 
The  answer  denies  the  material  allegations 
of  the  complaint ;  states  the  facts  respecting 
the  adoption  of  the  resolutions  and  the  pas- 
sage of  the  ordinances  referred  to;  admits 
the  making  of  the  contracts  specified;  and 
avers  that  by  reason  of  the  delay  in  object- 
ing to  the  improvements  until  after  the  storm 
sewer  was  constructed  and  the  catch-basins 
were  installed,  plaintiff  is  estopped  to  com- 
plain of  any  injury.  A  reply  having  put  in 
issue  the  allegations  of  new  matter  In  the 
answer,  the  cause  was  referred  and  testimo- 
ny taken,  whereupon  the  complaint  was 
amended,  by  Interlineation,  so  as  to  aver 
that  by  reason  of  the  recognition  of  the  right 
of  irrigation  by  the  municipality,  it  was  es- 
topped to  deny  the  existence  of  such  inter- 
est and  precluded  from  interfering  with  the 
use  of  the  water.  At  the  same  time  an 
amended  reply  was  filed,  alleging  that  to 
conduct  water  under  the  surface  of  the  pave- 
ment would  require  on  First  and  Center 
streets  pipes  10  inches  in  diameter  and  im- 
pose on  plaintiff  an  expenditure  not  justified 
by  the  profits  of  the  business,  thereby  ren- 
dering its  right  and  property  useless  and  val- 
ueless. 

Based  on  such  issues  and  the  testimony, 
findings  of  fact  and  of  law  were  made,  and 
the  relief  prayed  for  in  the  complaint  was 
granted,  from  which  decree  defendants  ap- 
peal. 

Gustav  Anderson,  for  appellants.  J.  N. 
Hart  for  respondent 

MOORE,  J.  (after  stating  the  facts  as 
above).  The  plaintiff  was  seasonably  notified 
of  the  enactment  of  the  ordinance,  permit- 
ting an  application  to  be  made  for  plans  and 
specifications,  if  a  continued  maintenance  of 
the  ditches  along  the  streets  to  be  Improved 
were  desired,  but  no  such  request  was  made, 
nor  was  any  active  hostility  to  the  work  of 
putting  in  the  storm  sewer  and  catch-basins 
manifested  until  this  suit  was  commenced. 
Does  the  delay  of  two  months  during  the 
progress  of  the  work,  of  which  plaintiff  was 
aware,  prevent  it  from  obtaining  equitable 
relief? 

If  plaintiff  had  derived  any  special  benefit 
from  these  improvements  (Herman,  Estop.  8 


Digitized  by  Google 


12 


113  PACIFIC 


REPORTER 


(Or. 


1221)  and  with  knowledge  thereof  had  wait- 
ed until  their  completion  before  Interposing 
any  objections  thereto,  some  reason  might 
well  have  been  assigned  for  invoking  an  es- 
toppel from  its  conduct  B.  &  G.  Comp.  8 
787,  subd.  4;  Clinton  v.  Portland,  26  Or.  410, 
38  Pac.  407;  Wingate  v.  Astoria,  89  Or.  603, 
05  Pac.  982.  The  testimony  shows,  however, 
that  the  president  of  the  plaintiff  corpora- 
tion, at  a  conference  with  the  councilmen  at 
their  chambers,  objected  to,  and  protested 
against,  a  destruction  of  any  part  of  the  ir- 
rigating system.  The  plaintiff  could  act  only 
by  agents,  and  its  proper  representative  did 
not  stand  by  and  passively  encourage  an  al- 
teration, hut  opportunely  notified  the  council 
of  its  claim  and  declared  against  any  inva- 
sion of  its  rights,  thereby  negativing  any  re- 
liance on  its  supposed  acquiescence,  and  such 
being  the  case,  no  foundation  exists  for  an 
equitable  estoppel. 

It  Is  possible  that  when  the  cost  of  making 
any  public  improvement  is  to  be  defrayed  by 
uniform  taxation  in  a  municipality,  the  need 
of  particularity  in  specifying  the  nature  and 
kind  of  alterations  to  be  made  is  not  so  im- 
perative as  when  the  burden  is  to  be  imposed 
on  the  immediate  property  benefited,  or  when 
the  owner  thereof  la  personally  obliged  to 
pay  the  expense  of  the  proposed  work.  In 
the  latter  cases  it  is  essential  that  the  ordi- 
nance or  resolution  providing  for  the  improve- 
ment contemplated  should  definitely  spec- 
ify the  general  character  and  extent  of  the 
enterprise,  and  if  the  declaration  of  the  coun- 
cil in  relation  thereto  is  so  vague  and  uncer- 
tain as  not  to  be  susceptible  of  performance, 
the  enactment  must  be  adjudged  Inadequate. 
Elliott,  Roads  and  Streets  (2d  Ed.)  §  517; 
Otis  v.  City  of  Chicago,  161  111.  199,  43  N.  E. 
715;  Holden  v.  City  of  Chicago,  172  111.  203, 
50  N.  E.  181;  Haegere  v.  Malllijckrodt,  46 
Mo.  577.  The  power  of  a  municipality  to 
make  public  Improvements  must  be  found  in 
the  charter  conferring  the  right,  either  by  an 
express  grant  of  authority  or  by  necessary 
implication.  Beers  v.  Dalles  City,  16  Or.  334, 
18  Pac.  835;  MacDonald  v.  Lane,  49  Or.  530, 
90  Pac.  181;  Naylor  v.  McColloch,  54  Or.  305, 
103  Pac.  68.  As  such  power  Is  delegated,  the 
council  is  governed  by  the  rule  that  persons 
to  whom  an  office  is  committed  cannot  law- 
fully intrust  to  another  the  discharge  of  the 
duty  thus  reposed,  when  it  involves  an  ex- 
ercise of  discretion  and  judgment,  unless  such 
permission  is  expressly  granted.  Elliott, 
Roads  and  Streets  (2d  Ed.)  |  518;  20  A.  &  E. 
Ency.  Law  (2d  Ed.)  1217;  28  Cyc.  276.  Thus 
in  Ruggles  v.  Collier,  43  Mo.  353,  365,  Mr. 
Justice  Wagner,  in  discussing  this  subject, 
comments  as  follows:  "There  is  a  clear  dis- 
tinction to  be  observed  between  legislative 
and  ministerial  powers.  The  former  cannot 
be  delegated;  the  latter  may.  Legislative 
power  implies  judgment  and  discretion  upon 
the  part  of  those  who  exercise  it,  and  a  spe- 
cial confidence  and  trust  upon  the  part  of 
those  who  confer  it"   So,  too,  in  City  of  St 


Louis  v.  Clemens,  43  Mo.  395,  a  charter  em- 
powered the  council  to  put  In  sewers  of  such 
dimensions  as  might  be  prescribed  by  ordi- 
nance. Pursuant  to  the  authorization  an  or- 
dinance was  passed  providing  for  the  con- 
struction of  a  sewer  "of  such  dimensions  and 
of  such  materials  as  may  be  deemed  requisite 
by  the  city  engineer,"  and  it  was  ruled  that 
the  council  could  not  delegate  a  duty  thus 
plainly  and  expressly  devolving  upon  them 
to  the  mere  discretion  and  caprice  of  a  single 
individual. 

The  charter  of  Baker  City,  in  force  when 
the  improvement  involved  herein  was  under- 
taken <Sp.  Laws  Or.  1903,  p.  547),  provides 
generally  that  whenever  it  shall  be  deemed 
expedient  to  change  an  existing  street  a  res- 
olution must  be  adopted  directing  the  city 
engineer  to  make  a  survey  of  the  proposed 
alteration,  draw  a  plat  thereof  and  submit 
a  written  report  which  declaration,  if  con- 
sidered satisfactory  by  the  council,  shall  be 
adopted  by  ordinance.  Chapter  9,  i  107.  A 
careful  examination  of  the  charter  last  re- 
ferred to  fails  to  disclose  any  provision  per- 
mitting the  delegation  to  any  person  of  pow- 
er to  determine  the  nature  or  extent  of  any 
contemplated  public  improvement,  except  that 
the  engineer,  in  pursuance  of  a  resolution  de- 
manding information  as  a  basis  for  an  enact- 
ment must  report  upon  the  question  of  the 
advisability  of  the  proposed  change.  The  or- 
dinance relating  to  the  ditches  mentioned  is 
not  sufficiently  specific  to  impose  the  burden 
of  making  any  alteration  in  the  irrigating 
system  on  the  owner  thereof,  nor  were  the 
plans,  specifications,  or  estimates  that  might 
thus  have  been  made  binding  on  the  plaintiff, 
until  the  same  were  filed  with  the  auditor, 
adopted  by  the  council,  and  evidenced  by  an 
ordinance  to  that  effect  which  does  not  ap- 
pear to  have  been  done,  and  by  reason  there- 
of the  defendants  were  properly  restrained 
from  interfering  with  the  ditch  and  water 
right 

The  failure  of  plaintiff  to  demand  plans 
of,  or  specifications  for,  the  conduit  or  to 
covenant  to  pay  the  cost  of  making  the  al- 
terations did  not  in  our  opinion,  relieve  the 
council  from  the  necessity  of  adopting  an  or- 
dinance prescribing  generally  the  kind  and 
size  of  the  pipe,  tube,  or  other  means  consid- 
ered requisite,  and  directing  the  manner  of 
laying  it.  It  is  quite  probable  that  if  any 
request  had  been  made  by  plaintiff's  agents, 
an  ordinance  would  have  been  enacted  ratify- 
ing the  plans,  etc.,  and  adopting  the  report 
of  the  engineer.  The  initiation  of  any 
change  in  the  manner  of  carrying  or  dis- 
tributing the  water  was,  by  the  ordinance 
enacted,  imposed  on  plaintiff.  If  the  instal- 
lation of  the  irrigating  system  had  been  de- 
sired on  streets  which  had  not  theretofore 
contained  ditches,  the  method  adopted  might 
have  been  proper,  but  where,  as  in  the  case 
at  bar,  the  ditches  were  already  in  existence 
and  capable  of  conducting  water  which  had 
previously  been  used  for  a  beneficial  purpose, 
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we  think  the  duty  of  inaugurating  a  change 
in  the  method  of  irrigation  devolved  on  the 
council.  It  Is  certain,  we  think,  that  any 
plans,  specifications,  or  estimates  which 
might  have  been  made  respecting  the  propos- 
ed alteration  would  not  have  been  coercive  on 
plaintiff  until  the  substance  thereof  had  been 
incorporated  in  an  ordinance. 

It  is  not  believed  that  the  interest  in  the 
system  of  irrigation  has  become  so  para- 
mount as  to  demand  a  perpetual  injunction, 
if  proper  methods  are  adopted  and  carried 
into  effect  to  regulate  the  kind  and  size  of 
the  conduits  and  to  control  the  use  of  the 
water,  and  such  being  the  case,  the  nature 
and  extent  of  plaintiff's  title  will  be  examin- 
ed. The  trial  court  found,  inter  alia,  as  mat- 
ters of  law,  that  authority  to  dig  ditches  and 
appropriate  water  for  irrigation  was  secured 
by  prescription  and  also  obtained  by  the  or- 
dinance of  June  5,  1885,  whereby  the  inter- 
est had  become  a  vested  right;  and  that  the 
municipality  is  estopped  from  interfering 
therewith,  except  that,  as  a  conduit  for  the 
water,  pipes  may  be  laid  in  lieu  of  ditches 
if  the  expense  thus  to  be  incurred  were  paid 
by  general  taxation.  The  deduction  thus 
reached  was  evidently  based  on  the  principle 
announced  in  the  case  of  Denver  v.  Mullen, 
7  Colo.  345,  3  Pac.  693,  where  it  appeared 
that  streets  had  been  laid  out  in  Denver, 
Colo.,  on  that  part  of  the  public  domain 
which  was  subsequently  known  as  the  "con- 
gressional grant"  That  city  was  incorporat- 
ed in  1861  and  control  of  the  streets  was  giv- 
en by  charter  to  municipal  officers.  A  canal 
extending  across  the  streets  then  laid  out, 
commenced  In  1864,  was  completed  the  fol- 
lowing year.  Pursuant  to  an  act  of  Con- 
gress, permitting  a  purchase  of  public  land 
in  trust  for  a  town  site  (Act  May  28,  1864,  c. 
90,  13  Stat.  94),  a  certificate  of  entry  of  the 
congressional  grant  was  given  May  6,  1865, 
and  a  patent  for  the  premises  was  Issued 
June  8,  186S,  embracing  the  land  included  in 
the  original  town  site.  Seven  or  eight  years 
after  the  canal  was  completed  Hunt's  addi- 
tion to  Denver  was  made  and  the  plat  show- 
ed streets  that  were  intersected  by  the  canal, 
the  right  of  way  for  which  had  been  secur- 
ed from  the  owners  of  land  that  had  been 
crossed  thereby.  The  water  flowing  in  the 
canal  was  used  in  the  original  town  site  to 
operate  flouring  mills.  Mullen  and  others 
who  were  interested  in  the  mills  were  re- 
quested by  the  municipal  officers  to  build 
bridges  where  the  streets  were  thus  crossed, 
and  upon  their  refusal  to  comply  with  the 
demand,  an  attempt  was  made  to  turn  the 
water  back  into  the  stream  from  which  it 
was  taken,  to  prevent  which  interference  a 
perpetual  injunction  was  secured. 

In  respect  to  Hunt'B  addition,  it  was  held 
that  when  a  municipal  corporation  accepts 
the  dedication  of  streets,  across  which  a 
canal  had  previously  been  located  and  rights 
of  way  therefor  secured,  the  donation  was 
taken  subject  to  the  prior  right  of  the  own- 


ers of  the  conduit;  and  if  public  necessity 
demanded  the  building  of  bridges  on  the 
streets  where  crossed,  the  duty  devolved 
solely  upon  the  city.  It  was  further  ruled 
that  though  control  of  the  highways  had 
been  conferred  by  charter  on  the  municipal 
officers,  such  authority  could  not  be  extended 
so  as  to  invalidate  a  subsequent  acquisition 
by  the  canal  proprietors  of  a  right  of  way 
through  lands  which  were  then  part  of  the 
public  domain,  and  prior  to  securing  a  title 
;  by  the  city,  notwithstanding  the  streets  had 
'  previously  been  laid  out  and  used  as  high- 
ways. 

The  rule  thus  declared  was  reaffirmed  in 
suits  affecting  the  claims  of  the  owners  to 
maintain  the  canal  in  question.    Platte  & 
Denver  Ditch  Co.  v.  Anderson,  8  Colo.  131, 
6  Pac.  515;  Walley  v.  Platte  &  Denver  Ditch 
Co.,  15  Colo.  570,  26  Pac.  120;  Platte  &  Den- 
ver Canal  &  Milling  Co.  v.  Lee,  2  Colo.  App. 
184,  20  Pac.  1036.    In  Platte  &  Denver  C. 
'  &  M.  Co.  v.  Dowell,  17  Colo.  376,  30  Pac.  68, 
their  rights  were  again  the  subjects  of  Judi- 
cial inquiry.   In  that  case  a  statute  of  Colo- 
rado required  the  owners  of  ditches  of  cer- 
tain size  to  defray  the  cost  of  covering  them, 
so  as  to  protect  the  lives  and  property  of  in- 
habitants, and  thereafter,  at  their  own  ex- 
pense, to  keep  the  conduits  covered  and  in 
good  repair.    The  plaintiff  in  error,  a  pri- 
,  vate  corporation,  failed  to  comply  with  the 
I  statute.    A  boy  was  drowned  in  the  canal, 
!  and  in  an  action  to  recover  the  damages  sus- 
tained, it  was  held  that  a  private  corpora- 
tion, like  an  Individual,  must  submit  to  an 
exercise  of  the  police  power,  employed  in 
!  the  Interest  of  the  welfare  of  society,  even 
.  though  such  regulation  might  operate  to  the 
injury  of  the  business  authorized,  and  tend- 
!  ed  to  diminish  the  value  of  the  property  em- 
.  ployed  therein,  and  that  the  omission  to  per- 
,  form  the  statutory  duty  was  negligence  per 
J  se,  justifying  a  recovery  of  the  indemnity,  in 
;  the  absence  of  any  proof  of  contributory  neg- 
I  llgence. 

\    If  it  be  conceded  that  the  decisions  re- 
ferred to  are  accurate  interpretations  of  le- 
;  gal  principles  governing  such  cases,  It  is  be- 
|  lleved  that  the  conclusions  thus  reached  are 
i  not  applicable  to  the  facts  involved  herein, 
j  In  the  case  of  Denver  v.  Mullen,  supra,  it 
|  will  be  kept  in  mind  that  the  construction  of 
the  canal  was  commeuced  before  the  certifi- 
cate of  entry  of  the  land  was  issued.  Wheth- 
er or  not  the  certificate  was  given  before 
j  the  canal  was  completed  cannot  be  determin- 
t  ed  from  the  facts  stated  in  the  opinion.  But 
however  that  may  be,  as  the  finishing  of  the 
conduit  and  the  appropriation  of  the  water 
related  back  to  the  initiation  of  the  enter- 
prise (Nevada  Ditch  Co.  v.  Bennett,  30  Or. 
50,  85,  45  Pac.  472,  60  Am.  St  Rep.  777), 
the  canal  was  evidently  dug  across  the  pub- 
lic domain  of  the  United  States,  though  such 
lands  may  theretofore  have  been  laid  out  in- 
to lots  and  blocks  by  persons  asserting  some 
right  to  the  premises.   At  the  time  the  cer- 
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tiflcate  of  entry  In  that  case  was  given,  the 
act  of  Congress  of  March  8,  1863,  was  in 
force,  requiring  a  survey  of  a  reservation  of 
a  town  site  on  public  land  to  be  made  under 
direction  of  the  Secretary  of  the  Interior. 
Act  March  3,  1863,  c.  80,  §  2,  12  Stat.  754 
(U.  S.  Comp.  SL  1901,  p.  1455,  |  2381).  The 
entry,  however,  was  not  secured  by  a  com- 
pliance with  the  provisions  of  that  statute, 
but  in  pursuance  of  a  special  act  of  Con- 
gress (13  Stat.  94)  which  was  an  enlargement 
of  the  scope  of  an  earlier  law.  Act  May  23, 
1844,  c  17,  5  Stat  657.  It  Is  obvious  that  no 
resurvey  of  the  town  site  of  Denver  was  ever 
made  by  direction  of  the  Secretary  of  the  In- 
terior, as  is  generally  required  in  such  cases 
(U.  S.  Comp.  St  1901,  1 2381),  for  if  that  had 
been  done,  each  lot  or  subdivision  of  land 
would  have  been  treated  as  an  integral  part 
and  patents  therefor  would  have  been  Issued 
by  the  United  States  to  the  several  purchas- 
ers, as  was  done  in  the  case  at  bar,  for  certi- 
fied copies  of  patents  were  received  in  evi- 
dence showing  that  on  January  15,  1875,  and 
November  20, 1880,  the  United  States  granted 
to  James  H.  Parker  and  to  Jerusha  Shockley, 
respectively,  lots  in  Baker  City.  The  patent 
in  the  Mullen  Case,  however,  was  Issued 
June  8,  1868,  showing  conclusively  that  the 
description  of  the  entire  town  site  was  em- 
braced in  the  conveyance,  which  grant  was 
evidently  made  to  some  person  in  trust  for 
the  several  purchasers  of  lots  in  Denver, 
and  not  to  each  severally. 

Though  our  statute  declares  that  no  cove- 
nant shall  be  implied  in  any  conveyance  of 
real  estate  (B.  &  C.  Comp.  f  5338),  it  has  re- 
peatedly been  held  by  this  court  that  a  sale 
and  conveyance  by  a  proprietor  of  a  town 
site  of  lots  therein,  with  reference  to  an  ex- 
isting plat  of  the  premises,  indicating  streets 
as  a  boundary,  amounted  to  an  irrevocable 
parol  dedication  of  the  highways,  when  no 
express  grant  thereof  to  the  public  had  been 
made.  Steel  v.  Portland,  23  Or.  176,  31  Pac 
479;  Spencer  v.  Peterson,  41  Or.  257,  68  Pac. 
519,  1108;  Nodlne  v.  Union,  42  Or.  613,  72 
Pac  382;  Oregon  City  v.  Or.  &  Cal.  R  Co., 
44  Or.  165,  74  Pac.  924;  Christian  v.  Eugene, 
49  Or.  170,  89  Pac.  419.  In  Carter  v.  Portland, 
4  Or.  339,  347,  it  Is  said:  "The  law  is,  that 
a  parol  dedication  is  not  a  grant;  it  is  a 
right  created  in  favor  of  the  public,  and  is 
in  the  nature  of  an  estoppel  in  pais.  There 
need  be  no  grantee  in  esse  to  take  the  fee, 
nor  is  it  essential  that  the  legal  title  should 
pass  from  the  owner."  In  Steel  v.  Portland, 
23  Or.  176,  183,  31  Pac.  479,  480,  Mr.  Justice 
Bean  observes:  "The  sale  and  conveyance 
of  lots  according  to  such  plan  or  map  implies 
a  covenant  that  the  streets  and  other  public 
places  designated  shall  never  be  appropriated 
by  the  owner  to  a  use  inconsistent  with  that 
represented  by  the  map  upon  the  faith  of 
which  the  lots  are  sold."  As  illustrating  this 
legal  principle,  see,  also,  Elliott,  Roads  and 
Streets  (2d  Ed.)  |  123;  United  States  v.  Chi- 
cago, 7  How.  185,  12  L.  Ed.  660;  Irwin  v. 


Dillon,  9  How.  10,  18  L.  Ed.  25;  State  v. 
Trask,  6  Vt  855,  27  Am.  Dec.  554. 

When  the  lots,  blocks,  streets,  and  alleys 
in  the  original  town  site,  as  laid  out  by  Boyd, 
were  retraced  in  1868,  under  the  direction 
of  the  Secretary  of  the  Interior,  and  the  re- 
survey  was  evidenced  by  a  map  on  which 
streets  were  designated,  such  highways  were 
dedicated  to  a  public  use,  and  bo  long  as 
they  were  employed  for  that  purpose  they 
could  not  become  the  property  of  an  individ- 
ual. New  Orleans  v.  United  States,  10  Pet. 
662,  9  L.  Ed.  573.  The  sale  of  these  lots  and 
the  issuing  of  patents  therefor  were  made  by 
officers  of  the  United  States,  who  were  act- 
ing within  the  scope  of  their  authority, 
whereby  the  sovereign  was  estopped  by  the 
performance  of  a  duty  by  its  agents  (Her- 
man, Estop.  |  676),  so  that  after  the  resur- 
vey of  the  streets,  no  right  to  interfere  there- 
with could  have  been  secured  from  the  gen- 
eral government 

The  streets  in  the  original  town  site  of 
Baker  City  having  thus  been  set  apart  by 
the  United  States  for  a  public  use  two  years 
before  any  attempt  was  made  to  secure  an 
easement  in  the  highways,  the  principle  an- 
nounced in  Denver  v.  Mullen,  supra,  is  not 
controlling  herein.  When  Boyd,  in  1872,  laid 
out  his  addition,  without  noting  on  the  plat 
of  the  survey  the  ditches  dug  on  the  land  in 
1870,  he,  by  making  such  map,  solemnly  ac- 
knowledged that  he  did  not  propose  to  Inter- 
fere with  the  streets  In  any  manner  Incon- 
sistent with  the  use  thereof  by  the  public. 
Steel  v.  Portland,  23  Or.  176,  81  Pac.  479. 
His  action  in  this  respect  evidences  an  In- 
tention to  assert  only  a  license  by  sufferance 
to  employ  the  water  for  irrigation  in  his  ad- 
dition, and  from  such  conduct  it  is  reason- 
able to  infer  that  he  did  not  design  to  claim 
any  greater  right  to  the  use  of  the  ditches 
and  of  the  water  In  the  original  town  site. 

It  is  also  fair  to  assume  that  as  the  char- 
ter of  Baker  City  of  1874,  and  the  amend- 
ment thereof  hi  1878,  empowering  the  board 
of  trustees  to  remove  obstructions  from  the 
streets,  exempted  from  the  operation  of  the 
authority  conferred  the  improvements  then 
existing  within  the  lines  of  such  highways, 
the  exception  mentioned  related  to  the  ditch- 
es in  question.  The  Legislature,  In  conse- 
quence of  Its  paramount  control  of  the  high- 
ways of  a  state  and  as  the  representative  of 
the  public  at  large,  may,  in  the  absence  of 
any  constitutional  Inhibition,  authorize  or  le- 
gitimate obstructions  in  the  streets  of  a  mu- 
nicipality which,  without  such  sanction,  might 
become  nuisances/  but  enactments  of  that 
kind  are  strictly  construed.  Dillon,  Mun. 
Corp.  (4th  Ed.)  |  657;  Elliott  Roads  and 
Streets  (2d  Ed.)  §  651 ;  Pennsylvania  R  Co.'s 
Appeal,  115  Pa.  514,  5  Atl.  872;  Cogswell  v. 
New  York,  etc,  R.  Co.,  103  N.  T.  10,  8 
N.  E.  537,  57  Am.  Rep.  701.  Interpreting 
In  the  manner  indicated  the  clause  of  the 
charter  prohibiting  Interference  with  im- 
provements within  the  lines  of  the  streets, 
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such  reservation  does  not  purport  to  be 
a  grant  of  any  right,  nor  anything  more 
than  a  recognition  of  a  mere  license,  revo- 
cable at  pleasure  (Reading  v.  Commonwealth, 
11  Pa.  196,  51  Am.  Dec.  634),  which  privi- 
lege is  compatible  with  Boyd's  original  de- 
sign, as  evidenced  by  a  failure  to  note  on  the 
plat  of  his  addition  any  ditches  as  a  reser- 
vation, and  precludes  an  assertion  of  any  ad- 
verse interest  Tyl.  Eject  870. 

It  will  be  remembered  that  the  amendment 
of  the  charter  In  1882  omitted  the  restriction 
adverted  to,  thereby  permitting  the  trustees, 
for  the  first  time  after  the  Incorporation  of 
the  city,  to  protect  Its  rights  against  Infringe- 
ment And  as  the  doctrine  of  adverse  enjoy- 
ment is  predicated  upon  the  principle  of  ac- 
quiescence by  the  party  upon  whom  devolves 
the  duty  of  repelling  the  Invasion,  It  would 
be  unreasonable  to  hold  that  while  the  trus- 
tees were  prevented  from  Interfering  with 
the  ditches  from  1874  until  1882,  any  hostile 
interest  could  be  asserted,  and  particularly 
bo  when,  during  that  time,  the  Irrigating  sys- 
tem was  maintained  in  accordance  with  and 
pursuant  to  an  Implied  legislative  sanction. 
This  legal  principle  Is  too  elementary  to  re- 
quire the  citation  of  any  authorities  In  sup- 
port thereof.  We  conclude  that  no  right  to 
use  water  for  irrigation  In  the  city  was  ini- 
tiated by  adverse  claim  or  secured  by  pre- 
scription. 

After  the  amendment  of  the  charter  in 
1882,  and  another  alteration  thereof  was 
made  without  restoring  the  reservation  of 
1874  or  that  of  1878  (Sp.  Laws  Or.  1885,  p. 
244),  D.  L.  Moomaw,  the  then  owner  of  the 
irrigating  system,  evidently  realizing  that  the 
right  to  continue  the  use  of  the  water  for 
that  purpose  was  precarious,  secured  the  pas- 
sage of  an  ordinance,  June  5,  1885,  permit- 
ting the  construction  of  ditches  on  either  or 
both  sides  of  any  street  In  Baker  City. 

A  careful  examination  of  the  various  sec- 
tions of  the  original  charter,  as  amended,  and 
which  clauses  were  then  in  force,  fails  to 
show  any  express  grant  of  power  by  the  ex- 
ercise of  which  the  digging  of  ditches  in 
any  of  the  streets  could  have  been  permitted, 
and  we  do  not  think  such  prerogative  is  nec- 
essarily or  fairly  implied  from  or  Incident 
to  the  authority  then  vested  in  the  trustees. 
Dillon,  Mun.  Corp.  (4th  Ed.)  |  89.  Where  a 
city  charter  empowers  a  regulation  of  the 
use  of  streets,  the  grant  is  not  limited  to  the 
mere  right  to  put  the  highways  in  order  for 
travel  or  to  keep  them  in  repair,  but  author- 
izes the  laying  of  pipes  for  gas,  water,  and 
such  other  conveniences  as  the  public  may  re- 
quire. Belcher  Sugar  Refining  Co.  v.  St 
Louis  Grain  Elevator  Co.,  82  Mo.  121;  Per- 
ten  bach  v.  Turner,  86  Mo.  416,  56  Am.  Rep. 
437 ;  Julia  Building  Ass'n  v.  Bell  Telephone 
Co.,  88  Mo.  258,  57  Am.  Rep.  398.  The  prin- 
ciple thus  adverted  to,  however,  is  inapplica- 
ble herein,  for  the  charter  in  force  at  the 
time  stated  did  not  empower  even  the  regu- 


lation of  the  use  of  any  street  or  highway. 
Dillon,  Mun.  Corp.  (4th  Ed.)  |  89. 

The  trustees  not  having  been  authorized  to 
permit  the  construction  of  ditches  In  any  of 
the  streets,  the  ordinance  of  June  5,  1885. 
attempting  to  grant  such  concession,  was  a 
nullity,  and  no  vested  right  was  secured  by 
the  enactment  It  has  been  held  that  no  es- 
toppel can  arise  from  an  act  of  a  municipal 
corporation  or  its  officers  when  done  in  vio- 
lation of,  or  without  authority  of  law,  even 
when  money  has  been  expended  on  the  faith 
of  the  supposed  license.  Day  v.  Green,  4 
Cush.  (Mass.)  433;  Seeger  v.  Mueller,  133 
111.  86,  24  N.  E.  513 ;  Stevens  v.  St  Mary's 
Training  School,  144  111.  336,  32  N.  El  982, 18 
L.  R.  A.  832,  36  Am.  St  Rep.  438;  Pettis  v. 
Johnson,  56  Ind.  139.  But  whatever  the 
rule  may  be  In  such  cases,  it  Is  unnecessary 
to  Inquire  whether  or  not  a  valid  license 
to  dig  ditches  in  or  along  any  of  the  streets 
of  Baker  City  was  secured,  or  that  the  priv- 
ilege, if  it  ever  existed,  can  be  canceled  or 
Is  irrevocable,  for  nothing  more  than  a  mere 
regulation  of  the  use  of  the  irrigating  system 
on  First  and  Center  streets  was  attempted  by 
the  passage  of  the  ordinance  of  February  7, 
1910. 

The  council  having  been  expressly  author- 
ized "to  regulate,  provide  for,  and  prohibit 
the  construction,  building,  use,  or  operation 
of  Irrigating  ditches,  or  other  ditches,  on 
any  of  the  streets,  lanes,  alleys,  avenues,  or 
boulevards  of  Baker  City,  and  to  provide  for 
the  removal  of  the  same"  (Sp.  Laws  Or.  1003, 
p.  600,  subd.  50),  and  having  undertaken  to 
regulate  such  use,  the  right  to  do  so  will  be 
examined.  All  property  is  held  subject  to 
an  exercise  of  the  police  power,  and  though 
such  force  Is  a  sovereign  prerogative  which 
cannot  be  alienated  or  ultimately  surrender- 
ed, and  Is  essential  to  the  very  existence  and 
self-preservation  of  a  state,  a  part  of  such 
power  may  be  delegated  to,  and  exercised  by, 
a  municipal  corporation.  Portland  v.  Cook, 
48  Or.  550,  87  Pac.  772,  0  L.  R.  A.  (N.  S.) 
733.  The  employment  of  a  measure  of  this 
power  has  been  commensurate  with  the 
growth  of  modern  ideas,  Is  based  on  the 
ground  of  necessity,  and  Is  governed  by  the 
maxim  "Salus  popull  suprema  lex."  The 
right  of  a  municipality  to  exercise  such  pow- 
er to  preserve  the  health,  to  protect  the 
morals,  and  to  promote  the  safety  of  Its 
citizens  has  long  been  settled  by  repeated 
adjudications. 

Any  corporation  impressed  with  the  per- 
formance of  a  public  duty  is  subject  to  police 
regulations,  requiring  it  to  make  such  reason- 
able changes  in  its  mode  of  the  use  of  high- 
ways as  may  be  demanded  by  public  neces- 
sity. Elliott  Roads  and  Streets  (2d  Ed.)  I 
75.  Thus  a  railroad  embankment  was  made 
on  land  which,  although  at  that  time  without 
the  corporate  limits  of  a  city,  was  subse- 
quently Included  therein.  A  street  was  there- 
after laid  out  across  the  embankment  but 
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as  the  fill  obstructed  continuous  travel  along 
the  street,  condemnation  proceedings  were  In- 
stituted and  damages  were  awarded  for  in- 
jury to  an  easement  in  the  land,  and  for  the 
cost  of  the  embankment  where  it  was  inter- 
sected by  the  street.  No  allowance,  however, 
was  made  for  the  expenses  to  be  incurred  in 
building  a  bridge  over  the  highway.  The 
judgment  thus  rendered  was  upheld  on  ap- 
peal; the  court  holding  that  under  an  ex- 
ercise of  the  police  power,  no  recompense 
could  be  made  for  losses  thereby  sustained. 
Cincinnati,  etc.,  R.  Co.  v.  City  of  Conners- 
ville,  170  Ind.  316,  83  N.  E.  503.  A  writ  of 
error  having  been  taken  to  the  Supreme 
Court  of  the  United  States,  the  decision  was 
affirmed.  In  deciding  that  case,  Mr.  Justice 
Harlan,  speaking  for  the  court,  said:  "The 
railway  company  accepted  its  franchise  from 
the  state,  subject  necessarily  to  the  condi- 
tion that  it  would  conform  at  its  own  ex- 
pense to  any  regulations,  not  arbitrary  in 
their  character,  as  to  the  opening  or  use  of 
streets,  which  had  for  their  object  the  safety 
of  the  public,  or  the  promotion  of  the  public 
convenience,  and  which  might,  from  time  to 
time,  be  established  by  the  municipality, 
when  proceeding  under  legislative  authority 
within  whose  limits  the  company's  business 
was  conducted."  Cincinnati,  etc.,  R.  Co.  v. 
City  of  Connersville.  218  U.  S.  330,  31  Sup. 
Ct  93,  54  L.  Ed.  1060.  So,  too,  a  water  com- 
pany, by  virtue  of  a  contract  with  a  city  in 
which  it  operated,  obtained  authority  to  make 
certain  alterations  and  improvements,  and, 
acting  on  the  permission  granted,  laid  its 
pipes  and  located  certain  water  gates  within 
the  limits  of  the  streets,  near  the  edge  of  the 
sidewalk  as  then  existing.  Subsequently  the 
city  proposed  to  widen  the  sidewalk  and  put 
down  granite  curbing,  and  directed  the  com- 
pany to  move  the  gate  boxes  and  place  them 
outside  the  curbing,  which  was  done.  In  an 
action  to  recover  the  cost  of  complying  with 
this  order,  it  was  held  that  when  the  com- 
pany placed  its  water  gates  in  the  street  un- 
der the  terms  of  the  contract,  it  did  so  sub- 
ject to  the  right  of  the  city  to  make  such 
changes  in  the  surface  of  the  street  and  the 
alignment  of  the  sidewalk  as  might  be  nec- 
essary to  render  the  street  safe  and  conven- 
ient for  public  travel,  and  that  whenever  It 
became  necessary  to  change  the  location  of 
the  water  boxes,  by  reason  of  repairs  or  im- 
provements in  the  street,  it  was  the  duty  of 
the  company  to  make  the  alteration  at  its 
own  expense.  Belfast  Water  Co.  v.  City  of 
Belfast,  02  Me.  52.  42  Atl.  235.  To  the  same 
effect,  see.  also,  Water  Co.  v.  City  of  Rock- 
land, 83  Me.  267,  22  Atl.  166,  and  National 
Waterworks  Co.  v.  City  of  Kansas  (C.  C.)  28 
Fed.  021. 

Though  plaintiff  furnishes  water  generally 
for  irrigation  only  when  there  is  a  surplus  in 
its  ditche?  after  supplying  the  needs  of  Its 
stockholders,  it  Is,  In  our  opinion,  a  corpora- 


tion impressed  with  a  public  character,  and 
holds  its  property  subject  to  an  exercise  of 
the  police  power  of  a  state  to  a  greater  de- 
gree than  a  private  person.  It  would  be  im- 
proper to  conclude  that  because  a  corpora- 
tion, for  a  consideration,  provides  the  means 
of  communication,  or  furnishes  transporta- 
tion, or  supplies  heat,  light,  power,  or  water 
to  Its  stockholders  only,  that  it  is  not  en- 
gaged in  performing  a  public  service,  and 
hence  entitled  to  great  exemption,  for  such  a 
holding  might  result  in  making  subscriptions 
to  capital  stock  a  condition  precedent  to  the 
obtaining  of  any  utility  from  a  quasi  public 
service  corporation.  The  council  of  Baker 
City  are  empowered  by  the  charter  now  in 
force  to  make  such  reasonable  regulations  by 
ordinance  for  conducting  water  along  the 
streets  as  may  be  prescribed,  and  when  this 
has  been  done  the  plaintiff  must  accede 
thereto. 

It  follows  from  these  considerations  that 
the  decree  will  be  modified  so  as  to  enjoin  the 
defendants,  their  agents,  servants,  etc.,  from 
interfering  with  plaintiffs  irrigating  system 
until  it  has  been  regulated  In  the  manner 
indicated,  when  the  restraining  order  will  be 
dissolved. 

EAKIN,  C.  J.,  and  McBRTDE,  JJ.,  concur. 
SLATER  and  KING,  JJ..  having  been  suc- 
ceeded by  BEAN  and  BURNETT,  JJ..  neither 
of  them  took  any  part  in  this  decision. 


MARTIN  v.  OREGON  R.  &  NAVIGATION 
CO.f 

(Supreme  Court  of  Oregon.    Dec.  27,  1910.) 

1.  Commerce  (§  12*)— Interstate  Commerce— 
Regulation  hy  State— Police  Poweb. 

The  states  may,  under  their  police  power, 
make  reasonable  rules  regarding  the  methods  of 
carrying  on  interstate  business,  and  such  rules 
are  inoperative  only  when  conflicting  with  regu- 
lations of  Congress  on  the  same  subject,  and  can 
be  supported  only  when  consistent  with  the  gen- 
eral requirement  that  interstate  commerce  shall 
be  free  and  unobstructed,  and  when  not  amount- 
ing to  a  regulation  of  such  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  i  12*] 

2.  Constitutional  Law  (S  62*)— Suspension 
of  Laws— "Authority. 

Const,  art.  1,  8  22.  provides  that  the  opera- 
tion of  the  laws  shall  never  be  suspended,  ex- 
cept by  authority  of  the  legislative  assembly. 
Held,  that  the  word  "authority,"  while  meaning 
power  to  act,  whether  original  or  delegated,  is 
usually  used  to  express  a  derivative  power,  and 
the  clause  permitB  the  operation  of  laws  to  be 
suspended  by  an  officer  or  tribunal  of  the  state ; 
and  hence  Act  Feb.  18.  1907  (Laws  1907,  p.  77) 
§  26.  requiring  railroads  to  furnish  cars  on  de- 
mand by  shippers,  and  authorizing  the  railroad 
commission  to  suspend  the  operation  of  the  act, 
is  constitutional. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  f  62.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  646-648.1 
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3.  Comvxbcb  (|  10*)  —  Regulation  —  Rail- 
roads— Courtier  Between  State  and  Fed- 
eral Statutes. 

Since  Act  Feb.  18,  1907  (laws  1907,  p. 
77)  |  26,  requiring  railroads  to  furnish  can  on 
demand  by  shippers,  covers  a  field  not  occupied 
by  the  federal  act  of  Feb.  4,  1887,  c  104,  24 
Stat.  379  (U.  S.  Comp.  St.  1901,  p.  8154), 
known  as  the  interstate  commerce  law,  as 
amended  by  Act  Jane  29,  1906.  c.  3591,  84  Stat 
584  (U.  S.  Comp.  St  Supp.  1909,  p.  1149),  in 
that  it  regulates  the  manner  of  making  the  re- 
quest the  excuses  that  may  be  made  for  a  fail- 
ure to  deliver  cars,  and  adds  an  additional  pen- 
alty by  way  of  demurrage  for  failure  to  comply 
with  its  terms,  it  is  not  superseded  by  nor  in 
conflict  with  the  federal  statute. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  |  8;  Dec.  Dig.  §  10.*] 

4.  Constitutional  Law  (§§  241, 297*)— Equal 
Protection  of  Law— Due  Process  of  Law. 

Act  Feb.  18,  1907  (Laws  1907,  p.  77)  5  26, 
requiring  railroads  to  furnish  cars  to  shippers 
on  demand,  and  by  section  51  making  a  railroad 
liable  in  treble  damages,  with  attorney's  fees, 
to  one  injured  by  a  violation  of  the  act,  is  not 
void,  as  denying  to  railroads  the  equal  protec- 
tion of  the  law  and  depriving  them  of  property 
without  due  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  H  700,  701,  832-334 ;  Dec. 
Dig.  §§  241,  297.*] 

Appeal  from  Circuit  Court,  Umatilla  Coun- 
ty ;  H.  J.  Bean,  Judge. 

Action  by  F.  V.  Martin,  as  surviving  part- 
ner of  the  firms  of  Riggs  ft  Co.  and  Riggs  ft 
Martin,  against  the  Oregon  Railroad  &  Navi- 
gation Company.  Judgment  for  plaintiff,  and 
-defendant  appeals.  Affirmed. 

This  action  was  begun  by  F.  V.  Martin  and 
Ralph  Riggs  as  partners  under  the  firm 
name  of  Riggs  ft  Co.  and  Riggs  ft  Martin. 
Prior  to  the  trial  in  the  lower  courts  Riggs 
died,  and  his  coplaintiff,  Martin,  as  the  sole 
surviving  partner,  was  substituted.  The  ac- 
tion was  to  recover  damages  for  defendant's 
failure  to  furnish  the  firm  of  Riggs  ft  Mar- 
tin a  number  of  refrigerator  cars,  demanded 
by  them  for  shipping  apples  from  Milton 
station,  on  defendant's  line  of  road  in  Uma- 
tilla county,  to  destinations  outside  the  state. 
The  complaint  sets  forth,  in  substance :  (1) 
The  partnership  relation  existing  between 
the  plaintiffs,  who  were  engaged  in  buying 
and  selling,  packing,  and  shipping  grain  and 
perishable  fruits  in  this  state  and  in  the 
state  of  Idaho ;  (2)  the  corporate  existence  of 
defendant,  and  that  its  business  is  that  of  a 
common  carrier,  engaged  in  the  transporta- 
tion of  freight  and  passengers  for  hire,  hav- 
ing a  station  with  a  public  switch  and  side 
track  at  Milton  in  this  state ;  (3)  that  during 
1907  they  bought  a  large  amount  of  apples  in 
the  vicinity  of  Milton,  for  the  purpose  of  sell- 
ing and  shipping  the  same  from  Milton  sta- 
tion ;  that  they  had  the  same  stored  in  their 
packing  and  ware  house,  located  upon  a  side 
track  of  defendant's  railroad  at  Milton,  where 
cars  could  be  loaded  by  them  and  received 
for  shipment  by  the  railroad  company;  (4) 
that  at  several  times  in  October  and  Novem- 


ber of  1907,  in  compliance  with  section  26  of 
the  act  of  the  Legislature  of  this  state,  ap- 
proved February  18, 1907  (Laws  1907,  pp.  67, 
77),  they  placed  written  orders  with  defend- 
ant's station  agent  at  Milton  for  a  number 
of  refrigerator  cars  in  which  to  transport 
their  apples  via  the  Oregon  Short  Line  and 
Union  Pacific  Railroads  to  various  eastern 
and  southern  points  without  the  state;  (5) 
that  they  had  contracted  to  sell  to  one  R.  O. 
Applegate  of  Kansas  City,  Mo.,  at  prices 
stated  in  the  complaint,  f.  o.  b.  at  Milton,  all 
the  apples  purchased  by  them  at  or  in  the 
vicinity  of  that  station;  that  prior  to  Octo- 
ber 21st  defendant  delivered  to  plaintiff  12  of 
such  cars,  which  they  caused  to  be  loaded 
with  apples  and  shipped;  that  on  October 
21st.  plaintiffs  ordered  twelve  cars,  on  the 
81st  one  car,  on  November  8th,  four  cars, 
and  at  another  time  in  that  month  four  cars ; 
that  defendant  accepted  and  received  plain- 
tiff's applications  for  cars,  which  It  promised 
to  supply,  but  failed  so  to  do.  Various  items 
of  damages  are  alleged,  amounting  to  $6,316.- 
50,  Including  therein  $2  per  day  for  each  car 
in  excess  of  the  time  allowed  defendant  to 
furnish  cars  by  the  said  act  This  item, 
amounting  to  $464,  besides  $1,000  as  attor- 
ney's fees,  was  claimed.  Defendant  demurred 
to  the  complaint 

The  main  point  urged  is  that  it  appears  In 
the  complaint  that  the  transportation  facili- 
ties mentioned  therein  were  requested  for 
and  were  to  be  used  In  carrying  on  interstate 
commerce;  that  the  action  Is  predicated  on 
section  26  of  the  railroad  commission  law, 
which,  it  is  asserted,  is  not  applicable  to 
such  transactions,  and  if  so  applied  and 
made  to  operate,  constitutes  a  regulation  of, 
and  an  unlawful  and  unwarranted  interfer- 
ence with,  interstate  commerce,  and  is  viola- 
tive of  clause  3,  |  8,  art.  1,  of  the  Constitu- 
tion of  the  United  States.  The  demurrer 
was  overruled.  Defendant  answered,  putting 
at  Issue  the  material  averments  of  the  com- 
plaint and  setting  up  two  affirmative  de- 
fenses. By  the  first,  it  is  averred  In  sub- 
stance that  defendant's  railroad  lines  ex- 
tend through  the  states  of  Washington,  Ida- 
ho, end  Oregon,  its  main  line  connecting  with 
the  Oregon  Short  Line  at  Huntington,  Ore- 
gon ;  that  early  in  the  year  1907,  it  carefully 
estimated  the  amount  of  apples  that  would 
probably  be  offered  for  shipment  upon  its 
lines  during  that  season,  and,  acting  upon 
such  estimate,  made  adequate  provision  for 
the  cars  necessary  for  handling  all  ship- 
ments of  apples  that  could  reasonably  be 
anticipated;  that  in  the  months  of  October 
and  November,  1907,  there  was  a  sudden, 
unusual,  and  unanticipated  congestion  of 
freight  traffic  upon  its  lines,  occasioned  by  a 
heavy  yield  of  fruit  throughout  the  terri- 
tory traversed  by  defendant's  lines,  and  a 
correspondingly  extraordinary  and  unusual 
demand  for  apples  in  the  eastern  and  middle 
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western  states,  and  that  an  unusual,  unprec- 
edented, and  extraordinary  quantity  of  ap- 
ples was  assembled  and  offered  for  shipment 
at  various  stations  along  defendant's  lines 
of  railroad  In  said  states,  and  particularly 
at  Milton;  that  such  quantities  of  apples 
were  collected  at  such  station  and  offered  for 
shipment  at  practically  one  and  the  same 
time,  and  within  a  period  of  a  few  weeks; 
that  large  numbers  of  refrigerator  cars  were 
demanded  by  shippers,  including  plaintiff, 
for  immediate  shipment  of  such  fruit,  and  as 
a  result  an  unusual,  extraordinary,  and  un- 
precedented demand  was  made  upon  defend- 
ant, far  In  excess  of  its  available  supply,  and 
far  In  excess  of  the  number  and  capacity  Its 
agents  and  officers  could  reasonably  have 
anticipated;  and  that,  although  defendant 
made  the  utmost  effort  to  supply  the  neces- 
sary cars  for  transporting  the  fruit  offered 
for  shipment,  it  was  not  equal  to  the  task. 
The  second  defense  avers  that  the  transac- 
tions stated  in  the  complaint  relate  to  inter- 
state commerce,  and  that  section  26  of  the 
railroad  commission  law  of  this  state  Is  void, 
as  In  contravention  of  clause  3,  8  8,  art  1, 
of  the  Constitution  of  the  United  States. 

▲  demurrer  to  the  second  defense  was  sus- 
tained, and  a  reply  to  the  first  put  the  aver- 
ments thereof  at  issue.  Upon  the  trial  plain- 
tiff secured  a  verdict  and  judgment  for  $2,- 
758.25  damages  and  costs,  and  $500  attorney's 
fees.  Defendant  appeals. 

W.  W.  Cotton,  Carter  &  Smythe,  and  Ar- 
thur C.  Spencer,  for  appellant  Charles  M. 
Eahn  and  Lowell  &  Winter,  for  respondent 

SLATER,  J.  (after  stating  the  facts  as 
above).  Plaintiff's  right  to  recover  in  this 
action  is  based  solely  upon  section  26  of 
the  railroad  commission  law  of  this  state, 
cited  in  the  statement  of  facts.  That  sec- 
tion, in  so  far  as  is  material  to  the  pending 
action,  reads  as  follows: 

"In  furnishing  cars  no  discrimination  shall 
be  made  in  favor  of  any  person  or  place,  or 
any  commodity  except  livestock  and  perish- 
able property. 

"When  the  owner,  manager,  or  shipper  of 
freight  of  any  kind  shall  make  written  ap- 
plication to  the  railroad  to  supply  cars  to  be 
loaded  in  carload  lots  with  freight  of  which 
said  railroad  is  a  common  carrier,  it  shall 
be  the  duty  of  such  railroad  to  supply  cars 
so  applied  for  within  the  time  herein  pre- 
scribed, if  the  application  be  for  five  cars 
or  less,  the  number  of  cars  applied  for  shall 
be  furnished  to  the  applicant  within  five 
days;  if  the  application  be  for  more  than 
five  cars  and  not  to  exceed  ten  cars,  the  num- 
ber of  cars  applied  for  shall  be  furnished  to 
the  applicant  within  ten  days;  if  the  ap- 
plication be  for  more  than  ten  cars  and  less 
than  thirty  cars,  the  number  of  cars  applied 
for  shall  be  furnished  to  the  applicant  within 
fifteen  days ;  if  the  application  be  for  thirty 
or  more  cars,  the  number  of  cars  applied  for 


shall  be  furnished  to  the  applicant  within 
twenty  days.  Said  cars  shall  be  suitable  for 
the  purpose  for  which  they  are  ordered,  and 
shall  be  furnished  at  a  convenient  place  for 
loading,  at  the  point  where  required  by  the 
owner,  manager  or  shipper  making  applica- 
tion therefor. 

"Any  such  application  must  be  made  to  the 
railroad  upon  whose  line  of  railroad  the 
shipment  originates.  Every  such  application 
shall  state  the  number  of  cars  wanted,  the 
time  when  and  place  where  desired,  the  kind 
of  freight  to  be  shipped  and  the  final  destina- 
tion thereof.  The  place  where  said  cars  are 
desired  to  be  loaded  for  shipment  shall  be 
at  some  station,  switch  or  siding  on  the  line 
of  the  railroad  to  which  application  is  made. 
The  application  for  cars  may  be  made  to  any 
officer  or  general  agent  of  the  railroad  re- 
quired to  furnish  the  same,  or  to  an  agent 
of  the  railroad  at  the  point  nearest  the  sta- 
tion, switch  or  siding  where  said  cars  are  to 
be  furnished.  *   •  * 

"When  a  car  or  cars  are  applied  for  under 
the  provisions  of  this  act,  and  are  not  fur- 
nished within  the  time  as  herein  required, 
the  railroad  so  failing  to  furnish  such  car  or 
cars  shall  be  liable  and  held  to  be  imme- 
diately Indebted  to  the  person  making  appli- 
cation therefor  in  the  sum  of  two  dollars  per 
day  or  fraction  of  a  day  per  car  applied  for 
and  not  furnished  within  the  limit  of  time 
and  as  herein  prescribed,  until  such  car  or 
cars  are  furnished.  And  to  be  Indebted  to 
the  person  making  such  application  and  not 
receiving  the  car  or  cars  therein  applied  for, 
within  the  time  and  as  herein  required,  in 
the  amount  of  the  actual  damages  any  such 
applicant  may  sustain,  except  as  in  this  sec- 
tion of  this  act  stated.  *  •  * 

"No  charge  for  failure  of  any  railroad  to 
furnish  a  car  or  cars  as  herein  required  shall 
be  made  or  enforced,  or  damages  therefor 
claimed,  when  such  failure  Is  caused  by  pub- 
lic calamity,  strikes,  washouts,  acts  of  God, 
the  public  enemy,  mobs,  riots,  wrecks,  fires, 
or  accidents ;  but  the  lack  of  sufficient  motive 
power,  cars,  equipment,  other  appliances, 
terminal  facilities,  roadbed,  facilities  for 
maintenance,  repair  or  transportation,  or  any 
thereof,  shall  not  be  held  to  excuse  the  fail- 
ure to  furnish  cars  as  herein  required,  or 
to  exonerate  any  railroad  from  the  payment 
of  the  damages  and  penalties  herein  pre- 
scribed, except  during  the  times  when  the 
railroad  commission  of  Oregon  shall  by  order 
suspend  the  operation  of  those  portions  of 
this  section  of  this  act  requiring  the  furnish- 
ing of  cars  as  herein,  stated,  and  then  only 
during  the  time  of  such  suspension."  Laws 
1907,  pp.  77,  78,  79. 

The  railroad  commission,  upon  good  cause 
shown  and  after  notice  to  interested  parties 
and  a  hearing,  is  vested  with  power  to  sus- 
pend for  a  continuous  period  not  to  exceed 
30  days  the  operation  of  the  provisions  of 
this  section,  in  so  far  as  it  makes  railroads 
liable  for  penalties  or  damages,  and  such 


Digitized  by  Google 


Or.)  MARTIN      OREGON  R.  A  NAVIGATION  CO.  19 


order  of  suspension  may  take  effect  retroac- 
tively. 

The  first  and  principal  contention  advanc- 
ed by  defendant's  counsel  is  that  the  apples, 
when  assembled  for  shipment  at  Milton,  and 
tendered  by  the  shippers  to  defendant  for 
shipment,  became  articles  of  interstate  com- 
merce, and  as  such  were  subject  to  the  pro- 
visions of  the  federal  Interstate  commerce 
law,  and  the  amendments  thereof;  that  the 
cars  ordered  for  such  freight  were  instru- 
mentalities with  which  to  accomplish  inter- 
state transportation,  and  as  such  could  be 
affected  by  no  regulation  tending  to  direct 
their  use  or  operation,  except  such  regula- 
tion emanated  from  Congress;  that  if  the 
statute  of  this  state  Is  construed  to  apply  to 
such  transactions,  it  is  an  unlawful  attempt 
to  regulate  interstate  commerce;  is  in  con- 
travention of  the  federal  Constitution,  and, 
to  that  extent,  is  void. 

Without  deciding,  but  conceding  for  the 
purpose  of  this  case,  that  the  contemplated 
transactions  heretofore  detailed  constitute 
interstate  commerce,  that  alone  will  not  ren- 
der void  the  provisions  of  the  act  above  quot- 
ed, if  applied  to  them  as  we  think  it  should 
be.  Notwithstanding  the  exclusive  nature  of 
the  power  to  regulate  Interstate  commerce 
vested  in  the  federal  government,  it  has  re- 
peatedly been  held  by  the  Supreme  Court  of 
the  United  States  that  the  respective  states 
may,  in  the  exercise  of  their  police  power, 
make  reasonable  rules  with  regard  to  the 
methods  of  carrying  on  interstate  business. 
But  such  rules  are  inoperative  only  when  in 
conflict  with  regulations  upon  the  same  sub- 
ject enacted  by  Congress,  and  can  be  sup- 
ported only  when  consistent  with  the  gen- 
eral requirement  that  Interstate  commerce 
shall  be  free  and  unobstructed,  and  not 
amounting  to  a  regulation  of  such  commerce. 
Such  Is  the  substance  of  the  language  of  Mr. 
Justice  Brown  In  Houston  and  Tex.  Cent  R. 
Co.  v.  Mayes,  201  U.  S.  821,  328,  26  Sup.  Ct 
491,  50  L.  Ed.  772.  That  case  was  like  the 
present  one,  in  that  the  contemplated  ship- 
ment originated  in  Texas  and  the  destination 
was  in  Oklahoma,  and  it  involved  the  valid- 
ity of  a  similar  statute  of  the  state  of  Texas, 
requiring  cars  to  be  furnished  upon  the  de- 
mand of  the  shipper.  The  statute  was  held 
void,  not  because  the  state  could  not  under 
its  police  power  prescribe  reasonable  rules 
and  regulations  as  to  furnishing  cars  by  a 
railroad  company,  when  the  shipment  con- 
templated would  constitute  interstate  com- 
merce, if  carried  out,  but  because  there  was 
an  absolute  requirement  by  that  statute  that 
a  railroad  should  furnish  a  certain  number 
of  cars  at  a  specified  day,  regardless  of  every 
other  consideration,  except  strikes  and  oth- 
er public  calamities.  It  was  held  that  the 
act  transcended  the  police  power  of  the  state 
and  amounted  to  a  burden  upon  interstate 
commerce,  but  it  was  admitted  that  the  stat- 
ute was  not  far  from  the  line  of  proper  po- 
lice regulation.   The  features  of  the  Texas 


statute,  rendering  It  unreasonable,  as  point- 
ed out  by  the  court,  were  that  no  exception 
was  made  in  cases  of  a  sudden  congestion  of 
traffic,  an  actual  Inability  to  furnish  cars  by 
reason  of  their  temporary  and  unavoidable 
detention  in  other  states,  or  In  other  places 
in  the  same  state;  that  there  was  no  allow- 
ance for  interference  of  traffic,  occasioned 
by  wrecks  or  other  accidents  upon  the  same 
or  other  roads,  involving  a  detention  thereof, 
the  breaking  of  bridges,  accidental  fires, 
washouts,  or  other  unavoidable  consequenc- 
es of  heavy  weather.  Allowance  for  all 
these  contingencies  is  made  in  our  statute, 
unless  It  is  in  the  one  particular  of  a  sudden 
congestion  of  traffic,  the  absence  of  which 
in  the  Texas  statute  caused  it  to  be  declared 
arbitrary  and  burdensome  to  Interstate  com- 
merce. The  lower  court,  however,  construed 
the  word  "accident,"  UBed  in  the  statute,  to 
be  sufficiently  broad  to  cover  the  contingen- 
cy of  traffic  congestion,  and  defendant  had 
the  benefit  of  his  defense  on  that  ground, 
and  is  therefore  not  In  a  position  as  to  that 
to  complain.  Whether  the  court  was  Justi- 
fied in  so  construing  the  act  is  not  now  be- 
fore us,  but  we  may  say  that  if  the  word 
"accident"  is  not  sufficiently  comprehensive 
in  meaning  to  include  "sudden  congestion  of 
traffic,"  then  that  contingency  is  provided  for 
in  the  suspension  clause  of  the  statute.  This 
clause,  however,  has  been  assailed  by  de- 
fendant because,  it  asserts,  the  statute  leaves 
to  the  commission  to  judicially  determine 
when  and  under  what  circumstances  a  sus- 
pension of  the  law  and  the  operation  thereof 
may  be  justified,  and  grants  the  power  to 
suspend  the  law.  It  is  therefore  said  to  be 
unconstitutional  and  void,  but  there  is  in 
the  Constitution  of  this  state,  as  we  Interpret 
It,  an  express  warrant  for  such  delegation  of 
power.  Section  22  of  article  1  provides  that 
"the  operation  of  the  laws  shall  never  be 
suspended,  except  by  the  authority  of  the 
legislative  assembly."  "Authority"  means 
power  to  act,  whether  original  or  delegated 
(Century  dictionary),  but  the  term  is  usually 
used  to  express  a  derivative  power.  The 
clause  of  the  Constitution  under  considera- 
tion was  Intended  manifestly  as  a  restrictive 
or  prohibitive  clause.  If  it  had  been  intend- 
ed to  restrict  the  power  to  suspend  the  oper- 
ation of  laws  to  the  enactment  of  the  legis- 
lative assembly  itself,  more  direct  terms 
would  doubtless  have  been  used,  such  as, 
"the  operation  of  the  laws  shall  never  be 
suspended  except  by  the  legislative  assem- 
bly." By  the  insertion  of  the  words  "au- 
thority of  we  think  the  intention  was  to 
make  the  restriction  less  confined,  and  to 
permit  the  operation  of  laws  to  be  suspend- 
ed by  an  officer  or  tribunal  of  this  state, 
when  so  authorized  by  an  act  of  the  legis- 
lative assembly.  When  thus  interpreted,  the 
authority  conferred  upon  the  railroad  com- 
mission by  the  legislative  act  of  1907  derives 
its  validity  from  the  fundamental  law,  and 
cannot  be  questioned.    The  law  thus  con- 
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strued  affords  a  railroad  corporation  ample 
protection  under  all  circumstances  and  con- 
tingencies, and  In  our  opinion  is  a  reason- 
able exercise  by  the  state  of  its  police  power. 

In  defendant's  brief  it  Is  pointed  out  that 
Congress  has  legislated  upon  the  same  sub- 
ject, and  therefore  it  is  argued  that  the  state 
statute  is  superseded.  This  does  not  follow, 
unless  the  provisions  of  the  two  laws  so  con- 
flict that  they  cannot  stand  together.  It  was 
said  In  Slnnot  r.  Davenport,  22  How.  227, 
243  (10  L.  Ed.  243),  that,  "In  the  application 
of  this  principle  of  supremacy  of  an  act 
of  Congress  In  a  case  where  the  state  law 
is  but  the  exercise  of  a  reserved  power,  the 
repugnance  or  conflict  should  be  direct  and 
positive,  so  that  the  two  acts  could  not  be 
reconciled  or  consistently  stand  together." 
And  In  Reld  v.  Colorado,  187  U.  S.  137,  148, 
23  Sup.  Ct.  92,  96  (47  I*  Ed.  108),  that  court 
again  said:  "It  should  never  be  held  that 
Congress  intends  to  supersede,  or  by  its  leg- 
islation suspend,  the  exercise  of  the  police 
powers  of  the  states,  even  when  it  may  do 
so,  unless  its  purpose  to  effect  that  result  is 
clearly  manifested."  The  same  principle  was 
announced  in  Houston  &  Texas  Cent.  R.  Co. 
v.  Mayes,  supra.  By  the  congressional  act  of 
June  29,  1906,  c.  3591,  34  Stat  584  (U. 
S.  Comp.  St  Supp.  1909,  p.  1149),  amenda- 
tory of  and  supplemental  to  the  act  of  Feb. 
4,  1887,  c.  104,  24  Stat.  379  (U.  S.  Comp.  St 
1901,  p.  3154),  known  as  the  Interstate  com- 
merce law,  the  term  "transportation"  therein 
was  declared  to  Include  cars,  and  It  was  pro- 
vided that,  "it  shall  be  the  duty  of  every 
carrier  subject  to  the  provisions  of  this  act 
to  provide  and  furnish  such  transportation 
upon  reasonable  request  therefor,"  etc.  By 
section  8  of  the  original  act  the  carrier 
omitting  to  do  any  act  or  thing  required  to 
be  done  is  liable  to  the  person  Injured  there- 
by for  the  full  amount  of  damages  sustained, 
together  with  a  -reasonable  attorney's  fees,  to 
be  fixed  by  the  court  in  case  of  recovery. 
We  see  no  conflict  between  that  legislation 
and  the  provisions  of  the  state  law,  nor  do 
we  see  any  Intent  to  exclude  or  supersede 
the  state  statute  In  regulating  the  furnishing 
of  cars.  Indeed,  it  can  hardly  be  said  that 
the  federal  act  attempts  to  regulate  that 
matter.  It  declares  the  primal  duty  to  fur- 
nish cars  upon  reasonable  request  therefor, 
and  stops  with  that  The  penalty  for  a  dere- 
liction of  that  duty  Is  damages  suffered  and 
reasonable  attorney's  fees.  So  far  the  two 
nets,  federal  and  state,  are  Identical,  but  the 
state  law  goes  further.  It  regulates  the 
manner  of  making  the  request,  the  time 
within  which  cars  shall  be  furnished,  the  ex- 
cuses that  may  be  made  for  a  failure  to  de- 
liver cars,  and  adds  an  additional  penalty  by 
way  of  demurrage  for  a  failure  to  comply 
with  the  terms  of  the  statute.  This  statute, 
therefore,  covers  a  field  not  occupied  by  the 
federal  statute,  and  the  principles  announc- 
ed in  Reid  v.  Colorado,  supra,  are  applicable 
to  the  facts  of  this  case. 


It  is  further  contended  that  there  is  no 
authority  of  law  to  support  the  allowance 
to  plaintiff  of  attorney's  fees  In  an  action 
based  upon  section  26  of  the  act  of  1907.  If 
there  is  any  authorization  In  the  law  for  at- 
torney's fees,  it  is  only  by  the  terms  of  sec- 
tion 51  of  the  same  act  This  section  Is  a 
general  penal  clause,  making  a  railroad  lia- 
ble in  treble  damages,  with  attorney's  fees, 
to  any  person  Injured  by  Its  violation  of  this 
act;  but  by  a  proviso  the  damages  awarded 
an  aggrieved  party,  provided  for  In  section  26 
of  the  act  by  reason  of  the  cars  not  being 
furnished  when  applied  for,  shall  be  in  lieu 
of  the  treble  damages  awarded  by  section  51. 
The  two  sections,  therefore,  by  the  express 
terms  of  the  law,  are  made  to  co-ordinate, 
so  that  the  remedy  of  damages  provided  by 
the  former  section  is  substituted  for  those  of 
the  same  character,  but  of  different  degree, 
named  In  the  latter  section.  It  follows,  we 
think,  that  the  allowance  of  attorney's  fees, 
not  being  expressly  excluded  by  the  terms  of 
the  act  when  the  action  is  brought  under 
section  26,  plaintiff  is  entitled  to  an  allow- 
ance, if  the  act  is  not  amenable  to  defend- 
ant's further  objections.  Is  section  51,  in  so 
far  as  It  allows  attorney's  fees,  void  for  the 
reason  that  it  denies  to  the  railroad  company 
the  equal  protection  of  the  law,  and  deprives 
it  of  its  property  without  due  process  of 
law?  Defendant  asserts  that  it  Is,  because 
it  singles  out  the  railroad  company  from  all 
citizens  and  other  corporations  of  the  state, 
and  requires  It  to  pay  attorney's  fees  to  par- 
ties successfully  suing  it,  while  it  gives  to 
such  company  no  corresponding  right 

Defendant  relies  upon  the  case  of  Gulf, 
Colorado  4  S.  F.  R.  Co.  v.  Ellis,  165  U.  S. 
150,  158,  17  Sup.  Ct  255,  41  L.  Ed.  666.  The 
single  question  in  that  case  was  the  constitu- 
tionality of  a  statute  of  Texas,  allowing  any 
attorney's  fee  not  exceeding  $10  to  a  claim- 
ant who  demanded  of  a  railroad  company 
damages  not  exceeding  $50,  for  stock  killed 
or  injured  by  trains,  when  the  claim  prior 
to  the  action  had  been  presented  and  not 
paid  within  30  days  by  the  company  causing 
the  damage.  An  exhaustive  discussion  of 
the  whole  question  is  presented  in  an  opin- 
ion by  Mr.  Justice  Brewer.  While  the  ma- 
jority opinion  holds  that  the  particular  stat- 
ute In  the  respect  named  is  void,  still  it  is 
not  questioned  therein  that  railroad  corpora- 
tions may  be  for  some  purposes  classified  by 
themselves.  This  is  because  "the  business 
In  which  they  are  engaged  Is  of  a  peculiarly 
dangerous  nature,  and  the  Legislature,  in 
the  exercise  of  its  police  powers,  may  Justly 
require  many  things  to  be  done  by  them  in 
order  to  secure  life  and  property.  Fencing 
of  railroad  tracks,  use  of  safety  couplers, 
and  a  multitude  of  other  things  easily  sug- 
gest themselves.  And  any  classification  for 
the  imposition  of  such  special  duties — duties 
arising  out  of  the  peculiar  business  in  which 
they  are  engaged — is  a  Just  classification, 
and  one  not  within  the  prohibition  of  the 
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fourteenth  amendment  Thus,  It  Is  frequent- 
ly required  that  they  fence  their  tracks,  and 
as  a  penalty  for  a  failure  to  fence  double 
damn  gee  in  case  of  loss  are  Inflicted.  Mis- 
souri Pac.  Ry.  Co.  v.  Humes,  115  U.  S.  512 
[6  Sup.  Ct.  110,  29  L.  Ed.  463].  But  this  and 
all  kindred  cases  proceed  upon  the  theory  of 
a  special  duty  resting  upon  railroad  corpora- 
tions by  reason  of  the  business  in  which  they 
are  engaged,  a  duty  not  resting  upon  oth- 
ers; a  duty  which  can  be  enforced  by  the 
Legislature  in  any  proper  manner;  and 
whether  it  enforces  it  by  penalties  in  the 
way  of  fines  coming  to  the  state,  or  by 
double  damages  to  a  party  Injured,  is  im- 
material. It  is  all  done  in  the  exercise  of 
the  police  power  of  the  state  and  with  a 
view  to  enforce  just  and  reasonable  regula- 
tions." 

Now,  in  that  case  it  was  pointed  out  that 
there  was  no  special  duty  resting  upon  the 
railroad  company  to  fence  its  tracks.  The 
Legislature  of  that  state  had  not  deemed  it 
necessary,  for  the  protection  of  life  or  prop- 
erty, to  require  railroads  to  fence  their 
tracks,  and  as  no  duty  was  Imposed,  there 
could  be  no  penalty  for  nonperformance; 
hence  no  valid  reason  could  be  found  in  that 
case  upon  which  to  base  the  attempted  classi- 
fication. But  such  Is  not  the  situation  here. 
Under  this  statute  a  special  duty  is  imposed 
upon  railroads  to  furnish  cars  within  certain 
specified  times  to  intending  shippers. 

In  the  more  recent  case  of  Atchison,  To- 
peka  &  S.  F.  R.  R.  v.  Matthews,  174  U.  S. 
96,  19  Sup.  Ct.  669,  43  L.  Ed.  909,  involving 
the  validity  of  a  similar  provision  in  a  stat- 
ute of  Kansas,  the  court,  in  an  opinion  by 
the  same  justice,  sustained  the  statute,  dis- 
tinguishing that  case  from  the  Ellis  Case 
upon  the  point  above  considered.  The  hold- 
ing of  the  court  in  the  Matthews  Case  has 
since  been  cited  and  followed  by  that  court 
in  a  number  of  cases.  Fidelity  Mutual  Life 
Ass'n  v.  Mettler,  185  U.  S.  308.  22  Sup.  Ct 
662,  46  L.  Ed.  922;  Farmers'  M.  Ins.  Co.  v. 
Dobney,  189  U.  S.  801,  23  Sup.  Ct  565,  47 
L.  Ed.  821. 

Other  errors  assigned  for  a  reversal  of  the 
judgment  have  been  considered,  but  we  find 
no  substantial  error  therein. 

The  judgment  is  affirmed. 


KINNEY  v.  CITY  QF  ASTORIA.t 
(Supreme  Court  of  Oregon.   Jan.  31,  1911.) 
L  Cehtiorabi  (I  42*)— Petition— Requisites. 

Under  L.  0.  L.  I  604,  providing  that  the 
writ  of  review  shall  be  allowed  by  the  court 
on  petition  describing  the  same  with  convenient 
certainty,  and  setting  forth  the  alleged  errors, 
a  petition  for  a  writ  of  review  must  describe 
the  proceedings  of  which  petitioner  complains 
with  sufficient  certainty  to  enable  the  court  to 
determine  that  the  proceeding  is  erroneous  as 
claimed. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  Sf  64-87;  Dec.  Dig.  §  42.*] 


2.  Certiorari  (|  60*)  — Writ  of  Review  — 
Hearing. 

The  court  may  on  motion  quash  a  writ  of 
review  where  it  appears  that  it  was  issued  un- 
advisedly. 

[Ed.  Note.— For  other  cases,  sec  Certiorari, 
Cent.  Dig.  §§  153-167 ;  Dec.  Dig.  §  60*] 

3.  Certiorari  (I  42*)— Petition— Requisites. 

A  petition  for  a  writ  of  review  to  review 
proceedings  by  a  city  to  acquire  land  for  an  al- 
ley, which  alleges  that  the  city  attempted  to 
take  steps  to  lay  out  an  alley  between  desig- 
nated streets  across  the  land  of  petitioner  and 
others,  and  to  assess  the  damages  and  benefits, 
that  the  damages  to  the  property  of  the  peti- 
tioner was  a  specified  sum  and  there  were  no 
benefits,  that  the  city  proposed  to  pay  for  the 
damages  above  benefits  to  the  petitioner  a  less 
amount,  and  that  the  city  completed  its  pro- 
ceedings by  adopting  the  viewers'  report,  is 
insufficient,  as  failing  to  describe  enough  of  the 
proceedings  to  show  that  the  city  had  done  any- 
thing prejudicial  to  the  rights  of  the  petitioner. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  §§  64-87;  Dec.  Dig.  5  42.*] 

4.  Certiorari  ({  64*)— Petition— Hearing. 

The  court  on  a  petition  for  review  can  con- 
sider only  the  errors  disclosed  by  the  petition. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  §  174 ;  Dec  Dig.  §  64.*] 

Appeal  from  Circuit  Court  Clatsop  Coun- 
ty; J.  A.  Eakln,  Judge. 

Writ  of  review  by  M.  J.  Kinney  against 
the  City  of  Astoria.  From  a  judgment  dis- 
missing the  writ  petitioner  appeals.  Af- 
firmed. 

At  the  Inception  of  this  proceeding  the 
plaintiff  filed  in  the  circuit  court  of  Clatsop 
county  his  petition  containing  the  following 
allegations:  "Your  petitioner  would  repre- 
sent that  he  is  one  of  the  parties  concerned 
in  the  following  described  proceedings  and  Is 
the  fee-simple  owner  of  the  land  attempted 
to  be  appropriated  by  the  proceedings  re- 
ferred to.  The  city  of  Astoria,  the  above- 
named  defendant,  did  on  or  about  the  19th 
day  of  April,  1909,  attempt  to  take  steps  to 
lay  out  an  alley  or  street  25  feet  wide  in 
said  city,  extending  from  the  western  end  of 
Grand  avenue  to  Twelfth  street  in  the  town 
of  McClures,  Astoria,  over  and  across  the 
land  of  M.  J.  Kinney  and  others,  and  to  ap- 
propriate a  strip  of  said  Kinney's  land  vary- 
ing In  width  from  12%  feet  to  25  feet  and 
being  about  200  feet  long,  and  to  assess  and 
determine  the  damages  and  benefits  to  his 
adjacent  land  for  a  distance  of  100  feet  on 
each  side  of  said  street  or  alley  by  adopting 
a  report  of  pretended  viewers  of  said  pro- 
posed street  or  alley;  that  the  damages  to 
the  property  of  your  petitioner  by  said  pro- 
posed action  would  amount  to  $2,500;  and 
that  there  would  be  no  benefits  therefrom. 
That  the  city  proposes  to  pay  for  excess  of 
damages  in  said  proceeding,  above  benefits, 
to  petitioner  the  amount  of  $518.  That  said 
city  completed  its  proceedings  herein  on  the 
19th  day  of  April,  1909,  by  adopting  the  al- 
leged viewers'  report  as  alleged."  These  al- 
legations were  followed  by  a  number  of  as- 
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slgnments  of  error  In  the  form  of  conclu- 
sions of  law  sought  to  be  deduced  by  the 
plaintiff  as  reasons  for  overturning  the  pro- 
ceedings of  which  he  complains.  The  cir- 
cuit court  Issued  a  writ  of  review  upon  this 
petition,  and  when  the  defendant  appeared 
it  moved  the  court  to  quash  the  writ  for 
the  reason  that  the  petition  for  the  same 
does  not  state  facts  sufficient  to  authorize  is- 
suance of  such  writ  The  court,  after  full 
hearing,  having  meanwhile  overruled  the 
motion  to  quash,  finally  dismissed  the  writ, 
from  which  Judgment  the  plaintiff  appeals. 

J.  P.  Hamilton,  for  appellant  C.  W.  &  G. 
C.  Fulton  and  A.  W.  Norblad,  City  Atty., 
for  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  Section  fc04,  I*  O.  L.,  provides: 
"The  writ  shall  be  allowed  by  the  circuit 
court  or  judge  thereof,  or  by  the  county 
court  or  Judge  of  the  county  wherein  the  de- 
cision or  determination  sought  to  be  review- 
ed was  made,  upon  the  petition  of  the  plain- 
tiff, describing  the  same  with  convenient  cer- 
tainty, and  setting  forth  the  errors  alleged 
to  have  been  committed,  therein."  We  deem 
if  unnecessary  to  consider  more  than  the 
sufficiency  of  the  petition.  When  a  writ  of 
review  is  granted,  the  tribunal  granting  it 
in  effect  says  to  the  petitioner  ex  parte: 
"The  court  will  by  Its  writ  call  for  the  pro- 
ceedings you  have  described,  and,  when 
brought  up,  If  it  appears  to  be  erroneous 
in  the  manner  you  have  alleged,  such  dis- 
position will  be  made  of  it  as  the  law  shall 
direct"  It  is  Incumbent  upon  the  petition- 
er, therefore,  to  describe  the  proceedings  of 
which  he  complains  with  sufficient  certainty 
and  detail  to  enable  the  court  upon  reading 
the  petition  to  determine  in  the  first  In- 
stance, so  far  as  it  may  upon  an  ex  parte 
application,  that  the  proceeding  is  errone- 
ous as  claimed;  and,  although  the  court  may 
in  the  first  instance  Issue  the  writ  without 
being  fully  advised,  yet,  If  on  hearing  the 
defendant's  motion  to  quash  the  writ  It  shall 
appear  that  the  same  was  Issued  unadvised- 
ly, it  is  the  duty  of  the  court  even  then  to 
dismiss  the  writ 

The  petition  In  this  case  does  not  state  any 
fact  or  sufficiently  describe  any  proceeding 
whereby  the  court  can  say,  prima  facie,  that 
the  plaintiff  has  been  Injured.  Indeed,  the 
petition  states  that  the  city  adopted  a  report 
of  pretended  viewers  of  a  proposed  street 
or  alley,  but  it  does  not  give  the  contents 
of  the  report  so  that  a  court  can  determine 
wherein  the  plaintiff  was  Injured.  For  all 
that  appears  on  the  face  of  the  petition,  the 
viewers  may  have  reported  in  favor  of  aban- 
doning the  attempt  to  lay  out  an  alley.  The 
petition  should  state  enough  In  describing 
the  proceedings  to  show  the  court  that  the 
city  had  done  something  prejudicial  to  the 
rights  of  the  plaintiff.    It  Is  not  sufficient 


to  say  that  the  city  attempted  to  take  steps 
to  lay  out  an  alley.  The  proceedings  of  the 
city  should  be  detailed  far  enough  to  enable 
the  court  to  draw  the  conclusion  that  It  had 
attempted  to  take  steps  to  lay  out  an  alley, 
If  such  an  attempt  is  inimical  to  plaintiffs 
rights.  In  brief,  the  petition  contains  noth- 
ing except  conclusions  of  law  and  alleges 
no  fact  whereby  the  court  can  say  that  the 
plaintiff's  rights  were  infringed.  The  sub- 
sequent proceedings  cannot  rise  higher  than 
Its  source,  which  is  the  petition  for  the  writ 
The  court  cannot  consider  any  errors  except 
those  disclosed  by  the  petition.  There  being 
nothing  in  the  petition  whereby  the  court 
can  determine  whether  the  assignments  of 
error  are  well  founded  or  not  the  petition  Is 
clearly  insufficient  to  authorize  Issuance  of 
the  writ  Fisher  v.  Union  County,  43  Or. 
223,  72  Pac.  797;  Holmes  v.  Cole,  51  Or. 
483,  94  Pac.  964;  Raper  v.  Dunn,  53  Or.  203, 
99  Pac.  889. 

The  circuit  court  committed  no  error  In 
finally  dismissing  the  writ 

Its  action  should  be  affirmed,  and  it  is  so 
ordered. 


MORBACK  v.  YOUNG  et  alt 

(Supreme  Court  of  Oregon.    Jan.  31,  1911.) 

3.  Estoppel  (}  110*)— Pleading — Equitable 
Estoppel— Necessity. 

In  an  action  for  services  rendered  to  a  part- 
nership at  the  instance  of  one  of  the  partners, 
in  which  the  complaint  alleged  the  existence  of 
the  partnership,  and  the  answer  was  merely  a 
general  denial,  plaintiff  had  no  opportunity  to 
plead  facta  ana  conduct  estopping  defendant 
from  denying  the  existence  of  the  partnership, 
and  hence  could  prove  such  facta  without  plead- 
ing them. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  §  300;  Dec.  Dig.  §  110.*] 

2.  Pabtnebship  (5  54*) — Actions — Sufficien- 
cy of  Evidence. 

In  an  action  against  the  members  of  an  al- 
leged firm  to  recover  for  services  rendered  at 
the  request  of  one  of  them,  in  which  partnership 
by  estoppel  was  sought  to  be  established,  evi- 
dence held  to  sustain  a  finding  that  plaintiff  in 
agreeing  to  render  the  services  and  in  perform- 
ing them,  relied  on  the  authority  as  a  copart- 
ner of  the  person  employing  her  to  act  for  the 
firm,  so  that  the  other  alleged  partner  was  es- 
topped from  denying  liability  as  upon  a  firm 
obligation. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  §  77 ;  Dec.  Dig.  §  54.*] 

Appeal  from  Circuit  Court  Washington 
County;  T.  A.  McBride,  Judge. 

Action  by  Maud  Morback  against  W.  F. 
Young  and  another,  doing  business  as  Young 
&  Morback.  From  a  judgment  for  plaintiff, 
defendant  named  appeals.  Affirmed. 

This  Is  an  action  by  Maud  Morback  against 
her  husband,  J.  H.  Morback,  and  W.  F. 
Young  to  recover  money.  The  complaint 
avers  in  effect  that  at  all  the  times  mention- 
ed therein  the  defendants  were  partners  in 
business  under  the  firm  name  of  Young  & 
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Morback ;  that  at  their  special  Instance  and 
request  plaintiff,  between  May  9,  1901,  and 
July  9,  1905,  performed  for  them  14  months' 
labor  as  a  cook,  for  which  service  they  prom- 
ised and  agreed  to  pay  her  Its  fair  worth; 
that  the  reasonable  value  thereof  Is  $40  a 
month,  or  $560,  no  part  of  which  has  been 
paid  except  $43.50,  leaving  due  and  owing 
$516.50,  for  which  Judgment  Is  demanded. 
Only  one  of  the  parties  thus  sued  appeared 
and  his  defense,  omitting  the  formal  parts, 
Is  as  follows:  "Now  comes  the  defendant  W. 
F.  Young,  and  for  answer  to  the  plaintiff's 
complaint  herein,  denies  each  and  every  al- 
legation thereof."  Based  on  such  Issues  the 
cause  was  tried  and  plaintiff  having  secured 
a  Judgment  for  $325,  Young  appeals. 

8.  B.  Huston,  for  appellant  John  Ditch- 
burn,  for  respondent 

MOORE,  J.  (after  stating  the  facts  as 
above).  The  bill  of  exceptions  shows  that  a 
written  contract  was  entered  Into  May  4, 
1904,  whereby  Young,  in  consideration  of  the 
future  payment  of  $1,200,  stipulated  to  sell 
to  Morback  an  undivided  half  Interest  in  a 
sawmill  and  certain  personal  property.  Mor- 
back was  to  manage  the  mill,  and  to  deliver 
all  the  lumber  that  he  could  manufacture  to 
Young,  who  was  to  sell  the  output  pay  all 
operating  expenses,  Including  $15  a  month  to 
Morback,  and  credit  the  remainder  of  the 
proceeds  on  account  of  the  purchase  price 
which,  when  fully  paid,  was  to  be  evidenced 
by  a  bill  of  sale  of  the  property.  Morback 
commenced  to  perform  the  terms  of  the  con- 
tract and  In  order  to  board  the  laborers  at 
•  .the  mill  he  agreed  to  pay  plaintiff,  for  the 
term  of  one  month,  the  sum  of  50  cents  a 
day  for  furnishing  the  food  and  cooking  the 
meals  for  each  employe.  Mrs.  Morback  per- 
formed the  service  for  the  time  specified  and 
earned  only  $39.75,  and  as  this  compensation 
was  unsatisfactory  she  notified  her  husband 
she  would  no  longer  continue  the  employ- 
ment whereupon  he  replied:  "If  you  will 
Just  stay  I  will  pay  you  good  wages,"  which 
offer  she  accepted,  thereafter  rendering  the 
service  stated  in  the  complaint. 

At  the  trial  there  were  received  in  evi- 
dence letter  heads  which  had  printed  there- 
on; 'Young  &  Morback,  Lumber  Co.,"  etc., 
below  which  was  written  what  purported  to 
be  a  bill  of  lumber  sold.  J.  O.  Smock,  who 
had  sold  on  credit  merchandise  to  be  used 
at  the  mill  and  charged  the  goods  to  the 
account  of  Young  &  Morback,  was  permit- 
ted, as  plaintiff's  witness,  over  objection  and 
exception,  to  answer  questions  as  follows: 
"Did  Mr.  Young  at  any  time  look  over  any 
of  the  books?  A.  He  has,  yes,  sir.  Q.  Did 
he  pay  any  of  the  bills  or  did  he  pay  part 
of  the  bills?  A.  He  has.  •  *  •  Q.  Did 
Mr.  Young  know  you  were  crediting  the  ac- 
count? A.  He  couldn't  help  to  know  wben 
he  paid  it  directly  on  account,  to  be  credit- 
ed."  J.  H.  Morback,  as  his  wife's  witness, 


was  asked:  "Did  Mr.  Young  use  those  bills 
or  see  them?  "  referring  to  the  bills  for  lum- 
ber made  out  on  the  letter  heads,  and  over 
objection  and  exception  he  was  permitted  to 
answer:  "He  has  had  them.  I  have  render- 
ed him  bills  Just  like  those  for  collection." 
In  charging  the  Jury  the  court,  having  de- 
clared that  the  contract  for  the  sale  of  the 
mill  did  not  establish  a  partnership  between 
Young  and  Morback,  as  was  determined  on 
the  former  appeal  herein  (Morback  v.  Young, 
51  Or.  128,  94  Pac.  35)  explained  and  illus- 
trated how  A  might  render  himself  liable  to 
B.  upon  a  contract  which  B.  might  make 
with  C.  by  A  representing  himself  as  C.'s 
partner,  or  by  knowingly  permitting  others 
to  hold  him  out  to  the  public  generally  as 
such  partner,  and  submitted  to  the  Jury  for 
their  determination  the  question  whether  or 
not  Young  knowingly  permitted  others  to 
hold  him  out  as  Morback's  partner,  and  if  so 
was  the  plaintiff  aware  thereof  and  did  she, 
In  making  the  contract  with  her  husband, 
believe  that  he  was  Young's  partner,  and, 
acting  on  that  conviction,  did  she  perform 
the  service  in  question,  to  which  instruction 
an  exception  was  reserved. 

It  is  maintained'  by  appellant's  counsel 
that  the  testimony  hereinbefore  quoted  and 
the  instruction  given  are  erroneous  in  that 
the  cause  of  action  set  forth  in  the  complaint 
Is  based  on  the  averment  of  an  express  part- 
nership existing  between  the  defendants, 
while  the  verdict  and  judgment  are  predicat- 
ed upon  facts,  constituting  an  estoppel  In 
pals,  which  were  not  pleaded.  Plaintiff's 
counsel,  admitting  the  necessity  of  setting 
out  in  a  pleading  the  facts  forming  such  an 
estoppel  if  an  opportunity  to  do  so  Is  afford- 
ed, maintain  that  their  client  believed  a  con- 
tract of  partnership  had  been  entered  into 
by  the  defendants,  but  at  the  trial  evidence 
of  a  holding  out  was  received  and  the  In- 
struction given  without  having  a  fitting  oc- 
casion to  plead  the  facts  constituting  the 
estoppel  by  conduct  and  such  being  the  case, 
no  error  was  committed  as  alleged. 

It  is  quite  probable  that  when  this  action 
was  commenced  plaintiff's  counsel  reason- 
ably supposed  that  the  partnership  relation 
of  the  defendants  could  be  established  by 
competent  evidence,  and  that  relying  on  such 
conjecture  the  complaint  was  framed  on  that 
theory.  It  will  be  remembered  that  the  an- 
swer contains  a  general  denial  of  the  aver- 
ments of  the  complaint.  A  reply  might 
have  stated  that  Young  ought  not  to  be  per- 
mitted to  deny  the  allegation  of  partnership 
for  that  he  bad  knowingly  permitted  others 
to  bold  him  out  as  sustaining  that  relation 
to  Morback,  etc.,  but  as  the  answer  did  not 
contain  any  averments  of  new  matter  no  re- 
ply was  filed. 

In  Davis'  Adm'r  v.  Thomas,  5  Leigh  (Va.) 
1,  the  maker  of  a  promissory  note,  having 
knowledge  that  the  holder  was  about  to 
transfer  it  for  a  valuable  consideration,  prom- 
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ised  to  pay  the  debt  to  the  proposed  purchas- 
er who  was  induced  thereby  to  accept  an  as- 
signment of  the  negotiable  instrument.  In 
an  action  on  the  note  the  maker,  as  a  de- 
fense, pleaded  the  general  Issue.  The  as- 
signee at  the  trial  offered  to  prove  that  be- 
fore the  transfer  he  paid  the  amount  of  the 
note,  relying  upon  the  maker's  promise  to  re- 
pay the  debt  to  him,  and  it  was  held  that 
the  evidence  was  admissible.  In  rendering 
that  decision  it  is  said:  "In  this  case,  how- 
ever, the  defendant  has  pleaded  nil  debet 
That  being  the  general  issue,  it  admitted  of 
no  reply,  nor  could  the  promise  have  been 
replied  as  an  estoppel,  since  the  plea  was 
proper  to  enable  the  defendant  to  defend 
himself  by  proof  of  payment  to  the  trans- 
feree himself  after  the  transfer.  Is  the 
plaintiff  then  to  be  deprived  of  the  benefit 
of  the  promise,  because  the  defendant  has 
pleaded  one  plea  instead  of  another?  Sure- 
ly not  Although  matter  of  estoppel  is  not 
taken  notice  of,  unless  relied  on  in  pleading, 
where  the  matter  to  be  concluded  appears  on 
the  record,  yet  where  that  matter  is  intro- 
duced in  evidence  upon  the  general  Issue,  it 
is  otherwise.  The  party  cannot  be  called  on 
to  rely  on  his  estoppel,  until  his  adversary 
has  attempted  to  use  the  improper  defense. 
Whenever  he  does  this,  it  may  be  arrested. 
Thus,  in  the  present  case,  after  evidence  of 
the  promise  to  pay,  it  was  competent  to  the 
plaintiff,  upon  proof  of  a  payment  to  the 
promisee,  to  move  the  court  to  instruct  the 
Jury  to  disregard  the  latter  evidence,  if  they 
believed  the  former  to  be  true;  for,  if  true, 
the  defendant  had  no  right  to  introduce  such 
evidence  in  support  of  his  plea." 

In  Hayes  v.  Va.  Mut  Protection  Ass'n,  76 
Va.  225,  231,  it  was  held  that  when  an  an- 
swer tendered  a  general  issue  only,  the  plain- 
tiff, without  replying,  might  introduce  evi- 
dence of  the  defendant's  admissions  or  con- 
duct Mr.  Justice  Anderson  saying:  "Matter 
of  estoppel  may  be  relied  on  in  evidence  by 
the  plaintiff  when  the  only  defense  is  the 
general  issue,  for  the  reason  that  the  estop- 
pel In  such  case  cannot  be  pleaded.  But 
when  the  matter  to  which  the  estoppel  ap- 
plies is  specially  pleaded,  then  the  estoppel 
must  be  specially  replied  or  It  cannot  avail." 

So,  too,  in  Carroll  County  v.  Collier,  22 
Grat  (Va.)  802,  309,  in  an  action  to  recover 
the  contract  price  of  building  a  Jail,  a  spe- 
cial plea  was  Interposed  that  the  building 
was  not  completed  in  time,  and  that  the  ma- 
terial employed  was  so  defective  and  the  la- 
bor performed  so  faulty  that  the  structure 
could  not  be  used  for  the  purposes  for  which 
it  was  designed.  Issue  on  this  plea  was 
joined,  and  at  the  trial  the  defendant  hav- 
ing produced  witnesses  to  substantiate  the 
defense,  the  plaintiff  objected  to  their  testi- 
mony, and  offered  in  evidence  an  order  of 
the  county  court  showing  the  appointment  of 
commissioners  to  examine  the  building,  their 
favorable  report  that  it  had  been  constructed 


according  to  contract  and  the  acceptance  of 
the  jail,  and  it  was  held  that  the  plaintiff, 
having  taken  Issue  upon  the  plea,  the  order 
of  the  county  court  could  not  operate  as  an 
estoppel  when  offered  in  evidence.  In  de- 
ciding that  case,  Mr.  Justice  Staples  says: 
"Had  the  defendant  pleaded  the  general  Is- 
sue only,  and  under  that  issue  offered  the 
evidence  In  question,  it  would  have  been 
competent  for  the  plaintiff  to  rely  upon  the 
estoppel  in  evidence  also.  And  this  upon  the 
well-settled  principle  that  where  there  is  no 
opportunity  of  pleading  an  estoppel,  it  is  to 
be  held  conclusive  when  offered  in  evidence. 
But  here  the  defendant  pleaded  the  matter 
of  defense  specially,  and  thus  afforded  the 
plaintiff  the  opportunity  of  replying  the 
estoppel.  Instead  of  pursuing  this  course, 
he  takes  issue  upon  the  plea,  and  thus  opens 
the  door  to  a  full  investigation  of  the  mat- 
ters contained  therein." 

We  think  the  better  rule  is  that  if,  before 
an  ultimate  pleading  is  filed  by  a  party,  he 
knows  that  evidence  must  be  offered  to  prove 
the  conduct  of  an  adverse  party  as  a  bar  to 
the  latter' a  assertion  of  a  fact  essential  to 
the  maintenance  of  a  suit  or  action  or  requis- 
ite to  a  defense,  the  opportunity  has  arisen 
to  plead  the  conduct  relied  upon  as  a  bar 
and  a  failure  to  set  forth  the  facts  consti- 
tuting the  estoppel  in  pais  will  prevent  the 
party  upon  whom  the  burden  is  cast  from  in- 
troducing evidence  to  substantiate  the  plea. 
Any  other  rule  would  necessitate  the  plead- 
ing of  an  equitable  estoppel  at  any  time  dur- 
ing the  trial  of  a  cause  when  a  resort  to 
evidence  of  the  acts  of  an  adverse  party  be- 
came essential  to  establish  the  theory  of 
the  party  Invoking  the  impediment  Oppor- 
tunity to  plead  cannot  mean  an  exercise  of 
a  court's  discretion  in  respect  to  allowing  an 
amendment  of  a  pleading,  for  if  such  were 
the  case  the  rule  would  be  to  plead  an  estop- 
pel in  pais  if  permission  to  do  so  could  be 
secured.  A  party  is  not  bound  to  plead  an 
equitable  estoppel  where  he  is  without  knowl- 
edge that  his  cause  of  suit  or  action  or  a 
successful  defense  must  ultimately  rest  upon 
evidence  of  conduct  constituting  the  plea. 
Donnelly  v.  San  Francisco  Bridge  Co.,  117 
Cal.  417,  421,  49  Pac.  559.  In  deciding  that 
case  Mr.  Justice  Henshaw,  referring  to  the 
facts  involved  and  applying  the  law  thereto, 
says :  "There  is  shown  in  this  case  an  exist- 
ing agency,  a  secret  termination  of  it  under 
circumstances  designed  to  transform  the 
agent  into  the  principal,  and  this,  without 
any  knowledge  or  means  of  knowledge  of 
the  changed  conditions  afforded  to  those  who 
had  taken  original  employment  under  the  de- 
fendant The  doctrine  of  ostensible  agency 
draws  its  support  from  the  equitable  prin- 
ciples of  estoppel  in  pais,  and  it  would  not 
be  easy  to  call  to  mind  a  clearer  instance  of 
ostensible  agency  than  that  here  presented 
by  the  evidence.  But  appellant  makes  reply 
that  if  the  agency  was  ostensible,  the  plain- 
tiff should  so  have  pleaded,  under  the  gen- 
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era]  rale  that  where  a  cause  of  action  rests 
upon  estoppel,  the  estoppel  must  be  pleaded. 
To  this,  however,  It  need  only  be  said  that 
a  party  is  not  bound  to  plead  an  estoppel 
where  he  is  without  knowledge  that  his  de- 
mand must  ultimately  rest  upon  it  Estoppel 
in  this  case  was  not  the  foundation  of  the 
plaintiff's  claim.  He  believed,  and  was  given 
cause  to  believe,  that  Stone  was  the  actual 
agent  By  the  evidence  of  the  defense  he 
was  driven  to  rest  upon  proof  of  an  osten- 
sible agency,  and  this  proof,  under  the  cir- 
cumstances, he  was  clearly  entitled  to  make 
without  a  direct  pleading  to  the  point" 

Where  a  party  has  no  opportunity  to  plead 
an  estoppel  in  pais  he  may  introduce  in  sup- 
port thereof  evidence  of  the  conduct  or  ad- 
missions of  the  adverse  party  upon  which  he 
is  compelled  to  rely  without  pleading  such 
facts.  Remlllard  v.  Prescott,  8  Or.  37 ;  Bruce 
v.  Phoenix  Ins.  Co.,  24  Or.  486,  84  Pac  16. 
The  answer  did  not  suggest  the  necessity  of 
relying  upon  a  statement  of  the  facts  con- 
stituting an  equitable  estoppel,  and  as  plain- 
tiff believed  the  existence  of  the  partnership 
relation  could  be  established  by  direct  evi- 
dence, we  do  not  think  the  opportunity  to 
plead  the  conduct  arose.  Such  being  the 
case,  no  error  was  committed  in  the  partic- 
ulars alleged. 

It  is  contended  by  appellant's  counsel  that 
plaintiff  did  not  testify  that  at  the  time  she 
commenced  the  performance  of  the  labor  she 
relied  upon  the  belief  that  Young  was  the 
partner  of  her  husband,  and  though  she  might 
thereafter  have  reached  the  conclusion  that 
such  relation  existed,  the  subsequent  con- 
viction was  ineffectual,  and  hence  an  error 
was  committed  in  failing  to  grant  a  judg- 
ment of  nonsuit  The  plaintiff,  as  a  witness, 
in  answer  to  the  query,  "Did  Mr.  Young  and 
Mr.  Morback  ever  tell  you  they  were  in  part- 
nership?' replied:  "They  were  talking  about 
it  as  partners.  Everybody  thought  they 
were.  I  think  they  thought  so  themselves. 
Everything  went  to  show  that  they  were 
partners.  The  postmaster— all  the  letters 
came  as  Young  &  Morback,  the  receipts  and 
everything." 

It  will  be  kept  in  mind  that  the  contract 
entered  into  by  the  defendants  provided  that 
from  a  sale  of  the  output  of  the  mill  by 
Young  he  was  to  pay  all  the  expenses  incur- 
red in  manufacturing  lumber,  and  from  this 
stipulation  it  may  fairly  be  implied  that 
cooking  meals  for  the  laborers  was  an  ex- 
pense pertaining  to  the  successful  operation 
of  the  mill.  This  clause  of  the  agreement 
when  read  in  connection  with  the  testimony 
last  above  quoted  is  sufficient  in  our  opinion, 
to  establish  an  inference  of  plaintiff's  belief 
in  respect  to  her  husband's  authority  as  a 
partner  of  Young  to  employ  her  and  of  her 
reliance  upon  such  credence  while  perform- 
ing the  service,  for  she  had  testified  that 
though  she  had  never  seen  the  contract  she 


had  talked  with  her  husband  about  it,  and 
knew  he  had  agreed  to  purchase  an  Inter- 
est in  the  mill.  We  think  no  error  was  com- 
mitted in  refusing  to  grant  the  nonsuit. 

Believing  that  plaintiff  is  entitled  to  the 
judgment  secured,  it  is  affirmed. 

McBRIDE,  J.,  took  no  part  in  the  trial  or 
in  the  decision  of  this  cause. 


LA  GRANDE  v.  PORTLAND  PUBLIC 

MARKET  &  COLD  STORAGE  CO.t 
(Supreme  Court  of  Oregon.   Jan.  24,  1911.) 

1.  Pleading  (§  111*)— Plea  in  Abatement- 
Determination  fob  Defendant  — Judg- 
ment. 

When  an  Issue  of  fact  or  law  is  joined  on 
a  plea  in  abatement  and  found  for  the  defend- 
ant, the  decree  or  judgment  must  be  one  dis- 
missing the  action. 

[Ed.  Note.— For  other  cases,  see  rieading, 
Cent.  Dig.  §  285;  Dec.  Dig.  f  111.*] 

2.  Abatement  and  Revival  (8  85*)— Plea  in 
Abatement — Join  deb  of  Pleas  in  Abate- 
ment and  Bar. 

A  plea  in  abatement  cannot  be  joined  with 
a  plea  in  bar. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  §5  150,  508-510;  Dec. 
Dig.  S  85;*  Pleading,  Cent  Dig.  §  186.] 

3.  Pleading  rt  111*)— Plea  in  Abatement- 
Effect  of  Also  Pleading  in  Bar. 

A  plea  in  abatement  must  be  disposed  of 
before  a  plea  in  bar  will  be  considered,  for  the 
latter  waives  a  plea  in  abatement 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  234,  234% ;  Dec  Dig.  |  111.*] 

4.  Pleading  (§  111*)— Plea  in  Abatement- 
Determination  fob  Plaintiff. 

Where  an  issue  joined  on  a  plea  in  abate- 
ment is  found  for  the  plaintiff,  the  judgment  is 
that  defendant  answer  over. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  235;  Dec.  Dig.  f  111.*] 

5.  Pleading  (|  245*)— Amendments— RionT 
to  Amend  After  Plea  in  Abatement. 

Where  an  issue  of  fact  was  joined  on  a 
plea  in  abatement  and  submitted  for  determina- 
tion, the  court  was  powerless  to  allow  an 
amendment  of  the  complaint  for  its  power  ex- 
ists only  before  submission,  and  therefore  an 
order  sustaining  a  plea  in  abatement  and  allow- 
ing such  an  amendment  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |  656;  Dec  Dig.  §  245.*] 

6.  Appeal  and  Error  (g  78*)— Decisions  Re- 
viewable— Finalty  of  Determination— 
Rulings  on  Matters  Affecting  Plead - 
iNoa 

A  judgment  of  the  trial  court  sustaining 
defendant's  plea  in  abatement  and  allowing 
plaintiff  to  amend  is  not  a  final  judgment  for 
neither  did  it  determine  the  action,  there  being 
no  judgment  of  dismissal,  nor  was  it  void,  the 
court  having  plenary  powers  to  allow  amend- 
ments: and  as  the  defendant  could  have  review 
after  judgment  on  the  merits,  which  would  in- 
clude this  error,  an  appeal  from  that  order 
will  not  lie,  for  it  is  both  splitting  appeals  and 
appealing  from  a  judgment  not  final,  as  re- 
quired by  Const  Or.  art  756. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec  Dig.  |  78.*] 
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Appeal  from  Circuit  Court,  Multnomah 
County;  O.  U.  Gantenbein,  Judge. 

Action  by  D.  La  Grande  against  the  Port- 
land Public  Market  &  Cold  Storage  Company. 
From  an  order  sustaining  defendant's  plea 
In  abatement  and  allowing  plaintiff  to  amend, 
defendant  appeals.  Appeal  dismissed. 

This  is  an  action  by  D.  La  Grande  against 
the  Portland  Public  Market  &  Cold  Storage 
Company,  a  private  corporation,  to  recover 
the  alleged  reasonable  value  of  work  and 
labor,  the  complaint  being  in  the  usual  form. 
A  plea  in  abatement  was  interposed  to  the 
complaint,  alleging  that  the  cause  of  action 
stated  did  not  accrue  to  plaintiff  alone,  but 
to  him  and  G.  Zanello  and  F.  Zanello,  doing 
business  under  the  firm  name  of  G.  Zanello  & 
Son,  who,  although  still  living,  are  not  Join- 
ed as  parties  plaintiff;  that  about  Novem- 
ber 23,  1908,  the  defendant,  as  party  of  the 
first  part,  and  G.  Zanello  and  F.  Zanello,  as 
a  firm,  and  plaintiff,  as  parties  of  the  second 
part,  entered  Into  a  written  contract  to  which 
the  firm  name  was  signed  by  J.  J.  Zanello, 
who  was  fully  empowered  so  to  do;  and  that 
this  agreement  is  the  only  one  defendant 
ever  made  with  plaintiff.  The  prayer  of  the 
plea  Is  that  the  action  be  dismissed.  A  re- 
ply having  put  in  Issue  the  averments  of  the 
plea,  the  cause  was  tried  without  the  inter- 
vention of  a  jury,  and  after  the  evidence  of- 
fered by  each  party  was  received,  defend- 
ant's counsel  moved  for  Judgment,  whereup- 
on the  court  stated  that  If  a  Joint  contract 
was  consummated  its  validity  depended  up- 
on the  power  of  J.  J.  Zanello  to  subscribe  the 
firm  name  to  the  writing,  which  authority 
was  substantiated  by  the  testimony,  thereby 
showing  a  nonjoinder  of  parties  plaintiff; 
and  directed  that  the  plea  in  abatement  be 
sustained,  entitling  defendant  to  its  costs 
and  disbursements.  Findings  of  fact  were 
made  by  the  court  as  announced,  and  based 
thereon  It  was  concluded  as  a  matter  of  law, 
inter  alia,  that  plaintiff  should  be  allowed  to 
file  an  amended  complaint,  to  which  deter- 
mination an  exception  was  taken  by  defend- 
ant's counsel,  wbo  requested  findings  of  fact 
and  of  law  which  were  denied.  Predicated 
upon  the  findings  and  conclusions  made,  it 
was  considered  and  ordered  that  the  plea  in 
abatement  be  sustained;  that  defendant  re- 
cover its  costs  and  disbursements;  and  that 
leave  to  file  an  amended  complaint  be  grant- 
ed, from  which  determination  defendant  ap- 
peals. 

R.  T.  Piatt,  for  appellant  A.  H.  Tanner, 
for  respondent 

MOORE,  J.  (after  stating  the  facts  as 
above).  Insisting  that  the  order  undertaken 
to  be  reviewed  Is  Interlocutory,  plaintiff's 
counsel  moves  to  dismiss  the  appeal.  It  is 
maintained  by  defendant's  counsel,  however, 
that  though  the  court's  direction  is  not  in 
form  ultimate,  it  Is  hi  substance  and  effect  a 
final  determination  of  the  cause  as  Institut- 
ed, necessitating  a  dismissal  of  the  action,  In 


failing  to  render  which  an  error  was  com- 
mitted that  is  re-examinable  by  this  court. 
Before  the  question  thus  suggested  is  deter- 
mined, it  is  deemed  proper  to  consider  the 
form  of  Judgment  that  should  be  rendered 
when  a  decision  in  favor  of  a  defendant  is 
given  on  a  plea  in  abatement  and  whether 
or  not  after  an  issue  of  fact  Joined  on  the 
plea  is  decided  in  defendant's  favor,  the 
averments  of  a  complaint  thus  challenged 
can  over  objection  and  exception  be  amend- 
ed. Contemplating  these  Inquiries  in  the  or- 
der stated,  the  rule  Is  well  settled  that  when 
an  issue  of  fact  or  law  is  Joined  on  a  plea 
in  abatement  and  found  for  the  defendant 
the  Judgment  or  decree  required  to  be  given 
is  that  the  action  or  suit  be  dismissed.  1 
Chitty,  Pi.  •466;  Gould,  PL  (Hamilton's  Ed.) 
286;  1  Tidd's  Pr.  (Am.  notes)  *642;  1  Enc 
PI.  &  Pr.  30;  31  Cyc  187;  Clark  v.  Latham, 
25  Ark.  16;  Larco  v.  Clements,  36  Cat  132; 
Cu8bman  v.  Savage,  20  111.  330. 

In  Justification  of  the  action  of  the  court 
in  permitting  the  complaint  to  be  amended, 
after  an  Issue  of  fact  Joined  on  the  plea  was 
determined  In  defendant's  favor,  plaintiff's 
counsel  contend  that  such  a  course  of  pro- 
cedure is  upheld  by  the  decisions  of  courts 
of  last  resort  in  other  states,  to  which  atten- 
tion is  called,  and  that  the  correct  rule  to  be 
extracted  from  the  opinions  in  such  cases  is 
stated  by  a  text-writer  as  follows:  "If  the 
matter  of  a  proposed  amendment  to  a  com- 
plaint Is  proper,  the  pendency  of  a  plea  in 
abatement  the  legal  effect  of  which  the 
amendment  may  obviate,  Is  rather  a  reason 
for  than  an  objection  to  its  allowance."  1 
Enc.  P.  &  Pr.  591.  The  language  thus  quoted 
Is  in  substance  an  excerpt  from  the  opinion 
In  the  case  of  Foster  v.  Napier,  73  Ala.  595, 
601,  where  pleas  in  abatement  having  chal- 
lenged the  sufficiency  of  a  complaint  the 
plaintiff,  over  objection  and  exception,  was 
permitted  to  amend  his  pleading  in  the  par- 
ticulars assailed.  After  the  alteration  was 
made,  the  defendant  again  filed  pleas  in 
abatement  to  which  demurrers  were  inter- 
posed and  overruled.  The  amendment  In 
that  case  was  evidently  made  without  any  is- 
sue either  of  law  or  fact  having  been  joined 
on  the  first  plea. 

In  Mohr  v.  Sherman,  25  Ark.  7,  it  was  held 
that  where  a  plaintiff  sued  in  his  individual 
capacity,  but  the  summons  required  an  an- 
swer to  him  "as  administrator,"  etc.,  the 
variance  Justified  the  Interposition  of  a  plea 
In  abatement  after  filing  which  the  declara- 
tion was  amended  by  leave  of  court  so  as  to 
make  it  correspond  to  the  process,  and  it  was 
held  that  the  discretion  thus  exercised  would 
not  be  reviewed.  In  that  case  it  was  said: 
"The  plea  in  abatement  (without  issue)  was 
then  submitted  to  the  court  and  overruled.*' 
It  will  be  observed  from  the  phrase  in  pa- 
renthesis that  the  plaintiff  conceded  the  aver- 
ments of  the  plea  and  thereupon  amended 
the  declaration. 

In  Powell  v.  Myers,  1  Barb.  (N.  Y.)  427,  a 
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plea  In  abatement  having  challenged  a  dec- 
laration because  of  the  nonjoinder  of  a  par- 
ty defendant,  the  plaintiff  amended  his  plead- 
ing by  correcting  the  mistake  pointed  out, 
and  It  was  ruled  that  the  alteration  was 
proper.  In  that  case  It  does  not  appear  that 
any  issue  was  joined  on  the  plea. 

In  Gilpin  t.  Ebert,  2  Colo.  23,  the  sum- 
mons claimed  damages  In  the  sum  of  $2,300, 
while  the  declaration  demanded  indemnity 
to  the  extent  of  $5,000.  The  variance  having 
been  pointed  out  by  a  plea  In  abatement,  the 
court  permitted  the  declaration  to  be  amend- 
ed so  as  to  harmonize  with  the  writ,  and  it 
was  determined  that  the  alteration  was  per- 
missible. In  that  case  it  does  not  appear 
that  any  Issue  was  joined  on  the  plea.  To 
the  same  effect  is  the  case  of  Morton's  Adm'r 
v.  Smith,  4  T.  B.  Mon.  (Ky.)  813. 

In  Heslep  v.  Peters,  4  Dl.  45,  a  plea  in 
abatement  on  the  ground  Of  misnomer  was 
interposed  to  a  petition.  A  demurrer  to  the 
plea  was  filed  but  withdrawn  by  leave  of 
court,  which  permitted  the  misnomer  to  be 
corrected.  This  course  was  held  proper.  In 
that  case  it  is  manifest  that  the  Issue  of  law 
joined  by  the  demurrer  to  the  plea  was  re- 
moved. 

In  Blood  v.  Harrington,  8  Pick.  (Mass.) 
552,  an  action  was  commenced  by  a  minor 
without  joining  any  person  who  prosecuted 
for  him.  A  plea  in  abatement  having  In- 
dicated plaintiff's  Infancy,  he  did  not  reply 
thereto,  but  was  permitted  to  amend  his 
pleading  by  inserting  a  statement,  after  his 
name,  that  he  sued  by  his  next  friend,  nam- 
ing him,  and  it  was  ruled  that  the  amend- 
ment was  proper.  It  will  be  seen  that  no  Is- 
sue on  the  plea  was  joined  in  that  case. 

In  Jacobs  v.  Cunningham,  32  Tex.  774,  an 
action  was  commenced  by  a  married  woman 
who  neither  joined  her  husband  in  the  com- 
plaint nor  offered  any  reason  therein  to  ex- 
cuse her  failure  so  to  do.  A  plea  In  abate- 
ment called  attention  to  the  defect,  where- 
upon the  court  permitted  her  pleading  to  be 
amended  so  as  to  allege  that  at  the  time  her 
suit  was  commenced  her  husband  was  non 
compos  mentis,  which  alteration  was  held 
proper.  In  deciding  that  case,  Mr.  Justice 
Lindsay  says:  "Upon  a  virtual  confession  of 
the  truth  of  the  plea,  the  plaintiff  asked 
leave  to  amend,  and  in  the  amendment  alleged 
the  insanity  of  the  husband."  It  is  certain 
in  that  case  that  no  issue  was  joined  on  the 
plea. 

It  will  be  seen  from  the  cases  here  com- 
mented upon  and  which  are  cited  to  support 
the  text  quoted  that  each  decision  appears 
to  be  based  on  a  practical  confession  of  the 
averments  of  the  respective  pleas  in  abate- 
ment, and,  no  issue  of  law  or  fact  having 
been  joined  as  to  the  various  pleas,  amend- 
ments of  the  primary  pleadings  were  allow- 
ed The  conclusions  reached  In  the  cases 
referred  to  do  not  controvert  or  even  modify 
the  rule  governing  the  form  of  judgment  that 
should  be  rendered  when  an  Issue  of  fact  or 


law  Is  joined  on  a  plea  in  abatement  and  de- 
termined in  favor  of  a  defendant. 

Further,  to  support  the  amendment  permit- 
ted in  the  case  at  bar,  plaintiff's  counsel  In- 
voke the  doctrine  announced  in  Saylor  v. 
Commonwealth  Banking  Co.,  38  Or.  204,  62 
Pac.  652,  where  it  was  held  that  a  trial  court 
might  in  Its  discretion  allow  a  further  an- 
swer to  be  filed  after  it  had  tried  a  plea 
which  was  denominated  a  plea  in  abatement 
and  so  treated  by  the  parties  and  the  court. 
In  that  case  the  special  defense  relied  upon 
to  defeat  the  maintenance  of  the  suit  was 
evidently  a  plea  in  bar,  but  as  it  had  been 
employed  as  a  plea  In  abatement  It  was  de- 
termined that  the  parties  were  bound  by  the 
construction  which  they  had  originally  plac- 
ed upon  it  The  conclusion  thus  reached  re- 
duced the  inquiry  to  a  consideration  of 
whether  or  not  another  answer  could  be  filed 
after  an  issue  of  fact  joined  on  a  plea  in 
abatement  had  been  decided  In  favor  of  a 
plaintiff. 

In  this  state  a  plea  In  abatement  cannot 
be  joined  with  a  plea  in  bar  and  must  be 
disposed  of  before  an  answer  to  the  merits 
can  be  considered  (Hopwood  v.  Patterson,  2 
Or.  49),  for  an  answer  to  the  merits  waives 
a  plea  in  abatement  (Itafferty  v.  Davis,  54 
Or.  77,  102  Pac.  305).  Where  an  issue  Join- 
ed on  a  plea  in  abatement  is  decided  in  favor 
of  a  plaintiff,  the  dilatory  plea  having  thus 
been  brushed  aside,  the  defendant  is  permit- 
ted to  answer  to  the  merits.  Saylor  v.  Com- 
monwealth Banking  Co.,  supra.  Any  other 
conclusion  would  be  a  deprivation  of  the 
right  to  Interpose  a  special  defense,  however 
deficient  the  averments  of  a  complaint  might 
be,  unless  the  defect  were  apparent  on  the 
face  of  the  pleading,  when  advantage  of  the 
imperfection  could  be  taken  by  demurrer.  L. 
O.  L.  §  68.  The  practice  adopted  in  the  case 
last  referred  to  is  upheld  by  a  text-writer, 
who,  referring  to  a  plea  in  abatement,  says: 
"If  a  plea  is  rejected  or  stricken  out,  final 
judgment  cannot  be  rendered.  Defendant 
has  the  right  to  answer  over."  81  Cyc.  187, 
n.  43. 

The  statute  regulating  procedure  provides 
that  a  pleading  may  be  amended  at  any  time 
before  a  cause  is  submitted,  so  as  to  correct 
any  mistake,  when  the  alteration  does  not 
substantially  change  the  cause  of  action,  by 
conforming  the  pleading  to  the  facts  proved. 
LO.Li  102.  If  at  the  trial  of  a  cause  the 
evidence  produced  discloses  a  material  vari- 
ance (Id.  |  97),  the  court  may  In  its  discre- 
tion at  any  time  before  the  cause  is  submit- 
ted on  the  merits  permit  an  amendment  of  a 
pleading  so  as  to  make  its  averments  con- 
form to  the  facts  established.  Id  §  102; 
Hammer  v.  Downing,  89  Or.  504,  64  Pac  651, 
65  Pac.  17,  990,  67  Pac  80.  As  the  power  to 
permit  amendments  is  limited  to  the  time 
when  a  cause  is  submitted  for  the  determi- 
nation of  an  issue  of  fact,  a  request  for  a 
change  in  the  averments  of  a  pleading  on 
the  ground  specified  must  be  made  before 
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the  cause  la  surrendered  to  the  court  or 
jury  for  an  ultimate  determination  of  such 
issue.  An  exception  to  this  rule  might  at 
first  seem  to  have  been  recognized,  but  no 
such  deviation  exists.  Thus  when  a  suit  or 
action  has  been  decided,  if  the  judgment  or 
decree  be  reversed  and  the  appellate  court 
does  not  make  a  final  disposition  of  the  case, 
the  determination  of  the  trial  court  is  treat- 
ed as  if  it  had  never'  existed,  so  that  the 
power  of  the  latter  tribunal  to  allow  amend- 
ments to  pleadings  after  a  remand  of  the 
cause  is  revived.  Branson  v.  Oregonian  Ry. 
Co.,  11  Or.  161,  2  Pac  86 ;  Lieuallen  v.  Mos- 
grove,  37  Or.  446,  61  Pac.  1022;  Nye  v.  Bill 
Nye  Milling  Co.,  46  Or.  302,  80  Pac.  94. 

The  authority  of  a  court  to  permit  amend- 
ments of  a  pleading  after  a  cause  has  been 
submitted  on  an  issue  of  law  Is  not  limited, 
for  when  the  sufficiency  of  the  averments  of 
a  complaint  have  been  contested  by  a  demur- 
rer which  is  sustained,  the  conclusion  reach- 
ed determines  the  matter,  unless  the  court  In 
Its  discretion  allows  the  plaintiff  to  alter  his 
pleading.  1*0.1*1  101;  Giant  Powder  Co. 
v.  Oregon  Western  Ry.  Co.,  54  Qr.  325,  101 
Pac.  209,  103  Pac.  501. 

The  reply  In  the  case  at  bar  denied  allega- 
tions of  fact  contained  in  the  plea  In  abate- 
ment, whereby  an  issue  of  fact  was  joined, 
the  determination  of  which  necessitated  the 
production  of  testimony,  from  a  considera- 
tion of  which  the  court  concluded  in  effect 
that  there  was  a  nonjoinder  of  parties  plain- 
tiff. As  the  Issue  of  fact  was  not  withdrawn, 
but  submitted  for  determination,  the  court, 
at  that  stage  of  the  case,  was  powerless  to 
permit  an  alteration  of  the  averments  of 
plaintiffs  primary  pleading.  The  authority 
of  the  court  having  been  thus  exercised  and 
exhausted,  a  judgment  dismissing  the  action 
was  Inevitable,  In  failing  to  grant  which  an 
error  was  committed. 

The  remaining  question  is  whether  or  not 
the  order  of  the  court  sustaining  the  plea  In 
abatement,  awarding  defendant  its  costs  and 
disbursements,  and  permitting  plaintiff  to 
amend  his  complaint  Is  final  and  therefore 
reviewable  on  appeal.  The  Supreme  Court 
has  power  only  to  revise  the  final  decisions 
of  the  circuit  courts.  Const  Or.  art  7,  §  6. 
An  ultimate  determination  of  a  trial  court  is 
defined  to  be  an  order  affecting  a  substantial 
right,  and  which  In  effect  determines  the  ac- 
tion or  suit  so  as  to  prevent  a  judgment  or 
decree.  L.  O.  L.  §  548.  It  is  quite  probable 
tbat  the  order  complained  of  herein  affected 
a  substantial  right  of  the  defendant  but  it 
did  not  In  effect  determine  the  action  so  as 
to  prevent  the  rendition  of  a  judgment  "It 
no  further  action  of  the  court"  says  a  noted 
author,  "Is  required  to  dispose  of  the  cause, 
it  is  final."  1  Van  Fleet,  Form.  Adjud.  §  28. 
No  judgment  dismissing  the  action  having 
been  rendered,  the  cause  was  not  disposed 


of  by  the  trial  court  when  this  appeal  was 
taken. 

The  order  made  in  the  case  at  bar  is  not 
like  tbe  direction  authoritatively  given  in 
Deering  v.  Qulvey,  26  Or.  556,  38  Pnc.  710. 
where  it  was  held  tbat  a  judgment  made  by 
a  court  at  a  time  wben  it  had  no  power  to 
do  so  was  void,  and  reviewable  on  appeal. 
Here  the  court  bad  jurisdiction  of  the  sub- 
ject-matter of  the  action  and  of  the  parties, 
and  though  its  order  was  erroneous  it  was 
not  void,  for  the  court  then  possessed  plen- 
ary power  to  make  It  In  Sears  v.  Dunbar, 
50  Or.  36,  39,  91  Pac.  145,  146,  Mr.  Justice 
Eakln,  discussing  this  subject  says:  "While 
the  court  has  jurisdiction  of  the  case,  the 
order  allowing  tbe  amendment  Is  one  within 
its  jurisdiction,  even  If  erroneous."  If  a 
judgment  dismissing  the  action  had  been  ren- 
dered, plaintiff  could  have  appealed  and 
brought  up  for  review  the  decision  sustain- 
ing the  plea  in  abatement  or  if  a  judgment 
had  been  given  against  defendant  on  the 
merits  It  could  have  appealed  and  the  Inter- 
mediate order  permitting  the  complaint  to  be 
amended  might  have  been  re-examined.  Van 
Voorhles  v.  Taylor,  24  Or.  247,  33  Pac.  380; 
Farmers'  Bank  v.  Key,  33  Or.  443,  54  Pac. 
206. 

As  tbe  precepts  of  law  will  not  tolerate 
the  splitting  of  causes,  in  order  to  main- 
tain separate  actions  on  any  divided  part 
so,  too,  tbe  rules  of  practice  do  not  sanc- 
tion the  taking  of  detached  appeals  when  In 
one  review,  after  the  ultimate  disposition  by 
the  trial  court  of  a  suit  or  action,  any  inter- 
mediate order,  Judgment  or  decree  affecting 
the  merits  may  be  re-examined,  and,  if  found 
to  be  erroneous,  corrected. 

Believing  the  judgment  In  question  Is  only 
interlocutory,  the  appeal  should  be  dismissed, 
and  it  is  so  ordered. 


CITY  OF  PORTLAND  v.  NOTTINGHAM 

&  CO.  et  al. 
(Supreme  Court  of  Oregon.  Jan.  31,  1911.) 

1.  Municipal  Corporations  (|  511*) — Corpo- 
rations—Public  Improvements— Amounts 
—Statute. 

Portland  city  charter  (approved  January 
23,  1903)  provides  in  section  401  for  an  appeal 
from  city  assessments  to  the  circuit  court  and 
that  the  jury  shall  view  the  property  assess- 
ed, and  its  verdict  shall  be  final  as  to  the  bene- 
fits to  be  assessed,  and  tbat  the  appeal  shall 
be  heard  and  determined  as  far  as  practicable 
in  the  same  manner  as  an  action  at  law.  Z/Wd 
that,  in  view  of  the  last  provision,  the  verdict 
cannot  be  held  to  be  free  from  the  control  of 
tbe  court,  and  hence  the  court  can  award  a 
new  trial  when  prescribed  by  the  procedure  of 
the  court,  as  when  the  jury  disregard  instruc- 
tions, and  return  a  verdict  contrary  to  law. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  5  511.*] 

2.  Appeal  and  Error  (§  1*)— Nature  or 
Remedy— Right  to  Appeal. 

An  appeal  is  not  a  matter  of  right  but  a 
statutory  privilege,  and  he  who  would  enjoy 
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the  privilege  mast  show  the  statute  conferring 
it  upon  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  1-4;  Dec  Dig.  §  !.• 

For  other  definitions,  see  Words  and  Phrases, 
toI.  1,  pp.  442-447;  voL  8,  pp.  7577,  7578.] 

4J.  Municipal  Cobpobationb  (i  508*)— Right 
to  Appeal — Statute — Construction. 

Portland  city  charter  (approved  January  23, 
1903)  by  section  401  provided  for  appeals  to 
the  circuit  court  from  city  assessments,  and 
that  the  verdict  of  the  jury  there  should  be 
final  At  that  time  there  was  no  appeal  from 
-orders  granting  new  trials,  but  Laws  1907,  p. 
311  (L.  O.  L.  f  548)  gave  the  right.  Const, 
art.  11,  |  2,  adopted  in  1906,  provides  that 
corporations  may  be  formed  only  under  gen- 
eral laws,  that  the  Legislature  may  not  amend 
or  repeal  any  charter,  and  that  the  voters  of 
every  municipality  shall  have  the  power  to 
-enact  or  repeal  their  charters.  Const,  art  4,  $ 
1  (a),  gives  the  initiative  and  referendum  to 
the  voters  of  everv.  municipality  as  to  all  local, 
special,  and  municipal  legislation.  Held  that, 
as  the  Legislature  under  the  above  constitu- 
tional provisions  could  neither  amend  nor  re- 
peal municipal  charters,  Laws  1907  giving  an 
appeal  from  an  order  granting  a  new  trial  did 
not  affect  the  Portland  city  charter,  so  that 
-no  appeal  would  lie  from  an  order  setting  aside 
the  verdict  of  the  jury  on  an  appeal  from  an 
assessment  under  section  401. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  8  508.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  E.  C.  Bronaugh,  Judge. 

Proceeding  by  the  City  of  Portland  to  re- 
assess the  property  of  Nottingham  &  Co.  and 
another.  On  appeal  by  the  defendants  to 
the  circuit  court,  the  jury  returned  a  verdict 
for  plaintiff.  From  an  order  setting  aside 
the  verdict  and  granting  a  new  trial,  the 
city  appeals.  Appeal  dismissed. 

The  council  of  the  city  of  Portland  caused 
a  portion  of  East  Washington  street  in  that 
city  to  be  improved,  and  thereafter  passed 
an  ordinance  making  a  reassessment  upon 
the  property  benefited  thereby,  including 
property  of  the  defendants.  The  reassess- 
ment was  made  under  section  400  of  the 
charter  of  the  city  of  Portland.  Under  sec- 
tion 401  of  the  charter  the  defendants  ap- 
pealed to  the  circuit  court  of  the  state  of 
Oregon  for  Multnomah  county  from  the  re- 
assessment made  by  the  council.  After  a 
trial  in  the  circuit  court,  the  jury  returned 
a  verdict  finding  that  the  property  of  the 
defendants  was  benefited  in  the  full  amount 
of  the  reassessment,  thus  sustaining  the  ac- 
tion of  the  council  and  the  contention  of  the 
city.  Upon  this  verdict  a  judgment  was  ren- 
dered in  accordance  therewith,  but  the  court 
afterwards  made  an  order  setting  aside  the 
verdict  and  judgment  on  the  ground  that  it 
was  against  the  law,  and  that  the  jury  had 
disregarded  the  instructions  of  the  court 
From  that  order  of  the  circuit  court  granting 
a  new  trial,  the  city  baa  prosecuted  this  ap- 
peal, which  the  defendants  have  moved  to 
dismiss. 


Frank  S.  Grant  and  H.  M.  Tomlinson,  for 
appellant  Ralph  R.  Dunlway,  for  respond- 
ents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  appeal  from  the  action  of  the 
council  to  the  circuit  court  of  Multnomah 
county  was  had  by  virtue  of  section  401  of 
an  act  of  the  Legislative  Assembly  entitled 
"An  act  to  Incorporate  the  city  of  Portland, 
Multnomah  county,  state  of  Oregon,  and  to 
provide  a  charter  therefor,  and  to  repeal 
acts  and  parts  of  acts  in  conflict  therewith," 
approved  January  23,  1903,  which,  so  far  as 
applicable  to  this  proceeding,  reads  as  fol- 
lows: "Any  person  who  has  filed  objections 
to  such  new  assessment  or  reassessment 
which  have  not  been  satisfied  by  the  amend- 
ments made  by  the  council  may  appeal  to 
the  circuit  court  of  the  state  of  Oregon  for 
the  county  of  Multnomah  from  the  assess- 
ment against  any  property  owned  by  him. 
or  in  which  he  has  an  interest  •  *  * 
Any  number  of  persons  may  Join  in  such  ap- 
peal, and  the  only  question  to  be  determin- 
ed therein  shall  be  the  amount  of  special 
benefits,  equitably  to  be  assessed  against 
the  property  of  each  person  joining  in  said 
appeal.  The  Jury  shall  view  the  property  as- 
sessed, and  its  verdict  shall  be  a  final  and 
conclusive  determination  of  the  question. 
•  *  *  The  city  shall  be  considered  the 
plaintiff,  and  such  appeal  shall  be  conducted 
and  be  heard  and  determined  as  far  as  prac- 
ticable in  the  same  manner  as  an  action  at 
law." 

When  considered  alone,  section  401  of  the 
charter  of  the  municipality  affords  no  appeal 
from  the  decision  of  the  circuit  court  for 
that  section  says  "the  jury  shall  view  the 
property  assessed,  and  its  verdict  shall  be  a 
final  and  conclusive  determination  of  the 
question" ;  but  it  also  says  that  the  "appeal 
shall  be  conducted  and  be  heard  and  deter- 
mined as  far  as  practicable  in  the  same  man- 
ner as  an  action  at  law."  By  the  provisions 
of  this  section  the  circuit  court  of  Multno- 
mah county  with  its  procedure  is  utilized  as 
a  part  of  the  municipal  government  of  the 
city  of  Portland.  The  jury  trial  of  the  is- 
sues on  such  an  appeal  means  a  jury  trial  in 
its  generally  accepted  signification.  It  means 
more  than  the*  offhand  decision  of  any  12 
men,  however  accomplished.  The  Judge  of 
that  court  in  such  proceeding  is  more  than 
a  mere  moderator.  The  Jury  trial  has,  in 
such  cases,  all  the  incidents  of  the  jury  trial 
of  any  other  issue.  It  must  be  under  the 
superintendence  of  the  court  The  rules  of 
law  applicable  to  the  case  must  be  declared 
by  the  court,  and  the  action  of  the  jury 
must  be  in  obedience  to  those  rules.  It  is 
in  this  sense  and  meaning  that  the  right  of 
trial  by  jury  must  be  preserved  and  the  re- 
quirement that  the  "appeal  shall  be  conduct- 
ed and  be  heard  and  determined  as  far  as 
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practicable  In  the  same  manner  as  an  ac- 
tion at  law"  most  be  observed.  This  in- 
cludes the  power  of  the  court  to  enforce  Its 
authority  in  declaring  the  rules  of  law  and 
requiring  the  jury  to  observe  them,  and  it  is 
only  when  a  verdict  hajj  been  rendered  ac- 
cording to  such  rules  that  it  can  be  said  to 
be  a  final  and  conclusive  determination  of 
the  question.  Hence  the  circuit  court  of 
Multnomah  county  had  authority  to  set 
aside  the  verdict  of  the  jury  for  any  of  the 
reasons  prescribed  for  the  procedure  of  that 
court 

An  appeal  is  not  a  matter  of  primary  right 
It  is  a  privilege,  and  he  who  would  enjoy 
that  privilege  must  show  some  statute  con- 
ferring it  upon  him.  Portland  v.  Gaston,  38 
Or.  533,  63  Pac.  1051;  Sears  v.  Dunbar,  50 
Or.  86,  91  Pac.  145;  Union  Nat  Bank  v. 
Barth,  179  111.  83,  53  N.  E.  615.  Prior  to 
the  enactment  of  chapter  162  of  the  Laws  of 
1907,  p.  311,  there  was  no  appeal  from  an 
order  granting  a  new  trial  of  an  action  at 
law.  Kearney  v.  Snodgrass,  12  Or.  311,  7 
Pac.  309;  Beekman  v.  Hamlin,  23  Or.  313, 
31  Pac.  707.  The  portion  of  that  chapter 
relied  upon  by  the  appellant  here  is  embod- 
ied in  section  547,  L.  O.  L.,  reading  thus:  "A 
judgment  or  decree  may  be  reviewed  as  pre- 
scribed in  this  chapter,  and  not  otherwise. 
An  order  affecting  a  substantial  right  and 
which  in  effect  determines  the  action  or  suit 
so  as  to  prevent  a  judgment  or  decree  there- 
in, or  a  final  order  affecting  a  substantial 
right  and  made  in  a  proceeding  after  judg- 
ment or  decree,  or  an  order  setting  aside  a 
judgment  and  granting  a  new  trial,  for  the 
purpose  of  being  reviewed,  shall  be  deemed 
a  judgment  or  decree." 

Does  this  enactment  of  the  Legislative  As- 
sembly of  1907  apply  to  the  proceedings  un- 
der the  charter  of  the  city  of  Portland  un- 
der consideration  here,  so  as  to  allow  an  ap- 
peal from  an  order  of  the  circuit  court  grant- 
ing a  new  trial  In  that  court?  Section  2  of 
article  11  of  our  state  Constitution  provides 
that  "corporations  may  be  formed  under 
general  laws,  but  shall  not  be  created  by  the 
Legislative  Assembly  by  special  laws.  The 
Legislative  Assembly  shall  not  enact  amend, 
or  repeal  any  charter  or  act  of  incorporation 
for  any  municipality,  city,  or  town.  The  le- 
gal voters  from  every  city  and  town  are  here- 
by granted  power  to  enact  and  amend  their 
municipal  charter,  subject  to  the  Constitu- 
tion and  criminal  laws  of  the  state  of  Ore- 
gon." This  provision  of  the  Constitution 
was  adopted  by  the  people  at  the  June  elec- 
tion of  1906,  and  went  into  effect  upon  the 
proclamation  of  the  Governor  June  25th  of 
that  year.  Its  effect  is  to  take  from  the 
Legislative  Assembly  the  right  to  amend 
the  charter  of  the  city  of  Portland,  although 
enacted  by  the  Legislative  Assembly  itself 
in  January,  1903.  Further,  section  1(a)  of 
article  4  of  the  Constitution  provides  that 


"the  initiative  and  referendum  powers  re- 
served to  the  people  by  this  Constitution  are 
hereby  further  reserved  to  the  legal  voters 
of  every  municipality  and  district  as  to  all 
local,  special,  and  municipal  legislation,  of 
every  character,  in  or  for  their  respective 
municipalities  and  districts."  These  consti- 
tutional provisions  confer  ample  and  ex- 
clusive power  upon  the  people  of  every  mu- 
nicipal corporation  to  regulate  their  own  af- 
fairs respecting  municipal  legislation  and 
procedure.  The  Legislative  Assembly  cannot 
pass  laws  to  repeal  or  amend  municipal  char- 
ters, even  by  Implication,  respecting  such 
matters.  On  those  subjects  the  charter  of 
the  city  of  Portland  Is  complete  within  itself, 
and  is  subject  only  to  the  Constitution  and 
the  criminal  laws  of  the  state.  That  char- 
ter does  not  provide  for  the  appeal  of  any 
cause  like  the  one  under  consideration  be- 
yond the  circuit  court  of  Multnomah  county, 
and  hence  the  appeal  should  be  dismissed. 

In  reaching  this  conclusion  we  are  not  un- 
mindful of  the  doctrine  In  Straw  v.  Harris, 
54  Or.  424,  103  Pac.  777  which  holds,  in  ef- 
fect that  the  state  may  not  surrender  its 
sovereignty  to  municipalities  to  the  extent 
that  it  must  be  deemed  to  have  perpetually 
lost  control  of  them ;  but  no  question  of  state 
supremacy  over  its  subordinate  municipali- 
ties is  here  Involved.  The  matters  In  dis- 
pute relate  purely  to  the  city's  internal  af- 
fairs over  which  it  has  supreme  control  by 
virtue  of  the  constitutional  amendments 
above  quoted. 

The  appeal  is  dismissed. 


JACKSON  v.  STEARNS. 
(Supreme  Court  of  Oregon.   Feb.  7,  1911.) 

1.  Fbauos,  Statute  of  (5  115*)— Agreement 
to  Convet  Land. 

Plaintiff,  an  attorney,  prepared  duplicate 
copies  of  a  contract,  wherein  he  agreed  that,  if 
be  secured  a  decree  quieting  title  to  land,  the 
defendant  should  deed  him  one-half  of  the  land. 
Plaintiff  signed  both  copies  and  mailed  them 
to  defendant  and  commenced  the  action  to 
quiet  title.  Defendant  wrote  plaintiff  that  if 
be  would  pay  the  cost  of  taking  testimony  he' 
would  sign  the  contract,  to  which  plaintiff  as- 
sented. Defendant  did  not  sign  the  contract, 
but  sold  the  property.  Held,  that  the  writing 
did  not  satisfy  the  statute  of  frauds  (L.  O.  L. 
|§  804,  808)  providing  that  agreements  for  the 
sale  of  real  estate  or  any  interest  therein  must 
be  in  writing  and  subscribed  by  the  vendor. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  |  245;  Dec.  Dig.  |  115.*] 

2.  Pleading  (§  8*)— Conclusions. 

Where  a  cause  of  action  was  founded  on 
breach  of  contract,  it  is  a  conclusion  of  law  to 
allege  that  the  sum  claimed  is  a  reasonable 
compensation  for  services  performed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  Si  12-28% ;  Dec.  Dig.  §  8.*] 

3.  Fbauds,  Statute  of  (8  138*)— Contracts 
to  Convey  Land— Quantum  Meruit. 

Where,  under  a  contract,  void  by  the  stat- 
ute of  frauds,  services  have  been  performed  in 
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consideration  of  a  conveyance  of  land,  and  the 
execution  of  a  deed  to  the  premises  is  refused, 
the  agreement  can  be  abandoned  by  the  party 
rendering  the  services,  and  he  may  recover  on 
a  quantum  meruit. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  H  330,  331;  Dec  Dig.  f 
138.  3 

4.  Frauds,  Statute  of  (|  138*)— Contract  to 
Convex  Land— Quantum  Mebuit. 

In  an  action  founded  on  breach  of  contract 
for  failure  to  convey  land,  which  contract  is 
void  by  the  statute  of  frauds,  the  question  of 
reasonable  compensation  for  services  in  legal 
proceedings  concerning  the  land,  cannot  be  con* 
sidered. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  §8  330,  331;  Dec.  Dig.  8 
138.*J 

Appeal  from  Circuit  Court,  Josephine 
County;  H.  K.  Hanna,  Judge. 

Action  by  C.  S.  Jackson  against  A  W. 
Stearns.  From  a  judgment  for  the  defend- 
ant, plaintiff  appeals.  Affirmed. 

This  Is  an  action  by  C.  S.  Jackson  against 
A  W.  Stearns  to  recover  damages  resulting 
from  the  breach  of  an  agreement  The  facts 
are  that  plaintiff,  an  attorney,  prepared  du- 
plicate copies  of  a  contract  wherein  it  was 
stipulated  that  if  he  could  secure  a  decree 
quieting  the  defendant's  title  to  320  acres  of 
land,  describing  the  premises,  and  would  ad- 
vance the  court  expenses,  if  so  required,  the 
defendant,  in  consideration  thereof,  would 
execute  to  him  a  good  and  sufficient  deed  to 
one-half  of  the  real  property  so  obtained. 
The  plaintiff  subscribed  his  name  to  the 
writings  and  sent  them  by  mall  to  the  de- 
fendant, and  thereupon  began  in  the  proper 
court  a  suit  in  which  Stearns  was  plaintiff 
and  the  parties  asserting  title  to  such  lands 
were  defendants,  alleging  in  the  complaint 
that  the  deed  executed  to  them  by  Stearns 
was  Intended  as  security  for  the  payment  of 
a  debt  and  praying  that  the  mortgage  he  can- 
celed. Issue  having  been  joined,  plaintiff 
wrote  defendant  that  the  cause  had  been  re- 
ferred in  order  to  take  the  testimony.  Upon 
the  receipt  of  such  information,  the  follow- 
ing letter  was  written:  "Canyon vllle,  Ore, 
Oct  26,  '04.  C.  S.  Jackson.  Dear  Sir: — I  re- 
ceived your  letter  and  agreement,  and  you  did 
not  state  whether  your  would  stand  good  for 
Ira  B.  Riddle  taking  the  evidence.  If  you  will 
pay  him  I  will  sign  the  agreement  and  send 
It  down.  Please  let  me  know  as  soon  as  pos- 
sible. Yours  respectfully,  A.  W.  Stearns." 
In  reply  Jackson  wrote,  inter  alia,  as  follows : 
"Yes;  I  will  advance  Mr.  Riddle  his  costs, 
and  please  insert  it  in  the  contract  and  re- 
turn my  copy  to  me."  Stearns  did  not  sign 
either  copy  of  the  contract,  but  upon  the  re- 
ceipt of  $300  from  the  adverse  parties,  he, 
without  plain  tiff's  consent  dismissed  the  suit 
Thereafter  this  action  was  commenced,  the 
complaint  stating  in  substance  the  facts  as 
hereinbefore  detailed,  and  averring  that  by 
reason  of  dismissing  such  suit  plaintiff  had 
been  damaged  in  the  sum  of  $4,500;  that  he 


had  performed  all  the  conditions  of  the  con- 
tract required  of  him  and  would  have  re- 
covered the  lands,  but  was  prevented  from 
doing  so  by  the  wrongful  acts  of  the  defend- 
ant; that  plaintiff  was  at  all  times  ready, 
able,  and-  willing  to  prosecute  such  suit  to 
final  termination  aud  to  recover  the  lands, 
the  reasonable  worth  of  all  of  which  Is  $9,- 
000,  and  the  value  of  the  part  agreed  to  be 
conveyed  to  plaintiff  for  his  services  Is  $4,- 
600;  and  "that  by  reason  of  defendant's 
wrongful  acts  he  has  unjustly  enriched  him- 
self and  the  plaintiff  has  suffered  great  dam- 
age and  loss  In  the  sum  aforesaid,  which 
plaintiff  alleges  to  be  reasonable  compensa- 
tion for  said  services."  Judgment  is  demand- 
ed for  the  sum  of  $4,500. 

The  answer  admits  that  plaintiff  is  an  at- 
torney ;  that  defendant  retained  him  to  per- 
form the  services  specified ;  and  that  pursu- 
ant to  such  employment  plaintiff  instituted  in 
the  proper  court  the  suit  referred  to,  which 
defendant  caused  to  be  dismissed.  All  the 
other  averments  of  the  complaint  are  denied, 
and  for  a  further  defense  it  is  alleged  that 
plaintiff  and  defendant  entered  into  nego- 
tiations with  a  view  of  making  a  contract 
whereby  plaintiff  was  to  receive  a  deed  for 
the  east  half  of  the  particular  160  acres  de- 
scribed in  the  complaint;  and  that  no  writing 
or  memorandum  was  ever  signed  by  defend- 
ant or  by  any  person  on  his  behalf,  respect- 
ing such  negotiations,  in  consequence  of 
which  the  verbal  understanding  referred  to 
in  the  complaint  as  a  contract  is  void.  A  re- 
ply having  put  in  issue  the  allegations*  of 
new  matter  in  the  answer  the  cause  was 
tried,  but  the  jury,  failing  to  agree,  were  dis- 
charged. The  parties  hereto  thereupon  stip- 
ulated that  the  testimony  taken  at  that  trial, 
supplemented  by  the  depositions  of  certain 
witnesses,  should  be  submitted  to  the  court, 
which,  considering  the  evidence,  found  the 
facts  in  effect  as  stated  hereinbefore  and  as 
a  conclusion  of  law  based  thereon  found,  in- 
ter alia,  as  follows :  "The  contract  sued  upon 
is  for  the  conveyance  of  real  property,  and 
in  order  to  be  valid  it  must  be  shown  to  have 
been  in  writing  and  signed  by  the  defendant 
The  evidence  falling  to  show  that  defendant 
signed  the  alleged  contract  the  plaintiff  can- 
not recover  in  his  action" — and  from  a  judg- 
ment rendered  In  accordance  therewith  the 
plaintiff  appeals. 

O.  S.  Jackson,  for  appellant.  A  N.  Or- 
cutt,  for  respondent 

MOORE,  J.  (after  stating  the  facts  as 
above).  The  question  to  be  considered  is 
whether  or  not  the  conclusion  of  law  quoted 
is  deducible  from  the  facts  as  found.  As  a 
matter  preliminary  to  a  determination  of  the 
Inquiry  attention  will  be  called  to  certain 
clauses  of  our  statute:  "No  estate  or  inter- 
est in  real  property,  other  than  a  lease  for  a 
term  not  exceeding  one  year,  nor  any  trust 
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or  power  concerning  snch  property,  can  be 
created,  transferred,  or  declared  otherwise 
than  by  operation  of  law,  or  by  a  conveyance 
or  other  Instrument  in  writing,  subscribed  by 
the  party  creating,  transferring,  or  declaring 
the  same,  or  by  bis  lawful  agent,  under  writ- 
ten authority,  and  executed  with  such  formal- 
ities as  are  required  by  law."  L.  O.  L.  5  804. 
"In  the  following  cases  the  agreement  is  void 
unless  the  same  or  some  note  or  memoran- 
dum thereof,  expressing  the  consideration,  be 
in  writing  and  subscribed  by  the  party  to  be 
charged,  or  by  his  lawfully  authorized  agent ; 
■evidence,  therefore,  of  the  agreement  shall 
not  be  received  other  than  the  writing,  or  sec- 
ondary evidence  of  its  contents,  in  the  cases 
prescribed  by  law :  *  *  •  6.  An  agreement 
*  •  •  for  the  sale  of  real  property,  or  of 
any  interest  therein."   Id.  §  80S. 

It  will  be  remembered  that  Jackson  signed 
duplicate  copies  of  the  .contract  which  he 
mailed  to  Stearns,  but  the  defendant  never 
subscribed  his  name  to  the  writing,  and  no 
memorandum  was  executed  by  him  unless  It 
can  be  said  that  his  letter  of.  October  20, 
1904,  when  read  In  connection  with  other  cor- 
respondence Is  sufficient  to  answer  the  re- 
quirements of  the  statute  of  frauds.  In  the 
communication  referred  to  Stearns  promised 
to  sign  the  agreement  if  Jackson  would  pay 
the  referee's  fees.  The  plaintiff's  answer  pre- 
supposes an  Insertion  in  the  contract  of  his 
consent  to  advance  such  fees,  a  provision 
which.  In  substance,  was  originally  included 
therein.  It  will  thus  be  seen  that  both  par- 
ties Intended,  some  affirmative  acts  should  be 
performed  by  Stearns  before  the  contracts 
would  become  effective. 

Separate  writings  exchanged  by  parties  and 
relating  to  the  same  subject-matter  cannot 
■constitute  a  contract  between  them  unless  it 
was  then  their  intention  that  an  agreement 
should  be  consummated  by  their  correspond- 
ence. Bishop,  Cont  (2d  Enl.  Ed.)  f  163.  The 
writings  stipulated  that  Jackson  should  re- 
ceive from  Stearns  a  deed  conveying  one-half 
of  all  the  lands  for  which  a  decree  quieting 
the  title  could  be  secured.  The  complaint 
avers  that  the  land  thus  agreed  to  be  granted 
to  plaintiff  for  his  services  is  a  particular  160 
acres,  which  Is  a  variance,  while  the  answer 
alleges  that  the  part  promised  by  defendant 
was  only  the  east  half  of  such  quarter  sec- 
tion. As  the  contract  did  not  specify  the  par- 
ticular land  which  plaintiff  was  to  receive 
and  as  an  issue  was  joined  In  respect  to  the 
tract  which  he  asserts  was  to  have  been  con- 
veyed to  him,  and  that  which  the  defendant 
claims  was  promised,  oral  evidence  was  nec- 
essary to  substantiate  the  truth  of  the  mat- 
ter, and  in  such  cases  the  writings  cannot  be 
read  together  so  as  to  constitute  a  contract 
between  them.  12  Enc  Ev.  16 ;  2  Page,  Cont 
S  688;  Longfellow  v.  Huffman,  112  Pac.  8. 
We  conclude,  therefore,  that  no  written  con,- 
tract  was  effectuated  by  the  parties. 

It  Is  maintained  by  plalntlfT  that  the  serv- 
ices which  he  agreed  to  perform  were  to  have 


been  compensated  by  a  conveyance  of  land, 
and  such  being  the  case  the  value  of  the 
premises  Is  the  measure  of  the  damages  which 
he  sustained  in  consequence  of  the  defend- 
ant's conduct.  Some  of  the  cases  relied  upon 
to  support  the  legal  principle  asserted  will 
be  examined.  In  Jack  v.  McKee,  9  Pa.  235, 
the  declaration  alleged  that  a  parol  agree- 
ment was  entered  Into  whereby  defendant's 
testator,  In  consideration  that  plaintiff  would 
continue  to  live  at  and  take  care  of  his  house 
until  he  died,  he  would  give  her  a  certain 
piece  of  land ;  that  pursuant  thereto  she  per- 
formed the  service,  but  the  testator  did  not 
keep  his  part  of  the  agreement,  and  devised 
the  premises  to  others.  In  a  suit  to  recover 
the  value  of  the  services  on  a  breach  of  the 
contract  It  was  held  that  the  agreement, 
though  not  evidenced  by  a  writing,  was  not 
within  the  statute  of  frauds,  and  that  the 
damages  sustained  were  the  value  of  the 
land  and  not  a  quantum  meruit  for  the  serv- 
ices rendered.  The  Legislative  Assembly  of 
Pennsylvania  never  adopted  section  4  of  the 
statute  of  29  Car.  II,  c.  8,  which  provides 
that  "no  action  shall  be  brought  •  *  *  up- 
on any  contract  or  sale  of  lands,  tenements  or 
hereditaments  or  any  interest  in  or  concern- 
ing them  •  *  •  unless  •  •  •  some 
memorandum  or  note  thereof  shall  be  In  writ- 
ing and  signed  by  the  party  to  be  charged 
therewith  or  some  person  thereunto  by  him 
lawfully  authorized"  (Brown,  Stat  Frauds 
[5th  Ed.]  p.  648),  or  enacted  any  other 
clause  in  lieu  thereof.  Bell  v.  Andrews,  4 
Dall.  152, 1  L.  Ed.  779;  McDowell  v.  Oyer,  21 
Pa.  417,  425.  In  Hertzog  v.  Hertzog's  Adoi'r, 
34  Pa.  418,  419,  Mr.  Justice  Woodward,  refer- 
ring to  the  failure  to  accept  such  provision, 
remarks :  "The  omission  from  our  statute  of 
frauds  and  perjuries,  of  the  fourth  section  of 
the  British  statute,  after  which  ours  was 
modeled,  left  us  free  to  sue  on  parol  con- 
tracts, for  the  sale  of  lands."  In  that  case 
the  doctrine  announced  in  Jack  v.  McKee, 
supra,  was  expressly  overruled  and  It  was 
held  that  in  an  action  for  the  breach  of  an 
oral  contract  to  convey  land,  in  consideration 
of  money  paid  or  services  rendered,  the  dam- 
ages were  to  be  measured  by  the  amount  of 
money  expended  or  the  worth  of  the  labor 
performed,  and  not  by  the  value  of  the  land. 
In  Hertzog  v.  Hertzog's  Adm'r,  84  Pa.  418, 
435,  a  dissenting  opinion  rendered  In  the 
case  of  Malaun's  Adm'r  v.  Amnion,  1  Grant's 
Cas.  (Pa.)  123,  145,  is  incorporated,  wherein 
Mr.  Justice  Woodward,  alluding  to  errors 
which  might  be  committed  by  a  court  of  last 
resort  and  relied  upon  as  a  controlling  prece- 
dent observes:  "For  myself,  I  take  occasion 
to  say,  that  when,  through  accident  press  of 
business,  or  misconception,  a  decision  is  pro- 
nounced which  subverts  a  fundamental  rule 
of  property,  and  by  consequence  renders 
every  man's  estate  insecure — which,  under 
color  of  compensating  personal  services, 
strips  families  of  their  patrimonial  acres — 
which,  in  short  subjects  land  titles  to  the 
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changes  and  chances  of  parol  evidence — the 
maxim  of  stare  decisis  bids  us  to  go  back  to 
the  old,  straight,  safe  paths,  and  not  to  blun- 
der again  and  again,  because  we  have  blun- 
dered once." 

In  Lipscomb  v.  Adams,  183  Mo.  530,  01  S. 
W.  1046,  112  Am.  St  Rep.  600,  It  appeared 
that  a  written  contract  had  been  executed, 
acknowledged,  and  recorded  as  required  by 
law  concerning  agreements  affecting  real 
property,  whereby  plaintiffs,  who  were  at- 
torneys, stipulated  to  prosecute  all  suits  nec- 
essary to  recover  for  their  client  certain 
lands,  in  consideration  of  which  service,  If 
successful,  she  was  to  execute  to  them  deeds 
for  one-half  of  the  real  property  secured  by 
decree,  or  If  a  compromise  were  effected  they 
were  to  receive  a  moiety  either  of  the  mon- 
ey or  premises  obtained  In  settlement.  Pur- 
suant to  the  agreement,  plaintiffs  began  for 
their  client  proper  suits,  pending  which  she, 
in  consideration  of  $600,  compromised  the 
controversy,  executed  to  the  parties  who  as- 
serted titles  to  the  lands  deeds  of  all  her  inter- 
est therein  except  as  to  13  acres,  and  there- 
upon dismissed  the  suit  without  the  consent 
of  her  attorneys.  They  thereafter  brought 
suits  against  the  persons  to  whom  she  had 
executed  deeds  to  recover  one-half  of  the 
land  that  was  claimed  under  the  contract 
with  their  client,  which  suits  were  compro- 
mised by  the  attorneys,  who  paid  to  one  of 
the  parties  a  sum  of  money  for  a  quitclaim 
deed  of  his  Interest,  and  executed  to  another 
party  a  deed  to  a  portion  of  the  land  in  con- 
sideration of  a  conveyance  to  them  of  the  re- 
mainder. The  attorneys  thereafter  Institut- 
ed a  suit  against  Adams  who,  by  mesne  con- 
veyances, held  the  legal  title  to  the  13  acres, 
which  were  not  included  in  the  compromise, 
to  recover  a  moiety  of  the  land,  and  it  was 
held  that  they  were  entitled  thereto.  It  was 
further  determined  that  a  contract  whereby 
attorneys,  if  successful  in  litigation  for  the 
recovery  of  land,  were  to  receive  one-half 
thereof,  the  moiety  being  worth  $1,500  or  $2,- 
000,  was  not  so  unreasonable  as  to  be  unen- 
forceable in  equity,  though  the  amount  of 
labor  actually  performed  by  the  attorneys 
was  small  because  of  a  compromise  of  the 
suit  by  the  client  without  their  consent  In 
that  case  the  contract  having  been  duly  ex- 
ecuted and  recorded,  the  parties  who  pur- 
chased any  of  the  real  property  described  In 
agreement  took  the  title  to  the  premises  with 
notice  of  the  attorneys'  claim  to  an  interest 
in  Hie  land,  and  as  the  memorandum  was  in 
writing,  expressing  the  consideration  and  sub- 
scribed by  the  party  to  be  charged,  the  con- 
tract was  not  within  the  statute  of  frauds. 

In  Weil  v.  Fineran,  78  Ark.  87,  93  S.  W. 
568,  which  was  an  action  by  an  attorney 
against  his  client  the  complaint  averred  in 
the  first  count  the  plaintiff's  employment  to 
perform  services  for  the  defendant  and  that 
she  refused  to  permit  him  to  do  so,  whereby 
he  was  damaged;  and  also  alleged  in  an- 
other count  that  defendant  was  indebted  to 
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him  for  services  rendered  and  money  spent 
at  her  request  of  the  reasonable  value  of  a 
stated  sum,  and  it  was  held  that  plaintiff 
was  not  entitled  to  recover  on  quantum  mer- 
uit as  he  had  not  elected  to  treat  the  con- 
tract as  rescinded.  In  that  case  it  appears 
from  an  instruction  that  the  defendant  had 
agreed  to  pay  $100  for  plaintiff's  services, 
and  also  promised  to  reimburse  him  for  all 
sums  of  money  expended  on  her  account  and 
further  to  give  him  20  per  cent  of  her  inter- 
est in  a  certain  estate  in  case  he  could  es- 
tablish her  right  thereto  and  recover  the 
same  for  her,  and  also  by  a  power  of  attor- 
ney she  appointed  him  her  agent  to  procure 
such  interest  It  is  impossible  to  state  from 
an  examination  of  the  facts  disclosed  wheth- 
er or  not  the  estate  to  which  the  client's 
claim  was  to  have  been  established  consisted 
of  personal  or  real  property,  but  if  it  be  con- 
ceded that  it  comprised  only  the  latter  class, 
the  power  of  attorney,  which  must  have  been 
in  writing  and  duly  subscribed,  undoubtedly 
afforded  a  memorandum  sufficient  to  take  the 
case  out  of  the  statute  of  frauds.  Though 
the  judgment  was  reversed  in  consequence  of 
an  erroneous  instruction  having  been  given, 
it  was  intimated  that  while  the  plaintiff  was 
suing  for  a  breach  of  the  contract  and  ask- 
ing for  the  resulting  damages,  the  action  was 
maintainable. 

In  Wright  v.  Kas.  City,  etc.,  R.  Co.,  141 
Mo.  App.  518,  126  43.  W.  617,  which  was  a 
suit  to  enforce  an  attorney's  Hen  for  a  fee 
based  on  a  written  agreement  entered  into 
by  the  attorney  and  his  client  whereby  the 
latter  was  to  pay  the  lawyer  60  per  cent  of 
any  sum  that  might  be  secured  in  conse- 
quence of  personal  injuries  which  he  had  sus- 
tained, the  contract  stipulated  that  the  client 
should  not  compromise  or  settle  the  claim 
without  the  written  consent  of  the  attorney. 
The  defendant  having  notice  of  the  Hen,  de- 
murred to  the  complaint  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action  because  the  clause  not  to 
compromise  the  claim  for  damages  rendered 
the  contract  unenforceable.  The  demurrer 
was  sustained  and  the  action  dismissed,  but 
upon  appeal  the  judgment  was  reversed,  the 
court  holding  that  the  contract  was  not  void 
as  contrary  to  public  policy,  and  that  the  va- 
lidity of  the  provision  could  only  be  called 
in  question  in  case  the  attorney  undertook  to 
enforce  it  against  his  client  In  that  case 
the  agreement  did  not  relate  to  real  proper- 
ty, and,  as  the  contract  was  in  writing  and 
signed  by  the  client  the  statute  of  frauds 
was  not  involved. 

In  Davis  v.  Webber,  66  Ark.  190,  49  S.  W. 
822,  45  L.  R.  A.  196,  74  Am.  St  Rep.  81,  89, 
which  was  a  suit  to  recover  a  stated  sum  for 
services  performed  by  an  attorney  for  his 
client  iu  securing  a  judgment  and  to  declare 
and  enforce  a  lien  upon  certain  property,  it 
was  held  that  though  the  written  contract 
subscribed  by  the  parties,  was  void  because 
of  a  stipulation  that  the  client  should  not 
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settle  or  compromise  the  controversy  without 
the  attorney's  consent,  compensation  might 
be  granted  the  attorney  for  his  services  un- 
der the  rule  of  quantum  meruit,  and  the  con- 
tract might  be  examined  to  ascertain  what 
value  the  parties  themselves  considered  the 
services  reasonably  worth.  In  that  case  the 
agreement,  being  In  writing,  was  not  within 
the  statute  of  frauds.  It  is  fair  to  assume 
that  the  suit  was  for  the  recovery  of  the  rea- 
sonable value  of  the  services  performed  by 
the  attorney,  for  Mr.  Justice  Wood,  in  refer- 
ring thereto,  says:  "Now,  Webber,  under  the 
quantum  meruit,  should  receive  pay  only  for 
the  services  actually  rendered." 

In  Ham  v.  Goodrich,  87  N.  H.  185,  an 
agreement  to  convey  land  In  consideration  of 
services  to  be  rendered  was  held  to  be  within 
the  statute  of  frauds,  yet,  upon  a  quantum 
meruit  to  recover  the  reasonable  worth  of 
the  services  performed  it  was  ruled  that  the 
value  of  the  land  was  not  the  fixed  measure 
of  the  damages,  though  such  value  was  com- 
petent evidence  to  be  considered  In  determin- 
ing the  question  of  damages.  In  that  case 
one  of  the  counts  in  the  declaration  in  as- 
sumpsit was  as  follows:  "That  on  the  first 
day  of  January,  1824,  the  deceased,  in  con- 
sideration that  the  plaintiff  agreed  to  live, 
with  his  family,  with  the  deceased,  take  care 
of  him  and  serve  him  till  his  death,  promised 
to  pay  him  so  much  money,"  etc. ;  and  alleg- 
ed that  he  deserved  to  have  $5,000.  It  will 
thus  be  seen  that  a  quantum  meruit  was  re- 
lied upon  as  a  basis  for  the  recovery. 

Attention  has  been  called  to  the  case  of 
Ingersoll  v.  Coram,  211  U.  8.  835,  29  Sup. 
Ct  92,  53  L.  Ed.  208,  which  in  efl*ect  overrules 
the  decision  in  Harris  v.  Root,  28  Mont  159, 
72  Pac  429,  as  sustaining  plaintiff's  theory. 
In  the  principal  case  referred  to  the  contract 
stipulating  for  the  payment  of  a  fee  in  case 
of  a  successful  termination  of  the  controver- 
sy did  not  provide  that  a  performance  of  the 
service  by  the  attorney  should  have  been 
compensated  by  a  conveyance  of  real  prop- 
erty, and  hence  the  agreement  was  not  viola- 
tive of  the  statute  of  frauds. 

An  examination  of  the  averments  of  the 
complaint  in  the  case  at  bar  will  show  that 
the  cause  of  action  undertaken  to  be  stated 
Is  founded  on  the  contract  to  recover  the 
damages  resulting  from  a  breach  of  the 
agreement  It  will  be  remembered,  however, 
that  the  pleading  referred  to  states  that 
$4,500,  the  damage  sustained,  Is  the  reason- 
able compensation  for  the  services  perform- 
ed. While  this  clause  Is  expressed  in  the 
form  of  an  averment  of  fact  it  would  seem 
to  be  nothing  more  than  a  conclusion  of  law 
that  was  not  predicated  on  any  allegation  of 
the  complaint 

The  rule  seems  to  be  well  settled  that 
where  under  a  contract  void  by  the  statute 
of  frauds,  services  have  been  performed  in 
consideration  of  a  conveyance  of  land  and 


the  execution  of  a  deed  to  the  premises  is 
refused,  the  agreement  can  be  abandoned  by 
the  party  rendering  the  service  who  may 
recover  the  value  of  the  labor  on  a  quantum 
meruit  8  Sutherland,  Dam.  (3d  Ed.)  p. 
2054;  Brown,  Stat  Frauds  (5th  Ed.)  125; 
Mills  v.  Joiner,  20  Fla.  479;  Clark  v.  David- 
son, 58  Wis.  817,  10  N.  W.  884;  Tucker  v. 
Grover,  60  Wis.  240,  19  N.  W.  62. 

The  plaintiff,  having  failed  to  pursue  this 
remedy,  instituted  an  action  for  damages 
which  presupposes  the  enforcement  of  the 
contract  and,  such  being  the  case,  the  con- 
clusion of  law  complained  of  is  dedudble 
from  the  facts  as  found,  and  no  error  was 
committed  as  alleged.  It  follows  that  the 
Judgment  is  affirmed. 


BICKEL  v.  WESSINGER  et  al.  t 
(Supreme  Court  of  Oregon.  Jan.  81,  1911.) 

1.  Pleading  (I  398*)— Issues,  Pboof,  and 
Variance. 

.  Where  the  variance  between  the  complaint 
and  the  evidence  was  not  substantial  and  did 
not  mislead  defendant  to  his  prejudice,  and  re- 
lated only  to  minor  matters,  alleged  in  the 
complaint  by  way  of  inducement  which  were 
not  strictly  proved,  the  variance  was  imma- 
terial. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  5  1338;  Dec.  Dig.  8  3»8.*J 

2.  Mortgages  (§  497*)  —  Foreclosure  —  Ef- 
fect. 

A  decree  foreclosing  a  first  mortgage  ren- 
dered in  a  suit  against  the  mortgagor  and 
against  the  second  mortgagee,  who  made  no  an- 
swer, extinguishes  the  second  mortgage  lien. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  14G9-1473 ;  Dec.  Dig.  |  497.*] 

3.  Mortgages  (§  591*)  —  Foreclosure  —  Re- 
demption. 

Notwithstanding  a  sale  under  a  decree  fore- 
closing a  first  mortgage  rendered  in  a  suit 
against  the  mortgagor  and  against  the  second 
mortgagee  who  defaulted,  the  mortgagor  has  an 
equity  of  redemption  at  all  times  prior  to 
the  execution  of  the  sheriffs  deed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  f|  1693-1708;  Dec  Dig.  {  591.*] 

4.  Mortgages  (|  599*)  —  Foreclosure  —  Re- 
demption. 

A  decree  foreclosing  a  first  mortgage  was 
rendered  in  a  suit  against  the  mortgagor  and 
against  the  second  mortgagee  who  defaulted. 
The  second  mortgagee  purchased  the  premises 
at  the  sale  for  the  amount  of  the  decree.  Be- 
fore the  confirmation  of  the  sale,  the  second 
mortgagee  agreed  to  give  the  mortgagor  three 
years  to  redeem  or  whenever  he  paid  back  the 
money  the  second  mortgagee  would  return  the 
property.  Held  to  prove  an  implied  promise  of 
the  mortgagor  to  refund  the  money  in  consid- 
eration of  the  extension  of  time  in  which  to 
redeem. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  |  599.*] 

6.  Contracts  (8  71*)  —  Consideration— For- 
bearance. 

A  forbearance  to  redeem  the  property  sold 
under  a  mortgage  foreclosure  decree  is  a  suffi- 
cient consideration  to  support  a  promise  to  ex- 
tend the  time  within  which  to  redeem. 

[Ed.  Note.— For  other  cases,  see  Contracts 
Dec.  Dig.  |  71.*] 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ScAm.  Dig.  Key  No.  Series  *  Rep'r  Indexes 

t  Rehearing  denied  February  21,  191L 


Digitized  by  Google 


Or.) 


BICKEL  V.  WESSINGER 


35 


6.  Frauds  ,  Statute  of  (|  47*)— Contracts— 
Pebfobmanoe  Within  a  Yeab. 

Under  L.  O.  L.  |  808,  making  void  an 
agreement  that,  by  its  terms,  is  not  to  be  per- 
formed within,  a  year  from  the  making  thereof, 
only  a  parol  agreement  which  shows  by  its 
terms  or  within  the  contemplation  of  the  par- 
ties that  it  cannot  be  performed  within  a  year 
is  void. 

[Ed.  Note—For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.,  |  78;  Dec.  Dig.  §  47.*] 

7.  Frauds,  Statute  or  (f  49*)— Contracts— 
Performance  Within  a  Yeab. 

A  parol  agreement  by  a  purchaser  at  a 
mortgage  foreclosure  sale  to  give  the  mortgagor 
three  years  in  which  to  redeem  or  to  return  the 
property  whenever  he  pays  back  the  money  paid 
for  the  purchase  is  not  within  L.  O.  L.  |  80S, 
making  void  an  agreement  that,  by  its  terms,  is 
not  to  be  performed  within  a  year,  because  the 
mortgagor  may  redeem  at  any  time  prior  to  the 
three  yean. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  |  74;  Dec.  Dig.  |  49.*] 

8.  Mortgages  (§  87*)— Deeds  Absolute  in 
Form— Evidence. 

It  may  be  shown  by  parol  that  a  deed 
absolute  in  form  is  a  mortgage,  whether  the 
deed  is  between  the  parties  to  the  suit  or  is 
procured  to  be  made  to  the  grantee  therein  by 
a  third  person. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  97-107;  Dec  Dig.  §  87.*] 

9.  Mortgages  (|  586*)  —  Foreclosure  —  De- 
vesting of  Title. 

The  process  of  devesting  a  mortgagor  of 
his  title  in  the  property  is  incomplete  until 
the  execution  and  delivery  of  the  sheriffs  deed 
on  mortgage  foreclosure  sale. 

[Ed.  Note— For  other  cases,  see  Mortgages, 
Dec  Dig.  |  686.*] 

10.  Mortgages  (|  599*)  —  Foreclosure  — 
Agreements. 

Prior  to  the  execution  and  delivery  of  the 
sheriffs  deed  on  a  mortgage  foreclosure  sale, 
the  purchaser  at  the  sale  may  agree  with  the 
mortgagor  to  hold  the  property  for  him  and  to 
extend  the  time  in  which  to  redeem. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1738-1741 ;  Dec  Dig.  |  599.*] 

11.  Mortgages  (g  88*)— Deed  Absolute  in 
Fobm — Evidence. 

To  show  that  a  deed  absolute  in  form  was 
intended  as  a  mortgage,  the  evidence  must  be 
clear. 

[Ed.  Note.— For  other  cases, 
Cent  Dig.  H  108-111;  Dec  Dig.  |  88.*] 

12.  Mortgages  (|  82*)— Deeds  Absolute  in 
Form  as  Mortgages. 

The  test  whether  an  agreement  is  an  agree- 
ment to  reconvey  property  on  the  payment  of 
a  specified  sum,  or  a  mortgage,  is:  Was  the 
preceding  debt  extinguished,  or  was  it  con- 
tinued? If  it  was  extinguished,  the  arrange- 
ment is  at  beat  only  a  contract  for  the  resale 
of  the  property,  while,  If  the  debt  was  con- 
tinned,  the  agreement  is  a  mortgage. 

[Ed.  Note— For  other  cases,  see  Mortgages, 
Cent  Dig.  ||  60-66,  84-94 ;  Dec.  Dig.  |  32.*] 

13.  Mortgages  (f  32*)— Deeds  Absolute  in 
Form  as  Mortgages. 

In  case  of  doubt  between  a  contract  for 
the  resale  of  property  and  a  mortgage,  the  lat- 
ter will  be  upheld. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |§  60-66,  84-94;  Dec.  Dig.  $  32.*] 

14.  Mortgages  (|  38*)  —  Evidence  —  Suffi- 
ciency. 

Evidence  held  to  show  that  an  arrangement 
between  a  purchaser  at  a  mortgage  foreclosure 


sale  and  the  mortgagor  was  a  mortgage  and 
not  a  contract  to  reconvey  the  property. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  §  38.*] 

15.  Mortgages  (5  614*)  —  Foreclosure  —  Re- 
demption—Laches. 

A  mortgagor  who  obtains  a  promise  from 
the  purchaser  at  the  foreclosure  sale  to  return 
the  property  on  the  mortgagor  paying  back  the 
money  paid  with  interest  within  three  years 
may  rely  on  the  agreement  of  the  purchaser, 
and,  until  the  purchaser  either  denies  or  re- 
pudiates the  agreement  the  mortgagor  is  not 
guilty  of  laches  and  is  not  affected  by  limita- 
tions so  as  to  bar  a  suit  to  redeem  the  prop- 
erty on  the  ground  that  the  agreement  is  an 
equitable  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  g§  1822-1824;  Dec.  Dig.  §  614.*] 

Appeal  from  Circuit  Court,  Multnomah 
County ;  E.  C.  Bronaugh,  Judge. 

Suit  by  Frederick  Blckel  against  Paul  Wee- 
singer  and  others.  From  a  decree  of  dis- 
missal, plaintiff  appeals.  Reversed  and  re- 
manded. 

In  January,  1895,  the  plaintiff,  Frederick 
Blckel,  gave  a  mortgage  to  the  United  States 
Mortgage  ft  Trust  Company  for  $50,000  on 
block  82  in  the  city  of  Portland,  the  property 
in  dispute,  and  afterwards  on  July  26,  1898, 
he  gave  a  second  mortgage  on  the  same  prop- 
erty to  Henry  Welnhard  for  $10,000,  evi- 
denced by  his  promissory  note  of  that  date. 
Also  on  July  26,  1898,  he  gave  another  note 
and  second  mortgage  to  Welnhard  for  $10,- 
000  on  the  north  half  of  block  9  in  Couch's 
addition  to  the  city  of  Portland.  In  May, 
1900,  the  United  States  Mortgage  &  Trust 
Company  brought  suit  to  foreclose  its  $50,- 
000  mortgage  on  the  property  in  dispute, 
making  Welnhard  a  party  defendant  as  a 
subsequent  mortgagee.  Welnhard  made  no 
answer  to  that  foreclosure  suit,  and  a  decree 
was  rendered  therein  against  Blckel  fore- 
closing the  mortgage  which  he  had  given  to 
the  trust  company  and  against  Welnhard 
barring  and  foreclosing  him  from  all  interest 
In  the  property  by  virtue  of  his  subsequent 
mortgage.  The  property  was  sold  on  execu- 
tion under  that  decree.  June  80,  1900.  Prior 
to  that  sale  and  for  long  afterwards  the 
plaintiff  was  in  financial  distress.  Even  be- 
fore the  foreclosure  suit  the  plaintiff  Im- 
portuned Welnhard  either  to  buy  the  $50,000 
mortgage  or  loan  him  the  money  to  pay  it, 
but  Welnhard  refused  and  put  him  off.  Un- 
der these  circumstances,  Welnhard  attend- 
ed the  execution  sale  and  bought  the  prop- 
erty for  the  sum  of  $55,106.50,  being  the 
amount  of  the  decree  for  the  plaintiff  in  that 
suit  On  July  12,  1900,  before  the  confirma- 
tion of  that  sale,  according  to  the  testi- 
mony of  the  plaintiff,  he  visited  Welnhard 
at  his  office  and  said  to  him :  "I  heard  you 
have  bought  the  property."  Welnhard  an- 
swered: "Yes,  but  I  did  not  buy  it  for  my- 
self. I  have  got  more  property  now  than  I 
care  for.  I  bought  it"  Blckel  then  said: 
"Now,  the  law  allows  me  one  year  to  redeem 
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It  What  do  you  say?"  To  which  Welnhard 
replied:  "I  will  give  you  three  years,  or 
whenever  you  pay  me  back  the  money  I  will 
return  the  property — with  5  per  cent,  inter- 
est" The  testimony  shows  that  the  plaintiff 
and  Welnhard  had  been  acquainted  on  very 
friendly  terms  for  many  years  and  had  loan- 
ed money  to  each  other  back  and  forth  at 
different  times  in  the  past  The  plaintiff 
claims  now  as  his  ground  of  suit  here  that 
he  relied  on  Wetnbard's  promise,  made  no 
effort  to  redeem  after  the  sale,  and  allowed 
the  foreclosure  proceeding  to  go  to  the  exe- 
cution of  the  sheriff's  deed,  and  contends  that 
the  deed  is  an  equitable  mortgage,  from 
which  he  brings  this  suit  to  redeem  the  prop- 
erty in  dispute.  The  circuit  court  dismissed 
the  suit,  and  plaintiff  appeals. 

H.  B.  Nicholas,  Newton  McCoy,  and  Dolph, 
Mallory,  Simon  &  Gearin,  for  appellant 
Williams,  Wood  A  Linthicum,  for  respond- 
ents. 

BURNETT,  J.  (after  stating  the  facta  as 
above).  There  are  other  circumstances  in 
evidence,  but  the  corner  stone  of  plaintiff's 
case  Is  the  conversation  of  July  12th  al- 
ready quoted.  At  the  outset  it  Is  due  to  the 
memory  of  Henry  Welnhard  to  say  that  the 
record  does  not  disclose  that  he  ever  did  an 
act  or  uttered  a  word  inconsistent  with  the 
statement  thus  attributed  to  him  by  plaintiff. 
Further,  so  far  as  the  record  reveals,  there  is 
no  showing  whatever,  as  against  any  of  the 
parties,  of  that  cunning  craftiness  and  de- 
celt  which  makes  fraud  so  detestable  to  hon- 
est men.  The  attitude  of  all  these  litigants 
seems  to  be  that  of  those  who,  not  having 
the  same  viewpoint  on  account  either  of  in- 
terest or  prejudice  or  want  of  knowledge 
of  the  facts,  have  misapprehended  the  conse- 
quences which  In  equity  follow  from  sub- 
stantially admitted  facta. 

It  is  impracticable  to  make  extended  quo- 
tations from  the  voluminous  testimony  in 
this  case.  It  will  be  sufficient  to  advert  to 
a  few  of  the  more  salient  points.  On  July 
12,  1900,  the  plaintiff  paid  the  Interest  to 
July  10th  of  that  year  on  both  the  $10,000 
notes  already  mentioned.  The  note  for  the 
loan  and  second  mortgage  on  block  82  was 
retained  by  Welnhard,  and  so  far  as  the 
evidence  shows  was  never  surrendered  to  the 
plaintiff.  Indeed,  on  a  subsequent  occasion 
when  the  plaintiff  settled  the  mortgage  on 
the  property  In  block  0,  the  surrender  of  the 
$10,000  note  secured  by  the  second  mortgage 
on  block  82  was  discussed  In  a  spirit  of  ad- 
justment of  the  dealings  between  the  parties ; 
but  falling  to  agree  upon  such  adjustment 
the  defendants  here  retained  the  note  se- 
cured formerly  by  the  mortgage  on  block  82, 
standing  upon  what  they  conceived  to  be 
their  legal  rights,  and  surrendered  only  the 
$10,000  note  secured  by  the  mortgage  on  the 
property  In  Couch's  addition.  At  the  time  of 
paying  the  interest  to  July  10,  1900,  the 
plaintiff  surrendered  the  possession  of  the 


property  in  question,  giving  up  the  keys  and 
furnishing  a  list  of  tenants  and  rentals. 
Welnhard  died  September  20,  1904,  and  until 
his  death  he  collected  the  rent  kept  up  the 
taxes,  repairs,  and  running  expenses  of  the 
property  in  question,  and  the  same  has  been 
continued  by  his  successors  in  interest 

The  witness  L.  L.  Schuman  testifies  to  a 
conversation  with  Welnhard  soon  after  the 
sheriff's  sale,  in  which  Welnhard  stated  that 
he  had  bought  the  property,  did  not  care 
anything  about  buying  the  property  of  his 
friend,  and  that  he  would  prefer  not  to  have 
It  at  all.  He  said  that  he  would  sooner  not 
have  the  property ;  but  as  it  was,  he  had  to 
take  it  and  that  whenever  Mr.  Bickel  would 
be  In  a  position  to  pay  him  back,  why  he 
could  have  the  property  back. 

The  witness  Paul  Wessinger,  son-in-law  of 
Mr.  Welnhard,  testifies  to  a  conversation  oc- 
curring between  him  and  Welnhard  after 
the  execution  of  the  sheriff's  deed  substan- 
tially as  follows:  Welnhard  said:  "Well, 
now,  I  hear  from  Adolph  Burkhardt  that 
Bickel  says  around  town  I  took  his  property 
away  from  him."  Wessinger  said:  "Well, 
that  is  all  foolish  talk."  Welnhard  answer- 
ed: "Well,  of  course  it  is.  I  will  give  Mr. 
Bickel  another  year  to  pay  me  back  and  get 
his  property  back,  and  that  will  stop  that 
talk"— or  something  to  that  effect  It  may 
be  remarked  In  passing,  that  plaintiff  denies 
making  any  such  statement  as  that  attribu- 
ted to  him  by  Burkhardt. 

The  witness  D.  W.  Hoelbing  testifies  tbat 
In  the  latter  part  of  1900  or  the  first  part 
of  1901  Mr.  Welnhard  told  him  that  he  had 
been  Induced  to  allow  Mr.  Bickel  another 
year  for  selling  this  property  as  his  agent, 
and  that  he  should  receive  all  the  proceeds 
above  what  he  owed  him  and  the  expenses  of 
Improving  the  buildings. 

Mrs.  Louise  Weinhard,  widow  of  Henry 
Welnhard,  testifies:  "When  Mr.  Burkhardt 
told  Mr.  Weinhard  that  Mr.  Bickel  scolded 
about  that  we  have  taken  his  property  away, 
he  says :  'Well,  after  this  one  year  is  passed 
he  can  have  It  another  year."' 

The  testimony  discloses  that  at  the  time 
of  and  subsequent  to  the  sheriff's  sale  for 
several  years  there  was  but  little  demand 
for  real  property  of  the  kind  In  question; 
that  plaintiff  tried  In  vain  to  effect  a  sale 
of  the  property,  and  so  the  matter  went  on 
until  January,  1900,  after  the  death  of  Weln- 
hard, the  plaintiff  took  up  with  the  defend- 
ants the  subject  of  redeeming  the  property, 
which  defendants  declined  to  consider.  Aft- 
erwards, on  April  12,  1907,  the  plaintiff  made 
a  formal  written  offer  to  redeem  and  de- 
manded an  accounting  of  the  rents  and  prof- 
Its  of  the  property  for  the  purpose  of  arriving 
at  the  amount  necessary  to  redeem  the  same. 

The  defendants  here  contend  in  argument 
that  the  evidence  of  the  plaintiff  does  not 
conform  to  the  pleading.  It  is  true  that  some 
minor  matters  alleged  by  way  of  Inducement 
are  not  strictly  proven,  for  Instance,  that 
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Weinhard  was  willing  and  able  to  furnish 
the  money;  but  the  evidence  in  the  main, 
taking  the  whole  case,  corresponds  to  the 
pleading  in  its  general  scope  and  meauing, 
so  that  there  is  no  substantial  variance  be- 
tween the  pleadings  and  the  evidence  which 
could  mislead  the  defendants  to  their  hurt 
Indeed,  it  was  not  disclosed,  so  far  as  the 
record  shows,  that  they  were  so  misled. 

It  Is  next  contended  that  there  is  no  mu- 
tuality in  the  contract  between  plaintiff  and 
Weinhard.  The  plaintiff  was  seeking  the 
extension  of  time  which  he  says  Weinhard 
granted.  By  the  foreclosure  suit  Weinhard's 
mortgage  lien  upon  the  property  in  question 
was  extinguished  on  his  default  Notwith- 
standing the  sale,  the  plaintiff  had  an  equity 
of  redemption  at  all  times  prior  to  the  exe- 
cution of  the  sheriff's  deed.  Thus  equipped 
with  an  asset  freed  from  all  claim  except 
the  sale  price,  he  approached  Weinhard  and 
secured  from  him  the  extension  of  time  dis- 
closed by  the  conversation  already  quoted. 
These  circumstances  disclosed  by  the  evi- 
dence are  competent  to  prove  the  implied 
promise  of  the  plaintiff  to  refund  the  money 
in  consideration  of  the  extension  of  time. 
Moreover,  a  forbearance  to  redeem  the  prop- 
erty was  a  sufficient  consideration  to  sup- 
port the  promise  to  extend  the  time.  Bee  be 
v.  Wisconsin  Mortgage  Loan  Co.,  117  Wis. 
828,  93  N.  W.  1108. 

It  Is  further  urged  that  the  alleged  con- 
tract is  not  in  writing,  is  not  to  be  perform- 
ed within  a  year,  and  is  therefore  void  with- 
in the  statute  of  frauds.  Section  808,  L.  O. 
L.,  makes  void  "an  agreement  that  by  its 
terms  is  not  to  be  performed  within  a  year 
from  the  making  thereof."  It  is  only  where 
the  agreement  shows  by  its  terms  or  within 
the  contemplation  of  the  parties  that  it  can- 
not be  performed  within  a  year  that  the 
statute  intervenes.  It  was  possible  for  Blck- 
el,  so  far  as  the  terms  of  the  contract  are 
concerned,  to  have  redeemed  this  property 
the  next  day  after  the  agreement  was  made. 
No  restriction  appears  to  have  been  made  in 
that  respect.  The  time  was  extended,  but 
it  was  competent  for  him  to  redeem  without 
suit  at  any  time  prior  to  the  expiration  of 
the  three  years  mentioned.  Devalinger  v. 
Maxwell,  4  Pennewill  (Del.)  185,  64  Atl.  684; 
Durham  v.  Hlatt  127  Ind.  514,  26  N.  E.  401 ; 
Southwell  v.  Beezley,  5  Or.  143,  459. 

It  is  further  contended  that  this  suit 
being  based  upon  the  alleged  contract  for 
the  sale  of  land,  Is  void  because  it  is  not 
In  writing.  This  is  not  a  suit  for  the  spe- 
cific performance  of  a  contract  for  the  sale 
of  land.  It  is  a  suit  in  equity  to  declare 
a  deed  absolute  on  its  face  to  be  a  mortgage 
and  to  be  allowed  to  redeem  the  real  prop- 
erty therein  described.  This  contention  may 
be  dismissed  with  the  statement  of  the  well- 
established  principle  that  it  is  competent 
to  show  by  parol  that  a  deed  absolute  on  its 
face  is  Intended  to  be  a  mortgage,  whether 
the  deed  be  between  the  parties  to  the  suit 


or  procured  to  be  made  to  the  grantee  there- 
in by  some  third  party.  The  line  of  author- 
ities In  Oregon,  ample  on  that  subject  begin 
with  Hurford  v.  Harned,  6  Or.  362,  and  con- 
tinue in  uninterrupted  sequence  to  Hall  v. 
O'Connell,  52  Or.  164,  95  Pac.  717,  96  Pac. 
1070. 

The  authorities  are  abundant  that  at  any 
time  prior  to  an  execution  sale  a  debtor  may 
make  a  parol  agreement  even  with  the  cred- 
itor, that  the  other  party  to  the  agreement 
shall  take  the  title  in  his  own  name  and 
hold  the  same  as  security  for  the  debt  and 
extend  the  time  for  payment  The  situation 
is  not  different  In  principle  after  the  sale 
and  prior  to  the  execution  of  the  sheriff's 
deed.  The  process  of  divesting  the  Judg- 
ment debtor  of  his  title  in  the  property  is 
incomplete  until  the  execution  and  delivery 
of  the  sheriff's  deed,  so  that  it  matters  not 
whether  the  parol  agreement  was  made  be- 
fore or  after  the  sheriff's  sale,  provided  It 
is  made  prior  to  the  execution  of  the  deed. 
Equity  regards  the  rights  of  a  distressed 
debtor  with  almost  guardian  like  care,  and, 
while,  it  requires  clear  proof  of  a  parol  de- 
feasance of  a  deed  absolute  In  form,  yet 
when  the  defeasance  clause  Is  once  shown, 
equity  will  go  to  the  utmost  in  affording  re- 
lief, and  in  cases  of  doubt  between  a  mort- 
gage and  a  conditional  sale  will  almost  al- 
ways decide  the  question  in  favor  of  a  mort- 
gage. Plummer  v.  Isle,  41  Wash.  5,  82  Pac. 
1009,  2  L.  R.  A.  (N.  8.)  627,  111  Am.  St 
Rep.  997. 

That  some  arrangement  looking  to  the  ex- 
tension of  the  time  and  the  restoration  to 
plaintiff  of  the  property  in  dispute  existed 
is  manifest  from  the  evidence  already  allud- 
ed to.  It  is  true  that  plaintiff  is  the  princi- 
pal witness  in  his  own  behalf,  and  stands 
alone  as  to  the  principal  testimony  in  the 
case;  but  by  law  he  is  a  competent  witness. 
He  submitted  to  searching  cross-examination. 
No  successful  effort  is  made  directly  to  dis- 
credit him  by  any  witness,  and  no  attack 
is  made  upon  his  reputation  for  truth  and 
veracity.  He  Is  corroborated  by  the  testi- 
mony of  disinterested  witnesses  and  by  ad- 
missions of  at  least  one  of  the  defendants. 
The  testimony  Is  convincing,  as  before  stat- 
ed, that  some  arrangement  existed  between 
Weinhard  and  the  plaintiff.  It  Is  urged  that 
the  agreement  Is  one  not  likely  to  have  been 
made  by  Weinhard;  that  he  would  not  ex- 
tend the  time  and  take  for  security  a  prop- 
erty which  he  had  bought  at  a  sheriff's  sale 
and  upon  which  he  had  allowed  his  Hen  by 
mortgage  to  be  extinguished  by  default 
The  agreement  might  be  Improvident  from 
the  standpoint  of  a  miser,  but  not  from  the 
standpoint  of  a  generous  and  munificent 
friend.  The  testimony  shows  that  Weinhard 
was  taciturn  and  reserved,  but  underneath 
that  grave  exterior  he  was  large-hearted 
and  magnanimous.  What  is  more  natural 
than  that  such  a  man  would  go  to  the  ut- 
most to  aid  his  friend  of  early  days? 
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Finally,  there  being  some  agreement  be- 
tween the  parties,  the  question  recurs:  Was 
It  an  agreement  to  sell  back  the  property, 
or  was  It  a  mortgage?  The  test  held  by 
most  authorities  to  be  the  controlling  one 
in  such  cases  is  this:  Was  the  preceding 
debt  extinguished,  or  was  it  continued?  If 
it  was  extinguished,  the  arrangement  would 
only  be  at  best  a  contract  for  the  resale 
of  the  property ;  but,  If  the  debt  was  contin- 
ued, it  is  taken  to  be  a  mortgage.  The  dis- 
tinction Is  very  clearly  pointed  out  in  the 
case  of  Hickox  v.  Lowe,  10  CsJL  197,  eby 
Judge  Field,  and  in  McNamara  v.  Culver, 
22  Kan.  661,  by  Judge  Brewer,  both  of  whom 
afterwards  served  with  great  ability  as  jus- 
tices of  the  Supreme  Court  of  the  United 
States.  It  will  be  remembered  that  the  $10,- 
000  note  for  which  the  mortgage  was  given 
as  security  upon  the  property  In  question 
was  never  surrendered  to  the  plaintiff,  and 
that  he  paid  interest  on  the  same  to  Mr. 
Weinhard  after  the  sheriff's  sale.  The  in- 
debtedness existing  between  the  plaintiff  and 
Weinhard  was  thus  continued,  and  that  cir- 
cumstance alone,  if  no  other,  would  Indelibly 
stamp  the  transaction  between  them  after 
the  sale  as  an  equitable  mortgage.  The  doc- 
trine that,  in  cases  of  doubt  between  a  con- 
tract for  the  resale  of  property  and  a  mort- 
gage, the  latter  will  be  upheld,  is  founded 
upon  the  wholesome  and  equitable  reason 
that,  If  the  transaction  is  determined  to  be 
an  agreement  for  resale,  It  is  so  nominated 
in  the  bond  that,  unless  by  an  appointed  time 
the  former  debtor  pays,  he  loses  all  and  the 
creditor  gains  all;  but,  on  the  contrary,  If 
it  Is  held  to  be  a  mortgage,  equity  will  seize 
upon  the  property,  convert  It  into  money, 
returning  to  the  creditor  his  own  with  inter- 
est and  to  the  debtor  the  remainder,  so  that 
each  is  saved  harmless  as  near  as  may  be. 

We  conclude  that  the  transaction  referred 
to  is  a  mortgage.  It  being  a  mortgage,  if 
the  mortgagee  refuses  to  foreclose  the  same, 
the  mortgagor  has  a  cause  of  suit  to  redeem; 
for  one  right  Is  the  complement  of  the  other. 
The  plaintiff  is  not  guilty  of  laches  and  had 
a  right  to  rely  upon  the  agreement  of  Wein- 
hard, until  the  defendants  either  deny  or 
repudiate  the  same,  without  being  affected 
by  the  statute  of  limitations.  Potter  v. 
Kimball,  186  Mass.  120,  71  N.  E.  306.  The 
defendants  occupy  the  situation  of  a  mort- 
gagee in  possession  and  should  be  credited 
with  the  amount  of  Welnhard's  bid  at  the 
sale,  $55,106.50,  with  interest  since  June  30, 
1900,  the  day  of  the  sale,  and  the  further 
sum  of  $10,000  with  Interest  since  July  10, 
1900,  with  the  sums  expended  for  taxes,  nec- 
essary running  expenses,  and  repairs  of  the 
property  in  dispute  since  they  and  Weinhard 
have  been  in  possession.  The  rate  of  Inter- 
est should  be  6  per  cent,  because  the  act 
of  plaintiff  in  paying  off  the  mortgage  on  the 
property  In  Couch's  addition  at  6  per  cent. 


instead  of  5  per  cent,  interest  is  a  circum- 
stance sufficient  to  turn  the  scale  against  him 
on  that  question.  The  defendants  should 
be  charged  with  all  rent  on  the  property 
since  Weinhard  took  possession. 

In  accordance  with  these  provisions,  the 
decree  of  the  circuit  court  is  reversed  and 
remanded  to  that  court,  with  directions  to 
ascertain  by  an  accounting  what  balance  Is 
due  from  the  plaintiff  to  the  estate  of  Henry 
Weinhard;  to  then  enter  a  decree  to  the 
effect  that  within  a  certain  reasonable  time, 
to  be  fixed  by  the  court,  the  plaintiff  may 
pay  into  court  for  the  defendants  the  bal- 
ance thus  ascertained,  and  that  within  a 
certain  further  time  after  such  payment, 
also  to  be  fixed  by  the  court,  the  defendants 
convey  the  property  In  dispute  to  the  plain- 
tiff by  good  and  sufficient  deed  in  due  form 
of  law,  or  that  in  default  of  such  conveyance 
such  decree  stand  and  operate  as  such  deed; 
and  further,  that,  in  default  of  such  payment 
by  plaintiff,  the  real  property  In  dispute  be 
sold  in  the  manner  provided  by  law  and  the 
proceeds  be  applied,  first,  to  payment  of  ex- 
pense of  the  sale,  second,  to  payment  of  the 
balance  found  due  by  such  decree  to  the 
estate  of  Henry  Weinhard,  and  that  the  re- 
mainder be  paid  to  plaintiff.  The  plaintiff 
Is  entitled  to  costs  and  disbursements  In 
both  the  Supreme  and  circuit  courts. 


RUHNKB  et  aL  v.  AUBERT. 
(Supreme  Court  of  Oregon.   Jan.  31,  1911.) 

1.  Waters  and  Watkb  Courses  (|  154*)— 
Wateb  Rights. 

The  right  to  take  or  divert  water  from  an- 
other's land  is  an  easement. 

W Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  if  167-179;  Dec. 
Dig.  |  154.*] 

2.  Easements  (f  3*)— Construction. 

In  determining  whether  an  easement  is  ap- 
purtenant or  in  gross,  courts  must  consider  the 
terms  of  the  grant  the  nature  of  the  right,  and 
the  surrounding  circumstances,  giving  effect  as 
far  as  possible  to  the  legally  ascertained  inten- 
tion of  the  parties,  but  favoring  always  a  con- 
struction as  an  easement  appurtenant. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  §§  8-12;  Dec.  Dig.  §  3.*] 

3.  Easements  (|  12*)— Construction. 

The  rule  governing  construction  of  deeds 
that  the  rights  of  the  parties  must  be  deter- 
mined from  the  language  applies  to  easements, 
subject  to  the  modification  that  surrounding 
circumstances  may  be  considered  to  ascertain 
the  parties'  intention. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  I!  35-38;  Dec.  Dig.  f  12.*] 

4.  Basements  (§  14*)— Reservations— Effect. 

In  a  grant  of  land  for  an  irrigation  ditch, 
a  reservation  of  right  in  the  grantors  to  put 
crossings  over  the  ditch  and  use  water  there- 
from carved  a  new  estate  out  of  that  granted, 
operating  as  a  regrant  or  reconveyance  of  the 
estate  reserved. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  |  40;  Dec  Dig.  |  14.*] 
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5.  Deeds   (f  124*)  —  Fee-Simplx  Estates— 
"Hems." 

The  term  "heirs"  is  not  necessary  to  con- 
vey an  estate  in  fee  simple. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  344-355,  416-435;  Dec  Dig.  5  124.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  pp.  3241-3265;  voL  8,  pp.  7677,  767aj 

6.  Deeds  ({  124*)— Fee-Simple  Estates. 

Under  I*  O.  I*  I  7106,  a  conveyance  is 
deemed  to  he  of  a  fee-simple  estate,  unless  a 
contrary  intent  appears  in  express  terms,  or  is 
necessarily  implied  by  the  grant 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  844-355;  Dec  Dig.  \  124.*] 

7.  Easements  (|  14*)  —  Reservations — Con- 
struction. 

An  indefinite  reservation  in  the  grant  of 
an  easement  may  be  construed  with  reference 
to  the  acts  of  the  parties  in  regard  to  it 

[Ed.  Note— For  other  cases,  see  Easements, 
Cent  Dig.  §  40;  Dec  Dig.  |  14.*] 

8.  Evidence  (|  460*)— Testimony  Ateeotino 
Basements— Admissibility. 

Testimony  is  admissible  to  explain  a  reser- 
vation in  the  grant  of  an  easement  where  it  is 
indefinite  as  to  the  extent  of  the  right  retained. 

[Ed.  Note— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2115-2128;  Dec  Dig.  {  460.*] 

9.  Waters  and  Watee  Coubses  <|  156*)— 

CONSTBUCTION— NATUBE  OF  ESTATE. 

A  grant  of  land  for  an  irrigation  ditch, 
subject  to  the  grantors'  right  to  put  crossings 
,  over  the  ditch,  and  to  use  water  therefrom, 
conveyed  and  reserved  inheritable  estates;  the 
reservation  being  appurtenant  to  the  land  re- 
tained by  the  grantors. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  $5  174-183;  Dec 
Dig.  |  156.*] 

10.  Waters  and  Watee  Coubses  (|  156*)— 
Construction— Wateb  Rights. 

A  reservation  in  a  grant  of  land  for  an  ir- 
rigation ditch  of  the  right  to  use  water  there- 
from, to  the  extent  of  grantors'  "interest,"  en- 
titled the  grantors  to  flow  through  the  ditch  and 
to  divert  therefrom  on  hind  retained  a  quantity 
of  water  represented  by  stock  in  a  water  supply 
company,  but  the  amount  could  not  be  increas- 
ed by  subsequent  purchase  of  other  stack. 

WEd.  Note— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  f|  174-183;  Dec 
Dig.  |  156.*] 

11.  Waters  and  Wateb  Coubses  (f  154*)— 
Construction— Water  Rights. 

A  deed  of  land  by  one  having  the  right  to 
divert  water  as  a  stockholder  in  a  water  supply 
company,  including  28%  "inches  of  water 
stock,"  gave  the  grantee  the  right  to  divert  28% 
inches  of  water  from  a  ditch  from  which  the 
grantor  had  a  right  to  take  water  as  an  ease- 
ment appurtenant  to  land,  including  that  con- 
veyed, and  gave  the  grantee  the  right  to  use 
such  water  anywhere  on  bis  land. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  ||  167-179;  Dec 
Dig.  |  154.*] 

12.  Judgment  (§  707*)— Parties. 

One's  right  in  an  irrigation  ditch  cannot 
be  adjudicated  in  a  suit  to  which  he  is  not  a 
party. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  |  1230;  Dec  Dig.  |  707.*] 

Appeal  from  Circuit  Court,  Hood  River 
County;  W.  L.  Bradshaw,  Judge. 

Action  by  Albert  Ruhnke  and  another 
against  Paul  Aubert  Decree  for  plaintiffs, 
and  defendant  appeals.  Reversed. 

•Tor  other 


In  June,  1903,  John  Vauthiers  was  the 
owner  of  the  S.  %  of  the  N.  W.  %  of  sec- 
tion 27,  township  1  N.,  range  10  E.,  In  Hood 
River  county.  Harvey  C.  Rush  owned  the 
N.  %  of  the  same  quarter  section,  and  the 
plaintiffs  owned  land  Immediately  adjoining 
it  on  the  north.  None  of  this  land  could  be 
farmed  to  advantage  without  irrigation. 
The  method  by  which  the  most  of  the  water 
for  such  purpose  was  obtained  was  by  pur- 
chasing shares  of  stock  from  the  Mt  Hood 
Water  Supply  Company,  a  corporation.  The 
holder  of  a  share  of  stock  was  entitled  to 
divert  from  the  ditch  of  the  corporation  ap- 
proximately 6%  Inches  of  water  for  bis  own 
purposes.  Vauthiers  was  the  owner  of  sev- 
eral shares  of  this  stock;  the  exact  number 
not  being  disclosed  by  the  testimony.  On 
June  26,  1903,  Vauthiers  and  wife  executed 
a  conveyance  to  plaintiff  Albert  Ruhnke, 
which  reads  as  follows:  "This  indenture 
witnesseth:  That  J.  Vauthiers  and  Mary  J. 
Vauthiers,  his  wife,  for  and  in  consideration 
of  the  sura  of  $1.00  to  them  in  hand  paid  by 
Albert  Ruhnke.  the  receipt  whereof  Is  here- 
by acknowledged,  have  bargained,  sold,  and 
conveyed,  and  by  these  presents  do  bargain, 
sell,  and  convey,  unto  the  said  Albert  Ruhnke, 
bis  heirs  and  assigns,  forever,  a  strip  of  land 
10  feet  wide  across  the  S.  W.  %  of  the  N.  W. 
%  of  section  27,  township  1,  North  range  10 
East  of  the  Willamette  meridian,  for  the 
purpose  of  building,  constructing  and  main- 
taining an  irrigation  ditch;  also  the  right 
to  maintain  a  dam  in  the  creek  now  upon  the 
said  S.  W.  %  of  the  N.  W.  %  of  said  section 
27  township  1,  North  range  10  East  of  Wil- 
lamette meridian,  subject  to  the  right  of  the 
grantors  to  put  crossings  over  said  ditch 
wherever  they  may  see  fit  and  use  the  water 
therefrom  to  the  extent  of  their  interest 
To  have  and  to  hold  the  said  premises  and 
privilege  unto  the  said  Albert  Ruhnke,  his 
heirs  and  assigns  forever.  In  witness  where- 
of we  have  hereunto  set  our  hands  and  seals 
this  26th  day  of  June,  1903.  J.  Vauthiers. 
[Seal.]  Mary  J.  Vauthiers.  [Seal.]"  Pursu- 
ant to  this  deed,  plaintiffs  constructed  the 
ditch  over  the  land  in  question,  which,  In 
connection  with  other  rights  of  way  previ- 
ously purchased,  gave  them  a  continuous 
right  of  way  to  their  own  lands,  and  ever 
since  then  they  have  used  the  ditch  for  con- 
veying water  to  their  own  land  for  the  pur- 
poses of  Irrigation,  and  Incidentally  selling 
surplus  water  to  an  adjoining  landowner. 
On  December  21,  1903,  Vauthiers  and  wife 
sold  lots  5,  6,  and  7  of  section  27  to  defend- 
ant Aubert,  and  conveyed  It  by  a  warranty 
deed,  which  in  terms  included  appurtenances. 
In  addition  to  this  the  granting  clause  in  the 
deed  also  contains  this  language:  "Also  27 
inches  of  water  stock  of  the  Mt  Hood  Water 
Supply  Co.,  five  (5)  inches  of  water,  never- 
theless, is  hereby  reserved  to  the  said  gran- 
tors from  a  certain  spring  located  about  the 
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center  of  lot  seven."  The  deed  also  convey- 
ed a  fractional  share  of  water  stock  repre- 
senting 2  inches  of  water,  and  it  appeared 
from  the  testimony  that  the  number  "27" 
should  have  been  "26%."  The  testimony 
shows  that  Vauthlers  at  the  time  he  made 
the  sale  to  Aubert  showed  him  the  ditch  and 
represented  that  he  had  a  right  to  use  It  for 
Irrigation  purposes,  and  that  the  land  was 
purchased  with  a  view  to  using  the  water 
flowing  through  this  ditch  for  the  purpose  of 
Irrigation.  The  defendant  used  the  ditch 
jointly  with  Vauthlers  and  plaintiffs,  with- 
out objection,  assisting  from  time  to  time  in 
repairing  and  enlarging  it,  until  1906,  when 
Vauthlers  notified  him  in  writing  to  cease 
taking  water  from  the  ditch  until  some  ar- 
rangement should  be  made  for  the  payment 
of  the  same,  which  notice  was  disregarded. 
In  1907  plaintiffs  gave  a  similar  notice  and 
warning,  which  was  disregarded,  and  they 
brought  this  suit  to  enjoin  defendant  from 
taking  water  from  the  ditch.  Defendant 
answered,  setting  up  his  deed  from  Vauth- 
lers, and  claiming  an  easement  In  the  ditch 
for  the  amount  of  water  represented  by  the 
shares  mentioned  In  Vauthlers'  deed  to  him. 
The  circuit  court  rendered  a  decree  for  plain- 
tiffs, and  defendant  appeals. 

Samuel  W.  Stark  (Carlton  L.  Pepper,  on 
the  brief),  for  appellant  E.  H.  Hartwlg,  for 
respondents. 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  The  decision  of  this  case  turns  up- 
on one  proposition  namely:  Does  the  reser- 
vation in  the  deed  from  Vauthlers  to  plain- 
tiffs create  a  mere  personal  right  in  Vauth- 
lers to  take  water  from  plaintiffs'  ditch,  or 
Is  the  right  therein  reserved  assignable? 
In  other  words,  is  the  right  reserved  in  the 
deed  a  personal  privilege  to  the  grantee,  and 
therefore  an  easement  In  gross,  or  Is  It  for 
the  benefit  of  the  land  of  the  grantee  and 
appurtenant  to  the  land  through  which  the 
right  of  way  for  an  Irrigation  ditch  Is  grant- 
ed? "An  easement  Is  an  interest  in  land 
created  by  grant  or  agreement,  express  or 
Implied,  which  confers  a  right  upon  the  own- 
er thereof  to  some  profit,  benefit,  dominion, 
or  lawful  use  out  of  or  over  the  estate  of 
another."  Huyck  v.  Andrews,  113  N.  Y.  81, 
20  N.  E.  581,  3  L.  R  A.  789,  10  Am.- St  Rep. 
432.  The  right  to  take  or  divert  water  from 
the  land  of  another  constitutes  an  easement 
Washburn  on  Ease.  (4th  Ed.)  5,  13,  14,  305, 
350.  It  is  conceded  by  respondents  that  the 
reservation  In  Vauthlers'  deed  to  them  creat- 
ed an  easement  and,  indeed,  in  view  of  the 
authorities,  no  other  conclusion  Is  possible, 
but  they  contend  that  such  servitude  is  only 
an  easement  In  gross  and  personal  to  Vauth- 
lers, and  therefore  unassignable. 

In  determining  whether  a  right  granted  Is 
appurtenant  or  In  gross,  courts  must  con- 
sider the  terms  of  the  grant,  the  nature  of 
the  right  and  the  surrounding  circumstanc- 
es, giving  effect  as  far  as  possible,  to  the  le- 


gally ascertained  Intention  of  the  parties,  but 
favoring  always  the  construction  of  the 
grant  as  of  an  easement  appurtenant  rather 
than  of  a  right  in  gross.  10  A.  ft  E.  E.  405; 
Washburn  on  Ease.  (4th  Ed.)  45;  Stovall 
v.  Cogglns  Granite  Co.,  116  Ga.  376,  42  S.  E. 
723.  And  the  rule  that  the  rights  of  parties 
to  a  deed  must  be  ascertained  from  its  words 
is  in  cases  of  this  kind  subject  to  the  modi- 
fication that  surrounding  circumstances  may 
be  taken  into  consideration  in  order  to  as- 
certain the  intention  of  the  parties.  Jones 
on  Ease.  |  88;  Jones  on  Real  Prop.  §  344. 
The  reservation  in  the  deed  of  Vauthlers  to 
plaintiff  carved  a  new  estate  out  of  that 
granted,  and  is  therefore  to  be  construed  as 
a  regrant  or  reconveyance  of  the  estate  so 
reserved  from  plaintiff  to  Vauthlers.  Wash- 
burn on  Ease.  (4th  Ed.)  84.  In  this  state  the 
term  "heirs"  Is  not  necessary  in  a  convey- 
ance to  convey  an  estate  in  fee  simple,  and 
a  conveyance  is  deemed  to  be  of  a  fee-simple 
estate  unless  the  contrary  Intent  appears  in 
express  terms  or  Is  necessarily  Implied  in  the 
terms  of  the  grant   L.  O.  L.  f  7103. 

With  the  foregoing  elementary  propositions 
In  view,  we  will  now  consider  the  effect  of 
the  conveyance  from  Vauthlers  to  plaintiffs 
and  the  subsequent  conveyance  to  defendant 
The  reservation  in  the  deed  to  plaintiffs  Is 
to  be  considered  in  the  same  light  as  though 
plaintiffs,  being  the  owners  of  the  right  of 
way  and  ditch,  had  conveyed  to  Vauthlers 
and  wife  "the  right  to  use  water  therefrom 
according  to  their  interest"  the  extent  of 
which  Interest  will  be  hereafter  considered.  It 
is  evident  from  a  perusal  of  the  section  of  our 
Code,  above  cited,  that  the  natural  and  ordi- 
nary construction  of  the  above  language  would 
pass  to  the  Vauthlers  an  inheritable  estate, 
and  plaintiffs  have  the  laboring  oar  to  estab- 
lish the  proposition  that  some  other  or  less 
estate  was  intended  and  this  must  be  done, 
not  de  hora  the  deed  but  from  the  deed  itself. 

Bearing  in  mind  that  the  right  of  way 
conveyed  is  expressly  declared  to  be  "for  the 
purpose  of  building,  constructing  and  main- 
taining an  irrigation  ditch,"  and  that  the 
consideration  is  nominal,  there  is  nothing  in 
the  deed  itself  that  Indicates  any  intent  to 
convey  or  reserve  any  other  or  less  estate 
than  that  which  the  statute  provides  It  shall 
convey,  namely,  an  Inheritable  estate.  Fur- 
ther, if,  in  Interpreting  the  deed,  we  go  be- 
yond Its  terms,  and  consider  the  circumstanc- 
es surrounding  Its  execution,  there  is  noth- 
ing to  indicate  that  there  was  any  reason 
why  the  grantor  should  desire  to  reserve  a 
less  estate  than  that  Implied  by  the  statute 
from  the  words  used.  The  Vauthlers  owned 
100  acres  of  land,  crossed  by  the  ditch,  which 
could  be  profitably  utilized  only  by  irriga- 
tion. The  ditch  in  question  could  be  used 
for  this  purpose,  and  another  ditch  would 
uselessly  occupy  land  valuable  for  cultiva- 
tion. The  consideration  paid  was  nominal, 
and  the  burden  imposed  upon  the  land  by  a 
10-foot  right  of  way  across  it  was  not  in- 
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considerable.  Unless  the  Vauthlers  could 
use  the  water  from  the  ditch  and  transfer 
that  right  to  others  In  case  of  sale  of  the 
premises,  the  additional  burden  of  this  right 
of  way  would  inevitably  lessen  the  selling 
value  of  the  land  upon  which*  It  was  Impos- 
ed. They  had  the  land,  they  had  the  water 
with  which  to  Irrigate  It,  and  It  was  only 
natural  that  they  would  desire  to  retain  the 
right  to  flow  It  through  the  ditch  which  oth- 
erwise they  were  permitting  to  be  construct- 
ed without  consideration,  so  that,  viewing 
the  transaction  in  light  of  the  statute  and 
of  the  circumstances  as  well,  we  conclude 
that  there  was  reserved  by  the  deed  an  ease- 
ment appurtenant  to  the  land.  It  is  evident 
from  the  conduct  of  the  parties  that  such  was 
their  construction  of  the  deed  at  the  time 
and  for  some  time  after  it  was  executed. 
Vauthlers  and  defendant  used  water  from 
the  ditch  without  objection  from  plaintiffs 
until  1906,  and  it  was  only  after  a  difficulty 
between  defendant  and  the  Vauthlers  that 
any  suggestion  was  made  that  defendant  was 
a  trespasser.  If  the  reservation  is  indefinite 
in  its  terms,  it  may  be  construed  with  refer- 
ence to  the  acts  of  the  parties  in  regard  to  it 
Jones  on  Ease,  i  88.  It  Is  contended  that 
the  reservation  is  indefinite  as  to  the  extent 
of  the  right  retained  in  the  grantors,  but  this 
is  an  ambiguity  explained  by  the  testimony, 
and  such  testimony  Is  competent  for  that 
purpose.  The  meaning  of  the  words  "to  the 
extent  of  their  interest"  used  in  the  reser- 
vation becomes  clear  in  the  light  of  the  evi- 
dence. Vauthlers  owned  certain  shares  in 
the  Mt.  Hood  Water  Supply  Company,  each 
share  entitling  him  to  take  approximately 
6%  Inches  of  water  from  their  ditch,  and  di- 
vert it  wheresoever  he  should  choose.  Prac- 
tically these  shares  constituted  a  water  right 
in  the  holder  to  the  extent  of  as  many  inch- 
es of  water  as  they  represented.  It  is  a 
mere  Juggling  with  words  to  say  that  he 
owned  shares  of  stock,  and  not  a  right  to 
take  water.  The  shares  were  merely  evi- 
dence of  his  right  to  take  so  many  inches  of 
water  from  the  company's  ditch  and  divert 
it  into  a  subsidiary  ditch  of  his  own.  How 
many  shares  he  owned  does  not  appear  from 
the  testimony,  but  it  does  appear  that  he 
had  enough  to  be  able  to  convey  28%  inches 
of  water  or  4  shares  and  a  fraction  of  a 
share  of  stock  to  defendant  A  fair  con- 
struction of  the  reservation  means  that  he 
should  have  a  right  to  flow  through  plain- 
tiffs' ditch  and  to  divert  therefrom  upon  his 
own  land  a  quantity  of  water  represented 
by  the  number  of  shares  of  water  stock  he 
then  held.  He  could  not  Increase  the  amount 
by  subsequent  purchase  of  stock  after  the 
conveyance.  When  he  sold  the  land  to  de- 
fendant, it  Is  probable  that  the  amount  of 
water  that  defendant  would  have  been  enti- 
tled to  use  as  appurtenant  to  the  land  con- 
veyed would  have  been  such  quantity  as  the 


tract  sold  bore  to  the  whole  tract  owned  by 
Vauthlers  at  the  time  of  the  conveyance  had 
not  the  deed  itself  limited  it  to  28%  Inches. 
But,  having  seen  fit  to  so  define  the  ease- 
ment granted  by  assigning  the  water  stock 
In  the  same  Instrument  conveying  the  land, 
we  think  a  fair  construction  of  the  instru- 
ment warrants  us  in  holding  that  defendant 
is  entitled  to  flow  In  such  ditch  28%  inches  of 
water,  and  to  divert  it  therefrom  upon  his 
land  at  any  place  thereon  where  he  may  see 
fit  Vauthlers  was  not  made  a  party  to  this 
proceeding,  and  we  cannot  make  any  decree 
which  will  adjust  the  rights  in  this  ditch  be- 
tween him  and  tbe  parties  to  this  suit 

From  the  views  herein  expressed,  it  fol- 
lows that  the  decree  of  the  circuit  court 
must  be  reversed,  and  one  entered  in  con- 
formity with  this  opinion. 


SMITH  v.  SOUTHERN  PACIFIC  CO. 
(Supreme  Court  of  Oregon.   Feb.  7,  1011.) 

L  Masteb  and  Servant  (§  280*)— Injuries 
to  Sebvant  —  Railroads  —  Tbaokmen— 
Looking  fob  Appboachino  Tbains  —  De- 
gbke  or  Case. 

Where  a  railroad  trackman  is  working  on 
the  track  which  is  being  used  for  the  passage  of 
trains,  it  cannot  be  determined  as  a  matter  of 
law  how  often  he  is  required  to  look  In  order 
to  fulfill  the  duty  of  ordinary  care;  that  being 
a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  1 1118;  Dec  Dig.  i  280.*] 

2.  Evidence  (§  586*)— Negative  Testimony— 
Weight. 

Evidence  that  a  witness  was  near  the  point 
of  an  accident  at  the  time  plaintiff  was  strack 
and  injured  by  an  approaching  locomotive,  and 
did  not  hear  the  whistle  or  bell,  tends  in  a  meas- 
ure to  show  that  the  whistle  was  not  sounded 
or  the  bell  rung. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S§  2432-2435;  Dec.  Dig.  §  586.*] 

3.  Masteb  and  Sebvant  (i  137*)— Injubies 
to  Sebvant— Railboads— Duty  of  Engi- 
neeb. 

It  is  the  duty  of  a  railroad  engineer  to 
closely  observe  men  working  on  the  track,  and 
the  moment  he  has  reason  to  believe  that  one 
of  them  is  not  going  to  get  out  of  the  way  in 
time  to  avoid  danger  to  promptly  use  the  ap- 
pliances at  his  command  to  check  or  stop  the 
engine  so  as  to  avoid  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  260,  274;  Dec  Dig.  $ 
137.*] 

4.  Masteb  and  Sebvant  (f  236*)— Injubies 
to  Sebvant— Railboad  Tback— Cabe  Re- 
quibed. 

Where  a  railroad  trackman  was  engaged  in 
repairing  the  track  under  such  circumstances  as 
would  justify  him  in  assuming  that  ordinary 
care  would  be  observed  to  warn  him  of  ap- 
proaching danger,  he  was  only  required  to  exer- 
cise such  care  and  vigilance  in  discovering  the 
peril  and  avoiding  injury  as  was  consistent  with 
the  performance  of  the.  work  in  which,  he  was 
engaged. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  730;  Dec.  Dig.  §  236.*] 
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5,  NaauoBiwne  (|  88*)— Oowtbibutobt  Negli- 
gence— Discovered  Pebil. 

Where  plaintiff  negligently  assumed  a  po- 
sition of  danger  in  some  degree,  which  so  con- 
tributed to  hu  injury  as  to  leave  him  without 
right  of  recovery  for  defendant's  primary  neg- 
ligence, plaintiff  could  nevertheless  recover  if 
the  person  causing  the  injury  became  aware  of 
plaintiff's  peril  in  time  to  avoid  injuring  him  by 
the  proper  use  of  all  the  means  at  his  com- 
mand, and  listlessly,  inadvertently,  or  negligent- 
ly failed  to  resort  to  such  means,  provided 

Elaintiff  was  himself  free  from  negligence  after 
e  became  conscious  of  his  danger. 
[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  8  115;  Dec  Dig.  |  83.*] 

6.  Master  and  Servant  (f  289*)— Injtxbies 

TO  SEBVANT — CONTBIBUTOBT  NEGLIGENCE. 

Plaintiff,  a  railroad  trackman,  working  in 
a  snowstorm,  was  engaged  in  taking  the  nuts 
off  an  angle  plate  on  a  rail  near  where  it  con- 
nected with  and  about  a  foot  from  the  track  on 
which  ad  engine  approached  in  defendant's  rail- 
road yards,  and  struck  and  injured  him.  Plain- 
tiff testified  that  at  the  time  of  his  injury  he 
was  trying  to  turn  off  the  nut  of  a  bolt  that 
turned,  and  that  it  required  both  his  hands  on 
the  wrench  and  one  foot  to  hold  the  bolt.  There 
was  evidence  that  the  train  approached  without 
bell  or  signal  at  from  20  to  30  miles  an  hour. 
Plaintiff  also  testified  that  there  were  other 
men  working  between  him  and  the  engine,  and 
that  be  had  not  been  there  more  than  five  min- 
utes, during  which  he  looked  up  and  saw  no  en- 
gine coming,  that  he  heard  a  noise,  and  just 
as  he  raised  up  he  was  struck.  Held,  that 
plaintiff  was  not  negligent  as  a  matter  of  law, 
in  that  he  was  not  constantly  on  the  lookout  for 
approaching  trains. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  1118;  Dec  Dig.  8  289.*] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; J.  W.  Hamilton,  Judge. 

Action  by  Lewis  N.  Smith  against  the 
Southern  Pacific  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed. 

This  is  an  action  to  recover  damages  for 
an  alleged  injury  caused  by  defendant's  neg- 
ligence. Upon  the  trial  the  court  directed  a 
verdict  in  favor  of  defendant,  and  entered  a 
judgment  thereon,  from  which  plaintiff  ap- 
peals. 

Plaintiff,  in  his  complaint,  alleged  that  de- 
fendant, by  its  engineer,  carelessly  and  neg- 
ligently ran  its  switch  engine  against  plain- 
tiff, as  he  was  at  work  on  the  track,  and 
without  fault  or  negligence  on  the  part  of 
plaintiff;  that  the  engineer  saw  that  the  col- 
lision was  imminent,  and  could  have  avoid- 
ed the  same,  but  carelessly  and  negligently 
failed  to  stop  the  locomotive,  and  thereby 
avoid  the  collision.  In  its  answer  defendant 
denied  the  allegations  of  negligence  set  forth 
in  the  complaint,  and  affirmatively  pleaded 
the  defenses  of  contributory  negligence  and 
assumption  of  risk.  The  affirmative  matter 
of  the  answer  was  put  in  issue  by  plaintiff's 
reply.  At  the  time  of  the  accident,  January 
19,  1906,  the  plaintiff,  Lewis  N.  Smith,  had 
been  employed  about  a  month  by  the  defend- 
ant company  as  a  section  hand,  being  engag- 
ed under  the  direction  of  the  section  fore- 
man in  taking  the  nuts  off  an  angle  plate  on 


the  rail  near  where  it  connected  with,  and 
about  a  foot  from,  the  track  on  -which  the 
engine  came,  in  the  railroad  yards,  at  the 
crossing  of  Mosber  street  in  Roseburg,  Or. 
It  was  snowing  at  the  time  very  hard.  Plain- 
tiff, in  substance,  testified:  "I  had  just  got 
the  wrench,  and  was  taking  the  nuts  off  an 
angle  plate  on  the  rail,  and  there  was  one 
bolt  that  turned,  and  I  got  down  on  one  knee 
and  put  the  other  foot  up  against  the  bolt  to 
hold  It  from  turning  in  the  angle  bar.  I  was 
stooping  over,  facing  towards  the  south,  with 
my  wrench  on  the  outside,  and  I  heard  a 
noise  of  some  kind,  and  just  raised  up  and 
I  was  struck,  was  all  the  warning  I  had. 
The  first  warning  I  heard  was  the  time  I 
started  to  raise  up.  I  did  not  have  time  to 
get  up.  Q.  What  length  of  time  transpired 
between  the  time  you  heard  that  warning 
and  the  time  that  you  were  struck?  A.  Just 
as  quick  as  I  could  move,  because  I  was 
afraid  all  the  time  I  was  there  that  I  was 
going  to  get  hurt.  The  rest  of  the  men,  some 
six,  were  north  of  (me,  between  me  and  the 
engine,  and  I  thought  If  an  engine  came  and 
they  could  get  out  of  the  way  I  could.  After 
they  got  me  up  and  I  kind  of  came  to,  I 
said  I  wanted  to  see  what  it  was,  and,  as  I 
turned  around,  the  switch  engine  was  stand- 
ing at  the  water  tank,  200  feet  from  where  I 
was  struck."  He  further  testified  that  he 
was  injured,  and  on  cross-examination:  "I 
did  not  see  the  engine  coming  down  the 
track.  There  was  no  obstruction  to  my  view 
unless  it  was  the  other  men  working  around 
there,  taking  out  ties.  Q.  Do  you  mean  to 
say  that  those  men  there  would  prevent  you 
from  seeing  this?  A.  They  would  unless  1 
straightened  up.  Yes;  clear  up.  Q.  Did 
you  hear  the  whistle  blow  at  all?  A.  I  heard 
some  noise  as  I  rose  up.  Q.  What  was  the 
noise  like?  A.  I  can't  tell  you.  I  did  not 
have  time  to  distinguish.  Q.  Did  you  hear 
anybody  call?  A.  No,  sir.  Q.  Did  you  look 
up  the  track  to  see  whether  the  engine  was 
coming  or  not?  A.  Well,  I  had  not  been  to 
work  there  but  just  a  little  bit  I  had  just 
got  the  wrench.  Q.  How  long  had  you  been 
in  the  stooping  position?  A.  Not  over  five 
minutes.  Q.  During  that  time  did  you  look 
up  the  track  at  all  to  see  if  the  engine  was 
coming?  A.  Yes,  sir.  Q.  Did  you  see  the 
engine?  A.  No,  sir;  not  from  that  direction. 
Q.  What  time  was  it  that  you  looked  up 
with  reference  to  the  time  that  you  were 
struck?  A.  It  was  not  but  Just  a  short  time 
before.  Q.  If  you  had  looked  before  the  en- 
gine came  down  the  track,  you  could  have 
seen  it  could  you  not?  A.  I  suppose  I  could. 
Q.  How  far  was  the  nearest  man  to  you?  A. 
Four  or  five  feet  I  suppose.  Q.  Where  were 
the  rest  of  them?  A.  They  were  all  at  work 
there  on  the  track  north  of  me,  •  •  •  as 
I  remember  they  were  working  on  the  cross- 
street,  taking  the  ties  out  of  the  cross-street 
Q.  Did  you  see  any  flag  out  of  any  sort?  A. 
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There  was  no  flag  on  that  track.  There  was 
a  flag  ont  to  protect  the  trains  on  the  track 
that  we  were  taking  up,  not  on  the  other 
tracks.  Q.  Not  on  the  track  that  the  engine 
was  on?  A.  No,  sir.  Q.  If  yon  did  not 
know  whether  there  was  a  flag  out  on  this 
other  track,  why  did  not  you  look  out  and 
see  the  engine  coming?  A.  Because  the  oth- 
er men  were  working  there,  and  I  thought 
that  if  an  engine  came  and  they  could  get 
out  of  the  way  I  could.  Q.  Were  you  ex- 
pecting them  to  call  to  you?  A.  No,  sir;  I 
was  watching  the  meu.  Q.  Ton  were  under- 
taking to  look  out  for  yourself?  A.  I  was 
undertaking  to  look  out  for  myself  the  same 
as  they  were.  Q.  You  did  not  hear  the  en- 
gine except  at  the  moment  of  the  collision? 
A.  No,  sir.  Q.  Were  you  listening  for  it? 
A.  I  was  listening  for  it  I  was  on  guard 
all  the  time." 

P.  I*  Beard,  engineer,  In  detailing  the  cir- 
cumstances of  the  accident,  testified,  in  sub- 
stance, that  he  saw  the  plaintiff  on  the  track 
some  90  or  100-  feet  distant,  it  anight  have 
been  a  little  further,  before  he  reached  him; 
that  he  could  have  stopped  the  engine,  or 
closed  down  so  as  to  have  avoided  the  acci- 
dent, had  he  thought  it  necessary  or  reason- 
able to  suppose  the  man  would  not  get  out 
of  the  way.  "As  the  facts  developed  later, 
had  I  known  then  at  the  start  I  could  have 
stopped."  And  on  cross-examination:  "I 
could  see  the  sectionmen  from  the  time  I  left 
opposite  the  passenger  depot  I  was  on  the 
main  track,  going  south.  •  *  •  The  bell 
was  rung  continuously  and  had  been  since  we 
left  from  where  we  were  at  the  lower  por- 
tion of  the  yard,  and,  on  arrival  within  00  or 
100  feet  or  such  matter  of  where  the  men 
were  working,  I  sounded  a  succession  of 
short  blasts  of  the  whistle.  *  *  *  The 
speed  of  the  engine  was  about  six  miles  an 
hour.  *  *  *  I  had  the  engine  gradually 
under  control,  by  that  I  mean  gradually 
steadying  down  so  as  to  take  the  benefit  of 
the  doubt  in  case  I  had  to  stop.  I  noticed 
the  man  working  as  though  he  was  real  busy 
and  I  began  to  slow  the  engine,  gradually 
slowing  down  from  a  point  100  or  90  feet 
away  from  him,  and  I  sounded  the  whistle 
continuously,  and,  when  I  reached  a  point 
within  SO  or  50  feet  away,  it  became  appar- 
ent to  me  that  he  was  not  going  to  get  out 
of  the  way,  and  I  immediately  applied  the 
air  and  emergency.  Q.  If  he  had  been  stand- 
ing in  an  erect  position,  would  you  not  have 
hit  him?  A.  I  do  not  think  it  would.  I 
could  not  see  that  Smith  gave  any  heed  when 
whistle  sounded.  I  applied  service  brakes 
about  100  feet  from  him.  Whistled  six  to 
ten  times.  Sounded  whistle  about  50  or  60 
feet  before  I  applied  the  emergency.  He  had 
bis  back  toward  us,  looking  quartering  away 
from  the  engine.  Q.  Did  you  hear  the  angle 
bar  strike  the  engine?  A  I  was  too  busy 
engaged  getting  the  engine  stopped.  I  made 
a  test  with  the  same  engine  once,  going  at  a 
speed  of  about  7  miles  per  hour,  and  it  took 


62  feet  to  stop  it  At  the  rate  of  10  miles 
per  hour  it  would  take  about  80  feet  to 
stop." 

H.  O.  Heldenrlch,  another  section  hand, 
testified:  That  he  was  working  about  10  or 
15  feet  from  plaintiff  at  the  time  of  the  acci- 
dent That  he  did  not  see  the  engine  strike 
him.  "Q.  Did  you  see  the  engine  when  it 
was  coming  at  that  time?  A.  I  see  every- 
body run  and  I  run  too,  so  I  could  get  out 
of  the  way.  Q.  How  fast  was  the  engine 
going?  A.  Oh,  I  don't  know,  about  20  miles 
or  30  miles  an  hour.  Q.  How  close  was  the 
engine  to  you  before  you  saw  it?  A.  Oh, 
about  10  or  15  feet  Q.  Did  you  hear  the 
whistle  blow?  A.  No,  sir.  Q.  The  whistle 
might  have  been  blown.  Were  you  scared? 
A.  Yes;  I  was  scared."  And  on  cross-ex- 
amination: "Q.  Well,  did  you  see  Smith  at 
all?  A.  No;  I  see  two  men  take  him  away. 
Q.  After  the  accident  you  saw  two  men  tak- 
ing Smith  away?  Q.  Yes,  sir.  Q.  You  did 
not  see  him  before  the  accident?  A.  No;  I 
look  out  for  myself.  Q.  Were  there  any  men 
south  of  you?  A.  Yes;  pretty  near  half 
jumped  that  way,  and  the  other  half  the  oth- 
er way.  Q.  Now,  when  did  you  first  see  the 
engine?  A.  I  see  everybody  run  and  then  1 
run.  I  have  no  time  to  look  around.  Q. 
Your  notice  was  called  by  the  men  getting 
away?  A  Yes;  I  hear  some  of  them.  Q. 
Did  you  hear  anybody  yell?  A  Yes;  they 
say  get  out  of  the  way,  somebody.  I  don't 
know  who  it  was.  Q.  Did  you  hear  the  bell 
of  the  engine  ringing?  A.  No;  I  did  not 
hear  that  Q.  Or  the  whistle?  A  No,  sir 
Q.  You  do  not  remember  about  having  heard 
that?  A  No,  sir.  Q.  You  did  not  have  very 
much  time  to  see  the  engine,  how  fast  it  was 
going,  did  you?  A.  No.  Yes,  yes.  Q.  You 
think  it  was  going  how  fast?  A.  About  20 
miles  an  hour.  Q.  Where  did  it  stop?  A. 
60  or  100  feet  Q.  Did  he  put  on  the  brakes? 
A.  Yes.  Q.  And  stopped  within  50  or  100 
feet  from  where  you  were?  A.  Yes,  sir." 
Redirect  examination:  "Q.  You  don't  know 
exactly  how  far  It  stopped,  do  you?  A.  No. 
Q.  It  might  have  run  on  a  couple  of  hundred 
feet  as  far  as  you  know?  A.  No;  I  can't  tell 
exactly." 

Defendant's  seven  witnesses  all  estimated 
the  speed  of  the  engine,  at  the  time  the 
emergency  was  applied,  at  about  six  miles 
per  hour. 

H.  Faulkner,  witness  for  defendant  testi- 
fied that  he  was  about  6t>  feet  away  from 
Smith;  that  Smith  was  kneeling  down,  tak- 
ing off  a  pair  of  angle  bars,  stooping  down 
with  his  back  to  the  engine,  kind  of  side- 
ways. He  did  not  know  about  the  bell,  but 
the  whistle  was  sounding;  that  Smith  raised 
up  and  the  bumper  beam  of  the  switch  en- 
gine caught  him  on  the  shoulder  and  knock- 
ed him  sldewise,  straight  out  from  the  en- 
gine; that  his  report  shows  engine  stopped 
60  feet  beyond  where  Smith  was  struck. 
"When  I  first  saw  the  engine,  90  feet  from 
where  Smith  was,  it  was  coming  about  6 
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miles  per  boor.  When  it  struck  him,  I  do 
not  know  the  speed.  I  did  not  pay  any  at- 
tention. I  do  not  know  whether  it  kept  the 
same  gait  or  not  He  did  not  increase.  I 
do  not  say  he  slackened.  Bell  rings  at  cross- 
ings." 

Another  witness,  C.  B.  Matthews,  fireman, 
testified  that  the  speed  of  the  engine  at  the 
time  of  the  collision,  or  immediately  there- 
after, was  2  or  3  miles  per  hour,  and  before 
that  6  miles;  that  after  the  brakes  were  set 
it  would  run  about  60  feet;  that  it  passed 
beyond  where  plaintiff  was  struck  some  86  or 
40  feet,  or  about  the  length  of  the  engine. 

The  motion  for  the  directed  verdict  was 
based  upon  the  grounds  that  the  plaintiff  had 
not  proven  a  case  sufficient  to  be  submitted 
to  the  jury,  particularly  In  that  no  negli- 
gence had  been  shown  on  the  part  of  defend- 
ant, and  on  the  further  grounds  that  it  ap- 
peared from  the  testimony  that  plaintiff  had 
been  guilty  of  contributory  negligence,  and 
his  Injury  was  a  risk  assumed  by  him.  The 
court  in  passing  upon  the  motion,  among 
other  things,  stated:  "That  the  allegations 
upon  which  this  cause  Is  based  Is  that  the 
engineer  saw  the  plaintiff  and  could  have 
avoided  the  accident.  •  •  *  And  one  of 
the  acts  required  of  the  defendant  would  be 
to  give  warning  by  proper  signals  In  Order 
that  the  plaintiff  engaged  In  his  work  might 
have  the  opportunity  to  get  out  of  the  way 
and  protect  himself.  •  •  •  Now  the  de- 
fendant comes  here  and  brings  witnesses 
who  testify,  a  number  of  them  uncontradict- 
ed, as  to  the  signals  having  been  given,  the 
whistling,  and  others  there  upon  the  track 
getting  out  of  the  way,  and  then  evidence  al- 
so as  to  the  allegation  in  the  complaint  that 
the  engineer  saw  this  person  at  the  time  that 
he  did,  and  shows  affirmatively  by  the  evi- 
dence that  all  the  precaution  that  could  be 
taken  was  taken  after  he  saw  him,  and  saw 
that  he  was  not  going  to  get  out  of  the  way." 

Albert  Abraham,  for  appellant  William 
D.  Fenton  (Coshow  ft  Rice  and  R.  A.  Letter, 
on  the  brief),  for  respondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
It  is  contended  on  behalf  of  plaintiff  that 
the  testimony  tends  to  show  that  his  Injury 
was  caused  by  the  negligence  of  defendant 
and  without  fault  on  his  part;  that  the  evi- 
dence is  conflicting  in  regard  to  the  speed 
of  the  engine  and  the  signals;  that  It  Is 
conclusively  shown  that  the  engineer  was 
careless  and  reckless  In  running  the  engine 
against  him,  when  for  some  distance  he 
had  seen  him,  and  by  the  exercise  of  ordinary 
care  could  have  stopped  the  engine  and 
avoided  the  collision;  and  that  the  trial 
court  erred  in  directing  the  jury  to  find  a 
verdict  for  defendant 

Counsel  for  defendant  contends  that  it 
was  not  guilty  of  negligence,  and  that  it 
was  the  duty  of  plaintiff  to  look  for  the 
engine;  that  during  the  considerable  period 


of  time  the  engine  was  approaching  from  the 
depot  he  did  not  look  up,  and  that  he  was 
guilty  of  contributory  negligence;  that  the 
engineer  did  all  in  his  power  to  avoid  the 
injury.  As  we  understand  It,  the  trial  court 
held  that  the  plaintiff  was  guilty  of  contrib- 
utory negligence  for  the  reason  that  he  fail- 
ed to  look.  Plaintiff  testified  that  he  looked 
for  the  engine  just  as  he  went  to  work  at 
the  angle  plate,  and  that  he  was  stooping 
over  at  work  only  about  five  minutes  before 
he  was  struck.  It  has  been  held  that  the 
court  could  not  say  as  a  matter  of  law  how 
often  one  in  a  similar  position  to  that  of 
plaintiff  should  look,  and  that  this  is  a  ques- 
tion for  the  Jury.  Shoner  v.  Pennsylvania 
Co.,  130  Ind.  175,  29  N.  E.  775;  Austin  v. 
Fltchburg  R.  R,  172  Mass.  484,  52  N.  E. 
527;  Shulz  v.  Chicago,  M.  ft  St  P.,  57  Minn. 
271,  59  N.  W.  192 ;  St  Louis,  I.  M.  &  S.  R 
Co.  v.  Jackson,  78  Ark.  1O0,  93  S.  W.  748, 
6  L.  R  A.  (N.  S.)  646.  "An  employe  is  bound 
to  use  ordinary  care  to  avoid  the  dangers 
that  arise,  whether  usually  incident  to  the 
service  or  not  He  Is  under  the  same  ob- 
ligation to  provide  for  his  own  safety  from 
dangers  of  which  he  has  notice  or  which  he 
might  discover,  by  the  use  of  ordinary  care, 
that  the  employer  Is  to  provide  it  for  him." 
1  White,  Personal  Inj.  on  R.  R.  f  399.  In 
Kunz  v.  Oregon  R  ft  N.  Co.,  51  Or.  191,  205, 
93  Pac.  141,  146,  it  was  said  by  Mr.  Chief 
Justice  Moore:  "If  the  facts  thus  supposed 
were  true,  and  the  engineer,  seeing  the -team 
standing  on  the  track,  under  the  circum- 
stances mentioned,  immediately  used  all 
available  appliances  to  stop  the  train,  the 
question  as  to  the  measure  of  such  care 
would  nevertheless  be  for  the  Jury  to  deter- 
mine." And  in  Palmer  v.  Portland  R  L.  ft 
P.  Co.,  108  Pac.  211,  213,  It  was  held,  Mr. 
Justice  King  speaking  for  the  court:  "To 
test  the  sufficiency  of  the  proof  under  a  mo- 
tion for  nonsuit  the  testimony  must  be  view- 
ed in  the  light  most  favorable  to  plaintiff. 
•  •  *  It  also  appears  that  had  the  car 
been  under  proper  control,  and  not  going  at 
an  unreasonable  speed,  it  could  have  been 
stopped  in  time  to  prevent  a  collision;  thus 
supplementing  the  plaintiff's  proof,  tending 
to  establish  as  a  question  for  the  considera- 
tion of  the  jury  that  defendant's  negligence 
was  the  primary  cause  of  the  accident 
[citations].  The  burden  of  proving  contribu- 
tory negligence  Is  on  the  defendant  [cita- 
tion]. And,  as  held  In  Ellff  v.  O.  R  ft  N. 
Co.,  53  Or.  68  [99  Pac.  76],  where  the  proxi- 
mate cause  of  the  Injury  Is  problematical, 
as  certainly  appears  here,  the  case  should  be 
submitted  to  the  jury."  Further,  quoting 
from  Mr.  Justice  Lamar  in  Grand  Trunk 
Ry.  Co.  v.  Ives,  144  U.  S.  408,  12  Sup.  Ct 
679,  86  L.  Ed.  485:  "There  Is  no  fixed  stand- 
ard In  the  law  by  which  a  court  is  enabled 
to  arbitrarily  say  In  every  case  what  conduct 
shall  be  considered  reasonable  and  prudent 
and  what  shall  constitute  ordinary  care,  un- 
der any  and  all  circumstances.    The  terms 
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'ordinary  care,'  'reasonable  prudence,'  and 
such  like  terms,  as  applied  to  the  conduct 
and  affairs  of  men,  have  a  relative  signifi- 
cance, and  cannot  be  arbitrarily  defined. 
What  may  be  deemed  ordinary  care  in  one 
case  may,  under  different  surroundings  and 
circumstances,  be  gross  negligence.  The  pol- 
icy of  the  law  has  relegated  the  determina- 
tion of  such  questions  to  the  jury  under 
proper  instructions  from  the  court  It  is 
their  province  to  note  the  special  circum- 
stances and  surroundings  of  each  particular 
case,  and  then  say  whether  the  conduct  of 
the  parties  in  that  case  was  such  as  would 
be  expected  of  reasonable,  prudent  men,  un- 
der a  similar  state  of  affairs.  It  is  only 
where  the  facts  are  such  that  all  reasonable 
men  must  draw  the  same  conclusion  from 
them  that  the  question  of  negligence  Is  ever 
considered  as  one  of  law  for  the  court" 
In  the  case  of  Murran  v.  Chicago,  M.  &  St 
Pn  86  Minn.  470,  90  N.  W.  1056,  where  a 
section  man  was  at  work  In  defendant's  yard, 
cleaning  out  snow  and  ice,  the  foreman  and 
other  men  being  not  far  distant,  snow  fall- 
ing and  wind  blowing,  and  where,  for  con- 
venience in  getting  the  snow  and  ice  out 
from  under  a  cross-bar  which  connected  the 
two  rails,  he  had  turned  his  back  to  the 
east,  and  was  struck  by  a  single  car,  which 
had  been  thrown  over  the  switch  he  was 
cleaning  out  and  the  switchman  in  charge 
could  easily  have  stopped  the  car  before  it 
reached  plaintiff,  but  made  no  effort  to  do 
so,  the  court  observed  that  the  plaintiff  was 
at  work  In  an  exceedingly  perilous  place  un- 
der peculiar  and  exceptional  circumstances. 
The  fact  that  snow  was  falling  and  blow- 
ing, and  that  he  was  stooped,  engaged  in 
work,  with  his  back  toward  the  approaching 
car,  was  all  seen  and  understood  by  the 
man  in  charge  of  the  switching,  and  a  jury 
could  well  say  that  it  should  have  been  ap- 
parent to  the -switchman  that  plaintiff  might 
not  discover  his  peril  In  time  to  escape,  and 
as  a  consequence  that  he  was  negligent  in 
not  taking  active  steps  to  prevent  the  in- 
jury, and  that  the  question  of  defendant's 
negligence  was  for  the  jury. 

If  we  take  the  evidence  of  Heidenrich  in 
regard  to  the  signals  and  the  speed  of  the 
engine  as  correct  If  the  evidence  is  conflict- 
ing upon  the  material  points,  and  reasonable 
men  might  draw  different  conclusions  from 
the  evidence,  taking  into  consideration  all 
the  circumstances  of  the  transaction  as  dis- 
closed thereby,  then  they  become  questions 
for  the  jury  under  proper  instructions.  Kunz 
v.  Oregon  R.  &  N.  Co.,  51  Or.  191,  205,  93 
Pac  141,  146;  Palmer  v.  Portland  R  L.  & 
P.  Co.,  108  Pac.  213.  Plaintiff  states  that 
he  was  engaged  in  his  work  at  the  time  he 
was  struck,  and  did  not  see  the  engine,  nor 
hear  the  bell  or  whistle.  The  estimate  of 
the  speed  of  the  engine  at  the  time,  as  made 
by  the  witness  Heidenrich,  differs  from  the 
testimony  of  defendant's  witnesses.  From 
the  circumstances  as  detailed  by  the  witness- 


es, as  to  the  manner  in  which  the  other  men 
in  the  crew,  at  work  near  the  plaintiff,  got 
off  the  track,  and  the  statement  of  the  engi- 
neer that  he  did  not  hear  the  engine  strike 
the  angle  bar  or  the  wrench,  "because  he 
was  too  busy  getting  the  engine  stopped," 
which  was  at  the  very  instant  that  plaintiff 
was  struck,  it  might  be  inferred  that  the 
engineer  did  not  apply  the  emergency  brake 
or  try  to  stop  the  engine  until  it  was  close 
to  or  practically  upon  the  plaintiff,  and  that 
its  speed  was  greater  than  estimated  by 
some  of  defendant's  witnesses.  Heldenrlch's 
testimony  that  he  was  near  at  the  time, 
and  did  not  hear  the  whistle  or  bell,  coin- 
cides with  that  of  plaintiff.  This  tends  in 
a  measure  to  show  that  the  whistle  was  not 
sounded  nor  the  bell  rung.  1  Wlgmore  on 
Evidence,  8  664.  From  the  statement  of 
Mr.  H.  Faulkner,  a  section  foreman  of  expe- 
rience, to  the  effect  that  he  would  not  say 
that  the  engineer  slackened  the  speed  of  the 
engine  after  the  whistle  was  sounded,  and 
from  the  estimated  distance  of  35  or  40  feet 
that  the  engine  passed  plaintiff,  it  may  ap- 
pear that  if  the  estimated  distance  of  60 
feet  required  to  stop  the  engine  is  assumed 
to  be  correct  the  engineer  did  not  attempt 
to  stop  the  locomotive  until  within  20  or 
25  feet  of  plaintiff. 

A  railroad  company  has  been  held  lia- 
ble where  a  watchman  at  a  crossing  was 
seen  by  the  engineer  of  a  moving  train  with 
a  lantern  in  his  hand,  if  the  engineer  was 
carelessly  Inadvertent  as  to  whether  or 
not  he  would  get  out  of  the  way.  Betchman 
v.  Seaboard  Air  Line,  75  S.  C.  68,  55  S.  E. 
140.  It  was  the  duty  of  the  engineer  to 
closely  observe  the  men  on  the  track,  and 
the  moment  he  had  reason  to  believe  plain- 
tiff was  not  going  to  get  out  of  the  way 
in  time  to  avoid  danger  to  promptly  use  the 
appliances  at  his  command  to  check  or  stop 
the  engine,  so  as  to  avoid  injury  to  plain- 
tiff. Nelllng  v.  Chicago,  St  P.  &  K.  C.  R, 
Co.,  98  Iowa,  554,  561,  63  N.  W.  568,  67  N. 
W.  404.  It  would  be  useless  for  an  engineer 
to  simply  observe,  if  when  he  plainly  sees 
a  track  repairer  in  a  place  of  danger,  and 
as  a  prudent  man  has  good  reason  to  believe 
that  he  is  not  going  to  move  from  the  track, 
he  falls  to  take  the  proper  measures  at  his 
command  to  stop  the  engine.  We  think  the 
question  of  whether  the  engineer  had  good 
reason  to  believe  for  a  considerable  time 
before  he  endeavored  to  stop  the  engine  and 
avoid  the  collision  that  the  plaintiff  was 
not  going  to  get  out  of  the  way,  and  was 
reckless  was,  under  all  the  evidence  and  cir- 
cumstances, one  for  the  jury.  It  appears 
that  the  engine  was  being  used  for  switch- 
ing purposes  about  the  yards,  where  it  was 
known  to  the  engineer  that  several  men 
were  working;  that  the  necessity  for  run- 
ning at  a  high  rate  of  speed  was  less  than 
that  of  a  regular  train,  and  the  management 
thereof  different  from  that  of  an  engine  and 
train  on  its  regular  run,  and  the  danger  of 
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r turning  at  a  high  rate  of  speed  in  each  a 
yard,  where  several  men  -were  engaged  at 
work,  greater.  Therefore,  when  the  engi- 
neer saw  the  plaintiff  in  a  perilous  position, 
and  unmindful  of  the  approach  of  the  engine, 
It  was  Ms  duty  to  take  active  measures, 
with  the  means  at  his  command,  to  avoid  the 
Injury.  Sullivan  v.  Missouri  Pac.  R.,  97 
Mo.  113,  10  S.  W.  852.  Taking  all  the  evi- 
dence, we  think  it  was  a  question  for  the 
jury  to  determine  whether  the  engineer  used 
ordinary  care  to  avoid  the  collision,  or  care- 
lessly and  recklessly  ran  the  engine  against 
plaintiff,  when  he  saw  for  some  distance 
that  plaintiff  was  in  danger,  and  oblivious 
to  the  approach  of  the  engine,  and  whether 
common  prudence  demanded  of  him,  as  a 
reasonable  man,  that  he  should  slacken  his 
speed  so  as  to  have  the  engine  under  con- 
trol and  be  able  to  stop  it  before  striking 
plaintiff,  in  case  he  did  not  see  it  or  move 
off  the  track.  Doyle  v.  Southern  Pac  Co., 
108  Pac.  201;  Palmer  v.  Portland  R.  L.  & 
P.  Co.,  108  Pac.  211. 

Defendant  asserts  that  plaintiff  was  guilty 
of  contributory  negligence.  "Where  the 
servant  is  engaged  in  performing  service  for 
the  master,  under  circumstances  which  jus- 
tify him  in  assuming  that  ordinary  care  will 
be  observed  to  warn  him  of  approaching 
danger,  he  is  required  to  exercise  only  such 
care  and  vigilance  in  discovering  peril  and 
avoiding  injury  as  is  consistent  with  the  per- 
formance of  the  work  in  which  he  is  en- 
gaged. Any  other  rule  would  place  the  serv- 
ant, while  performing  work  for  the  master*, 
in  the  same  category  as  a  trespasser  upon 
the  premises  of  the  master."  St.  Louis,  I 
M.  &  S.  R  Co.  v.  Jackson,  78  Ark.  100,  108, 
93  S.  W.  746,  748,  6  L.  R.  A.  (N.  S.)  646,  656. 
In  Kelly  v.  Union  RAT.  Co.,  11  Mo.  App. 
1,  the  court  declares  it  to  be  "the  settled 
law  of  the  state,  applicable  to  actions  for 
injuries  received  by  persons  while  upon  rail- 
way tracks  from  passing  trains,  that,  if  It 
appears  from  the  testimony  produced  by  the 
plaintiff  that  the  person  Injured,  being  sui 
Juris,  failed  to  make  use  of  his  faculties  of 
sight  and  hearing,  when  to  do  so  would 
have  enabled  him  to  avoid  the  accident, 
there  can  be  no  recovery;  and  that  the  prin- 
ciple Involved  In  this  rule  Is  equally  appli- 
cable to  the  case  of  a  traveler  crossing  a 
railway  track,  or  a  trespasser,  or  a  bare  li- 
censee or  person  lawfully  employed  on  the 
track;  that  a  fair  statement  of  the  rule  Is 
that,  when  it  appears  that  the  person  In- 
jured did  not  use  his  faculties,  it  is  incum- 
bent on  him  to  show  a  reasonable  excuse 
for  falling  to  do  so."  Where  plaintiff  negli- 
gently assumed  a  position  of  danger  in  such 
a  degree,  and  so  contributed  to  his  hurt  as 
to  leave  him  without  right  of  recovery  for 
any  primary  negligence  of  the  other  party, 
he  may  nevertheless  recover,  If  the  person 
charged  with  the  wrong  or  injury  became 


aware  of  his  peril  in  time  to  avoid,  by  the- 
proper  use  of  all  the  means  at  his  command, 
injuring  him,  and  listlessly,  inadvertently, 
or  negligently  failed  to  resort  to  such  means, 
provided  he  is  himself  free  from  negli- 
gence after  he  became  conscious  of  his  dan- 
ger. Duncan  v.  St  Louis  &  S.  F.,  152  Ala. 
118,  44  South.  418,  422.  See,  also,  Klutt  v. 
Philadelphia  &  R.  R.  Co.  (C.  O.)  145  Fed. 
965;  Philadelphia  &  R  R  Co.  v.  Klutt,  148 
Fed.  818,  78  C.  O.  A.  508;  1  White  on  Per. 
Inj.  on  R.  R  |  398;  1  Shearman  &  Redfleld 
on  Negligence  (5th  Ed.)  |  99.  In  the  case- 
at  bar  it  may  reasonably  be  believed  that 
the  position  In  which  the  plaintiff  was  en- 
gaged at  work  was  a  perilous  one;  and  if  It 
required  both  his  hands  to  use  the  wrench,, 
and  one  foot  to  hold  the  bolt  to  keep  It  from 
turning,  it  would  certainly  appear  that  his 
work  would  require  some  care  and  attention, 
and  It  Is  not  proper  to  assume  that  plaintiff 
was  negligent  in  placing  himself  in  a  posi- 
tion of  danger,  or  that  his  fault,  while  at- 
tending to  his  duty,  contributed  to  his  in- 
jury. "As  a  general  rule,  it  is  not  contribu- 
tory negligence  as  a  matter  of  law  for  a  per- 
son so  employed  not  to  be  on  a  constant 
lookout  for  approaching  trains."  2  Thomp- 
son on  Negligence,  |  1756.  So  the  question 
whether  the  omission  to  look  amounts  to  con- 
tributory negligence  is  one  for  the  jury.  5- 
Thompson  on  Negligence,  |  5524.  Whether 
plaintiff  exercised  ordinary  care,  or  was- 
guilty  of  contributory  negligence  in  this  case, 
was  a  question  for  the  jury.  Baltimore  R. 
R.  Co.  v.  Peterson,  156  Ind.  364,  873,  59  N. 
E.  1044;  Austin  v.  Fltchburg  R  Co.,  172" 
Mass.  484,  52  N.  E.  527;  Comstock  v.  Union 
Pacific  R  R.  Co.,  56  Kan.  228,  42  Pac.  724; 
Sullivan  v.  Missouri  Pac.  R.  Co.,  97  Mo.  113, 
10  S.  W.  852 ;  Railroad  v.  Murphy,  50  Ohio- 
St.  135,  144,  33  N.  B.  403. 

For  these  reasons,  we  think  it  was  error 
for  the  lower  court  to  direct  a  verdict  for 
the  defendant  The  judgment  is  therefore 
reversed,  and  a  new  trial  ordered. 


WEISS  v.  KOHLHAGEN.t 
(Supreme  Court  of  Oregon.  Jan.  31,  1911.) 

1.  Adjoining  Landowners  (§  4*)— Lateral 
Support1— Buildings  on  Land. 

Where  land  is  not  in  its  natural  condition, 
but  has  a  building  thereon,  the  right  of  lateral1 
support,  in  the  absence  of  negligence,  does  not 
extend  to  the  increased  weight  of  the  building, 
and  an  adjoining  landowner  will  not  be  liable 
for  removal  of  such  support,  but,  if  in  making 
an  excavation  In  a  wrongful,  careless,  and  neg- 
ligent manner,  he  endangers  the  support  of  the 
building,  injuring  the  building,  he  will  be  liable, 
though  he  had  given  notice  to  the  owner  of  the 
building  of  his  intent  to  excavate. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  ||  21-44;  Dec  Dig. 
i  4.*] 

2.  Evidence  <|  470*)— Opinion  Evidence. 

To  the  general  rule  that  the  opinions  of 
witnesses  are  not  evidence,  there  are  exception* 


•For  other  cases  see  same  topic  and  secUon  NUMBER  in  Dec  Dig.  *  Am.  Dig.  Key  No.  8erles  ft  Bop'r  Index** 

t  Rehearing  denied  February  28.  1911. 
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resting  upon  dear  necessity,  rendering  them 
admissible  as  evidence,  when  from  the  nature  of 
the  case  the  facts  cannot  be  stated  or  described 
so  as  to  enable  those  whose  duty  it  is  to  draw 
inferences  therefrom  to  form  an  accurate  judg- 
ment respecting  them,  and  when  no  better  evi- 
dence than  such  opinions  is  obtainable. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  |  470.*] 

a  Evidence  (8  470*)— Opinio*  Evidence— 
Admissibility  or  Expebt  Testimony— Dis- 
cretion or  Court. 

The  admissibility  of  expert  testimony  rests 
largely  in  the  discretion  of  the  court,  which, 
however,  cannot  arbitrarily  admit  or  exclude 
such  testimony;  the  discretion  extending  only 
to  the  application  of  rules  of  law  governing  the 
admissibility  of  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  |  470.*] 

4.  Evidence  (|  638*)  —  Opinion  Evidence — 
Competency  or  Expebt  Testimony. 

Contractors  and  builders  of  experience,  ac- 
quainted with  both  the  premises  and  the  cir- 
cumstances surrounding  the  falling  of  a  build- 
ing, caused  by  excavations  on  adjoining  prem- 
ises, are  qualified  to  testify  as  to  what  was  nec- 
essary to  be  done  in  making  the  excavation 
with  safety  to  the  adjoining  building,  and  what 
was  usually  done  under  such  circumstances. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  5  2348;  Dec.  Dig.  8  538.*] 

5.  Evidence  (8  219*)  —  Admissions — Settle- 
ment or  Similar  Liability  with  Othbbs. 

It  may  be  shown  that  a  party  claimed  to 
be  liable  had  settled  with  others  in  the  same 
position  as  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  88  762-770;  Dec  Dig.  8  219.*] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; J.  W.  Hamilton,  Judge. 

Action  by  Max  Weiss  against  George  Kohl- 
hagen.  Judgment  for  defendant,  and  plain- 
tiff appeals.   Reversed  and  remanded. 

This  is  an  action  to  recover  damages  for 
alleged  ■  negligence  In  excavating  along  the 
side  of  a  building  occupied  by  plaintiff  as  a 
store.  In  June,  1908,  the  plaintiff,  as  lessor 
of  A  C.  Marsters,  occupied  a  one-story  brick 
building,  built  In  1904,  100  feet  in  length  by 
40  feet  In  width,  situated  on  lot  2,  block  38, 
in  the  city  of  Roseburg.  Defendant,  the 
owner  of  the  adjacent  lot  8,  for  the  purpose 
of  erecting  a  building,  excavated  a  trench, 
thereon  to  the  depth  of  six  or  seven  feet, 
along  the  full  length  and  so  close  to  and  be- 
low the  foundation  of  plaintiff's  building  as 
to  weaken  and  destroy  the  foundation  sup- 
porting same.  Plaintiff  alleges  that  this  ex- 
cavation was  carelessly  and  negligently  done, 
and  that  by  reason  of  defendant's  wrongful, 
careless,  and  negligent  acts  In  failing  to  re- 
move the  earth,  dirt,  and  clay  by  sections 
below  and  along  the  side  of  said  building, 
and  In  falling  to  build  and  construct  a  wall 
for  defendant's  own  building  along  the  side 
of  the  building  occupied  by  plaintiff,  until 
the  earth,  dirt,  and  clay  along  the  entire 
length  of  said  building  had  been  excavated 
by  sections,  as  la  usually  and  Invariably  done 
by  diligent  and  careful  builders,  who  make 
excavations  with  care  and  regard  for  the  sit- 


uation of  adjoining  estate,  and  that  "by  rea- 
son of  the  defendant's  carelessness  and  neg- 
ligence in  having  failed  to  employ  the  care, 
skill,  and  precaution  usual  in  such  cases,  and 
In  failing  to  shore  up,  brace,  protect,  and 
support  said  building  or  any  part  thereof,  to 
make  the  same  safe  and  secure,  *  *  *  it 
greatly  weakened  the  support  and  foundation 
of  said  building,  and  thereby  caused  the 
north  side  of  said  building,  together  with  the 
wall,  to  cave  in  and  fall  down  upon  plaintiff's 
goods,  wares,  and  merchandise,  situated  in 
said  building."  After  admitting  and  denying 
portions  of  plaintiff's  complaint,  defendant 
affirmatively  alleges:  "That  on  or  about  the 
 day  of  June,  1908,  defendant  excavat- 
ed a  trench  on  his  said  lot  3,  block  38,  for 
the  purpose  of  placing  therein  a  foundation 
for  a  building.  That  said  excavation  was 
done  carefully  with  a  due  regard  for  the  safe- 
ty of  the  property  of  the  said  A.  C.  Marsters, 
lessor  of  plaintiff,  and  for  the  property  of 
plaintiff.  That  without  fault  of  the  defend- 
ant, and  by  reason  of  the  weight  of  super- 
structure placed  thereon,  the  soil  of  the  ad- 
joining lot,  whereon  plaintiff  was  conducting 
his  said  business,  as  alleged  In  plaintiff's 
complaint,  crumbled  and  fell  away,  and 
caused  the  wall  of  said  building  of  said  A.  C. 
Marsters  to  fall.  That  plaintiff  and  the 
lessor  of  plaintiff,  said  A.  C.  Marsters,  each, 
had  notice  and  knew  that  the  defendant  was 
going  to  excavate  and  was  excavating  on  his 
own  lot  for  the  purpose  of  constructing  there- 
on a  building  long  prior  to  the  time  when 
said  wall  fell  as  aforesaid,  and  had  notice  of 
the  method  and  manner  of  such  excavation." 
John  Hunter,  witness  for  plaintiff,  testified, 
in  substance,  that  there  was  a  trench  dug- 
nearly  the  entire  length  of  the  building,  that 
at  the  end  next  to  Jackson  street  it  was  be- 
tween six  and  seven  feet  in  depth,  and  at. 
the  lower  end  probably  four  feet  deep,  and 
that  right  at  the  wall  it  was  dug  straight 
down  on  the  edge  of  the  cement  work,  that 
he  had  had  experience  in  excavating,  having 
dug  cellars  at  the  side  of  buildings  already 
constructed,  braced  up  adjoining  walls,  and 
put  In  basements,  and  understood  that  line- 
of  building  as  well  as  any  other.  As  to  bis 
method  of  making  such  excavations,  witness 
Hunter  stated  that  he  usually  excavated  a 
trench  for  10  or  20  feet,  according  to  the- 
character  of  the  ground,  filled  that  with  ce- 
ment, then  dug  another  section  for  the  same- 
distance  and  filled  with  cement,  and  so  on  un- 
til completed,  thus  bracing  the  adjoining 
walL  Asked  if  this  procedure  was  followed 
In  making  the  excavation  under  dispute,  wit- 
ness responded  that  there  was  no  cement  in 
the  trench  on  the  side  of  the  building  where 
the  wall  caved  In,  that  he  noticed  the  weak- 
ness of  the  wall  that  morning,  on  account  of 
the  water  leaking  in,  and  called  Mr.  Aldrich's 
attention  thereto,  advising  him  to  "send  to- 
Mr.  Marsters  and  have  him  shore  his  wall  up- 


•For  other  csms  see  suns  topic  and  sectton  NUMBER  in  Dm.  Dig.  *  Am.  Dig.  Key  No.  Series  ft  Reo'r  Indexes. 
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at  once."  On  cross-examination  Hunter  was 
asked :  "Now,  would  the  ground  have  fallen 
Into  that  trench  there  without  the  weight  of 
the  Ma  raters  building  being  on  It?"  This  was 
objected  to  by  counsel  for  plaintiff,  the  ob- 
jection overruled,  and  exception  duly  saved. 
On  cross-examination  F.  F.  Patterson,  wit- 
ness for  plaintiff,  was  asked:  "From  your 
experience  as  a  builder,  and  from  your  ex- 
perience as  a  contractor  and  digging  trenches 
and  building  concrete  foundations,  what  do 
you  say?  Would  that  ground  have  fallen 
down  without  the  weight  of  the  Marsters 
building  on  it  or  not?"  The  question  was 
objected  to  by  plaintiff's  counsel,  on  the 
grounds  that  it  was  irrelevant,  incompetent, 
and  immaterial.  The  objection  was  overrul- 
ed by  the  court,  and  exception  duly  saved. 
On  redirect  examination  the  same  witness 
was  asked :  "Is  It  not  a  fact,  Mr.  Patterson, 
that  where  you  dig  a  trench  as  deep  as  this 
trench  was  dug  that  the  dirt  generally  caves 
in?"  To  this  objection  was  made  by  the  coun- 
sel for  defendant,  as  calling  for  the  opinion 
of  the  witness,  which  objection  was  sustained 
by  the  court  and  exception  duly  saved.  Upon 
the  trial  there  was  a  verdict  and  judgment 
for  defendant,  and  plaintiff  appeals. 

John  T.  Long,  Charles  L.  Hamilton,  and 
Frank  G.  MIcelli,  for  appellant.  Cardwell  & 
Watson,  for  respondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
Plaintiff  alleges  that  the  trial  court  erred  in 
denying  the  motion  to  strike  out  that  portion 
of  defendant's  answer  asserting  that  plain- 
tiff had  notice,  in  sustaining  defendant's  ob- 
jection to  certain  questions,  and  in  overruling 
plaintiffs  objection  to  certain  questions,  and 
In  refusing  to  give  Instructions  requested  by 
plaintiff.  Plaintiff  filed  a  motion  to  strike 
out  as  irrelevant  and  immaterial  that  portion 
of  defendant's  answer,  alleging  that  plaintiff 
and  the  lessor  of  plaintiff  had  notice  and 
knew  of  such  excavation.  This  is  clearly  In 
answer  to  the  allegation  of  plaintiff  that  de- 
fendant gave  him  no  notice. 

Bearing  upon  the  question  of  notice,  plain- 
tiff requested  of  and  was  refused  by  the 
court  the  following  Instruction,  saving  there- 
to an  exception:  "If  you  should  find  from 
the  evidence  that  the  defendant  in  making 
excavation  on  his  lot,  by  reason  of  which 
it  is  alleged  that  the  wall  of  the  building 
on  the  adjoining  lot  was  caused  to  fall  and 
do  the  damage  complained  of,  and  you  find 
that  the  excavation  was  made  by  the  defend- 
ant in  an  unskillful  and  negligent  manner, 
and  that  reasonable  and  ordinary  precautions 
were  not  taken  by  the  defendant  in  making 
said  excavation,  so  as  to  prevent  injury  to 
the  adjoining  building,  then  the  defendant 
would  be  liable  for  the  Injury  caused,  not- 
withstanding the  fact  that  the  defendant 
had  given  plaintiff  notice  that  he  Intended 
to  make  the  excavation,  or  that  plaintiff  had 
actual  knowledge  that  the  excavation  was  be- 
ing made."    In  8  Sutherland  on  Damages, 


417,  the  law  applicable  to  this  question  Is 
stated  as  follows:  "There  Is  Incident  to 
the  land  in  its  natural  condition  a  right  of 
support  from  the  adjoining  land,  and,  if 
land  not  subject  to  artificial  pressure  sinks 
and  falls  away  in  consequence  of  the  removal 
of  such  support,  the  owner  is  entitled  to 
damages  to  the  extent  of  the  injury  sustain- 
ed. •  *  «  [citing  McGuire  v.  Grant,  25 
N.  J.  Law,  356,  67  Am.  Dec.  49]."  And  in 
Hummeir  v.  Terrace  Co.,  20  Or.  401,  408, 
26  Pac.  277,  280,  Mr.  Justice  Lord  remarks: 
"If  the  defendant  neglected  to  build  the  wall 
in  a  way  and  of  material  as  was  calculated 
to  resist  the  pressure  of  such  storms  as 
might  reasonably  be  expected  to  happen,  It 
neglected  to  provide  against  the  risks  to 
which  its  structures  exposed  the  property  of 
the  plaintiff,  and  was  guilty  of  negligence 
and  a  want  of  ordinary  care — not  remote  or 
speculative  negligence,  but  actual  negligence 
— in  failing  to  do  what  the  law  required  of 
the  defendant,  namely,  that  a  party  in  the 
exercise  of  a  right  upon  his  own  land  which 
involves  danger  to  the  property  of  his  neigh- 
bor is  bound  to  provide  against  such  danger 
by  all  reasonable  prudence  and  care." 

At  the  time  of  the  rendition  of  the  opinion 
in  Aston  v.  Nolan,  63  Cal.  269,  273,  there 
was  In  California  a  statute  requiring  the 
giving  of  a  notice  when  one  excavated  upon 
an  adjacent  lot  and  opposite  to  a  building, 
In  considering  the  effect  of  which  the  court 
observes:  "It  would  seem  that  by  neglect- 
ing to  give  notice  to  the  adjacent  propri- 
etor, as  required  by  section  832  of  the  Civil 
Code,  the  person  excavating  his  own  lot 
would  become  liable  for  Injuries  caused  by 
a  caving  which  would  not  have  occurred  ex- 
cept for  the  superincumbent  weight  of  his 
neighbor's  building.  This  by  reason  of  the 
section  which  requires  him  to  give  the  no- 
tice. •  *  *  It  is  apparent  that  by  giving 
the  notice  a  person  excavating  cannot  relieve 
himself  of  any  portion  of  the  prudent  care 
with  which  he  must  have  conducted  the  work 
in  the  absence  of  the  statutory  provision  re- 
quiring notice.  His  excavation  must  be  such 
as  would  not  have  caused  the  soil  of  the  ad- 
jacent lot  to  tumble  in  had  it  remained  in 
its  natural  state — not  built  upon.  But  if  he 
gives  the  notice,  and  so  conducts  the  work 
as  that  the  soil,  without  the  weight  of  the 
edifice,  would  not  have  fallen,  his  whole  duty 
Is  performed.  *  •  •  Since  the  enactment 
of  the  section  of  the  Code  the  rights  and 
duties  of  adjoining  proprietors — with  refer- 
ence to  the  matter  in  hand — are  substantial- 
ly the  same  as  they  were  before,  provided  no- 
tice is  given  by  the  party  intending  to  ex- 
cavate." See,  also,  Conboy  v.  Dickinson,  92 
Cal.  600,  28  Pac.  809.  In  Ulrlck  v.  Dakota 
Loan  &  Trust  Co.,  2  S.  D.  285,  291,  49  N. 
W.  1054, 1055,  the  court,  after  citing  2  Wash. 
Real  Prop.  380,  states:  "As  its  right  of  later- 
al support  is  Incident  only  to  the  land  itself, 
In  its  natural  condition,  and  without  the 
superadded  weight  of  improvements,  the 
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damages  recovered  In  an  action  for  the 
simple  withdrawal  of  such  support  are  limit- 
ed to  the  injury  to  the  land  itself.  Thurston 
v.  Hancock,  12  Mass.  221  [7  Am.  Dec.  57]; 
Gilmore  v.  Drlscoll,  122  Mass.  199  [23  Am. 
Rep.  312];  Ferrand  v.  Marshall,  19  Barb. 
[N.  Y.]  380;  Cooley,  Torts,  p.  594.  But  it 
1b  well  settled  that  the  withdrawal  of  such 
lateral  support  may  be  done  in  such  a  man- 
ner as  to  create  a  liability  beyond,  the  in- 
jury to  the  land  simply.  The  law  requires 
of  every  man  that  he  shall  so  use  his  own 
property  as  not  unnecessarily  to  injure  tbat 
Of  bis  neighbor.  If,  therefore,  in  making 
the  excavation  which  he  has  a  right  to 
make,  he  do  it  in  a  wrongful,  negligent,  or 
reckless  manner,  he  will  be  liable  for  the 
full  consequences  of  his  acts — not  only  for 
injury  to  the  soil  itself,  but  to  the  improve- 
ments or  superstructures  thereon — [citing 
Quincy  v.  Jones,  76  111.  241  (20  Am.  Rep.  243), 
and  other  cases]."  And  in  Bobrer  v.  Dien- 
hart  Harness  Co.,  19  Ind.  App.  489,  498,  49 
N.  B.  296,  299,  it  Is  said:  "The  owner  of 
land  has  the  absolute  legal  right  that  it  In 
Its  natural  condition  without  any  structure 
or  artificial  weight  thereon  shall  not  be  de- 
prived of  the  support  which  it  in  such  natu- 
ral condition  has  from  adjoining  land;  and 
he  may  recover  for  the  violation  of  such 
right,  without  regard  to  the  presence  or 
absence  of  negligence  on  the  part  of  the  per- 
son who  violates  the  right  by  the  removal  of 
such  support.  Where  the  land  is  not  in  its 
natural  condition,  but  has  a  building  there- 
on, as  in  the  case  before  us,  the  right  of  sup- 
port without  regard  to  negligence  does  not 
extend  to  the  increased  weight  caused  by  the 
building,  and  for  the  removal  of  the  support 
without  negligence  there  can  be  no  recovery 
for  any  loss  greater  than  would  have  re- 
sulted if  the  laud  had  not  been  burdened 
with  the  superincumbent  artificial  weight 
Where  one  in  making  Improvements  on  his 
own  land  excavates  It  and  thereby  endangers 
the  support  of  a  building  upon  the  adjoining 
land  of  another,  the  former  by  giving  notice 
to  the  latter  may  relieve  himself  of  the  ne- 
cessity of  using  extraordinary  efforts  to  pro- 
tect the  building;  but  in  making  such  exca- 
vation ordinary  care  must  be  exercised  to 
avoid  such  danger,  and  the  person  making 
it  will  be  responsible  for  the  consequences 
of  negligence  therein  of  himself  or  his  serv- 
ants—[citing  Block  v.  Hazeltlne,  3  Ind.  App. 
491,  29  N.  B.  937,  and  Moellering  v.  Evans, 
121  Ind.  195,  22  N.  B.  989,  6  L.R.  A.  449]." 
See,  also,  Kennedy  v.  Hawkins,  54  Or.  171; 
.  102  Pac  733,  25  L.  R,  A.  (N.  S.)  606. 

We  think  the  law  governing  this  case  Is 
tbat  when  land  Is  not  In  Its  natural  condi- 
tion, but  has  a  building  thereon,  the  right 
of  lateral  support,  without  regard  to  negli- 
gence, does  not  extend  to  the  Increased 
weight  of  the  building ;  and  for  the  removal 
of  such  support,  without  negligence,  but  with 
ordinary  prudence  and  care,  defendant  would 
not  be  liable.  But  if  defendant,  in  making 
118  P.— 4 


excavation  on  his  lot,  endangered  the  support 
of  the  building  occupied  by  plaintiff  on  the 
adjacent  lot,  and  did  not  exercise  reasonable 
prudence  and  care  to  avoid  such  danger,  but 
made  his  excavation  In  a  "wrongful,  careless 
and  negligent  manner,"  thereby  causing  in- 
jury to  plaintiff's  property,  defendant  would 
be  liable.  The  giving  of  the  notice  would 
not  relieve  him  from  liability  in  case  of  his 
negligence  in  making  the  excavation. 

From  an  examination  of  the  instructions 
given,  the  theory  of  the  law  upon  which  the 
cause  was  tried  by  the  lower  court  appears 
to  have  been  that,  if  plaintiff  had  knowledge 
or  notice  that  defendant  was  making  or  In- 
tended to  make  such  excavation,  the  defend- 
ant would  not  be  liable,  even  though  the 
work  were  done  in  a  wrongful,  careless,  and 
negligent  manner,  and  the  instructions  given 
were  to  that  effect  We  think  the  substance 
of  the  instruction  asked  by  plaintiff  in  so 
far  as  the  same  relates  to  the  notice  should 
have  been  given.  We  deem  it  unnecessary  to 
consider  all  the  alleged  errors  as  some  of 
the  questions  are  similar. 

Concerning  the  opinion  of  witnesses  In  the 
case  of  National  Bank  v.  Fire  Association,  33 
Or.  179,  58  Pac.  10,  Mr.  Justice  Wolverton 
remarks:  "The  general  rule  is  that  the  opin- 
ions of  witnesses  are  not  evidence,  but  to 
this  there  are  two  notable  and  well-establish- 
ed exceptions,  both  of  which  are  said  to  rest 
upon  a  clear  necessity;  that  is  to  say,  it 
is  only  allowable  when  from  the  nature  of 
the  case  the  facts  cannot  be  stated  or  describ- 
ed in  such  a  manner  as  to  enable  those 
whose  duty  it  is  to  draw  inferences  and  con- 
clusions therefrom  to  form  an  accurate  judg- 
ment respecting  them,  and  when  no  better 
evidence  than  such  opinions  is  obtainable." 
While  in  Nutt  v.  Southern  Pacific  Co.,  25 
Or.  291,  85  Pac.  653,  Mr.  Chief  Justice  Lord 
thus  states  the  rule:  "The  necessity  for 
opinion  evidence  only  exists  where  the  facts 
in  controversy  are  incapable  of  being  detail- 
ed and  described  so  as  to  give  the  Jury  an 
intelligible  understanding  concerning  them; 
but  when  the  facts  are  such  as  can  be  detail- 
ed or  described,  and  the  Jury  are  able  to 
understand  them  and  draw  a  conclusion  from 
them  without  such  opinion  evidence,  the  ne- 
cessity for  it  does  not  exist"  See,  also,  Gra- 
ham v.  Pennsylvania  Co.,  139  Pa.  149,  21 
Atl.  151,  12  L.  R.  A.  293 ;  Rogers  v.  Rhode- 
back,  5  N.  X.  Leg.  Obs.  334.  The  only  diffi- 
culty In  regard  to  the  evidence  in  this  case 
is  in  the  application  of  the  rule.  It  is  not 
always  easy  to  determine  whether  the  evi- 
dence comes  within  the  exception  to  the  gen- 
eral rule.  "The  admissibility  of  expert  tes- 
timony rests  to  a  large  extent  in  the  discre- 
tion of  the  court,  but  this  does  not  mean 
that  the  court  may  arbitrarily  admit  or  ex- 
clude such  testimony,  but  merely  that  the 
court  may  exercise  a  sound  judicial  discre- 
tion in  each  case  In  applying  rules  of  law 
governing  the  admissibility  of  such  testi- 
mony."   5  Ency.  of  Evidence,  524.   In  this 
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case  it  appears  that  some  of  the  witnesses 
are  contractors  and  builders  of  experience, 
acquainted  with  both  the  premises  and  the 
circumstances  surrounding  the  falling  of  the 
building,  and  therefore  peculiarly  qualified  to 
give  information  as  to  what  was  necessary 
to  be  done,  and  what  was  usually  done,  un- 
der such  circumstances. 

George  Kohlhagen,  defendant,  as  a  wit- 
ness in  his  own  behalf,  upon  cross-examina- 
tion was  asked:  "Now  is  it  not  a  fact,  Mr. 
Kohlhagen,  that  after  the  Marsters  building 
fell  down  that  you  paid  Mr.  Marsters  for  his 
building  and  damages?"  This  was  objected 
to  by  defendant's  counsel,  the  objection  sus- 
tained, and  exception  dnly  saved.  It  may 
be  shown  that  the  party  claimed  to  be  liable 
has  settled  with  others  In  the  same  position 
as  plaintiff.  Howl  and  v.  Bartlett,  86  Ga. 
669,  12  8.  E.  1068;  Campbell  V.  Missouri 
Pacific  R.  Co.,  86  Mo.  App.  67;  Grimes  v. 
Keene,  52  N.  H.  330;  16  Cy  c  504,  and  note. 
However,  the  bill  of  exceptions  in  this  case 
does  not  disclose  what  the  answer  to  the 
question  would  have  been,  or  whether  or  not 
the  payment  was  In  the  nature  of  a  com- 
promise. 

For  the  failure  to  give  the  instruction 
above  mentioned,  the  Judgment  of  the  lower 
court  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 


WALLACE  v.  ARMSTRONG  et  al. 
(Supreme  Court  of  Oregon.   Feb.  7,  1911.) 

1.  Contbacts  (j  854*)— Actions— Findings— 
Sufficiency. 

In  an  action  on  a  contract  whereby  plain- 
tiff agreed  to  erect  a  sign  for  defendant,  it  was 
not  necessary  for  the  findings  to  describe  the 
sign  erected,  where  the  answer  admitted  that  it 
was  the  same  as  described  in  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  |  354.*] 

2.  Contbacts  (5  854*)— Action— Findings. 

In  an  action  to  recover  the  price  of  a  sign, 
the  findings  held  to  support  a  judgment  for 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  I  854.*] 

'  8.  Contbacts  (I  346*) — Actions-tVabiancb. 
In  an  action  on  a  contract  to  construct  a 
sign  for  defendant,  an  allegation  in  the  com- 
plaint that  the  contract  price  was  $225  was 
supported  by  evidence  that  the  cost  of  the  sign 
should  be  in  proportion  to  the  cost  of  a  similar 
sign  constructed  by  plaintiff  for  defendant  and 
placed  upon  another  part  of  the  same  building, 
and  that  the  cost  of  the  sign  constructed  under 
the  contract,  as  compared  with  that  of  the  oth- 
er sign,  was  $225;  it  appearing  that  the  deter- 
mination of  the  price  of  the  second  sign  was  a 
mere  matter  of  mathematical  computation. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §8  1737-1753;  Dec.  Dig.  §  346.*] 

4.  Trial  (|  82*)— Reception  of  Evidence— 
Sufficiency. 

An  objection  to  the  admission  of  evidence 
which  did  not  call  the  court's  attention  to  the 


exact  ground  of  objection  thereto  was  insuffi- 
cient. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  193-210;  Dec.  Dig.  f  82.*] 
5.  Contracts  (8  324*)— Bbeaoh— Remedies. 

If  defendant  refused  to  accept  and  permit 
the  erection  of  a  sign,  for  the  construction  and 
erection  of  which  he  contracted  with  plaintiff, 
plaintiff  may  recover  the  contract  price  and  is 
not  relegated  to  an  action  for  damages. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  ff  1549-1557;  Dec  Dig.  |  824.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  W.  N.  Gatens,  Judge. 

Action  by  Elmer  J.  Wallace  against  A.  P. 
Armstrong  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeal.  Affirmed. 

This  proceeding  was  an  action  originally 
begun  In  the  justice's  court  In  Portland.  The 
complaint  stated  two  causes  of  action.  The 
first  was  upon  a  contract  to  paint,  for  de- 
fendant, a  large  plate  glass  sign  of  certain 
dimensions,  and  to  bear  the  following  legend: 

Portland  Business  College 
(The  School  of  Quality) 
A.  P.  Armstrong,  L.L.B.  Principal. 
Take  the  Elevator. 

It  is  alleged  that  defendant  promised  to 
pay  plaintiff,  for  the  making  and  placing  of 
the  sign,  the  reasonable  value  of  such  serv- 
ice, $25.  The  second  cause  of  action  was 
upon  an  alleged  express  contract  to  paint 
a  large  sign  for  defendant,  for  which  de- 
fendant was  to  pay  the  sum  of  $225.  De- 
fendant answered,  denying  the  contract  set 
up  in  the  first  cause  of  action,  and  alleging 
one  identical  to  it,  except  that  the  letters 
"L.L.B."  were  to  be  painted  without  a 
period  after  each  letter,  thus,  "LLB,"  and 
that  the  words  "The  School  of  Quality"  were 
to  be  Included  in  quotation  marks,  viz.,  "The 
School  of  Quality,"  instead  of  being  em- 
braced in  parenthesis.  As  to  the  second 
cause  of  action,  defendant  admitted  making 
a  contract  to  paint  the  sign  substantially 
as  described  In  the  complaint,  but  denied 
that  there  was  any  agreement  as  to  price, 
except  that  plaintiff  agreed  to  paint  it  for 
a  sum  considerably  less  than  that  paid  for 
a  similar  sign  which  he  had  theretofore  con- 
structed and  placed  upon  the  building ;  that 
it  was  agreed  that  the  sign  should  be  con- 
structed and  placed  upon  the  building  by 
the  time  the  public  schools  should  open, 
which  would  be  of  special  benefit  to  defend- 
ant, because  many  students,  attending  high 
school,  who  passed  along  that  street,  would 
be  attracted  to  defendant's  business  college ; 
that  plaintiff  failed  to  construct  the  sign 
within  the  time  agreed  upon;  and  that  ln^ 
November,  19U8,  long  after  the  public  schools 
were  opened,  plaintiff  attempted  to  put  a  sign 
on  the  building,  but  defendant  refused  to 
allow  him  to  do  so.  The  reply  negatived  de- 
fendant's affirmative  defenses.  The  case  was 
appealed  to  the  circuit  court  and  tried  before 
the  judge  without  the  Intervention  of  a  jury. 
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The  court  found  for  plaintiff  In  the  sum 
of  $20  on  the  first  cause  of  action,  and  $200 
on  the  second. 

The  findings  of  fact  were  as  follows:  "(1) 
That  this  cause  was  an  appeal  from  the  Jus 
tlce  court  of  Portland  district,  Multnomah 
county,  Ore.,  on  behalf  of  the  defendant,  and 
that  the  transcript  of  appeal  from  said  court 
was  filed  in  the  above-entitled  court  on  the 

 day  of  ,  1909.   (2)  That  on  or 

about  the  22d  day  of  August,  1908,  at  Port- 
land, Ore.,  plaintiff,  at  the  special  instance 
and  request  of  defendant  above  named,  per- 
formed work  and  labor  and  rendered  services 
for  said  defendant  in  the  construction  of,  and 
the  painting  and  placing  in  position,  a  large 
plate  glass  sign,  the  same  to  be  placed  in  the 
entrance  of  defendant's  place  of  business 
on  Morrison  street,  Portland,  Ore.,  and  for 
such  services,  labor  rendered  and  performed 
by  plaintiff  for  said  defendant  in  the  con-1 
struction  and  placing  of  said  glass  sign,  said 
defendant  agreed  to  and  promised  to  pay 
plaintiff  the  reasonable  value  thereof,  and 
which  said  sum  the  court  finds  to  be  the  sum 
of  $20.  (3)  That  plaintiff  performed  all  of 
his  part  of  the  work  and  finished  and  de- 
livered and  placed  In  position  in  the  en- 
trance of  said  building,  where  defendant 
conducts  his  business,  said  ftate  glass  sign 
In  a  good  first-class,  workmanlike  manner, 
saving  and  excepting  therefrom  a  few  minor 
errors,  for  which  the  court  deducts  the  sum 
of  $5  from  the  price.  (4)  That  plaintiff  is  en- 
titled to  recover  on  the  first  cause  of  action, 
as  herein  set  forth,  the  sum  of  $20.  (5)  The 
court  further  finds  that  plaintiff  and  defend- 
ant on  or  about  the  22d  day  of  August,  1908, 
entered  into  a  verbal  contract  wherein  plain- 
tiff was  to  make  and  construct  for  said  de- 
fendant and  place  in  position  a  large  sign 
3  feet  wide  by  96  feet  long,  In  gold  letters, 
the  same  to  be  placed  In  position  on  the  out- 
side of  the  building  where  plaintiff  conducts 
his  business  on  Morrison  street,  Portland, 
Ore.  (6)  That  the  contract  and  agreed  price 
of  said  sign  was  to  be  the  sum  of  $225 ;  that 
defendant  agreed  and  promised  to  pay  plain- 
tiff therefor  upon  the  completion  and  placing 
in  position  the  same.  (7)  The  court  further 
finds  that  there  was  no  specified  date  or  time 
wherein  or  whereby  said  plaintiff  was  to 
place  said  sign  on  the  building  occupied  by 
defendant,  but  was  to  do  so  as  soon  as  pos- 
sible, and  to  finish  the  same  at  earliest 
possible  date.  (8)  That  plaintiff  did  on  or 
about  the  4th  day  of  November,  1908,  com- 
plete Bald  large  sign,  and  then  and  there 
attempted  to  deliver  same  to  the  defendant 
by  placing  the  same  upon  the  building  as 
constructed  and  agreed  upon  between  plain- 
tiff and  defendant,  and  that  defendant  re- 
fused to  accept  the  same  from  plaintiff,  or 
to  allow  him  to  place  the  same  in  position 
and  to  fulfill  his  part  of  the  contract  on  said 
sign.  (9)  The  court  further  finds  that  plain- 
tiff has  performed  and  has  offered  to 
perform  all  his  part  of  said  contract  and  to 
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complete  the  same,  and  has  been  since  the 
4th  day  of  November,  1908,  ready,  willing, 
and  able  to  deliver  and  place  in  position  the 
said  large  sign  upon  the  building  wherein 
defendant  conducts  his  business  in  Port- 
land as  agreed  upon.  (10)  The  court  fur- 
ther finds  that  plaintiff  is  entitled  to  the  sum 
of  $200  for  making  and  constructing  said 
large  sign  for  defendant.  (11)  The  court  fur- 
ther finds  that  plaintiff  should  not  place  said 
large  sign  in  position,  but  It  is  the  duty 
of  the  defendant  so  to  do,  and  to  make  any 
corrections  upon  the  small  sign  that  he 
should  desire." 
The  defendant  appeals. 

J.  F.  Boothe,  for  appellants.  J.  A.  Strow- 
bridge,  for  respondent. 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  The  objection  to  the  findings  upon 
the  first  cause  of  action  cannot  be  sustained. 
The  complaint  and  the  answer  agree  that  a 
sign,  such  as  described  in  plaintiff's  com- 
plaint, was  made  by  defendant  and  placed 
In  position  on  the  Tilford  building,  but  al- 
leges that  It  differed  from  the  sign  ordered 
In  punctuation. 

The  third  finding,  while  not  as  definite 
as  could  be  wished,  practically  finds  that 
plaintiff  substantially  complied  with  his  con- 
tract. It  was  not  necessary  to  describe  such 
sign,  as  the  answer  admits  that  it  was  the 
same  as  described  in  the  complaint 

The  findings  completely  cover  the  Issues 
raised  on  the  second  cause  of  action,  and 
upon  such  findings  plaintiff  was  entitled  to 
a  Judgment  for  $225.  Defendant  has  suffered 
no  substantial  injury,  but,  upon  the  contrary, 
has  been  benefited-  by  the  court  giving  Judg- 
ment for  a  smaller  amount  than  the  findings 
indicate  he  was  entitled  to. 

In  order  to  sustain  the  allegations  of  the 
second  cause  of  action,  plaintiff  testified,  in 
substance,  that  on  or  about  the  20th  day 
of  August,  1908,  he  entered  into  a  verbal  con- 
tract with  the  defendant,  by  the  terms  of 
which  it  was  agreed  that  plaintiff  should 
construct  and  place  upon  the  Tilford  build- 
ing the  gold-lettered  sign  mentioned  in  the 
complaint,  atod  stated  that  for  such  services 
the  cost  thereof  should  be  in  proportion  to 
the  cost  of  a  similar  sign  constructed  by 
plaintiff  for  defendant  and  placed  upon  an- 
other portion  of  such  building;  that  the 
cost  thereof,  as  compared  with  the  other, 
was  $225.  The  defendant  objected  to  this 
testimony,  as  to  the  cost  of  the  sign.  The 
objection  was  overruled  and  an  exception 
allowed.  The  bill  of  exceptions  does  not  dis- 
close the  whole  of  the  testimony  as  to  the 
second  cause  of  action.  No  ground  was 
assigned  for  the  objection  to  the  foregoing 
testimony ;  but  counsel  contends  that  It  con- 
stitutes a  fatal  variance  from  the  complaint, 
which  alleged  a  direct  promise  to  pay  $225. 
We  think  such  variance  would  be  imma- 
terial if  the  data  were  available  to  both 
parties,  so  that  the  cost  would  be  a  mere 
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matter  of  mathematical  computation.  No 
doubt  plaintiff  and  defendant  knew  the  cost 
of  the  sign  previously  painted,  and,  taking 
this  amount  as  a  basis,  the  contract  became 
certain  as  to  the  consideration.  In  any 
event,  plaintiff  could  not  stand  upon  a  gen- 
eral objection  which  did  not  call  the  court's 
attention  to  the  exact  error  which  he  claim- 
ed. Hlldebrand  v.  United  Artisans,  SO  Or. 
159,  91  Pac.  642. 

It  Is  also  claimed  that,  defendant  not  hav- 
ing accepted  the  property,  plaintiff's  remedy 
is  by  an  action  for  damages -and  not  upon 
the  contract  Whatever  may  be  the  rule  in 
other  Jurisdictions,  the  courts  of  this  state 
have  uniformly  held  contrary  to  defend- 
ant's contention.  Smith  Brothers  v.  V»  heeler 
&  Simmons,  7  Or.  49,  33  Am.  Rep.  698; 
Longfellow  v.  Huffman,  49  Or.  486,  90  Pac. 
907. 

It  does  not  appear  that  any  substantial 
right  of  defendant  has  been  prejudiced  by 
any  action  of  the  lower  court,  and  the  judg- 
ment is  therefore  affirmed. 


BOURNE  v.  WILSON-CASE  LUMBER  CO. 
(Supreme  Court  of  Oregon.   Feb.  7,  1911.) 

1.  Nuisance  (I  75*)— Public  Nuisa it ci>— In- 
junction —  Rights  or  Private  Parties— 
Judgment  at  Law— Necessity. 

A  judgment  at  law,  declaring  certain  acts 
of  defendant  a  nuisance,  is  not  a  condition 
precedent  to  a  suit  for  an  Injunction  by  one 
who  suffers  special  injury  from  its  continuance; 
equity  having  concurrent  jurisdiction  with 
courts  of  law  over  continuing  nuisances. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Dec.  Dig.  |  75.*] 

2.  Nuisance  (|  72*)  —  Public  Nuisance— 
Rights  of  Private  Persons— Special  In- 
jury. 

Where  defendant,  a  sawmill  company  with 
a  mill  located  in  the  gulch  directly  below  plain- 
tiff's residence  property,  maintained  a  waste  fire 
there  which  cast  ashes  and  cinders  over  on 
plaintiff's  property,  from  which  fire  also  escap- 
ed twice  and  spread  to  plaintiff's  property,  de- 
stroying fencing  and  trees  and  shrubbery,  plain- 
tiff suffered  sufficient  special  injury  to  entitle 
him  to  sue  to  enjoin  continuance  of  the  nui- 
sance. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  55  164-169;  Dec.  Dig.  Y  72*] 

8.  Nuisance  (|  75*)— Public  Nuisance— In- 
junction—judgment— Relief  Awarded. 
In  formulating  an  injunction  against  a  pub- 
lic nuisance  at  the  suit  of  a  private  person,  the 
comparative  injury  caused  by  the  decree  to  the 
parties  may  properly  be  considered,  except  that 
the  rule  will  not  apply  to  control  the  court  as 
against  acts  essentially  tortious  in  their  nature. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  i  184;  Dec  Dig.  |  75.*] 

4.  Nuisance  (8  75*)— Public  Nuisance— In- 
junction—Judgment— Relief  Awarded. 
An  injunction  against  the  further  mainte- 
nance of  the  waste  fire  for  defendant's  saw- 
mill, which  enjoins  the  burning  of  waste  prod- 
ucts on  any  part  of  defendant's  land  between 
the  sawmill  and  plaintiff's  property,  or  within 
500  feet  of  plaintiff's  property,  is  too  onerous, 
and  must  be  modified  by  inserting  an  exception 


in  favor  of  a  suitable  furnace  or  appliance 
which  will  effectually  prevent  ashes,  cinders, 
etc.,  from  being  cast  on  plaintiff's  premises,  and 
which  will  properly  confine  the  fire. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Dec  Dig.  |  75.*] 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty; Thomas  A.  McBride,  Judge. 

Action  by  J.  B.  E.  Bourne  against  the  Wil- 
son-Case Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Modified 
and  affirmed. 

Plaintiff  here,  alleging  himself  to  be  the 
owner  of  certain  improved  real  property  in 
the  city  of  Rainier  whereon  are  situated  two 
dwelling  houses  with  sundry  fruit  trees, 
shade  trees,  and  fencing,  complains,  in  sub- 
stance, that,  while  he  was  absent  from  home 
about  two  years  prior  to  the  commencement 
of  the  suit,  the  defendant  built  a  sawmill  in 
a  gulch  adjoining  his  property  and  about  200 
feet  from  it,  and  in  the  operation  of  said 
mill  conveyed  the  sawdust,  slabs,  and  like 
waste  products  of  the  mill  to  a  spot  about 
50  feet  from  the  plaintiff's  premises,  and  has 
since  then,  except  when  the  mill  was  shut 
down  for  repairs,  kept  a  continual  fire  at 
that  point  burning  up  such  waste;  that  by 
reason  thereof  the  ashes,  burning  cinders, 
shavings,  sawdust,  and  smoke  are  constantly 
carried  by  the  wind  and  deposited  on  plain 
tiff's  property  and  his  houses,  fruit  trees, 
shade  trees,  and  fencing;  that  the  fire  has 
escaped  at  different  times  and  burned  some 
of  his  fencing  and  fruit  trees,  and  is  a  con- 
tinual menace  to  the  enjoyment  of  his  prop- 
erty. He  further  claims  that  he  has  been 
damaged  in  the  sum  of  $500,  and,  if  the 
acts  of  the  defendant  are  allowed  to  con- 
tinue, he  will  suffer  gross  and  irreparable 
damage.  His  prayer  la  "that  defendant  be 
enjoined  from  burning  the  waste  products 
of  its  said  sawmill,  such  as  sawdust,  slabs, 
edgings,  shavings,  etc,  on  any  portion  of 
that  certain  piece  of  land  in  defendant's  pos- 
session situate  above  defendant's  sawmill 
and  lumber  yard,  and  plaintiff's  said  prop- 
erty or  within  five  hundred  feet  of  plaintiff's 
said  property,"  and  further  asks  for  judg- 
ment against  the  defendant  of  $500.  The 
answer  admitted  the  corporate  character  of 
the  defendant,  and  otherwise  denied  "each 
and  every  material  allegation  in  all  other 
paragraphs  in  said  complaint."  The  circuit 
court  heard  the  cause  on  the  15th  of  Octo- 
ber, 1908,  and  on  the  27th  of  April,  1909. 
entered  its  decree,  finding  that  the  "burning 
of  the  waste  products  of  the  defendant's  mill 
in  the  manner  and  place  in  which  and  where 
it  is  now  done  constitutes  a  nuisance,  and 
that  the  plaintiff  has  suffered  damages  in 
the  sum  of  $100  from  the  said  nuisance." 
The  court  further  decreed  "that  the  said 
nuisance  be  removed  by  the  defendant  with- 
in three  months  from  the  date  hereof,  and 
that,  after  the  period  of  three  months  from 
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this  date,  the  defendant  be  perpetually  en- 
joined and  restrained  from  burning  the  waste 
products  of  its  said  sawmill,  such  as  saw- 
dust, slabs,  edgings,  shavings,  etc.,  on  any 
portion  of  that  certain  piece  of  land  in  de- 
fendant's possession  situate  between  defend- 
ant's sawmill  and  lumber  yard  and  plain- 
tiffs said  property,  or  within  500  feet  of 
plaintiffs  said  property  in  the  city  of  Rai- 
nier, Columbia  county,  Or.,  and  that  plain- 
tiff have  and  recover  from  defendant  the 
sum  of  $100  and  his  costs  and  disbursements 
In  this  suit,  taxed  at  $52."  From  this  decree 
the  defendant  has  appealed- 

Thos.  G.  Greene,  for  appellant  A.  B.  Tay- 
lor, for  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  From  the  testimony  reported  here  it 
appears  that  the  sawmill  in  question  is  lo- 
cated In  a  gulch  running  from  south  to  north 
into  the  Columbia  river  in  the  town  of  Rai- 
nier. Plaintiffs  property  is  situated  on  a 
bluff  about  40  or  50  feet  above  the  level 
where  the  mill  and  slab  fire  are  situated. 
The  fire,  as  managed  by  the  defendant  es- 
caped, and,  spreading  through  the  brush  ad- 
joining plaintiffs  premises,  burned  his  fences 
twice,  totally  destroying  one  apple  tree  and 
Injuring  other  shrubbery  and  trees.  The 
draft  from  the  fire  continually  carries  up  in- 
to the  air  sawdust  and  cinders,  and  deposits 
them  promiscuously  over  the  houses  and 
garden  of  the  defendant  on  said  premises. 
There  are  two  small  houses  on  plaintiffs 
premises  renting  from  $8  to  $10  per  month 
when  occupied,  and  valued  by  the  different 
witnesses  at  from  $350  to  $700.  The  defend- 
ant's sawmill  proper  represents  an  Invest- 
ment of  $24,000,  and  the  defendant  has  suf- 
ficient other  capital  embarked  in  the  enter- 
prise to  make  the  total  Investment  $50,000. 
In  the  prosecution  of  its  business  It  employs 
continually  about  75  men  In  the  mill  and  In 
the  woods.  Its  pay  roll  averages  from  $175 
to  $200  per  day,  and  it  has  an  output  of 
from  175,000  to  200,000  feet  of  lumber  per 
day. 

It  is  contended  by  the  defense  that,  the 
plaintiff  having  a  plain,  speedy,  and  adequate 
remedy  at  law,  his  suit  In  equity  will  not 
lie  in  the  first  instance,  nor  until  he  has  es- 
tablished at  law  the  fact  that  the  defendant 
maintains  a  nuisance  In  the  manner  and 
form  complained  of.  Equity,  however,  has 
concurrent  jurisdiction  in  a  case  of  continu- 
ing nuisance  working  special  injury  to  a 
plaintiff  not  suffered  in  common  with  other 
persons.  Flelschner  v.  Citizens'  Investment 
Co.,  25  Or.  110,  85  Pac.  174;  Sullivan  v. 
Jones  &  Langhlin  Steel  Co.,  208  Pa.  540,  57 
AH  1065,  66  L.  R.  A.  712.  It  Is  elementary 
that  an  injunction  will  not  lie  at  the  suit 
of  a  private  person  against  a  public  nuisance 
unless  the  complainant  has  experienced  some 
special  Injury  arising  therefrom  which  is 
not  common  to  the  general  public.  In  this 
case,  however,  the  testimony  discloses  that 


the  plaintiff  has  suffered  special  injury  pe- 
culiar to  himself,  in  that  his  trees  are  dam- 
aged and  destroyed,  besides  the  deposits  of 
sawdust  and  cinders,  all  happening  on  ac- 
count of  the  way  in  which  the  defendant  has 
carried  on  the  burning  of  its  waste  products. 
The  evidence  is  plain  that  unless  prevented, 
the  defendant  will  continue  the  management 
of  its  business  as  in  the  past,  and  it  follows 
that  like  conduct  on  the  part  of  the  defend- 
ant will  probably  produce  like  results  In  the 
future.  Hence,  under  the  authorities  above 
mentioned,  the  suit  of  the  plaintiff  is  well 
founded. 

The  question  then  is:  What  decree  will 
the  court  make  so  as  to  preserve  the  rights 
of  the  plaintiff  in  the  reasonable  enjoyment 
of  his  property  and  at  the  same  time  not 
operate  oppressively  upon  the  defendant? 
In  such  cases  it  is  always  proper  to  consider 
the  comparative  Injury  which  such  an  order 
will  produce  upon  both  parties,  with  this 
qualification,  however,  that  comparative  in- 
Jury  will  not  control  the  court  as  against  an 
act  or  series  of  acts  essentially  tortious  in 
their  nature.  American  Smelting  &  Refining 
Co.  v.  Godfrey,  158  Fed.  225,  88  C.  0.  A.  139, 
14  Am.  &  Eng.  Ann.  Cas.  8,  and  notes ;  Bliss 
v.  Anaconda  Copper  Mining  Co.  (C.  C.)  167 
Fed.  342.  The  basic  principle  is  that  the 
rights  of  the  poor  and  humble,  however  small 
their'  property  may  be,  are  as  sacred  in  the 
eyes  of  a  court  of  equity  as  the  vast  posses- 
sions of  the  wealthy  and  powerful.  But 
equality  Is  equity,  and  the  maxim' that  one 
should  use  his  own  so  as  not  to  injure  an- 
other applies  as  well  to  the  small  owner  as 
to  the  large  owner,  and  each  should  be  pro- 
tected In  the  reasonable  enjoyment  of  his 
own.  The  difficulty  Is  not  so  much  in  ascer- 
taining the  abstract  principle  as  in  making 
a  concrete  application  of  the  same,  and  each 
case  must  depend  largely  on  its  own  particu- 
lar facts.  There  Is  no  allegation  in  the  an- 
swer about  the  situation  and  condition  of 
defendant's  property,  and  the  evidence  on 
that  subject  is  almost  as  meager.  We  are 
of  the  opinion,  however,  that  enough  is  shown 
to  make  a  case  for  the  injunction,  so  that 
the  same  should  be  retained  in  some  form, 
yet  in  such  terms  as  to  make  it  bear  with  as 
little  rigor  on  the  defendant  as  possible,  con- 
sistent with  the  preservation  of  the  rights  of 
the  plaintiff.  The  decree  almost  in  the  very 
words  of  the  prayer  of  the  complaint  per- 
petually enjoins  and  restrains  the  defendant 
from  burning  the  waste  products  of  its  saw- 
mill on  any  portion  of  the  land  in  its  pos- 
session situated  between  its  sawmill  and  the 
plaintiffs  property,  or  within  500  feet  of 
plaintiffs  property.  This  would  exclude  the 
use  of  the  most  approved  furnace  made  for 
such  purposes  at  any  point  within  500  feet 
of  the  plaintiffs  premises,  and  it  may  be  pos- 
sible that  500  feet  from  the  plaintiffs  prop- 
erty would  be  outside  of  the  defendant's 
property.  The  decree  should  be  modified  In 
part  so  that  the  defendant  should  be  en  join- 
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ed  from  burning  the  waste  products  of  Its 
sawmill  at  any  place  within  600  feet  of  the 
plaintiff's  premises  except  In  such  a  furnace 
or  other  appliance  as  will  effectually  prevent 
cinders,  ashes,  sawdust,  and  other  material 
from  escaping  and  being  deposited  on  plain- 
tiff's land,  and  so  confine  the  fire  that  the 
same  will  not  spread  to  plaintiff's  real  prop- 
erty described  In  his  complaint.  OWlng  to 
the  paucity  of  the  evidence  on  that  subject, 
the  court  cannot  here  enter  a  definite  decree, 
and  can  only  point  out  in  general  terms  the 
modification  desired. 

The  decree  of  the  court  below  will  there- 
fore be  modified  In  accordance  with  the  prin- 
ciples here  announced,  and  the  cause  remand- 
ed, with  leave  to  either  party  to  apply  to  the 
circuit  court  upon  such  showing  as  may  seem 
proper  to  the  court  for  an  order  In  the  prem- 
ises giving  specific  effect  to  this  decision. 


EILERS  PIANO  HOUSE  v.  PICK. 
(Supreme  Court  of  Oregon.   Feb.  7,  1911.) 

1.  Appeal  and  Ebbob  (f  161*)—  Judgment. 

A  party  cannot  accept  the  benefits  of  a 
judgment  or  decree  and  prosecute  an  appeal 
therefrom. 

[Ed.  Note.— For  other  cases,  tee  Appeal  and 
Error,  Cent  Dig.  ff  979-983;  Dec.  Dig.  | 
161.»] 

2.  Appeal  and  Ebbob  (f  168*)— Right  to 
Appeal— Payment  of  Judgment. 

When  a  judgment  is  rendered  against  a 
party,  his  voluntary  payment  of  the  sum  award- 
ed will  not  preclude  him  from  maintaining  an 
appeal,  unless  it  appears  that  the  payment  was 
not  coerced  and  was  made  with  a  view  of  set- 
tlement. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  55  973-077;   Dec  Dig.  f 


3.  Appeal  and  Ebbob  (I  19*)— Existence  op 
Actual  Contbovebst— Mandamus. 

Where  a  peremptory  writ  of  mandamus 
has  been  awarded,  requiring  the  performance 
of  official  duty,  a  compliance  with  the  com- 
mand necessarily  prevents  an  appeal,  because 
a  reversal  would  nave  nothing  upon  which  to 
operate1. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  5§  63-80;  Dec.  Dig.  |  19.*] 

4.  Appeal  and  Ebbob  (8  193*)— Objection 
Below— Necessity— Sufficiency  of  Com- 
plaint. 

The  sufficiency  of  the  complaint  may  be 
attacked  in  the  appellate  court  for  the  first 

time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  51  1226-1240;  Dec.  Dig.  5 
193.*] 

5.  Replevin  (|  68*)— Allegation  or  Right 
to  Possession. 

Where  a  complaint  in  an  action  to  recov- 
er a  piano  commenced  May  20,  1908.  alleged 
that  on  the  3d  of  January  preceding  the  plain- 
tiff was  the  owner  and  entitled  to  the  posses- 
sion, without  stating  that  be  was  entitled  to 
the  possession  on  May  20,  1908,  the  complaint 
failed  to  state  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  ||  211-214;  Dec.  Dig.  |  58.»] 


Appeal  from  Circuit  Court;  Multnomah 
County;  William  N.  Gatens,  Judge. 

Action  by  Eilers  Piano  House  against  C. 
O.  Pick,  doing  business  as  C  O.  Pick  Trans- 
fer &  Storage  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

This  action  was  commenced  May  20,  1908, 
to  recover  the  possession  of  personal  proper- 
ty. The  complaint,  omitting  the  formal  parts, 
Is  as  follows:  "That  plaintiff  Is,  and  was  dur- 
ing all  the  times  hereinafter  mentioned,  a 
corporation  duly  organized  and  existing  un- 
der the  laws  of  the  state  of  Oregon.  That 
on  or  about  the  8d  day  of  January,  1908,  at 
Portland,  Or.,  the  plaintiff  was  the  owner  of, 
and  entitled  to  the  possession  of,  the  follow- 
ing goods,  to  wit:  One  Kimball  piano,  style 
15  W,  No.  145,569,  and  a  piano  stool  accom- 
panying the  same,  the  value  of  said  proper- 
ty being  the  sum  of  $350.  That  on  or  about 
the  3d  day  of  January,  1908,  the  defendant 
at  Portland,  Or.,  wrongfully  took  said  goods 
and  chattels  from  the  possession  of  the  plain- 
tiff and  now  wrongfully  holds  possession  of 
the  same  from  the  plaintiff.  That  on  or 
about  the  2d  day  of  January,  1908,  and  be- 
fore the  commencement  of  this  action,  plain- 
tiff demanded  possession  of  said  goods  and 
chattels,  but  that  said  defendant  unjustly  de- 
tains same,  to  the  damage  of  this  plaintiff  in 
the  sum  of  $100.  Wherefore  plaintiff  de- 
mands judgment  against  the  defendant  for 
the  recovery  of  said  goods  and  chattels,  or 
for  the  sum  of  $350,  the  value  thereof,  in 
case  delivery  cannot  be  had,  and  for  the  sum 
of  $100  damages,  together  with  Its  costs  and 
disbursements  in  this  action."  The  answer 
denies  the  material  averments  of  the  com- 
plaint and  alleges  that  the  piano  has  been  and 
now  Is  held  under  a  lien  for  storage  amount- 
ing to  $18,  and  that  upon  the  payment  of 
such  sum  defendant  has  been  and  now  is 
ready  and  willing  to  deliver  the  property  to 
plaintiff.  A  reply  put  in  issue  the  allegations 
of  new  matter  in  the  answer,  and,  the  cause 
having  been  tried  without  the  Intervention 
of  a  jury,  the  court  made  findings  of  fact 
and  of  law  and;  based  thereon,  gave  judg- 
ment for  plaintiff,  from  which  defendant  ap- 
peals. 

N.  H.  Bloomfleld,  for  appellant  Miller 
Murdoch,  for  respondent 

MOORE,  J.  (after  stating  the  facts  as 
above).  Objection  is  urged  in  this  court  to 
the  complaint  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  a  question  not  raised  in  the  lower 
court  The  plaintiff's  counsel  Insists  that 
after  the  judgment  herein  was  rendered,  the 
piano  was  voluntarily  surrendered  to  bis  cli- 
ent, and,  such  delivery  being  evidenced  by  the 
abstract  the '  appeal  should  be  dismissed. 
These  questions  will  be  considered  in  their 
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Inverwe  order.  The  rale  Is  settled  in  this 
state  that  a  party  cannot  accept  the  benefits 
of  a  judgment  or  decree  and  prosecute  an  ap- 
peal from  such  determination.  Moore  v. 
Floyd,  4  Or.  260 ;  Portland  Construction  Co. 
v.  O'Nell,  24  Or.  54,  82  Pac.  764;  Thomas  v. 
Booth-Kelly  Co.,  52  Or.  534,  97  Pac.  1078,  132 
Am.  St  Rep.  713.  When  a  judgment  is  ren- 
dered against  a  party,  his  voluntary  payment 
of  the  sum  awarded  will  not  preclude  him 
from  maintaining  an  appeal,  unless  it  satis- 
factorily appears  that  the  payment  was  not 
coerced  and  was  made  with  a  view  of  set- 
tlement. Edwards  v.  Perkins,  7  Or.  149; 
Moores  v.  Moores,  36  Or.  261,  59  Pac.  327. 
Where,  however,  a  peremptory  writ  of  man- 
damus has  been  awarded,  requiring  the  per- 
formance of  official  duty,  a  compliance  with 
the  command  necessarily  prevents  the  main- 
tenance of  an  appeal,  because  the  reversal  of 
the  judgment  would  leave  nothing  upon 
which  it  could  operate.  Jacksonville  School 
Dlst  v.  Crowell,  33  Or.  11,  52  Pac.  693; 
State  ex  rel.  v.  Grand  Jury,  37  Or.  542,  62 
Pac.  208. 

It  was  admitted  at  the  trial  in  this  court 
that  plaintiff  made  and  filed  the  necessary 
affidavit  and  gave  the  required  undertaking, 
so  as  to  secure  possession  of  the  piano,  but 
that  the  defendant  resisted  a  delivery  there- 
of until  after  the  judgment  was  rendered- 
We  are  satisfied  that  the  property  was  not 
surrendered  with  a  view  to  a  settlement  of 
the  controversy. 

Considering  the  sufficiency  of  the  com- 
plaint, which  may  be  challenged  for  the  first 
time  in  this  ,  court,  it  will  be  kept  in  mind 
that  this  action  was  commenced  May  20, 
1908.  The  complaint  alleges,  however,  that  on 
the  3d  of  the  preceding  January  plaintiff  was 
the  owner  of  the  piano  and  entitled  to  the 
possession  thereof.  No  statement  is  made  in 
the  pleading  that  at  the  time  the  action  was 
instituted  plaintiff  was  entitled  to  the  custo- 
dy of  the  property. 

The  rule  annquneed  in  Kimball  v.  Redfield, 
33  Or.  292.  54  Pac.  216,  is  controlling  here- 
in, from  which  it  follows  that  the  judgment 
is  reversed,  and  the  cause  remanded  for  such 
further  proceedings  as  may  be  necessary  not 
inconsistent  with  this  opinion. 


BLANCHARD  v.  EUREKA  PLANING 
MILL  CO.  et  al 

(Supreme  Court  of  Oregon.    Feb.  7,  1911.) 

1.  Fixtures  (|  1*)  —  Personal  Pbopebtt  — 
Attachment  to  Realty. 

Whether  a  chattel  remains  such  after  be 
lag  attached  to  the  realty  depends  on  the  meth- 
od of  its  annexation,  real  or  constructive,  its 
adaptability  to  the  uses  and  purposes  of  the 
realty,  ana  the  intent  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  H  1,  6;  Dec.  Dig.  I  1.*] 


2.  Fixtures  (§  22*)— Chattels— Buyxb  and 
Seller. 

As  between  buyer  and  seller  of  a  chattel, 
it  may  by  agreement  be  made  to  retain  its  per- 
sonal character  even  though  affixed  to  the  buy- 
er's realty,  so  that  it  may  be  removed  without 
injury  to  the  building  to  which  it  is  attached. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  |  57;  Dec.  Dig.  |  22.*] 

a  Fixtures  (§  20*)  —  Machinery  —  Selleb 

and  Mortgagee. 

An  unrecorded  conditional  sale  of  mill  ma- 
chinery reserving  title  in  the  seller  is  valid  as 
against  a  prior  mortgagee  of  the  mill,  where  it 
was  sold  to  be  used  fn  the  mill,  and  was  so  af- 
fixed ss  to  become  a  fixture. 

[Ed.  Note.— For  other  cases,  see  Fixtures. 
Cent  Dig.  88  44-46;  Dec.  Dig.  |  20.*] 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty; Thomas  A  McBride,  Judge. 

Action  by  Dean  Blanchard  against  the  Eu- 
reka Planing  Mill  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Reversed. 

On  November  7,  1906,  the  defendant  Eu- 
reka Planing  Mill  Company  executed  and  de- 
livered to  plaintiff,  as  security  for  the  repay- 
ment of  a  $2,500  loan,  with  interest,  a  mort- 
gage on  the  following  described  property: 
"Commencing  at  a  point  where  a  line  run- 
ning parallel  with  and  along  the  north  side 
of  Water  street  in  the  town  of  Rainier  would 
Intersect  the  east  boundary  line  of  a  certain 
piece  of  tide  land,  sold  and  deeded  by  Dean 
Blanchard  to  F.  C.  Winchester;  thence  run- 
ning northerly  along  the  east  boundary  line 
of  said  piece  of  tide  land  to  the  Columbia 
river;  thence  easterly  up  the  Columbia  river 
sixty  feet;  thence  southerly  parallel  with 
said  northerly  line  to  a  point  on  line  with 
the  north  side  of  Water  street ;  thence  west- 
erly sixty  feet  to  the  place  of  beginning." 
Thereafter,  in  a  proceeding  to  foreclose  the 
mortgage,  the  usual  decree  was  rendered  by 
the  circuit  court  for  Columbia  county  on 
July  7,  1908.  For  the  purpose  of  satisfying 
the  decree,  the  sheriff  of  such  county  duly 
advertised  the  premises  for  sale  on  August 
15,  1908.  On  November  3,  1906,  the  defend- 
ant Columbia  River  Door  Company  entered 
into  a  contract,  in  writing,  with  the  Eureka 
Planing  Mill  Company,  by  which  the  former 
delivered  to  the  latter  certain  machinery  to 
be  used  in  connection  with  the  planing  mill 
and  to  be  placed  in  a  building  situated  upon 
the  property  described  in  the  above  mort- 
gage, namely,  two  moulders,  a  sur facer, 
matcher,  and  mortiser,  together  with  heads, 
knives,  bits,  bolts,  etc.,  for  the  consideration 
of  $925,  payable  in  installments,  for  which 
promissory  notes  were  executed.  The  con- 
tract contained  the  following  clause:  "Title 
to  the  property  shall  continue  to  vest  in  the 
first  party  until  fully  paid  for  as  above  pro- 
vided. In  case  of  default  the  first  party  or 
its  agent  may  enter  upon  the  premises  and 
retake  the  property  without  process  of  law, 
sell  the  same  and  apply  the  proceeds  on  said 
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notes  as  a  credit  thereon."  On  or  about  the 
10th  day  of  November,  1006,  the  personal 
property  mentioned  In  the  agreement  was 
delivered  to  the  Eureka  Planing  Mill  Com- 
pany, and  placed  In  the  building,  and  used 
therein  in  connection  with  the  operation  of 
the  mill.  After  the  decree  of  foreclosure, 
but  prior  to  the  sale  of  the  property,  upon 
the  decree,  namely,  about  August  1,  1008,  the 
defendant  Columbia  River  Door  Company 
entered  upon  the  premises  for  the  purpose  of 
retaking  all  of  the  property  mentioned  in  the 
contract,  as  therein  provided,  and  removed 
the  same  from  the  building  and  placed  it 
without  the  building,  awaiting  an  opportuni- 
ty to  ship  it  Defendant  Tatum  &  Bowen  on 
December  14,  1006,  entered  into  an  agree- 
ment in  writing  with  the  Eureka  Planing 
Mill  Company,  by  which  they  were  to  deliver 
to  the  mill  company  one  Hoyt  planer  and 
mortiser  and  one  set  of  matcher  heads  with 
ship  lap  attachments,  in  furtherance  of  the 
mill  company's  plan  to  equip  the  building 
to  be  used  as  a  planing  mill  on  the  real  es- 
tate above  mentioned.  Tatum  ft  Bowen 
agreed  to  "deliver  to  the  second  party,  sub- 
ject hereto,  and  upon  the  full  performance 
hereof,  will  sell  and  transfer  to  the  sec- 
ond party,  the  following  personal  property. 
•  *  •  This  is  to  be  located  by  the  second 
party  and  to  remain  until  the  full  perform- 
ance hereof  in  Columbia  county,  state  of 
Oregon,  unless  the  first  party's  written  con- 
sent to  removal  be  first  obtained.  •  •  • 
Title  to  the  property  shall  continue  to  vest 
in  the  first  party  until  fully  paid  for  as  above 
provided" — the  price  being  $870,  payable  in 
installments.  The  machinery  was  establish- 
ed in  such  building.  About  August  1,  1008, 
Tatum  ft  Bowen  removed  It  from  the  build- 
ing to  the  platform  outside  preparatory  to 
shipping  It  to  Portland.  On  August  10,  1908, 
plaintiff  brought  a  suit  against  the  Columbia 
River  Door  Company  and  'also  one  against 
Tatum  ft  Bowen  to  enjoin  them  from  remov- 
ing the  machinery  from  the  premises,  con- 
tending that  it  became  a  fixture  and  a  part 
of  the  real  estate  covered  by  the  mortgage. 
Defendants  contend  that  by  these  contracts 
the  property  was  intended  to  and  did  re- 
main personal  property,  and  the  title  thereto 
continued  in  the  vendors,  a  portion  of  the 
purchase  price  thereof  being  still  unpaid. 
For  the  purpose  of  the  trial,  the  two  suits 
were  consolidated  under  the  above  title. 
Plaintiff  by  his  reply  to  the  answer  of  the 
Columbia  River  Door  Company  alleged  that 
the  money  so  loaned  by  him  was  to  be  used 
in  purchasing  machinery,  among  which  was 
that  in  question  here ;  that  the  same  was  to 
be  placed  in  the  mill  and  made  a  part  there- 
of, so  as  to  become  subject  to  plaintiff's  mort- 
gage ;  and  that  he  did  not  at  any  time  have 
knowledge  that  the  machinery  had  not  been 
paid  for  in  full  or  that  defendants  claimed 
to  have  retained  the  title  thereto.  In  his  re- 
ply to  the  answer  of  Tatum  ft  Bowen  he  al- 
leges that  the  building  was  on  the  premises 


at  the  time  of  the  execution  of  the  mortgage, 
and  thereafter  the  machinery  was  placed  in 
it,  firmly  fastened  and  affixed,  namely,  bolt- 
ed to  the  building,  so  as  to  become  a  part 
thereof,  and  that  he  had  no  knowledge  of 
defendants'  claim  thereto.  Upon  the  trial 
the  lower  court  made  findings  in  favor  of 
plaintiff  and  rendered  a  decree  adjudging 
that  the  machinery  became  a  fixture,  subject 
to  the  mortgage,  and  enjoined  Its'  removal. 
The  defendants  Columbia  River  Door  Com- 
pany and  Tatum  ft  Bowen  appeal. 

R.  C.  Wright,  for  appellant  Columbia  River 
Door  Co.  E.  E.  Coovert  (Coovert  ft  Staple- 
ton,  on  the  brief),  for  appellants  Tatum  ft 
Bowen.   L.  S.  Thomas,  for  respondent 

EAKIN,  C.  J.  (after  stating  the  facts  as 
above).  The  rule  that  whatever  Is  affixed 
to  the  soli  becomes  a  part  of  the  realty  has 
been  much  relaxed  In  accordance  with  trade 
and  modern  business  requirements.  In  many 
instances  the  personal  quality  of  the  chattel 
is  retained,  even  though  there  is  an  appre- 
ciable annexation.  Whether  it  shall  remain 
a  chattel  after  it  is  affixed  to  the  realty  de- 
pends upon  three  conditions,  annexation,  real 
or  constructive,  adaptability  to  the  use  or 
purpose  of  the  realty  to  which  it  is  attached, 
and  the  intention  of  the  parties  making  the 
annexation  to  make  it  a  permanent  acces- 
sion to  the  freehold.  As  between  the  vendor 
and  vendee  of  such  personalty,  it  may,  by 
agreement,  be  made  to  retain  Its  personal 
character,  even  though  affixed  to  the  realty 
in  a  manner  In  which  it  can  be  removed 
without  injury  to  the  building.  Therefore 
in  this  case,  as  between  the  defendant  Eu- 
reka Planing  Mill  Company  and  defendants 
Columbia  River  Door  Company  and  Tatum 
ft  Bowen,  the  title  to  the  property  remained 
in  the  vendors  until  full  payment  of  the  pur- 
chase price,  according  to  the  terms  of  this 
agreement  Helm  v.  Gllroy,  20  Or.  517.  26 
Pac.  851;  Mulr  v.  Jones,  23  Or.  332,  31  Pac. 
646, 10  L.  R.  A.  441 ;  Alberaon  v.  Mining  Co., 
30  Or.  552,  65  Pac.  078;  Washburn  v.  Inter- 
Mountain  Mln.  Co.  (Or.)  100  Pac.  382.  But 
when  the  chattel  Is  affixed  to  the  realty,  the 
situation  is  changed  as  to  the  rights  of  a 
purchaser  or  an  incumbrancer  without  no- 
tice of  the  terms  of  the  agreement  The  con- 
dition of  the  agreement  being  unrecorded, 
is  in  the  nature  of  a  secret  lien,  which  is  con- 
trary, to  the  policy  of  the  law,  and  where  the 
machinery  was  sold  for  that  purpose  and 
was  affixed  it  became  a  fixture.  This  ques- 
tion is  fully  discussed  and  decided  in  the 
cases  above  cited.  The  query  arises  here  as 
to  plaintiff's  rights  under  the  facts  disclosed. 
It  appears  from  the  pleadings  that  this  ma- 
chinery was  Installed  in  the  building  subse- 
quent to  the  execution  of  the  mortgage. 
Plaintiff  therefore  Is  not  a  subsequent  pur- 
chaser for  value,  and  cannot  complain  of  the 
terms  of  the  sale  of  the  chattel  by  which  the 
title  Is  retained  by  the  vendor.  By  the  act 
of  1000  (Laws  1000,  p.  237;  L.  O.  L.  |  7414), 
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it  Is  now  necessary  to  file  notice  of  sale,  but 
Is  not  applicable  to  this  case. 

This  question  was  discussed  In  Alberson  v. 
Mining  Company,  supra,  where  the  lessee  un- 
der a  contract  to  purchase  had  placed  fix- 
tures upon  the  property  of  the  lessor  subject 
to  a  chattel  mortgage.  It  was  there  con- 
tended that  after  forfeiture  of  the  lessee's 
right  to  purchase  the  fixtures  became  the 
property  of  the  original  owner  of  the  mine, 
and  the  court  say:  "Now,  going  back  to  the 
election  to  purchase,  when  that  was  done, 
the  property  became  a  part  of  the  freehold 
In  the  status  it  had  been  assumed,  the  own- 
ers paid  nothing  of  value  for  it,  and  it  is 
difficult  to  see  how  a  forfeiture  could  give 
them  the  standing  of  a  purchaser  in  good 
faith.  We  are  satisfied  that  It  could  have  no 
such  effect"  The  rule  in  all  such  cases  is 
that  to  preclude  the  vendor  from  claiming 
the  chattel  under  such  an  agreement  the 
owner  of  the  realty  must  have  been  a  pur- 
chaser thereof  for  value  subsequent  to  the 
annexation  of  the  fixture  and  without  notice 
that  the  vendor  retained  the  title.  Landigan 
v.  Mayer,  82  Or.  245,  51  Pac.  649,  67  Am.  St 
Hep.  521.  Union  Bank,  etc,  Company  v.  Wolf 
Company,  114  Tenn.  255,  86  S.  W.  810,  108 
Am.  St  Rep.  903,  to  which  case  there  is  an 
exhaustive  note  in  4  Am.  &  Eng.  Ann.  Cas. 
1073,  where  the  rule  Is  stated:  "That  in  the 
absence  of  notice  a  subsequent  purchaser  or 
mortgagee  of  the  land  is  not  bound  by  an 
agreement  between  the  owner  of  the  land 
and  one  from  whom  he  purchases  chattels 
that  such  chattels,  though  annexed  to  the 
realty,  shall  retain  their  character  as  per- 
sonalty, and  that  the  title  to  them  shall  re- 
main in  the  seller  until  he  has  been  paid 
for  them."  In  Boston  Safe-Deposit  &  Trust 
Company  v.  Bankers'  &  Merchants'  Tel.  Co. 
(C.  C.)  36  Fed.  297,  referring  to  telegraph 
wires  stretched  upon  poles  on  the  railroad 
right  of  way,  which  was  subject  to  mortgage. 
It  is  said:  "With  respect  to  this  class  of 
property  the  parties  in  interest  may  agree 
that  it  shall  remain  personalty,  subject  to 
be  removed;  and  such  an  agreement  deter- 
mines the  real  character  as  against  an  exist- 
ing mortgage."  To  the  same  effect  are  Brand 
v.  McMahon,  15  N.  T.  Supp.  89  ;i  Padgett  v. 
Cleveland,  88  S.  C.  339,  11  S.  B.  1069 ;  Tifft 
v.  Horton,  53  N.  Y.  877, 13  Am.  Rep.  537. 

In  this  case  plaintiff  is  not  a  purchaser  for 
value  or  mortgagee  of  the  property  subse- 
quent to  the  annexation  of  the  fixtures,  and 
the  title  of  the  defendants  thereto  is  unaf- 
fected by  the  mortgage. 

The  decree  of  the  lower  court  will  be  re- 
versed and  the  suit  dismissed. 

McBRIDB,  J,  took  no  part  in  the  decision 
of  this  case. 


1  Reported  Is  full  In  the  New  York  Supplement; 
reported  as  a  memorandum  decision  without  opin- 
ion In  m  Hon.  682. 


GOBBI  v.  DILEO  et  al. 
(Supreme  Court  of  Oregon.   Feb.  7,  1911.) 

1.  Exceptions,  Bill  of  (§  14*)— Motion  fob 
Nonsuit— Dknial— Tbansckipt  of  Report  - 
xb's  Notes. 

A  reporter's  transcript  of  the  whole  evi- 
dence taken  prior  to  the  denial  of  a  motion  for 
a  nonsuit  is  a  proper  bill  of  exceptions  to  pre- 
sent the  court's  alleged  error  in  denying  a  mo- 
tion for  review  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
BUI  of.  Cent.  Dig.  5  14;  Dec.  Dig.  |  14.*] 

2.  Exceptions,  Bill  of  (§  22*) — Contents- 
Exhibits— Laws  of  Foreign  State— Cor- 
poration. 

Where  a  volume  of  the  statutes  of  a  for- 
eign state  was  offered  in  evidence  to  introduce 
10  pages  thereof,  a  bill  of  exceptions  was  not 
defective  for  failure  to  contain  such  volume. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  |  29;  Dec.  Dig.  |  22.*] 

On  petition  for  rehearing.  Rehearing  de- 
nied. 

For  former  opinion,  see  111  Pac.  49. 

BAKIN,  C.  J.  It  is  contended  by  plaintiff 
that  this  court  has  erred  in  recognizing  the 
transcript  of  the  reporter's  notes  of  the  trial 
as  sufficient  to  enable  it  to  review  the  action 
of  the  lower  court  in  denying  the  motion  for 
a  nonsuit,  for  the  reasons,  first,  that  It  is 
not  a  bill  of  exceptions ;  and,  second,  that  It 
does  not  contain  exhibit  No.  6. 

Counsel  for  plaintiff,  In  the  brief,  contends 
that  a  transcript  of  the  reporter's  notes  of 
the  trial,  even  when  signed  by  the  judge,  is 
not  a  bill  of  exceptions,  within  the  statute 
and  the  decision  of  this  court  in  Nosier  v. 
Coos  Bay  Nav.  Co.,  40  Or.  806,  63  Pac.  1050, 
64  Pac  855,  and  urges  that  the  case  of  Bige- 
low  v.  Columbia  Gold  Min.  Co.,  54  Or.  452, 
103  Pac.  66,  1007.  which  holds  that  the  tran- 
script of  the  whole  evidence  given  prior  to  a 
motion  for  nonsuit  is  a  proper  bill  of  excep- 
tions to  present  the  alleged  error  of  the  court 
in  denying  the  motion  in  effect  overrules 
Eaton  v.  O.  R.  &  N.  Co.,  22  Or.  497,  30  Pac. 
311.  But  counsel  misconceives  the  effect  of 
that  case.  The  principle  announced  In  Blge- 
low  v.  Columbia  Gold  Mln.  Co.,  supra,  was 
decided  in  Johnston  v.  O.  S.  L.  Ry.  Co.,  23 
Or.  94,  81  Pac.  283,  in  which  Eaton  v.  O.  R. 
&  N-  Co.  is  distinguished,  and  this  case  has 
been  followed  ever  since.  The  plaintiff's 
brief  expressly  stated  that  the  bill  of  ex- 
ceptions is  a  transcript  of  the  reporter's 
notes,  and  it  does  not  question  its  sufficiency 
or  identification. 

Exhibit  No.  6  is  volume  2  of  Hill's  Anno- 
tated Codes  and  Statutes  of  Washington, 
which  was  offered  In  evidence  for  the  pur- 
pose of  Introducing  10  pages  thereof.  We  do 
not  deem  its  absence  from  the  record  suffi- 
cient ground  to  preclude  a  consideration  of 
the  motion  for  nonsuit  as  it  Is  a  duplicate 
of  an  authoritative  book  of  which  there  are 
great  numbers,  there  being  one  in  the  State 
Library ;  and  it  would  be  a  sacrifice  of  sub- 
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stance  to  mere  form  to  hold  that  the  court 
would  refuse  to  consider  the  statute,  when 
we  have  It  at  hand,  simply  because  a  differ- 
ent copy  was  Introduced  at  the  trial. 

We  also  adhere  to  our  holding  that  there 
Is  no  evidence  In  the  record  that  the  restrain- 
ing order  was  ever  issued  or  served.  Al- 
though the  motion  for  nonsuit  is  not  very 
specific,  it  questions  the  validity  of  the  in- 
junction order. 

The  motion  is  denied. 


WALTON  v.  MOORE,  t 
(Supreme  Court  of  Oregon.   Feb.  7,  1911.) 

1.  Taxation  (I  734*)— Tax  Sales— Retubn— 
Recitals  —  Amount  of  Interest  —  Neces- 
sity. 

Sess.  Laws  1901,  p.  250,  |  24,  requiring 
the  sheriff  to  publish  a  notice  stating  the  time 
and  place  of  a  tax  sale,  describing  the  parcels 
to  be  sold,  stating  the  amount  of  taxes,  inter- 
est to  date  of  sale,  and  the  penalties  accrued 
against  each  tract,  is  mandatory,  so  that  a 
statement  in  a  notice  that  the  amonnt  of  inter- 
eat  due  on  the  tax  was  $1.12  when  the  amonnt 
on  taxes  due  was  $1.05  made  the  sale  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  18  1470-1473;  Dec.  Dig..  §  734.*] 

2.  Taxation  ff  734*)— Tax  Sale— Compli- 
ance with  Statute. 

A  stricter  compliance  with  the  statutory 
requirements  is  necessary  in  proceedings  to  sell 
land  for  taxes  than  in  execution  sales;  a  very 
strict  compliance  being  necessary  to  make  a  tax 
sale  valid. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {§  1470-1473;  Dec  Dig.  5  734.*] 

3.  Taxation  (§  818*)— On  Appeal. 

Upon  affirming  a  judgment,  in  a  suit  to 

3uiet  title,  in  which  plaintiff  relied  upon  a  tax 
eed,  adjudging  that  the  sale  was  void  and 
awarding  plaintiff  the  money  paid  for  the  land 
at  the  sale,  with  20  per  cent  interest,  and  the 
taxes  since  paid  by  him,  with  10  per  cent,  in- 
terest, and  awarding  the  land  to  defendant,  nei- 
ther party  will  be  allowed  costs. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  8  818*] 

Appeal  from  Circuit  Court,  Lane  County ; 
L.  T.  Harris,  Judge. 

Action  by  J.  J.  Walton  against  George  L. 
Moore.  From  a  Judgment  In  part  for  plain- 
tiff, plaintiff  appeals.  Affirmed. 

Plaintiff  brought  this  suit  to  quiet  his  title 
to  lots  3  and  4  and  the  E.  %  of  the  S.  W. 
%  of  section  80,  township  16  S..  range  6  W., 
in  Lane  county,  Or.  -  Defendant  answered, 
denying  plaintiff's  title,  and  setting  up  title 
in  himself.  On  the  trial  defendant  amended 
bis  answer  by  assigning  certain  alleged  de- 
fects In  the  tax  proceedings,  which  he  claim- 
ed rendered  the  tax  deed  Invalid,  and  ten- 
dered to  plaintiff  with  the  pleading  the 
amount  that  was  bid  for  the  property,  the 
subsequent  taxes  paid  by  plaintiff.  Plaintiff 
introduced  his  tax  deed  and  rested.  Defend- 
ant Introduced  some  part  of  the  assessment 
roll  and  part  of  the  sheriff's  return — what 


part  cannot  be  ascertained  by  the  transcript 
— and  also  rested.  Subsequently  the  case 
was  reopened,  and  plaintiff  introduced  the 
whole  of  the  sheriff's  return.  The  court 
found  for  plaintiff  generally  upon  all  the  is- 
sues raised,  except  as  to  the  publication  of 
the  notice  of  sale,  and  tender  of  the  sum  due 
for  taxes,  and  upon  the  issue  as  to  notice 
found  as  follows:  "That  certain  pages  of  the 
report  of  the  sheriff  on  sale  of  property  for 
delinquent  taxes  were  offered  in  evidence  at 
the  trial  and  copies  of  said  pages  were  sub- 
stituted ;  that  there  was  no  affidavit  attach- 
ed to  said  report  of  the  sheriff,  signed  by  the 
printer,  his  foreman,  or  principal  clerk,  show- 
ing that  the  notice  of  sale  had  been  printed 
in  the  newspaper,  and  the  only  proof  of  such 
publication  was  the  certificate  of  the  sheriff 
that  said  notice  had  been  published,  and, 
while  there  was  no  direct  evidence  that  such 
an  affidavit  had  or  had  not  been  filed,  yet 
plaintiff  offered  an  affidavit  made  by  the 
printer  long  after  the  sale  for  the  purpose 
of  showing  that  said  notice  had  been  pub- 
lished, and  it  is  fair  to  infer  from  this  cir- 
cumstance alone  that  no  proper  affidavit  was 
filed  or  made  before  the  sale  or  at  the  time 
the  sheriff  made  his  report  of  sale,  and  the 
court  finds  from  the  evidence  that  no  affida- 
vit signed  by  the  printer,  his  foreman,  or 
principal  clerk  was  filed  with  the  sheriff's 
report  of  sale,  and  no  such  affidavit  was  filed 
until  after  the  execution  and  delivery  of  the 
tax  deed  hereinafter  referred  to." 

S.  P.  Ness  (Walton  &  Ness,  on  the  brief), 
for  appellant  O.  F.  Skip  worth,  for  respond- 
ent. 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  The  defendant  urged  several  objec- 
tions to  the  validity  of  the  tax  proceedings, 
but  the  return  of  the  sheriff  in  our  opinion 
shows  the  sale  to  have  been  absolutely  void. 
Section  24,  Sess.  Laws  1901,  p.  250,  under 
which  statute  the  proceedings  were  had, 
among  other  things  requires  the  sheriff  to 
publish  a  notice  "stating  the  time  and  place 
of  the  sale  and  a  description  of  the  several 
parcels  of  real  property  to  be  sold,  the 
amount  of  taxes,  interest  to  date  of  sale  and 
penalties  accrued  against  each  tract"  The 
taxes  on  defendant's  land  became  delinquent 
April  4,  1904,  and  the  sale  took  place  Jan- 
uary 14,  1905.  The  amount  of  Interest  due 
on  said  tax  was  $1.05.  In  the  notice  of  sale 
it  was  stated  to  be  $1.12. 

The  statute,  requiring  the  amount  of  ac- 
crued interest  to  be  stated  in  the  notice,  is 
mandatory,  and  a  misstatement  of  it  renders 
the  sale  void.  Commenting  on  a  similar  mis- 
take the  Supreme  Court  of  Massachusetts 
say:  "The  advertisement  did  not  state  the 
amount  of  the  tax  assessed  on  the  land,  but 
stated  a  wholly  different  amount,  and,  for  all 
legal  purposes,  might  as  well  have  contained 
no  statement  whatever  of  the  amount  of  the 
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tax.  To  comply  with  the  statute,  the  exact 
amount  must  be  given.  A  deviation,  however 
small,  is  fatal,  because  a  rule  of  law  cannot 
be  made  to  fluctuate  according  to  the  degree 
or  extent  of  its  violation."  Alexander  v. 
Pitts,  7  Cush.  (Mass.)  603.  See  Cooley  on 
Tax.  934,  and  Black  on  Tax  Titles,  |  207, 
where  the  above  language  is  quoted  with  ap- 
proval. While  the  proceedings  regarding  the 
sale  of  land  for  taxes  is  in  many  respects 
analogous  to  sales  of  real  property  on  exe- 
cution, yet  there  is  abundant  reason  for  re- 
quiring a  stricter  compliance  with  statutory 
requirements  in  the  former  than  in  the  lat- 
ter class  of  cases.  Sales  on  execution  are 
usually  the  result  of  the  voluntary  contracts 
or  acts  of  the  debtor.  There  is  an  opportuni- 
ty to  realize  something  approaching  the  full 
value  of  the  property  sold  and  only  so  much 
need  be  sold  as  will  satisfy  the  debt  While 
in  tax  sales  the  liability  is  involuntary  and 
the  delinquency  usually  the  result  of  poverty 
or  accident,  and  however  great  the  value  of 
the  property,  it  cannot  be  sold  for  more  than 
the  amount  of  the  tax.  Where,  as  found  by 
the  court  In  the  case  at  bar,  a  man  under  the 
mistaken  idea  that  his  property  was  not  tax- 
able until  he  had  secured  his  patent  from 
the  government  has  property,  worth  hun- 
dreds and  possibly  thousands  of  dollars,  sold 
for  the  paltry  sum  of  $14,  he  certainly  has 
the  right  to  demand  that  every  provision  of 
the  law  intended  for  his  benefit  shall  be 
strictly  complied  with  before  he  is  subjected 
to  a  forfeiture.  The  objection  here  sustained 
to  the  sale  may  seem  technical,  but,  if  so, 
it  is  a  technicality  that  works  out  even- 
handed  equity.  The  plaintiff  gets  back  the 
money  he  paid  for  the  land,  with  20  per  cent, 
interest,  and  the  taxes  he  has  since  paid, 
with  10  per  cent,  interest,  and  the  defendant 
recovers  his  land.  Both  parties  ought  to  be 
satisfied,  and,  in  view  of  this  fact,  neither 
party  will  recover  costs. 
The  decree  of  the  circuit  court  is  affirmed. 


LONG  v.  DUFUR  et  aLt» 
(Supreme  Court  of  Oregon.   Feb.  7,  1911.) 

1.  Pleading  (8  8*)— Fobm— Conclusions  or 
Law. 

An  answer,  alleging  that  at  all  times  and 
dates  herein  alleged,  and  for  more  than  20 
yean,  defendant  was,  and  is,  the  adopted  daugh- 
ter and  heir  at  law  of  the  deceased,  is  a  mere 
conclusion  of  law. 

(Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  12-28%;  Dec.  Dig.  §  &•] 

2.  Pleading  (8  8*)— Fobm— Conclusions  or 
Law— Code  Pleading. 

A  code  pleader  must  state  the  facts  from 
which  the  court  may  draw  the  conclusion  of 
law  and  not  the  conclusion  itself. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  88  12-28% ;  Dec.  Dig.  8  8*] 


3.  Adoption  (8  1*)— Natube  or  Proceeding— 
Statutobt. 

Adoption,  being  a  proceeding  unknown  to 
the  common  law,  depends  upon  the  statutes  of 
the  various  states. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  8  15 ;  Dec.  Dig.  8  L* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  206-210;  vol.  8,  p.  7566.] 

4.  Evidence  (8  35*)-Judicial  Notice— For- 
eign Laws. 

The  courts  of  Oregon  cannot  take  judicial 
notice  of  the  statutes  of  other  states. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  88  35,  51 ;  Dec.  Dig.  8  35.*] 

5.  Statutes  (8  281*)— Fobeign  Laws— Plead- 
ing—Necessity. 

If  a  pleader  desires  to  rely  upon  the  stat- 
utes of  another  state,  he  must  set  them  out. 
as  the  court  does  not  take  judicial  notice  of 
them,  especially  when  in  derogation  of  the  com- 
mon law,  and  hence  one  relying  upon  the  adop- 
tion statutes  of  another  state  must  set  them 
out  or  they  are  not  admissible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  88  380,  381 ;  Dec.  Dig.  8  281.*] 

6.  Adoption  (8  3*)— Statutes. 

The  statutes  relating  to  adoption,  being  in 
derogation  of  the  common  law,  must  be  strictly 
followed  in  all  matters. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent.  Dig.  88  1,  2;  Dec.  Dig.  8  3.»] 

7.  Evidence  (8  80*)  —  Pbesumptions  —  Fob- 
eign Laws  —  Testamentary  Capacity  — 
Common  Law. 

In  the  absence  of  evidence  or  pleading  to 
the  contrary,  it  must  be  presumed  that  the  com- 
mon law  prevails  in  Iowa  as  to  testamentary  ca- 
pacity, and  hence  a  married  woman  who  sought 
to  adopt  an  infant  under  under  Code  Iowa  1873, 
§8  2307-2311,  providing  that  any  person  com- 

etent  to  make  a  will  may  adopt  children,  must 
presumed  to  lack  testamentary  capacity,  for 
at  common  law  a  married  woman  could  not  dis- 
pose of  real  or  personal  property  by  will,  and 
hence  her  execution  of  adoption  articles  would 
be  a  nullity. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8  101;  Dec  Dig.  8  80  ;•  Common 
Law,  Cent  Dig.  88  14-16.J 

8.  Adoption  (8  8*)— Declaration— Acknowl- 
edgment. 

An  instrument  of  adoption,  nnder  Code 
Iowa  1873,  88  2307-2311,  which  required  the  ac- 
knowledgment of  the  parents  in  the  manner  of 
acknowledgment  of  deeds,  is  defective  where  not 
acknowledged  by  a  foster  father  who  had  previ- 
ously adopted  the  infant 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  88  12-14;  Dec.  Dig.  8  &•] 

9.  Mortgages  (8  319*)— Release— Mistake- 
Evidence — Sufficiency. 

In  an  action  by  a  married  woman  against 
her  husband's  estate  to  set  aside  the  release  of 
a  mortgage  which  she  held  on  his  property, 
there  being  no  intervening  interests,  evidence 
held  to  show  that  it  was  released  through  mis- 
take. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  88  855-863 ;  Dec.  Dig.  8  319.*] 
Bean,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Multnomah 
County;  W.  N.  Gatens,  Judge. 

Action  by  Joel  M.  Long,  as  executor  of 
Marlon  E.  Clinton,  against  E.  B.  Dufur,  as 
administrator  of  Richard  Clinton,  and  Hat- 
tie  Mullen  and  another.    From  a  judgment 
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for  defendant  Hattle  Mullen,  plaintiff  ap- 
peals. Reversed,  with  directions. 

This  Is  a  an  It  in  equity  commenced  by 
Marion  B.  Clinton,  widow  of  Richard  Clin- 
ton, deceased,  to  cancel  the  satisfaction  of  a 
mortgage  given  by  him  to  her  prior  to  their 
marriage,  entered  on  the  margin  of  the  rec- 
ord thereof,  on  the  ground  that  the  satisfac- 
tion was  entered  by  a  mutual  mistake  of  her 
and  her  then  husband,  and  further  to  fore- 
close the  mortgage.  It  Is  alleged  In  the 
complaint  that  the  defendant  Hattle  Mullen 
and  other  defendants  have,  or  claim  to  have, 
some  Interest  or  claim  on  the  real  property 
described  in  the  mortgage,  but  that  the  same 
is  subsequent  and  subordinate  to  the  lien  of 
the  mortgage  in  question.  Hattle  Mullen  re- 
sists the  decree  prayed  for,  contending  In 
substance  that  the  note  and  mortgage  sued 
on  were  fully  paid,  and  that  the  satisfaction 
was  entered  designedly,  without  mistake,  and 
she  further  asks  for  a  decree  that  she  is  the 
owner  of  the  real  property  described  in  the 
mortgage,  claiming  that  she  is  the  adopted 
daughter  of  Richard  Clinton,  and  in  that 
capacity,  as  his  sole  heir,  is  entitled  to  In- 
herit the  same  as  against  the  plaintiff,  his 
widow.  After  the  cause  was  heard,  and 
while  It  was  under  advisement  in  the  circuit 
court,  Mrs.  Clinton  died,  and  Joel  M.  Long, 
as  her  executor,  was  substituted  as  plaintiff. 
From  a  decree  of  the  circuit  court  in  favor 
of  Mrs.  Mullen,  the  plaintiff  appeals. 

Hayward  H.  Rlddell  and  Martin  L.  Pipes, 
for  appellant  John  A.  Jeffrey,  Raleigh 
Trimble,  and  Jobn  B.  Moon,  for  respondents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  crucial  question  in  the  case  is 
whether  or  not  Mrs.  Mullen  was  the  adopted 
daughter  of  Richard  Clinton,  deceased.  In 
support  of  her  case  Mrs.  Mullen  introduced 
in  evidence  chapter  7,  tit.  IS,  of  the  Code  of 
Iowa  of  1873,  reading  as  follows: 

"Of  the  Adoption  of  Children. 

"Sec.  2307.  Any  person  competent  to  make 
a  will  is  authorized  in  manner  hereinafter 
set  forth,  to  adopt  as  his  own  the  minor  child 
of  another,  conferring  thereby  upon  such 
child  all  the  rights,  privileges,  and  responsi- 
bilities which  would  pertain  to  the  child  If 
born  to  the  person  adopting  In  lawful  wed- 
lock. 

"Sec.  2308.  In  order  thereto,  the  consent  of 
both  parents,  if  living  and  not  divorced  or 
separated,  and  if  divorced  or  separated,  or 
if  unmarried,  the  consent  of  the  parent  law- 
fully having  the  care  and  providing  for  the 
wants  of  the  child,  or  if  either  parent  Is 
dead,  then  the  consent  of  the  survivor,  or  If 
both  parents  be  dead,  or  the  child  shall  have 
been  and  remain  abandoned  by  them,  then 
the  consent  of  the  mayor  of  the  city  where 
the  child  Is  living,  or,  if  not  in  a  city,  then 
of  the  clerk  of  the  circuit  court  of  the  coun- 
ty where  the  child  is  living,  shall  be  given 


to  such  adoption  By  an  instrument  in  writing 
signed  by  the  parties  or  party  consenting, 
and  stating  the  names  of  the  parents,  if 
known,  the  name  of  the  child,  if  known,  the 
name  of  the  person  adopting  such  child,  and 
the  residence  of  all,  if  known,  and  declaring 
the  name  by  which  such  child  is  thereafter 
to  be  called  and  known,  and  stating  also  that 
such  child  is  given  to  the  person  adopting, 
for  the  purpose  of  adoption  as  his  own  child. 

"Sec.  2300.  Such  Instrument  In  writing 
shall  be  also  signed  by  the  person  adopting, 
and  shall  be  acknowledged  by  all  the  parties 
thereto  In  the  same  manner  as  deeds  affect- 
ing real  estate  are  required  to  be  acknowl- 
edged; and  shall  be  recorded  in  the  record- 
er's office  in  the  county  where  the  person 
adopting  resides,  and  shall  be  Indexed  with 
the  name  of  the  parents  by  adoption  as 
grantor,  and  the  child  as  grantee,  In  its  orig- 
inal name  if  stated  in  the  instrument. 

"Sec.  z310.  Upon  the  execution,  acknowl- 
edgment and  filing  for  record  of  such  Instru- 
ment, the  rights,  duties  and  relations  be- 
tween the  parent  and  child  by  adoption  shall, 
thereafter,  In  all  respects,  Including  the  right 
of  Inheritance,  be  the  same  that  exist  by  law 
between  parent  and  child  by  lawful  birth. 

"Sec.  2311.  In  case  of  maltreatment  com- 
mitted or  allowed  by  the  adopted  parent,  or 
palpable  neglect  of  duty  on  his  part  toward 
such  child,  the  custody  thereof  may  be  taken 
from  him  and  entrusted  to  another  at  his  ex- 
pense, if  so  ordered  by  the  circuit  court  of 
the  county  where  the  parent  resides,  and  the 
same  proceedings  may  be  had  therefor,  so 
far  as  applicable,  as  are  authorized  by  law 
in  such  a  case  in  the  relation  of  master  and 
apprentice;  or  the  court  may,  on  showing  of 
the  facts,  require  from  the  adopted  parent, 
bond  with  security,  in  a  sum  to  be  fixed  by 
him,  the  county  being  the  obligee,  and  for 
the  benefit  of  the  child,  conditioned  for  the 
proper  treatment  and  performance  of  duty 
toward  the  child  on  the  part  of  the  parent; 
but  no  action  of  the  court  in  the  premises 
shall  affect  or  diminish  the  acquired  right  of 
Inheritance  on  the  part  of  the  child,  to  the 
extent  of  such  right  in  a  natural  child  of 
lawful  birth." 

The  reception  of  this  statute  in  evidence 
was  objected  to  by  the  plaintiff  on  the  ground 
for  one  thing,  that  the  statute  of  the  sister 
state  of  Iowa  was  not  pleaded  by  the  defend- 
ant Mullen  so  as  to  entitle  the  same  to  ad- 
mission in  evidence.  The  defendant  Mullen 
also  Introduced  in  evidence  what  purported 
to  be  copies  of  two  sets  of  adoption  papers 
relating  to  her  adoption;  first,  by  Cyrus 
Crooks  and  Delite  Crooks;  and,  second,  by 
Mary  Mallnda  Clinton  and  Richard  Clinton, 
which  papers,  with  certificates  thereunto  an- 
nexed, read  as  follows: 

"Articles  of  Adoption. 

"Cyrus  Crooks  &  Delite  Crooks  to  Hattle 
Jackson.   Know  all  men  by  these  presents, 
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that  we,  Albert  Jackson  &  Mary  Jackson, 
father  and  mother  of  Battle  Jackson,  do  by 
these  presents  consent  and  agree  that  Cyrus 
Crooks  &  Dellte  Crooks  may  have  and  by 
these  presents  do  consent  that  the  said  Cy- 
ras ft  Dellte  Crooks  may  have  from  this  time 
on  until  the  period  of  said  Hattle  Jackson's 
majority  the  sole  and  absolute  possession  of 
said  Hattle  Jackson,  that  they  may  adopt 
her  as  their  own  child  the  same  as  though 
she  had  been  born  unto  them  as  their  own 
child.  The  said  Cyrus  Crooks  &  Dellte 
Crooks  do  hereby  consent  to  adopt  the  said 
Hattle  Jackson  as  their  own  child  and  agree 
that  she  may  have  all  rights  and  privileges 
the  same  as  though  she  the  said  Hattle  had 
been  born  unto  them.  It  Is  further  agreed 
that  the  name  the  said  Hattle  Jackson  shall 
be  known  by  from  the  date  of  this  article 
henceforth  shall  be  Hattle  Crooks.  This  ar- 
ticle is  made  in  pursuance  of  the  provisions 
of  the  Code  of  Iowa  1873,  and  it  Is  mutually 
agreed  between  the  parties  to  it  that  the  sec- 
tion of  said  Code  of  1873,  in  relation  to  the 
adoption  of  children  shall  be  a  part  of  this 
article  and  the  terms  of  this  article  govern- 
ed thereby.  All  the  above  named  parties  be- 
ing now  residents  of  Cherokee  Co.,  Iowa.  In 
testimony  whereof  we  have  hereunto  set  our 
bands  this  17th  day  of  January  1876.  Albert 
Jackson.  Mary  Jackson.  Cyrus  Crooks.  De- 
llte Crooks. 

"State  of  Iowa,  Cherokee  County — ss.:  Be 
It  remembered  that  on  the  17th  day  of  Janu- 
ary, A.  D.  1886,  before  the  undersigned,  J.  D. 
F.  Smith,  a  notary  public  in  and  for  said 
county,  personally  came  Albert  Jackson, 
Mary  M.  Jackson,  Cyrus  Crooks  and  Dellte 
Crooks  to  me  known  to  be  the  Identical  per- 
sons whose  names  are  affixed  to  the  forego- 
ing instrument  and  acknowledged  the  execu- 1 
tion  of  the  same  to  be  tbelr  voluntary  act 
and  deed.  Witness  my  hand  and  notarial  seal 
the  day  and  year  last  above  written.  [Seal] 
J.  D.  F.  Smith,  Notary  Public.  Filed  for 
record  August  23,  1889,  at  9  o'clock  a.  m. 
O.  Gage,  Recorder."  Above  and  foregoing 
articles  recorded  In  Book  1  of  Misc.  Records, 
p.  57L 

"Adoption  Papers. 

"Mary  Malinda  Clinton  ft  Husband  to  Hat- 
tle Crooks,  Cyrus  Crooks  ft  Elizabeth  Dellte 
Crooks.  Know  all  men  by  these  presents,  that 
we,  Cyrus  Crooks  and  Elizabeth  Dellte  Crooks, 
husband  and  wife,  residents  of  Cherokee, 
Cherokee  county,  Iowa,  having  heretofore 
adopted  as  our  own  child  Hattle  Jackson  un- 
der the  name  of  Hattle  Crooks  by  articles  of 
adoption  duly  signed,  executed  and  acknowl- 
edged by  us  and  the  said  child's  father  and 
mother  Albert  Jackson  and  Mary  Malinda 
Jackson,  which  articles  of  adoption  were  filed 
for  record  In  the  office  of  the  recorder  of 
Cherokee,  Cherokee  county,  Iowa,  this  23d  day 
of  Aug.  1889,  do  hereby  consent  that  the  said 
Hattle  Crooks,  a  resident  of  Cherokee,  Chero- 
kee county,  Iowa,  may  be  adopted  as  their  own 


child  by  her  natural  mother  Mary  Malinda 
Clinton  of  Portland,  Oregon,  and  Richard 
Clinton,  of  Portland,  Oregon,  husband  of  said 
Mary  Malinda  Clinton,  the  said  child  hereaft- 
er to  be  called  and  known  by  the  name  of 
Hattle  Clinton.  Said  child  was  fourteen  years 
old  Sept  28, 1888.  And  the  said  Mary  Malinda 
Clinton  and  Richard  Clinton  hereby  agree 
to  adopt  and  do  adopt  as  their  own  child 
with  right  of  inheritance  from  each  of  them, 
the  said  Hattle  Crooks,  to  be  hereafter  known 
and  called  by  the  name  of  Hattle  Clinton. 
Witness  our  hands  this  23d  day  of  August, 
A.  D.  1889.  Cyrus  Crooks.  Elizabeth  De- 
llte Crooks.  Mary  Malinda  Clinton.  Rich- 
ard Clinton. 

"State  of  Iowa,  Cherokee  County — ss.:  Be 
it  remembered  that  on  this  23d  day  of  Au- 
gust, A.  D.  1889,  before  me,  M.  Wakefield,  a 
notary  public  In  and  for  said  county,  person- 
ally appeared  Elizabeth  Dellte  Crooks  apd 
Mary  Malinda  Clinton  to  me  personally 
known  to  be  the  identical  persons  whose 
names  are  subscribed  to  the  foregoing  Instru- 
ment as  makers  thereof  or  grantors  therein 
and  severally  acknowledged  the  same  to  be 
their  free  and  voluntary  act  and  deed.  Wit- 
ness my  hand  and  notarial  seal  this  23d  day 
of  August,  A.  D.  1889,  at  Cherokee,  Cherokee 
Co.,  Iowa.  [Seal.]  M.  Wakefield,  Notary 
Public  in  and  for  Cherokee  Co.,  Iowa. 

"State  of  Oregon,  Multnomah  County— ss.: 
Be  It  remembered  that  on  this  11th  day  of 
October,  A.  D.  1889,  before  the  undersigned, 
a  notary  public  In  and  for  said  county,  per- 
sonally came  Richard  Clinton  to  me  personal- 
ly known  to  be  the  identical  person  whose 
name  Is  affixed  to  the  foregoing  instrument 
as  grantor  or  maker  and  acknowledged  the 
instrument  to  be  his  voluntary  act  and  deed 
and  that  he  executed  the  same  for  the  pur- 
poses therein  mentioned.  Witness  my  hand 
and  notarial  seal  the  day  and  year  last  above 
written.  James  Gleason,  Notary  Public  for 
Oregon.  Filed  for  Record  Oct  15th,  1889, 
at  3%  o'clock  p.  m.  O.  Gage,  Recorder. 

"State  of  Iowa,  Cherokee  County — ss.:  I, 
John  W.  Stevens,  county  recorder  In  and  for 
Cherokee  county,  Iowa,  do  hereby  certify 
that  the  foregoing  is  a  true  and  perfect  copy 
of  the  record  of  the  articles  of  adoption  of 
Hattle  Jackson  by  Albert  Jackson  and  Mary 
M.  Jackson  and  Cyrus  Crooks  and  Dellte 
Crooks,  as  recorded  in  Misc.  Records,  Book 
No.  1,  page  571,  by  O.  Gage,  Recorder,  on 
Aug.  23, 1889,  and  of  the  articles  of  adoption 
of  Hattle  Crooks  by  Cyrus  Crooks  and  Eliza- 
beth Dellte  Crooks  and  Mary  Malinda  Clin- 
ton and  Richard  Clinton  as  recorded  In  Book 
1,  of  Misc.  Records  of  Cherokee  County, 
Iowa,  page  608,  by  O.  Gage,  Recorder  on  Oct 
15,  1889.  In  witness  whereof  I  have  here- 
unto subscribed  my  name  at  my  office  In 
Cherokee,  Cherokee  county,  Iowa,  this  24th 
day  of  March,  1909.  John  W.  Stevens,  Re- 
corder, Cherokee  County,  la. 

"State  of  Iowa,  County  of  Cherokee:  I, 
Wm.  Hutchinson,  Judge  of  the  Fourth  Judi- 
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cial  district  of  the  state  of  Iowa,  hereby  cer- 
tify that  John  W.  Stevens,  whose  signature 
appears  to  the  above  certificate,  Is  at  present 
the  recorder  of  Cherokee  county,  Iowa,  and 
is  the  officer  having  the  legal  custody  of  the 
records  of  articles  of  adoption  that  have 
been  filed  for  record  In  said  county  and  state. 
[Seal.]  Wm.  Hutchinson.  Dated  at  Chero- 
kee, Iowa,  April  5, 1909.  Attest:  H.  V.  Taft, 
Clerk." 

The  plaintiff  objected  to  these  adoption  pa- 
pers on  the  ground,  among  other  things,  that 
they  do  not  show  a  legal  adoption  under  the 
laws  of  Iowa  or  any  other  state.  The  alle- 
gation of  the  answer  of  the  defendant  Mul- 
len respecting  her  adoption  by  Richard  Clin- 
ton, deceased,  reads  as  follows:  "That  at  all 
the  times  and  dates  herein  alleged,  and  for 
more  than  20  years  last  past,  Hattle  Mullen 
was,  and  is  now,  the  duly  and  legally  adopt- 
ed daughter  and  heir  at  law  of  the  said 
Richard  Clinton,  deceased." 

If  It  were  a  matter  of  pleading  a  Judgment 
or  decree  of  a  court,  it  would  be  sufficient  to 
state  that  the  same  was  duly  given  or  made 
— this  by  virtue  of  the  convenient  rule  of 
pleading  such  matters  under  section  87,  I*  O. 
L. — but  even  then  the  judgment  or  decree 
should  be  described  in  such  terms  as  to 
identify  it  clearly.  On  the  other  hand,  where 
a  contract  Is  to  be  pleaded,  it  should  be  set 
out  either  according  to  Its  legal  effect  or  in 
Its  very  words,  and,  If  it  is  made  under  a 
particular  statute  of  another  state,  good 
pleading  requires  that  such  statute  should 
also  be  alleged  on  the  principle  that  In  such 
cases  the  law  of  the  place  where  the  con- 
tract v/aa  made  is  part  of  the  contract  At 
best  the  allegation  of  the  answer  already 
quoted  is  a  conclusion  of  law.  A  standard 
rule  of  code  pleading  is  to  state  facts  from 
which  the  court  can  draw  the  legal  conclu- 
sion desired  by  the  pleader.  Adoption  is  a 
proceeding  unknown  to  the  common  law  and 
depends  upon  the  statutes  of  the  different 
states.  The  courts  of  this  state  cannot  take 
judicial  notice  of  the  statutes  of  sister  states 
of  the  Union.  If  a  pleader  desires  to  rely 
upon  the  legislative  enactments  of  another 
state,  It  is  his  duty  to  set  them  out  by  ap- 
propriate pleading,  especially  where  such 
statutes  and  the  proceedings  thereunder  are 
in  derogation  of  the  common  law.  Cressey 
v.  Tatom,  9  Or.  541;  Balfour  v.  Davis,  14 
Or.  47,  12  Pac.  89.  Under  the  rules  laid 
down  In  these  two  cases  the  pleading  of  the 
defendant  Mullen  Is  clearly 'insufficient  to  au- 
thorize the  Introduction  in  evidence  of  the 
statutes  of  Iowa. 

But,  passing  this  question,  it  may  be  ap- 
propriate to  consider  the  sufficiency  of  the 
adoption  papers  on  their  merits,  waiving 
some  important  defects  in  the  authentication 
of  the  copies  before  us  and  bearing  in  mind 
the  rule  that  statutes  relating  to  adoption  of 
infants,  being  in  derogation  of  the  common 
law,  must  be  strictly  pursued  in  all  essential 
particulars.    Furgeson  v.  Jones,  17  Or.  205, 


20  Pac.  842,  8  L.  A.  R.  620,  11  Am.  St  Rep. 
808;  Purlnton  v.  Jamrock,  195  Mass.  187,  80 
N.  B.  802,  18  iL.  R.  A.  (N.  S.)  926.  Tbe 
statute  of  Iowa  above  quoted  requires  that  a 
person  must  be  competent  to  make  a  will  if 
he  would  adopt  as  his  own  the  minor  child 
of  another.  It  does  not  appear  either  in  the 
pleadings  or  in  the  evidence  what  are  the 
requislties  of  testamentary  capacity  in  the 
state  of  Iowa.  The  Iowa  statute  further  re- 
quires that  the  instrument  declaring  the 
adoption  shall  be  acknowledged  by  all  the 
parties  thereto  in  the  same  manner  as  deeds 
respecting  real  estate  are  required  to  be 
acknowledged,  but  the  record  here  Is  utterly 
silent  as  to  the  law  of  Iowa  on  the  subject 
of  acknowledgments. 

The  adoption  process  in  Iowa,  according  to 
the  statute  quoted,  Is  summed  up  in  the 
language  of  section  2310:  "Upon  the  execu- 
tion, acknowledgment  and  filing  for  record 
of  such  instrument  the  rights,  duties,  and 
relations  between  the  parent  and  child  by 
adoption  shall,  thereafter,  in  all  respects, 
including  the  right  of  inheritance,  be  the 
same  that  exist  by  law  between  parent  and 
child  by  lawful  birth."  In  the  absence  of 
pleadings  and  evidence  on  that  subject,  we 
cannot  presume  that  the  persons  seeking  to 
adopt  the  defendant  Hattle  Mullen  were  pos- 
sessed of  "testamentary  capacity"  as  defined 
by  the  Iowa  Code,  or  that  the  acknowledg- 
ments set  out  in  the  adoption  papers  were  suf- 
ficient under  the  laws  of  that  state.  Indeed, 
presuming,  as  we  must  in  the  absence  of 
both  pleading  and  evidence  on  that  subject, 
that  the  common  law  prevails  In  Iowa  as  to 
testamentary  capacity,  we  are  forced  to  the 
conclusion  that  the  married  women  men- 
tioned In  those  papers  had  not  testamentary 
capacity,  for  at  common  law  no  married  wo- 
man could  by  will  dispose  of  either  real  or 
personal  property.  30  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  606. 

Again,  one  of  the  essentials  prescribed  by 
the  Iowa  statute  is  the  acknowledgment  by 
all  the  parties  to  the  instrument  Conceding, 
without  admitting,  that  the  adoption  of  Mrs. 
Mullen  by  Cyrus  Crooks  and  Dellte  Crooks 
was  regular,  the  alleged  adoption  of  her  by 
Richard  Clinton  and  wife  is  fatally  Irregular 
In  that  according  to  the  record  before  us, 
Cyrus  Crooks,  her  foster  father  by  the  first 
adoption,  did  not  in  any  manner  acknowledge 
the  execution  of  the  second  adoption  papers. 
The  certificate  of  acknowledgment  shows 
that  the  same  was  acknowledged  in  Iowa 
only  by  Mrs.  Crooks  and  Mrs.  Clinton.  If 
they  were  incompetent  under  the  rules  of 
common  law,  which  we  must  presume  existed 
in  Iowa,  to  make  a  will,  their  execution  or 
acknowledgment  of  the  articles  of  adoption 
would  be  a  nullity,  and,  if  otherwise  compe- 
tent the  second  act  of  adoption  under  which 
Mrs.  Mullen  claims  was  not  complete  as  to 
Cyrus  Crooks  without  his  acknowledgment 
of  the  instrument  in  the  manner  required  for 
the  acknowledgment  of  deeds. 
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Many  cases  have  been  pressed  upon  our 
attention  calling  for  the  liberal  construction 
of  the  act  of  adoption,  bnt  in  all  the  Iowa 
eases  on  that  subject  the  acknowledgment 
and  filing  for  record,  as  well  as  the  execution 
of  the  instrument  of  adoption,  are  laid  down 
as  essential  requisites  to  complete  a  legal 
adoption.  As  late  as  1907,  in  the  case  of 
Sires  v.  Melvln,  136  Iowa,  460, 118  N.  W.  108, 
the  Supreme  Court  of  that  state  reviews  the 
authorities,  and,  while  applying  liberal  con- 
struction to  acts  of  adoption  where  mere  de- 
tails are  not  essential,  yet  holds  fast  to  the 
principle  that  execution,  acknowledgment, 
and  filing  for  record  are  three  requirements 
of  a  valid  adoption,  neither  one  of  which  can 
be  dispensed  with.  The  doctrine  of  the  Mis- 
souri cases  is  also  laid  before  us,  of  which 
Thomas  v.  Maloney,  142  Mo.  App.  193,  126 
S.  W.  522,  is  an  illustration.  In  that  case 
the  adoption  was  upheld  on  the  ground  of 
full  performance  by  the  child  and  of  repre- 
sentations made  to  her  by  her  foster  parents 
that  she  was  their  adopted  child  and  that 
they  had  legally  adopted  her,  and  the  court, 
on  the  broad  principles  of  equity,  held  that, 
after  the  lapse  of  many  years  during  which 
she  had  duly  performed  the  filial  offices  of 
child,  the  circumstances  of  the  case  would 
render  it  grossly  inequitable  to  deny  the 
regularity  of  her  adoption.  In  this  case, 
however,  no  such  features  appear,  and  there 
is  no  allegation  on  that  subject  The  sole 
declaration*  of  the  answer  is  that  heretofore 
quoted. 

Moreover,  as  held  in  the  Iowa  case  of  In 
re  Lamb,  140  Iowa,  89,  117  N.  W.  1118,  18  L. 
R.  A.  (N.  S.)  228,  unless  the  facts  relied  upon 
establish  the  relationship  of  heir  at  law,  the 
claimant  in  question  cannot  assume  that 
relationship  in  equity. 

The  conclusion  is  Inevitable  that  both  as  a 
question  of  pleading  and  as  a  question  of 
evidence  the  case  of  the  defendant  Hattle 
Mullen  on  the  matter  of  adoption  Is  not  made 
out 

In  this  view  of  the  case  the  remaining 
question  as  to  the  alleged  mistake  in  entering 
satisfaction  on  the  mortgage  mentioned  Is 
rendered  of  less  importance ;  but  It  remains 
for  decision.  The  great  preponderance  of 
testimony  in  the  case  shows  that  the  satis- 
faction was  entered  by  mutual  mistake  of 
Clinton  and  his  wife.  She  had  loaned  him 
$6,000  on  his  note  and  mortgage  in  question 
prior  to  their  marriage.  The  property  con- 
sisted largely  of  city  lots,  and  he  was  selling 
them  from  time  to  time  as  the  real  estate 
market  gave  him  opportunity.'  As  he  made 
sales  she  would  go  with  him  to  the  court- 
house and  enter  partial  satisfaction  of  the 
mortgage,  releasing  from  its  effect  a  given 
lot  in  question.  She  states  in  substance  that 
on  the  occasion  in  question  he  was  in  a  great 
hurry  and,  going  with  her  to  the  courthouse, 
called  upon  the  clerk  in  charge  of  the  rec- 


ords to  enter  a  partial  satisfaction  of  the 
mortgage,  and,  owing  to  their  haste  as  well 
as  her  confidence  in  her  husband,  who  had 
never  theretofore  deceived  her,  she  signed 
what  was,  as  she  supposed,  a  partial  release 
of  the  mortgage,  when  in  fact  the  clerk  had 
stamped  on  the  face  of  the  record  full  satis- 
faction of  the  same.  It  also  appears  In  evi- 
dence that  subsequently  Clinton  spoke  of 
thereafter  gradually  reducing  the  mortgage 
and  hoping  to  get  it  paid. 

In  view  of  these  circumstances,  especially 
as  there  are  no  intervening  Interests,  the 
court  considers  that  the  allegation  of  mutual 
mistake  in  entering  satisfaction  of  the  mort- 
gage is  made  out  by  the  great  preponderance 
of  the  evidence. 

These  considerations  lead  to  a  reversal  of 
the  decree  of  the  circuit  court  A  decree  of 
this  court  will  be  entered  according  to  the 
prayer  of  the  complaint  but  with  this  differ- 
ence, that  neither  party  shall  recover  costs  or 
disbursements  from  the  other  in  either  the 
circuit  or  the  Supreme  Court 

BEAN,  J.,  dissents. 


UTAH  ASS'N  OF  CREDIT  MEN  v.  BOW- 
MAN, Judge,  et  al. 

(Supreme  Court  of  Utah.   Jan.  18,  1911.) 

1.  Mandamus  (|  72*)— Action  Against  Of- 
fices—Dibohetiok. 

Though  an  official  act  may  be  quasi  judi- 
cial or  discretionary,  if  the  discretion  is  quali- 
fied, and  the  refusal  to  perform  the  act  is  mere- 
ly capricious,  arbitrary,  or  wrongful,  the  officer 
may  be  coerced  to  perform  the  act  by  manda- 
mus. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  |  134;  Dec  Dig.  §  72.*] 

2.  Constitutional  Law  (|  80*)  —  Default 
Judgment  —  Entbt  bt  Clerk  —  Judicial 
Powers* 

Comp!  Laws  1907,  8  8179,  providing  that 
in  an  action  on  contract  for  the  recovery  of 
money  or  damages  only,  if  no  answer,  demurrer, 
or  motion  has  been  filed  with  the  clerk  of  the 
court  within  the  time  specified  in  the  summons 
or  within  such  further  time  as  may  have  been 
granted,  and  the  complaint  and  proofs  of  serv- 
ice of  summons  shall  have  been  filed,  the  clerk 
on  application  of  the  plaintiff  must  enter  the 
defendant's  default  and  immediately  thereafter 
enter  judgment  for  the  amount  specified  in  the 
complaint  including  costs  against  the  defend- 
ant, etc.,  is  not  unconstitutional  as  imposing 
judicial  functions  on  a  ministerial  officer. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  5  146;  Dec.  Dig.  §  80.*J 

8.  Mandamus  (f  72*)— Duty  to  Act— Discre- 
tion. 

Where  the  law  imposes  a  duty  on  an  officer 
to  act  after  determining  that  the  condition  or 
facts  on  which  duty  to  act  depends  exists,  and 
he  finds  or  concedes  that  the  condition  Is  pres- 
ent or  that  the  fact  does  exist,  then  he  acts 
in  obedience  to  the  law  imposing  the  duty,  and 
his  acts  are  ministerial  and  not  discretionary 
or  judicial.! 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  g  184;  Dec  Dig.  |  T2.»] 
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4.  Mandamus  (|  51*)  —  Durats  of  Doubt 
Clerk— Failure  to  Pekform— Oftenses. 

Where  a  clerk  of  the  city  court  refuted  to 
enter  a  default  judgment  as  it  was  bis  legal 
duty  to  do,  pursuant  to  the  requirements  of 
Comp.  Laws  1907,  |  3179,  made  applicable  to 
city  courts  fey  Lews  Utah  1901.  c.  109,  |  28 
(Comp.  Laws  1907,  |  686x29),  It  was  no  an- 
swer to  a  mandamus  proceeding  to  compel  him 
to  enter  such  judgment  that  the  judge  of  the 
court  had  directed  him  to  enter  no  such  judg- 
ment 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  S§  98-100;  Dec.  Dig.  |  KL»] 

5.  Judges  (J  23*)  —  Duties— Exeboise— Man- 
ner. 

A  judge  has  no  duty  to  perform  with  ref- 
erence to  a  case  filed  in  the  court  until  a  party 
or  some  one  interested  therein,  invokes  his 
judgment  in  some  legal  manner. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  If  89,  90;  Dec.  Dig.  |  23.*] 

6.  Clebks  of  Courts  (|  71*)— Duties— Per- 
formance—Direction  bt  Judoe. 

Where  the  clerk  of  a  court  refuses  to  per- 
form a  duty  required  by  law,  the  judge  of  the 
court  may  require  the  clerk  to  perform  the  duty 
and  may  enforce  his  order  by  contempt  proceed- 
ings. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Dec  Dig.  §  71.*] 

7.  Courts  (§  207*)— Supreme  Court— Juris- 
diction—Control  Over  Lower  Court  Pro- 
ceedings. 

Where  a  clerk  of  a  city  court  refused,  as 
ordered  by  the  judge  of  the  court  to  perform  a 
legal  duty  to  enter  judgment  by  default  and 
the  judge  when  applied  to  refused  to  compel 
the  clerk  to  enter  the  judgment  the  Supreme 
Court,  in  the  exercise  of  its  power  to  control 
the  proceedings  of  lower  courts,  could  compel 
the  clerk  to  act  by  mandamus  in  the  same  man- 
ner as  the  judge  of  the  lower  court  ought  to 
have  done. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  |  766;  Dec.  Dig.  |  207.*] 

8.  Judgment  (I  112*)  —  "Default"  —  Admis- 
sions. 

A  default  on  which  a  judgment  may  be  ren- 
dered is  an  admission  of  every  traversable  al- 
legation of  the  declaration  or  complaint  neces- 
sary to  plaintiff's  cause  of  action,  also,  that 
defendant  is  the  person  named  in  the  writ  and 
intended  to  be  served,  and  that  the  court  has 
acquired  jurisdiction  of  his  person,  and  has  ju- 
risdiction of  the  cause  of  action,  and  also  con- 
stitutes an  admission  of  the  due  execution  of 
the  instrument  sued  on. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  §|  203-206;  Dec.  Dig.  f  112.* 

For  other  definitions,  sec  Words  and  Phrases, 
vol  2,  pp.  1928-1930;1  vol.  8,  p.  7630.] 

McCarty,  J.,  dissenting. 

Original  application  for  a  writ  of  manda- 
mus, by  the  Utah  Association  of  Credit  Men, 
against  J.  M.  Bowman,  Judge  of  the  Civil 
Division  of  the  City  Court  of  Salt  Lake  City, 
and  against  B.  S.  Rives,  ex  officio  clerk  of 
such  court  to  compel  the  entry  of  a  default 
judgment  by  the  clerk  under  Comp.  Laws 
1907,  |  3179,  made  applicable  to  city  courts 
by  Laws  1901,  c.  109,  §  28  (Comp.  Laws  1907, 
f  C8Gx29).  Granted. 

Stephens,  Smith  &  Porter,  for  plaintiff.  H. 
J.  Dlnlnny  and  J.  M.  Bowman,  for  defend- 
ants. 


FRICK,  C.  J.  This  Is  an  original  applica- 
tion to  this  court  for  a  writ  of  mandate.  The 
application  Is  In  the  form  of  an  affidavit  in 
which  substantially  the  following  facts  are 
made  to  appear: 

The  defendant  J.  M.  Bowman  Is  the  Judge 
who  presides  over  the  civil  division  of  the 
city  court  of  Salt  Lake  City,  and  the  defend- 
ant B.  S.  Rives  Is  ex  officio  the  clerk  of  said 
court  On  the  18th  day  of  July,  1910,  the 
plaintiff  caused  a  summons  to  be  Issued  out 
of  the  civil  division  of  said  court  In  an  action 
commenced  by  the  plaintiff  herein  against 
one  A.  L.  Ball,  which  summons  was  duly  and 
timely  served  on  said  Ball  on  the  26th  day 
of  July,  1910,  and  a  return  of  such  summons 
in  due  time  and  in  proper  form  was  made 
and  filed  in  said  action,  and  on  the  22d  day 
of  July,  1910,  plaintiff  duly  filed  its  verified 
complaint  against  said  Ball  with  the  clerk 
aforesaid.  Plaintiff  then  sets  forth  a  copy 
of  the  complaint  filed  in  the  action  aforesaid, 
from  which  it  is  made  to  appear  that  the 
plaintiff  stated  a  good  cause  of  action  against 
said  Ball  upon  an  account  for  goods  sold  and 
delivered  by  the  Anderson  Taylor  Company, 
a  corporation,  to  said  Ball,  upon  which  ac- 
count there  remained  then  unpaid  the  sum 
of  $44.74,  which  was  duly  assigned  to  the 
plaintiff,  and  for  which  It  demanded  Judg- 
ment against  said  Ball.  In  said  affidavit  it 
is  further  stated  that  on  the  22d  day  of 
August,  1910,  no  appearance  had  been  made 
by  said  Ball  In  said  action,  and  that  he  was 
In  default,  and  that  such  default  had  been 
duly  and  regularly  entered  by  said  clerk 
against  said  Ball;  that  thereafter,  and  on 
said  last-named  date,  plaintiff  requested  said 
clerk  to  enter  judgment  in  favor  of  plaintiff 
and  against  said  Ball  upon  said  default  for 
said  sum  of  $44.74  and  $4.40  costs,  in  accord- 
ance with  the  demands  of  plaintiff's  com- 
plaint ;  that  said  clerk  wrongfully  refused  to 
enter  said  judgment,  which  refusal  Is  based 
upon  the  sole  ground  that  said  J.  M.  Bow- 
man, the  judge  of  said  court  "had  directed 
him  (said  clerk)  to  enter  no  default  Judg- 
ments"; that  on  the  same  day  In  said  city 
court,  and  in  open  court,  the  plaintiff  moved 
for  Judgment  against  said  Ball  for  the 
amount  aforesaid,  which  judgment  was  asked 
upon  the  papers  filed  in  the  action,  and  for 
the  reason  tnat  said  Ball  was  In  default, 
which  had  been  duly  entered  by  the  clerk  as 
aforesaid.  The  Judge  denied  the  motion  up- 
on the  sole  ground  that  he  had  requested  the 
plaintiff  to  submit  evidence  or  proof  in  sup- 
port of  the  allegations  in  the  complaint, 
which  plaintiff  declined  to  do,  but  Insisted 
upon  judgment  by  default  The  plaintiff  in 
his  application  prayed  that  the  defendants 
be  required  to  enter  judgment  as  prayed 
for,  or  show  cause  why  they  should  not  be 
compelled  to  do  so.  An  alternative  writ  was 
duly  Issued,  to  which  both  defendants  ap- 
peared, and  in  separate  demurrers  assailed 
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the  application  upon  the  ground  that  the 
facts  therein  stated  are  insufficient  to  entitle 
plaintiff  to  the  relief  prayed  for,  or  to  any 
relief.  The  case  has  been  submitted  upon 
said  demurrers. 

The  application  for  the  writ  is  based  on 
subdivision  1  of  section  8179,  Comp.  Laws 
1907,  which  reads  as  follows :  "In  an  action 
arising  upon  contract  for  the  recovery  of 
money  or  damages  only,  if  no  answer,  demur- 
rer, or  motion  has  been  filed  with  the  clerk 
of  the  court  within  the  time  specified  in  the 
summons,  or  such  further  time  as  may  have 
been  granted,  and  the  complaint  and  proof  of 
service  of  summons  shall  have  been  filed, 
the  clerk,  upon  application  of  the  plaintiff, 
must  enter  default  of  the  defendant,  and  Im- 
mediately thereafter  enter  judgment  for  the 
amount  specified  in  the  complaint,  includ- 
ing costs,  against  the  defendant.  •  •  *  If 
the  complaint  shall  not  have  been  verified,  it 
must  be  verified  before  judgment  is  entered." 
The  foregoing  provisions,  when  enacted,  were 
intended  to,  and  did,  apply  only  to  the  dis- 
trict courts.  In  1901,  however,  when  the  city 
courts  were  created,  the  provisions  were 
made  applicable  to  the  city  courts.  Laws 
Utah  1901,  p.  115,  8  28  (Comp.  Laws  1907,  § 
686x29).  The  provisions  were,  however,  in 
force  long  before  the  territorial  government 
was  merged  into  a  state  government  Dur- 
ing territorial  days  they  were  contained  in 
Comp.  Laws  1876,  8  1376.  From  that  com- 
pilation they  were  carried  into  volume  2, 
Comp.  Laws  1888,  p.  278,  in  which  they  con- 
stituted subdivision  1  of  section  3343.  Aft- 
er statehood  the  provisions  were  carried  into 
Rev.  St  1898  as  section  3179,  from  whence 
they  were  copied  into  Comp.  Laws  1907  as 
section  3179,  as  before  stated.  Tracing  the 
history  of  the  provisions  further,  we  find  that 
since  1872  they  were  part  of  section  585  of 
the  California  Code  of  Civil  Procedure,  'and 
that  they  existed  prior  to  that  time,  as  is 
shown  from  a  reference  to  them  by  Mr.  Chief 
Justice  Field  In  his  opinion  rendered  In  the 
case  of  Kelley  v.  Van  Austin,  17  Cal.  564, 
which  was  decided  in  April,  1861.  We  also 
find  that  Mr.  Justice  Emerson  of  the  Su- 
preme Court  of  the  territory  of  Utah,  in 
the  case  of  Nounnan  v.  Toponce,  1  Utah, 
168,  referred  to  the  provisions  as  early  as 
May  1874.  By  reference  to  the  decisions  of 
other  courts,  which  are  hereafter  referred 
to,  it  will  be  seen  tbat  similar  provisions 
existed  and  have  been  in  force  in  many  of 
the  states  of  the  Union  ever  since  the  re- 
formed procedure  became  effective  In  1848, 
and  no  doubt  had  existed  in  some  form, 
either  statutory  or  as  a  rule  of  court,  long 
before  tbat  time.  Upon  the  latter  subject 
see  Fidelity  Deposit  Co.  v.  United  States, 
187  U.  8.  321,  322,  23  Sup.  Ct  120,  47  L. 
Ed.  194. 

Notwithstanding  this  venerable  history,  the 
statute  Is  now  assailed  by  both  the  clerk  and 
the  judge  of  the  city  court  as  being  uncon- 
stitutional for  the  reason  that  it  confers  Ju- 
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dicial  functions  upon  a  mere  ministerial 
officer.  In  this  connection  it  is  strenuously 
urged  that  from  the  terms  of  the  statute 
themselves  it  is  plain  that  before  entering  a 
default  Judgment  the  clerk  must  exercise 
his  Judgment  in  determining  whether  the 
conditions  required  by  the  statute  exist  or 
have  been  complied  with,  namely:  (1)  Is  the 
action  one  coming  within  the  purview  of  the 
statute?  (2)  Is  the  complaint  properly  veri- 
fied? (3)  Has  summons  been  Issued  and 
served  upon  the  defendant?  (4)  Is  the  de- 
fendant legally  in  default? 

Conceding  that  the  clerk,  before  entering 
a  default,  must  determine  whether  or  not  the 
foregoing  conditions  exist  yet  it  does  not 
necessarily  follow  that  in  doing  so  he  acts  in 
a  Judicial  rather  than  in  a  ministerial  ca- 
pacity in  entering  Judgment  It  very  often 
happens  that  a  ministerial  officer,  before  he 
Is  required  to  act,  must  determine  whether 
or  not  some  condition  or  particular  fact  upon 
which  his  official  act  is  based  exists.  If  the 
law  Imposes  the  duty  upon  the  officer  to  act 
after  determining  that  the  condition  or  fact 
upon  which  he  must  act  exists,  and  he  finds, 
or  concedes,  that  the  condition  is  present  or 
that  the  fact  exists,  then  he  acts  in  obedience 
to  the  law  imposing  the  duty,  and  his  act  is 
ministerial,  and  not  discretionary  nor  Judi- 
cial. After  an  officer  concedes  that  all  the 
conditions  which  Impose  upon  him  the  duty 
to  act  exist,  and  the  law  invests  him  with  no 
discretionary  power  with  regard  to  the  of- 
ficial act  required  of  him,  then  the  officer 
cannot  excuse  his  refusal  to  act  upon  the 
ground  that  he  had  to  exercise  judgment  in 
ascertaining  the  existence  or  nonexistence 
of  the  facts  upon  which  his  act  is  based. 
Under  such  circumstances,  the  facts  being 
conceded,  the  official  act  is  imposed  by  law 
which  the  officer  must  obey.  This  principle 
Is  illustrated  In  the  cases  cited  by  Mr.  Mer- 
rill in  his  work  on  Mandamus,  83  30,  48,  to 
which  we  refer.  It  is  also  illustrated  In  an- 
other form  by  this  court  in  State  v.  Morse, 
31  Utah,  213,  87  Pac.  705,  7  L.  R.  A.  (N.  S.) 
1127,  where,  after  the  facts  were  found,  we 
required  the  judge  of  the  district  court  to  en- 
ter a  specific  Judgment  Moreover,  an  offi- 
cial act  may  be  quasi  judicial  or  discre- 
tionary, yet  if  the  discretion  is  qualified,  and 
the  refusal  to  perform  the  act  is  merely 
capricious,  arbitrary,  or  wrongful,  the  officer 
may,  nevertheless,  be  coerced  by  mandamus 
to  do  the  act.  This  Is  elementary  doctrine. 
If  the  principle  is  applied  to  the  statute  un- 
der consideration,  no  difficulty  will  be  found 
in  determining  that  the  clerk  acts  purely 
ministerially  in  entering  a  judgment  upon  de- 
fault. True,  he  must  look  to  the  complaint 
and  from  it  determine  whether  the  action  is 
one  contemplated  by  the  statute.  He  must 
in  the  same  way,  determine  whether  the  com- 
plaint is  duly  verified.  Whether  a  proper 
summons  has  been  issued  and  properly  serv- 
ed on  the  defendant  the  clerk  determines 
from  an  inspection  of  that  instrument  and 
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the  return  showing  the  service.  When  he 
has  determined  these  things,  all  that  is  left 
for  him  to  determine  is  whether  the  time 
within  which  the  defendant  must  appear  has 
elapsed.  This  he  does  by  merely  comparing 
dates.  When  the  clerk  concedes,  therefore, 
that  the  action  in  question  comes  within  the 
statute;  that  the  complaint  is  properly  veri- 
fied; that  a  proper  summons  has  been  is- 
sued, and  has  been  duly  served  upon  the  de- 
fendant in  the  action ;  and  that  the  defend- 
ant is  in  default— then,  by  virtue  of  the 
statute,  it  becomes  the  duty  of  the  clerk  to 
"enter  Judgment  for  the  amount  specified  in 
the  complaint,  Including  costs,  against  the 
defendant."  This  duty  is  imposed  by  law, 
and  the  clerk  has  no  discretionary  powers 
with  respect  thereto.  His  act  in  entering 
such  a  Judgment  is  no  more  Judicial  or 
discretionary  than  his  act  in  entering  a  Judg- 
ment upon  the  verdict  of  a  Jury  or  the  find- 
ings of  the  court  would  be.  In  either  case 
the  law  imposes  the  duty,  and  in  entering 
the  Judgment  the  clerk  merely  executes  what 
the  law  requires  of  him. 

It  is  contended,  however,  that  before  a 
Judgment  can  be  entered  it  must  be  rendered 
or  pronounced  by  virtue  of  some  legal  au- 
thority, and  that  rendering  a  Judgment  nec- 
essarily implies  a  Judicial  act  In  this  con- 
nection to  have  recourse  merely  td  the  usual 
definitions  of  a  Judgment  does  not  aid  us 
unlch,  if  at  all,  in  arriving  at  a  correct  solu- 
tion of  the  questions  Involved  in  this  pro- 
ceeding. To  arrive  at  such  a  solution  we 
must  bear  In  mind  that  every  Judgment  may 
be  viewed  in  a  double  aspect.  In  one  view 
a  Judgment  represents  the  result  of  the  men- 
tal operation  of  someone  clothed  with  the  le- 
gal power  to  hear  and  determine  questions 
of  fact  or  mixed  questions  of  law  and  fact. 
The  final  conclusion  or  result  arrived  at  aft- 
er considering  the  facts  and  circumstances 
submitted  to  such  a  person,  may  be  called 
the  Judgment.  In  arriving  at  the  result  the 
person  pronouncing  Judgment  no  doubt  acts 
Judicially.  Such  a  Judgment,  therefore,  is 
the  result  of  some  mind  acting  Judicially; 
and  such  a  Judgment,  like  all  Judgments,  is 
entered  to  enable  the  one  m  whose  favor  it 
is  rendered  to  enforce  it  In  another  aspect 
a  Judgment  may  not  require  any  mental  op- 
eration at  all.  In  case  the  facts  and  condi- 
tions upon  which  the  Judgment  is  based  are 
conceded  or  not  disputed,  the  law  may  direct 
what  the  Judgment  shall  be,  and  in  such 
event  may  also  designate  the  person  who 
shall  enter  the  Judgment  which  the  law  di- 
rects. Such  a  Judgment  like  the  one  pro- 
nounced by  someone  with  authority,  is  also 
entered  so  that  it  may  be  enforced.  The  lat- 
ter Judgment  however,  is  not  based  upon  the 
result  obtained  by  consideration  of  and  weigh- 
ing conflicting  or  disputed  facts,  but  is  di- 
rected by  law  upon  conceded  or  undisputed 
facts.  The  person  entering  such  a  Judgment, 
therefore,  acts  merely  as  the  agent  of  the 


law,  and  in  doing  so  acts  in  a  ministerial 
and  not  in  a  Judicial  capacity.  It  is  entered, 
however,  for  the  same  purpose  that  the  first 
one  is,  namely,  that  the  party  who  Is  en- 
titled to  certain  relief  may  enforce  it 

The  question  of  whether  the  person  who  is 
clothed  with  the  power  of  entering  Judgment 
where  the  facts  are  conceded,  as  upon  a  de- 
fault after  personal  service,  acts  Judicially 
or  ministerially  has  frequently  been  before 
the  courts,  and,  while  the  decisions  are  ap- 
parently not  strictly  In  harmony,  there  is,  in 
principle,  no  great  difference  among  them. 
In  the  case  of  Kelley  v.  Van  Austin,  supra. 
Chief  Justice  Field,  in  referring  to  the  ca- 
pacity in  which  the  clerk  acts  in  entering 
Judgment  under  the  foregoing  provisions, 
states  the  doctrine  in  the  following  words: 
"The  clerk  in  entering  Judgment  upon  de- 
fault acts  In  a  mere  ministerial  capacity. 
He  exercises  no  Judicial  functions.  The  stat- 
ute authorizes  the  Judgment,  and  the  clerk 
is  only  an  agent  by  whom  it  is  written  out 
and  placed  among  the  records  of  the  court." 
In  a  later  case,  namely,  Bond  v.  Pacheco,  30 
Cal.  536,  Mr.  Justice  Sawyer,  in  referring  to 
what  Mr.  Chief  Justice  Field  had  said  in  the 
preceding  case,  states  that  in  such  proceed- 
ings, in  entering  Judgments,  to  some  extent 
at  least,  "the  clerk  exercises  the  functions 
of  the  court"  By  this  Is  meant  that  the 
Judgment,  although  entered  by  the  clerk,  is, 
nevertheless,  in  contemplation  of  law,  the 
Judgment  of  the  court  in  which  It  is  entered. 
This  doctrine  is  also  sustained  and  applied 
in  Wallace  v.  Eldredge,  27  Cal.  496,  Provi- 
dence Tool  Co.  v.  Prader,  32  Cal.  634,  91  Am. 
Dec.  598,  and  other  later  California  cases. 
The  question  has  also  been  before  the  Su- 
preme Court  of  Oregon,  as  appears,  from  the 
cases  of  Graydon  v.  Laxton,  3  Or.  251,  Craw- 
ford v.  Beard.  12  Or.  447,  8  Pac.  537,  and 
Talbot  v.  Garretson,  31  Or.  256,  49  Pac.  978. 
The  Oregon  Supreme  Court  follows  Califor- 
nia, and  expressly  holds  that  the  statute  is 
not  open  to  the  objection  urged  against  It 
by  the  defendants.  The  same  doctrine  is  up- 
held by  the  courts  of  Wisconsin,  Florida, 
Iowa,  and  New  York,  as  will  be  seen  from 
the  following  well-considered  cases:  Well  v. 
Morton,  10  Wis.  »468;  Frankfurth  v.  An- 
derson, 61  Wis.  107,  20  N.  W.  662;  Gam- 
ble v.  The  Jacksonville,  etc.,  Ry.  Co.,  14 
Fla.  226;  Fred.  Miller  Brewing  Co.  v.  Cap- 
ital Ins.  Co.,  Ill  Iowa,  590-597.  82  N.  W. 
1023,  82  Am.  St  Rep.  529 ;  Bullard  v.  Sher- 
wood, 85  N.  7.  253.  See,  also,  Sperling  v. 
Calfee,  7  Mont  525,  19  Pac.  204,  and  Noun- 
nan  v.  Toponce,  1  Utah,  168,  where  the  stat- 
ute was  considered  in  the  light  of  the  or- 
ganic acts  creating  the  territories  of  Mon- 
tana and  Utah,  and  where  both  territorial 
Supreme  Courts  held  that  in  entering  Judg- 
ments under  the  statute  the  clerk  acts  mere- 
ly in  a  ministerial  capacity.  For  other  cases 
we  refer  the  reader  to  23  Cyc.  758,  where 
the  doctrine  is  stated  In  accordance  with  the 
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foregoing  views  and  where  other  cases  are 
referred  to.  The  question  Is  also  discussed 
in  1  Freeman  on  Judgments  (4th  Ed.)  §  38, 
where  the  author,  in  referring  to.  judgments 
upon  default  entered  by  the  clerk,  says: 
"The  ministerial  act  of  the  clerk  must  be 
supported  by  a  Judicial  act  pronounced  by 
the  court  in  express  terms,  or  in  contempla- 
tion of  law.  The  clerk  is,  in  some  contin- 
gencies, authorized  to  enter  judgment  by  de- 
fault; but  in  these  instances  the  court,  in 
contemplation  of  law,  pronounces  the  judg- 
ment, though,  as  a  matter  of  fact,  no  action 
may  be  taken  by  the  presiding  judge."  The 
view,  as  expressed  by  Mr.  Freeman,  is  the 
view  entertained  by  the  Supreme  Courts  of 
Florida,  Iowa,  and  Wisconsin,  as  will  be 
seen  by  reference  to  the  cases  we  have  cited 
from  those  states.  In  1  Black  on  Judgments 
(2d  Ed.)  §  88,  the  same  doctrine  is  announced 
The  only  court,  so  far  as  we  are  aware, 
that  has  held  to  the  contrary  view  is  the 
Supreme  Court  of  Illinois,  as  appears  from 
the  case  of  Hdll  v.  Marks,  34  111.  358.  The 
reasoning  in  that  case  is,  however,  not  sat- 
isfactory nor  of  compelling  force.  More- 
over, that  case  is  greatly  weakened  by  the 
admission  therein  made  that  a  clerk  has  the 
power  to  enter  judgment  by  confession  and 
that  in  doing  so  he  acts  entirely  in  a  minis- 
terial capacity.  It  seems  to  us  that  if  it 
be  conceded  that  a  clerk  may  enter  judg- 
ment by  confession,  then  it  logically  follows 
that  he  may,  when  authorized  by  a  proper 
statute,  also  enter  judgment  upon  default  if 
he  complies  with  the  conditions  imposed  by 
the  statute.  To  make  default  after  personal 
service  is  tantamount  to  an  admission  that 
the  plaintiff  is  entitled  to  a  judgment  as 
prayed  for  by  him  under  a  statute  like  the 
one  under  consideration.  Such  is  the  great 
weight  of  authority.  In  23  Cyc  752,  the 
law  upon  that  subject  is  clearly  and  tersely 
stated  in  the  following  language:  "A  de- 
fault is  an  admission  of  every  material  and 
traversable  allegation  of  the  declaration  or 
complaint  necessary  to  plaintiff's  cause  of  ac- 
tion that  the  defendant  is  the  person  named 
in  the  writ  and  intended  to  be  served,  and 
that  the  court  has  acquired  jurisdiction  of 
his  person,  and  has  jurisdiction  of  the  cause 
of  action  Also  admits  the  due  execution 
of  the  note,  contract,  or  other  instrument 
sued  on."  Further  on,  at  page  753,  It  is 
said:  "If  the  amount  of  his  (plaintiff's)  dam- 
ages is  ascertainable  by  mere  calculation,  the 
defendant  admits  his  right  to  recover  the 
sum  demanded  in  the  declaration  or  com- 
plaint, and  judgment  may  be  entered  there- 
for." In  Hunt  v.  City  of  San  Francisco,  11 
Cal.  259,  it  is  said :  "A  default  confesses  all 
the  issuable  facts,"  and  it  is  further  held 
that  a  default  amounts  to  a  confession  of 
"indebtedness  •  •  •  on  the  account  al- 
leged in  the  complaint"  In  Schueler  v.  Muel- 
ler, 193  111.  402,  61  N.  E.  1044,  it  is  held 
that  a  default  admits  all  the  facts  in  the 
complaint  that  are  well  pleaded.    To  the 


same  effect  is  Smith  v.  Oarley,  8  Ind.  451. 
In  Hershey  v.  MacGreevy,  46  Ark.  498,  Mr. 
Chief  Justice  Cockrill,  in  passing  upon  the 
effect  of  a  default  in  an  action  upon  an  ac- 
count, said:  "Upon  failure  to  answer  the 
material  allegations  of  a  complaint,  they 
stand  admitted."  It  was  accordingly  held 
that  plaintiff  was  entitled  to  judgment  upon 
the  account  for  the  amount  thereof  when 
verified,  without  further  proof.  In  Bosch 
v.  Kassing,  64  Iowa,  812,  20  N.  W.  454,  it  is 
said:  "A  default  Is  an  admission  of  the  cause 
of  action  stated  in  the  complaint."  Mr.  Jus- 
tice Finch,  in  his  opinion  in  Bullard  v.  Sher- 
wood, 85  N.  Y.  256,  In  speaking  of  the  effect 
of  a  default  under  statutory  provisions  like 
ours,  says:  "The  party,  therefore,  who  makes 
default  in  presence  of  these  provisions  prac- 
tically consents  to  such  entry  of  judgment 
He  thereby  admits  that  be  is  Indebted  in  the 
full  amount  claimed  and  concedes  that  judg- 
ment should  be  entered  for  that  sum."  It  is 
further  held  In  that  case  that  under  statu- 
tory provisions  like  those  under  consideration 
the  law  in  effect  directs  the  judgment,  and 
that  "the  sum  demanded  must  be  awarded, 
and  no  discretion  is  left  anywhere."  The 
same  doctrine  is  maintained,  although  under 
different  circumstances,  in  the  case  of  Cor- 
thell  v.  Mead,  19  Colo.  392,  35  Pac.  741.  See, 
also,  1  Black  on  Judgments  (2d  Ed.)  §  84. 

It  Is  deemed  unnecessary  to  multiply  cases 
upon  this  point  We  may  say  in  passing, 
however,  that  we  have  found  no  well-con- 
sidered case  which  announces  a  contrary  doc- 
trine. Nor  can  we  perceive  any  good  reason 
why  the  foregoing  doctrine  is  not  entirely 
sound.  Under  the  practice  prevailing  in  this 
state  the  summons  which  is  served  on  the 
defendant  In  explicit  terms,  admonishes  him 
that  in  case  he  fails  to  appear  and  defend 
the  action  "judgmentwill  be  rendered  against 
you  according  to  the  demand  of  the  com- 
plaint" When  thus  admonished  and  he  de- 
liberately fails  to  appear  or  answer  the  cause 
of  action,  by  what  course  of  reasoning  can 
it  be  said  that  the  defendant  Is  not  willing 
that  such  a  judgment  be  entered  against 
him?  No  otner  legally  can  be.  Is  his  silence 
not  a  tacit  admission  that  he  owes  the  plain- 
tiff what  he  claims?  The  only  difference  be- 
tween entering  a  judgment  by  confession  and 
entering  one  upon  default  under  such  a  stat- 
ute is  that,  in  the  first  instance,  the  defend- 
ant in  proper  terms  expressly  confesses  judg- 
ment while  in  the  second  he  tacitly  consents 
by  his  silence  that  judgment  may  be  enter- 
ed against  him  for  the  amount  claimed  in 
the  complaint  In  entering  judgment  there- 
fore, in  either  case,  the  clerk  acts  merely 
ministerially,  and  with  either  the  expressed 
or  Implied  consent  of  the  defendant  The 
question,  therefore,  raised  by  the  defendants, 
whether  considered  in  the  light  of  the  great 
weight  of  authority  or  upon  principle  and 
sound  reason,  must  still  be  answered  in  the 
same  way,  namely,  that  the  provisions  con- 
tained in  subdivision  1  of  section  3179,  supra. 
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are  both  reasonable  and  constitutional,  and 
that  In  enforcing  them  the  clerk  acts  minis- 
terially merely. 

But  if  we  entertained  a  substantial  doubt 
upon  the  question  the  result  would  still  have 
to  be  the  same,  for  the  reason  that  the  prac- 
tice of  entering  Judgments  upon  default  in 
obedience  to  the  provisions  of  said  section 
has  prevailed  too  long  in  this  jurisdiction 
to  be  disturbed  by  the  Judiciary  unless  the 
unconstitutionality  of  the  statute  Is  palpably 
clear.  The  serious  consequences  that  inevi- 
tably result  from  declaring  prior  Judgments 
void  are  ordinarily  alone  sufficient  to  deter 
the  courts  from  taking  any  action  that  will 
prejudicially  affect  the  rights  acquired  under 
such  judgments,  unless  the  law  compels  such 
action.  In  this  case,  as  we  have  pointed  out, 
both  law  and  reason  are  In  favor  of  uphold- 
ing judgments  that  are  entered  upon  default 
by  the  clerk. 

The  only  remaining  question,  therefore,  is, 
in  view  of  the  conceded  facts,  what  relief, 
if  any,  should  be  granted  in  this  case?  As 
we  have  pointed  out,  the  judge  and  clerk  are 
both  made  parties  to  the  proceeding,  and 
both  have  separately  demurred.  The  only 
excuse  the  clerk  offered  at  the  hearing  was 
that  the  statute  is  unconstitutional  and  that 
the  Judge  had  "directed  him  (the  clerk)  to 
enter  no  default  Judgments."  If  we  are  right 
in  our  conclusions  so  far,  then  the  clerk  has 
offered  no  legal  excuse  for  refusing  to  enter 
Judgment  as  requested  in  this  case  by  the 
plaintiff.  The  clerk  cannot  shield  himself 
behind  a  mere  general  order  of  the  judge  in 
a  matter  over  which  the  judge  has  no  con- 
trol. The  judge  of  the  city  court  has  abso- 
lutely nothing  to  do  with  a  case  until  a  party 
to  an  action,  or  some  one  interested  therein, 
invokes  his  judgment  in  some  legal  manner. 
It  is  palpable  that  if  the  judge  may  upon  his 
own  motion  prevent  the  clerk  from  entering 
default  judgments  under  the  statute  in  ques- 
tion, then  the  order  of  the  judge  and  not 
the  provisions  of  the  statute  control.  The 
judge,  in  the  absence  of  discretionary  power, 
is  the  mere  agent  of  the  law,  and,  in  the  ab- 
sence of  some  inherent  power,  may  exercise 
those  powers  only  which  are  conferred  upon 
him  by  statute.  Under  the  provisions  of  the 
statute  in  question  the  duty  and  the  legal 
power  to  enter  default  judgments  are  im- 
posed and  conferred  upon  the  clerk,  and 
hence,  by  implication  at  least,  are  withheld 
from  the  Judge,  it  in  such  a  case  the  judge 
may  not  direct  what  Judgment  shall  be  en- 
tered, he  may  not  direct  when  and  under 
what  circumstances  it  shall  be  entered.  No 
doubt,  if  before  Judgment  is  entered  the  de- 
fendant properly  Invokes  the  judgment  of 
the  judge  with  respect  to  any  matter  that 
affects  the  right  to  enter  judgment,  the  judge 
has  power  to  act,  and  the  clerk's  power  to 
■enter  judgment  may  be  suspended  until  the 
Judge  has  determined  the  question  presented 
for  determination.  If  the  Judge  should  de- 
termine that  some  element  is  lacking  which 


authorizes  the  entering  of  judgment,  when 
his  judgment  is  properly  Invoked,  as  afore- 
said, then  the  clerk  Is  shorn  of  his  power  to 
enter  judgment  by  default.  This  Is  well  il- 
lustrated in  the  case  of  Elder  v.  Grunsky, 
127  Cal.  67,  59  Pac.  300.  But  before  some  in- 
terested party  invokes  the  judgment  of  the 
judge  in  a  legal  and  proper  manner,  he  is  as 
powerless  to  interfere  with  the  duties  of  the 
clerk  in  entering  judgment  upon  default  as 
the  clerk  is  powerless  to  interfere  with  the 
orders  of  the  judge  if  made  upon  a  proper 
motion  or  other  proceeding  in  a  pending  case. 

From  what  has  been  said  it  follows  that 
it  was  the  duty  of  the  clerk  to  enter  a  judg- 
ment as  prayed  for  in  plaintiff's  complaint. 
This  was  a  legal  duty.  When  the  clerk  re- 
fused to  perform  a  legal  duty  which  the 
plaintiff  was  entitled  to  have  performed,  we 
think  it  was  proper  for  it  to  call  the  fact  to 
the  attention  of  the  judge  of  the  city  court, 
and  by  motion  or  otherwise  Invoke  the  aid  of 
the  judge.  The  judge  had  the  undoubted 
right  to  require  the  clerk  of  his  court  to  com- 
ply with  a  positive  statutory  provision,  and 
where  there  were  neither  disputed  nor  con- 
flicting facts,  and  the  law  bad  been  complied 
with,  it  was  also  the  duty  of  the  judge  to  di- 
rect the  clerk  to  pr<  3ed  to  discharge  the 
duty  imposed  on  him  by  the  statute.  If  the 
clerk  refused  after  being  directed  by  the 
judge  he  would  clearly  be  in  contempt  of  court 
and  subject  to  punishment  While  in  this 
case  the  motion  denied  by  the  judge  did  not 
strictly  conform  to  the  foregoing  suggestions, 
yet  it  is  clear  that  both  the  judge  and  the 
clerk  fully  understood  what  the  plaintiff  de- 
sired to  obtain  by  the  motion.  In  this  re- 
gard substance  rather  than  form  must  con- 
trol. The  clerk  therefore  wrongfully  refused 
to  perform  a  legal  duty,  and  the  judge  wrong- 
fully or  Illegally  refused  to  require  the  clerk 
to  perform  such  duty.  In  view,  therefore, 
that  the  judge  has  refused  to  compel  the 
clerk  to  act,  we  must  now  do  what  the  judge 
ought  to  have  done.  It  is  therefore  ordered 
that  a  peremptory  writ  of  mandate  issue 
against  the  clerk  requiring  him  to  enter  judg- 
ment as  prayed  for  in  plaintiff's  complaint 
filed  In  the  action  to  which  reference  has 
been  made  in  this  opinion. 

In  view  of  all  the  facts  and  circumstances 
of  this  case,  the  action  against  the  Judge 
should  be  dismissed,  and  the  plaintiff  should 
not  be  awarded  costs.  It  Is  so  ordered. 

STRAUP,  J.,  concurs. 

McCARTY,  J.  (dissenting).  I  am  of  the 
opinion  that  the  writ  of  maudate  should  be 
denied  and  the  petition  dismissed.  In  view 
of  the  far-reaching  effect  of  the  foregoing 
opinion  in  curtailing,  as  I  think  it  does,  the 
nisi  prius  courts  of  this  state  in  the  exercise 
of  their  constitutional  powers,  I  shall  briefly 
discuss  the  questions  involved,  and  endeavor 
to  point  out  wherein  I  thiuk  the  reasoning  of 
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my  Associates  Is  fallacious,  and  the  conclu- 
sions reached  by  them  unsound. 

The  authorities  practically  all  agree  as  to 
what  is  necessary  to  constitute  a  judgment 
While  they  do  not  all  adopt  the  same  phrase- 
ology in  defining  a  Judgment,  yet  the  legal 
effect  of  the  language  used  is  the  same.  Vol- 
ume 4,  Words  &  Phrases,  pp.  3837-3842,  con- 
tain many  excerpts  from  decisions  of  both 
the  federal  and  state  courts  in  which  a  judg- 
ment is  defined.  The  following  are  a  few 
of  the  many  illustrations  there  given  as  to 
what  constitutes  a  Judgment 

On  page  3839  it  is  said:  "Judgment  is  the 
sentence  of  the  law  pronounced  by  the  court 
on  the  matters  contained  in  the  record." 

And  again,  on  the  same  page:  "Among 
numerous  definitions  of  the  term  'judgment,' 
this  one  is  deemed  sufficiently  accurate,  to 
wit:  The  decision  or  sentence  of  the  law, 
pronounced  by  a  court  or  other  competent 
tribunal  on  the  matter  contained  in  the  rec- 
ord.' " 

And  likewise,  on  page  3831,  it  is  said: 
"A  judgment  is  the  sentence  of  the  law 
pronounced  by  a  court  or  a  judge  thereof  up- 
on a  matter  in  issue  in  any  cause  before  it 

"A  judgment  is  a  decision  or  sentence  of 
the  law  given  by  a  court  of  Justice  or  other 
competent  tribunal  as  the  result  of  proceed- 
ings instituted  therein  for  the  redress  of  any 
injury. 

"A  'judgment'  Is  the  determination  or  sen- 
tence of  the  law  pronounced  by  a  competent 
judge  or  court  of  the  result  of  the  action  or 
proceeding  'instituted  in  such  court,  afflrm- 
ing  that  upon  the  matter  submitted  to  it  for 
its  decision  a  legal  duty  or  liability  does  or 
does  not  exist." 

■Section  3183,  Comp.  Laws  1907,  provides: 
"A  judgment  is  a  final  determination  of  the 
righto  of  parties  in  an  action  or  proceeding." 

Under  the  Constitution  of  our  state  the 
"determination"  of  the  matter  in  the  "action 
or  proceeding"  must  be  by  a  lawfully  con- 
stituted court  having  Jurisdiction  of  the  par- 
ties to  such  action  or  proceeding  and  of  the 
subject-matter  therein  involved.  In  1  Black 
on  Judgments,  p.  2,  the  author  says:  "A  judg- 
ment is  properly  neither  hortatory  nor  im- 
perative. It  does  not  advise  or  recommend, 
nor,  on  the  other  hand,  does  it  prescribe  any 
act  or  course  of  conduct  In  respect  to  the 
latter  particular  the  case  is  different,  of 
course,  with  a  decree  in  equity,  but  we  are 
now  using  the  term  'judgment'  in  Its  nar- 
rowest sense.  In  general,  therefore,  it  nei- 
ther counsels  nor  commands,  but  simply  as- 
serts. Again,  although  it  is  the  affirmation 
of  the  law,  it  is  necessarily  pronounced  by 
the  mouth  of  a  court  or  judge.  And  the  de- 
cision of  any  arbiter,  self-constituted  or 
chosen  by  the  litigants,  Is  no  judgment.  The 
law  speaks  only  by  Its  appointed  organs.  It 
is  only  when  the  deliverance  comes  from  a 
true  and  competent  court  that  it  is  entitled 
to  be  called  a  judgment.  •  •  *  We  may 
therefore  define  a  judgment  as  the  deter- 


mination or  sentence  of  the  law,  pronounced 
by  a  competent  judge  or  court,  as  the  result 
of  an  action  or  proceeding  instituted  in  such 
court  affirming  that,  upon  the  matters  sub- 
mitted for  its  decision,  a  legal  duty  or  lia- 
bility does  or  does  not  exist."   (Italics  mine.) 

Section  1  of  article  8  of  the  Constitution 
of  Utah  provides  that  "the  judicial  power  of 
the  state  shall  be  vested  in  the  Senate  sit- 
ting as  a  court  of  impeachment,  in  the  Su- 
preme Court,  in  district  courts,  in  Justices 
of  the  peace,  and  such  other  courts  inferior 
to  the  Supreme  Court  as  may  be  established 
by  law."  The  judicial  power  thus  vested  in 
the  courts  cannot  be  delegated  by  the  courts 
themselves  nor  by  legislative  enactment.  On 
page  589,  Cooley's  Const.  Lira.  (7th  Ed.)  the 
author  says:  "A  party  in  any  case  has  a 
right  to  demand  that  the  judgment  of  the 
court  be  given  upon  his  suit,  and  he  cannot 
be  bound  by  a  delegated  exercise  of  judicial 
power  whether  the  delegation  be  by  the 
court  or  by  legislative  act  devolving  judicial 
duties  on  ministerial  officers."  And  the  same 
author,  on  page  43  of  his  work,  says:  "When 
a  department  is  created  for  the  exercise  of 
judicial  authority,  the  act  Itself  constitutes 
a  setting  apart  to  It  for  exercise  of  the  whole 
judicial  power  of  the  sovereignty  with  such 
exceptions  only  as  the  Constitution  itself 
may  make.  As  therefore  the  determination 
of  a  controversy  on  existing  facte  where 
there  are  adverse  interests  is  judicial  action, 
the  act  is  not  within  the  compass  of  legis- 
lation." 

In  11  Enc.  PL  &  Pr.  810,  It  Is  said:  "From 
the  definitions  collated  In  the  preceding  sec- 
tion may  be  gathered  the  essential  elements 
of  every  Judgment.  The  first  of  these  is  that 
the  decision  must  be  that  of  a  duly  consti- 
tuted court.  The  rendition  of  a  judgment 
Is  a  Judicial  act  and  must  be  performed  by 
a  judicial, .  and  not  by  a  ministerial,  officer 
of  the  court.  Thus  the  decision  must  be 
rendered  by  the  judge,  and  not  by  the  clerk 
of  the  court,  in  order  to  constitute  a  Judg- 
ment" 

In  23  Cyc.  668,  the  principle  here  Involved 
Is  tersely  and  well  illustrated  in  the  follow- 
ing language:  "It  is  essential  to  a  judgment 
that  It  should  appear  to  be  the  sentence  or 
adjudication  of  a  court  or  judicial  tribunal, 
and  to  be  the  Judicial  act  of  the  court  as 
such,  or  of  the  judge  or  magistrate  who 
holds  or  presides  in  such  court" 

It  necessarily  follows  from  the  law  as  thus 
declared  that  the  clerk  of  a  court,  in  enter'- 
ing  a  judgment  acts  in  a  ministerial  capac- 
ity only,  and  it  matters  not  whether  the 
judgment  entered  is  a  default  judgment  a 
judgment  by  confession,  or  one  rendered  in 
a  cause  tried  to  the  court  without  a  jury, 
or  one  rendered  in  conformity  with  the  ver- 
dict of  a  jury.  In  either  case  the  entering 
of  a  judgment  is  a  ministerial,  and  In  no 
sense  a  judicial,  act.  Mr.  Freeman,  in  his 
work  on  Judgments,  |  38,  says:  "The  rendi- 
tion of  a  judgment  is  a  judicial  act ;  its  en- 
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try  upon  the  record  Is  merely  ministerial. 
A  judgment  is  not  what  is  entered,  but  what 
is  ordered  and  considered.  •  •  •  While 
its  entry  of  record  is  not  Indispensable  to  a 
judgment,  a  Judgment  is  essential  to  the  va- 
lidity of  the  entry.  The  ministerial  act  of 
the  clerk  must  be  supported  by  a  Judicial 
act  pronounced  by  the  court  in  express  terms 
or  in  contemplation  of  law." 

It  is  conceded  in  the  foregoing  opinion 
that  the  clerk,  in  entering  a  judgment,  acts 
in  a  ministerial  capacity  only.  The  effect, 
however,  of  the  conclusions  reached  on  the 
merits  is  to  deprive  the  court  of  all  judicial 
power  in  default  cases,  and  to  vest  the  clerk 
with  such  power.  This  feature  of  the  opin- 
ion I  shall  again  refer  to  further  along  In 
my  discussion  of  the  case. 

In  the  prevailing  opinion  reference  is  made 
to  the  authority  conferred  by  statute  upon 
the  clerk  to  enter  judgment  by  confession  in 
certain  cases,  provided  the  parties  to  the 
proceeding  comply  with  the  conditions  im- 
posed by  statute,  and  then  the  following  ob- 
servation is  made:  "It  seems  to  us  that  if 
it  be  conceded  that  a  clerk  may  enter  Judg- 
ment by  confession,  then  it  logically  follows 
that  he  may,  when  authorized  by  a  proper 
statute,  also  enter  Judgment  upon  default 
if  he  complies  with  the  conditions  imposed 
by  statute.  To  make  default  after  personal 
service  of  summons  is  tantamount  to  an  ad- 
mission that  the  plaintiff  is  entitled  to  a 
Judgment  as  prayed  by  him  under  a  statute 
like  the  one  now  under  consideration."  And 
again,  further  along  in  the  opinion,  it  Is 
said:  "The  only  difference  between  entering 
a  Judgment  by  confession  and  entering  one 
upon  default  under  such  a  statute  Is  that,  in 
the  first  instance,  the  defendant  in  proper 
terms  expressly  confesses  judgment,  while 
in  the  second  he  tacitly  consents  by  his  si- 
lence that  judgment  may  be  entered  against 
btm  for  the  amount  claimed  in  the  com- 
plaint In  entering  Judgment,  therefore,  in 
either  case,  the  clerk  acts  merely  ministeri- 
ally, and  with  either  the  expressed  or  im- 
plied consent  of  the  defendant" 

There  is  a  clear  distinction  between  a 
judgment  taken  by  confession  and  a  default 
Judgment.  Third  Nat  Bank  v.  Divine  Groc 
Co.,  97  Tenn.  603,  37  S.  W.  390,  34  L.  R.  A. 
445;  Hall  v.  Marks,  34  111.  358.  In  the  one 
case  the  judgment  Is  rendered  and  entered 
in  pursuance  of  the  voluntary  agreement  of 
the  parties,  and  the  defendant  appears  in 
court,  and  by  his  sworn  statement  in  writing 
authorizes  the  rendition  and  entry  of  the 
judgment  against  him  for  a  specified  sum. 
Whereas,  in  cases  where  the  defendant 
makes  default  the  judgment  is  neither  ren- 
dered nor  entered  because  of  any  voluntary 
affirmative  act  of  the  defendant  Nor  does 
he,  in  fact  either  expressly  or  impliedly, 
consent  to  the  taking  of  the  default  judg- 
ment Nor  does  the  defendant  by  his  de- 
fault necessarily  "admit"  or  "confess"  that 
be  is  indebted  to  the  plaintiff  in  the  sum 


claimed,  as  the  foregoing  opinion  and  many 
of  the  authorities  seem  to  hold. 

In  this  state  the  court  in  cases  where 
judgments  are  taken  by  default  acquires  ju- 
risdiction of  the  person  of  the  defendant  by 
the  service  of  summons.  The  provisions  of 
the  Code  providing  for  the  service  of  sum- 
mons, so  far  as  material  here,  are  as  fol- 
lows: 'The  summons  must  be  served  by 
delivering  a  copy  thereof  as  follows:  •  •  • 
(8)  In  ail  other  cases  to  the  defendant  per- 
sonally or  by  leaving  such  copy  at  his  usual 
place  of  abode  with  some  suitable  person  of 
at  least  the  age  of  fourteen  years."  Comp. 
Laws  1907,  8  2948. 

It  will  be  noticed  that  under  this  statute 
service  of  process  sufficient  to  give  the  court 
jurisdiction  over  the  person  of  the  defend- 
ant may  be  made  when  he  is  away  from  bis 
usual  place  of  abode  (in  fact  he  may  be 
temporarily  out  of  the  state)  by  leaving  a 
copy  of  the  summons  at  such  "usual  place  of 
abode  with  some  suitable  person,"  etc.  The 
whereabouts  of  the  defendant  may  be  un- 
known to  the  person  to  whom  the  summons 
is  delivered,  and  the  defendant  may  not  be 
advised  of  the  bringing  of  the  action  until 
long  after  judgment  is  taken  against  him. 
Certainly  under  such  circumstances  the  de- 
fendant by  falling  to  appear  and  defend  in 
the  action  neither  "admits"  nor  "confesses" 
that  he  is  indebted  to  the  plaintiff  in  the 
sum  named  in  the  complaint  A  person, 
merely  because  he  is  made  a  defendant  in 
an  action,  cannot  be  held  to  have  admitted 
or  confessed  the  truth  of  the  allegations  of 
the  complaint  before  he  is  personally  ad- 
vised of  the  bringing  of  the  action,  which, 
as  I  have  observed,  may  not  be  until  long 
after  judgment  is  taken  against  him.  And 
even  when  the  defendant  Is  personally  served 
with  summons  and  he  fails  to  appear  and  de- 
fend in  the  action,  It  does  not  necessarily 
follow  that  he  thereby  admits  or  confesses 
the  truth  of  the  allegations  of  the  plaintiff's 
complaint  The  claim  sued  on  may  be  entire- 
ly groundless,  and  the  defendant  may  be 
conscious  of  that  fact  yet  he  may  have  a 
multiplicity  of  reasons  for  not  appearing  and 
defending  in  the  action.  A  judgment  by  de- 
fault would  not  make  the  allegations  of  the 
complaint  evidence  in  another  action.  In  re 
Van  Buren  (D.  C.)  2  Fed.  643;  Cromwell  v. 
County  of  Sac,  94  U.  S.  356,  24  L.  Ed.  195. 
Yet  if  the  failure  of  the  defendant  to  appear 
and  answer  within  the  time  allowed  by  law 
when  properly  served  with  summons  is,  in 
fact,  an  admission  on  his  part  of  the  validity 
of  the  claim  in  suit  and  that  he  is  justly  in- 
debted to  the  plaintiff  in  such  sum,  it  neces- 
sarily follows  that  the  admissions  thus  made, 
if  material,  would  be  competent  evidence 
against  the  defendant  in  another  action.  I 
assume  that  no  lawyer  would  seriously  con- 
tend that  such  alleged  admissions  would,  un- 
der any  circumstances,  be  admissible  as  evi- 
dence against  the  defendant  In  another  and 
Independent  action. 
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Some  of  the  authorities  hold  that  the  de- 
fendant by  defaulting,  In  contemplation  of 
law  only,  admits  the  allegations  of  the  com- 
plaint to  be  true.  In  Cromwell  v.  County  of 
Sac,  supra,  it  is  said:  "A  judgment  by  de- 
fault only  admits  for  the  purpose  of  the  ac- 
tion the  legality  of  the  demand  or  claim  in 
suit"  That  Is,  according  to  the  rule  thus 
announced,  the  law,  for  the  purposes  of  the 
action  (not  the  defendant),  admits  the  allega- 
tions of  the  complaint  to  be  true.  1  Free- 
man on  Judgments,  |  588.  Instead  of  the 
defendant  admitting  by  his  default  the  legali- 
ty of  the  plaintiffs  claim,  I  think  it  may 
more  properly  be  said  that  he  thereby 
waives  his  right  to  appear  and  defend  in  the 
action.  The  question,  however,  of  whether 
or  not  there  is,  in  principle,  a  distinction  be- 
tween a  Judgment  taken  by  confession  and  a 
default  judgment  is  not  of  controlling  impor- 
tance in  this  case,  because  in  either  event 
the  judgment  to  be  valid  must,  at  least  in 
contemplation  of  law,  be  the  decision  of  the 
court. 

In  the  prevailing  opinion  it  is  said:  "If 
the  judge  may  prevent  the  clerk  from  enter- 
ing default  judgments  under  the  statute, 
then  the  order  of  the  judge  and  not  the  pro- 
visions of  the  statute  control.  The  judge  is 
the  mere  agent  of  the  law,  and,  in  the  ab- 
sence of  some  inherent  power,  may  exercise 
those  powers  only  that  are  conferred  upon 
him  by  statute.  Under  the  provisions  of  the 
statute  in  question  the  duty  and  the  legal 
power  to  enter  default  judgments  are  im- 
posed and  conferred  upon  the  clerk,  and 
hence,  by  Implication  at  least,  are  withheld 
from  the  judge.  If  the  judge  may  not  direct 
what  judgment  shall  be  entered,  he  may  not 
direct  when  and  under  what  circumstances 
it  shall  be  entered." 

By  the  provisions  of  the  Constitution,  to 
which  I  have  referred,  the  judicial  power  of 
the  state  is  vested  in  the  courts  therein  men- 
tioned, and  no  other  department  of  the  state 
government  can  legally,  either  directly  or  in- 
directly, exercise  such  power.  And  in  the 
case  under  consideration  the  judge  of  tbe 
city  court  was  not  compelled,  nor  was  he  au- 
thorized, to  look  to  the  statute  for  his  au- 
thority to  judicially  determine  the  questions 
presented.  This  power  is  vested  in  the 
courts  by  the  Constitution,  and  It  can  neither 
be  withheld  nor  abridged  by  legislative  en- 
actment And  if  the  effect  of  the  statute  is 
to  require  the  clerk  to  enter  judgments  be- 
fore they  are  rendered  as  the  writ  of  man- 
date in  this  case  directs,  or  if  the  statute  in 
effect  withholds  from  the  judge  the  power  to 
render  judgments  in  default  cases,  then  the 
statute  is  clearly  In  conflict  with  the  provi- 
sions of  the  Constitution  herein  before  men- 
tioned. But  I  do  not  so  construe  the  stat- 
ute. The  mere  fact  that  the  judge  may  not 
in  each  default. case  convene  court  and  an- 
nounce his  decision  from  the  bench  in  open 
court  does  not  make  the  Judgment  entered 
by  the  clerk  in  such  cases  any  less  the  Judg- 


ment of  the  court  because  of  that  fact 
Gamble  v.  Jacksonville  P.  &  M.  R.  Co.,  14  FUu 
226;  Tallman  v.  McCarty  et  aL,  11  Wis.  401. 
Nor  is  it  essential  that  every  judicial  act  of 
the  judge  should  be  specifically  and  in  detail 
dictated  to  the  clerk  by  him.  But  it  is  essen- 
tial that  the  entry  of  the  judgment  by  the 
clerk  is  at  least  with  the  approval  of  the 
judge.  In  the  rendering  of  a  judgment  the 
court,  and  not  the  clerk,  is  the  medium 
through  which  the  law  speaks.  And  the 
clerk,  in  default  cases,  Is  merely  the  arm  of 
the  court  or  the  medium  through  which  it 
acts  in  announcing  its  decision  in  such  cases. 
Therefore,  tbe  denial  of  the  writ  in  this  case 
would  not,  in  my  opinion,  prejudicially  af- 
fect the  rights  heretofore  acquired  under  de- 
fault judgments,  as  the  prevailing  opinion 
seems  to  indicate.  Because,  as  I  have  stated. 
Judgments  in  such  cases  are,  in  contempla- 
tion of  law,  the  Judgments  of  the  courts  in 
which  they  are  entered. 

The  writ  in  this  case  directs  the  clerk  to 
make  an  entry  labeled  a  judgment  which  is 
not,  in  contemplation  of  law  nor  otherwise,  a 
judgment  of  the  court  The  record  affirma- 
tively shows  that  no  judgment  has  been  ren- 
dered. In  fact  the  very  thing  plaintiff  com- 
plains of  in  his  petition  for  a  writ  is,  that 
the  judge  refuses  to  render  a  Judgment  in  its 
favor  on  its  verified  complaint  In  other 
words,  the  writ  directs  the  clerk  to  enter  a 
judgment  in  an  action  where  the  record  af- 
firmatively shows  that  no  judgment  has  been 
rendered.  According  to  the  legal  effect  of 
the  prevailing  opinion  the  judge,  in  certain 
cases  where  the  defendant  makes  default,  is 
a  nonentity.  He  is  not  even  a  figurehead  in 
the  proceedings.  Figuratively  speaking,  he 
is  relegated  to  one  side,  and  the  clerk,  who 
is  only  a  ministerial  officer  of  the  court,  is 
not  only  authorized,  but  is  required,  to  enter 
judgment  for  the  plaintiff  upon  his  verified 
petition.  We  therefore  have  a  class  of  cases 
in  which  judgments  may  be  obtained  with- 
out either  the  actual  or  presumptive  inter- 
vention of  the  court  or  judge — Judgments 
which  it  is  tbe  duty  of  the  clerk  to  enter  of 
record,  notwithstanding  any  order  of  the 
court  or  judge  to  the  contrary.  Now,  if  un- 
der the  statute,  judgments  in  default  cases 
may  be  and  are  obtained  merely  by  operation 
of  law  without  presumptively  or  otherwise 
Invoking  the  action  of  the  court,  and  the 
statute  is  susceptible  of  no  other  reasonable 
construction,  then  it  is  clearly  in  conflict 
with  the  provisions  of  the  Constitution  here- 
in mentioned  and  ought  not  to  be  upheld. 

There  are  other  reasons  why  the  writ  in 
my  opinion,  ought  to  be  denied  and  plaintiff's 
petition  dismissed.  Plaintiff  alleged  in  its 
petition  that  the  default  of  the  defendant 
was  duly  and  regularly  entered  by  the  clerk 
of  the  city  court  and  that  plaintiff  there- 
after requested  the  clerk  to  enter  a  default 
judgment  In  Its  favor  against  the  defend- 
ant in  said  action,  and  that  the  clerk  refus- 
ed and  assigned  as  a  reason  for  his  refusal 
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that  the  judge  of  the  city  court  had  directed 
-him  to  enter  no  default  judgments.  Plaintiff 
further  alleged  that  upon  the  refusal  of  the 
clerk  to  enter  a  default  judgment  it  "moved 
the  court  upon  the  flies  therein  for  a  judg- 
ment against  the  said  A.  L.  Ball  and  in  favor 
of  the  plaintiff,  •  •  •  bat  that  the  said 
J.  M.  Bowman  wrongfully  refused  and  de- 
nied said  motion,  and  directed  B.  S.  Rives, 
ex  officio  clerk,  to  enter  an  order  denying 
said  motion."  If  this  were  a  case  where  the 
court  or  judge  had  arbitrarily  and  contuma- 
ciously refused  to  decide  some  question  aris- 
ing during  the  course  of  the  trial  material  to 
the  cause  which  it  was  his  legal  duty  to  de- 
cide, or  had  refused  to  render  judgment  on 
the  merits  when  the  cause  was  submitted  for 
decision,  mandate  would  undoubtedly  be  the 
proper  remedy  to  compel  the  court  or  judge 
to  proceed  and  adjudicate  the  matter  or 
question  submitted.  This,  however,  is  not 
that  kind  of  a  case.  Here  complaint  is  made, 
not  because  the  court  refused  to  decide  the 
case  at  all,  but  because  the  court  refused  to 
decide  the  case  in  a  particular  way.  The 
court  had  jurisdiction  of  the  person  of  the 
defendant  and  the  subject-matter  of  the  ac- 
tion, and,  under  the  statute  authorizing  the 
entry  of  judgment  by  default  In  certain  cases, 
could  no  doubt  have  legally  rendered  a  judg- 
ment for  plaintiff  on  the  record  made  and 
presented,  but  he  was  not  bound  to  do  so. 
The  court  in  such  case,  the  same  as  in  all 
other  cases,  could  exercise  its  discretion  in 
the  matter,  and  the  Legislature  could  not  by 
legislative  enactment  deprive  the  court  of 
such  discretion.  If  It  were  within  the  con- 
stitutional power  of  the  Legislature  to  do 
this,  then  it  necessarily  follows  that  the  Leg- 
islature has  the  power  to  divest  a  court  of 
all  judicial  power  and  to  make  the  judge 
thereof  a  mere  ministerial  officer,  or,  as  is 
done  In  this  case,  dispense  with  his  services 
entirely,  which  of  course,  under  the  Consti- 
tution, it  cannot  do.  It  is  a  well-recognized 
rule  of  law  that  while  mandamus  will  lie  to 
compel  a  court  to  proceed  to  Judgment  when 
a  case  is  submitted  to  it  for  decision,  the 
writ  will  not  He  to  compel  the  court  to  ren- 
der a  particular  judgment.  Merrill  on  Man- 
damus, S  32. 

In  20  Cyc.  210,  the  rule  is  tersely,  and,  I 
think  correctly,  stated  in  the  following  lan- 
guage: "When  the  parties  have  an  absolute 
right  that  the  court  proceed  to  enter  judg- 
ment, mandamus  will  He ;  but  mandamus  to 
enter  a  judgment  will  not  issue  where  its 
effect  would  be  to  review  or  control  the  Ju- 
dicial discretion  of  the  inferior  court,  and 
where  an  appeal  lies  and  is  adequate  manda- 
mus will  not  go." 

In  2  Spell.  Extr.  Relief,  §  1384,  the  author 
says:  "Mandamus  will  He  to  compel  the  per- 
formance of  duties  purely  ministerial  in 
their  nature,  when  they  are  so  clear  and  spe- 
cific that  no  element  of  discretion  is  left  in 
their  performance,  but  as  to  acts  and  duties 
necessarily  calling  for  the  exercise  of  Judg- 


ment and  discretion  on  the  part  of  the  officer 
or  body  or  person  at  whose  hands  perform- 
ance is  required,  mandamus  does  not  lie." 
And  again,  in  section  1389  of  the  same  work, 
it  is  said:  "The  first  and  most  important  of 
the  limitations  has  been  variously  expressed, 
but  may  be  reduced  to  a  plain  statement,  to 
the  effect  that  mandamus  is  not  a  proper 
remedy  to  control  or  direct  the  decisions  of 
Inferior  courts  In  matters  wherein  they  have 
Judicial  cognizance  and  discretion.  It  is 
Immaterial  whether  the  Inferior  court  has 
acted  properly  or  Improperly  In  the  exercise 
of  a  discretionary  power,  where  the  discre- 
tion has  been  in  fact  exercised ;  if  It  has  not 
been  grossly  abused,  it  cannot  be  questioned 
in  a  mandamus  proceeding.  So  far  as  the 
writ  affects  the  action  of  Inferior  courts,  its 
use  Is  not  to  be  extended  to  compel  the  ren- 
dition of  a  particular  judgment,  in  accord- 
ance with  the  views  of  a  higher  court ;  nor 
Is  it  the  province  of  the  writ  to  prescribe  the 
parties  for  whom  judgment  shall  be  rendered. 
This  would,  In  effect,  introduce  the  super- 
visory power  of  the  appellate  court  Into  a 
cause  still  pending  In  the  inferior  tribunal, 
peremptorily  deciding  the  case,  and  compel- 
ling the  Inferior  court  to  give  judgment  In 
accordance  with  the  opinion  of  the  higher 
tribunal." 

In  this  case,  however,  the  prevailing  opin- 
ion goes  much  farther  than  compelling  the 
city  court  to  render  and  enter  a  specific 
judgment  in  the  case.  In  entirely  Ignores  the 
city  court,  and  directs  the  Issuance  of  a 
writ  of  mandate  directing  the  clerk  to  enter 
judgment  in  a  case  where  no  judgment  has 
been  rendered.  In  other  words,  this  court. 
In  effect,  determines  in  the  first  Instance 
what  judgment  shall  be  rendered  and  directs 
the  clerk  to  enter  such  judgment.  As  herein- 
before stated,  the  court  had  jurisdiction  of 
the  person  of  the  defendant  and  the  subject- 
matter  of  the  action.  It  therefore  had  Ju- 
risdiction to  make  and  enter  the  orders  of 
which  complaint  Is  made,  and  until  these  or- 
ders are  set  aside  by  the  court  or  reversed 
on  appeal  they  are  binding  upon  the  clerk 
and  the  parties  to  the  action.  Elder  v.  Grun- 
sky,  127  Cal.  09,  59  Pac.  300.  In  the  case  of 
Tallman  v.  McCarty,  supra,  this  principle  Is 
well  illustrated  In  the  following  language: 
"No  order  which  a  court  is  empowered,  un- 
der any  circumstances  in  the  course  of  a 
proceeding  over  which  it  has  jurisdiction,  to 
make  can  be  treated  as  a  nullity  merely  be- 
cause it  was  made  improvldently  or  in  a 
manner  not  warranted  by  law,  or  the  previ- 
ous state  of  the  case.  The  only  question  In 
such  a  case  is,  had  the  court  or  tribunal  the 
power,  under  any  circumstances  to  make  the 
order  or  perform  the  act?  If  this  be  answer- 
ed In  the  affirmative,  then  its  decision  upon 
those  circumstances  becomes  final  and  con- 
clusive until  reversed  by  direct  proceeding 
for  that  purpose." 

I  am  clearly  of  the  opinion  that  the  court 
did  not  exceed  its  jurisdiction  nor  commit 
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error  In  making  the  orders  mentioned.  It 
Is  evident  from  the  record  that  the  officer 
of  the  plaintiff  corporation  who  verified  the 
complaint  under  oath  had  no  personal  knowl- 
edge whatever  of  the  facts  upon  which  the 
claim  in  suit  was  founded.  Clearly,  under 
these  circumstances,  It  was  not  an  abuse  of 
discretion  for  the  court  to  require  plaintiff 
to  introduce  at  least  some  legal  evidence  in 
support  of  the  claim  sued  on  before  render- 
ing judgment  in  its  favor. 


NAYLOR  et  al.  v.  JENSEN  et  al. 
(Supreme  Court  of  Utah.   Nov.  28,  1910.  Peti- 
tion for  Rehearing,  Jan.  6,  1911.) 

1.  Trial  (8  374#)— Findings— Equity  Case. 

Where  a  legal  cause  of  action  is  set  up  by 
way  of  cross-complaint  in  a  suit  in  equity,  ana 
the  issues  in  such  cross-complaint  are  without 
objection  transferred  to  the  law  division  and 
tried  by  a  jury  as  an  ordinary  law  action  with- 
out special  interrogatories,  and  a  general  ver- 
dict is  returned,  such  verdict  cannot  be  review- 
ed by  the  trial  court  on  the  ground  that  the  sub- 
mission on  which  it  was  based  was  of  an  issue 
In  equity. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  884;  Dec.  Dig.  8  374;*  Equity,  Cent 
Dig.  M  813-817.] 

2.  Appeal  and  Ebbob  (8  847*)— Findings— 
Conclusiveness— Equity  Cases. 

Where  the  parties  in  an  action  to  cancel  a 
mortgage  in  which  a  cross-complaint  for  dam- 
ages was  filed  had  by  submitting  the  issues  aris- 
ing upon  the  cross-complaint  to  the  jury  as  in 
an  ordinary  legal  action,  a  general  verdict  being 
returned,  precluded  themselves  from  insisting 
that  the  trial  court  review  the  evidence  upon 
such  issues,  the  Supreme  Court  cannot  pass  up- 
on the  weight  of  such  evidence  and  order  find- 
ings of  fact  and  conclusions  of  law,  as  it  may 
ordinarily  do  in  equity  cases. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  3367-3371;  Dec.  Dig.  g 
847.»] 

Petition  for  Rehearing. 

3.  Cancellation  of  Instruments  (8  52*)  — 
Vebdict— Issues  Decided. 

In  a  suit  to  cancel  a  mortgage,  a  verdict 
on  issues  as  presented  by  a  counterclaim  and 
cross-complaints  and  the  answers  thereto,  held 
to  have  disposed  of  all  of  the  issues  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  8  107;  Dec.  Dig.  § 
52;*  Mortgages,  Cent.  Dig.  8  1951] 

Appeal  from  District  Court,  Salt  Lake 
County ;  C.  W.  Morse,  Judge. 

Action  by  George  Naylor  and  another 
against  Joseph  M.  Jensen,  John  Y.  Rich,  and 
another,  In  which  Rich  counterclaimed  and 
filed  a  cross-complaint  against  W.  S.  Naylor 
and  others.  From  a  decree  for  plaintiffs, 
Rich  appeals.  Affirmed. 

Booth,  Lee,  Badger,  Rich  &  Lewinsohn,  for 
appellant  J.  D.  Pardee  and  6.  M.  Sullivan, 
for  respondents. 

FRICK,  J.  This  Is  an  appeal  from  a  judg- 
ment or  decree  in  equity  rendered  in  the  dis- 
trict court  of  Salt  Lake  county.  The  record 
Is  of  great  length ;  the  pleadings  alone  cov- 


ering more  than  70  pages  of  the  print- 
ed abstract.  While  the  assignments  of  error 
are  very  numerous,  yet,  because  of  the  views 
that  we  entertain  of  the  case,  it  will  be  un- 
necessary to  refer  to  the  assignments  in  de- 
tail. In  order  to  assist  the  reader  to  arrive - 
at  a  better  understanding  of  the  real  basis  of 
our  conclusions,  we  deem  It'  necessary  to 
make  a  somewhat  lengthy  statement  of  the 
history  of  the  transactions  and  of  what  we 
deem  to  be  the  controlling  facts. 

On  the  8th  day  of  October,  1901,  Joseph  M. 
Jensen  and  Benham  Hunsaker,  as  "parties 
of  the  first,"  and  George  Naylor  (one  of 
the  plaintiffs),  Nelson  A.  Naylor,  Lester  O. 
Naylor,  W.  S.  Naylor,  and  W.  G.  Clark,  as 
"parties  of  the  second  part,  entered  into  an 
agreement  In  writing  whereby  the  first  par- 
ties leased  and  delivered  to  the  second  par 
ties  a  large  number  of  sheep,  in  two  bands 
or  herds,  to  be  retained  and  cared  for  by  the 
second  parties  for  the  term  of  three  years 
upon  the  terms  and  conditions  contained  in 
said  written  agreement.  As  a  partial  securi- 
ty for  the  faithful  performance  of  the  prom- 
ises and  undertaking  of  the  second  parties 
the  plaintiff,  George  Naylor,  jointly  with  hls- 
wlfe  (the  other  plaintiff),  namely,  Hulda  C. 
Naylor,  executed  and  delivered  a  certain 
mortgage  whereby  they  conveyed  certain  real 
estate  to  said  first  parties;  and  W.  S.  Nay- 
lor and  W.  G.  Clark,  two  others  of  the  sec- 
ond parties,  as  additional  security  for  the 
purpose  aforesaid,  also  made  and  delivered 
to  said  first  parties  a  chattel  mortgage  cover- 
ing a  band  of  sheep  owned  by  the  last-named 
parties  in  Tooele  county.  Some  time  In  the 
summer  of  1002,  Joseph  M.  Jensen  assigned 
all  his  Interest  in  said  agreement  and  In  the 
sheep  leased  as  aforesaid  to  the  appellant 
John  Y.  Rich,  and  it  is  claimed  that  there- 
after all  of  the  sheep  In  which  the  parties  of 
the  second  part,  excepting  W.  S.  Naylor  and 
W.  G.  Clark,  claimed  any  Interest,  were  re- 
turned and  redelivered  to  said  Hunsaker  and 
Rich.  It  is  also  alleged  that  at  that  time  an 
agreement  was  entered  into  between  said 
Hunsaker  and  Rich  and  said  Naylors  and 
Clark  whereby,  for  certain  considerations 
passing  between  them,  George  Naylor,  one 
of  the  plaintiffs,  and  Nelson  A.  and  Lester 
O.  Naylor,  were  to  be  and  were  fully  released 
and  discharged  from  all  the  obligations  by 
them  assumed  In  said  agreement  and  lease, 
and,  further,  that  the  plaintiffs  George  Nay- 
lor and  Hulda  C.  Naylor,  together  with  the 
real  estate  mortgage  given  by  them,  were  to 
be  and  were  in  fact  released  and  discharged, 
but  it  is  claimed  that  said  first  parties  neg- 
lected and  refused  to  release  or  discharge 
said  real  estate  mortgage  by  entering  satis- 
faction thereof  of  record.  After  all  of  the 
foregoing  transactions,  and  others  which  it 
Is  not  deemed  necessary  to  state,  had  taken 
place,  the  plaintiffs  commenced  this  action 
in  equity  against  said  Jensen,  Hunsaker,  and 
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Rich,  the  latter  as  the  assignee  of  said  Jen- 
sen. In  their  complaint,  among  other  nu- 
merous allegations,  they  substantially  alleg- 
ed the  facts  we  have  Just  stated,  and  asked 
the  court  to  find  and  declare  that  the  plain- 
tiffs were  released  and  discharged  from  all 
liability  on  account  of  said  agreement  and 
lease,  and  of  the  obligations  assumed  by  them 
by  reason  of  the  execution  and  delivery  of 
said  real  estate  mortgage,  and  that  said  mort- 
gage be  canceled  and  satisfied  of  record. 
Jensen  and  Hunsaker  appeared  In  the  action, 
and  practically  disclaimed  any  interest  in 
the  subject-matter  thereof ;  that  is,  they  dis- 
claimed having  any  present  interest  'either 
in  the  lease  or  the  sheep  mentioned  therein, 
or  in  said  real  estate  mortgage,  and  asked 
for  no  affirmative  relief.  The  appellant  John 
Y.  Rich  also  appeared  in  the  action,  and  in 
his  answer  he  set  forth  the  making  of  the 
lease  and  the  delivery  of  the  sheep  thereun- 
der by  Jensen  and  Hunsaker  and  the  assign- 
ment to  him  of  Jensen's  interest.  He  also 
alleged  a  number  of  breaches  of  the  condi- 
tions of  the  lease,  and  claimed  a  large 
amount  of  damages  by  reason  thereof.  He 
denied  the  allegations  of  plaintiffs'  complaint 
that  they  had  been  released  from  the  obliga- 
tions assumed  by  them  in  the  real  estate 
mortgage,  and  averred  that  the  mortgage 
(with  the  exception  of  a  partial  release  made 
by  him)  was  still  in  full  force  and  effect  In 
a  counterclaim  he  asked  that  the  mortgage 
in  question  be  foreclosed  and  the  mortgaged 
premises  sold  and  the  proceeds  of  said  sale 
applied  to  the  satisfaction  of  any  judgment 
for  damages  that  he  might  obtain  against  the 
Naylors  and  Clark  for  the  alleged  breaches 
of  the  agreement  and  lease.  In  this  connec- 
tion appellant,  in  the  nature  of  a  cross-com- 
plaint, asked  that  W.  S.  Naylor,  Nelson  A. 
Naylor,  and  Lester  O.  Naylor  and  W.  G. 
Clark  be  made  parties  to  the  action,  and 
that  they  be  required  to  plead  to  the  cross- 
complaint,  and  demanded  judgment  for  the 
damages  aforesaid  against  them.  The  court 
granted  the  request,  and  said  Naylors  and 
Clark  were  accordingly  made  parties  to  the 
action.  They  appeared  and  set  up  various 
defenses  to  the  matters  set  forth  in  the 
cross-complaint  The  whole  matter  respect- 
ing compromises  and  settlements  and  trans- 
actions had  between  the  parties  subsequent 
to  the  original  delivery  of  the  sheep  were  set 
forth  in  the  answers  to  the  cross-complaint 
by  the  respective  parties,  to  all  of  which  the 
appellant  filed  a  reply.  Appellant  had  thus 
brought  new  parties  Into  the  case  and  had 
by  way  of  cross-complaint,  as  provided  by 
section  2974,  Comp.  Laws  1907,  set  forth  a 
cause  of  action  for  damages  for  an  alleged 
breach  of  contract  against  such  new  parties. 
The  cause  of  action  in  the  cross-complaint, 
so  far  as  it  affected  the  parties  other  than 
the  plaintiffs,  was  purely  legal;  that  is,  it 
was  in  the  nature  of  an  action  for  damages 
/or  an  alleged  breach  of  contract.   The  ac- 


tion instituted  by  the  plaintiffs,  on  the  oth- 
er hand,  was  purely  equitable. 

After  the  issues  had  all  been  made  up  on 
the  cross-complaint  filed  by  appellant,  the 
new  parties  who  had  been  brought  into  the 
case  insisted  that  the  issues  presented  by  the 
cross-complaint  and  the  answers  thereto 
were  purely  legal,  and  they  demanded  a  jury 
trial.  To  this  appellant  made  no  objection, 
and  the  court  granted  the  request.  The  is- 
sues arising  upon  the  cross-complaint  and 
the  answers  interposed  thereto  were  accord- 
ingly all  transferred  to  the  law  division  of 
the  district  court  and  were  there  tried  to  a 
jury,  as  law  actions  are  usually  and  ordinari- 
ly tried  and  determined;  that  is,  no  ques- 
tions of  fact  were  submitted  to  the  jury  to 
be  answered  by  them  in  a  special  verdict  or 
by  answering  specific  questions,  as  is  usually 
done  when  specific  questions  of  fact  are  sub- 
mitted to  a  jury  in  equity  cases,  but  the  is- 
sues arising  upon  the  cross-complaint  and 
the  answers  thereto  were  all  tried  and  sub- 
mitted to  the  jury  as  in  a  law  case,  and  a 
general  verdict  was  returned  by  the  Jury,  by 
which,  under  the  instructions  of  the  court, 
the  jury  disposed  of  all  the  Issues  which 
arose  on  the  pleadings  before  referred  to. 
By  their  verdict  the  jury  found  the  issues  on 
the  cross-complaint  and  answer  thereto  fil- 
ed by  W.  S.  Naylor  and  W.  G.  Clark  in 
favor  of  appellant  and  assessed  the  damages 
against  them  at  $9,000,  while  upon  the  is- 
sues raised  by  the  parties  other  than  said 
Naylor  and  Clark,  including  the  plaintiffs, 
the  Jury  found  against  appellant  and  in  favor 
of  Bald  parties.  The  court  entered  judgment 
hi  favor  of  George  Naylor,  the  plaintiff,  Nel- 
son A.  and  Lester  O.  Baylor,  dismissing  appel- 
lant's counterclaim  as  against  them,  and, 
further,  that  the  appellant  "has  no  cause  of 
action  against  them"  or  either  of  them.  Ap- 
pellant filed  a  motion  for  a  new  trial  upon 
various  grounds,  by  reason  of  which  he 
sought  to  have  the  verdict  and  judgment,  in 
so  far  as  it  was  against  him  and  in  favor  of 
the  Naylors  aforesaid,  set  aside.  The  court, 
however,  approved  the  verdict  of  the  Jury, 
and  denied  the  motion.  Some  time  after 
these  proceedings  were  concluded,  counsel 
for  plaintiffs  filed  a  motion  in  the  equity  di- 
vision of  the  court,  and  asked  that  court  to 
enter  judgment  as  prayed  for  in  the  com- 
plaint of  plaintiffs.  This  motion  was  resist- 
ed by  appellant,  and  he,  in  substance,  con- 
tended that  the  verdict  of  the  jury  was  mere- 
ly advisory  to  the  court;  that  the  evidence 
did  not  sustain  the  verdict  in  various  partic- 
ulars; that  the  court,  sitting  as  a  court  of 
equity,  should  then  review  and  pass  upon  all 
the  evidence  that  had  been  submitted  to  the 
Jury  upon  all  the  Issues  that  were  presented 
by  the  cross-complaint  and  the  answers  there- 
to filed  In  the  case  as  before  stated ;  and  that 
the  court  should  make  its  findings  of  fact 
and  conclusions  of  law  upon  all  the  issues  as 
though  the  matters  had  not  been  submitted 
to  and  passed  on  by  the  jury  as  aforesaid.  The 
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court  refused  to  pass  upon  the  evidence,  but 
held  the  verdict  of  the  Jury  and  the  judg- 
ment based  thereon  as  conclusive  upon  all  the 
Issues  that  were  presented  to  the  jury,  and 
made  findings  of  fact  and  conclusions  of  law 
upon  the  equitable  claims  of  plaintiffs  and  en- 
tered the  decree  canceling  a  real  estate  mort- 
gage given  by  them  which  they  asked  to  have 
canceled  and  declared  satisfied  In  their  com- 
plaint. Appellant  filed  another  motion  for  a 
new  trial,  which  was  overruled,  and,  as  be- 
fore stated,  he  now  appeals  only  from  the 
judgment  entered  by  the  equity  division  of 
the  district  court 

It  is  seriously  urged  that  among  other  er- 
rors the  trial  court  erred  in  not  reviewing 
and  passing  upon  all  the  evidence  submitted 
to  the  Jury  upon  the  issues  presented  by  the 
cross-complaint  and  the  answers  thereto,  that 
the  evidence  is  insufficient  to  sustain  the  ver- 
dict of  the  Jury,  and  that  the  court  erred  in 
not  making  findings  of  fact  and  conclusions 
of  law,  and  in  not  entering  judgment  in  fa- 
vor of  appellant  upon  all  the  issues.  It  is  un- 
doubtedly true  that  in  equity  cases  certain 
issues  of  fact  may  be  submitted  to  a  jury, 
and  that  their  findings  thereon  are  ordinari- 
ly merely  advisory  to  the  court  Such  proce- 
dure might  have  been  followed  in  this  case 
notwithstanding  the  fact  that  appellant  in 
his  cross-complaint  had  presented  matters  or- 
dinarily cognizable  in  a  court  of  law.  But 
the  parties  to  this  action  did  not  proceed  In 
that  way.  The  Constitution  of  this  state  in 
section  19  of  article  8  provides  "there  shall  be 
but  one  form  of  action,  and  law  and  equity 
may  be  administered  in  the  same  action." 
No  doubt  the  framers  of  the  Constitution 
thereby  intended  to  permit  the  parties  to  ac- 
tions to  dispose  of  all  questions,  whether  le- 
gal or  equitable,  In  one  and  the  same  action. 
Of  this  right  appellant  availed  himself  when 
he  filed  his  cross-complaint  and  brought  in 
the  new  parties.  After  his  cross-complaint 
had  been  filed  and  all  the  parties  were  be- 
fore the  court,  and  the  Issues  had  been  made 
up,  the  law  issues,  as  they  were  denominated 
by  the  parties,  were  as  we  have  seen  on  mo- 
tion of  plaintiffs'  counsel  transferred  to  the 
law  division  of  the  court  to  be  there  tried  to 
a  jury.  All  of  the  Issues  arising  upon  ap- 
pellant's cross-complaint  and  the  answers 
thereto  were  by  the  apparent  consent  of  all 
the  parties  in  interest  thus  submitted  to  a 
jury,  and  the  case  was  tried  in  the  ordinary 
way  that  law  cases  are  tried  and  submitted. 
The  Issues  of  fact  were  numerous  and  com- 
plicated, including,  among  others,  questions 
of  settlement  accord,  and  satisfaction,  re- 
lease, and  discharge  of  some  of  the  parties 
to  the  original  agreement  or  lease,  as  well 
as  questions  relating  to  breaches  of  the  pro- 
visions of  said  agreement  and  lease  and  the 
consequent  damages  resulting  from  such 
breaches.  All  these  matters  were  under  in- 
structions of  the  court  with  respect  to  the 
law  arising  upon  the  issues  of  fact  of  which 
instructions  no  complaint  is  made,  submitted 


to  the  Jury,  and  the  conclusions  reached  by 
them  upon  all  of  these  questions  Is  included 
in  their  general  verdict  All  of  the  parties 
to  the  action,  including  the  appellant,  thus 
apparently  treated  the  case,  at  least  so  far 
as  the  issues  of  fact  were  concerned,  as  pure- 
ly a  law  case,  tried  and  submitted  it  as  such, 
and  took  their  chances  of  obtaining  a  verdict 
from  the  jury  either  for  or  against  their  con- 
tentions. Upon  the  verdict  of  the  jury  thus 
obtained,  the  court  entered  a  Judgment  and 
thereby,  we  think,  concluded  all  of  the  mat- 
ters that  were  submitted  to  the  Jury.  Ap- 
pellant In  his  motion  for  a  new  trial,  in  so 
far  as  the  verdict  of  the  Jury  was  against  W. 
S.  Naylor  and  W.  G.  Clark,  and  In  his  favor 
for  damages,  did  not  assail  It  but  attacked 
It  only  in  so  far  as  it  was  against  his  con- 
tentions. The  whole  conduct  of  the  case 
and  the  proceedings  had  Indicated  that  all 
of  the  parties  to  the  action  treated  the  trial 
to  the  Jury  as  a  complete  trial  of  the  Issues, 
the  same  as  such  Issues  are  usually  tried  and 
determined  In  law  cases.  This  being  so,  we 
think  the  district  court  was  right  in  hold- 
ing that  the  parties  by  their  conduct  were 
concluded  by  the  verdict  and  could  not  again 
try  the  issues  that  had  been  submitted  to 
and  passed  on  by  the  Jury.  All  of  the  issues 
of  fact  were  peculiarly  matters  for  the  Jury 
to  pass  on.  The  parties  all  seemed  to  recog- 
nize this  fact  and  hence  did  not  avail  them- 
selves of  the  opportunity  of  simply  submit- 
ting to  the  Jury  certain  questions  of  fact, 
and  have  the  jury  answer  such  questions  In 
accordance  with  their  conclusions.  Instead 
of  this,  all  the  Issues  were  submitted  to  the 
Jury  in  the  usual  way  and  a  general  verdict 
asked  at  their  hands.  While  this  may  have 
been  somewhat  irregular,  yet  there  is  noth- 
ing made  to  appear  why  the  trial  of  the  Is- 
sues in  that  way  was  not  as  fair  for  one  as 
for  the  other  of  the  parties,  and  appellant 
made  no  such  claim  In  his  motion  for  a  new 
trial.  The  principle  involved  here,  therefore, 
bears  some  resemblance  to  the  one  passed 
on  in  the  case  of  Grant  Cent.  M.  Co.  v. 
Mammoth  M.  Co.,  104  Pac.  573,  where  this 
court  in  effect  held  that  parties  to  an  action 
by  their  conduct  may  treat  what  would  oth- 
erwise not  be  a  final  and  appealable  judgment 
as  such,  and,  If  they  do  so,  they  may  be 
bound  by  the  result  reached  on  the  prema- 
ture appeal. 

In  view  of  all  the  proceedings  had  in  this 
case,  and  In  view  of  the  conduct  of  the  par- 
ties to  the  action,  and  of  the  general  verdict 
returned  by  the  Jury,  we  are  of  the  opinion 
that  the  evidence  submitted  to  and  passed  on 
by  the  Jury  was  not  open  for  review  by  the 
court  sitting  as  a  court  of  equity;  and,  In 
view  of  the  whole  record  presented  on  appeal, 
we  cannot  pass  upon  the  weight  of  the  evi- 
dence and  order  findings  of  fact  and  conclu- 
sions of  law  as  may  ordinarily  be  done  hi  ac- 
tions In  equity.  To  avoid  a  misapprehen- 
sion of  the  scope  of  this  decision,  we  remark 
that  we  do  not  hold  that  in  equity  cases 
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where  special  issues  of  fact  are  submitted  to 
a  Jury  that  their  findings  thereon  are  ordi- 
narily more  than  advisory  to  the  court;  but 
what  we  do  hold  Is  that  under  the  peculiar 
facta  and  circumstances  of  this  case  and  by 
reason  of  the  proceedings  had  and  the  con- 
duct of  the  parties  to  the  action  they  are  pre- 
cluded from  again  trying  the  issues  submit- 
ted to  the  jury,  and  are  bound  by  their  ver- 
dict and  the  judgment  rendered  thereon. 

It  follows  from  what  has  been  said  that 
the  court  sitting  as  a  court  of  equity  had  no 
alternative,  but  was  required  to  make  the 
findings  of  fact  and  conclusions  of  law,  and 
to  enter  the  judgment  thereon  as  it  did.  It 
further  follows  that,  in  view  of  the  conclu- 
sions reached,  all  the  other  assignments  of  er- 
ror are  not  properly  reviewable  by  us  on  this 
appeal,  and  hence  but  one  result  is  permissi- 
ble, namely,  to  affirm  the  judgment.  Nor,  in 
view  of  the  result  reached,  is  it  necessary  to 
pass  upon  the  motion  of  two  of  the  respond- 
ents to  dismiss  the  appeal  as  against  them 
for  the  alleged  reason  that  It  was  not  taken 
in  time. 

The  judgment  is  therefore  affirmed,  wltb 
costs  to  respondents. 

STRAUP,  C.  J.,  and  McCARTY,  J.,  concur. 

Petition  for  Rehearing. 

FRICK,  J.  Counsel  for  appellant  have  filed 
a  petition  for  a  rehearing  supplemented  by  an 
argument  in  which  they  strenuously  Insist  that 
we  erred  in  assuming  that  practically  all  the 
Issues  of  fact  presented  by  the  pleadings  were 
submitted  to  and  passed  on  by  the  jury  as 
issues  of  law.  Upon  the  contrary,  they  in- 
sist that  only  certain  specific  issues  were  sub- 
mitted to  the  jury,  and  that,  therefore,  there 
are  some  questions  both  of  law  and  fact  that 
have  not  yet  been  passed  on. 

In  deference  to  counsel's  request  for  a  re- 
hearing, we  have  again  carefully  gone  over 
the  entire  record  with  the  result  that  we  are 
more  firmly  convinced,  if  possible,  than  ever 
that  our  former  conclusion  is  not  only  right, 
but  Is  the  only  one  permissible  in  view  of  the 
entire  record.  As  we  said  in  the  opinion, 
the  record  is  entirely  too  voluminous  to  ad- 
mit of  even  a  condensed  statement  of  either 
the  issues  or  the  evidence  except  in  the  most 
general  terms.  We  remark,  however,  that 
the  only  equitable  features  of  the  entire  case 
were  presented  in  the  complaint  of  George 
and  Hulda  Nay  lor  wherein  tbey  sought  a  can- 
cellation of  their  mortgage,  and  in  appellant's 
counterclaim,  In  which  he  sought  a  foreclo- 
sure of  the  mortgage  in  question.  In  view 
that  counsel  insist  tbat  we  have  misconceived 
the  issues  presented  for  determination  by 
the  jury,  and  that  we  have  not  stated  them 
correctly,  we  shall  restate  them  In  the  brief- 
est terms  possible,  namely:  (1)  George  and 
Hulda  Naylor  by  their  complaint  sought  a 
cancellation  of  the  mortgage  which  they 
made  and  delivered  to  secure  the  faithful 
performance  of  the  stipulations  of  a  certain 


contract  (2)  Appellant's  answer  to  Said  com- 
plaint in  which  he  denied  the  claims  of 
George  and  Hulda  Naylor  and  affirmatively 
set  forth  the  facts  why  those  claims  should 
not  prevail.  (3)  Appellant's  counterclaim 
wherein  he  set  forth  tbe  making  of  the  con- 
tract aforesaid  and  his  interest  therein,  the 
obligations  thereby  assumed  by  George  and 
Hulda  Naylor  and  others  who  were  parties 
thereto,  the  breaches  of  said  contract  and 
the  amount  of  damages  he  sustained  by  rea- 
son thereof,  the  giving  of  the  mortgage  to- 
secure  any  possible  damages  that  might  arise 
by  reason  of  the  breaches  of  the  contract, 
and,  lastly,  that  the  mortgage  be  foreclosed 
and  the  mortgaged  premises  sold,  and  the 
proceeds  thereof  applied  to  pay  such  damag- 
es. (4)  Appellant's  cross-complaint,  in  which 
he  sets  forth  that  said  George,  Nelson  A.,  Les- 
ter O.  and  W.  S.  Naylor,  and  W.  G.  Clark, 
were  all  parties  to  said  contract,  and  again  re-, 
cites  the  alleged  breaches  thereof  and  the- 
amount  of  damages  he  sustained  by  reason 
thereof,  and  therefore  prays  that  the  parties 
last  named,  except  George  Naylor,  be  made- 
parties  to  the  action  and  be  required  to  de- 
fend therein.  The  order  was  made  and  the- 
parties  all  appeared  in  the  action.  W.  S. 
Naylor  and  W.  G.  Clark  made  no  special  de- 
fense, except  that  they  were  bankrupts  and 
had  been  discharged  as  such.  The  other  Nay- 
lors, however,  answered  in  detail,  and  after. 
In  part  at  least,  denying  the  alleged  breaches 
of  the  contract,  they  affirmatively  averred 
that  the  terms  of  the  contract  had  in  part  at 
least  been  complied  with;  that  with  respect 
to  other  parts  a  settlement  had  been  had; 
that  all  the  Naylors,  except  W.  S.  Naylor, 
had  been  discharged  and  released  from  any 
and  all  obligations  assumed  by  said  contract;, 
and,  lastly,  alleged  fraud  rfnd  misrepresenta- 
tion in  material  matters  on  the  part  of  appel- 
lant's assignors  who  were  parties  to  said 
contract  They  therefore  prayed  that  appel- 
lant take  nothing  by  his  counterclaim  and 
cross-complaint,  and  that  the  mortgage  be- 
canceled  as  prayed  for  in  the  original  com- 
plaint of  George  and  Hulda  Naylor. 

To  these  defenses  appellant  replied  by  de- 
nying some  and  by  avoiding  others.  When 
the  Issues  had  thus  been  framed,  all  the  par- 
ties herein  moved  the  court  to  transfer  "the 
above-entitled  cause  from  the  equity  division 
of  this  court  to  the  law  division  thereof." 
Subsequently,  after  the  attorneys  for  all  the 
parties,  including  appellant  had  argued  tbe 
matter,  the  court  made  an  order  in  which 
It  appears  that  "by  consent  of  the  respective 
attorneys  it  is  ordered  that  the  within  case 
be,  and  it  is  hereby,  transferred  to  the  law 
division  of  this  court"  The  case  came  on 
for  trial  in  that  court,  and  the  court  in  its 
charge  to  the  jury  submitted  to  them  all  the 
Issues  that  were  presented  by  appellant's 
answer  and  counterclaim,  including  the  alle- 
gations contained  in  his  cross-complaint  the 
Issues  presented  by  the  Naylors  in  their  an- 
swer to  the  counterclaim,  and  by  the  reply 
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of  appellant  thereto.  The  issues  alone,  as 
submitted  to  the  Jury,  cover  12  sheets  of 
typewritten  legal  cap.  In  submitting  the  Is- 
sues, nothing  was  omitted  except  the  question 
ot  whether  the  mortgage  should  be  canceled 
on  the  one  hand,  or  whether  It  should  be 
foreclosed  on  the  other.  These  were,  how- 
■ever,  not  Issues  of  fact,  but  were  to  be  de- 
termined alone  from  what  the  jury  might 
find  to  be  the  facts.  The  principal  defenses 
In  the  answer  of  the  Naylors  other  than  W. 
S.  Nay  lor  were  that  the  interest  in  the  sheep 
leased  by  the  contract  in  question  had  been 
■divided,  the  Naylors  other  than  W.  S.  Nay- 
lor  having  taken  one  half  and  W.  8.  Nay- 
lor  and  W.  G.  Clark  the  other  half,  that 
the  mortgage  was  thereafter  held  only  (or 
the  first  half,  that  there  had  been  a  full 
settlement  with  respect  to  the  first  half,  and 
that  the  parties,  including  the  mortgagors, 
were  therefore  released  and  discharged  from 
all  obligations  with  respect  thereto,  and  that 
by  reason  thereof  the  mortgage  given  by 
George  and  Hulda  Naylor  was  discharged 
and  should  be  released  of  record.  Api>ellant 
joined  issue  upon  these  defenses  in  his  reply, 
and  the  whole  matter  was  submitted  to  the 
jury  as  aforesaid.  The  jury  were  asked  to 
determine  whether  the  Naylors  other  than 
W.  S.  Naylor  and  W.  G.  Clark  were  liable  in 
damages  to  appellant  and  in  what  amount,  it 
any.  The  Jury  returned  a  general  verdict 
in  which  they  found  that  the  Naylors  other 
than  W.  S.  Naylor  and  W.  G.  Clark  were  not 
Indebted  to  appellant,  but  that  W.  S.  Nay- 
lor and  W.  G.  Clark  were  indebted  to  him  in 
the  sum  of  $9,000.  After  this  verdict  was 
returned  as  stated  in  the  opinion,  appellant 
filed  a  motion  for  a  new  trial  so  far  as  the 
verdict  was  in  favor  of  the  Naylors.  The 
motion  was  denied.  The  legal  status  of  the 
case  thus  was  simply  this:  All  the  Issues  to 
be  tried  in  the  case  were  presented  by  appel- 
lant's counterclaim  and  cross-complaint,  the 
answer  containing  the  affirmative  defenses  to 
the  counterclaim  and  cross-complaint  filed 
by  the  Naylors  and  Clark  and  appellant's  re- 
ply to  these  answers.  The  question  whether 
the  mortgage  given  by  George  and  Hulda 
Naylor  should  be  canceled  or  not  therefore 
depended  entirely  upon  whether  the  defeases 
sec  up  by  them  and  the  other  Naylors  inter- 
ested with  them  were  established  or  not  If 
they  were  established,  nothing  remained  for 
any  court  to  do  except  to  enter  a  decree  can- 
celing the  mortgage,  and,  if  not  established, 
then  to  order  a  decree  of  foreclosure  for  toe 
amount  found  due  the  appellant  for  the  es- 
tablished breaches  of  the  contract  The  jury 
must  have  found  that  there  was  a  segrega- 
tion of  the  Interests  of  the  Naylors  other 
than  W.  8.  Naylor  and  W.  G.  Clark,  and 
that  the  former  had  fully  settled  all  claims 
against  them  on  the  contract,  while  W.  8. 
Naylor  and  W.  G.  Clark  alone  were  Indebted 
to  appellant  on  the  contract  for  said  sum  of 


$0,000.  The  question  of  whether  the  inter- 
ests under  the  contract  were  divided  between 
the  Naylors  other  than  W.  S.  Naylor  on  the 
one  hand  and  W.  S.  Naylor  and  W.  G.  Clark 
on  the  other  was  directly  presented  by  the 
pleadings  and  issues  submitted  to  the  jury, 
and  hence  was  included  in  their  general  ver- 
dict. If  there  was  such  a  division,  and  the 
jury  must  have  found  that  there  was,  and 
they  further  must  have  found  that  nothing 
was  owing  upon  the  half  interest  for  which 
the  mortgage  was  to  stand  as  security  after 
the  division,  and  if  this  be  true,  then  there 
was  nothing  for  which  the  mortgage  could 
be  foreclosed,  and,  as  we  said  in  the  opin- 
ion, the  court  could  do  nothing  else  except 
what  it  did,  namely,  enter  a  decree  canceling 
the  mortgage  and  dismiss  the  appellant's 
counterclaim  so  far  as  the  same  related  to 
the  Naylors  other  than  W.  8.  Naylor  and  W. 
G.  Clark  and  to  the  foreclosure  of  the  mort 
gage,  for  the  reason  that  the  jury  had  dis- 
posed of  the  questions  of  fact  presented  by 
the  counterclaim  and  answers  thereto,  and 
there  were  no  other  questions  of  fact  to  be 
passed  on.  Counsel  are  therefore  in  error  in 
saying  that  there  are  any  questions  of  ei- 
ther law  or  fact  left  undisposed  of.  Nor 
can  they  complain  because  the  court  did  not 
In  terms  review  all  the  facts  that  were  pre- 
sented to  the  jury,  and  declined  to  make  his 
own  findings  thereon.  Courts  certainly  have 
the  right  to  treat  questions  as  the  parties  to 
the  action  have  treated  them  and  to  deal 
with  them  accordingly.  If  counsel's  conten- 
tions are  sound  that  they  did  not  treat  the 
submission  of  the  questions  of  fact  to  the 
jury  and  their  general  verdict  thereon  as 
final,  why  did  they  make  a  motion  for  a  new 
trial?  If  the  verdict  was  to  be  advisory 
only,  no  motion  for  a  new  trial  was  necessary 
or  even  proper.  All  that  counsel  need  have 
done  was  to  ask  the  court  to  make  findings 
of  its  own  either  in  harmony  with  the  find- 
ings of  the  Jury  or  contrary  thereto.  While, 
as  we  have  said  in  the  principal  opinion,  the 
proceedings  were  somewhat  irregular,  yet 
neither  party  is  In  a  position  to  complain  of 
the  Irregularities. 

The  petition  should  be,  and  it  accordingly 
is,  denied. 

STRAUP,  C.  J.,  and  McCARTY,  J.,  concur. 


LEAVITT  THURSTON. 

(Supreme  Court  of  Utah.   Jan.  14,  1011.) 

1.  Bills  and  Notes  (§  497*)  — Bona  Fide 
Holders— Burden  of  Proof. 

Under  the  express  terms  of  Comp.  Laws 
1907,  f  1611,  when  it  appeared  that  a  note  was 
obtained  by  fraud,  the  burden  was  on  the  hold- 
er suing  thereon  to  show  that  he  acquired  title 
as  a  holder  in  due  course,  as  defined  in  section 
1604. 

[Dd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  f|  1675-1687;  Dec.  Dig.  f 
497.»1 
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2.  Bills  and  Notes  (|  497*)  — Bona  Fide 
Holders— Burden  of  Proof. 

The  burden  ef  one  suing  on  a  note  defend- 
ed on  the  ground  of  fraud  to  show  that  he  was 
a  holder  in  due  course  was  not  discharged  by 
his  testimony  tending  to  show  that  fact;  he 
being  required  to  maintain  the  issue  by  a  pre- 
ponderance of  all  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Nrtejj  Cent.  Dig.  8§  1675-1687;   Dec.  Dig.  § 

3.  Evidence  (|  94*)— Burden  of  Proof. 

The  burden  of  proof  to  establish  facts,  as 
distinguished  from  the  burden  of  first  proceed- 
ing in  a  trial,  does  not  shift  and  is  unaffected 
by  the  evidence  as  the  trial  proceeds. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  116,  117;  Dec.  Dig.  §  94.*] 

4.  Evidence  (|  688*)— Question  for  Jury- 
Credibility  of  Witnesses  —  Conclusive- 
ness of  Testimony. 

A  jury  cannot  arbitrarily  reject  testimony, 
but  need  not  accept  it  when  it  is  rendered  im- 
probable or  doubtful  by  circumstances. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2437 ;  Dec.  Dig.  §  588.*] 

5.  Bills  and  Notes  (|  637*)— Bona  Fides  of 
Holder— Jury  Question. 

Whether  one  suing  on  a  note  took  it  for 
value  and  without  notice  of  fraud  in  its  incep- 
tion  held  under  the  evidence  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  |  537.*] 

6.  Bills  and  Notes  (§  171*)— Bona  Fides  of 
Holder— Effect  of  Indorsement. 

Under  Comp.  Laws  1907,  g  1590,  provid- 
ing that  an  indorsement  without  recourse  shall 
not  impair  negotiability,  such  indorsement  can- 
not be  regarded  as  evidence  against  an  indor- 
see's holding  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |  415;  Dec.  Dig.  §  171,*] 

Appeal  from  District  Court,  Cache  Coun- 
ty; W.  W.  Maughan,  Judge. 

Action  by  R.  B.  Leavltt  against  Ima 
Thurston.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed  and  remanded. 

John  A.  Sneddon,  for  appellant  J.  C.  Wal- 
ters, for  respondent 


STRAUP,  J.  This  is  a  suit  on  a  negotia- 
ble promissory  note  alleged  to  have  been 
executed  and  delivered  by  the  defendant  to 
the  Southern  Missouri  Jack  Company,  a  cor- 
poration, and  by  it  sold  and  transferred,  to 
the  plaintiff.  It  was  stipulated  and  agreed 
on  the  trial  that  the  note  was  obtained  by 
the  company  from  the  defendant  by  fraud 
and  misrepresentations.  The  Issue  tried  to 
the  jury  was  as  to  whether  the  plaintiff  was 
a  holder  in  due  course.  A  verdict  was  ren- 
dered in  favor  of  the  defendant  The  plain- 
tiff appeals. 

The  court,  among  other  things,  charged  the 
Jury  that  every  holder  is  deemed  prima  facie 
to  be  a  holder  in  due  course ;  that  by  "hold- 
er in  due  course"  Is  meant  one  who  becomes 
a  holder  of  the  Instrument  before  It  is  over- 
due, and  who  takes  it  in  good  faith  and  for 
value,  and  at  the  time  it  is  negotiated  has 
no  notice  of  any  Infirmity  in  the  Instrument 
or  defect  in  the  title  of  the  person  negotiat- 


ing it.  The  court  further  charged  "that  nn 
der  the  admitted  facts  in  the  case  the  South-  - 
era  Missouri  Jack  Company,  which  trans- 
ferred said  note  to  the  plaintiff,  obtained  the 
signature  to  said  note  by  fraud,  and  that 
such  admitted  facts*  place  the  burden  of 
proof  upon  the  plaintiff  to  prove  by  a  pre- 
ponderance of  the  evidence  that  he  is  a 
holder  in  due  course  as  above  explained." 
Complaint  is  made  of  this  instruction. 

By  our  negotiable  instrument  statute  (sec- 
tion 1604,  Comp.  Laws  1907)  it  is  provided 
that:  "A  holder  in  due  course  is  a  holder 
who  has  taken  the  instrument  under  the  fol- 
lowing conditions:  That  the  instrument  is 
complete  and  regular  upon  Its  face;  that  he 
became  the  holder  of  it  before  it  was  over- 
due, and  without  notice  that  it  had  been  pre- 
viously dishonored,  if  such  was  the  fact; 
that  he  took  it  in  good  faith  and  for  value ; 
that  at  the  time  it  was  negotiated  to  him  he 
had  no  notice  of  any  infirmity  in  the  instru- 
ment or  defect  in  the  title  of  the  person  nego- 
tiating it."  By  section  1611  that:  "Every 
holder  is  deemed  prima  facie  to  be  a  holder 
In  due  course ;  but  when  it  is  shown  that  the 
title  of  any  person  who  has  negotiated  the 
instrument  was  defective,  the  burden  Is  on 
the  holder  to  prove  that  he  or  some  person 
under  whom  he  claims  acquired  the  title  as 
a  holder  in  due  course,"  etc.  Under  such  a 
statute  it  is  very  clear  that  when  it  was 
shown  that  the  title  of  the  company  which 
negotiated  the  note  to  the  plaintiff  was  de- 
fective, the  burden  was  on  the  plaintiff  to 
show  that  he  acquired  title  as  a  holder  in 
due  course  as  defined  in  section  1604.  Cita- 
tion of  authorities  in  support  of  a  proposi- 
tion so  plainly  declared  by  the  statute  would 
seem  unnecessary.  We,  however,  refer  to 
section  168,  p.  228.  of  Selover  on  Negotiable 
Instruments  (2d  Ed.),  and  the  cases  there 
cited;  and  especially  refer  to  Parsons  v. 
Utlca  Cement  Mfg.  Co.,  80  Conn.  58,  66  AtL 
1024,  Regester's  Sons  Co.  v.  Reed,  185  Mass. 
228,  70  N.  E.  53,  Hodge  v.  Smtth,  130  Wis. 
326,  110  N.  W.  192,  and  Bank  v.  Jordan,  139 
Iowa,  499,  117  N.  W.  758. 

The  appellant,  however,  urges  that  the 
burden,  cast  upon  him  when  fraud  was 
shown  in  the  inception  of  the  note,  was  dis- 
charged by  the  giving  of  his  testimony  that 
he  purchased  the  note  in  good  faith  for  val- 
ue before  maturity  in  the  usual  course  of 
business  and  without  notice  of  the  fraud; 
and  that  the  burden  then  shifted  to  the  de- 
fendant to  show  that  the  plaintiff  took  the 
note  with  knowledge  or  notice  of  the  fraud. 
Here  counsel  confuse  the  term,  "burden  of 
proof"— the  onus  probandl— which  does  not 
shift,  .with  that  of  the  "burden  or  duty  of 
proceeding,"  or  going  forward,  which  in  the 
course  of  the  trial  upon  various  facts  may, 
and  frequently  does,  shift  from  one  party  to 
the  other.  Whenever  the  existence  of  any 
fact  or  facts  is  necessary  in  order  that  a 
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party  may  make  out  his  case  or  establish  a 
defense,  the  harden  of  proof— the  onns  pro- 
bandl— Is  on  such  party  to  show  the  exist- 
ence of  such  fact  or  facts.  That  burden 
does  not  shift  and  Is  unaffected  by  the  evi- 
dence as  the  trial  proceeds.  After  all  the  ev- 
idence is  in,  the  one  having  the  burden  will 
lose  unless  the  evidence  bears  more  heavily 
in  his  favor.  Upon  proof  of  fraud  in  the  in- 
ception of  the  note,  the  statute  undoubtedly 
casts  on  the  holder,  not  only  the  mere  duty 
or  burden  of  proceeding  or  of  going  forward, 
but  the  burden  of  establishing  the  existence 
of  facts  showing  that  he,  or  some  person 
under  whom  he  claims,  acquired  title  as  a 
holder  in  due  course,  and  as  defined  in  sec- 
tion 1604,  which  includes  the  fact  that  at 
the  time  the  note  was  negotiated  he,  or  the 
person  through  whom  he  acquired  title,  had 
no  notice  of  the  fraud  or  infirmity.  If  ev- 
idence is  given  by  him  tending  to  show  that 
he  was  such  a  holder  in  due  course,  that 
does  not  then  shift  the  burden  of  proof  to 
the  defendant  to  establish  the  fact  that  he, 
or  the  person  from  whom  he  acquired  title, 
had  notice  or  knowledge  of  the  fraud,  or 
that  no  value  was  paid  for  the  note,  or  that 
it  was  purchased  overdue,  but  merely  the 
duty  of  proceeding  in  the  production  of  evi- 
dence if  he  desires  to  meet  or  overcome  the 
effect  or  weight  to  be  given  the  evidence  so 
adduced  by  the  holder.  But,  upon  all  the  evi- 
dence on  such  Issue,  the  holder  will  lose  un- 
less the  evidence  bears  more  heavily  in  his 
favor.  We  think  the  charge  In  this  partic- 
ular was  right 

It  is  further  urged  that  the  plaintiff,  after 
the  admission  of  fraud  in  the  Inception  of 
the  note,  having  testified  that  he  in  good 
faith  purchased  the  note  before  it  was  over- 
due, for  value,  and  without  notice  of  the 
fraud,  or  of  any  infirmity  of  the  note,  and 
no  evidence  on  behalf  of  the  defendant  be- 
ing introduced  to  contradict  the  plaintiff,  or 
refute  his  testimony,  was  entitled  to  a  di- 
rected verdict  in  his  favor.  Where  a  note 
was  defended  against  on  the  ground  of 
fraud  in  the  inception  of  the  note  or  fraud- 
ulently put  into  circulation,  and  where  the 
plaintiff  testified  that  he  in  the  due  course 
of  business  acquired  the  note  in  good  faith 
before  maturity  for  value  and  without  no- 
tice, and  the  defendant  Introduced  no  testi- 
mony to  contradict  the  plaintiff,  It  has  been 
held  that  the  defendant  was  entitled,  never- 
theless, to  go  to  the  jury  on  the  question 
whether  the  plaintiff  took  the  note  for  value 
and  without  notice  of  the  fraud.  Bank  v. 
Fountain,  148  N.  C.  590,  62  S.  B.  738 ;  Bank 
v.  Iron  Works,  160  Mass.  168,  34  N.  B.  03. 
The  facts  of  the  case  In  hand  do  not  require 
us  to  go  to  that  extent,  for  the  circumstanc- 
es of  the  transaction  under  which  the  plain- 
tiff acquired  the  note,  as  testified  to  by  him, 
themselves  cast  suspicion  upon  the  questions 
of  his  good  faith,  his  innocence  of  the  fraud, 
and  the  value  paid  by  him  for  the  note. 
While  a  jury  may  not  arbitrarily  disbelieve  a 


witness  and  reject  his  testimony,  neither  are 
they  bound  to  accept  a  fact  as  established 
merely  because  he  testifies  to  it,  when  the 
circumstances  render  its  existence,  or  the 
testimony  of  the  witness,  Improbable  or 
doubtful.  We  think  that  the  evidence  was 
such  that  the  Issue  as  to  whether  the  plain- 
tiff took  the  note  for  value  and  without  no- 
tice of  its  infirmity  was  for  the  jury. 

But  the  court  gave  an  instruction  also 
complained  of  which  we  think  is  erroneous 
and  prejudicial  to  the  plaintiff.  The  note 
was  Indorsed  to  the  plaintiff  "without  re- 
course." The  court  instructed  the  Jury: 
"While  the  indorsement  without  recourse  is 
not  of  Itself  sufficient  to  prevent  the  plaintiff 
from  being  a  holder  in  due  course,  nor  to 
charge  him  with  notice  of  any  defense,  and 
while  the  fact,  if  you  find  it  to  be  a  fact, 
that  the  plaintiff  purchased  the  note  for  less 
than  Its  face  value,  is  not  of  Itself  sufficient 
to  charge  the  plaintiff  with  notice  of  any  de- 
fenses or  existing  equities  against  the  payee, 
yet  the  Jury  may  consider  each  of  such  facts, 
If  you  find  them  to  be  facts,  In  connection 
with  all  of  the  other  evidence  In  the  case, 
determining  whether  or  not  the  action  of  the 
plaintiff  in  taking  the  said  note  was  in  good 
faith  or  in  bad  faith." 

Again  referring  to  the  statute,  we  find  It 
provides  (section  1500)  that:  "A  qualified  In- 
dorsement constitutes  the  indorser  a  mere 
assignor  of  the  title  to  the  Instrument.  It 
may  be  made  by  adding  to  the  Indorser's 
signature  the  words  'without  recourse'  or 
any  words  of  similar  Import.  Such  an  in- 
dorsement does  not  impair  the  negotiable 
character  of  the  instrument" 

In  4  A.  A  B.  Ency.  L.  (2d  Ed.)  276,  the  rule 
Is  stated  that:  "An  indorsement  'without  re- 
course' or  other  qualified  indorsement  does 
not  In  any  respect  affect  the  negotiability  of 
the  instrument,  but  simply  qualifies  the  du- 
ties, obligations,  and  responsibilities  of  the 
indorser,  resulting  from  the  general  princi- 
ples of  law.  Nor  does  such  Indorsement  cast 
any  suspicion  on  the  character  of  the  paper, 
nor  indicate,  in  any  case,  that  the  parties 
to  It  are  conscious  of  any  defect  In  the  se- 
curity, or  that  the  indorsee  does  not  take  it 
on  the  credit  of  the  other  party  or  parties 
to  the  note.  On  the  contrary,  he  takes  it 
solely  on  their  credit  and  the  indorser  only 
shows  thereby  that  he  is  unwilling  to  make 
himself  responsible  for  the  payment" 

In  7  Cyc.  809,  It  Is  said  that:  "An  indors- 
er may  transfer  title  and  at  the  same  time, 
except  so  far  as  he  is  still  chargeable  with 
implied  warranties  as  a  seller  of  the  paper, 
create  no  liability  as  Indorser  by  Indorsing  a 
bill  or  note  'without  recourse'  or  with  words 
which  are  deemed  to  be  of  equivalent  im- 
port; but  the  addition  of  these  words  will 
not  affect  the  negotiability  of  the  Instru- 
ment and  will  not  be  a  notice  of  defects  to 
put  a  purchaser  on  his  guard." 

Cases  are  there  cited  supporting  the  texts. 
We  especially  refer  to  the  case  of  Hatch  v. 


Digitized  by  Google 


113  PACIFIC  REPORTER 


(Idaho 


Barrett,  34  Kan.  223,  8  Pac.  129,  where  the 
court  said  "that  the  Indorsement  qualified 
by  the  words  "without  recourse'  Is  not  out 
•of  due  course  of  trade  and  does  not  throw 
any  suspicion  upon  the  character  of  the  pa- 
per," and  to  the  case  of  Stevenson  v.  O'Neal, 
71  111.  314,  where  it  was  said  that  "we  do 
not  doubt  such  an  Indorsement  (without  re- 
course) might  aid  in  creating  such  a  sus- 
picion (some  infirmity  in  the  note),  and  would 
put  the  assignee  on  inquiry;  but  we  have 
searched  the  authority  establishing  the  prop- 
osition to  the  extent  claimed  for  it  (raising 
a  suspicion  of  infirmity),  but  in  vain."  The 
-effect  of  such  an  Indorsement  is  merely  to 
•qualify  "the  duties,  obligations,  and  respon- 
sibilities of  the  lndorser."  We  do  not  see 
how  it  can  be  considered  as  evidentiary  of 
notice  of  any  infirmity  of  the  Instrument 
While  the  court  charged  the  jury  that  it 
was  not  alone  sufficient  to  establish  such  no- 
tice, the  court,  nevertheless,  charged  them 
that  it  was  a  proper  fact  or  circumstance  to 
be  considered  by  them  in  determining  wheth- 
er the  plaintiff  took  the  note  in  good  or  bad 
faith.  From  such  an  instruction  the  Jury 
necessarily  must  have  understood  that  plain- 
tiff's taking  the  note  with  such  an  indorse- 
ment was  some  evidence  properly  to  be  con- 
sidered by  them  as  bearing  on  the  question 
of  his  good  faith  and  notice  of  the  infirmi- 
ty. We  do  not  think  It  was.  To  hold  that  it 
was  is  in  effect  to  hold  that  the  negotiable 
character  of  the  instrument  Is  to  that  extent 
impaired. 

Because  of  this  error,  the  judgment  of  the 
<x>urt  below  Is  reversed,  and  the  case  re- 
manded for  a  new  trial.  Costs  to  the  appel- 
lant 

FRICK,  C.  J.,  and  McCARTY,  J.,  concur. 


STORER  v.  HEITFELD  et  al. 
(Supreme  Court  of  Idaho.    Dec.  31,  1910.) 

(Syllabut  ly  the  Court.) 

1.  Frauds,  Statutes  of  (|  160*)— Instruc- 
tions. 

Under  subdivision  2  of  section  6010,  Rev. 
-Codes,  "A  promise  to  answer  for  the  obligation 
of  another  in  any  of  the  following  cases  is  deem- 
ed an  original  obligation  of  the  promisor  and 
need  not  be  in  writing:  •  *  •  (2)  Where  the 
•creditor  parts  with  value,  or  enters  into  an  ob- 
ligation, in  consideration  of  the  obligations  in 
respect  to  which  the  promise  is  made,  in  terms 
or  under  circumstances  such  as  to  render  the 
party  making  the  promise  the  principal  debtor, 
and  the  person  in  whose  behalf  it  is  made,  his 
•surety." 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  §  379;  Dec.  Dig.  |  160.*] 

2.  Frauds,  Statute  or  (|  31*)— Promise  to 
Answer  for  Debt  of  Another— Collater- 
al Promise. 

When  the  consideration  of  a  party's  prom- 
ise is  for  money  to  be  furnished  to  or  received 
by  a  third  person,  if  the  transaction  be  such 
that  the  third  person  remains  responsible  to 


the  person  who  furnishes  him  with  such  money, 
such  promise  is  collateral,  and  under  the  statute 
of  frauds  will  not  bind  the  party  unless  it  be 
in  writing. 

fEd.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of,  Cent.  Dig.  ||  47,  48 ;  Dec.  Dig.  §  31.*] 

3.  Frauds,  Statute  of  (f  100*)  —  Instruc- 
tions. 

This  case  was  defended  upon  the  theory 
that  the  defendants  were  not  liable;  that  if 
any  promise  was  made  by  the  defendants,  such 
promise  was  collateral,  and  made  the  promisors 
guarantors  only  under  the  provisions  of  section 
6009,  Rev.  Codes,  and  not  an  original  obliga- 
tion of  the  promisors ;  that  such  agreement  was 
invalid  unless  in  writing  and  subscribed  by  the 

Sarty  charged,  or  his  agent.  As  there  was  evi- 
ence  tending  to  show  that  if  any  promise  was 
made  it  was  collateral,  the  court  erred  in  not 
giving  an  instruction  covering  that  theory  of  the 
case. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of,  Cent  Dig.  §  379;  Dec  Dig.  |  100.*] 

4.  Review  on  Appeal. 

Held,  that  the  court  erred  in  the  admission 
and  rejection  of  certain  evidence  offered  on  the 
trial. 

Appeal  from  District  Court,  Nez  Perce 
County;  Edgar  C.  Steele,  Judge. 

Action  by  George  H.  Storer  against  Henry 
Heltfeld  and  another.  From  a  judgment  for 
plaintiff  and  an  order  denying  a  new  trial, 
defendants  appeal.   Reversed  and  remanded. 

Clay  McNamee,  for  appellants.  H.  G.  Red- 
wine  and  Finis  Bentley,  for  respondent 

SULLIVAN,  C.  J.  This  is  an  action 
brought  by  the  plaintiff  against  the  defend- 
ants to  recover  the  sum  of  $2,500  with  inter- 
est thereon  from  September  9,  1903.  The 
plaintiff  alleges  in  bis  complaint  that  on  Sep- 
tember 9,  1903,  he  paid  to  one  A.  N.  Buchan- 
an said  sum  of  money  at  the  request  of  the 
defendants  and  that  they  agreed  to  pay  said 
sum  to  plaintiff  within  10  days  thereafter; 
that  although  demand  for  payment  has  been 
made,  the  defendants  have  failed  and  refused 
to  pay  the  sum  or  any  part  thereof.  After 
demurrer  was  overruled  the  defendants  an- 
swered and  denied  that  plaintiff  at  any  time 
at  the  request  of  defendants,  or  either  of 
them,  paid  to  said  Buchanan  the  said  sum  of 
$2,560,  or  any  sum  whatever,  and  denied  spe- 
cifically each  and  every  allegation  of  the 
same.  The  cause  was  tried  by  the  court  with 
a  jury,  and  verdict  and  judgment  entered  In 
favor  of  the  plaintiff  in  the  sum  of  $3,647.70. 
The  appeal  Is  from  the  judgment  and  order 
denying  a  new  trial.  This  case  was  before 
this  court  on  appeal  at  Its  October,  1909, 
term,  and- the  opinion  rendered  therein  may 
be  found  In  17  Idaho,  113,  105  Pac.  55. 

The  first  point  made  by  counsel  for  appel- 
lants is  that  plaintiff  seeks  to  recover  from 
the  defendants  on  the  ground  that  they  are 
original  promisors,  and  that  contention  is 
denied  by  both  of  the  defendants.  This  ac- 
tion Is  evidently  brought  under  the  provi- 
sions of  paragraph  2  of  section  6010,  Rev. 
Codes,  which  section  provides,  among  other 
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things,  as  follows:  "A  promise  to  answer  for 
the  obligation  of  another,  in  any  of  the  fol- 
lowing cases,  Is  deemed  an  original  obligation 
of  the  promisor,  and  need  not  be  In  writing: 
*  *  •  (2)  Where  the  creditor  parts  with 
value,  or  enters  into  an  obligation,  in  con- 
sideration of  the  obligations  In  respect  to 
which  the  promise  is  made,  In  terms  or  un- 
der circumstances  such  as  to  render  the  par- 
ty making  the  promise  the  principal  debtor, 
and  the  person  In  whose  behalf  it  Is  made, 
his  surety." 

Counsel  for  appellants  contend  that  the 
facts  of  this  case  as  shown  by  the  evidence 
do  not  bring  it  within  the  provisions  of  said 
section,  but  that  if  any  promise  or  agreement 
was  made  between  the  plaintiff  and  defend- 
ants with  reference  to  the  sum  of  money  paid 
by  plaintiff  to  Buchanan,  that  the  same  could 
not  have  been  other  than  a  collateral  under- 
taking on  their  part,  in  which  tbey  became 
merely  guarantors  or  sureties,  and  therefore 
the  action  falls  within  the  statute  of  frauds 
as  provided  by  section  6009,  Rev.  Codes. 
Said  section  sets  forth  the  cases  in  which 
the  agreement  Is  invalid  unless  the  same  or 
some  note  or  memorandum  thereof  is  in  writ- 
ing and  subscribed  by  the  party  charged  or 
by  his  agent  It  is  contended  that  the  stat- 
ute of  frauds  was  enacted  to  relieve  persons 
and  their  estates  against  false  and  fictitious 
claims  by  requiring  the  highest  order  of  proof 
to  establish  liability  in  cases  where  It  is 
sought  to  recover  against  a  person  as  volun- 
tary surety  or  guarantor  of  another,  and  In 
support  of  that  contention  counsel  cites  John- 
son v.  Bank,  60  W.  Va.  326,  55  S.  E.  394; 
Mankin  v.  Jones,  63  W.  Va.  373,  60  S.  B.  248, 
15  L.  R.  A.  (N.  S.)  214.  It  was  held  in  Rad- 
cliff  v.  Poundstone,  23  W.  Va.  724,  that  when 
the  consideration  of  a  party's  promise  is  for 
money  to  be  furnished  to  or  received  by  a 
third  person,  If  the  transaction  be  such  that 
the  third  person  remains  responsible  to  the 
person  who  furnishes  him  with  such  money, 
such  promise  is  collateral,  and  under  the  stat- 
ute of  frauds  will  not  bind  the  party  unless 
it  be  In  writing. 

It  is  also  contended  that  where  It  appears 
that  credit  is  not  given  In  the  first  Instance 
wholly  to  the  person  who  promises  to  pay  for 
advances  made  or  goods  delivered  to  the 
third  person,  or  for  his  benefit,  then  the  un- 
dertaking is  collateral  and  must  be  in  writ- 
ing, citing  Webb  v.  Hawkins  L.  Co.,  101  Ala. 
630,  14  South.  407;  Harris  v.  Frank,  81  Cal. 
280,  22  Pac.  856;  Moses  v.  Norton,  36  Me. 
113,  58  Am.  Dec.  738.  In  Harris  v.  Frank, 
81  Cal.  280,  22  Pac.  856,  the  court  held  as 
follows:  "Whether  an  agreement  by  a  third 
party  to  pay  for  supplies  furnished  to  a  cor- 
poration is  one  of  original  promise  or  of 
guaranty  is  a  question  of  fact  to  be  deter- 
mined from  the  circumstances  of  the  case. 
It  is  not  determined  by  the  fact  that  charges 
are  made  and  statements  furnished  to  the 
corporation,  if  the  promisor  so  ordered;  but 
if  any  credit  was  in  fact  given  to  the  corpo- 
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ration,  or  it  was  treated  as  In  any  degree 
liable  for  the  Indebtedness,  the  promisor  can- 
not be  charged  as  an  original  contractor,  but 
at  most  as  a  mere  guarantor." 

The  above  authorities  are  cited  and  relied 
upon  by  counsel  for  appellants  as  sustaining 
their  contention  that  the  evidence  In  this 
case  shows  that  the  defendants  were  not 
original  promisors,  and,  not  being  original 
promisors,  at  most  they  could  only  be  collat- 
erally liable,  and  then  only  when  the  agree- 
ment or  some  note  or  memorandum  thereof 
is  in  writing  subscribed  by  the  party  charged 
or  by  his  agent,  under  the  provisions  of  sec- 
tion 6009,  Rev.  Codes.  The  appellants  in 
their  answer  denied  the  material  allegations 
of  the  complaint,  and  under  those  denials  it 
was  not  necessary  for  them  to  plead  specially 
that  the  contract  was  one  of  guarantee  and 
was  void  under  the  statute  of  frauds  because 
not  in  writing,  for  under  the  general  denial 
they  could  avail  themselves  of  such  statutes. 
Harris  v.  Frank,  81  Cal.  280,  22  Pac.  856. 
The  case  was  tried  upon  the  theory  that  the 
defendants  were  not  liable;  that  if  any  prom- 
ise were  made  by  the  defendants,  such  prom- 
ise was  collateral  and  must  be  In  writing. 
That  being  the  theory  upon  which  the  case 
was  presented  by  the  appellants,  It  was  er- 
ror for  the  court  to  refuse  to  instruct  the 
Jury  to  the  effect  that,  if  they  should  find 
from  the  evidence  that  any  credit  was  in 
fact  given  to  Tralnor  or  the  irrigation  com- 
pany, or  that  they,  or  either  of  them,  were  in 
any  degree  liable  for  the  indebtedness,  the 
defendants  could  not  be  charged  as  original 
contractors,  but  at  most  as  mere  guarantors, 
and  under  the  provisions  of  section  6009,  Rev. 
Codes,  they  were  not  liable  unless  such  agree- 
ment or  note  or  memorandum  thereof  was  in 
writing  and  subscribed  by  the  party  charged 
or  by  his  agent.  The  substance  of  such  an 
instruction  was  contained  In  instruction  No. 
3  requested  by  the  appellants,  and  thus  call- 
ed to  the  attention  of  the  trial  court.  The 
court  also  erred  In  admitting  over  the  objec- 
tion of  counsel  for  appellants  Exhibit  B,  be- 
ing a  letter  from  Tralnor  to  the  plaintiff; 
also  in  admitting  the  testimony  of  witness 
Showalter  specified  in  error  No.  12,  as  found 
on  page  144  of  the  transcript.  Also  the  court 
erred  in  refusing  to  permit  the  witness  Hu- 
bert to  answer  the  following  question:  "I 
will  ask  you  to  state  substantially  what  those 
conversations  were,"  as  specified  In  error  No. 
15;  also  In  refusing  to  permit  witness  Bar- 
nett  to  answer  the  question  set  forth  In  error 
No.  17.  The  other  errors  assigned  have  been 
examined,  and  as  to  them  we  find  that  the 
court  did  not  err  in  making  the  said  rulings 
excepted  to. 

For  the  reasons  above  given,  the  judgment 
must  be  reversed,  and  the  cause  remanded  for 
a  new  trial,  and  It  is  so  ordered.  Costs  are 
awarded  to  the  appellants. 

AILS  HIE,  J,,  concurs. 
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NAVE  T.  McGRANE. 
(Supreme  Court  of  Idaho.    Dec  80,  1910.) 

(ByUabu*  ly  the  Court.) 

1.  Contracts  (8  9*)— Building  Contracts— 
Plans  and  Specifications—  Sufficiency. 

The  plana  and  specifications  for  the  con- 
struction of  a  large  building  should  be  definite, 
specific,  and  certain,  in  justice  both  to  the  con- 
tractor and  the  owner. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  10-20;  Dec.  Dig.  I  9.*] 

2.  Contracts  (I  350*)— Building  Contracts 
—Plans  and  Specifications—  Sufficiency. 

The  testimony  of  a  contractor,  or  con- 
tractors, to  the  effect  that  certain  plans  and 
specifications  are  sufficient  will  not  be  taken 
as  against  the  plans  and  specifications  them- 
selves, when  they  clearly  show  that  they  are 
not  definite  and  certain,  and  against  the  recog- 
nized authorities  on  engineering,  contracts  and 
specifications,  and  architecture,  and  especially 
is  that  true  where  the  plans  and  specifications 
will  permit  the  bidder  or  contractor  to  figure 
on  first-class  and  expensive  material,  and  are 
not  specific  enough  to  prevent  his  using  an  in- 
ferior material  of  a  less  value. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec  Dig.  i  350.*] 

8.  Contracts  (8  280*)— Building  Contracts 
—Plans  and  Specifications— Duty  of  Ab- 
chitect. 

It  is  the  duty  of  the  architect  to  obtain 
from  the  owner  all  facts  necessary  to  enable 
him  to  prepare  proper  plans  and  specifications 
for  the  proposed  building. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  I  280.*] 

4.  Contracts  (8  280*)— Building  Contracts 
—Plans  and  Specifications—  Duty  of  Ar- 
chitect. 

The  architect  should  prepare  a  contract  as 
a  part  of  the  plans  and  specifications,  between 
the  owner  and  the  contractor  for  the  construc- 
tion of  a  proposed  structure,  in  order  to  intelli- 
gently protect  both  parties  thereto,  as  the  own- 
er, as  a  rule,  has  not  a  sufficient  knowledge  of 
such  matters  to  know  the  details  of  such  a 
contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  |  280.*] 

5.  Contracts  (f  9*)— Building  Contracts 
— "  Specifications." 

"Specifications"  in  architecture  embrace, 
as  understood  by  the  profession,  not  only  the 
dimensions  and  mode  of  construction,  but  a  de- 
scription of  the  material,  its  kind,  length, 
breadth,  and  thickness,  and  the  manner  of  join- 
ing the  separate  parts.  It  is  a  particular  and 
detailed  account  of  a  thing;  the  accurate  de- 
scription of  the  materials  to  be  used  and  work 
to  be  performed  in  the  construction  of  a  build- 
ing; a  written  instrument  containing  a  good, 
minute  description,  account,  or  enumeration  of 
particulars. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  88  10-20;  Dec.  Dig.  I  9.* 

For  other'  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6606,  6607.] 

0.  Contracts  (8  9*)— Building  Contracts- 
Plans  and  Specifications— Sufficiency. 
The  plans  and  specifications  must  be  defi- 
nite and  certain  as  to  the  kinds  and  qualities  of 
materials  to  be  used  and  the  class  of  workman- 
ship, the  time  within  which  the  building  must 
be  completed,  the  method  of  making  payments, 
and  matters  relating  to  the  insurance  of  the 
structure  during  its  construction,  and  unless  the 


plans  and  specifications  are  thus  definite,  the 
bid  to  construct  the  building  would  only  indi- 
cate a  willingness  to  negotiate  further  in  re- 
gard to  the  matters  not  specified.  / 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SI  10-20;  Dec  Dig.  §  9.*] 

7.  Contracts  (|  9*)— Building  Contracts- 
Specifications— Sufficiency. 

Held,  that  the  specifications  in  regard  to 
the  foundation  of  the  building  are  not  sufficient- 
ly specific. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  10-20;  Dec.  Dig.  |  9.*] 

8.  Contracts  (§  9*)— Building  Contracts- 
Specifications— Sufficiency. 

Held,  that  the  plans  and  specifications  in 
regard  to  the  electric  wiring  of  the  building  are 
not  sufficiently  definite  and  certain. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  5§  10-20;  Dec.  Dig.  §  9.*] 

9.  Contracts  (8  349*)— Building  Contracts 
—Action  for  Prick  of  Specifications— Ad- 
missibility of  Evidence. 

Where  the  specification  for  the  electric  wir- 
ing provides  that  "the  wiring  must  all  be  ac- 
cording to  the  latest  improved  methods  according 
to  the  city  ordinance,  and  the  rules  and  regula- 
tions of  the  under  writes,  subject  to  their  in- 
spection," etc.,  and  the  court  refuses  to  permit 
the  defendant  to  show  on  cross-examination  of 
the  plaintiff  that  if  the  rules  and  regulations 
referred  to  constitute  the  National  Electric 
Code,  which  is  accepted  as  fire  underwriters' 
regulations,  such  Code  authorizes  the  wiring  in 
several  different  ways  and  that  different  kinds 
of  material,  some  more  expensive  than  others, 
may  be  used,  the  refusal  of  the  court  to  admit 
such  evidence  held  error. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  8  349.*] 

10.  Trial  (|  29*)— Conduct  of  Trial— Mis- 
conduct of  Judge. 

The  trial  court  must  avoid  remarks  that 
tend  to  give  to  the  jury  the  impression  that 
counsel  is  asking  foolish  questions  and  trifling 
with  the  court,  and  thus  create  prejudice. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  80-84,  508;  Dec  Dig.  8  29.*] 

11.  Building  Contract  —  Sufficiency  of 
Specifications. 

The  specifications  for  plumbing  and  heating 
are  indefinite  and  uncertain. 

12.  Contractb  (8  280*)— Building  Contracts 
—Employment  of  Architect. 

There  is  an  implied  understanding  upon  the 
employment  of  an  architect  that  the  work  shall 
be  suitable  and  capable  of  being  used  for  the 

fur-poses  for  which  it  is  intended,  and  apart 
rom  questions  of  public  policy  this  principle 
would  prevent  the  architect  from  recovering 
payment  for  plans  and  specifications  prepared 
in  violation  of  law,  unless  he  was  so  directed 
to  prepare  them  by  the  owner. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  8  280.*] 

13.  Instructions  Erroneously  Refused. 
Held,  that  the  court  erred  in  refusing  to 

give  plaintiffs  instructions  1  to  13,  inclusive,  or 
instructions  substantially  covering  the  same 
ground. 

(Additional  Syllabus  by  Editorial  Staff.) 

14.  Words  and  Phrases— "Plan." 

A  "plan,"  when  applied  to  a  building,  is  an 
architectural  drawing  representing  the  horizon- 
tal sections  of  the  various  floors  or  stories  of 
the  building,  the  disposition  of  apartments  and 
walls,  with  the  situation  of  the  doors,  windows 
—in  fact  represents  the  different  stories  as  they 
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are  to  be  built,  and  the  whole  as  it  will  appear 
when  completed. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  p.  6399;  vol.  8,  p.  7755.] 

Appeal*  from  District  Court,  Nez  Perce 
County ;  Edgar  C  Steele,  Judge. 

Action  by  J.  H.  Nave  against  James  B. 
McGrane.  From  a  judgment  for  plaintiff 
and  an  order  denying  a  new  trial,  defend- 
ant appeals.  Reversed  and  remanded,  with 
instructions. 

Eugene  A.  Cox,  for  appellant  Chas.  L. 
McDonald,  for  respondent. 

SULLIVAN,  C.  J.  This  is  an  action  to 
recover  the  alleged  contract  price  for  certain 
building  plans  and  specifications,  prepared 
by  plaintiff,  as  an  architect,  for  the  defend- 
ant The  case  was  tried  by  a  Jury  and  from 
the  judgment  for  plaintiff  and  from  an  or- 
der overruling  a  new  trial,  this  appeal  is 
taken. 

The  case  presents  for  determination  ques- 
tions relating  to  the  duties  and  responsibili- 
ties arising  from  this  class  of  professional 
services.  A  number  of  errors  are  assigned 
In  regard  to  the  admission  and  rejection  of 
evidence  and  the  giving  and  refusing  to  give 
certain  Instructions. 

The  facts  are  substantially  -as  follows: 
The  defendant  Is  the  lessee  of  the  Bollinger 
Hotel  in  Lewlston  and  the  owner  of  certain 
adjacent  lots,  upon  which,  in  1908,  he  con- 
templated erecting  an  addition  to  the  hotel. 
The  plaintiff,  an  architect  in  the  same  city, 
learning  of  the  defendant's  intention,  went 
to  him  and  solicited  the  work  of  drawing  the 
plans  and  specifications  and  supervising  the 
construction.  Sketches  for  the  building  were 
prepared  and  then  the  defendant  temporarily 
abandoned  the  project  A  little  later  he  de- 
cided to  erect  a  somewhat  larger  building, 
for  which  the  plaintiff  prepared  plans  and 
specifications.  That  construction  was  like- 
wise abandoned,  and  plaintiff  presented  a 
bill  for  $240  for  his  services  up  to  that  time. 
By  agreement  the  claim  was  reduced  to  $120, 
as  none  of  the  plans  had  been  used,  and  that 
amount  was  paid  and  accepted  In  full.  In 
December,  1908,  the  defendant  decided  to 
erect  a  larger  and  more  substantial  building 
than  he  had  previously  contemplated.  As 
an  inducement  for  the  defendant  to  employ 
plaintiff  in  connection  with  the  last  building, 
plaintiff  offered  to  let  $60  of  the  amount  paid 
him  for  his  prior  work  apply  on  the  new 
contract  The  parties  finally  agreed  that 
plaintiff  should  prepare  the  plans  and  speci- 
fications. The  plaintiff  testified  that  he  was 
to  prepare  the  plans  and  specifications  for 
3  per  cent  of  the  estimated  cost,  to  be  de- 
termined by  the  lowest  responsible  bid,  if  the 
building  was  not  constructed,  and  If  the 
building  was  constructed  and  he  supervised 
the  construction,  then  he  was  to  receive  5 
per  cent,  of  the  cost  less  $60.  The  defend- 
ant testified  that  if  the  plans  were  not  used, 


he  was  not  to  be  charged  the  full  3  per 
cent.,  but  some  reasonable  sum  was  to  be 
agreed  upon.  He  also  testified  that  he  di- 
rected plans  and  specifications  prepared  for 
a  building  not  to  exceed  a  cost  of  $10,000; 
that  the  building  was  to  consist  of  one  story 
and  a  basement  so  constructed  that  three 
additional  stories  could  be  built  on  in  the 
future,  making  in  all  four  stories  and  base- 
ment; and  that  the  plaintiff  "guaranteed" 
that  he  would  make  the  plans  and  specifica- 
tions and  do  his  work  to  the  satisfaction  of 
the  defendant.  Plaintiff  denied  that  any  lim- 
it of  cost  was  placed  on  the  building.  He 
also  denied  that  he  was  to  prepare  his  plans 
for  a  four-story  construction.  However,  in 
the  general  specifications  prepared  and  intro- 
duced in  evidence,  the  plaintiff  states  as  fol- 
lows :  "All  brick  used  throughout  the  build- 
ing must  be  good,  hard-burned,  merchantable, 
common-stock  brick,  as  the  character  of  the 
stone  and  concrete  provides  for  four-story 
construction,"  etc.  Also,  under  the  head  of 
plumbing,  it  is  stated:  "AH  pipes  must  be 
sufficient  in  size  to  accommodate  the  plumb- 
ing of  four  stories."  These  specifications 
themselves  would  indicate  that  the  plaintiff 
understood  that  they  were  to  be  sufficient 
for  a  four-story  building. 

It  is  claimed  by  the  defendant  that  there 
was  some  delay  in  preparing  the  plans  and 
submitting  them,  but  they  were  finally  deliv- 
ered, but  contained  no  form  of  contract  or 
bid  and  no  bond  for  the  construction  of  said 
building.  The  defendant  not  being  an  archi- 
tect, knew  nothing  about  plans  and  specifi- 
cations and  supposed  those  delivered  to  him 
were  complete  and  skillfully  drawn.  Notice 
for  bids  was  published  and  three  bids,  all  in 
excess  of  $10,000,  were  received  and  reject- 
ed, and  it  is  contended  by  counsel  for  defend- 
ant that  the  plans  and  specifications  were  de- 
fective in  regard  to  the  foundation,  concrete 
work,  wiring,  plumbing,  etc.;  that  they  did 
not  contain  the  date  of  beginning  work,  the 
date  of  completion,  the  time  or  manner  of 
payment  whether  work  should  be  continuous 
or  intermittent  the  amount  and  character  of 
indemnity  against  personal  Injury  or  against 
liens,  provision  for  security  for  the  faithful 
performance  of  the  contract  for  the  amount ' 
of  penalty  for  delay,  or  for  Insuring  the  build- 
ing during  the  construction,  some  of  which 
provisions  should  have  been  contained  in  a 
contract  The  specifications  recite  that  they 
are  a  part  of  the  contract  but  no  contract 
or  bond  was  prepared  and  submitted.  At 
the  trial  the  plaintiff  offered  to  show  that  a 
certain  blank  form  of  contract  was  the  one 
he  had  in  mind,  but  as  neither  the  owner  nor 
the  bidders  knew  of  it  or  had  in  mind  any 
agreement  in  reference  to  it,  it  was  rejected. 

It  Is  contended  that  the  defendant  was  in 
no  position  to  call  for  bids  at  the  time  they 
were  advertised  for;  that  they  were  not  of- 
fers for  the  performance  of  a  contract  sub- 
mitted, as  no  contract  was  submitted;  that 
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they  were  merely  an  expression  on  the  part 
of  the  bidders  of  a  willingness  to  negotiate 
further  toward  arriving  at  a  contract,  the 
terms  of  which  were  yet  to  be  agreed  upon ; 
and  that  no  bids  In  the  ordinary  sense  of 
the  word  were  received.  Defendant  became 
doubtful  as  to  the  sufficiency  of  the  plans 
and  testified  that  he  requested  the  plaintiff 
to  strengthen  the  building  by  putting  in 
Iron  pillars  and  take  the  weight  off  the  par- 
titions, and  plaintiff  became  angry  and  re- 
fused to  make  any  changes.  Defendant  then 
retained  the  services  of  architects  from 
Spokane  and  procured  entirely  new  plans 
and  specifications,  and  constructed  an  en- 
tirely differently  planned  building.  He  did 
not  use  the  plaintiff's  plans,  and  the  only 
copy  which  he  had  was  a  carbon  copy  of  the 
specifications  and  a  blue  print  of  the  plans, 
which  were  not  called  for  by  the  plaintiff, 
and  which  remained  In  the  defendant's  desk 
until  the  trial,  when  they  were  filed  in  evi- 
dence. 

Two  expert  architects  testified  that  the 
foundation  was  not  strong  enough  to  support 
a  four-story  building,  and  both  testified  that 
they  had  doubts  about  its  being  safe  for  a 
three-story  building.  There  was  a  direct  con- 
flict in  the  evidence  on  several  points,  and 
the  verdict  of  the  Jury  would  be  conclusive 
so  far  as  those  facts  are  concerned,  upon  a 
fair  trial.  But  it  is  contended  by  counsel  for 
defendant  that  he  did  not  have  a  fair  trial, 
because  certain  material  evidence  offered 
was  rejected  by  the  court  Plaintiff  intro- 
duced his  plans  and  specifications  as  evidence 
of  the  performance  of  his  contract  The  bur- 
den of  showing  their  inadequacy  was  upon 
the  defendant.  No  doubt  without  explana- 
tion of  the  plans  and  specifications,  the  Jury 
would  be  in  the  same  hopeless  condition  as 
the  defendant,  who  testified  that,  so  far  as 
his  own  knowledge  went  he  was  unable  to 
determine  whether  the  plans  were  adequate 
for  one  or  fifteen  stories. 

It.  Is  contended  that  there  is  a  conflict  in 
the  testimony,  and  that  under  the  well-estab- 
lished rule  of  this  court  the  verdict  of  a  Jury 
on  conflicting  evidence  will  not  be  reversed. 
,  As  we  view  it,  there  is  not  a  substantial  con- 
flict In  the  evidence  in  this  case.  The  testi- 
mony of  a  contractor,  or  contractors,  to  the 
effect  that  certain  plans  and  specifications 
are  sufficiently  definite  and  specific  to  enable 
them  to  bid  on  the  construction  of  a  build- 
ing will  not  be  taken  as  against  the  plans 
and  specifications  themselves,  when  they 
clearly  show  that  they  are  not  definite  and 
certain  and  are  not  in  conformity  with  the 
recognized  authorities  on  engineering,  con- 
tracts and  specifications,  and  architecture; 
and  especially  is  that  true  where  the  plans 
and  specifications  will  permit  the  bidder  or 
contractor  to  figure  on  first-class  material  and 
first-class  workmanship,  but  are  not  explicit 
enough  to  prevent  his  using  inferior  material 
and  poor  workmanship  in  the  construction  I 


of  the  building.  Specifications  ought  to  be  so 
definite  as  not  to  leave  the  quality  of  the  ma- 
terial or  of  the  workmanship  in  the  construc- 
tion of  any  part  of  the  building  to  the  muta- 
tors' whim  or  caprice  »f  the  supervising  arch- 
itect or  contractor.  Qn  Justice  to  both  the 
owner  and  contractors,  the  plans  and  sped-  ± 
flcatlons  and  the  contract  for  the  construc- 
tion of  the  building  should  be  complete,  def- 
inite, and  specific/} 

It  is  clear  from  the  pleadings,  the  written 
documents,  and  the  testimony  of  the  parties 
that  plaintiff  undertook  to  furnish  complete 
plans  and  specifications  to  do  whatever  was 
necessary,  according  to  the  use  and  custom 
of  architects  and  builders,  to  enable  defend- 
ant to  receive  bids  and  let  a  contract  and  to 
accept  his  compensation  therefor,  which  was 
to  be  a  percentage  of  the  lowest  responsible 
bid.  To  perform  his  agreement  according  to 
the  ordinary  rules  of  his  profession,  it  was 
necessary  for  him  to  furnish  preliminary 
sketches  and  estimates  in  order  to  avoid  any 
mutual  mistakes;  also  detailed  and  complete 
plans  and  specifications,  and,  if  requested,  es- 
timates of  the  quantities  and  costs  of  ma- 
terial, the  proper  contract  to  be  entered  into 
by  the  contractor,  including  the  time  of  be- 
ginning and  completion  of  the  building,  the 
dates  and  rates  of  payment  and  the  kind 
and  amount  of  indemnity  insurance  to  be  car- 
ried, and  other  necessary  details;  a  proper 
form  of  bond  so  that  the  owner  might  know 
what  security  he  was  to  have  against  liens 
and  injuries,  and  that  the  bidders  might  un- 
derstand to  what  expense  they  would  be  put 
by  this  item,  and  the  terms  upon  which  they 
would  be  held;  proper  instructions  to  the 
bidder  to  prevent  mistakes  and  misunder- 
standings— and  there  is  usually  furnished 
forms  of  proposals  for  bidders  to  permit  com- 
petitive bidders  to  do  the  same  work  in  the 
same  manner.  The  plans,  specifications,  con- 
tract, and  bond  should  be  so  specific  that 
there  could  be  no  valid  controversy  as  to  the 
kinds  and  quality  of  materials  to  be  used, 
or  the  workmanship,  the  time  when  the  con- 
struction should  begin  and  when  completed, 
and  the  other  matters  above  stated.  If  the 
plans  and  specifications  conform  to  the  above 
requirements,  under  the  pleadings  and  proof, 
the  plaintiff  was  entitled  to  recover  compen- 
sation therefor. 

In  Louisiana  Molasses  Co.  v.  Le  Sassier,  52 
La.  Ann.  2070,  28  South.  217,  it  was  held  that 
"architecture  Is  the  art  of  building  accord- 
ing to  certain  determined  rules.  The  owner 
does  not  know  the  rules.  He  employs  an 
architect  who  makes  the  plans  in  accordance 
with  them." 

In  volume  1,  Cyclopaedia  of  Architecture, 
pp.  850-351  (bottom  number),  it  Is  stated: 
"An  architect  like  any  other  professional 
man,  Impliedly  contracts  with  his  employer 
that  he  has  che  ordinary  skill,  knowledge, 
and  Judgment  possessed  by  men  of  his  pro- 
fession, and  that  he  will  use  this  skill,  care, 
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and  judgment  In  the  Interest  of  his  employer 
and  will  act  with  perfect  honesty.  •  •  • 
In  a  general  way,  It  may  be  said  that  this 
knowledge  and  skill  required  Includes  the 
knowledge  and  skill  necessary  to  planning 
buildings  or  parts  of  buildings  such  as  those 
planned  by  the  architect,  a  knowledge  of  the 
qualities  and  strength  of  materials  used  in 
such  buildings,  tbe  weight  of  the  structures, 
the  relationship  of  the  various  operations  to 
be  performed  by  the  many  trades  represented 
In  building,  and  a  knowledge  of  all  other 
matters  directly  related  to  drawing  plans 
and  specifications." 

The  owner  may  not  know  all  of  the  facts 
necessary  to  be  imparted  to  the  architect  to 
enable  him  to  prepare  proper  plans  and  spec- 
ifications, and  it  is  the  duty  of  the  architect 
to  obtain  from  the  owner  Just  what  Informa- 
tion and  facts  he  requires,  in  order  to  pre- 
pare the  proper  plans  and  specifications; 
hence  tof  the  plans  did  ^iot  fulfill  the  owner's 
intentions  because  the  architect  did  not  hare 
sufficient  information,  it  was  the  fault  of  the 
architect  in  not  getting  such  Information,  as 
he  should  know  better  than  the  owner  Just 
what  facts  and  information  are  needed  to  in- 
telligently draw  the  required  plans  and  spec- 
ification^ Much  of  the  trouble-between  con- 
tractors and  owners  arises  from  plans  and 
specifications  not  being  as  definite  ands  cer- 
tain as  they  ought  to  be.  As  a  rule,  xfhe 
owner  knows  nothing  about  the  details  of 
the  contract  that  the  contractor  ought  to 
sign  in  order  to  protect  the  owner,  and  this 
is  left  almost  wholly  with  the  architect 

It  seems  that  the  owner's  instructions  to 
the  plaintiff  were  to  prepare  plans  and  spec- 
ifications for  a.  building  of  one  story  and 
basement,  so  constructed  and  of  sufficient 
strength  that  certain  additional  stories  could 
be  added  in  the  future.  To  do  this  required 
not  only  that  the  foundation  and  walls 
should  be  strong  enough  to  carry  the  addi- 
tional stories,  but  that  the  part  construct- 
ed should  be  designed  and  planned  with  ref- 
erence to  those  additional  stories,  and  that 
at  least  the  general  nature  of  such  future 
construction  be  sketched,  that  the  plan  might 
be  consistently  carried  out  without  danger. 
The  plumbing,  heating,  lighting,  furnace  flues, 
stairways,  and  interior  arrangement  would 
all  have  to  be  designed  with  reference  to  the 
future  construction.  To  comply  with  his  in- 
structions in  any  reasonably  skillful  and  pru- 
dent manner,  it  was  necessary  for  the  archi- 
tect to  inquire  as  to  the  number  of  stories 
to  be  added  and  at  least,  generally,  as  to 
their  purpose  and  arrangement  and  means  of 
access  from  one  to  another.  It  appears  from 
the  record  that  the  plaintiff  did  not  do  this. 

In  Gilbert  v.  U.  S.,  1  Ct  CI.  28,  citing 
Ency.  of  Architecture,  p.  595,  par.  19,  it  is 
said:  14  'Specifications'  in  architecture  em- 
brace, as  understood  by  the  profession,  not 
only  the  dimensions  and  mode  of  construc- 
tion, but  a  description  of  every  piece  of  ma- 
terial, its  kind,  length,  breadth,  and  thick- 


ness, and  the  manner  of  Joining  the  separate 
parts  together.  Bouvier  defines  them  as  'a 
particular  and  detailed  account  of  a  thing' ; 
Gwilt:  'They  are  an  accurate  description  of 
the  materials  and  work  to  be  used  and  per- 
formed in  tbe  execution  of  a  building'; 
Worcest  Diet:  'A  written  instrument  contain- 
ing a  good  and  minute  description,  account, 
or  enumeration  of  particulars.' " 

In  State  v.  Kendall,  15  Neb.  262,  18  N.  W. 
85,  the  court  said:  "A  plan,  when  applied  to 
a  building,  is  an  architectural  drawing  rep- 
resenting the  horizontal  sections  of  the  vari- 
ous floors  or  stories  of  the  building,  the  dis- 
position of  apartments  and  walls,  with  the 
situation  of  the  doors,  windows — in  fact, 
represents  the  different  stories  as  they  are 
to  be  built,  and  tbe  whole  as  It  will  appear 
when  completed.  The  word  'specifications,' 
when  applied  to  a  building,  means  a  specific 
and  detailed  statement  of  the  materials  to 
be  used  in  the  building,  and  the  manner  of 
performing  the  work." 

In  Engineering  Contracts  and  Specifica- 
tions by  Prof.  J.  B.  Johnson,  dean  of  the  Col- 
lege of  Mechanics  and  Engineering,  Univer- 
sity of  Wisconsin,  p.  47,  it  Is  said:  "In  order 
that  there  shall  be  no  misunderstanding  In 
regard  to  the  intentions  of  the  designer, 
plans  are  usually  drawn  showing  the  general 
and  detail  features  of  the  work,  and  accom- 
panying these  there  is  a  written  description 
of  Che  work,  of  the  materials  to  be  used,  of 
the  time  and  manner  of  payments,  etc.  This 
document  Is  called  the  specifications.  The 
drawings  and  this  description  are  referred 
to  as  plans  and  specifications.  In  order  to 
get  open  and  general  competition  in  doing 
the  work,  a  date  Is  set  on  which  bids  will 
be  received,  and  blank  forms  of  proposals 
are  prepared  by  the  engineer  which  can  be 
filled  out  by  the  bidders." 

In  volume  1,  Ency.  of  Architecture,  p.  302 
(bottom  number),  tbe  author  says:  "The 
plans  when  completed  should  (1)  conform 
with  the  instructions  given  the  architect,  (2) 
comply  with  all  laws  which  may  be  applica- 
ble, (3)  not  infringe  the  rights  of  any  third 
person,  (4)  be  in  accordance  with  all  rules 
of  the  architect's  science  and  art  It  must 
be  remembered  that  the  employer's  mere  ap- 
proval will  not  be  an  excuse  for  faults,  of 
which  the  employer  is  not  a  competent 
Judge." 

(if  the  plans  and  specifications  were  not 
definite  and  certain  as  to  the  kinds  and  quali- 
ties of  material  to  be  used,  the  class  of  work- 
manship, etc.,  the  time  within  which  the 
building  must  be  completed,  the  method  of 
making  payments  and  other  matters,  the  bid 
to  construct  the  building  would  only  indicate 
a  willingness  to  negotiate  further  in  regard 
to  the  matters  not  specified,  and  its  accept- 
ance would  express  a  like  willingness,  but 
would  not  bind  either  party.  If  they  did  not 
subsequently  agree  upon  a  contract,  each 
would  be  without  remedy  against  the  othaV. 
In  Gill  Mfg.  Co.  v.  Hurd  (a  C.)  18  Fed. 
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673,  the  court  held  that  in  order  to  consti- 
tute a  contract  the  minds  of  the  parties  must 
meet  and  agree  upon  the  terms  of  it  If  any 
part  remains  to  be  settled,  the  agreement  is 
incomplete. 

C  In  Shepard  v.  Carpenter,  54  Minn.  153,  55 
N.  W.  906,  the  court  held  that  an  agreement 
A  to  enter  into  a  contract  in  the  future,  in  or- 
i  der  to  be  enforceable,  must  express  all  the 
material  and  essential  terms  of  such  future 
contract,  and  not  leave  any  of  them  to  be 
agreed  on  in  the  future^ 

Usually  the  first  question  that  occurs  to 
the  owner  is  the  cost  of  the  building,  and  he 
generally  requests  the  architect  to  compute 
the  cost  of  the  several  items  going  into  the 
construction  of  the  building,  so  as  to  ascer- 
tain the  total  cost  A  transverse  section  is 
one  of  the  necessary  drawings  to  accompany 
the  specifications,  and  it  is  contended  by  coun- 
sel for  appellant  that  an  examination  of  the 
plans  will  disclose  that  no  transverse  section 
was  ever  made. 

A  10-foot  excavation  is  provided  for  within 
two  feet  of  the  Bollinger  Hotel  and  to  the 
street  line  on  two  sides  of  the  property.  We 
find  no  provision  in  the  specifications  for  pro- 
tecting the  walls  and  foundation  of  the  Bol- 
linger Hotel,  nor  for  protecting  the  other 
lines  of  the  property  from  caving.  It  would 
seem  that  the  specifications  are  defective  in 
that  regard,  for  if  no  provision  is  made  there- 
for and  the  question  should  arise  as  to  wheth- 
er the  contractor  was  required  to  make  ade- 
quate protection  for  the  contract  price,  the 
contractor  would  contend  that  it  was  the 
duty  of  the  owner  to  furnish  such  protection. 
It  is  to  avoid  such  complications  that  plans 
and  specifications  are  required  to  be  complete 
and  specific. 

The  specifications  required  certain  concrete 
work  to  be  done.  Concrete  is  a  comparative- 
ly new  building  material  and  the  specifica- 
tions provide  that  the  contractor  shall  pro- 
ceed to  build  concrete  footings  for  all  piers, 
walls,  caves,  etc.,  according  to  dimensions  as 
shown  by  drawing  1,  and  after  specifying  the 
kind  of  cement  that  may  be  used,  says:  "And 
proportioned  as  follows:  To  one  measure  of 
cement  add  five  parts  of  broken  stone  and 
three  parts  of  sand.  These  materials  must 
be  carefully  measured  and  must  not  exceed 
these  proportions."  Counsel  contends  that 
this  specification  is  not  sufficient,  for  the  rea- 
son that  cement  usually  comes  tightly  pack- 
ed in  bags  or  barrels  and  on  account  of  its 
loose,  fluffy  condition,  Alls  two  or  three  times 
as  much  space  when  poured  out  of  the  orig- 
inal package  as  It  did  when  tightly  packed. 
If  measured  in  this  condition,  only  half  as 
much  cement  will  be  used  as  is  used  in  mak- 
ing good  concrete,  and  therefore  it  is  abso- 
lutely necessary  to  specify  how  the  concrete 
shall  be  measured,  and  in  support  of  that 
contention,  cites  Engineering  Contracts  and 
Specifications  by  Johnson,  p.  137,  where  it  is 
stated  as  follows:  "A  cement  mortar  is  a 
thorough  mixture  of  sand  with  cement,  first 


in  the  dry  state.  •  •  •  In  specifying  the 
proportions  of  sand  and  cement  to  be  used  in 
making  up  a  cement  mortar,  it  is  customary 
simply  to  name  so  many  parts  of  sand  to 
one  part  of  cement  by  measure.  It  would,  as 
a  rule,  be  Inconvenient  to  determine  this 
ratio  by  weight,  but  a  determination  by  meas- 
ure Is  subject  to  serious  objections.  For  in- 
stance, a  barrel  or  original  package  of  ce- 
ment, when  dumped  or  turned  out  upon  a 
mixing  platform  in  a  loose  and  fluffy  condi- 
tion will  have  50  per  cent  more  volume  than 
it  had  in  the  original  package.  It  is  neces- 
sary, therefore,  in  order  that  the  meaning  of 
the  specifications  shall  be  clear  to  indicate 
whether  the  proportions  by  volume  shall  be 
taken  with  the  cement  in  the  original  pack- 
age, or  in  a  loose  state,  after  having  been 
emptied  from  such  package.  •  •  •  In  any 
case,  the  engineer  should  decide  which  meth- 
od he  proposes  to  adopt,  and  reveal  this  de- 
cision in  the  specifications  themselves.  It  is 
not  sufficient  to  say  that  one  barrel  of  cement 
shall  be  used  for  so  many  barrels  of  sand, 
thinking  thus  to  have  the  cement  measured 
in  the  original  package,  since  American  ce- 
ment is  commonly  delivered  in  sacks,  and  to 
get  it  into  a  barrel  it  would  require  the  meas- 
urement of  the  cement  in  a  loose  condition." 
At  page  138,  the  same  author  says:  "The 
cement  shall  be  measured  when  so  compacted 
that  300  pounds  of  dry  natural  cement  or 
380  pounds  of  dry  Portland  cement  have  a 
volume  of  3.6  cubic  feet  The  sand  and  stone 
shall  be  measured  when  not  packed  more 
closely  than  by  throwing  them  in  the  usual 
way  into  a  barrel  or  box." 

It  would  seem  from  this  authority  that 
the  specification  made  by  the  plaintiff  of 
the  concrete  work  was  not  sufficient  as  it 
does  not  indicate  whether  the  cement  must 
be  measured  in  the  loose,  fluffy  condition 
above  described  or  in  the  compact  condition 
of  the  original  package.  It  will  be  observed 
at  once  how  very  important  it  is  to  designate 
the  method  of  measuring  the  cement  for  if 
in  the  loose  condition,  the  same  measure 
would  contain  one-half  less  than  if  measured 
in  the  compact  condition.  If  the  specification 
simply  requires  one  measure  of  cement  to 
certain  other  measures  of  rock  and  sand,  and 
fails  to  indicate  in  what  condition  the  ce- 
ment must  be  measured,  the  contractor  may 
measure  it  in  its  loose,  fluffy  condition,  there- 
by using  one-half  less  cement  than  he  would 
if  measured  as  found  in  the  original  package. 
It  Is  therefore  important  that  the  measure- 
ment of  the  cement  should  not  be  left  to  the 
will  of  the  contractor,  unless  it  is'  so  left 
with  the  consent  of  the  owner.  Said  specifi- 
cation is  not  therefore  as  specific  as  it  ought 
to  be. 

The  specifications  for  the  foundation  do 
not  appear  to  be  specific  and  complete.  They 
are  too  indefinite  to  insure  good  masonry. 
The  specification  provides  that  the  walls 
shall  be  "slushed  solid  with  good  lime  and 
sand  mortar,"  while  the  building  ordinance, 
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No.  ,  of  the  city  of  Lewiston,  provides 

that  mortar  below  water  shall  be  no  poorer 
than  one  part  good  Portland  cement  and 
three  parts  of  sand;  and  mortar  used  for 
foundations  of  buildings  within  fire  limits 
shall  be  no  poorer  than  one  part  good  Port- 
land cement  and  eight  parts  of  lime  mortar, 
made  with  a  No.  1  fresh  slack  lime  with  the 
proper  proportion  of  sand. 

In  volume  1,  Bncy.  of  Architecture,  p.  112 
{bottom  number),  it  is  stated:  "All  masonry 
work  below  ground  should  be  laid  in  cement 
mortar  and  all  arches  or  heavily  loaded 
piers  as  well.  In  many  city  laws  the  use  of 
cement  mortar  is  required  to  a  certain  pro- 
portion of  the  height  of  the  wall."  And  at 
page  113:  "lime  mortar  does  not  possess 
the  'setting'  quality  of  cement,  but  gradually 
hardens  -by  exposure  to  the  air.  Lime  mor- 
tar does  not  harden  under  water  or  in  very 
-damp  situations." 

The  specification  for  electric  wiring  is  as 
follows:  "The  contractor  will  wire  the  build- 
ing for  electric  lights  making  provision  for  a 
drop  light  where  marked  D  L  on  drawing 
No.  3;  he  will  also  make  provisions  in 
basement  for  12  lights  where  directed  by 
Sapt  The  wiring  must  all  be  according  to 
the  latest  improved  methods  according  to 
tbe  city  ordinance  and  the  rules  and  regu- 
lations of  the  under  writes  subject  to  their 
inspection,  all  rooms  must  have  flush  switch- 
es placed  where  directed,  all  fuse  boxes, 
cut-outs,  etc.,  must  be  Installed  where  archi- 
tect directs,  connection  will  be  made  to  the 
building  by  the  underground  system  and 
complete  installation  furnished  by  the  con- 
tractor. Under  this  contract  the  contractor 
will  not  furnish  any  light  fixtures." 

That  specification  does  not  Indicate  where 
the  wiring  will  be  taken  In  or  out  of  the 
building,  the  kind,  quality,  or  weight  of 
wire  to  be  used,  the  kind  or  length  of  in- 
sulated cords,  whether  the  wires  shall  be 
suspended  on  cleats  or  knobs,  whether  rubber, 
porcelain,  clay,  or  glass  insulation  shall  be 
furnished,  whether  the  wiring  shall  be  con- 
cealed or  run  along  the  walls  or  ceiling  by 
cleats,  the  kind,  character,  location,  or  num- 
ber of  flush  switches,  cut-outs,  fuse  boxes, 
or  any  other  apparatus.  It  does  not  provide 
for  wireways,  so  that  concealed  wiring  may 
be  permanently  accessible,  nor  for  any  me- 
ters, nor  determine  whether  the  whole  build- 
ing shall  be  on  one  or  more  circuits,  nor 
provide  for  distribution  of  the  load  and 
grouping  of  cut-outs,  if  branch  circuits  are 
adopted.  It  does  not  even  specify  whether 
the  building  is  to  be  wired  for  an  alter- 
nating or  direct  current  connection.  This 
specification,  analyzed,  provides  for  nothing 
more  than  that  the  building  shall  be  wired 
according  to  the  city  ordinance  and  the  rules 
of  the  National  Electric  Code,  which  con- 
tains the  regulations  used  by  fire  under- 
writers. Neither  the  ordinance  nor  the  Elec- 
tric Code,  as  we  understand  them,  specifies 


just  the  class  or  kind  of  wire  and  other 
material  that  shall  be  used  in  wiring  build- 
ings,  but  simply  formulates  the  general  prin- 
ciples according  to  which  electrical  work 
must  be  done.  The  plaintiff  while  on  the 
witness  stand  admitted  this  specification  did 
not  conform  to  any  recognized  authority,  but 
claimed  that  any  deficiency  therein  was 
cured  by  reference  to  the  ordinance  and  said 
Electric  Code,  recognized  by  fire  under- 
writers, and  counsel  for  defendant  undertook 
to  show  the  defect  in  this  particular  specifi- 
cation on  cross-examination  of  plaintiff,  but 
was  not  permitted  to  do  so  by  the  court.  He 
undertook  to  show  that  said  Electric  Code 
had  reference  merely  to  general  principles  or 
general  regulations,  and  not  specific. 

The  following  question  was  propounded  to 
plaintiff :  "Q.  The  regulations  in  the  Nation- 
al Electric  Code,  which  is  the  fire  under 
writers'  regulations  that  you  speak  of,  are 
merely  general  regulations  saying  that  cer- 
tain kinds  of  materials  shall  be  used  in  cer- 
tain buildings?"  to  which  objection  was 
made,  as  not  being  proper  cross-examination. 
The  court  sustained  the  objection  and  re- 
marked: "I  will  not  permit  it  to  go  further. 
You  may  have  an  exception."  The  witness 
had  undertaken  in  his  direct  testimony  to 
help  out  said  specification  and  claimed  that 
the  reference  to  the  "under  writes,"  evi- 
dently meaning  the  fire  underwriters,  was 
sufficient  to  make  it  specific,  and  counsel  on 
cross-examination  undertook  to  show  that 
said  code  merely  contained  general  regula- 
tions and  nothing  In  regard  to  the  particular 
material  to  be  used  in  wiring,  and  the  court 
refused  to  permit  him  to  do  so.  This  was 
error. 

Witness  Loring,  an  expert  architect,  tes- 
tified that  there  were  several  different  meth- 
ods of  installing  electric  wiring  and  that 
the  said  Electric  Code  specifications  did  not 
indicate  which  method  was  designated.  The 
following  question  was  asked:  "Q.  Any  one 
of  these  several  methods  would  conform  to 
the  National  Electric  Code  of  the  Under- 
writers, would  It  not?"  Opposing  counsel 
said:  "I  do  not  know  what  that  is.  The 
Court:  I  don't  either;  I  think  you  better  get 
along  with  this  case.  Witness:  There  are 
three  or  four  that  I  recall— three  that  I  re- 
call—which would  conform  to  the  Under- 
writers' Code.  Q.  Do  you  know  of  any  as- 
sociation or  other  thing  designated  by  the 
name  of  'under  writes'?  McDonald:  There 
is  evidently  a  clerical  mistake.  We  object 
to  that.  If  they  can't  base  their  defense 
on  something  more  definite  than  that,  they 
better  quit.  The  Court :  You  can  argue  this 
later  to  the  jury.  I  will  sustain  the  objec- 
tion." As  the  court  refused  to  allow  the  wit- 
ness to  answer  the  question,  we  fall  to  un- 
derstand the  relevancy  of  the  court's  remark 
to  the  effect  that  counsel  could  argue  that 
later  to  the  Jury.  "Q.  Is  any  provlsios 
made  by  that  specification  for  the  character 
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of  tubing  or  knobs  op  Insulation?"  Objected 
to  as  Incompetent,  Irrelevant,  and  not  the 
best  evidence.     Sustained.  Exception. 

The  court  not  only  excluded  from  the  Jury 
all  evidence  essential  to  the  Intelligent  com- 
prehension of  the  sufficiency  of  that  speci- 
fication, but  by  his  rulings  and  remarks  and 
the  remarks  of  plaintiffs  counsel,  defend- 
ant was  held  up  to  the  jury  as  delaying  the 
case,  asking  foolish  questions,  and  trifling 
with  the  court.  There  was  clearly  error  in 
all  of  this.  This  case  Involved  the  question 
whether  the  plans  and  specifications  refer- 
red to  were  specific  and  sufficient,  for  the 
purpose  for  which  they  were  Intended,  and 
the  court  absolutely  refused  to  permit  ap- 
pellant to  Introduce  evidence  to  show  that 
said  plans  and  specifications  were  defective. 
That  was  one  of  the  main  issues,  as  it  was 
contended  that  the  plans  and  specifications 
were  not  sufficient  for  the  purposes  for  which 
they  were  intended. 

Tbe  plumbing  and  heating  specifications  are 
indefinite  and  uncertain,  and  leave  too  much 
to  the  mutatory  whims  of  the  contractor  or 
supervising  architect.  The  specifications  are 
also  defective  in  that  they  do  not  provide 
for  any  certificate  of  inspection  by  the  archi- 
tect, nor  whether  any  insurance  should  be 
carried  pending  the  completion  of  the  build- 
ing. They  make  no  provision  for  the  modifi- 
cation of  the  plans  as  the  work  progresses, 
and  they  contain  no  stipulation  in  regard  to 
changes,  extras,  nor  to  extra  work. 

In  1  Ency.  of  Architecture,  top  page  70, 
the  author  says:  "Each  requirement  should 
be  so  carefully  written  that  there  can  be 
only  one  interpretation,  leaving  no  doubt  as 
to  its  true  intent.  If  the  specifier  hopes  to 
get  better  work  through  some  hidden  mean- 
ing in  the  specification,  he  is  doomed  to  dis- 
appointment, for  the  more  expensive  inter- 
pretation will  be  used  by  the  contractor  In 
making  up  his  bid;  and  later,  when  the  work 
is  required,  the  contractor  may  plead  that, 
on  account  of  the  uncertainty  of  meaning, 
he  should  not  be  required  to  furnish  any 
part  without  extra  compensation." 

Reference  Is  also  here  made  to  pages  24 
and  25  of  said  authority,  which  refer  to 
architects  having  knowledge  of  the  statute 
law  and  the  ordinances  of  the  city,  and  says: 
"Moreover,  it  will  be  seen  later  that  a  per- 
son employing  an  architect  has  a  right  to 
rely  on  the  architect's  knowledge  of  building 
regulations,  so  that  the  latter  will  be  liable 
to  his  employer  if,  through  his  Ignorance, 
the  laws  are  infringed  and  the  employer  suf- 
fers." And  at  page  37,  it  is  said:  "In  addi- 
tion to  this  knowledge  of  the  fundamental 
laws  of  nature,  of  materials,  etc.,  an  archi- 
tect represents  himself  as  possessed  of  a 
knowledge  of  the  statutes,  ordinances,  and 
laws  relating  to  buildings  and  to  the  erec- 


tion of  buildings  of  the  place  where  the 
structure  is  to  be  located." 

So  far  as  an  architect  is  concerned,  there 
Is  always  an  implied  contract  that  the  work 
shall  be  suitable  and  capable  of  being  used 
for  the  purpose  for  which  it  Is  prepared. 
Apart  from  questions  of  public  policy,  this 
principle  would  prevent  him  from  recovering 
upon  plans  and  specifications  prepared  in 
violation  of  law,  unless  he  was  directed  to 
so  prepare  them  by  the  owner. 

In  Straus  v.  Buchman,  96  App.  Dlv.  270, 
80  N.  T.  Supp.  220,  the  court  said:  "It  was 
for  the  purpose  of  protecting  himself  against 
Just  such  defects  and  Improper  workmanship 
that  he  employed  the  defendants  as  super- 
Intending  architects,  and,  In  the  performance 
of  their  duties  under  the  contract,  they  were 
bound  to  exercise  reasonable  care  and  dili- 
gence in  supervising  the  work.  •  *  •  The- 
placing  of  these  timbers,  and  the  manner  in 
which  they  were  secured,  was  not  only  a 
serious  defect,  but  a  direct  violation  of  tho 
statute  in  force  at  that  time  relating  to  the 
construction  of  buildings  In  the  city  of  New 
York,  which  provided  that  In  no  case  shalt 
either  end  of  a  beam  or  beams  rest  on  stud 
partitions.'  It  was  the  duty  of  the  defend- 
ants, under  their  contract  with  plaintiff,  not 
only  to  see  that  the  beams  were  properly 
placed,  but  especially  to  see  that  the  placing 
of  them  conformed  to  the  requirements  of 
the  statute.   This  they  failed  to  do." 

In  Hubert  v.  Aitken,  15  Daly,  237,  2  N.  Y. 
Supp.  711,  the  court  said:  "No  one  would 
contend  that  at  this  day  an  architect  could 
shelter  himself  behind  the  plumber,  and  ex- 
cuse his  Ignorance  of  the  ordinary  appliances 
for  sanitary  ventilation  by  saying  that  he 
was  not  an  expert  in  the  tirade  of  plumbing. 
He  is  an  expert  in  carpentry,  in  cements,  in 
mortar,  in  the  strength  of  materials,  in  the 
art  of  constructing  the  walls,  the  floors,  tho 
staircases,  the  roofs,  and  Is  in  duty  bound  to 
possess  reasonable  skill  and  knowledge  as 
to  all  these  things."  See,  also,  Kinney  v. 
Manitowoc  County,  135  Fed.  491,  68  C.  C.  A 
203. 

Clearly,  according  to  the  authorities  on. 
architecture,  engineering  contracts,  and  spe- 
cifications, said  plans  and  specifications  were 
not  sufficient  for  the  purpose  for  which  they 
were  intended. 

The  court  erred  In  refusing  to  give  plain- 
tiff's instructions  Nob.  1,  2,  3,  4,  5,  6,  7,  8,  9. 
10,  11,  12,  and  13,  or  instructions  embodying 
the  same  principles  of  law. 

It  will  serve  no  good  purpose  to  grant  a 
new  trial  in  this  case. 

The  judgment  Is  reversed,  and  the  case  re- 
manded, with  instructions  to  the  trial  court 
to  render  judgment  in  favor  of  appellant* 
Costs  are  awarded  In  favor  of  appellant. 

AILSHIE,  J.,  concurs. 


Digitized  by  Google 


Idaho) 


MORBECK  t.  BRADFORD-KENNEDY  CO. 


89 


MORBECK  et  al  t.  BRADFORD-KENNEDY 
00.  et  al. 

(Supreme  Court  of  Idaho.    Dec  21,  1910.) 

(Syllabus  by  the  Court.) 

1.  Judgment  (|  103*)— Default  Judgment— 
Jurisdiction— Default  of  Appearance. 

Where  a  defendant  has  been  sued  in  the 
state  court  and  summons  has  been  served  upon 
him  and  prior  to  the  expiration  of  the  time 
within  which  he  is  required  to  answer  under  the 
statute,  and  without  appearing  or  answering, 
he  files  a  petition  for  a  removal  to  the  federal 
court,  and  an  order  of  removal  is  made  by  the 
judge  of  the  state  court,  and  the  record  is  there- 
after transferred  to  the  federal  court,  and  on 
motion  made  in  the  latter  court  the  cause  is 
remanded  to  the  state  court  for  want  of  ju- 
risdiction in  the  federal  court,  and  upon  re- 
ceipt of  the  certificate  from  the  federal  court 
remanding  the  cause,  and  in  the  absence  of  any 
appearance  on  the  part  of  the  defendants  with- 
in the  time  prescribed  by  statute,  the  clerk  of 
the  district  court  enters  the  default  of  the  de- 
fendants for  failure  to  appear  or  answer,  held, 
that  the  action  of  the  clerk  in  entering  the  de- 
fault of  the  defendants  is  within  the  authority 
and  direction  of  sections  4140  and  4360,  Rev. 
Codes,  and  that  the  same  is  not  void  for  want 
of  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  8  174;  Dec.  Dig.  §  103.*] 

2.  Removal  of  Causes  (8  109*)— Remand  to 
State  Coubt  —  Jubisdiotion  —  Default 
Judgment. 

Where  default  has  been  entered  by  the 
clerk  against  a  defendant  under  the  circum- 
stances above  stated,  the  court  has  jurisdiction 
to  hear  the  proofs  submitted  by  the  plaintiff  and 
to  make  findings  and  enter  judgment  thereon. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent.  Dig.  8  235 ;  Dec.  Dig.  8  109.*] 

3.  Judgment  (8  143*)— Default  Judgment- 
Vacation— Discretion  of  Court. 

Where  a  defendant  has  been  sued  in  a  state 
court  and  summons  has  been  served  upon  him. 
and  prior  to  the  expiration  of  the  time  allowed 
by  statute  for  him  to  answer,  but  without  ap- 
pearing or  answering,  he  files  a  petition  for  re- 
moval to  the  federal  court,  and  the  removal  is 
ordered  and  the  cause  is  thereafter  remanded  by 
the  federal  court  on  the  ground  that  it  was  not 
removable  from  the  state  court,  and  in  the 
meanwhile  the  defendant  has  allowed  his  time  to 
elapse  in  which  to  appear  or  answer  and  he 
makes  no  appearance  in  the  state  court,  and  the 
clerk  thereupon  enters  his  default  for  failure  to 
appear  or  answer,  and  the  defendant  thereafter 
moves  to  have  the  default  vacated  and  the  judg- 
ment set  aside  on  the  ground  of  his  mistake,  in- 
advertence, and  excusable  neglect,  and  sets  up 
the  foregoing  facts  and  the  further  fact  that 
be  thought  Be  would  be  given  reasonable  time 
in  which  to  answer  in  the  state  court  after  the 
cause  was  remanded,  and  the  district  judge  over- 
rules such  application,  held,  that  there  was  no 
abuse  of  the  discretion  vested  in  the  trial  court, 
and  that  the  order  denying  the  motion  and  ap- 
plication will  not  be  disturbed  or  reversed  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  8  272;  Dec.  Dig.  8  143.*] 

4.  Pleading  (8  85*)— Answer— Time— Exten- 
sion. 

The  statute  of  this  state  (section  4140,  Rev. 
Codes)  fixes  the  time  within  which  a  defendant 
shall  appear  and  answer,  and  the  fact  that  in 
the  meanwhile  and  prior  to  the  expiration  of 
that  time  the  defendant  has  the  cause  removed 
»»»  the  federal  court,  and  it  is  thereafter  held 


by  the  federal  court  that  the  removal  was  not 

ftroper  and  did  not  confer  jurisdiction  on  the 
atter  court,  such  action  on  the  part  of  the  de- 
fendant to  change  the  forum  will  not  serve  to 
extend  the  time  for  answering  in  the  state 
court,  and  will  not  relieve  him  from  a  default 
which  he  thus  allows  to  be  entered  against  him. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  88  172,  174;  Dec.  Dig.  8  85.*] 

5.  Constitutional  Law   (88  249,  315*)  — 
Equal  Protection  of  Laws. 

The  fact  that  a  defendant  exhausts  a  part 
of  his  "day  in  court,"  or  time  in  which  he  is  al- 
lowed to  appear  and  answer  in  a  state  court,  in 
a  vain  endeavor  to  change  the  forum  and  to  get 
into  another  court,  cannot  be  charged  against 
the  adverse  party,  and  a  default  entered  against 
him  for  failure  to  appear 'in  the  case  during 
such  removal  proceeding  cannot  be  said  to  de- 
prive the  party  of  the  equal  protection  of  the 
law  or  of  his  day  in  court,  as  guaranteed  by 
the  fourteenth  amendment  to  the  federal  Consti- 
tution. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  CentDig.  §8710, 935 ;  Dec.Dig.  88249,  315.* J 

(Additional  Syllabus  by  Editorial  Staff.) 

6.  Removal  of  Causes  (8  95*)— Transfer  of 
Jurisdiction. 

Where  the  petition  for  removal  of  a  case 
to  the  federal  court  and  the  files  in  the  case 
constituting  the  record  up  to  the  time  of  filing 
the  petition,  show  upon  their  face  that  the 
federal  statute  has  been  complied  with,  and  that 
the  case  is  one  that  should  be  removed,  the  ju- 
risdiction is  at  once  transferred  to  the  federal 
court 

[Ed.  Note.— -For  other  cases,  see  Removal  of 
Causes,  Cent.  Dig.  6  204 ;  Dec.  Dig.  §  95.*] 

7.  Removal  of  Causes  (I  89*)— Petition. 

A  petition  for  removal  of  a  case  to  the  fed- 
eral court  presents  to  the  state  court  a  ques- 
tion of  law  as  to  whether,  admitting  the  facts 
stated  in  the  petition  to  be  true,  it  appears  on 
the  face  of  the  record  which  includes  the  pe- 
tition, pleading,  and  proceedings  down  to  that 
time,  that  petitioner  has  complied  with  the  stat- 
ute and  is  entitled  to  removal  of  the  suit 

[Ed.  Note. — For  other  cases,  see  Removal  of 
Crfuses,  Cent  Dig.  88  189,  195;  Dec  Dig.  8  89.*] 

Appeal  from  District  Court,  Kootenai 
County;  Robert  N.  Dunn,  Judge. 

Action  by  Arthur  C.  Morbeck  and  others 
against  the  Bradford-Kennedy  Company  and 
others.  Judgment  for  plaintiffs,  aud  certain 
defendants  appeal.  Affirmed. 

See,  also,  110  Pac  261. 

McBee  &  La  Velne  and  William  T.  Stoll, 
for  appellants.  Robert  H.  Elder,  J.  L.  Mc- 
Clear,  and  R.  E.  McFarland,  for  respondents. 


AILSHIE,  J.  This  action  was  commenced 
in  the  district  court  In  and  for  Kootenai 
county,  and  summons  was  served  on  the  de- 
fendants, Kidd  Island  Lumber  Co.,  Brad- 
ford-Kennedy Co.,  and  J.  N.  Ashburn,  on 
the  26th  day  of  March,  1910.  On  the  5th  day 
of  April  following,  the  Bradford-Kennedy 
Co.,  a  Nebraska  corporation,  filed  Its  peti- 
tion In  the  district  court  for  a  removal  of 
the  cause  to  the  Circuit  Court  of  the  United 
States  for  the  district  of  Idaho  upon  the 
ground  of  diverse  citizenship  and  the  further 
ground  that  a  separable  controversy  existed 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  tt  Rep'r  Indexes 
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between  It  and  the  other  necessary  parties 
to  the  suit,  which  could  be  fully  determined 
as  between  themselves.  This  petition,  to- 
gether with  a  bond  approved  by  the  district 
judge,  was  filed  oil  April  5th,  and  on  the 
same  day  the  judge  made  an  order  of  re- 
moval in  which  the  following  was  the  clos- 
ing sentence:  "It  is  further  ordered  that 
all  further  proceedings  in  this  cause  be 
stayed  and  discontinued  in  this  court"  The 
transcript  of  the  record  was  filed  In  the  Cir- 
cuit Court  of  the  United  States  on  the  23d 
of  April,  and  on  May  9th  the  plaintiffs  ap- 
peared through  their  counsel  in  the  Circuit 
Court  of  the  United  States,  and  moved  to 
remand  the  case  to  the  state  court  This 
motion  was  heard  on  May  10th,  and  on  May 
11th  an  order  was  entered  remanding  the 
case  to  the  state  court  A  certificate  of  the 
action  of  the  Circuit  Court  of  the  United 
States  in  remanding  the  case  was  filed  with 
the  clerk  of  the  district  court  in  and  for 
Kootenai  county  on  the  13th  day  of  May. 
Counsel  for  the  defendants  received  notice 
of  the  ruling  of  the  United  States  court  on 
the  evening  of  the  12th  of  May.  On  the  13th 
and  after  the  filing  of  the  certificate  remand- 
ing the  case  from  the  Circuit  Court,  the 
clerk  of  the  district  court  entered  the  de- 
fault of  the  defendants  for  failure  to  appear 
and  answer  within  the  statutory  time,  and 
the  plaintiffs  thereupon  submitted  their  proofs 
to  the  court,  and  the  court  made  findings 
of  fact  and  conclusions  of  law  and  entered 
a  decree  In  favor  of  the  plaintiffs,  according 
to  the  prayer  of  the  complaint  Counsel  for 
the  defendants  resided  in  Spokane,  and  on 
the  13th  day  of  May  they  prepared  and 
mailed  to  the  clerk  of  the  court  at  Cceur 
d'Alene  City,  for  filing,  the  separate  de- 
murrer of  the  Bradford-Kennedy  Co.  and  the 
separate  demurrer  of  the  Kidd  Island  Lum- 
ber Co.  and  J.  N.  Ashburn,  and  mailed  copies 
thereof  to  the  attorneys  for  the  plaintiffs. 
These  demurrers  were  received  by  the  clerk 
on  the  morning  of  the  14th  and  were  by  him 
filed.  On  or  about  the  14th  attorneys  for  the 
defendant  learned  that  default  had  been  tak- 
en against  them,  and  judgment  had  thereup- 
on been  entered.  They  immediately  prepar- 
ed and  on  the  18th  of  May  filed  their  mo- 
tion to  vacate  and  set  aside  the  default  and 
judgment  upon  the  following  grounds: 

"1.  That  the  same  was  premature  and  en- 
tered without  authority  of  law,  and  beyond 
the  jurisdiction  of  the  court 

"2.  The  same  was  entered  through  mistake 
and  excusable  neglect  of  these  defendants. 

"3.  These  defendants  have  a  good  and  mer- 
itorious defense  to  this  action  and  tender 
herewith  answers  showing  such  defense. 

"4.  These  defendants  hereby  offer  to  abide 
by  any  lawful  order  of  this  court  condition- 
lug  their  right  to  appear,  plead  to  and  de- 
fend this  action. 

"5.  The  entry  of  said  default  and  judg- 
ment against  these  defendants  amounts  to 
the  taking  of  their  property  without  due 


process  of  law  and  in  violation  of  the  14th 
Amendment  of  the  Constitution  of  the  United 
States." 

This  motion  was  accompanied  by  affidavits 
from  the  attorneys  setting  forth  the  detailed 
history  of  the  matter,  and  the  fact  that  they 
immediately  prepared  and  mailed  their  de- 
murrers as  soon  as  they  learned  of  the  ac- 
tion of  the  United  States  Circuit  Court  in  re- 
manding the  case,  and  that  default  and  judg- 
ment had  been  taken  against  their  clients 
through  their  mistake,  inadvertence,  and  ex- 
cusable neglect  After  a  hearing  on  this 
motion,  the  court  denied  the  same,  and  the 
defendants  thereupon  appealed  from  the 
judgment  and  the  order  denying  their  mo- 
tion to  vacate  and  set  aside  the  judgment 

We  are  confronted  with  but  two  proposi- 
tions in  this  case:  First  was  the  action  of 
the  clerk  in  entering  the  default  of  the  de- 
fendants in  accordance  with  the  statute,  or 
was  it  in  violation  thereof?  Second,  if  the 
default  was  entered  in  accordance  with  law, 
was  the  showing  made  by  the  defendants  suf- 
ficient to  bring  them  within  the  purview  of 
section  4229,  Rev.  Codes,  entitling  them  to 
relief  on  account  of  their  inadvertence,  mis- 
take, or  excusable  neglect  in  falling  to  appear 
and  answer  within  the  time  prescribed  by 
statute? 

The  first  question  is  readily  answered  by 
the  statute  itself.  Section  4140,  Rev.  Codes, 
allows  the  defendant  20  days  within  which 
to  appear  and  answer.  Section  4360  au- 
thorizes the  clerk  to  enter  a  default  of  a 
defendant  who  fails  to  appear  and  answer 
within  the  time  allowed  for  that  purpose. 
The  defendants  in  this  case  had  failed  to 
appear  and  answer  within  the  time  prescrib- 
ed by  the  statute,  and  the  clerk  was  acting 
clearly  within  the  scope  of  his  authority  as 
prescribed  by  law  when  he  entered  their  de- 
fault for  failure  to  answer.  The  fact  that 
the  case  had  in  the  meanwhile  been  trans- 
ferred to  the  federal  court  would  not  fur- 
nish a  valid  reason  for  the  clerk's  failing  to 
enter  the  default  after  the  cause  was  re- 
manded. It  is  true  that  the  transfer  of  the 
case  prior  to  the  expiration  of  the  time  for 
answering  might  have  prevented  the  clerk 
from  entering  the  default  until  the  case  was 
regularly  sent  back  to  the  court  of  which 
he  was  clerk,  but  as  soon  as  the  case  was 
sent  back,  and  it  appeared  from  the  return 
of  summons  that  the  time  for  answering  had 
expired  and  no  answer  had  been  made,  it 
was  proper  for  him  to  enter  a  default 

The  order  of  the  district  judge  staying 
further  proceedings  in  the  state  court  had 
no  reference  to  the  appearance  of  the  de- 
fendants, nor  could  it  extend  their  time  for 
answering.  This  order  stayed  proceedings  in 
the  district  court  only  during  the  time  the 
case  might  remain  in  the  federal  court  and 
had  special  reference  to  the  removal  and 
rested  solely  on  the  petition  for  removal.  It 
follows  that  if  the  default  was  properly  en- 
tered, the  court  had  the  jurisdiction  to  hear 
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the  proofs,  make  findings,  and  enter  judg- 
ment 

This  brings  as  to  the  question  as  to  wheth- 
er the  showing  of  surprise  and  excusable 
neglect  on  the  part  of  the  defendants  was 
sufficient  to  entitle  them  to  have  the  default 
set  aside  and  the  judgment  vacated.  The 
time  which  elapsed  between  the  26th  day  of 
March,  the  date  on  which  the  summons  was 
served,  and  the  13th  day  of  May,  the  day 
on  which  default  and  judgment  were  enter- 
ed, was  more  than  double  the  time  allowed 
by  statute  for  defendants  to  answer  after 
service  of  summons.  Had  the  case  been 
pending  all  this  time  In  the  district  court, 
there  would  have  been  no  question  about  the 
right  of  the  clerk  to  enter  the  default  When 
the  defendants  filed  their  petitions  for  re- 
moval, they  made  no  appearance  In  the  case 
by  way  of  demurrer  or  answer,  or  otherwise. 
Of  course,  at  that  time  their  time  for  an- 
swering had  not  expired.  But,  as  we  under- 
stand the  law  and  rules  of  practice  governing 
removal  of  causes  from  state  to  federal 
courts,  the  defendants  might  have  demurred 
or  answered  without  prejudice  to  their  peti- 
tion for  removal,  provided  their  petition  was 
filed  at  "any  time  before  the  defendant"  was 
"required  by  the  laws  of  the  state  or  the  rule 
of  the  state  court  In  which  such  suit  Is 
brought  to  answer  or  plead  to  the  declara- 
tion or  complaint  of  the  plaintiff."  Act  Aug. 
13,  1888,  c  866,  25  Stat  433,  4  Fed.  Stat 
Ann.  p.  349  (U.  S.  Comp.  St  1901,  p.  508); 
Moon  on  Removal  of  Causes,  §  153;  Cham- 
plain  Const.  Co.  v.  O'Brien  (C.  C.)  104  Fed. 
930.  When  the  case  was  filed  In  the  feder- 
al court  the  defendant  filed  no  demurrer  or 
answer  and,  as  we  understand  the  rules  of 
practice  prevailing  in  that  court,  it  was  not 
necessary  for  them  to  do  so  until  it  was  de- 
termined that  the  federal  court  would  take 
jurisdiction  of  the  case,  and  if  it  decided  to 
do  so,  not  then  until  the  pleadings  were  re- 
formed to  comply  with  the  practice  in  that 
court  As  soon  as  it  was  decided  by  the  fed- 
eral court  that  it  would  not  take  Jurisdiction 
of  the  case,  there  was  no  occasion  for  the 
plaintiffs  reforming  their  pleadings,  and  the 
defendants  were  at  once  put  on  notice  that 
the  time  for  answering  in  the  state  court  had 
expired.  It  is  true  that  they  prepared  de- 
murrers on  the  following  day  and  forwarded 
them  to  the  clerk  of  the  district  court  This, 
however,  might  have  been  done  within  the 
time  allowed  for  answering  and  would  there- 
by have  saved  all  question  or  doubt  in  the 
matter.  Had  It  turned  out  that  the  removal 
was  properly  made  and  that  the  defendants 
had  made  the  proper  showing  for  removal, 
there  would  have  been  no  question  about  a 
default  in  the  federal  court  On  the  other 
hand,  when  It  turned  out  that  the  defend- 
ants had  never  brought  themselves  within 
the  federal  statute  authorizing  the  removal, 
it  necessarily  followed  that  they  were  sub- 
ject  to  the  practice  and  procedure  prescrib- 


ed by  the  state  laws  governing  the  action. 
The  case  was  in  point  of  both  fact  and  law 
one  of  which  the  federal  court  had  no  juris- 
diction,  and  so  the  jurisdiction  was  never 
transferred,  except  in  so  far  as  it  was  nec- 
essary for  the  federal  court  to  decide  the  sole 
question  of  jurisdiction.  . 

In  Finney  v.  American  Bonding  Co.,  13 
Idaho,  534,  90  Pac.  859,  91  Pac.  318,  this 
court  had  under  consideration  a  case  where 
the  defendant  removed  a  case  to  the  United 
States  Circuit  Court  and  that  court  held 
that  the  removal  had  been  properly  taken 
and  assumed  jurisdiction,  heard  the  case,  and 
entered  judgment,  and  on  appeal  to  the  Cir- 
cuit Court  of  Appeals  the  judgment  of  the 
Circuit  Court  was  reversed,  and  it  was  held 
that  the  case  had  never  been  properly  remov- 
ed to  the  Circuit  Court,  and  it  was  ordered 
remanded  to  the  state  court  In  the  mean- 
while, the  defendant  had  neglected  the  pro- 
ceedings which  had  been  taken  In  the  state 
court  and  on  appeal,  to  this  court  asked  that 
the  time  It  had  expended  In  the  federal 
court  trying  to  sustain  its  removal  should 
be  deducted  from  the  time  prescribed  by  the 
state  statute  and  rules  of  the  Supreme  Court 
In  reply  to  that  proposition,  this  court  said: 
"Where  a  party  undertakes  to  remove  a 
cause  commenced  in  the  state  court  to  the 
United  States  court,  and  the  cause  Is  re- 
manded on  the  ground  that  the  United  States 
court  acquired  no  jurisdiction  of  the  cause 
by  such  attempted  removal,  the  party  under- 
taking such  removal  must  take  the  conse- 
quences of  the  same." 

The  same  question  was  again  before  this 
court  In  Mills  v.  American  Bonding  Co.,  13 
Idaho,  556,  91  Pac.  381,  and  after  a  further 
consideration  of  the  matter,  the  court  said: 
"Where  a  litigant  seeks  and  procures  a  re- 
moval of  a  case  from  the  state  court  to  a 
federal  court  and  thereafter  pursues  his 
remedy  -in  the  latter  court  and  It  Is  finally 
determined  that  the  federal  court  has  act- 
ed without  jurisdiction  and  that  the  case  has 
never  been  legally  and  regularly  removed 
from  the  state  court  and  he  thereafter  takes 
up  his  case  where  he  left  off  in  the  state 
court  the  bar  of  the  statute  and  rules  of 
court  limiting  the  time  in  which  to  pursue 
his  remedy  on  appeal  will  be  held  to  run 
against  him  the  same  as  if  he  had  never 
sought  to  prosecute  his  remedy  in  another 
forum." 

It  seems  to  us  proper  and  entirely  Just 
to  both  litigants  to  hold  that  when  a  de- 
fendant petitions  for  the  removal  of  a  cause 
from  a  state  to  a  federal  court  he  becomes 
the  actor  In  that  particular,  and  that  he  must 
assume  the  risk  and  consequences  that  fol- 
low, if  he  Is  unsuccessful,  and  in  the  mean- 
while has  failed  to  protect  and  preserve  his 
right  under  the  state  statute  and  rules  of 
practice  prevailing  in  the  state  court 

It  has  been  quite  uniformly  held  that 
where  the  petition  for  removal  and  the 
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pleadings  and  other  flies  In  the  case  consti- 
tuting the  record  np  to  the  time  of  the  filing 
of  the  petition,  all  taken  together,  show  up- 
on their  face  that  the  federal  statute  has 
been  complied  with  and  that  the  case  is  one 
that  should  be  removed,  the  jurisdiction  is  at 
once  transferred  from  the  state  to  the  fed- 
eral court  Steamship  Co.  v.  Tugman,  106  U. 
S.  118,  1  Sup.  Ct  58,  27  L.  Ed.  87;  Balti- 
more, etc.,  Co.  v.  Koontz,  104  U.  S.  5,  20  L. 
Ed.  643 ;  Chesapeake  &  O.  R.  Co.  v.  McCabe, 
213  U.  S.  207,  29  Sup.  Ct  430,  53  L.  Ed.  765. 

It  is  also  equally  well  settled  that  such 
a  petition  presents  to  the  state  court  a  pure 
question  of  law  as  to  whether,  admitting 
the  facts  stated  in  the  petition  for  removal 
to  be  true,  it  appears  on  the  face  of  the  rec- 
ord, which  Includes  the  petition  and  pleading 
and  proceedings  down  to  that  time,  the  peti- 
tioner has  complied  with  the  statute  and  Is 
entitled  to  the  removal  of  the  suit.  "That 
question  the  state  court  has  the  right  to  de- 
cide for  itself."  Burlington,  etc.,  v.  Dunn, 
122  U.  S.  513,  7  Sup.  Ct  1262,  30  L.  Ed.  1159. 
That  decision  must  always  yield,  however, 
to  the  decision  of  the  federal  court  on  the 
same  question.  Chesapeake,  etc.,  Co.  v. 
McCabe,  213  U.  S.  207,  29  Sup.  Ct.  430,  53  L. 
Ed.  765. 

It  has  been  suggested  by  appellants  in  their 
brief  that  the  judgment  entered  in  this  case 
is  in  violation  of  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States,  in 
that  it  denies  appellants  the  equal  protec- 
tion of  the  law.  This  contention  is  wholly 
without  merit  The  statute  fixes  the  time 
within  which  a  defendant  shall  appear  and 
answer.  That  applies  alike  to  all  defendants. 
These  appellants  have  had  the  same  time  as 
is  allowed  every  other  defendant  In  the  state 
courts.  The  fact  that  appellants  exhausted 
a  part  of  their  time  in  a  vain  endeavor  to 
get  out  of  the  state  court  into  the  federal 
court  is  neither  the  fault  of  the  law,  the 
courts,  nor  the  adverse  party.  If  they  saw 
fit  to  exhaust  a  part  of  their  "day  in  court" 
in  an  effort  to  get  Into  another  forum  and 
failed,  the  consequence  should  justly  and 
properly  fall  upon  them,  and  upon  no  one 
else.  It  should  not  serve  as  a  means  of  ex- 
tending the  time  allowed  them  by  statute  or 
of  delaying  the  adverse  party  in  getting  his 
case  to  trial  after  the  question  of  jurisdic- 
tion has  been  determined.  Mclver  v.  F.  C. 
&  P.  R.  Co.,  110  Ga.  223,  36  S.  E.  775,  65 
L.  R.  A.  437 ;  Mills  v.  American  Bonding  Co., 
13  Idaho,  556,  91  Pac.  381. 

There  was  no  abuse  of  the  discretion  vest- 
ed In  the  trial  court  in  denying  the  motion 
to  vacate  the  judgment  and  set  aside  the  de- 
fault and  permit  the  appellants  to  answer. 

Judgment  affirmed,  with  costs  in  favor  of 
respondents. 

SULLIVAN,  C.  J.,  concurs. 


MASHBURN  v.  ST.  JOE  IMPROVEMENT 
CO. 

(Supreme  Court  of  Idaho.   Dec.  10,  1910.  Re- 
hearing Denied  Jan.  21,  1911.) 

(SyUalut  by  the  Court.) 

1.  Navigable  Waters  (|  9*)— Licenses  to 
Improve — Construction  of  Statute. 

The  act  of  the  Legislature  of  February  28, 
1899  (Sess.  Laws  1899,  p.  332),  authorizing  the 
state  board  of  land  commissioners  to  grant  a 
license  and  franchise  to  a  company  or  corpora- 
tion to  clear,  deepen,  straighten,  and  improve 
the  channel  of  a  stream  and  collect  tolls  for 
the  floating  of  logs  and  lumber  thereon,  if  no.t 
constitutional,  affords  no  protection  to  the  gran- 
tee of  the  license  and  franchise;  and,  if  con- 
stitutional, it  cannot  be  construed  to  authorize 
the  grantee  of  the  franchise  and  license  to  enter 
upon  the  lands  of  the  riparian  proprietor,  or  to 
interfere  with  the  banks  of  the  stream  or  the 
growing  timber  along  the  stream,  or  to.  commit 
any  injury  against  or  trespass  upon  the  lands 
of  such  proprietor. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  §§  26-29;  Dec  Dig.  §  9.*] 

2.  Navigable  Waters  (|  1*)  —  "Navigable 
Stream." 

Every  stream  of  water  within  this  state, 
which  in  its  natural  state  is  capable  of  floating 
logs  or  other  commercial  and  floatable  commodi- 
ties for  any  practical  period  of  time,  is  to  such 
extent  and  for  such  time  a  "navigable  stream." 
and  the  bed  thereof  is  for  such  purposes  subject 
to  the  regulation  and  control  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  §§  5-16;   Dec.  Dig.  §  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4675-4684;  vol.  8,  p.  7728.] 

3.  Navigable  Waters  (|  7*)— Improvement 
—Right  oe  State— "Highways." 

All  navigable  streams  within  this  state  are 
"highways"  to  the  extent  and  for  the  purpose 
of  their  navigability,  and  the  state  has  a  right 
to  enter  upon  and  improve  the  beds  of  such 
streams  or  highways. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  §  18;  Dec.  Dig.  §  7.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3291-3306;  vol.  8,  p.  7678.] 

4.  Eminent  Domain  (f  84*)— Improvement  oe 
Streams— Duty  Towards  Riparian  Land. 

In  improving  and  keeping  open  navigable 
streams  of  this  state,  neither  the  state  nor  its 
licensee  has  any  right  to  trespass  upon  the 
lands  of  the  riparian  proprietors,  cut  timber 
therefrom,  cut  away  the  banks,  or  impair  the 
littoral  rights  of  such  proprietors  without  first 
compensating  the  proprietor  in  the  manner  pro- 
vided by  law. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {{  227-230;  Dec.  Dig.  §  84.»] 

5.  Eminent  Domain  (18  79,  80*)— Improve- 
ment— Injury  to  Riparian  Proprietor  — 
Estoppel. 

A  riparian  proprietor  who  makes  no  protest 
or  objections  to  the  improvement  of  a  stream 
by  deepening  and  widening  and  straightening  the 
same,  and  cutting  away  timber  along  the  banks 
thereof,  by  a  company  that  represents  to  him 
that  it  is  acting  under  a  license  and  franchise 
from  the  state,  is  not  estopped  by  his  inaction 
or  quiescence  from  thereafter  maintaining  an 
action  against  the'  company  for  damages  caused 
in  the  overflowing  of  his  land  and  depositing 
Iocs  and  timber  and  debris  thereon  which  is 
directly  caused  by  the  cutting  away  of  the  tim- 
ber and  the  weakening  of  the  banks  and  the 
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■erection  of  splash  dams  above  his  lands  whereby 
the  volume  of  water  in  the  stream  is  greatly 
augmented  and  a  flooding  is  caused. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  205-214;  Dec  Dig.  §§  79, 
80.*] 

«.  Torts  (f  15*)— Gbounos— Acceuebatiow  of 

Forces  of  Natubk. 

No  one  is  liable  for  damages  caused  by 
the  forces  of  nature,  but  he  who  wrongfully 
augments  and  accelerates  those  forces  is  liable 
for  the  damages  caused  by  his  wrongful  acts. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  U  19-22;  Dec.  Dig.  |  15.*] 

Appeal  from  District  Court,  Kootenai 
•County ;  Robert  N.  Dunn,  Judge. 

Action  by  Pink  C.  Mashburn  against  the 
St.  Joe  Improvement  Company.  From  a 
Judgment  for  plaintiff  and  an  order  denying 
a  new  trial,  defendant  appeals.  Aflirmed. 

Gray  &  Knight,  for  appellant  R.  E.  Mc- 
Farland.  William  B.  McFarland,  and  McBee 
&  La  Veine,  for  respondent 

AJXSHIE,  J.  This  action  was  instituted 
by  the  plaintiff,  who  Is  respondent  here,  for 
the  recovery  of  damages  sustained  to  his 
lands  and  the  lands  of  his  assignors.  A  ver- 
-dict  was  returned,  and  judgment  thereupon 
entered  in  favor  of  the  plaintiff  In  the  sum  of 
$3,750.  Defendant  moved  for  a  new  trial  and 
thereupon  appealed  from  the  judgment  and 
an  order  denying  its  motion. 

Damages  were  asked  for  Injury  committed 
by  the  defendant  upon  the  lands  of  the  plain- 
tiff and  his  assignors  in  cutting  away  tbe 
banks  of  the  St.  Maries  river  and  its  tribu- 
tary, Santa  creek,  which  flow  through  these 
lands,  and  in  removing  the  timber  and  brush 
and  other  growth  from  along  the  banks  of 
the  stream  which  protected  the  banks  from 
being  washed  down  by  the  flowing  waters, 
and  in  making  certain  changes  in  the  stream 
and  straightening  and  widening  the  stream, 
and  also  for  damages  caused  by  reason  of 
the  defendant  erecting  certain  splash  dams 
on  Santa  creek  above  the  premises  of  the 
plaintiff,  collecting  the  waters  and  then  turn- 
ing them  loose  In  large  volumes  for  the  float- 
ing of  logs,  and  thus  causing  large  deposits 
of  sand  to  be  left  on  the  meadows  of  the 
plaintiff  and  large  quantities  of  bark  and 
logs  and  timber  to  be  deposited  over  the 
plaintiff's  land.  It  appears  that  prior  to  en- 
tering upon  this  work  the  defendant  procur- 
ed from  the  state  board  of  land  commission- 
ers a  permit  and  license  under  act  of  Feb- 
ruary 28,  1899  (Sess.  Laws  1899,  p.  332)  to 
clear,  deepen,  and  straighten  the  channels  of 
these  two  streams  and  to  receive  and  collect 
tolls  and  also  to  construct  splash  dams  and 
to  keep  the  streams  open  for  the  floating  of 
rafts,  timber,  logs,  lumber,  piling,  ties,  etc. 
Acting  under  this  license,  it  is  claimed  by  the 
appellant  that  it  entered  upon  these  streams 
about  March,  1903,  and  proceeded  to  clean 
out  and  deepen  and  straighten  and  Improve 


the  channels  of  the  streams  so  that  it  might 
float  logs  down  the  streams  for  commercial 
purposes.  It  appears  that  there  was  a  large 
body  of  commercial  timber  contiguous  to 
these  streams  above  the  lands  of  the  re- 
spondent amounting  to  upwards  of  2,000,000,- 
000  feet  It  also  appears  that  the  company 
set  men  to  work  on  these  streams  and  caused 
them  to  cut  and  blast  out  trees  and  shrub- 
bery growing  along  the  banks  of  the  stream, 
and  to  also  blast  out  rock,  and  erect  break- 
waters and  piers  at  certain  places  for  the 
purpose  of  confining  the  stream  to  a  narrow- 
er channel,  and  at  other  places  changed  the 
stream  entirely  so  as  to  straighten  it;  and 
that  they  also  erected  a  couple  of  large  dams, 
commonly  called  splash  dams,  some  miles 
above  respondent's  premises  and  on  the  wa- 
ters of  Santa  and  Charley  creeks.  At  such 
time  in  the  spring  as  the  natural  flow  of  the 
streams  was  not  sufficient  to  furnish  a  good 
head  of  water  for  the  floating  of  logs,  the 
company  would  cause  these  splash  dams  to 
be  filled  and  then  turn  them  loose,  creating 
a  large  head  or  volume  of  water  which 
would  drive  the  logs  with  great  force  down 
the  stream,  and  this  often  resulted  In  throw- 
ing many  of  the  logs  and  a  great  deal  of  dfibris 
and  timber  onto  respondent's  meadow  lands 
and  the  lowlands  which  he  used  for  raising 
potatoes  and  vegetables ;  and  this  was  kept 
up  apparently  at  as  frequent  intervals  each 
spring  as  the  company  could  collect  suffi- 
cient heads  of  water  to  float  the  logs  till 
late  in  the  spring,  running  at  times  Into 
May  and  June.  This,  the  respondent  says, 
prevented  him  planting  and  taking  care  of 
his  crops,  and  deprived  him  of  his  hay  crop ; 
and  the  plaintiff  also  testified  that  the  con- 
stant driving  of  logs  down  the  streams  un- 
der heavy  heads  of  water  tended  to  beat 
down  and  wear  away  the  banks  of  the 
streams,  and  that  it  completely  washed  away 
something  like  26  acres  of  his  meadow  land. 

As  to  some  of  these  matters  there  is  but 
little  or  no  conflict  in  the  evidence,  while  as 
to  others  there  Is  a  sharp  conflict  For  ex- 
ample, it  is  contended  by  the  appellant  and 
testified  to  by  some  of  Its  witnesses  that  the 
damage  and  evil  effects  resulting  from  the 
improvement  of  the  streams  and  the  use  of 
these  splash  dams  and  the  floating  of  logs 
down  the  stream  were  not  materially  greater 
after  appellant  entered  upon  the  work  and 
improved  the  streams  than  it  had  been  be- 
fore, and  that  it  had  always  happened  in  the 
spring  time  when  the  waters  were  high  that 
the  lands  of  the  respondent  and  his  assignors 
were  flooded  and  overflowed  and  that  more 
or  less  bark,  logs,  and  debris  were  deposited 
on  his  land.  The  respondent,  on  the  other 
hand,  testifies  that  there  is  a  most  material 
and  substantial  Increase  in  the  damage  that 
he  has  sustained,  both  from  overflow  and 
the  deposit  of  sand  and  logs  and  d6bris,  and 


•For  other  case*  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rop'r  Indenci 
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particularly  from  the  washing  away  of  his 
land  by  reason  of  the  Impairment  of  the 
banks  of  the  streams  flowing  through  his 
lands  and  flooding  from  the  splash  dams. 

The  appellant  relies  for  reversal  of  the 
judgment  on  two  principal  propositions: 
First,  that  It  entered  upon  and  improved  the 
stream  under  plans  and  specifications  fur- 
nished by  the  state  board  of  land  commis- 
sioners, acting  under  the  authority  of  the 
act  of  February  28,  1899,  and  that  any  dam- 
age which  the  respondent  and  his  assignors 
may  have  suffered  is  merely  consequential 
damage  which  would  necessarily  result  to 
any  riparian  proprietor  through  whose  land 
the  stream  thus  improved  might  flow.  Sec- 
ond, the  appellant  contends  that  the  respond- 
ent and  his  assignors  were  present  and  saw 
and  knew  of  the  changes  and  improvements 
being  made  in  the  stream  and  made  no  ob- 
jections or  protests  thereto,  and  that  they  are 
therefore  estopped  from  now  complaining  or 
collecting  damages  from  the  ordinary  and 
consequential  results  of  those  changes  and 
improvements. 

The  respondent,  on  the  other  hand,  con- 
tends that  the  act  of  the  Legislature  under 
which  appellants  secured  their  license  and 
franchise  is  unconstitutional,  in  that  it  au- 
thorizes the  taking  of  private  property  with- 
out compensation,  and,  second,  that  the  acts 
of  the  respondent  do  not  constitute  an  es- 
toppel. Turning  our  attention,  first,  to  the 
act  of  the  Legislature  under  which  appellant 
procured  its  franchise,  the  Inquiry  at  once 
arises  as  to  whether  this  act  attempted  to 
do  more  than  to  authorize  the  deepening  and 
improvement  of  the  bed  of  the  stream,  and 
if  it  was  intended  by  the  act  to  authorize  an 
Improvement  company  to  in  any  way  enter 
upon  the  lands  of  the  riparian  proprietor  or 
to  interfere  with  the  banks  of  the  stream 
and  the  growing  timber.  It  Is  apparent  at 
once  that,  if  the  act  attempts  to  authorize 
the  company  securing  the  franchise  to  enter 
upon  the  lands  of  riparian  proprietors  or  to 
Interfere  with  their  littoral  rights  or  cut  or 
remove  timber,  then  the  act  would  be  uncon- 
stitutional and  a  plain  violation  of  section 
14,  art  1,  of  the  state  Constitution,  which 
forbids  the  taking  of  private  property  with- 
out first  paying  a  just  compensation  there- 
for. See  Garth  Lumber  &  Shingle  Co.  v. 
Johnson,  161  Mich.  206,  116  N.  W.  62,  123 
Am.  St  Rep.  262;  De  Camp  v.  Thompson, 
16  App.  Dlv.  528,  44  N.  T.  Supp.  1014 ;  Smith 
v.  Atkins,  110  Ky.  114,  60  S.  W.  930,  96  Am. 
St  Rep.  424.  As  we  view  this  case,  it  is  not 
necessary  tor  us  to  determine  whether  or  not 
the  act  of  February  28,  1899,  under  which 
appellant  secured  its  franchise,  is  constitu- 
tional. If  it  is  not  constitutional,  then  it  can 
afford  the  appellant  no  protection  in  this 
case ;  if  it  is  constitutional,  then  it  does  not 
authorize  the  appellant  to  commit  the 
wrongs  and  injuries  complained  of  in  this 
case.    In  order  to  sustain  the  statute  as 


above  stated,  it  would  be  necessary  to  hold 
that  it  does  not  attempt  to  authorize  the 
entry  upon  the  lands  of  riparian  proprietors 
or  the  commission  of  any  trespass  thereon  or 
any  injury  thereto.  We  have  no  doubt  of 
the  right  of  the  state  to  enter  upon  navigable 
streams,  whether  navigable  for  boats  and 
light  craft  or  only  for  the  floating  of  logs  and 
timber,  and  to  deepen  and  improve  the  bed 
of  the  stream.  The  damages  that  might  in- 
directly flow  from  a  reasonable  exercise  of 
this  right  would  have  to  be  borne  by  the 
proprietors  as  damnum  absque  injuria.  All 
navigable  streams  are  highways,  and  the 
state  has  a  right  to  Improve  the  bed  of  the 
highway.  To  that  extent  therefore,  there 
can  be  no  question  of  the  power  of  the  state 
to  occupy  and  improve  the  stream.  Smith 
v.  Atkins,  110  Ky.  119,  60  S.  W.  930,  96  Am. 
St.  Rep.  424;  Monroe  Mill  Co.  v.  Menzel,  36 
Wash.  487,  77  Pac.  813,  70  L.  R.  A.  272,  102 
Am.  St  Rep.  906;  Pickens  v.  Coal  River  Boom 
Co.,  61  W.  Va.  445,  41  S.  E.  400,  90  Am.  St. 
Rep.  819.  The  fact  that  It  was  necessary  to 
do  the  things  complained  of  in  order  to 
utilize  the  timber  above  respondent's  lands 
affords  no  excuse  or  justification  in  law  for. 
invading  respondent's  rights,  committing  tres- 
pass, and  flooding  his  lands. 

In  La  Velne  v.  Stack-Gibbs  Lumber  Co.,  17 
Idaho,  51, 104  Pac.  666, 134  Am.  St  Rep.  263. 
this  court  had  under  consideration  the  act  of 
a  defendant  In  entering  upon  the  lands  of  a 
riparian  proprietor  and  building  a  dam  for 
the  purpose  of  impounding  the  waters  and 
flooding  the  stream.  In  passing  upon  that 
question,  the  court,  among  other  things, 
said:  "The  fact  that  It  would  be  more  con- 
venient and  cheaper  for  defendants  to  flout 
their  logs  down  this  stream  over  plaintiff's 
premises  than  to  remove  them  In  any  other 
way  affords  no  reason  whatever  for  their 
trespassing  upon  plaintiff's  premises  and 
building  dams  thereon  and  maintaining 
guards  to  protect  the  same  and  flooding  his 
premises.  There  can  be  no  question  but  that 
they  have  a  right  to  float  their  logs  down  the 
stream  when  It  is  navigable.  Powell  v. 
Springston  Lbr.  Co.,  12  Idaho,  723,  88  Pac. 
97;  Johnson  v.  Johnson,  14  Idaho,  661,  96 
Pac.  499,  24  L.  R.  A.  (N.  S.)  1240.  But  this 
right  gives  them  no  license  to  trespass  upon 
plaintiff's  lands  and  erect  structures  thereon 
and  to  go  and  come  through  and  over  his 
premises  without  let  or  hindrance.  They 
should  be  required  to  respect  the  private 
rights  of  property  just  the  same  as  any  one 
else,  and  the  fact  that  they  owned  lumber 
about  Lake  Fernan  or  millions  of  feet  of 
logs  floating  in  the  lake  furnishes  no  rea- 
son, pretext  or  excuse  whatever  for  their 
turning  trespassers  and  wrongdoers  them- 
selves and  riding  over  the  rights  of  others." 

Kamm  v.  Normand,  60  Or.  9, 91  Pac  448, 11 
L.  R.  A.  (N.  S.)  290,  126  Am.  St.  Rep.  698,  Is  a 
case  somewhat  similar  In  facts  and  very 
much  in  point  on  the  questions  of  law  In- 
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volved  1b  the  case  under  consideration.  Aft- 
er considering  what  constitutes  a  public 
highway  for  floatage  or  a  navigable  stream 
for  the  floating  of  logs  and  lumber,  Mr. 
Chief  Justice  Bean,  speaking  for  the  court, 
said:  "But  a  stream  which  is  not  such  a 
highway  cannot  be  made  one  by  the  use  of 
dams  or  other  artificial  means,  without  first 
acquiring  the  rights  of  riparian  proprietors. 
1  Farnham  on  Waters,  f  139.  Nor  can  a 
stream,  navigable  in  its  natural  condition  at 
certain  stages  of  the  water,  be  made  so  at 
other  times  by  artificial  means,  such  as  flood- 
ing and  the  like.  No  one  has  a  right  to 
store  water,  and  then  suddenly  release  the 
accumulation,  and  thus  Increase  the  natural 
volume  of  the  stream,  and  overflow,  injure, 
or  wash  the  adjoining  banks,  or  otherwise 
interfere  with  the  rights  of  riparian  owners. 
The  riparian  proprietor  Is  entitled  to  the 
enjoyment  of  the  natural  flow  of  the  stream 
with  no  burden  or  hindrance  imposed  by 
artificial  mesns.  •  •  •  Dams,  dikes,  em- 
bankments, and  the  like  may  .  be  constructed 
in  or  along  floatable  streams  to  fadllate 
their  use  (Union  Power  Co.  v.  Llchty,  42  Or. 
663,  71  Pac.  1044),  but  not  to  the  extent  of 
injuring  the  riparian  proprietors  by  retard- 
ing the  flow  of  the  water  or  sending  it  down 
In  increased  volumes  to,  his  injury  or  at 
times  when  the  stream  would  not  otherwise 
be  navigable.  And  this  rule  is  not  changed 
by  the  fact  that  a  stream  cannot  be  success- 
fully used  for  logging  purposes  without  such 
artificial  aids  to  navigation  on  the  ground  of 
necessity." 

For  an  exhaustive  review  of  this  and  kin- 
dred questions,  see  note  to  the  foregoing  case 
commencing  at  page  710  of  volume  126,  Am. 
St.  Bep.  It  must  be  borne  in  mind  that  what 
is  here  said  has  no  reference  to  water  rights 
acquired  by  appropriation  or  the  right  to 
flow  water  through  natural  channels  under 
appropriation  of  waters  to  a  beneficial  use. 

It  has  been  repeatedly  held  In  this  state 
that  "navigable  streams  are  public  highways 
over  which  every  citizen  has  a  right  to  carry 
commerce,  whether  it  be  by  boats  or  the 
simple  floating  of  logs,"  and  that  any  stream 
which,  in  its  natural  state,  will  float  logs  or 
any  other  commercial  and  floatable  commod- 
ity, is  for  the  time  and  to  that  extent  a  nav- 
igable stream.  Powell  v.  Springston  Lbr. 
Co.,  12  Idaho,  723,  88  Pac.  97;  Johnson  v. 
Johnson,  14  Idaho,  561,  96  Pac.  499,  24  L.  R. 
A.  (N.  S.)  1240;  Shepherd  v.  Coeur  d'Alene 
Lbr.  Co.,  16  Idaho,  293,  101  Pac.  601;  La 
Veine  v.  Stack-Glbbs  Lbr.  Co.,  17  Idaho,  51, 
104  Pac.  666,  134  Am.  St  Bep.  253.  It  would 
not  be  proper  or  lawful,  however,  for  an  in- 
dividual or  corporation,  whether  acting  un- 
der a  franchise  from  the  state  or  not,  to  so 
Increase  the  flow  of  a  stream  by  splash  dams 
or  otherwise  as  to  overflow,  flood,  and  dam- 
age the  lands  of  a  riparian  proprietor,  nor 
would  it  be  lawful  for  such  person  or  cor- 
poration to,  by  means  of  dams  or  otherwise, 


so  flood  a  stream  and  increase  its  flow  at 
a  season  of  the  year  when  in  its  natural 
state  it  is  not  capable  of  floating  logs  or 
other  articles  of  commerce  as  to  overflow 
the  banks  of  the  stream  or  injure  or  damage 
the  lands  of  another.  See  Kamm  v.  Nor- 
mand,  50  Or.  9,  91  Pac.  448,  11  L.  B.  A.  (N. 
S.)  290, 126  Am.  St  Bep.  698,  and  cases  there 
cited. 

Some  evidence  was  offered  on  behalf  of 
appellant  tending  to  show  that  the  principal 
damage  respondent  suffered  on  account  of 
the  overflow  and  the  deposit  of  logs  and 
d6bris  was  the  result  of  an  unusual  freshet 
in  the  spring  of  1908,  and  that  the  splash 
dams  were  all  open  at  that  time  and  were 
not  used  for  the  collection  of  water  or  flood- 
ing the  stream.  Appellant  therefore  con- 
tends that  the  real  cause  of  whatever  dam- 
age respondent  had  sustained  was  the  forces 
of  nature  and  the  act  of  Ood  for  which  it  is 
not  legally  responsible.  In  support  of  this 
rule  of  law,  appellant  cites  Lamb  v.  Llcey, 
16  Idaho,  664,  102  Pac.  378.  Respondent, 
however,  has  shown  by  his  evidence  that 
while  he  may  have  sustained  damages  on 
account  of  the  freshet  he  also  was  subject 
to  a  continuing  Injury  and  damages  which 
were  the  direct  result  of  the  wrongful  and 
unlawful  acts  of  appellant  Respondent  al- 
so contends  that  the  acts  of  appellant  in 
cutting  away  the  timber  and  shrubbery  along 
the  banks  of  the  stream  and  in  breaking 
down  the  banks  and  In  impairing  his  littoral 
rights  and  building  splash  dams  and  collect- 
ing and  turning  loose  large  volumes  of  water 
augmented  the  damages  that  he  sustained 
from  the  freshet,  and  contends  that  under 
the  rule  announced  in  Axtell  v.  Northern 
Pac.  By.  Co.,  9  Idaho,  392,  74  Pac.  1075, 
"one  who  by  his  wrongful  acts  augments, 
diverts,  or  accelerates  the  forces  of  nature 
In  such  a  manner  as  to  injure  another  is 
liable  in  damages  therefor."  There  was 
abundant  evidence  before  the  Jury  to  justify 
them  in  believing  that  much  of  the  damage 
sustained  by  respondent  was  traceable  di- 
rectly to  the  wrongful  acts  of  appellant 
They  were  also  justified  in  believing  that 
the  damage  caused  by  the  freshet  of  which 
appellant  furnished  evidence  was  greatly 
augmented  and  accelerated  by  reason  of  the 
previous  wrongful  acts  of  appellant.  The 
removal  of  the  timber  and  growth  along  the 
banks  allowed  logs  and  debris  to  float  out 
over  the  meadows  and  bottom  lands  to  a 
greater  extent  than  it  could  before  the  tim- 
ber was  removed. 

But  it  is  contended  that  the  respondent  is 
estopped  from  asserting  this  claim  by  rea- 
son of  his  action  and  conduct  at  the  time 
the  alterations,  changes,  and  improvements 
were  being  made  in  these  streams.  The  acts 
out  of  which  It  is  claimed  an  estoppel  arises 
were  merely  acquiescence  or  inaction  on  the 
part  of  respondent  rather  than  any  affirma- 
tive action  taken  by  him.  It  is  not  contend- 
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ed  that  he  gave  his  consent  in  any  manner, 
and,  on  the  other  hand,  he  admits  on  the 
witness  stand  that  he  did  not  enter  any  pro- 
test or  objections  to  the  changes,  improve- 
ments, and  alterations  that  the  company 
made  in  these  streams.  He  says  that  his 
reason  for  not  doing  so  was  that  they  told 
him  they  had  a  franchise  and  license  from 
the  state,  and  that  he  presumed  that  gave 
them  a  right  to  come  onto  his  premises  and 
do  the  work  they  were  doing,  and  that  he  did 
not  at  the  time  know  any  better. 

A  very  similar  question  was  considered  In 
Monroe  Mill  Co.  v.  Menzel,  85  Wash.  487,  77 
Pac.  818,  70  L.  R.  A.  272, 102  Am.  St  Rep.  903, 
by  the  Supreme  Court  of  Washington,  and 
the  court  said:  "The  mere  fact  that  he  made 
no  objection  to  clearing  the  bed  of  the 
stream  from  obstructions,  or  that  he  may 
even  have  assisted  therein,  does  not  necessa- 
rily establish  that  he  consented  that  the 
floatage  of  the  stream  should  be  conducted 
in  any  other  manner  than  as  provided  by 
the  natural  flow  of  the  water.  The  further 
fact  that  he  may  have  used  the  water,  as  it 
was  sent  down  the  stream  by  the  occasional 
opening  of  the  dam,  during  a  period  of  about 
two  years,  does  not  establish  his  acquies- 
cence in  the  continued  Interruption  of  the 
natural  flow  of  the  water,  and  amounts  to 
no  more  than  a  mere  license  for  a  temporary 
interruption,  revocable  at  will.  Such  facts 
do  not  contain  the  essential  elements  of  es- 
toppel." 

That  case  is  a  much  stronger  case  on  the 
facts  in  favor  of  estoppel  than  this,  and  if, 
under  the  facts  as  stated  in  the  opinion, 
there  was  no  estoppel  In  that  case,  there 
certainly  is  no  element  of  estoppel  In  this 
case.  But,  Independent  of  any  authority  on 
the  question,  it  is  clear  to  us  that  the  mere 
fact  that  respondent  stood  by  and  saw  the 
beds  of  these  streams  deepened  and  widened 
and  cleaned  out  did  not  amount  to  his  giv- 
ing his  consent  that  they  might  impound  the 
water  miles  above  his  place  and  turn  It 
loose  and  drive  down  the  stream  with  great 
rapidity  millions  of  feet  of  lumber  and  flood 
and  overflow  his  lands  and  cover  them  with 
sand,  logs,  and  debris.  He  had  the  right  to 
assume  that  they  would  use  the  stream  In 
a.  lawful  manner,  and  even  though  they  were 
committing  acts  of  trespass  in  entering  upon 
his  land,  disturbing  his  littoral  rights,  and 
cutting  down  timber,  he  still  might  have 
been  willing  to  forego  those  things,  and  yet 
have  reason  to  suppose  that  they  would  not 
commit  the  further  acts  of  which  he  now 
complains  in  this  case.  Eastwood  v.  Stand- 
ard M.  &  M.  Co.,  11  Idaho,  195,  81  Pac.  382. 

Something  like  125  errors  have  been  as- 
signed in  this  case;  but  the  briefs  do  not 
refer  us  to  the  page  or  folio  of  the  record  in 
which  those  exceptions  are  to  be  found,  nor 
are  they  argued  separately  or  specifically  in 


the  briefs.  We  have  discussed  the  leading 
questions  which  have  been  considered  In  the 
briefs.  We  have  found  no  error  that  would 
justify  a  reversal  of  the  judgment  in  this 
case. 

The  judgment  will  be  affirmed,  and  it  is 
so  ordered.  Costs  awarded  in  favor  of  the 
respondent. 


SULLIVAN,  C.  J.,  concurs. 


HAAS  et  aL  v.  TETBRS. 
(Supreme  Court  of  Idaho.   Jan.  13,  1911.) 

(Syllabvt  by  the  Court.) 

1.  Appeal  and  Erbor  (|  538*)— "Judgment 
Roll'  '—Contents. 

Where  an  appeal  is  taken  from  the  judg- 
ment on  the  judgment  roll  alone,  and  where  the 
defendant  has  answered  (subdivision  2,  §  4450, 
Rev.  Codes,  as  amended  by  Sess.  Laws  1909,  p. 
70),  the  judgment  roll  consists  of  the  pleadings, 
a  copy  of  the  verdict  of  the  jury  or  the  findings 
of  the  court  or  referee,  a  copy  of  any  order 
made  on  demurrer  or  relating  to  a  change  of 
parties,  and  a  copy  of  the  judgment.  Bills  of 
exception  are  not  made  a  part  of  the  judgment 
roll. 

[Ed.  Note.— Por  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2402,  2403;  Dec.  Dig.  f 
536.* 

For  other  definitions,  see  Words  and  Phrases, 

4,  p.  3847;  voL  8,  p.  7697.] 

2.  Appeal  and  Error  (|  600*)— Record— Ap- 
peal from  Judgment. 

Under  the  provisions  of  section  4818,  Rev. 
Codes,  on  an  appeal  from  a  final  judgment,  the 
appellant  is  required  to  furnish  the  court  with 
a  copy  of  the  notice  of  appeal,  of  the  judgment 
roll,  and  of  anyi  bill  of  exceptions  or  statement 
in  the  case  upon  which  the  appellant  relies; 
hence  a  bill  of  exceptions  found  In  the  transcript 
is  properly  there  when  appellant  relies  on  it 
upon  his  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2646-2650;  Dec.  Dig.  i 
600.*] 

3.  Review  on  Appeal. 

Held,  that  no  reversible  error  appears  on 
the  face  of  the  transcript 

(Additional  Syllabut  by  Editorial  Staff.) 

4.  Appeal  and  Ebbob  (§  356*)— Review— Suf- 
ficiency of  Evidence. 

Where  an  appeal  from  a  final  judgment  is 
not  taken  within  60  days  after  rendition  thereof, 
the  sufficiency  of  the  evidence  to  sustain  the 
findings  of  the  court  cannot  be  reviewed  under 
the  express  provisions  of  Rev.  Codes,  |  4807, 
subd.  1. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  350.*] 

Appeal  from  District  Court  Canyon  Coun- 
ty; Ed.  L»  Bryan,  Judge. 

Action  by  Sam  Haas  and  others  against  A. 
R.  Teters.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.  Modified  and  remanded, 
with  Instructions. 

See,  also,  17  Idaho,  550,  106  Pac.  305. 

Geo.  W.  Lamson,  for  appellant.  Griffiths 
&  Griffiths  and  J.  A.  Elston,  for  respondents. 
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SULLIVAN,  J.  This  action  was  brought 
upon  five  causes  of  action  for  goods,  wares, 
and  merchandise  sold  and  delivered  in  the 
state  of  Arkansas.  The  allegation  of  the 
complaint  as  to  the  sale  and  delivery  of  the 
goods  and  the  amount  still  due  was  denied 
in  the  answer  upon  Information  and  belief, 
and  the  allegation  that  the  defendant  re- 
moved from  the  state  of  Arkansas  to  the 
state  of  Idaho  on  or  about  the  month  of 
September,  1904,  and  has  resided  in  the  state 
of  Idaho  ever  since,  was  denied  by  appellant, 
and  he  averred  that  he  removed  from  Helena, 
Ark.,  to  the  state  of  Idaho  on  or  about  the 

 day  of  June,  1904,  and  has  since  been 

a  resident  of  the  state  of  Idaho.  Upon  the 
Issues  thus  made,  the  case  was  tried  by  the 
court  without  a  Jury,  and  finding  of  facts 
made  and  judgment  entered  in  favor  of  the 
plaintiff  In  the  sum  of  $2,900.99,  with  inter- 
est and  costs.  The  appeal  is  from  the  judg- 
ment. 

There  are  no  errors  assigned  in  the  brief. 
The  record  shows  that  the  judgment  was 
made  and  entered  on  the  23d  day  of  Novem- 
ber, 1909,  and  the  notice  of  appeal  was  served 
on  the  2l8t  day  of  February,  1910.  It  thus 
appears  that  the  appeal  was  not  taken  with- 
in 60  days  after  the  judgment  was  entered, 
and  the  case  is  for  determination  on  the 
judgment  roll  alone.  The  record  contains  a 
paper  entitled,  ''Defendant's  Statement  and 
Bill  of  Exceptions  on  Appeal."  This  paper 
contains  the  evidence  of  several  witnesses, 
and  embodies  also  the  rulings  of  the  court 
upon  several  questions  raised  during  the  tri- 
al. But  it  is  contended  by  counsel  for  re- 
spondent that  said  paper  is  no  part  of  the 
judgment  roll  on  this  appeal,  and  he  cites 
In  support  of  his  contention  section  4456, 
Rev.  Codes,  as  amended  by  Sess.  Laws  1909, 
p.  78.  Under  subdivision  2  of  said  section, 
before  it  was  amended,  the  Judgment  roll  in 
this  class  of  cases  consisted  of  the  pleadings, 
a  copy  of  the  verdict  of  the  jury,  or  findings 
of  the  court  or  referee,  all  bills  of  exceptions 
taken  and  filed,  and  a  copy  of  any  order 
made  on  demurrer  or  relating  to  a  change  of 
parties,  and  a  copy  of  the  judgment,  etc. 
Under  the  amendment  of  1909,  bills  of  excep- 
tions are  omitted,  and  are  now  no  part  of 
the  judgment  roll  under  that  subdivision. 
Said  section,  as  amended,  contains  three  sub- 
divisions, and,  so  far  as  the  judgment  roll 
is  concerned,  subdivision  2  provides  what 
papers  shall  constitute  It.  Subdivision  2  of 
said  section  is  as  follows:  "Sec.  4456.  Im- 
mediately after  entering  the  judgment,  the 
clerk  must  attach  together  and  file  the  fol- 
lowing papers,  which  constitute  the  judgment 
roll:  *  *  *  (2)  In  all  other  cases,  the 
pleadings,  a  copy  of  the  verdict  of  the  Jury, 
or  findings  of  the  court,  or  referee,  a  copy 
of  any  order  made  on  demurrer,  or  relating 
to  a  change  of  the  parties,  and  a  copy  of  the 
judgment'  If  there  are  two  or  more  defend- 
ants in  the  action,  and  any  one  of  them  has 


allowed  judgment  to  pass  against  him  by 
default,  the  summons,  with  proof  of  Its  serv- 
ice upon  such  defendant,  must  also  be  added 
to  the  other  papers  mentioned  in  this  subdi- 
vision." Under  said  provisions,  said  state- 
ment or  bill  of  exceptions  is  not  made  a  part 
of  the  judgment  roll,  but  that  fact  does  not 
prevent  it  from  becoming  a  part  of  the  tran- 
script on  appeal  from  the  Judgment.  Section 
4818,  Rev.  Codes,  provides  that  on  an  appeal 
from  a  final  judgment  the  appellant  shall 
furnish  the  court  with  a  copy  of  the  notice 
of  appeal,  of  the  judgment  roll,  and  of  any 
bill  of  exceptions  or  statement  in  the  case 
upon  which  the  appellant  relies.  As  the  ap- 
pellant relies  upon  said  bill  of  exceptions,  it 
is  properly  In  the  record. 

It  is  next  contended  that  the  evidence  is 
not  sufficient  to  sustain  the  findings  of  the 
court.  As  this  appeal  was  from  the  judg- 
ment and  was  not  taken  within  sixty  days 
after  the  rendition  of  the  judgment  under 
the  provisions  of  subdivision  1,  §  4807,  Rev. 
Codes,  the  sufficiency  of  the  evidence  to  sus- 
tain the  findings  of  the  court  cannot  be  re- 
viewed on  this  appeal. 

It  appears  in  the  second  cause  of  action  as 
alleged  in  the  complaint  that  Ulman  &  Co. 
had  sold  and  delivered  to  the  defendant 
goods,  wares,  and  merchandise  of  the  value 
of  $949.63,  and  that  the  sum  of  $443.63  bad 
been  paid  thereon,  leaving  a  balance  due  of 
$506  with  interest  The  trial  court  in  pre- 
paring its  findings  of  fact  evidently  over- 
looked the  admitted  credit  of  $443.63,  and 
entered  judgment  for  the  full  amount  of 
$949.63,  with  interest  thereon,  hence  the 
judgment  entered  was  too  large,  and  there 
must  be  deducted  therefrom  said  sum  of 
$443.63,  with  interest  thereon  from  the  date 
it  was  paid,  which  amounts  to  $600.87,  leav- 
ing a  balance  of  $2,315.32. 

The  Judgment  must  therefore  be  modified 
and  the  cause  remanded,  with  instructions 
to  enter  judgment  for  the  sum  of  $2,315.32 
and  costs  of  suit 

We  find  no  reversible  error  In  the  record. 
Costs  of  this  appeal  are  awarded  to  the  ap- 
pellants. 

STEWART,  C.  J.,  concurs. 


DIAMOND  BANK  v.  VAN  METER. 
(Supreme  Court  of  Idaho.    Jan.  24,  1911.) 

(Syllabus  by  the  Court.) 

Corporations  (§  642»)— Foreign  Corpora- 
tions—"Doing  Business"  Within  State 
—What  Constitutes. 

The  prosecution  of  an  action  in  this  state 
for  the  foreclosure  of  a  real  estate  mortgage, 
transferred  and  assigned  to  the  plaintiff  in  an- 
other state  before  maturity,  and  for  which 
plaintiff  comes  into  the  courts  of  the  state  for 
the  sole  and  only  purpose  of  maintaining  said 
action,  does  not  constitute  doing  business  with- 
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In  this  state  within  the  meaning  of  Const,  art 
11,  |  10,  and  section  2792,  Rev.  Codes. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  f  2527;  Dec  Dig.  §  642.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2156-2160 ;  vol  8,  pp.  7040,  7041.] 

Appeal  from  District  Court,  Twin  Falls 
County ;  Edward  A.  Walters,  Judge. 

Action  by  the  Diamond  Bank  against  Lo 
Van  Meter.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Sweeley  ft  Sweeley,  for  appellant  W.  A. 
Babcock  and  Stockslager  &  Bowen,  for  re- 
spondent 

STEWART,  C.  J.  This  Is  an  action  to 
foreclose  a  mortgage  upon  certain  real  estate 
located  In  Twin  Falls  county,  this  state.  The 
case  was  tried  to  the  court,  and  judgment 
rendered  In  favor  of  the  plaintiff,  foreclos- 
ing said  mortgage.  This  appeal  is  from  the 
judgment 

The  only  question  presented  on  this  appeal 
is  the  demurrer  to  the  complaint  The  com- 
plaint contains  the  following  allegations: 
"The  Diamond  Bank  is,  and  was  at  all  times 
herein  mentioned,  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Missouri  and  engaged  in  a 
general  banking  business  in  said  state  of 
Missouri  and  not  elsewhere,  with  Its  prin- 
cipal place  of  business  at  the  town  of  Dia- 
mond in  said  state;  that  all  the  transaction 
and  business  hereinafter  set  forth  were  had 
and  done  in  salQ  place  of  business,  to  wit 
at  the  town  of  Diamond  in  the  state  of  Mis- 
souri ;  that  the  said  plaintiff  is  not  now,  nor 
has  it  heretofore  been,  nor  has  It  any  pur- 
pose or  intention  of,  engaging  In  or  doing  its 
corporate  business  in  the  state  of  Idaho,  but 
is  in  said  state  for  the  sole  and  only  purpose 
of  bringing  and  maintaining  this  action." 
To  this  complaint  the  appellant  demurs  upon 
the  ground,  first  that  the  plaintiff  has  no 
legal  capacity  to  sne  or  to  bring  or  maintain 
an  action,  for  the  reason  that  it  appears 
from  said  complaint  that  the  plaintiff  is  a 
foreign  corporation,  and  it  does  not  appear 
that  it  has  complied  with  the  laws  of  the 
state  of  Idaho  relating  to  foreign  corpora- 
tions entitling  it  to  do  business  in  the  state 
of  Idaho  or  to  bring  or  defend  actions. 

In  support  of  the  demurrer  it  is  the  con- 
tention of  the  appellant  that  the  allegations 
of  the  complaint  show  that  the  respondent 
a  foreign  corporation,  has  failed  to  comply 
with  the  provisions  of  section  10,  art  11,  of 
the  Constitution  of  this  state,  and  section 
2792  of  the  Revised  Codes.  It  is  alleged  in 
the  complaint  that  the  plaintiff  is  a  foreign 
corporation  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  Mis- 
souri, and  engaged  In  the  banking  business  in 
said  state  and  not  elsewhere;  that  its  prin- 
cipal place  of  business  is  at  the  town  of 
Diamond  In  said  state;  that  all  the  transac- 


tion and  business  alleged  In  the  complaint 
to  wit,  the  purchasing  and  assignment  of  the 
note  and  mortgage  sought  to  be  foreclosed, 
was  transacted  at  the  town  of  Diamond  in 
the  state  of  Missouri ;  that  the  plaintiff  has 
not  been  engaged  in  any  business  in  the  state 
of  Idaho,  and  has  no  intention  of  so  engaging 
or  doing  business,  but  comes  Into  the  state 
for  the  sole  and  only  purpose  of  maintaining 
this  action.  These  allegations  of  the  com- 
plaint clearly  do  not  bring  the  plaintiff  with- 
in the  provisions  of  either  section  10,  art  11, 
of  the  Constitution,  or  section  2792  of  the 
Revised  Codes.  A  foreign  corporation  bring- 
ing a  suit  upon  a  debt  acquired  by  such  cor- 
poration In  a  foreign  state,  and  which  has 
been  and  is  In  no  way  engaged  in  any  busi- 
ness in  the  state,  and  which  seeks  only  to  en- 
force the  right  of  action  acquired  by  it  In  a 
foreign  state,  Is  not  "doing  business"  within 
the  meaning  of  either  the  Constitution  or  the 
statute.  Foore  v.  Simon  Piano  Co.,  108  Pac. 
1038;  Bonham  Nat  Bank  v.  Grimes  Pass 
Placer  Mining  Co.,  Ill  Pac  1078. 

Judgment  Is  affirmed.  Costs  awarded  to 
the  respondent 

AILSHIE  and  SULLIVAN,  JJ.,  concur. 


WHITEWAY  v.  STATEl 
(Supreme  Court  of  Idaho.   Feb.  13,  1911.) 

(Syllabus  by  the  Reporter.) 

1.  hlghwats  (§  113*)  —  constbuction  of 
Roads— Specifications— Conclusiveness. 

Where  it  is  apparent  from  the  specifica- 
tions of  a  contract  for  the  construction  of  a 
road  that  the  roadbed  was  intended  to  be  a 
certain  number  of  feet  in  width,  but  the  con- 
tract is  silent  as  to  the  amount  of  excavation 
accessary  to  be  made  or  the  amount  of  yardage 
that  would  have  to  be  moved  in  order  to  com- 
ply with  the  terms  of  the  contract  with  ref- 
erence to  the  width  of  the  road,  the  specifica- 
tions must  control,  and  should  be  construed 
with  reference  to  the  width  of  road  required, 
and  not  the  amount  of  yardage  moved  in  order 
to  .  meet  such  requirement 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  |  113.*] 

2.  Highwats  (|  113*)  —  Construction  or 
Roads— Compensation  fob  Extra  Work. 

In  an  action  to  recover  compensation  for 
extra  work  alleged  to  have  been  performed  up- 
on a  road  contract  which  does  not  specify 
yardage  of  material  moved  as  a  basis  of  com- 
pensation, and  where  the  evidence  shows  that 
neither  party  in  making  the  contract  considered 
yardage  as  the  basis  of  compensation,  the  plain- 
tiff cannot  be  heard  to  complain  if  in  the  build- 
ing of  the  road  the  contractors  moved  a  greater 
yardage  than  may  have  been  indicated  upon  the 
stakes  set  to  mark  out  the  line  of  the  road. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  §  113.*]  ' 

8.  Highways  (f  118*)  •—  Construction  or 
Roads— Right  to  Compensation  fob  Ex- 
tra Wohk. 

In  a  contract  for  the  construction  of  a 
road  upon  a  mileage  basis,  where  at  the  request 
of  the  contractors  a  change  is  made  in  the 
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course  of  the  road  subsequent  to  entering  into 
the  contract,  which  change  results  in  the  ex- 
penditure of  a  larger  sum  of  money  than  that 
originally  estimated  by  the  contractors,  plain- 
tiff  is  estopped  from  claiming  payment  for  ex- 
tra work  performed  by  reason  of  such  change. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  |  113.*] 

4.  Highways  (I  95*)— State  Wagon  Road 
Commission— Authobitt. 

A  state  wagon  road  commission  is  author- 
ized to  act  only  as  a  commission  or  through  its 
authorised  agent,  and  the  unauthorised  action 
of  any  individual  member  does  not  bind  the 
state. 

[Ed.  Note.— For  other  cases,  sec  Highways, 
Dec  Dig.  |  96.*] 

Original  proceeding  by  A.  S.  Whlteway 
against  the  State  for  a  recommendatory  judg- 
ment Dismissed. 

K.  L  Perky  and  D.  E.  Brlnck,  for  plaintiff. 
D.  C.  McDougall,  Atty.  Gen.,  and  J.  H.  Peter- 
son, A  est  Atty.  Gen.,  for  the  State. 

BUDGE,  District  Judge.  This  is  an  orig- 
inal action  brought  by  the  plaintiff,  A.  S. 
Whlteway,  against  the  defendant,  the  state 
of  Idaho,  for  the  purpose  of  procuring  a  rec- 
ommendatory judgment  in  favor  of  the  plain- 
tiff for  report  to  the  Legislature  of  the  state 
of  Idaho,  as  provided  in  section  10  of  arti- 
cle 5  of  the  Constitution. 

Section  10  of  article  5  of  the  Constitution 
provides:  "The  Supreme  Court  shall  have 
original  jurisdiction  to  hear  claims  against 
the  state,  but  Its  decisions  shall  be  merely 
recommendatory;  no  process  in  the  nature 
of  execution  shall  issue  thereon.  They  shall 
be  reported  to  the  next  session  of  the  Legis- 
lature for  Its  action." 

The  Legislature  of  this  state,  by  an  act  ap- 
proved March  8,  1905  (Sees.  Laws  1905,  p. 
206),  entitled  "An  act  to  provide  for  the  con- 
struction of  a  system  of  wagon  roads  and 
trails  in  the  intermountaln  region  of  Idaho ; 
creating  The  Idaho  Intermountaln  Wagon 
Road  Commission,'  providing  for  its  appoint- 
ment, prescribing  its  duties,  and  fixing  its 
compensation;  providing  for  the  Issue  and 
sale  of  state  bonds  for  defraying  the  costs  of 
said  system  of  roads  and  trails,  and  author- 
izing the  levy  of  a  tax  to  pay  the  principal 
and  interest  of  said  bonds" — established  a 
commission  known  as  the  "Idaho  Intermoun- 
taln Wagon  Road  Commission."  The  plain- 
tiff, A.  S.  Whlteway,  and  one  W.  A  Hicks, 
a  copartnership  doing  a  general  construction 
business  under  the  firm  name  of  Whlteway 
St  Hicks  (which  said  copartnership  was  sub- 
sequently dissolved,  the  said  A  S.  Whlteway 
succeeding  to  all  of  the  property,  credits, 
accounts,  rights,  and  liabilities  of  the  said 
firm,  and  particularly  to  all  of  the  rights 
and  liabilities  arising  out  of  the  contract 
and  transaction  hereinafter  mentioned),  on 
or  about  the  29th  day  of  June,  1905,.  entered 
Into  a  contract  with  the  said  commission 
for  the  construction  of  what  is  known  as  the 


Warren  Wagon  Road,  and  this  action  is 
brought  by  the  plaintiff,  A.  S.  Whlteway,  as 
the  successor  of  said  copartnership.  Notice 
was  duly  published,  asking  for  sea.ed  bids  for 
the  construction  of  said  road,  and  on  the 
27th  day  of  June,  1905,  the  plaintiff  submit- 
ted a  bid  in  writing  to  the  chairman  of  said 
commission,  in  words  and  figures  as  follows, 
to  wit:  "We  will  complete  the  Warren  and 
Big  Creek  Wagon  Road,  in  accordance  with 
the  plans  and  specifications,  for  the  sum  of 
SO60  per  mile." 

The  plans  and  specifications  referred  to  in 
the  bid  of  the  contractors  were  duly  signed 
by  the  president  and  secretary  of  said  com- 
mission and.  said  contractors  on  the  29th  of 
June,  1905..  The  contract  entered  into  be- 
tween the  said  commission  and  said  contrac- 
tors described  the  wagon  road  to  be  construct- 
ed as  being  "A  wagon  road  beginning  at  the 
Mayflower  quartz  mill,  about  two  miles  east 
of  Warren,  and  extending  across  the  South 
Fork  of  the  Salmon  river  and  Elk  creek  sum- 
mit, to  the  lower  Werdenhoff  cabin  on  Smith 
creek,  a  distance  of  about  thirty-two  miles." 
The  contract  provided  for  the  payment  by 
the  defendant  to  the  contractors  of  the  sum 
of  $25,000  for  the  construction  of  the  said 
wagon  road  (together  with  a  bridge  which 
Is  not  in  controversy  in  this  action)  accord- 
ing to  the  plans  and  specifications  that  were 
then  on  file  in  the  office  of  the  said  com- 
mission and  also  on  file  at  the  office  of  the 
engineer  who  was  to  take  charge  of  said 
work,  Charles  W.  Luck  of  Weiser,  Idaho. 
The  said  plans  and  specifications,  after  stat- 
ing the  amount  that  was  to  be  paid,  and  the 
manner  in  which  the  said  payments  were  to 
be  made,  together  with  the  dates  of  the  pay- 
ments, and  the  amount  to  be  retained,  after 
the  work  was  fully  completed,  until  the  com- 
mission was  fully  satisfied  that  all  debts, 
liens,  or  rights  of  action  growing  out  of  the 
construction  of  said  road  had  been  fully  set- 
tled, provided,  further,  that  the  contractors 
were  to  construct  the  aforesaid  wagon  road 
in  a  thorough  and  workmanlike  manner,  fur- 
nish all  necessary  labor  and  material  for 
the  completion  of  said  road,  supply  such 
tools  and  appliances  as  were  necessary  for 
the  proper  performance  of  the  work  incident 
to  the  construction  of  said  road,  the  work  to 
begin  within  a  specified  time  and  to  be  com- 
pleted within  the  time  specified  in  the  con- 
tract, which  time  was  later  extended,  by 
agreement  of  the  commission  and  the  con- 
tractors, but  by  reason  of  which  extension 
the  merits  of  this  case  are  in  no  wise  affect- 
ed. The  contract  provided  that  the  contrac- 
tors were  to  do  the  work  and  supply  the  ma- 
terial according  to  the  plans  and  specifica- 
tions on  file  in  the  office  of  Charles  W.  Luck, 
the  engineer  in  charge  of  said  work,  and  in. 
all  respects  according  to  his  directions. 
There  are  other  provisions  In  the  contract, 
which  provide  for  the  payment  of  material' 
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and  labor  and  for  the  protection  of  the  state 
against  liens,  and  for  the  acceptance,  as 
final,  of  the  decision  of  the  engineer  In  charge 
touching  any  point  of  the  plans  and  speci- 
fications not  otherwise  made  clear. 

The  specifications  attached  to  and  made  a 
part  of  the  contract  for  the  construction  of 
the  wagon  road  4n  question  provided:  First, 
"that  the  road  should  be  graded  and  con- 
structed as  located  on  the  ground,  or  here- 
after to  be  located  by  the  engineer";  and, 
second,  "that  the  roadbed  should  be  at  least 
six  feet  wide  on  solid  ground  The  excavat- 
ed material  Is  to  be  so  placed  as  to  Increase 
the  width  of  the  finished  roadbed  to  eight 
feet.  Wherever  the  natural  slope  Is  so 
steep  that  the  excavated  material  will  not 
remain  In  place  and  Increase  the  width  to 
eight  feet,  the  cut  Is  to  be  made  enough 
wider  to  make  the  full  width  of  eight  feet 
On  curves  of  a  radius  of  75  to  100  feet  the 
solid  bed  shall  be  at  least  8  feet  and  the 
finished  roadbed  at  least  10  feet  wide.  On 
curves  of  less  than  75  feet  radius,  the  solid 
bed  shall  be  at  least  10  feet,  and  the  finished 
roadbed  at  least  12  feet  wide.  In  all  places 
the  road  shall  be  wide  enough  to  carry  with 
safety  a  six-horse  team  and  trail  wagon. 
On  cross-sections,  the  road  shall  be  horizon- 
tal." The  contract  provided  that  numerous 
other  things  should  be  done,  such  as  build- 
ing culverts  and  corduroying  places  that 
were  miry  and  boggy  and  providing  for  suit- 
able drainage,  removing  of  stumps  and  rocks 
from  the  roadbed,  and  the  building  of  turn- 
outs certain  distances  apart 

The  plaintiff  alleges  that  In  the  construc- 
tion of  said  road  the  contractors  performed 
extra  labor  In  the  removing  of  6,725.4  cubic 
yards  of  earth  and  rock  over  and  above 
that  Indicated  by  the  engineer's  stakes,  In 
excess  of  his  estimate  upon  which  he  based 
his  bid  for  the  construction  of  said  wagon 
road,  and  entered  into  the  contract  for  the 
construction  of  the  same  at  the  price  stated 
In  his  bid ;  and  he  alleges  that  by  reason  of 
the  additional  excavations  of  earth  and  rock 
he  is  entitled  to  a  judgment  In  the  sum  of 
$7,387.75.  The  plaintiff  alleges  in  his  com- 
plaint, among  other  things,  that  certain  en- 
gineer's stakes  along  the  route  of  said  road, 
placed  there  on  behalf  of  the  said  commis- 
sion, ipdicated  the  cuts  and  fills  that  were 
necessary  to  be  made  In  order  to  comply  with 
the  contract  heretofore  referred  to,  and  that 
said  grade  stakes  were  set  by  or  under  the 
direction  of  the  said  commission  prior  to  the 
filing  of  the  bid  of  the  plaintiff,  and  prior 
to  the  execution  of  the  contract  heretofore 
referred  to;  but  that  in  the  prosecution  of 
said  work  it  required,  as  above  stated,  the 
removal  of  additional  rock  and  earth  in  ex- 
cess of  that  indicated  by  the  grade  stakes, 
In  order  to  complete  the  road  according  to 
the  plans  and  specifications,  and  that  he 
was  misled  in  his  estimate  by  reason  of  the 
existence  of  the  engineer's  stakes,  to  his 


damage  In  the  amount  prayed  for  in  his  com- 
plaint 

The  plaintiff  further  alleges  In  his  com- 
plaint that  when  the  road  in  question  had 
been  partly  constructed,  the  commission  in 
charge  of  the  work  refused  to  accept  the 
same,  and  required  the  contractors  to  make 
the  additional  excavations,  which  were  in  ad- 
dition to  that  indicated  by  the  grade  stakes, 
and  to  make  other  additional  excavations  at 
other  places  along  the  road,  to  place  the  bed 
of  the  road  at  all  points  on  solid  ground;  and 
he  alleges  that  the  contractors  were  Instruct- 
ed by  the  engineer  in  charge,  and  by  mem- 
bers of  the  commission,  to  perform  extra 
work  along  said  road,  in  addition  to  that  in- 
dicated by  the  stakes  or  provided  for  in  the 
contract,  and  that  the  said  members  of  the 
commission  agreed  to  pay  him  a  reasonable 
sum  for  extra  excavations  so  done  by  him 
and  deemed  by  them  necessary  in  order  to 
make  the  road  in  all  respects  suitable  for 
public  travel.  The  plaintiff  alleges  the  pres- 
entation of  his  claim  for  the  extra  work  done 
and  for  the  value  of  the  same,  and  its  dis- 
allowance by  the  commission;  and  also  al- 
leges the  filing  of  his  claim  with  the  State 
Auditor,  for  presentation  to  the  State  Board 
of  Examiners,  and  its  disallowance  by  that 
board. 

The  state,  in  answer  to  the  allegations  of 
the  plaintiff's  complaint  admits  the  contract 
as  entered  Into,  and  that  the  plans  and  spec- 
ifications were  a  part  of  said  contract;  ad- 
mits that  the  plaintiff  entered  upon  the  per- 
formance of  the  work,  and  the  completion  of 
the  work  and  acceptance  of  the  road.  The 
state  admits  that  the  contract  and  specifica- 
tions provided  that  the  said  road  should  be 
graded  and  constructed  "as  located  on  the 
ground,  or  hereafter  to  be  located  by  the 
engineer,"  but  denies  that  pursuant  to  said 
or  any  .specifications  the  engineer  in  charge 
of  said  work  on  behalf  of  the  commission  or 
its  authorized  agent  caused  to  be  set  grade 
stakes  marking  the  depth  of  the  excavations 
necessary  to  be  made  at  the  various  places 
along  the  proposed  road;  denies  that  the 
grade  stakes  were  set  prior  to  the  bid  made 
by  the  contractors  for  the  work,  or  prior  to 
the  execution  of  the  contract;  denies  that 
the  bid  made  by  the  contractors  was  based 
on  the  line  of  road  or  the  amount  of  excava- 
tion Indicated  by  the  said  or  any  grade 
stakes;  denies  that  the  engineer  In  charge 
for  the  Idaho  Intermountain  Wagon  Road 
Commission,  or  any  authorized  agent  of  said 
commission,  or  the  commission  itself,  refused 
to  accept  the  road  so  constructed,  as  alleged 
by  the  plaintiff,  or  required  the  contractors 
to  make  further  excavations  in  addition  to 
that  indicated  by  the  grade  stakes,  or  to 
make  such  or  any  additional  excavations  at 
other  places  along  the  road,  or  to  place  the 
roadbed  at  all  points  on  solid  ground;  de- 
nies that  the  contractors  were  instructed  or 
directed  by  the  engineer  in  charge,  or  by 
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said  commission,  or  by  any  authorized  agent 
of  said  commission,  to  excavate  at  all  places 
or  at  any  place  to  such  a  depth  that  It  would 
be  necessary  to  construct  fills  at  low  places, 
as  alleged  by  plaintiff,  or  at  any  points  along 
the  proposed  road ;  denies  that  In  considera- 
tion of  the  contractors'  doing  such  extra 
work,  or  any  extra  work,  two  or  any  number 
of  the  members  of  said  commission,  or  its  au- 
thorized agent,  agreed  that  the  contractors 
should  be  paid  a  reasonable  or  any  sum  for 
the  extra  excavation  so  done  by  them;  de- 
nies that  the  contractors  made  any  addition- 
al excavation  of  rock  and  earth ;  and  denies 
that  the  said  extra  wprk  was  executed  or 
done  by  the  contractors,  or  any  one  in  their 
behalf,  or  that  It  was  worth  the  amount  al- 
leged by  the  plaintiff,  or  any  amount  what- 
ever. The  defendant  also  denies  that  the 
plaintiff,  on  or  about  the  1st  day  of  January, 
1007,  as  alleged  in  plaintiff's  complaint,  pre- 
sented his  claim  for  the  value  of  said  or  any 
extra  work  to  the  said  commission,  or  that 
the  same  was  disallowed  by  the  commission; 
and  the  defendant  denies  that  said  claim 
was  presented  to  the  State  Board  of  Exam- 
iners for  allowance  on  the  date  alleged  in 
plaintiffs  complaint,  or  at  all,  or  that  the 
same  was  disallowed  by  the  said  State  Board 
of  Examiners. 

It  appears  from  the  testimony  in  this  case 
that  the  stakes  testified  to  by  the  witnesses 
were  placed  along  the  road  in  question  by 
Mr.  Luck  while  In  the  employ  of  several 
mining  companies,  in  the  spring  of  1904,  and 
prior  to  the  filing  'of  the  bid  by  the  contrac- 
tors, or  the  letting  of  the  contract  by  said 
commission  to  the  contractors,  and  that  they 
were  there  at  the  time  the  contract  in  ques- 
tion was  entered  into,  but  that  they  were  not 
placed  there  at  the  instance  of  the  commis- 
sion, and  it  appears  that  the  existence  of  the 
stakes  in  question  was  not  known  to  the 
commission  at  the  time  the  contract  was  en- 
tered into. 

The  bid  of  the  contractors  in  no  way  re- 
fers to  the  question  of  yardage,  and  its  fair 
interpretation  Indicates  that  the  bidder  in- 
tended to  construct  the  road  in  question  at 
so  much  per  mile,  according  to  the  plans  and 
specifications,  and  not  at  so  much  per  yard. 
From  the  plans  and  specifications  it  is  clear- 
ly evident  that  the  bid  was  offered  and  ac- 
cepted upon  a  mileage  basis.  There  is  noth- 
ing in  the  bid  or  specifications  that  would 
indicate  that  the  contract  was  to  be  based 
upon  a  yardage  basis,  and  from  the  contract 
it  appears  that  the  reference  therein  made 
"that  the  road  is  to  be  graded  and  construct- 
ed as  located  on  the  ground,  or  hereafter  to 
be  located  by  the  engineer,"  clearly  indi- 
cates that  the  stakes  were  intended  only  to 
indicate  the  line  or  course  of  the  road  to  be 
constructed,  and  had  no  reference  to  the 
yardage  to  be  moved.  The  latter  clause,  "or 
hereafter  to  be  located  by  the  engineer," 
could  convey  no  other  meaning  than  that  any 
portion  of  the  line  or  course  of  the  road  not 


indicated  by  the  stakes  ahpAld  be;  fcibB9(/ueot- 
ly  located  by  the  eng'tueer  ia-ehargeC  '  Sub- 
division 2  of  the  contract  in  question  specif- 
ically states  that  the  roadbed  is  to  be  at  least 
six  feet  wide,  on  solid  ground,  and  that  the 
excavated  material  Is  to  be  so  placed  as  to 
increase  the  width  of  the  finished  roadbed  to 
eight  feet.  There  is  no  provision  in  the  con- 
tract that  the  earth  to  be  moved  should  be 
computed  upon  a  yardage  basis,  or  that  the 
contractors  should  be  paid  upon  a  yardage 
basis;  but,  on  the  contrary,  it  is  provided 
that  they  should  build  the  road  on  solid 
ground  the  width  fixed  In  the  contract,  name- 
ly, six  feet,  and,  by  reason  of  the  removal  of 
the  earth  in  the  building  of  the  road  for  the 
required  six  feet,  that  the  roadbed  as  finish- 
ed should  be  eight  feet  It  is  further  pro- 
vided in  the  contract  that  the  road  on  certain 
curves  should  be  ten  feet,  and  on  others  that 
it  should  be  a  finished  roadbed  of  at  least 
twelve  feet  in  width. 

Where  it  is  apparent  from  the  specifica- 
tions that  the  roadbed  should  be  a  certain 
number  of  feet  in  width,  and  the  contract 
is  silent  as  to  the  amohnt  of  excavation  nec- 
essary to  be  made,  or  the  amount  of  yardage 
that  would  necessarily  be  moved  in  order  to 
comply  with  the  term  of  the  contract  with 
reference  to  the  width  of  the  road,  we  are 
of  the  opinion  that  the  specifications  should 
control,  and  should  be  construed  with  ref- 
erence to  the  width  of  road  required,  and  not 
the  amount  of  yardage  that  would  be  neces- 
sary to  be  moved. 

It  appears  from  the  testimony  in  this  case 
that  when  the  contractors  filed  their  bid, 
and  prior  thereto,  the  specifications  were 
fully  and  carefully  explained  to  their  repre-' 
sentatlve  by  the  engineer  in  charge  of  the 
work:  that  he  was  informed  of  the  exist- 
ence of  the  stakes,  and  the  purposes  for 
which  they  were  placed  upon  the  route,  and 
at  whose  instance,  and  the  provisions  in  the 
contract  heretofore .  referred  to  were  fully 
and  carefully  elucidated  to  and  understood 
by  him;  and  that  nothing  was  said  by  the 
representative  of  the  contractors  with  ref- 
erence to  the  subject  of  yardage.  We  are  of 
the  opinion  that  where  this  is  established  by 
the  evidence,  and  where  this  knowledge  is 
brought  home  to  the  contractors,  the  plaintiff 
cannot  be  heard  to  complain  if  in  the  build- 
ing of  the  road  in  question  the  contractors 
moved  a  greater  yardage  than  may  have  been 
indicated  upon  the  stakes. 

The  testimony  in  this  case  offered  on  be- 
half of  the  plaintiff  fails  to  establish  the 
amount  of  extra  work  done  by  the  contrac- 
tors, If  any,  or  the  yardage  moved  in  excess 
of  the  amount  indicated  upon  the  stakes  even 
if  the  figures  on  the  stakes  indicated  the 
yardage  to  be  moved.  The  method  of  meas- 
urement adopted  by  the  plaintiff's  witnesses 
was  such  that  the  yardage  could  not  be  even 
approximately  ascertained.  Even  if  the  con- 
tention of  the  plaintiff  could  be  maintained, 
the  amount  that  the  state  would  be  indebted 
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•  to^lmjuponfryard^ge^  basis  could  not  be  as- 
"certatoefl-froiQ  thV  measurements  testified  to 
by  the  witnesses  for  the  plaintiff. 

It  appears  from  the  evidence  that  there  was 
a  change  made  in  the  course  of  the  road,  sub- 
sequent to  the  making  of  the  contract,  but 
that  such  change  was  made  at  the  request  of 
the  contractors,  and  we  are  of  the  opinion 
that,  where  a  change  is  made  under  such  cir- 
cumstances, even  though  it  may  involve  a 
larger  expenditure  of  money  than  that  orig- 
inally estimated  by  the  contractors,  the 
plaintiff  would  be  estopped  from  claiming 
payment  for  extra  work  performed  by  rea- 
son of  such  change,  unless  it  was  specifically 
provided  In  a  subsequent  contract  that  the 
contractors  should  be  compensated  therefor, 
and  that  is  especially  true  where  the  con- 
tract Is  for  so  much  per  mile  and  not  for  so 
much  per  yard.  The  contract  expressly  pro- 
vides that  the  contractors  are  to  be  paid  up- 
on a  mileage  basis. 

The  testimony  establishes  the  fact  that 
the  commission,  as  such,  neither  acted  nor 
refused  to  act  upon  the  claim  filed  by  the 
plaintiff  for  the  alleged  extra  work.  The  ac- 
tion of  any  individual  member  of  the  com- 
mission would  not  bind  the  state.  The  com- 
mission would  be  authorized  to  act  only  as 
a  commission,  or  through  its  authorized 
agent. 

The  judgment  of  the  court  is  that  the 
plaintiff  cannot  recover  and  is  therefore  not 
entitled  to  a  recommendatory  judgment,  and 
that  his  cause  of  action  should  be  and  the 
same  hereby  is  dismissed ;  costs  to  be  taxed 
In  favor  of  the  state. 

STEWART,  C.  J.,  and  AILSHIE,  J.,  con- 
cur. 


McGOWAN  et  al.  v.  ELDER. 
(Supreme  Court  of  Idaho.   Dec.  31,  1910.) 

(Byllabut  by  the  Court.) 

1.  Taxation  (8  734*)— Tax  Sales— Cebtifi- 
oatb  of  Sale—  Validity. 

Rev.  Codes,  I  1759,  which  provides,  among 
other  things,  "after  receiving  the  amount  of 
taxes  and  costs,  the  collector  must  make  out  in 
duplicate  a  certificate  dated  on  the  date  of 
sale,"  is  directory,  and  is  substantially  com- 
plied with,  and  the  tax  sale  certificate  when 
dated  on  the  day  subsequent  to  the  day  of  sale 
is  not  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  1470-1473 ;  Dec  Dig.  |  734.*] 

2.  Taxation  (f  734*)— Tax  Sales— Cebtifi- 
oate  or  Sale— Validity. 

Where  it  appears  that  real  property,  offer- 
ed at  a  tax  sale,  has  been  legally  assessed,  and 
the  sale  legally  made,  and  the  purchaser  is  en* 
titled  to  a  tax  sale  certificate,  the  fact  that  the 
auditor  in  Issuing  such  tax  certificate  dates  the 
same  subsequent  to  the  date  of  the  tax  sale 
does  not  render  such  tax  certificate  void,  as  a 
substantial  compliance  with  the  statute  is  suffi- 
cient 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  88  1470-1473;  Dec.  Dig.  5  734.*] 


8.  Taxation  (f  762*)—  Sale  fob  Taxes— Suf- 
ficiency of  Tax  Deed. 

Where  a  tax  sale  certificate,  among  other 
things,  recites,  "and  that  unless  redeemed  with- 
in three  years  from  the  date  of  sale,  the  pur- 
chaser will  be  entitled  to  a  deed,"  and  the  deed 
thereafter  issued,  among  other  things,  recites, 
"And  whereas  no  person  has  redeemed  the  prop- 
erty so  sold  during  the  time  allowed  by  law  for 
its  redemption,  and  it  appearing  that  O.  G. 
Pickett  was  on  the  10th  day  of  July,  1907,  en- 
titled to  a  deed  for  the  premises  so  sold  as 
above  set  forth,"  the  language  thus  used  in  the 
deed  is  a  substantial  compliance  with  the  lan- 
guage used  in  the  certificate,  and  sufficiently 
states  that  the  property  has  not  been  redeemed, 
and  that  the  holder  of  the  certificate  of  sale 
is  entitled  to  a  deed  therefor. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1514-1516:  Dec.  Dig.  f  762.*] 

4.  Taxation  (8  734*)— Sale  fob  Taxes— Tax 

Deed— Validity. 

The  fact  that  the  county  auditor  in  issu- 
ing a  tax  deed  recites  the  amount  for  which 
the  property  was  sold,  and  adds  to  such  amount 
$1  for  auditor's  and  collector's  fees,  in  a  case 
where  the  property  is  sold  to  the  county,  does 
not  render  the  tax  deed  thus  issued  void,  not- 
withstanding the  fact  that  the  auditor  is  not 
authorized  to  make  the  charge  of  $1  for  fees 
where  the  sale  is  made  to  the  county. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  1470-1473;  Dec.  Dig.  §  734.*] 

•Tax 


5.  Taxation  (§  734*)— Sale  fob  Taj 
Deed— Validity. 

Where  property  is  the  subject  of  taxation, 
and  the  assessment  has  been  legally  made,  and 
there  is  a  default  in  the  payment  of  such  taxes, 
and  the  property  is  sold  at  tax  sale  in  accord- 
ance with  the  provisions  of  the  statute,  such 
property  cannot  thereafter  escape  taxation 
through  some  failure  of  the  officer  to  perform 
his  duty,  unless  it  has  actually  misled  the  par- 
ty to  his  injury. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  1470-1473;  Dec  Dig.  |  734.*] 

6.  Taxation  (1761*)— Sale  fob  Taxes— Suf- 
ficiency of  Tax  Deed. 

A  tax  deed,  wh^ch  recites  that  "*t  said 
auction,  there  being  no  bidder,  Latah  county, 
state  of  Idaho,  by  virtue  of  law,  became  the 
purchaser  of  said  land,  or  lot,  for  the  taxes, 
costs  and  charges  due  thereon,  which  taxes, 
costs  and  charges  amounting  to  $11.33,"  states 
substantially  the  same  thing  as  is  stated  in  the 
certificate  of  tax  sale,  wherein  it  is  recited, 
"The  property  was  struck  off  to  the  said  Latah 
county,  who  paid  the  full  amount  of  said  taxes, 
penalties,  costs  and  charges";  and  such  deed 
is  not  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  IS  1510-1513;  Dec.  Dig.  §  761.*] 

7.  Taxation  (8  761*)— Sale  fob  Taxes— Tax 
Deed— Validity. 

Where  a  certificate  of  tax  sale  contains 
the  assignment  thereof  in  the  following  lan- 
guage: r'Sold  to  G.  6.  Pickett  this  1st  day  of 
February.  1907.  Axel  P.  Ramsted,  Auditor,  by 
G.  F.  Walker,  Deputy"— and  the  deed  there- 
after issued  recites,  "And  whereas  the  said  Latah 
county,  state  of  Idaho,  under  and  by  virtue  of 
the  laws  of  the  state  of  Idaho,  has  sold  its  cer- 
tificate of  sale  No.  487,  and  all  its  rights  there- 
under, unto  the  said  party  of  the  second  part 
as  appears  from  said  certificate  of  sale  and  as- 
signment thereof  now  on  file  in  the  tax  col- 
lector's office  in  said  county,"  such  recital  in 
the  deed  in  substance  contains  the  same  mat- 
ter as  is  covered  by  the  indorsement  and  clear- 
ly shows  the  assignment  by  the  county,  and  to 
whom,  and  such  deed  is  not  void  because  it 


•For  other  caaei  see  tame  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 


Digitized  by 


Google 


Idaho) 


McGOWAN 


v.  ELDER 


103 


does  not  contain  an  exact  copy  of  the  Indorse- 
ment of  the  assignment  noon -the  certificate. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  If  1510-1513;  Dec.  Dig.  f  76L*] 

a  Taxation  (|  761*)— Sau  fob  Taxis— Va- 
lidity of  Tax  Deed. 

Where  it  is  admitted  or  proven  that  prop- 
erty is  subject  to  taxation,  and  correctly  and 
legally  assessed,  and  that  such  assessment  is 
not  paid,  and  that  the  property  was  sold  for 
such  delinquent  taxes  in  accordance  with  law, 
and  the  owner  neglects  to  pay  subsequent  as- 
sessments made  against  said  property  prior  to 
the  expiration  of  the  statute  limit  to  the  period 
of  redemption,  and  a  tax  deed  is  thereafter  is- 
sued to  the  purchaser,  or  assignee  of  the  pur- 
chaser, such  deed  will  not  be  set  aside  on  the 
ground  that  the  officer  issuing  the  same  did  not 
strictly  follow  the  language  of  die  statute  in 
reciting  in  such  deed  the  literal  language  used 
in  the  tax  sale  certificate,  as  a  substantial  com- 
pliance with  the  statute  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  if  1510-1513;  Dec.  Dig.  f  761.*] 

Appeal  from  District  Court,  Latah  County ; 
Edgar  C.  Steele,  Judge. 

Action  by  S.  R.  H.  McGowan  and  another 
against  D.  8.  Elder.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Affirmed. 

Morgan  ft  Morgan,  for  appellant  O.  G. 
Pickett,  for  respondents. 

STEWABT,  J.  This  is  an  action  to  quiet 
title  to  a  certain  tract  of  land  situated  in 
Latah  county,  this  state.  The  plaintiffs,  re- 
spondents here,  base  their  title  on  a  tax  sale 
and  tax  deed,  while  the  defendant  appellant 
here,  claims  title  by  direct  conveyance  from 
one  F.  C.  Smith,  to  whom  said  property  was 
assessed,  and  in  whom  title  rested  at  the 
time  of  the  tax  sale.  The  cause  was  tried, 
and  the  court  found  for  the  plaintiffs.  This 
appeal  is  from  the  judgment 

The  appellant  contends:  First  that  the  tax 
sale  certificate  does  not  conform  to  the  stat- 
ute and  will  not  support  the  tax  deed  based 
thereon.  Second,  that  the  tax  deed  does  not 
conform  to  the  statute,  and  therefore  did  not 
pass  title  to  the  plaintiff.  It  Is  stipulated  by 
counsel  that  the  lands  In  controversy  were 
subject  to  taxation  for  state  and  county  pur- 
poses for  the  year  1903,  that  being  the  year  of 
the  assessment  for  which  said  land  was  sold 
for  taxes,  and  that  all  proceedings  leading  up 
to  the  Issuance  of  the  tax  sale  certificate  were 
regular  and  legal  and  strictly  in  conformity 
to  the  laws  of  the  state,  that  said  land  was 
regularly  and  properly  assessed  to  one  Frank 
G.  Smith,  to  whom  a  patent  had  been  issued 
by  the  United  States  government,  and  that 
thereafter  said  Smith  by  warranty  deed  con- 
veyed said  land  to  the  defendant  In  this  ac- 
tion. It  further  appears  that  said  land  was 
purchased  at  such  tax  sale  by  Latah  county, 
and  a  certificate  of  sale  Issued  to  said  county, 
dated  the  19th  day  of  July,.  1904,  .and  there- 
after on  February  1,  1907,  assigned  to  plain- 
tiff George  G.  Pickett  to  whom  the  tax  deed 
was  Issued,  dated  July  15,  1910. 


First  as  to  the  certificate  of  tax  sale:  It 
seems  that  the  tax  sale  was  held  July  8, 1904, 
and  the  tax  certificate  dated  July  9,  1904, 
and,  because  the  tax  certificate  is  not  dated 
on  the  date  of  sale,  counsel  for  appellant  con- 
tends that  the  certificate  is  void.  Rev.  Codes, 
S  1759,  provides  that  "after  receiving  the 
amount  of  taxes  and  costs,  the  collector  must 
make  out  in  duplicate  a  certificate  dated  on 
the  day  of  sale."  This  provision  is  directory, 
and  not  mandatory,  and  the  mere  fact  that 
the  certificate  Is  not  dated  on  the  same  day 
the  sale  was  made  does  not  render  such  tax 
certificate  void.  Rev.  Codes,  §  1788,  provides: 
"No  assessment  or  act  relating  to  assessment 
or  collection  of  taxes  Is  illegal  on  account  of 
informality,  or  because  the  same  was  not 
completed  within  the  time  required  by  law." 
If  the  property  offered  at  the  tax  sale  has 
been  legally  assessed,  and  the  sale  legally 
made,  the  purchaser  is  entitled  to  a  tax  sale 
certificate,  and  the  fact  that  the  auditor  in 
issuing  such  tax  certificate  dates  the  same 
subsequent  to  the  tax  sale  does  not  render 
such  tax  certificate  void.  A  substantial  com- 
pliance with  the  statute  Is  sufficient  White 
Pine  Mfg.  Co.  v.  Peter  Morey,  112  Pac.  674; 
Stewart  v.  White,  112  Pac.  677.  In  all  other 
respects  the  tax  certificate  conforms  to  the 
statute. 

Second,  as  to  the  tax  deed:  It  is  contend- 
ed that  the  tax  deed  is  void  because  it  fails 
to  follow  the  recitals  of  the  tax  sale  certif- 
icate. The  tax  sale  certificate,  among  other 
things,  recites:  "And  that  unless  redeemed 
within  three  years  from  the  date  of  sale, 
the  purchaser  will  be  entitled  to  a  deed." 
Instead  of  this  language  being  copied  Into 
the  deed,  the  following  language  appears: 
"And  whereas,  no  person  has  redeemed  the 
property  so  sold  during  the  time  allowed  by 
law  for  its  redemption,  and  it  appearing  that 
G.  G.  Pickett  was,  on  the  10th  day  of  July, 
1907,  entitled  to  a  deed  for  the  premises  so 
sold,  as  above  set  forth."  From  this  it  Is  ar- 
gued that  the  deed  does  not  state  that  the 
property  was  not  redeemed  within  three 
years  from  the  date  of  sale,  but  merely  al- 
leges as  a  conclusion  of  law  that  the  property 
was  not  redeemed  during  the  time  allowed  by 
law  for  its  redemption.  Rev.  Codes,  §  1763, 
provides:  "Reciting  in  the  deed  substantially 
the  matters  contained  in  the  certificate,  and 
that  no  person  redeemed  the  property  during 
the  time  allowed  by  law  for  its  redemption." 

While  it  is  true  that  the  language  used  in 
the  deed  does  not  specifically  follow  the  lan- 
guage of  the  certificate,  to  recite  that  the 
property  was  not  redeemed  within  the  time 
allowed  by  law  for  its  redemption,  yet  the 
language  does  say  that  no  person  redeemed 
the  property,  and  that  Pickett  was,  on  the 
10th  day  of  July,  entitled  to  a  deed  for  such 
premises.  This  is  a  substantial  compliance 
with  the  statute,  and  is  a  sufficient  statement 
that  the  property  was  not  redeemed  within 
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the  time  allowed  by  law  for  its  redemption. 
Co-op.  Ass'n,  etc.,  v.  Green,  5  Idaho,  680,  51 
Pac.  770;  White  Pine  Mfg.  Co.  v.  Peter 
Moray,  112  Pac.  674;  Best  v.  Wohlford,  153 
CaL  17,  94  Pac.  98;  Stewart  v.  White,  112 
Pac  677. 

It  is  also  contended  that  the  tax  deed  is 
void  for  the  reason  that  it  does  not  follow 
the  recital  of  the  tax  certificate  in  the  fol- 
lowing respects:  The  tax  certificate  con- 
tains this  language:  "That  at  said  auction 
•  *  *  was  the  highest  bidder  who  was 
willing  to  take  the  least  quantity  or  small- 
est portion  of  the  interest  in  said  land,  and 
pay  the  taxes,  penalties,  costs  and  charges 
due  thereon,  with  taxes,  penalties,  costs  and 
charges,  including  fifty  cents  for  this  certif- 
icate, amounting  to  $11.33."  And  then  fol- 
lows a  detailed  and  specific  statement  of  the 
amount  of  the  state  and  county  taxes,  penal- 
ties, and  the  cost  of  publication,  making  a 
total  of  $11.33.  While  the  tax  deed  recites 
that,  "at  such  auction,  there  being  no  bid- 
der, that  Latah  county,  state  of  Idaho,  by 
virtue  of  the  law,  became  the  purchaser  of 
said  land  or  lot,  for  the  taxes,  costs  and 
charges  due  thereon,  which  taxes,  costs  and 
charges  amounting  to  $11.33,  together  with 
$1.00  for  auditor's  and  collector's  fees,  total 
being  $12.33." 

The  fact  that  in  issuing  the  tax  deed  the 
auditor  recited  the  amount  for  which  the 
property  was  sold,  and  added  $1  for  auditor's 
and  collector's  fees,  when  the  law  did  not 
permit  the  tax  collector  to  make  a  charge 
for  the  duplicate  certificate  when  the  county 
was  a  purchaser,  did  not  render  the  tax  deed 
void.  In  the  case  of  Co-op.  Ass'n,  etc.,  v. 
Green,  supra,  this  court  said:  "If  property 
Is  a  subject  for  taxation,  it  cannot  escape 
through  some  technical  failure  of  the  officer 
to  perform  his  duty,  unless  it  has  actually 
misled  the  party  to  his  injury."  That  the 
property  involved  In  this  case  was  subject  to 
taxation  is  admitted,  and  that  the  assessment 
and  sale  were  regular  and  in  accordance  with 
law  is  also  admitted,  and  the  tax  deed  cannot 
be  defeated  upon  the  ground  that  the  officer 
recited  therein  that  a  charge  had  been  made 
for  a  duplicate  tax  certificate  when  the  sale 
was  made  to  the  county,  when  no  such  charge 
is  allowed  by  law.  This  could  in  no  way 
mislead  the  appellant 

It  is  also  claimed  that  the  tax  deed  is  void 
for  the  reason  that  it  does  not  contain  the 
following  recital  In  the  certificate:  "The 
property  was  struck  off  to  said  Latah  coun- 
ty, who  paid  the  full  amount  of  taxes,  pen- 
alties, costs  and  charges."  Now,  the  tax 
deed  states  that  the  land  was  sold  to  Latah 
county  for  the  sum  of  $11.33,  without  stat- 
ing that  the  county  paid  the  full  amount  of 
said  taxes,  penalties,  costs,  and  charges. 
Referring,  however,  to  the  tax  deed,  we  find 
this  language:  "That  at  said  auction,  there 
being  no  bidder,  Latah  county,  state  of  Ida- 
ho, became  the  purchaser  of  said  land  or 


lot,  for  the  taxes,  costs  and  charges  due 
thereon,  which  taxes,  costs  and  charges 
amounting  to  $11.33."  This  certainly  in  sub- 
stance states  the  same  thing  as  contained 
in  the  tax  sale  certificate,  and  is  a  sufficient 
recital  and  a  substantial  compliance  with 
the  statute. 

It  is  also  urged  that  the  tax  deed  is  void 
for  the  reason  that  it  does  not  contain  a 
copy  of  the  assignment  of  the  certificate  of 
tax  sale  from  Latah  county  to  George  G. 
Pickett,  to  whom  such  tax  deed  was  issued. 
The  assignment  of  the  tax  certificate  shows 
that  the  same  was  sold  by  the  county  to 
G.  G.  Pickett;  the  Indorsement  being  in  the 
following  language:  "Sold  to  G.  G.  Pickett, 
this  1st  day  of  February,  1907.  Axel  P. 
Ramsted,  Auditor,  by  G.  F.  Walker,  Deputy." 
Rev.  Codes,  5  1774,  authorizes  the  sale  of 
tax  sale  certificates,  and  authorizes  the  au- 
ditor to  indorse  upon  the  same  the  follow- 
ing:  "Sold  to    this    day  of 

 " — and  requires  him  to  sign  such  in- 
dorsement This  indorsement  was  sufficient 
under  the  statute  to  transfer  said  certificate 
to  Pickett  The  tax  deed  recites:  "And 
whereas  the  said  Latah  county,  state  of 
Idaho,  under  and  by  virtue  of  the  law  of 
the  state  of  Idaho,  has  duly  sold  its  certifi- 
cate of  sale  No.  487,  and  all  of  its  rights 
thereunder,  unto  the  said  party  of  the  sec- 
ond part  as  appears  from  said  certificate 
of  sale  and  assignment  thereof,  now  on  file 
in  the  tax  collector's  office  in  said  county." 
It  will  thus  be  seen  that,  while  the  deed 
does  not  contain  a  copy  of  the  assignment 
as  indorsed  upon  the  certificate  of  sale,  yet 
the  deed  does  state  that  the  county  has  sold 
the  certificate  of  sale,  and  all  rights  there- 
under, to  the  party  of  the  second  part  as 
appears  from  said  certificate  of  sale  and  as- 
signment thereof,  now  on  file  in  the  tax  col- 
lector's office  in  said  county. 

It  clearly  appears  from  this  language  that 
the  county  was  not  entitled  to  the  deed, 
and  that  the  Interests  of  the  county  had  all 
been  transferred  to  Pickett  and  that  such 
transfer  clearly  divested  the  county  of  any 
interest  in  and  to  said  property,  and  that 
Pickett  was  entitled  to  a  tax  deed,  upon  the 
expiration  of  the  period  of  redemption. 

It  is  also  argued  that  the  tax  deed  is  void 
for  the  reason  that  it  does  not  recite  the 
correct  amount  paid  by  Pickett  to  the  coun- 
ty for  the  assignment  of  the  tax  sale  cer- 
tificate, it  being  contended  that  the  deed 
should  state  the  total  amount  due  at  the 
time  the  tax  sale  certificate  was  assigned, 
which  not  only  Included  the  sum  at  which 
such  property  was  sold  to  the' county,  but 
also  the  accumulated  interest  on  such  sum, 
up  to  and  including  the  date  of  such  assign- 
ment The  statute,  however,  does  not  re- 
quire any  such  recital  in  the  deed.  It  only 
requires  that  the  deed  shall  contain  the  re- 
citals contained  in  the  certificate,  which  re- 
citals relate  to  the  time  of  the  making  and 
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issuing  of  inch  certificate,  and  in  this  in- 
stance the  deed  does  state  the  amount  due 
the  county  for  taxes  at  the  date  of  sale, 
and  for  which  sum  the  property  was  sold 
to  the  county,  and  it  was  not  necessary  to 
state  in  the  deed  the  amount  paid  by  the 
assignee  of  the  certificate  at  the  time  the 
assignment  was  made  by  the  county. 

In  this  connection,  it  is  also  contended 
that  the  auditor  made  a  mistake  in  calculat- 
ing the  amount  due  the  county  at  the  time 
of  the  assignment  of  the  tax  sale  certificate 
to  Pickett,  In  not  calculating  interest  upon 
the  item  of  25  cents,  charged  as  cost  of 
publication,  which,  as  counsel  figure,  would 
amount  to  8  cents.  A  sufficient  answer  to 
this  contention  rests  in  the  fact  that  the  tax 
deed  will  not  be  held  void  because  of  a  slight 
clerical  error  made  by  the  auditor  In  cal- 
culating the  interest  due  at  the  time  of  the 
assignment  of  the  tax  certificate.  The  ap- 
pellant in  this  case  could  have  been  In  no 
way  injured  by  such  error.  This  error  oc- 
curred long  after  the  period  for  redemption 
had  expired,  and  long  after  the  appellant's 
rights  had  terminated. 

In  connection  with  the  various  objections 
that  have  been  made  to  the  tax  certificate 
and  deed,  it  is  proper  to  observe  that  the  ap- 
pellant, notwithstanding  these  objections,  ad- 
mits that  the  property  involved  was  subject 
to  taxation,  that  it  was  correctly  and  legal- 
ly assessed,  and  for  the  amount  charged 
against  such  property,  and  that  such  assess- 
ment was  not  paid,  and  that  the  property 
was  sold  legally  and  strictly  in  accordance 
with  law,  for  such  delinquency.  It  also 
further  appears  that,  after  said  property 
was  sold  for  the  1903  delinquency,  the  appel- 
lant did  not  pay  the  subsequent  assessments 
made  for  the  subsequent  years  between  that 
date  and  the  commencement  of  this  action, 
and  that  the  respondents  did  pay  such  as- 
sessments. 

Under  such  circumstances,  it  would  be 
highly  inequitable  to  now  permit  the  appel- 
lant to  have  the  tax  deed  set  aside  upon  the 
sole  and  only  ground  that  the  officer  issuing 
the  tax  certificate  and  tax  deed  did  not 
strictly  follow  the  language  of  the  statute, 
when  such  acts  in  no  way  affected  the  sub- 
stantial rights  of  the  appellant  White  Pine 
Mfg.  Co.  v.  Peter  Morey,  112  Pac.  674;  Co- 
op., etc.,  Ass's  v.  Green,  5  Idaho,  660,  51 
Pac.  770;  Stewart  v.  White,  112  Pac.  677; 
Bacon  v.  Rice,  14  Idaho,  107,  93  Pac.  511; 
Miller  v.  Henderson,  50  Wash.  200,  96  Pac. 
1053;  Coats  v.  Cornell,  147  Cal.  581,  82 
Pat  194,  109  Am.  St  Rep.  168. 

We  find  no  error  in  the  record,  and  the 
judgment  is  affirmed.  Costs  are  awarded  to 
respondents. 

SULLIVAN,  C.  J.,  and  AILSHIE,  J.,  con- 
cur. 


STATE  ex  rel.  WHITE  v.  DICKER  SON, 

Lieutenant  Governor.    (No.  1392.) 
(Supreme  Court  of  Nevada.  Dec  81,  1910.) 

(SyUabu$  by  the  Court.) 

1.  Constitutional  Law  ($  70*)  —  Legisla- 
tive Powkbs. 

The  Legislature,  representing  the  people  of 
the  state,  has  the  sole  authority  to  enact  and 
repeal  statutes,  and  in  this  regard  its  power 
is  supreme  in  all  matters  of  government,  where 
not  prohibited  by  constitutional  limitations,  state 
or  federal. 

[Ed.  Note.— Por  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §§  129-132;  Dec.  Dig.  § 
70.*] 

2.  Constitutional  Law  (§§  70,  77*)— En- 
croachment on  Legislature. 

Questions  relating  to  the  wisdom,  policy, 
and  expediency  of  statutes  are  for  the  people  s 
representatives  in  Legislature  assembled,  and 
not  for  the  Governor  or  the  courts  to  determine. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  ii  131,  141;  Dec.  Dig.  55 
70,  77.*] 

3.  Constitutional  Law  (I  50*) — Distribu- 
tion or  Governmental  Powers. 

Each  of  the  three  departments  of  govern- 
ment, the  legislative,  executive,  and  judicial,  is 
supreme  in  the  powers  conferred  upon  it  by  the 
Constitution,  and  no  department  has  the  right 
to  control  or  interfere  with  the  powers  delegat- 
ed to  another  department 

[Ed.  Note.— For  other  cases,  set  Constitution- 
al Law,  Dec.  Dig.  §  50.*] 

4.  Constitutional  Law  (fj  58,  78*)— En- 
croachment on  Executive. 

Neither  the  Legislature  nor  the  courts  can 
compel  the  Governor  to  perform  acts  which 
would  be  in  conflict  with  the  powers  and  pre- 
rogatives conferred  upon  him  by  the  Constitu- 
tion.  As  to  these  he  is  absolute. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  55  86-88,  134-137;  Dec. 
Dig.  {§  58,  73.*] 

5.  Constitutional  Law  (|  77*)— Encroach- 
ment on  Legislature— Powers  or  Gov- 
ernor. 

The  Governor  may  recommend  the  passage 
of  laws,  and  may  veto  bills  passed  by  the  Senate 
and  Assembly;  but  when  an  act  not  in  conflict 
with  the  Constitution  passes  both  houses  of  the 
Legislature,  and  is  approved  by  him  or  passes 
over  his  veto,  it  becomes  binding,  and  no  per- 
son is  above  a  law  so  enacted.  As  he  cannot 
prevent  its  passage  over  his  veto,  he  is  power- 
less to  set  aside  a  statute  after  it  has  become  a 
law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  141 ;  Dec  Dig.  §  77.*] 

6.  Mandamus  (f  71*)— Subject  of  Relief- 
Ministerial  Duty  of  Governor. 

The  Governor  may  be  required  to  comply 
with  an  act  of  the  Legislature,  approved  by  the 
chief  executive  at  the  time  of  its  passage,  which 
directs  him  to  perform  a  ministerial  duty  which 
could  have  been  enjoined  upon  any  other  of- 
ficer or  agent  of  the  state,  and  which  in  no 
way  is  limited  by  or  relates  to  the  gubernatorial 
powers  or  privileges  specified  In  the  Constitu- 
tion. 

[Ed.  Note.— For  other  cases,  see  MandamuB, 
Cent.  Dig.  5  133;  Dec  Dig.  |  71.*] 

7.  Constitutional  Law  (J  58*)— Executive 
—Nature  of  Powers. 

The  provision  in  the  act  entitled  "An  act 
to  require  the  acceptance  and  collection  of 
grantB,  devises,  bequests,  donations,  and  assign- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Bep'r  Indexes 

Digitized  by  Google 


106 


118  PACIFIC  REPORTER 


(Nov. 


mente  to  the  state  of  Nevada,"  approved  Feb- 
ruary 28,  1901  (Lawi  1901,  c  19),  that  "when- 
ever any  grant,  devise,  bequest,  donation,  or 
sift  or  assignment  of  money,  bonds,  or  choses 
in  action  shall  be  made  to  this  state,  the  Gov- 
ernor is  directed  to  receive  and  accept  the  same, 
so  that  the  right  and  title  to  the  same  shall 
pass  to  the  state,"  imposes  a  ministerial  daty 
upon  the  Governor  which  could  have  been  con- 
ferred as  well  upon  any  other  officer  or  person, 
and  which  in  no  way  conflicts  with  or  pertains 
to  the  constitutional  powers  or  prerogatives  of 
the  Governor,  excepting  that  it  is  his  duty  to 
enforce  this  and  other  statutes  under  section  7 
of  article  5  of  the  Constitution,  which  provides 
that  "he  shall  see  that  the  laws  are  faithfully 
executed."  He  is  nowhere  empowered  to  set 
aside  the  law  because  he  may  not  agree  with  its 
policy.  He  is  as  much  unauthorized  to  prevent 
the  reception  of  the  bonds  as  if  the  Legislature 
had  directed  the  State  Treasurer  instead  of  the 
Governor  to  accept  them  for  the  state. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §§  86-88;  Dec.  Dig.  |  58.*] 

8.  Mandamus  (f  83*)— Subject  or  Relief— 
Pebfobmance  of  Ministerial  Duties  bt 
Acting  Governor. 

As  the  Supreme  Court  is  authorised  to 
finally  construe  the  laws,  and  is  empowered  by 
the  Constitution  and  statute  to  issue  writs  of 
mandamus  "to  compel  the  performance  of  an 
act  which  the  law  specifically  enjoins  as  a  duty 
resulting  from  an  office,  trust  or  station,"  and 
as  the  Lieutenant  and  Acting  Governor  is  in 
no  way  excepted  from  these  provisions  or  em- 
powered to  abrogate  the  statute,  a  writ  of  man- 
damus will  issue  directing  him  to  comply  with 
the  requirement  of  the  act  of  the  Legislature 
and  accept  the  bonds,  the  same  aa  a  writ  would 
issue  requiring  any  other  officer  or  person  to  per- 
form in  compliance  with  the  statute,  a  ministeri- 
al act,  where  no  discretion  is  imposed  and  no 
constitutional  provision  is  infringed.  Otherwise, 
he  could  refuse,  contrary  to  the  statute,  and 
merely  for  reasons  of  his  own,  to  accept  cash,  or 
United  States  or  other  bonds,  of  the  value  of 
hundreds  of  thousands  or  millions  of  dollars, 
tendered  for  the  benefit  of  the  university,  or 
schools,  or  charities  of  the  state,  or  could  de- 
cline to  observe  or  obey  any  other  act  of  the 
Legislature,  notwithstanding  he  is  especially  ob- 
ligated by  his  oath  and  by  the  Constitution  to 
faithfully  execute  the  laws. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  5  140;  Dec.  Dig.  §  83.*] 

9.  Courts  (i  122*)— Amount  in  Controversy 
—Pleading  and  Proof. 

As  the  Constitution  authorizes  the  issuance 
of  writs  of  mandamus  regardless  of  the  value 
involved,  and  the  bonds  tendered  with  their 
coupons  are  of  the  face  value  of  over  $400,000, 
and  the  respondent  introduced  no  proof  to  sup- 

Kort  the  allegations  in  his  answer  that  the 
onds  are  of  no  value,  their  value,  which  de- 
pends upon  the  result  of  a  suit,  need  not  be 
proven  in  advance  by  the  petitioner  in  order  to 
entitle  him  to  a  writ  of  mandate  requiring  their 
acceptance  preliminary  to  a  suit  to  determine 
their  validity,  and  which  would  also  establish 
their  value.  As  with  other  negotiable  instru- 
ments their  value  is  presumed. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  |  427;  Dec  Dig.  §  122.*] 

10.  Courts  (f  121*)^turisdiction— Amount 
in  Controversy. 

If  any  amount  is  required  to  authorize  the 
issuance  of  a  writ  of  mandate  when  there  is  a 
real  contest  the  amount  in  controversy,  whieh 
ordinarily  controls  in  determining  the  jurisdic- 
tion of  the  courts,  may  be  considered  to  be  the 
same  in  a  mandamus  proceeding  preliminary 
and  incidental  to  an  action  on  the  bonds  that 


it  would  be  in  a  suit  to  recover  judgment  upon 
tbem,  which  is  their  face  value.  In  suits  upon 
notes  and  bonds  and  in  actions  for  damages,  it 
is  not  necessary  to  prove  the  value  of  the  claim 
in  advance  of  the  trial. 

[Ed.  Note.— For  other  oases,  see  Courts,-  Cent 
Dig.  {f  413-428;  Dec  Dig,  f  121.*] 

11.  Mandamus  (§  172*)  —  Proceedings— Is- 
sues. 

Doubtful  questions  relating  to  the  legality 
or  validity  of,  or  right  of  recovery  upon,  bonds, 
or  to  their  repudiation,  or  the  statute  of  lim- 
itations, and  which  may  be  properly  tried  and 
adjudicated  in  an  action  between  the  holder  and 
the  obligor,  need  not  be  determined  in  the  ab- 
sence of  the  obligor  in  a  proceeding  for  a  writ 
of  mandate  requiring  their  acceptance  by  the 
chief  executive  preliminary  to  the  bringing  of 
a  suit  for  the  recovery  of  a  judgment  upon 
them  against  the  obligor.  It  is  not  the  duty  of 
the  chief  executive  nor  of  the  courts  upon  ap- 
plication for  writ  of  mandate  to  determine  these 
questions  in  advance  and  possibly  adversely  to 
the  acceptance  of  the  bonds  by  the  state  and  to 
their  validity  so  as  to  set  aside  the  statute  and 
will  #  of  the  Legislature,  prevent  a  suit  and 
deprive  the  proper  tribunal,  the  Supreme  Court 
of  the  United  States,  passing  upon  the  objec- 
tions made  to  the  legality  of  the  bonds. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  H  381-385;  Dec  Dig.  |  172.*] 

12.  Mandamus  (8  7*)— Discretion  of  Court. 
If  the  court  has  any  discretion  to  refuse 

the  writ  of  mandate  relating  to  a  matter  con- 
cerning the  public  interest,  where  a  party  is 
clearly  entitled  to  it  it  ought  not  to  exercise 
that  discretion  by  refusing  the  writ  when  such 
refusal  would  abrogate  the  plain  language  of 
the  statute. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  |  5;  Dec.  Dig.  f  7.*] 

13.  Constitutional  Law  (f  77*)— Encroach- 
ments on  Legislature  and  Judiciary. 

The  contention  of  the  Lieutenant  and  Act- 
ing Governor  that  the  acceptance  as  directed 
by  the  statute  of  repudiated  bonds  of  a  sister 
state,  tendered  to  this  state  as  a  donation, 
would  disturb  the  harmonious  relations  existing 
between  the  two  states,  and  that  for  certain 
legal  reasons  the  bonds  cannot  be  collected, 
raises  a  question  for  the  Legislature  in  the  first 
instance  and  for  the  judiciary  in  the  second, 
neither  of  which  is  within  the  functions  of  the 
executive  or  justifies  his  refusal  to  accept  the 
bonds. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  $  141;  Dec  Dig.  fi  77.*] 

14.  Mandamus  (|  185*)— Suspension  of  Writ 
Granted. 

The  Lieutenant  and  Acting  Governor  hav- 
ing refused  to  accept  pursuant  to  the  terms  of 
the  statute,  repudiated  bonds  of  the  state  of 
North  Carolina,  of  the  face  value  of  over  $400,- 
000,  upon  the  ground,  among  others,  that  their 
acceptance  would  tend  to  disturb  the  friendly 
relations  existing  between  the  states,  and  a  writ 
of  mandate  requiring  such  acceptance  having 
been  ordered  upon  the  eve  of  the  convening  of 
the  Legislature,  the  execution  of  the  writ  will 
be  stayed  in  order  to  give  that  body,  which  has 
sole  control  of  the  legislative  policy  of  the  state 
regarding  matters  of  such  public  .interest  an 
opportunity  to  determine  whether  it  will,  for 
the  reasons  advanced  by  the  executive,  or  for 
other  considerations,  amend  the  law  so  that 
the  acceptance  of  the  bonds  by  the  state  will 
not  be  required. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  |§  419-423;  Dec,  Dig.  |  185.*] 

Norcross,  C.  J.,  dissenting. 
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Mandamus  by  the  State,  on  the  relation  of 
L.  F.  White,  against  D.  S.  Dlckereon,  Lieu- 
tenant Governor  and  Acting  Governor  of  Ne- 
vada. Writ  granted,  and  service  and  execu- 
tion thereof  suspended. 

Relator  alleges  that  he  is  a  citizen  and 
taxpayer  of  the  state  of  Nevada,  and  that  he 
brings  and  prosecutes  this  proceeding  in  his 
own  behalf  and  for  and  on  behalf  of  all  other 
taxpayers  of  the  state ;  that  the  owners  and 
holders  of  145  bonds  of  the  state  of  North 
Carolina,  of  tbe  par  value  of  $401,170,  donat- 
ed and  tendered  them  to  respondent,  as  Act- 
ing Governor,  for  and  on  behalf  of  the  state, 
pursuant  to  the  terms  and  requirements  of 
an  act  of  the  Legislature  entitled  "An  act 
to  require  the  acceptance  and  collection  of 
grants,  devises,  bequests,  donations  and  as- 
signments to  the  state  of  Nevada,"  approved 
February  26,  1001  (Laws  1001,  c.  10),  and 
that  the  respondent  failed  and  refused  to  ac- 
cept or  receive  the  bonds  as  required  by  the 
terms  of  this  act  In  his  answer  respondent 
admits  that  the  bonds  were  tendered  to  him 
as  'Lieutenant  and  Acting  Governor,  pursu- 
ant to  this  act  of  the  Legislature,  and  that 
he  refused  to  accept  or  receive  them  on  be- 
half of  the  state  as  a  donation  or  otherwise. 
He  alleges  In  the  answer,  upon  information 
and  belief,  that  the  bonds  are  a  part  of  sev- 
eral bond  issues  of  the  state  of  North  Caro- 
lina made  in  the  years  1868,  1860,  and  1870, 
in  aid  of  certain  railroad  companies,  aggre- 
gating 111,407,000,  and  that  these  bond  is- 
sues were  authorized  and  made  as  a  result 
of  a  conspiracy  to  defraud  the  state  of  North 
Carolina,  and  without  any  valuable  consid- 
eration. He  further  alleges  that  the  bonds 
were  declared  Invalid  and  uncollectible  by 
an  act  of  the  Legislature  of  the  state  of 
North  Carolina,  ratified  November  23,  1874, 
and  by  a  constitutional  amendment  adopted 
by  the  people  of  that  state  in  1880;  that  the 
145  bonds  tendered  are  a  part  of  11,407  bonds 
authorized  and  Issued,  leaving  11,262  bonds 
of  the  par  value  of  $11,262,000,  owned  by  in- 
dividuals residing  out  of  the  state  of  Nevada, 
who  are  without  any  legal  right  or  remedy 
for  the  enforcement  of  the  payment  thereof, 
and  which  bonds  remain  unpaid  by  reason 
of  the  inhibition  of  the  eleventh  amendment 
of  the  Constitution  of  tbe  United  States, 
which  provides:  "The  judicial  power  of  the 
United  States  shall  not  be  construed  to  ex- 
tend to  any  suit  in  law  or  equity  commenced 
or  prosecuted  against  one  of  the  United 
States  by  citizens  of  another  state  or  by 
citizens  or  subjects  of  any  foreign  state." 

Respondent  has  further  answered  that  the 
145  bonds  tendered  are  barred  by  the  stat- 
ute of  limitations  of  the  state  of  North  Caro- 
lina; that  by  reason  of  the  declaration  of 
Invalidity  of  these  bonds  by  the  Legislature 
of  that  state,  and  by  the  people  as  expressed 
in  the  constitutional  amendment  of  1880,  and 
because  of  the  fact  that  the  owners  or  hold- 
ers of  these  bonds  are  without  legal  remedy 
or  right  to  enforce  collection  owing  to  the 


eleventh  amendment  to  the  federal  Consti- 
tution, and  because  the  bonds  are  barred  by 
the  statute  of  limitations  of  the  state  of 
North  Carolina,  they  are  without  any  real 
value  In  fact,  unless  it  be  a  small  speculative 
value  arising  out  of  the  possibility  of  an  ad- 
judication of  their  validity  in  the  federal 
courts  as  a  result  of  their  acceptance  by  the 
respondent,  and  tne  institution  of  suit  by  the 
state  of  Nevada  or  some  other  state  under 
similar  circumstances  to  recover  thereon; 
that  the  acceptance  of  the  bonds  would  not 
benefit  the  state  of  Nevada,  or  its  university 
or  public  schools  or  charities,  for  the  reason 
that  the  bonds  are  of  no  value;  that  the  ac- 
ceptance of  them  would  Impose  upon  this 
state  a  heavy  burden  of  expense  incident  to 
the  litigation  necessary  to  their  enforcement ; 
that  their  acceptance  and  attempted  enforce- 
ment would  tend  to  disturb  the  friendly  re- 
lations now  existing  between  the  people  of 
the  state  of  North  Carolina  and  the  people 
of  the  state  of  Nevada;  that  the  tender  of 
the  bonds  is  not  made  in  good  faith  or  for 
the  purpose  of  donating  to  or  bestowing  up- 
on the  state  of  Nevada  or  its  university  or 
schools  or  charities  any  valuable  thing,  but 
on  the  contrary  for  the  sole  purpose  of  in- 
suring the  bringing  of  a  suit  in  the  federal 
courts  by  the  state  of  Nevada  against  the 
state  of  North  Carolina  for  the  enforcement 
of  the  payment  of  the  bonds  and  interest 
coupons  thereto  attached,  with  the  desire  and 
expectation  on  the  part  of  the  owners  and 
holders  of  the  bonds,  over  and  above  the  145 
bonds  tendered,  the  balance  of  the  issues 
of  bonds  before  mentioned,  amounting  to  11,- 
262  bonds  of  the  par  value  of  $11,262,000,  and 
of  obtaining  from  the  state  of  North  Caro- 
lina, by  reason  of  such  suit  and  adjudication, 
a  compromise  and  settlement  as  to  the  other 
bonds  so  issued;  that  the  Nevada  statute  re- 
ferred to  before  is  violative  of  section  20, 
art  4,  of  our  state  Constitution,  which  pro- 
vides: "The  Legislature  shall  not  pass  local 
or  special  laws  in  any  of  the  following  enu- 
merated cases,  that  is  to  say:  •  *  •  giv- 
ing effect  to  any  invalid  deeds,  wills  or  oth- 
er instruments." 

It  is  alleged  in  a  supplemental  answer  that 
the  holders  of  the  bonds  are  without  lltlga- 
ble  right  or  lawful  forum  or  any  remedy  for 
their  enforcement:  First  because  there  is  no 
law,  either  constitutional  or  statutory,  in  the 
state  of  North  Carolina  permitting  suit  to  be 
brought  in  the  courts  of  that  state  against 
the  state  of  North  Carolina,  other  than  sec- 
tion 0,  art  4,  of  the  North  Carolina  Constitu- 
tion, which  provides:  "The  Supreme  Court 
shall  have  original  jurisdiction  to  hear 
claims  against  the  state,  but  its  decisions 
shall  be  merely  recommendatory ;  no  process 
In  the  nature  of  an  execution  shall  issue 
thereon;  they  shall  be  reported  to  the  next 
session  of  the  General  Assembly  for  its  ac- 
tion." Second,  that  It  has  been  held  by  the 
Supreme  Court  of  North  Carolina  in  the  cas- 
es of  William  Home  v.  State,  84  N.  C  362, 
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and  Baltzer  ▼.  State,  104  N.  C.  265,  10  S.  E. 
15S,  that  even  the  recommendatory  jurisdic- 
tion given  the  Supreme  Court  by  the  consti- 
tutional provision  above  recited  Is  abrogated 
in  respect  to  claims  based  upon  any  bonds  is- 
sued by  the  state  of  North  Carolina  in  the 
years  1868,  1869,  and  1870,  by  the  provisions 
of  section  6,  art.  1,  of  the  Constitution  of 
that  state,  being  the  amendment  adopted  In 
1880  as  before  stated. 

It  is  also  alleged  In  the  supplemental  an- 
swer that  the  issuance  of  a  writ  of  mandate 
against  the  respondent  requiring  him  to  ac- 
cept the  bonds  for  the  state  of  Nevada  would 
be  violative  of  article  3  of  the  Constitution, 
which  provides  that  the  powers  of  the  state 
government  shall  be  divided  into  legislative, 
executive,  and  judicial  departments,  and  that 
no  person  charged  with  the  exercise  of  the 
powers  properly  belonging  to  one  of  these 
departments  shall  exercise  any  functions  per- 
taining to  either  of  the  others  except  In  cas- 
es therein  expressly  directed  and  permitted. 
And  finally,  that  the  Nevada  statute  before 
mentioned,  by  its  terms,  vests  in  the  Govern- 
or of  the  state  a  discretionary  power  In  re- 
spect to  the  acceptance  of  any  property  that 
may  be  tendered  him  for  the  state,  and  that 
he  is  not  required  to  accept  property  under 
its  provisions  until  after  he  has  reported  its 
tender  to  the  Legislature. 

Campbell,  Metson,  Drew,  Oatman  &  Mac- 
kenzie, for  petitioner.  Horatio  Ailing,  for  re- 
spondent 

TALBOT,  J:  (after  stating  the  facts  as 
above).  This  proceeding  is  based  upon  a 
petition  for  a  writ  of  mandate,  asking  that 
the  Lieutenant  Governor,  who,  under  a  provi- 
sion in  the  Constitution,  has  been  the  Acting 
Governor  since  the  death  of  Gov.  Sparks,  be 
required  to  accept,  on  behalf  of  the  state, 
145  bonds  of  the  state  of  North  Carolina, 
which,  with  their  unpaid  interest  coupons, 
are  of  the  par  value  of  $401,170,  under  an 
act  of  our  Legislature  approved  February 
26,  1901,  entitled  "An  act  to  require  the  ac- 
ceptance and  collection  of  grants,  devises,  be- 
quests, donations  and  assignments  to  the 
state  of  Nevada,"  which  reads  as  follows: 

"Section  1.  That  whenever  any  grant,  de- 
vise, bequest,  donation  or  gift  or  assignment 
of  money,  bonds  or  choses  in  action  or  of  any 
property,  real  or  personal,  shall  be  made  to 
this  state,  the  Governor  is  hereby  directed  to 
receive  and  accept  the  same,  so  that  the 
right  and  title  to  the  same  shall  pass  to  the 
state;  and  all  such  bonds,  notes  or  choses 
in  action  or  the  proceeds  thereof  when  col- 
lected, and  all  other  property  or  thing  of  val- 
ue, so  received  by  .the  state  as  aforesaid, 
shall  be  reported  by  the  Governor  to  the  Leg- 
islature, to  the  end  that  the  same  may  be 
covered  into  the  public  treasury,  or  appro- 
priated to  the  State  University  or  to  the  pub- 
lic schools,  or  to  state  charities  as  may  be 
hereafter  directed  by  law. 

"Sec.  2.  That  whenever  it  shall  be  neces- 


sary to  protect  or  assert  the  right  or  title  of 
the  state  to  any  property  so  received  or  de- 
rived as  aforesaid,  or  to  collect  or  reduce  in- 
to possession  any  bond,  note,  bill  or  chose  in 
action,  the  Attorney  General  is  directed  to 
take  the  necessary  and  proper  proceedings, 
and  to  bring  suit  in  the  name  of  the  state  in 
any  court  of  competent  jurisdiction,  state  or 
federal,  and  to  prosecute  all  such  suits,  and 
is  authorized  to  employ  counsel  to  be  asso- 
ciated with  him  In  such ,  suits  and  actions 
who,  with  him,  shall  fully  represent  the 
state  and  shall  be  entitled  to  reasonable 
compensation  out  of  the  recoveries  or. collec- 
tions in  such  suits  and  actions."  Laws  1901, 
c.  19. 

As  reasons  for  respondent's  refusal  to  ac- 
cept the  bonds,  and  against  the  Issuance  of 
a  writ  requiring  their  acceptance,  numerous 
objections  are  made,  as  detailed  in  the  fore- 
going statement  of  facts  and  issues.  Among 
the.  more  Important  of  these,  and  illustrative 
of  others,  are  the  ones  that  the  bonds  were 
issued  as  the  result  of  a  conspiracy  to  de- 
fraud the  state  of  North  Carolina;  that  they 
were  declared  invalid  by  an  act  of  the  Legis- 
lature and  by  a  constitutional  amendment  in 
that  state;  that  ,  the  bonds  of  the  par  val- 
ue of  $11,262,000,  In  addition  to  the  ones  of 
the  par  value  of  $401,170,  are  owned  by  in- 
dividuals who  are  without .  remedy  for  the 
enforcement  of  their  payment,  because  under 
the  eleventh  amendment  to  the  federal  Con- 
stitution the  persons  holding  them  cannot 
maintain  a  suit  against  the  state  of  North 
Carolina;  that  the  bonds  are  barred  by  the 
statute  of  limitations  of  that  state;  that  by 
reason  of  the  declaration  of  invalidity  ex- 
pressed by  the  Legislature  in  the  constitu- 
tional amendment,  the  holders  of  the  bonds 
are  without  remedy  to  enforce  their  collec- 
tion, and  that  they  are  therefore  without 
any  real  value,  and  that  the  acceptance  of 
them  would  Impose  upon  the.  state  expensive 
litigation  for  their  enforcement  and  would 
tend  to  disturb  the  friendly  relations  exist* 
ing  between  the  people  of  North  Carolina 
and  this  state.  .The  most  of  these  objections 
and  others  raised,  such  as  those  which  relate 
to  the  validity  of  the  bonds,  are  grave  Judi- 
cial questions  which  might  be  determined  in 
an  action  between  the  state  of  Nevada  and 
the  state  of  North  Carolina,  in  which  the  lat- 
ter would  be.  entitled  to  appear  and  defend. 
These,  and  other  serious  questions,  judicial 
in  their  nature,  are  for  the  courts,  and  not 
properly  for  the  executive  to  determine. 
Whether  North  Carolina,  acting  as  her  own 
judge,  and  denying  the  holders  of  the  bonds 
the  right  to  enforce  them,  even  in  her  own 
courts,  can  make  such  a  constitutional  and 
legislative  repudiation  of  them,  in  the  nature 
of  a  declaration  of  a  party  in  his  own  fa- 
vor, as  will  prevent  their  enforcement  in  a 
disinterested  tribunal  such  as  the  Supreme 
Court  of  the  United  States,  and  whether  the 
statute  of  limitations  would  run  after  that 
state  had  abrogated,  any  provision  in  its  laws 
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by  which  the  holders  of  the  bonds  might 
bring  suit  and  recover  judgment,  are  not 
questions  essential  to  be  determined  In  this 
proceeding.  The  statute  Itself  does  not  pro- 
vide that  the  bonds  must  be  of  any  value,  but 
directs  the  Governor  to  accept  them,  without 
specifying  that  he  may  decline  to  receive 
them  if  he  believes  they  are  without  value 
or  cannot  be  collected,  or  that  the  acceptance 
of  them  will  not  be  for  the  best  Interests  of 
the  state.  Courts  may  decline  to  consider 
matters  which  are  trivial  and  regarding 
which  there  is  no  real  controversy.  Ordi- 
narily the  district  court  and  the  Supreme 
Court  have  jurisdiction  where  the  amount  is 
over  $300,  but  the  Constitution  confers  upon 
this  court  the  right  to  Issue  writs  of  manda- 
mus without  mentioning  any  amount  as  be- 
ing necessary  to  give  the  court  jurisdiction 
to  grant  the  writ  State  and  federal  statutes 
generally  fix  the  jurisdiction  of  courts  accord- 
ing to  the  demand  or  amount  In  controversy, 
which  In  this  proceeding,  Incidental  to  a  suit 
for  recovery  on  the  bonds,  may  be  consider- 
ed their  face  value,  the  same  as  in  a  suit  di- 
rectly upon  them.  Neither  this  court  nor 
any  officer  is  greater  than  the  organic  act 
under  which  the  state  and  the  court  and  of- 
ficers are  created.  We  ought  not  to  usurp 
the  rights  of  the  people  by  amending  into 
the  Constitution  nor  the  powers  of  the  Leg- 
islature by  judicially  legislating  Into  the 
statute  a  requirement  that  the  value  of  the 
bonds  must  be  proven  before  a  suit  can  be 
maintained  to  recover  upon  them,  when  nei- 
ther the  Constitution  nor  the  act  requires 
such  value  to  be  shown  before  this  court  can 
issue  the  writ  of  mandate.  It  is  not  neces- 
sary or  usual  In  suing  upon  bonds  or  oth- 
er negotiable  instruments  to  allege  or  prove 
that  they  are  of  value.  If  it  be  conceded 
that  unless  they  are  of  some  value  the  Lieu- 
tenant and  Acting  Governor  is  not  required 
to  accept  them,  being  regular  upon  their  face 
and  Issued  under  a  statute  of  North  Caro- 
lina, they  are  presumed  to  be  of  par  value; 
but  whether  of  any  value,  the  holder,  the 
same  as  the  holder  of  other  obligations  or 
claims,  is  entitled  to  maintain  an  action  to 
determine  whether  they  are  legally  due,  and 
if  they  are  to  judgment,  even  though  the 
judgment  may  be  valueless  by  reason  of  the 
inability  of  the  defendant  to  pay. 

No  proof  was  submitted  on  behalf  of  re- 
spondent to  support  the  allegation  in  his  an- 
swer that  the  bonds  are  of  no  value.  The 
statement  of  counsel  for  petitioner  that  the 
bonds  were  of  the  market  value  of  25  per 
cent  of  the  face  value,  which  Is  not  directly 
denied,  does  not  Indicate  that  they  may  not 
be  of  greater  value,  or  par  value,  when  own- 
ed by  the  state,  which,  differently  from  in- 
dividuals, can  maintain  an  action  to  recover 
upon  them.  The  value  of  the  bonds  to  the 
state  would  be  dependent  largely  upon  the 
result  of  a  suit  If  litigants  had  to  allege 
and  prove  the  value  of  bonds  and  negotiable 
instruments  in  advance  of  maintaining  a  suit 


upon  them,  the  burdens  of  litigation,  already 
too  great  might  be  doubled  or  greatly  In- 
creased. The  determination  of  whether  the 
state  shall  accept  the  bonds  may  be  safely 
left  where  it  belongs  and  to  the  people's  rep- 
resentatives in  the  Senate  and  Assembly; 
and,  if  the  state  does  accept  them,  the  ques- 
tion of  whether  the  state  of  North  Carolina 
is  legally  liable  to  pay  them  is  one  which 
may  be  properly  submitted  to  the  Supreme 
Court  of  the  United  States,  where  it  belongs. 
The  prevention  of  the  determination  of  these 
matters  by  the  Legislature  and  by  the  Su- 
preme Court  of  the  United  States  is  not  with- 
in the  executive  powers  which  the  Lieutenant 
and  Acting  Governor  Is  authorized  to  exer- 
cise, nor  Is  it  the  duty  of  this  court  to  de- 
prive the  Legislature  of  Its  right  to  deter- 
mine whether  the  bonds  shall  be  accepted, 
nor  to  prevent  the  questions  relating  to  their 
validity,  the  decision  of  which  pertains  to 
judicial  powers,  from  being  submitted  to  the 
Supreme  Court  of  the  United  States  if  the 
Legislature  desires  that  they  be  accepted. 
No  reason  Is  apparent  why  this  court  should, 
in  this  special  and  preliminary  proceeding, 
adjudicate  and  uphold  the  statutory  and  con- 
stitutional acts  of  North  Carolina  in  repu- 
diating the  bonds,  and  denying  to  Individual 
holders  thereof  the  right  to  have  the  ques- 
tion of  whether  she  Is  liable  for  the  payment 
of  them  determined  in  her  courts,  as  an  ex- 
cuse for  nullifying  the  act  of  our  .own  Legis- 
lature. If  the  determination  of  the  ques- 
tions relating  to  the  liability  upon  the  bonds 
were  necessary  in  this  proceeding,  as  well 
as  in  a  future  action  against  North  Carolina 
to  collect  them,  it  might  appear  that  the  prin- 
cipal objections  made  against  their  enforce- 
ment have  already  been  considered  adversely 
to  the  contentions  of  respondent  by  the  Su- 
preme Court  of  the  United  States,  in  cases 
other  than  the  one  In  which  South  Dakota  re- 
covered on  donated  bonds  of  North  Carolina; 
and  that  In  order  to  sustain  the  claim  made 
on  behalf  of  the  Lieutenant  and  Acting  Gov- 
ernor that  a  judgment  could  not  be  recovered 
upon  the  bonds,  we  would  have  to  undertake 
to  reverse  the  opinions  of  the  Supreme  Courts 
of  the  United  States  and  of  North  Carolina.* 
In  consonance  with  the  general  principle 
established  by  numerous  decisions,  it  was 
held  in  Kneeland  v.  Lawrence  Bros.  &  Co., 
140  U.  S.  209,  11  Sup.  Ct  786,  35  L.  Ed.  492, 
that  coupon  bonds  payable  to  bearer  passed 
by  delivery,  and  a  bona  fide  purchaser  of 
them  before  maturity  takes  them  free  from 
any  equities  that  might  have  been  set  up  by 
the  original  holders,  and  that  the  burden  of 
proof  Is  on  the  one  who  assails  the  bona  fides 
of  such  purchase.  It  would  be  incumbent  up- 
on the  defendant  In  a  suit  upon  the  bonds  to 
plead  and  show  that  the  action  was  barred 
by  the  statute  of  limitations,  or  this  objec- 
tion might  be  waived.  In  Wilcox  v.  Wil- 
liams, 5  Nev.  213,  it  was  said:  "No  party  is 
compelled  to  plead  the  statute  of  limitations ; 
no  court  can  infer  from  lapse  of  time  ap- 
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parent  on  the  face  of  pleadings,  that  the 
statute  has  run."  In  Moore  v.  Smith,  29  S. 
C.  254,  7  S.  E.  485,  the  court  stated :  "Where 
a  jnst  demand  is  presented,  and  the  statute 
of  limitations  Is  interposed,  that  is  new  mat- 
ter, and  must  be  established  by  him  who  re- 
lies upon  it."  In  consonance  with  numerous 
decisions  in  other  jurisdictions,  the  Supreme 
Court  of  North  Carolina  has  often  held  that 
the  statute  of  limitations  Is  an  affirmative 
defense,  and  must  be  pleaded  and  establish- 
ed by  the  party  who  relies  upon  it.  Hooker 
v.  Worthington,  134  N.  C.  283,  46  S.  E.  726 ; 
Bond  v.  Wilson,  129  N.  C.  387,  40  S.  E.  182; 
Gupton  v.  Hawkins,  126  N.  C.  81,  35  S.  E. 
229;  Parker  v.  Harden,  121  N.  C.  57,  28  S. 
E.  20 ;  Wood  v.  Barber,  90  N.  C.  76 ;  Hobbs 
v.  Barefoot,  104  N.  O.  224,  10  S.  E.  170; 
Nunnery  v.  Averitt,  111  N.  C.  394,  16  S.  E. 
683;  Moore  v.  Garner,  101  N.  C.  374,  7  8.E. 
732;  Graham  v.  O'Bryan,  120  N.  C.  463,  27 
S.  E.  122;  White  v.  Century  Gold  M.  Co.,  28 
Utah,  331,  78  Pac.  868;  Borland  ▼.  Haven 
(C.  C.)  87  Fed.  894;  Pierce  v.  S.  P.  R.  R. 
Co.,  120  Cal.  156,  47  Pac.  874,  52  Pac.  802,  40 
L.  R  A.  350;  Cann  t.  Cann,  40  W:  Va.  138, 

20  S.  E.  910;  Vail  t.  Halton,  14  Ind.  344; 
Lewis  v.  Mason,  84  Va.  731,  10  S.  E.  529; 
Green  v.  Dodge,  79  Vt.  73,  64  Atl.  499 ;  Hunt- 
er t.  Hunter,  63  S.  C.  78,  41  S.  E.  33,  90  Am. 
St  Rep.  663;  Barnet  v.  Houston,  18  Tex. 
Civ.  App.  134,  44  S.  W.  689;  McDowell  v. 
Potter,  8  Pa.  189,  49  Am.  Dec  503 ;  Kilbourne 
v.  Sullivan  Co.,  137  N.  Y.  170,  33  N.  E.  159; 
Moffet  v.  Farwell,  222  111.  548,  78  N.  E.  925. 

It  seems  to  be  also  the  rule  in  North  Caro- 
lina, in  the  Supreme  Court  of  the  United 
States,  and  everywhere,  that  the  time  within 
which  actions  may  be  brought  may  be  short- 
ened if  a  reasonable  time  thereafter  is  al- 
lowed for  the  institution  of  suit,  but  that  a 
litigant  or  claimant  cannot  be  deprived  en- 
tirely of  his  right  to  bring  an  action  by  an 
act  of  the  state  or  Legislature,  as  this  would 
amount  to  a  denial  of  Justice.  Wheeler  v. 
Jackson,  137  U.  S.  245,  11  Sup.  Ct  76,  34  L. 
Ed.  659,  affirming  105  N.  Y.  681 ;  Saranac  v. 
N.  Y.  Comptroller,  177  U.  S.  318,  20  Sup.  Ct 
642.  44  L.  Ed.  786 ;  Mitchell  v.  Clark,  110  U. 
S.  688,  4  Sup.  Ct  170,  812,  28  L.  Ed.  279; 
Vance  v.  Vance,  108  U.  S.  514,  2  Sup.  Ct  854, 
27  L.  Ed.  808;  Sohn  v.  Waterson,  17  Wall. 
597,  21  L.  Ed.  737 ;  Terry  v.  Anderson,  95  U. 
S.  628,  24  L.  Ed.  365;  Culbreth  v.  Downing, 
121  N.  C.  205,  28  S.  E.  294,  61  Am.  St  Rep. 
661 ;  Nichols  v.  Norfolk  R.  R.  Co.,  120  N.  C. 
495,  26  S.  E.  643;  Wilcox  v.  Williams,  5 
Nev.  206;  People  v.  Turner,  117  N.  Y.  227, 
22  N.  E.  1022,  15  Am.  St  Rep.  498;  Flake  v. 
Briggs,  6  R.  I.  557;  Rodebaugh  v.  Phila. 
Traction  Co.,  190  Pa.  858,  42  Atl.  953;  King 
v.  Belcher,  30  S.  C.  881,  9  S.  E.  859 ;  Boon  v. 
Chamberlain,  82  Tex.  480,  18  8.  W.  655; 
Smith  v.  Packard,  12  Wis.  871;  Willard  v. 
Harvey,  24  N.  H.  344 ;  Gulterman  v.  Wishon, 

21  Mont  458,  54  Pac.  566;  Cranor  v.  School 
Dlst,  151  Mo.  119,  52  8.  W.  282;  Garrett  v. 
Beaumont,  24  Miss.  877;  Billings  v.  Hall,  7 


Cal.  1 ;  Hart  v.  Boat  wick,  14  Fla.  162 ;  Cen- 
tral Bank  v.  Solomon,  20  Ga.  408;  Edelstein 
v.  Carllle,  83  Colo.  54,  78  Pac.  680;  Hill  v. 
Gregory,  64  Ark.  317,  42  8.  W.  408;  Bradley 
v.  Llghtcap,  201  111.  511,  66  N.  E.  546;  Mac- 
nichol  v.  Spence,  83  Me.  87,  21  Atl.  748; 
Wooster  v.  Bateman,  128  Iowa,  552,  102  N. 
W.  521;  Baumelster  v.  Silver,  98  Md.  418,  56 
Atl.  825;  Krone  v.  Krone,  37  Mich.  308; 
Russell  v.  Lumber  Co.,  45  Minn.  876,  48  N. 
W.  8;  Lorlng  v.  Alline,  9  Gush.  (Mass.)  68. 
Where  it  is  provided  that  the  payment  of 
bonds  is  to  be  made  in  a  particular  way  or 
out  of  a  particular  fund,  the  statute  of  lim- 
itations does  not  begin  to  run  until  the  fund 
has  been  provided.  Lincoln  County  v.  Lun- 
ing,  138  U.  S.  529,  10  Sup.  Ct  368,  83  L.  Ed. 
766;  State  v.  Lincoln  Co.,  28  Nev.  262,  45 
Pac.  982;  Freehill  v.  Chamberlain,  65  Cal. 
608,  4  Pac.  646;  Robertson  v.  Blaine  Co., 
96  Fed.  63,  82  C  C.  A.  512,  61  U.  8.  App.  242, 
47  L.  R.  A.  459.  That  pursuant  to  an  act  of 
the  Legislature  the  courts  will  compel  the 
levying  of  a  tax  for  the  purpose  of  paying  a 
judgment  recovered  upon  bonds  has  often 
been  held.  Supervisors  v.  U.  S.,  4  Wall.  435, 
18  L.  Ed.  419;  City  of  Galena  v.  Amy,  72  U. 
S.  705,  18  L.  Ed.  560;  City  of  Davenport  v. 
U.  8.,  76  U.  8.  409,  19  L.  Ed.  704;  County  of 
Greene  v.  Daniel,  102  U.  8.  187,  26  L.  Ed. 
99 ;  Lowell  v.  Boston,  111  Mass.  460,  15  Am. 
Rep.'  89;  D.  8.  v.  New  Orleans,  98  U.  S.  381, 
25  L.  Ed.  225;  State  v.  Clay,  46  Mo.  231; 
Shinbone  v.  Randolph,  56  Ala.  183 ;  State  v. 
Milwaukee,  20  Wis.  87;  Stevenson  v.  Sum- 
mit 35  Iowa,  462;  Com.  v.  Com.  of  AUeg. 
Co.,  87  Pa.  277;  Cass  Co.  v.  Johnston,  95  U. 
S.  360,  24  L.  Ed.  416;  Pegram  v.  County 
Com.,  64  N.  C.  557;  Dillon  on  Municipal 
Bonds,  58;  Jones  on  R  R  Securities,  {  800. 

The  objection  that  the  acceptance  of  the 
bonds  directed  by  the  statute  would  tend  to 
disturb  the  friendly  and  harmonious  rela- 
tions existing  between  the  two  states,  and 
other  questions  relating  to  the  wisdom  or 
propriety  of  the  statute,  are  for  the  Legis- 
lature, and  not  for  the  executive  or  the 
courts  to  determine.  It  may  be  conceded 
that  the  courts  could  not  under  any  statute 
passed  by  the  Legislature,  compel  the  Gov- 
ernor to  perform  acts  which  would  be  In 
conflict  with  the  powers  conferred  upon  him 
by  the  Constitution,  and  that  he  is  absolute 
in  all  the  prerogatives  conferred  upon  him 
by  that  instrument  Neither  the  courts  nor 
the  Legislature  can  deprive  him  of  any  au- 
thority conferred  upon  him  by  the  Constitu- 
tion. The  act  in  question  is  clear  and  posi- 
tive in  its  direction  that  the  bonds  be  ac- 
cepted. It  contains  no  qualification  or  con- 
dition that  he  may  refuse  to  receive  them  for 
any  reason.  By  its  terms  no  discretion  or 
Judgment  is  vested  in  him.  It  does  not  re- 
late to  or  infringe  any  of  his  constitutional 
prerogatives.  The  statute  merely  directs  him 
to  perform  a  ministerial  act  and  the  Legis- 
lature could  have  directed  equally  as  well 
that  bonds  as  a  gift  to  the  state  should  be 
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accepted  by  the  State  Treasurer  or  other  of- 
ficer or  person.  The  Constitution  defines  the 
powers  of  the  Governor,  and  provides  clear- 
ly for  the  enactment  of  laws  and  the  juris- 
diction of  courts. 

If  It  be  admitted  that  certain  powers  are 
vested  in  the  Governor  by  the  Constitution, 
which  neither  the  Legislature  nor  the  courts 
can  control,  this  act  in  no  way  relates  to 
such  powers,  and  Is  not  governed  or  limited 
by  any  provision  of  the  Constitution,  unless 
It  be  section  7,  art  5,  which  states  that  "he 
shall  see  that  the  laws  are  faithfully  execut- 
ed," and  the  one  giving  him  the  right  to 
recommend  to  the  Legislature  that  this  or 
any  other  act  be  repealed.  When  an  act, 
not  in  conflict  with  the  Constitution,  passes 
both  houses  of  the  Legislature,  and  is  ap- 
proved by  the  Governor  or  passed  over  his 
veto,  it  is  binding,  and  no  person  is  above 
a  law  so  enacted.  As  he  cannot  prevent 
its  passage  over  his  veto,  he  is  powerless 
to  set  aside  a  statute  after  It  has  become 
the  law.  Section  4,  art.  6,  provides  that  this 
-court  shall  also  have  power  to  Issue  writs 
of  mandamus."  Section  3542  of  the  Com- 
piled Laws,  passed  by  the  Legislature  under 
its  constitutional  powers,  directs  that  the 
writ  may  be  issued  to  any  person  "to  compel 
the  performance  of  an  act  which  the  law  es- 
pecially enjoins  as  a  duty  resulting  from 
an  office,  trust  or  station."  Although  the 
opinions  of  the  Lieutenant  and  Acting  Gov- 
ernor, coming  from  the  highest  executive  of- 
ficer of  the  state,  are  entitled  to  great  re- 
spect, there  is  nothing  under  our  system  of 
government  which  places  him  upon  a  pedes- 
tal above  the  laws  enacted  In  accordance 
with  the  provisions  of  the  Constitution  by 
the  people's  representatives  In  the  Legisla- 
ture assembled.  He,  similarly  with  other 
public  officers,  is  the  chosen  servant  of  the 
people.  The  members  of  this  court,  as  well 
as  the  executive,  are  under  an  oath  provided 
by  the  Constitution  itself  to  support  Its  pro- 
visions. The  one  that  "he  shall  see  that  the 
laws  are  faithfully  executed"  makes  It  even 
more  incumbent  upon  him  than  upon  or- 
dinary citizens  to  yield  obedience  to  the  stat- 
ute. The  fact  that  with  the  best  of  motives, 
and  on  the  highest  of  moral  grounds,  he  may 
disagree  with  the  will  of  the  Legislature  as 
expressed  in  the  statute  cannot  justify  his 
failure  or  refusal  to  perform  an  act  clearly 
required  by  Its  terms. 

Notwithstanding  that  we  may  agree  with 
his  conclusions  as  to  the  policy  or  expedi- 
ency of  the  statute,  and  as  citizens  or  leg- 
islators would  favor  its  amendment,  we,  as 
well  as  the  Lieutenant  and  Acting  Governor, 
are  bound  to  observe  the  Constitution  and 
the  statutes,  including  the  provision  for  the 
Issuance  of  writs  of  mandamus  when  any 
person  refuses  to  perform  an  act  "which  the 
law  especially  enjoins  as  a  duty  resulting 
from  his  office  or  station."  He  may  recom- 
mend the  passage  of  laws  and  approve  or 
reto  bills  after  they  have  been  passed  by 


the  Senate  and  Assembly;  he  may  recom- 
mend the  repeal  of  statutes  which  have  be- 
come the  law  with  or  without  the  Governor's 
approval;  but  after  they  become  the  law, 
with  or  without  his  approval,  he  Is  as  pow- 
erless to  set  them  aside  as  other  officers 
or  individuals,  and  is,  as  we  have  seen,  es- 
pecially enjoined  by  the  Constitution  and 
more  obligated  than  ordinary  citizens  to 
have  them  enforced.  In  the  exercise  of  the 
powers  conferred  upon  him  by  the  Consti- 
tution which  carry  or  imply  any  discretion, 
such  as  those  relating  to  the  approval  or 
vetoing  of  bills  or  certain  appointments  of 
persons  to  office,  his  will  is  absolute  and 
his  action  beyond  the  control  of  the  courts. 
The  Constitution  on  which  our  government 
stands,  and  without  which  it  would  fall, 
nowhere  exempts  the  Governor  from  being 
required,  the  same  as  other  officers,  to  per- 
form ministerial  acts  such  as  are  required 
by  this  statute,  which  in  no  way  conflict 
with  or  pertain  to  bis  constitutional  pre- 
rogatives. If  the  chief  executive  may,  upon 
the  ground  that  in  his  judgment  it  is  not 
for  the  best  Interests  of  the  state,  set  aside 
this  statute,  he  may  also  for  the  same  rea- 
son, and  contrary  to  the  constitutional  re- 
quirement that  he  enforce  the  laws,  Ignore 
other  statutes;  and  other  officers  and  citi- 
zens, not  specially  enjoined  by  the  Constitu- 
tion to  enforce  the  laws,  would  have  quite 
as  much  right  as  be  to  Ignore  statutes  which 
they  did  not  deem  wise  or  expedient 

In  Ex  parte  Boyce,  27  Nev.  331,  75  Pac. 
3  (65  L.  R.  A.  47)  adopting  the  language  of 
Justice  Harlan  and  the  Supreme  Court  of 
the  United  States  in  the  Kansas  case,  we 
said:  "So,  also,  if  it  be  said  that  a  statute 
like  the  one  before  us  is  mischievous  in 
its  tendencies,  the  answer  is  that  the  re- 
sponsibility therefor  rests  upon  the  Legisla- 
ture, not  upon  the  courts.  No  evils  arising 
from  such  legislation  could  be  more  far- 
reaching  than  those  that  might  come  to  our 
system  of  government  if  the  Judiciary,  aban- 
doning the  sphere  assigned  to  It  by  the 
fundamental  law,  should  enter  the  domain 
of  legislation,  and,  upon  grounds  merely  of 
Justice  or  reason  and  wisdom,  annul  statutes 
that  had  received  the  sanction  of  the  peo- 
ple's representatives.  We  are  reminded  by 
counsel  that  it  Is  the  solemn  duty  of  the 
courts,  In  cases  before  them,  to  regard  the 
constitutional  rights  of  the  citizen  against 
merely  arbitrary  power.  This  is  unquestion- 
ably true.  But  It  is  equally  true — indeed, 
the  public  Interests  imperatively  demand — 
that  legislative  enactments  be  recognized  and 
enforced  by  the  courts,  as  embodying  the 
will  of  the  people,  unless  they  are  plainly 
and  palpably,  and  beyond  all  question,  In 
violation  of  the  fundamental  law  of  the  Con- 
stitution. In  Wallace  v.  Mayor  and  City  of 
Reno,  27  Nev.  71,  73  Pac.  528  [63  L.  R.  A 
337,  103  Am.  St  Rep.  747],  we  held  that  the 
people,  and  through  them  the  Legislature, 
had  supreme  power  in  all  matters  of  govern- 
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ment,  where  not  restricted  by  constitutional 
limitations."  These  principles  are  applica- 
ble to  the  executive,  and  he  Is  as  void  of 
power  as  the  courts  to  set  aside  statutes  be- 
cause he  may  deem  them  unwise  or  Inexpedi- 
ent 

It  may  not  tend  to  promote  the  best  feeling 
for  one  state  or  neighbor  or  individual  to  ac- 
quire by  gift  or  purchase,  or  otherwise,  an 
indebtedness  against  another  for  the  pur- 
pose of  enforcing  Its  collection ;  but  to  do  so 
is  not  prohibited  by  any  provision  of  the 
Constitution.  Individuals  are  daily  acquir- 
ing, by  gift,  descent  or  purchase,  indebted- 
ness against  others  and  bringing  suits  for  the 
enforcement  of  the  demands,  and  the  courts 
provided  by  the  Constitution  are  open  for  the 
enforcement  of  these  demands.  There  is 
nothing  in  the  Constitution  which  in  the  re- 
motest degree  inhibits  one  state  from  enforc- 
ing against  another  any  demand,  whether  ac- 
quired by  gift  or  otherwise,  and  the  state  is 
as  free  as  an  individual  to  accept  evidences 
of  indebtedness  and  to  collect  the  amount 
due. 

The  claim  that  the  bonds  may  not  be  ac- 
cepted because  the  friendly  relations  between 
the  two  states  would  be  destroyed  Is  at  vari- 
ance with  the  decision  of  the  Supreme  Court 
of  the  United  States  in  the  case  of  South 
Dakota  v.  North  Carolina.  In  that  case  re- 
pudiated bonds  Issued  by  North  Carolina  to 
aid  railroads  In  the  years  1847, 1855,  and  1866 
were  donated  to  South  Dakota  under  a  stat- 
ute similar  to  ours.  Suit  was  brought  upon 
them,  and  Judgment  obtained  by  South  Dako- 
ta against  North  Carolina  in  the  Supreme 
Court  of  the  United  States  In  the  year  1903. 
192  U.  S.  287,  24  Sup.  Ct  269,  48  L.  Ed.  448. 
Contrary  to  the  contention  made  here,  the 
Supreme  Court  held  that  South  Dakota  could 
recover  notwithstanding  the  bonds  had  been 
donated  to  that  state  by  holders  who  were 
seeking  to  collect  other  similar  bonds,  and 
that  these  holders  were  not  necessary  parties 
to  the  suit.  Whether  the  state  of  North 
Carolina  Is  legally  liable  for  the  payment  of 
these  bonds  is  not  a  question  which  can  be 
properly  determined  in  this  proceeding.  The 
fact  that  their  market  value  is  far  in  excess 
of  the  amount  necessary  to  give  this  court 
jurisdiction,  that  grave  doubt  exists  as  to 
whether  they  may  be  enforced  against  North' 
Carolina,  and  that  the  Legislature  has  pro- 
vided for  their  acceptance,  is  sufficient  for 
the  purposes  of. this  action.  If  the  state  of 
North  Carolina  does  not  legally  owe  them, 
that  will  be  a  defense  to  be  established  In  a 
suit  if  one  is  brought  by  this  state  against 
North  Carolina.  If  the  state  of  North  Caro- 
lina legally  owes  the  amount  due  upon  them, 
there  Is  nothing  in  the  Constitution  which 
prevents  this  state  from  recovering  if  It  ac- 
cepts the  bonds.  If,  on  the  other  hand,  the 
State  of  North  Carolina  does  not  legally  owe 
the  amount  of  the  bonds,  she  would  not  have 
to  pay  them  at  the  end  of  a  suit.  It  can 
hardly  be  said  that  in  passing  our  statute  In 


question  the  Legislature  did  not  understand 
that  it  was  for  the  purpose  of  accepting  state 
bonds  and  enforcing  their  collection  by  litiga- 
tion when  the  language  of  the  act  so  plainly 
indicates  that  it  was  drawn  for  this  purpose. 
Unless  by  future  action  the  Legislature  deems, 
as  a  matter  of  policy  or  propriety,  that  it  Is 
better  to  amend  the  act  or  provide  that  the 
bonds  shall  not  be  accepted  or  enforced,  it 
is  the  duty  of  the  chief  executive  under  the 
statute  to  accept  them  for  the  state.  In  one 
view  the  court  Is  in  the  same  position  as  the 
executive.  It  is  the  duty  of  the  Governor  to 
enforce  the  law  as  he  finds  it,  and  for  the 
court  to  declare  the  law  as  it  finds  it,  regard- 
less of  whether  as  citizens  or  legislators  they 
would  favor  the  repeal  of  the  statute. 

The  cases  are  not  uniform  as  to  when  or 
the  circumstances  under  which  mandamus 
will  Issue  to  control  the  action  of  the  Gov- 
ernor. That  the  writ  will  issue  to  compel  the 
chief  executive  to  perform  a  ministerial  act 
is  in  accordance  with  the  best  authorities, 
and  has  been  the  law  of  this  state  for  more 
than  40  years,  and  since  the  issuance  of  the 
mandate  of  this  court  under  a  decision  writ- 
ten by  Chief  Justice  Beatty  directing  Gov. 
Blasdel  to  sign  and  Issue  a  patent  for  land. 
State  ex  rel.  Wall  v.  Blasdel,  4  Nev.  241.  It 
was  said  in  the  opinion  that  "If  the  law  as 
passed  is  valid  it  must  be  enforced."  There 
was  further  recognition  of  the  right  to  have 
the  writ  of  mandate  Issue  against  the  chief 
executive  when  the  conditions  warrant  In  the 
case  of  Lieut.  Gov.  Laughton  v.  Gov.  Adams, 
19  Nev.  370,  12  Pac.  488.  in  the  case  of  Wa- 
terman we  discharged  the  petitioner  from  ar- 
rest under  an  executive  order  issued  by  the 
Governor  of  this  state  upon  the  requisition 
of  the  Governor  of  Iowa  because  the  Indict- 
ment did  not  state  facts  constituting  a  crime. 
29  Nev.  288,  89  Pac  291,  11  L.  R,  A.  (N.  S.) 
424. 

In  the  case  of  Gray  v.  State,  72  Ind.  568, 
the  court  held  that  the  writ  of  mandate  will 
lie  against  the  Governor  to  enforce  the  per- 
formance of  a  ministerial  duty  not  resting 
in  his  discretion,  and  that  a  ministerial  act 
Is  one  which  a  person  performs  under  a  given 
state  of  facts  and  in  a  prescribed  manner 
in  obedience  to  legal  authority,  without  re- 
gard to  his  own  Judgment  upon  the  proprie- 
ty of  the  act  being  done. 

In  Mlddleton  v.  Low,  30  Cal.  597,  It  was 
held  that  when  a  ministerial  duly  is  specially 
devolved  upon  the  Governor  by  law,  which 
the  Legislature  might  have  conferred  upon 
any  other  state  officer,  the  Governor  may  be 
compelled  to  perform  the  same.  . 

In  Harpending  v.  Haight,  39  Cal.  189,  2 
Am.  Rep.  432,  a  writ  was  issued  commanding 
the  Governor  to  cause  to  be  authenticated  as 
a  statute  a  bill  in  his  possession  which  had 
passed  both  hoqses  of  the  Legislature. 

In  State  v.  Salmon  P.  Chase,  5  Ohio  St  528, 
it  was  held  that  although  the  Governor,  in 
the  exercise  of  the  supreme  executive  power 
of  the  state,  may,  from  the  nature  of  his  au- 
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thority,  hare  a  discretion  which  cannot  be 
controlled  by  the  courts,  yet  in  regard  to  a 
ministerial  act  which  might  have  devolved 
upon  any  other  officer  of  the  state,  and  af- 
fecting any  specific  private  right,  he  may  be 
made  amenable  to  the  compulsory  mandate 
of  the  court  by  mandamus. 

In  Chumasere  v.  Potts,  2  Mont  243,  a  writ 
was  issued  commanding  the  Governor,  with 
other  officers,  to  canvass  the  vote. 

In  Magruder  v.  Swann,  25  Md.  175,  it  was 
held  that  the  Governor,  like  other  officers,  in 
the  discharge  of  mere  ministerial  duties,  is 
subject  to  the  writ  of  mandamus,  which  can- 
not be  denied  to  a  suitor  without  acknowl- 
edging an  authority  higher  than  the  law. 

In  State  v.  Martin,  Governor,  38  Kan.  641, 
17  Pac.  162,  It  was  held  that  where  purely 
ministerial  duties  are  by  statute  imposed  up- 
on the  Governor,  and  these  duties  are  only 
such  as  might  be  devolved  upon  any  other 
officer  or  agent,  their  performance  may  be 
compelled  by  mandamus  or  injunction.  The 
court  said:  "In  the  case  of  Marbury  v.  Madi- 
son; 1  Cranch.  163  [2  L.  Ed.  60],  Chief  Jus- 
tice Marshall  uses  the  following  language: 
The  very  essence  of  civil  liberty  consists  in 
the  right  of  every  individual  to  claim  the 
protection  of  the  laws,  whenever  he  receives 
an  injury.  One  of  the  first  duties  of  gov- 
ernment is  to  afford  that  protection.'  And 
further  on  in  the  same  case,  page  166  [1 
Cranch,  2  L.  Ed.  60],  after  stating  that  the 
courts  cannot  control  executive  discretion, 
the  great  Cbief  Justice  uses  tbe  following 
language:  'But  when  the  Legislature  pro- 
ceeds to  Impose  on  that  officer  (the  Secretary 
of  State  of  the  United  States)  other  duties; 
when  he  is  directed  peremptorily  to  perform 
certain  acts;  when  the  rights  of  individuals 
are  dependent  on  the  performance  of  those 
acts,  he  is,  so  far,  the  officer  of  the  law;  Is 
amenable  to  the  laws  for  his  conduct,  and, 
cannot  at  bis  discretion  sport  away  the  vest- 
ed rights  of  others.'  In  the  case  of  Tenn., 
etc.,  Bid.  Co.  v.  Moore,  36  Ala.  382,  the  fol- 
lowing language  Is  used:  'All  this  is  but  the 
result  of  the  just  and  wholesome  principle 
that  no  public  functionary,  whatever  his  of- 
ficial rank,  is  above  the  law,  or  will  be  per- 
mitted to  violate  its  express  command  with 
impunity.  While,  therefore,  It  is  true  that, 
in  regard  to  many  of  the  duties  which  be- 
long to  his  office  the  Governor  has,  from  the 
very  nature  of  the  authority,  a  discretion 
which  the  courts  cannot  control,  yet,  In  ref- 
erence to  mere  ministerial  duties  imposed 
upon  him  by  statute,  which  might  have  been 
devolved  upon  another  officer  if  the  Legis- 
lature had  seen  fit,  and  on  the  performance 
of  which  some  specific  private  right  depends, 
he  may  be  made  amenable  to  the  compulsory 
process  of  the  proper  court  by  mandamus.' 
*  *  •  Of  course  we  should  always  pre- 
sume that  the  Governor  intends  to  do  his 
duty,  but  he  may  be  mistaken  as  to  the  law, 
of  he  may  not  be  sufficiently  advised  as  to 
the  facts  upon  which  the  applicant  for  relief 
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founds  his  right  thereto,  and  there  is  no  way 
prescribed  by  law  by  which  issues  can  be 
made  up  and  tried  before  the  Governor  as  is- 
sues are  made  up  and  tried  before  the  courts. 
The  courts  are  created  for  the  express  pur- 
pose of  trying  controversies,  while  the  other 
departments  and  ministerial  officers  are  not 
It  is  also  claimed  that  if  the  courts  may  con- 
trol the  ministerial  acts  of  the  Governor,  and 
may  also  determine  which  are  ministerial 
acts  and  which  are  not,  then  that  the  courts 
may  determine  everything,  and  obtain  com- 
plete control  over  the  entire  executive  de- 
partment including  the  Governor.  It  must 
be  remembered,  however,  that  all  controver- 
sies must  be  determined  somewhere,  and  that 
the  courts  are  the  only  tribunals  created  by 
the  Constitution  and  the  laws  for  the  special 
purpose  of  construing  the  Constitution  and 
the  laws,  and  of  determining  controversies 
between  parties,  and  the  power  to  determine 
whether  a  given  power  is  a  purely  minis- 
terial power,  or  not  and  whether  an  appli- 
cant for  relief  in  any  particular  case  has  a 
right  to  such  relief  under  the  law  creating 
such  power,  or  not  comes  particularly  with- 
in the  province  of  the  courts.  And  a  deter- 
mination in  such  a  case  Is  purely  judicial, 
and  is  one  of  the  things  for  which  courts 
were  created,  and  they  could  not  refuse  their 
aid  in  such  cases  without  so  far  wholly 
abandoning  their  duties  and  abdicating  their 
jurisdiction." 

The  United  States  Supreme  Court,  speaking 
through  Chief  Justice  Marshall,  in  the  case 
of  Osborn  v.  United  States  Bank,  22  U.  S. 
866,  6  L.  Ed.  204,  said:  "Judicial  power,  as 
contradistinguished  from  the  power  of  the 
laws,  has  no  existence.  Courts  are  the  mere 
Instruments  of  the  law,  and  can  will  noth- 
ing. When  they  are  said  to  exercise  a  dis- 
cretion, it  is  a  mere  legal  discretion,  a  dis- 
cretion to  be  exercised  In  discerning  the 
course  prescribed  by  law;  and,  when  that  Is 
discerned,  it  is  the  duty  of  the  court  to  fol- 
low it.  Judicial  power  is  never  exercised  for 
the  purpose  of  giving  effect  to  the  will  of 
the  judge;  always  for  the  purpose  of  giving 
effect  to  the  will  of  the  Legislature;  or,  in 
other  words,  to  the  will  of  the  law." 

In  State  v.  Cummlngs,  36  Mo.  263,  278,  It 
is  said:  "It  is  not  for  the  judiciary  to  in- 
quire whether  laws  violate  the  general  prin- 
ciples of  liberty  or  natural  justice,  or  wheth- 
er they  are  wise  or  expedient  or  not  They 
can  only  declare  whether  they  are  repugnant 
to  constitutional  provisions  and  limitations. 
It  would  be  a  violation  of  well-established 
and  safe  principles  for  courts  to  resort  to 
any  other  test  There  is  no  higher  law  by 
which  we  can  be  governed.  An  attempt  by 
judicial  construction  to  obstruct  a  law,  or  a 
failure  to  enforce  it  would  be  monstrous 
usurpation.  We  cannot  make  or  repeal  a 
law;  we  are  not  intrusted  with  any  such 
power.  If  it  is  wrong,  unjust  or  oppressive, 
an  appeal  must  be  made  to  the  people  in 
their  political  capacity  at  the  polls  to  apply 
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the  remedy.  We  will  not  attempt  to  exer- 
cise Judicial  legislation.  We  can  scarcely 
conceive  of  anything  that  would  be  a  com- 
pensation for  Introducing  Into  our  Jurisprud- 
ence such  a  pernicious  doctrine.  The  most 
odious  and  dangerous  of  all  laws  would  be 
those  depending  upon  the  discretion  of 
Judges." 

The  petitioner  has  filed  a  special  reply 
brief,  citing  extracts  from  numerous  authori- 
ties holding  that  the  courts  have  discretion 
as  to  the  issuing  of  the  writ  of  mandate  in 
aid  of  private  rights,  but  no  such  discretion 
when  it  is  invoked  In  matters  of  public  right 
Among  these  authorities  are:  Tapping  on  Man- 
damus, 64,  66,  287,  288;  2  Dillon  on  Munic- 
ipal Corporations,  §  695;  New  Haven  Co.  v. 
State,  44  Conn.  376;  State  v.  Doyle,  40  Wis. 
220;  Spelling  on  Injunctions  and  Extraordi- 
nary Remedies,  §  22;  Savannah  Canal  Co.  v. 
Shuman,  91  Ga.  402,  17  S.  E.  937,  44  Am.  St 
Rep.  43;  19  Am.  &  Eng.  Ency.  of  Law,  753. 
If  the  court  has  any  discretion  In  a  case  like 
this  one,  it  ought  not  to  exercise  it  by  deny- 
ing the  writ,  which  would  result  In  a  Judi- 
cial repeal,  the  usurpation  of  the  powers  of 
the  Legislature,  and  a  dangerous  precedent 
If  the  plain  terms  of  this  act  may  be  thus 
set  aside,  no  statute  would  be  certain,  no 
litigant  or  counsel  would  be  sure  of  the  law 
until  finally  announced  according  to  the  vary- 
ing moods  of  the  court,  and  no  person  would 
be  secure  In  his  rights.  In  Russia,  the  Czar 
at  pleasure  sets  aside  the  acts  of  the  Duma, 
passed  by  the  people's  delegates.  The  high- 
est officers  In  this  government  as  well  as 
kings  and  emperors  in  the  leading  constitu- 
tional monarchies  of  the  world,  are  without 
power  to  set  aside  the  laws  of  the  country. 
The  Young  Turks  deposed  a  sultan  for  his 
failure  to  observe  the  requirements  of  the 
Constitution.  For  the  purpose  of  giving 
soundness  and  stability  to  our  laws,  the  peo- 
ple have  wisely  provided  in  the  organic  act 
of  the  state  that  bills,  whether  for  proposed 
statutes  or  repeals,  must  pass  both  branches 
of  the  Legislature,  and  have  given  the  Gov- 
ernor the  power  to  veto  or  approve  before 
they  become  effective.  If  this  and  other  stat- 
utes, when  their  language  and  meaning  are 
clear,  could  be  set  aside  or  ignored  at  the 
discretion  or  changing  will  of  succeeding 
Governors  or  courts,  the  laws  might  become 
nearly  as  uncertain  and  unstable  as  the 
clouds  that  float  above  our  mountain  peaks. 
It  cannot  be  implied  that  the  Governor  has 
power  to  set  aside  the  laws  when  he  is  spe- 
cially enjoined  by  the  Constitution  to  enforce 
them. 

For  us  to  hold  contrary  to  the  plain  mean- 
ing, that  the  constitutional  provision  that  the 
Governor  shall  faithfully  execute  the  laws 
allows  him  to  set  them  aside  at  will,  would 
be  a  misconception,  sarcasm,  and  travesty 
upon  the  organic  act  upon  which  the  state 
stands. 

If  the  members  of  the  Legislature  agree 
with  the  views  of  the  Lieutenant  and  Acting 


Governor,  they,  and  not  he  nor  the  courts, 
have  the  power  to  repeal  or  amend  the  law 
for  the  reasons  he  advances. 

We  cannot  assume  that  the  new  execu- 
tive, who  will  take  office  on  the  first  of  the 
year,  will  fall  to  follow  the  law  as  construed 
by  the  court,  or  refuse  to  obey  the  statute  if 
it  is  not  repealed  or  amended,  or  If  the  re- 
quirement of  the  act  remain  unabrogated. 

The  writ  will  issue  as  demanded  in  the 
petition;  but  in  order  to  give  the  Legislature, 
which  is  about  to  convene,  and  which  is  the 
only  branch  of  our  government  having  power 
to  change  a  statute,  an  opportunity  to  consid- 
er the  objections  which  have  been  made  to 
the  acceptance  of  the  bonds,  and  to  repeal 
or  amend  the  act  if  it  desires,  the  services 
and  execution  of  the  order  will  be  stayed  un- 
til the  close  of  the  60-day  session  of  that 
body  and  the  further  order  of  the  court 

SWEENEY,  J.  (concurring).  I  concur  In 
the  Judgment  of  Justice  TALBOT.  I  served 
in  the  Legislature  of  Nevada  in  1901  which 
enacted  this  measure,  as  a  member  of  the  As- 
sembly from  Ormsby  county.  At  the  request 
of  the  then  Governor  of  Nevada,  Gov.  R.  Sad- 
ler, I  Introduced  the  bill  In  question  "by  re- 
quest" which  the  legislative  records  disclose, 
authorizing  the  state  to  accept  and  collect 
grants,  devises,  bequests,  donations,  and  as- 
signments. The  bill  passed  both  houses  of 
the  Legislature  unanimously,  and  was  signed 
by  the  Governor.  This  statute  is  the  only 
one  of  its  nature  In  our  statute  books  which 
places  the  state  in  a  position  to  officially  ac- 
cept gifts,  grants,  devises,  bequests,  dona- 
tions, and  assignments.  Under  this  act  and 
by  virtue  of  Its  terms,  the  officer  designated 
in  this  act  to  officially  receive,  so  that  the 
title  might  become  vested  in  the  state,  ac- 
cepted, and  the  state  received,  from  Clarence 
H.  Mackay  the  gift  of  $200,000  and  other 
monetary  donations  for  our  State  University. 

These  North  Carolina  bonds,  Involved  In 
the  present  case,  are  the  second  gift  offered 
to  the  state  since  the  passage  of  this  act 
about  10  years  ago.  At  the  time  of  the  pas- 
sage of  this  act  before  the  Legislature,  no 
question  of  policy  or  expediency  as  to  the  ac- 
ceptance of  state  bonds,  such  as  are  involved 
in  the  present  case,  was  debated  or  consid- 
ered, and  knowing  personally  that  if  such  a 
proposal  of  bonds  was  made  as  is  involved  In 
the  present  proposed  gift  that  I  would  not 
have  voted  as  a  legislator  for  this  bill,  un- 
less amended  so  as  to  avoid  such  a  neces- 
sity of  enforcing  the  collection  of  bonds  of 
the  character  offered  in  the  present  case,  by 
reason  of  conditions  existing  at  the  time  of 
their  issuance  and  the  alleged  questionable 
original  indebtedness  they  were  issued  to  re- 
deem, I  would  be  pleased  to  see  the  incom- 
ing -Legislature  amend  the  law  to  cover  this 
situation  so  as  to  avoid  this  necessity. 

As  a  Judge  of  this  tribunal,  however,  the 
law,  as  enacted  by  the  Legislature  until 
amended  or  repealed  by  the  legislative  de- 
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partment,  must  take  its  course,  any  personal 
sentiment  to  the  contrary  notwithstanding. 
Under  the  Constitution  of  the  United  States, 
which  is  the  supreme  law  of  the  land,  and 
the  Constitution  of  Nevada,  which  we  are 
obligated  to  obey  under  oath,  we  must  order 
enforced  any  valid  law  irrespective  of  senti- 
ment, and  against  any  executive  officer  en- 
joined by  law  to  a  performance  of  a  minis- 
terial duty  if  he  fails  to  execute  the  law.  In 
this  great  country  of  ours,  as  it  should  be, 
under  a  Constitution  which  was  ordained  to 
make  all  men  equal  under  the  law,  no  man 
is  above  the  law  whether  he  be  the  President 
of  the  United  States  or  its  lowliest  citizen- 
millionaire  or  pauper;  and  while  in -the  Brit- 
ish and  other  governments  that  have  not  as 
yet  advanced  to  a  republic  like  ours  the  peo- 
ple are  satisfied  with  the  doctrine  that  pre- 
vails that  the  king  or  ruling  head  is  above 
the  law  and  can  do  no  wrong,  yet  in  this 
country  every  American  citizen  is  legally 
equal  before  the  law,  and  it  is  the  plain  duty 
of  all  officers  to  obey  the  law  which  they  by 
oath  promise  to  do,  and  a  writ  of  mandate 
should  issue  to  enforce  such  performance. 

I  especially  desire  to  emphasize  my  ap- 
proval and  concurrence  in  the  opinion  of  Jus- 
tice TALBOT  to  the  effect  that  mandamus 
lies  to  enforce  the  nonperformance  of  a  legal 
duty  ministerially  enjoined  by  law  on  the 
Acting  Governor  or  any  other  executive  of- 
ficer, in  view  of  the  position  taken  so  decid- 
edly by  the  attorneys  for  the  Acting  Gov- 
ernor that  mandamus  will  not  lie  against  a 
chief  executive  of  the  state,  and  to  check  as 
far  as  lies  in  my  power  the  constant  and 
widespread  attempt  throughout  the  land  to 
usurp  the  powers,  which  the  framers  of  our 
Constitution  especially  delegated  and  vested 
separately  In  the  three  co-ordinate  branches 
of  our  government 

The  present  case  typifies  to  a  nicety  the 
position  I  desire  impressed,  and  the  evil  I 
desire  checked,  In  the  tendency  of  one  depart- 
ment of  our  government  to  usurp  the  powers 
of  the  other,  and  which  are  expressly  dele- 
gated by  the  framers  of  our  government  to 
the  three  co-ordinate  branches,  and  discloses 
how  courts  and  judges  and  executive  officers, 
swayed  consciously  or  unconsciously  by  sen- 
timent, may  usurp  or  encroach  on  the  powers 
vested  in  other  departments,  and  violate  the 
spirit  of  our  Constitution,  and  which,  if  un- 
checked, will  ultimately  nullify  the  grandest 
scheme  of  government  ever  proposed  by  man. 

The  act  In  question  was  passed  by  the  Leg- 
islature, which  has  the  sole  power,  subject 
to  the  veto  power  of  the  Governor,  to  pass 
the  measure.  The  act  in  plain  terms  states 
that  the  state  shall  accept  state  bonds,  de- 
vises, bequests,  and  assignments.  The  ques- 
tipn  of  whether  or  not  the  Legislature  in- 
tended to  place  the  state  In  Its  present  po- 
sition of  enforcing  the  collection  of  state 
bonds  of  the  character  given  them  was  not 
considered  or  debated  by  the  Legislature; 
but  the  fact  remains  that  the  act  states  in 


plain,  unambiguous,  mandatory  terms  "that 
whenever  any  grant,  devise,  bequest,  dona- 
tion or  gift  or  assignment  of  money,  bonds 
or  choses  in  action  or  of  any  property,  real 
or  personal,  shall  be  made  to  this  state,  the 
Governor  is  hereby  directed  to  receive  and 
accept  the  same,  so  that  the  right  and  title 
to  the  same  shall  pass  to  the  state.  •  •  •  " 
While  personally,  we  might  wish  that  the 
act  reposed  a  discretion  in  the  Governor  for 
the  purpose  of  refusing  to  accept  the  bonds 
proffered  in  the  present  case,  yet,  as  Judges 
Interpreting  the  law,  we  have  no  alternative 
legally  than  to  declare  the  law  as  we  find  it 
Personally,  I  believe  the  state  and  its  busi- 
ness should  be  conducted  on  the  same  busi- 
ness plane  as  that  of  any  private  citizen,  and 
in  so  far  as  the  acceptance  of  gifts  is  con- 
cerned, the  state  ought  to  be  In  the  same  po- 
sition to  accept  or  decline  a  gift,  when  the 
state's  prestige  or  standing  might  be  injured 
in  so  accepting,  and  where  it  is  necessary  to 
sue  to  enforce  a  voluntary  gift  It  should  al- 
so be  in  a  position  to  consider  any  strings 
attached  to  the  proposed  gift  from  whom, 
and  the  character  and  nature  of  the  gift; 
but  these  are  matters  to  be  remedied  solely 
by  the  legislative  department  and  not  within 
the  province  of  tue  executive  or  judicial  de- 
partments. 

As  to  the  discretion  reposed  In  this  court 
to  refuse  to  Issue  the  writ  of  mandate,  be- 
cause of  the  alleged  want  of  value  In  the 
bonds,  and  on  the  principle  that  courts  will 
not  deal  with  frivolous  or  valueless  things, 
we  are  legally  precluded  from  so  acting,  be- 
cause the  bonds  on  their  face  show  a  value  of 
over  9401,000,  and  a  market  value  of  over 
$100,000,  and  the  Supreme  Court  of  the  Unit- 
ed States  and  other  courts,  even  including 
the  Supreme  Courts  of  North  Carolina  and 
Nevada,  have  held  that  bonds  of  a  sovereign 
state  are  presumed  to  be  valid  until  other- 
wise shown,  and  the  statute  of  limitations 
does  not  run  against  the  right  of  a  sovereign 
state  to  sue  another  sovereign  state  on  bonds 
regularly  passed  by  the  Legislature  of  a  sover- 
eign state,  even  though  a  Legislature  might 
later  try  to  repudiate  them.  This  latter  point 
was  directly  passed  on  in  a  case  which  went 
to  the  United  States  Supreme  Court,  where 
the  bonds  in  question  were  issued  by  Lincoln 
county,  Nev.,  and  attempted  to  be  repudiated 
by  Lincoln  county  because  of  the  fraudu- 
lent or  extravagant  nature  of  their  incur- 
rence. These  Lincoln  county  bonds  at  the 
time  of  their  Issuance  in  1882  only  amounted 
to  $180,000,  and  In  the  year  1900  the  interest 
had  accumulated  to  over  $420,000;  that  the 
bonded  indebtedness  of  Lincoln  county  on 
these  same  bonds  was  in  excess  of  $600,000 ; 
yet  the  Supreme  Court  of  the  United  States 
set  aside  the  attempted  repudiation  of  'Lin- 
coln county,  and  held  that  the  statute  of  lim- 
itations did  not  run  against  the  holders  of 
the  bonds  because  of  the  failure  of  Lincoln 
county  to  keep  paid  the  accrued  interest 
thereon.  These  Lincoln  county  bonds,  or  the 
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greater  portion  of  them,  were  later  bought 
by  the  railroad  companies  running  through 
Lincoln  county  for  their  own  protection,  and 
later  compromised  at  about  60  cents  on  the 
dollar  with  4  per  cent  Interest,  but  the  fact 
remains  that  there  was  found  to  be  no  legal 
way  whereby  Lincoln  county  could  repudiate 
their  payment 

The  law  in  question  is  conceded  by  all  to 
be  constitutional,  and  it  is  the  legal  duty  of 
the  executive  officer,  designated  in  the  act 
to  perform  the  duty  enjoined  on  him  as  or- 
dained by  the  legislative  department  and  it 
is  our  judicial  duty  to  declare  the  law,  and 
order  its  enforcement  If  an  executive  of- 
ficer can  set  aside  one  valid  law,  he  can  set 
aside  any  other  valid  law  and  place  himself 
above  the  law. 

To  deny  the  writ  we  would  have  to  usurp 
a  power  and  right  vested  solely  in  the  leg- 
islative department  and  take  a  contrary 
view  to  the  United  States  Supreme  Court 
and  the  Supreme  Courts  of  Nevada  and 
North  Carolina  which  have  passed  practical- 
ly upon  every  point  presented  in  this  case 
adversely  to  the  respondent 

Under  the  Judgment  and  power  vested  In 
this  court  by  the  Constitution,  the  writ  must 
Issue  In  pursuance  to  the  law,  but  its  execu- 
tion will  be  temporarily  stayed  for  a  period 
of  time  to  extend  until  the  close  of  the  Leg- 
islature, which  is  about  to  convene,  so  that 
an  opportunity  may  be  had  to  consider 
whether  the  Legislature  is  desirous  of 
amending  the  law  as  above  indicated  to  meet 
the  objections  Interposed  to  the  acceptance 
of  the  proposed  bonds  or  to  repeal  the  act 

If  the  law  remains  unchanged,  the  writ 
which  will  now  issue,  will  become  operative; 
in  the  interim,  for  the  reasons  above  assign- 
ed, the  execution  of  the  writ  will  be  tempo- 
rarily suspended,  and  until  the  further  order 
of  this  court 

NORCROSS,  O.  J.  (dissenting).  I  am  un- 
able to  concur  in  the  conclusions  reached  by 
my  learned  Associates  in  this  proceeding.  I 
think  the  writ  should  be  denied. 

Conceding  that  the  act  of  1901  is  manda- 
tory, and  that  the  Governor  has  no  discretion 
to  refuse  any  gifts,  bequests,  assignments, 
etc.,  mentioned  in  the  statute,  nevertheless, 
I  think  it  Is  clear  from  the  language  of  the 
statute  that  such  duty  is  only  imposed  where 
the  grant  devise,  bequest  donation,  gift  or 
assignment  is  as  to  a  thing  of  value.  There 
Is  no  allegation  in  the  petition  that  the  145 
bonds  of  the  state  of  North  Carolina  tend- 
ered to  the  Governor  for  the  benefit  of  the 
state  of  Nevada  are  of  any  value  whatever. 
The  respondent  has  alleged  in  his  answer,  as 
a  reason  for  his  refusal,  that  the  said  bonds 
are  of  no  value  whatever;  that  they  were 
fraudulently  issued,  and  have  been  repudiat- 
ed by  the  state  issuing  the  same.  These 
bonds,  upon  their  face,  would  naturally 
arouse  some  suspicion  as  to  whether  they 
were  of  value.  They  were  all  more  than 


10  years  past  due  when  offered.  The  face 
value  of  the  bonds  was  $1,000  each,  a  total 
of  $145,000,  upon  which  unpaid  interest  cou- 
pons were  attached  amounting  to  over  $256,- 
000.  Upon  most,  if  not  all  of  these  bonds,  no 
interest  had  been  paid  for  over  40  years. 
They  were  all  issued  in  pursuance  of  acts  of 
the  Legislature  of  the  state  of  North  Caro- 
lina, passed  during  the  years  1868  and  1868. 
In  so  far  as  the  state  of  North  Carolina  had 
power  to  do,  it  had  repudiated  these  bonds. 
The  answer  of  the  respondent  in  this  case 
contains  the  following  allegation:  "That  the 
said  bonds  referred  to  in  the  petition  of 
relator,  and  so  authorized  and  Issued  as 
aforesaid,  were  in  true  legal  effect  declared 
invalid  and  uncollectible  by  a  constitutional 
amendment  adopted  by  the  people  of  the  state 
of  North  Carolina  In  1880,  which  said  consti- 
tutional amendment  is  in  words  and  figures 
following,  to  wit:  The  state  shall  never  as- 
sume or  pay  or  authorize  the  collection  of  any 
debt  or  obligation  express  or  implied,  in- 
curred in  aid  of  Insurrection  or  rebellion 
against  the  United  States  or  any  claim  for 
the  loss  or  emancipation  of  any  slave;  nor 
shall  the  General  Assembly  assume  or  pay 
or  authorize  the  collection  of  any  tax  to  pay, 
either  directly  or  Indirectly,  express  or  Im- 
plied, any  debt  or  bond  incurred  or  issued 
by  the  authority  of  the  Convention  of  the 
year  1868,  nor  any  debt  or  bond  incurred  or 
Issued  by  the  Legislature  of  the  year  1868  ei- 
ther at  its  special  session  of  the  year  1868 
or  at  its  regular  sessions  of  the  years  1868- 
1869  and  1869-1870,  except  the  bonds  issued 
to  fund  the  interest  on  the  old  debt  of  the 
state,  unless  the  proposing  to  pay  the  same 
shall  have  first  been  submitted  to  the  people 
and  by  them  ratified  by  a  vote  of  a  majority 
of  all  the  qualified  voters  of  the  state  at  a 
regular  election  held  for  that  purpose.'" 

The  bonds  in  question  tendered  to  the 
state  of  Nevada  are  apparently  in  a  very 
different  situation  than  the  bonds  given  to 
the  state  of  South  Dakota  under  the  provi- 
sions of  a  similar  act  to  that  involved  in  this 
action,  and  which  were  sued  upon  by  the 
state  of  South  Dakota  in  the. case  of  South 
Dakota  v.  North  Carolina,  192  U.  S.  287,  24 
Sup.  Ct  269,  48  L  Ed.  448.  The  bonds  giv- 
en to  the  state  of  South  Dakota  were  never 
directly  repudiated  by  the  state  of  North 
Carolina,  and  were  secured  by  stock  of  the 
North  Carolina  Railroad  Company.  The 
Judgment  In  that  case  went  no  further  than 
to  say  that  in  the  event  said  bonds  were  not 
paid  by  the  first  Monday  of  January,  1905, 
that  an  order  of  sale  be  issued  to  the  mar- 
shal of  the  Supreme  Court  directing  him  to 
sell  at  public  auction  all  the  Interest  of  the 
state  of  North  Carolina  in  and  to  the  said 
shares  of  the  capital  stock  of  the  North 
Carolina  Railroad  Company  held  as  security 
for  the  payment  of  said  bonds.  Any  further 
relief  was  left  for  future  consideration  upon 
application  to  the  court. 

It  does  not  appear  that  the  bonds  in  quea- 
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tlon  In  this  proceeding  are  secured  by  any 
mortgage  or  other  collateral  security  as  in 
the  North  Dakota  case.  Even  If  we  are  to 
indulge  In  the  presumption  that  these  bonds 
were  Issued  in  pursuance  of  law,  and  were 
untainted  by  any  fraudulent  proceeding,  nev- 
ertheless a  grave  question  is  presented  as  to 
the  means  of  enforcing  any  judgment  which 
might  possibly  be  obtained  in  the  Supreme 
Court  of  the  United  States. 

During  the  progress  of  the  argument  in 
this  case  one  of  the  counsel  for  the  petition- 
er stated  that  he  believed  these  bonds,  in 
their  present  form,  had  some  market  value,  and 
was  of  the  opinion  that  it  was  about  25  cents 
on  the  dollar  of  the  par  value  of  the  bonds. 
I  do  not  think  that  this  statement  should  be 
considered  as  establishing  that  the  bonds 
have  any  value  whatever  in  the  face  of  a 
failure  to  make  any  allegation  in  the  peti- 
tion that  they  were  of  any  value  and  an  ab- 
solute denial  that  they  were  of  value  made 
by  the  answer.  It  is  conceded  that  in  the 
hands  of  individuals  they  are  absolutely  un- 
collectible. When  the  property  of  the  state, 
the  most  that  can  be  said  is  that  the  state 
might  institute  a  suit  for  the  recovery  upon 
these  bonds  against  the  state  of  North  Caro- 
lina in  the  Supreme  Court  of  the  United 
States.  In  such  action  the  state  of  North 
Carolina  could,  if  such  were  the  fact,  show  that 
the  bonds  were  never  legally  issued  or  were 
fraudulently  issued.  If  these  questions  should 
be  resolved  in  favor  of  the  bonds,  there  would 
then  remain  the  question  whether  the  provi- 
sion of  the  Constitution  of  the  state  of  North 
Carolina  was  violative  of  the  provisions  of 
the  federal  Constitution,  and,  If  this  ques- 
tion was  also  determined  In  favor  of  the 
state  of  Nevada  as  holder  of  the  bonds,  there 
would  still  be  presented  the  very  grave  ques- 
tion of  enforcing  the  judgment  against  the 
state  of  North  Carolina,  should  that  state 
not  voluntarily  make  provisions  for  payment 
In  this  proceeding,  we  ought  not,  in  my  judg- 
ment, to  indulge  the  presumption  that  the 
state  of  North  Carolina,  without  valid  and 
sufficient  reason  therefor,  embodied  in  its 
organic  law  a  repudiation  of  these  bonds. 
For  these  reasons,  I  am  of  the  opinion  that 
this  court  is  amply  justified  In  holding  that 
there  is  a  failure  upon  the  part  of  the  peti- 
tioner to  make  any  showing  that  the  bonds  in 
question  are  of  any  value.  The  statute  of 
1901,  quoted  In  the  prevailing  opinion  as  be- 
fore stated,  is  only  intended  to  apply  to  some 
"property  or  thing  of  value."  It  will  hard- 
ly be  contended,  I  think,  that  the  Legislature, 
in  passing  the  act  of  1901,  contemplated  that 
the  Governor  should  be  required  to  accept 
bonds  of  the  character  Involved  in  this  pro- 
ceeding. 

This  court,  to  refuse  the  writ  in  this  case, 
would  not  have  to  go  any  further,  in  my 
Judgment,  than  it  went  in  the  case  of  State 
v.  Beck,  25  Nev.  113.  57  Pac.  936.  In  that 
case  this  court,  by  Bonn i field,  C.  J.,  said: 
"Whatever  may  have  been  the  legislative  ob- 
ject in  passing  the  act,  we  presume  it  was  a 


good  one,  but  we  cannot  Indulge  such  violent 
presumption  as  that  the  object  was  to  compel 
a  county  to  pay  a  claim  which  has  been  final- 
ly adjudicated  by  the  courts  to  be  fraudu- 
lent on  the  part  of  the  claimant  'Manda- 
mus should  not  be  granted  to  compel  a  tech- 
nical compliance  with  the  strict  letter  of  the 
law,  in  disregard  of  its  spirit'  Wledwald  v. 
Dodson,  95  Cal.  450,  30  Pac.  580;  State  v. 
Board  Com'rs  Phillips  Co.,  26  Kan.  419; 
High,  Extra.  Rem.  (3d  Ed.)  $  9.  The  writ 
is  denied." 

In  the  case  of  People  v.  Board  of  Assess- 
ors, 137  N.  T.  201,  33  N.  E.  145,  the  court 
said:  "The  writ  of  mandamus  is  not  always 
demandable  as  an  absolute  right  and  wheth- 
er it  shall  be  granted  or  not  frequently  rests 
in  the  discretion  of  the  court  State  ex  rel. 
v.  Commissioners  of  Phillips  Co.,  26  Kan. 
419;  People  v.  Hatch,  33  111.  9,  134;  People 
ex  rel.  Sherwood  v.  Board  of  Canvassers,  129 
N.  T.  360  [29  N.  E.  345,  14  L.  R  A.  646]. 
The  writ  will  be  granted  to  prevent  a  fail- 
ure of  justice,  but  never  to  promote  mani- 
fest injustice.  It  is  a  remedial  process,  and 
may  be  issued  to  remedy  a  wrong,  not  to 
promote  one,  to  compel  the  discharge  of  a 
duty  which  ought  to  be  performed,  but  not 
to  compel  the  performance  of  an  act  which 
will  work  a  public  and  private  mischief,  or 
to  compel  a  compliance  with  the  strict  let- 
ter of  the  law  In  disregard  of  its  spirit  or 
in  aid  of  a  palpable  fraud."  See,  also,  26 
Cyc.  143-155. 

Without  considering  any  of  the  other  ques- 
tions argued  in  this  proceeding,  1  am  of  the 
opinion  that  the  failure  to  allege  In  the  peti- 
tion, or  otherwise  establish,  that  the  bonds 
offered  were  of  any  value  Is  conclusive  of 
this  case.  The  burden  was  on  the  petitioner 
to  allege,  and,  if  denied,  to  establish  upon  the 
hearing,  that  the  bonds  were  of  some  sub- 
stantial value.  The  petition  only  alleged  that 
certain  bonds  were  tendered  to  the  respond- 
ent as  Acting  Governor,  for  the  benefit  of  the 
State,  without  any  allegation  whatever  that 
they  were  of  any  value.  Upon  their  face 
they  appeared  to  be  long  past  due,  and  as 
having  never  been  acknowledged  as  being 
valid  subsequent  to  their  issue  by  the  pay- 
ment of  interest  thereon. 

The  refusal  of  the  respondent  to  receive 
the  bonds  in  question  was  based,  among  other 
grounds,  upon  the  ground  that  they  were 
valueless.  If  the  respondent  was  correct  in 
his  conclusions  In  this  regard,  he  was,  in  my 
judgment  acting  within  the  law  in  refusing 
to  accept  the  bonds.  It  was  Incumbent  upon 
the  petitioner  in  this  proceeding  to  allege 
and  prove  that  the  bonds  tendered  to  the 
Governor  for  the  state  were  of  some  material 
value,  and,  there  being  a  failure  to  make 
such  an  allegation,  the  petition  did  not  state 
facts  sufficient  to  entitle  the  petitioner  to  any 
relief.  The  mere  assertion  by  counsel  for 
petitioner  that  In  his  judgment  the  bonds 
did  possess  some  value  ought  not  to  be  con- 
sidered in  the  absence  of  an  agreement  or 
stipulation  by  the  respondent  or  his  counsel 
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that  the  assertion  of  petitioner's  counsel  was 
a  fact  to  be  considered  in  the  case. 

From  the  entire  case,  and  particularly  upon 
the  ground  of  failure  to  allege  or  prove  value 
in  the  bonds  tendered,  it  is  my  judgment  that 
the  writ  should  be  denied. 


BONETTI  v.  RUIZ.    (Civ.  832.) 
(Court  of  Appeal,  Second  District,  California. 
Dec.  13.  1910.) 

L  Appeal  and  Ebbob  ($  1011*)— Review- 
Findings—  Conflicting  Evidence. 

A  finding  of  the  trial  court  on  conflicting 

evidence  will  not  be  disturbed  on  appeal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error^Cent  Dig.  §5  8988-5989;   Dec.  Dig.  8 

2.  Appeal  and  Ebbob  (f  1050*)— Review— 

IIABMLE88  EBBOB  —  OBJECTIONS  TO  TESTI- 
MONY. 

The  overruling  of  an  objection  to  a  ques- 
tion that  it  was  a  repetition  of  what  the  witness 
had  already  testified  to  without  objection,  if 
erroneous,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4i53-4l60;  Dec.  Dig.  § 
1050.*] 

3.  Watebs  and  Wateb  Coubses  (f  107*)— 
Percolating  Watebs  —  Highways  —  In- 
junction. 

Injunction  lies  where  one  by  means  of  a 
well  in  the  highway  wrongfully  diverts  perco- 
lating water  from  an  abutting  owner  of  the 
fee. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  St  116,  117;  Dec. 
Dig.  |  107.*] 

4.  Injunction  (§  12*)— Subjects  of  Pbotec- 
tton— When  Issued. 

Where  wrongful  acts  may  ripen  into  a 
right  equity  will  in  proper  cases  give  relief 
by  injunction. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §  12;  Dec.  Dig.  f  12.*] 

5.  Watebs  and  Wateb  Coubses  (§  107*)— 
Percolating  Watebs— Injunction. 

An  injunction  will  lie  to  restrain  a  threat- 
ened permanent  interference  with  the  rights 
of  an  owner  of  the  fee  with  respect  to  perco- 
lating water. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  ffi  116,  117;  Dec. 
Dig.  8  107.*] 

Appeal  from  Superior  Court,  Santa  Bar- 
bara County;  S.  E.  Crow,  Judge. 

Action  by  J.  B.  Bonettl  against  A.  M.  Ruiz, 
administrator  of  the  estate  of  Mary  Tyler, 
deceased.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

C.  U.  Armstrong  and  Richards  &  Carrier, 
for  appellant  B.  F.  Thomas,  for  respondent 

ALLEN,  P.  J.  Appeal  by  defendant  from 
a  judgment  upon  a  bill  of  exceptions. 

It  was  found  by  the  trial  court  that  plain- 
tiff was  the  owner  in  fee  of  the  premises 
described  In  the  complaint,  subject  to  an 
easement  in  the  public  for  a  road.  Plaintiffs 
premises  abutted  upon  said  road  on  either 
side.    The  board  of  supervisors  of  Santa 


Barbara  county  granted  defendant  permis- 
sion to  sink  a  well  in  said  road  and  extract 
and  carry  therefrom  any  water  developed. 
Plaintiff  already  had  a  well  on  his  premises 
adjoining  said  road;  the  water  therefrom  be- 
ing used  on  his  said  premises.  It  was  found 
by  the  court  that  the  water  taken  from  this 
well  in  said  road  was  percolating  water  in 
plaintiff's  land  over  which  said  road  ran; 
that  the  extraction  of  said  water  would  work 
a  great  injury  to  plaintiffs  lands  and  depre- 
ciate their  value.  The  court  by  its  order  re- 
strained defendant  from  further  extracting 
or  from  conducting  the  water  from  plaintiffs 
land. 

Appellant  challenges  the  sufficiency  of  the 
evidence  to  support  the  issue  as  to  plaintiffs 
ownership  in  the  tract  as  described  in  the 
complaint  upon  which  defendant's  well  was 
constructed.  The  evidence  in  the  bill  of  ex- 
ceptions is  somewhat  confusing  as  to  this 
matter;  but  we  find  some  evidence  tending 
to  show  that  the  well  constructed  by  defend- 
ant was  upon  the  premises  described.  The 
trial  court,  after  hearing  the  witnesses  and 
having  before  it  the  maps  and  exhibits,  and 
after  considering  the  conflicting  testimony, 
found  in  plaintiff's  favor.  Under  the  rule, 
we  do  not  feel  warranted  in  disturbing  this 
finding.  Plaintiff  had  testified  that  a  certain 
fence  between  his  land  and  that  of  another 
rancho  had  existed  in  its  present  location 
since  1889;  that  he  had  owned  the  property 
since  1901;  that  ever  since  his  ownership  the 
premises  had  been  cultivated  up  to  the 
fence  by  plaintiff.  He  was  then  asked: 
"What,  if  anything,  has  been  accepted  and 
acted  upon  as  the  true  division  line  between 
your  land  and  Mr.  Tognazzinrs?"  An  objec- 
tion to  this  question  was  overruled,  and  this 
is  assigned  as  error.  The  answer  to  the 
question  was  but  a  repetition  of  what  the 
witness  had  formerly  testified  to  without  ob- 
jection, and  we  can  see  no  prejudice  which 
could  have  resulted  from  the  ruling,  even 
were  the  improper  character  of  the  question 
assumed.  Aside  from  this,  there  was  evi- 
dence tending  to  show  that  this  fence  was 
the  true  line  of  division. 

Appellant  further  insists  that  under  the 
pleadings  and  findings,  a  writ  of  injunction 
should  not  issue;  that  ejectment  was  the 
proper  remedy,  and  cites  as  authority  Coburn 
v.  Ames,  52  Cal.  385,  28  Am.  Rep.  634;  Weyl 
v.  Sonoma  Valley  R.  R.  Co.,  69  Cal.  202,  10 
Pac.  510.  Those  cases,  however,  have  to  do 
with  parties  who  enter  upon  and  use  for  im- 
proper purposes  the  surface  of  the  ground 
which  constitutes  the  extent  of  the  easement. 
In  the  case  before  us,  the  defendant  is  shown 
to  be  removing  and  carrying  away  perco- 
lating water  which  is  a  part  of  the  fee  and 
which  is  wholly  disconnected  from  the  ease- 
ment outside  of  the  right  which  the  proper 
authorities  might  possess  to  extract  sufficient 
water  for  proper  maintenance  and  care  of 
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the  road.  No  order  was  made,  nor  was  any 
asked,  which  would  affect  the  nuisance  occa- 
sioned by  the  obstruction  of  the  road,  or  on 
account  of  Its  unauthorized  use.  That  de- 
fendant's acts  are  wrongful  cannot  be  ques- 
tioned, and,  when  wrongful  acts  may  ripen 
into  a  right,  courts  of  equity  have  uniformly 
assumed  jurisdiction  and  In  proper  cases 
given  relief  through  Injunction.  An  Injunc- 
tion always  lies  to  restrain  threatened  perma- 
nent Interference  with  water  rights  (Angell 
on  Water  Courses,  §  445),  and  there  should 
be  no  distinction  in  this  regard  between  the 
rights  of  the  owner  of  the  fee  In  the  perco- 
lating water  and  that  of  the  riparian  owner 
along  the  stream. 

We  find  no  prejudicial  error  in  the  record, 
and  the  Judgment  is  affirmed. 

We  concur:   SHAW,  J.;  JAMES,  J. 


BENNETT  v.  BED  CLOUD  MINING  CO. 
et  aL   (Civ.  892.) 

<Conrt  of  Appeal,  Second  District,  California. 
Dec.  2,  1910.    Behearing  Denied  by  Su- 
preme Court  Jan.  31,  1911.) 

1.  Mutes  and  Minerals  (f  105*)— Mining 
Corporations  —  Mobtoages  —  Poweb  of 
Directors. 

Under  St  1880,  c.  118,  as  amended  by  St 
1897,  c  92,  prohibiting  the  directors  of  any 
mining  corporation  from  mortgaging  any  min- 
ing ground,  unless  ratified  by  the  holders  of 
two-thirds  of  the  outstanding  stock,  which  rat- 
ification may  be  made  either  in  writing  or  by 
resolution,  the  directors  of  a  mining  corpora- 
tion have  no  power  to  mortgage  the  mining 
ground  without  the  consent  of  the  holders  of 
two-thirds  of  the  stock  given  in  the  manner 
prescribed. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  229;  Dec  Dig.  §  106.*] 

2.  Mines  ano  Minerals  (|  105*)— Corpora- 
tions—Want  of  Authority  of  Directors 
— Right  to  Question. 

The  want  of  authority  of  the  directors  of  a 
mining  corporation  to  mortgage  mining  ground 
without  the  ratification  of  the  stockholders,  as 
required  by  St  1880,  c.  118,  as  amended  by 
St  1897,  c  92,  may  he  raised  by  any  one  who 
connects  himself  with  the  title  of  the  corpora- 
tion, as  well  as  by  the  stockholders  thereof. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  229;  Dec.  Dig.  {  105.*] 

3.  Mines  and  Minerals  (§  105*)— Corpora- 
tions— Powers— Consent  of  Stockhold- 
ers. 

The  consent  of  the  stockholders  of  a  min- 
ing corporation  to  a  mortgage  of  mining  ground 
executed  by  the  officers  thereof,  required  by 
St  1880,  c.  118,  as  amended  by  St  1897,  c. 
92,  cannot  be  presumed  from  the  mere  fact  of 
the  conveyance,  whether  under  the  corporate 
aeal  or  not  for  under  the  statute  the  ratifica- 
tion may  be  after  the  deed  is  executed. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  229;  Dec  Dig.  f  106.*) 

4.  Mines  and  Minerals  (|  105*)— Corpora- 
tions—Mortgages— Power  to  Execute- 
Right  to  Question. 

A  mortgagee  of  mining  ground  of  a  mining 
corporation  who  does  not  show  a  ratification 
by  the  stockholders  of  the  mortgage,  as  re- 


quired by  St.  1880,  c.  118,  as  amended  by  St. 
1897,  c.  92,  fails  to  connect  himself  with  the 
title  to  the  property,  and  fails  to  show  any  in- 
terest therein,  and  he  may  not  question  the  va- 
lidity of  another  mortgage  on  the  ground  that 
the  stockholders  did  not  consent  thereto. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §  229;  Dec.  Dig.  f  105.*] 

Appeal  from  Superior  Court,  Blverslde 
County;  F.  E.  Densmore,  Judge. 

Action  by  Mrs.  M.  T.  Bennett  against  the 
Bed  Cloud  Mining  Company  and  others. 
There  was  a  Judgment  for  plaintiff,  and 
from  an  order  denying  a  new  trial,  defend- 
ant the  Merchants'  Trust  Company  appeals. 
Affirmed. 

John  W.  Shenk,  Glen  Behymer,  and  Wil- 
liam Freeman,  for  appellant  George  L. 
Sanders,  L.  O.  Hatch  (Woodruff  ft  McClure, 
of  counsel),  for  respondent 

SHAW,  J.  Appeal  from  an  order  denying 
motion  made  by  defendant  Merchants'  Trust 
Company  for  a  new  trial.  The  action  was 
to  foreclose  a  mortgage  upon  certain  missing 
grounds  and  personal  property  alleged  to 
have  been  made,  executed  and  delivered  to 
plaintiff  on  January  5,  1904,  by  the  Bed 
Cloud  Mining  Company,  which  was  a  mining 
corporation.  The  complaint  was  in  the  usual 
form,  and,  among  other  things,  alleged  that 
defendant  Merchants'  Trust  Company  claim- 
ed an  interest  In  the  mortgaged  property 
by  virtue  of  a  second  mortgage  thereon,  but 
that  said  "claim  of  the  said  Merchants' 
Trust  Company,  by  virtue  of  said  mortgage 
or  otherwise,  Is  subject  to  lien  of  plaintiff's 
mortgage,  but  plaintiff  is  informed  and  be- 
lieves, and  therefore  avers,  that  the  said 
mortgage  in  favor  of  the  said  Merchants' 
Trust  Company  is  not  an  incumbrance  or  lien 
upon  the  said  property,"  it  being  further 
alleged  that  it  had  never  been  ratified  by  the 
stockholders  of  the  mining  company. 

The  defendant  Bed  Cloud  Mining  Company 
demurred  to  the  action,  but,  upon  the  same 
being  overruled,  interposed  no  further  de- 
fense thereto  and  suffered  its  default  to  be 
entered. 

The  Merchants'  Trust  Company  filed  an 
answer  whereby  it  denied  the  execution  and 
delivery  to  plaintiff  of  the  note  and  mort- 
gage described  in  the  complaint;  admitted 
that  it  claimed  an  interest  in  the  mortgaged 
property  by  virtue  of  a  mortgage  made,  exe- 
cuted and  delivered  to  It  by  defendant  Bed 
Cloud  Mining  Company  on  the  26th  of  Feb- 
ruary, 1906,  which  mortgage  it  was  alleged 
was  prior  to  plaintiff's  mortgage  and  consti- 
tuted a  first  lien  and  incumbrance  upon  the 
property.  It  also  filed  a  cross-complaint 
setting  out  its  alleged  mortgage  and,  by  ap- 
propriate allegations,  prayed  for  a  foreclo- 
sure thereof  as  against  plaintiff  and  its  co- 
defendant  The  answer  to  the  cross-com- 
plaint merely  reiterates  the  allegations  of 
the  complaint  in  regard  to  the  due  execution 
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of  plaintiff's  mortgage  and  Its  alleged  priority 
as  a  Hen  over  that  claimed  by  appellant 

Upon  the  trial  plaintiff  testified  that  she 
sold  and  conveyed  certain  mining  claims, 
and  water  rights  in  connection  therewith,  to 
defendant  the  Red  Cloud  Mining  Company, 
and  in  payment  therefor  said  corporation 
delivered  to  her  the  note  and  mortgage  set 
out  in  the  complaint,  and  which  was  execut- 
ed on  the  part  of  the  corporation  by  H.  C. 
Allen,  as  president,  and  C.  D.  Martin,  as 
secretary,  and  to  which  the  corporate  seal 
was  affixed.  The  note  and  mortgage  were 
.  then  offered  in  evidence,  to  the  admission  of 
which  defendant  appealing  interposed  an  ob- 
jection upon  the  ground  that  due  execution 
had  not  been  shown,  in  that  the  ratification 
of  the  mortgage  by  two-thirds  of  the  stock- 
holders had  not  been  proved,  as  required  by 
the  statute.  The  objection  was  overruled 
and  the  evidence  admitted.  This  ruling  is 
assigned  as  error.  It  is  also  contended  that 
the  evidence  is  Insufficient  to  support  the 
finding  to  the  effect  that  the  Red  Cloud  Min- 
ing Company  duly  made,  executed  and  de- 
livered to  plaintiff  the  mortgage  set  forth 
in  her  complaint,  for  the  reason  that  no  evi- 
dence was  offered  tending  to  prove  the  ratifi- 
cation of  said  mortgage  as  required  by  stat- 
ute. A  consideration  of  these  alleged  er- 
rors will  suffice  in  the  disposal  of  the  appeal. 

The  statute  entitled  "An  act  for  the  fur- 
ther protection  of  stockholders  in  mining 
companies"  (St.  1880,  p.  131),  as  amended 
in  1897  (St.  1897,  p.  96),  provides  that  "it 
shall  not  be  lawful  for  the  directors  of  any 
mining  corporation  to  *  *  *  mortgage 
*  *  •  the  whole  or  any  part  of  the  min- 
ing ground  owned  or  held  by  such  corpora- 
tion, *  •  *  unless  such  act  be  ratified 
by  the  holders  of  at  least  two-thirds  of  the 
stock  of  such  corporation  then  outstanding. 
Such  ratification  may  be  made  either  in  writ- 
ing, signed  and  acknowledged  by  such  stock- 
holders, or  by  resolution,  duly  passed  at  any 
regularly  called  stockholders'  meeting."  In 
the  case  of  McShane  v.  Carter,  80  Cal.  810. 
22  Pac.  178,  in  discussing  this  statute  in  con- 
nection with  a  deed  to  mining  ground  given 
in  the  absence  of  ratification  by  the  stock- 
holders, the  court  says:  "We  think  that  the 
provision  of  said  act  goes  to  the  power  or 
authority  of  the  directors.  *  •  *  In  our 
opinion,  the  directors  of  mining  corpora- 
tions have  no  power  or  authority  to  convey 
the  mining  ground  without  the  consent  of 
holders  of  two-thirds  of  the  stock,  given  as 
prescribed  by  the  act  And  it  follows  with- 
out such  consent  the  title  does  not  pass. 
And  if  this  be  so,  the  question  can  be  raised 
by  any  one  who  connects  himself  with  the 
title  of  the  corporation  which  owned  the 
property,  as  well  as  by  the  stockholders 
thereof.  Nor  can  the  consent  of  the  stock- 
holders be  presumed  from  the  mere  fact  of 
the  conveyance,  whether  under  the  corporate 
seal  or  not,  for  such  consent  or  'ratification* 
may  be  after  the  deed  is  executed,  and  hence 
is  not  necessarily  or  presumptively  Involved 


in  the  execution  of  such  deed."  In  the  case 
of  Pekin  Mining,  etc.,  Co.  v.  Kennedy,  81 
Cal.  356,  22  Pac  679,  in  considering  a  like 
question  of  a  conveyance  of  mining  ground 
without  the  consent  of  stockholders,  the  court 
says:  "But  the  title  •  •  •  seems  still 
to  be  in  the  Oro  Fino  Mining  &  Milling  Com- 
pany. This  result  comes  from  the  fact  that 
no  evidence  was  offered  to  prove  that  the 
deed  from  the  corporation  to  plaintiff  was 
ratified  by  two-thirds  of  its  stockholders,  as 
provided  in  section  1  of  the  act  concerning 
mining  corporations.  •  *  *  In  McShane 
v.  Carter,  80  Cal.  810,  22  Pac.  178,  a  majority 
of  this  court  held  that  under  said  statute  a 
deed  of  a  mining  corporation  of  any  part 
of  its  mine,  not  shown  to  have  been  so  rati- 
fied, does  not  pass  the  title."  In  the  case 
of  Williams  v.  Gold  Hill  Mining  Co.  (C.  C.) 
96  Fed.  454,  Judge  Morrow,  in  discussing 
the  validity  of  a  mortgage  given  upon  min- 
ing ground  without  the  ratification  prescrib- 
ed In  the  statute,  and  citing  the  cases  above 
referred  to  with  approval,  holds  that  a  mort- 
gage not  ratified  by  the  stockholders  as  pre- 
scribed by  the  statute  was  void,  at  the  suit 
of  holders  of  subsequent  liens  upon  the  prop- 
erty. 

It  was  not  alleged  in  the  complaint  that 
the  mortgage  bad  been  ratified  by  stockhold- 
ers holding  the  required  number  of  shares 
of  stock;  nor  was  there  any  evidence  what* 
soever  introduced  tending  to  prove  such  rat- 
ification, it  is  upon  this  condition  of  the 
record,  supported  by  the  above  cases,  that 
appellant  contends  that  the  court  erred  in 
admitting  the  mortgage  in  evidence,  and  up- 
on which  it  is  Insisted  that  the  evidence 
is  insufficient  to  support  the  findings. 

The  title  of  the  act,  namely,  "An  act  for 
the  better  protection  of  stockholders  in  min- 
ing companies,"  would  indicate  that  it  was 
intended  for  the  benefit  alone  of  the  stock- 
holders of  such  corporation,  who  should  be 
accorded  the  right,  at  their  option,  to  avoid 
such  transactions.  Indeed,  such  an  interpre- 
tation is  supported  by  no  less  authority  than 
Justice  Harlan,  who,  in  Hervey  v.  Railway 
Co.  (C.  C.)  28  Fed.  169,  in  discussing  the 
effect  of  a  similar  act  upon  a  mortgage  at- 
tacked by  the  holders  of  a  Junior  mortgage 
for  want  of  ratification  by  stockholders, 
says:  "The  provision  in  the  act  *  *  • 
making  the  assent  of  a  given  number  of 
stockholders  essential  to  the  validity  of  a 
mortgage,  Is  primarily,  if  not  exclusively, 
for  the  benefit  of  the  stockholders."  The 
question,  however,  is  not  an  open  one  in  this 
state,  for  the  cases  of  McShane  v.  Carter, 
Mining  Co.  v.  Kennedy,  and  Williams  v.  Gold 
Hill  Mining  Co.,  supra,  all  constitute  authori- 
ty in  support  of  the  right  of  any  one  who  con- 
nects himself  with  the  title  to  the  property, 
or  shows  himself  possessed  of  an  interest 
therein  by  virtue  of  a  mortgage  or  other 
lien,  to  raise  the  question  of  want  of  ratifica- 
tion. The  question,  then,  presented  is  wheth- 
er or  not  appellant,  conceding  the  alleged 
errors,  Is  in  a  position  to  avail  Itself  of  the 
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want  of  ratification  by  the  stockholders 
of  plaintiffs  mortgage.  It  Is  not  made  to 
appear,  either  by  the  answer  or  cross-com- 
plaint filed  by  ~  appellant,  that  its  alleged 
mortgage,  under  and  by  virtue  of  which  it 
claims  a  lien  upon  the  mortgaged  property, 
had  been  ratified  by  the  stockholders  of  the 
mining  company.  Indeed,  it  does  not  deny 
the  allegation  of  the  complaint  wherein  it 
Is  alleged  that  such  mortgage  had  not  been 
so  ratified.  It  offered  no  evidence  whatso- 
ever at  the  trial  touching  the  question  of 
ratification,  or  in  support  of  any  allegation 
of  its  answer  or  cross-complaint  Therefore, 
appellant  not  only  fails  to  connect  itself  with 
the  title  to  the  mortgaged  property,  but  like- 
wise falls  to  show  that  it  has  any  Interest 
in  the  mortgaged  premises  by  virtue  of  be- 
ing a  judgment  creditor  or  holder  of  any  mort- 
gage thereon;  and,  hence,  as  disclosed  by 
the  record,  Is  in  the  position  of  an  entire 
stranger  without  any  Interest  in  the  trans- 
action. We  are,  therefore,  of  the  opinion 
that,  under  the  facts  here  presented,  appel- 
lant Is  not  in  a  position  which  entitles  it 
to  question  any  of  the  rulings  of  the  trial 
court 

The  order  appealed  from  is  therefore  af- 
firmed. 

We  concur:   ALLEN,  P.  J.;  JAMES,  J. 


HETTINGER  v.  THIELE.    (Civ.  767.) 

(Court  of  Appeal,  First  District,  California. 
Dec  13,  1910.   Rehearing  Denied  by 
Supreme  Court  Feb.  9,  1911.) 

1.  Contracts  (|  215*)— Building  Contract. 

Where  a  building  contract  provided  that  in 
case  the  work  be  destroyed  by  earthquake,  the 
owner  should  lose  what  he  had  paid  to  that 
time  or  what  might  be  due  under  a  clause  of 
the  contract  requiring  the  owner  to  pay  75 
per  cent  of  the  compensation  as  the  work  pro- 
gressed, on  certificate  of  the  architect,  and  the 
contractor  to  lose  for  the  unfinished  work  for 
which  no  payment  was  due.  a  termination  of 
the  contract  on  the  destruction  of  the  building 
was  contemplated,  and  the  contractor  was  not 
required  to  rebuild  the  structure. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  K  996-1010;  Dec.  Dig.  §  215.*] 

2.  Contracts  (g  288*)— Building  Contracts 
—Architect's  Certificate. 

A  provision  requiring  an  architect's  cer- 
tificate of  progress  as  a  condition  to  the  liabil- 
ity of  the  owner  for  payments  to  be  made  as 
the  work  progressed  applied  to  construction  of 
the  building  during  the  life  of  the  contract,  and 
not  to  a  case  where  the  contract  was  terminat- 
ed by  the  destruction  of  the  building  by  earth- 
quake before  completion. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  1308-1317;  Dec.  Dig.  §  288.*] 

3.  Appeal  and  Error  ({  1151*)— Modifica- 
tion of  Judgment — Building  Contracts. 

Where  the  complaint  and  evidence  showed 
that  the  amount  due  was  less  than  the  amount 
of  the  verdict  the  judgment  will  be  modified 
accordingly  and  affirmed. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4496-4004;  Dec  Dig.  8 
URL*] 


Appeal  from  Superior  Court,  Santa  Clara 
County;  M.  H.  Hyland,  Judge. 

Action  by  E.  A.  Hettinger  against  F.  C. 
Thiele.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Modified  and  affirmed. 

S.  F.  Lelb  and  W.  H.  H.  Hart,  for  appel- 
lant B.  A.  Herrlngton  and  W.  H.  Johnson, 
for  respondent 

COOPER,  P.  J.  This  action  was  brought 
to  recover  the  amount  claimed  to  be  due  to 
the  contractor  under  the  terms  of  a  contract 
for  a  building  which  was  in  the  course  of 
construction  and  uncompleted  on  the  18th 
day  of  April,  1906,  at  which  time  It  was 
wholly  destroyed  by  the  great  earthquake. 
The  case  was  tried  with  a  jury,  to  whom 
special  issues  were  submitted,  and  upon  the 
verdict  as  to  such  special  Issues  judgment 
was  entered  In  favor  of  the  plaintiff. 

No  serious  question  is  raised  as  to  the 
sufficiency  of  the  evidence  to  justify  the 
finding  of  the  jury  upon  any  question  sub- 
mitted to  it  Some  questions  of  law  are 
discussed,  particularly  as  to  instructions  giv- 
en to  the  jury,  or  offered  by  the  defendant 
and  refused  by  the  court  but  they  all  de- 
pend upon  the  main  question  as  to  the  con- 
struction to  be  placed  upon  the  contract; 
and  as  the  case  turns  upon  such  construction 
we  will  discuss  that  and  nothing  more.  The 
contract  was  one  by  which  the  plaintiff 
agreed  to  build  for  defendant  a  building 
therein  described  in  the  town  of  Palo  Alto 
for  the  price  of  $21,965.  It  undertook  to 
provide  for  the  apportionment  of  the  loss  as 
between  the  owner  and  the  contractor  In 
case  the  building,  during  its  progress  and  be- 
fore completion,  should  be  destroyed  by 
earthquake;  and  it  is  the  construction  of  Its 
provisions  upon  this  question  that  we  are 
called  upon  to  decide.  The  only  provisions 
of  the  contract  bearing  upon  the  question 
are  the  fifth  and  twelfth  clauses,  which  are 
as  follows: 

"Fifth.  The  owner  agrees,  In  consideration 
of  the  performance  of  this  agreement  by  the 
contractor,  to  pay  or  cause  to  be  paid  to  the 
contractor,  his  legal  representatives  or  as- 
signs, the  sum  of  twenty-one  thousand  nine 
hundred  and  sixty-five  (21,965)  dollars  In 
United  States  gold  coin,  at  the  times  and  in 
the  manner  following,  to  wit:  Seventy -Ave 
per  cent,  of  the  said  twenty-one  thousand 
nine  hundred  and  sixty-five  dollars  as  the 
work  progresses,  twenty-five  per  cent  of 
the  said  twenty-one  thousand  nine  hundred 
and  sixty-five  dollars  thirty-five  days  after 
the  acceptance  of  the  building.  Provided, 
That  when  each  payment  or  installment 
shall  become  due,  and  at  the  final  comple- 
tion of  the  work,  certificates  In  writing  shall 
be  obtained  from  said  C.  E.  Branson,  stating 
that  the  payment  or  installment  is  due  or 
work  completed,  as  the  case  may  be,  and  the 


•For  other  eases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  4  Rep'r  Indexes 


Digitized  by 


Google 


122 


113  PACIFIC 


REPORTER 


(CaL 


amount  then  due;  and  the  said  C.  E.  Bran- 
son shall  at  said  times  deliver  said  certifi- 
cates under  his  hand  to  the  contractor,  or,  In 
lieu  of  such  certificates,  shall  deliver  to  the 
contractor  In  writing,  under  his  hand,  a  Just 
and  true  reason  for  not  Issuing  the  certifi- 
cates, Including  a  statement  of  the  defects, 
If  any,  to  be  remedied,  to  entitle  the  con- 
tractor to  the  certificate  or  certificates.  And 
In  the  event  of  the  failure  of  the  architect 
to  furnish  and  deliver  said  certificates,  or 
any  of  them,  or,  In  lieu  thereof  the  writing 
aforesaid,  within  three  days  after  the  times 
aforesaid,  and  after  demand  therefor  made 
In  writing  by  the  contractor,  the  amount 
which  may  be  claimed  to  be  due  by  the  con- 
tractor, and  stated  in  the  said  demand  made 
by  him  for  the  certificate  shall,  at  the  ex- 
piration of  said  three  days,  become  due  and 
payable,  and  the  owner  shall  be  liable  and 
bound  to  pay  the  same  on  demand.  In  case 
the  architect  delivers  the  writing  aforesaid 
in  lieu  of  the  certificates,  then  a  compliance 
by  the  contractor  with  the  requirements  of 
said  writing  shall  entitle  the  contractor  to 
the  certificate." 

"Twelfth.  In  case  said  work,  herein  pro- 
vided for  should,  before  completion,  be  whol- 
ly destroyed  by  fire,  defective  soil,  earth- 
quake or  other  act  of  God  which  the  con- 
tractor could  not  have  reasonably  foreseen 
and  provided  for,  then  the  loss  occasioned 
thereby  shall  be  sustained  by  the  owner  to 
the  extent  that  he  has  paid  Installments 
thereon,  or  that  may  be  due  under  the  fifth 
clause  of  this  contract;  and  the  loss  occa- 
sioned thereby  and  to  be  sustained  by  the 
contractor  shall  be  for  the  uncompleted  por- 
tion of  said  work  upon  which  he  may  be 
engaged  at  the  time  of  the  loss,  and  for 
which  no  payment  is  yet  due  under  said 
fifth  clause  of  this  contract.   •   •  *" 

It  was  intended  that  as  the  work  was  per- 
formed by  the  contractor  he  should  be  en- 
titled to  75  per  cent  of  the  value  of  the 
work  so  performed  measured  by  the  contract 
price;  that  is,  for  example,  when  the  con- 
tractor had  placed  materials  and  labor  in 
the  building  In  accordance  with  the  plans 
and  specifications  of  the  value  of  $1,000,  he 
should  be  entitled  to  a  payment  of  $750,  and 
so  on  from  time  to  time.  As  the  work  pro- 
gressed, and  as  fast  as  it  progressed  and 
from  day  to  day,  the  contractor  was  entitled 
to  75  per  cent  of  its  value.  Of  course  It 
would  have  been  unreasonable  for  the  con* 
tractor  to  have  claimed  and  demanded  the 
amount  due  from  day  to  day,  and  insisted 
upon  the  architect  giving  him  a  certificate 
from  day  to  day  as  to  the  amount  that  had 
become  due.  It  must  be  presumed  that  the 
parties  Intended  the  contract  to  be  reason- 
ably construed,  and  that  with  such  view  the 
contractor  would  only  require  payment  to  be 
made  at  reasonable  intervals  as  the  work 
progressed,  so  as  to  enable  him  to  pay  for 
his  materials,  and  to  pay  the  wages  of  car- 
penters and  artisans  employed  by  him.  In 


fact  this  must  have  been  the  course  pursued, 
because  no  question  appears  to  have  been 
made  as  to  the  payment  of  installments  up 
to  the  time  of  the  earthquake,  which  pay- 
ments amounted  to  $8,800.  The  twelfth 
clause  of  the  contract  makes  provision  for 
loss  In  case  the  building  should  be  wholly 
destroyed  by  earthquake.  It  was  evidently 
in  the  mind  of  the  parties  that  in  such  case 
the  contract  would  end;  that  the  contractor 
would  not  be  required  to  commence  again 
and  build  an  entire  new  building,  nor  would 
the  owner  be  required  to  pay  for  a  new 
building.  The  provision  as  to  the  loss  shows 
that  In  case  the  building  should  before  com- 
pletion, be  wholly  destroyed,  the  parties  in- 
tended that  the  owner  should  lose  all  pay- 
ments that  he  had  made  to  the  contractor 
and  all  the  sums  that  had  become  due  under 
the  contract  On  the  other  hand,  the  con- 
tractor'was  to  lose  all  sums  that  had  not 
become  due  for  the  uncompleted  portions  of 
the  work.  If  the  parties  had  In  mind  that 
they  should,  after  adjusting  their  losses  in 
accordance  with  the  contract  be  bound  by 
the  same  contract  to  rebuild,  on  the  same 
terms  as  under  the  original  contract  which 
had  ended  for  the  building  which  had  been 
destroyed,  and  to  contract  as  to  such  build- 
ing, they  could  easily  have  said  so;  but  they 
seem  ex  Industria  to  have  made  no  such  pro- 
vision. There  are  many  reasons  why  they 
did  not  do  this.  The  owner  of  the  building 
after  his  losses  may  not  have  been  able  to 
pay  for  another  building  of  the  same  cost 
The  contractor  may  have  been  unable  to  re- 
build on  the  same  terms.  The  ground  on 
which  the  building  was  located  may  have 
been  so  changed  as  to  Its  surface,  or  the 
immediate  vicinity  in  which  the  building 
was  being  erected  so  changed  as  a  business 
location,  that  it  would  be  an  absolute  loss 
to  the  owner  to  have  paid  for  another  build- 
ing. We  therefore  conclude  that  the  con- 
tract provides  a  rule  as  to  the  loss  that  was 
to  be  borne  by  each  party  by  reason  of  the 
earthquake,  and  that  it  does  not  contemplate 
any  rebuilding  by  the  contractor. 

This  appears  to  us  to  be  the  reasonable, 
logical,  and  just  construction  to  be  given  to 
the  contract  The  twelfth  clause  of  the 
contract  provides  that  the  owner  shall  lose 
the  payments  he  has  already  made  and  the 
payments  that  "may  be  due  under  the  fifth 
clause  of  this  contract"  The  owner  had 
paid  $8,800,  and  there  is  no  question  as  to 
that  being  his  loss  under  the  terms  of  the 
contract  Then  we  must  turn  to  the  twelfth 
clause  of  the  contract  to  see  what  was  due 
under  it  It  makes  75  per  cent,  of  the  money 
payable  "as  the  work  progresses."  It  also 
provides  that  when  each  payment  or  In- 
stallment shall  become  due,  certificates  in 
writing  shall  be  obtained  from  the  architect 
stating  that  the  payment  or  installment  "is 
due  or  work  completed  as  the  case  may  be"; 
and  "In  the  event  of  the  failure  of  the 
architect  to  deliver  said  certificates  or  any 


Digitized  by  Google 


CaL) 


scubich 


RYAN 


123 


of  them,  or  in  lien  thereof  the  writing  afore- 
said, within  three  days  after  the  times  afore- 
said, and  after  demand  therefor  made  in 
writing  by  the  contractor,  the  amount  which 
may  be  claimed  to  be  dne  by  the  contractor, 
and  stated  in  the  said  demand  made  by  him 
for  the  certificate,  shall,  at  the  expiration 
of  said  three  days,  become  due  and  payable, 
and  the  owner  shall  be  liable  and  bound  to 
pay  the  same  on  demand."  It  Is  Insisted  by 
appellant  that  under  this  clause  nothing 
could  be  due  until  after  the  contractor  had 
fully  complied  with  the  provisions  of  the 
contract  and  obtained  the  architect's  certifi- 
cate, or  made  the  proper  demand  in  writing 
for  such  certificate.  Such  evidently  would  be 
held  to  be  the  law  during  the  life  of  the 
contract  and  before  It  had  been  ended  by  the 
destruction  of  the  building;  but  we  cannot 
hold  that  the  contract  contemplated  that  the 
contractor  could  not  recover  the  amount 
that  had  become  due  at  the  time  of  the 
earthquake  simply  because  he  had  not  ob- 
tained the  architect's  certificate.  If  such 
were  the  law  the  contractor  would  have  had 
to  lose  the  whole  amount,  provided  It  had 
not  been  paid  and  no  architect's  certificate 
obtained  at  the  time  the  building  was  de- 
stroyed. The  provision  of  the  contract  as 
to  obtaining  an  architect's  certificate  was 
only  a  means  of  informing  the  owner  that 
certain  work  had  been  done  and  the  amount 
due  therefor  so  that  he  could  intelligently 
make  payments  during  the  progress  of  the 
work.  It  was  a  method  of  having  an  expert 
of  his  own  selection  pass  upon  and  state  the 
amount  that  had  become  due.  Such  amount 
was  due  without  obtaining  such  certificate, 
although  during  the  life  of  the  contract, 
while  the  building  was  in  course  of  con- 
struction, it  would  have  been  necessary  to 
obtain  such  certificate,  or  at  least  to  have 
complied  with  the  provisions  of  the  contract 
as  to  demanding  It  before  suit  could  be 
brought  The  twelfth  clause  of  the  contract 
bears  out  this  construction,  for  it  provides 
that  the  owner  shall  not  only  lose  all  that 
he  has  paid  already,  but  "all  that  may  be 
due  under  the  fifth  clause  of  this  contract" : 
and  the  loss  to  the  contractor  shall  be  for 
the  uncompleted  portion  "for  which  no  pay- 
ment is  yet  due  under  said  fifth  clause." 

Now,  the  fifth  clause  makes  75  per  cent  of 
the  value  of  the  work  and  labor  performed 
due  and  payable  as  the  work  progresses. 
The  work  had  progressed  up  to  the  time  of 
the  earthquake,  and  75  per  cent  of  the 
value  of  such  work,  measured  by  the  con- 
tract estimates,  and  taking  into  considera- 
tion the  moneys  paid  out  by  the  contractor, 
was  due  to  the  contractor,  less  the  amounts 
that  had  already  been  paid.  The  jury  found 
that  the  value  of  the  work  and  materials 
done  and  furnished  by  the  contractor,  and 
actually  used  in  the  construction  of  the 
building  up  to  the  time  it  was  destroyed,  was 


$16,478.75.  Taking  75  per  cent  of  this  we 
have  $12,355.31 V4;  then  deducting  the  pay- 
ments that  had  already  been  made — $8,800.00 
— leaves  $3,555.31%,  being  the  amount  of  the 
general  verdict  of  the  Jury. 

The  finding  of  the  jury  that  the  valne  of 
the  work  done  and  material  furnished  up  to 
the  time  of  the  earthquake  was  $16,473.75  is 
contrary  to  the  express  declaration  in  the 
pleading,  and  also  contrary  to  the  evidence. 
The  complaint  alleges  that  such  value  was 
$15,664.75,  and  the  plaintiff  testified:  "Up 
to  April  18,  1906,  I  had  furnished  materials 
and  performed  work  and  labor  In  the  con- 
struction of  the  building  mentioned  in  the 
contract  to  the  extent  of  $15,664.75.  This 
Is  the  amount  of  materials  furnished  for  the 
building  and  work  done  thereon  up  to  April 
18,  1906.  The  defendant  has  paid  $8,800.00 
on  account  of  the  contract"  The  verdict  is 
therefore  excessive  to  the  extent  of  $606.65. 
The  judgment  should  therefore  be  modified 
by  deducting  said  amount  therefrom,  and 
should  be  entered  for  the  sum  of  $2,948.56, 
and  entered  as  of  the  date  of  its  former 
entry. 

The  court  below  is  directed  to  modify  said 
Judgment  accordingly,  and  as  so  modified  it 
is  affirmed. 

The  order  denying  a  new  trial  Is  also  af- 
firmed, the  appellant  to  recover  his  costs  on 
this  appeal. 

We  concur:  KERRIGAN,  J.;  HALL,  J. 


SCURICH  v.  RYAN.   (Civ.  846.) 

(Court  of  Appeal,  First  District  California. 
Dec.  5,  1910.    Rehearing  Denied  by  Su- 
preme Court  Feb.  2,  1911.) 

1.  Landlord  and  Tenant  (§  180*)  —  Evic- 
tion— Damages— Attorney's  Fees. 

Where  a  tenant  has  been  evicted,  attorney's 
fees  are  not  a  proper  element  of  his  damages 
in  an  action  for  the  violation  of  the  covenants 
of  his  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  g§  723-727;  Dec.  Dig.  { 

2.  Landlord  and  Tenant  ({  180*)— Eviction 
—Action  fob  Damages— Amount  of  Re- 
covert— Evidence. 

Evidence  held  Insufficient  to  sustain  a  ver- 
dict for  plaintiff  in  an  action  by  a  tenant  for 
eviction  from  an  apple  orchard. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  8  722;  Dec.  Dig.  f  180.*] 

3.  Landlord  and  Tenant  (1 180*)— Eviction 
—Action  for  Damages— Exemplary  Dam- 
ages. 

Where  a  landlord  in  evicting  a  tenant  does 
not  act  from  any  motives  of  oppression  or  mal- 
ice, the  tenant  can  recover  only  compensatory 
damages  for  the  breach  of  the  covenants  of  the 
lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §§  723-727;   Dec  Dig.  f 

Appeal  from  Superior  Court,  Santa  Cms 
County;  Lucas  F.  Smith,  Judge. 
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Action  by  Antone  Scurich  against  John  M. 
Ryan.  Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed  and  remanded  for  a  new 
trial. 

A.  W.  Sans  and  Edward  J.  Kelly,  for  ap- 
pellant. James  A.  Hall,  for  respondent 

KERRIGAN,  J.  This  Is  an  appeal  from 
an  order  denying  a  motion  for  a  new  trial 
in  action  for  damages  for  the  violation  of  the 
covenants  of  a  lease. 

The  plaintiff  leased  from  the  defendant  an 
orchard  in  Santa  Cruz  county  of  about  13 
acres,  for  a  term  of  4  years,  commencing 
January  3,  1907,  at  an  annual  rental  of  $750. 
One  of  the  terms  of  the  lease  was  that  plain- 
tiff was  to  carefully  prune,  cultivate,  spray, 
and  care  for  said  orchard  in  the  manner  that 
orchards  are  cultivated,  sprayed,  and  cared 
for  in  the  vicinity.  On  August  8,  1008,'  the 
defendant,  claiming  that  plaintiff  had  broken 
that  covenant  of  the  lease,  served  a  notice  on 
him  purporting  to  terminate  the  tenancy, 
and  on  the  next  day  closed  and  locked  one  of 
the  two  gates  leading  to  said  premises,  and 
for  two  days  excluded  plaintiff  and  his  em- 
ployes from  entering  the  orchard  through 
said  gate.  Entrance  through  the  other  gate, 
according  to  the  testimony  of  plaintiff,  was 
"impracticable."  The  plaintiff  did  not  reside 
on  the  premises  In  question.  The  Jury  re- 
turned a  verdict  for  the  plaintiff  for  the  sum 
of  $750,  and  judgment  was  entered  accord- 
ingly. 

The  defendant  contends  that  the  evidence 
is  insufficient  to  sustain  the  verdict  of  the 
Jury  as  to  the  amount  of  the  damages  suf- 
fered by  the  plaintiff,  and  we  are  of  the 
opinion  that  this  contention  should  be  sus- 
tained. Plaintiff  testified  that  the  fruit  in 
the  orchard  was  damaged  to  the  value  of 
$250,  and  that  "for  time  and  labor  In  hauling 
props  and  time  lost"  he  was  damaged  in  the 
further  sum  of  $250.  On  cross-examination 
he  testified  as  follows:  "Q.  Now  you  have 
placed  the  damage  done  you  by  this  gate 
being  locked  at  $500— $250  for  the  crop  and 
$250  otherwise?  A.  I  said  damage  to  the  crop 
$250  and  $250  expense  of  hiring  an  attorney. 
Q.  In  what  way  were  the  apples  damaged  to 
the  extent  of  $250?  A  I  cannot  tell  exactly. 
That  is  what  I  guessed  that  he  damaged  it, 
$250.  Q.  In  what  way  were  they  damaged? 
A.  Well,  I  claim  losing  time,  not  allowing 
boxes  and  one  thing  and  another  to  go  in 
there,  the  gate  was  locked,  and  I  could  not 
get  In  to  haul  them  back.  Q.  Did  he  go  to 
the  gate  while  it  was  locked  with  boxes?  A. 
No;  I  would  If  the  gate  was  open.  Q.  How 
was  the  apple  crop  damaged,  in  what  man- 
ner? You  might  as  well  answer  that  We  will 
keep  on  asking  it  until  you  do.  A  The  crop 
was  heavy  for  the  limbs;  fall  Into  one  an- 
other with  the  weight  It  would  break  the 
limbs.  He  would  not  let  me  go  in  and  put 
up  these  sticks  to.  keep  them  up  so  they  would 
not  fall  onto  the  other  limbs.  Q.  How  many 
•  limbs  were  broken  while  the  gate  was  locked? 


A.  Three  or  four,  but  I  cannot  tell  exactly, 
because  I  did  not  go  all  through  the  orchard. 
Q.  Were  those  large  or  small  limbs?  A. 
About  the  thickness  of  my  wrist  Q.  Is  that 
all  the  damage  done  to  the  crop?  A  When  I 
put  those  sticks  up  It  kept  the  limbs  from 
bruising  one  another,  the  apples  would  not 
get  bruised  up.  Q.  Is  that  all  the  damage 
done  to  the  crop?  A.  That  Is  all.  Q.  What 
are  the  items  of  the  other  $250  damages?  A. 
For  hauling  those  props  twice.  Q.  How 
much  was  that?  A.  I  hauled  them  twice. 
Q.  How  much  was  that  how  much  money 
did  you  allow  for  that?  A.  Between  $10  and 
$20.  Q.  Each  load?  A  Yes,  sir.  Q.  Do  you 
mean  $40  altogether  for  the  two  loads?  A 
Yes,  sir.  Q.  Do  you  mean  that  is  the  price 
of  the  props,  or  that  is  what  you  are  charg- 
ing for  the  time  spent?  A.  To  haul  them  out 
to  the  ranch  and  leave  them  on  the  truck, 
the  hire  of  the  truck,  I  left  them  four  or 
five  days,  everything  all  combined  was  $40. 
Q.  Any  other  damages?  A.  Attorney's  fees. 
Q.  You  are  counting  attorney's  fees  in  also? 
A.  I  went  for  his  advice,  I  suppose,  I  don't 
know.  Q.  Is  there  anything  else  besides  at- 
torney's fees?  A.  About  $5,  I  was  ready 
to  haul  them,  the  gate  was  locked,  expense 
for  loading  them,  one  thing  and  another 
about  $5.  Q.  Did  you  lose  the  boxes?  A. 
No;  I  mean  the  labor.  Q.  Labor  in  making 
them?  A.  No;  loading  them  up  and  taking 
them  off  the  truck.  Q.  Why  did  you  load 
those  on  the  truck?  A.  Well,  I  had  the  Idea 
of  taking  the  boxes  up  there.  I  did  not  take 
any  out  Q.  Did  you  load  them  up  and  take 
them  out  there?  A.  No.  Q.  Then  you  are 
charging  $5  because  your  idea  was  not  car- 
ried out?  Is  that  It?  A.  Well,  that  is  what 
I  said.  Q.  Did  you  say  that  you  made  up  the 
boxes  to  take  out  there?  A.  No,  sir.  I  said 
the  boxes  were  going,  you  know,  to  be  made 
up.  I  had  an  idea  to  haul  them  up  there. 
I  did  not  haul  them  up  there.  I  think  I  am 
that  much  loser,  about  $5  expense  by  not 
hauling  them  out  Q.  How  long  was  it  from 
the  time  the  gate  was  opened  after  being 
locked  until  you  hauled  the  boxes  out  there? 
•  •  *  A  I  don't  know.  I  think  it  was 
about  10  days." 

Another  witness  testified  as  follows:  ''The 
damage  to  the  crop  by  reason  of  the  plaintiff 
being  prohibited  from  attending  to  it  was 
about  $250.  At  that  time  the  apples  needed 
special  attention  In  propping  and  other  mat* 
ters.  He  was  damaged  at  least  $100  by  rea- 
son of  his  hired  men  not  being  allowed  to 
take  the  props  into  the  orchard  by  reason 
of  loss  of  time  for  these  men.  In  my  opinion 
the  total  damage  for  the  time  the  gate  was 
locked  and  the  plaintiff  prohibited  from  en- 
tering was  easily  $500.  I  include  in  this  oth- 
er things  besides  injury  of  crop  and  loss  of 
time."  On  cross-examination  this  witness 
testified  that  the  damage  to  the  crop  was 
$350,  and  that  the  plaintiff  was  entitled  to 
$150  as  an  attorney's  fee;  but  upon  being 
pressed  to  detail  the  damages  to  the  fruit. 
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he  said  that  the  only  thing  he  knew  about 
was  the  breaking  of  one  limb,  which  was 
the  size  of  a  man's  wrist  As  to  the  hiring 
of  a  team  for  two  days,  for  which  the  plain- 
tiff said  $40  would  be  a  reasonable  charge, 
this  witness,  who  was  the  owner  of  the 
team,  said  that  $20  would  be  ample.  No  evi- 
dence was  introduced  to  show  how  many 
boxes  of  fruit,  if  any,  were  lost  in  the  two 
days  that  the  gate  was  locked. 

When  the  defendant  took  the  stand,  he  at- 
tempted to  justify  his  eviction  of  the  plain- 
tiff on  the  ground  that  he  was  not  taking 
proper  care  of  the  orchard,  and  that  limbs 
were  breaking.  To  meet  this  the  plaintiff, 
In  rebuttal,  and  several  witnesses  in  his  be- 
half, testified  that  the  broken  limbs  were 
rotten  and  could  not  have  been  saved  even 
if  propped,  and  that  they  were  of  no  value. 
The  testimony  In  behalf  of  plaintiff  as  to  the 
damage  sustained  by  him  was  most  general 
and  unsatisfactory  in  character.  But  con- 
ceding .that  he  is  entitled  to  a  judgment, 
and  leaving  out  attorney's  fees,  which  are 
not  a  proper  element  of  damages  (Miller  v. 
Kehoe,  107  Cal.  340,  40  Pat  485;  Sanger  v. 
Ryan,  122  Cal.  52,  54  Pac.  522),  it  must  be 
held  that  the  verdict  is  excessive.  The  plain- 
tiff, in  order  to  recover  damages,  must  show 
facts  and  figures  by  which  his  damages  may 
be  legally  and  correctly  ascertained.  If  limbs 
on  the  fruit  trees  were  broken  because  plain- 
tiff was  prevented  from  entering  the  orchard 
to  prop  them,  it  seems  that  the  number  of 
limbs  so  broken  could  have  been  stated,  and 
an  estimate  made  of  the  value  of  the  fruit 
thus  destroyed.  If  plaintiff  had  to  haul 
extra  loads  of  props,  it  should  be  shown  why 
it  became  necessary  to  do  so,  and  also  the 
expense  and  cost  of  such  hauling.  A  verdict 
cannot  be  based  upon  a  mere  general  state- 
ment, consisting  partly  of  imagination  and 
partly  of  opinion. 

it  is  suggested  by  plaintiff  that  any  ex- 
cess in  the  verdict  over  the  actual  damages 
proven  may  be  regarded  as  punitive  damages. 
It  is  true  that  the  complaint  was  framed  to 
cover  damages  of  this  character;  but  the  act 
of  the  defendant  complained  of  was  not  in- 
herently malicious  or  oppressive,  and  no  evi- 
dence was  introduced  to  show  that  it  was 
so  in  fact;  and,  as  no  Instruction  on  the 
subject  of  exemplary  damages  was  cither 
requested  or  given  by  the  court,  it  would 
appear  that  the  plaintiff  abandoned  any  the- 
ory that  he  may  have  entertained  that  the 
defendant,  in  seeking  to  evict  him,  was 
guilty  of  fraud,  oppression,  or  malice.  There 
is  an  abundance  of  evidence  in  the  case 
which,  If  true,  tends  to  support  the  defend- 
ant's theory  that  the  plaintiff  had  so  neg- 
lected the  property  as  to  entitle  the  defendant 
to  cancel  the  lease  and  retake  possession; 
and  there  is  nothing  in  the  record  Incon- 
sistent with  the  idea  that  the  defendant  sup- 
posed in  good  faith  that  he  was  acting  with- 


in his  rights.  Although  the  defendant  In- 
vaded a  right  of  plaintiff,  the  record  failing 
to  show,  as  it  does,  that  he  acted  with  any 
motive  of  malice  or  oppression,  the  case  is 
one  for  compensatory  damages  only. 

The  order  Is  reversed  and  the  cause  re- 
manded for  a  new  trial. 

We  concur:   COOPER,  P.  J.;  HALL,  J. 


MORGAN  v.  NESBITT,  Sheriff.  (Civ.  838.) 
(Court  of  Appeal,  First  District,  California. 

Dec.  5,  1910.) 
Trial  (f  865*)— General  Vkbdict— Special 

Findings— Construction. 

Answers  to  special  questions  submitted  to 
the  jury  mast  be  construed  together  so  as  to 
harmonise  with  the  general  verdict,  if  possible. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  H  871-874;  Dec  Dig.  |  865.*] 

Appeal  from  Superior  Court,  Monterey 
County;  B.  V.  Sargent,  Judge. 

Action  by  E.  R.  Morgan  against  W.  J.  Nes- 
bitt  as  Sheriff  of  the  County  of  Monterey. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals. Reversed,  with  directions. 

Dougherty  ft  Lacey,  for  appellant  Sar- 
gent ft  Bardln  and  P.  E.  Zabala,  for  re- 
spondent 

KERRIGAN,  J.  This  Is  an  action  to  re- 
cover damages  for  the  conversion  by  defend- 
ant of  certain  personal  property,  upon  which 
the  plaintiff  held  mortgages.  The  case  was 
tried  by  a  jury,  and  a  general  verdict  was 
rendered  in  favor  of  plaintiff  for  the  sum  of 
$449.90;  but  by  reason  of  a  special  finding 
of  the  jury  the  trial  court  held  that  the  gen- 
eral verdict  was  overcome,  and  judgment 
was  entered  for  defendant 

The  defendant  is  the  sheriff  of  Monterey 
county,  and  the  alleged  conversion  arose  in 
the  manner  following:  Prior  to  and  on  Jan- 
uary 15,  1907,  D.  T.  Van  Lue  was  the  owner 
of  a  number  of  horses  upon  which  Wor thing- 
ton  Parsons  held  a  mortgage,  and  upon  which 
there  was  due  the  sum  of  $449.90  and  on  the 
last-named  date  by  agreement  with  the  said 
Van  Lue,  the  plaintiff  advanced  that  sum  of 
money  and  satisfied  Parsons  mortgage,  and 
plaintiff  accepted  from  Van  Lue  a  new  mort- 
gage for  the  sum  of  $1,000.  According  to 
the  testimony  of  the  plaintiff  and  Van  Lue, 
this  mortgage  was  to  secure  the  payment  of 
the  amount  advanced  in  liquidation  of  the 
Parsons  mortgage,  also  an  indebtedness  of 
$115  owing  by  Van  Lue  to  plaintiff  for  goods 
sold  and  delivered,  and  for  money  advanced 
in  the  sum  of  $40.  Their  testimony  also 
shows  that  at  the  time  of  the  execution  of 
this  mortgage  Van  Lue  was  indebted  to  Par- 
sons upon  a  note  in'  a  further  sum  of  $250, 
given  in  payment  for  a  racing  horse,  and 
that  it  was  agreed  that  plaintiff  was  to  ad- 
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vance  this  amount  to  Van  Lne  to  enable  the 
latter  to  take  np  this  note  should, Parsons 
press  for  Its  payment  Further  sums  were 
also  to  be  advanced  by  plaintiff  to  Van  Lue 
with  which  to  purchase  hay  for  his  stock. 
On  August  21,  1906,  Van  Lue  executed  to 
plaintiff  a  second  mortgage  to  cover  future 
advances  to  Van  Lue,  to  be  made  for  the 
purpose  of  enabling  the  latter  to  defray  the 
expenses  of  training  the  race  horse  above 
mentioned.  In  October  following  the  Wahr- 
llch-Cornett  Company  commenced  an  action 
In  the  superior  court  of  Monterey  county 
against  Van  Lue  for  the  sum  of  $1,836.73, 
and  attached  the  property  described  In  said 
mortgages.  Judgment  was  obtained  In  that 
action  in  favor  of  said  company,  and  a  writ 
of  execution  was  issued,  under  which  the 
sheriff  levied  upon  and  eventually  sold  the 
property,  on  the  theory  that  the  mortgages 
were  not  made  in  good  faith,  but  with  the 
intent  to  hinder,  delay,  and  defraud  creditors 
of  Van  Lue,  and  consequently  void  as  to 
them. 

On  the  trial  of  the  present  action  plaintiff 
asked  judgment  for  the  sum  of  $604.90,  con- 
sisting of  the  $449.90  paid  to  satisfy  the  Par- 
sons mortgage,  the  sum  of  $115  due  for  mer- 
chandise, and  the  $40,  money  advanced,  waiv- 
ing Judgment  for  any  further  amount  under 
the  first  mortgage  and  for  any  amount  that 
might  be  due  under  the  second  mortgage. 
The  one  fact  upon  which  all  parties  seem  to 
agree  Is  that  plaintiff  did  pay  off  the  Par- 
sons mortgage.  Parsons  himself  testified 
that  plaintiff  gave  him  a  check  on  the  Bank 
of  Palo  Alto  for  $449.90  about  a  year  and  a 
half  before  the  commencement  of  this  action. 
The  general  manager  of  the  attaching  credi- 
tor also  testified  that  the  Parsons  mortgage 
was  not  a  fraudulent  one.  The  Jury,  in  an- 
swer to  certain  special  Issues,  rejected  the 
items  of  $40  and  $115,  and  In  answer  to  an- 
other special  issue  and  by  their  general  ver- 
dict found  that  the  plaintiff  was  entitled  to 
recover  $449.90.  One  of  the  special  Issues, 
which  is  negative  in  character,  standing 
alone,  lends  color  to  the  contention  of  appel- 
lant that  it  Is  inconsistent  with  the  general 
verdict;  but  when  all  the  special  issues  and 
the  general  verdict  are  read  and  construed 
together — as  they  should  be — it  is  clear  that 
the  jury  Intended  to  find  that  the  plaintiff 
had  a  valid  Hen  on  the  mortgaged  property 
to  the  extent  of  $449.90.  If  we  were  to  ac- 
cept the  construction  placed  upon  the  special 
and  general  verdicts  contended  for  by  the 
defendant,  the  question  would  te  presented 
whether  or  not  a  mortgage  would  be  void  as 
to  creditors  where  only  the  good  faith  of 
the  mortgagee  was  called  hi  question.  We 
think,  however,  that  when  the  answer  to  the 
special  issue  and  the  general  verdict  are  con- 
strued together,  the  Inconsistency  claimed  by 
defendant  does  not  exist. 


Under  the  evidence  and  admissions  In  the 
case,  the  jury  could  not  have  Intended  that 
the  plaintiff  should  have  a  verdict  for  any 
less  amount  than  $449.90;  and,  as  the  plain- 
tiff will  be  satisfied  with  a  judgment  for  that 
amount,  we  think  the  general  verdict  should 
be  allowed  to  stand. 

The  judgment  and  order  are  reversed,  with 
directions  to  the  trial  court  to  enter  Judg- 
ment In  favor  of  plaintiff  upon  the  general 
verdict 

We  concur:   COOPER,  P.  J.;  HALL,  J. 


POTOMAC  OIL  CO.  et  al.  v.  DTE  et  al. 
(Civ.  661.) 

(Court  of  Appeal,  Second  District,  California. 
Nov.  26,  1910.   Rehearing  Denied  by 
Supreme  Court  Jan.  25,  1911.) 

1.  Mandamus  (§  168*)— Compelling  Deliv- 
ery, of  Books  and  Papers  of  Corpora- 
tions—Burden  of  Proof; 

In  mandamus  to  compel  the  delivery  of 
the  seal,  books,  papers,  and  records  of  a  cor- 
poration, the  petitioner  has  the  burden  of 
showing  that  he  is  the  legally  appointed  secre- 
tary of  the  corporation,  and  is  entitled  to  such 
deb' very. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  §  372;  Dec.  Dig.  S  168.*] 

2.  Cobpobations  (§  668*)  —  Actions — Juris- 
diction. 

Stockholders  of  an  Arizona  corporation 
having  no  place  of  business  or  office  or  proper- 
ty or  business  in  the  territory  began  mandamus 
proceedings  in  the  district  court  of  the  terri- 
tory to  compel  the  corporation  and  its  officers 
to  call  a  stockholders'  meeting.  An  alternative 
writ  was  issued  directing  the  corporation  and 
its  officers  to  call  a  meeting  or  to  show  cause, 
and  the  writ  was  served  on  the  corpora  tioo 
through  service  on  a  resident  agent  within  the 
county,  and  service  on  the  individual  members 
of  the  board  of  directors  was  made  by  mailing 
copies  of  the  writ  to  their  place  of  residence 
in  a  sister  state.  The  corporation  acknowledg- 
ed in  writing  the  receipt  of  the  writ,  and  all 
parties  made  default  at  the  time  and  place  to 
show  cause.  Held,  that  the  district  court  of  the 
territory  acquired  jurisdiction  through  the  serv- 
ice of  the  alternative  writ  on  the  corporation, 
and  it  was  not  essential  in  the  exercise  of 
such  jurisdiction  that  the  officers  of  the  cor- 
poration should  be  served. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  M  2603-2627;   Dec.  Dig.  |  668.*j 

3.  Mandamus  (§  151*)  —  Against  Corpora- 
tion—Pasties  —  Stockholders'  Meetings 
—Duty  to  Call. 

The  imposition  of  the  duty  on  officers  of  a 
corporation  to  call  stockholders'  meetings  does 
not  relieve  the  corporation  from  the  liability 
of  causing  the  duty  to  be  performed,  and  where 
the  officers  are  not  within  the  jurisdiction  of 
the  court  in  mandamus  to  compel  the  calling 
of  a  meeting,  the  action  may  be  taken  against 
the  corporation  to  compel  the  performance  of 
the  corporate  act 

[Ed.  Note.— For  other  cases,  see  Mandamus. 
Cent.  Dig.  §  291 ;  Dec.  Dig.  |  151.*] 

4.  Mandamus  (I  185*)  —  Corporations  — 
Stockholders  Meetings  —  Enforcement 
of  Order. 

A  court  which  has  acquired  jurisdiction  in 
mandamus  to  compel  a  corporation  to  call  a 
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stockholders'  meeting  may,  on  the  failure  of 
the  corporation  to  call  a  meeting,  appoint  a 
commissioner  to  do  so,  and  a  court  entertaining 
an  action  has  jurisdiction  not  only  to  command 
the  performance  of  duties,  but  to  enforce  its 
commands  by  subsequent  proceedings  in  the 
action.  ' 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §f  419-423;  Dec  Dig.  |  185.»] 

5.  Mandamus  (8  185*)  —  Stockholders' 
Meetings— Notice— Presumptions. 

Where  the  court  in  mandamus  to  compel 
a  corporation  to  call  a  stockholders'  meeting 
appointed  a  commissioner  to  call  the  meeting 
and  give  the  required  notice,  it  will  be  presum- 
ed in  the  absence  of  anything  to  the  contrary 
that  the  commissioner  notified  all  the  stock- 
holders, as  required  by  the  order,  so  that  an 
election  held  pursuant  to  the  notice  given  by 
the  commissioner  was  legal. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  |  423;  Dec  Dig.  I  185.»] 

6.  Appeal  and  Ebbob  (J  481*)— Stat  of  Pbo- 
ceedings — Statute. 

Under  Civ.  Code  Aria.  1901,  par.  1512,  au- 
thorizing the  court  from  whose  judgment  an 
appeal  or  writ  of  error  is  taken  to  stay  the 
execution  of  the  judgment  on  the  application 
of  appellant  or  plaintiff  in  error  executing  an 
undertaking,  an  order  of  the  court  staying  pro- 
ceedings is  essential  to  complete  a  stay. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  2258;  Dec.  Dig.  |  481.*] 

7.  Mandamus  (f  187*)— Appeal— Supersede- 
as—Stockholders'  Meetings— Irregular- 
ities. 

Where  the  essential  duties  of  a  commission- 
er, appointed  by  the  court  in  mandamus  to 
compel  a  corporation  to  call  a  stockholders' 
meeting,  to  call  a  meeting  of  the  stockholders 
and  to  give  the  required  notice  thereof  for  the 
election  of  a  board  of  directors  were  performed 
before  the  filing  of  a  petition  in  error  from  the 
judgment  awarding  relief  and  appointing  the 
commissioner,  and  of  the  bond,  and  the  stock- 
holders pursuant  to  notice  had  convened  before 
that  time,  the  subsequent  proceedings  of  the 
stockholders  proceeding  to  elect  a  board  of 
directors  were  not  void,  though  in  contempt 
of  court  on  the  ground  that  the  petition  and 
bond  were  effectual  as  a  stay,  and  the  election 
of  a  new  board  at  snch  meeting  could  not  be 
set  aside  in  a  collateral  proceeding. 

[Ed.  Note.— For  other  cases,  Bee  Mandamus, 
Cent  Dig.  f  434;  Dec  Dig.  I  187.*] 

8.  Corporations  (|  288*V— "De  Facto  Offi- 
cer." 

A  person  to  be  a  "de  facto  officer"  of  a 
corporation  must  hold  the  office  under  some 
appearance  or  color  of  right. 

[Ed.  Note— For  other  cases,  see  Corporations, 
Cent  Dig.  18  1240-1245;  Dec.  Dig.  8  289.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1845-1851 ;  vol.  8,  p.  7627.] 

9.  Cobpobations  (8  289*)  —  Officers  De 
Facto. 

The  authority  of  the  board  of  directors  of 
a  corporation  ceases  on  the  election  of  a  new 
board,  and  the  members  of  the  former  board 
possess  thereafter  no  right  in  the  control  of 
corporate  affairs  as  against  the  corporation,  and 
their  attempt  to  subsequently  elect  a  secretary 
is  futile,  and  the  secretary  so  selected  does  not 
acquire  even  a  color  of  right  to  the  office  or 
an  appearance  of  right  to  retain  the  books  or 
papers  of  the  corporation  as  a  de  facto  officer. 

[Ed.  Note— For  other  cases,  see  Corporations, 
Cent  Dig.  H  1240-1245;   Dec.  Dig.  f  289.*] 


10.  Mandamus  (8  141*)— Corporations— Of- 
ficer s-^J  UBISDICTION . 

Where,  in  mandamus  to  compel  the  deliv- 
ery to  a  corporation  of  its  books  and  records, 
the  court  issued  its  alternative  writ  and  caused 
the  same  to  be  served  on  the  individual  who 
was  then  the  custodian  of  the  books  and  pa- 
pers, and  directed  him  to  turn  the  same  over 
to  the  corporation  or  show  cause,  the  court 
acquired  jurisdiction  not  only  over  the  person 
of  the  individual  but  over  the  books  and  papers 
in  his  possession  constituting  the  subject  of 
the  controversy,  and  the  individual  could  not 
thereafter  by  dispossessing  himself  of  the  prop- 
erty deprive  the  court  of  ita  control  over  the 
same  or  over  himself,  and  a  third  person,  who 
with  knowledge  of  the  facts  takes  possession 
of  the  property,  could  acquire  no  right  thereto, 
but  he  only  holds  the  same  for  the  individual 
whose  duty  it  was  to  retain  the  possession  until 
the  final  disposition  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  88  276-278;  Dec  Dig.  8  141.*] 

Petition  for  writ  of  mandamus  by  the 
Potomac  Oil  Company  and  another  against 
J.  M.  Dye  and  Wlnfield  Scott.  Peremptory 
writ  issued,  and  judgment  awarded  against 
defendants  for  costs.  Hearing  in  Supreme 
Court  denied  in  113  Pac.  180. 

J.  R.  Wilder,  Hunsaker  ft  Britt,  for  peti- 
tioners. C.  E.  Arnold  and  J.  W.  P.  Laird, 
for  respondents. 

ALLEN,  P.  J.  The  material  matters  set 
forth  in  the  petitioners'  application  for  this 
writ  are  fully  stated  in  Potomac  Oil  Co.  v. 
Dye,  10  CaL  App.  534,  102  Pac  677.  Upon 
that  hearing  there  was  involved  the  sufficien- 
cy of  the  petition,  the  jurisdiction  of  this 
court  to  grant  relief  by  mandate,  and  its 
appropriate  character  to  compel  a  person 
claiming  to  act  as  secretary  of  the  corpora- 
tion to  deliver  up  to  the  corporation  its  seal, 
books,  papers,  records,  etc.,  all  of  which  mat- 
ters were  determined  in  favor  of  petitioner, 
and  require  no  further  consideration  or  dis- 
cussion upon  this  hearing. 

In  the  single  Issue  presented  by  the  amend- 
ed answer  as  to  the  official  character  of  pe- 
titioner is  involved  practically  all  of  the 
questions  presented  for  determination  upon 
this  hearing.  The  burden  is  cast  upon  peti- 
tioner to  show  that  he  is  the  legally  appoint- 
ed secretary  of  the  corporation  and  entitled 
to  the  books,  papers,  and  seal  of  such  corpo- 
ration. The  facts  connected  with  the  estab- 
lishment of  such  official  relation* of  peti- 
tioner are  before  the  court  in  the  report 
of  a  referee  heretofore  appointed  to  take 
testimony,  and  in  certain  depositions  and 
exhibits  on  file.  From  all  of  these  it  is  made 
to  appear  that  the  Potomac  Oil  Company 
was  organized  in  1901  under  the  laws  of  the 
territory  of  Arizona,  having  a  capital  stock 
of  $2,850,000,  divided  into  2,850,000  shares 
of  the  par  value  of  $1  each;  that  by  the 
articles  and  by-laws  the  affairs  of  the  cor- 
poration were  to  be  conducted  by  a  board 
of  five  directors,  the  first  thereof  to  be  elect- 
ed upon  the  first  Monday  in  August  1002, 
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and  annual  elections  to  be  thereafter  held 
upon  the  corresponding  date  of  each  suc- 
ceeding year;  that  In  1904  a  stockholders* 
meeting  was  held  at  which  five  persons  were 
elected  directors,  and  that  no  election  has 
been  held  between  that  date  and  the  29th 
of  December,  1908,  when  a  new  board  was 
sought  to  be  elected  under  proceedings  here- 
inafter to  be  noticed.  The  directors  elected 
In  1904,  or  their  successors  appointed  by  the 
board  to  fill  vacancies,  elected  respondent 
Dye  secretary,  and  as  such  secretary  he  took 
charge  of  and  has  had  In  his  custody  all 
of  the  books,  papers  and  seal  of  the  corpo- 
ration, which  he  removed  to  and  has  ever 
since  kept  within  the  state  of  California, 
and  within  this  district  The  corporation, 
while  organized  In  the  territory  of  Arizona, 
had  no  place  of  business  in  that  territory, 
maintained  no  office,  owned  no  property,  and 
conducted  no  business  in  said  territory,  all 
of  Its  property  and  business  being  within 
the  state  of  California  and  within  which 
state  all  of  Its  directors,  including  the  sec- 
retary, were  residents.  Stockholders  whose 
holdings  aggregated  about  1,000,000  shares 
of  the  stock,  becoming  dissatisfied  with  the 
management  of  the  corporation,  demanded 
of  the  officers  of  the  corporation,  in  Sep- 
tember, 1908,  that  they  call  a  meeting  of 
the  stockholders  for  the  purpose  of  electing 
a  board  of  directors.  This  the  officers  of  the 
corporation  refused  to  do,  and  have  en- 
deavored through  such  refusal  to  permanent- 
ly keep  and  maintain  the  control  of  the  cor- 
poration and  its  property.  Basing  their  ac- 
tion upon  such  refusal,  shareholders  In  their 
own  behalf  and  in  behalf  of  other  dissatis- 
fied stockholders,  commenced  proceedings  in 
mandamus  in  the  district  court  for  the  Third 
judicial  district  of  Arizona,  praying  that  the 
court  command  and  direct  the  defendant  cor- 
poration and  its  officers  to  call  a  meeting  of 
the  stockholders,  as  by  the  articles  of  asso- 
ciation and  by-laws  required,  for  the  election 
of  a  board  of  directors.  An  alternative  writ 
was  issued  directing  said  corporation  and  its 
officers  so  to  proceed,  or  show  cause,  which 
writ  was  served  upon  the  corporation  through 
a  service  upon  a  resident  agent  of  said  cor- 
poration within  the  county  and  territory 
where  the  proceedings  were  commenced,  and 
service  upon  the  Individual  members  of  the 
board  by  mailing  copies  of  the  alternative 
writ  to  their  post  office  address  and  place  of 
residence  In  California.  The  corporation 
duly  acknowledged  In  writing  the  receipt  of 
the  writ,  and  all  parties  having  made  default 
at  the  time  and  place  to  show  cause  designat- 
ed In  the  alternative  writ,  a  peremptory  writ 
was  Issued  by  the  court,  by  which  writ  they 
were  commanded,  on  or  before  the  21st  day 
of  November,  1908,  to  call  a  meeting  of  the 
stockholders  and  to  give  the  notice  required 
by  the  by-laws  for  the  election  of  a  board  of 
directors,  which  said  peremptory  writ  was 
served  In  the  same  manner  as  was  the  alter- 
native writ  The  Potomac  Oil  Company  and 
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its  officers,  having  failed  and  refused  to  ob- 
serve the  mandate  of  the  court,  upon  peti- 
tion and  affidavit  showing  such  facts  to  the 
court  granting  the  peremptory  writ,  an  order 
was  made  on  November  21,  1908,  appointing 
a  special  officer  and  commissioner  to  do  and 
perform  the  acts  and  things  which  the  said 
respondents  were  by  said  writ  directed  and 
commanded  to  do  and  perform.  On  the  28th 
of  December,  1906,  a  petition  In  error  to  the 
Supreme  Court  of  the  territory  of  Arizona 
was  filed  by  the  respondents  In  the  manda- 
mus proceedings,  and  on  the  same  day  a  bond, 
with  the  sureties  approved  by  a  Judge  of  the 
district  court  of  Arizona,  was  filed  with  the 
clerk  of  the  district  court  for  the  Third  Ju- 
dicial district;  and  on  the  29th  day  of  De- 
cember, 1908,  a  summons  In  error  was  serv- 
ed upon  petitioner.  No  order  staying  pro- 
ceedings, however,  appears  to  have  been 
made  by  the  lower  court  On  the  28th  of 
December,  that  being  the  day  fixed  In  the  call 
for  a  meeting  of  the  stockholders  by  the 
special  officer  and  commissioner  theretofore 
appointed,  stockholders  owning  or  represent- 
ing 1,878,132  shares  of  the  capital  stock  of 
the  corporation  met  at  the  time  and  place  by 
the  commissioner  designated  and,  after  elect- 
ing one  of  their  number  chairman  and  anoth- 
er secretary,  proceeded  to  the  election  of  a 
board  of  five  directors  for  the  corporation. 
These  directors  thereafter  met  and  appointed 
petitioner  herein  as  secretary  of  the  corpora- 
tion. Thereafter,  the  proceedings  In  error  In 
the  supreme  court  of  the  territory  of  Arizona 
were  dismissed. 

Due  demand  was  made  by  petitioner  up- 
on respondent  Dye  for  the  books,  papers  and 
seal  of  the  corporation,  delivery  of  which 
was  refused.  After  the  commencement  of 
these  proceedings,  and  when  the  referee  ap- 
pointed by  this  court  was  taking  testimony 
pursuant  to  order  of  the  court  a  subpoena 
duces  tecum  was  Issued  and  served  upon  re- 
spondent Dye,  requiring  his  appearance  be- 
fore the  referee,  and  to  bring  with  him  the 
books  and  papers  of  the  corporation.  Tender 
was  made  of  the  fee  provided  by  law,  which 
respondent  refused  to  accept  and  failed  to 
observe  the  subpoena.  Thereafter,  on  June 
7,  1910,  respondent  Dye  presented  a  resigna- 
tion to  the  Individuals  composing  the  board 
which  originally  appointed  him,  and  such 
persons,  assuming  to  be  directors  of  the  cor- 
poration, made  an  order  appointing  one  Scott 
secretary,  and  thereupon  Dye  turned  the 
books,  papers,  and  seal  here  in  controversy 
over  to  Scott  who  Is  now  In  possession  there- 
of. These  facts  coming  to  the  attention  of 
petitioner,  a  supplemental  petition  was  filed 
setting  forth  those  facts  and  asking  that 
Scott  be  made  an  additional  respondent 
which  was  done,  and  he  appeared  and  an- 
swered. 

It  is  respondent's  contention  that  the  dis- 
trict court  of  Arizona  never  acquired  juris- 
diction to  compel  the  holding  of  the  stock- 
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holders'  meeting.  In  our  opinion,  through  the 
service  of  the  alternative  writ  upon  the  cor- 
poration, the  district  court  of  Arizona  ac- 
quired jurisdiction  In  the  premises.  Having 
acquired  such  jurisdiction  over  the  corpora- 
tion, It  was  not  essential  In  its  exercise  that 
the  officers  and  agents  of  the  corporation 
should  be  served  with  process.  While  it  is 
made  the  duty  of  certain  officers  of  the  cor- 
poration to  call  a  stockholders'  meeting,  "the 
Imposition  of  a  duty  upon  the  officers  best 
qualified  to  perform  it  does  not  relieve  the 
corporation  from  the  liability  of  causing  the 
duly  to  be  performed.  •  •  •  No  doubt, 
If  such  officers  had  been  within  the  jurisdic- 
tion, and  service  upon  them  had  been  possi- 
ble, they  would  have  been  made  parties.  But 
not  being  within  reach  of  process,  the  action 
was  taken  against  the  corporation  of  which 
they  were  officers  to  compel  the  performance 
of  a  statutory  duty,  which  was  a  corporate 
act,  to  be  performed,  of  course,  through  cer- 
tain officers  of  the  corporation."  Bay  State 
Gas  Co.  v.  State,  4  Pennewlll  (Del.)  502,  56 
Atl.  1121.  To  say  otherwise  would  be  to  say 
that  the  principal  Is  helpless  in  the  hands  of 
Insubordinate  agents,  and  that  it  is  the  pol- 
icy of  the  law  that  the  creature  of  the  cor- 
poration Is  higher  than  the  corporation  Itself, 
a  proposition  to  which  we  cannot  subscribe. 
The  district  court  of  Arizona,  then,  having 
acquired  jurisdiction  in  the  proceeding  in 
mandamus,  and  the  corporation  having  fail- 
ed and  refused  to  require  itfi  officers,  or  oth- 
er agents  by  It  appointed,  to  perform  a  plain 
statutory  duty,  It  was  competent  for  that 
court,  having  acquired  Jurisdiction  and  hay- 
ing made  a  valid  order  in  the  premises,  to 
command  performance  of  the  duty.  "The 
court  entertaining  the  action  has  Jurisdiction 
not  only  to  command  the  performance  of  du- 
ties, but  to  enforce  Its  commands  by  subse- 
quent proceedings  In  the  action.  •  *  *  If 
complete  relief  is  not  given  by  the  order  of 
the  court,  to  avoid  other  actions,  other  or- 
ders will  be  made  until  that  end  Is  attain- 
ed." Palmer  v.  Jones,  49  Iowa,  408.  This 
authority  Is  plainly  expressed  In  section  187, 
Code  of  Civil  Procedure.  The  commissioner, 
then,  being  appointed  by  authority,  perform- 
ed the  duties  which  should  have  been  per- 
formed by  corporate  agents  In  the  first  in-, 
stance,  and  4n  the  performance  of  these  du- 
ties the  stockholders  were  assembled.  Noth- 
ing to  the  contrary  appearing,  It  will  be  pre- 
sumed that  all  were  notified  as  by  the  or- 
der required.  A  large  majority  thereof  met 
and  elected  a  board  of  directors  whose  duty 
it  should  be  to  manage  the  affairs  of  the  cor- 
poration. 

Respondent  contends,  however,  that  the  pe- 
tition In  error  and  bond  filed,  Ipso  facto,  op- 
erated as  a  stay  of  all  proceedings  from  the 
date  of  the  filing  of  such  bond.  Whatever 
may  be  the  effect  of  a  bond  so  filed  on  ap- 
peal, or  in  proceedings  in  error,  In  other  Ju- 
risdictions, it  would  seem  from  a  reading  of 
paragraph  1512  of  the  Civil  Code  of  Arizona 
113P.-9 


of  1901  that  whenever  a  writ  of  error  Is  sued 
out  of  the  Supreme  Court,  the  court  or  judge 
thereof  from  whose  Judgment  or  order  the 
appeal  or  writ  of  error  is  taken,  shall,  upon 
application  of  appellant,  or  plaintiff  In  error, 
stay  the  execution  of  such  judgment  or  or- 
der, thereby  -indicating  that  an  order  of  the 
court  staying  proceedings  Is  essential  In  that 
jurisdiction  in  order  to  complete  the  stay. 
In  addition  to  this,  however,  all  of  the  essen- 
tial duties  of  the  commissioner  appointed  by 
the  court  had  been  performed  before  the 
bond  and  petition  In  error  were  filed.  The 
stockholders,  pursuant  to  a  notice  thereto- 
fore given,  had  convened,  and  were  it  to  be 
assumed  that  the  bond  when  filed  was  effec- 
tual as  a  stay,  and  that  such  subsequent  pro- 
ceedings were  in  contempt  of  the  order  of 
court,  nevertheless,  their  proceedings  were 
not  void  and  cannot  be  set  aside  in  this  col- 
lateral proceeding.  "Irregularities  in  the 
sale  of  lands  on  execution  can  only  be  cor- 
rected by  the  court  from  which  the  process 
issues,  and  when  such  court  Is  not  called  up- 
on by  the  defendant  In  execution  to  set  such 
proceedings  aside,  they  cannot  be  disturbed 
by  any  one  else  In  a  collateral  proceeding." 
Oakes  v.  Williams,  107  111.  159. 

Respondent  Scott  contends  that  he  is  the 
de  facto  secretary  and  as  such  entitled  to 
hold  the  books  and  papers  of  the  corporar 
tlon.  "In  order  to  constitute  a  person  an  of- 
ficer de  facto,  he  must  hold  the  office  under 
some  appearance  or  color  of  right"  Olson 
v.  Board  of  Commissioners,  8  Kan.  App.  414, 
54  Pac.  805.  The  old  board  of  directors  who 
assumed  to  act  and  appointed  Scott  had  ceas- 
ed to  be  such  board  upon  the  election  of  their 
successors.  In  their  original  election  they 
became,  at  the  instance  of  the  corporation, 
the  governing  board  to  control  the  business 
affairs  of  the  corporation  under  the  statute. 
The  corporation  thus  designating  them  as 
the  governing  board  In  the  first  instance  va- 
cated such  appointment  and  selection,  and 
substituted  a  new  board.  The  authority  of 
the  old  board  then  ceased  as  between  the  in- 
dividuals constituting  such  old  board  and  the 
corporation.  Such  individuals  thereafter  pos- 
sessed no  rights  in  the  management  and  con- 
trol of  the  corporate  affairs  as  against  the 
corporation.  Their  attempt  to  elect  a  secre- 
tary after  they  had  ceased  to  be  a  board  of 
directors  was  futile,  and  Scott  did  not  ac- 
quire even  a  color  of  right  to  the  office,  or 
an  appearance  of  right  to  retain  the  books 
or  papers  of  the  corporation. 

When  this  court  issued  its  alternative  writ 
and  caused  the  same  to  be  served  upon  Dye, 
who  was  then  the  custodian  of  the  books 
and  papers,  and  directed  him  to  turn  the 
same  over  to  petitioner,  or  show  cause,  it 
thereby  acquired  Jurisdiction,  not  only  over 
the  person  of  Dye,  but  over  the  books  and 
papers  in  his  possession  the  subject  of  con- 
troversy; and  Dye  could  not  by  thereafter 
dispossessing  himself  of  the  property  deprive 
this  court  of  its  control  over  such  property, 
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or  over  himself  as  the  respondent  Scott, 
with  full  knowledge  of  the  circumstances, 
taking  possession  of  the  property  acquired  no 
right  thereto,  did  not  and  does  not  hold  the 
same  as  secretary,  or  In  any  other  official 
capacity,  but  holds  the  same  for  Dye,  whose 
duty  it  was  to  retain  the  possession  until 
the  final  disposition  of  this  case. 

We  are  of  opinion  that  satisfactory  evi- 
dence is  presented  establishing  all  of  the  ma- 
terial allegations  of  the  original  petition  and 
the  supplemental  petition. 

It  is  ordered  that  a  peremptory  writ  issue, 
and  judgment  is  awarded  against  respondent 
Dye  for  costs,  and  also  against  respondent 
Scott  for  costs  accruing  since  June  7,  1910. 

We  concur:   SHAW,  J. ;  JAMES,  J. 


POTOMAC  OIL  CO.  et  al.  v.  DYE  et  at 
(L.  A.  2,839.) 
(Supreme  Court  of  California.   Jan.  28,  1911.) 

In  Bank.  Petition  by  the  Potomac  Oil 
Company  and  another  for  a  writ  of  manda- 
mus against  J.  M.  Dye  and  Wlnfleld  Scott. 
Writ  granted  (113  Pac.  126),  and  defendant 
applied  for  a  rehearing.   Rehearing  denied. 

J.  R.  Wilder  and  Hunsaker  &  Brltt,  for  pe- 
titioners. C.  E.  Arnold  and  J.  W.  P.  Laird, 
for  respondents. 

PER  CURIAM.   Rehearing  denied. 

BEATTY,  C.  J.  (dissenting).  I  dissent  from 
the  order  denying  a  rehearing  of  this  cause. 
Assuming  that  this  court  has  the  power  to 
review  the  Judgment  of  the  District  Court 
of  Appeal  in  an  original  proceeding  (a  mat- 
ter as  to  which  I  have  no  doubt)  we  must 
consider  whether  the  facts  stated  in  its  opin- 
ion as  grounds  for  issuing  a  peremptory  writ 
of  mandate,  are  sufficient  to  justify  the  or- 
der. 

In  this  case  persons  claiming  to  be  direc- 
tors of  an  Arizona  corporation  ask  a  Califor- 
nia court  to  compel  the  delivery  of  its  books 
and  records  to  a  person  appointed  by  them 
as  secretary.  Tne  case  shows  very  clearly 
that  It  is  necessary  in  the  first  place  to  de- 
cide that  the  persons  Invoking  the  remedy 
are  directors  of  the  corporation,  their  title 
to  the  office  being  in  dispute  and  unadjudl- 
cated  by  the  courts  of  Arizona.  All  that  ap- 
pears Is  that  a  court  of  that  territory,  by  its 
commissioner,  called  and  held  a  stockholders' 
election,  and  that  the  commissioner  filed  a 
report,  which  is  not  found  to  have  been  con- 
firmed. The  result  is  that  In  a  mandamus 
proceeding  to  enforce  a  duty  not  imposed  cer- 
tainly by  any  California  law,  we  must  try 
the  title  to  the  offices  of  a  foreign  corpora- 
tion. Mandamus  does  not  He  to  try  the  ti- 
tle to  an  office. 
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In  the  next  place,  if  the  title  to  the  of- 
fices was  undisputed,  and  the  duty  of  the  re- 
spondent to  deliver  the  books  to  his  succes- 
sor clearly  imposed  by  the  laws  of  Arizona, 
can  the  courts  of  this  state  enforce  the  per- 
formance of  that  duty  by  mandamus?  I  do 
not  think  they  can.  No  doubt  the  newly 
elected  secretary,  if  by  the  law  of  Arizona 
he  Is  entitled  to  the  custody  of  the  books, 
could  maintain  an  action  In  this  state  In  the 
nature  of  replevin  to  recover  the  possession 
— an  action  in  which  he  could  prove  his  ti- 
tle to  his  office — but  In  such  an  action  the 
District  Court  of  Appeal  would  have  no  orig- 
inal jurisdiction. 

The  nature  of  the  remedy  available  In  such 
a  case  is  therefore  a  matter  of  prime  impor- 
tance— for  it  determines  the  jurisdiction.  If 
the  courts  of  this  state  cannot  try  title  to 
Arizona  offices  in  mandamus,  or  if  they  can- 
not enforce  by  mandate  the  performance  of 
duties  enjoined  by  Arizona  laws,  the  District 
Court  of  Appeal  has  rendered  judgment  in  a 
case  not  within  its  Jurisdiction. 


In  re  CHEV ALLIER'S  ESTATE. 

HARTUNG  v.  HOLMES  et  al. 
(L.  A.  2,525.) 

(Supreme  Court  of  California.    Jan.  6,  1911.) 

1.  Wills  (8  328*)  —  CONTEST  — TRIAD— JUDG- 
MENT OF  NONSUIT. 

Under  Code  Civ.  Proc.  8  1313,  providing 
that,  after  a  jury  is  impaneled  in  a  will  con- 
test, the  trial  must  proceed  according  to  the 
provisions  of  part  2,  tit  8,  c.  4,  a  nonsuit  may 
be  granted  in  a  proper  case. 

fEd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  771;  Dec.  Dig.  §  326.*] 

2.  Trial  (§  159*)— Nonsuit— Pbopriett. 

Where  a  plaintiff  adduces  evidence  which, 
if  uncontradicted,  would  sustain  a  verdict  for 
him,  no  amount  of  contradictory  evidence  will 
authorize  a  nonsuit,  but  if  plaintiff's  evidence, 
viewed  in  the  light  most  favorable  to  him, 
would  not  support  a  verdict  for  him,  a  nonsuit 
is  properly  granted,  though  the  mere  failure  of 
the  jury  to  properly  weigh  the  evidence  when 
it  is  sufficient  to  take  the  case  to  them  does  not 
authorize  a  nonsuit;  the  remedy  being  by  mo- 
tion for  new  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §8  359-367;  Dec.  Dig.  §  159.*] 

3.  Wills  (8  38*)— Validity— Insanity— Mon- 
omania. 

The  will  of  one  who,  by  reason  of  insan- 
ity, is  incapable  of  making  a  valid  testamentary 
disposition,  is  Invalid,  but  mere  insanity  on 
some  particular  subject  would  not  necessarily 
invalidate  it 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  78-81 ;  Dec  Dig.  8  38.*] 

4.  Wills  (8  38*)  —  Validity—  Insanity— De- 
lusion. 

In  order  to  make  a  will  invalid  because 
of  delusions  held  by  testator,  the  will  itself 
must  be  the  product  of  such  hallucination,  and 
be  caused  directly  thereby. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  78-81;  Dec.  Dig.  8  38.*] 
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5.  Wiixs  (|  55*)  —  Contest  —  Insanity— Sui- 
cide. 

Suicide  by  testator  is  not  of  itself  suffi- 
cient to  establish  testamentary  incapacity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  |  151;  Dec  Dig.  f  56.*] 

6.  Appeal  and  Ebbob  (i  927*)  —  Review  — 
Nonsuit. 

In  determining  on  appeal  the  propriety  of 
a  nonsuit,  plaintiff's  testimony  must  be  given 
the  fullest  weight  to  which  it  is  entitled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8748;  Dec.  Dig.  i  927.*] 

7.  Wills  (|  55*}— Will  Contest— Sufficien- 
cy of  Evidence— Insanity. 

Evidence  in  a  will  contest  held  not  to  show 
such  insanity  of  testator,  who  committed  sui- 
cide, as  to  destroy  her  testamentary  capacity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  |  151;  Dec.  Dig.  8  55.*] 

8.  Wills  (|  130*)— Olographic  Will— Date 
— Sufficiency. 

The  dating  of  an  olographic  will  by  using 
figures,  to  wit  "4-14-07/'  is  sufficient  under 
Civ.  Code,  I  1277,  requiring  an  olographic  will 
to  be  dated. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  |  836;  Dec.  Dig.  8  130.*] 

9.  Wills  (8  54*)— Will  Contest— Admission 
of  Evidence— Pubpose. 

In  a  will  contest  testatrix's  declarations 
are  admissible  to  show  her  mental  condition. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  131-134;  Dec  Dig.  g  54.*] 

10.  Wills  (8  54*)— Will  Contest— Admission 
of  Evidence— Materiality. 

Where  in  a  will  contest  in  which  it  ap- 
peared that  testatrix  committed  suicide  after 
having  been  charged  with  theft  by  her  employer 
and  discharged,  and  the  only  issue  was  her 
mental  capacity,  evidence  of  the  exact  amount 
stolen  was  immaterial. 

[Ed.  Note— For  other  cases,  see  Wills,  Cent. 
Dig.  88  131-134;  Dec  Dig.  8  54.*] 

11.  Wills  (8  384*)— Contest— Appeal— Harm- 
less Ebbob— Exclusion  of  Evidence— Ad- 
mitted Facts. 

Where,  in  a  will  contest.  It  was  not  dis- 
puted that  testatrix  committed  suicide  by  poi- 
son, the  exclusion  of  evidence  as  to  a  state- 
ment to  a  witness  by  testatrix's  sister  as  to  the 
cause  of  her  death  could  not  have  injured  con- 
testant 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  858;  Dec  Dig.  8  384.*] 

Department  2.  Appeal  from  Superior 
Court  Los  Angeles  County;  Chas.  Hun  roe, 
Judge. 

Proceedings  by  Louise  Holmes  and  anoth- 
er, administrators  with  the  will  annexed  of 
Alice  L.  Chevallier,  for  the  probate  of  a  will, 
which  are  contested  by  Marie  Hartung. 
From  a  judgment  of  nonsuit  contestant  ap- 
peals. Affirmed. 

Edwin  A.  Meserve,  for  appellant.  Law- 
ler,  Allen,  Van  Dyke  &  Jutten,  for  respond- 
ents. 

HEN  SHAW,  J.  This  Is  a  contest  of  a  will 
after  probate.  The  ground  of  contest  Is  that 
at  the  time  of  the  making  of  the  will  the 
testatrix  lacked  testamentary  capacity  by 
reason  of  insanity.  The  contestant  is  Mary 
Hartung,  a  sister  of  the  deceased.   The  con- 


testee  is  Louise  Holmes,  another  sister  of  de- 
ceased, and  the  principal  beneficiary  under 
the  will.  The  contest  was  heard  before  a 
jury,  and  at  the  conclusion  of  the  contest- 
ant's case  the  court  granted  a  nonsuit 

It  appeared  from  the  testimony  that  Alice 
L.  Chevallier  at  the  time  of  her  death  was 
between  30  and  85  years  of  age  and  unmar- 
ried. For  the  12  years  immediately  preced- 
ing the  30th  of  March,  1907,  she  had  been  in 
the  employ  of  the  Ville  de  Paris,  a  large 
store  in  the  city  of  Los  Angeles.  She  had 
proved  trustworthy  and  competent  and  had 
been  advanced  to  the  responsible  position  of 
collecting  the  moneys  from  the  cash  register  a 
of  the  store,  with  their  accompanying  tags, 
and  turning  them  in  to  the  treasurer.  About  6 
o'clock  in  the  afternoon  of  the  30th  of  March 
she  was  called  before  certain  of  the  directors 
and  officers  of  the  establishment  and  was 
accused  of  having  misappropriated  funds 
which  she  had  collected.  She  was  specifical- 
ly charged  with  having  taken  from  $250  to 
S400  a  day  for  "several  days."  She  replied 
coolly  and  Indifferently  that  she  had  none 
of  their  money,  and  that  if  they  did  not  be- 
lieve it,  they  could  search  her.  She  was  dis- 
charged and  returned  to  the  home  of  her  sis- 
ter, Mrs.  Holmes,  with  whom  she  was  and 
had  been  living  for  several  years.  She  told 
her  sister  that  she  had  been  accused  of  theft 
and  discharged.  Her  sister  asked  her  if  she 
meant  to  fight  the  charge,  and  she  replied, 
"How  can  I?"  Mrs.  Holmes  then  said  she 
could  fight  heaven  and  hell  if  she  were  Inno- 
cent and  Miss  Chevallier  merely  smiled. 
Miss  Chevallier  remained  at  home  for  about 
a  week  after  this,  and  then  went  to  a  neigh- 
boring seaside  resort  from  which  she  re- 
turned on  the  evening  of  April  12th.  Mrs. 
Holmes  told  her  that  she  had  talked  with 
the  officials  at  the  store,  who  had  explained 
to  her  that  Miss  Chevallier  had  been  seen  to 
tear  up  checks  and  stubs  and  other  vouchers 
and  throw  them  away,  and  that  the  investi- 
gations disclosed  that  she  had  been  taking 
about  $200  a  day.  Miss  Chevallier  replied: 
"I  have  not  got  their  money.  They  have  not 
given  me  a  fair  chance."  The  next  morning 
Mrs.  Holmes  resumed  the  conversation  with 
her  sister,  telling  her  that  the  story  of  her 
peculations  and  discharge  had  spread  all 
over  the  city;  that  it  was  but  right  that  the 
third  sister,  Mrs.  Hartung,  who  lived  In  the 
neighboring  town  of  Anaheim,  should  be 
told;  that  for  the  sake  of  the  family  and  for 
their  dead  mother's  sake  they  must  do  what 
was  right  Miss  Chevallier  said:  "All  right 
if  you  think  it  Is  right  you  do  what  you 
think  is  right"  Mrs.  Holmes  replied:  "I 
do  think  It  is  right,  and  I  will  go  to  Anaheim 
If  you  do  not"  April  14th  was  Sunday. 
The  two  sisters  remained  at  home  and  saw 
each  other  frequently.  Miss  Chevallier  In- 
formed her  sister  that  Mr.  Durand,  the  treas- 
urer of  the  Ville  de  Paris,  was  to  call  and 
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see  her  during  the  afternoon,  bnt  he  did  not 
come.  Late  in  the  afternoon  Miss  Chevaflier 
left  the  bouse  for  a  short  time,  went  In  the 
direction  of  a  drug  store,  was  gone  about  15 
minutes,  and  returned  with  a  package  wrap- 
ped in  a  white  paper.  On  the  morning  of 
the  15th  Mrs.  Holmes  carried  Miss  Cheval- 
lier's  breakfast  to  her.  She  was  in  bed,  and 
Mrs.  Holmes  informed  her  that  she  was  go- 
ing to  Anaheim  to  tell  Mrs.  Hartung.  She 
did  go  to  Anaheim.  She  returned  early  In 
the  afternoon.  Miss  Chevallier  was  still  in 
her  room.  She  talked  to  her  through  the 
door,  though  she  did  not  see  her.  She  was 
asked  to  deliver  a  message  to  Mr.  Durand, 
making  an  appointment  with  him  for  6 
o'clock  that  afternoon.  Mrs.  Holmes  deliv- 
ered the  message,  and  later  in  the  afternoon 
went  to  her  sister's  door  and  called  to  her, 
saying  that  it  was  10  minutes  after  5,  and, 
if  she  meant  to  keep  the  appointment  at  6 
o'clock,  it,  was  time  for  her  to  dress.  Miss 
Chevallier  replied:  "All  right,  I  will  get 
right  up  and  be  down  on  time."  Miss  Chev- 
allier not  appearing,  the  sister  again  went 
to  the  door  and  called  to  her.  Receiving  no 
response  and  finding  the  door  locked,  she  un- 
locked it,  and  discovered  Miss  Chevallier 
kneeling  over  the  bathtub,  breathing  but  un- 
conscious. She  had  drunk  chloroform,  and 
possibly  had  taken  laudanum  as  well.  Phy- 
sicians and  trained  nurses  were  immediately 
called.  All  the  resources  of  medical  science 
were  promptly  and  continuously  employed, 
but  Miss  Chevallier  never  recovered  con- 
sciousness, and  died  on  the  17th  of  April. 
Upon  the  table  by  her  bed,  held  down  by  a 
paperweight,  was  the  following,  wholly  in 
the  handwriting  of  the  deceased:  "4-14-07. 
Louise  Dear:  In  the  safe  you  will  find  mon- 
ey enough  to  cover  my  burial  expenses,  you 
will  also  find  with  this  note  directions  for 
opening  same.  I  would  like  you  to  give 
Grace  my  black  watch  &  pin  also  my  brace- 
let, all  my  other  effects,  personal  and  other- 
wise, I  leave  to  you  and  you  alone  to  keep  or 
dispose  of,  as  you  see  fit,  all  my  papers  are 
in  the  German-American  Bank  vault  and  in 
the  safe;  my  accounts  are  in  the  Security 
Savings,  American  Savings,  &  1st  Nat'l 
Banks.  Alice  L.  Chevallier."  This  is  the 
Instrument  which  was  admitted  to  probate  as 
a  will  and  over  which  this  contest  is  waged. 
The  estate  which  Miss  Chevallier  left  con- 
sisted wholly  of  personal  property  of  the  es- 
timated value  of  $20,000.  The  contestant, 
Mrs.  Hartung,  had  always  been  on  friendly 
terms  with  her  deceased  sister,  but  it  was 
with  the  principal  beneficiary  under  the  will, 
Mrs.  Holmes,  that  Miss  Chevallier  resided 
and  most  intimately  associated.  Mrs.  Har- 
tung's  family  consisted,  beside  herself,  of 
her  husband  and  grown  son.  Her  husband 
was  vice  president  of  one  bank,  her  son  a 
clerk  in  another.  There  is  no  dispute  but 
that  the  "Louise  Dear"  of  the  testamentary 
document  refers  to  Mrs.  Holmes. 

From  the  evidence  it  appears  that  Miss 


Chevallier  was  a  well-developed,  well-nour- 
ished woman,  whose  health,  until  the  latter 
years  of  her  life,  had  been  extremely  good. 
In  1903  she  went  to  a  hospital,  where  was 
performed  an  abdominal  operation,  doubtless 
for  the  removal  of  a  diseased  ovary.  She  re- 
turned to  her  work  in  due  course  after  the 
operation,  though  some  time  after  she  ugain 
complained  of  pains  in  her  back,  frequently 
took  medicines,  declared  that  she  was  suf- 
fering physically  from  an  affection  of  the 
other  ovary,  and  was  preparing  to  undergo 
another  operation  for  the  removal  of  that 
ovary,  or  a  cyst  upon  it  Such  was  her  phys- 
ical condition  at  the  time  of  her  dismissal 
from  the  store.  But  by  all  the  testimony 
this  physical  condition  neither  affected  her 
personal  appearance  nor  her  mental  charac- 
teristics. She  continued  to  do  her  work  effi- 
ciently and  well.  The  theory  of  the  contest- 
ant is  that  the  history  of  the  case  thus  set 
forth  Is  sufficient  to  establish  the  lack  of 
testamentary  capacity  which  the  law  re- 
quires. The  argument  addressed  to  the  evi- 
dence is  that  probably  by  reason  of  her  ova- 
rian troubles  and  the  taking  of  drugs  and 
medicines  her  mind  became  affected;  that  as 
evidence  of  this  disordered  mind  were  her 
peculations  of  moneys  from  the  firm  of  which 
she  had  been  an  honest  and  trusted  employe 
for  many  years;  that  no  reason,  since  she 
was  worth  $20,000,  is  shown  why  she  should 
have  been  tempted  to  take  the  money;  that, 
her  thefts  having  been  discovered,  the  brood- 
ing remorse  of  an  already  unbalanced  mind 
impelled  her  to  suicide;  and  that  immedi- 
ately before  destroying  herself,  and  under 
these  circumstances,  she  wrote  the  testamen- 
tary document  from  which  the  law  will  with- 
hold its  approval.  In  support  of  this  theory, 
the  contestant  introduced  the  expert  opinion 
of  one  alienist  who,  in  answer  to  a  hypothet- 
ical question  purporting  to  embody  the  facts 
in  evidence,  declared  his  belief  that  Miss 
Chevallier  at  the  time  of  the  making  of  the 
will  was  insane. 

Such  being  the  evidence,  appellant  contends 
(1)  that  a  motion  for  a  nonsuit  is  not  per- 
missible In  a  contest  over  the  probate  of 
a  will;  and  (2)  that,  if  permissible,  still 
there  was  such  evidence  on  behalf  of  the  con- 
testant as  to  make  it  error  for  the  court 
to  withdraw  the  case  from  the  consideration 
of  the  Jury.  As  to  the  first  proposition,  the 
Code  itself  declares  that  after  the  impanel- 
ment  of  a  jury  in  the  contest  of  a  will  the 
trial  "must  be  conducted  In  accordance  with 
the  provisions  of  part  two,  title  eight,  chap- 
ter four  of  this  Code."  Code  Civ.  Proc.  § 
1313.  These  provisions  contemplate  the 
granting  of  a  nonsuit  in  proper  cases.  In 
Estate  of  Morey,  147  Cal.  493,  82  Pac.  57, 
it  was  declared,  in  a  case  where  a  Jury  had 
been  impaneled  in  a  contest  for  the  revoca- 
tion of  a  will,  that,  as  the  evidence  produced 
by  the  contestant  was  not  sufficient  to  Justify 
a  verdict  in  their  favor,  it  was  proper  for 
the  court  in  effect  to  grant  a  nonsuit  by 
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refusing  to  submit  special  Issues  to  the  Jury 
and  ordering  the  jury  discharged.  And  In 
Estate  of  Dole,  147  Cal.  188,  81  Pac.  534, 
in  a  like  action,  and  contesting  a  will  after 
probate,  seeking  a  revocation  of  the  probate, 
it  was  held  that  the  nonsuit  there  granted 
was  proper,  since  the  evidence  adduced  by 
the  contestants  was  wholly  insufficient. 

The  second  proposition,  namely,  that  the 
evidence  was  such  as  to  have  demanded  of 
the  trial  court  that  it  deny  the  motion  for 
a  nonsuit  and  submit  the  cause  to  the  de- 
termination of  the  jury,  presents  a  more  seri- 
ous question.  We  approach  its  considera- 
tion with  the  following  declaration  of  what 
we  regard  to  be  the  true  rule  governing  the 
conduct  of  a  trial  judge.  The  difference  be- 
tween the  duties  of  a  judge  in  granting  a 
nonsuit  or  directing  a  verdict  is  learnedly 
and  historically  discussed  by  Justice  Lurton 
in  Mt.  Adams,  etc.,  Ry.  Co.  v.  Lowery,  74 
Fed.  463,  20  C.  C.  A.  596.  A  reference  to 
that  case  avoids  the  necessity  of  elaborate 
presentation.  It  will  suffice  here  to  say  that, 
quoting  the  language  of  Mr.  Justice  Barry 
in  Railroad  Co.  v.  Slattery,  3  App.  Caa  1155, 
the  guide  of  the  trial  court  in  granting  or 
refusing  to  grant  a  motion  for  a  nonsuit, 
is  this:  "When  once  a  plaintiff  has  adduced 
such  evidence  as  if  uncontradicted  would 
justify  and  sustain  a  verdict,  no  amount  of 
contradictory  evidence  will  justify  the  with- 
drawal of  the  case  from  the  Jury."  If  there 
be  sufficient  evidence  to  Justify  the  presen- 
tation of  the  case  to  the  Jury  and  the  Jury 
fall  into  an  error  in  weighing  and  deciding 
upon  the  evidence,  the  remedy  then  is  by 
motion  for  a  new  trial.  The  distinction  is 
pointed  out  In  Schuchardt  v.  Allen,  1  Wall. 
359,  17  L.  Ed.  642,  as  follows:  "If  the  evi- 
dence be  not  sufficient  to  warrant  a  recov- 
ery, it  is  the  duty  of  the  court  to  instruct 
the  Jury  accordingly.  This  is  equivalent  to 
a  demurrer  to  the  evidence,  and  such  an 
instruction  ought  to  be  given  whenever  the 
evidence  is  not  legally  sufficient  to  serve  as 
the  foundation  of  a  verdict  of  the  plaintiff. 
It  is  enough  that  there  was  evidence  upon 
the  subject  proper  to  be  left  to  the  consid- 
eration of  the  Jury.  If  the  Jury  erred,  the 
remedy  was  by  a  motion  for  a  new  trial, 
and  not  by  a  writ  of  error.  This  part  of 
the  case  was  argued  as  if  such  a  motion 
was  before  us.  The  rules  of  law  which 
would  be  applicable  in  that  event  are  very 
different  from  those  which  apply  as  the 
case  is  presented."  See,  also,  Byrnes  v. 
Moore,  93  Cal.  393,  29  Pac.  70;  Archibald's 
Estate  v.  Matteson,  5  Cal.  App.  441,  90  Pac. 
723. 

The  matter  for  consideration  thus  resolves 
itself  Into  this:  Would  the  evidence  offered 
by  contestant,  if  presented  to  the  Jury,  have 
warranted  a  verdict  in  her  favor,  if  so, 
the  court  erred  in  granting  the  nonsuit,  since 
it  was  contestant's  right  in  the  first  Instance 
to  have  the  jury  pass  upon  the  issues.  If, 


however,  the  evidence  presented  by  contest- 
ant, viewed  in  the  most  favorable  light  which 
could  logically  and  legally  be  brought  to  bear 
upon  It,  would  not  have  supported  a  ver- 
dict in  her  favor,  the  court  performed  Its 
duty  in  refusing  to  submit  it  to  the  jury. 

In  considering  the  evidence  It  is  Important, 
preliminarily,  to  observe  that  it  Is  not  every 
form  of  Insanity,  not  every  mental  departure 
from  the  normal,  which  destroys  an  other- 
wise valid  testamentary  act.  The  rule  of 
law  is  not  that  no  person  who  is  insane 
may  make  a  valid  will,  but  that  the  will 
of  no  person  who,  by  reason  of  insanity,  Is 
incapable  of  making  valid  testamentary  dis- 
position shall  be  upheld.  Thus  the  wills  of 
aged  and  infirm  people,  of  people  sick  in 
mind  as  well  as  in  body,  are  always  upheld, 
if,  notwithstanding  their  enfeeblement,  testa- 
mentary capacity  Is  shown.  So,  again,  It 
may  be  well  and  perhaps  soundly  reasoned 
that  all  persons  who  commit  crime  and  that 
all  persons  who  commit  suicide  are  aberrant, 
abnormal,  and  therefore  insane.  But  such 
is  not  the  insanity  which  the 1  law  has  in 
mind.  It  must  be  an  insanity  of  one  of  two 
forms,  either  insanity  of  Such  broad  charac- 
ter as  to  establish  mental  incompetency  gen- 
erally, or  some  specific  and  narrower  form  of 
insanity,  under  which  the  testator  is  the 
victim  of  some  hallucination  or  delusion. 
And  even  in  the  latter  class  of  cases  It  would 
not  be  sufficient  merely  to  establish  that  a 
testator  was  the  victim  of  some  hallucination 
or  delusion  to  avoid  the  will.  The  evidence 
must  go  further  and  establish  that  the  will 
itself  was  the  creature  or  product  of  such 
hallucination  or  delusion,  or,  in  other  words, 
that  the  hallucination  or  delusion  bore  di- 
rectly upon  and  Influenced  the  creation  and 
terms  of  the  testamentary  Instrument  It 
would  thus  not  be  sufficient,  to  avoid  a  will, 
to  show  that  the  testator  believed  that  the 
moon  was  made  of  green  cheese,  but  If 
It  should  be  established,  in  addition  thereto, 
that  because  of  this  belief  he  devised  or  be- 
queathed his  property  in  a  way  which,  sav- 
ing for  the  belief,  he  would  not  have  done,  a 
case  is  presented  where  the  abnormality  of 
mind  has  a  direct  influence  upon  the  testa- 
mentary act. 

Considering  the  evidence  here  In  the  light 
of  these  elementary  principles,  It  may  be 
conceded  that  the  testatrix  was  unquestion- 
ably In  great  distress  and  agony  of  mind  at 
the  time  she  wrote  her  will,  and  that  It 
was  written  in  contemplation  of  self-destruc- 
tion. It  may  be  conceded,  moreover,  that  it 
was  abnormal  for  a  trusted  employe,  In  the 
circumstances  of  this  testatrix,  to  have  sud- 
denly begun  a  series  of  thefts  upon  so  large 
a  scale  that  discovery  could  not  long  be 
postponed.  It  may  be  conceded,  further, 
that  the  testatrix's  ovarian  troubles  may 
have  affected  her  mind,  and,  finally,  it  may 
be  conceded  that  in  the  generality  of  cases, 
at  least,  the  normal  mind  is  repelled  by  the 
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thought  of  suicide.  But  all  this  having  been 
conceded — and  no  more  may  be — the  evidence 
still  falls  far  short  of  showing  that  the  tes- 
tamentary act  was  affected  in  the  slightest 
degree  by  any  or  by  all  of  these  abnormali- 
ties. The  positive  evidence  of  a  sound  and 
disposing  mind  is  overwhelming.  The  con- 
duct, manner,  actions  of  the  deceased,  the 
language  of  the  will  itself,  all  afford  high 
and  uncontradicted  evidence  of  full  capacity 
for  the  testamentary  disposition  of  property. 
Nor  is  it  made  to  appear  that,  to  the  slight- 
est degree,  the  will  was  the  product  of  any 
diseased  mind  or  imaginings.  She  remem- 
bers one  sister  by  a  gift  of  a  personal  me- 
mento and  to  the  other,  evidently  the  favored 
sister  with  whom  for  years  she  had  been 
living,  she  leaves  the  rest  of  her  estate. 
Such  disposition,  so  far  from  giving  evidence 
of  testamentary  incapacity,  was  not  even 
unnatural.  There  is  not  in  the  evidence  the 
slightest  suggestion  that  the  disposition  of 
her  property  would  have  been  otherwise  if 
no  question  of  her  mental  capacity  had  ever 
arisen.  The  fact  that  the  testator  is  a  sui-» 
cide  may  be  given  in  evidence  as  tending  to 
establish  insanity,  but  there  must  be  much 
more  than  the  mere  fact  of  suicide  to  show 
that  the  insanity  was  so  complete  as  to 
destroy  testamentary  capacity,  or  that  it 
was  of  such  a  nature  as  to  have  exercised 
a  direct  influence  and  bearing  upon  the  testa- 
mentary act,  and  no  word  of  such  evidence 
appears  in  this  case.  We  are  herein  not 
unmindful  of  the  testimony  of  the  physician 
who  declares,  under  the  promptings  of  a 
hypothetical  question  too  long  to  be  re- 
peated, his  belief  that  the  deceased  was  in- 
sane. But  his  testimony  goes  no  further 
than  this.  This  court  recently,  in  Estate 
of  Dolbeer,  149  Cal.  227,  86  Pac.  695,  was 
called  upon  to  discuss  the  value  of  expert 
opinion  evidence  given  under  such  circum- 
stances, and  declared  it  to  be  "in  the  eye 
of  the  law  of  steadily  decreasing  value." 
But  giving  to  the  evidence  under  the  cir- 
cumstances of  the  nonsuit,  as  we  must,  the 
fullest  weight  to  which  It  is  entitled,  it  1b 
but  a  declaration  of  the  belief  of  the  physi- 
cian that  from  a  medical  standpoint  she  was 
insane.  It  is  not  accompanied  nor  followed 
by  any  evidence  showing  the  extent  or  na- 
ture of  the  insanity,  and,  as  hereinbefore 
pointed  out,  the  insanity  which  the  physician 
believed  he  had  found  could  have  well  co- 
existed with  full  testamentary  capacity. 

That  the  document  admitted  to  probate 
as  a  will  was  of  a  testamentary  character 
sufficient  to  entitle  It  to  probate  is  beyond 
the  need  of  argument  Appellant  urges,  how- 
ever, that,  being  olographic  in  character, 
it  lacks  an  essential  to  a  complete  olographic 
will,  in  that  it  was  not  dated.  Civ.  Code, 
i  1277.  It  will  be  noted  that  the  date  is 
given  as  follows  "4-14-07."  In  Estate  of 
Lakemeyer,  135  Cal.  28,  66  Pac.  961,  87  Am. 
St.  Rep.  96,  an  olographic  will  bearing  the 


date  "New  York,  Nov.  22,  97,"  was  involved. 
In  holding  that  the  instrument  was  suffi- 
ciently dated  within  the  meaning  of  the 
statute,  this  court  said:  "The  object  of  writ- 
ing is  merely  to  express  the  thought  or  in- 
tention of  the  writer;  and  this  may  be  as 
effectually  done  by  abbreviations  or  words 
or  other  conventional  signs,  if  commonly 
used  and  generally  recognized,  as  by  words 
fully  written  or  spoken.  *  •  *  And  un- 
der the  head  of  abbreviations  are  to  be  in- 
cluded all  conventional  expressions  or  ar- 
bitrary signs  that  have  passed  into  common 
use."  In  this  language  we  think  the  rule 
is  fully  and  Justly  expressed,  and  within 
it  come  the  numerals  here  employed.  Were 
the  date  actually  written  by  the  testator  in 
a  foreign  language,  it  would  undoubtedly  be 
•good,  though  it  would  call  for  translation 
and  interpretation.  By  growing  usage  and 
custom  the  method  here  employed  of  desig- 
nating the  month,  day,  and  .  year  is  so  com- 
mon that  it  would  be  difficult  to  find  one  at 
all  versed  in  business  or  practical  affairs 
who  would  not  readily  construe  these  numer- 
als to  mean  April  14,  1907. 

It  is  contended  that  the  court  erred  in  it* 
rulings  upon  the  reception  and  rejection  of 
evidence.  We  have  examined  each  specifica- 
tion with  care.  They  do  not  require  sepa- 
rate discussion.  As  to  some,  it  is  sufficient 
to  say  that  the  court  very  properly  ruled, 
since  the  sole  question  was  her  capacity  to 
make  a  will  by  reason  of  unsoundness  of 
mind,  that  the  declarations  of  the  testatrix 
should  be  received  and  regarded,  not  as  evi- 
dence of  the  truth  of  the  statements  therein 
contained,  but  merely  as  showing  her  state 
of  mind  and  mental  condition.  No  doubt 
can  be  entertained  of  the  soundness  of  this 
ruling.  Estate  of  McKenna,  143  Cal.  580, 
77  Pac.  461.  The  refusal  to  allow  Mr.  Du- 
rand  to  testify  to  the  amount  of  the  thefts 
which  an  examination  of  the  firm's  books 
and  vouchers  established  was  without  in- 
Jury.  The  only  facts  pertinent  were  those 
which  had  a  bearing  upon  the  condition  of 
the  testatrix's  mind,  and  those  were  that  die 
was  charged  with  the  theft  of  from  $200  to 
$400  a  day  for  several  days  prior  to  her 
discharge,  and  was  discharged  because  of 
these  alleged  thefts.  No  issue  was  made 
over  the  truth  or  falsity  of  the  charge,  and 
the  exact  amount  of  the  alleged  peculations 
was  unimportant.  A  witness,  Mr.  Barry, 
who  was  a  visitor  at  the  house  of  Mrs. 
Holmes  after  the  testatrix  had  attempted 
suicide,  but  while  she  was  still  alive,  though 
unconscious,  was  not  allowed  to  testify  to 
what  Mrs.  Holmes  told  him  as  to  the  cause 
of  her  sister's  condition.  The  evidence 
might  well  have  been  admitted,  but  its  re- 
jection could  have  worked  no  possible  in- 
jury. The  cause  and  manner  of  the  tes- 
tatrix's death  were  not  in  dispute.  Mrs. 
Holmes  had  testified  to  it.  This  witness  was 
admitted  to  the  sick  room  where  the  testa- 
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trlx  lay  dying,  and  It  la  avowed  by  appellant 
that  the  erldence  which  she  sought  to  elicit 
was  that  Mrs.  Holmes  had  said  that  her 
sister  had  committed  suicide  by  taking  poi- 
son, a  fact  over  which  throughout  the  whole 
contest  there  was  not  the  slightest  question. 

No  other  matters  demand  specific  consid- 
eration, and  for  the  foregoing  reasons  the 
Judgment  appealed  from  Is  affirmed. 

We  concur:  MEL VI N,  J.;  LOBIGAN,  J. 


8ILLIM AN  r.  CARR.    (L.  A.  2,643.) 
(Supreme  Court  of  California.   Jan.  5,  1911.) 

1.  ABBITBATION  AND  AWAHD  rt  84*)— SUBMIS- 
SION—MAKING  Submission  Kuut  or  Coubt. 

Where  parties  to  a  pending  suit  agree  to 
arbitrate,  it  will  be  presumed,  though  the 
agreement  for  arbitration  stipulates  or  provides 
that  the  award  be  made  a  rule  of  court,  that 
the  parties  intended  the  submission  to  be  enter- 
ed as  a  rule  of  court,  as  required  by  Code  Civ. 
Proe.  |  1283,  so  that  the  judgment  entered  on 
the  award  is  not  void  because  the  agreement 
to  arbitrate  does  not  expressly  require  the  sub- 
mission to  be  made  a  rule  of  court 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent.  Dig.  If  466-483 ;  Dec.  Dig. 
f  84.*] 

2.  Arbitration  and  Awabd  (§  46*)— Habm- 
less  Ebbob  —  Rulings  on  Questions  to 
Witness— Witnbss  Not  Swobn. 

While  it  is  irregular  for  arbitrators  to 
receive  evidence  without  swearing  the  wit- 
nesses, a  party,  who  was  present  and  made  no 
objection  to  that  fact  or  to  their  unsworn  state- 
ments, cannot  complain  of  this  irregularity  as 
a  ground  for  vacating  the  award  under  Code 
Civ.  Proe.  f  1287. 

[Ed.  Note.— For  other  cases,  see  Arbitration  & 
Award,  Cent.  Dig.  H  230-243 ;  Dec.  Dig.  §  46.*] 

8.  Appeal  and  Ebbob  (|  1030*)— Harmless 
Ebbob— Ibbequlabitt  in  Procedure. 
Where  the  clerk  of  court  enters  a  sub- 
mission and  award  In  a  pending  suit  under  the 
title  of  the  suit,  and  thereafter  makes  new  en- 
tries showing  separate  arbitration  proceedings 
as  contemplated  by  statute,  the  Irregularity,  if 
any,  is  not  prejudicial 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4037;  Dec.  Dig.  |  1030.*] 

4.  Abbttbation  and  Awabd  (|  81*)  — Con- 
duct or  Hearing:  —  Refusal  to  Reopen 
Heabing. 

Where  arbitrators  under  the  terms  of  a 
submission  were  to  make  their  award  in  10 
days,  their  refusal  to  reopen  the  cause  for  fur- 
ther hearing  on  the  last  day,  on  the  ground  that 
it  would  make  it  impossible  for  them  to  re- 
turn their  award  hi  time,  is  proper. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Dec  Dig.  I  81.*] 

5.  Arbitration  and  Awabd  (§  67*)— Ratifi- 
cation. 

Where  one  of  the  parties  to  an  arbitration 
has  asked  and  received  a  part  of  the  stock  on 
a  range,  under  the  terms  of  the  award,  and  the 
other  party,  his  tenant  has  surrendered --pos- 
session of  the  premises  and  rented  another 
place,  this  acceptance  of  benefits  under  the 
award  is  a  ratification  thereof  by  the  first 
party,  so  that  he  cannot  vacate  the  award  un- 
der Code  Olv.  Proe.  f  1287. 

[Ed.  Note*— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  ||  341,  842 ;  Dec.  Dig. 
I  67.*] 


Department  2.  'Appeal  from  Superior 
Court;  Imperial  County;  Franklin  J.  Cole, 
Judge. 

Action,  by  Charles  H.  Silliman  against 
Charles  H.  Carr,  pending  which  an  agree- 
ment to  submit  to  arbitration  was  made. 
From  the  judgment  entered  on  the  award, 
plaintiff  appeals.  Affirmed. 

Noland  &  Blrkhauser,  for  appellant  Conk- 
ling  &  Brown,  for  respondent 

HENSHAW,  J.  Appellant  had  commenced 
an  action  against  respondent  who  had  been 
the  former's  tenant  for  a  cancellation  of  the 
lease  and  an  accounting  of  the  property. 
While  the  action  was  pending,  the  parties  en- 
tered Into  an  agreement  to  arbitrate.  The 
agreement  recited  that  Silliman  had  canceled 
his  lease  and  agreement  and  intended  to  take 
possession  of  the  leased  property,  that  Carr 
was  willing  that  he  should  do  so  on  proper 
compensation  being  made  to  him,  wherefore, 
"to  avoid  a  recourse  to  a  suit  In  the  courts," 
the  parties  submitted  to  arbitration  "the 
whole  matter  of  settlement  and  adjustment  of 
said  lease  and  agreement  and  of  the  rights 
of  the  parties  therein,"  and  "all  matters  In 
dispute  between  said  parties  shall  be  includ- 
ed in  said  arbitration,  to  wit  sll  notes,  ac- 
counts, and  dealings  of  every  kind  and  char- 
acter between  the  parties  hereto,  including 
all  rights  and  claims  to  damages  and  com- 
pensation for  crops  and  improvements  under 
said  lease  and  subsequent  agreement  above 
referred  to."  The  parties  further  agreed 
"that  the  award  of  such  arbitrators  shall  be 
made  an  order  of  the  superior  court  In  and 
for  the  county  of  Imperial,  state  of  Califor- 
nia, and  that  such  award  shall  be  made 
within  10  days  from  the  date  hereof."  This 
submission  was  filed  with  the  clerk  of  the 
superior  court,  but  entered  In  his  books  un- 
der the  title  of  the  case  pending  between  the 
parties.  .  In  due  time  the  award  was  made, 
and  this,  in  turn,  was  filed  with  the  clerk  of 
the  court  who  noted  it,  as  he  had  done  the 
submission,  under  the  title  ,  of  the  pending 
case.  Appellant  thereafter  filed  with  the 
clerk  his  motion  to  vacate  the  award  under 
section  1287,  Code  Civ.  Proe  The  motion 
was  denied.  Subsequently  he  moved  the 
court  to  stay  the  entry  of  judgment  on  the 
ground  that  it  had  not  been  made  in  the 
statutory  form  because  the  agreement  of  ar- 
bitration provided  that  the  award  and  not 
the  submission  should  be  made  an  order  of 
the  court  This  motion  was  also  denied. 
Thereafter  the  clerk  made  new  entries  of  all 
the  proceedings  relating  to  the  arbitration  in 
his  register  of  actions  under  the  title  Inde- 
pendent of  the  pending  action  and  showing 
separate  arbitration  proceedings.  Having 
made  all  the  statutory  entries  required  by 
the  Code,  the  clerk  on  May  28th  entered  the 
award  in  his  Judgment  book  as  a  judgment, 
and  Silliman  appeals 
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Upon  the  appeal  he  first  insists  that  the 
judgment  Is  void  In  that  the  arbitration 
agreement  does  not  provide  that  the  submis- 
sion be  entered  as  an  order  of  the  superior 
court  as  contemplated  by  section  1283  of  the 
Code  of  Civil  Procedure.  Such  cases  as 
Ryan  v.  Dougherty,  30  Cal.  218,  Fairchlld  v. 
Doten,  42  Cal.  125,  and  Pieratt  v.  Kennedy, 
43  CaL  393,  are  relied  on  to  support  appel- 
lant's contention.  They  differ  from  the  case 
at  bar,  however,  In  the  following  important 
respect.  In  all  of  these  cases  the  agreement 
to  arbitrate  arose  and  was  entered  Into  in- 
dependent of  any  litigation  or  court  proceed- 
ings. In  the  case  at  bar  the  arbitration 
agreement  was  entered  Into  after  suit 
brought  and  while  the  action  was  pending 
between  the  parties,  and  one  of  its  avowed 
purposes  was  to  relieve  the  parties  from  the 
necessity  of  having  their  differences  deter- 
mined by  the  court  and  to  substitute  for  the 
judgment  of  the  court  the  award  which  arbi- 
trators of  their  own  selection  might  decree. 
It  is  well  settled  that  in  such  a  case,  even 
where  the  arbitrators'  agreement  is  silent  up- 
on the  matter,  it  will  be-  presumed  that  it  is 
the  intent  of  the  parties  that  the  submission 
be  entered  as  a  rule  of  court  Thus  in  Buck- 
man  v.  Davis,  28  Pa.  211,  the  parties  did  not 
stipulate  to  make  the  submission  a  rule  of 
court,  but  says  the  court:  "This  has  been 
held  in  several  to  be  Immaterial  where  there 
is  an  action  pending."  Again  In  McAdams' 
Executors  v.  Stilwell,  13  Pa.  90,  It  is  said: 
"The  courts  have,  therefore,  refused  to  listen 
to  merely  formal  objections,  whether  direct- 
ed against  the  submission  itself  or  addressed 
to  the  award.  Herman  v.  Freeman,  8  Serg. 
&  R.  [Pa.]  9.  It  was  accordingly  long  ago 
settled  that  the  Insertion  of  a  formal  agree- 
ment to  make  the  submission  a  rule  of  court 
is  not  necessary  to  its  efficiency  whenever  an 
action  is  pending.  *  *  •  Such  consent 
will  be  implied  whenever  the  intent  of  the 
parties  is  apparent"  In  Zehner  v.  Lehigh 
Coal  &  Navigation  Co.,  187  Pa.  487,  41  Atl. 
464,  67  Am.  St  Rep.  586,  it  is  said:  "There 
is  no  force  in  the  suggestion  that  the  agree- 
ment above  quoted  was  not  filed  until  after 
the  attempted  revocation  of  the  submission. 
Where  the  latter  Is  in  a  pending  action,  it  is 
treated  as  under  a  rule  of  court,  and  it  is 
unnecessary  to  so  stipulate  In  the  agreement" 

As  to  the  alleged  misconduct  of  the  arbi- 
trators in  receiving  certain  evidence  without 
first  swearing  the  witnesses,  it  is  shown  by 
way  of  answer  that  the  appellant  was  pres- 
ent, made  no  objection  to  the  fact  that  wit- 
nesses were  not  sworn,  and  took  no  exception 
to  their  unsworn  statements.  On  the  author- 
ity of  In  re  Connor,  128  Cal.  279,  60  Pac!  862, 
he  may  not  be  heard  to  complain  of  this  ir- 
regularity. As  to  the  mere  statement  in  the 
affidavit  of  one  of  the  arbitrators  that  the 
arbitrators  "considered  and  deliberated  upon 
matters  extraneous  and  dehors  the  submis- 


sion to  arbitration,  In  this,  that  said  arbitra- 
tors took  into  consideration  the  lands  and 
premises,  as  also  the  crop  growing  thereon, 
known  as  the  Blanche  C.  SUliman  ranch," 
it  Is  sufficient  to  say  that  the  growing  crop 
upon  this  ranch  which  had  been  leased  by 
appellant  to  the  respondent  was  clearly  one 
of  the  matters  covered  by  the  arbitration 
agreement  which  in  Its  terms  embraced  "all 
matters  in  dispute  between  said  parties." 

We  express  no  opinion  upon  the  question 
as  to  whether  it  was  an  irregularity  for  the 
clerk  In  the  first  instance  to  have  entered  the 
submission  and  award  under  the  title  of  the 
action  pending  between  the  parties.  Suffice 
it  to  say  that  if  it  was  an  irregularity,  It 
was  an  irregularity  without  injury  and 
amounted  to  no  more  than  a  clerical  mispri- 
sion, and  was  corrected  by  full  and  complete 
entries,  as  contemplated  by  the  statute,  in 
the  appropriate  book  and  under  an  appropri- 
ate title. 

The  refusal  of  the  arbitrators  at  the  re- 
quest of  the  appellant  to  reopen  the  cause 
for  further  hearing  was  fully  justified  by  the 
facts.  By  the  terms  of  the  submission  they 
were  to  make  their  award  within  10  days. 
At  noon  of  the  tenth  day,  having  assembled 
for  the  purpose  of  preparing  their  report, 
they  were  asked  by  appellant  in  the  absence 
of  Carr  to  reopen  the  cause  for  the  taking  of 
further  testimony.  They  refused  on  the 
ground  that  to  reopen  the  case  under  such 
circumstances  would  make  It  Impossible  for 
them  to  return  their  award  within  the  time 
contemplated  by  the  agreement  There  was 
no  error  in  this  refusal.  3  Cyc.  348. 

Finally,  it  may  be  said  that  it  stands  un- 
contradicted that  after  the  award  of  the  ar- 
bitrators had  been  made,  the  appellant  came 
to  the  respondent  and  asked  that  the  stock, 
given  to  him  under  the  award  be  turned  over 
and  placed  In  his  care.  This  was  done,  and 
the  appellant  ever  since  has  had  the  custody 
and  control  of  the  stock  and  has  taken  a 
large  portion  of  it  away  from  the  ranch  to 
places  unknown.  Further,  that  hi  conse- 
quence of  this  affirmative  action  on  the  part 
of  Sllllman  in  recognizing  the  award  and  in 
accepting  the  fruits  thereof,  Carr  had  surren- 
dered possession  of  the  premises  and  rented 
another  place.  Appellant's  protest  against 
the  award,  the  benefits  of  which  he  has  at 
least  In  part  accepted,  cannot  be  heard. 

The  Judgment  appealed  from  Is  affirmed. 

We  concur:  MELVIN,  J.;  LORIGAN,  J. 


PERRY  et  al.  v.  CALKINS  et  al. 
(Sac.  1,848.) 
(Supreme  Court  of  California.    Jan.  6,  1911.) 

1.  Watebs  and  Water  Courses  (|  1380)— Ri- 
parian Proprietors  —  Prescription — Ad- 
verse Character  of  Claim. 

The  use  of  water  diverted  from  a  stream 

at  a  point  below  the  land  of  a  riparian  pro- 
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prietor,  though  under  an  advene  claim  of 
paramount  right,  is  not  ordinarily  adverse  to 
him,  unless  bis  use  is  interfered  with  by  the  al- 
leged adverse  use  below. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Gent.  Dig.  88  150,  151;  Dec. 
Dig.  |  138.*] 

2.  Waters  and  Water  Courses  (|  138*)— 
Right  to  Water— Prescriptive  Right. 

No  right  to  water  in  a  stream  can  be  ac- 
quired by  prescription,  where  the  lower  ri- 
parian proprietor  has  taken  the  water  out  of 
the  stream  at  a  point  on  his  own  land,  and 
uses  only  such  water  as  the  upper  riparian  pro- 
prietor has  permitted  to  pass  down  to  the  lower 
owner ;  such  use  not  being  adverse  in  the  sense 
required  to  give  a  right  by  prescription. 

 [Ed.  Note.— For  other  cases,  see  Waters  and 

Water  Courses,  Cent.  Dig.  88  150,  151;  Dec. 
Dig.  S  138.*J 

3.  Watebs  and  Water  Coubses  (8  138*)  — 
Riparian  Proprietors  —  Suit  by  Lower 
Proprietor — Prescription. 

Where  a  lower  riparian  proprietor  diverts 
on  his  own  land  only  such  water  as  the  upper 
proprietor  permits  to  flow  down  to  him,  the 
nonuser  of  water  by  the  upper  proprietor  is  not 
available  to  strengthen  a  claim  of  appropria- 
tion by  the  lower  riparian  proprietor  by  pre- 
scription. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §§  150,  151;  Dec. 
Dig.  |  138.*] 

4.  Waters  and  Water  Coubses  (8  132*)  — 
Appbopbiators— Effect— Pbescbi  pcton  . 

Nonuser  by  an  upper  proprietor  or  ap- 
propriator  of  water  is  not  available  to  strength- 
en a  lower  appropriator's  claim  by  prescrip- 
tion, where  such  lower  appropriator  is  not  a 
riparian  owner,  but  takes  the  water  for  use 
on  non riparian  lands. 

fBd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  §  132.*] 

5.  Waters  and  Water  Coubses  (8  187*)— Di- 
version—Pbbbcbiptive  Rights. 

Diversion  of  water  from  a  water  course  by 
means  of  a  submerged  dam  built  above  plain- 
tiffs' ditch,  begun  less  than  five  years  before 
suit  brought,  had  not  existed  for  a  sufficient 
length  of  time  to  confer  prescriptive  rights. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  8  149;  Dec.  Dig.  8 
137.*] 

6.  Watebs  and  Water  Courses  (8  152*)— Di- 
version—SUBTEBBANEOUS  FLOW— EVIDENCE 

—Finding. 

A  finding  that  a  city's  diversion  of  water 
of  a  stream  by  means  of  a  submerged  dam, 
the  water  being  taken  from  the  underflow  at 
the  surface  of  bed  rock,  did  not  affect  the 
surface  flow  to  which  plaintiffs  had  a  superior 
right,  held  not  sustained  by  the  evidence. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  8  152.*] 

Department  1.  Appeal  from  Superior  Court, 
Siskiyou  County ;  Charles  M.  Head,  Judge. 

Action  by  Manuel  W.  Perry  and  others 
against  Charles  S.  Calkins  and  others.  From 
an  order  denying  plaintiffs'  motion  for  a 
new  trial,  they  appeal.  Reversed  and  judg- 
ment vacated  in  part,  and  remanded  for  a 
new  trial  on  specified  Issues. 

Chas.  W.  Strother  and  Willard  G.  Cram, 
for  appellants.  B.  K.  Collier  and  L.  F.  Co- 
burn,  for  respondents. 


SHAW,  J.  This  Is  an  appeal  by  plaintiffs 
from  an  order  denying  their  motion  for  a 
new  trial. 

The  action  involves  a  determination  of  the 
separate  rights  of  several  persons  to  the  wa- 
ters of  Greenhorn  creek  In  Siskiyou  county. 
The  plaintiffs  challenge  the  decision  only  so 
far  as  it  declares  the  respective  rights  of 
the  defendant  Charles  H.  Calkins,  Andrew  S. 
Calkins,  and  the  city  of  Yreka. 

The  plaintiffs  own  about  500  acres  of  land 
known  as  the  "Quinn  Place,"  situated  on  or 
near  Greenhorn  creek  and  a  ditch  known 
as  the  "Lower  Greenhorn  ditch,"  through 
and  by  means  of  which  they  and  their  prede- 
cessors in  interest  have  been  for  many  years 
conducting  the  waters  of  the  creek  to  said 
land  for  use  thereon  in  irrigation  and  min- 
ing. The  defendants,  Charles  H.  Calkins 
and  Andrew  S.  Calkins,  each  owns  lands 
bordering  upon  said  creek  situated  above  the 
point  where  the  plaintiffs'  ditch  takes  water 
therefrom  and  above  the  lands  of  the  plain- 
tiffs. The  city  of  Yreka  claims  the  right  to 
divert  water  from  said  creek  by  means  of  a 
drain  at  a  point  half  a  mile  above,  and  also 
by  a  submerged  dam  two  miles  above,  the 
head  of  the  plaintiffs'  ditch,  and  to  conduct 
the  same  to  said  city  for  the  use  of  Its  in- 
habitants. The  court  found  that  Charles  H. 
Calkins  owns  120  acres  of  land,  and  that 
Andrew  S.  Calkins  owns  79  acres;  that  both 
tracts  are  situated  on  Greenhorn  creek ;  that 
they  and  their  predecessors  In  interest,  ever 
since  the  year  1882,  have  used  upon  the  said 
lands,  adversely  and  under  a  claim  of  right, 
for  mining,  irrigation,  and  domestic  use,  a 
flow  of  water  from  the  creek  equal  to  45 
Inches  measured  under  a  4-inch  pressure, 
each  using  one-half  thereof,  and  that  said 
water  is  necessary  for  said  uses ;  that  plain- 
tiffs own  the  lands  as  alleged  in  the  com- 
plaint and  the  Lower  Greenhorn  ditch,  but 
that  they  have  not  used  the  water  of  said 
creek  upon  their  lands  under  a  claim  of  right 
or  otherwise,  except  such  as  came  down  to 
them  in  said  creek  after  the  several  defend- 
ants had  taken  the  quantity  so  found  to  have 
been  used  by  them,  respectively,  and  that  the 
use  of  the  plaintiffs  was  not  adverse  to  that 
of  defendants;  and  that  the  defendants  have 
the  right  to  take  and  use  said  water  with- 
out plaintiffs'  consent,  and  thereby  prevent 
the  same  from  entering  said  Lower  Green- 
horn ditch.  It  is  claimed  that  these  findings 
are  contrary  to  the  evidence. 

With  respect  to  the  Calkins'  land,  all 
doubts  as  to  the  superior  rights  of  the  own* 
ers  thereof  to  the  use  of  the  waters  of  the 
creek  thereon  would  seem  to  be  settled  by 
the  fact,  appearing  throughout  the  evidence 
and  not  disputed,  that  these  lands  are  ripa- 
rian to  the  stream,  and  are  situated  above 
the  point  of  diversion  of  the  plaintiffs.  The 
complaint  states  that  the  plaintiffs'  right  to 
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the  water  Is  a  right  acquired  by  adverse  use 
or  prescription,  and  not  as  a  riparian  right 
Even  if  they  were  also  riparian  owners,  they 
show  no  injury,  since  they  do  not  allege  that 
the  Calkins'  lands  use  more  than  a  fair 
share  of  the  water.  The  use  of  water  di- 
verted from  the  stream  at  a  point  below  the 
land  of  a  riparian  owner  is  not  ordinarily 
adverse  to  him.  No  right  against  him  is  ob- 
tained by  such  use,  although  under  an  ad- 
verse claim  of  paramount  right,  unless  his 
own  use  has  been  interfered  with  by  the 
adverse  use  below,  a  thing  which  can  seldom 
occur.  "As  the  upper  riparian  proprietor's 
right  to  object  to  any  use  or  diversion  of  the 
water  below  ceased  when  it  had  flowed  past 
his  boundary,  any  such  use  could  not  work 
an  invasion  of  his  rights,  and  he  was  not 
called  upon  to  protest  against  it"  Har grave 
v.  Cook,  106  Cal.  79,  41  Pac.  20,  30  L.  R.  A. 
390.  In  such  a  case  the  upper  user  "could  not 
complain,  and  title  by  prescription  cannot  be 
acquired  unless  the  acts  constituting  the  ad- 
verse use  are  of  such  a  nature  as  to  give  a 
cause  of  action  in  favor  of  the  person  against 
whom  the  acts  are  performed."  Lakeside 
Ditch  Co.  v.  Crane,  80  Cal.  183,  22  Pac.  76; 
Anaheim  Water  Co.  v.  Semi-Tropic  Water 
Co.,  64  Cal.  192,  30  Pac.  623.  "It  is  equally 
well  settled  that  no  right  to  water  can  be 
acquired  by  prescription  where  the  lower  ri- 
parian proprietor  has  taken  the  water  out  of 
the  stream  at  a  point  on  his  own  land  and 
has  used  such  water  only  as  the  upper  ri- 
parian proprietor  permitted  to  pass  down 
through  his  land  to  the  lower  owner.  Such 
use  by  the  latter  is  not  adverse  in  the  sense 
required  to  give  a  right  by  prescription.  Nor 
can  the  honuser  of  water  by  the  upper  ripa- 
rian owner  of  land  be  invoked  to  strengthen 
the  claim  of  the  appropriation  by  prescrip- 
tion by  the  lower  riparian  owner  under  like 
circumstances."  Bathgate  v.  Irvine,  126  Cal. 
140,  58  Pac  444,  77  Am.  St  Rep.  158.  The 
same  rule  applies  where  the  lower  appropri- 
ates or  user  is  not  a  riparian  owner  and 
takes  the  water  for  use  on  lands  not  ripa- 
rian. Cave  v.  Tyler,  183  CaL  567,  65  Pac. 
1089.  There  was  no  evidence  that  the  use  of 
the  water  by  the  plaintiffs  had  actually  inter- 
fered with  or  prevented  its  use  on  the  Cal- 
kins' land  for  a  sufficient  length  of  time  to 
give  plaintiffs  title  by  prescription  against 
the  said  defendants  as  riparian  owners. 

If  the  case  is  viewed  simply  as  one  of 
rival  claimants  by  appropriation  or  prescrip- 
tion, we  think  the  evidence  was  sufficient 
to  support  the  findings  of  continuous  adverse 
use  on  the  Calkins'  land  and  a  prescriptive 
right  In  the  owners  thereof  to  such  use.  The 
trial  seems  to  have  been  conducted  on  the 
theory  that  such  proof  was  necessary.  While 
there  was  some  evidence  of  interference  by 
plaintiffs  and  their  predecessors  with  the  use 
on  the  Calkins'  land,  It  was  merely  tempo- 
rary, and  did  not  divest  the  prescriptive 
right  previously  acquired.  The  finding  of  a 


prescriptive  right  to  the  45  inches  of  water 
assigned  to  those  lands  by  the  judgment  is 
supported  by  the  evidence.  It  is  unnecessary 
to  relate  the  evidence  on  the  point 

With  regard  to  the  city  of  Yreka,  the  court 
found  that  it  was  entitled  to  take  and  use 
water  of  the  creek  to  the  extent  of  50  Inches, 
miner's  measurement  through  the  Scheld 
drain.  It  is  not  seriously  contended  that 
this  finding  is  not  sustained.  The  city  has 
been  diverting  and  using  that  quantity  for 
many  years,  taking  it  from  a  point  about 
half  a  mile  above  the  plaintiffs'  ditch  by 
means  of 'the  tunnels  or  drains  known  as 
the  "Scheld  drain."  Its  right  to  take  It  is 
established,  both  by  proof  of  continuous  ad- 
verse use  for  more  than  five  years  and  by 
judgment  against  plaintiffs'  predecessors  in 
interest  in  favor  of  the  city's  predecessors  in 
interest  The  fact  that  less  than  50  inches 
was  taken  sometimes  during  the  summer  sea- 
sons because  the  full  amount  of  50  inches 
was  not  then  flowing  in  the  creek  is  imma- 
terial, since  the  evidence  also  shows  that  at 
such  times  the  city  took  it  all  and  the  plain- 
tiffs could  not  obtain  any  water  from  the 
creek. 

The  court  also  found  that  the  city  has  the 
right  to  take  35  inches  of  the  water  of  the 
creek  by  means  of  a  submerged  dam  built  by 
it  at  a  point  about  2  miles  above  the  plain- 
tiffs' ditch.  This  dam  was  built  and  this  di- 
version was  begun  in  1903,  less  than  five 
years  before  this  action  was  begun.  No  pre- 
scriptive right  thereto  has  been  acquired  by 
the  city.  The  judgment  gives  it  this  right 
In  addition  to  the  5&  inches  taken  by  the 
Scheld  drain.  The  plaintiffs  claim  that  this 
finding  is  contrary  to  the  evidence.  If  this 
35  Inches  was  claimed  as  a  part  of  the  50 
inches  which  the  city  had  acquired  the  right 
to  divert  by  means  of  the  Scheld  drain,  it 
would  be  a  mere  change  of  the  place  of  di- 
version which  the  city  might  make  if  it  caus- 
ed no  injury  to  plaintiffs.  Barton  v.  River- 
side Water  Co.,  155  CaL  517, 101  Pac  790,  23 
I*  R.  A.  (N.  S.)  83L  We  cannot  see  how 
this  alone  could  injure  the  plaintiffs.  But  it 
is  adjudged  to  the  city  as  an  additional 
right  If  it  is  permitted,  the  city  will  have 
the  right  to  divert  from  the  waters  of  the 
creek  85  inches  of  water,  Instead  of  only  50 
Inches  as  before.  If  this  additional  diversion 
will  materially  diminish  the  quantity  flowing 
down  the  creek  and  into  plaintiffs'  ditch,  It 
will  constitute  an  injury  to  their  property 
rights  which  they  would  have  a  right  to  en- 
join, since  the  evidence  clearly  shows  that 
they  have  claimed  and  used  for  many  years 
a  flow  of  45  Inches,  taken  from  the  surface 
stream,  or  as  much  thereof  as  would  reach 
their  ditch,  and  have  acquired  a  right  there- 
to, subject  only  to  the  prior  rights  of  the 
parties  above 

It  is  claimed  on  behalf  of  the  city  that 
this  35  Inches  consists  wholly  of  the  under- 
flow, and  that  as  the  plaintiffs  take  only 
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from  the  surface  flow,  the  two  sources  are 
distinct,  and  plaintiffs  will  be  deprived  of 
no  water  to  which  they  have  a  legal  right 
This  proposition  cannot  be  maintained.  It  is 
admitted  by  the  pleadings  that  the  creek  bed 
is  composed  of  boulders  and  coarse  gravel 
from  6  to  12  feet  deep,  through  which  water 
very  readily  sinks  to  the  grooves  and  chan- 
nels of  the  bedrock.  All  the  evidence  shows 
that  this  is  the  condition  from  the  sub- 
merged dam  down  to  and  including  the  site 
of  the  plaintiffs'  ditch.  Antone  Castro,  one 
of  the  plaintiffs,  testified  that,  when  the  sub- 
surface waters  are  taken  from  the  bedrock, 
It  takes  that  much  more  of  the  surface  wa- 
ter to  fill  up  the  gravel,  and  that,  if  the  sub- 
surface water  is  taken  out  of  the  creek 
above  the  bead  of  their  ditch,  the  surface 
flow  would  sink  through  the  gravel  and 
would  not  reach  their  headgate,  and  that 
they  claimed  the  subsurface  water  as  a  sup- 
port for  the  surface  stream.  William  Calk- 
ins testified  that  there  would  be  no  surface 
flow  until  the  gravel  was  full  of  water  from 
the  bedrock  to  the  surface.  With  a  creek  bed 
as  porous  as  this  is  conceded  to  be,  no  evi- 
dence is  necessary  to  establish  the  fact  that 
the  taking  of  a  substantial  part  of  the  under- 
flow from  the  channel  at  any  point  on  the 
stream  would  cause  a  corresponding  diminu- 
tion in  the  surface  stream  below.  The  law 
of  gravitation  would  raise  a  presumption  that 
it  would  operate  to  that  effect  One  who 
would  establish  the  contrary  would  have  the 
burden  of  proving  conditions  which  would 
prevent  such  diminution.  There  is  no  evi- 
dence to  the  contrary.  Two  of  the  city  trus- 
tees testified  that  the  building  of  the  cement 
dam  did  not  seem  to  diminish  the  flow  of 
water  in  the  Scheld  drain.  That  drain  took 
water  underground  from  bedrock  and  to 
the  extent  of  only  60  inches.  The  fact  that 
there  still  remained  that  quantity  of  under- 
flow after  deducting  the  35  inches  taken  at 
the  submerged  dam  would  not  prove  that 
the  taking  of  the  latter  amount  did  not  di- 
minish the  flow  on  the  surface  at  plaintiffs' 
ditch.  Of  course,  when  the  creek  was  so  low 
that  no  water  would  rise  to  the  surface  into 
their  ditch  if  the  35  inches  were  not  taken 
out  above,  that  diversion  would  cause  plain- 
tiffs no  injury.  At  such  times  the  city  might 
be  permitted  to  take  it.  But  inevitably  the 
continuous  taking  away  of  85  inches  of  either 
the  surface  flow  or  underflow  above  would 
cause  the  surface  flow  at  plaintiffs'  ditch  to 
fall  sooner  than  if  such  diversion  were  not 
made  at  all.  As  soon  as  the  flow  diminished 
so  that  it  would  all  pass  through  the  sand 
and  gravel,  none  would  appear  on  the  surface. 
It  is  plain,  for  these  reasons,  that  the  find- 


ing that  the  city  has  the  right  to  take  this 
35  inches  is  not  sustained. 

The  court  found  that  plaintiffs  had  no 
right  to  take  any  of  said  water  as  against 
the  city  of  Yreka.  This  finding  was  evident- 
ly based  on  the  idea  that  the  city's  diversion 
of  additional  water  by  means  of  a  dam  was 
not  an  Infringement  on  any  right  which  the 
plaintiffs  might  have  to  take  water  from  the 
surface  of  the  stream  two  miles  below.  We 
think  the  court  mistook  the  law  upon  this 
subject  or,  what  amounts  to  the  same  thing, 
that  it  failed  to  perceive  the  necessary  effect 
of  the  diversion  of  the  underground  water 
from  a  porous  stream  bed  upon  the  surface 
stream  below.  The  finding  is  to  this  extent 
contrary  to  the  evidence.  A  new  trial  with 
respect  to  the  issues  between  the  city  of 
Yreka  and  the  plaintiffs  should  have  been 
granted. 

The  plaintiffs  complain  of  a  ruling  of  the 
court  excluding  a  certain  lease  made  by  O. 
H.  Calkins  to  some  Chinamen  in  1896  pur- 
porting to  lease  to  them  the  right  to  use  the 
45  inches  of  water  claimed  by  Calkins  except 
for  two  days  and  two  nights  each  week.  This 
evidence  was  offered  by  plaintiffs  in  rebuttal 
of  Calkins'  statement  that  he  used  the  water 
for  Irrigating  during  the  whole  of  each  week 
While  it  might  tend  to  contradict  his  testi- 
mony in  that  respect  we  do  not  think  it  was 
material  to  the  plaintiffs'  case.  Calkins,  as 
we  have  seen,  was  a  riparian  owner,  and 
was  entitled  to  use  the  water  on  his  land 
whether  he  claimed  a  right  to  it  or  not  If 
we  consider  him  in  the  aspect  of  one  claim- 
ing only  by  appropriation,  such  right  could 
be  acquired  only  by  continuous  adverse  use. 
This  right  would  be  as  much  supported  by  a 
showing  that  he  used  it  through  his  lessees 
as  by  showing  that  he  used  it  himself  all  the 
time.  The  effect  of  the  use  by  the  Chinamen 
would  not  Impair  the  prescriptive  right  of 
Calkins,  but  on  the  contrary,  would  strength- 
en and  support  it 

There  is  no  serious  conflict  in  the  evidence 
or  dispute  concerning  essential  facts,  or  any 
good  cause  for  a  new  trial,  except  upon  the 
issues  regarding  the  right  of  the  city  to  divert 
water  in  addition  to  the  50  inches  which  it 
has  long  had  the  right  to  take  through  the 
Scheld  drain. 

The  order  denying  a  new  trial  is  reversed, 
and  the  judgment  vacated  only  so  far  as  the 
issues  between  plaintiffs  and  the  city  of  Yre- 
ka relating  to  alleged  taking  of  water  by 
means  of  the  submerged  dam  are  concerned, 
and  the  cause  is  remanded  for  a  new  trial 
of  those  Issues  alone.  As  to  all  other  issues 
the  order  is  affirmed. 

We  concur:  ANGELLOTTT,  J.;  SLOSS,  J. 
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McKEE  v.  TITLE  INS.  &  TRUST  CO.  et  al. 

(L.  A.  2,571.) 
(Supreme  Court  of  California.    Jan.  9,  1911. 
Rehearing  Denied  Feb.  8,  1911.) 

1.  Corporations  (8  471*)  —  Bonds— Consid- 
eration. 

A  hotel  corporation  agreed  in  writing  with 
its  agent  that  the  latter  should  sell  2,600  shares 
of  capital  stock  at  par,  fully  paid-up  stock,  the 
agent  to  receive  for  its  services  bonds  of  the 
corporation  of  the  face  value  of  $275,000  and 
$15,000  of  fully  paid  capital  stock.  The  real 
agreement,  however,  was  that  the  agent's  serv- 
ices were  to  be  gratuitous,  and  that  the  bonds 
and  stock  issued  to  the  agent  should  be  used  by 
it  in  paying  bonuses  to  the  purchasers  of  the 
stock,,  as  that  was  the  only  method  by  which 
the  stock  could  be  sold  at  par.  The  sub- 
scription contracts  recited  that  the  subscrib- 
ers agreed  to  pay  for  the  stock  at  par,  and 
that,  as  additional  consideration  for  the  sub- 
scription, the  agent  "for  itself  only"  would 
pay  to  each  subscriber  an  amount  of  the  bonds 
equal  in  face  value  to  105  per  cent  of  the 
amount  of  the  subscription,  and  shares  of  stock 
of  the  hotel  company  at  par  value  equal  to  o 

Kr  cent  of  the  subscription.    Held,  that  the 
ads  were  issued  to  the  subscribers  for  a  valu- 
able consideration. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  S  1836 ;  Dec.  Dig.  fi  471.*] 

2.  Corporations  (8  542*)— Bonds— Issuance 
— Fraud  as  to  Creditors. 

That  a  hotel  corporation  waa  unable  to 
pay  Its  debts  as  they  became  due  when  bonds 
issued  by  it  and  given  to  subscribers  of  its 
stock  at  par  as  a  bonus  to  secure  the  subscrip- 
tions did  not  make  the  issuance  of  the  bonds 
fraudulent  as  to  creditors,  under  Civ.  Code,  8 
3442,  providing  that  a  voluntary  transfer  or 
incumbrance  of  property  without  valuable  con- 
sideration by  one  while  insolvent,  or  in  con- 
templation of  insolvency,  shall  be  fraudulent  aa 
to  existing  creditors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  88  2154-2160;  Dec.  Dig.  8  542.*] 

3.  Corporations  (8  542*)— Delaying  Cred- 
itors—Issuance oe  Corporate  Bonds  — 
"Fraudulent." 

The  issuance  of  the  bonds  was  not  fraudu- 
lent within  Civ.  Code,  8  3439,  making  every 
transfer  of  property,  or  charge  thereon,  with 
intent  to  delay  or  defraud  creditors,  void, 
where  the  purpose  of  the  transaction  was  to 
procure  funds  to  operate  the  corporate  busi- 
ness, though  there  was  such  fraud  in  the  is- 
suance to  such  subscribers  of  bonus  stock  to  the 
amount  of  5  per  cent,  of  their  subscriptions  in 
addition  to  the  bonds. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  88  2154-2160;  Dec.  Dig.  8  542.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2955-2957.] 

4.  Corporations  (8  472*)— Fiscal  Manage- 
ment—Corporate  Bonds— Validity— Bon- 
us Bonds — "Corporate  Assets." 

Neither  Civ.  Code,  8  359.  prohibiting  the 
issuance  of  corporate  stock  or  bonds  except  for 
money  paid,  labor  done,  or  property  actually 
received,  and  making  any  fictitious  increase  of 
indebtedness  void,  nor  Const,  art.  12,  8  H.  con- 
taining the  same  provision,  nor  any  rule  of  pub- 
lic policy,  prohibits  the  sale  of  corporate  bonds 
at  a  discount,  nor  does  the  "trust  fund"  doc- 
trine apply  to  corporate  bonds ;  they  not  being 
corporate  assets  within  the  meaning  of  that 
doctrine. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  8  1841 ;  Dec.  Dig.  8  472.*] 


5.  Corporations  (8  471*)- -Corporate  Bonds 
—  Increase  —  validity  —  Noncompliance 
with  Statute. 

Civ.  Code,'  8  359,  permitting  every  corpo- 
ration to  increase  or  create  a  bonded  ind;K*ncf- 
ness  by  the  consent  of  two-thirds  of  the  stock- 
holders, provided  that  certificates  of  the  in- 
crease be  filed  in  the  county  clerk's  office,  and 
in  the  office  of  the  Secretary  of  State,  does  not 
make  such  bonds  void  at  the  option  of  creditors 
or  their  representatives. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent.  Dig.  8  1838;  Dec.  Dig.  8  471.*]  . 

6.  Appeal  and  Error  (8  854*)— Review- 
Correct  Judgment  Based  on  Erroneous 
Reasoning. 

The  Supreme  Court  is  not  bound  by  the 
trial  court's  opinion  as  to  the  effect  of  the 
facts  found  or  its  reasoning  in  reaching  its- 
conclusion  of  law,  but  will  affirm  irrespective 
of  erroneous  reasoning  where  the  correct  result 
is  reached. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  8  854.*] 

7.  Corporations  (8  409*)— Strict  Construc- 
tion of  Statute  —  Infringing  Contract- 
Rights. 

Const,  art  12,  8  H.  prohibiting  an  in- 
crease of  corporate  stock  and  bonded  indebted- 
ness except  at  a  meeting  called  upon  60  days'* 
notice,  being  a  restriction  on  the  inherent  right 
to  freely  contract  its  meaning  will  not  be  un- 
necessarily extended. 

[Ed.  Note.— For  other  cases,  see  Corporations-. 
Cent.  Dig.  8  1832;  Dec.  Dig.  8  469.*] 

8  Corporations  (8  469*)— Corporate  Bonds 
— "Increase"— Application  of  Statutes. 
Such  constitutional  provision  as  well  aa 
Civ.  Code,  8  359,  subd.  5,  relating  to  an  "in- 
crease" of  stocks  or  bonds,  does  not.  apply  to  an 
original  issue  of  corporate  bonds. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent.  Dig.  8  1832;  Dec.  Dig.  8  469.* 

For  other  definitions,  see  Words  and  Phrases,, 
vol.  4,  pp.  3515-3518;  vol.  8,  p.  7685.] 

9.  Corporations  (8  388*)— Corporate  Bonds- 
—Validity— Estoppel  to  Deny  Validity. 

Civ.  Code,  8  359,  permits  every  corporation 
to  create  or  increase  a  bonded  indebtedness- 
by  consent  of  two-thirds  of  the  stockholders, 
provided  certificates  of  such  increase  be  filed  in 
the  offices  of  the  county  clerk  and  the  Secretary 
of  State.  Held,  that  corporate  creditors  and 
the  assignee  in  insolvency  of  the  corporation 
were  estopped  from  claiming  that  corporate- 
bonds  issued  as  a  bonus  to  subscribers  tor  in- 
crease of  capital  stock  were  invalid  and  ultra 
vires  because  issued  without  complying  with 
the  statute,  where  the  corporation  had  received 
the  money  paid  for  the  stock  and  had  applied 
it  to  paying  its  debts  and  in  the  operation  of 
its  business,  which  would  otherwise  have  been 
practically  worthless. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  88  1556-1567;  Dec.  Dig.  8  388*] 

10.  Corporations  (8  672*)  —  Admission  or 
Corporate  Existence— Conclusiveness. 

An  admission  in  the  answer  of  an  allega- 
tion in  the  complaint  as  to  the  due  incorpora- 
tion of  a  corporation  under  the  laws  of  an- 
other state  is  conclusive,  and  cannot  be  con- 
troverted by  the  evidence  or  findings. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  8  2646;  Dec.  Dig.  8  672.*] 

11.  Corporations  (8  29*) —Corporate  Or- 
ganization —  Validity  —  Collateral  At- 
tack. 

The  validity  of  the  organization  of  a  cor- 
poration, incorporated  under  Arizona  laws,  can- 
not be  collaterally  attacked  in  an  action  by 
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the  assignee  of  the  corporation  In  insolvency  to 
oaucel  corporate  bonds  aa  invalid,  on  the  ground 
that  the  incorporators  meant  to  organize  the 
corporation  in  this  state  and  held  no  meetings 
in  Arizona,  as  that  question  can  only  be  raised 
in  direct  proceedings  to  test  the  validity  of  the 
corporate  organization  brought  by  the  terri- 
tory of  Arizona. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  Sf  77-70;  Dec.  Dig.  §  29.*] 
12.  corporations   (§  471*)  —  corporate 

Bonds  —  Validity  —  Noncompliance  with 

Statute. 

The  statute  of  the  territory  under  which 
a  corporation  was  incorporated  provided  that 
an  amendment  of  the  articles  of  incorporation 
increasing  its  capital  stock  should  not  be  valid 
unless  recorded  and  published  as  the  original 
articles  are  required  to  be,  and  permitted  the 
corporation  to  commence  business  as  soon  as 
the  original  articles  were  filed  in  the  county 
recorder's  office  and  in  the  office  of  the  territorial 
Auditor.  When  corporate  bonds  were  issued, 
a  copy  of  the  amended  articles,  increasing  the 
capital  stock  to  an  amount  which  would  make 
the  bonds  legal,  had  not  been  filed  in  the  office 
of  the  territorial  Auditor,  but  such  statutory 
provisions  were  afterwards  complied  with.  Held 
that,  even  if  the  bonds  were  invalid  before  the 
filing  of  a  copy  of  the  amended  articles  in 
the  office  of  the  territorial  Auditor,  they  would 
not  be  held  void  at  the  instance  of  corporate 
creditors  after  they  had  been  sold  for  value  and 
delivered  to  the  purchasers. 

I  Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §  1838;  Dec.  Dig.  §  471.*] 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Chas.  Mvmroe, 
Judge. 

Action  by  Henry  S.  McKee,  assignee  In  in- 
solvency of  the  Wentworth  Hotel  Company, 
against  the  Title  Insurance  &  Trust  Com- 
pany and  others.  From  a  Judgment  for 
plaintiff  and  an  order  denying  a  motion  for 
a  new  trial,  defendant  named  and  others  ap- 
peal. Reversed. 

W.  S.  Wright,  Gray,  Barker  &  Bowen,  Os- 
car A.  Trippett,  J.  M.  &  H.  L.  Rothchlld, 
Lee  C  Gates,  and  Chas.  L.  Batcheller,  for 
appellants.  Jeff  P.  Chandler  and  Jonathan 
R.  Scott,  for  respondent.  W.  S.  Wright  and 
Gray,  Barker  &  Bowen,  for  respondent  Oak 
Knoll  Co. 

SHAW,  J.  Appeals  are  presented  from  the 
judgment  and  from  an  order  denying  the  ap- 
pellants' motion  for  a  new  trial.  So  far 
as  the  judgment  Is  in  favor  of  the  Oak  Knoll 
Company,  there  is  no  appeal,  and,  as  that 
part  of  it  was  not  attacked  by  the  motion 
for  a  new  trial,  It  has  become  final  as  to 
that  defendant 

The  Wentworth  Hotel  Company  claims  to 
be  a  corporation  organized  under  the  laws 
of  Arizona.  It  was  adjudged  an  Insolvent 
under  the  Insolvency  law  of  California  on 
July  12,  1907,  upon  a  petition  by  certain  cred- 
itors filed  on  May  24, 1907.  Henry  S.  McKee 
was  duly  appointed  as  the  assignee  In  in- 
solvency of  said  company.  It  was  incor- 
porated In  April,  1906,  with  a  capital  stock 
of  $350,000  In  shares  of  $100  each.    Its  ar- 


ticles empowered  it  to  build  and  operate 
hotels.  Its  principal  business  was  the  erec- 
tion and  operation  of  a  large  hotel  at  Oak 
Knoll,  near  Pasadena.  Stock  was  issued  and 
fully  paid  up  to  the  amount  of  $320,120.  The 
hotel  was  begun,  and  in  November,  1906,  was 
not  yet  completed.  Its  first  estimated  cost 
was  $600,000.  Its  actual  cost  when  complet- 
ed in  February,  1907,  including  furnishings, 
was  near  $1,000,000.  It  had  In  November, 
1906,  expended  all  Its  funds  and  had  incurred 
debts  to  the  amount,  as  was  supposed,  of 
$326,000,  afterwards  found  to  be  $350,000 
The  debts  were  pressing  and  further  expense 
was  necessary  to  complete  the  hotel  and  put 
It  In  operation.  Some  of  the  creditors  had 
consented  to  an  extension,  and  with  this  re- 
lief it  was  estimated  that  $260,000  would 
suffice  to  pay  the  pressing  claims  and  com- 
plete and  furnish  the  hotel.  To  obtain  this 
sum  the  Hotel  Company  increased  its  author- 
ized capital  stock  to  $600,000,  and  authorized 
a  bonded  debt  of  $350,000  to  be  evidenced  by 
350  bonds  of  $1,000  each.  This  was  done 
on  December  7,  1906.  The  bonds  were  se- 
cured by  a  mortgage  on  all  of  its  property, 
executed  to  the  Title  Insurance  &  Trust  Com- 
pany, as  trustee.  Two  hundred  and  seven- 
ty-five of  them,  amounting  to  $275,000,  were 
Issued  and  are  now  held  by  the  appellants, 
other  than  Rogers,  Macomber,  May,  and  said 
trustee.  The  object  of  this  action  Is  to  can- 
cel said  275  bonds,  and  declare  said  mort- 
gage, to  that  extent,  void.  The  court  be- 
low gave  Judgment  for  the  plaintiff. 

The  plaintiff  bases  his  claim  that  the 
bonds  are  Invalid  upon  the  following  grounds: 
(1)  That  they  were  issued  and  delivered  to 
said  appellants  as  a  gift,  and  without  con- 
sideration. (2)  That  the  transaction  where- 
by they  were  issued  and  delivered  to  said 
appellants  was  fraudulent  and  void  as  to 
creditors.  (3)  That  the  bonds  were  not  Is- 
sued In  compliance  with  section  359  of  the 
Civil  Code  of  this  state.  (4)  That  they  were 
not  Issued  in  compliance  with  the  laws  of 
Arizona. 

It  is  unnecessary  to  consider  the  sufficiency 
of  the  complaint  on  these  points.  The  facts 
are  set  forth  in  more  detail  in  the  findings. 
Many  of  them  are  admitted  to  be  correct, 
and  all  the  important  points  are  Involved 
in  the  consideration  of  the  sufficiency  of  the 
findings  to  support  the  judgment  and  the 
sufficiency  of  the  evidence  to  sustain  the 
findings  challenged. 

1.  Assuming,  for  the  present,  that  the  offi- 
cers of  the  Wentworth  Hotel  Company  were 
empowered  to  execute  the  mortgage  aud 
bonds,  we  take  up  the  question  of  their  con- 
sideration. The  following  facts  show  upon 
what  consideration  the  appellants  obtained 
the  bonds.  The  Hotel  Company  made  a  writ- 
ten agreement  with  the  William  R.  Staats 
Company,  a  corporation,  to  the  effect  that 
the  Staats  Company,  as  agent  for  the  Hotel 
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Company,  should  sell  2,600  shares  of  the 
capital  stock  of  the  Hotel  Company  of  the 
par  value  of  $200,000,  at  par,  to  be  Issued 
to  the  purchasers  as  full  paid  stock,  when 
sold  and  paid  for,  for  which  services  as  its 
agent  the  Hotel  Company  agreed  to  issue 
and  deliver  to  the  Staats  Company  bonds 
of  the  Hotel  Company  of  the  face  value  of 
$275,000  and  $15,000  in  its  full  paid  capital 
stock.  Bonds  were  Issued,  the  stock  sold, 
and  the  $260,000  was  received  and  used  by 
the  Hotel  Company.  The  Staats  Company 
itself  subscribed  and  paid  $15,000  of  the 
$260,000,  receiving  therefor  the  agreed  amount 
of  stock  and  bonds.  As  the  stock  was  sold, 
the  Staats  Company  delivered  therewith  to 
each  purchaser  bonds  to  the  amount  of  105 
per  cent,  upon  the  par  value  of  the  stock 
sold  to  him,  and  stock  to  the  amount  of  105 
per  cent  of  the  quantity  subscribed,  making 
in  all  $278,000  in  bonds  at  face  value  and 
$273,000  of  stock  at  par.  The  court  found, 
in  effect,  that  it  was  never  intended  that 
the  aforesaid  written  agreement  should  be 
the  real  agreement;  that  it  was  understood 
between  the  Hotel  Company  and  the  Staats 
Company  that  the  latter  should  receive  the 
bonds  and  the  $15,000  of  stock  mentioned 
therein,  to  be  used  in  securing  the  sale  of 
the  $260,000  of  stock,  and  that  the  stock 
"was  to  be  subscribed  for  and  paid  for  at  its 
par  value";  that  the  Staats  Company  never 
expected  to  receive  the  bonds  and  the  $15,- 
000  of  stock  for  its  own  use  or  as  compensa- 
tion for  its  services  In  selling  the  stock;  that 
the  agreement  was  made  for  the  purpose  of 
selling  the  stock  and  having  it  paid  for  in 
full,  so  that  the  buyers  might  avoid  assess- 
ments and  receive  the  bonds  without  any 
consideration;  that  the  buyers  paid  for  the 
stock  in  full  and  received  the  bonds  "without 
any  consideration  being  paid  therefor  at  all, 
as  shown  by  their  subscription";  that  it 
was  agreed  by  the  Hotel  Company  and  the 
Staats  Company  that  the  Staats  Company 
never  had  and  never  was  intended  to  have  any 
interest  in  or  claim  to  any  of  said  bonds  on 
its  own  account,  but  was  to  act  merely  as 
agent  or  intermediary  for  the  transfer  of 
said  bonds  by  the  Hotel  Company  to  the 
purchasers  of  said  $260,000  of  stock;  that 
it  was  this  actual  agreement  that  was  ac- 
tually performed  and  carried  out;  and  that 
the  Staats  Company  never  acquired  any  in- 
terest on  its  own  account  in  any  of  said 
bonds  except  such  as  it  obtained  by  becom- 
ing a  buyer  of  a  part  of  said  stock.  As  be- 
tween the  Hotel  Company  and  the  buyers 
of  said  stock  the  court  found  that  the  un- 
derstanding was  that  all  the  money  and  con- 
sideration paid  by  the  buyers  to  or  for  the 
use  of  the  Hotel  Company  was  to  be  paid 
and  applied  exclusively  in  payment  for  said 
stock,  and  it  was  so  exclusively  paid  and 
applied;  the  purpose  being  to  make  it  fully 
paid-up  stock.  Although  not  expressly  so 
stated,  the  necessary  conclusion  from  the 
findings  is  that  the  Staats  Company,  not- 
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withstanding  the  written  agreement,  did  not 
in  fact  charge  anything  for  its  services  in 
selling  the  stock,  but  performed  that  service 
gratuitously. 

It  is  claimed  by  the  appellants  that  these 
findings  are  contrary  to  the  evidence.  The 
oral  testimony  showed,  without  conflict,  that 
this  written  agreement  between  the  Hotel 
Company  and  the  Staats  Company  was  not 
the  real  agreement,  that  the  Staats  Com- 
pany did  not  intend  to  charge,  and  did  not 
in  fact  charge  or  receive,  for  its  services  in 
selling  the  stock  anything  more  than  two 
of  the  bonds  and  twenty  shares  of  the  stock, 
and  that  the  273  bonds  and  the  130  shares  of 
stock  which  were  transferred  to  stock  buyers 
were  placed  in  the  hands  of  the  Staats  Com- 
pany to  be  offered  and  transferred  to  the 
buyers  as  a  bonus,  to  induce  them  to  buy 
the  2,600  shares  of  stock.  In  other  words, 
the  purpose  was  to  enable  the  Staats  Com- 
pany to  sell  the  stock  and  bonds  at  the  rate 
of  210  shares  of  stock,  par  value  $21,000, 
and  21  bonds,  face  value,  $21,000,  for  $20,- 
000  In  money,  being  a  price  equal  to  the 
par  value  of  200  shares  of  stock.  The  rea- 
son for  the  giving  of  this  bonus  was  that 
it  was  impossible  to  sell  the  stock  or  the 
bonds  upon  better  terms  or  to  raise  $260,- 
000  for  the  Hotel  Company  In  any  other  way, 
and  It  was  absolutely  necessary  to  obtain 
that  amount  of  money  immediately  in  order 
to  pay  the  pressing  debts  of  the  company 
and  save  It  from  utter  financial  ruin  and 
bankruptcy,  and  carry  on  the  building  and 
furnishing  of  its  hotel  to  completion  so  'that 
it  could  be  occupied.  The  evidence  also 
shows  that  the  officers  of  the  Hotel  Com- 
pany and  the  Staats  Company  who  managed 
the  affair  all  believed  that,  If  the  stock  was 
sold  for  less  than  par,  the  holders  could  be 
made  to  pay  the  difference  for  the  benefit 
of  creditors,  that  the  fact  was  that  buyers 
could  not  be  Induced  to  assume  such  liability, 
and  that  this  plan  and  agreement  were  con- 
trived so  that  on  the  books  of  the  Hotel 
Company  it  would  appear  that  the  $2,600 
shares  of  stock  had  been  paid  for  at  their 
full  par  value. 

In  execution  of  this  plan  the  Staats  Com- 
pany drew  up  a  contract  between  Itself  as 
agent  for  the  Hotel  Company  and  the' sev- 
eral buyers  of  the  stock.  Each  buyer  sign- 
ed said  contract  at  the  time  of  his  purchase. 
So  far  as  the  buyers,  with  two  or  three  ex- 
ceptions, are  concerned,  this  contract  repre- 
sents the  sum  of  their  knowledge  of  the  afore- 
said purposes  and  transactions  of  the  Hotel 
Company  and  Its  agent  The  contract  with 
the  buyers  was  dated  November  27,  1906, 
being  drawn  in  advance  of  the  order  author- 
izing the  Increase  of  stock  and  the  execution 
of  the  bonds  and  mortgage.  It  recited  that 
the  Hotel  Company  required  $260,000  to  com- 
plete its  hotel  so  as  to  enable  It  to  receive 
guests  for  the  ensuing  season,  that  it  pro- 
posed to  Increase  its  capital  stock  to  $600,- 
000,  and  issue  first  mortgage  bonds  to  the 


Digitized  by  Google 


CaL)  McKEE  v.  TITLE  INS.  &  TRUST  00.  143 


amount  of  $860,000,  and  that  it  had  em- 
ployed the  Staats  Company  to  sell  its  stock 
"to  the  amount  of  face  value  of  $260,000." 
The  agreement  of  sale  and  purchase  therein 
was  as  follows:  "We,  the  undersigned,  here- 
by subscribe  for  and  agree  to  take  and  pay 
for  at  par  value  of  $100  a  share  the  number 
of  shares  of  the  capital  stock  of  the  Went- 
worth  Hotel  Company  here  set  opposite  our 
names;  and  we  agree  to  pay  for  the  same 
to  the  Bald  corporation,  said  payment  to  be 
made  at  the  office  of  Wm.  R.  Staats  Com- 
pany, aa  follows:  (Here  follow  the  dates 
of  payment  and  percentage  of  the  respective 
installments,  five  in  all,  aggregating  100  per 
cent)  No  subscriber  shall  be  bound  until 
subscription  to  tbe  said  capital  stock  to  the 
amount  of  $260,000  face  value  shall  be  sub- 
scribed for  on  this  plan.  •••  An  ad- 
ditional consideration  for  this  subscription 
is  the  agreement  on  the  part  of  the  Wm.  R. 
Staats  Company  for  itself  only  as  attached 
hereto  that  It  will  pay  to  each  subscriber 
hereto  and  on  fulfillment  of  the  terms  here- 
of and  upon  payment  of  each  installment  of 
said  subscription  price  an  amount  of  the 
bonds  of  the  Wentworth  Hotel  Company 
equal  in  face  value  to  105%  of  the  amount 
of  said  subscription  Installment  so  paid;  al- 
so shares  of  the  capital  stock  of  said  Hotel 
Company  of  par  value  equal  to  6%  upon  the 
face  value  of  each  subscription."  (Italics 
ours.)  Following  this  are  the  signatures 
of  the  subscribers,  opposite  which  are  writ- 
ten the  number  of  shares  taken  by  each,  ag- 
gregating 2,600  shares,  and  the  amounts  in 
dollars,  aggregating  $260,000.  Appended  Is 
the  agreement  of  the  Staats  Company  that 
it  will  deliver  the  bonds,  stocks,  and  cer- 
tificates as  provided  in  the  subscription  agree- 
ment 

This  paper,  upon  its  face,  even  when  tak- 
en in  connection  with  the  agency  agreement 
between  the  Hotel  Company  and  the  Staats 
Company,  and  the  other  facts  found,  shows 
that  there  was  a  valuable  consideration  for 
the  bonds.  It  expressly  states  that  the  bonds 
and  5  per  cent  additional  stock  were  to  be 
delivered  as  "an  additional  consideration 
for  this  subscription."  It  implies  a  purchase 
of  the  bonds,  as  well  as  of  the  particular 
shares  of  stock  formally  "subscribed,"  and 
all  in  consideration  of  the  sums  agreed  to 
be  paid.  These  bonds  and  the  extra  stock 
are,  in  effect  declared  to  be  sold  with  the 
"subscribed"  stock,  as  a  bonus,  or  induce- 
ment for  the  subscription.  The  bonds  were, 
in  fact  the  property  of  the  Hotel  Company, 
and  were  furnished  by  it  as  a  part  of  what 
the  purchasers  bought  and  received  for  their 
money.  They  were  in  the  nature  of  "boot" 
which  is  defined  as  something  given  "to  make 
up  for  deficiency  in  value  in  one  of  the  things 
exchanged."  Webster's  Diet  Even  if  they 
had  been,  as  the  contract  implies,  the  prop- 
erty of  the  Staats  Company,  nevertheless, 
by  the  very  terms  of  the  contract  they  would 
have  been  received  by  way  of  bargain  and 


sale,  and  not  as  a  gift  The  false  implication 
as  to  the  ownership  would  not  alter  the  legal 
effect  of  the  transaction.  The  court  found 
and  the  evidence  shows  that  the  entire  block 
of  2,750  shares  of  stock  and  the  275  bonds 
combined  were  not  worth  at  the  time  more 
than  $260,000,  and  that  none  of  the  buyers 
would  have  bought  or  paid  for  any  of  the 
stock  or  any  part  thereof,  without  the  agreed 
share  of  the  bonds  and  extra  stock.  The 
$260,000  paid  for  the  stock  was  all  received 
by  the  Hotel  Company,  and  It  was  thereby 
enabled  to  complete  and  operate  the  hotel. 
Under  all  these  circumstances  and  consid- 
ering the  real  nature  of  the  transaction,  it 
cannot  be  justly  said  that  the  $260,000  was 
paid  for  the  stock  alone,  and  that  the  bonds 
and  extra  stock  were  a  gift  by  the  Staats 
Company.  It  does  appear,  indeed,  that  the 
buyers  desired  to  avoid  liability  to  assess- 
ments for  the  benefit  of  creditors  as  upon 
stock  not  fully  paid,  and  that  the  scheme 
was  devised  to  make  it  appear  from  an  In- 
spection of  the  Hotel  Company's  books  that 
the  stock  was  paid  up  and  that  the  bonds 
had  been  sold  to  the  Staats  Company.  But 
when  we  strip  the  business  of  these  false 
clothes  and  come  down  to  the  true  case,  we 
must  take  It  as  we  find  it  and  the  truth  is 
that  the  buyers  insisted  upon  receiving  all 
these  bonds  and  stocks  for  the  $260,000  paid 
by  them,  and  that  the  entire  quantity  of 
bonds  and  stocks  did  not  exceed  that  sum 
in  value.  Each  constituted  a  part  of  the  real 
consideration  for  the  money  paid,  and  they 
all  constituted  the  whole  of  that  considera- 
tion. The  finding  that  the  money  paid  con- 
stituted the  entire  value  of  all  the  stocks 
and  bonds  received  In  return  establishes  the 
adequacy  of  the  consideration.  If,  in  at- 
tempting to  apportion  the  price  paid,  we 
reject  the  written  agreements  and  regard  the 
transaction  as  It  really  was,  It  Is  obvious 
that  the  bonds  constituted  the  chief  value 
of  that  which  was  paid  for  by  the  $260,000. 
They  constituted  a  first  lien  on  the  entire 
corporate  assets.  Before  any  substantial 
value  could  be  attributed  to  the  stock,  the 
bonds  would  have  to  be  deducted  from  the 
assets.  The  stock  would  represent  only  the 
surplus,  if  any  there  was.  The  statement 
that  the  stock  and  bonds  taken  together 
were  worth  only  $260,000,  and  that  the  buy- 
ers would  not  take  either  without  the  other, 
therefore  means  that  there  was  no  surplus 
of  value  in  the  corporate  assets  over  and 
above  the  $273,000  of  bonds  and  that  the 
corporate  property  value  was  really  less 
than  the  $260,000.  The  bonds  did  not  mature 
for  10  years,  and  under  the  doctrine  of  Hunt 
v.  Ward,  99  CaL  612,  84  Pac,  335,  37  Am.  St 
Rep.  87,  and  subsequent  decisions  following 
it  the  personal  liability  of  the  stockholders 
for  the  principal  of  the  debt  created  by  the 
execution  of  the  bonds  would  be  barred  be- 
fore the  bonds  would  mature  and  could  not 
add  anything  substantial  to  their  value. 
Consequently  the  amount  which  was  added 
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to  the  bond  value  by  tbe  buyers,  to  make 
up  the  $260,000  which  they  paid,  must  have 
consisted  of  the  value  of  the  advantage  they 
secured  by  becoming  stockholders,  and  thus 
acquiring  a  right  to  share  in  the  future  prof- 
its which  were  expected  from  the  hotel. 
There  is  no  apportionment  of  these  respective 
values  and  no  evidence  concerning  them.  As 
a  matter  of  fact,  therefore,  there  was  a  valua- 
ble consideration  paid  by  the  buyers  to  the 
Hotel  Company,  both  for  the  bouds  and  the 
stock.  The  finding  that  the  bonds  were  with- 
out consideration  is  contrary  to  the  evidence. 
The  case  is  practically  identical  in  this  re- 
spect with  Memphis,  etc.,  R.  R.  v.  Dow,  120 
U.  S.  299,  7  Sup.  Ct  482,  30  U  Ed.  595. 
There  the  corporation  had  exchanged  its 
bonds  of  the  face  value  of  $2,600,000,  and 
its  stock  of  the  par  value  of  $1,300,000  for 
certain  railroad  property  which,  after  the 
exchange,  constituted  its  entire  assets.  The 
$1,300,000  in  stock  was  issued  as  fully  paid 
stock.  The  property  received  in  exchange 
for  the  stock  and  bonds  was  worth  only  $1,- 
300,000.  It  was  claimed  that  the  bonds  were 
without  consideration.  The  corporation  was 
created  under  the  laws  of  Arkansas.  The 
Constitution  of  that  state  provided  that  no 
"corporation  shall  issue  stock  or  bonds,  ex- 
cept for  money  or  property  actually  received, 
or  labor  done;  and  all  fictitious  increase  of 
stock  or  indebtedness  shall  be  void,"  which 
is  substantially  identical  with  section  11  of 
article  12  of  the  Constitution  of  California. 
The  court  said  that  this  provision  "does  not 
necessarily  indicate  a  purpose  to  make  the 
validity  of  every  issue  of  stock  or  bonds  by 
a  private  corporation  depend  upon  the  in- 
quiry whether  the  money,  property,  or  labor 
actually  received  therefor  was  of  equal  value 
in  the  market  with  the  stock  or  bonds  so 
issued.  It  Is  not  clear  from  the  words  used 
that  the  framers  of  that  instrument  intended 
to  restrict  private  corporations— at  least 
when  acting  with  tbe  approval  of  their  stock- 
holders— in  the  exchange  of  their  stock  or 
bonds  for  money,  property  or  labor,  upon 
such  terms  as  they  deem  proper;  provided 
always  the  transaction  is  a  real  one,  based 
upon  a  present  consideration,  and  having 
reference  to  legitimate  corporate  purposes, 
and  is  not  a  mere  device  to  evade  the  law  and 
accomplish  that  which  is  forbidden.  *  *  * 
There  was,  consequently,  no  fictitious  in- 
crease by  appellant  of  its  stock  or  Indebted- 
ness. Under  these  circumstances,  it  cannot 
be  fairly  said  that  the  bonds  secured  by  the 
mortgage  were  Issued  without  any  consid- 
eration whatever  actually  received  in  prop- 
erty." The  finding  that  the  papers  were 
drawn  with  the  Intent  to  make  it  appear  tbat 
the  stock  was  full  paid,  and  not  subject 
to  calls  for  the  payment  of  corporate  debts, 
does  not  establish  want  of  consideration  for 
the  bonds.  Its  significance,  if  any,  lies  in 
its  bearing  upon  the  question  whether  the 
transaction  was,  or  was  not,  fraudulent  as 
to  creditors. 


2.  There  Is  no  charge  that  there  was  any 
actual  fraud  in  these  transactions,  and  the 
evidence  shows  that  the  parties  were  all 
acting  In  the  utmost  good  faith,  with  the 
intent  and  purpose  to  save  the  enterprise 
from  failure  and  ruin  and  to  pay  all  the 
debts  in  full,  and  in  the  expectation  of  real- 
izing a  profit  from  its  operation.  The  deci- 
sion tbat  the  bonds  are  invalid  can  be  up- 
held only  upon  the  theory  that  the  trans- 
action was  either  constructively  fraudulent 
as  against  the  creditors,  or  that  it  was  against 
public  policy,  or  that  the  bonds  were  issued 
in  a  manner  contrary  to  the  imperative  man- 
date of  the  law  and  therefore  not  binding 
upon  the  company.  The  respondent  claims 
that  the  sale  of  the  bonds  was  made  with 
the  intent  to  hinder,  delay,  and  defraud  cred- 
itors, and  that  it  was  therefore  fraudulent 
and  void,  under  the  provisions  of  sections 
3439  and  3442  of  the  Civil  Code.  The  as- 
sets of  the  Hotel  Company  were  at  the  time 
sufficient,  in  value,  to  pay  the  existing  debts, 
but  the  corporation  was  unable  to  pay  its 
debts  as  they  became  due.  It  is  said  that 
the  last-mentioned  fact  made  the  company 
insolvent.  Civ.  Code,  §  8450;  Sacry  v.  Lo- 
bree,  84  Cal.  49,  23  Pac.  1088.  This  fact 
alone,  however,  does  not  make  the  sale  of 
the  bonds  fraudulent,  nor  raise  a  presump- 
tion of  fraudulent  intent  To  make  such  a 
transfer  conclusively  fraudulent,  under  sec- 
tion 3442,  it  must  be  made  "voluntarily,  or 
without  a  valuable  consideration."  This,  as 
we  have  seen,  was  not  the  case  here.  The 
sale  does  not  come  within  the  provisions  of 
section  3442.  In  order  to  establish  a  fraud- 
ulent sale  under  section  3439,  proof  of  an 
intent  to  hinder,  delay,  or  defraud  creditors 
was  necessary.  The  evidence  does  not  show 
the  intent  required  to  make  a  transfer  fraud- 
ulent within  the  meaning  of  that  section.  In 
every  case  where  a  person  who  is  indebted 
borrows  less  money  than  the  sum  of  all 
his  debts  and  secures  the  lender  by  a  first 
mortgage  on  all  his  property,  the  lender 
intends  to  hinder  and  delay  the  other  cred- 
itors so  far  as  may  be  necessary  to  make 
his  mortgage  a  first  lien.  But  such  hindrance 
and  delay  Is  legitimate  and  lawful,  and  does 
not  constitute  fraud.  The  purchasers  of 
the  bonds  here  in  question  were  under  no 
obligation,  as  such,  to  the  creditors  of  the 
Hotel  Company.  It  was  not  unlawful  or 
fraudulent  for  them"  to  loan  money  to  that 
company  and  exact  as  security  a  mortgage 
upon  all  of  its  property,  which  would  be 
prior  and  paramount  to  the  claims  of  all 
other  creditors.  The  whole  purpose  of  the 
loan  was  to  supply  funds  to  pay  to  the  other 
creditors  and  put  the  property  In  such  con- 
dition that  It  could  be  operated,  to  the  end 
that  all  debts  should  be  paid,  and  tbe  stock- 
holders obtain  dividends  out  of  the  profits. 
There  is  nothing  in  this  to  which  any  cred- 
itor has  a  right  to  object 

The  design  against  the  creditors,  such  as 
it  was,  did  not  have  reference  to  the  bonds. 
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but  to  the  stock.  The  buyers  did  not  want 
to  become  owners  of  partly  paid-up  stock, 
because  they  feared  that  as  such  they  could 
be  made  to  pay  calls  for  the  unpaid  portion 
of  the  par  value.  To  avoid  this  possibility, 
the  plan  above  detailed  was  devised  to  make 
the  books  show  that  the  stock  was  sold  at 
par  and  was  fully  paid  for.  If  this  was 
constructively  fraudulent  and  for  that  rea- 
son void  as  to  creditors  of  the  corporation, 
it  may  be  that  in  equity  the  creditors  could 
have  a  judicial  determination  of  the  part  of 
the  price  paid  which  was  justly  applicable 
to  the  stock,  and  could  enforce  calls  for  the 
balance  of  the  par  value.  This  is  not  the  ob- 
ject of  the  present  suit,  and  no  such  relief 
can  be  given  here.  The  company  has  the 
lawful  right,  the  same  as  any  natural  per- 
son, to  sell  its  bonds  for  any  price  it  can 
get,  provided  it  acts  in  good  faith,  and  mere 
inadequacy  of  price  does  not  avoid  them. 
The  fraud.  If  such  it  be,  in  the  sale  of  the 
stock,  cannot  be  transferred  to  the  bonds 
and  made  available  as  a  foundation  for  their 
cancellation.  It  is  available  only  upon  an 
inquiry  concerning  the  liability  of  the  stock- 
holders for  calls  as  for  unpaid  subscriptions. 
We  find  no  ground  upon  which  the  trans- 
action can  be  adjudged  fraudulent  with  re- 
spect to  the  bond  Issue. 

There  Is  no  rule  of  public  policy  or  law 
of  this  state  which  forbids  a  corporation 
from  discounting  its  notes  or  bonds.  It  Is 
a  common  custom,  and  it  has  never  been  held 
unlawful.  The  Code  provides  that  no  cor- 
poration shall  Issue  stock  or  bonds,  "except 
for  money  paid,  labor  done  or  property  ac- 
tually received,"  and  that  any  "fictitious  in- 
crease" of  stock  or  indebtedness  is  void. 
Civ.  Code,  $  359.  The  same  provision  is  in 
the  Constitution.  Article  12.  |  11.  This 
does  not  forbid  the  sale  of  bonds  at  a  dis- 
count It  was  so  held  with  regard  to  stock 
in  Stein  v.  Howard,  65  Cal.  616,  4  Pac.  662, 
and  Union  L.  &  T.  Co.  v.  Southern  C.  M. 
B.  Co.  (C.  C.)  51  Fed.  840.  The  ruling  in 
Stein  v.  Howard  was  modified  in  Vermont 
M.  Co.  v.  Declez,  135  Cal.  585,  67  Pac.  1057, 
56  L.  R.  A.  728,  87  Am.  St  Rep  143,  where 
it  was  held  that,  If  stock  was  issued  as  fully 
paid  which  was  in  fact  only  one-fifth  paid, 
the  creditors  could  compel  the  levy  of  an 
assessment  or  call  for  the  balance  so  far  as 
necessary  to  pay  their  debts.  This  was  put 
upon  the  ground  that  the  corporate  assets, 
Including  sums  Justly  due  for  stock  sold, 
are  held  by  the  corporation  in  trust  for  the 
payment  of  its  debts,  and,  where  the  cor- 
poration Is  insolvent,  cannot  be  given  away, 
or  placed  beyond  reach  of  creditors,  by  the 
device  of  selling  it  to  the  original  subscrib- 
ers at  a  large  discount  This  so-called  "trust 
fund"  doctrine  has  no  application  to  bonds. 
They  are  not  assets  of  the  corporation  with- 
in the  meaning  of  this  rule.  The  principle 
of  Stein  v.  Howard  is  therefore  fully  appli- 
cable to  the  statutory  and  constitutional  pro- 
vision, so  far  as  bonds  are  concerned.  There 
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are  many  cases  where  similar  transactions 
have  been  considered,  and  In  none  of  them 
has  it  been  held  that,  in  the  absence  of  ac- 
tual fraud,  such  sales  of  bonds  and  stock 
are  against  public  policy,  or  constructively 
fraudulent  against  creditors.  In  Handley 
v.  Stutz.  139  U.  S.  430,  11  Sup.  Ct.  535,  35 
L.  Ed.  227,  Involving  a  stock  sale  only,  and 
therefore  stronger  against  respondent  than 
the  case  at  bar,  the  court  says:  "So  long 
as  the  transaction  Is  bona  fide,  and  not  a 
mere  cover  for  'watering*  the  stock,  and  the 
consideration  obtained  represents  the  actual 
value  of  such  stock,  the  courts  have  shown 
no  disposition  to  disturb  it.  •  •  •  The 
general  rule  that  holders  of  stock  in  favor 
of  creditors  must  respond  for  its  par  value 
is  subject  to  exceptions  where  the  transac- 
tion Is  not  a  mere  cover  for  an  illegal  In- 
crease." A  case  substantially  the  same  as 
the  case  at  bar  Is  Coe  v.  East  &  West  R. 
Co.,  decided  by  the  United  States  Circuit 
Court  for  the  Northern  District  of  Alabama, 
reported  in  52  Fed.  531,  affirmed  by  the 
United  States  Circuit  Court  of  Appeals  as 
Grant  v.  East  &  West  R.  CO.,  54  Fed.  569, 
4  C.  C  A.  511.  The  corporation  bought  a 
railroad,  paying  therefor  $750,000  by  issuing 
and  delivering  $375,000  in  stock  and  $375,- 
000  in  bonds.  The  subscription  to  the  stock 
stated  that  the  railroad  was  of  the  value 
of  $375,000,  and  that  the  stock  was  to  be 
paid  for  by  a  transfer  of  the  railroad,  but 
the  evidence  showed  that  the  subscriber  real- 
ly exchanged  the  railroad  for  both  the  bonds 
and  the  stock.  The  railroad  was  in  fact 
worth  only  $375,000.  It  was  held  that  the 
transaction  was  just  and  lawful  and  not 
in  contravention  of  a  constitutioual  provi- 
sion similar  to  that  of  California  on  the  sub- 
ject. See,  also,  Fogg  v.  Blair,  139  U.  S.  125, 
11  Sup.  Ct  476,  35  L.  Ed.  104;  Points  v. 
Wabash  R.  Co.  (C.  C.)  167  Fed.  160;  Ziegler 
v.  Lake  St,  etc.,  Co.,  99  Fed.  114,  39  C.  C. 
A.  431 ;  Van  Cott  v.  Van  Brunt,  82  N.  Y. 
539;  Dummer  v.  Smedley,  110  Mich.  470,  68 
N.  W.  260,  38  L.  R.  A.  490;  Elyton,  etc., 
Co.  v.  Birmingham,  etc.,  Co.,  92  Ala.  407, 
9  South.  134,  12  L.  R.  A.  307,  25  Am.  St 
Rep.  65. 

The  court  made  a  finding  that  the  Hotel 
Company  at  the  time  of  this  transaction  was 
a  "going  concern."  The  evidence  shows  that 
It  was  not  then  contemplating  insolvency 
nor  endeavoring  to  wind  up  its  affairs,  but 
that  it  raised  the  money  for  the  purpose  of 
carrying  on  In  good  faith  the  business  men- 
tioned in  its  articles  of  incorporation.  Some 
decisions  have  made  a  distinction  between 
transactions  of  this  kind  where  the  corpo- 
ration is  a  going  concern  and  those  where 
it  is  an  endeavor  to  close  up  Its  affairs  and 
cease  business,  holding  the  latter  circum- 
stance sufficient  to  avoid  the  issue  of  stocks 
or  bonds.  In  view  of  the  finding,  which  is 
amply  sustained  by  the  evidence,  the  dls-* 
tinctlon  is  of  no  Importance.  The  case  of 
Vermont  Marble  Co.  v.  Declez,  supra,  which 
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Is  relied  on  by  the  respondent,  is  not  to  be 
understood  as.  declaring  the  broad  doctrine 
that  In  every  case  where  stock  of  a  corpora- 
tion Is  disposed  of  as  paid-up  stock  at  less 
than  par  value,  the  creditors  can  compel  the 
payment  for  their  benefit  of  the  difference 
between  the  par  value  of  the  stock  and  the 
actual  value  of  the  consideration  given  there- 
for. In  that  case  the  original  incorporators 
In  making  their  contributions  to  the  original 
capital  Btock  agreed  that  they  would  issue 
the  stock  as  full  paid  upon  the  payment  of 
only  20  per  cent  of  the  par  value.  There 
was  no  occasion  or  necessity  for  this,  and 
it  was  not  in  any  proper  sense  a  sale  of  the 
stock  at  a  discount,  but  a  mere  device  for 
making  the  book  value  of  the  stock  appear 
to  be  more  than  the  money  paid  in  by  the 
incorporators.  But,  however  the  law  may 
be  in  the  case  of  stock,  the  decision  has  no 
bearing  upon  the  case  of  a  sale  of  bonds 
in  good  faith  by  a  going  concern,  where  It 
is  necessary  for  the  payment  of  debts  in- 
curred in  such  business  and  to  keep  the 
business  going. 

8.  Section  859  of  the  Civil  Code  declares 
that  "every  corporation  may  create  or  in- 
crease its  bonded  Indebtedness,  subject  to 
the  following  conditions,"  among  which  are 
that  the  indebtedness  of  a  corporation  may 
be  created  or  increased  by  two-thirds  of  the 
stockholders,  that  certificates  of  such  in- 
crease or  creation  must  be  filed  in  the  office 
of  the  clerk  of  the  county  in  which  the  orig- 
inal articles  are  filed,  and  that  a  copy  there- 
of must  be  filed  with  the  Secretary  of  State. 
None  of  these  conditions  have  been  perform- 
ed. No  attempt  was  made  to  comply  with 
the  section.  The  respondent  claims  that  the 
failure  to  observe  these  requirements  of  the 
law  of  this  state  makes  the  bonds  absolutely 
void.  The  court  below,  after  finding  facts 
showing  that  this  law  was  not  complied  with, 
stated  as  a  conclusion  of  law  that  section 
859  did  not  apply  to  corporations  of  other 
states,  doing  business  here,  and  that  the 
failure  to  observe  it  did  not  invalidate  the 
bonds.  The  appellants  insist  that  the  re- 
spondent is  bound  by  this  part  of  the  deci- 
sion below.  We  do  not  so  understand  the 
rule.  The  findings  state  the  facts  fully.  The 
final  conclusion  of  the  trial  court  was  that, 
upon  all  the  facts  stated,  the  plaintiff  was 
entitled  to  judgment  canceling  the  bonds. 
On  appeal  from  this  judgment,  upon  the 
question  whether  or  not  the  judgment  is  sus- 
tained by  the  findings,  all  the  facts  are  pre- 
sented for  our  consideration.  This  court  is 
not  bound  by  the  opinion  of  the  trial  court 
as  to  the  effect  or  application  of  certain 
facts  found,  or  as  to  the  law  relating  there- 
to, nor  by  the  method  of  reasoning  by  which 
that  court  reached  its  final  conclusion  that 
the  bonds  are  void.  If,  upon  considering  all 
the  facts  and  the  law  as  we  understand  it, 
we  are  satisfied  that  the  final  conclusion  of 
the  trial  court  was  right,  the  judgment  will 
be  upheld  and  the  erroneous  reasoning  of 
the  trial  court  will  be  disregarded. 


Section  359  was  evidently  framed  with  a 
view  only  to  its  application  to  corporations 
organized  under  the  laws  of  California.  A 
foreign  corporation  could  not  literally  com- 
ply with  It  But  we  do  not  find  it  neces- 
sary to  decide  whether  or  not  it  could  be 
substantially  followed  and  enforced  against 
foreign  corporations  issuing  bonds  in  con- 
nection with  business  done  by  them  in  this 
state.  Conceding,  for  the  purpose  of  the  ar- 
gument that  it  could,  and  under  section  15, 
art  12,  Const,  should,  be  so  applied,  the  fail- 
ure to  observe  its  requirements  does  not 
make  the  bonds  ' void  at  the  option  of  credi- 
tors, or  of  one  acting  in  their  interest  We 
have  shown  that  a  valuable  consideration 
was  received  for  the  bonds,  and  that  there 
was  no  fraud  in  issuing  them.  Therefore, 
upon  the  authorities  hereinbefore  cited,  there 
was  a  sufficient  compliance  with  the  provi- 
sion in  section  359,  and  in  section  11,  art  12, 
Const,  that  bonds  cannot  be  issued  except  for 
money  paid,  labor  done,  or  property  actual- 
ly received.  That  part  of  our  laws  was  not 
violated.  A  construction  which  would  make 
such  bonds  void  in  the  hands  of  a  holder 
for  value,  at  the  instance  of  other  creditors, 
would  be  against  equity  and  justice,  and 
should  not  be  favored.  The  provision  in 
section  11,  art.  12,  Const,  declaring  that 
the  stock  and  bonded  debt  shall  not  be  "in- 
creased," except  at  a  meeting  called  upon 
60  days'  notice,  does  not  purport  to  restrict 
an  original  bond,  issue.  Being  a  restriction 
of  the  inherent  right  to  freely  contract  its 
meaning  is  not  to  be  unnecessarily  extended 
beyond  Its  fair  import  It  has  been  held 
that  It  does  not  apply  to  an  original  issue 
of  bonds.  Union  L.  4  T.  Co.  v.  Southern 
CaL  M.  R.  Co.  (C.  C.)  51  Fed.  850.  We  ap- 
prove that  decision.  Section  359  does  ap- 
ply to  an  original  issue  of  bonds,  but  there 
is  no  provision  that  bonds  not  issued  in  con- 
formity therewith  shall  be  void,  either  in 
favor  of  creditors  or  at  all.  The  only  in- 
hibitory clause  is  in  subdivision  5,  and  it 
refers  solely  to  an  Increase  of  stock  or  bonds, 
and,  for  the  reasons  just  stated,  does  not 
forbid  an  original  issue.  The  provision  for 
a  public  notice  was  clearly  not  Intended  as 
a  means  of  giving  notice  to  existing  or  future 
creditors,  for  it  is  accompanied  and  sup- 
plemented in  subdivision  5  by  a  method 
authorizing  an  original  issue  of  bonds,  with- 
out any  notice  or  meeting,  upon  the  written 
assent  of  the  holders  of  two-thirds  of  the 
stock,  and  the  unanimous  action  of  the  di- 
rectors. So  far  as  such  original  issue  is  con- 
cerned, the  proceedings  were  evidently  Intend- 
ed only  as  a  protection  to  the  stockholders 
against  such  issue  without  the  consent  of 
those  having  a  two-thirds  interest  and  not 
for  the  protection  of  creditors.  No  stock- 
holder is  here  asserting  any  right  or  mak- 
ing any  objection.  The  assignee  in  insolven- 
cy represents  the  interests  of  the  creditors 
only.  He  Is  not  suing  on  behalf  of  the  stock- 
holders or  in  their  interest  and,  there  being 
no  fraud,  he  stands  in  the  shoes  of  the  cor* 
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po ration  with  regard  to  the  bonds.  The 
corporation  has  received  the  money  obtained 
by  means  of  the  bonds  and  has  applied  it  to 
the  payment  of  its  debts  and  the  completion 
of  the  hotel  The  money  has  thus  inured 
to  the  benefit  of  the  corporation  and  its 
stockholders  and  of  the  general  creditors 
also,  since  it  has  unquestionably  given  a 
substantial  value  to  a  structure  which  would 
otherwise  be  comparatively  worthless.  The 
corporation  is  therefore  estopped  to  dispute 
the  validity  of  the  bonds  and  the  creditors 
are  likewise  bound  thereby.  The  real  point 
of  the  objection  is  that  the  manner  of  issu- 
ing the  bonds  was  so  defective  that  the  trans- 
action was  ultra  vires  and  void,  notwith- 
standing that  the  corporation  received  and 
holds  the  benefits  thereof.  In  regard  to  a 
similar  claim  the  New  York  Court  of  Appeals 
said:  "That  kind  of  plunder  which  holds 
onto  the  property,  but  pleads  ultra  vires 
against  the  obligation  to  pay  for  It,  has  no 
recognition  or  support  in  the  laws  of  this 
state."  Seymour  v.  Association,  144'  N.  Y. 
333,  89  N.  B.  365,  26  L.  R.  A.  859.  The  fol- 
lowing cases  declare  that  neither  the  cor- 
poration nor  its  creditors  can,  under  like 
circumstances  to  those  here  existing  and 
under  similar  provisions  of  the  law,  main- 
tain such  an  attack  on  bonds  Irregularly 
issued,  and  that  the  provisions  of  such  laws 
are  for  the  protection  of  stockholders  only. 
Anderson  v.  Bullock  Co.  Bank,  122  Ala.  275, 
25  South.  523;  Bishop  v.  Kent,  20  R.  I.  685, 
41  Atl.  257;  Rochester  Bank  v.  Averell,  96 
N.  Y.  475;  Paulding  v.  Chrome  Steel  Co., 
94  N.  Y.  334;  In  re  N.  Y.  Economical  Pr.  Co., 
110  Fed.  519,  49  C.  C.  A.  133;  Hervey  v. 
DL  Midland  Ry.  Co.  (a  C.)  28  Fed.  174; 
Manhattan  Hdw.  Co.  v.  Phalen,  128  Pa. 
110,  18  Att  428;  Wood  v.  Corry  (C.  C.) 
44  Fed.  150,  12  L.  R.  A.  168;  Nelson  v.  Hub- 
bard, 96  Ala.  252,  11  South.  428,  17  L  R. 
A.  375;  Eastman  v.  Parkinson,  138  Wis. 
375,  113  N.  W.  649,  13  L.  R.  A.  (N.  S.) 
921.  In  Boyd  v.  Heron,  125  Cal.  453,  58 
Pac.  64,  It  was  a  stockholder  who  made 
the  objection,  and  it  was  In  defense  to  a  suit 
to  enforce  his  Individual  liability  as  such 
stockholder.  It  comes  clearly  within  the 
rule  that  the  provision  is  for  the  benefit  of 
stockholders,  and  it  does  not  conflict  with 
the  cases  just  cited.  On  the  contrary,  it 
expressly  avoids  deciding  that  any  one  other 
than  a  stockholder  could  make  such  defense 
and  it  concedes  the  proposition  above  stated. 

The  complaint  avers  and  the  answers  ad- 
mit that  the  Hotel  Company  is,  and  has 
been  ever  since  April  12,  1906,  a  corporation 
existing  under  the  laws  of  Arizona.  This 
is  a  conclusive  admission,  not  to  be  contro- 
verted either  by  the  evidence  or  the  find- 
ings. Hence  the  claim  that  it  is  only  a  de 
facto  corporation  of  California  is  without 
foundation.  Moreover,  our  conclusion  that 
the  objection  that  section  359  was  not  ob- 


served cannot  be  here  asserted  makes  this 
point  immaterial.  The  objection  that  the 
proceedings  for  the  organization  of  the  Hotel 
Company  as  a  corporation  were  invalid,  be- 
cause the  incorporators  met  to  organize  in 
California  and  held  no  meeting  in  Arizona 
for  that  purpose,  cannot  be  raised  in  this 
collateral  action.  Such  an  Inquiry  can  be 
made  only  in  a  direct  action  for  that  pur- 
pose Instituted  by  or  under  the  authority  of 
the  territory  of  Arizona.  Los  Angeles  Holi- 
ness Band  v.  Spires,  126  Cal.  545,  58  Pac. 
1049. 

4.  The  respondent  intimates  that  the  laws 
of  Arizona  were  not  complied  with.  That 
law  did  not  allow  the  company  to  incur  a 
debt  exceeding  two-thirds  of  its  capital 
stock.  The  original  stock  was  $350,000,  and 
it  could  not  issue  $350,000  in  bonds  until 
Its  capital  was  increased.  Amended  arti- 
cles raising  the  capital  stock  to  $600,000 
were  filed  in  the  office  of  the  county  re- 
corder of  the  proper  county  In  Arizona  on 
December  7,  1906,  but  they  were  not  filed 
in  the  office  of  the  auditor  of  the  territory 
until  December  10th,  and  the  publication 
required  by  law  was  not  complete  until  De- 
cember 2lst  The  stockholders'  meeting  In 
Arizona  to  authorize  the  bond  issue  was  held 
on  December  7th.  The  law  of  Arizona  pro- 
vides that  an  amendment  of  articles  increas- 
ing the  stock  shall  not  be  valid  "unless  re- 
corded and  published  as  the  original  articles 
are  required  to  be."  Original  articles  are 
to  be  recorded  only  in  the  office  of  the  county 
recorder.  The  corporation  may  commence 
business  as  soon  as  its  articles  are  filed  for 
record  in  the  county  recorder's  office  and  a 
certified  copy  thereof  filed  in  the  office  of 
the  territorial  Auditor,  and  its  acts  shall 
then  be  valid  if  the  required  publication  Is 
made  within  three  months  from  the  filing 
in  the  recorder's  office.  Whether  this  would 
prevent  the  bonds  from  becoming  valid  ob- 
ligations prior  to  the  filing  of  a  copy  of  the 
articles  In  the  office  of  the  territorial  Audi- 
tor or  not,  we  are  satisfied  that  it  does  not 
make  them  void  at  the  instance  of  other 
creditors  when  they  have  been  actually  sold 
and  delivered  for  value  after  all  these  pro- 
visions have  been  carried  out,  as  was  the 
case  here. 

There  are  no  other  points  that  require  no- 
tice. 

The  judgment  and  order  are  reversed. 
We  concur:  ANGELLOTTI,  J. ;  SLOSS.J. 


DAVIS  v.  JUDSON  et  al    (L.  A.  2,485.) 

(Supreme  Court  of  California.   Dec.  31,  1910.) 

1.  Just  (|  13*)— Right  to— Action  Concebn- 
ino  Land. 

Though  suit  be  brought  under  Code  Civ. 
Proc.  |  738,,  as  an  equitable  action  to  quiet 
title,  if  in  reality  it  is  to  recover  land  and  the 
Issues  are  purely  of  a  legal  character,  the 
substance  must  control  the  form,  and,  aa  sec- 
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tion  502  gives  the  right  to  jury  trial  in  a  suit 
to  recover  land,  the  right  cannot  be  defeated 
by  any  particular  form  which  the  action  may 
take. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  IS  35-83;  Dec.  Dig.  §  13.*] 

2.  Jury  ($  13*)— Right  to— Nature  of  Ac- 
tion. 

Whether  a  suit  involves  legal  or  equitable 
issues  as  affecting  a  right  to  jury  trial  must 
depend  upon  the  facta  alleged  in  the  particular 
case. 

[Ed.  Note.— For  other  cases,  see  Juryi  Dec. 
Dig.  f  13.*] 

3.  Jurt  (8  13*) — Right  to— Nature  of  Ac- 
tion. 

Plaintiff  sued  on  the  theory  of  an  oral 
agreement  to  sell  lots,  execution  constituting 
the  purchaser  an  equitable  owner  entitled  to 
a  conveyance,  and  asked  specific  performance, 
or  on  the  theory  that,  if  the  purchaser  received 
a  deed,  he  lost  it.  entitling  plaintiff  to  a  decree 
for  its  re-execution.  Defendants  denied  plain- 
tiffs allegations,  set  up  laches,  and  some  of 
them  claimed  the  property  as  bona  fide  pur- 
chasers. Held,  that  the  suit  was  one  of  an 
equitable  nature,  defeating  the  right  of  either 
party  to  demand  a  jury  trial. 

[Ed.  Note.— For  other  cases,  see  Jury,  Dec. 
Dig.  §  13.*] 

4.  Trial  (§  370*)— Trial  by  Court— Judi- 
cial Discretion  as  to  Jury. 

Whether  equitable  issues  should  be  tried 
by  a  jury  is  within  the  trial  court's  discretion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |  881 ;  Dec.  Dig.  8  370.*] 

5.  Evidence  (§  604*)— Weight. 

Generally  uncontradicted  testimony  should 
be  accepted  as  proof  of  the  fact  testified  to,  but 
the  most  positive  testimony  may  be  contradict- 
ed by  inherent  improbabilities  or  by '  circum- 
stances in  evidence  in  connection  with  the  mat- 
ter or  by  the  witness'  manner. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
CenL  Dig.  8  2431;  Dec.  Dig.  8  504.*] 

6.  Appeal  and  Error  (8  004*)  —  Review  — 
Weight  of  Evidence. 

Since  it  is  the  trial  court's  province  to 
determine  the  weight  to  be  given  testimony,  the 
Supreme  Court  cannot  control  a  conclusion 
denying  credence,  unless  it  appears  that  there 
are  no  circumstances  impairing  accuracy  of  the 
testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  88  3901-390G;  Dec.  Dig.  8 
904.*] 

7.  Deeds  (8  207*)  —  Execution  —  Evidence- 
Sufficiency. 

Evidence  in  suit  to  quiet  title  held  to  sus- 
tain a  finding  that  a  certain  deed  was  never 
executed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  88  614-624;   Dec.  Dig.  8  207.*] 

8.  Frauds,  Statute  of  (8  71*)— Land  Con- 
tract. 

An  oral  agreement  by  trustees  of  a  univer- 
sity to  convey  lots  in  exchange  for  material  is 
unenforceable. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of,  CenL  Dig.  88  113-130;  Dec.  Dig.  8 
71.*] 

0.  Frauds,  Statute  of  (8  120*) — Avoidance 

—Part  Performance. 

An  oral  contract  to  convey  could  only  be 
taken  out  of  the  statute  of  frauds  and  enforced 
in  equity  by  reason  of  part  performance. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of,  Cent.  Dig.  68  287-202;  Dec  Dig.  8 
120*1 
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10.  Frauds,  Statute  of  (5  120*)— Avoidance 
—Effect  of  Payment. 

Payment  of  the  price  under  an  oral  con- 
tract to  convey  does  not  constitute  part  per- 
formance. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of,  Cent  Dig.  8  280 ;  Dec  Dig.  8  120.*] 

11.  Frauds,  Statute  of  (1 120*)— Avoidance 
—Part  Performance— Essentials. 

Part  performance  could  only  be  asserted 
by  showing  that  the  purchaser  took  and  held 
actual  possession  under  the  contract,  or  made 
valuable  improvements  on  the  faith  of  the  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute ot.  Cent  Dig.  IS  287-202;   Dec  Dig.  8 

12.  Frauds,  Statute  of  (|  120*)— Avoidance 
—Possession. 

Possession  under  an  oral  contract  to  con- 
vey, must  be  actual,  visible,  notorious,  and  ex- 
clusive, manifesting  the  purchaser's  claim  of 
ownership  inconsistent  with  ownership  by  any 
other  person. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  88  287-202;  Dec.  Dig.  i 
120.*] 

13.  Frauds,  Statute  of  (8  158*)— Possession 
—Evidence— Sufficiency. 

Evidence  held  insufficient  to  show  that  the 
purchaser  under  an  oral  contract  to  convey  took 
actual  possession  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  8  376;  Dec  Dig.  8  15a*] 

14.  Vendor  and  Purchaser  (8  230*)— Subse- 
quent Purchaser— Notice. 

The  purchaser  under  an  oral  contract  to 
convey  not  having  acquired  any  legal  or  equita- 
ble rights  thereunder  by  deed,  possession,  or 
otherwise,  a  subsequent  deed  by  the  vendor  to 
a  third  person  vested  full  legal  and  equitable 
title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  8  586;  Dec.  Dig.  8  230.*] 

Department  2.  Appeal  from  Superior  Court, 
Los  Angeles  County ;  Chas.  Monroe,  Judge. 

Suit  to  quiet  title  by  W.  J.  Davis  against 
W.  B.  Judson  and  others,  Trustees  of  the 
University  of  Southern  California,  and  others. 
From  the  judgment  and  from  an  order  refus- 
ing a  new  trial,  plaintiff  and  defendant  W. 
H.  Brown,  L.  >L  Wheeler's  administrator, 
appeal.  Affirmed. 

Charles  Lantz  and  Ernest  E.  Wood,  for  ap- 
pellants. Julius  Lyons,  Daniel  M.  Hammack, 
and  Williams,  Goudge  &  Chandler,  for  re- 
spondents. 

LORIGAN,  J.  This  action  was  brought  to 
quiet  title  to  lots  12  and  13,  block  6,  of  the 
subdivision  of  certain  lots  In  the  Highland 
Park  tract  In  the  county  of  Los  Angeles. 

It  was  alleged  In  the  complaint  that  In  Oc- 
tober, 1885,  one  G.  W.  Morgan  was  the  owner 
of  the  lots  In  controversy,  and  on  that  date 
conveyed  tbem  to  the  defendant  trustees  of 
the  University  of  Southern  California,  a  cor- 
poration, for  it  benefit;  that  in  December, 
1885,  the  said  trustees  entered  into  an  oral 
agreement  with  one  C.  N.  Wilson,  whereby 
Wilson  agreed  to  furnish  $500  worth  of  lime 
to  be  used  in  the  construction  of  the  main 
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building  of  the  university,  and  said  trustees 
agreed,  In  consideration  thereof,  to  convey  to 
Wilson  said  two  lots  of  land;  that  this  agree- 
ment was  fully  executed  by  Wilson,  who  to- 
wards the  end  of  1886  furnished  the  lime  to 
the  trustees;  that,  by  reason  of  the  per- 
formance of  the  agreement  on  the  part  of 
Wilson,  he  Immediately  became  the' equitable 
owner  of  said  lots,  and  that  said  trustees  of 
the  University  of  Southern  California  there- 
after continuously  held  the  title  to  the  same 
In  trust  for  him,  and  that  plaintiff  as  his 
successor  in  interest  Is  now  entitled  as  against 
said  trustees,  and  those  who  claim  under 
them,  to  a  deed  of  conveyance  of  said  lots; 
that  the  trustees  of  the  said  university  have 
never  executed  any  deed  of  conveyance  of 
said  property  to  said  Wilson  or  his  assigns, 
or,  if  such  deed  was  executed,  the  same  has 
been  lost  by  said  Wilson ;  that  on  December 
19,  1902,  the  said  trustees  of  the  University 
of  Southern  California  executed  a  quitclaim 
deed  to  one  S.  F.  McClung,  who  on  the  next 
day  executed  a  similar  conveyance  to  the  de- 
fendant W.  B.  Judson,  but  that  said  deeds 
were  made  with  full  knowledge  of  the  facts 
above  stated  and  of  the  rights,  equities,  and 
Interests  of  said  Wilson;  that  said  deeds 
were  not  made  In  good  faith,  nor  for  a  con- 
sideration adequately  representing  the  ac- 
tual value  of  the  property ;  that  said  Wilson 
has  been  seised  and  possessed  of  the  said 
property  within  five  years  last  past,  and  has 
executed  a  deed  to  plaintiff  of  all  the  title 
owned  by  him  in  said  lots,  and  plaintiff  is 
the  owner  of  said  property  and  has  succeed- 
ed to  all  the  rights  of  said  Wilson,  and  is 
entitled  to  have  and  receive  a  conveyance  of 
all  title  which  is  held  or  vested  In  said  trus- 
tees, or  defendant  W.  B.  Judson,  or  any  one 
claiming  under  them.  Adverse  Interest 
against  plaintiff,  but  without  right,  is  then 
alleged  to  be  asserted  by  said  trustees  and 
Judson  and  other  designated  defendants. 

The  prayer  of  the  complaint  was  that 
plaintiff  be  decreed  to  be  the  equitable  owner 
of  said  lots  of  land,  and  entitled  to  a  deed 
of  conveyance  from  all  of  the  defendants, 
and  that  the  court  require  them  to  make  such 
conveyance,  or,  In  default  thereof,  that  a 
commissioner  be  appointed  to  execute  the 
same  in  their  names  and  that  the  title  of 
plaintiff  to  said  lots  be  quieted.  The  defend- 
ants answered,  denying  the  allegations  of  the 
complaint,  interposed  the  plea  of  the  statute 
of  limitations  and  a  bar  by  laches.  In  addi- 
tion, the  defendants  Judson  and  Wiley  set 
up  that  they  were  bona  fide  purchasers  from 
the  trustees  of  the  university  of  said  lots 
for  value,  and  without  notice  of  any  equities, 
rights,  or  claims  of  Wilson  to  the  same,  if  he 
ever  had  any.  The  administrator  of  the  es- 
tate of  L.  M.  Wheeler,  deceased,  one  of  the 
defendants,  filed  an  answer  and  cross-com- 
plaint, the  latter  based  on  the  same  allega- 
tions in  the  complaint  of  plaintiff  as  to  the 
oral  agreement  between  Wilson  and  the  trus- 
tees, and  its  execution  on  the  part  of  Wilson, 


an  equitable  ownership  In  the  lots  thereby 
vesting  in  him,  and  a  conveyance  In  1887  by 
Wilson  to  said  Wheeler  of  lot  12.  The  ad- 
ministrator asked  for  a  decree  similar  to  that 
asked  by  the  plaintiff,  but  requiring  the  exe- 
cution of  a  deed  of  conveyance  for  this  lot 
12  to  him  as  administrator  of  Wheeler's  es- 
tate. 

The  court  found  that  Morgan  had  conveyed 
these  lots  to  the  trustees  of  the  university  in 
October,  1885,  the  making  of  the  oral  agree- 
ment between  Wilson  and  the  trustees  as  al- 
leged in  the  complaint,  and  that  Wilson  had 
performed  his  part  of  the  agreement  towards 
the  end  of  December,  1885.  The  court  found, 
however,  that  the  trustees  never  executed  any 
deed  to  Wilson  for  the  lots;  that  Wilson  nev- 
er entered  into  or  had  actual  physical  posses- 
sion of  them;  that  for  20  years  after  the 
making  of  this  oral  contract  between  himself 
and  the  trustees  Wilson  made  no  claim  to 
said  lots  or  any  right,  title,  or  interest  in 
them,  nor  demanded  any  deed  thereto,  and 
that  no  sufficient  reason  or  excuse  for  his 
failure  to  do  so  existed ;  that  up  to  December 
19,  1902,  the  trustees  continued  to  hold  pos- 
session of  said  lots,  claiming  to  be  the  sole 
owners  thereof  and  entitled  to  exclusive  pos- 
session; that  on  December  19,  1902,  said 
trustees  made  a  quitclaim  of  said  lots  to  de- 
fendant S.  F.  McClung,  who  on  December  20, 

1902,  also  by  quitclaim  deed  conveyed  them 
to  defendant  W.  D.  Judson ;  that  McClung  in 
receiving  said  deed  and  conveying  to  Judson 
was  acting  solely  and  on  behalf  of  the  trus- 
tees of  the  university,  who  received  the  con- 
sideration of  $275  paid  by  Judson  to  it  for 
said  lots;  that  this  consideration  represent- 
ed the  fair  market  value  of  the  lots,  consid- 
ering the  clouded  condition  of  the  title  there- 
to when  said  deeds  were  made ;  and  that  the 
said  deeds  from  the  trustees  to  McClung,  and 
from  McClung  to  Judson,  were  made  In  good 
faith  and  without  knowledge  of  any  agree- 
ment or  transaction  between  said  Wilson  and 
said  trustees  relative  to  said  lots  or  either  of 
them. 

In  addition,  it  was  found  that  on  Novem- 
ber 9,  1887,  Wilson  had  made  a  deed  of  lot 
12  to  one  L.  M.  Wheeler;  that  on  May  4, 

1903,  in  an  action  in  which  Judson,  the  de- 
fendant here,  was  there  plaintiff  and  said  L. 
M.  Wheeler  there  the  defendant,  Judgment 
was  given  and  made  decreeing  that  said  Jud- 
son was  the  owner  of  said  lot  12  and  that 
Wheeler  was  without  title  or  Interest  there- 
in; that  thereafter,  In  March,  1909,  said 
Judson  conveyed  said  lot  12  to  the  defendant 
Emma  M.  Wiley;  that  prior  to  the  com- 
mencement of  this  action  (the  evidence  shows 
in  August,  1904)  Wilson  made  a  quitclaim 
deed  of  the  two  lots  in  question  to  plaintiff. 
Other  findings  are  made,  not  material  for 
consideration. 

As  conclusions  of  law  from  the  facts  found, 
the  court  determined  that  neither  plaintiff 
nor  the  estate  of  Wheeler  had  any  title  or 
interest  in  the  property,  but  that  the  defend- 
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ant  Judaon  was  the  owner  of  lot  13  and  de- 
fendant Emma  M.  Wiley  was  the  owner  of 
lot  12.  Judgment  was  entered  accordingly, 
and  from  said  Judgment  and  an  order  deny- 
ing their  motion  for  a  new  trial  both  plain- 
tiff and  the  administrator  of  the  estate  of 
Wheeler  appeal. 

Several  of  the  essential  findings  are  as- 
sailed by  defendants  as  not  sustained  by  the 
evidence.  The  accuracy  of  certain  conclu- 
sions of  law  Is  questioned  by  them,  and 
It  Is  Insisted  that  the  court  committed  error 
In  certain  of  its  rulings.  As  to  the  latter, 
the  only  one  which  merits  any  consideration 
is  the  claim  of  plaintiff  that  the  refusal 
of  the  court  to  allow  his  demand  for  a  Jury 
trial  was  error,  insisting  that,  under  the  au- 
thority of  Donahue  v.  Meister,  88  Cal.  121, 
25  Pac  1096,  22  Am.  St  Rep.  283,  and  New- 
man v.  Duane,  89  Cal.  597,  27  Pac.  66,  he 
was  entitled  to  have  the  Issues  In  the  case 
passed  upon  by  a  Jury.  But  the  rule  of  these 
cases  has  no  application  here.  Undoubtedly, 
although  an  action  be  brought  In  form  under 
section  738  of  the  Code  of  Civil  Procedure, 
as  an  equitable  action  to  quiet  title  to  land, 
If,  in  reality,  it  is  an  action  for  the  recovery 
of  specific  real  estate  and  the  issues  made 
are  purely  of  a  legal  character  and  such 
as  are  cognizable  In  a  court  of  law,  the 
substance  must  control  the  form,  and,  as  a 
party  Is  specially  given  the  right  to  a  trial 
by  Jury  where  an  action  is  brought  to  re- 
cover specific  real  property  (Code  Civ.  Proc. 
§  592),  this  right  cannot  be  defeated  by  any 
particular  form  which  the  action  may  take. 
It  was  so  held  in  the  cases  cited  by  appel- 
lant In  those  cases  in  the  form  of  the  com- 
plaints, the  actions  were  of  an  apparently  eq- 
uitable nature,  simply  to  quiet  title  against 
alleged  asserted  adverse  claims,  but,  when 
the  issues  were  framed,  it  appeared  that  in 
reality  the  right  to  possession  of  specific 
real  property  was  the  real  issue  involved, 
and  it  was  held  that  under  the  guise  of  an 
equitable  action  the  right  to  a  trial  by  jury 
accorded  a  party,  where  the  action  was  in 
reality  an  action  for  possession  of  real  prop- 
erty, could  not  be  defeated.  In  those  cases, 
when  the  issues  were  made,  no  matter  what 
the  form  of  the  complaint  was,  the  question 
for  determination  called  only  for  a  Judg- 
ment of  law.  There  was  nothing  upon  which 
to  base  a  decree  in  equity.  But  in  the  case 
at  bar  no  issues  or  a  purely  legal  charac- 
ter are  Involved.  Whether  an  action  in- 
volves legal  issues,  or  Issues  of  equitable  cog- 
nizance, must  depend  upon  the  facts  alleged 
in  the  particular  case,  and,  when  the  facts 
alleged  here  and  the  issues  raised  are  con- 
sidered, it  is  apparent  that  they  are  strict- 
ly of  an  equitable  nature.  None  of  the  par- 
ties to  the  action  alleged  any  actual  posses- 
sion of  the  lots  in  question  or  sought  to  be 
awarded  possession.  The  complaint  was 
drafted  on  two  theories:  First  It  was  as- 
serted that  an  oral  agreement  for  the  sale 
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of  these  lots  was  made  between  Wilson  and 
the  trustees ;  that  certain  things  were  done 
by  the  parties  to  the  agreement  under  which 
Wilson  became  the  equitable  owner  of  the 
property  and  entitled  to  a  conveyance  there- 
of; that  no  conveyance  was  made  by  the 
trustees  to  him;  and  that  the  court  should 
decree  specific  performance  of  the  contract 
in  his  behalf  as  successor  to  the  rights  of 
Wilson,  and  to  compel  a  conveyance  from 
the  trustees  and  the  other  defendants  who 
are  alleged  to  have  taken  their  conveyance 
from  the  trustees  with  knowledge  of  Wil- 
son's equitable  rights.  His  second  theory 
was  that  if  Wilson  got  a  deed  (he  does  not 
allege  that  he  did),  he  lost  it  and  asked 
for  a  decree  requiring  its  re-execution.  The 
defendants  denied  these  allegations,  asserted 
the  bar  of  laches,  and  set  up  that  they — the 
defendants  Judaon  and  Wiley — claimed  the 
property  as  bona  fide  purchasers  from  the 
trustees,  without  any  notice  of  the  asserted 
rights  or  equities  of  Wilson,  and  for  a  val- 
uable consideration.  No  issues  cognizable 
in  a  court  of  law,  and  for  the  trial  of  which 
the  parties  were  entitled  to  a  Jury,  were  pre- 
sented under  these  pleadings.  Such  as  were 
presented  were  equitable  issues,  and  whether 
such  issues  should  be  tried  by  a  Jury  or 
not  was  a  matter  for  the  discretion  of  the 
trial  court.  Neither  party  had  an  absolute 
right  to  demand  a  jury  trial.  Crocker  v. 
Carpenter,  98  Cal.  418,  33  Pac.  271;  Angus  v. 
Craven,  132  Cal.  691,  64  Pac.  1091;  Church- 
Ill  v.  Louie,  135  Cal.  608,  67  Pac.  1052. 

Coming  now  to  the  merits  of  the  appeal. 
Appellants  insist  that  the  finding  of  the 
court  that  no  deed  was  ever  executed  by  the 
trustees  of  the  university  to  Wilson  is  not 
sustained  by  the  evidence.  The  only  evi- 
dence on  the  subject  is  that  of  Wilson  him- 
self, who  as  a  witness  in  the  case  testified: 
"I  am  sure  I  received  a  deed  of  conveyance 
of  the  lots  from  the  trustees  of  the  Morgan 
trust"  It  is  insisted  by  appellants  that  this 
testimony  of  Wilson  stood  uncontradicted, 
and  that  the  court  had  no  right  arbitrarily 
to  reject  it  and  find  to  the  contrary.  While 
It  Is  the  general  rule  that  the  uncontradicted 
testimony  of  a  witness  to  a  particular  fact 
may  not  be  disregarded,  but  should  be  ac- 
cepted by  the  court  as  proof  of  the  fact,  this 
rule  has  Its  exceptions.  The  most  positive 
testimony  of  a  witness  may  be  contradicted 
by  Inherent  improbabilities  as  to  Its  accuracy 
contained  in  the  witness'  own  statement  of 
the  transaction,  or  there  may  be  circumstanc- 
es in  evidence  in  connection  with  the  matter, 
which  satisfy  the  court  of  its  falsity.  The 
manner  of  the  witness  in  testifying  may 
impress  the  court  with  a  doubt  as  to  the 
accuracy  of  hts  statement  and  influence  it 
to  disregard  his  positive  testimony  as  to  a 
particular  fart,  and,  as  it  is  within  the  prov- 
ince of  the  trial  court  to  determine  what 
credit  and  weight  shall  be  given  to  the  tes- 
timony of  any  witness,  this  court  cannot  con- 
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trol  its  finding  or  conclusion  denying  the  tes- 
timony credence,  unless  It  appears  that  there 
are  no  matters  or  circumstances  which  at  all 
impair  Its  accuracy.  This  Is  a  situation 
which  cannot  be  said  to  be  presented  in  this 
case.  Wilson  was  a  lawyer,  and  it  Is  to 
be  assumed  had  foil  knowledge  that  In  order 
to  effectually  protect  his  rights  to  this  prop- 
erty, if  he  had  a  deed,  he  should  have  re- 
corded it  He  was  the  grantor  of  plaintiff, 
verified  the  complaint  in  his  behalf  in  this 
action,  and  was  his  witness  on  the  trial. 
Whether  the  trustees  had  made  a  deed  to 
Wilson  or  not  was  a  material  issue  In  the 
case,  as  all  the  defendants  in  their  answers 
denied  that  such  a  deed  was  made.  All  that 
Wilson  testified  to  as  to  the  execution  of 
such  a  deed  was  that  he  was  sure  he  bad 
received  one.  He  does  not  state  when  he 
received  it  or  its  character  or  contents.  Nei- 
ther does  he  testify  directly  that  the  deed 
was  ever  lost,  but  simply  that  his  documents 
and  papers  were  carried  away  from  some 
place  where  they  were  stored  in  1899  while 
he  was  in  quarantine,  and  leaves  the  possi- 
ble Inference  that  this  deed  was  among  those 
papers  and  documents.  Knowing  that  to 
protect  himself,  if  he  had  a  deed,  he  should 
have  recorded  it,  he  failed  to  do  so,  and  this 
failure  covered  a  period  of  some  13  years 
after  he  says  he  secured  the  deed.  His  ex- 
cuse for  not  recording  it  at  once  is  that  he 
wanted  to  exchange  one  of  the  lots  with 
Morgan  for  another,  which  Morgan  refused 
to  do.  But  years  elapsed  after  his  Ineffectu- 
al negotiation  to  that  end  and  before  he  lost 
his  papers  and  documents  as  claimed.  Nev- 
er having  Inclosed  the  lots  or  placed  any 
Improvement  upon  them — having  no  actual 
possession  of  the  property — he  must  have 
known  that  the  deed  which  he  claimed  to 
have  received  being  lost  In  order  to  clearly 
support  bis  claim  to  the  property,  he  should 
have  either  gotten  another  deed  from  the 
trustees,  or  have  proceeded  to  establish  his 
title  under  the  lost  conveyance  act  and  he 
never  made  any  attempt  to  do  either.  Wil- 
son in  1887  had  made  a  deed  to  his  sister-in- 
law,  L.  M.  Wheeler,  of  lot  12.  Some  time 
prior  to  January,  1902,  defendant  Judson 
(but  before  he  obtained  his  conveyance  of 
these  lots  from  the  trustees)  brought  an  ac- 
tion against  said  L.  M.  Wheeler  and  others 
to  quiet  his  title  to  said  lot  12  and  also 
to  lot  18.  Wilson  on  behalf  of  Judson  made 
an  affidavit  as  to  the  nonresidence  In  Cali- 
fornia of  said  L.  M.  Wheeler  for  the  use  of 
Judson  In  obtaining  an  order  of  publication 
of  summons  against  Wheeler.  When  his  at- 
tention was  called  to  this  fact  on  the  trial, 
Wilson  testified  that  the  attorney  for  Jud- 
son, who  obtained  the  affidavit  did  not  state 
what  property  the  suit  related  to  nor  explain 
the  purpose  of  the  action.  But  the  court 
was  hardly  required  to  credit  this  state- 
ment, or  view  the  circumstances  in  any  other 
light  than  that  the  readiness  of  Wilson  to 
assist  Judson  In  quieting  his  title  to  one  lot, 


18,  which  Wilson  himself  claimed  to  own, 
and  12,  which  he  had  conveyed  to  his  sister- 
in-law,  was  consistent  only  with  the  fact 
that  Wilson  knew  that  he  had  never  ac- 
quired any  deed  under  which  either  he  or 
his  grantee  could  assert  title  to  either  of 
these  lots.  Further,  It  appears  that  after 
Wilson  made  his  deed  of  these  lots  to  the 
plaintiff  in  this  action,  and  when  this  suit 
to  quiet  title  to  them  was  brought  the  com- 
plaint contained  the  allegation  that  "plain- 
tiff is  Informed  and  believes,  and  upon  such 
information  and  belief  alleges,  that  said 
trustees  have  not  executed  any  deed  of  con- 
veyance of  said  property  to  said  C.  N.  Wil- 
son or  his  assigns;  or,  If  such  deed  was  ex- 
ecuted to  said  Wilson,  the  same  has  been 
lost  by  said  Wilson."  Wilson  as  agent  of 
plaintiff,  who  was  absent  from  the  county 
of  Los  Angeles,  verified  this  complaint  stat- 
ing, as  the  law  requires  he  should,  that  he 
had  read  the  complaint,  that  its  contents 
were  true  to  his  own  knowledge  except  as 
to  matters  stated  on  information  or  belief, 
and  that  as  to  them  he  believed  it  to  be 
true.  It  Is  too  clear  for  discussion  that 
such  an  uncertain  and  Indefinite  allegation 
with  reference  to  a  conveyance  sworn  to  by 
Wilson  to  be  true,  after  reading  it,  is  incon- 
sistent with  any  testimony  of  Wilson  given 
on  the  trial  that  he  had  In  fact  obtained 
the  deed. 

So  that  within  the  rule  as  we  have  stated, 
while  the  trial  court  had  the  statement  of 
Wilson  that  he  was  sure  that  he  had  ob- 
tained a  deed  from  the  trustees,  and  al- 
though there  was  no  direct  testimony  im- 
peaching him  or  contradicting  his  statement 
still  the  conduct  of  Wilson,  as  disclosed  by 
his  other  testimony  and  the  other  circum- 
stances in  evidence,  was  such  that  the  court 
had  a  right  to  conclude  that  it  was  incon- 
sistent with  the  execution  of  any  convey- 
ance to  Wilson,  and  warranted  the  reject- 
ing as  Improbable  his  statement  that  such  a 
conveyance  had  been  made.  Blankman  v. 
Vallejo,  15  Cal.  645;  Baker  v.  Firemen's 
Fund  Ins.  Co.,  79  Cal.  41,  21  Pac.  357;  Chi- 
cago Bridge  Co.  v.  Sacramento  Tr.  Co.,  123 
Cal.  184,  55  Pac.  780. 

Appellant  next  questions  the  finding  that 
Wilson  never  entered  into  or  had  actual 
physical  possession  of  these  lots  at  any  time. 
The  possession  of  Wilson  was  pertinent  to 
two  questions  arising  in  the  case — one, 
whether  the  defendant  was  a  purchaser  In 
good  faith  without  notice  of  any  right  or 
claim  of  Wilson,  or  his  grantee,  Wheeler,  to 
either  of  the  lots ;  the  other,  whether  Wil- 
son had  or  took  such  possession  of  the  lots 
Immediately  after  he  performed  his  part  of 
the  agreement  with  the  trustees  respect- 
ing them  as  would  constitute  part  per- 
formance of  the  contract  entitling  him,  or 
his  successors,  to  a  decree  for  specific  per^^** . 
formance.  On  the  last  proposition  the-ctalfii 
of  the  appellants  Is  that  even  if  the  trus- 
tees made  no  deed  to  Wilson,  still  the  evi- 
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deuce  shows  that  Wilson  performed  his  part 
of  the  contract  as  to  the  purchase  of  these 
lots;  that  he  was  given  and  took  actual  pos- 
session of  the  lots  under  the  contract,  and 
that  he  and  his  grantee,  Wheeler,  continued 
and  were  in  such  possession  at  the  time  the 
trustees  made  a  conveyance  of  these  lots  to 
Judson;  that  the  court  should  have  so  found 
Instead  of  finding  to  the  contrary;  and  that 
a  proper  finding  of  actual  possession,  to- 
gether with  the  finding  of  performance  on 
"Wilson's  part  of  the  contract  which  the  court 
did  make,  would  have  entitled  appellant  to 
a  decree  of  specific  performance. 

The  contract  between  the  trustees  and  Wil- 
son relative  to  these  lots  not  being  in  writ- 
ing was  within  the  statute  of  frauds  and  un- 
enforceable. It  could  only  be  taken  out  of 
the  statute  and  enforced  in  equity  by  reason 
of  part  performance.  Payment  of  the  pur- 
chase price  did  not  of  itself  constitute  part 
performance.  Forrester  v.  Flores,  64  Cal. 
24,  28  Pac.  107.  Such  part  performance 
could  only  be  asserted  where  it  was  shown 
that  the  vendee  had  been  given  and  had 
taken  actual  possession  of  the  property  pur- 
suant to  the  terms  of  the  contract  and  con- 
tinued to  hold  such  possession,  or  had  made 
valuable  Improvements  on  the  land  on  the 
faith  of  the  contract 

On  the  subject  of  possession  of  these  lots 
by  him,  Wilson  testified  that,  after  he  had 
furnished  the  lime  to  the  trustees,  he  and 
Dr.  M.  M.  Bouvard,  then  president  of  the 
university,  drove  out  together  to  Highland 
Park  "for  the  purpose  of  looking  over  the 
lots  which  Mr.  Morgan  had  conveyed  to  aid 
in  the  construction  of  such  university  build- 
ing, and  for  the  selection  by  myself  of  the 
two  lots  which  I  would  take  in  payment  for 
the  $500  worth  of  lime.  I  selected  the  two 
described  in  the  complaint,  and  then  went 
upon  the  lots,  *  *  *  I  visited  the  lots  re- 
ferred to  every  year  or  two;  and  took  par- 
ties out  to  see  them  in  an  effort  to  sell  them. 
No  period  of  time  as  much  as  five  years  elaps- 
ed without  my  entering  upon  the  lots.  *  *  • 
I  did  not  put  any  fence  about  the  lots  nor 
make  any  improvements  thereon."  This  is 
the  only  evidence  In  the  record  of  any  pos- 
session Wilson  ever  took  or  had  of  these  lots, 
and,  at  best,  this  was  a  nominal  or  mere 
technical  one,  while  possession  which  must 
be  taken  in  order  to  meet  the  equitable  re- 
quirement of  part  performance,  and  warrant 
specific  performance  of  the  contract,  is  actu- 
al possession  by  the  vendee.  The  ground 
upon  which  possession  as  constituting  part 
performance  and  authorizing  specific  per- 
formance is  supported  is  that  the  vendee 
would  be  exposed  to  liability  as  a  trespasser 
if  he  could  not  invoke  the  protection  of  the 
contract.  The  uniform  rule,  however,  is  that 
such  possession  must  be  an  actual  possession 
by  the  vendee.  There  must  exist  the  physi- 
cal fact  of  possession  in  him,  a  possession 
visible,  notorious  and  exclusive,  such  as  man- 
ifests definitely  and  clearly  that  the  vendee 


is  claiming,  and  asserting  a  distinctive  own- 
ership of  the  property  which  is  inconsistent 
with  the  right  of  possession  or  ownership 
in  any  other  person.  Less  than  this  could 
not  constitute  a  vendee  a  trespasser,  and 
hence  this  actual  possession  must,  under  the 
authorities,  exist  to  constitute  such  part  per- 
formance as  warrants  the  equitable  inter- 
position of  a  court  to  decree  specific  perform- 
ance. Arguello  v.  Ddinger,  10  Cal.  150;  Cal- 
anchlni  v.  Branstetter,  84  Cal.  240,  24  Pac. 
149;  Foster  v.  Maglnnis,  80  Cal.  264,  26  Pac. 
828;  Fulton  v.  Jansen,  99  Cal.  587,  34  Pac. 
331;  Pomeroy  on  Contracts  (Spec.  Per.)  §  120 
et  seq.;  Browne,  Statute  of  Frauds,  §§  472, 
476.  This  essential  character  of  possession 
clearly  Wilson  never  had. 

Reaching  the  conclusion,  therefore,  as  we 
do,  that  the  finding  of  the  court  that  Wilson 
never  obtained  any  conveyance  to  either  of 
these  lots  is  sustained  by  the  evidence,  and 
that  the  finding  Is  equally  correct  that  he 
never  took  or  had  any  actual  possession  of 
them  at  any  time  which  entitled  him  or  his 
grantees,  Wheeler  or  the  plaintiff,  to  a  decree 
of  specific  performance,  it  is  of  no  moment 
to  consider  the  attack  made  by  appellant  on 
the  further  finding  of  the  court  that  Judson, 
when  he  took  his  deed  from  the  trustees,  was 
not  a  purchaser  for  value  and  without  knowl- 
edge or  notice  of  any  equitable  or  legal  claim 
of  Wilson,  or  Wheeler,  or  plaintiff  to  the 
lots'.  The  deed  from  the  trustees  was  exe- 
cuted several  years  before  plaintiff  obtained 
his  deed  from  Wilson,  and  as  Wilson  never 
had  any  enforceable  equitable  rights  to  these 
lots  when  the  trustees  conveyed  them  to  Jud- 
son, and  had  never  acquired  any  legal  title 
thereto  and  never  had  or  took  any  actual 
possession  of  the  property,  there  was  no 
valid  claim  or  interest  to  them  existing  in 
favor  of  Wilson  of  which  Judson  could  have 
had  any  knowledge  or  notice.  No  such  claim 
subsisting,  the  deed  from  the  trustees  to  Jud- 
son vested  him  with  full  legal  and  equitable 
title  to  the  lots. 

As  far  as  the  claims  of  the  administrator 
of  Wheeler's  estate  are  concerned,  they  are 
also  disposed  of  under  the  foregoing  consid- 
eration. Wheeler  never  acquired  any  legal 
title  to  lot  12  under  her  deed  from  Wilson, 
as  he  had  no  legal  title.  She  never  had  any 
actual  or  in  fact  any  possession  of  the  lot 
described  in  her  deed,  nor  any  enforceable 
equities  as  to  it,  independent  of  those  as- 
serted on  behalf  of  Wilson,  and  for  the  same 
reason  that  Judson  acquired  full  title  to  lot 
13  against  any  asserted  right  in  favor  of 
Wilson,  so  did  he  acquire  title  to  lot  12 
against  the  asserted  claim  of  the  adminis- 
trator of  Wheeler's  estate,  and  his  convey- 
ance to  the  defendant  Wiley  of  this  lot  12 
vested  in  her  full  legal  and  equitable  title 
to  it 

The  judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  HENSHAW,  J.;  MELVIN,  J. 
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MORGAN  v.  MYERS.    (L.  A.  2,510.) 
(Supreme  Court  of  California.    Jan.  7,  1911. 
Rehearing  Denied  Feb.  G,  1911.) 

L  Appeal  and  Error  (§  10U*)— Findings— 

Conflicting  Evidence. 

A  finding  of  the  trial  court  based  on  con- 
flicting evidence  will  not  be  set  aside  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3983-3989;  Dec.  Dig.  f 
1011.*] 

2.  Mines  and  Minerals  (j  23*)— Contiguous 
Claim  —  Assessment  Work— Performance. 
Rev.  St  f  2824  (U.  8.  Comp.  St.  1901,  p. 
1426),  requires  $100  assessment  work  to  be 
performed  on  mining  claims  located  since  May 
10,  1872,  but  provides  that,  where  claims  are 
held  in  common,  the  expenditure  may  be  made 
on  any  one  claim,  and  in  case  of  a  failure  to 
perform  the  same,  the  ground  shall  be  open 
for  relocation.  Held  that,  where  several  con- 
tiguous claims  are  held  in  common,  the  neces- 
sary work  to  keep  them  all  alive  may  be  done 
on  any  one  of  them,  provided  the  expenditure 
of  money  or  labor  is  equal  in  value  to  that 
which  would  be  required  on  all  the  claims  if 
they  were  independent. 

rEd.  Note.— Fdr  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §§  51-59;  Dec.  Dig.  § 
23.*] 

8.  Mines  and  Minerals  (8  23*)— Contiguous 

Claim— Assessment  Work. 

Where  mining  claims  were  not  contiguous 
in  the  sense  of  being  attingent,  but  were  sep- 
arated by  a  ravine,  so  that  work  done  on  one 
of  them  would  not  naturally  benefit  or  have 
a  tendency  to  uncover  minerals  in  the  other, 
such  work  cannot  be  treated  as  a  performance 
of  the  necessary  assessment  work  on  the  other. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |§  51-59;  Dec.  Dig.  § 
23.*] 

4.  Mines  and  Minerals  (8  38*)— Location 
Notice— Recitals— Weight— Question  for 
Court. 

In  a  suit  to  quiet  title  to  mining  claims, 
whether  the  recital  in  the  location  notice  that 
the  claims  were  together  and  touching  was  suf- 
ficient to  overthrow  the  testimony  of  the  lo- 
cator to  the  contrary  was  for  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  8  3a*] 

6.  Evidence  ft  471*)— Conclusion  of  Wit- 
ness. 

In  a  suit  to  quiet  title  to  mining  claims, 
a  question  asked  plaintiff  whether  the  claims 
had  been  held  by  him  as  a  group  was  objec- 
tionable, as  calling  for  a  conclusion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  89  2149-2185;   Dec.  Dig.  8  471.*] 

6.  Trial  (8  83*)— Reception  of  Evidence- 
Objections— Sufficienct. 

An  objection  to  a  question,  on  the  ground 
that  the  objector  was  of  the  opinion  that  the 
question  ought  to  be  a  different  one  and  was 
improper,  was  not  specific  enough. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8S  193-210;   Dec.  Dig.  8  83.*] 

7.  Evidence  (8  230*)— Declarations  of  Pre- 
vious Owner. 

In  an  action  to  quiet  title  to  mining  claims, 
evidence  that  when  the  prior  owner  held  title 
to  two  of  the  claims  he  admitted  that  there 
was  unoccupied  and  unlocated  ground  between 
them  was  admissible,  under  Code  Civ.  Proc.  8 
1849,  providing  that  where  one  derives  title 
to  real  property  from  another,  the  declaration, 
act  or  omission  of  the  latter,  while  holding 
the  title  in  relation  to  the  property,  is  evidence 


•For  other 


against  the  former;  such  declarations  applying 
to  the  limitations  of  the  declarant's  own  claims, 
and  with  reference  to  their  contiguity,  though 
they  did  not  apply  directly  to  declarant's  own 
property. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  88  835-851 ;  Dec.  Dig.  8  230.*] 

Department  2.  Appeal  from  Superior 
Court,  Riverside  County;  F.  S.  Densmore, 
Judge. 

Action  by  William  Morgan  against  G.  W. 
Myers.  Judgment  for  defendant  and  from 
an  order  denying  a  new  trial  plaintiff  ap- 
peals. Affirmed. 

Palmer  &  Mahan,  for  appellant  John  G. 
North,  for  respondent 

MELVIN,  J.  Action  to  quiet  title  to  cer- 
tain mining  claims  in  Riverside  county.  The 
answer  disclaimed  any  interest  of  defendant 
in  certain  of  the  claims,  naming  them,  but 
asserted  defendant's  ownership  of  two  claims, 
the  Red  Rose  and  f  he  Blue  Jacket,  and  aver- 
red that  these  two  claims  contained  within 
their  boundaries  part  of  the  property  within 
the  limits  of  the  Desert  Quail  and  Comstock 
claims  to  which  plaintiff  asserted  ownership. 
There  was  also  a  cross-complaint,  in  which 
G.  W.  Myers'  ownership  and  possession  of 
the  Blue  Jacket  and  the  Red  Rose  claims 
were  pleaded.  This  cross-complaint  contain- 
ed the  usual  prayer  that  cross-complainant's 
title  to  the  property  in  question  be  quieted. 
There  was  an  answer  to  the  cross-complaint 
controverting  the  essential  allegations  there- 
in, and  upon  the  issues  thus  formed  the  case 
was  tried.  The  court  found  for  the  defend- 
ant and  cross-complainant  upon  all  the  mat- 
ters Involved.  This  appeal  Is  from  the  order 
denying  plain  tiff  a  motion  for  a  new  trial. 

Plaintiff's  claim  to  the  property  in  question 
is  based  primarily  upon  locations  made  by 
James  B.  and  William  L.  McHaney,  and  as- 
serted title  thus  acquired  to  certain  claims, 
to  wit,  the  Desert  Queen,  the  Comstock,  Chief 
of  the  Hills,  Dry  Lake  Valley,  Juniper,  Des- 
ert Chief,  and  Desert  Quail.  Respondent  de- 
pends upon  locations  of  the  two  claims  which 
he  made  after  the  Comstock  and  Desert  Quail 
had,  according  to  his  contention,  been  aban« 
doned.  In  other  words,  respondent's  position 
is  this:  That  the  Red  Rose  and  the  Blue  Jacket 
claims  only  encroach  upon  the  Comstock  and 
Desert  Quail,  and  that  when  they  do  so,  his 
title  to  the  territory  thus  involved  is  good, 
because  of  plaintiff's  previous  abandonment 
of  the  older  claims. 

The  first  contention  of  appellant  is  that 
the  evidence  is  insufficient  to  sustain  the 
findings.  In  this  we  cannot  agree  with  nun. 
There  was  a  sharp  conflict  in  the  testimony 
of  surveyors  and  others  who  testified  on  be- 
"half  of  the  respective  litigants,  but  it  is  not 
our  function  to  reconcile  this  conflict  if 
there  is  any  evidence  to  support  the  findings. 
Mr.  Loucks,  a  surveyor,  testified  to  a  meas- 
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orement  of  the  various  claims  Involved  in 
this  discussion  in  accordance  with  the  monu- 
ments indicted  to  him  by  one  of  the  McHaney 
brothers,  who  were  the  original  locators  of 
the  claims  to  which  plaintiff  asserted  title. 
His  map  which  was  received  in  evidence 
thoroughly  agreed  with  the  defendant's  as- 
sertions with  reference  to  the  territory  in- 
volved,  and  the  defendant  and  other  witness- 
es corroborated  him  in  several  particulars. 
Evidently  the  court  accepted  this  testimony 
as  accurate  and  acted  upon  It  Respondent 
also  introduced  evidence  tending  to  show 
that  the  Blue  Jacket  and  Red  Rose  were  lo- 
cated by  him  in  1906,  and  that  he  duly  per- 
formed the  necessary  assessment  work  on 
these  claims.  There  was  also  evidence  tend- 
ing to  show  that  no  work  had  been  done 
upon  the  Corns tock  and  the  Desert  Quail 
since  1004. 

The  principal  point  of  controversy  In  the 
case  Is  this:  Plaintiff  and  appellant  contends 
that  all  of  the  claims  mentioned  In  his  com- 
plaint are  contiguous;  that  they  constitute 
a  group;  and  that  consequently  work  done 
upon  one  or  more  of  them  should  be  counted 
as  for  the  benefit  of  all.  In  support  of  this 
position  it  was  shown  that  very  extensive 
operations  had  long  been  in  progress  on 
the  Desert  Queen  claim  and  some  others. 
Respondent,  on  the  other  hand,  asserts  that 
appellant's  claims  are  not  contiguous,  and 
that  in  any  event  the  work  done  by  appel- 
lant on  the  Desert  Queen  and  the  Chief  of 
the  Hills  was  not  for  the  benefit  of  the 
claims  involved  In  this  controversy.  Section 
2324  of  the  Revised  Statutes  (U.  S.  Comp.  St 
1901,  p.  1426)  contains  the  following  provi- 
sion: "On  each  claim  located  after  the  tenth 
day  qf  May,  1872,  and  until  a  patent  has  been 
isfued  therefor,  not  less  than  one  hundred 
dollars'  worth  of  labor  shall  be  performed 
or  Improvements  made  during  each  year. 
*  *  *  But  where  such  claims  are  held  in 
common,  such  expenditure  may  be  made 
upon  any  one  claim;  and  upon  a  failure  to 
comply  with  these  conditions,  the  claim  or 
mine  upon  which  such  failure  occurred  shall 
be  open  to  relocation  in  the  same  manner  as 
if  no  location  of  the  same  had  ever  been 
made,  provided  that  the  original  locators, 
their  heirB,  assigns,  or  legal  representatives, 
have  not  resumed  work  upon  the  claim  after 
failure  and  before  such  location,  •  •  • 
provided  that  the  period  within  which  the 
work  required  to  be  done  annually  on  all 
unpatented  mineral  claims  shall  commence 
on  the  1st  day  of  January  succeeding  the 
date  of  location  of  such  claim." 

The  rule  with  reference  to  the  performance 
of  work  under  the  above-quoted  section  is 
well  stated  in  Chambers  v.  Harrington,  111 
U.  S.  350,  4  Sup.  Ct  428,  28  L.  Ed.  452: 
"When  several  claims  are  held  in  common, 
it  is  in  the  line  of  this  policy  to  allow  the 
necessary  work  to  keep  them  all  alive  to  be 
done  on  one  of  them.  But  obviously,  on 
this  one  the  expenditure  of  money  or  labor 


must  equal  in  value  that  which  would  be 
required  on  all  the  claims  If  they  were 
separate  or  independent  It  is  equally  clear 
that  in  such  case  the  claims  must  be  contigu- 
ous, so  that  each  claim  thus  associated  may 
in  some  way  be  benefited  by  the  work  done 
on  one  of  them." 

While  it  may  be  conceded  that  work  done 
even  outside  of  contiguous  claims  may  be  cred- 
ited to  all  of  the  properties,  If  for  the  benefit 
of  all,  it  is  necessary  that  that  work  shall  at 
least  be  probably  advantageous  to  all  parts 
of  the  group.  Evidently  the  opinion  of  the 
court  in  this  case  was  that  the  work  on  the 
Desert  Queen  and  Chief  of  the  Hills  had  no 
relation  to  the  Com  stock  and  the  Desert 
Quail.  There  was  evidence  of  the  surveyor 
and  others  that  appellant's  claims  were  not 
contiguous  in  the  sense  of  being  attlngent 
Joseph  Toutain  testified  to  admissions  on  the 
part  of  the  original  locators  that  there  was 
unclaimed  and  unoccupied  ground  between 
the  Comstock  and  the  Desert  Queen.  The 
fact  that  they  were,  according  to  some  of 
the  evidence,  separated  by  a  ravine  perhaps 
had  some  effect  in  leading  the  court  to  the 
conclusion  that  work  upon  one  would  not 
naturally  benefit  or  have  a  tendency  to  un- 
cover the  minerals  in  the  other.  This  de- 
duction might  also  be  reached  from  other 
testimony  regarding  the  topography  of  that 
region. 

Appellant  lays  great  stress  upon  a  notice 
of  location,  a  purported  copy  of  which  was 
Introduced  in  evidence.  It  is  asserted  that 
by  this  notice  one  of  the  original  locators 
described  the  Desert  Queen  and  the  Comstock 
as  being  together  and  touching,  but  on  the 
witness  stand  the  writer  of  the  original  no- 
tice said,  "It  d*d  not  read  that  way." 
Whether  the  notice  was  sufficient  to  over- 
throw this  testimony  was  a  matter  not  for 
this  court  but  for  the  trial  court  This"  dis- 
poses of  the  main  point  in  the  case.  Our 
attention  has  been  called,  however,  to  cer- 
tain alleged  errors  of  law  occurring  at  the 
trial. 

Appellant  while  on  the  stand  was  asked 
to  state  whether  or  not  these  mines  had  been 
held  by  him  as  a  group.  Mr.  North  objected, 
upon  the  ground  that  a  conclusion  of  the 
witness  was  called  for,  rather  than  a  fact 
and  that  the  matter  in  issue  was  what  work 
had  been  done  there,  what  witness'  holding 
or  possession  consisted  of,  and  where  the 
work  was  done.  The  court  sustained  this 
objection,  and  we  think  this  ruling  was  cor- 
rect Whether  or  not  the  claims  were  held 
as  a  group  was  best  evidenced,  not  by  the 
attention  of  the  witness,  but  by  the  location 
of  the  properties  and  the  kind,  quality,  and 
place  of  the  work  performed.  Mr.  Halliday, 
a  civil  engineer,  who  testified  on  behalf  of 
appellant,  was  asked  the  following  question: 
"Is  there  any  other  point,  or  are  there  any 
other  points,  on  the  map  that  you  are  able 
to  locate  definitely  from  information  that 
you  received  or  from  other  points  that  you 
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have,  and  tell  what  they  are?"  He  began 
his  answer  as  follows:  "From  the  location 
notices  and  notice  on  the  Victoria,  a  descrip- 
tion of  It,  I  was  able  to  locate,  to  my  own 
satisfaction,  both  the  northwesterly  and 
southwesterly  corners  of  the  Victoria  and 
from  that  to  determine  •  *  *" — and  at 
this  point  the  objection  was  made  that  the 
witness  should  not  state  a  conclusion  from 
things  he  found  on  the  ground.  The  court 
in  sustaining  this  objection  said:  "That 
would  substitute  his  judgment  for  that  of 
the  court"  In  view  of  the  scope  of  the 
question,  we  think  that  the  ruling  was  en- 
tirely correct  The  use  of  the  words  "to  my 
own  satisfaction"  by  the  witness  indicates 
that  he  was  testifying  to  his  conclusion, 
rather  than  to  any  physical  facts  Involved. 

A.  R,  Fabun,  a  witness  who  testified  on 
behalf  of  defendant  was  asked  whether  from 
an  examination  of  a  map,  introduced  as  one 
of  defendant's  exhibits,  he  could  recognize 
the  Desert  Queen  mining  claim  and  the  Corn- 
stock  mining  claim.  To  this  the  following 
objection  was  interposed:  "I  object  to  the 
question  for  the  reason  that  he  is  asking 
him  whether  he  recognizes  certain  mining 
claims,  and  I  presume  that  the  question 
ought  to  be  a  different  one.  I  don't  think 
that  is  proper."  The  objection  was  over- 
ruled, and  this  was  assigned  as  error  by  ap- 
pellant While  the  question  was  perhaps 
improper,  the  objection  was  not  of  a  kind 
to  call  the  court's  attention  particularly  to 
the  vice  of  the  interrogatory.  In  fact  there 
was  no  ground  stated  In  the  objection.  It 
amounted  to  nothing  more  than  a  suggestion 
to  the  court  that  the  question  ought  to  be 
a  different  one.  In-order  to  be  available,  the 
objection  should  have  specified  some  ground 
for  the  court's  action,  and,  as  no  such  reason 
was  advanced,  there  was  no  error  In  the. 
ruling. 

Appellant  excepted  to  the  action  of  the 
court  in  permitting  witness  Fabun  to  testify 
that  at  a  time  when  James  B.  McHaney 
held  title  to  the  Comstock  and  the  Desert 
Queen  he  admitted  that  there  was  unoc- 
cupied and  unlocated  ground  between  these 
two  claims.  We  think  such  evidence  was 
clearly  relevant  under  section  1849,  Code  Civ. 
Troc,  which  Is  as  follows:  "Where,  how- 
ever, one  derives  title  to  real  property  from 
another,  the  declaration,  act  or  omission  of 
the  latter,  while  holding  the  title,  In  rela- 
tion to  the  property,  Is  evidence  against  the 
former."  While  It  Is  true  that  the  declara- 
tion of  McHaney  did  not  apply  directly  to  his 
own  property,  it  did  apply  to  the  limitations 
of  his  own  claims  and  the  matter  of  their 
contiguity.  In  that  respect  it  was  a  declara- 
tion with  reference  to  his  properties. 

We  find  no  other  alleged  errors  that  require 
special  attention. 

From  the  foregoing  discussion  it  follows 
ttat  no  material  error  appears,  and  therefore 


the  order  from  which  appeal  Is  taken  Is  sus- 
tained. 

We  concur:  HENSHAW,  J. ;  LORIGAN,  J. 


ROBINSON  v.  ROBINSON.   (Sac.  1,853.) 

(Supreme  Court  of  California.    Jan.  0,  1911. 
Rehearing  Denied  Feb.  6,  1911.) 

1.  Appeal  and  Error  (|  1010*)— Findings  of 
Coubt — Sufficiency  of  Evidence  to  Sup- 
port. 

The  decision  of  a  trial  court  on  issues  of 
fact  is  conclusive  on  appeal  so  far  as  there 
ia  any  substantial  evidence  tending  fairly  to 
support  the  decision  or  finding,  even  though 
the  appellate  court  thinks  that  the  conclusion 
should  have  been  different 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  §  1010.*] 

2.  Appeal  and  Error  (8  994*)— Discretion 
op  Lower  Court— Examination  of  Wit- 
nesses— "FALBUS  IN  UNO,  FAL8U8  IN  OM- 
NIBUS." 

The  provisions  of  Code  Civ.  Proc  $  2061, 
that  a  witness  found  to  be  false  In  one  part  of 
his  testimony  is  to  be  distrusted  as  to  others 
has  no  application  to  an  appellate  court ;  that 
being  a  rule  solely  for  the  guidance  of  trial 
courts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  3901-3906;  Dec.  Dig.  i 
994.*] 

3.  Divorce  (8  184*)— Review— Questions  of 
Fact. 

The  question  whether  acts  and  conduct 
constitute  such  cruelty  as  under  the  circum- 
stances will  warrant  the  granting  of  a  divorce 
is  of  such  a  nature  that  the  conclusion  of  the 
trial  court  will  not  be  disturbed  on  appeal, 
except  where  it  is  clearly  without  any  substan- 
tial support 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §  572;  Dec.  Dig.  §  184.*] 

4.  Evidence  (f  474%*)  —  Conclusions  of 
Witnesses  —  In  General  —  Intent  or 
Meaning. 

Where  the  plaintiff  in  divorce  Is  allowed  to 
state  the  substance  of  what  the  defendant  said, 
it  is  for  the  trial  court  to  determine  the  mean- 
ing thereof  from  the  words  used  and  the  cir- 
cumstances under  which  they  were  spoken,  and 
the  plaintiff's  conclusions  as  to  the  defendant's 
meaning  are  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  |  474%*] 

5.  Evidence  (§  126*)  —  Competency  —  Res 
Gesxs  —  After  Transaction  or  Event  — 
Grounds  or  Divorce. 

Evidence  in  a  divorce  action  of  plaintiff's 
statement  to  a  third  person,  in  the  absence  of 
the  defendant,  as  to  the  cause  of  bruises  on  her 
arm,  is  no  part  of  the  res  gestae. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  372-370;  Dec  Dig.  f  126.*] 

Department  1.  Appeal  from  Superior 
Court,  Kings  County;  John  G.  Covert,  Judge. 

Action  for  divorce  by  May  M.  Robinson 
against  J.  L.  Robinson.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

See,  also,  110  Pac  112. 

Robert  W.  Miller,  for  appellant  E.  T. 
Cosper,  for  respondent 
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ANGELLOTTT,  J.  This  Is  an  appe.il  by 
plaintiff  from  a  judgment  denying  her  prayer 
for  divorce,  and  from  an  order  denying  her 
motion  for  a  new  trial  of  the  action.  The  al- 
leged ground  of  divorce  was  extreme  cruelty 
of  the  defendant.  It  Is  urged  in  support  of  the 
claim  for  reversal  that  certain  findings  are 
not  sustained  by  the  evidence,  and  that  the 
court  erred  In  certain  rulings  In  the  matter 
of  admission  and  exclusion  of  evidence. 

As  to  the  question  of  sufficiency  of  evidence 
to  sustain  the  findings  of  the  trial  court,  it 
Is  not  questioned  by  plaintiff  that  we  are 
bound  by  the  well-established  rule  that  the 
decision  of  the  trial  court  upon  Issues  of 
fact  Is  conclusive  upon  us  In  so  far  as  there 
Is  any  substantial  evidence  tending  fairly  to 
support  such  decision,  even  though  we  may 
think  that  a  different  conclusion  should  have 
been  arrived  at.  It  is  suggested,  however, 
that  an  analysis  of  the  testimony  of  defend- 
ant as  shown  by  the  record  makes  it  appear 
that  some  of  defendant's  evidence  was  false, 
and  that  we  must  therefore  consider  his 
whole  evidence  in  the  light  of  the  rule  de- 
clared by  section  2061,  Code  Civ.  Proc.  that 
"a  witness  found  to  be  false  in  one  part  of 
his  testimony  is  to  be  distrusted  In  others." 

If  we  assume  this  claim  as  to  what  the 
record  shows  to  be  well  founded,  It  still  re- 
mains that  the  rule  relied  on  is  one  Folely 
for  the  guidance  of  the  trial  court,  and  can 
have  no  pertinency  in  an  appellate  court 
The  trial  court  was  the  exclusive  Judge  of 
all  questions  of  credibility  of  witnesses  and 
weight  of  evidence,  and  must  be  assumed  to 
have  considered  all  the  evidence  given  in  the 
light  of  such  rules  as  are  laid  down  by  the 
law  for  the  guidance  of  court  and  Jury  in 
the  determination  of  questions  of  fact  It 
should  further  be  borne  In  mind  that  the 
question  whether  acts  and  conduct  constitute 
such  cruelty  as  under  all  the  circumstances 
shown  warrants  the  granting  of  a  divorce 
is  of  such  a  nature  that  the  conclusion  of 
the  trial  court  is  necessarily  entitled  to  great 
weight,  and  it  is  only  where  it  is  clear  that 
It  is  without  any  substantial  support  in  the 
evidence  that  it  will  be  disturbed  on  appeal. 

In  the  light  of  the  foregoing,  It  cannot  be 
held  that  the  material  findings  attacked  are 
not  sufficiently  sustained  by  evidence.  We 
feel  that  no  useful  purpose  would  be  sub- 
served by  a  discussion  of  the  evidence  given 
upon  the  matters  embraced  in  the  findings 
that  are  attacked  by  learned  counsel  in  his 
brief  as  being  without  support.  Suffice  it 
to  say  that  In  our  judgment  findings  5,  6,  7, 
8,  14, 17,  20,  and  23  have  sufficient  legal  sup- 
port in  the  evidence,  and  that  there  Is  in 
the  bill  of  exceptions  no  specification  of  in- 
sufficiency as  to  findings  15,  24,  and  25. 

The  trial  court  did  not  err  in  excluding 
from  evidence  the  conclusions  of  the  plain- 
tiff as  to  the  meaning  defendant  intended  to 
convey  by  certain  statements  made  to  her. 


She  was  allowed  to  state  fully  the  substance 
of  what  he  said,  and  It  was  for  the  trial 
court  to  determine  the  meaning  thereof  from 
the  words  used  and  the  circumstances  un- 
der which  they  were  spoken. 

There  was  no  error  in  excluding  the  state- 
ment made  by  plaintiff  to  Miss  Liggett,  in 
the  absence  of  defendant  as  to  the  cause 
of  certain  bruises  on  her  arm.  Such  state- 
ment was  no  part  of  the  res  gesta?,  and,  so 
far  as  we  can  see,  was  incompetent  for  any 
purpose.  ' 

We  find  nothing  in  the  direct  examina- 
tion of  defendant's  mother  to  render  proper 
cross-examination  the  question  asked  her 
"Do  you  think  Mr.  Robinson  was  jealous  of 
her?"  The  ruling  of  the  court  sustaining 
the  objection  thereto  was  correct 

There  is  no  other  point  made  in  the  brief 
of  counsel  for  appellant  that  requires  notice 
here. 

The  Judgment  and  order  appealed  from 
are  affirmed. 

We  concur:  SHAW,  J.;  SLOSS,  J. 


KIMBALL  v.  NORTHERN  ELECTRIC  CO. 

(Sac.  1,709.) 
(Supreme  Court  of  California.    Jan.  10,  1911.) 

1.  Appeal  and  Ebbob  (§  1010*)— Review- 
Findings. 

A  finding  sustained  by  evidence  will  not  be 
disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  88  3979-3982;  Dec.  Dig.  $ 
1010.*] 

2.  Witnesses  (§  275*)— Cboss- Examination 
— Matebiality. 

In  an  action  for  injury  to  an  electric 
railway  employe  while  riding  on  a  car,  wherein 
it  was  an  issue  whether  he  was  riding  on  com- 
pany business,  and  he  testified  that  he  had  per- 
mitted other  employes  in  his  department  to 
use  his  pass,  It  was  not  error  to  exclude  the 
question  asked  him  on  cross-examination  as  to 
who  had  used  it. 

fEd.  Note.— For  other  cases,  see  Witnesses. 
Cent.  Dig.  8S  924-926,  907-975;  Dec.  Dig.  § 
275.*] 

3.  Witnesses  (8  328*)— Examination— Test- 
ing Memobt— Judicial  Discretion. 

A  trial  judge  can  limit  the  scope  of  ques- 
tions asked  to  test  a  witness'  memory. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent.  Dig.  §  1103;  Dec.  Dig.  8  328.*] 

4.  Appeal  and  Ebbob  (f  1057*)— Habmless 
Ebbob  —  Exclusion  op  Evidencb— Admit- 
ted Facts. 

It  was  not  reversible  error  to  exclude  a 
showing  that  an  electric  railway  employe*  suing 
for  personal  injuries  used  a  pass  when  not  on 
company  business,  where  he  admitted  that  fact. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  88  4194-4205;  Dec.  Dig.  8 
1057.*] 

5.  Tbial  (8  413*)— Objections  to  Evidence- 
Waives. 

Any  objection  to  refusing  to  permit  defend- 
ant to  introduce  a  memorandum  used  by  plain- 
tiff on  testifying  was  waived,  where  the  con- 
tents were  read  to  the  jury  on  defendant  stat- 
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ing  that  their  Incorporation  in  the  stenogra- 
pher's notes  was  all  that  was  desired. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  |  413.*] 

6.  Evidence  (|  558*)— Redirect  Examina- 
tion—Scopk— 'Judicial  Discretion. 

It  was  not  an  abuse  of  discretion  to  permit 
plaintiff's  medical  experts  to  state  on  redirect 
examination  to  what  extent  plaintiff's  injury 
would  interfere  with  his  running  or  jumping. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2377,  2370;  Dec.  Dig.  |  55S.*J 

7.  Evidence  (8  380*)  —  Documentaby  Evi- 
dence— Photographs  —  Preliminary  Evi- 
dence. 

Omission  to  show  that  medical  experts 
were  familiar  with  X-ray  photography  did  not 
make  admission  of  the  photographs  prejudicial 
error,  especially  since  the  experts  indicated  that 
they  were  familiar  with  the  use  of  X-rays  by 
stating  that  they  examined  the  injury  by  such 
means,  and  no  objection  to  their  testimony  was 
made  for  lack  of  qualification. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  |  380.*] 

8.  Appeal  and  Error  (5  1051*)— Harmless 
Ebbob— Admission  of  Evidence. 

Any  error  in  admitting  X-ray  photographs 
of  a  personal  injury  was  harmless,  where  the 
condition  shown  thereby  was  the  same  as  that 
disclosed  by  expert  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror^Cent  Dig.  St  4101-4170;  Dec.  Dig.  S 

9.  Evidence  (J  477*)  —  Expert  Testimony- 
Physical  Suffering  . 

A  nurse  could  testify  to  the  extent  of 
plaintiff's  suffering  without  qualifying  as  an 
expert. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2237-2241;   Dec.  Dig.  §  477.*] 

10.  Appeal  and  Ebbob  (|  1052*)— Habmless 
Error— Admission  of  Evidence. 

In  an  action  for  injury  to  an  electric  rail- 
way employe"  while  riding  on  a  car,  any  error 
in  admitting  evidence  concerning  use  of  his 
pass  when  off  duty  was  harmless,  where  the 
court  found  that  he  was  on  duty  when  in- 
jured. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ff  4171-4177;  Dec.  Dig.  § 
1052.*] 

11.  Damages  (J  43*)— Expenses  Incurred— 
Nubsing  —  Services  of  Parent  —  Child's 
Liability. 

The  mere  relationship  .between  one  suing 
for  personal  injuries  and  bis  mother,  who  nurs- 
ed him,  does  not  remove  the  presumption  of 
his  obligation  to  pay  for  her  services,  as  af- 
fecting the  recoverable  elements  of  his  damage, 
where  she  was  a  professional  nurse. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §§  242-254;  Dec  Dig.  S  43.*] 

12.  Damages  (|  132*)— Personal  Injury— 
Adequacy. 

$4,000  was  not  excessive  recovery  for  per- 
sonal injury  to  a  10  year  old  employe  involving 
permanent  incapacity  to  run,  jump,  or  dance, 
take  long  walks,  carry  heavy  burdens,  and  sus- 
ceptibility to  further  injury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §f  372-385 ;  Dec  Dig.  |  132.*] 

13.  Appeal  and  Ebbob  (8  1048*)— Harmless 
Erbor— Admission  of  Evidence. 

In  a  personal  injury  action,  any  error  in 
permitting  a  medical  expert  to  be  asked  wheth- 
er, conceding  plaintiff  to  be  sound  except  as  to 
his  right  knee,  he  could  pass  an  examination 
for  admission  to  the  army,  was  rendered  harm- 


less by  the  unresponsive  answer,  "Were  I  ex- 
amining him  for  the  United  States  army,  1 
would  have  to  reject  him  on  account  of  the  con- 
dition of  that  knee." 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {§  4140-4160;  Dec  Dig.  { 
1048*] 

Department  2.  Appeal  from  Superior 
Court,  Sutter  County ;  K.  S.  Mahon,  Judge. 

Action  by  Clarence  B.  Kimball,  by  Mar- 
garet Burgess,  his  guardian,  against  the 
Northern  Electric  Company.  From  a  judg- 
ment for  plaintiff  and  from  an  order  denying 
a  new  trial,  defendant  appeals.  Affirmed. 

Charles  W.  Slack,  A.  M.  Seymour,  and  W. 
H.  Carlin,  for  appellant.  M.  E.  Sanborn,  for 
respondent 

MELVIN,  J.  This  is  an  action  for  dam- 
ages for  injuries  received  in  a  collision  be- 
tween two  of  defendant's  trains.  The  court, 
sitting  without  a  jury,  gave  judgment  in  fa- 
vor of  plaintiff  for  $4,000  and  costs  of  suit. 
From  this  judgment  and  from  an  order  deny- 
ing defendant's  motion  for  a  new  trial,  de- 
fendant appeals. 

The  appellant  corporation  was  operating 
an  electric  line  between  Sacramento  and 
Chico.  The  cars  were  moved  generally  by  an 
electric  current  introduced  through  a  third 
rail;  but  in  cities  and  villages*  the  "trolley 
system"  was  used.  The  "trolley  zone" 
through  the  village  of  Live  Oak  in  Sutter 
county  was  about  2,000  feet  in  length.  On 
the  morning  of  the  accident,  respondent  was 
riding  in  one  of  appellant's  passenger  trains 
which  approached  this  "trolley  zone"  and 
passed  into  it  from  the  "third  rail  zone." 
The  train  was  moving  across  this  space 
through  the  village  of  Live  Oak  by  the  mo- 
mentum gained  before  leaving  the  "third 
rail  zone,"  and  no  attempt  was  made  to  con- 
nect the  trolley  with  the  overhead  wire. 
There  were  no  lights  on  the  train  owing  to 
the  fact  that  the  trolley  was  not  connected, 
because  on  defendant's  cars  the  same  current 
of  electricity  which  moves  them  also  furnish- 
es illumination.  In  the  gloom  of  the  early 
morning  the  passenger  train  met  and  collided 
with  a  freight  train  which  was  also  in  dark- 
ness. Both  were  wrecked,  and  plaintiff  re- 
ceived injuries  which  were  the  basis  of  this 
action. 

Appellant's  first  contention  is  that  the 
weight  of  evidence  is  agiinst  the  findings  of 
fact  made  in  favor  of  plaintiff,  and  that  said 
findings  ought  to  have  been  made  in  favor 
of  defendant  To  this  we  must  give  the 
usual  answer  that  the  weight  of  evidence 
was  for  the  trial  court  to  determine.  We 
see  no  reason  in  this  case  to  overturn  the 
conclusion  of  the  court  in  this  regard,  as 
there  was  evidence  to  sustain  the  findings. 

Respondent  was  employed  by  the  appellant 
corporation  as  chief  clerk  of  its  purchasing 
department  with  headquarters  at  Chico,  and, 
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as  bis  duties  frequently  required  him  to 
travel  from  place  to  place  on  the  road,  he 
was  furnished  with  an  "employe  badge," 
which  entitled  him  to  free  transportation 
over  the  defendant's  lines.  This,  of  course, 
was  to  be  used  by  respondent  for  business 
purposes,  and  the  principal  controversy  In 
the  case  was  upon  the  question  whether 
or  not  Kimball  was  traveling  on  the  com- 
pany's business  when  he  was  injured.  The 
trial  court,  In  a  written  opinion,  upon 
this  subject  made  the  following  analysis 
of  the  matter,  which  we  think  was  fully 
Justified  by  the  evidence:  "Some  time  be- 
fore the  1st  of  November,  1907,  some  one 
in  Yuba  City  had  wrongfully  taken  posses- 
sion of  some  cars  of  defendant  here  and  used 
them  for  a  different  purpose  than  that  in- 
tended. There  seems  to  have  been  some 
feeling  about  the  matter  in  Chlco  among 
the  employes  of  defendant  there.  The  matter 
became  the  question  of  much  correspondence 
and  consultation  among  the  parties  Interest- 
ed. It  appears  that  one  Ray  Jones  In  Marys- 
ville,  an  employe  of  the  company,  was  blam- 
ed, and  to  shield  himself  had  placed  the 
responsibility  upon  one  Cllve  Kelly,  another 
employ^  of  the  company  at  Marysville  and 
Yuba  City.  The  matter  finally  reached  the 
office  of  the  general  superintendent,  Mr.  Dim- 
mock.  It  is.  not  denied  that  on  the  1st  day 
of  November,  1907,  Mr.  Dlmmock  ordered 
Mr.  Kimball  to  find  out  about  the  matter 
and  report  to  him.  He  did  not  order  the 
purchasing  department  or  the  store  depart- 
ment to  ascertain  the  facts,  but  he  ordered 
Kimball  to  find  out  and  report  to  him.  It 
isn't  denied  that  Kelly,  who  wanted  to  con- 
tinue In  the  employment  of  the  company  and 
was  desirous  of  exculpating  himself  from 
blame,  telephoned  to  Kimball  to  come  down 
to  Yuba  City  to  hear  his  side  of  the  story 
on  this  very  day.  It  isn't  denied  that  Kim- 
ball came  to  Yuba  City,  where  Kelly  resided, 
on  that  evening,  and  that  Kelly  went  to  Kim- 
ball's house  and  discussed  the  matter  with 
Kimball  on  the  evening  of  November  1st 
Kelly  said  this  meeting  was  pursuant  to 
agreement  made  over  the  'phone  that  day 
between  him  and  Kimball.  Van  Arsdale  was 
present  and  heard  part  of  the  conversation. 
It  might  be  that  Kimball  could  have  attend- 
ed to  this  business  by  letter  or  by  the  use 
of  the  'phone  or  in  some  other  way  than  by 
coming  to  Yuba  City.  But  he  chose  to  come 
to  Yuba  City  to  talk  to  Kelly  about  it  and 
also  about  some  other  matters  appertaining 
to  the  business  of  the  company.  The  badge 
was  given  Kimball  to  use  on  just  occasions. 
Unquestionably  Dlmmock,  the  general  super- 
intendent of  the  road,  had  a  right  to  refer 
this  matter  to  Kimball  to  attend  to  Instead 
of  referring  it  to  the  department  in  which  he 
worked,  or  to  the  store  department  The 
fact  that  Dlmmock  ordered  him  to  ascer- 
tain the  facts  in  that  case,  and  that  on 
the  same  day  he  arranged  to  meet  one  of 
the  parties  who  knew  all  about  those  facts 


pursuant  to  a  request  made  by  that  very 
party,  and  that  they  did  so  meet  and  talk 
over  that  transaction,  coupled  with  the 
testimony  of  Kimball  that  he  came  here 
for  that  purpose,  conclusively  proves  to  my 
mind  that  he  came  here  to  transact  the  busi- 
ness of  the  company,  and  that  at  the  time 
he  met  with  the  accident  he  was  traveling 
on  the  business  of  the  company  and  was  a 
passenger  and  not  a  trespasser  upon  defend- 
ant's cars," 

During  his  cross-examination  plaintiff  tes- 
tified that  he  allowed  others  In  his  depart- 
ment to  use  the  badge  during  October,  1907. 
To  the  further  question,  "Who  used  the 
badge?"  an  objection  was  sustained,  and 
this  is  assigned  as  error.  We  see  no  vice  in 
this  ruling.  The  question  was  not  material. 
The  important  fact  to  be  ascertained  was 
not  the  use  made  of  the  badge  by  other  per- 
sons, but  respondent's  own  use  of  It 

Appellant  also  complains  that  although  he 
was  permitted  to  examine  the  respondent 
concerning  the  use  of  the  badge  in  October, 
1907,  he  was  not  allowed  to  ask  questions 
upon  the  same  subject  covering  the  month  of 
September.  If  such  questions  were  to  test 
his  memory,  the  court  could  very  properly 
limit  their  scope.  If  they  were  asked  for 
the  purpose  of  showing  the  plaintiff's  habit 
of  using  the  pass  when  not  on  the  company's 
business,  no  injury  was  wrought  by  the 
court's  refusal  to  allow  the  questions,  be- 
cause Kimball  readily  admitted  that  such 
had  been  his  practice. 

During  his  cross-examination  Mr.  Kimball 
used  a  memorandum  partly  in  his  own  hand- 
writing and  partly  written  by  some  one 
else.  The  cross-examiner  sought  to  intro- 
duce this  paper  in  evidence.  This  the  court 
refused  to  allow,  and  of  this  ruling  appellant 
complains.  It  is  unnecessary  to  pass  upon 
this  question,  as  appellant's  counsel  waived 
any  exception  which  he  might  have  had  In 
the  premises.  The  court  said:  "I  will  refuse 
to  give  you  the  custody  of  the  paper;  but, 
if  you  want  the  memoranda,  that  is,  the  con- 
tents  of  the  memoranda,  I  have  no  objection 
to  that  being  read."  To  this  counsel  replied: 
"That  Is  all  we.  want  Let  the  reporter 
simply  incorporate  it  in  his  notes."  And, 
accordingly,  the  contents  of  the  paper  were 
read  into  the  record. 

Nor  was  there  any  error  in  allowing  plain- 
tiffs medical  witness,  Dr.  Peery,  to  answer 
the  question  on  redirect  examination,  "To 
what  extent  if  any,  do  you  judge  his  injury 
will  Interfere  with  his  running  or  jumping." 
While  not,  perhaps,  strictly  redirect  examina- 
tion, it  was  the  sort  of  question  proper  for 
direct  examination,  and  it  was  therefore  com- 
petent for  the  court,  in  the  exercise  of  a 
sound  discretion,  to  permit  it  on  redirect  ex- 
amination. 

Certain  X-ray  photographs  of  the  plain- 
tiff's knee  were  Introduced  in  evidence  after 
two  of  the  medical  witnesses  had  been  ex- 
amined with  reference  to  them.  Numerous 
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objections  were  offered  to  questions  pro* 
pounded  to  these  witnesses,  and  many  ex- 
ceptions were  taken  by  appellant  It  is  in- 
sisted by  appellant  that  these  objections 
should  have  been  sustained,  and  that  we  are 
bound  to  reverse  the  Judgment  for  such  er- 
rors. Counsel  for  appellant  contend  that  the 
proponents  of  the  photographs  failed  to  in- 
troduce proof  of  their  correctness,  or  that 
either  of  the  doctors  was  an  expert  in  such 
matters.  While,  perhaps,  the  examination 
was  not  as  minute  upon  this  subject  as  one 
might  wish,  it  does  sufficiently  appear  that 
Dr.  Peery,  Dr.  Barr,  and  others  were  present 
at  Dr.  Wallace  Brlggs*  office  in  Sacramento 
when  X-ray  plates  were  made  of  plaintiff's 
knee,  and  that  the  photographs  introduced 
in  evidence  were  printed  from  these  plates. 
While  it  would  have  been  better,  no  doubt, 
to  have  Introduced  evidence  of  the  familiari- 
ty of  the  physicians  with  the  process  of 
X-ray  photography  and  the  methods  employ- 
ed in  preparing  these  particular  exhibits,  we 
cannot  see  that  the  omission  so  to  do  amount- 
ed to  error  necessitating  the  reversal  of  the 
cause.  The  witnesses  were  qualified  sur- 
geons. It  is  well  known  that  the  X-ray  is 
almost  universally  understood  and  ased  by 
surgeons  of  the  present  day  in  examining 
injuries.  Doubtless  the  court  required  less 
preliminary  proof  from  such  witnesses  than 
would  have  been  exacted  from  laymen.  The 
surgeons  had  testified  without  objection 
that  they  had  examined  the  injuries  them- 
selves by  the  use  of  the  X-ray  apparatus, 
and  this  testimony  in  itself  was  an  indi- 
cation that  they  were  familiar  with  the 
uses  of  the  Roentgen  rays.  When,  there- 
fore, they  testified  to  the  taking  of  certain 
X-ray  pictures,  or  rather  the  making  of 
plates,  the  court  doubtless  assumed  that  the 
ordinary  methods  of  those  familiar  with 
such  matters  had  been  followed.  While  coun- 
sel for  appellant  objected  to  the  testimony 
of  the  surgeons  upon  the  ground  of  the  fail- 
ure of  respondent  to  show  their  expert  qual- 
ifications, no  request  was  made  of  the  court 
that  these  gentlemen  should  be  preliminarily 
questioned  upon  that  subject  The  surgeons 
put  Initials  on  the  plates  at  the  time  they 
were  made,  and  testified  that  these  initials 
appeared  on  the  prints  Introduced  in  evi- 
dence. But  even  if  an  error  were  committed 
in  the  admission  of  testimony  relating  to  the 
photographs,  it  was  harmless,  for  it  Is  evi- 
dent that  the  condition  shown  by  the  photo* 
graphs  did  not  differ  from  the  circumstances 
disclosed  by  the  testimony  of  the  physicians 
based  upon  their  own  observations.  A  photo* 
graph  is  used  like  any  other  chart  for  Il- 
lustrative purposes.  See  People  v.  Loper 
(Orim.  No.  1,546)  112  Pac.  720;  People  v. 
Durrant  116  Cal.  218,  48  Pac.  75;  People  v. 
Crandall,  125  C*L  188,  57  Pac.  785;  People 
v.  Mahatch,  148  CaL  208,  82  Pac.  779.  And 
where,  as  in  this  case,  such  illustrations  do 
not  mislead,  no  error  is  wrought 
The  admission  of  the  testimony  of  respond- 


ent's nurse  upon  the  extent  of  his  suffering 
was  not  erroneous.  Such  testimony  Is  com- 
petent and  does  not  require  expert  qualifi- 
cations In  the  person  giving  it  In  Kline  v. 
Santa  Barbara,  etc.,  Ry.  Co.,  150  Cal.  750, 
90  Pac.  129,  the  following  language  was  used: 
"It  does  not  require  an  expert  to  tell  whether 
a  person  suffers.  The  appearance  of  a  per- 
son who  suffers  severely  is  sufficient  to  man- 
ifest his  condition  to  any  one  of  ordinary 
intelligence  and  experience.  These  witnesses 
had  all  observed  her,  had  heard  her  groans 
and  complaints,  and  were  competent  to  give 
an  opinion  as  to  her  suffering."  This  so 
clearly  answers  appellant's  objection  that 
further  comment  is  unnecessary. 

Appellant  complains  of  certain  rulings  ad- 
mitting evidence  of  the  use  by  another  of  the 
railroad  company's  employes  of  Kimball's 
pass,  on  the  ground  that  such  evidence  was 
not  given  in  rebuttal;  no  estoppel  having 
been  pleaded  authorizing  a  showing  of  ap- 
pellant's general  custom  of  allowing  its  serv- 
ants to  travel  on  passes  when  not  on  business 
for  the  corporation.  It  Is  not  necessary  to 
consider  whether  or  not  this  was  error,  as 
the  court  based  its  Judgment,  not  on  the  per- 
mission given  Kimball  to  use  the  pass  when 
off  duty,  but  upon  a  finding  that  he  was 
actually  in  the  performance  of  his  work  and 
was  acting  under  the  orders  of  his  superior 
when  the  accident  occurred.  We  have  care- 
fully examined  the  objections  of  appellant 
to  the  amount  of  damages.  The  court  allow- 
ed Mrs.  Burgess  $90  for  her  services  in  car- 
ing for  the  respondent  at  her  home  in  Yuba 
City.  Appellant's  contention  Is  that  there  is 
no  evidence  that  Kimball  had  obligated  him- 
self to  pay  for  such  services.  True,  she  was 
Kimball's  mother,  but  she  was  a  nurse  of 
16  years'  experience,  and  her  services,  as 
she  described  them  In  her  uncontradicted  tes- 
timony, were  certainly  worth  the  amount 
awarded.  The  respondent  had  not  been  liv- 
ing at  her  home,  and  the  mere  fact  of  their 
relationship  does  not  remove  the  presumption 
that  he  was  bound  by  the  acceptance  of  her 
services  to  pay  a  reasonable  value  for  them. 
In  discussing  the  extent  of  damage  to  Kim- 
ball's knee,  the  learned  judge  who  tried  the 
case  said:  "The  weight  of  the  testimony  is 
that  he  has  met  with  a  permanent  injury. 
That  he  can  never  run  or  jump,  take  long 
walks,  or  carry  heavy  burdens,  or  dance, 
that  it  will  always  be  susceptible  to  Injury, 
and  that  he  will  always  have  to  favor  it  is 
the  testimony  of  disinterested  experts.  What 
amount  of  money  will  compensate  a  young 
man  in  his  nineteenth  year  for  such  an  injury 
and  such  a  future?  His  occupation  In  life  can 
scarcely  be  said  to  be  settled  at  this  age. 
By  reason  of  such  an  injury  many  avenues 
to  success  are  closed  to  him.  It  is  possible 
that  he  may  be  able  to  choose  one  of  a 
sedentary  character  in  which  he  can  succeed. 
But  much  of  the  spice  of  life,  enjoyments 
that  only  come  from  the  full  use  of  both 
knees,  are  to  him  a  memory.   This  Injury 
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befell  him  at  the  very  worst  period  In  his 
life,  just  after  he  had  finished  school  and 
was  thinking  of  life's  career.  I  don't  know 
what  his  plans  were  for  life,  but  I  do  know 
that  It  was  not  Impossible  that  this  Injury 
should  have  changed  them  all.  There  are 
many  things  that  he  could  have  chosen  before 
that  he  can't  choose  now.  Even  though  his 
knee  should  In  time  get  well,  the  opportuni- 
ties that  are  now  open  will  not  be  available 
to  him  then.  To  await  his  complete  restora- 
tion to  usefulness,  In  the  face  of  the  testi- 
mony of  the  physicians,  would  be  unwise. 
It  isn't  to  be  wondered  at  that  the  contem- 
plation of  these  things  has  made  him  nervous 
and  restless,  and  given  him  much  mental 
pain  and  anxiety."  This  is  a  most  excellent 
summing  up  of  the  evidence  and  its  effect, 
and  we  cannot  say  that  $4,000,  in  view  of 
all  the  circumstances,  must  be  regarded  as 
an  excessive  amount  In  compensation  for  the 
injury  sustained  by  respondent 

One  of  the  questions  propounded  to  Dr. 
Barr  was  this:  "Conceding  plain  tiff  sound 
in  every  respect  except  as  to  his  right  knee, 
could  he  successfully  pass  an  examination 
for  admission  to  the  army?"  Oyer  the  ob- 
jection that  the  question  was  Incompetent, 
irrelevant,  and  immaterial  and  not  a  matter 
of  expert  testimony,  the  witness  answered: 
"Were  I  examining  him  for  the  United  States 
army,  I  would  have  to  reject  him  on  account 
of  the  condition  of  that  knee."  While  we 
think  Kimball's  eligibility  for  the  army  was 
a  proper  matter  of  expert  testimony,  as 
showing  that  one  vocation  was  closed  to 
him  (and  Dr.  Barr  was  qualified  as  an  ex* 
pert  on  the  examination  of  young  men  for 
the  army  of  the  United  States),  it  Is  not 
necessary  to  consider  the  objection  made  by 
appellant,  because  the  answer  as  given  was 
in  no  wise  responsive  to  the  question.  The 
evident  purpose  of  the  examiner  was  to 
learn  whether  or  not  the  respondent  was 
physically  sound  with  the  exception  of  the 
injured  knee— as  sound  as  an  accepted  re- 
cruit in  the  army.  The  answer  merely  told 
the  Judge  of  something  which  he  must  have 
known  before  if  he  credited  the  doctor's  tes- 
timony, namely,  that  the  injury  was  suffi- 
cient to  exclude  the  young  man  from  the 
army,  because  it  Is  generally  known  that 
such  a  defect  as  a  permanently  Injured  knee 
would  have  that  result  We  cannot  see  how 
appellant  could  have  been  Injured  by  the 
answer  because  it  revealed  in  no  manner  the 
respondent's  physical  perfection  or  lack  of  It 
In  parts  of  his  body  other  than  his  knee,  and 
did  not  Indicate  whether  or  not  he  would 
have  been  a  good  subject  for  admission  to 
the  army  before  the  accident 

We  find  no  other  alleged  errors  requiring 
especial  attention. 

It  follows  therefore  that  the  judgment  and 
order  must  be  affirmed. 

We  concur:  HENSHAW,  J.;  LORIOAN,  J. 


ALLEN  v.  ALLEN.    (Sac.  1,815.) 
(Supreme  Court  of  California.   Jan.  9,  1911.) 

1.  Adverse  Possession  (|  63*)— Acquisition 
of  Rights  by  Pbescbiption— Grantor. 

A  grantor  may  acquire  title  by  adverse 
possession  as  against  his  own  conveyance. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  88  833-357;  Dec  Dig. 
S  63.*] 

2.  Adverse  Possession  (8  86*)  —  Natuhe  — 
Payment  of  Taxes— Necessity. 

For  a  grantor  to  acquire  title  by  adverse 
possession  against  his  own  grant,  he  must  show 
his  payment  of  all  taxes  levied  upon  the  land, 
or  that  none  were  levied. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §  504 ;  Dec.  Dig.  §  86.*] 

3.  Divorce  (|  249*)— Jurisdiction— Inciden- 
tal Proceedings— Separate  Property. 

As  a  general  role  the  superior  court  in  a 
divorce  proceeding  has  no  jurisdiction  to  deal 
with  the  separate  property  of  the  spouses. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  8  705 ;  Dec.  Dig.  8  249.*] 

4.  Divorce  (f  255*)  —  Decree  Adjusting 
Property  Rights  —  Conclusiveness— Sep- 
arate Property. 

Where  a  husband  and  wife,  in  their  plead- 
ings in  a  divorce  proceeding  In  the  superior 
court,  brqught  to  the  attention  of  the  court  a 
conveyance  made  by  the  husband  to  the  wife, 
and  the  court  made  a  finding  that  the  title 
to  the  land  conveyed  was  vested  in  the  wife, 
such  determination  was  conclusive  in  a  subse- 

?uent  suit  by  the  former  husband  against  the 
ormer  wife  to  set  aside  the  conveyance  for 
fraud,  as  the  question  of  fraud  might  have  been 
litigated  in  the  divorce  suit. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  88  722-724;  Dec.  Dig.  6  255.*] 

5.  Judgment  (8  713*)  —  Conclusiveness  — 
Matters  Concluded— Matters  Not  Liti- 
gated. 

A  judgment  is  conclusive  upon  all  matters 
which  might  have  been  litigated,  as  well  as 
those  which  were  actually  determined. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  8  1241;  Dee  Dig.  8  713.*] 

Department  2.  Appeal  from  Superior 
Court,  Stanislaus  County;  L.  W.  Fulkerth, 
Judge. 

Action  by  James  H.  Allen  against  Luella 
F.  Allen.  From  a  Judgment  for  plaintiff  and 
an  order  overruling  a  motion  for  new  trial 
defendant  appeals.  Reversed. 

L.  L.  Dennett  and  J.  M.  Walthall,  for  ap- 
pellant  J.  B.  Jennings,  for  respondent 

LORIGAN,  J.  This  action  was  brought 
to  set  aside  a  deed  of  land  executed  by  plain- 
tiff to  defendant  on  the  ground  of  fraud,  for 
a  decree  directing  a  reconveyance  to  plain- 
tiff and  quieting  hie  title  to  the  land.  Judg- 
ment went  for  plaintiff,  and  defendant  ap- 
peals from  the  judgment  and  an  order  de- 
nying her  motion  for  a  new  trial., 

Respondent  in  his  brief  moves  the  court 
to  dismiss  the  appeal  from  the  judgment  on 
the  ground  that  it  was  taken  too  late,  being 
more  than  six  months  after  the  entry  of  the 
judgment  This  appearing  to  be  the  fact 
the  appeal  from  the  judgment  is  dismissed, 


•For  other  cases  see  tame  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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and  the  appeal  from  the  order  will  alone  be 
considered. 

On  November  24,  1902,  plaintiff  and  de- 
fendant were  husband  and  wife,  and  on  that 
day  plaintiff  conveyed  to  her  a  tract  of  land 
In  Stanislaus  county.  In  August  of  the  next 
year  the  defendant  here  brought  an  action 
against  the  present  plaintiff,  in  the  superior 
court  of  Stanislaus  county,  for  a  divorce, 
In  which  action  she  alleged,  as  to  the  tract 
of  land  involved  in  the  present  litigation, 
that  plaintiff  had  conveyed  it  to  her  by  the 
deed  of  November  24,  1902,  and  had  subse- 
quently made  and  executed  a  declaration  of 
homestead  upon  it  In  his  answer  in  the 
divorce  suit  plaintiff  here  admitted  the  exe- 
cution of  the  deed  to  her  of  this  property, 
as  alleged  by  his  wife  in  her  complaint  lie 
also  filed  a  cross-complaint,  in  which  he 
sought  a  divorce  from  his  wife  on  certain 
grounds,  and,  as  to  the  property  in  question, 
although  admitting  in  his  answer  the  con- 
veyance to  her,  alleged  that  the  property 
was  community  property  of  himself  and  wife. 
To  the  cross-complaint  the  wife  filed  an  an- 
swer, denying  that  the  property  was  com- 
munity property,  but,  on  the  contrary,  al- 
leged that  it  was  her  separate  property. 

A  divorce  was  denied  the  plaintiff,  and 
awarded  to  defendant  on  his  cross-complaint 
As  to  the  property  rights  of  the  parties,  the 
court  found  that  the  tract  of  land  in  ques- 
tion had  been  acquired  as  community  proper- 
ty by  the  spouses;  that  no  other  real  prop- 
erty had  ever  been  acquired  by  the  husband, 
either  as  community  or  as  separate  proper- 
ty; that  the  husband  on  the  date  mentioned 
in  the  pleadings,  for  a  good  and  sufficient 
consideration,  executed  the  deed  mentioned 
In  the  pleadings,  conveying  to  her  the  fee- 
simple  title  to  this  tract  of  land;  that  there- 
after the  wife  had  been  and  was  the  owner 
of  it  in  fee  simple  and  entitled  to  possession; 
that  the  husband  had  no  right,  title,  or  in- 
terest in  the  property,  and  the  homestead 
theretofore  made  and  executed  by  the  hus- 
band on  the  land  was  declared  void.  A  judg- 
ment was  entered  accordingly  on  July  14, 
1904,  from  which  no  appeal  was  ever  taken. 

The  present  action  to  set  aside  the  deed  of 
November  24,  1902,  under  which  the  court 
In  the  divorce  proceeding  had  determined 
that  the  property  described  therein  was  the 
separate  property  of  the  wife,  was  commenc- 
ed nearly  four  years  after  the  entry  of  the 
judgment  In  the  divorce  case.  The  action 
was  primarily  to  have  this  conveyance  set 
aside  on  the  ground  of  actual  fraud.  With- 
out setting  them  forth  In  any  detail,  the  al- 
legations substantially  were  that  while  plain- 
tiff and  defendant  were  husband  and  wife, 
and  without  any  fault  on  the  plaintiff's  part, 
his  wife  left  their  home  in  Stanislaus  county 
and  took  up  her  residence  in  San  Francisco. 
Subsequently  she  came  back  to  Modesto,  in 
said  county,  and  sent  for  plaintiff.  When 
they  met  she  expressed  her  great  affection 
for  him  and  her  desire  to  return  home,  and 
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represented  that  If  he  would  convey  her  this 
property  she  would  return  and  remain,  and 
thereafter  continue  to  live  with  him  as  a 
good  and  faithful  wife;  that,  believing  and 
relying  on  these  representations,  he  conveyed 
the  property  to  her;  that  these  representa- 
tions made  by  her  were  false  and  fraudulent, 
and  were  made  without  any  Intention  of 
keeping  them,  but  were  made  by  her  solely 
to  cheat  and  defraud  him  of  the  property; 
that  she  never  returned  to  him  or  their 
home,  but  immediately  upon  obtaining  the 
deed  left  for  San  Francisco  where  she  re- 
mained, and  thereafter  brought  an  action 
against  him  for  divorce. 

The  complaint,  in  addition,  set  up  adverse 
possession  of  the  property  against  the  de- 
fendant for  more  than  five  years,  Including 
a  period  prior  and  subsequent  to  his  deed 
to  her.  In  her  answer,  which  denied  the 
allegations  of  fraudulent  representations  in 
procuring  the  deed,  the  defendant  pleaded  al- 
so In  bar  the  judgment  in  the  divorce  case  in 
her  favor,  to  the  extent  that  it  decreed  that 
this  property  was  her  separate  property  and 
that  plaintiff  had  no  interest  in  it  whatever. 
She  denied  also  the  claim  of  plaintiff  as 
to  adverse  possession. 

The  court  found  that  the  deed  from  plain- 
tiff to  defendant ,  was  procured  by  actual 
fraud;  that  defendant  held  the  legal  title  in 
trust  for  the  plaintiff  as  community  proper- 
ty, and  directed  a  reconveyance  by  ber,  or,  in 
default,  that  a  commissioner  make  it  It 
found  also  in  favor  of  the  claim  of  plaintiff, 
that  he  had  acquired  title  against  defendant 
by  adverse  possession.  This  latter  finding 
is  not  supported  by  the  evidence,  if  for  no 
other  reason  than  that  there  was  no  showing 
whatever  on  the  part  of  plaintiff  that  in 
support  of  his  adverse  title  he  had  paid  any 
taxes  upon  this  property  at  any  time  during 
which  he  alleged  he  was  claiming  adversely 
to  defendant  Plaintiff  was  not  claiming 
under  any  paper  title,  but  in  hostility  to  his 
own  deed,  and  while  undoubtedly  a  person 
may  acquire  title  by  adverse  possession,  even 
as  against  his  own  conveyance,  still,  as  an 
element  to  constitute  such  title,  in  addition 
to  the  showing  of  the  other  facts  necessary 
to  constitute  it,  he  must  prove,  either  that  no 
tares  were  levied  and  assessed  upon  the  land 
or  that  he  had  paid  all  taxes  which  were 
levied  thereon.  Reynolds  v.  Williard,  SO  Cal. 
005,  22  Pac.  262;  Allen  v.  McKay.  120  Cal. 
335,  52  Pac.  528.  He  stood  In  relation  to  his 
title,  asserted  by  adverse  possession,  as 
would  any  other  adverse  claimant,  and  it 
was  necessary  for  him  to  make  full  proof  of 
all  the  conditions  required  in  order  to  con- 
stitute it 

Aside  from  pointing  out  this  radical  de- 
fect In  the  proof  by  plaintiff  to  support  his 
claim  of  adverse  possession,  we  pursue  the 
matter  no  further,  because  counsel  'fbr"re- 
spondent  in  discussing  the  effect  of  the  de- 
cree In  the  divorce  proceeding  concedes  that, 
if  the  judgment  in  that  proceeding  was  res 
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adjudicate  on  the  question  of  the  title  to 
this  property,  then  plaintiff  was  not  entitled 
to  recover  In  the  action.  That  it  was  res 
adjudicate  we  think  cannot  be  doubted. 

The  position  of  respondent  against  this  ef- 
fect of  the  Judgment  in  the  divorce  proceed- 
ing is  that  in  such  a  proceeding  the  supe- 
rior court  is  only  vested  with  such  juris- 
diction over  the  property  of  the  spouses  as 
Is  given  by  statute;  that  its  jurisdiction  is 
directed  primarily  to  the  subject  of  deter- 
mining the  status  of  the  spouses,  and,  while 
jurisdiction  Is  conferred  on  the  court  to  de- 
termine also  their  rights  as  to  community 
property,  this  is  but  incidental,  and  that  no 
Jurisdiction  Is  at  all  vested  In  the  court  to 
pass  upon  the  question  of  separate  property. 
As  supporting  this  proposition,  he  relies  par- 
ticularly upon  Reid  v.  Reld,  112  Cal.  275,  44 
Pac.  664.*  There  was,  however,  in  the  case 
cited  no  dispute  as  to  the  character  of  prop- 
erty./ The  trial  court  undertook,  neverthe- 
less, to  burden  the  conceded  separate  prop- 
erty of  the  wife  with  rights  In  favor  of  the 
husband,  which  It  was  held  the  court  had 
no  power  to  do.  And  it  Is  no  doubt  true, 
as  urged  by  respondent,  that  as  a  general 
rule  the  superior  court  in  a  divorce  pro- 
ceeding has  no  jurisdiction  to  deal  with  the 
separate  property  of  the  spouses.  But  the 
superior  court  in  which  the  action  for  di- 
vorce must  be  brought  Is  also  invested  with 
general  jurisdiction  to  determine  title  to 
real  property,  whether  based  on  legal  or 
equitable  claims,  and  if  the  parties  in  a 
divorce  proceeding  see  fit  to  make  the  char- 
acter of  property  held  by  them — whether 
separate  or  community — an  issue  in  the  pro- 
ceeding, as  the  court  is  vested  with  Jurisdic- 
tion to  determine  that  question  as  fully  as 
If  the  title  were  put  in  issue  in  a  direct  ac- 
tion brought  for  that  purpose,  the  same  effect 
must  be  given  to  its  judgment  as  if  such  an 
action  had  in  fact  been  brought.  While  It 
was  not  necessary  that  the  question  as  to  the 
character  of  the  property  here  involved 
should  have  been  an  issue  in  the  divorce  pro- 
ceeding between  these  parties,  they  neverthe- 
less did  make  it  such.  Neither  party  ob- 
jected to  doing  so,  but  both  invited  it  They 
thereby  voluntarily  submitted  the  matter  to 
a  court  having  general  Jurisdiction  to  pass 
upon  the  question  of  title  under  pleadings 
which  properly  raised  an  issue  as  to  whether 
it  was  the  community  property  of  the  spouses 
or  the  separate  property  of  the  wife,  and  the 
court  having  pronounced  its  judgment  in 
favor  of  the  wife  upon  that  issue,  and  such 
judgment  having  become  final,  it  is  res  ad- 
judicate and  conclusive  upon  both  parties 
with  respect  to  any  further  litigation  on  the 
subject 

It  is  claimed,  however,  by  respondent  that 
the  judgment  does  not  operate  as  res  ad- 
judicate to  the  present  action,  because  it 
cannot  be  said  that  the  title  was  litigated  in 


the  divorce  suit  in  the  same  right  that  it  is 
sought  to  be  litigated  in  the  present  action. 
This  point  Is  untenable.  While  the  present 
action  is,  it  is  true,  en  equitable  one  to  set 
aside  the  deed  to  his  wife  on  the  ground 
of  fraud,  the  Judicial  action  actually  sought 
is  to  have  It  decreed  that  the  legel  title  to 
the  property  is  in  plaintiff  here  es  community 
property.  But  the  title  to  the  property, 
whether  community  or  the  separate  property 
of  the  wife,  was  e  direct  issue  voluntarily 
submitted  in  the  divorce  proceeding.  While 
somewhat  beside  the  question,  the  plaintiff 
knew  before,  and  at  the  time  of  the  divorce 
proceeding,  all  the  facts  constituting  fraud 
which  he  relies  on  now  to  set  aside  the  con- 
veyances to  his  wife.  When  litigating  this 
question  of  title  in  the  divorce  proceeding  he 
could  have  presented  all  the  matters  he  pre- 
sents now  both  by  pleading  and  evidence. 
If  he  did  not  see  fit  to  do  so.  It  was  his 
own  fault  end  the  conclusiveness  of  the 
judgment  cannot  be  effected  by  the  feet  that 
he  attempts  to  maintain  such  en  action  now. 
The  Judgment  Is  conclusive  not  only  on  mat- 
ters affecting  the  legal  title  which  were 
actually  litigated,  but  also  upon  those  which 
might  have  been.  As  far  as  the  record  In 
the  divorce  suit  is  concerned,  we  have  only 
before  us  the  pleadings,  findings,  and  judg- 
ment We  have  not  the  evidence  which  was 
put  In  by  the  parties  In  the  divorce  proceed- 
ing to  sustain  their  respective  claims  as  to 
the  character  of  this  property,  end,  for  aught 
that  appears  here,  all  claims,  legal  or  equi- 
table, to  this  property  were,  as  they  might 
heve  been,  litigated  In  the  divorce  proceed- 
ing, submitted  to  the  court  and  disposed  of 
by  the  judgment  pleeded  in  bar. 

The  superior  court  should  heve  found  that 
the  judgment  in  the  divorce  proceeding  de- 
termining thet  this  property  wes  not  com- 
munity property,  but  wes  the  separate  prop- 
erty of  the  defendant  was  res  adjudicate 
between  them  on  thet  question  end  e  bar  to 
the  right  of  plaintiff  Ifere  to  further  lltigete 
the  title  in  the  present  sctlon. 

The  order  denying  the  motion  for  e  new 
trial  is  reversed. 

We  concur:  MELVIN,  J.;  HEN  SHAW,  J. 


HARPER  v.  HILL  et  aL   (Sac.  1,726.) 

(Supreme  Court  of  California.   Jan.  11,  1911.) 

1.  Mines  ano  Minerals  (8  18*)— Mining 
Claims  —  Location  —  Original  Markings 
of  Bound aby  Lines. 

Rev.  St  |  2320  (U.  S.  Oomp.  St  1901.  p. 
1424),  provides  that  a  mining  claim  on  public 
land  shall  not  exceed  1,500  feet  in  length  along 
the  vein  or  lode,  nor  more  than  800  feet  on  each 
side  of  the  middle  of  the  vein  at  the  surface. 
Section  2322  (page  1425)  declares  that  locators 
on  the  public  domain  so  long  as  they  comply 
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with  the  laws  and  local  regulations  consistent 
therewith  shall  have  the  exclusive  right  of  pos- 
session and  enjoyment  of  all  the  surface  in- 
cluded within  the  lines  of  their  location,  and  of 
all  veins,  lodes,  and  ledges  throughout  their 
entire  depth,  the  top  or  apex  of  which  lies  in- 
side of  such  surface  lines  extended  downward 
vertically.  Section  2334  (section  1426)  requires 
that  the  locations  be  distinctly  marked  on  the 
ground,  so  that  the  boundaries  can  be  readily 
traced,  and  sections  2325  and  2326  (pages  1429, 
1430)  provide  that  the  owner  may  obtain  a 
patent  from  the  United  States  by  procuring 
the  Surveyor  General  to  survey  and  plat  the 
same,  filing  an  application  in  the  proper  land 
office,  and  giving  the  required  notice.  Held, 
that  since  the  grant  of  the  exclusive  right  to 
possession  of  the  ground  included  within  the 
lines  of  a  location  is  a  present  grant,  taking 
effect  from  the  date  of  the  location,  a  locator, 
having  established  his  side  lines  in  good  faith, 
is  protected  against  subsequent  locators  on  the 
land  included  within  the  lines  as  originally  lo- 
cated, though  it  may  be  subsequently  deter- 
mined by  reason  of  an  inaccuracy  in  the  loca- 
tion of  the  vein  or  lode  when  the  claim  was 
located  that  the  side  lines  at  the  end  were 
more  than  300  feet  distant  from  the  center 
thereof. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  «|  29-36;   Dec.  Dig.  | 

ia*l 

2.  Mikes  and  Minerals  (5  18*)— Location 
— Bod n d abies-— Side  Lines. 

The  rule  that  where  a  locator  has  marked 
his  corners  so  that  the  side  lines  lie  more  than 
300  feet  from  the  apex  of  the  vein  as  located 
at  the  time,  or  otherwise  marks  a  claim  larger 
than  allowed  by  statute,  he  cannot  claim  the 
excess  as  against  a  subsequent  locator  of  ad- 
joining ground,  does  not  apply  to  a  case  where 
a  claim  of  the  statutory  size  was  originally 
located  in  good  faith,  but,  by  a  mistake  as  to 
the  actual  location  of  the  vein  as  evidenced  by 
subsequent  exploration,  the  side  lines  were  not 
each  300  feet  distant  from  the  center  thereof. 

fEd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  §  18.*] 

3.  Mines  and  Minerals  (8  17*)— Location— 
Discovert — Evidence. 

Evidence  that  there  were  seams  of  min- 
erals on  a  claim  located  by  witness  without 
any  showing  as  to  what  the  minerals  were  was 
insufficient  to  establish  a  discovery  of  valuable 
minerals  within  the  lines  of  the  claim  essen- 
tial to  the  valid  location  of  a  mining  claim. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §§  24-28;    Dec.  Dig.  I 


4.  Mines  and  Minerals  (5  20*)— Location- 
Bound  abies— Marking  Out  Ground. 

Where  the  boundaries  of  a  mining  claim 
were  not  marked  on  the  ground,  the  location 
was  invalid. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  40-44;  Dec.  Dig.  | 
20.*] 

5.  Mines  and  Minerals  (|  38*)— Mining 
Claim  —  Assessment  Work  — Failure  to 

PeBFOBM— FOBEEITURE— PLEADING. 

Where,  in  an  action  to  recover  certain 
mining  claims,  the  S.  location  was  not  mention- 
ed in  the  pleadings  of  either  party,  but  defend- 
ant claimed  some  rights  with  reference  thereto, 
evidence  showing  a  forfeiture  of  the  location  by 
a  failure  to  perform  assessment  work  was  ad- 
missible on  plaintiff's  behalf  without  an  ex- 
press plea. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec  Dig.  §  88.*] 


v.  HILL  1C3 

6.  Estoppel  (|  110*)— Estoppel  in  Pais— 

Pleading. 

The  defense  of  estoppel  in  pais  must  be 
specially  pleaded  in  order  to  be  available. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  S  800;  Dec.  Dig.  §  110.*] 

In  Bank.  Appeal  from  Superior  Court 
Eldorado  County;  N.  D.  Arnot  Judge. 

Action  by  H.  A.  Harper  against  Seymour 
Hill  and  another.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  a  new 
trial,  defendants  appeal.  Reversed. 

W.  3.  McGee,  Wm.  B.  Colby,  and  Geo.  H. 
Thompson,  for  appellants.  Chas.  A.  Swisler, 
for  respondent 

SHAW,  J.  The  defendants  have  appealed 
from  the  judgment  and  also  from  an  order 
denying  their  motion  for  a  new  trial. 

The  plaintiff  sued  to  recover  possession  of 
a  mining  claim  known  as  the  "Santa  Ynez 
gold  mine."  The  principal  controversy  Is  In 
regard  to  the  respective  rights  of  the  plaintiff 
and  defendants  to  the  southerly  part  of  said 
Santa  Ynez  claim  which  overlaps  the  north- 
erly part  of  a  mining  claim  located  by  the 
defendants  known  as  the  "Lookout  quartz 
claim."  The  defendants  also  claim  practi- 
cally the  whole  of  the  surface  of  the  Santa 
Ynez  gold  mine  by  virtue  of  a  certain  alleged 
mining  location  known  as  the  "Mountain 
View  quartz  claim."  These  claims  of  defend- 
ants were  asserted  in  a  cross-complaint  It 
Is  also  claimed  that  defendants  had  a  right 
to  the  ground  under  a  location  in  1896  of  a 
claim  called  the  "Success"  mine.  The  court 
found  that  the  locations  of  the  Mountain 
View  quartz  claim  and  the  Success  claim 
were  invalid  and  that  the  plaintiff  was  en- 
titled to  the  ground  within  the  Santa  Ynez 
gold  mine  which  overlapped  the  Lookout 
quartz  claim,  and  gave  judgment  according- 
ly. All  the  claims  in  question  were  located 
upon  public  lands  of  the  United  States. 

We  will  first  consider  the  respective  rights 
to  the  ground  within  the  overlapping  limits 
of  the  Lookout  and  Santa  Ynez  claims.  The 
Lookout  claim  was  located  and  marked  on 
the  ground  In  1889  by  the  defendants,  and 
ever  since  that  time  they  have  claimed  pos- 
session of  it  and  have  done  the  work  requir- 
ed by  law.  The  Santa  Ynez  was  located 
and  marked  by  the  plaintiff  on  September  21, 
1904.  His  claim  of  right  to  Include  in  it  a 
part  of  the  ground  covered  by  the  Lookout 
claim  is  based  on  the  theory  that  the  south- 
erly line  of  the  latter  is  situated  more  than 
300  feet  from  the  actual  line  of  the  apex  of 
the  Lookout  lode  or  vein.  The  facts  appear 
to  be  that  in  1889,  when  the  defendants  made 
the  original  discovery  and  location  of  the 
Lookout  mine,  they  put  monuments  at  each 
end  of  the  claim  at  the  place  where  they 
then  believed  the  apex  of  the  vein  to  be. 
Corners  were  marked  at  each  end  at  a  dis- 
tance of  300  feet  from  the  end  center  monu- 
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menta  so  placed,  thus  marking  a  claim  1,500 
feet  long  and  600  feet  wide,  as  the  law  pro- 
vides and  allows.  At  the  trial  evidence  was 
Introduced  tending,  as  it  is  claimed,  to  prove 
that  the  monument  so  placed  at  the  center 
of  the  east  end  of  the  claim  had  not  been 
placed  on  the  apex  of  the  Lookout  vein,  but 
was  located  some  23  feet  south  of  said  apex. 
The  findings  describe,  as  the  true  line  of  the 
apex,  a  line  running  from  the  east  line  west- 
erly through  the  claim.  This  line  at  its  east- 
erly end  lies  northerly  of  the  line  indicated 
as  such  by  the  original  center  end  monu- 
ments. The  court  below  was  of  the  opinion 
that  the  actual  line  of  the  apex  as  disclosed 
by  the  evidence  at  the  trial  should  control 
the  boundaries  of  the  claim,  that  the  defend- 
ants had  the  right  to  only  three  hundred 
feet  south  of  that  line  on  the  surface,  and 
that,  as  the  original  southerly  line  was  locat- 
ed more  than  that  distance  from  the  true 
line  of  the  apex  of  the  vein,  such  original 
line  must  be  drawn  in  and  the  excess  given 
to  the  plaintiff  under  his  later  location.  The 
main  question  is  whether  the  surface  loca- 
tion and  boundaries  of  a  mining  claim  are 
to  be  determined  by  the  position  of  the  apex 
of  the  vein  as  it  is  ascertained  and  marked 
on  the  ground,  in  good  faith,  at  the  time  the 
claim  1b  originally  located  and  marked,  or 
by  the  real  position  of  such  apex  as  it  may 
be  subsequently  proven  to  be,  In  a  trial  with 
an  adjoining  claimant. 

Section  2320  of  the  United  States  Revised 
Statutes  (U.  S.  Comp.  St  1901,  p.  1424),  so 
far  as  material  to  the  question,  is  as  follows: 
"A  mining-claim  located  after  the  tenth  day 
of  May  eighteen  hundred  and  seventy-two, 
whether  located  by  one  or  more  persons,  may 
equal,  but  shall  not  exceed,  one  thousand  five 
hundred  feet  in  length  along  the  vein  or 
lode;  but  no  location  of  a  mining-claim  shall 
be  made  until  the  discovery  of  the  vein  or 
lode  within  the  limits  of  the  vein  located. 
No  claim  shall  extend  more  than  three  hun- 
dred feet  on  each  side  of  the  middle  of  the 
vein  at  the  surface.  •  *  •  The  end  lines 
of  each  claim  shall  be  parallel  to  each  other." 
Section  2322  (page  1425)  provides  that  the 
locators  of  a  mining  location  "on  any  min- 
eral vein,  lode,  or  ledge,"  on  the  public  do- 
main, so  long  as  they  comply  with  the  laws 
of  the  United  States  and  local  regulations 
consistent  therewith,  "shall  have  the  exclu- 
sive right  of  possession  and  enjoyment  of  all 
the  surface  Included  within  the  lines  of  their 
locations,  and  of  all  veins,  lodes  and  ledges 
throughout  their  entire  depth,  the  top  or 
apex  of  which  lies  inside  of  such  surface 
lines  extended  downward  vertically"  al- 
though, below  the  apex,  such  veins,  lodes, 
or  ledges  may  diverge  beyond  the  side  line 
planes,  but  not  where  they  go  outside  the 
end  line  planes.  Section  2324  (page  1426) 
provides  that  "the  location  must  be  distinct- 
ly marked  on  the  ground  so  that  the  bound- 
aries can  be  readily  traced,"  and  that  all 
records  of  mining  claims  shall  contain  "the 


date  of  the  location,  and  such  a  description 
of  the  claim  or  claims  located  by  reference 
to  some  natural  object  or  permanent  monu- 
ment as  will  identify  the  claim."  Sections 
2325  and  2326  (pages  1429  and  1430)  provide, 
in  snbstance,  that  the  owner  of  such  mining 
location  may  obtain  a  patent  from  the  United 
States  therefor  by  procuring  the  Surveyor 
General  to  survey  and  plat  the  same,  filing 
an  application  in  the  proper  land  office  and 
giving  notice  as  directed.  It  is  declared  in 
section  2325  that  "a  patent  for  any  land 
claimed  and  located  for  valuable  deposits 
may  be  obtained" ;  that  any  person  "having 
claimed  and  located  a  piece  of  land"  may  file 
application  for  a  patent  therefor. 

The  grant  of  the  exclusive  right  of  posses- 
sion and  enjoyment  of  the  ground  Included 
within  the  lines  of  the  location  is  a  present 
grant  which  takes  effect  as  soon  as  the  loca- 
tion is  legally  made.  It  refers  to  the  lines  as 
then  established,  and  gives  the  right  to  the 
ground  inclosed  thereby.  The  necessary  Im- 
plication of  the  language  is  that  the  "surface 
included  within  the  lines  of  their  locations'* 
which  they  have  an  immediate  right  to  pos- 
sess and  enjoy  is  the  surface  as  then  "dis- 
tinctly marked  on  the  ground."  The  state- 
ment that  "no  claim  shall  extend  more  than 
three  hundred  feet  on  each  side  of  the  middle 
of  the  vein  at  the  surface,"  if  taken  strictly 
and  literally,  might  seem  to  refer  to  the 
actual  position  of  the  apex,  rather  than  to 
the  place  marked  as  such  by  the  locator. 
But  the  other  provisions  require  a  different 
interpretation. 

The  reference  is  to  the  vein  as  honestly 
marked  by  the  claimant  at  the  time  as  the 
center  of  the  claim  of  which  he  then  takes 
possession.  There  are  also  practical  reasons 
which  forbid  such  literal  construction. 
Lodes  or  veins  frequently  do  not  appear  upon 
the  surface  except  at  Intervals.  Sometimes 
they  may  not  appear  at  all.  The  true  apex 
or  middle  of  the  vein  may  not  be  accurately 
determinable  except  by  extensive  excavations. 
The  eastern  end  of  the  vein  of  the  Lookout 
mine  was  covered  with  soil  at  the  time  of 
the  location.  Its  true  position  was  only  dis- 
closed by  subsequent  excavations,  and  It  is 
still  In  dispute.  Such  veins  do  not  run  In 
straight  lines  throughout  their  courses,  but 
with  many  turns  and  angles.  Detached 
masses  projecting  above  the  surface  may  be 
mistaken  for  the  ledge  or  vein.  The  ore 
may  occur  in  a  blanket  formation  having  no 
distinct  apex.  If  the  construction  contended 
for  should  prevail,  a  mining  location  which 
the  law  declares  shall  secure  an  immediate 
right  of  possession  to  the  surface  within  the 
marked  lines  would  often  be  a  mere  float,  a 
tentative  location,  to  be  changed  and  adjust- 
ed from  time  to  time  to  the  actual  location 
of  the  vein,  at  the  instance  of  adjoining 
claimants,  as  subsequent  developments  may 
indicate.  It  would  not  become  fixed  and  per- 
manent as  against  third  persons,  until  the 
patent  was  Issued.    That  the  location,  aa 
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made,  may  not  be  binding  on  the  United 
States,  and  that  In  making  the  survey  for  a 
patent  the  Surveyor  General  may  ascertain 
and  locate  the  true  line  of  the  apex  to  fix  the 
boundaries,  may  be  conceded.  See  Howeth 
t.  Sullenger,  113  Cal.  561,  45  Pac.  841.  But 
It  Is  the  clear  Intent  of  the  statute  that  In 
the  meantime,  and  as  against  all  others,  the 
locator  who  has  in  good  faith  made  the  dis- 
covery and  marked  the  boundaries  with  re- 
gard to  the«positlon  of  the  apex  as  he  then 
finds  and  believes  It  to  be  shall  be  protected 
In  the  possession  of  the  surface  thus  ascer- 
tained, and  that  the  monuments  he  then  sets 
shall  control  the  location  of  the  claim.  Any 
other  interpretation  would  produce  great  con- 
fusion and  uncertainty,  and  Invite  disputes 
and  litigation.  The  object  of  the  enactment 
of  the  statute,  which  evidently  was  to  give 
certainty  of  location  and  security  of  titles  to 
mining  claims  and  prevent  litigation  over 
them,  would  be  defeated. 

Substantially  the  same  effect  was  given  to 
the  statute  by  the"  Supreme  Court  of  Nevada 
in  Golden  Fleece  Co.  v.  Cable  Con.  Co.,  12 
Xev.  329,  and  Gleeson  v.  Martin  White  M. 
Co.,  13  Nev.  456,  Chief  Justice  Beatty,  then 
of  the  Supreme  Court  of  Nevada,  writing  the 
opinion.  In  the  Golden  Fleece  Case  the  plain- 
tiff, after  locating  its  claim  according  to 
what  it  then  took  to  be  the  line  of  the  vein, 
discovered  that  the  actual  course  of  the  vein 
was  at  right  angles  to  the  line  located.  It 
then  undertook  to  swing  its  claim  around  to 
correspond  with  the  true  line  of  the  vein. 
Others  had  in,  the  meantime  located  the  ad- 
joining ground,  and  they  objected  to  the 
change.  After  showing  that  under  the  rules 
of  miners  prior  to  the  enactment  of  the  stat- 
ute of  1872  a  claim  was  located  by  marking 
upon  the  vein  alone,  and  that  the  vein  was 
then  the  sole  criterion  of  location,  the  court 
discusses  the  change  made  by  that  statute, 
saying:  "Under  that  law  (of  1872)  it  cannot 
be  doubted  that  it  (plaintiff)  is  bound  by  the 
lines  of  its  surface  claim  in  favor  of  a  sub- 
sequent locator.  It  is  true  that  the  vein  is 
the  principal  thing  and  the  surface  but  an 
incident  thereto;  but  it  is  also  true  that  the 
mining  law  has  provided  no  means  of  locating 
a  vein  except  by  defining  a  surface  claim. 
Including  the  croppings  or  point  at  which 
the  vein  is  exposed,  and  the  part  of  the  vein 
located  is  determined  by  reference  to  the 
lines  of  the  surface  claim.  These  lines  are 
fixed  by  the  monuments  on  the  ground,  and 
they  cannot  be  changed  so  as  to  interfere 
with  other  claims  subsequently  located." 
Referring  then  to  the  part  of  the  statute  re- 
lating to  the  records  required  by  local  rules, 
the  opinion  proceeds:  "The  requirements  of 
the  law  as  to  what  the  record  shall  show  are 
evidently  designed  to  fix  the  locus  of  the 
claim,  in  order  to  prevent  floating.  But  the 
monuments  defining  the  claim  on  the  ground 
answer  this  purpose  better  than  the  record, 
and  if  they  are  to  be  erected  in  the  beginning 
there  can  be  but  little  use  ever  to  make  a 


record;  and  in  fact  It  is  not  made  obligatory 
by  law.  *  •  *  All  that  is  decided  upon 
this  point  is  that  under  the  law  of  Congress, 
unaided  by  any  supplementary  miners'  rules, 
there  is  no  means  of  locating  a  quartz  vein 
except  by  marking  out  surface  lines,  and  that, 
when  these  lines  have  been  marked,  they 
cannot  be  changed  so  as  to  take  In  ground 
that  "has  been  located  by  others  prior  to  such 
attempted  change." 

In  the  Gleeson  Case  this  language  is  ap- 
proved, and  the  court  further  says:  "The 
vein  is  the  principal  thing  in  the  sense  that 
It  Is  for  the  sake  of  the  vein  that  the  loca- 
tion is  made.  The  surface  is  of  no  value 
without  it  No  location  can  be  made  until 
a  vein  has  been  discovered  within  its  limits, 
and  the  surface  must,  or  at  least  ought  to, 
be  located  in  conformity  with  the  course  of 
the  vein.  Rev.  St  2320.  But  the  location  is 
of  a  piece  of  land  Including  the  vein.  •  *  • 
This  section  alone  shows  that  it  is  a  sur- 
face parallelogram  not  less  than  50  feet  in 
width  that  must  be  located.  But  the  pur- 
pose of  the  law  is  more  clearly  indicated  by 
the  granting  clause.  *  *  •  The  vein  orig- 
inally discovered,  and  for  the  sake  of  which 
the  location  is  made,  is  lumped  in  with  other 
mineral  deposits  that  may  happen  to  exist 
within  the  limits  of  the  surface  claim,  and 
no  part  of  it  is  granted  except  that  part 
the  top  or  apex  of  which  lies  inside  the  sur- 
face lines  extended  downward  vertically. 
This,  it  would  seem,  ought  to  be  conclusive, 
but  the  language  of  section  2325  is,  If  pos- 
sible, still  more  convincing:  'A  patent  for 
any  land  claimed  and  located  for  valuable 
deposits  may  be  obtained  in  the  following 
manner:  Any  person,  association  or  corpora- 
tion authorized  to  locate  a  claim  under  this 
chapter,  having  claimed  and  located  a  piece 
of  land  for  such  purposes,'  may  by  taking  tee 
prescribed  steps  obtain  the  title  upon  pay- 
ment of  five  dollars  per  acre  for  the  land. 
Thus  it  appears  that  a  location  must  be 
made  by  taking  up  'a  piece  of  land'  to  in- 
clude it  No  other  means  are  provided."  As 
to  the  object  and  policy  of  the  statute  the 
court  says:  "Before  the  statute  he  could 
claim  no  more  than  400  feet  of  the  vein,  and 
of  that  he  was  not  secure  for  a  day.  The 
moment  he  developed  rich  ore  he  was  beset 
by  trespassers,  and,  In  order  to  enjoin  them 
from  stealing  his  property,  was  obliged  to 
trace  the  vein  between  them  and  the  loca- 
tion point  He  was  harassed  with  litiga- 
tion, and  his  means  often  entirely  consumed 
In  the  prosecution  of  work  not  necessary  to 
the  development  of  his  mine,  but  essential 
for  the  vindication  of  his  title.  Under  the 
new  law  this  source  of  vexation  and  expense 
is  entirely  swept  away.  Within  his  surface 
lines  the  discoverer  of  a  vein  is  secure. 
*  •  •  Sound  policy,  therefore,  concurs 
with  the  language  of  the  statute  in  sustain- 
ing our  conclusion  that  a  vein  can  only  be 
located  by  means  of  a  surface  claim.  *  *  * 
The  object  of  the  law  in  requiring  the  1  oca  - 
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tion  to  be  marked  on  the  ground  Is  to  fix  the 
claim,  to  prevent  floating  or  swinging,  so  that 
those  who  In  good  faith  are  looking  for  un- 
occupied ground  In  the  vicinity  of  previous 
locations  may  be  enabled  to  ascertain  exactly 
what  has  been  appropriated  In  order  to  make 
their  locations  upon  the  residue." 

These  observations  were  made  with  ref- 
erence to  the  rights  of  subsequent  locators 
of  adjoining  ground  against  changes  in  the 
lines  attempted  by  the  first  locators.  But 
the  point  of  the  decision  is  that  the  rights 
of  the  parties  are  fixed  by  the  lines  marked 
on  the  ground  when  the  location  Is  made. 
If  the  lines  so  fixed  protect  subsequent  lo- 
cators against  changes  afterwards  sought  to 
be  made  by  the  first  locator,  they  must  be 
equally  potent  to  protect  the  first  locator 
against  changes  sought  to  be  made  against 
his  Interest  by  subsequent  locators.  The  gen- 
eral principle  that  the  location  as  made  on 
the  ground  controls  the  rights  of  the  parties 
is  stated  in  the  following  cases:  Iron  S.  M. 
Co.  v.  Elgin,  etc.,  Co.,  118  U.  S.  207,  6  Sup. 
Ct  1177,  30  L.  Ed.  98;  Watervale  M.  Co.  v. 
Leach,  4  Ariz.  34,  33  Pac.  420;  Wyoming  Co.. 
v.  Champion  Co.  (C.  C.)  63  Fed.  648;  Mining 
Co.  v.  Tarbet,  98  U.  S.  468,  23  L.  Ed.  233; 
and  Leadville  Co.  v.  Fitzgerald,  Fed.  Cas.  No. 
8,158. 

There  are  many  cases  which  establish  the 
doctrine  that  where  the  locator  has  marked 
his  corners  so  that  the  side  lines  lie  more 
than  300  feet  from  the  apex  of  the  vein  as 
located  by  him  at  the  time,  or  otherwise 
marks  a  claim  larger  than  the  limits  allowed 
by  the  statute,  he  cannot,  as  against  a  sub- 
sequent locator  of  adjoining  ground,  claim 
the  excess,  and  that  a  court  may  adjudge 
that  his  side  lines  shall  be  "drawn  in"  to  a 
position  not  more  than  300  feet  from  the 
general  course  of  the  center  line.  McEllIgott 
v.  Krogh,  151  Cal.  132,  90  Pac.  823;  Howeth 
v.  Sullenger,  113  Cal.  551,  45  Pac.  841:  South- 
ern Cal.  R  Co.  v.  O'Donnell,  3  Cal.  App. 
386,  85  Pac.  932;  Thompson  v.  Spray,  72 
Cal.  533,  14  Pac.  182;  English  v.  Johnson, 
17  Cal.  118,  76  Am.  Dec.  574;  Hansen  v. 
Fletcher,  10  Utah,  266,  37  Pac.  480;  Rich- 
mond v.  Rose,  114  U.  S.  576,  5  Sup.  Ct  1055, 
29  L.  Ed.  273.  These  and  other  cases  to  the 
same  effect  are  cited  by  the  plaintiff  in  sup- 
port of  the  proposition  that  the  side  lines 
will  be  drawn  in  when  the  court,  upon  evi- 
dence taken  and  in  the  light  of  developments 
subsequent  to  the  original  location,  ascer- 
tains that  the  locator  mistook  the  actual 
location  of  the  vein  where  it  does  not  show 
upon  the  surface,  and  that  the  mining  claim 
is  always  subject  to  change  of  position  If 
new  evidence  or  discoveries  demonstrate  that 
the  vein  is  situated  elsewhere  than  In  the 
position  it  was  supposed  to  occupy.  None  of 
them  supports  the  proposition.  In  each  the 
court  assumed  that  by  some  mistake  the  side 
line  or  corner  had  been  originally  located  too 
far  from  the  place  located  as  the  apex  of  the 
vein,  and  the  question  Involved  and  decided 


was  the  effect  of  such  a  mistake  In  measur- 
ing from  the  center  stake  or  monument  For 
example,  In  McEllIgott  v.  Krogh,  although  it 
is  not  expressly  so  stated  in  the  opinion,  the 
fact  was,  as  the  record  on-  file  shows,  that 
the  court  found  that  the  true  line  of  the 
vein  and  the  line  thereof  as  originally  locat- 
ed were  substantially  identical.  The  ques- 
tion of  the  effect  of  a  difference  between  the 
actual  place  of  the  apex  and  the  original 
monuments  set  to  locate  it  was  noj;  presented, 
and  nothing  said  in  the  opinion  can  be  taken 
as  an  expression  of  an  opinion  upon  that 
question. 

Of  course,  we  do  not  here  consider  the 
effect  of  a  fraudulent  or  Intentional  mlsloca- 
tlon  of  the  vein.  The  evidence  shows  that 
at  the  eastern  end  the  vein  did  not  appear 
upon  the  surface,  and  that  the  defendants 
erected  the  center  monument  at  that  end  of 
the  Lookout  claim  In  good  faith  at  the  point 
where  they  believed  the  vein  extended  across 
the  end  line  thereof.  Upon  the  facts  found 
and  shown  by  the  undisputed  evidence,  the 
court  erred  In  giving  to  the  plaintiff  the 
ground  Included  within  the  original  limits 
of  the  Lookout  location  and  embraced  in  the 
overlap  of  the  Santa  Ynez  claim.  We  have 
assumed  that  the  evidence  is  sufficient  to 
show  that  the  vein  is  situated  off.  the  located 
line  as  the  findings  declare.  The  appellants 
earnestly  contend  that  the  findings  are  with- 
out support  in  this  particular.  Our  conclusion 
that  the  original  monuments  control  makes 
it  unnecessary  to  consider  this  question  of 
the  sufficiency  of  the  evidence. 

The  findings  that  the  Mountain  View  and 
Success  locations  were  invalid  are  sustained 
by  the  evidence.  The  record  does  not  set 
forth  any  substantial  evidence  of  a  discovery 
of  valuable  mineral  within  the  lines  of  the 
claim.  The  defendants  testified  that  there 
were  seams  of  mineral  upon  the  claim,  but 
they  did  not  state  of  what  such  mineral 
consisted.  That  term  is  too  vague  and  gener- 
al to  Justify  this  court  In  reversing  a  finding 
upon  the  theory  that  the  witnesses  intended 
to  declare  that  the  mineral  hi  question  was 
valuable  and  of  a  character  that  would  sup- 
port a  mining  location  under  the  laws  of 
the  United  States.  A  discovery  of  valuable 
mineral  within  the  located  boundaries  is  an 
essential  prerequisite  to  a  valid  mineral  lo- 
cation upon  public  lands  of  the  United  States. 
In  addition  to  this  defect  there  was  evidence 
that  the  boundaries  of  these  claims  were 
not  marked  upon  the  ground  by  any  monu- 
ments, or  at  all.  As  to  the  Success  mine, 
there  was  no  evidence  that  any  work  was 
done  upon  the  claim  after  the  years  1897 
and  1898.  Under  some  circumstances,  it 
would  be  necessary  to  plead  the  forfeiture 
to  take  advantage  of  such  failure.  But  here 
the  claim  under  the  Success  location  was  not 
mentioned  In  the  pleadings  of  either  party. 
Evidence  concerning  it  if  admissible  at  all, 
was  so  only  under  the  general  Issue  upon  the 
allegation  of  right  and  title.  In  this  condl- 
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Hon  of  the  pleadings,  evidence  showing  the 
forfeiture  was  admissible  on  behalf  of  the 
plaintiff,  without  express  plea.  Blood  v.  La 
Serena,  etc,  Co.,  113  CaL  229, 41  Pac.  1017,  46 
Pac.  232. 

It  Is  farther  claimed  that  plaintiff  made  a 
binding  agreement  in  parol  with  the  defend- 
ants, whereby  he  Is  estopped  to  claim  against 
them  more  than  a  one-third  interest  in  that 
part  of  the  Santa  Ynez  claim  not  included 
in  the  Lookout  overlap.  He  never  executed  any 
written  agreement  to  that  effect  This  conten- 
tion of  the  defendants  is  based  entirely  upon 
a  supposed  estoppel  by  conduct  The  ques- 
tion Is  not  presented  by  the  record,  and  can- 
not be  considered.  The  pleadings  make  no 
allusion  to  it  whatever,  and  there  Is  no  find- 
ing upon  it  It  is  a  well-established  rule 
that  if  a  defendant  relies  on  an  estoppel  in 
pals  as  a  defense  to  the  plaintiff's  action,  the 
facts  constituting  the  estoppel  must  be  spe- 
cially pleaded.  Dl  Nola  v.  Allison,  143  Cal. 
115,  76  Pac.  976,  65  L.  R.  A.  419,  101  Am. 
St  Rep.  84;  Newhall  v.  Hatch,  134  Cal.  273, 
66  Pac  266,  55  L.  R.  A.  673;  Etcheborne  v. 
Anserals,  45  CaL  121;  Davis  v.  Davis,  26 
Cal.  39,  85  Am.  Dec.  157.  We  are  not  to 
be  understood  as  Intimating  that  the  facts 
claimed  to  exist  would  have  constituted  such 
estoppel,  even  If  they  had  been  properly 
pleaded. 

The  judgment  and  order  are  reversed. 

We  concur:  ANGELLOTTT,  J.;  SLOSS, 
J.;  LORIGAN,  J.;  KELVIN,  J. 


UNITED  REAL  ESTATE  &  TRUST  CO.  v. 

BARNES.    (L.  A  2,457.) 
(Supreme  Court  of  California.   Jan.  11,  1911.) 

1.  Municipal  Corporations  (8  449*)— Pub- 
lic Improvements— Order  for  Assessment 
—Conclusiveness— Statutes. 

In  proceedings  under  Act  March  6,  1889 
(St  1889,  c  76),  had  in  conformity  to  sections  2 
to  5  inclusive,  the  decision  of  the  council  or- 
dering an  assessment  Is  conclusive  on  a  prop- 
erty owner  who  presented  no  objections. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1072;  Dec.  Dig.  § 
449.*] 

2.  Equity  (f  11*)  — Grounds  or  Action  — 
Fraud. 

Fraud  without  damage  is  not  ground  for 
equitable  relief. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  |  21 ;  Dec.  Dig.  f  ll.*J 

a  Judgment  (f  9*)— Disqualification  or 
Judge— Personal  Interest— Effect. 

At  common  law  the  fact  that  a  person  act- 
ing In  a  judicial  capacity  had  a  personal  in- 
terest in  the  result  did  not  make  the  judgment 
void,  but  it  was  a  mere  error  or  irregularity 
not  going  to  the  jurisdiction  and  which  could 
be  corrected  on  review;  there  being  an  excep- 
tion in  the  case  of  inferior  boards  or  tribunals 
for  whose  determination  there  was  no  provi- 
sion for  review. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  i  9;*  Judges,  Cent  Dig.  Si  237,  239.] 
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4.  Judgment  (I  9*)  —  Disqualification  of 
Judge— Effect. 

Where  statutes  expressly  forbid  persons 
performing  judicial  functions  from  acting  where 
they  are  interested,  such  interest,  if  subsequent- 
ly shown,  renders  the  decision  void. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec  Dig.  5  9;*  Judges,  Cent  Dig.  81  237, 
239.] 

5.  Municipal  Corporations  (§§  488,  489*)— 
Public  Improvements— Preliminary  Pro- 
ceedings—Estoppel to  Attack  Proceed- 
ings. 

Act  March  6,  1889  (St  1889,  c  76)  8  6, 
provides  that  the  council  shall  appoint  three 
commissioners  to  assess  benefits  and  damages; 
the  qualifications  of  the  commissioners  not  be- 
ing specified,  and  by  sections  9,  10,  and  13 
the  commissioners  are  required  to  make  a  writ- 
ten report  to  the  council  which  shall  give  10 
days'  notice  to  show  cause  why  the  report 
should  not  be  confirmed,  and,  if  no  objection 
is  made,  the  council  under  section  14  may  con- 
firm the  report,  and  by  section  15  a  certified 
copy  of  the  report  as  confirmed  becomes  the 
assessment  roll.  Held,  that  a  property  owner 
who  failed  to  appear  before  the  council  and 
make  objection  waived  the  objection  that  the 
commissioners  were  disqualified  because  they 
owned  property  in  the  assessment  district 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  88  1147-1152;  Dec 
Dig.  88  488,  489.*] 

6.  Constitutional  Law  (8  290*)— Due  Pro- 
cess—Assessment Proceedings. 

The  constitutional  mandate  of  due  process 
of  law  is  not  violated  by  Act  March  6,  1889 
(St  1889,  c  76)  88  9,  10,  13,  14.  empowering 
a  city  council  to  set  a  time  for  the  hearing  of 
objections  to  the  report  of  commissioners  in 
assessment  proceedings,  and  to  determine  such 
objections. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  8  873;  Dec  Dig.  8  290.*] 

7.  Pleading  (8  9*)— Matters  of  Fact  or 
Conclusions  —  validity  of  Particular 
Acts* 

Plaintiff,  seeking  to  enjoin  the  collection  of 
an  assessment  because  land  outside  the  assess- 
ment district  had  been  assessed,  alleged  the  as- 
sessment of  the  whole  of  a  particular  lot  *nd 
copied  the  assessment  in  his  complaint,  but  did 
not  set  out  the  plat  which  by  act  of  March  6, 
1889  (St.  1889,  c.  76)  8  10,  Is  made  a  sufficient 
description.  Held,  that  the  court  on  an  exam- 
ination of  the  copy  set  out  in  the  complaint, 
and  in  view  of  the  rule  that  the  pleadings  are 
to  be  taken  most  strongly  against  the  pleader, 
would  not  presume  an  attempt  to  do  that  which 
the  statute  forbids,  but  would  treat  the  allega- 
tion as  a  mere  conclusion  of  law  not  supported 
by  the  facts. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  8  29;  Dec  Dig.  8  0.*] 

In  Bank.  Appeal  from  Superior  Court, 
San  Diego  County;  T.  L.  Lewis,  Judge. 

Action  by  the  United  Real  Estate  &  Trust 
Company  against  T.  L  Barnes,  as  Superin- 
tendent of  Streets  of  the  City  of  San  Diego. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

See,  also,  108  Pac  308. 

James  E.  Wadham  and  Chas.  P.  Prltchard, 
for  appellant  Ward,  Wells  &  Ward,  for 
respondent 

SHAW,  J.  This  is  an  action  against  the 
defendant,  as  superintendent  of  streets  In 


•For  other  eases  see  same  topic  sad  section  NUMBER  in  Dee.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Bep'r  Indexes 
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the  city  of  San  Diego,  to  enjoin  the  collec- 
tion of  a  street  assessment  and  to  declare 
such  assessment  void.  The  court  below  sus- 
tained a  -general  demurrer  to  the  complaint, 
and  gave  judgment  for  the  defendant,  from 
which  the  plaintiff  appeals.  The  assess- 
ment in  question  was  made  in  a  proceediug 
under  the  act  of  March  6,  1899  (St  1889, 
p.  70),  to  raise  funds  for  the  payment  of  the 
costs,  damages,  and  expenses  of  opening  a 
part  of  Twenty-Eighth  street  in  the  city  of 
San  Diego.  The  plaintiff  owns  land  lying 
within  the  boundaries  of  the  district  assess- 
ed. The  assessment  upon  his  land  amounted 
to  the  sum  of  $1,080. 

1.  The  first  objection  to  the  validity  of  the 
assessment  is  that  the  assessment  district 
does  not  include  all  the  land  benefited  by 
the  opening  of  the  street  It  is  alleged  that 
a  certain  tract  of  land  is  situated  on  the 
side  of  said  street  opposite  to  that  of  plain- 
tiff, and  that  it  is  as  much  benefited  by  the 
opening  thereof  as  the  lands  of  the  plain- 
tiff. The  statute  under  which  these  pro- 
ceedings were  had!  provides  that  the  city 
council  shall  pass  a  resolution  of  intention 
describing  therein  the  boundaries  of  the  dis- 
trict of  land  to  be  assessed  to  pay  the  damag- 
es, cos ts,  and  expenses,  that  notice  of  such  res- 
olution shall  be  posted  and  published,  and  that 
within  10  days  thereafter  any  person  interest- 
ed in  the  extent  of  the  assessment  district  may 
make  objections  thereto,  and  at  the  next 
meeting  thereafter  the  council  must  fix  the 
time  for  hearing  such  objections  and  notify 
the  person  objecting  thereof  by  mail.  At 
the  hearing  thus  provided,  the  council  must 
"hear  the  objections  urged,  and  pass  upon 
the  same  and  its  decision  shall  be  final  and 
conclusive."  Sections  2,  3,  4,  5.  These  pro- 
ceedings Were  had  in  all  respects  as  requir- 
ed by  law.  No  objections  were  made  by  the 
plaintiff,  or  by  any  other  person,  and,  after 
the  time  for  the  objections  had  expired,  the 
council  ordered  that  the  street  be  opened 
and  appointed  commissioners  to  assess  the 
benefits  and  damages.  '  The  decision  thus 
made  by  the  council  is  conclusive  upon  the 
plaintiff.  The  case  cannot  be  distinguished 
in  this  particular  from  Duncan  v.  Ramish, 
142  Cal.  691,  G96,  76  Pac.  663,  665,  and  the 
numerous  cases  there  cited.  In  that  case 
the  court  said  with  respect  to  a  similar  ob- 
jection: "It  is  enough  for  the  local  property 
owner  that  he  has  a  right  to  be  heard  be- 
fore the  city  council  upon  the  question,  by 
filing  a  petition  of  remonstrance  in  the  pro- 
ceeding prescribed  by  law,  setting  forth  his 
reasons  why  the  improvements  should  not 
be  made.  Upon  this  the  council  must  de- 
cide the  question,  and  its  decision  is  final." 
In  the  same  case,  speaking  of  an  objection 
with  respect  to  the  size  of  an  assessment 
district,  it  was  further  said:  "It  must  be 
held  that  the  property  owner,  having  this 
right  must  avail  himself  of  it  or  be  con- 
cluded by  the  decision  of  the  council."  The 
"right"  here  referred  to  was  the  right  to 


make  objections  to  the  extent  of  the  assess- 
ment district  This  case,  it  is  true,  arose 
under  the  Vrooman  act  in  a  proceeding  for 
paving  or  macadamizing  a  street  and  not 
under  the  street  opening  act  But  the  leg- 
islative power  of  the  state,  exercised  in  both 
instances  by  the  city  council,  Is  the  same  in 
one  case  as  in  the  other.  The  provisions 
of  the  statute  as  to  the  proceedings  in  the 
council  and  the  conclusive  effect  of  its  de- 
cisions are  substantially  the  same,  and  the 
same  principles  must  apply. 

2.  Another  objection  is  that  two  of  the 
commissioners  appointed  by  the  council  to 
assess  the  benefits  and  damages  were  inter- 
ested as  owners  of  property  lying  within  the 
district  to  be  assessed,  and  that  one  of  these 
two  was  the  father  of  the  owner  of  one  of  the 
parcels  to  be  taken  for  the  proposed  street 
The  contention  is  that  this  interest  disquali- 
fies the  commissioners  to  act  as  such,  and 
that  the  assessment  reported  by  them  is  con- 
sequently void.  The  statute  provides  that, 
after  making  the  assessment  the  commis- 
sioners shall  make  a  written  report  thereof 
to  the  council,  and  thereupon  notice  is  to 
be  published  for  10  days  requiring  "all  per- 
sons interested  to  show  cause,  if  any,  why 
such  report  should  not  be  confirmed  before 
the  city  council,"  on  a  day  to  be  stated  In 
said  notice.  Sections  9,  10,  13.  If  objections 
are  made,  the  time  for  hearing  the  same  shall 
be  fixed,  and  the  objectors  must  be  notified 
thereof  by  mall.  Upon  the  hearing,  or,  if 
no  objections  are  made,  then  upon  the  first 
meeting  after  the  day  set  for  showing  cause, 
the  council  shall  proceed  to  pass  upon  the 
report  and  may  confirm,  correct  or  modify 
the  assessment,  or  may  order  the  commis- 
sioners to  make  and  report  a  new  one.  Sec- 
tion 14.  In  this  case  the  assessment  was 
made  and  reported,  the  time  was  fixed  for 
the  making  of  objections,  and  the  required 
notices  were  all  duly  given.  No  objections 
were  made  within  the  time  fixed,  or  at  all, 
and  at  the  next  meeting  thereafter  the  council 
proceeded  to  pass  upon  the  report  and  there- 
upon duly  confirmed  and  adopted  the  report 
and  the  assessment 

In  regard  to  the  appointment  and  quali- 
fications of  the  commissioners,  the  act  mere- 
ly directs  that  the  city  council,  after  it  has 
acquired  jurisdiction  as  provided  In  section 
5,  "shall  appoint  three  commissioners  to  as- 
sess the  benefits  and  damages  and  have  gen- 
eral supervision  of  the  proposed  work  or 
improvement"  Section  6.  There  is  no  direc- 
tion that  the  commissioners  shall  be  disin- 
terested persons  nor  any  specification  as  to 
their  qualifications.  The  act  further  pro- 
vides that  after  the  council  has  passed  upon 
the  report  and  assessment  and  has  confirm- 
ed it  the  city  clerk  "shall  forward  to  the 
street  superintendent  a  certified  copy  of  the 
report  assessment  and  plat  as  finally  con- 
firmed and  adopted  by  the  city  council.  Such 
certified  copy  shall  thereupon  be  the  assess- 
ment rolL"   The  assessment  is  then  lmme- 
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dlately  doe  and  payable  and  becomes  a  Hen 
npon  the  property.  Section  15.  It  is  not  al- 
leged that  the  assessment  upon  the  plain- 
tiff* b  land  was  excessive,  or  that  the  damages 
allowed  for  the  land  taken  was  too  high,  or 
that  the  proceedings  were  In  any  particular 
unfair  or  unjust  as  a  matter  of  fact  We 
are  not  called  upon  to  determine  what  would 
have  been  the  effect  If  there  had  been  such 
allegations,  nor  to  determine  whether  it  Is 
necessary  to  aver  such  injury  in  order  to 
invoke  the  equity  powers  of  the  court.  The 
argument  that  the  appointment  of  Interested 
persons  as  commissioners  constituted  actual 
fraud  upon  the  other  property  owners  may 
be  answered  by  applying  the  rule  that  fraud 
without  damage  cannot  be  made  the  basis 
of  an  action.  Redy  v.  Butler,  69  Cal.  580. 
11  Pac.  463;  Marriner  v.  Dennison,  78  Cal. 
212.  20  Pac.  386;  Holton  v.  Noble,  83  Cal. 
9.  23  Pac.  58 ;  London,  etc.,  Co.  v.  Liebes,  105 
Cal.  207,  38  Pac.  691 ;  Morrison  v.  Lods,  39 
Ca 1 . 385.  For  the  purposes  of  this  case,  we  will 
assume  that  the  true  ground  of  the  objection 
is  not  that  the  assessment  by  Interested  per* 
bods  constitutes  actual  fraud,  but  that  it  is 
contrary  to  public  policy,  and  that  in  such 
cases  it  is  unnecessary  to  show  actual  in- 
jury- There  are  cases  holding  that  an  as- 
sessment made  by  persons  who  own  land 
within  the  district  and  subject  to  the  as- 
sessment will  be  set  aside  when  objection 
is  made  at  the  proper  time,  although  the 
statute  does  not  expressly  declare  that  such 
assessors  shall  be  disinterested,  or  prescribe 
any  qualification  whatever.  State  v.  Crane, 
36  N.  J.  Law,  397;  Commissioners  v.  Smith, 
233  111.  423,  84  N.  B.  376,  18  L.  R.  A.  (N. 
S.)  292 

Upon  this  point,  as  well  as  upon  that  of 
the  limits  of  the  assessment  district  the 
plaintiff  is  concluded  by  the  decision  of  the 
city  council  upon  the  hearing  expressly  pro- 
vided by  the  statute  after  notice  to  the  plain- 
tiff giving  him  an  opportunity  to  make  the 
objection.  At  common  law  the  fact  that  the 
person  acting  in  a  judicial  capacity  had  a 
personal  interest  in  the  result  did  not  make 
the  judgment  void,  but  was  a  mere  error  or 
irregularity,  not  going  to  the  Jurisdiction, 
but  to  be  corrected  only  on  appeal,  or  in 
some  reviewing  tribunal  provided  for  that 
purpose.  1  Freeman  on  Judgments,  8  145. 
There  was  an  exception  to  this  rule  in  the 
case  of  inferior  boards  or  tribunals,  of  whose 
determinations  no  review  was  provided.  Ibid. 
But,  where  statutes  expressly  forbid  persons 
performing  judicial  functions  from  acting 
where  they  are  interested,  it  has  been  held 
that  this  common-law  rule  was  changed 
thereby,  and  that,  if  such  Interest  were  sub- 
sequently shown,  the  decision  would  be  de- 
clared void.  1  Freeman  on  Judgments,  | 
146;  Carr  v.  Duhme,  167  Ind.  80,  78  N.  B. 
322;  Estate  of  White,  87  Cal.  190.  In  ac- 
cordance with  these  principles,  It  has  been 
held,  and  it  appears  to  be  the  settled  rule, 
that,  where  the  determination  of  the  inter- 


ested tribunal  is  required  to  be  reported  to 
another  body  for  correction  and  confirma- 
tion and  opportunity  is  there  afforded  after 
reasonable  notice  to  make  objections  on  ac- 
count of  such  interest,  a  failure  to  appear 
and  make  the  objection  operates  as  a  waiver, 
and  precludes  the  party  from  afterwards 
raising  it  or  claiming  that  the  determination 
is  for  that  reason  void.  Commissioners  v. 
Smith,  supra,  page  426  of  233  111.,  page  876 
of  84  N.  E.,  16  L.  R  A  (N.  S.)  292;  Ips- 
wich v.  County  Commissioners,  10  Pick. 
(Mass.)  519;  Porter  v.  Purdy,  29  N.  Y.  108, 
86  Am.  Dec.  283;  Pittsburg  v.  Cluley,  74 
Pa.  264;  Valparaiso  v.  Parker,  148  Ind.  883, 
47  N.  E.  330;  Osborn  v.  Sutton,  108  Ind. 
446,  9  N.  E.  410;  Carr  v.  Duhme,  supra. 
The  principle  of  these  decisions  Is  that  as 
the  defect  is  not  jurisdictional,  because  the 
statute  does  not  expressly  forbid  such  ac- 
tion, the  objection  constitutes  a  mere  irreg- 
ularity which  must  be  urged  at  the  hear- 
ing provided  for  that  purpose  the  same  as 
any  other  objection  to  the  regularity  or  fair- 
ness of  the  assessment  In  the  case  at  bar 
the  commissioners  fixed  the  damages  and 
apportioned  the  same  to  the  several  tracts  of 
land  within  the  district  as  an  assessment. 
Under  the  statute,  this  must  be  reported 
to  the  city  council  for  confirmation  before  it 
is  of  any  effect  whatever.  When  It  comes 
before  the  council,  that  body  again  takes  up 
the  matter,  and,  if  the  assessment  is  con- 
firmed, it  becomes  a  lien  upon  the  property. 
But  it  has  no  force  or  effect  whatever  until 
it  is  promulgated  by  the  council.  It  is,  in 
effect  an  assessment  made  by  the  council 
Itself.  Under  such  circumstances,  the  fact 
that  one  or  more  of  the  commissioners  who 
made  the  preliminary  report  on  which  the 
assessment  is  based  is  Interested  Is  not  suffi- 
cient to  invalidate  the  assessment  unless 
the  objection  is  made  at  the  hearing  before 
the  council.  There  is  no  lack  of  due  process 
of  law.  The  provision  that  a  body  such  as 
the  city  council  must  determine  such  objec- 
tion, and  that  a  time  must  be  set  for  the 
hearing  thereof,  of  which  reasonable  notice 
must  be  given,  sufficiently  answers  the  man- 
date of  the  Constitution  with  regard  to  due 
process  of  law.  Chase  v.  Trout  146  Cal. 
359,  80  Pac.  81;  Lent  v.  Tillson,  72  Cal.  424, 
431,  14  Pac.  71;  Duncan  v.  Ramlsh,  supra. 

8.  The  only  other  objection  made  to  the 
assessment  is  that  it  is  irregular  and  void 
for  the  reason  that  land  lying  outside  of 
the  district  was  assessed  for  a  portion  of 
the  benefits.  The  plaintiff  was  the  owner 
of  a  tract  of  land  in  San  Diego  situated  with- 
in what  is  known  as  Pueblo  lot  1,159,  and 
constituting  the  southwest  quarter  of  said 
lot  The  assessment  district  included  the 
southwest  quarter  and  the  northwest  quar- 
ter of  this  lot  but  no  other  part  thereof. 
The  complaint  alleges  specifically  that  the 
commissioners  assessed  the  whole  of  Pueblo 
lot  1,159,  Including  the  northeast  and  south- 
east quarters  thereof.    The  assessment  it- 
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self,  however,  Is  copied  In  the  complaint  and 
referred  to  In  support  of  the  allegations. 
We  think  the  plaintiff  has  misunderstood  the 
description  as  set  forth  In  the  assessment, 
and  that,  when  properly  construed,  It  does 
not  Include  the  portions  of  lot  1,169  not 
situated  within  the  assessment  district.  The 
statute  provides  that  the  commissioners  shall 
make  a  written  report  of  the  assessment  ac- 
companying it  with  a  plat  of  the  district 
showing  the  land  taken  for  the  street  and 
the  lands  assessed,  the  relative  location  of 
each  district,  block,  lot  or  portion  of  lot, 
and  Its  dimensions.  It  further  provides  that 
"each  block  and  lot,  or  portion  of  lot,  taken 
or  assessed,  shall  be  designated  and  describ- 
ed in  said  plat  by  an  appropriate  number, 
and  a  reference  to  it  by  such  descriptive 
number  shall  be  a  sufficient  description  of  it 
in  any  suit  entered  to  condemn,  and  in  all 
respects."  Section  10.  The  complaint  does 
not  set  forth  the  plat  nor  give  any  data 
from  which  we  can  determine  what  portions 
of  the  district  were  included  In  the  respective 
lots  thus  designated  by  an  arbitrary  number 
on  the  plat  The  description  In  the  assess- 
ment Itself  is  as  follows:  "Assessment  No. 
3096  subdivision  Pueblo  lot  1,159  amount 
assessed  $1080,"  and  below  is  appended  a 
statement  that  the  "lands  referred  to  as  in 
Pueblo  lot  1,159,  are  described  with  reference 
to  the  map  of  said  addition  on  file  in  the 
office  of  the  recorder  of  said  San  Diego  coun- 
ty," and  that  all  the  property  is  situated  In 
the  city  of  San  Diego,  county  of  San  Diego, 
state  of  California.  The  proper  interpreta- 
tion of  this  description,  taken  with  reference 
to  the  proceedings  in  which  it  was  made,  is 
that  the  tract  of  land  thereby  assessed  is 
the- land  designated  on  the  plat  as  No.  3,- 
096,  and  that  It  is  In  Pueblo  lot  1,159.  It 
should  not  be  construed  as  stating  that  it 
constitutes  the  whole  of  said  lot,  but  only 
that  part  thereof  embraced  within  the  tract 
designated  on  the  plat  as  No.  3,096.  The 
pleading  is  to  be  taken  most  strongly  against 
the  pleader.  The  direct  allegation  that  land 
outside  the  district  was  assessed  purports 
to  be  based  on  those  portions  of  the  assess- 
ment which  are  copied  in  the  complaint  and 
made  an  exhibit  thereto.  The  particular 
portion  of  the  assessment  which  explains 
what  land  is  included  within  assessment  No. 
3,096  is  not  given.  In  view  of  this  palpable 
omission  and  of  the  aforesaid  provisions  of 
section  10  of  the  act,  we  will  not  presume 
that  the  commissioners  attempted  to  do  that 
which  the  statute  forbids  them  to  do,  and 
assessed  the  damage  upon  lands  not  within 
their  jurisdiction,  but  will  treat  the  state- 
ment that  the  whole  of  lot  1,159  was  assess- 
ed as  a  mere  conclusion  of  law,  not  supported 
by  the  facts  set  forth. 
The  judgment  is  affirmed. 

We  concur:  ANGELLOTTI,  J.;  SLOSS, 
J.;  LORIGAN,  J.;  MELVIN,  J. 


RECLAMATION  DIST.  NO.  70  v.  BIRKS. 
(Sac.  1,784.) 

(Supreme  Court  of  California.    Jan.  10,  1911. 
Rehearing  Denied  Feb.  9,  1911.) 

1.  Drains  (|  78*)— Reclamation  Districts— 
Assessments — Validity. 

One  sued  for  a  reclamation  assessment, 
levied  to  purchase  property  belonging  to  an  old 
district,  could  show  that  a  majority  of  the  trus- 
tees were  common  to  both  districts,  and  were 
directly  and  financially  interested  in  the  trans- 
action enabling  them  to  collect  a  personal  debt 
against  the  old  district 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec 
Dig.  |  73.*] 

2.  Drains  (|  73*)— Reclamation  Districts— 
Trustees. 

A  reclamation  assessment  is  not  presumed 
to  be  illegal  or  unfair,  merely  because  a  ma- 
jority of  the  trustees  were  trustees  of  an  old 
district,  and  the  districts  had  or  proposed  to 
have  business  dealings  through  their  boards. 

tEd.  Note.— For  other  cases,  Bee  Drains,  Dec 
L  I  73.*] 

8.  Corporations  (}  318*)— Directors  in  Com- 
mon— Pbesumptions. 

That  corporations  dealing  with  each  other 
have  directors  in  common  warrants  no  presump- 
tion of  unfair  action. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  gg  1363,  1364;  Dec  Dig.  §  31&*] 

4.  Drains  (§  19*)— Reclamation  Districts— 
Changes— Effect. 

The  inclusion  in  a  new  reclamation  dis- 
trict of  an  old  district  does  not  affect  debts 
of  the  old  district  for  which  no  provision  is 
made,  they  remaining  a  lien  against  the  land 
therein. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec 
Dig.  (  19.*] 

5.  Drains  (|  19*)— Reclamation  Districts- 
Debts—  Land  Liable. 

A  debt  against  the  property  of  a  quasi  mu- 
nicipal corporation,  such  as  a  reclamation  dis- 
trict, payable  by  the  owners  of  the  property 
within  the  district  according  to  benefits  cannot 
be  transferred  to  property  not  within  the  dis- 
trict when  the  debt  was  created,  and  not  bene- 
fited by  the  work  done. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  f  19.*] 

6.  Dbain8  (|  71*)— Reclamation  Districts — 
Assessment— Validity. 

All  land  within  a  reclamation  district  be- 
ing conclusively  presumed  to  be  benefited  by 
the  improvement,  an  assessment  of  a  whole 
tract  at  a  specified  rate  an  acre  is  not  invalid 
because  part  of  the  land  needs  no  reclamation. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec 
Dig.  8  71.*] 

7.  Drains  (I  66*)— Reclamation  Districts— 
Assessment— Validity. 

The  provision  in  the  act  creating  a  reclama- 
tion district  (St  1905,  c.  552)  thatits  manage- 
ment shall  be  subject  to  the  provisions  of  the 
Political  Code,  gives  the  power  of  assessment 
according  to  the  scheme  provided  by  the  Code. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec 
Dig.  S  06.*] 

Department  2.  Appeal  from  Superior  Court, 
Sutter  County;  K.  S.  Mahon,  Judge. 

Action  by  Reclamation  District  No.  70 
against  John  Blrks.   Judgment  for  plaintiff, 
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and  defendant  appeals.  .  Reversed  and  re- 
manded. 

Rehearing  denied;  Beatty,  C  J.,  dissent- 
ing. 

Arthur  O.  Huston,  for  appellant  A  H. 
Hewitt  and  A  L  Shinn,  for  respondent. 

HENSHAW,  J.  This  is  an  action  by  plain- 
tiff against  a  property  owner  within  the  dis- 
trict, to  collect  an  assessment  levied  for  pur- 
poses of  reclamation.  Reclamation  District 
No.  70  is  a  legislative  creation.  It  came  into 
existence  in  1005,  and  embraced  within  its 
limits  Swamp  Land  District  No.  70  and  oth- 
er land  which  it  is  alleged  was  territory  of 
Reclamation  District  No.  763.  Judgment 
passed  for  plaintiff,  and  the  defendant  Birks 
appeals.  Certain  of  the  objections  which  he 
presents  to  the  enforcement  of  the  assess- 
ment go  to  asserted  illegality  in  the  creation 
of  the  district  itself.  These  objections  are 
satisfactorily  answered  by  Reclamation  Dis- 
trict No.  70  v.  Sherman,  11  Cal.  App.  300, 
105  Pac.  277,  where,  under  a  like  effort  to 
collect  the  same  assessment,  the  questions 
came  under  review.  They  require  no  fur- 
ther discussion  here.  It  is  urged,  however, 
that  the  assessment  Is  illegal  for  grounds 
and  reasons  not  presented  in  the  Sherman 
Case,  and  therefore  not  considered  by  the 
Court  of  Appeal,  and  these  merit  attention. 

Tarke  and  Summy  were  trustees  of  Swamp 
Land  District  No.  70  ("Old  70").  They  were 
also  trustees  of  plaintiff.  Appellant  under- 
took to  show  that  Mr.  Peck,  the  engineer, 
who  presented  the  report  and  plan  of  the 
proposed  reclamation  operations  of  plain- 
tiff, was  appointed  by  these  trustees;  that 
part  of  this  proposed  plan  was  the  payment 
of  $18,000  for  the  rights  of  way  and  levees 
belonging  to  Old  70;  that  the  board  of  su- 
pervisors having  no  power  to  reject,  revise, 
or  modify  such  proposed  plan  (Pol.  Code,  4 
3455 ;  Reclamation  District  535  v.  Clark,  155 
Cal.  345,  100  Pac.  1001)  were  compelled  to 
and  did  adopt  the  plan  which  thus  embraced 
an  assessment  of  $18,000  for  the  purchase 
of  this  property  belonging  to  Old  70;  that 
Messrs.  Tarke  and  Summy  were  owners  of 
warrants  issued  by  Old  70  to  the  amount  of 
many  thousands  of  dollars;  that  the  pur- 
pose of  the  provision  for  the  purchase  of  the 
property  of  Old  70  for  $18,000  was  to  enable 
Messrs.  Tarke  and  Summy  to  secure  the  pay- 
ments of  their  warrants  issued  by  Old  70, 
the  validity  of  which  was  In  question  and 
doubtful ;  that  these  trustees  of  Old  70  fixed 
the  price  at  which  the  property  of  Old  70 
would  be  sold  by  Old  70  to  plaintiff,  and  that 
these  trustees  constituted  a  majority  of  the 
board  of  trustees  of  Old  70  which  was  to 
sell,  and  of  plaintiff  which  was  to  purchase; 
that  in  furtherance  of  their  design,  when 
the  assessment  was  levied  by  plaintiff,  these 
trustees  surrendered  the  warrants  of  Old  70 
held  by  them  and  received  therefor  warrants 
of  plaintiff,  the  exchange  being  made  through 


their  own  action  as  trustees  of  plaintiff.  In 
addition,  appellant  sought  to  show  further 
direct  and  pecuniary  Interest  upon  the  part 
of  the  trustees  Tarke  and  Summy  by  estab- 
lishing that  they  had  deeded  rights  of  way 
to  the  plaintiff  for  which  rights  of  way  they 
were  to  be  paid  by  moneys  raised  under  the 
assessment  contemplated  by  the  plan  of  the 
engineer  selected  and  appointed  by  them.  To 
much  of  the  testimony  thus  sought  by  appel- 
lant to  be  introduced  the  court  sustained  ob- 
jections. Appellant  contends  that  its  defense 
against  the  validity  of  this  assessment  was 
thus  unduly  restricted,  and  that  it  was  de- 
nied its  right  to  show  that  these  trustees 
were  disqualified  from  acting  because  of 
their  personal  interest  in  the  matter,  which 
personal  interest  was  direct  and  pecuniary. 
We  entertain  no  doubt  but  that  the  defend- 
ant should  have  been  allowed  to  make  this 
proof.  Reclamation  District  v.  Turner,  104 
Cal.  334,  37  Pac  1038.  Reclamation  District 
v.  McCullah,  124  Cal.  175,  56  Pac.  887.  No 
presumption  of  illegality  or  unfairness  at- 
taches merely  from  the  fact  that  Messrs. 
Tarke  and  Summy  were  trustees  of  both  dis- 
tricts and  that  these  districts  had,  or  pro- 
posed to  have,  business  dealings  with  each 
other  through  their  boards  of  trustees.  No 
such  presumption  arises  merely  because  two 
corporations  which  have  certain  directors  in 
common  deal  with  each  other.  San  Diego 
v.  Pacific  Beach  R.  R.  Co.,  112  Cal.  53,  44 
Pac.  333,  33  L.  R.  A  788.  The  gravamen  of 
the  matter  here  is  that  it  was  sought  to  be 
shown  that  these  trustees,  who  constituted 
a  majority  of  the  boards,  and  were  the  only 
ones  who  acted,  were  directly  and  financial- 
ly interested  in  certain  of  these  transactions, 
that  they  proposed  to  sell  certain  of  their 
own  lands  to  plaintiff,  that  they  proposed 
that  plaintiff  should  ostensibly  buy  the  prop- 
erty of  the  old  district  of  which  they  were 
trustees  for  a  price  which  they  would  name 
to  the  end  that  the  debt  of  the  old  district, 
of  which  they  were  heavy  creditors,  might 
be  paid. 

But  this  discussion  need  not  be  elaborated, 
for  the  reason  that,  regardless  of  the  dis- 
qualification of  the  trustees  in  fixing  the 
price  and  attempting  to  purchase  the  prop- 
erties of  Old  70,  the  assessment  is  invalid, 
because  by  the  assessment  a  lien  was  impos- 
ed upon  the  lands  of  appellant  within  plain- 
tiff district  for  the  purpose  of  purchasing 
property  which  was  owned  by  the  district 
and  could  therefore  not  be  bought  In  Peo- 
ple v.  Sacramento  Drainage  District  155  Cal. 
373,  103  Pac.  207,  the  question  of  the  polit- 
ical character  of  these  reclamation  districts 
is  discussed  in  the  light  of  the  former  deci- 
sions of  this  court  and  it  is  held  that  they 
are,  in  strictness,  not  corporations  at  all,  but 
quasi  corporations,  "rather  governmental 
agencies  to  carry  out  a  specific  purpose,  the 
agency  ceasing  with  the  accomplishment  of 
the  purpose."  Their  political  character  and 
status  is  similar  to  that  of  school  districts. 
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In  the  recent  case  of  Pass  School  District 
v.  Hollywood,  156  Cal.  416,  105  Pac  122,  26 
L  R.  A.  (N.  S.)  485,  this  court  was  called 
upon  to  determine  the  ownership  of  the  prop- 
erty of  a  school  district,  which  by  the  legal 
annexation  of  certain  land  had  passed  into 
another  school  district  It  was  contended 
that  the  property  haying  been  paid  for  by 
the  Inhabitants  of  the  school  district  in  which 
it  was  originally  situated,  title  to  it  still  re- 
mained in  the  original  district,  with  the  right 
in  that  district  of  leasing  or  selling  it  But 
by  this  court  It  was  pointed  out  that  school 
districts  are  like  reclamation  districts,  quasi 
municipal  corporations,  and  that,  subject  to 
such  constitutional  limitations  as  may  ex- 
ist the  power  of  the  Legislature  over  them 
Is  plenary ;  that  the  Legislature  may  divide, 
change,  or  abolish  them  at  pleasure;  that 
the  beneficial  title  to  all  the  property  owned 
by  the  district  is  in  the  state,  and  that  when, 
by  the  change  of  boundaries  this  property 
falls  within  a  new  district  the  beneficial  ti- 
tle still  remains  in  the  state,  and,  in  legal 
contemplation,  the  state  has  merely  placed 
the  legal  title  in  the  hands  of  other  trustees 
to  manage  it  It  is  said:  "The  legislative 
power  being  full  and  complete  over  the  mat- 
ter, as  a  part  of  that  power  it  may  make 
provision  for  the  division  of  the  property 
and  the  apportionment  of  the  debts  of  the 
old  corporations  when  a  portion  of  its  ter- 
ritory and  public  property  are  transferred 
to  the  Jurisdiction  of  another  corporation, 
but  in  the  absence  of  such  provision  the  rule 
of  the  common-law  obtains,  and  that  rule 
leaves  the  property  where  it  Is  found,  and 
the  debt  upon  the  original  debtor."  The 
principle  and  the  rule  are  the  same  in  the 
case  at  bar.  The  Legislature  in  creating  the 
plaintiff  and  embracing  within  its  territorial 
limits  all  of  Old  70,  vested  the  legal  title  of 
the  properties  of  Old  70  In  the  plaintiff,  and 
upon  the  trustees  of  plaintiff  devolved  the 
future  management  of  that  property.  Hav- 
ing made  no  provision  for  the  existing  debt 
of  Old  70,  that  debt  still  remains  a  debt 
against  Old  70,  and  the  lien  is  a  lien  against 
the  real  property  of  Old  70.  The  absorption 
of  Old  70  by  plaintiff,  and,  to  that  extent 
the  extinguishment  of  the  existence  of  Old 
70  could  not,  of  course,  even  If  the  Legis- 
lature so  designed  (and  it  is  not  to  be  sup- 
posed that  It  did  so  design)  operate  to  Im- 
pair any  of  the  rights  of  the  creditors  of  Old 
70  which  were  In  existence  at  the  time  that 
plaintiff  was  created.  Nor  would  It  be  per- 
missible for  the  Legislature  so  completely  to 
destroy  the  existence  of  Old  70  as  to  render 
the  just  claims  of  its  creditors  unenforceable 
against  it 

In  the  case  of  reclamation  districts,  the 
operation  of  this  rule  of  law  works  no  In- 
dividual hardship.  If  the  reclamation  work 
which  Old  70  .did  was  of  value  before  its  ab- 
sorption into  the  new  district.  It  became  of 
no  less  value  by  the  change  of  management 
The  property  owners  of  Old  70  are  still  re- 


ceiving all  the  benefits  which  may  follow  the 
works  of  reclamation  which  they  construct- 
ed, and  it  is  but  Just  that  they  should  be 
called  upon  to  do  what  originally  they  un- 
dertook to  do,  namely,  to  pay  for  those 
works.  Upon  the  other  hand,  it  would  be 
most  manifestly  unjust,  if  not  Illegal,  to  im- 
pose upon  all  of  the  land  of  the  new  district 
the  cost  of  the  reclamation  works  which  had 
been  constructed  by  the  old  district  The 
old  district  forms  but  a  part  of  the  terri- 
tory of  the  new  district  Much  of  the  land 
of  the  new  district  could  not  be  benefited  by 
the  reclamation  works  of  the  old  district, 
and  to  declare  that  the  debt  of  the  old  dis- 
trict was  a  debt  of  the  new,  or  to  do,  In  ef- 
fect the  same  thing  as  the  trustees  here  un- 
dertook to  do,  by  purchasing  the  property  of 
the  old  district  would  result  in  imposing  a 
lien  upon  lands  under  the  guise  of  special 
benefits,  which  lands  could,  in  the  very  na- 
ture of  things,  receive  no  benefit  from  the 
work.  To  illustrate:  Conceive  the  case 
where  a  reclamation  district  has  Incurred 
an  Indebtedness  for  reclamation  works  which 
have  proved  inefficient  and  abortive;  the 
debt  remains,  and  the  work  is  entirely  with- 
out benefit,  even  to  the  district  which  order- 
ed It  If  by  the  creation  of  a  new  district 
embracing  the  territory  of  the  old  it  were 
sought  to  be  held  that  the  debts  of  the  old 
district  by  operation  of  law,  became  the 
debts  of  the  new,  It  would  result  in  Impos- 
ing a  pro  rata  proportion  of  that  debt  upon 
land  never  within  the  scheme  of  reclamation 
when  the  debt  was  incurred — land  which 
was  not  in  fact  benefited,  and  which  It  was 
never  in  contemplation  could  be  benefited. 
Thus  gross  wrong  would  be  perpetrated  u£- 
on  property  owners,  In  absolute  violation  of 
the  law  which  justifies  the  imposition  of  this 
species  of  tax  burden  upon  their  land  solely 
upon  the  theory  that  their  land  will  derive 
a  commensurate  amount  of  benefit  from  the 
work  for  which  the  assessment  Is  levied. 

There  is  no  denial  In  this  of  the  power  of 
the  Legislature  to  apportion  indebtedness 
where  the  boundaries  of  municipal  or  quasi 
municipal  corporations  have  been  changed, 
where  one  has  been  absorbed  by  another, 
where  two  or  more  have  been  consolidated, 
or  where  a  different  class  or  kind  of  mu- 
nicipal corporation  has  been  created  which, 
comprises  the  territory  of  a  formerly  exist- 
ing corporation.  28  Cyc.  175  et  seq.  The 
principle  which  Is  here  announced  1b  simply 
this:  That  where  a  debt  has  been  Imposed 
upon  the  property  of  a  quasi  municipal  cor- 
poration such  as  a  reclamation  district 
which  debt  is  to  be  paid  by  the  owners  of  the 
property  within  the  district  in  proportion  to 
the  benefits  which  their  land  receives  from 
the  work  done,  it  is  not  within  the  power  of 
the  Legislature  to  transfer  and  impose  this 
debt  upon  property  not  within  the  district 
at  the  time  the  original  obligation  was  crea- 
ted, and  which  was  not  benefited  by  the 
work  done.   Thus  it  may  be  conceded  that 
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the  Legislature  would  have  the  power  in  such 
a  case  as  this  to  impose  the  obligation  of  the 
debt  of  Old  70  upon  New  70,  but  this  trans- 
fer of  the  indebtedness  would  not  make  it  a 
lien  upon  all  the  property  of  New  70,  aud 
when  an  assessment  came  to  be  made  for 
the  extinguishment  of  the  debt,  only  the 
property  of  Old  70  benefited  or  supposedly 
benefited  by  the  work  which  the  Indebtedness 
represented  would  be  legally  assessable  for 
this  debt 

While  what  has  heretofore  been  said  re- 
sults In  the  necessary  determination  that  the 
assessment  is  invalid,  in  contemplation  of 
another  assessment  or  like  assessments,  it  is 
proper  to  notice  a  contention  made  touching 
the  invalidity  of  this  assessment,  not  as  a 
whole,  but  as  levied  upon  particular  tracts 
of  land.  By  way  of  illustration,  but  not  in 
accordance  with  the  precise  facts,  the  ques- 
tion may  be  thus  stated:  A.  owns  a  tract 
of  land  of  500  acres.  The  assessment  Is 
levied  upon  his  whole  500  acres  at  the  rate 
of  $3  an  acre  for  the  benefits  to  arise  from 
the  proposed  work.  He  undertakes  to  show 
that  of  the  500  acres  100  acres  is  of  high 
land  of  such  character  that  it  needs  no  rec- 
lamation work  of  any  kind,  and  consequent- 
ly cannot  be  benefited  by  any  reclamation 
work  which  may  be  done  within  the  district. 
Be  contends,  therefore,  that  as  all  of  his 
land  has  been  assessed  for  benefits  at  the 
rate  of  $3  an  acre,  under  these  circumstances 
It  necessarily  results  that  certain  of  his 
lands,  being  nonassessable  because  deriving 
no  special  benefit,  have  been  unlawfully  as- 
sessed, and  an  unlawful  lien  imposed  upon 
them,  and,  also,  that  tbe  aggregate  assess- 
ment imposed  upon  all  of  his  lands  at  the 
rate  of  $3  an  acre,  namely,  $1,500,  is  in 
excess  of  the  amount  Justly  chargeable,  since 
hut  400  acres  should  have  been  assessed  at 
the  same  rate. 

In  answer  to  this,  it  may  be  freely  said, 
and  it  is  a  matter  much  to  be  deplored,  that 
Inequalities  and  injustices  in  individual  cases 
do  result,  and  must  necessarily  result,  from 
the  operation  of  the  general  scheme  of  as- 
sessments for  special  benefits  adopted  In  this 
state.  Since  tbe  state  itself  can  exercise  this 
power  to  specially  tax  only,  because  in 
theory  the  moneys  raised  by  the  tax  will 
be  expended  for  a  direct  benefit  to  the  land 
equal  in  value  to  the  amount  of  the  tax,  it 
would  logically  follow  that  when  the  pro- 
posed improvement  is  completed  and  it  is  ap- 
parent that  the  property  has  received  no 
benefit  from  it,  the  tax  itself  should  fall. 
In  some  Jurisdictions  this  is  recognized  so 
that  the  assessment  is  collected  only  after 
the  work  is  completed  and  the  benefits  are 
actually  demonstrated.  If  by  inherent  defect 
in  tbe  plan,  or  from  similar  cause,  the  work 
prove  abortive  and  of  no  benefit,  tbe  state 


bears  the  burden.  But  under  our  system  the 
collection  of  the  assessment  for  works  of 
problematical  value  may  be  enforced  in  ad- 
vance of  the  work  itself,  and  if  the  work 
should  prove  a  failure  the  property  owner 
Is  remediless.  Many  hardships  have  result- 
ed, and  must  result,  while  the  prevailing  sys- 
tem is  in  force  in  this  state.  But  In  the 
particular  matter  here  the  subject  of  Inquiry, 
the  Injury  is  apparent,  rather  than  real.  All 
of  the  land  within  the  limits  of  the  reclama- 
tion district  created  by  tbe  Legislature  is 
conclusively  presumed  to  be  land  which  will 
be  benefited  by  works  of  reclamation.  In  the 
case  of  street  work  the  assessment  is  upon 
frontage  regardless  of  the  dept  of  the  lot 
Thus,  a  man  whose  lot  Is  of  50  fqet  frontage 
and  50  feet  depth,  is  assessed  as  much  as  the 
man  whose  lot  has  50  feet  frontage  and  500 
feet  depth.  So,  in  the  present  instance,  in 
the  view  of  tbe  commissioners,  A.'s  land  was 
benefited  to  the  extent  of  $1,500.  They  treat- 
ed this  tract  of  land  as  a  whole,  and  assessed 
it  at  $3  an  acre  upon  500  acres  instead  of 
assessing  it  for  $3.75  an  acre  upon  400  acres. 
We  do  not  think  the  assessment  illegal  be- 
cause of  the  method  adopted. 

Section  2  of  the  act  creating  plaintiff  (St 
1905,  c.  552)  provides  that  "the  management 
and  control  of  said  reclamation  district  is 
hereby  made  subject  to  the  provisions  of 
the  Political  Code  of  the  state  of  California, 
and  other  laws  of  this  state,  relative  to  rec- 
lamation districts  formed  under  the  provi- 
sions of  said  Political  Code."  It  is  said  by 
appellant  that  this  is  the  only  language  in 
the  act  which  bears  upon  the  question  of  the 
power  to  assess,  and  this  is  true.  It  is  con- 
tended that  the  section  quoted  is  not  broad 
enough  to  confer  upon  plaintiff  the  power  of 
assessment.  With  this  we  cannot  agree.  There 
is  no  function  which  a  reclamation  district 
has  the  power  to  perform,  saving  that  of 
the  preliminary  election  of  its  trustees. 
There  is  no  work  it  can  do.  There  is  no 
management  and  control  for  it  to  exercise, 
unless  it  can  raise  money  by  assessment  for 
the  purpose  of  its  creation,  and  upon  most 
obvious  considerations;  therefore,  it  must 
be  held  that  when  the  Legislature  declared 
that  the  management  and  control  should  be 
exercised  in  subordination  to  the  provisions 
of  the  Political  Code,  and  as  in  that  Code  is 
found  a  complete  scheme  of  assessment 
which  scheme  was  here  followed,  the  as- 
sessment in  question  was  in  the  power  of  the 
plaintiff  to  levy. 

No  other  propositions  seem  to  call  for 
consideration. 

The  judgment  and  order  appealed  from 
are  reversed  and  the  cause  remanded  for 
further  action. 

We  concur:   MELVIN,  J.;  LORIGAN,  J. 
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RECLAMATION  DIST.  NO.  70  v.  BLACK- 
MBR  et  aL    (Sac.  1,785-1,794.) 

(Supreme  Coort  of  California.    Jan.  10,  1911. 
Rehearing  Denied  Feb.  9,  1911.) 

Department  2.  Appeal  from  Superior  Court, 
Sutter  County ;  E.  S.  Mahon,  Judge. 

Actions  by  Reclamation  District  No.  70 
against  Wesley  Blackmer  and  others;  against 
J.  W.  Browning  and  others ;  against  J.  W. 
Smith  and  others  (two  cases);  against  O.  R. 
Weis  and  others;  against  Elizabeth  Winship; 
against  Oliver  E.  Winship  and  others;  agaiDst 
Henry  Wilder  and  others-;  against  Charles 
Havens;  and  against  Henry  Sills  and  others. 
From  the  judgment  and  from  an  order,  defend- 
ants appeal.  Reversed. 

Rehearing  denied ;  Beatty,  C.  J.,  dissenting. 

Arthur  C.  Huston,  for  appellants.  A  H. 
Hewitt  and  A.  L.  Shinn,  for  respondent 

PER  CURIAM.  It  having  been  stipulated 
that  decisions  in  the  above-entitled  cases  should 
depend  upon  the  decision  in  Reclamation  Dis- 
trict No.  70  v.  John  Birks  (Sac  No.  1,784), 
this  day  decided,  113  Pac.  170,  and  that  such 
judgment  of  this  court  as  might  be  made  and 
given  in  the  case  of  Reclamation  District  No. 
70  v.  John  Birks  (Sac  No.  1,784)  should  also 
be  given  in  the  above-entitled  cases,  it  is  ordered 
as  to  the  above-entitled  cases,  and  each  of  them, 
that  the  judgment  and  order  appealed  from  be 
reversed. 


GALBRBATH  v.  HOPKINS  et  al.  (Sac 
1,773.) 

(Supreme  Court  of  California.   Jan.  12,  1911.) 

1.  Waters  and  Wateb  Courses  (§  124*)— 
Surface  Wateb— Injunction. 

Where  water,  wrongfully  collected  and  dis- 
charged by  defendant,  flowed  down  and  spread 
over  plaintiffs  field  sown  to  grain  and  actually 
damaged  him,  there  was  an  Invasion  of  plain- 
tiff's property  rights,  authorizing  the  recovery 
of  nominal  damages  and  the  granting  of  an  in- 
junction, and  evidence  of  any  specific  amount 
of  damage  was  unnecessary. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  142;  Dec.  Dig.  i 
124.*] 

2.  Waters  and  Wateb  Courses  (8  119*)— 

SUBFACE  WATEBS— DlVEBSION. 

An  owner  of  upper  land  may  have  the  sur- 
face waters  from  his  land  flow  in  their  natural 
course  down  on  the  lands  below,  but  he  may 
not  by  the  construction  of  ditches,  turn  waters, 
which  have  naturally  accumulated  in  ponds  on 
his  land,  on  the  land  of  his  neighbor  lower 
down,  and,  where  water  is  thereby  caused  to 
flow  on  the  land  of  another  which  would  not 
naturally  flow  thereon,  there  is  an  invasion  and 
injury  to  his  right  of  property  and  a  nuisance 
per  se,  the  continuance  of  which  he  may  re- 
strain. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  81  131-134;  Dec. 
Dig.  §  119.*] 

3.  Waters  and  Wateb  Courses  (|  152*)— 
Surface  Waters— Prescription. 

Evidence  held  not  to  justify  a  finding  that 
an  owner  of  land  acquired  by  prescription  a 
right  to  collect  surface  water  on  his  land  and 
discharge  the  same  on  the  land  of  another. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  §  152,*] 


4.  Waters  and  Water  Courses  (|  119*)— 
subface  watebs— drainage. 

An  owner  of  land  on  which  surface  waters- 
accumulate  has  a  right  by  means  of  artificial 
ditches  to  redeem  his  land  by  discharging  the 
waters  only  so  far  as  he  will  not  thereby  in- 
jure his  neighbor. 

WEd.  Note — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  |  131;  Dec  Dig.  r 
119.*] 

5.  Waters  and  Wateb  Coubses  (|  150*)— 
Surface  Waters— Drainage. 

Where  a  landowner  is  exercising  a  right 
of  disposing  of  surface  waters,  and  is  doing  so 
entirely  on  his  own  land,  an  adjoining  land- 
owner, who  may  be  so  situated  that  a  disregard 
of  his  rights  may  cause  him  injury,  is  not 
bound,  in  order  to  avoid  being  denied  relief 
when  injury  is  actually  done  him,  to  commence- 
an  action  to  prevent  possible  damage. 

[Ed.  Note— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  %  153;  Dec.  Dig.  5 

6.  Injunction  (|  12*)— Restraining  Use  of 
Property. 

An  injunction  against  the  legitimate  use 
of  one's  property  will  not  be  granted  at  the 
suit  of  another,  unless  it  clearly  appears  that 
its  use  in  the  given  way  will  necessarily  cause 
an  irreparable  injury  to  the  party  complaining, 
and  a  mere  possibility  or  anything  short  of  a 
reasonable  probability  of  injury  is  insufficient 
to  warrant  an  injunction. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  1 12 ;  Dec  Dig.  §  12.*] 

7.  Waters  and  Wateb  Coubses  (|  150*)— 
Surface  Watebs— Prescription. 

Where  one  is  attempting  to  exercise  legal 
rights  by  disposing  of  surface  waters  entirely 
on  his  land,  and  injury  to  an  adjoining  pro- 
prietor may  never  result  by  reason  thereof,  it 
will  be  presumed  that  he  will  so  exercise  his 
rights  that  no  injury  will  occur,  and,  if  in  the 
exercise  of  his  legal  rights  his  acts  shall  become 
injurious,  it  will  oe  presumed  that  he  will  cease 
to  further  exercise  his  rights. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  |  150.*] 

8.  Waters  and  Water  Courses  (|  104*)— 
Flowage— Prescription. 

To  acquire  a  prescriptive  right  to  overflow 
the  land  of  another,  there  must  have  been  an 
uninterrupted  enjoyment  under  claim  of  right 
for  five  years,  and  there  must  have  been  an 
actual  occupation  by  the  flow  of  water,  to  the 
knowledge  of  the  owner  of  the  land,  and  such 
as  to  occasion  damage  and  give  him  a  right  of 
action,  and  there  must  have  been  such  a  use  of 
land  and  such  damage  as  will  raise  a  presump- 
tion that  he  would  not  have  submitted  to  it 
unless  a  right  existed. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  ||  210-212;  Dec 
Dig.  |  104.*] 

Department  2.  Appeal  from  Superior 
Court  Sutter  County;  K.  S.  Mahon,  Judge. 

Action  by  Elizabeth  Galbreath  against  J. 
P.  Hopkins  and  another.  From  a  judgment 
for  defendants,  and  from  an  order  denying  a 
new  trial,  plaintiff  appeals.  Reversed. 

W.  H.  Carlin,  for  appellant  M.  E.  San- 
born, for  respondents. 

LORIGAN,  J.  This  action  is  brought  to  en- 
join defendants  from  maintaining  a  ditch 
through  which  surface  waters,  accumulated 
in  a  natural  lake  or  pond  on  the  lands  of  de- 
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fendante,  are  drained  and  discharged  upon 
the  land  of  plaintiff.  A  Judgment  was  enter- 
ed In  favor  of  defendants  from  which,  and 
an  order  denying  her  motion  for  a  new  trial, 
plaintiff  appeals. 

Plaintiff  is  the  owner  of  860  acres  of  land 
In  Sutter  county,  sloping  In  a  general  south- 
erly Or  southeasterly  direction.  Commencing 
several  miles  above  her  land,  and  extending 
through  It,  is  a  natural  depression 'commonly 
known  as  Live  Oak  Slough,  which  is  of  suf- 
ficient capacity  to  drain  from  all  the  land 
through  which  it  flows,  and  in  proximity  to 
it  on  a  higher  level,  the  surface  waters  which 
are  naturally  tributary  to  it,  including  the 
surface  waters  from  the  lands  of  plaintiff. 
This  slough  Is  not,  in  legal  contemplation,  a 
water  course,  but  Is  merely  a  natural  depres- 
sion Into  which  the  surface  waters  from  the 
surrounding  country  gather  in  seasons  of 
rainfall,  and  flow  down  Into  Feather  river. 
The  land  of  plaintiff  is  valuable  agricultural 
land,  especially  adapted  to  the  growing  of 
grain,  and  the  bed  of  the  slough,  on  account 
of  Its  moderate  depression,  is,  except  In  sea- 
sons of  high  water,  entirely  capable  of  cul- 
tivation, and  Is  by  the  plaintiff  sowed  to 
grain,  and  was  so  planted  when  the  acts  of 
defendants  herein  complained  of  occurred. 

The  lands  of  defendants  consisted,  in  1883, 
when  the  ditch  hereafter  mentioned  was  con- 
structed, of  part  of  a  large  tract  owned  by 
one  Joseph  Chandon,  and  prior  to  its  sub- 
division known  as  the  "Chandon  land." 
Those  portions  of  the  lands  of  defendants 
through  which  the  ditch  In  question  was  con- 
structed He  to  the  north  of  the  lands  of 
plaintiff,  and  at  a  higher  elevation,  and  slope 
down  to  and  include  part  of  the  natural  bed 
of  Live  Oak  Slough,  but  are  slightly  depress- 
ed below  the  east  bank  thereof,  and  in  ordi- 
nary seasons  such  lands  are  relieved  from 
surface  waters  by  their  flowing  Into  such  de- 
pression and  percolating  Into  said  slough. 
But  prior  to  1883,  while  the  entire  tract  was 
owned  by  Chandon,  in  seasons  of  excessive 
rainfall,  the  surface  waters  were  wont  to 
collect  upon  that  tract  and  form  two  shallow 
ponds  or  lakes,  distant  about  two  miles  from 
each  other.  These  ponds  were  many  acres 
in  extent  and  were  much  below  the  surface 
of  the  surrounding  country,  but  higher  in 
elevation  than  the  land  of  plaintiff,  and  the 
accumulated  surface  waters  therein,  on  ac- 
count of  numerous  natural  ridges,  or  eleva- 
tions of  land  between  them  and  Live  Oak 
Slough,  could  not  be  naturally  got  rid  of  ex- 
cept by  percolation,  seepage,  and  evaporation, 
and  would  never  reach  Live  Oak  Slough,  un- 
less by  artificial  aid  through  the  construction 
of  ditches  for  that  purpose.  In  order  to  ac- 
complish this,  Joseph  Chandon  and  others, 
in  the  year  1883,  dug  and  excavated  a  ditch 
from  the  lower  pond  situated  on  the  lands 
now  owned  by  defendants.  This  ditch  was 
about  300  feet  long  and  of  sufficient  width, 
depth,  and  grade  to  slowly  but  effectually 
carry,  by  connection  between  them,  the  wa- 


ters from  both  ponds  and  empty  them  into 
Live  Oak  Slough.  This  ditch  was  construct- 
ed entirely  on  the  lands  now  owned  by  de- 
fendants, its  bead  being  a  little  over  two  feet 
higher  than  its  mouth,  and  it  drained  the  wa- 
ters into  live  Oak  Slough,  upon  the  lands 
of  defendants  and  about  40  rods  north  of  the 
land  of  plaintiff.  When  constructed  in  1883 
the  waters  carried  down  by  this  ditch  did 
no  damage  to  the  land  of  plaintiff.  Subse- 
quent thereto  and  up  to  the  spring  of  1807 
but  little  water  passed  through  the  ditch. 
In  1807  a  tenant  of  the  defendants  undertook 
to  excavate  the  ditch  to  allow  the  water  to 
pass  from  the  lower  pond  into  the  slough, 
but  was  enjoined  by  plaintiff.  No  water 
passed  through  the  ditch  In  1808.  In  1808 
the  lower  pond,  which  covered  about  20 
acres,  was,  through  a  heavy  rainfall,  filled 
with  surface  water  to  a  depth  of  from  1  to 
12  Inches,  which  accumulated  waters  were 
by  the  defendants  discharged  through  the 
ditch  into  the  slough,  and  they  flowed  down 
and  spread  over  the  land  of  plaintiff,  damag- 
ing a  crop  of  grain  sown  thereon,  whereup- 
on plaintiff  brought  this  action  to  enjoin  any 
further  diversion  of  the  water  from  the 
ponds  through  this  ditch  upon  her  land. 

In  their  answer  to  the  complaint  defend- 
ants set  up  a  prescriptive  right  to  discharge 
the  waters  from  this  lower  pond  through  the 
ditch  to  the  Live  Oak  Slough  and  upon  the 
land  of  plaintiff,  acquired,  they  allege,  un- 
der an  adverse  user  of  upwards  of  16  years. 
The  court  found  In  favor 'of  defendants  as  to 
said  prescriptive  right,  and  in  addition  found 
that  plaintiff  had  suffered  no  serious  damage 
to  her  land  by  the  discharge  of  the  accum- 
ulated waters  from  the  pond  upon  them  in 
March,  1808,  the  time  it  Is  alleged  In  the 
complaint  that  she  was  so  damaged,  and 
when  this  action  was  begun.  The  appellant 
attacks  these  findings,  particularly  the  find- 
ing in  favor  of  defendants  as  to  their  pre- 
scriptive right,  on  the  ground  that  the  evi- 
dence Is  insufficient  to  support  them. 

Little  need  be  said  about  the  finding  of  the 
court  that  no  serious  damage  was  done  to 
the  bind  of  plaintiff  by  the  overflow  com- 
plained of.  The  uncontradicted  evidence  is 
that  the  water  discharged  from  the  pond  into 
the  slough  by  the  defendants  flowed  down 
and  spread  to  a  large  extent  over  her  field 
which  was  sown  to  grain  and  actually  dam- 
aged her.  There  was,  it  is  true,  no  evidence 
of  any  specific  amount  of  damage  in  money 
which  she  suffered  thereby.  But  proof  of 
this  was  not  necessary.  If  the  overflow  of 
her  lands  by  defendants  was  wrongful,  It 
was  an  invasion  of  her  property  rights. 
There  was  at  least  nominal  damages,  and 
she  was  entitled  to  an  injunction  restraining 
the  defendants  from  further  overflowing  her 
land,  because  their  conduct,  if  persisted  in, 
and  permitted  by  her  without  objection  for 
the  statutory  period,  would  ripen  into  a  right 
in  their  favor  as  an  easement  or  servitude  to 
overflow  her  land.  The  finding  of  the  court 
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can  only  be  sustained  upon  the  theory  that, 
having  found  that  the  defendants  had  ac- 
quired a  prescriptive  right  to  turn  the  water 
upon  the  land  of  plaintiff,  any  damage  she 
might  have  sustained  thereby  was  damnum 
absque  Injuria  and  could  not  be  complain- 
ed of. 

This  brings  us  to  the  principal  finding  in 
controversy,  namely,  that  sustaining  the  pre- 
scriptive right  of  defendants.  The  theory  of 
counsel  for  defendants  and  the  trial  court 
was  that  the  act  of  defendants'  predecessor 
in  constructing  the  ditch  and  draining  the 
water  from  the  pond  Into  the  slough  In  1893 
was  then  an  invasion  of  the  property  rights 
of  the  plaintiff  and  her  right  of  action 
against  such  predecessor  accrued  then,  and 
that  permitting  the  existence  of  the  ditch 
and  the  drainage  of  the  water  there  through 
from  the  ponds  into  the  slough  for  upwards 
of  five  years  (In  fact  defendants  claimed  for 
sixteen  years)  barred  any  right  of  action  she 
originally  had  to  prevent  defendants  from 
continuing  to  do  so. 

It  is,  of  course,  clear  under  the  law  that, 
unless  the  defendants  have  acquired  a  right 
by  prescription  to  discharge  the  water  from 
the  pond  by  artificial  means  upon  the  land  of 
plaintiff,  they  have  no  right  to  do  so  at  all. 
While  the  owner  of  upper  land  has  the  right 
to  have  the  waters  from  his  land  flow  in 
their  natural  course  down  upon  the  lands  be- 
low, he  has  no  right,  by  the  construction  of 
ditches  or  other  artificial  means,  to.  turn  wa- 
ters which  have  naturally  accumulated  in 
ponds  or  depressions  on  his  land  upon  the 
lund  of  his  neighbor  lower  down  (Ogburn  v. 
Connor,  46  CaL  347,  13  Am.  Rep.  213;  Gray 
v.  McWilliams,  98  Cal.  157,  32  Pac.  976,  21 
K  R.  A.  593,  35  Am.  St  Rep.  163),  and, 
where  water  is  thereby  caused  to  flow  upon 
the  land  of  another  which  would  not  nat- 
urally flow  thereon,  this  Is  an  invasion  and 
injury  to  his  right  of  property  and  a  nui- 
sance per  Be,  the  continuance  of  maintenance 
of  which  he  has  the  right  to  have  enjoined. 
Learned  v.  Castle,  78  Cal.  454,  18  Pac.  872, 
21  Pac.  11;  Wood  v.  Moulton,  146  Cal.  317, 
80  Pac.  92.  So,  if  the  defendants  have  any 
right  to  turn  the  waters  from  the  pond  on 
their  land  upon  the  land  of  plaintiff  by 
means  of  a  ditch  constructed  in  1893,  it  must 
proceed  from  a  prescriptive  right  to  do  so, 
or  it  does  not  exist  at  alL 

Now  as  to  the  question  whether  the  evi- 
dence supports  the  finding  of  the  trial  court 
in  this  respect:  We  do  not  think  it  does. 
There  is  no  doubt  about  the  construction  of 
the  ditch  in  1893  to  drain  the  waters  from 
the  ponds,  which  it  effectually  did  in  a  short 
time.  It  Is  not  pretended,  however,  that 
such  drainage  precipitated  any  water  upon 
the  land  of  plaintiff,  or  that  any  damage 
was  occasioned  it  thereby.  While  the  court 
finds  that  water  from  this  lower  pond  flowed 
through  the  ditch  from  its  construction  in 
1893  up  to  and  including  1896-7-some  four 
years— if  this  conclusion  finds  any  support 


In  the  evidence  at  aU,  It  is  extremely  slight 
But  accepting  it  as  sustained  by  the  evi- 
dence, the  court  does  not  find  what  quantity 
of  water  flowed  therein,  and  it  is  quite  cer- 
tain that  whatever  did  flow  therein  was  an 
extremely  small  quantity.  As  a  matter  of 
fact,  it  is  clear  from  the  evidence  that  no  at- 
tention was  paid  to  this  ditch  or  to  the  flow 
of  water  in  it  The  ditch  was  allowed  to 
gradually  fill  up;  it  was  for  years  made  the 
burial  place  for  large  numbers  of  stock 
which  had  died  on  the  ranch,  and  was  fur- 
ther a  common  dumping  place  for  litter  ac- 
cumulating thereon.  It  is  clear,  too,  that 
whatever  water  passed  through  this  ditch 
was  of  such  a  small  quantity  that  it  never 
reached  the  land  of  plaintiff,  and,  if  it  did 
not  percolate  through  the  ditch  itself,  it  sunk 
and  disappeared  at  its  outlet  upon  defend- 
ants' own  land  at  the  slough.  It  is  probable 
also  that  this  neglected  condition  of  the 
ditch,  and  the  absence  of  any  particular  flow 
of  water  in  it  was  attributable  to  the  fact 
that  there  were  no  seasons  of  heavy  rainfall 
during  these  intervening  years  after  its  con- 
struction, or  those  that  occurred  were  of 
such  intermittent  character  that  the  water 
passed  off  through  the  ditch  from  the  pond 
by  easy  stages  and  lost  itself  in  the  soil  at 
its  mouth.  We  only  discuss  this  condition  of 
the  ditch,  and  the  quantity  of  water  drained 
through  it,  to  show  that  in  whatever  condi- 
tion the  ditch  was  maintained,  or  to  what 
extent  the  water  flowed  through  it,  never  at 
any  time  until  1909,  when  this  action  was 
brought,  did  waters  flow  down  upon  plain- 
tiff's land  either  to  her  damage  or  at  alL 
Although  it  was  threatened  to  discharge 
them  upon  her  land  in  1907,  the  only  year 
since  1893  when  there  was  a  heavy  rainfall 
in  that  vicinity,  she  prevented  this  by  an  in- 
junction, and  It  was  not  until  1909  that  they 
actually  flowed  upon  her  land  and  damaged 
her  crops,  and  then  she  Immediately  institut- 
ed this  action  for  an  injunction. 

The  theory  of  the  defendants  upon  which 
their  prescriptive  right  is  claimed  is,  as  we 
have  said, '  that  the  plaintiff  should  have 
brought  her  action  as  soon  as  the  ditch  was 
constructed  and  the  drainage  into  the  slough 
above  her  lands  was  commenced.  Bat  this 
ditch  was  constructed  through  the  defend- 
ants' own  land  by  their  predecessor  in  title, 
and  the  waters  from  the  pond  were  drained 
through  it  upon  their  own  land.  No  right  of 
the  plaintiff  was  invaded  or  necessarily 
threatened  by  this  action.  The  owner  of 
land  upon  which  surface  waters  accumulate 
has  a  right  by  means  of  artificial  ditches  or 
other  measures,  to  redeem  his  land  by  dis- 
charging or  removing  these  waters  there- 
from, legally  constrained  only  to  the  extent 
that  he  shall  not  thereby  injure  his  neighbor. 
Where  a  landowner  is  exercising  a  right  of 
removing  and  disposing  of  surface  waters, 
and  is  doing  so  entirely  upon  his  own  land, 
an  adjoining  proprietor,  who  may  be  so  sit- 
uated that  a  disregard  of  his  rights  may 
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cause  him  Injury,  is  not  bound,  at  the  peril 
of  being  denied  any  relief  when  injury  is  ac- 
tually done  him,  to  commence  an  action  to 
prevent  this  possible  damage.  An  injunction 
against  the  legitimate  use  of  one's  own  prop- 
erty will  not  be  granted  at  the  suit  of  another 
unless  it  clearly  appears  that  Its  use  in  a  giv- 
en way  will  necessarily  entail  an  Irreparable 
injury  to  the  complainant  As  said  in  Lorenz 
v.  Waldron,  96  GaL  243,  31  Pac.  54:  "A  mere 
possibility,  or  anything  short  of  a  reasonable 
probability,  of  injury,  is  insufficient  to  war- 
rant an  injunction  against  any  proposed  use 
of  property  by  its  owner."  It  is  always  to 
be  assumed,  where  a  party  is  attempting  to 
exercise  legal  rights  which  may  never  neces- 
sarily injure  another  if  properly  exercised, 
that  the  party  will  so  exercise  them  that  no 
Injury  will  occur,  and,  if  in  their  exercise 
they  shall  ultimately  become  injurious,  that 
he  will  cease  to  further  exercise  them.  This 
principle  applies  here.  The  defendants  were 
exercising  their  legal  rights  in  draining  their 
property,  and  had  a  right  to  continue  doing 
so  until  their  conduct  showed  that  they 
would  or  were  actually  injuring  plaintiff 
thereby.  Up  to  the  time  they  actually  did  so 
in  1909,  if  plaintiff  had  brought  an  action  to 
-enjoin  a  maintenance  of  the  ditch,  the  ready 
and  reasonable  answer  to  her  suit  would 
hare  been:  This  ditch  is  constructed  on  our 
land,  and  its  outfall  is  on  our  land,  and  we 
have  a  legal  right  to  so  use  our  property. 
There  is  an  easy  grade  from  the  outlet  point 
to  our  land  on  the  slough;  we  can  and  will 
<*>ntrol  the  water  flowing  from  the  pond,  so 
that  but  such  a  quantity  shall  pass  to  the 
slough  depression  as  shall  be  absorbed  there- 
in. It  will,  Instead  of  flowing  over  your 
land,  naturally  percolate  beneath  it  and,  in- 
stead of  being  a  damage,  actually  benefit  it. 
This  being  true,  it  is  obvious  that  the  plain- 
tiff wag  not  called  upon  to  commence  any  ac- 
tion to  restrain  defendants  until  there  was 
an  actual  invasion  of  her  property  rights, 
and,  as  this  did  not  occur  until  the  overflow 
of  1909,  her  action  was  properly  commenced 
at  that  time.  In  Grigsby  v.  Clear  Lake  Wa- 
ter Works  Co.,  40  Cal.  396,  speaking  of  the 
evidence  which  was  essential  to  establish  a 
prescriptive  right  to  overflow  land,  this  court 
said:  "To  acquire  this  right  there  must  have 
been  an  uninterrupted  enjoyment  under  claim 
of  right  for  the  period  of  five  years.  There 
must  have  been  an  actual  occupation  by  the 
flow  of  water  to  the  knowledge  of  the  plain- 
tiff and  such  as  to  occasion  damage  and  give 
him  a  right  of  action.  There  must  have 
been  such  a  use  of  the  premises  and  such 
damage  as  will  raise  a  presumption  that 
plaintiff  would  not  have  submitted  to  it  un- 
less the  defendant  had  acquired  a  right  so 
to  use  it"  See,  also,  Carson  v.  Hayes,  39  Or. 
97,  65  Pac.  814;  Woodruff  v.  North  Bloom- 
fleld  G.  M.  Co.  (C.  C.)  18  Fed.  753;  Miller  v. 
Keokuk,  etc.,  By.  Co.,  63  Iowa,  680,  16  N. 


W.  567;  Austin  &  N.  Ry.  Co.  v.  Anderson,  79 
Tex.  427,  15  S.  W.  484,  23  Am.  St  Rep.  330. 

We  have  no  doubt  as  the  court  found,  that 
it  was  of  great  benefit  and  advantage  to  the 
defendants  to  have  their  lands  drained;  but 
It  also  appears  that  it  would  be  to  the  great 
injury  and  detriment  of  the  plaintiff  to  have 
them  drained  on  her  land,  and,  as  there  was 
nothing  to  show  that  the  defendants  had  ac- 
quired any  prescriptive  right  to  subject  her 
land  to  this  burden,  she  had  a  right  to  an  in- 
junction preventing  them  from  doing  so. 

The  judgment  and  order  appealed  from  are 
reversed. 

We  concur:  MELVIN,  J.;  HENSHAW,  J. 


LEEDY  v.  BROWN,  Judge,  et  al. 
(Supreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(Syllabus  ly  the  Court.) 

1.  Statutes  (§§  76,  114*)  —  Constitutional 
Law  (§§  29,  70,  74*)— Applicability  or 
General  Law  as  Affecting  Special  Law 
—Review  by  Court— Self- Exett  ttino  Pro- 
vision—Expression  of  Subject  in  Title. 

(a)  Same  as  paragraph  1  of  syllabus  in  State 
ex  rel.  Caldwell  v.  Hooker,  County  Judge,  22 
Okl.  712,  98  Pac.  964. 

(b)  That  part  of  section  23,  art.  8,  of  the  en- 
forcing act  (Sess.  Laws  1907-08.  p.  611).  pro- 
viding for  the  removal  of  sheriffs,  constables, 
marshals,  and  police  officers,  and  all  county  and 
city  attorneys  for  failure  to  enforce  the  pro- 
visions of  said  act  is  referable  and  cognate  to 
the  subject  expressed  in  its  title,  going  to  make 
up  a  complete  enactment  or  resulting  as  a  com- 
plement of  the  main  thought  therein  contained. 

(c)  Same  as  paragraph  3  of  the  syllabus  in 
State  ex  rel.  v.  Brown,  Judge,  24  Okl.  433,  103 
Pac.  762. 

(d)  Section  23  of  article  3  of  the  enforcing 
act  (Sess.  Laws  1907-08,  c.  69),  providing  that 
the  judge  of  the  district  court  wherein  such 
cause  is  pending  may  suspend  such  officer  from 
his  office  during  the  pendency  of  such  action,  is 
not  in  conflict  with  section  1,  art  4,  of  the  Con- 
stitution. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  78%.  145-149;  Dec.  Dig.  §§  76, 
114;*  Constitutional  Law.  Cent.  Dig.  §§  32, 
129-132,  124 ;  Dec.  Dig.  §  29,  70,  74.*] 

2.  Prohibition  (f  5*) — Grounds. 

The  district  court  having  made  an  order 
setting  the  hearing  of  the  application  for  the 
removal  of  plaintiff  from  office' at  a  certain  time 
and  place  on  ex  parte  affidavits,  summons  hav- 
ing been  served  on  said  plaintiff,  who  was  pres- 
ent in  person  and  by  counsel  when  said-  order 
was  made,  no  objection  then  being  made  as  to 
the  time  and  place  and  the  manner  of  such 
hearing  on  ex  parte  affidavits,  a  writ  of  prohibi- 
tion will  not,  under  such  circumstances,  if  at 
all,  be  awarded. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  §§  20-30;  Dec.  Dig.  |  5.*] 

3.  Grand  Jury  (8  42*)— Proceeding— Valid- 
ity. 

The  appearance  of  the  "counsel  to  the  Gov- 
ernor" or  his  assistant  before  the  grand  jury, 
assuming  the  act  authorizing  his  appointment  to 
be  void,  does  not  render  void  the  recommenda- 
tion or  accusation  made  by  said  grand  jury  un- 
der section  23  of  article  3  of  the  enforcing  act 
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(Sess.  Laws  1907-08,  c.  69),  for  the  removal  of 
plaintiff  from  office. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Dec.  Dig.  §  42.*] 

4.  Evidence  (|  83*)— Pbesumptions— Acts  of 
Officials. 

When  an  action  is  commenced  in  the  dis- 
trict court  in  the  name  of  the  state  by  the  At- 
torney General,  in  the  absence  of  an  affirmative- 
showing  to  the  contrary,  he  is  presumed  to  have 
brought  such  action  after  having  been  requested 
by  the  Governor  or  one  of  the  branches  of  the 
Legislature. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  |  105;  Dec.  Dig.  §  83.*] 

Prohibition  by  C.  B.  Leedy  against  G.  A. 
Brown,  Judge  of  the  District  Court,  and 
others.  Writ  denied. 

A.  M.  Appelget  and  Charles  Swlndall,  for 
plaintiff.    Fred  S.  Caldwell,  for  defendants. 

WILLIAMS,  J.  Counsel  for  plaintiff  Insist 
that  the  writ  should  issue  for  the  following 
reasons: 

1.  That  the  enforcing  act  (Sess.  Laws  1907- 
08,  pp.  694-614)  is  unconstitutional  and  void 
for  the  reason  (a)  that  more  than  one  sub- 
ject is  expressed  in  the  title,  and  therefore 
violative  of  section  57,  art  5  of  the  Constitu- 
tion ;  (b)  that  section  23,  art.  3,  of  said  act 
providing  the  procedure  for  the  removal  of 
certain  officers,  including  county  attorneys, 
for  failure  to  enforce  the  provisions  of  said 
act,  is  not  within  the  subject  expressed  In  the 
title,  and  therefore  violative  of  the  same  sec- 
tion; (c)  that  said  section  Is  a  special  act 
and  therefore  repugnant  to  section  59,  art 

5,  and  that  section  23,  art  3,  of  said  act, 
violates  section  1,  art.  4,  of  the  Constitution. 

2.  That  no  notice  in  writing  of  the  time 
and  place  for  hearing  said  action  has  ever 
been  served  on  plaintiff,  and  that  the  order  of 
the  court  setting  said  motion  for  hearing  at 
Mangum,  Okl.,  about  300  miles  distant  from 
plaintiff's  place  of  residence  by  the  usually 
traveled  route,  and  directing  that  said  mo- 
tion should  be  heard  upon  ex  parte  affidavits 
without  requiring  same  to  be  served  upon 
plaintiff  or  his  counsel,  is  such  an  abuse  of 
judicial  discretion,  when  there  is  no  adequate 
remedy  by  appeal,  as  to  justify  this  court  in 
staying  the  hand  of  said  Judge  by  writ  of 
prohibition. 

3.  That  the  accusation  upon  which  the  mo- 
tion Is  based  to  suspend  said  plaintiff  from 
office  is  void,  in  that  J.  M.  Hayes,  assistant, 
and  Fred  S.  Caldwell,  counsel  for  the  Govern- 
or of  the  state,  under  the  provisions  of  said 
section  24  of  article  3  of  said  enforcing  act 
appeared  before  the  grand  jury  preliminary 
to  the  returning  of  said  accusation. 

1  (a).  It  has  been  settled  not  only  by  this 
court,  but  also  by  the  Criminal  Court  of  Ap- 
peals, that  the  title  of  said  act  is  not  repug- 
nant to  section  57,  art  5,  as  containing  more 
than  one  subject  State  ex  rel.  v.  Hooker, 
County  Judge,  22  Okl.  712,98  Pac.  964;  Roch- 
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eater  Brewing  Company  v.  State,  109  Pac. 
298 ;  State  v.  Hoffer,  3  Okl.  Cr.  840, 106  Pac. 
533. 

(b)  Section  23,  art  8,  of  said  act  (Seas. 
Laws  1907-08,  p.  611),  providing  for  the  re- 
moval of  sheriffs,  constables,  police  officers, 
and  county  and  city  attorneys  for  failure  to 
enforce  the  provisions  of  said  act,  seems  to 
be  germane  to  the  title  thereof.  State  ex  rel. 
v.  Hooker,  County  Judge,  supra ;  Rea,  Coun- 
ty Clerk,  v.  Board  of  County  Commissioners 
of  Lincoln  County  (recently  decided  by  this 
court,  but  not  yet  officially  reported)  114  Pac. 
— .i  The  providing  expeditious  machinery 
for  the  removal  of  such  officers  from  office 
for  the  failure  to  faithfully  enforce  the  pro- 
visions of  said  act  is  as  much  germane  and 
cognate  to  the  subject  as  the  providing  for 
the  appointment  of  an  attorney  to  prosecute 
violations  thereof.  Just  as  It  Is  essential  for 
attorneys  to  prosecute  the  violators  of  the 
provisions  of  said  act,  so  Is  it  necessary  that 
the  officers  whose  duty  it  is  to  perform  such 
duties  should  faithfully  perform  the  same, 
and,  when  not  that  they  should  be  removed 
from  office.  Said  section  is  therefore  within 
the  scope  of  the  title  and  a  valid  part  of  said 
act 

(c)  That  said  section  23  of  said  act  Is 
not  repugnant  to  section  59,  art  5,  of  the 
Constitution,  which  provides  that  laws  of  a 
general  nature  shall  have  uniform  operation 
throughout  the  state,  and  where  a  general 
law  cannot  be  made  applicable,  a  special  law 
shall  not  be  enacted,  has  been  settled  by  this 
court  State  ex*  rel.  v.  Brown,  Judge,  24  Okl. 
433,  103  Pac.  762. 

(d)  Does  section  23  of  said  act  violate  sec- 
tion 1  of  article  4  of  the  Constitution,  where- 
in It  is  provided:  "The  powers  of  the  govern- 
ment of  the  state  of  Oklahoma  shall  be  di- 
vided into  three  separate  departments,  the 
legislative,  executive,  and  judicial;  and  ex- 
cept as  provided  In  this  Constitution,  the  leg- 
islative, executive,  and  judicial  departments 
of  government  shall  be  separate  and  distinct 
and  neither  shall  exercise  the  powers  proper- 
ly belonging  to  either  of  the  others"?  In 
State  ex  rel.  Sanders  v.  Blakemore,  104  Mo. 
340,  15  S.  W.  900,  section  630  of  the  Revised- 
Statutes  of  1879,  which  provided  that  a  court 
may  suspend  Its  clerk  for  misdemeanor  In 
office  until  a  trial  can  be  had,  and  may  ap- 
point a  temporary  clerk  who  "shall  continue 
in  office  until  the  regular  clerk  shall  resume 
his  office  or  a  successor  shall  be  elected," 
was  held  to  be  valid. 

In  Ex  parte  Wiley,  54  Ala.  226,  Chief  Jus- 
tice Brlckell,  in  speaking  for  the  court,  said: 
"The  Constitution  simply  creates  the  office  of 
county  solicitor,  defines  the  manner  of  elec- 
tion, and  fixes  the  duration  of  the  official- 
term.  Thus  far,  the  office  Is  beyond  legis- 
lative control.  The  office  may  not  be  abolish- 
ed—appointment cannot  be  substituted  for 
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election,  nor  the  power  of  election  transfer- 
red from  the  voters  of  the  county;  nor  can 
the  official  term  be  enlarged  or  diminished. 
The  whole  matter  of  removal  or  suspension 
from  office,  the  causes  for  which,  and  the 
mode  in  which  it  may  be  effected,  not  being 
expressed  in  the  Constitution,  is  a  proper 
subject  of  legislation.  It  is  part  of  the  sov- 
ereignty of  the  state — part  of  the  lawmaking 
power — and  is  not  either  expressly  or  im- 
pliedly withheld  from  the  General  Assembly. 
Good  government  requires  that  the  mode  and 
causes  of  removal  or  suspension  should  be 
clearly  defined.  The  necessity  for  the  exer- 
cise of  the  power  may  arise  from  the  mis- 
fortune of  the  officer — from  unavoidable  ac- 
cident—as  well  as  from  malfeasance  or  mis- 
conduct The  sudden  visitation  of  insanity, 
or  of  disease  in  its  varied  forms,  may  in- 
capacitate. Official  power  should  not  be  In- 
definitely suspended,  awaiting  a  recovery 
which  may  be  hopeless,  or  the  expiration  of 
the  official  term.  The  act  of  the  officer  may 
incapacitate,  rendering  the  exercise  of  official 
power  by  him  improper.  The  power  of  the 
Legislature  is  plenary,  and  they  can  deter- 
mine what  shall  be  cause  and  the  mode  of  re- 
moval or  suspension.  When  they  determine, 
their  commands  must  be  enforced.  They 
may,  as  they  have  by  the  statute  under  con- 
sideration, declare  that  it  is  Improper  for  an 
officer  charged  with  the  duty  of  prosecuting 
criminal  offenses  to  perform  that  duty  while 
himself  resting  under  a  criminal  accusation. 
The  occupancy  of  official  position,  and  the 
possession  of  official  power,  it  may  be  sup- 
posed, would  afford  the  means  and  opportuni- 
ty of  unduly  influencing  the  prosecution 
against  the  officer,  and  his  suspension  essen- 
tial to  the  purity  and  certainty  of  the  admin- 
istration of  the  criminal  law.  We  cannot 
pronounce  the  enactment,  so  far  as  It  au- 
thorises the  suspension  of  a  county  solicitor 
under  indictment,  violative  of  the  Constitu- 
tion. Tbe  application  averring  the  pendency 
of  the  indictment  against  the  relator,  and 
that  if  it  was  the  cause  of  the  order  of  sus- 
pension, If  the  order  could  be  deemed  irreg- 
ular, mandamus  is  not  the  remedy  for  its 
correction.  The  order  is  not  irregular.  The 
record  discloses  the  circuit  judge  pursued  the 
statute  strictly.  When  it  became  known  to 
him,  as  it  must  have  been,  when  the  grand 
Jury  returned  the  finding  into  court,  and  it 
was  ordered  to  be  filed,  the  order  of  suspen- 
sion was  made.  It  is  not  contemplated  by  the 
statute  that  any  motion  for  the  order  of  sus- 
pension shall  be  made,  nor  that  action  by  the 
court  shall  be  invoked  by  the  state,  or  by  any 
party.  The  court  acts  mero  motu— on  its 
own  knowledge.  Notice  to  the  solicitor  is 
not  an  ingredient  of  the  proceeding.  There 
la  no  disputable  fact  to  be  tried  or  consid- 
ered. In  this  case,  the  record,  which  was 
of  absolute  verity,  furnished  the  evidence 
that  the  indictment  had  been  presented,  and 
notice  would  not  have  availed  the  relator. 
.Besides,  the  record  discloses,  as  we  think, 


that  he  had  notice.  It  is  averred  the  order 
of  suspension  was  made  against  his  objec- 
tion, Importing  his  presence  when  it  was 
made."  Said  section  does  not  seem  to  be  re- 
pugnant to  section  1,  art  4,  supra. 

3.  Plaintiff  seems  not  to  have  made  ap- 
plication to  the  court  for  an  amendment  to 
the  order  directing  that  the  ex  parte  affidavit 
should  be  served  upon  him  or  his  counsel 
or  that  the  time  and  place  of  hearing  thereon 
should  be  changed.  Nor  has  any  objection 
been  made  before  said  court  as  to  such  hear- 
ing being  had  without  reasonable  notice  to 
plaintiff.  Plaintiff  was  present  in  person  and 
by  counsel  when  the  order  was  made  fixing 
such  time  and  place,  and  no  objection  ap- 
pears to  have  been  made  as  to  tbe  time  and 
place  or  manner  of  such  hearing.  The  writ 
will  not  be  awarded,  if  at  all,  under  the  pres- 
ent circumstances.  Morrison  v.  Brown, 
Judge,  et  al.,  109  Pac.  237;  Hill  v.  Tarver, 
ISO  Ala.  682,  30  South.  490.  Assuming  that 
Fred  S.  Caldwell,  as  counsel  to  the  Govern- 
or, and  J.  M.  Hayes,  as  assistant  counsel  to 
the  Governor,  may  have  been  acting  under  an 
invalid  act,  or  invalid  appointment,  in  ap- 
pearing before  the  grand  jury,  does  that  ren- 
der said  accusation  or  recommendation  of 
the  grand  jury,  under  section  23,  art  8.  of 
the  enforcing  act  relative  to  the  removal  of 
the  plaintiff  from  office,  void,  or  deprive  the 
district  court  of  Jurisdiction  of  such  proceed- 
ing? 

In  Butter  v.  Territory,  11  OkL  454,  68  Pac 
507,  it  Is  said:  "We  understand  by  this  provi- 
sion of  the  statute  that  the  defendant  in  the 
proceeding  under  consideration,  cannot  stand 
upon  all  the  technicalities  which  have  been 
or  may  be  devised  In  the  testing  and  trial  of 
an.  indictment;  and  there  is  good  reason 
for  this  position  found,  not  only  in  the  ex- 
press direction  of  the  statute,  which  has  been 
herein  recited,  but  also  in  the  fact  that  no 
criminal  punishment  is  imposed  as  a  result 
of  a  verdict  of  guilty  of  the  matters  charged 
in  the  accusation,  but  that  the  Judgment 
founded  thereon  shall  be  'removal  from  of- 
fice,' a  relief  which  should  be  ready,  speedy, 
and  accessible  In  behalf  of  the  people  who 
have  selected  the  official,  and  who  ought  to, 
if  the  charge  of  the  corruption  and  willful 
misconduct  of  officials  whom  they  have  elect- 
ed has  been  sustained,  upon  an  accusation  ex- 
pressed in  such  plain  and  simple  language 
as  that  a  person  of  plain  and  common  under- 
standing may  know  what  is  intended." 

The  provision  in  section  23,  supra,  is  that 
the  petition  for  removal  may  be  filed  in  the 
district  court  of  the  county  wherein  such 
officer  resides,  in  the  name  of  the  state,  on 
the  relation  of  any  citizen  thereof,  upon  the 
recommendation  of  a  grand  jury,  or  on  the 
relation  of  the  board  of  county  commission- 
ers, or  of  any  attorney  appointed  by  the  Gov- 
ernor under  the  provisions  of  this  act  Un- 
der the  authority  of  Butter  v.  Territory,  su- 
pra, we  conclude  that  the  fact  of  the  appear- 
ance of  said  attorneys  before  the  grand  jury, 
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although  they  may  have  been  acting  under  a 
void  statute,  would  not  Invalidate  the  recom- 
mendation or  accusation  made  by  said  grand 
jury  under  a  proceeding  for  removal  insti- 
tuted by  virtue  of  section  23  of  article  3  of 
the  enforcing  act. 

The  writ  of  prohibition  is  sought  In  this 
proceeding  against  the  district  court,  Fred  S. 
Caldwell,  as  counsel  to  the  Governor,  and 
also  the  Attorney  General.  The  Attorney 
General  when  directed  by  the  Governor 
would  have  authority  to  prosecute  said  action 
in  the  district  court  in  the  name  of  the  state 
(State  ex  rel.  v.  Huston  et  al.,  21  Okl.  782,  97 
Pac.  9821),  and,  in  the  absence  of  an  affirmative 
showing  to  the  contrary,  he  is  presumed  to 
appear  for  the  state  In  such  action,  after 
having  been  so  requested  by  the  Governor  or 
a  branch  of  the  Legislature.  State  v.  Welbes, 
11  S.  D.  86,  75  N.  W.  820.  The  district  court 
having  jurisdiction  of  the  subject-matter,  and 
the  Attorney  General,  on  this  record,  having 
authority  to  prosecute  the  same,  it  is  not 
essential  to  determine  in  this  case  as  to  the 
validity  of  section  24.  art.  3,  of  the  enforc- 
ing act  (Sess.  Laws  1907-08,  p.  612).  All  the 
Justices  concur. 


TULSA  ST.  RT.  CO.  v.  OKLAHOMA 
UNION  TRACTION  CO. 

(Supreme  Court  of  Oklahoma.   Nov.  16,  1910.) 

(Syllabus  by  the  Court.) 

1.  Street  Railroads  (5  29*) — Franchises  in 
Streets—  Effect— Exclusiveness. 

An  ordinance  of  a  municipal  corporation 
granting  to  a  person  or  corporation  authority 
to  use  the  streets  and  highways  of  a  city  for 
the  purpose  of  constructing  and  operating  a 
street  railway  system  confers  privileges  which 
are  exclusive  in  their  nature  against  all  persons 
upon  whom  similar  rights  have  not  been  confer- 
red ;  and  any  person  or  corporation  attempting 
to  exercise  such  rights  without  legislative  au- 
thority or  sanction  invades  the  private  property 
of  the  person  or  corporation  to  whom  such  fran- 
chise has  been  granted,  and  may  be  restrained 
at  the  instance  of  the  owner  of  the  franchise. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  f  46 ;  Dec  Dig.  |  29.*] 

2.  Street  Railroads  (f  67*)  —  Actions  — 
Scope  of  Inquiry. 

The  owner  of  a  street  railway,  being  oper- 
ated upon  the  streets  of  a  city  under  a  fran- 
chise, which  was  not  exclusive,  brought  an  ac- 
tion to  enjoin  another  company  from  construct- 
ing and  operating,  without  a  franchise  or  au- 
thority from  the  municipality,  a  street  railway 
upon  the  streets  of  said  city.  The  defendant 
company  answered  that  it  was  acting  under  leg- 
islative authority  granted  by  ordinance  of  the 
city  council.  Held,  that  the  court  had  power 
to  investigate  the  facts  and  determine  whether 
defendant  had  a  franchise,  and.  if  it  had  an  al- 
leged franchise,  might  determine  whether  such 
franchise  was  invalid  because  granted  without 
authority  of  law. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  {  57.*] 


3.  Municipal  Corporations  (f  34*)—  Annex- 
ation of  Territory. 

Where,  under  the  procedure  prescribed  by 
section  922  of  Mansfield's  Digest  of  the  Statutes 
of  Arkansasf  for  annexing  contiguous  territory  to 
a  municipal  corporation, 'a  majority  of  the  votes 
cast  at  the  election  to  determine  whether  the 
territory  shall  be  annexed  is  in  favor  of  annexa- 
tion, the  annexation  becomes  effective  and  the 
annexed  territory  becomes  part  of  the  corpora- 
tion, if  no  notice  of  complaint  against  annexa- 
tion is  given,  30  days  after  the  transcript  is 
filed  with  the  court  as  provided  by  said  election, 
and  not  on  the  date  of  the  election. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  |  84.*] 

4.  Street  Railroads  (J  28*)— Ordinances- 
Construction—  Franchise  in  Streets. 

A  municipal  corporation  of  the  Indian  Ter- 
ritory before  the  admission  of  the  state  granted 
by  ordinance  to  a  street  railway  company  the 
right  to  use  the  streets  and  highways  of  the 
city  and  to  construct  and  operate  a  street  rail- 
way system.  Section  1  of  the  ordinance  reads: 
"That  B.,  his  associates,  heirs,  representatives 
and  assigns,  hereinafter  termed  and  styled 
grantees,  is  hereby  granted  the  right  privilege 
and  franchise  to  construct,  operate  and  maintain 
a  single  or  double  track  electric  or  trolly  street 
railway  over  and  along  the  streets  and  high- 
ways of  the  city  of  Tulsa,  Indian  Territory, 
excepting  Frankford  avenue.  Greenwood  avenue, 
North  First  Street  (and  other  named  streets  in 
the  section),  and  their  extensions  to  the  city 
limits."  Said  section  considered,  and  construed 
in  connection  with  the  other  provisions  of  the 
ordinance,  and  held  to  grant  to  the  grantee 
therein  and  his  assigns  the  use  of  all  the  streets 
of  the  city  and  their  extensions  thereafter 
brought  within  the  municipal  corporation  by 
annexation  of  territory,  except  those  streets 
specifically  named  in  the  excepting  clause  of  the 
section  and  their  extensions,  and  that  the  grant- 
ing of  such  franchise  was  within  the  power  of 
the  city  council,  and  is  not  void. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent.  Dig.  §8  39-42,  44,  45.  56,  61,  OS- 
es;  Dec.  Dig.  §  28.*] 

Error  from  District  Court,  Tulsa  County; 
L.  M.  Poe,  Judge. 

Action  by  the  Oklahoma  Union  Traction 
Company  against  the  Tulsa  Street  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  remand- 
ed, with  instructions. 

Chas.  J.  Wrightsman,  Chas.  E.  Bush,  and 
Victor  O.  Johnson,  for  plaintiff  In  error.  Ma- 
gee,  Magee  &  Connor  and'  Hainer  &  Martin, 
for  defendant  In  error. 

HAYES,  J.  This  action  was  brought  in 
the  court  below  by  defendant  in  error,  here- 
inafter called  the  "Traction  Company," 
against  plaintiff  In  error,  hereinafter  called 
the  "Railway  Company."  The  Traction  Com- 
pany alleges  in  its  petition  that  it  has  a 
franchise  to  construct  a  line  of  street  rail- 
way over  certain  streets  of  the  city  of  Tulsa, 
and  that  it  is  now  under  said  franchise  con- 
structing a  line  of  street  railway  from  the 
center  of  the  city  to  Owen  Park.  It  alleges 
that  the  Railway  Company  is  threatening  to 
build,  and  is  now  building,  a  line  of  street 
railway  from  the  center  of  the  city  to  the 
sa me  park;   that  said  line  of  railway  is 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  *  Rep'r  Indaxns 
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now  being  constructed  and  will  be  construct- 
ed In  part  over  streets  without  authority  un- 
der any  franchise  granted  by  the  city  or  oth- 
er legal  authority ;  that  the  line  of  railway, 
being  constructed  by  the  Railway  Company 
is  parallel  to  plaintiff's  line  of  railway,  and 
that,  if  the  Railway  Company  is  permitted  to 
construct  and  operate  its  line  of  railway, 
it  will  take  from  plaintiff  the  principal 
source  of  its  income,  profit,  and  revenue  de- 
rived from  its  business  under  its  franchise; 
that  such  result  will  follow  from  the  Street 
Railway  Company's  constructing  a  public 
nuisance  in  and  obstructing  the  streets  and 
highways  of  the  city,  without  legal  right  or 
authority.  A  temporary  restraining  order 
was  granted  to  the  Traction  Company.  Lat- 
er the  Railway  Company  filed  its  answer,  and 
the  court,  after  hearing  the  evidence  of  both 
parties,  granted  a  temporary  injunction. 
The  Railway  Company  Immediately  moved 
to  dissolve  the  temporary  injunction;  and 
by  agreement  the  testimony  taken  on  the 
bearing  of  the  application  for  a  temporary 
injunction  was  considered  as  the  evidence 
•upon  motion  to  dissolve.  The  motion  to  dis- 
solve was  overruled.  Thereafter  this  pro- 
ceeding in  error  was  brought  Both  parties 
have  treated  this  proceeding  as  an  appeal 
both  from  the  order  granting  the  temporary 
injunction  and  from  the  order  of  the  court 
refusing  to  dissolve  same.  It  is  the  settled 
rule  under  the  statute  now  in  force  in  this 
state  that  an  appeal  will  not  lie  from  an  or- 
der refusing  to  dissolve  or  modify  a  tempo- 
rary injunction.  School  District  No.  8  et  al. 
v.  Eakin  et  aL,  23  Okl.  321,  100  Pac.  528; 
Kuchler  et  al.  v.  Weaver,  23  Okl.  420,  100 
Pac.  915.  But  the  case-made  was  prepared 
and  served  within  the  period  of  time  granted 
within  three  days  after  the  granting  of  the 
temporary  injunction,  and  the  appeal  was 
perfected  within  the  statutory  time  for  tak- 
ing appeals  from  such  orders.  This  proceed- 
ing therefore  will  be  treated  as  an  appeal 
from  the  order  granting  the  temporary  in- 
junction. 

The  Railway  Company,  by  its  answer,  al- 
leges that  it  is  acting  under  a  franchise 
granted  to  it  by  the  city  of  Tulsa,  by  the 
terms  of  which  it  alleges  right  is  conferred 
upon  it  to  construct,  maintain,  and  operate 
upon  all  the  streets  of  the  city  of  Tulsa,  ex- 
cept certain  named  streets,  a  line  of  street 
railway.  The  Traction  Company  contends 
that  the  right  to  build  upon  certain  of  the 
streets  between  the  center  of  the  city  and 
Owen  Park,  the  terminus  of  both  lines  of 
railway,  is  not  included  within  the  terms 
of  defendant's  franchise;  and  that,  if  such 
right  is  included,  it  was  without  the  power 
of  the  city  to  grant  same,  and  the  Railway 
Company's  franchise  to  that  extent  Is  void. 
As  a  counter  contention,  the  Railway  Com- 
pany urges  that  the  Traction  Company  can- 
not in  a  proceeding  for  injunction  have  the 
court  construe  defendant's  franchise  for  the 
purpose  of  ascertaining  that  its  franchise 


does  not  attempt  to  convey  to  it  the  rights 
contended  for,  and,  if  it  does,  that  it  is 
void;  that  such  questions  can  be  presented 
for  determination  only  in  a  proceeding  insti- 
tuted by  the  city.  These  contentions  present 
a  Question  of  law  preliminary  in  its  nature 
to  the  other  questions  Involved  in  this  pro- 
ceeding, and  will  be  considered  first  A 
somewhat  similar  contention  was  considered 
by  this  court  in  Bartlesville  Electric  Light  & 
Power  Co.  v.  Bartlesville  Interurban  Railway 
Co.  (not  yet  officially  reported)  109  Pac.  228, 
hereinafter  referred  to  as  the  "Bartlesville 
Case."  In  that  case,  plaintiff,  under  a  fran- 
chise, occupied  the  streets  of  the  city  for  the 
purpose  of  maintaining  and  operating  an 
electric  light  plant,  sought  to  enjoin  a  simi- 
lar company  without  any  franchise  from  us- 
ing the  streets  for  the  same  purpose.  The 
distinction  between  the  facts  in  that  case  and 
the  instant  case  1b  that  the  defendant  com- 
pany in  that  case  admitted  that  It  had  no 
legislative  authority  to  occupy  and  use  the 
streets  and  alleys  of  the  city.  There  was  no 
question  of  fact  or  of  law  to  be  determined 
in  that  case  in  order  to  ascertain  whether 
the  defendant  was  a  trespasser  upon  the 
streets.  This  difference  in  the  facts  of  the 
two  cases,  It  is  contended,  requires  the  appli- 
cation of  a  different  rule  to  the  present  case. 
In  the  Bartlesville  Case,  reference  was  made 
to  Coffeyville  Mining  &  Gas  Co.  v.  Citizens' 
Natural  Gas  &  Mining  Co.,  55  Kan.  173,  40 
Pac.  326,  the  only  case  relied  upon  by  de- 
fendant in  that  case ;  and  in  criticism  of  the 
Kansas  case  it  was  said  that  that  portion  of 
the  Kansas  case  which  holds  that  a  company 
operating  under  a  franchise  cannot,  if  no 
ordinance  granting  defendant  a  franchise  had 
been  passed,  try  the  right  of  defendant  to 
use -the  streets,  Is  not  only  obiter,  but  is  also 
unsupported  by  the  better  reason  or  by  the 
weight  of  authority.  No  comment  was  made 
upon  that  portion  of  the  case  which  holds 
that  the  validity  of  a  franchise  under  which 
the  defendant  was  acting  could  not  be  ques- 
tioned ;  but  we  think  that  that  portion  of  the 
decision  Is  subject  to  the  same  criticism  as 
the  other  portion.  In  the  Bartlesville  Case 
the  following  is  quoted  with  approval  from 
Millvllle  Gaslight  Co.  v.  Vineland  Light  & 
Power  Co.,  72  N.  J.  Eq.  305,  65  Atl.  504: 
"Legislative  grants  of  franchises,  whether 
granted  by  special  charters  or  under  general 
laws,  confer  privileges  which  are  exclusive 
in  their  nature  as  against  all  persons  upon 
whom  similar  rights  have  not  been  conferred. 
Any  attempted  exercise  of  such  rights  with- 
out legislative  sanction  is  not  only  an  un- 
warranted usurpation  of  power,  but  operates 
as  a  direct  invasion  of  the  private  property 
rights  of  those  upon  whom  the  franchises 
have  been  so  conferred."  Numerous  authori- 
ties supporting  the  rule  announced  in  the 
foregoing  quotation  are  cited  in  the  Bartles- 
ville Case.  If  the  grantee  of  a  franchise  has 
a  privilege  under  the  franchise  which  is  ex- 
clusive as  to  those  who  have  not  a  similar 
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privilege,  and  such  privilege  Is  private  prop- 
erty, what  reasoD  Is  there  for  denying  to  the 
owner  of  such  privilege  the  same  remedy  to 
protect  that  property  when  special  injury  Is 
Inflicted  upon  It  by  one  maintaining  a  pub- 
lic nuisance  that  is  given  to  other  owners  of 
private  property?  If  an  abutting  owner  Is 
specially  Injured  by  a  railway  company  who 
occupies  the  streets  without  legislative  au- 
thority, it  would  not  be  questioned  that  such 
abutting  owner  would  have  his  remedy  to  en- 
join the  nuisance  because  of  the  special  In- 
jury he  suffers.  Nor  could  the  defendant  in 
such  an  action  oust  the  court  of  jurisdiction 
by  pleading  that  it  acted  under  a  franchise, 
when  in  fact  it  did  not,  or  by  pleading  that 
it  acted  under  a  franchise  which  was  grant- 
ed by  a  body  without  authority.  Allen  v. 
Clausen,  114  Wis.  244,  90  N.  W.  181.  There 
can  be  no  reason  for  a  difference  of  reme- 
dies to  protect  property  that  abuts  the  streets 
and  to  protect  property  that  lies  in  the  street 
Whether  a  defendant  company  Is  a  trespass- 
er upon  the  streets  may  be  a  question  of  fact 
or  a  question  of  law,  the  determination  of 
which  may  be  as  easily  determined  in  an  equi- 
table proceeding  for  an  Injunction  as  in  any 
other  proceeding;  and  whether  In  any  case 
it  be  a  question  of  fact  or  of  law  or  both  the 
determination  of  such  question  is  entirely 
different  from  a  proceeding  to  forfeit  a  fran- 
chise for  the  nonperformance  of  its  condi- 
tions, the  latter  of  which  questions  may  be 
determined  only  at  the  instance  of  the  city  or 
of  the  public  granting  the  franchise.  The 
only  cases  cited  by  the  Railway  Company  in 
support  of  its  contention  are  the  Kansas  case, 
supra,  and  Market  Street  Railway  Co.  v. 
Central  Railway  Co.,  51  Cal.  683.  The  court 
in  the  last-named  case,  without  stating  any 
reason  or  citing  any  authorities,  holds  -that 
a  company  occupying  the  streets  of  a  town 
by  legislative  authority  cannot  complain  that 
the  streets  are  being  used  by  another  without 
such  authority.  In  the  first  paragraph  of  the 
syllabus  to  the  Bartlesville  Case  it  is  said: 
"An  ordinance  of  a  municipal  corporation 
granting  to  a  corporation  authority  to  use 
the  streets,  alleys,  .and  public  grounds  of  a 
city  for  the  purpose  of  constructing  and 
operating  an  electric  light  and  power  plant 
to  furnish  light  and  power  to  a  city  and  Its 
inhabitants  confers  privileges  which  are  ex- 
clusive In  their  nature  against  all  persons  up- 
on whom  similar  rights  have  not  been  con- 
ferred; and  any  person  or  corporation  at- 
tempting to  exercise  such  right,  without  leg- 
islative authority  or  sanction,  invades  the 
private  property  rights  of  the  corporation  to 
whom  such  franchise  has  been  granted,  and 
may  be  restrained  at  the  Instance  of  the  own- 
er of  the  franchise."  The  rule  stated  in  this 
syllabus,  although  in  conflict  with  the  doc- 
trine of  the  Kansas  and  California  cases, 
supra,  is  we  think,  in  addition  to  being  sup- 
ported by  the  better  reason,  supported  by  the 
weight  of  the  decided  cases,  wherein  the 
facts  involved  are  similar  to  those  in  the  case 


at  bar.  In  each  of  the  following  cases,  as 
in  this  case,  the  defendant  claimed  the  right 
to  use  the  streets  under  legislative  grant,  and 
the  plaintiff  denied  either  the  existence  or 
the  validity  of  such  grants.  Twin  Village 
Water  Co.  v.  Damariscotta  Gaslight  Co.,  98 
Me.  325,  56  Atl.  1112 ;  Central  Cross  town  Ry. 
Co.  v.  Metropolitan  St  Ry.  Co.,  16  App.  Div. 
229,  44  N.  T.  Supp.  752;  Central  Railroad 
Co.  of  New  Jersey  et  al.  v.  Pennsylvania 
Railroad  Co.  et  al.,  81  N.  J.  Eq.  475.  See. 
also,  State  ex  rel.  Morgan's,  etc.,  Ry.  Co.  v. 
Judge  of  Dis.  A  52  La.  Ann.  1065,  27  South. 
580 ;  .Terser  City  Gas  Co.  v.  Dwight  et  al.,  29 
N.  J.  Eq.  242. 

In  the  case  last  cited,  where  a  contention 
was  made  similar  to  the  one  being  urged  by 
the  Railway  Company  here,  it  is  said:  "It 
is  admitted,  if  a  corporation,  lawfully  con- 
stituted, usurps  a  franchise  to  the  injury  of 
another,  the  jurisdiction  of  the  court  is  un- 
questionable; but  it  is  said,  when  the  usurpa- 
tion consists  in  a  fraudulent  assumption  of 
corporate  existence  in  order  to  acquire  a 
franchise,  the  court  is  powerless  to  investi- 
gate or  to  give  redress.  Such  a  usurpation, 
although  it  produces  a  most  serious  private 
Injury,  gives  no  right  it  is  contended  to  a 
personal  remedy  in  a  court  of  equity.  The 
argument  in  my  judgment  is  unsound  both 
in  Its  logic  and  its  law."  In  that  case  it 
was  charged  that  the  defendant  company 
was  not  only  usurping  a  franchise  under 
which  it  pretended  to  act  but  that  it  was 
usurping  its  corporate  character;  and  the 
court  investigated  both  questions.  We  there- 
fore adhere  to  the  rule  announced  in  the  first 
paragraph  of  the  syllabus  to  the  Bartlesville 
Case,  and  hold  that  although  in  a  proceed- 
ing by  the  owner  of  a  franchise,  authorizing 
it  to  use  the  streets  and  alleys  of  a  city  for 
certain  purposes,  to  enjoin  a  company  alleged 
to  be  using  such  streets  and  alleys  for  a 
similar  purpose,  without  authority,  it  is  con- 
tended by  the  defendant  company  that  it  acts 
under  legislative  authority,  the  court  may  in- 
vestigate the  facts  and  determine  whether 
the  defendant  company  has  a  franchise,  and, 
if  it  has  a  pretended  franchise,  may  deter- 
mine whether  such  franchise  is  invalid  be- 
cause granted  without  authority  of  law. 

Consideration  of  the  other  questions  pre- 
sented by  this  proceeding  requires  an  epit- 
ome of  the  facts  out  of  which  this  action 
arose.  On  November  20,  1905,  the  city  of 
Tulsa  granted  to  one  Parker  and  others  a 
street  railway  franchise  which  was  subse- 
quently assigned  to  the  Railway  Company. 
Later,  on  the  5th  day  of  April,  1907,  a  second 
franchise  was  granted  to  O.  H.  Rosier,  which 
was  subsequently  assigned  to  the  Railway 
Company.  Since  it  is  under  this  latter  fran- 
chise that  the  Railway  Company  now  claims 
its  rights,  it  is  unnecessary  to  set  out  the 
terms  of  the  first  one.  The  granting  clause 
of  the  last-named  franchise  reads  as  fol- 
lows: "Section  1.  That  Charles  H.  Rosier, 
his  associates,  heirs,  representatives  and  as- 
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signs,  heteinafter  termed  and  styled  grantees, 
is  hereby  granted  the  right,  privilege  and 
franchise  to  construct,  operate  and  maintain 
a  single  or  doable  track  electric  or  trolley 
street  railway  over  and  along  the  streets  and 
highways  of  the  city  of  Tulsa,  Indian  Terri- 
tory, excepting  Frankfort  avenue,  Greenwood 
avenue,  North  First  street,  North  Second 
street,  Detroit  avenue,  Elwood  avenue,  North 
Fourth  street,  South  Fourth  street,  South 
First  street,  South  Sixth  street,  South  Sev- 
enth street,  South  Ninth  street,  Elgin  ave- 
nue, Denver  avenue,  and  their  extensions  to 
the  city  limits."  Owen  Park  at  the  time  of 
the  granting  of  this  franchise  did  not  lie 
within  the  city  limits,  nor  were  there  any 
streets  within  the  city  limits  over  which  the 
Railway  Company  could  reach  Owen  Park  at 
the  time  of  the  granting  of  this  franchise, 
unless  a  certain  proceeding  to  extend  the 
limits,  which  had  been  begun  before  the  en- 
actment of  the  ordinance  granting  the  fran- 
chise, became  effective  for  the  purpose  of 
bringing  said  addition  within  the  limits  of 
the  city  before  its  enactment  If  the  pro- 
ceeding for  bringing  the  addition  into  the 
city  was  completed  before  the  granting  of 
the  franchise  on  April  5,  1007,  then  a  portion 
of  the  streets  over  which  the  Railway  Com- 
pany Is  now  attempting  to  build  lay  within 
the  limits  of  the 'city  at  the  time  of  the  grant, 
and,  while  another  street  over'  which  the 
Railway  Company  attempts  to  build  did  not 
lie  within  the  city  limits,  there  was  a  street 
lying  within  the  city  limits  the  use  of  which 
the  franchise  grants  to  the  Railway  Compa- 
ny, and  by  which  the  park  could  be  reached. 
On  the  23th  day  of  February,  1007,  an  ordi- 
nance was  passed  calling  an  election  which 
was  held  on  April  2,  1007,  at  which  it  was 
voted  to  extend  the  limits  of  the  city  and 
bring  in  the  addition  referred  to.  This  pro- 
cedure for  extending  the  city  limits  was  au- 
thorized by  the  provisions  of  section  022  of 
Mansfield's  Digest  of  the  Statutes  of  Arkan- 
sas, which  provides  that,  when  any  municipal 
corporation  shall  desire  to  annex  any  contigu- 
ous territory  thereto  lying  in  the  same  coun- 
ty, it  shall  be  lawful  for  the  council  to  sub- 
mit the  question  to  the  qualified  electors  at 
least  one  month  before  the  annual  election. 
"If  a  majority  of  the  votes  cast  on  that 
question  shall  be  in  favor  of  annexation,  the 
said  corporation  shall  present  to  the  county 
court  a  petition  praying  for  such  annexation, 

*  •  *  and  if  within  thirty  days  after  a 
transcript  shall  be  delivered  as  provided,  no 
notice  of  a  complaint  against  such  annexation 
shall  be  given  at  the  end  of  said  thirty  days. 

•  *  *  The  territory  shall,  in  law,  be  deem- 
ed and  be  taken  to  be  included  in  and  shall 
be  a  part  of  said  corporation.  •  • 
The  election  authorized  by  this  section  was 
held  just  three  days  before  the  franchise 
was  granted.  The  30  days'  time  after  the 
filing  of  the  transcript  as  provided  by  said 
section  within  which  objections  could  be 
made  to  the  annexation  had  not  expired.  No 
objections  were  ever  made;  and  counsel  for 


the  Railway  Company  contend  that  the  an- 
nexation took  effect  as  of  the  date  of  the 
election,  but  this  contention  is  in  conflict 
with  the  plain  terms  of  the  statute;  for  by 
it  it  is  provided  that  after  the  transcript  is 
filed  there  shall  be  a  period  of  30  days  for 
the  giving  of  notice  of  a  complaint  against 
the  annexation;  and,  if  no  such  notice  is 
given  within  that  period,  then  "at  the  end  of 
said  thirty  days  the  territory  shall  in  law  be 
deemed  and  be  taken  to  be  Included  in  and 
shall  be  part  of  said  corporation."  This 
language  is  too  plain  and  explicit  to  admit  of 
doubt  or  require  construction.  It  is  at  the 
end  of  the  30-day  period  for  making  complaint 
that  the  annexation  shall  be  deemed  to  be 
effective,  if  no  complaint  has  been  made 
within  that  period.  The  extension  of  the 
limits  of  the  city  was  effected  after  the 
granting  of  the  franchise ;  and  the  Railway 
Company's  rights  upon  the  streets  in  con- 
troversy must  be  determined  by  the  terms  of 
the  franchise.  This  brings  us  to  the  ques- 
tions: Does  the  ordinance  which  grants  to 
the  Railway  Company  the  use  of  streets  then 
within,  its  limits  also  grant  the  use  of  streets 
thereafter  brought  within  the  city  limits  and 
the  use  of  the  street  extensions  lying  without 
the  city  limits  at  the  time  of  the  grant,  but 
afterwards  brought  within  the  city  limits; 
and,  if  it  does,  is  such  grant  valid? 

The  granting  clause  of  the  franchise  is  con- 
tained in  section  1  of  the  ordinance,  supra.  By 
the  general  terms  of  the  grant,  the  Railway 
Company  is  granted  "the  right,  privilege  and 
franchise  to  construct,  operate  and  maintain  a 
single  or  double  track  electric  or  trolley  street 
railway  over  and  along  the  streets  and  high- 
ways of  the  city  of  Tulsa.  •  •  *  "  It  is  not 
questioned  that  this  general  language  grants 
to  the  Railway  Company  a  right  to  occupy 
and  use  any  and  all  the  streets  of  the  city 
as  they  existed  at  the  time  of  the  passage  of 
the  ordinance  for  the  construction  and  main- 
tenance of  its  railway.  That  it  was  intend- 
ed to  include  not  only  the  streets  as  they 
then  existed,  but  as  they  should  thereafter 
be  extended  or  Increased,  save  those  except- 
ed by  the  following  clause  of  the  section,  we 
think  is  made  obvious  by  the  language  of 
that  clause.  The  clause  Is  an  excepting  or 
saving  clause  and  reads:  "Excepting  Frank- 
fort avenue  and  Greenwood  avenue  •  *  • 
and  their  extensions  to  the  city  limits." 

Counsel  for  both  parties  agree  that  the  . 
phrase  "and  their  extensions  to  the  city  lim- 
its" is  part  of  the  excepting  clause,  and  refer 
to  those  streets  specifically  named  in  that 
clause.  The  meaning  of  this  phrase  would 
be  more  definite,  but  not  different,  if  the 
clause  had  been  expressed  in  the  following 
language:  "Excepting  Frankfort  avenue  and 
Greenwood  avenue,  •  •  •  and  the  exten- 
sions of  said  named  streets  to  the  city  lim- 
its." What  was  intended  by  the  city  council 
by  the  entire  language  of  this  section  Includ- 
ing not  only  the  terms  of  the  general  grant, 
but  of  the  saving  clause?  The  answer,  we 
think,  is  made  obvious  by  an  analysis  of  the 
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section.  Why  was  the  "extensions"  of  the 
streets  specifically  named  in  the  saving 
clause,  also  specifically  included,  if  it  was 
not  intended  by  the  council  by  the  general 
terms  of  the  grant  to  include  extensions  of 
the  streets  as  well  as  those  streets  then  ex- 
isting? The  exception  of  the  extensions  to 
the  particular  named  streets  shows  that  it 
was  the  opinion  of  the  council  that,  if  they 
were  not  excepted,  they  would  be  included 
within  the  general  words  of  the  ordinance 
granting  to  the  Railway  Company  the  rights 
to  use  all  the  streets  Of  the  city.  Mr.  Chief 
Justice  Marshall  in  Brown  et  al.  t.  State  of 
Maryland,  12  Wheat.  419,  6  L.  Ed.  678,  said: 
"The  exception  of  a  particular  thing  from 
general  words  proves  that  in  the  opinion  of 
the  lawgiver  the  thing  excepted  would  be 
within  the  general  clause  had  the  exception 
not  been  made."  In  Arnold  v.  United  States, 
147  U.  S.  404,  13  Sup.  Ct  406,  37  L.  Ed.  253, 
application  of  this  rule  was  made  in  constru- 
ing certain  provisions  of  the  tariff  act  of  1883, 
which  in  part  reads  as  follows:  "Clothing, 
ready  made,  and  wearing  apparel  of  every 
description,  *  •  •  except  knit  goods*  four 
cents  per  pound,  and  in  addition  thereto, 
thirty-five  per  centum  ad  valorem."  By  a  sub- 
sequent act  of  Congress  that  portion  of  the 
act  quoted,  reading  "knit  garments,"  etc.,  was 
struck  out,  and  the  question  then  arose 
whether  the  garments  named  in  the  except- 
ing clause  struck  out  would  be  included  in 
the  general  terms  of  the  act  and  subject  to 
the  duty  Imposed  upon  such  goods.  After 
stating  the  rule  quoted  from  Brown  v.  Mary- 
land, supra,  Mr.  Justice  Brewer,  who  deliv- 
ered the  opinion  of  the  court,  said:  "Apply- 
ing that  rule,  it  follows  that  but  for  the  ex- 
ception the  general  description  of  'clothing, 
ready  made,  and  wearing  apparel'  would  in- 
clude knit  goods;  and,  when  by  the  legisla- 
tion of  1800  this  exception  was  stricken  out, 
it  Is  very  persuasive  that  Congress  under- 
stood and  intended  that  no  articles  of  wear- 
ing apparel  should  be  excepted  from  the 
enumeration  of  paragraph  306,  because  they 
were-  knit  goods  or  fabrics."  In  Gibbons  v. 
Ogden,  0  Wheat.  1,  6  L.  Ed.  23,  it  is  said: 
"It  is  a  rule  of  construction,  acknowledged 
by  all,  that  the  exceptions  from  a  power 
mark  its  extent;  for  it  would  be  absurd,  as 
well  as  useless,  to  except  from  a  granted 
power  that  which  was  not  granted — that 
which  the  words  of  the  grant  could  not  com- 
prehend. If,  then,  there  are  in  the  Consti- 
tution plain  exceptions  from  the  power  over 
navigation  plain  inhibitions  to  the  exercise 
of  that  power  in  a  particular  way,  it  is  a 
proof  that  those  who  made  these  exceptions, 
and  prescribed  these  inhibitions,  understood 
the  power  to  which  they  applied  as  being 
granted."  See,  also,  Commonwealth  v.  Sum- 
merville,  204  Pa.  300,  54  AU.  27. 

So  in  the  case  at  bar  we  say  It  is  plain  that 
the  council  in  granting  understood  that  the 
use  of  streets  thereafter  to  be  added  to  the 
city  by  extending  the  city  limits  was  grant- 
ed by  the  general  terms  of  the  ordinance, 


and,  to  save  extensions  of  certain  streets 
from  its  operation,  it  excepted  them  from 
the  general  terms,  Just  as  it  excepted  spe- 
cifically named  streets.  That  this  was  the 
intention  when  the  ordinance  was  enact- 
ed by  the  city  and  accepted  by  the  gran- 
tee is  supported  and  made  more  obvious  by 
the  general  scope  and  purpose  of  the  grant 
shown  by  the  context  to  have  been  in  the 
contemplation  of  the  lawgivers  at  the  time 
of  the  enactment  of  the  ordinance.  It  was 
Intended  to  authorize  the  Railway  Company 
to  construct  a  city  railway  system  that  not 
only  would  accommodate  the  inhabitants  of 
the  city  with  its  present  population,  but 
would  accommodate  them  when  that  popula- 
tion reaches  many  times  its  present  size. 

Section  10  provides  that,  when  the  city 
shall  reach  a  bona  flde  population  within  its 
corporate  limits  of  not  less  than  50,000  in- 
habitants, the  grantee  shall  thereafter  pay  to 
the  city  a  sum  annually  equal  to  2  per  cent 
of  Its  gross  receipts,  during  the  entire  life 
of  the  franchise.  In  1907  the  year  this  ordi- 
nance was  enacted,  the  city  of  Tulsa,  accord- 
ing to  the  special  federal  census  of  1907,  of 
which  we  take  judicial  notice,  had  a  popula- 
tion of  a  little  over  7,000.  In  order  for  the" 
foregoing  provision  of  section  10  to  become 
operative,  It  is  necessary  for  the  city  to 
undergo  great  growth  and  development  not 
only  in  population,  but  in  area  within  its  city 
limits.  Can  it  be  reasonably  said  to  have 
been  the.  intention  of  the  parties  that  for  the 
purpose  of  the  grant  the  ordinance  was  to 
be  operative  only  within  the  city  limits  at 
the  time  of  the  grant,  but  for  the  purpose  of 
the  obligations  and  burdens  imposed  upon 
the  Railway  Company  the  corporate  limits 
are  to  be  determined  as  they  exist  from  time 
to  time  in  the  future?  Section  9  provides 
that  at  the  expiration  of  20  years  from  the 
granting  of  the  franchise  the  city  shall  have 
the  right  upon  the  terms  herein  mentioned  to 
purchase  the  entire  plant  of  said  grantees 
"embracing  its  city  system."  Section  11  pro- 
vides that  the  grantees  and  their  assigns 
shall  permit  interurban  lines  of  electric  rail- 
way that  desire  to  enter  the  city  of  Tulsa  for 
the  purpose  of  such  entrance  to  use  the 
tracks  and  street  railway  of  the  grantees  for 
a  reasonable  charge  to  be  determined  In  the 
manner  provided  by  said  section. 

Able  counsel  for  the  Traction  Company 
have  contended  with  much  emphasis  that  the 
familiar  rule  of  construction,  which  requires 
that  all  public  grants  shall  be  construed 
strictly  against  the  grantee,  should  be  ap- 
plied to  the  grant  in  this  case,  and  it  be  held 
limited  to  the  streets  as  they  existed  at  the 
time  of  the  passage  of  the  ordinance.  But 
this  rule  of  construction  requires  no  such 
harsh  application  as  to  prevent  a  considera- 
tion of  the  entire  act  to  ascertain  Its  fair 
meaning,  or  that  it  shall  be  applied  to  the 
exclusion  of  all  other  rules  of  construction, 
when  the  obvious  meaning  and  intent  may 
be  ascertained  by  the  application  of  such 
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rules.  In  the  construction  of  contracts  from 
the  public  to  private  individuals,  just  as  in 
the  construction  of  contracts  between  pri- 
vate parties,  the  Intention  of  the  parties  is 
the  primary  object  sought.  Rules  of  con- 
struction are  not  applied  to  conserve  and  jus- 
tify such  rules,  but  that  the  fair  intendment 
of  the  parties  may  be  conserved.  That  pub- 
lic grants  are  to  be  construed  liberally  in 
favor  of  the  public,  where  doubt  arises  as 
to  the  limit  of  the  grant,  does  not  mean  that 
ambiguous  clauses  of  the  grant  are  to  be  con- 
sidered as  Isolated  from  the  context,  and  be- 
cause of  such  ambiguity  strict  construction 
against  tbe  grantee  made.  Such  clauses  are 
to  be  considered  In  connection  with  the  Im- 
mediate language  of  the  context  and  the 
purpose  and  scope  of  the  whole  act ;  and,  if 
upon  a  reading  of  the  whole,  the  meaning  of 
the  lawmakers  Is  obvious,  that  meaning 
should  be  given  effect 

In  People  ex  rel.  v.  Deeban,  153  N.  Y.  528, 
47  N.  E.  787,  It  Is  said:  "The  rule  that  pub- 
lic grants  are  to  be  construed  strictly  against 
the  grantee  means  simply  that  nothing  shall 
pass  by  implication  except  it  be  necessary  to 
carry  into  effect  the  obvious  intent  of  the 
grant  But  the  obvious  intention  of  tbe  par- 
ties when  expressed  in  plain  language  can- 
not be  ignored  in  a  public  any  more  than  in 
a  private  grant.  A  construction  that  would 
lead  to  false  consequence  or  unjust  or  in- 
convenient results  not  contemplated  or  in- 
tended should  be  avoided  in  a  grant  as  well 
as  in  a  statute."  In  that  case  a  corporation, 
organized  for  the  purpose  of  supplying  gas 
for  lighting  the  streets  of  a  town  in  New 
York,  was  granted  by  the  town  authorities 
consent  to  place  gas  conductors  In  the  streets 
and  highways  of  the  town.  Afterwards  the 
town  authorities  refused  to  permit  the  cor- 
poration to  lay  Its  gas  conductors  in  a  street 
which  was  within  the  territory  embraced 
within  tbe  town  at  the  time  of  the  grant  of 
the  franchise,  but  did  not  exist  as  a  street 
or  highway  when  the  grant  was  made.  A 
proceeding  for  mandamus  to  compel  the  town 
authorities  to  grant  such  permission  was 
brought,  and  the  writ  was  awarded  by  the 
court  of  appeals  of  that  state.  In  the  opin- 
ion It  Is  said:  "It  cannot  reasonably  be  con- 
tended that  the  relator  is  obliged  to  apply  for 
a  new  grant  whenever  a  new  street  Is  opened 
or  an  old  one  extended,  as  would  be  tbe  case 
If  the  consent  applied  only  to  the  situation 
existing  when  made.  When  the  right  to  use 
the  streets  has  been  once  granted  In  general 
terms  to  a  corporation  engaged  In  supply- 
ing gas  for  public  and  private  use,  such  grant 
necessarily  contemplates'  that  new  streets  are 
to  be  opened  and  old  ones  extended  from 
time  to  time,  and  so  the  privilege  may  be 
exercised  in  the  new  streets  as  well  as  In 
the  old." 

In  granting  franchises  there  can  be  no 
difference  in  the  power  of  the  municipal  cor- 
poration over  streets  lying  within  its  limits 


at  the  time  of  the  grant,  but  not  yet  dedicat- 
ed or  condemned  and  opened,  from  its  power 
over  streets  not  then  within  its  limits,  but 
subsequently  brought  Into  the  city  by  the 
annexation  of  territory.  A  franchise  con- 
veys no  right  except  as  against  the  public. 
Tbe  public  has  no  more  right  In  an  undedt- 
cated,  uncondemned,  and  unopened  street 
within  the  city  than  it  has  in  a  street  lying 
without  the  city.  The  franchise  confers 
upon  the  grantee  only  the  privilege  of  usiug 
or  sharing  with  the  public  the  use  of  the 
streets.  It  makes  such  use  lawful  which 
would  otherwise  be  unlawful  and  subject 
the  user  of  the  street  to  a  prosecution  by  the 
public.  But  It  in  no  way  affects  the  proper- 
ty or  rights  of  persons  having  a  right  in  the 
street  or  the  land  across  which  the  same  lien, 
other  than  as  a  member  of  the  public.  Tbe 
ordinance  in  the  case  at  bar  does  not  at- 
tempt to  authorize  the  grantee  to  construct 
its  railway  system  or  any  part  thereof  upon 
lands  outside  of  the  city  limits.  It  only  con- 
fers a  privilege  and  makes  it  lawful  for  the 
grantee  to  construct  its  railway  system  upon 
any  or  all  the  streets  within  the  city  limits, 
except  those  named  and  their  extensions. 
Discussing  this  question  in  Seattle  Light- 
ing Co.  v.  City  of  Seattle  et  al.,  54  Wash. 
9,  102  Pac  767,  the  court  said:  "Appel- 
lants also  contend  that  the  city  had  no 
power  to  grant  a  franchise  without  its  cor- 
porate limits.  It  did  not  do  so  in  this  case.. 
The  grant  is  confined  to  the  city,  and  is  effec- 
tive within  and  not  without  the  city  limits. 
As  soon  as  new  territory  is  taken  into  the 
city,  the  grant  immediately  attaches  without 
any  further  action  on  the  part  of  the  city." 
Other  cases  in  point,  or  the  reasoning  of 
which  supports  this  doctrine,  are:  Truesdale 
v.  City  of  Newport,  90  S.  W.  580,  28  Ky.  Law 
Rep.  840;  St.  Louis  Gaslight  Co.  v.  City  of 
St  Louis,  46  Mo.  121;  Illinois  Central  Rail- 
road Co.  v.  City  of  Chicago.  176  U.  S.  646, 
20  Sup.  Ct  509,  44  L.  Ed.  622;  People  ex  rel. 
Westminster  Heights  Co.  v.  Coler  et  al.,  121 
App.  Dlv.  293,  106  N.  Y.  Supp.  887;  People  v. 
Chicago  Telephone  Co..  220  111.  238,  77  N.  E. 
245. 

It  is  next  urged  that,  by  reason  of  certain 
provisions  of  the  statute,  power  to  grant  a 
franchise  conferring  upon  the  grantee  the 
right  to  use  streets  within  the  corporate  lim- 
its as  those  limits  are  extended  from  time  to 
time  by  annexation  is  denied  municipal  cor- 
porations in  the  Indian  Territory.  Section 
753  of  Mansfield's  Digest  of  the  Statutes  of 
Arkansas  provides,  as  to  such  corporations, 
that  "they  shall  have  power  to  provide  a 
supply  of  water  by  the  construction  and  reg- 
ulation of  wells,  pumps,  cisterns,  reservoirs 
and  waterworks;  to  prevent  the  unneces- 
sary waste  of  water;  to  prevent  the  pollu- 
tion of  the  water  and  injury  to  the  water- 
works; and  for  the  purpose  of  establishing 
or  supplying  waterworks,  any  municipal  cor- 
poration may  go  beyond  its  territorial  lim- 
its; and  its  Jurisdiction  to  prevent  or  punish 
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any  pollution  or  injury  to  the  stream  or 
source  of  water,  or  to  the  waterworks,  shall 
extend  five  miles  beyond  Its  corporate  lim- 
its." Section  754  reads:  "They  shall  have 
power  to  provide  for  lighting  the  streets  and 
alleys  of  the  city  by  gas  or  otherwise,  and  to 
authorize  the  construction  of  gas  works  and 
of  street  railroads." 

It  is  urged  that  section  763  specifically 
confers  upon  such  municipal  corporations  Ju- 
risdiction over  territory  beyond  the  corpo- 
rate limits  to  grant  franchises  for  the  con- 
struction of  waterworks;  and  that,  since 
such  jurisdiction  Is  not  specifically  conferred 
in  the  succeeding  sections  relative  to  street 
railroads,  the  rule  "expressio  unius  excluslo 
alterius"  applies.  This  contention  is  based 
upon  a  misconception  of  the  character  of  the 
power  specifically  conferred  by  section  753. 
Said  section,  standing  alone,  does  not  confer 
upon  a  dry  the  right  to  use  any  property  be- 
yond Its  limits  or  to  grant  the  use  of  such 
property  to  any  one  for  the  purpose  of  estab- 
lishing waterworks;  but  it  does  confer  upon 
a  city  the  power  to  acquire  property  for  such 
purpose  and  police  power  over  territory  be- 
yond its  corporate  limits  to  prevent  and  pun- 
ish pollutions  or  injury  to  the  stream  or 
source  of  water  or  to  the  waterworks  estab- 
lished. No  right  of  way  beyond  the  city 
limits  is  conferred  by  this  section  upon  a 
city,  nor  is  it  authorized  to  grant  such  right 
or  way  to  any  one  whom  it  may  authorize  to 
construct  a  waterworks  system.  It  may  ac- 
quire such  right  of  way.  Section  755,  au- 
thorizing municipal  corporations  for  the  pur- 
pose of  providing  water,  gas  or  street  rail- 
roads, provides  that  the  mayor  and  city  coun- 
cil may  contract  with  any  person  or  com- 
pany to  construct  and  operate  the  same  and 
to  grant  to  such  person  or  company  for  a 
time  which  may  be  agreed  upon  the  exclu- 
sive privilege  of  using  the  streets  and  alleys 
of  a  municipality  for  such  purpose  or  pur- 
poses. The  power  delegated  by  this  section 
to  municipal  corporations  to  contract  for  the 
construction  and  operation  of  street  railroads 
is  in  the  same  terms  that  like  power  is  grant- 
ed as  to  waterworks.  It  is  a  general  grant 
of  power,  without  any  limitations. 

It  is  also  contended  that  such  franchise  is 
void,  because  In  violation  of  section  5,  art 
18,  Const,  which  provides  that  "no  munici- 
pal corporation  shall  ever  grant  extend  or 
renew  a  franchise,  without  the  approval  of 
a  majority  of  the  qualified  electors  residing 
within  the  corporate  limits,  who  shall  vote 
thereon  at  a  general  or  special  election." 
This  contention  Is  without  merit  No  effort 
or  act  has  been  made  on  the  part  of  the  city 
since  the  adoption  of  the  Constitution  to 
grant  a  new  franchise  to  the  Railway  Com- 
pany, or  to  extend  or  renew  the  one  It  now 
has.  The  rights  that  it  is  now  attempting 
to  exercise  are  those  granted  by  the  ordi- 
nance, when  it  was  enacted.   It  Is  true  that 


the  privileges  under  the  franchise  may  have  be- 
come more  valuable,  because  of  the  annexa- 
tion of  additions  to  the  city,  just  as  it  has 
become  more  valuable  because  of  an  increase 
of  the  population  in  the  city;  but  these  bene- 
fits are  among  those  contemplated  by  the 
parties  at  the  time  of  the  grant  and  included 
within  its  terms  then,  and  are  not  derived 
from  any  act  of  the  municipality  subsequent 
to  the  adoption  of  the  Constitution. 

There  are  other  assignments  of  error  that 
complain  of  the  refusal  of  the  court  to  admit 
certain  evidence,  and  that  the  Traction  Com- 
pany is  estopped  by  its  laches.  But  since 
under  our  view  of  the  questions  already  con- 
sidered the  Traction  Company  cannot  suc- 
cessfully maintain  this  action,  it  is  unneces- 
sary to  consider  those  assignments. 

The  judgment  of  the  trial  court  is  revers- 
ed and  the  cause  remanded,  with  instruc- 
tions to  set  aside  the  order  granting  the 
temporary  injunction. 

DUNN,  C.  J.,  and  WILLIAMS,  KANE,  and 
TURNER,  JJ.,  concur. 


GARVIN  v.  HARRBLL. 
(Supreme  Court  of  Oklahoma.    Nov.  16,  1910.) 

(Syllabva  by  the  Court  J 

1.  Justices  or  the  Peace  (§§  90,  174*)— 
Pleading — Particulahity. 

The  same  degree  of  particularity  in  plead- 
ings is  not  required  in  actions  before  a  justice 
of  the  peace  that  Is  required  in  courts  of  record, 
and  a  pleading  that  is  sufficient  in  a  justice's 
court  is  sufficient  in  the  appellate  court  where 
the  cause  is  tried  de  novo  upon  appeal. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  306,  688;  Dec  Dig.  U 
00,  174»^J 

2.  Fraud  (§  13*)— Fraudulent  Representa- 
tions. 

A  party  is  guilty  of  fraud  and  deceit 
where,  with  intent  to  induce  another  to  enter 
into  a  contract  he  makes  a  positive  assertion, 
which  is  material,  in  a  manner  not  warranted  by 
his  information,  or  where  he  is  not  shown  to 
have  reasonable  grounds  for  believing  it  true, 
where  the  assertion  so  made  is  not  true,  even 
though  believed  by  the  party  making  it.  In 
such  a  case  the  definite  assertion  as  a  fact  of 
that  which  is  untrue,  concerning  that  which  the 
party  has  no  knowledge,  is  tantamount  to  the 
assertion  of  something  which  the  party  knows 
to  be  untrue. 

.  [Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  SI  3-5;  Dec.  Dig.  |  13.*] 

3.  New  Trial  (|  49*)— Conduct  of  Trial- 
Misconduct  of  Jurors. 

The  verdict  of  a  jury  in  favor  of  a  party 
will  be  set  aside  where,  after  the  impaneling  of 
the  jury  and  before  verdict  be  treats  or  en- 
tertains the  same  or  any  member  thereof. 

[Ed.  Note.— For  other  cases,  see  New  Trial 
Cent  Dig.  I!  97-99;  Dec  Dig.  $  49.»] 

4.  New  Trial  (|  49*)— Conduct  of  Trial- 
Misconduct  of  Jurors. 

After  the  jury  has  been  selected,  and  sworn 
to  try  the  issues  In  the  cause  the  successful 
plaintiff  entertained  at  dinner  at  his  expense 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Bep'r  Indexes 
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three  jnrors  at  a  restaurant  kept  by  a  fourth 
juror.  A  motion  for  new  trial  setting  this  up  aa 
one  of  the  grounds  was  denied. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  »  97-99;  Dec  Dig.  f  49.*] 

Error  from  Sequoyah  County  Court;  W. 
N.  Llttlejohn,  Judge. 

Action  by  S.  A.  Harrell  against  Ben.  F. 
Garvin.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Reversed  and  remanded, 
with  instructions. 

T.  F.  Shackelford,  for  plaintiff  in  error. 

DUNN,  C.  J.  This  case  presents  error 
from  the  county  court  of  Sequoyah  county. 
It  was  tried  originally  on  a  bill  of  particu- 
lars filed  before  one  of  the  Justices  of  the 
peace  of  that  county.  After  trial,  appeal 
was  taken  to  the  county  court,  and  a  trial 
de  novo  had  before  a  jury  which  resulted  in 
a  verdict  for  plaintiff,  defendant  in  error  in 
this  court  Motion  for  new  trial  was  filed 
and  denied,  and  the  case  has  been  regularly 
brought  here  for  review  by  petition  In  error 
and  case-made. 

It  is  insisted  by  plaintiff  in  error  who  was 
defendant  in  the  trial  court  that  the  court 
erred  in  overruling  a  demurrer  to  plaintiff's 
bill  of  particulars,  and  in  denying  a  motion 
to  make  the  same  more  definite  and  certain. 
Without  setting  out  the  bill  of  particulars, 
we  will  say  that  had  the  action  fallen  with- 
in the  jurisdiction  and  been  filed  in  the  dis- 
trict court  and  governed  by  that  procedure, 
there  might  perhaps  be  some  merit  in  the 
pleas  filed,  but  being  a  case  within  the  juris- 
diction of  a  justice  of  the  peace  the  rules 
of  pleading  are  far  less  strict  than  in  the 
district  court  The  rule  obtaining  was  an- 
nounced by  the  Supreme  Court  of  the  terri- 
tory of  Oklahoma  in  the  case  of  Brewer  & 
Stannard  v.  Black,  5  Okl.  57,  47  Pac.  1089, 
as  follows:  "The  same  degree  of  particular- 
ity in  pleadings  is  not  required  in  actions  be- 
fore a  justice  of  the  peace  that  is  required 
in  other  courts.  It  is  sufficient  if  the  bill  of 
particulars  states,  in  a  plain  and  direct  man- 
ner, the  facts  constituting  the  cause  of  ac- 
tion or  the  claim  to  be  set  off;  and  a  plead- 
ing that  Is  sufficient  in  a  justice's  court  is 
sufficient  in  the  district  court  where  the 
cause  is  tried  de  novo  upon  appeal."  See, 
also,  Honnold's  Justice,  §  175,  p.  91. 

The  bill  of  particulars  filed  sets  out  in 
ordinary  language  the  fact  that  the  parties 
plaintiff  and  defendant  made  an  exchange  of 
mules,  and  that  the  defendant  fraudulently 
represented  his  mule  to  be  sound  and  all 
right  and  caused  the  plaintiff  to  believe  and 
rely  upon  such  representations;  that  they 
were  made  by  the  defendant  knowing  them 
to  be  false,  and  knowing  that  the  mule  was 
diseased  with  the  glanders,  or  some  similar 
ailment  but  that  the  mule  was  wholly  worth- 
less, whereupon  plaintiff  averred  he  was 


damaged  ii  the  amount  of  $196.  This  plead- 
ing in  our  Judgment  was  sufficient  and  the 
court  committed  no  error  in  overruling  thf 
demurrer  and  denying  the  motion. 

Counsel  next  complains  of  the  admission 
of  certain  evidence,  Which  it  Is  contended  in- 
volves both  hearsay  and  conclusions,  and 
which  is  not  confined  to  statements  of  facts 
within  the  knowledge  of  the  witnesses.  We 
have  considered  the  evidence  complained  of, 
and  while  In  ho  wise  sanctioning  or  approv- 
ing the  admission  of  all  of  it  yet  if  it  were 
the  only  defect  In  the  trial,  it  would  hardly 
be  error  prejudicially  sufficient  to  effect  a 
reversal;  for  considering  the  whole  case,  in 
our  Judgment  the  verdict  returned  would 
have  been  the  same  notwithstanding  the  er- 
rors complained  of  in  regard  to  the  incompe- 
tent testimony.  We  do  not  regard  it  neces- 
sary to  further  notice  the  same,  believing 
that  on  another  trial  counsel  for  plaintiff 
will  eliminate  the  objectionable  features. 

Exceptions  are  likewise  taken  to  certain 
instructions  given,  requested,  and  refused,  in- 
volving the  gravamen  of  the  bill.  A  reading 
of  the  instructions  shows  them  to  be  some- 
what involved,  a  portion  being  in  fact  too  fa- 
vorable to  the  defendant  while  other  parts  are 
more  favorable  than  plaintiff  was  entitled  to. 
The  rule  fixing  the  measure  of  proof  required 
to  establish  deceit  is  that  a  party  is  guilty 
where,  with  intent  to  induce  another  to  en- 
ter into  a  contract  he  makes  a  positive  as- 
sertion which  is  material  in  a  manner  not 
warranted  by  his  information;  or  where  he 
is  not  shown  to  have  had  reasonable  grounds 
for  believing  it  to  be  true,  where  the  asser- 
tion so  made  is  not  true,  even  though  believ- 
ed by  the  party  making  it  In  such  a  case 
the  definite  assertion  as  a  fact  of  that  which 
is  untrue  concerning  that  of  which  the  party 
has  no  knowledge  is  tantamount  to  the  as- 
sertion of  something  which  the  party  knows 
to  be  untrue.  Our  statute  on  this  matter  is 
clear  and  explicit 

Section  14,  art  1,  c.  15,  par.  743,  Wilson's 
Rev.  &  Ann.  St  Okl.  1903  (section  1052, 
Comp.  Laws  Okl.  1909),  provides:  "Actual 
fraud,  within  the  meaning  of  this  chapter, 
consists  in  any  of  the  following  acts,  com- 
mitted by  a  party  to  the  contract  or  with 
his  connivance,  with  intent  to  deceive  anoth- 
er party  thereto,  or  to  induce  him  to  enter 
into  the  contract:  (1)  The  suggestion,  as  a 
fact  of  that  which  is  not  true,  by  one  who 
does  not  believe  it  to  be  true.  (2)  The  posi- 
tive assertion  in  a  manner  not  warranted  by 
the  Information  of  the  person  making  it  of 
that  which  is  not  true,  though  he  believes  it 
to  be  true.   *  •  • " 

Section  105,  art  5,  c.  15,  par.  834,  Wilson's 
Rev.  &  Ann.  St  (section  1144,  Comp.  Laws 
Okl.  1909),  provides:  "One  who  willfully  de- 
ceives another,  with  intent  to  induce  him  to 
alter  his  position  to  his  injury  or  risk,  is 
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liable  for  any  damage  which  he  thereby  suf- 
fers." 

And  section  106,  art.  0,  c  15,  par.  835,  Wil- 
son's Rev.  &  Ann.  St  (section  1145,  Comp. 
Laws  OkL  1909),  provides:  "A  deceit,  within 
the  meaning  of  the  last  section,  is  either: 
First,  the  suggestion,  as  a  fact,  of  that 
which  is  not  true,  by  one  who  does  not  be- 
lieve it  to  be  true;  second,  the  assertion  as 
a  fact  of  that  which  is  not  true,  by  one  who 
has  no  reasonable  ground  for  believing  it  to 
be  true.   *  •  * »» 

On  another  trial  of  this  cause,  the  rule 
adduced  from  the  foregoing  statutes  as  laid 
down  in  Howe  v.  Martin,  23  Okl.  561,  102 
Pac.  128,  should  be  the  guide  for  the  in- 
structions to  the  jury,  and  by  following  it 
there  need  be  no  error. 

One  of  the  grounds  of  the  motion  for  new 
trial  Is  misconduct  of  the  jury  and  prevail- 
ing party.  In  support  of  this  an  uncontro- 
verted  snowing  was  made  that  after  the  jury 
for  the  trial  of  the  cause  was  Impaneled,  and 
during  the  noon  recess,  the  plaintiff  took 
John  Keith  and  W.  L.  Patrick,  jurors  In  the 
cause,  to  a  restaurant  kept  by  John  Hog- 
gard,  another  one  of  the  jurors,  and,  after 
arriving  there,  W.  R.  Grifflty,  another  of  the 
jurors,  entered,  and  that  the  plaintiff  paid 
for  the  dinners  of  all  of  said  jurors.  The 
court  refused  to  set  aside  the  verdict  and 
grant  a  new  trial  on  this  showing,  and  this 
is  alleged  as  one  of  the  errors.  We  believe 
without  exception,  and  uniformly  the  courts 
of  this  country  have  held,  conduct  of  this 
character  on  the  part  of  the  prevailing  par- 
ty is  sufficient  to  avoid  the  trial.  See  au- 
thorities noted  in  29  Cyc.  803,  and  Thompson 
on  Trials,  §8  2560,  2564.  Instances  of,  and 
the  grounds  in  which,  the  rule  has  been  ap- 
plied where  the  entertainment  was  furnished 
the  jurors  by  the  successful  party  during  the 
trial  may  be  noted  as  follows:  Marshall  et 
al.  v.  Watson,  16  Tex.  Civ.  App.  127,  40  S. 
W.  352  (plaintiff  paid  for  the  dinners  of  two 
jurors);  Walker  v.  Walker,  11  Ga.  203  (one 
of  the  jurors  spent  a  night  at  the  home  of 
the  successful  party) ;  Walker,  Ex'r,  v.  Hun- 
ter et  al.,  17  Ga.  364,  414  (counsel  for  the 
successful  party  entertained  at  his  house  two 
of  the  jurors);  Redmond  v.  Royal  Insurance 
Co.,  7  Phila.  (Pa.)  167  (several  jurors  re- 
ceived entertainment  at  a  restaurant  kept  by 
a  person  interested  in  the  result  of  the  ver- 
dict); Ensign  v.  Harney,  15  Neb.  330,  18  N. 
W.  73,  48  Am.  Rep.  344  (counsel  for  success- 
ful party  loaned  his  buggy  to  two  jurors 
Saturday  night  on  the  adjournment  of  court 
that  they  might  use  it  in  going  to  their 
homes  and  returning  Monday  morning);  Vose 
v.  Muller,  23  Neb.  171,  36  N.  W.  583  (success- 
ful party  during  adjournment  of  court  treat- 
ed two  jurors  to  drink);  Perry  v.  Bailey,  12 
Kan.  539  (juror  drank  liquor  at  expense  of 
successful  litigant);  Huston  v.  Vail  et  al.,  51 
Ind.  299  (successful  party  purchased  food 
and  drinks  for  several  jurors) ;  Bender  v. 
Buehrer,  8  Ohio  Cir.  Ct  Rep.  244  (success- 


ful party  furnished  cigars  and  drinks  to 
Juror  while  making  a  view  of  premises): 
Johnson  v.  Hobart  et  al.  (C.  C.)  45  Fed.  542" 
(no  provision  was  made  by  law  for  furnish- 
ing meals  to  the  jury,  and  counsel  were  by 
the  court  asked  if  it  became  necessary  to- 
give  the  Jury  refreshments,  whether  the  par- 
ties would  share  the  expense;  defendant's 
counsel  declined  to  do  so;  meals  were  fur- 
nished by  counsel  for  plaintiff);  Doud  v. 
Guthrie  et  al.,  13  111.  App.  653  (on  plaintiff 
refusing  to  divide  expenses  of  conveying  jury 
to  make  a  view,  defendant  volunteered  to 
do  so  furnishing  conveyances,  and  also  en- 
tertainment for  Jury) ;  Lyons  et  al.  v.  Law- 
rence, 12  111.  App.  531  (producing  in  court 
and  offering  refreshments  to  jury  by  success- 
ful party) ;  Palmer  et  al.  v.  Utah  &  N.  Ry. 
Co.,  2  Idaho  (Hash)  815,  13  Pac.  425  (father 
of  successful  party  patronizing  excessively 
saloon  owned  by  one  of  the  jurors);  Burke 
et  al.  v.  McDonald  et  al.,  3  Idaho  (Hasb.) 
296,  29  Pac.  98  (entertaining  jury  with  food, 
beer,  and  cigars,  while  making  a  view). 

In  the  case  of  Springer  v.  State,  34  Ga. 
379,  one  of  the  counsel  engaged  in  the  prose- 
cution kept  for  the  night,  free  of  charge,  the 
horses  of  some  of  the  jurors.  In  setting 
aside  the  verdict  returned,  the  Supreme 
Court  of  that  state  said:  "We  are  thorough- 
ly persuaded  that  the  associate  counsel  for 
the  state  was  solely  actuated  by  his  generous 
nature,  In  yielding  to  the  request  of  the  ju- 
rors engaged  in  the  trial  of  the  criminal 
cause  brought  up  for  review;  and  we  give 
credit  also  to  the  affidavits  of  the  jurors  that 
their  verdict  was  entirely  uninfluenced  by 
anything  but  the  testimony." 

And  referring  to  the  case  which  we  have 
noted  above — Walker,  Ex'r,  v.  Hunter  et  al. 
— the  court,  continuing,  said:  "So,  too,  in 
the  Hunter  TV  ill  Case,  no  man  who  knew 
Col.  Crocker,  one  of  the  attorneys  for  the 
executor,  would  make  the  slightest  Imputa- 
tion, at  any  time,  on  either  his  personal  or 
professional  conduct,  yet  the  verdict  In  fa- 
vor of  his  client  was  set  aside  because  he 
had  allowed  a  juror  to  dine  at  his  table 
whilst  the  case  was  being  tried.  The  same 
reason  which  led  this  court  to  grant  a  new 
trial  in  that  case  induces  It  to  direct  one 
in  this.  The  honor  of  the  bar  and  the  per- 
fect purity  of  a  jury  alike  demand  their  en- 
tire separation  in  their  personal  and  social 
intercourse,  whilst  trials  are  progressing. 
However  harmless  in  themselves  as  was  the 
conduct  of  our  respected  brethren  In  these 
cases,  we  feel  ourselves  called  upon.  In  this 
and  in  every  case  where  this  separation  Is 
not  preserved  with  the  utmost  care,  to  evince 
in  the  most  decisive  manner  our  purpose 
to  shut  up  every  avenue  through  which  cor- 
ruption, or  the  influence  of  friendship,  could 
possibly  make  an  approach  to  the  jury  box." 

In  the  case  of  Drake  v.  Newton,  23  N. 
J.  Law,  111,  the  trial  took  place  at  an  inn, 
and  prior  to  the  conclusion  of  the  trial  sup- 
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per  was  prepared  at  which  the  jurors  sat, 
and  the  expense  of  It,  as  to  most  of  them, 
•was  defrayed  by  the  successful  party.  The 
■court  In  its  deliberation  on  these  facts  said: 
<-The  supper  was  in  fact  furnished  to  the 
jurors  before  they  retired  to  deliberate  on 
their  verdict,  and  the  expense  defrayed  by 
the  complainant  Not  only  did  this  occur, 
but  Immediately  on  the  rendition  of  the  ver- 
dict, if  not  before,  the  complainant  was 
guilty  of  the  great  impropriety  of  treating 
the  Jurors  with  liquor,  as  if  in  reward  for 
the  verdict  Just  rendered.  We  wish  to  ex- 
press our  disapprobation  of  such  practices, 
which  are  calculated  to  bring  suspicion  and 
reproach  upon  the  administration  of  justice 
in  those  courts  in  which  they  occur.  It  is 
the  duty  of  the  court  to  hold  a  strict  rein 
over  the  conduct  of  parties,  and  to  guard 
the  purity  of  the  trial  by  Jury  with  the  ut- 
most circumspection.  A  party  must  not  be 
permitted,  directly  or  indirectly,  to  prepos- 
sess the  minds  of  jurors  by  unusual  civilities, 
or  in  any  other  mode,  during  the  progress 
of  the  trial.  The  offer  of  such  attentions 
at  its  close,  and  the  exceptions  created  by 
the  practice,  can  scarcely  be  considered  less 
dangerous  and  reprehensible." 

The  Supreme  Court  of  Nevada  in  the  case 
of  Sacramento  &  Meredith  Mining  Co.  v. 
Showers  et  al.,  6  Nev.  291,  dealing  with  this 
same  question  which  arose  by  the  successful 
party  treating  the  jury  on  the  occasion  of 
its  repairing  to  the  premises  for  view,  in 
announcing  the  rule  that  new  trials  would 
be  granted  for  such  conduct,  said:  "The 
rule  applies  to  any  treating  of  any  of  the 
Jury  at  any  time  after  they  are  sworn,  and 
before  they  agree  upon  their  verdict,  wheth- 
er once  or  several  times,  by  design  or  Inad- 
vertently, in  the  presence  of  the  officer  or 
In  his  absence;  and  whether  we  might  deem 
it  called  or  uncalled  for  by  the  proprieties 
of  life.  And  there  is  no  hardship  or  undue 
severity  In  this  rule.  If  the  prevailing  par- 
ty Is  put  to  the  expense  and  vexation  of  a 
second  trial,  he  can  blame  no  one  but  him- 
self. It  is  simply  enjoined  upon  him  to  re- 
frain from  Intermeddling  with  the  jury, 
to  keep  aloof  from  them  during  the  progress 
of  the  trial,  and  to  see  that  his  attorneys 
and  agents  do  the  same." 

The  Supreme  Court  of  Maine  in  an  opinion 
delivered  nearly  100  years  ago— Cottle  v. 
Cottle,  6  Me.  140,  19  Am.  Dec.  200— dealing 
with  this  question  which  arose  by  the  suc- 
cessful party  taking  one  of  the  jurors  sev- 
eral miles  hi  his  (the  party's)  sleigh  to  the 
house  of  a  friend  where  he  was  hospitably 
entertained  for  the  night,  said  that  "It  may 
be  useful  to  the  party  to  learn  that  a  good 
cause  may  be  injured,  but  cannot  be  promot- 
ed by  conduct  of  this  sort,  and,  to  the  pub- 
lic generally,  to  know  that  it  will  be  tol- 
erated in  no  case  whatever." 

A  lawsuit  is  at  its  best,  a  misfortune,  yet 
when  a  citizen  feels  that  his  rights  have 


been  Invaded  and  other  means  have  failed, 
It  is  the  only  method  prescribed  by  the 
law  of  the  land  for  the  vindication  thereof, 
and  the  administration  of  a  remedy.  He  Is 
denied  the  privilege  of  seeking  and  forcing 
redress  by  his  own  strong  arm,  and  com- 
pelled to  resort  to  the  established  tribunals 
for  remedy.  A  resort  to  law  is  usually  at 
the  unsuccessful  conclusion  of  all  other  ef- 
forts for  adjustment,  and  all  parties  con- 
fidently appeal  to  the  courts  with  the  abid- 
ing conviction  that  they  are  right  and  that 
justice  will  be  administered  unpolluted  and 
exact  It  is  essential  to  the  well-being  of 
society  that  this  confidence  be  encouraged 
and  sustained,  and  that  the  faith  of  the 
people  In  the  courts  be  not  shattered.  In 
order  that  this  may  be  so,  the  jury,  the 
trial,  and  all  the  proceedings  connected  with 
them  should  not  only  be  free  of  wrongdoing, 
but  their  administration  should  be  so  untaint- 
ed, free,  clear,  and  above  board  that  there 
will  be  no  room  for  suspicion  that  the  con- 
clusion reached  was  influenced  by  other  mat- 
ters than  an  unbiased  consideration  of  the 
law  and  the  evidence  and  this  considered 
and  applied  by  an  honest,  upright  judge  and 
Jury.  The  fair  and  impartial  Jury,  duly  Im- 
paneled, sworn,  and  charged  to  try  the 
cause  and  true  deliverance  make,  has  been 
the  bulwark  of  the  best  system  yet  devised 
by  man  for  the  determination  of  contro- 
verted questions  of  fact,  and  our  people  are 
content  and  feel  secure  In  their  persons  and 
property  because  of  their  abiding  confidence 
in  Its  integrity.  When  the  unfortunate  par- 
ties, then,  unable  to  settle  their  own  differ* 
ences,  leave  them  to  the  judgment  of  a  court 
and  jury,  the  result  should  come  to  them 
both  untainted  by  a  breath  of  suspicion  that 
aught  else  than  the  law  of  the  land  and 
their  evidence  was  even  remotely  responsible 
for  the  verdict.  In  this  case  we  may  ab- 
solve the  plaintiff  from  any  intention  what- 
soever to  corruptly  influence  the  Jury  by  the 
courtesies  which  he  extended  to  some  of  its 
members,  and  we  may  absolve  the  Jurors  of 
a  suspicion  on  our  part  that  their  verdict 
was  responsive  to  aught  else  than  the  law 
and  the  evidence  as  delivered  by  the  court 
and  the  witnesses,  but  the  defendant  evi- 
dently does  not  entertain  this  view,  and  he 
has  a  right,  of  which  he  cannot  lawfully  be 
deprived,  to  have  the  facts  of  his  case  deter- 
mined by  a  Jury  upon  which  the  possibility 
of  undue  influence  has  not  been  exerted. 
It  therefore  follows  that  for  this  reason  the 
motion  for  a  new  trial  should  have  been 
sustained,  and  its  denial  was  error. 

The  judgment  is  accordingly  reversed  and 
the  cause  is  remanded  to  the  county  court 
of  Sequoyah  county,  with  instructions  to 
set  aside  the  verdict  and  Judgment  hereto- 
fore rendered  and  grant  defendant  a  new 
trial. 

TURNER,  WILLIAMS,  KANE,  and 
HAYES,  J  J.,  concur. 
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STATE  ex  reL  ATTORNEY  GENERAL  v. 

HUSTON,  District  Judge,  et  a!.f 
(Supreme  Court  of  Oklahoma.  July  27,  1010.) 
(Syllabus  ly  the  Court.) 

1.  Injunction  (f  75*)— Subjects  op  R bleep- 
Acts  op  State  Oppicebs— Misappropriat- 
ing Public  Funds— Removing  Oppicebs. 

The  county  attorney  may  bring  an  action 
properly  triable  in  the  district  court  of  his 
county  in  the  name  of  the  state  to  enjoin  state 
officers,  other  than  the  Governor,  from  misap- 
plying public  funds  or  applying  them  to  a  use 
or  for  a  purpose  or  at  a  place  prohibited  by  the 
Constitution  or  by-law. 

(a)  Injunction  will  lie  at  the  suit  of  the 
state  brought  by  the  county  attorney  as  an  ex- 
ecutive law  officer  to  enjoin  the  executive  offi- 
cers of  the  state,  other  than  the  Governor,  from 
removing  their  offices,  public  records,  books, 
and  papers  from  the  seat  of  government  and 
expending  the  funds  of  the  state  for  such  pur- 
pose. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  §|  143,  144;  Dec.  Dig.  8  75.*] 

2.  Constitutional  Law  (f  73*) — Encroach- 
ment on  Executive. 

The  district  courts  of  this  state  have  no 
jurisdiction  to  control  the  action  of  the  Gov- 
ernor even  in  ministerial  acts. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  88  134-136;  Dec.  Dig. 
I  73.*] 

3.  Injunction  (f  75*)— Prohibition  (8  3*)— 
States  (§  22*)  —  Constitutional  Law  (| 
67*)— Seat  of  Government— Duty  of  Of- 
ficers. 

The  district  court  of  Logan  county  has  the 
power  to  enjoin  said  officers,  other  than  the 
Governor,  from  using  or  applying  public  funds 
contrary  to  law  or  at  a  place  unauthorized  by 
law. 

(a)  It  has  authority  to  enjoin  such  state 
officers  not  only  from  misapplying  or  disburs- 
ing such  funds  illegally,  but  also  In  connection 
therewith  to  restrain  them  from  removing  their 
offices  and  public  records,  books,  and  papers 
from  the  seat  of  government. 

(b)  The  pleadings  jn  the  action  in  the  dis- 
trict court  of  Logan  county,  which  relators 
seek  by  this  proceeding  in  prohibition  to  arrest, 
alleging  that  the  seat  of  government  is  at  Guth- 
rie, and  that,  unless  enjoined,  such  state  offi- 
cers will  remove  their  offices,  records,  etc.,  to 
Oklahoma  City,  which  is  not  the  seat  of  gov- 
ernment, contrary  to  article  6,  8  1,  of  the  Con- 
stitution, and  will  disburse  unlawfully  public 
funds  in  making  such  removal,  raises  a  question 
for  determination  that  is  within  the  jurisdic- 
tion of  said  court. 

(c)  Such  court  having  jurisdiction  of  the 
person  of  all  parties,  other  than  the  Governor, 
and  of  the  subject-matter,  its  action  thereon 
can  be  reviewed  by  this  court  only  by  a  pro- 
ceeding in  error. 

(d)  The  writ  of  prohibition  may  not  be  used 
for  the  purpose  of  a  proceeding  in  error  so 
as  to  review  the  action  of  the  lower  court 
when  such  court  has  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties  so  as  to  correct 
an  error  of  such  trial  court. 

(e)  The  duty  of  the  officers  of  the  executive 
department  of  this  state  to  keep  their  offices  at 
the  seat  of  government  Is  mandatory,  and  in- 
volves no  question  of  discretion. 

(f)  The  determination  of  where  the  seat  of 
government  is  is  a  judicial  question. 

[Ed.  Note.— For  other  cases.  Bee  Injunction, 
Cent.  Dig.  H  143.  144;  Dec.  Dig.  |  75;*  Pro- 
hibition, Cent.  Dig.  86  4-10;  Dec.  Dig.  13;* 
States,  Dec.  Dig.  §22;*  Constitutional  Law, 
Dec.  Dig.  {  67.*] 


(Additional  Syllabus  by  Editorial  Staff.) 

4.  Action  (8  16*)— Natube  and  Fobm. 

Only  three  kinds  of  actions  may  be  bad 
in  Oklahoma,  namely,  a  civil  action,  criminal 
action,  and  special  proceeding;  the  distinction 
between  chancery  and  law  jurisdiction  never 
having  obtained. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec 
Dig.  8  16.*] 

Turner,  J.,  dissenting  In  part 

Prohibition  by  the  State,  on  relation  of 
the  Attorney  General,  against  A.  H.  Huston, 
District  Judge,  and  others.  Granted  in  part 
and  denied  in  part. 

Charles  West  and  B.  F.  Burwell,  for  relat- 
or. Dale,  Bierer  &  Hegler,  Burford  &  Bur- 
ford,  and  C.  G.  Hornor,  for  respondents. 

WILLIAMS,  J.  The  following  questions 
are  essential  to  be  determined:  (1)  Has  the 
county  attorney  of  Logan  county  authority 
to  prosecute  this  action  in  the  district  court 
of  Logan  county  In  the  name  of  the  state? 
(2)  Has  the  district  court  jurisdiction  over  the 
person  of  the  Governor,  Secretary  of  State, 
State  Auditor,  Attorney  General,  State  Treas- 
urer, chief  mine  inspector,  commissioner  of 
labor,  commissioner  of  charities  and  correc- 
tions, state  superintendent  of  public  instruc- 
tion, state  examiner  and  inspector,  state  insur- 
ance commissioner,  corporation  commission- 
ers, and  members  of  the  state  board  of  public 
affairs?  (3)  Does  the  amended  petition  filed 
in  the  lower  court  under  any  reasonable  the- 
ory state  an  action  over  which  said  court 
has  jurisdiction? 

1.  In  the  Board  of  Education  of  Territory 
of  Oklahoma  et  al.  v.  Territory  of  Oklahoma 
ex  rel.  Taylor,  Co.  Atty.,  12  Okl.  286,  70  Pac. 
702,  it  is  said:  "This  action  was  commenced 
in  the  district  court  of  Oklahoma  county,  by 
W.  R.  Taylor,  as  county  attorney  of  Okla- 
homa county,  against  the  members  of  the 
board  of  education  of  the  territory  of  Okla- 
homa, for  the  purpose  of  enjoining  the  mem- 
bers of  said  board,  as  such  board,  from  ex- 
pending any  of  the  public  funds  of  said  ter- 
ritory In  the  construction  of  a  normal  school 
building  at  the  city  of  Granite,  in  Greer 
county,  in  said  territory.  One  of  the  mem- 
bers of  the  board  was  a  resident  of  Okla- 
homa county,  and  the  place  of  meeting  of 
said  board  was  at  Edmond  in  said  county. 
The  members  of  the  board  appeared  by  the 
Attorney  General  of  the  territory  and  ob- 
jected to  the  Jurisdiction  of  the  court,  to  the 
authority  of  the  county  attorney  of  Okla- 
homa county  to  maintain  the  action,  and  to 
the  power  to  sue  the  members  of  the  board. 
These  objections  being  overruled,  issues  were 
formed  by  answer  and  reply.  *  *  *  The 
statutes  of  Kansas  relating  to  the  duties  of 
county  attorney  and  Attorney  General  are 
almost  identical  with  ours,  and  the  Supreme 
Court  of  that  state  has  held  In  a  number  of 
cases  that  the  county  attorney  is  the  proper 
officer  to  prosecute  actions  of  this  character. 


•For  other  eases  see  same  topic  and  tecUon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Sorles  ft  Rep'r  Index* 
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Craft  Jackson,  5  Kan.  518;  Bobbett  v. 
State,  10  Kan.  9;  Bartlett  v.  State,  13  Kan. 
99;  State  v.  Faulkner,  20  Kan.  541;  State  v. 
Marion  Co.,  21  Kan.  420;  Hornaday  t.  State 
[62  Kan.  822],  62  Pac.  829.  We  think  these 
authorities  applicable  to  a  correct  interpreta- 
tion of  our  statutes,  and  that  the  county  at- 
torney of  Oklahoma  county  had  the  author- 
ity to  bring  and  prosecute  this  action,  and 
this  without  making  the  allegations  In  the 
petition  that  the  Attorney  General  and  Gov- 
ernor were  advising  the  proceedings  which 
were  sought  to  be  remedied  by  the  suit" 

In  State  v.  County  of  Marion,  21  Kan.  419 
(2d  Ed.,  page  308),  the  court  speaking  through 
Chief  Justice  Horton,  with  whom  concurred 
Justices  Brewer  and  Valentine,  said:  "Be- 
fore proceeding  to  the  principal  inquiry  in- 
volved in  this  action,  we  will  dispose  of  the 
preliminary  objections  presented  on  the  part 
of  the  defendants  to  our  consideration  of  the 
merits  of  the  cause.  These  are:  First,  that 
the  state  is  not  the  party  in  interest,  and 
hence  that.the  suit  cannot  be  maintained  in 
Its  name;  and,  second,  if  the  suit  can  be 
maintained  in  the  name  of  the  state,  it  can- 
not be  done  on  the  relation  of  the  county  at- 
torney. Neither  of  these  objections  is  ten- 
able. The  suit  is  being  prosecuted  by  the 
proper  officer,  and  in  the  name  of  the  proper 
party  plaintiff;  and  in  justification  of  this 
conclusion  we  need  only  refer  to  the  prior  de- 
cisions of  this  court  Craft  v.  Jackson  Co., 
5  Kan.  518;  Bobbett  v.  State,  10  Kan.  9; 
Bartlett  v.  State,  13  Kan.  99;  State  v.  Faulk- 
ner, 20  Kan.  541." 

In  Hornaday  et  al.  v.  State,  62  Kan.  822, 
62  Pac.  329,  in  an  unanimous  opinion,  the 
court  being  composed  of  Doster,  Chief  Jus- 
tice, Johnson  and  Smith,  Associate  Justices, 
it  is  said:  "This  was  a  suit  brought  by  the 
state  of  Kansas,  on  the  relation  of  the  coun- 
ty attorney  of  Clay  county,  against  the  board 
of  trustees  of  the  asylums  for  the  insane,  to 
enjoin  the  latter  from  accepting,  on  behalf  of 
the  state  of  Kansas,  deeds  conveying  to  the 
state  certain  lands  near  the  city  of  Parsons, 
for  the  purpose  of  erecting  an  asylum  for 
the  insane  thereon,  and  from  certifying  to 
the  state  auditor  any  vouchers  on  which 
warrants  might  be  issued  on  the  State  Treas- 
urer to  pay  the  owners  of  said  real  estate 
the  price  of  the  same;  and,  further,  to  re- 
strain said  trustees  from  making  any  con- 
tract in  the  name  or  on  behalf  of  the  state 
of  Kansas  for  the  construction  of  buildings 
to  be  used  as  an  insane  asylum  at  or  near 
the  city  of  Parsons.  Judgment  was  entered 
on  the  pleadings  in  the  district  court  in  fa- 
vor of  the  state,  and  a  perpetual  injunction 
decreed  in  accordance  with  the  prayer  of  the 
petition."  On  page  831  of  62  Kan.,  on  page 
331  of  62  Pac,  it  is  said:  "The  power  of  a 
county  attorney  to  institute  this  action  in 
the  court  below  is  denied  by  plaintiffs  in  er- 
ror. The  statute  defining  the  duties  of  that 
officer  is  quite  comprehensive.  Gen.  St.  1899, 
|  1714;  Gem  St  1897,  c.  89,  I  2.    It  Is  his 


duty  to  prosecute  or  defend,  on  behalf  of  the 
state,  all  suits,  applications,  or  motions,  civil 
or  criminal,  arising  under  the  laws  of  the 
state,  in  which  the  state  or  his  county  is  a 
party  or  Interested.  In  this  case  jurisdiction 
was  obtained  over  the  persons  constituting 
the  board  of  trustees  of  the  asylums  for  the 
insane  in  Clay  county,  and,  the  cause  then 
being  triable  in  that  forum,  the  county  at- 
torney was  authorized  to  prosecute  it" 

In  State  ex  rel.  Roberts,  Co.  Atty.,  v.  Law- 
rence, Co.  Treas.,  80  Kan.  707,  103  Pac.  839, 
it  is  said:  "The  state  may  maintain  injunc- 
tion against  a  public  officer  to  restrain  him 
from  a  violation  of  his  official  duty,  although 
other  remedies  may  be  open,  and  he  may 
have  given  a  sufficient  bond.  It  has  an  in- 
terest in  seeing  that  the  will  of  the  Legisla- 
ture is  not  disregarded,  and  need  not,  as  an 
individual  plaintiff  must  show  grounds  of 
fearing  more  specific  injury." 

In  State  ex  rel.  Haskell,  Governor,  v.  Hus- 
ton, Judge  et  al.,  21  OkL  782,  97  Pac.  982, 
it  is  said:  "However,  in  our  Judgment  the 
county  attorney  of  any  county,  where  prop- 
er service  may  be  had  in  such  county,  has 
the  right  to  institute  such  an  action  In  the 
name  of  the  state,  on  his  relation,  as  was 
begun  in  the  Logan  county  district  court  in 
the  name  of  the  state,  on  the  relation  of  the 
Attorney  General,  to  have  the  charter  of  the 
Prairie  Oil  &  Gas  Company  canceled,  which 
action  on  the  part  of  such  county  attorney 
would  neither  be  subject  to  the  control  of 
the  Governor,  nor  to  be  dismissed  at  his  dis- 
cretion. The  statutes  heretofore  referred  to 
appear  to  make  the  Attorney  General  the  le- 
gal adviser  of  the  state  officers,  and  the  prop- 
er person  to  prosecute  and  defend  actions  in 
the  Supreme  Court  in  which  the  state  is  a 
party  or  interested,  and,  when  directed  bj 
the  Governor  or  either  branch  of  the  Legis- 
lature to  appear  and  prosecute  or  defend  any 
action,  civil  or  criminal,  in  any  court,  or  be- 
fore any  officer,  in  which  the  state  is  a  party 
or  interested,  and  that  it  is  the  duty  of  the 
county  attorney,  except  as  otherwise  provid- 
ed, to  prosecute  and  defend  all  actions,  both 
civil  and  criminal,  In  the  district  or  county 
courts,  in  which  the  state  Is  a  party  or  in- 
terested." 

Nor  may  the  Attorney  General,  when  di- 
rected by  the  Governor  "to  appear  and  prose- 
cute or  defend"  any  action,  dismiss  such  ac- 
tion Independent  of  the  county  attorney. 
State  v.  Ehrlick,  65  W.  Va.  700,  64  S.  E.  935, 
23  L.  R.  A.  (N.  S.)  691;  State  v.  Hornaday 
et  al.,  62  Kan.  334,  62  Pac.  998. 

It  follows  by  the  settled  adjudications,  not 
only  of  the  Supreme  Courts  of  the  territory 
and  state  of  Oklahoma,  but  also  of  the  state 
of  Kansas  prior  to  and  subsequent  to  the 
time  of  the  adoption  of  the  Code  of  Civil 
Procedure  from  that  state,  that  a  proper 
county  attorney  may  institute  and  maintain 
such  an  action  in  the  name  of  the  state. 

2.  That  courts  of  competent  jurisdiction 
may  control  purely  ministerial  acts  of  the 


Digitized  by  Google 


192 


113  PACIFIC 


REPORTER 


(OkL 


Secretary  of  State  and  other  state  officers 
other  than  the  Governor  has  been  settled  by 
the  great  weight  of  current  state  authority. 
26  Cyc.  231,  245.  The  adjudications  of  this 
court  accord  with  that  rule.  Norris  et  al.  v. 
Cross,  106  Pac.  1000;  Threadglll  et  al.  v. 
Cross  (decided  by  this  court,  but  not  yet 
officially  reported)  109  Pac  558. 

The  question  arises:  May  such  courts 
control  the  action  of  the  Governor,  even  in 
a  ministerial  act? 

In  People  «x  rel.  Sutherland  v.  Governor, 
29  Mich.  820,  18  Am.  Rep.  89,  speaking 
through  the  late  Chief  Justice  Cooley,  the 
court  said:  "But  when  duties  are  Imposed 
upon  the  Governor,  whatever  be  their  grade, 
importance,  or  nature,  we  doubt  the  right 
of  the  courts  to  say  that  this  or  that  duty 
might  properly  have  been  imposed  upon  a 
Secretary  of  State,  or  a  sheriff  of  a  county  or 
other  Inferior  officer,  and  that,  Inasmuch  as 
in  case  it  had  been  so  imposed,  there  would 
have  been  a  Judicial  remedy  for  neglect  to 
perform  it,  therefore  there  must  be  the  like 
remedy  when  the  Governor  himself  is  guilty 
of  a  similar  neglect  The  apportionment  of 
power,  authority,  and  duty  to  the  Governor 
Is  either  made  by  the  people  In  the  Constitu- 
tion, or  by  the  Legislature  In  making  laws 
under  It;  and  the  courts,  when  the  appor- 
tionment has  been  made,  would  be  presump- 
tuous if  they  should  assume  to  declare  that 
a  particular  duty  assigned  to  the  Governor 
is  not  essentially  executive,  but  is  of  such 
inferior  grade  and  importance  as  properly  to 
pertain  to  some  inferior  office,  and  conse- 
quently, for  the  purposes  of  their  Jurisdic- 
tion, the  courts  may  treat  it  precisely  as 
if  an  inferior  officer  had  been  required  to 
perform  It  To  do  this  would  be  not  only 
to  question  the  wisdom  of  the  Constitution 
or  the  law,  but  also  to  assert  a  right  to  make 
the  Governor  the  passive  instrument  of  the 
Judiciary  In  executing  its  mandates  within 
the  sphere  of  his  own  duties.  Were  the 
courts  to  go  so  far,  they  would  break  from 
those  checks  and  balances  of  government 
which  were  meant  to  be  checks  of  co-opera- 
tion, and  not  of  antagonism  or  mastery,  and 
would  concentrate  in  their  own  hands  some- 
thing at  least  of  the  power  which  the  people, 
either  directly  or  by  the  action  of  their  rep- 
resentatives, decided  to  Intrust  to  the  other 
departments  of  the  government" 

The  current  weight  of  state  authority  ap- 
pears to  clearly  sustain  the  rule  that  state 
courts  may  not  control  the  Governor  of  a 
state  even  in  the  exercise  of  a  ministerial 
act  Hawkins  v.  Governor,  1  Ark.  570,  33 
Am.  Dec.  346;  Taylor  v.  Governor,  1  Ark. 
21;  State  ex  rel.  Blsbee  v.  Drew,  17  Fla. 
67;  State  ex  rel.  Low  v.  Towns,  8  Ga.  360; 
People  ex  rel.  Billings  v.  Blssell,  19  111.  229, 
68  Am.  Dec.  591;  People  ex  rel.  Harless  v. 
Hatch,  33  111.  9;  People  ex  rel.  Harless  v. 
Yates,  40  111.  126;  People  ex  rel.  Stlckney 
v.  Palmer,  64  111.  41;  People  ex  rel.  Bacon 
v.  Cullom,  100  111.  472 ;  Hovey  v.  State,  127 


Ind.  588,  27  N.  E.  175,  11  L.  R.  A.  763,  22  Am. 
St  Rep.  663;  State  v.  Klrkwood,  14  Iowa, 
162;  State  ex  rel.  Oliver  v.  Warmoth,  22  La. 
Ann.  1,  2  Am.  Rep.  712;  State  ex  rel.  Mis- 
sissippi Valley  Nav.  Co.  v.  Warmoth,  24  La. 
Ann.  351,  13  Am.  Rep.  126;  State  ex  rel. 
Hope  v.  Board  of  Liquidation,  42  La.  Ann. 
647,  7  South.  706,  8  South.  577;  State  ex 
rel.  McEnery  v.  Nicholls,  42  La.  Ann.  200, 
7  South.  738;  In  re  Dennett,  32  Me.  508,  54 
Am.  Dec.  602 ;  Rice  v.  Austin,  19  Minn.  103 
(Gil.  74),  18  Am.  Rep.  330;  Vlcksburg  ft  M. 
R.  Co.  v.  Lowry,  61  Miss.  102,  48  Am.  Rep. 
76;  State  ex  rel.  Robb  v.  Stone,  120  Mo.  428, 
25  S.  W.  376,  23  L.  R  A.  194,  41  Am.  St 
Rep.  705;  State,  Gledhill,  Prosecutor  v.  Gov- 
ernor, 25  N.  J.  Law,  331;  People  ex  rel. 
Broderlck  v.  Morton,  156  N.  Y.  136,  50  N. 

E.  791,  41  L  R.  A.  231,  66  Am.  St  Rep.  547 ; 
State  v.  Ansel,  76  S.  C.  395,  57  S.  E.  185, 
11  Am.  &  Eng.  Ann.  Cas.  613;  Jonesboro, 

F.  B.  &  B.  Gap  Turnpike  Co.  v.  Brown,  8 
Baxt.  (Tenn.)  490,  35  Am.  Rep.  713;  State 
ex  rel.  Stewart  v.  Marks,  0  Lea  .(Tenn.)  12; 
Bates  v.  Taylor,  87  Tenn.  319,  11  S.  W.  266, 
3  L.  R.  A.  316;  State  ex  rel.  Latture  v. 
Board  of  Inspectors,  114  Tenn.  516,  86  S.  W. 
319;  Insane  Asylum  v.  Wolfly,  3  Ariz.  132, 
22  Pac.  383,  8  L  R.  A.  188;  Hartranft's 
Appeal,  85  Pa.  433,  27  Am.  Rep.  667 ;  Mau- 
ran  v.  Smith,  8  R.  I.  193,  5  Am.  Rep.  564; 
Goff  v.  Wilson,  32  W.  Va.  303,  9  S.  E.  26, 
3  L.  R.  A.  58;  Woods  v.  Sheldon,  9  S.  D.  392, 
69  N.  W.  602. 

Alabama,  California,  Colorado,  Kansas, 
(Kentucky,  Maryland,  Montana,  Nebraska, 
Nevada,  North  Carolina  and  Ohio  hold  that 
the  Governor  in  ministerial  acts  may  be  con- 
trolled by  the  courts.  In  Georgia,  Indiana, 
and  Missouri,  the  early  cases  tended  that 
way;  but  the  later  cases  are  clearly  the  oth- 
er way.  In  Minnesota,  In  the  early  cases, 
the  courts  assumed  the  power  without  pass- 
ing on  the  question,  but  later  expressly  de- 
parted therefrom. 

State  ex  rel.  Irvine  v.  Brooks,  Governor, 
14  Wyo.  393,  84  Pac.  488,  6  L.  R.  A.  (N.  S.) 
750,  wherein  the  writ  wan  awarded  against 
the  Governor,  Is  based  upon  section  3,  art 
5,  Const  1889  of  that  state,  which  provides 
that  "the  Supreme  Court  shall  have  original 
Jurisdiction  in  quo  warranto  and  mandamus 
as  to  all  state  officers."  So  it  supports  nei- 
ther line  of  the  conflicting  authorities. 

Marbury  v.  Madison,  1  Cranch,  137,  2  L. 
Ed.  60,  and  subsequent  adjudications  by  the 
Supreme  Court  of  the  United  States,  where- 
in ministerial  acts  of  members  of  the  Pres- 
ident's Cabinet  have  been  held  to  be  con- 
trollable by  the  process  of  courts  of  compe- 
tent Jurisdiction,  have  been  called  to  our  at- 
tention, and  also  the  cases  of  Davis  v.  Gray, 
16  Wall.  203,  21  L.  Ed.  447,  Board  of  Liqui- 
dation v.  McComb,  92  U.  S.  531,  23  L.  Ed. 
623,  and  Rolston  v.  Missouri  Fund  Com'rs, 
120  U.  S.  391,  7  Sup.  Ct  599,  80  L.  Ed.  721, 
wherein  it  was  held  that  the  Jurisdiction  of 
the  federal  courts  might  be  invoked  to  re- 
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strain  the  Governor  of  a  state  from  doing 
a  wrongful  act  to  the  Injury  of  individual 
lights.  But  nowhere  In  said -cases  Is  It  in- 
timated that  the  state  courts  have  any  such 
Jurisdiction. 

Also,  In  Bates  v.  Taylor,  supra,  It  Is  said: 
"A  state's  Judiciary  sustains  the  same  rela- 
tion to  its  Governor  that  the  federal  Judi- 
ciary does  to  the  President  of  the  United 
States;  and  as  a  state  court,  by  reason  of 
that  relation,  has  no  Jurisdiction  to  coerce 
or  restrain  the  Governor  with  respect  to  his 
official  duties,  so  the  federal  courts,  for  the 
same  reason,  have  no  power  to  interfere  with 
the  official  actions  of  the  President.  It  was 
so  held  in  the  case  of  the  state  of  Mississippi 
v.  Johnson,  4  Wall.  499  [18  L.  Ed.  437]." 
The  opinion  in  this  case  was  by  Caldwell, 
J.,  concurred  In  by  Turney,  C.  J.,  Lurton, 
Snod grass,  and  Folkes,  JJ. 

In  several  cases  adjudicated  by  this  court, 
the  Governor  has  been  a  party  thereto;  but 
the  question  of  Jurisdiction  of  the  courts  of 
this  state  as  to  him  was  not  passed  upon. 
City  of  Pond  Creek  et  aJ.  v.  Haskell,  Govern- 
or, et  al.,  21  OB.  711,  97  Pac  838;  Noble 
State  Bank  v.  Haskell  et  al.,  22  Okl.  48,  97 
Pac.  590;  Thompson  et  aL  v.  Haskell,  24 
Okl.  70,  102  Pac.  700;  Setts  v.  Com'rs  of 
State  Land  Office  (deeided  by  this  court, 
but  not  yet  officially  reported)  110  Pac.  766. 

In  Haskell,  Governor,  v.  Relgel  et  al.,  108 
Pac.  367,  the  question  of  Jurisdiction  as  to 
the  Governor  was  raised,  and  this  court 
said:  "In  this  case  no  opinion  is  expressed 
as  to  whether  the  defendants  in  error  could 
maintain  this  action  or  as  to  the  district 
court  of  Logan  county  having  Jurisdiction 
to  render  a  Judgment  awarding  a  writ  of 
mandamus  against  the  plaintiff  in  error,  the 
Governor,  supervising  or  controlling  In  any 
way  his  action  in  matters  involving  ministe- 
rial action." 

In  this  action,  the  question  of  Jurisdiction 
is  squarely  raised  by  the  counsel  for  the 
Governor,  and  we  conclude  that  the  courts 
of  this  state  may  not  control  the  actions  of 
the  chief  executive  of  the  state.  But,  in 
so  holding,  it  does  not  follow  that  the  Gov- 
ernor of  a  state  is  above  the  law.  He  and 
his  acts  are  as  much  subject  to  the  law  as 
the  humblest  citizen  of  the  commonwealth. 
But  a  tribunal  other  than  the  courts  must 
be  resorted  to  for  a  correction  of  his  offi- 
cial wrongs,  if  any,  to  wit,  the  Legislature. 
So  far  as  his  official  acts  may  be  contrary 
to  law,  and  therefore  void,  that  question  may 
be  raised  by  private  parties  before  the  courts 
in  determinations  as  to  private  rights  when 
the  Governor  is  not  a  necessary  party. 

3.  Having  reached  the  conclusion  that  the 
district  court  of  Logan  county  has  not  Juris- 
diction over  the  Governor,  but  over  the  other 
state  officers  in  the  state  as  to  their  minis- 
terial acts,  the  question  further  arises  as  to 
whether  said  petition,  under  any  theory, 
states  a  cause  of  action  over  which  said 
court  has  Jurisdiction. 
113P.-13 


The  second  amended  petition  contains  the 
following  paragraph:  "Plaintiff  avers  that 
the  defendants  are  threatening  to,  and  will, 
unless  enjoined  by  the  order  of  this  court, 
remove  their  several  offices  from  the  city 
of  Guthrie  to  Oklahoma  City  In  said  state, 
and  will  there  establish  their  said  offices  and 
attempt  to  do  and  perform  their  official  acts 
at  the  city  of  Oklahoma  City  and  away 
from  the  city  of  Guthrie ;  that  it  will  cost  a 
large  sum  of  money  to  move  said  offices  from 
Guthrie  to  Oklahoma  City,  to  wit,  the  sum 
of  $ 10,000  or  more;  and  plaintiff  alleges 
that  the  defendants  are  Intending  to  and 
will,  unless  enjoined  by  the  court,  expend 
said  sum  of  money  for  said  purpose  out  of 
the  public  funds  and  money  of  the  state  in 
violation  of  law." 

In  Board  of  Education  of  Territory  of 
Oklahoma  et  al.  v.  Territory  of  Oklahoma 
ex  rel.  Taylor,  County  Attorney  of  Oklahoma 
Territory,  12  OB.  286,  70  Pac.  792,  the  court 
said:  "The  purpose  of  the  action  is  to  pre- 
vent the  members  of  the  board  of  education 
from  doing  unauthorized  acts;  from  im- 
properly expending  the  public  funds  for  un- 
authorized purposes;  to  prevent  them  from 
entering  into  an  unauthorized  contract  It 
is  a  well-settled  doctrine  that  courts  of  eq- 
uity have  power  to  enjoin  ministerial  acts  of 
public  officers  which  are  ultra  vires,  and 
beyond  the  scope  of  their  authority.  Noble  v. 
Union  River  Logging  R.  Co.,  147  U.  S.  165 
[13  Sup.  Ct.  271,  37  L.  Ed.  123] ;  Osborn  et  al. 
v.  President  and  Officers  of  Bank  of  United 
States,  9  Wheat.  739  [6  L.  Ed.  204] ;  Wilson 
v.  Lambert,  168  U.  S.  612  [18  Sup.  Ct  217,  42 
L.  Ed.  599];  Leader  Printing  Co.  v.  Lowry, 
9  Okl.  89  [59  Pac.  242] ;  State  v.  Metschan 
[82  Or.  372],  46  Pac.  791  [53  Pac.  1071,  41 
L.  R.  A  692] ;  State  ex  rel.  Elliott  v.  Cus- 
ter, 11  Ind.  211.  The  expenditure  of  public 
money  at  a  place  or  for  a  purpose  not  au- 
thorized by  law  is  a  misapplication  of  the 
public  funds,  and  a  sufficient  injury  to  en- 
able the  territory,  through  one  of  its  offi- 
cers authorized  to  represent  it  to  call  upon 
a  court  of  equity  for  relief.  State  v.  Mets- 
chan [32  Or.  372]  46  Pac.  791  [53  Pac.  1071, 
41  L.  R.  A.  692].  While  courts  of  equity  will 
not,  in  an  action  for  injunction,  try  the  title 
to  a  public  office,  nor  attempt  to  control 
the  action  of  executive  officers  in  the  ap- 
pointment or  removal  of  officers,  yet,  where 
an  Inquiry  into  the  legality  of  such  acts  Is 
an  incident  necessary  to  the  determination 
of  a  question  rightfully  within  the  power  of 
the  court  such  incidental  question  may  be 
inquired  into  sufficiently  to  enable  the  court 
to  rightfully  determine  the  question  prop- 
erly before  it  Hence,  while  in  this  cause 
the  court  will  not  attempt  to  determine 
which  of  the  two  committees  appointed  to 
select  the  site  and  locate  the  Southwestern 
Normal  School  was  entitled  to  the  position 
or  Its  emoluments,  nor  whether  the  Governor 
acted  properly  or  improperly  In  appointing  a 
second  committee,  nor  into  his  motives  for 
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such  action,  yet,  for  the  purpose  of  determin- 
ing whether  the  board  of  education  la  acting 
within  the  scope  of  its  powers  and  authority, 
we  may  and  will  Inquire  into  the  acts  and 
authority  upon  which  the  validity  of  the  ac- 
tions of  the  board  of  education  must  neces- 
sarily depend." 

In  State  ex  rel.  Reed,  Co.  Atty.,  v.  Com- 
missioners of  Marion  County  et  al.,  supra,  it 
was  held:  "Where  a  board  of  county,  com- 
missioners have  made  an  order  for  the  erec- 
tion of  permanent  county  buildings,  have 
adopted  plans  and  specifications,  have  direct- 
ed the  county  clerk  to  advertise  for  bids  for 
said  work,  and  are  about  to  enter  into  con- 
tracts therefor  on  behalf  of  the  county,  and 
the  necessary  prerequisites  prescribed  by  the 
statute  to  incur  obligations  for  the  erection 
of  this  class  of  buildings  have  not  been  com- 
plied with,  held,  that  such  acts  are  Illegal 
and  unauthorized,  and  are  proper  subjects  of 
the  preventive  jurisdiction  of  equity  when 
its  exercise  is  invoked  by  suitable  authority." 

In  State  ex  rel.  McCain  v.  Metschan,  82 
Or.  372,  46  Pac.  791,  63  Pac.  1071,  41  L.  R. 
A.  692,  it  is  said:  "But  this  is  a  suit  by 
the  state  In  its  sovereign  capacity  as  the 
guardian  of  the  rights  of  the  people,  institut- 
ed by  Its  executive  law  officer,  and  can,  In 
our  opinion,  be  maintained  without  showing 
any  special  Injury  to  the  state.  It  Is  enough 
that  the  public  funds  are  about  to  be  applied 
in  a  manner  prohibited  by  the  Constitution. 
At  common  law  the  Attorney  General  of 
England  could,  by  information  In  the  name 
of  the  Crown,  call  upon  the  courts  of  justice 
to  prevent  the  misapplication  of  funds  or 
property  raised  or  held  for  public  use,  and, 
In  the  absence  of  statutory  regulations,  the 
district  attorney  In  this  state  Is  vested  with 
like  powers.  State  v.  Douglas  County  Road 
Co.,  10  Or.  198;  Dollar  Sav.  Bank  v.  United 
States,  19  Wall.  239,  22  L.  Ed.  82.  Indeed, 
the  right  of  the  state,  through  its  proper  of- 
ficer, to  maintain  such  a  proceeding,  would 
seem  to  be  one  of  the  necessary  incidents  of 
sovereignty.  Without  It  the  rights  of  the 
citizen  cannot  be  protected  or  enforced  In 
cases  where  he  is  unable  to  act  for  himself. 
In  a  suit  by  an  Individual  he  is  required  to 
show  some  special  injury  to  himself;  and 
when,  as  In  this  case,  the  wrong  complained 
of  Is  public  in  its  character,  affecting  no 
one  citizen  more  than  another,  it  Is  Impossible 
for  him  to  do  so,  and  for  that  reason  he  is 
without  remedy,  although  he  may  be  injured 
in  common  with  the  other  members  of  the 
community.  In  such  cases  the  state  has  a 
right,  by  virtue  of  Its  high  prerogative  power, 
to  call  upon  the  courts,  through  its  proper 
law  officer,  to  protect  the  rights  of  its  people. 
And  to  support  a  proceeding  for  that  pur- 
pose It  is  sufficient  that  the  grievance  com- 
plained of  is  a  threatened  invasion  of  the 
right  of  the  people  to  determine  what  dis- 
position shall  be  made  of  the  public  funds 
exacted  from  them  by  the  extraordinary 
power  of  taxation.  Now,  every  use  of  such 
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funds  in  violation  of  the  provisions  of  the 
Constitution  or  organic  law  must  necessarily 
be  of  this  character.  The  Legislature  is  but 
an  instrumentality  appointed  by  the  state 
to  exercise  a  part  of  Its  sovereign  powers. 
In  that  capacity  It  holds  the  public  funds 
In  trust  for  the  people.  Except  as  limited 
by  the  Constitution,  its  action  within  its 
legitimate  sphere  is  the  action  of  the  peo- 
ple; but,  when  it  undertakes  to  apply  such 
funds  in  a  manner  or  at  a  place  prohibited 
by  the  organic  law,  it  Is  not  only  exercising 
a  power  expressly  withheld,  but  violating 
its  trust,  and  a  court  of  equity  will  Interfere 
at  the  suit  of  the  sovereign  power  to  prevent 
or  restrain  such  an  application  without  being 
required  to  show  any  other  injury.  It  Is 
enough  that  the  threatened  disposition  is  in 
violation  of  the  will  of  the  people,  as  ex- 
pressed in  the  supreme  law  of  the  land. 
*  •  *  The  expenditure  of  public  money 
at  a  place  prohibited  by  the  Constitution 
Is  a  misapplication  thereof,  for  the  simple 
and  very  satisfactory  reason  that  It  is  against 
the  declared  will  of  the  people;  and  the  lo- 
cation of  a  public  institution,  within  the 
meaning  of  that  term  as  used  In  the  Con- 
stitution, Is  not  in  any  sense  a  legislative 
question,  but  has  been  determined  by  the 
people  themselves.  A  sufficient  injury,  there- 
fore, to  enable  the  state  In  its  sovereign 
capacity  to  call  upon  a  court  of  equity  for 
relief  Is  shown  whenever  it  is  made  to  ap- 
pear that  public  funds  are  about  to  be  ap- 
plied to  a  use,  for  a  purpose,  or  at  a  place, 
prohibited  by  the.  Constitution.  We  conclude, 
therefore,  that  the  court  has  jurisdiction,  and 
the  only  remaining  question  Is  whether  the 
act  of  the  Legislature  authorizing  the  con- 
struction of  an  Insane  asylum  in  Eastern 
Oregon  Is  in  violation  of  the  provisions  of 
the  Constitution."  See,  also,  State  ex  rel. 
Taylor  v.  Lord,  28  Or.  498,  43  Pac  471,  31 
L.  R.  A.  473 ;  State  ex  rel.  v.  Lawrence,  su- 
pra ;  Bornaday  et  al.  v.  State  ex  rel.,  supra ; 
Russell  et  al.  v.  Tate  et  al.,  52  Ark.  541, 13  S. 
W.  130,  7  L.  R.  A  180,  20  Am.  St  Rep.  193- 

In  Fletcher  v.  Tuttle,  151  111.  57,  37  N.  E. 
688  (25  L.  R.  A.  143,  42  Am.  St  Rep.  220),  it 
Is  said:  M  •  •  •  Wherever  the  establish- 
ed distinctions  between  equitable  and  com- 
mon-law jurisdiction  are  observed,  •  •  • 
courts  of  equity  have  no  authority  or  juris- 
diction to  interpose  for  the  protection  of 
rights  which  are  merely  political,  and  where 
no  civil  or  property  right  Is  involved." 

Only  three  kinds  of  actions  may  be  had  In 
this  jurisdiction,  to  wit:  (1)  Civil  action; 
(2)  criminal  action,  (3)  special  proceeding — 
the  distinction  between  chancery  and  law 
jurisdictions  never  having  obtained  in  this 
state. 

In  State  ex  rel.  Haskell,  Governor,  v.  Hus- 
ton, Judge  et  al,  supra,  it  Is  said:  "The 
writ  of  quo  warranto  being  abolished,  and 
remedies  heretofore  obtainable  in  those  forms 
being  now  made  obtainable  by  a  civil  action, 
the  action  stands  on  the  same  footing  In  the 
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courts  as  any  other,  and  is  commenced  and 
prosecuted  In  the  same  way,  and  no  excep- 
tion to  the  law  as  laid  down  in  section  6567 
is  thereby  created." 

In  Newhouse  v.  Alexander  (not  yet  official- 
ly reported)  110  Pac.  1121,  in  an  opinion  de- 
livered by  Mr.  Justice  Turner,  it  is  said: 
"it  is  first  contended  by  Newhouse  that  the 
court  was  without  Jurisdiction  to  try  this 
cause  for  the  reason  that  the  writ  of  quo 
warranto  and  proceedings  by  Information  in 
the  nature  of  quo  warranto  abolished  by  Wil- 
son's Rev.  ft  Ann.  St  OkL  §  4848,  revived,  by 
sections  2  and  10  of  article  7  of  the  Constitu- 
tion, the  ancient  writ  of  quo  warranto  which 
makes  it  the  sole  remedy  of  Alexander  in  this 
cause.  If  such  is  the  effect  of  said  provi- 
sions when  construed  together,  then  Alexan- 
der is  without  remedy,  for  the  reason  that 
the  functions  of  the  ancient  writ  were  limit- 
ed to  matters  publld  juris,  and  the  same 
was  not  available  for  the  trial  of  purely 
private  rights.  23  Am.  &  Eng.  Enc.  of  Law, 
588.  There  is  no  conflict  in  said  provisions 
and  nothing  in  this  contention.  We  take  it 
that  the  constitutional  convention,  by  pro- 
viding in  article  7,  I  2,  of  the  Constitution, 
that  the  Supreme  Court,  and,  in  section 
10  of  the  same  article,  that  the  district 
courts,  shall  have  power  to  Issue  writs  of 
quo  warranto,  looked  rather  to  the  substance 
than  to  the  form  and  simply  meant,  not  so 
much  to  give  those  courts  power  to  issue  a 
writ  of  a  prescribed  form,  but  to  solemnly 
fix  the  ancient  remedies  secured  by  that  writ 
and  leave  It  to  the  Legislature  to  prescribe 
any  new  process  or  procedure  to  invoke  those 
remedies  in  the  courts  and  to  amplify  and 
extend  the  remedies  theretofore  obtainable  in 
the  form  of  the  ancient  writ  This  was  done 
by  Wilson's  Rev.  ft  Ann.  St  OkL  art  29, 
under  the  head  of  'Procedure  Civil,'  whlcb 
in  effect  provides  that  the  remedies  thereto- 
fore obtainable  in  that  form  might  be  had 
by  civil  action  and  extend  the  remedy  so  as 
to  permit  a  private  person  to  contest  with 
another  private  person  the  right  or  title  to 
a  public  office."  See,  also,  Russell  et  al.  v. 
Tate  et  al.,  supra;  Price  v.  State  Bank,  14 
Ark.  50;  De  Roberts  v.  Town  of  Cross,  23 
OkL  888,  101  Pac  1114. 

It  is  dear  that  an  action  in  the  name  of 
the  state  in  its  sovereign  capacity  may  be 
brought  by  a  county  attorney  in  the  district 
court  of  his  county,  he  being  the  executive 
law  officer  In  said  county  and  court  to  en- 
Join  inferior  state  officers  from  expending 
public  funds  contrary  to  law,  without  show- 
ing any  special  injury  to  the  state.  The  dis- 
trict court  therefore,  has  Jurisdiction  over 
all  the  parties  defendant  in  said  action,  ex- 
cept the  Governor,  to  restrain  them  from 
expending  public  funds.  The  question  fur- 
ther arises:  Has  it  Jurisdiction  to  restrain 
them  from  removing  their  offices,  papers, 
seals,  files,  archives,  furniture,  pictures,  and 
paraphernalia  of  their  said  offices,  respec- 
tively, from  Guthrie  to  Oklahoma  City,  and 


from  withdrawing  any  money  from  the  treas- 
ury of  the  state,  for  use  in  moving  any  of 
the  said  offices,  or  in  locating,  establishing, 
or  attempting  to  establish  the  seat  of  gov- 
ernment at  Oklahoma  City,  and  also  from 
incurring  any  indebtedness  for  any  of  said 
purposes.  The  matters  here  to  be  dealt  with 
are  publici  juris,  and  the  acts  of  public  of- 
ficers in  the  expending  public  funds,  matters 
affecting  the  whole  people,  or  the  state  at 
large.  State  ex  rel.  v.  Lord,  supra. 

In  Rickey  et  al.  v.  Williams  et  al.,  8  Wash. 
479,  86  Pac.  480,  it  is  said:  "In  either  event, 
the  action  of  the  board  in  submitting  the 
question  of  the  removal  of  the  county  seat 
from  Colville  to  Kettle  Falls  was  absolutely 
unauthorized,  and  the  election  held  in  pur- 
suance thereof  was  necessarily  invalid  for 
that  reason,  and  the  question  is  presented  as 
to  whether,  under  such  a  state  of  facts,  an 
injunction  will  He  to  prevent  a  threatened 
removal  of  the  county  seat  in  pursuance  of 
such  void  election.  It  Is  contended  first  by 
appellants  that  such  an  action  will  not  lie 
at  the  suit  of  a  taxpayer,  as  the  question  of 
the  removal  of  a  county  seat  is  a  political 
question,  in  which  no  person  has  any  prop- 
erty right  and  many  authorities  are  pre- 
sented in  relation  thereto.  A  number  of 
states  have  held  that  a  suit  to  enjoin  the  re- 
moval of  a  county  seat  will  not  lie  at  the  In- 
stance of  a  taxpayer.  In  Attorney  General 
v.  Supervisors,  83  Mich.  289,  it  is  held  that 
the  removal  of  a  county  seat  is  a  purely  po- 
litical question,  and  does  not  in  any  way  le- 
gally Involve  the  rights  of  private  parties. 
There  was  no  question  of  Increased  expenses 
or  the  expenditure  of  public  moneys  involv- 
ed in  that  case.  Other  cases  have  been  cit- 
ed to  the  same  effect,  but  we  deem  it  unnec- 
essary to  discuss  them.  Considered  in  the 
abstract,  It  must  be  admitted  that  such  ques- 
tion is  a  political  question;  but  when  It  ap- 
pears that  such  changed  location  involves  the 
expenditure  of  a  large  sum  of  public  money, 
which  would  otherwise  be  unnecessary,  no 
good  reason  is  apparent  why  the  removal 
thereof  may  not  be  enjoined  In  case  the  elec- 
tion was  void.  Numerous  instances  have 
been  presented  where  the  right  of  a  taxpay- 
er to  enjoin  the  illegal  expenditure  of  public 
moneys  and  the  unlawful  levying  of  a  tax 
has  been  sustained,  and  there  Is  no  good  rea- 
son why  such  a  suit  will  not  lie  in  all  such 
cases,  regardless  of  the  use  to  which  the 
money  is  to  be  devoted,  and  although  the 
validity  of  an  election  to  determine  the  re- 
location of  a  county  seat  is  involved."  This 
case  was  followed  and  approved  in  Krleschel 
v.  County  Commissioners,  12  Wash.  428,  41 
Pac.  186. , 

In  Rice  v.  Smith,  9  Iowa,  570,  it  is  said: 
"Objection  Is  made  to  the  competency  of  the 
complainants  to  present  this  bill.  In  State 
ex  rel.  Byers  v.  Bailey,  7  Iowa,  396,  and 
State  ex  rel.  Rice  v.  Smith,  County  Judge  of 
Marshall  County,  7  Iowa,  186,  we  held  that 
complainants,  who  are,  and  are  averred  to 


Digitized  by  Google 


196 


113  PACIFIC  REPORTER 


(Okl. 


be,  citizens,  voters,  and  property  holders,  and 
taxpayers,  bad  such  an  interest  and  held 
such  relations  that  they  might  file  an  infor- 
mation for  a  writ  of  mandamus  to  the  coun- 
ty judge  to  enforce  a  public  duty  in  which 
they  and  other  citizens  had  an  Interest ;  and 
the  same  reason  holds  good  for  their  being 
permitted  to  pray  an  Injunction  to  prevent 
the  doing  some  act  detrimental  to  their  in- 
terest and  those  of  other  citizens  of  the 
county.  No  reason  la  perceived  why  they 
should  not  be  permitted  to  sustain  such  a 
bill  either  for  themselves,  or  for  them  and  all 
others  in  like  manner  interested.  These  pe- 
titioners represent  themselves  as  citizens,  vo- 
ters, property  holders,  and  taxpayers  In  the 
county,  and  in  one  of  the  towns  affected  by 
these  proceedings,  so  that,  as  citizens  of  the 
county,  they  are  interested  in  the  question  of 
expending  $26,000  and  more  in  building  a 
courthouse;  and  in  the  place  where  it  shall 
be  built,  as  citizens  and  property  holders  in 
one  of  those  towns.  Besides  this,  there  is  no 
officer  upon  whom  it  devolves  to  enforce  the 
performance  of  a  duty  upon  the  county 
judge,  or  to  restrain  him  If  he  Is  about  to 
do  an  act  at  the  same  time  illegal  and  detri- 
mental to  the  rights  and  Interests  of  the 
public  and  of  individuals.  If  he  should  un- 
dertake to  build  a  courthouse  at  a  place 
which  is  not  the  county  seat,  there  is  no  offi- 
cer whose  duty  it  Is  to  cause  him  to  be  re- 
strained, whilst  the  right  to  do  it  would 
seem  to  belong  to  many.  The  petition  is  ad- 
dressed to  the  honorable  J.  P.,  judge  of  the 
Eleventh  judicial  district  of  the  state,  and 
was  filed  in  the  office  of  the  clerk  of  the  dis- 
trict court  in  Marshall  county.  This  Is  suffi- 
cient in  form  as  a  bill  in  equity  in  that 
court  The  authority  of  the  county  judge  to 
provide  the  public  buildings  is  not  question- 
ed in  the  bill,  but  has  authority  to  place  a 
courthouse  In  a  town  which  is  alleged  not 
to  be  the  county  seat  This  is  the  gist  of  the 
bill.  We  think  the  complainants  show 
enough  to  sustain  their  bill  for  an  injunc- 
tion. For  this  we  need  not  determine,  at 
present  which  of  the  two  canvasses  of  the 
returns  of  the  April  election  Is  authoritative. 
It  is  sufficient  that  the  bill  shows  that  the 
location  of  the  county  seat  Is  in  controversy, 
and  the  proceedings,  in  reference  to  It  and 
the  state  of  the  question,  are  set  forth  so 
far  as  to  show  that  it  is  manifestly  Improp- 
er for  the  judge,  In  the  present  position  of 
the  matter,  to  expend  more  than  $30,000  in 
the  erection  of  a  public  building  which  must 
be  at  the  county  seat;  and  especially  when 
It  appears  to  the  court  that  when  its  man- 
date shall  be  obeyed,  Marshall  will  be  de- 
clared the  county  seat"  In  Sweatt  v.  Fa- 
ville,  23  Iowa,  321,  the  case  of  Rice  v.  Smith, 
supra,  was  followed  and  approved. 

In  People  ex  reL  Mitchell  v.  Warfleld,  20 
111.  150,  it  is  said:  "The  case  before  us  shows 
that  a  bill  In  equity  was  filed  in  due  form, 
and  by  proper  parties,  in  the  circuit  court  of 
Saline  county,  for  the  purpose  of  settling  this 


very  question,  which  is  now  pending  and  un- 
determined, and  In  which  a  temporary  In- 
junction has  been  issued,  restraining  the 
present  defendant  from  keeping  his  office  at 
Harrisburg,  to  which  it  is  insisted  by  the  re- 
lator that  the  county  seat  of  Saline  county 
was  removed  at  the  election  referred  to. 
Admitting  that  this  court  has  jurisdiction  to 
try  the  question  in  this  proceeding  for  a  man- 
damus, we  are  not  bound  to  do  so,  nor  is  it 
proper  that  we  should  do  so,  when  another 
court  has  acquired  Jurisdiction  properly,  and 
Is  proceeding  to  exercise  it,  especially  when 
we  are  asked  to  compel  a  party  to  do  a  thing 
from  which  he  Is  restrained  by  an  injunction 
Issued  by  a  court  of  competent  jurisdiction. 
We  leave  the  question,  therefore,  to  be  set- 
tled by  that  court,  which  has  every  facility 
of  purging  the  pollbooks,  and  ascertaining  all 
the  facts  upon  which  a  correct  decision  nec- 
essarily depends.  In  the  meantime,  as  there 
has  been,  and  can  be,  no  other  legal  mode 
of  determining  the  result  of  this  question, 
the  county  seat  must  remain  unchanged.'* 

In  People  ex  reL  v.  Wlant,  48  111.  263,  the 
case  of  People  ex  rel.  v.  Warfleld,  supra,  is 
cited  with  approval.  On  page  267  (48  111.)  It 
Is  said:  "The  case  before  us  shows  that  there 
are  no  less  than  three  bills  In  equity  and  a 
writ  of  quo  warranto  now  pending  in  the  cir- 
cuit court  growing  out  of  this  controversy, 
by  one  or  more  of  which  the  questions  can 
be  investigated,  a  recanvass  of  the  votes  had, 
the  polls  purged,  and  the  questions  settled; 
and  admitting,  as  was  said  in  People  v.  War- 
field,  that  this  court  has  jurisdiction  to  try 
the  question  in  this  proceeding  for  a  manda- 
mus, we  are  not  bound  to  do  so;  nor  is  it 
proper  that  we  should,  when  another  court 
has  acquired  jurisdiction  properly  and  is 
proceeding  to  execute  It,  especially  when  we 
are  asked  to  compel  an  officer  to  do  that 
which  he  is  enjoined  from  doing  by  a  court 
of  competent  Jurisdiction.  So,  in  this  case, 
the  circuit  court  having  acquired  Jurisdiction 
of  the  question,  we  must  decline  to  take 
cognizance  of  it  and  will  leave  it  to  the  de- 
termination of  the  circuit  court" 

State  ex  rel.  Hughlett  v.  Hughes,  Judge, 
et  al.,  104  Mo.  459,  16  S.  W.  489,  1b  in 
point  Judge  Brace,  in  speaking  for  the 
court  in  a  unanimous  opinion,  said:  "Sec- 
tion 1147  of  that  article  (article  4,  c.  23,  Rev. 
St  1870)  appoints  the  times  and  places  for 
holding  circuit  courts  in  the  Third  judicial 
circuit  composed  of  the  counties  of  Audrain, 
Pike,  Lincoln,  and  Montgomery.  By  this  sec- 
tion but  two  terms  of  the  circuit  court  were 
required  to  be  held  in  Montgomery  county. 
By  the  act  of  April  11,  1889,  no  change  in 
the  terms  of  the  court  to  be  held  in  either 
of  the  other  counties  of  the  circuit  is  made, 
but  the  act  requires  that  four  terms  of  the 
circuit  court  be  held  in  Montgomery  county ; 
two  at  Danville,  the  county  seat,  and  two  at 
Montgomery  City  in  said  county.  The  de- 
fendants are  the  judge  of  the  Third  judicial 
circuit  and  the  clerk  and  sheriff  of  Mont- 


Digitized  by  Google 


OkL) 


STATE  v. 


HUSTON 


197 


gomery  county.  The  terms  of  the  circuit 
court  in  said  county  having  always  hitherto 
been  held  at  the  county  seat,  it  was  neces- 
sary that  a  proper  houBe  should  be  selected, 
and  conveniences  prepared  for  the  transac- 
tion of  business  at  Montgomery  City.  The 
act  authorized  said  officers  to  make  these 
preparations,  and  contains  other  provisions 
incident  to  the  holding  of  two  more  terms  of 
the  circuit  court  at  a  place  other  than  the 
county  seat  in  said  county.  The  defendants 
were  proceeding  to  perform  the  preparatory 
acts  enjoined  upon  them  by  this  act,  when 
this  proceeding  by  injunction  was  instituted. 
•  •  •  Upon  final  hearing  the  bill  was  dis- 
missed, and  the  relator  appeals.  The  relat- 
or maintains  that  the  defendants  ought  to 
be  restrained  from  performing  the  ministe- 
rial acts  required  of  them  by  said  amenda- 
tory act,  and  essential  to  carry  into  effect  its 
provisions  for  holding  two  terms  of  the  cir- 
cuit court  at  Montgomery  City,  on  the  ground 
that  the  act  is  unconstitutional.  *  *  • 
While  it  is,  perhaps,  unnecessary  to  pass  up- 
on the  question,  it  would  seem  there  can  be 
little  doubt  that  injunction  is  the  proper 
remedy  for  the  relief  sought  in  this  action, 
and  that  the  action  was  properly  brought  on 
the  relation  of  the  prosecuting  attorney. 
ReV  St  1889,  S  0510;  2  High  on  Injunc- 
tion, §  1327;  State  ex  rel.  v.  Court,  51  Mo. 
350  [11  Am.  Rep.  454]."  See,  also,  Bra- 
den  et  al.  v.  Stumph  et  al.,  16  Lea  (Tenn.) 
581;  Lindsay  v.  Allen,  112  Tenn.  660,  82 
8.  W.  171;  8tate  ex  rel.  t.  Eggleston  et  al., 
34  Kan.  714,  10  Pac.  3;  Barnes  v.  Board 
of  Supervisors  of  Pike  County,  51  Miss.  305; 
Simpson  County  et  al.  v.  Buckley  et  al.,  81 
Miss.  474,  33  South.  650;  Boren  v.  Smith,  47 
111.  482. 

It  is  to  be  observed  that  in  all  of  these 
cases,  wherever  there  was  an  averment  In  the 
bill  of  the  unlawful  expenditure  of  money, 
injunction  was  held  to  be  a  proper  remedy 
not  only  to  enjoin  such  unlawful  disburse- 
ment, but  also  to  prevent  the  removal  of  the 
county  seat  until  the  final  determination  of 
the  question.  The  pivotal  question  in  the 
most  of  these  cases  is  as  to  whether  such  a 
bill  may  be  maintained  by  a  taxpayer.  The 
weight  of  authority  seems  to  hold  that,  as  to 
the  removal  of  a  county  seat,  such  bill  may 
be  maintained  by  an  elector  and  taxpayer, 
although  there  is  considerable  authority  to 
the  contrary.  However,  the  great  weight  of 
authority  Is  that  courts  of  equity  will  not 
restrain  the  action  of  state  officers  in  mis- 
appropriating public  funds  merely  on  the  re- 
lation of  citizens  and  taxpayers;  the  execu- 
tive law  officers  of  the  state  being  the  prop- 
er party  or  parties  to  institute  suits  involv- 
ing the  disposition .  of  the  revenues  of  the 
state.  Jones  v.  Reed,  3  Wash.  St  57,  27 
Pac.  1067;  Birmingham  v.  Cheetham,  Audi- 
tor, et  aL,  10  Wash.  657,  54  Pac.  37 ;  City  of 
Tacoma  et  al.  v.  Bridges,  Commissioner  of 
Public  Lands,  25  Wash.  221,  65  Pac.  186; 
Gibbs  v.  Green,  54  Miss.  592;  Thompson  v. 


Canal  Fund  Commissioners,  2  Abb.  Prac.  (N. 
Y.)  248,  5  Pomeroy's  Equity  Jurisprudence 
(1905)  §  326. 

But  this  action  Is  not  instituted  in  the 
name  of  a  taxpayer,  but  in  the  name  of  the 
state  by  one  of  its  executive  law  officers  in 
behalf  of  the  general  public,  seeking  in  its 
own  courts  (26  Am.  &  Eng.  Ency.  of  Law  [2d 
Ed.]  485)  to  prevent  the  unlawful  disburse- 
ment of  public  funds  and  the  removal  of  the 
state  capltol  under  an  alleged  Invalid  act. 
In  order  to  determine  whether  this  writ  of 
prohibition  should  run,  it  Is  to  be  assumed 
that  the  averments  of  fact  of  the  second 
amended  petition  are  true.  For  under  the 
allegations  of  the  petition,  if  the  district 
court  has  Jurisdiction,  it  must  be  allowed  to 
first  pass  on  the  question  as  to  the  validity 
of  the  act  and  to  try  the  question  of  fact  as 
to  the  threatened  removal  and  unlawful  dis- 
bursement of  funds. 

In  Slack  et  al.  v.  Jacob  et  al.,  8  W.  Va. 
612,  the  action  was  brought  by  John  Slack, 
Sr.,  and  six  other  electors  and  taxpayers  on 
behalf  of  themselves  and  all  other  citizens 
and  taxpayers  of  West  Virginia  except  the 
defendant  by  bill  of  equity  In  the  circuit 
court  of  the  county  of  Kanawha  in  the  state 
of  West  Virginia.  In  that  case  the  court 
held  that  the  action  of  the  Governor  could 
not  be  controlled  by  the  process  of  the 
courts,  making  no  distinction  between  the 
subordinate  executive  officers  and  the  chief 
executive  officer,  and  do  not  seem  to  have 
passed  on  the  question  as  to  whether  such 
an  action  could  have  been  maintained  by  a 
taxpayer.  We  think  it  is  clear  that  such  an 
action  could  not  have  been  maintained  by  a 
taxpayer.  The  power  of  this  court  to  Issue 
extraordinary  writs  has  been  invoked  many 
times  since  the  erection  of  the  state,  and 
such  extraordinary  power  should  not  be  ex- 
ercised unless  the  right  thereto  is  clear. 

In  Windfrey  v.  Benton  et  aL,  25  Okl.  445, 
108  Pac.  853.  it  was  held:  "*  *  *  A  writ 
of  mandamus  would  not  lie  to  compel  the  Jus- 
tice of  the  peace  to  reverse  his  erroneous  rul- 
ing in  denying  such  application  for  change 
of  venue,  for  the  reason  that  defendants  had 
a  plain  and  adequate  remedy  by  appeal  or 
error." 

In  State  ex  rel.  Haskell,  Governor,  v.  Hus- 
ton, Judge,  et  al.,  21  OkL  782,  97  Pac.  982, 
it  was  held:  "Prohibition  Is  the  proper  rem- 
edy, where  an  inferior  court  assumes  to  ex- 
ercise Judicial  power  not  granted  by  law,  or 
is  attempting  to  make  an  excessive  and  unau- 
thorized application  of  judicial  force  in  a 
cause  otherwise  properly  cognizable  by  It" 
But  in  that  case  there  was  no  adequate  rem- 
edy by  appeal,  as  relief  by  that  means  could 
not  be  afforded  until  final  Judgment  was  ren- 
dered in  the  case. 

In  Evans  v.  Willis,  County  Judge,  22  Okl. 
310,  97  Pac.  1047,  19  L.  R  A.  (N.  S.)  1050,  it 
was  held  by  this  court:  "Upon  an  informa- 
tion purporting  to  have  been  presented  by  a 
private  person,  neither  the  prosecuting  at- 
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tomey  for  the  county  nor  any  other  officer 
thereto  authorized  having  exhibited  same, 
the  lower  court  having  no  Jurisdiction  to 
hear  or  determine  such  case  on  said  Informa- 
tion, and  there  being  no  other  plain,  speedy, 
and  adequate  remedy  at  law  for  the  relator, 
his  remedy  is  by  writ  of  prohibition  to  re- 
strain action  thereon.** 

In  Morrison  v.  Brown,  Judge,  et  al.,  100 
Pac.  237,  this  court  held:  "Prohibition,  be- 
ing an  extraordinary  writ,  cannot  be  resort- 
ed to  when  ordinary  and  usual  remedies  pro- 
vided by  law  are  available." 

Under  the  Constitution  of  Oklahoma,  which 
provides  for  the  election  of  state,  county, 
and  township  executive  officers  alike  by  the 
people,  the  state  executive  officers  below  the 
Governor,  with  a  few  exceptions,  are  as  In- 
dependent of  his  control  in  the  performance 
of  their  duties  as  are  the  officers  of  the  coun- 
ties or  of  the  townships.  Section  1,  art.  6, 
of  the  Constitution  provides:  "The  executive 
authority  of  the  state  shall  be  vested  in  a 
Governor,  Lieutenant  Governor,  Secretary  of 
State,  State  Auditor,  Attorney  General,  State 
Treasurer,  superintendent  of  public  Instruc- 
tion, state  examiner  and  inspector,  chief  mine 
Inspector,  commissioner  of  labor,  commission- 
er of  charities  and  corrections,  commissioner 
of  insurance,  and  other  officers  provided  by 
law  and  this  Constitution,  each  of  whom 
shall  keep  his  office  and  public  records,  books, 
and  papers  at  the  seat  of  government,  and 
shall  perform  such  duties  as  may  be  desig- 
nated in  this  Constitution  or  prescribed  by 
law."  Section  2  also  provides:  "The  su- 
preme executive  power  shall  be  vested  In  a 
chief  magistrate,  who  shall  be  styled  the 
'Governor  of  the  State  of  Oklahoma.*" 

None  of  these  officers  in  carrying  out  the 
mandate  of  the  Constitution  to  "keep  his  of- 
fice and  public  records,  books,  and  papers  at 
the  seat  of  government"  acts  as  the  agent  of 
the  Governor.  This  mandate  to  each  of  such 
officers  separately  is  from  sovereignty  Itself, 
and  the  determination  of  where  the  capital 
Is  Is  a  judicial  question.  "A  political  right  is 
a  right  exercisable  in  the  administration  of 
government"  "Political  rights  consist  in  the 
power  to  participate  directly  or  indirectly 
In  the  establishment  or  management  of  gov- 
ernment." The  question  as  to  where  the  seat 
of  government  is  may  be  a  mixed  question 
of  law  and  fact  or  purely  a  question  of  law. 
The  seat  of  government  is  fixed  by  either  or- 
ganic or  statutory  law,  and  the  Judiciary 
construes  and  interprets  the  same. 

In  Marbury  v.  Madison,  1  Cranch,  137,  2 
L.  Ed.  60,  the  Supreme  Court  of  the  United 
States,  speaking  through  Chief  Justice  Mar- 
shall, said:  "It  is  emphatically  the  province 
and  duty  of  the  Judicial  department  to  say 
what  the  law  is.  Those  who  apply  the  rule 
to  particular  cases  must  of  necessity  expound 
and  interpret  that  rule.  If  two  laws  con- 
flict with  each  other,  the  courts  must  decide 
on  the  operation  of  each.  So  if  a  law  be  in 
opposition  to  the  Constitution,  if  both  the 


law  and  the  Constitution  apply  to  a  particu- 
lar case,  so  that  the  court  must  either  decide 
that  case  conformably  to  the  law,  disregard- 
ing the  Constitution,  or  conformably  to  the 
Constitution,  disregarding  the  law,  the  court 
must  determine  which  of  these  conflicting 
rules  governs  the  case.  This  is  of  the  very 
essence  of  judicial  duty.  A  ministerial  act 
may  be  defined  to  be  one  which  a  person  per- 
forms upon  a  given  state  of  facts,  in  a  pre- 
scribed manner,  in  obedience  to  the  mandate 
of  legal  authority,  without  regard  to  or  the 
exercise  of  his  own  judgment  upon  the  pro- 
priety of  doing  the  act  A  ministerial  duty, 
the  performance  of  which  may  in  proper 
cases  be  required,  is  one  In  which  nothing  is 
left  to  discretion.  It  is  a  simple  definite  du- 
ty arising  under  conditions  admitted  or  prov- 
ed to  exist  and  imposed  by  law."  20  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  p.  793. 

A  "ministerial  act"  as  defined  In  27  Cyc^ 
at  page  703,  is  "an  act  which  a  person  per- 
forms in  a  given  state  of  facts,  in  a  prescrib- 
ed manner,  in  obedience  to  the  mandate  of 
legal  authority,  without  regard  to,  or  the 
exercise  of,  his  own  judgment  upon  the  pro- 
priety of  the  act  done." 

In  obedience  to  the  mandate  of  section  1, 
art  6,  of  the  Constitution  of  this  state,  with- 
out regard  to  or  in  the  exercise  of  his  own 
Judgment  upon  the  propriety  of  the  act  done, 
each  executive  officer  of  this  state  is  requir- 
ed to  keep  his  office  and  public  records, 
books,  and  papers  at  the  seat  of  government 

In  the  second  amended  petition  in  the  case 
pending  in  the  district  court  of  Logan  coun- 
ty, It  is  alleged:  (1)  That  on  account  of  the 
Imperfect  ballot  title  in  submitting  the  prop- 
osition for  the  permanent  location  of  the 
capital  of  this  state,  said  election  was  void; 
and  (2)  that  on  account  of  said  act  being 
repugnant  to  the  provisions  of  the  enabling 
act  said  election  was  void.  These  are  judi- 
cial questions  over  which  the  district  court 
had  jurisdiction  (Lozler  v.  Alexander  Drug 
Co.,  23  Okl.  1,  99  Pac.  808),  and,  If  the  dis- 
trict court  commits  error  in  determining 
these  questions,  the  same  may  be  corrected 
by  appeal  or  proceeding  in  error.  It  is  not 
the  province  of  a  writ  of  prohibition  to  take 
the  place  of  a  proceeding  in  error. 

The  Supreme  Court  of  the  state  of  Louis- 
iana has  uniformly  held  that  the  chief  ex- 
ecutive, even  as  to  ministerial  acts,  was  not 
subject  to  be  controlled  by  the  process  of 
the  state  courts.  State  ex  rel.  McEnery  v. 
Nicholls,  Governor,  et  al.,  42  La.  Ann.  209, 
7  South.  738,  was  a  proceeding  by  mandamus 
to  compel  the  Governor  and  the  register  of 
the  land  office  to  execute  and  deliver  to  the 
relator  patents  as  per  his  contract  with  the 
state  of  Louisiana,  but  no  disposition  was 
made  of  the  action  as  to  the  Governor  except 
a  general  finding  that  the  law  and  evidence 
entitled  relator  to  the  relief  prayed  for.  The 
writ  of  mandamus  was  awarded  against  the 
register  but  not  the  Governor.  From  that 
judgment  the  Governor  and  the  register  of 
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the  state  land  office  appealed.  In  the  Su- 
preme Court,  the  relator  filed  an  answer 
praying  that  the  judgment  against  the  regis- 
ter be  affirmed;  but,  in  so  far  as  relief  by 
mandamus  against  the  Governor  was  con- 
cerned, the  case  remained  in  statu  quo.  Affir- 
mation of  the  judgment  was  all  that  he  prayed 
for.  On  page  223  of  42  La.  Ann.,  on  page  743 
of  7  South.,  it  Is  said:  "Whatever  contrariety 
of  opinion  may  have,  at  one  time,  existed  on 
the  subject,  it  is  now  a  settled  principle  that 
a  peremptory  mandamus  will  go  to  state  of- 
ficers, such  as  Auditor,  Treasurer,  and  regis- 
ter of  state  land  office,  for  the  purpose  of 
coercing  performance  of  purely  ministerial 
duties  devolving  on  such  officers  by  law.  In 
State  ex  rel.  Collens  v.  Jumel,  Auditor,  30 
La.  Ann.  868,  our  predecessor  said  on  this 
subject:  The  state  is  sovereign,  and  cannot 
be  sued  by  her  citizens,  in  her  own  courts, 
without  her  permission;  but  a  civil  proceed- 
ing, by  which  one  officer  of  the  state  seeks 
to  compel  another  officer  of  the  same  state 
to  perform  a  ministerial  duty,  is  not,  in  the 
proper  sense  of  the  words,  a  suit  against  the 
state.  Nothing  is  more  common  than  for  a 
party  who  has  a  claim  against  the  state, 
whether  for  salary  as  an  officer,  or  for  mon- 
ey due  on  other  accounts,  to  have  right  to 
payment  adjudicated  through  and  by  means 
of  a  mandamus  against  the  auditing  officer. 
It  Is  recognized  by  us  as  a  legitimate  mode 
of  ascertaining  what  are  the  rights  of  per- 
sons who  have  or  who  prefer  claims  against 
the  state.'  In  State  ex  rel.  Ecuyer  v.  Burke, 
Treasurer,  33  La.  Ann.  969,  we  said  that: 
•While  fully  recognizing  the  Independence 
and  all  the  rights  of  co-ordinate  branches 
of  the  government,  it  is  only  necessary  to  say 
that  It  is  the  province  of  the  judiciary,  when- 
ever the  question  is  properly  brought  before 
It  in  judicial  proceedings,  to  decide  whether 
duties  sought  to  be  enforced  at  the  hands  of 
officers  are  or  are  not  ministerial,  and  that  it 
Is  of  the  essence  of  the  judicial  power  to 
adjudge  such  questions,'  etc.  In  keeping 
with  this  recognized  principle,  we  made  man- 
damus peremptory  in  State  ex  rel.  Campbell 
v.  Steele,  Auditor,  37  La.  Ann.  353.  Our  pre- 
decessors did  likewise  in  State  ex  rel.  Mentz 
v.  Cimton,  Auditor,  28  La.  Ann.  47,  and  in 
State  ex  rel.  New  Orleans  Republican  Print- 
ing Company  v.  Clinton,  Auditor,  28  La.  Ann. 
72.  These  decisions  are  in  line  with  those 
pronounced  in  Marbury  v.  Madison,  1  Cranch, 
137  [2  L.  Ed.  60],  Kendall  v.  United  States, 
12  Pet.  608  [9  L  Ed.  1181],  and  Board  of 
Liquidation  v.  McComb,  92  D.  S.  541  [23  L 
Ed.  623].  Indeed,  the  Attorney  General  has 
made  no  question  as  to  our  authority,  in  this 
respect  The  district  judge  entertained  this 
view  and  made  the  mandamus  peremptory 
as  to  the  register,  and  we  think  correctly." 

In  the  action  in  the  lower  courts,  all  the 
officers  of  the  executive  department  are  join- 
ed with  the  Governor  as  parties  defendant 


In  that  case  only  the  Governor  and  the  reg- 
ister of  the  state  land  office  were  joined. 
Mandatory  relief  was  awarded  against  the 
register,  but  not  against  the  Governor. 

The  question  as  to  whether  this  action  was 
brought  by  the  proper  relator  is  not  passed 
on.  It  appears  that  it  was  brought  at  the 
instance  and  by  the  directions  of  the  Govern- 
or, and,  if  necessary,  it  would  be  permissible 
by  amendment  to  insert  his  name  as  relator. 
And  as  to  the  other  defendants  in  the  lower 
court,  the  writ  being  denied  both  as  to  them 
and  the  subject-matter  of  the  action,  it  is 
not  essential  to  determine  this  question. 

The  writ  of  prohibition  will  be  awarded 
prohibiting  the  district  court  and  the  county 
attorney  of  Logan  county  from  taking  fur- 
ther proceedings  in  said  action  against  the 
Governor,  but  as  to  all  other  parties,  and  in 
all  other  respects,  it  is  denied. 

DUNN,  C.  J.,  and  HAYES  and  KANE,  JJ., 
concur.  TURNER,  J.,  concurs  In  the  con- 
clusions as  to  the  Governor,  but  otherwise 
dissents. 


TERRY  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Feb. 
6,  1911.) 

(Syllabus  by  the  Court.) 

Ckiminal  Law  (§  1069*)— Appeai^-Tmx  fob 
Taking. 

Where  an  appeal  is  not  taken  within  the 
time  prescribed  by  statute,  this  court  does  not 
acquire  jurisdiction  of  the  case,  and  upon  mo- 
tion the  appeal  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  f  1069.*] 

Appeal  from  Osage  County  Court;  C.  T. 
Bennett,  Judge. 

Charles  Terry  was  convicted  of  failing  to 
support  his  Infant  child,  and  he  appeals. 
Dismissed. 

Smith  0.  Matson,  Asst.  Atty.  Gen.,  for  the 
State. 

-  FURMAN,  P.  J.  The  Legislature  of  1909 
amended  the  law  with  reference  to  the  time 
within  which  appeals  should  be  taken  in 
criminal  cases,  and  required  that  in  misde- 
meanor cases  the  appeal  must  be  taken  with- 
in 60  days  after  the  judgment  was  rendered ; 
provided,  however,  that  the  trial  court  or 
judge  may  for  good  cause  shown  extend  the 
time  within  which  appeals  may  be  taken  not 
exceeding  60  days.  This  law  was  approved 
by  the  Governor  on  the  17th  day  of  Febru- 
ary, 1909,  and  was  In  effect  at  the  date  of 
this  trlaL  Judgment  was  pronounced  In  this 
case  on  the  27th  day  of  September,  1909. 
The  appeal  was  filed  In  this  court  on  the 
25th  day  of  March,  1910.  It  Is  true  that  the 
county  court  did  attempt  to  extend  the  time 
within  which  an  appeal  might  be  taken ;  but 
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an  order  made  by  the  county  judge  extend- 
ing  the  time  for  taking  an  appeal  beyoud 
120  days  after  the  rendition  of  the  judgment 
Is  void.  This  court,  therefore,  has  never  ac- 
quired jurisdiction  of  the  appeal  in  this  case, 
and  the  motion  of  the  Attorney  General  to 
dismiss  this  appeal  must  be  sustained. 

Tbe  appeal  is  therefore  dismissed, .  with 
directions  to  the  county  court  of  Osage  coun- 
ty to  proceed  with  the  execution  of  the 
judgment. 

ARMSTRONG  and  DOYLE,  JJ.,  concur. 


MAKATCH  v.  STATE, 

(Criminal  Court  of  Appeals  of  Oklahoma.  Feb. 
6,  191L) 

(BvUahut  ly  the  Court.) 

Criminal  Law  (|  1105*)— Apmait-Rxcobd— 

Certification  of  Transcript. 

Where  an  appeal  is  attempted  to  be  taken 
upon  a  transcript  of  the  record,  the  clerk  of 
the  court  from  which  the  appeal  is  taken  must 
certify  that  the  transcript  contains  a  true  and 
correct  copy  of  the  record  of  the  proceedings  of 
the  lower  court 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  15  2887-2889;  Dec  Dig.  f 
1105.*] 

Appeal  from  District  Court,  McCurtaln 
County;  D.  A.  Richardson,  Judge. 

David  Makatch  was  convicted  of  man- 
slaughter, and  he  appeals.  Dismissed. 

Smith  G.  Matson,  Asst  Atty.  Gen.,  for  the 
State. 

FURMAN,  P.  J.  This  Is  an  attempted  ap- 
peal upon  a  transcript  of  the  record  from 
the  lower  court;  but  there  Is  no  certificate 
of  the  clerk  of  the  district  court  of  McCur- 
taln county,  certifying  that  the  transcript  of 
the  record  contains  a  true  and  correct  copy 
of  the  record  In  this  case  in  said  court 

The  motion  of  the  Attorney  General  to  dis- 
miss this  appeal  must  therefore  be  sustained. 

ARMSTRONG  and  DOYLE,  JJ.,  concur. 


CRAWFORD  v.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.  Feb. 
6,  1911.) 

(Syllabut  by  the  Court.) 

Criminal  Law  (5  304*)— Intoxicating  Liq- 
uors (f  224*) — Illegal  Sale— Prosecution 
—Sufficiency  of  Evidence  —  Evidence- 
Judicial  Notice— Intoxicating  Qualities 
of  Bitters. 

Courts  do  not  take  judicial  notice  of  the 
fact  that  bitters  are  intoxicating;  and  where 
proof  is  offered  of  a  sale  of  bitters  to  support 
the  charge  in  the  indictment  or  information  that 
the  defendant  had  sold  intoxicating  liquors,  the 


state  must  prove  that  the  bitters  so  sold  were 
Intoxicating. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  716;  Dec.  Dig.  I  304;*  In- 
toxicating Liquors,  Cent  Dig.  f  276;  Dec  Dig. 

Appeal  from  Haskell  County  Court ;  A.  L. 
Beckett  Judge. 

Claude  Crawford  was  convicted  of  selling 
intoxicants,  and  he  appeals.  Reversed,  with 
directions. 

Clark  ft  Crittenden,  Fred  H.  Fannin,  and 
Day  ft  Du  Bois,  for  appellant 

FURMAN,  P.  J.  Appellant  was  Indicted, 
charged  with  the  offense  of  selling  intoxi- 
cating liquors,  and  convicted  by  the  Jury. 
His  punishment  was  assessed  by  the  court 
at  a  fine  of  $250  and  imprisonment  in  the 
county  Jail  for  a  period  of  60  days. 

The  only  evidence  introduced  by  the  state 
was  that  the  defendant  had  sold  bitters.  No 
proof  was  offered  showing  that  the  bitters 
sold  by  the  defendant  were  intoxicating. 
Courts  do  not  take  judicial  notice  of  the  fact 
that  bitters  are  intoxicating.  The  evidence 
is  insufficient  to  sustain  the  verdict 

The  judgment  of  the  lower  court  is  there- 
fore reversed,  with  directions  to  the  county 
attorney  to  dismiss  this  prosecution,  unless 
he  can  prove  that  the  bitters  sold  by  the  de- 
fendant to  the  prosecuting  witness  were  in- 
toxicating. 

ARMSTRONG  and  DOYLE,  JJ,  concur. 


PECK  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Feb. 
7,  191L) 

Criminal  Law  (|  811*)  —  Instructions— 
Weight  of  Defendant's  Evidence. 

Instructions  singling  out  defendant  person- 
ally, and  commenting  on  the  weight  to  be  giv- 
en his  evidence,  are  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  1787-1789;  Dec  Dig-  i 
811.*] 

Appeal  from  Canadian  County  Court;  H. 
L.  Fogg,  Judge. 

B.  S.  Peck  was  convicted  of  gaming  and 
appeals.  Reversed. 

J.  M.  Frame  and  Roberson  ft  Roberson, 
for  plaintiff  in  error.  Chas.  West  Atty. 
Gen.,  and  Smith  C.  Matson,  Asst  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  B.  S.  Peck,  plaintiff  in  er- 
ror, was  convicted  In  the  county  court  of 
Canadian  county  for  the  crime  of  conducting 
a  game  of  poker,  was  found  guilty  by  a  ju- 
ry, and  his  punishment  assessed  at  a  fine  of 
$125  and  imprisonment  in  tbe  county  jail  for 
a  period  of  30  days.  From  this  judgment 
and  sentence  he  appealed  by  filing  in  this 
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court  on  October  29,  1909,  a  petition  In  error 
with  case-made  attached. 

On  September  1,  1910,  the  Attorney  Gen- 
eral filed  a  confession  of  error,  for  the  rea- 
son that  the  court  in  his  charge  to  the  Jan- 
gave  the  following  Instruction:  "The  defend- 
ant having  voluntarily  offered  himself  as  a 
witness,  the  Jury  has  no  right  to  disregard 
his  testimony  for  the  reason,  alone,  that  he 
stands  charged  with  the  commission  of  the 
offense  set  out  In  the  complaint  herein.  He 
has  a  right  to  testify,  and  his  testimony  is 
to  be  weighed  and  considered  by  the  Jurors, 
In  the  same  manner  as  the  testimony  of  oth- 
er witnesses,  with  the  exception  that  his  in- 
terest In  the  case,  if  any,  must  be  considered 
by  the  Jury  In  determining  what  weight  and 
credit  they  will  give  it"— which  instruction 
was  duly  excepted  to.  This  ground  is  pre- 
sented in  the  pet^n  In  error,  and  argued 
at  length  In  brief  of  plaintiff  in  error. 

Under  the  ruling  of  this  court,  Instructions 
singling  out  the  defendant  personally,  and 
commenting  upon  the  weight  to  be  given  his 
evidence,  have  been  held  to  be  reversible  er- 
ror In  the  following  cases:  Green  v.  United 
States,  2  Okl.  Cr.  55,  101  Pac.  112;  Fletcher 
v.  State,  2  Okl.  Cr.  300,  101  Pac.  599.  23  L. 
R.  A.  (N.  8.)  581 ;  Banks  v.  State,  2  Okl.  Cr. 
339,  101  Pac.  610;  Mitchell  v.  State,  2  Okl. 
Cr.  442.  101  Pac.  1100;  Price  v.  United 
States.  2  Okl.  Cr.  449,  101  Pac.  1036;  Reed 
v.  United  States,  2  Okl.  Cr.  652,  103  Pac. 
371.  Our  conclusion  is  that  the  confession 
of  error  is  well-founded. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  direction  to  grant 
a  new  trial. 


ANDREWS  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Feb. 
6,  1911.) 

(SyUabut  by  the  Court.) 

Jubt  (f  110*)— Method  of  Drawing— Waiv- 
es. 

A  person  charged  with  a  misdemeanor  may 
waive  the  drawing  of  a  Jury  from  the  box. 

[Ed.  Note.— For  other  cases,  see  Jury,  Gent 
Dig.  »  503-523;  Dec.  Dig.  %  110.*} 

Appeal  from  Kiowa  County  Court;  J.  W. 
Mansell,  Judge. 

E.  E.  Andrews  was  convicted  of  selling  in- 
toxicating liquors,  and  appeals.  Affirmed. 

Thos.  W.  Conner,  for  appellant 

ARMSTRONG,  J.  The  information  in  this 
case  was  filed  in  the  court  below  on  the  12th 
day  of  May,  1909.  On  the  14th  day  of  May 
the  cause  was  continued  by  agreement  to  the 
81st  day  of  May.  The  cause  came  on  for 
hearing  on  the  1st  day  of  June  following,  the 
record  reciting  that  this  was  one  of  the  reg- 
ular judicial  days  of  the  regular  April  term 
of  the  county  court;  that  on  said  day  both 


sides  announced  ready  for  trial,  and  the 
court  Instructed  the  clerk  to  call  a  jury  to 
the  box.  The  clerk  proceeded  to  call  the 
jury,  and  there  appeared  to  be  only  ten  jur- 
ors present  Whereupon  the  county  attor- 
ney and  the  attorney  for  the  appellant  enter- 
ed into  the  following  agreement  which  ap- 
pears in  the  record:  "There  being  present 
only  ten  of  the  regular  panel  of  the  Jurors 
summonsed  to  try  the  issues  in  this  cause,  it 
is  mutually  agreed  by  and  between  the  coun- 
sel for  the  state  and  the  defendant  that  they 
proceed  to  challenge  two  jurors  each  and 
waive  the  summonsing  of  the  two  addition- 
al Jurors."  After  this  agreement  had  been 
entered  into,  the  attorney  for  the  appellant 
objected  to  proceeding  further  with  the  trial 
and  asked  leave  to  interpose  what  he  terms 
a  demurrer,  which  appears  in  the  record  as 
follows :  "(1)  For  the  reason  that  this  Is  not 
a  regular  term  of  the  county  court  of  Kiowa 
county,  Oklahoma.  (2)  For  the  further  rea- 
son that  the  Jury  present  to  try  the  above  en- 
titled cause  Is  not  the  regular  jury  drawn 
from  the  jury  box,  but  Is  a  special  jury  sum- 
monsed by  the  sheriff  of  this  county  upon  an 
open  venire  to  try  this  particular  case,  after 
the  regular  Jury  in  attendance  upon  said 
court  has  been  discharged  on  or  about  the 
17th  day  of  April,  1909,  and  the  defendant  at 
this  time  asks  leave  to  show  facts  In  support 
of  these  his  objections."  Whereupon,  the  fol- 
lowing agreement  was  entered  into  between 
the  county  attorney  and  the  attorney  for  the 
appellant:  "It  is  mutually  agreed  by  and 
between  the  counsel  for  the  state  and  the  de- 
fendant that  since  the  regular  Jury  has  been 
discharged  from  attendance  upon  this  court 
that  said  court  has  been  adjourned  from 
Monday  to  Monday  up  till  the  present  time, 
and  on  the  last  Monday,  to  wit  the  31st  day 
of  May,  1909,  was  adjourned  to  this  day.  It 
Is  further  mutually  agreed  that  the  jury 
now  present  to  try  the  issues  in  the  above-en- 
titled cause  are  not  a  regular  Jury  in  attend- 
ance upon  this  court,  but  Is  a  special  Jury 
summonsed  by  the  sheriff  of  this  county  upon 
an  open  venire  to  try  the  Issues  of  this  par- 
ticular case.  It  is  further  agreed  that  the 
regular  Jury  drawn  from  the  Jury  box  was 
discharged  from  attendance  on  this  court  on 
or  about  the  17th  day  of  April,  1909." 

Upon  the  above  agreement  being  entered 
into,  the  court  overruled  defendant's  demur- 
rer, and  he  excepted.  It  appears  that  this 
appellant  had  agreed  on  the  14th  day  of  May 
for  this  cause  to  be  continued  to  the  31st  day 
of  May,  1909 ;  that  the  regular  Jury  had  been 
discharged  nearly  a  month  prior  to  the  date 
this  agreement  was  entered  into ;  that  when 
the  case  was  called  for  trial,  the  appellant  an- 
nounced ready  and  agreed  to  waive  one  of  his 
challenges  to  the  jurors  present,  and  the  jur- 
ors had  been  called  to  the  box.  We  think  the 
appellant  waived  whatever  right  he  may 
have  had  to  demand  a  trial  by  a  jury  drawn 
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from  the  box  In  the  regular  manner  by  an- 
nouncing ready  and  waiving  one  of  his  chal- 
lenges. 

There  are  no  other  errors  urged  by  coun- 
sel for  the  appellant  In  his  brief,  and,  none, 
appearing  from  the  record,  this  cause  Is  af- 
firmed. 

FURMAN,  P.  J.,  and  DOYLE,  J.,  concur. 


COWDEN  v.  STATE 
(Criminal  Court  of  Appeals  of  Oklahoma.  Feb. 
6,  1911.) 

(Syllabus  by  the  Court.) 

1.  Constitution Aii  Law  (|  2d*)— Trial  bt 
Juby — Waiver. 

A  person  charged  with  a  misdemeanor  in 
the  county  court  may  waive  a  jury  and  be  tried 
by  the  court  Section  20,  art  7,  Constitution 
of  the  state,  held  to  be  self-executing,  and  in- 
tended to  cover  this  class  of  cases. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  f  32;  Dec.  Dig.  |  29  •] 

2.  Chimin al  Law  (|  1158*)  —  AppeaI/— Re- 
view—Findings  oe  Fact  by  Court. 

The  finding  of  facts  by  the  court  upon  the 
waiver  of  the  jury  has  the  same  effect  as  if 
the  case  had  been  tried  by  a  jury,  and  will  not 
be  disturbed  on  appeal  if  there  is  sufficient  tes- 
timony tending  to  sustain  it 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  3061-3066;  Dec  Dig.  | 
1158.  •] 

Appeal  from  Pottawatomie  County  Court; 
E.  D.  Reasor,  Judge. 

Joe  Cowden  was  convicted  of  maintaining 
a  place  where  intoxicants  were  kept  for 
sale,  and  he  appeals.  Affirmed. 

B.  B.  Blakeney  and  J.  H.  Maxey,  for  ap- 
pellant 


ARMSTRONG,  J.  On  the  3d  day  of 
March,  1909,  the  county  attorney  of  Potta- 
watomie county  filed  an  information  against 
the  plaintiff  In  error,  Joe  Cowden,  charging 
that  he  did  "unlawfully,  knowingly  and  will- 
fully keep  and  maintain  a  place  in  which 
there  was  received  and  kept  spirituous,  vin- 
ous, fermented  and  malt  liquors  and  imita- 
tions thereof  and  substitutes  therefor,  to 
wit,  whisky,  beer,  ale  and  wines,  for  the  pur- 
pose of  selling,  bartering,  giving  away  and 
otherwise  furnishing  the  same."  On  the  4th 
day  of  March  the  appellant  was  arrested, 
arraigned,  and  entered  a  plea  ,  of  not  guilty. 
On  the  24th  day  of  March,  1009,  his  case 
came  on  for  trial,  the  state  appearing  by  the 
county  attorney  and  the  appellant  appearing 
in  person  and  by  his  attorneys,  who,  in  the 
court  below  were  Freeling  &  Hood,  and  the 
state  and  the  defendant  below,  appellant 
here,  agreed  to  waive  a  trial  by  jury  and 
agreed  that  the  same  be  submitted  to,  tried, 
heard  and  determined  by  the  court  without 
the  intervention  of  a  jury,  and  thereupon  the 
court  proceeded  to  hear  the  case.  (Record, 


p.  8.)  Having  heard  the  evidence  the  court 
found  the  appellant  guilty,  and  assessed  his 
punishment  at  a  fine  of  $100  and  30  days  In 
jail,  and  on  the  same  day  entered  judgment 
Appellant  filed  motions  for  a  new  trial  and 
in  arrest  of  judgment,  both  of  which  were 
overruled,  and  he  excepted.  This  case  is 
briefed  and  argued  in  this  court  by  B.  B. 
Blakeney  and  J.  H.  Maxey  for  the  plaintiff 
in  error.  They  rely  principally  on  the  propo- 
sition that  the  defendant  below,  plaintiff  in 
error  here,  could  not  waive  the  right  of  a 
trial  by  jury,  and  that  the  court  had  no 
jurisdiction  to  try  the  cause  without  the  in- 
tervention of  a  jury,  and  that  the  judgment 
of  the  court  is  therefore  void,  citing  section 
19,  art.  2,  of  the  Constitution,  on  the  subject, 
which  is  as  follows:  "The  right  of  trial  by 
jury  shall  be  and  remr.''<-  inviolate,  and  a 
jury  for  the  trial  of  civ^d^d  criminal  cases 
in  courts  of  record,  other  than  county  courts, 
shall  consist  of  twelve  men;  but  in  county 
courts  and  courts  not  of  record,  a  jury  shall 
consist  of  six  men.  This  section  shall  not  be 
so  construed  as  to  prevent  limitations  being 
fixed  by  law  upon  the  right  of  appeal  from 
judgments  of  courts  not  of  record  in  civil 
cases  concerning  causes  of  action  involving 
less  than  twenty  dollars.  In  civil  cases,  and 
in  criminal  cases  less  than  felonies,  three- 
fourths  of  the  whole  number  of  jurors  con- 
curring shall  have  power  to  render  a  verdict 
In  all  other  cases  the  entire  number  of  ju- 
rors must  concur  to  render  a  verdict  In 
case  a  verdict  is  rendered  by  less  than  the 
whole  number  of  jurors,  the  verdict  shall  be 
In  writing  and  signed  by  each  juror  concur- 
ring therein." 

This  contention  Is  untenable.  It  is  only 
necessary  for  us  to  cite  section  20,  of  article 
7,  of  the  Constitution,  on  this  point  as  fol- 
lows: "In  all  Issues  of  fact  joined  in  any 
court,  all  parties  may  waive  the  right  to  have 
the  same  determined  by  jury ;  In  which  case 
the  finding  of  the  judge,  upon  the  facts,  shall 
have  the  force  and  effect  of  a  verdict  by 
Jury."  Counsel  evidently  overlooked  this 
provision  or  they  would  not  have  so  earnest- 
ly insisted  that  their  position  is  correct 
This  latter  provision  Is  a  self -executing,  plain, 
common-sense  provision,  intended  to  cover 
just  such  cases  as  this.  The  court  below 
committed  no  error  In  this  respect  The  cas- 
es cited  by  counsel,  both  from  the  Oklahoma 
Territorial  Supreme  Court  and  other  courts 
have  no  application  since  the  adoption  of 
our  Constitution.  The  Supreme  Court  of  this 
state  in  the  case  of  Farmers'  Bank  v.  Mo 
Call,  reported  in  25  Okl.  600,  106  Pac.  866, 
26  L.  R.  A.  (N.  S.)  217,  discusses  this  later 
provision  of  the  Constitution,  and  says  that 
the  highest  evidence  of  waiver  is  by  consent 
entered  of  record.  The  waiver  is  sufficient 
and  the  trial  court  properly  heard  and  deter- 
mined the  issues  submitted. 

On  the  question  of  the  insufficiency  of  the 
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evidence  to  sustain  the  Judgment  of  the  court, 
we  do  not  think  that  position  is  well  taken. 
The  findings  of  the  court  below  as  to  the 
facts  have  the  same  binding  effect  upon  this 
court  as  If  the  case  had  been  tried  by  a  jury. 
If  there  is  sufficient  testimony  tending  to 
sustain  the  finding  of  the  court  below  it  will 
not  be  disturbed  by  this  court  on  appeal. 

Finding  no  errors  affecting  the  substan- 
tial rights  of  the  appellant,  the  judgment  of 
the  court  below  Is  affirmed. 

FtJHMAN,  P.  J.,  and  DOYLE,  J,  concur. 


RICE  t.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Feb. 
6,  1911.) 

(Byllalut  by  the  Court., 

iNToxrcATiNo  Liquobs  (|  236*)— Possession 

ow  Whisk t— Evidence. 

Mere  possession  of  whisky,  without  proof 
of  the  purpose  for  which  it  is  held,  is  insuffi- 
cient to  sustain  a  conviction  of  one  charged 
with  having  whisky  in  his  possession  for  un- 
lawful purposes. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  809;  Dec  Dig.  |  236.*] 

Appeal  from  Grady  County  Court;  N.  M. 
Williams,  Judge. 

R.  E.  Rice  was  convicted  of  having  In  his 
possession  spirituous  liquors  with  Intent  to 
sell,  and  appeals.   Reversed  and  remanded. 

Bond  &  Melton,  for  appellant 

ARMSTRONG,  J.  The  plaintiff  In  error 
was  convicted  in  the  county  court  of  Grady 
-county  on  a  charge  of  having  in  his  posses- 
sion spirituous  liquors  for  the  purpose  of 
selling  the  same.  Upon  arraignment  he  filed 
a  motion  to  set  aside  the  information,  which 
motion  was  overruled,  and  he  excepted.  The 
case  went  to  trial  before  a  jury,  and,  at  the 
close  of  the  state's  testimony,  he  requested 
the  court  to  advise  the  jury  to  return  a 
verdict  of  not  guilty,  which  was  denied,  and 
he  excepted. 

The  evidence  Introduced  in  this  case  on 
the  part  of  the  state  shows  that  one  Hobbs 
went  to  the  Rock  Island  depot  in  Rush 
Springs  in  March,  1909,  and  found  a  barrel 
marked  to  R.  E.  Rice,  Sterling,  Okl.,  via 
Rush  Springs.  Sterling  appears  to  be  an 
inland  town  about  15  miles  from  the  rail- 
road. Hobbs  loaded  the  barrel  on  his  wagon 
and  drove  away  from  the  station,  and  had 
gone  but  a  short  distance  when  he  met  a 
drayman  by  the  name  of  Fourt,  and  deliv- 
ered the  barrel  over  to  Fourt.  Fourt  carried 
it  to  the  house  of  the  appellant  and  left  it 
The  record  does  not  show  that  either  of  the 
parties  had  any  Instruction  or  order  from 
the  appellant  to  get  the  barrel,  but  does 
show,  from  the  state's  witnesses,  that  after 
his  arrest  the  appellant  told  the  drayman 


that  the  barrel  was  not  his.  This  appears 
to  have  been  the  first  time  that  he  had  seen 
the  drayman  after  the  delivery  of  the  bar- 
rel to  his  residence.  A  deputy  sheriff  was  in 
town  the  day  the  barrel  was  delivered,  and 
was  informed  that  a  suspicious  barrel  had 
been  delivered  at  the  house  of  the  appel- 
lant, whereupon  he  secured  a  search  war- 
rant and  went  to  the  home  of  the  appellant 
seized  the  barrel,  opened  it  and  found  that 
It  contained  pint  bottles  of  whisky.  The 
appellant  was  not  at  home  on  the  day  In 
question,  and  was  not  arrested  until  two 
or  three  days  later.  Upon  the  trial  the  state 
undertook  to  show  that  he  had  received 
other  shipments  of  whisky,  but  the  testimony 
falls  to  show  that  the  packages  delivered 
contained  whisky. 

There  is  nothing  In  this  record  to  show 
that  the  appellant  ordered  the  barrel  in 
question  or  had  anything  to  do  with  it 
There  is  nothing  in  the  record  to  show  that 
he  was  ever,  at  any  time,  charged  with  sell- 
ing whisky.  The  evidence  Is  wholly  in- 
sufficient to  sustain  a  conviction  upon  this 
charge.  The  state  had  a  right  to  show,  as 
this  court  has  heretofore  held,  any  previ- 
ous unlawful  sale  of  intoxicants  by  the  ap- 
pellant if  he  had  made  any  such  sales,  for 
the  purpose  of  tending  to  establish  Intent. 
See  Hill  v.  State,  3  OkL  Cr.  686,  109  Pac. 
291.  The  state  did  not  offer  to  make  any 
such  showing  in  this  case.  The  mere  posses- 
sion of  whisky  Is  not  in  Itself  sufficient  to 
Justify  the  conviction  of  a  person  for  having 
whisky  In  his  possession  for  unlawful  pur- 
poses. It  is  necessary  for  the  state  to  estab- 
lish the  purpose  for  which  the  whisky  is 
held.  The  testimony  on  the  part  of  the 
state  indicates  that  this  was  a  shipment 
from  Ft  Worth,  Tex.,  and,  if  that  is  true, 
it  was  an  interstate  shipment  This  court 
has  repeatedly  held  that  persons  residing 
in  this  state  have  a  right  to  receive  inter- 
state shipments  for  their  own  use,  and,  while 
an  unusual  quantity  might  be  a  circum- 
stance to  be  considered  against  one  on  trial 
on  a  charge  of  this  kind,  that  of  Itself  would 
not  warrant  a  conviction.  The  proof  must 
go  further  and  establish  the  intent  and  pur- 
pose of  the  person  charged.  Alexander  v. 
State,  3  Okl.  Cr.  478,  106  Pac.  988. 

At  the  close  of  the  state's  testimony,  the 
deiendant  below  requested  the  court  to  ad- 
vise a  verdict  for  him,  which  was  denied 
by  the  court  and  he  excepted;  and,  after 
conviction,  he  filed  a  motion  for  a  new  trial, 
which  was  overruled.  The  trial  court  com- 
mitted error  in  refusing  the  request  of  the 
appellant  for  the  instruction.  The  motion 
for  a  new  trial  should  have  been  sustained. 

Judgment  reversed  and  the  cause  remand- 
ed, with  directions  to  the  court  below  to 
grant  a  new  trial. 

FURMAN,  P.  J.,  and  DOYLE,  J.,  concur. 
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SMITH  T.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.  Feb. 
6,  1911.) 

(Byttabut  by  the  Court.) 

Cbmtnal  Law  (|  369*)  —  Illegal  Sale  — 
Pboseoution— Admissibility  of  Evidence 
— Pboof  of  Other  Sales. 

Where  the  state  charges  and  relies  upon 
a  particular  sale  to  constitute  a  violation  of 
the  prohibition  law,  it  is  error  for  the  court  to 
permit  proof  of  other"  sales,  and  to  instruct  the 
jury  that  the  same  was  admitted  for  the  pur- 
pose of  showing  whether  or  not  the  defendant 
sold  the  intoxicants  to  the  particular  person 
named  in  the  information. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §(  822-824;  Dec  Dig.  §  369;*  In- 
toxicating Liquors,  Cent.  Dig.  g  28(5.] 

Appeal  from  Leflore  County  Court;  Jas.  L. 
Hale,  Judge. 

T.  N.  Smith  was  convicted  of  selling  intox- 
icating liquor,  and  he  appeals.  Reversed  and 
remanded,  with  directions. 

Day,  Du  Bois  &  Taylor,  for  appellant 

ARMSTRONG,  J.  The  plaintiff  in  error, 
T.  N.  Smith,  was  convicted  on  the  4th  day  of 
May,  1909,  in  the  county  court  of  Leflore 
county,  on  the  charge  of  selling  Intoxicating 
liquor,  and  sentenced  to  80  days  in  jail  and  a 
fine  of  $75,  and  has  perfected  bis  appeal  to 
this  court. 

The  only  substantial  error  we  find-  in  this 
record  is  in  the  instructions  of  the  court, 
which  Instructions  appear  to  have  been  given 
orally  and  taken  down  by  the  stenographer, 
and  not  .numbered  in  this  record;  the  in- 
struction in  question  being  as  follows: 
"There  is  testimony  allowed  to  come  before 
you,  showing  the  sale,  or  tending  to  show 
the  sale,  to  another  party  about  the  same 
time  of  this  alleged  sale— to  one  Cluck.  This 
is  allowed  to  come  before  you,  gentlemen  of 
the  jury,  as  a  circumstance  In  the  case  show- 
ing whether  or  not  this  man  had  whisky 
there  at  bis  place  of  business  for  the  purpose 
of  sale,  and  further  to  show  whether  or  not 
he  sold  It  to  Dr.  Hays  and  received  the  mon- 
ey, or  its  equivalent,  for  it"  We  think  this 
Instruction  is  clearly  erroneous,  and  is  suf- 
ficient to  entitle  this  appellant  to  a  new 
trial. 

Where  the  state  charges  and  relies  upon  a 
particular  sale,  the  general  rule  is  that  proof 
of  other  sales,  for  the  purpose  of  establish- 
ing the  particular  sale  charged,  is  not  ad- 
missible. The  issue  on  a  criminal  trial  is 
single,  and  the  testimony  should  be  confined 
to  the  issue;  and  on  trial  of  a  person  for  one 
offense  the  prosecution  cannot  aid  the  proof 
against  him  by  showing  that  he  committed 
other  offenses.  Whart  Crim.  Ev.  par.  104; 
1  BiBh.  Crim.  Proc.  par.  1120;  State  v.  Hugh- 
es, 3  Kan.  App.  96,  45  Pac.  94;  King  v. 
State,  66  Miss.  502,  6  South.  188;  Stone  v. 


State,  7  South.  (Miss.)  500;  McClure  v.  State, 
148  Ala.  625,  42  South.  813. 

The  reason  and  justice  of  the  rule  Is  ap- 
parent and  its  observance  is  necessary  to  pre- 
vent injustice  in  criminal  prosecutions.  Bish- 
op says  that  "to  permit  such  evidence  would 
be  to  put  a  man's  whole  life  in  issue  on  a 
charge  of  a  single  wrongful  act  end  crush 
him  by  irrelevant  matter,  which  he  could  not 
be  prepared  to  meet"  1  Blah.  Crim.  Proc 
par.  1124. 

The  appellant  excepted  to  the  foregoing 
instruction  at  the  time  it  was  given,  and  fil- 
ed a  motion  for  a  new  trial,  complaining  of 
It  in  that  motion-  A  new  trial  should  have 
been  granted. 

This  cause  is  reversed  and  remanded,  with 
directions  to  the  court  below  to  grant  the 
appellant  a  new  trial. 

FURMAN,  P.  J.,  and  DOYLE,  J.,  concur. 


LEM  SING  et  al.  v.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.  Dec 
13,  1910.    On  Motion  for  Rehearing, 
Dec.  22,  1910.) 

(Syllabu*  by  the  Court.) 

1.  Criminal  Law  (f  1050*)— Appeal— Re- 
view— Instbuctions. 

Where  two  defendants  are  jointly  charged 
and  jointly  tried  for  the  commission  of  an  of- 
fense, in  the  absence  of  exceptions  to  instruc- 
tions given,  and  where  the  evidence  clearly 
shows  that  both  of  the  defendants  are  guilty  as 
charged,  a  conviction  will  not  be  reversed  be- 
cause the  court  failed  to  instruct)  the  jury  that 
they  might  convict  one  of  the  defendants  and 
acquit  the  other. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law. 
Cent  Dig.  |  2668;  Dec  Dig.  f  1058*] 

On  Motion  for  Rehearing. 

2.  Criminal  Law  ({  1097*) — Appeal— Rec- 
ord —  Case- Made  —  Matters  Occurring 
During  Tbial. 

Matters  occurring  during  the  trial  of  a 
case  which  counsel  desire  to  assign  as  error 
must  appear  by  proper  recitals  in  the  caae- 
made  duly  certified  to  as  the  law  provides,  in- 
dependently of  the  motion  for  a  new  trial 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  2862;  Dec.  Dig.  |  1097.»] 

Appeal  from  Carter  County  Court;  I.  R 
Mason,  Judge. 

Lem  Sing  and  another  were  convicted  of 
violating  the  prohibition  liquor  law,  and 
they  appeal.   Affirmed,  with  directions. 

Cruce,.  Cruce  &  Bleakmore  and  William 
Pfieffer,  for  appellants.  Fred  S.  Caldwell, 
for  the  State. 


FURMAN,  P.  J.  We  have  carefully  con- 
sidered the  brief  of  counsel  for  appellants, 
and  have  examined  the  entire  record  in  this 
case.  We  find  that  all  of  the  material  ques- 
tions involved  in  this  case  have  been  decided 
adversely  to  the  contention  of  appellants,  ex- 
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cept  as  to  one  question.  It  would  therefore 
be  a  useless  consumption  of  time  and  space 
to  repeat  here  what  we  have  previously  de- 
cided. 

The  thirteenth  assignment  of  error  com- 
plains that  the  court  erred  in  its  charge  to 
the  jury  In  not  authorizing  them  to  convict 
one  of  the  defendants  and  acquit  the  other. 
No  exception  was  reserved  to  the  Instruc- 
tions of  the  court  upon  this  ground.  Neither 
did  the  defendants  request  a  special  Instruc- 
tion upon  this  proposition.  The  evidence 
contained  In  the  record  Is  overwhelming  and 
conclusive  as  to  the  guilt  of  both  of  the  de- 
fendants. We  therefore  hold  that  the  court 
did  not  commit  reversible  error  In  falling 
to  Instruct  the  jury  that  they  might  acquit 
one  of  the  defendants,  even  though  they 
found  the  other  guilty. 

The  judgment  of  the  lower  court  Is  there- 
fore affirmed,  with  directions  to  the  sheriff 
of  Carter  county  to  proceed  with  the  execu- 
tion of  the  judgment. 

DOYLE  and  RICHARDSON,  JX,  concur. 

On  Motion  for  Rehearing. 

PER  CURIAM.  It  is  contended  by  counsel 
for  appellants  that  the  record  shows  that 
exceptions  were  reserved  at  the  time  of  this 
trial  to  the  instructions  given  to  the  jury, 
and  in  support  of  this  contention  they  cite 
us  to  page  61  of  the  transcript  of  the  record. 
We  find  that  the  motion  for  a  new  trial  be- 
gins on  page  60,  and  extends  to  page  62  of 
the  transcript  of  the  record,  and  that  the 
sixth  ground  relied  upon  In  said  motion 
states  that  exceptions  were  reserved  to  the 
instructions.  Matters  occurring  during  the 
trial  of  a  case  cannot  be  presented  to  this 
court  solely  by  recitals  contained  in  the  mo- 
tion for  a  new  trial.  A  defendant  may  put 
anything  in  his  motion  for  a  new  trial  he 
desires,  but,  before  It  can  be  considered  by 
this  court,  it  must  be  sustained  and  sup- 
ported by  proper  statements  contained  in  the 
case-made,  duly  certified  to  as  the  law  di- 
rects. 

Defendant  attaches  to  bis  motion  for  a 
rehearing  a  certificate  of  the  county  judge 
dated  on  the  16th  day  of  December,  1910, 
to  the  effect  that  upon  the  trial  of  this  case 
exceptions  were  reserved  at  the  time  of  the 
trial  by  counsel  for  the  defendant  to  each 
and  every  paragraph  of  the  court's  charge. 
Exceptions  cannot  be  shown  in  this  way. 
We  know  of  no  law  authorizing  the  review 
of  a  case  upon  the  certificate  of  the  trial 
Judge.  Exceptions  can  be  shown  only  by 
case-made  or  bill  of  exceptions,  and  cannot 
be  proved  by  evidence  aliunde.  If  lawyers 
will  exercise  more  care  in  the  preparation 
of  their  case-mades  and  transcripts  of  the 
record,  they  will  save  themselves  and  this 
court  a  great  deal  of  trouble. 

Motion  for  rehearing  denied. 


.  BIRDWELL  et  al  v.  UNITED  STATES. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Dec. 
14,  1910.) 

(Byllabut  by  the  Court.) 

L  Witnesses  (§  77*)— Competency— Obliga- 
tion of  Oath— Children. 

In  the  Indian  Territory  persons  14  years 
of  age  and  over  were  presumed  to  be  competent 
as  witnesses  in  a  criminal  case;  but,  before  a 
person  under  the  age  of  14  years  was  permit- 
ted to  testify  in  a  criminal  action,  it  was  in- 
cumbent upon  the  party  offering  him  as  a  wit- 
ness to  show  that  he  understood  the  nature  and 
effect  of  an  oath. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |  196;  Dec.  Dig.  f  77.*] 

2.  Statutes  (|  277*)— Witnesses  (i  77*)— 
Competency — Obligation  or  Oath— Chil- 
dren. 

Where,  in  a  trial  for  an  offense  committed 
in  the  Indian  Territory  before  statehood,  the 
prosecution  introduced  as  a  witness  a  girl  only 
11  years  of  age,  and  the  defendant  objected  to 
her  testifying  on  the  ground  that  it  did  not 
appear  that  she  was  competent,  it  was  error 
for  the  court  to  peremptorily  overrule  the  ob- 
jection, and  permit  the  witness  to  testify  with- 
out attempting  to  ascertain  whether  she  un- 
derstood the  nature  and  effect  of  an  oath. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  §  277;*  Witnesses,  Dec,  Dig.  8  77.*] 

3.  Homicide  (§  188*)— Murder—  Admissibil- 
ity or  Evidence. 

In  a  prosecution  for  murder,  evidence  that 
the  deceased  had  the  reputation  of  being  a  per- 
son who  insulted  and  slandered  women  is  not 
competent 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  |  188.*] 

Appeal  from  District  Court,  Pontotoc  Coun- 
ty; AT.  West,  Judge. 

Tom  Birdwell  and  another  were  convicted 
of  manslaughter  on  a  charge  of  murder,  and 
appeal  from  an  order  overruling  a  motion 
for  new  trial.  Reversed  and  remanded,  with 
directions. 

I.  M.  King,  Duke  Stone,  and  Crawford  & 
Bolen,  for  plaintiffs  In  error.  Chas.  West, 
Atty  Gen.,  and  Smith  0.  Matson,  Asst.  Atty. 
Gen.,  for  the  State. 

RICHARDSON,  J.  In  the  trial  of  this 
case  Costa  Bowerman,  a  girl  11  years  of 
age,  was  Introduced  as  a  witness  In  behalf 
of  the  prosecution.  Plaintiffs  In  error  ob- 
jected to  her  testifying  because  she  was  not 
of  the  age  at  and  after  which  persons  are 
presumed  competent  to  testify,  and  because 
ate  had  not  been  shown  to  be  a  competent 
witness.  The  court  peremptorily  overruled 
the  objection,  and  without  any  examination 
of  the  witness  whatever  as  to  her  competen- 
cy, and  without  any  showing  of  any  kind 
or  character  that  she  knew  the  nature,  ob- 
ligation, or  effect  of  an  oath,  permitted  her 
to  testify.  She  gave  damaging  testimony 
against  plaintiffs  In  error.  The  latter  saved 
an  exception  to  the  ruling  of  the  court,  and 
assign  the  ruling  as  error.  We  think  the 
assignment  well  taken.    This  homicide  was 
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committed  prior  to  statehood;  and  under 
Act  Cong.  March  4,  1907,  c.  2911,  §  3,  34  Stat 
1287,  amending  section  20  of  the  enabling* 
act  (Act  June  16,  1906,  c.  8335,  34  Stat 
277),  the  terms  of  which  were  accepted  by 
section  28  of  the  schedule  of  our  Constitu- 
tion, plaintiffs  In  error  were  entitled  to  be 
tried  under  the  laws  In  force  in  the  Indian 
Territory  at  the  time  of  the  admission  of  the 
state  into  the  Union.  Hawkins  v.  United 
States,  3  Okl.  Cr.  651,  108  Pac.  561.  Under 
the  law  In  the  Indian  Territory  persons  14 
years  of  age  and  over  were  presumed  to  be 
competent  witnesses.  But  the  law  Indulged 
no  such  presumption  as  to  persons  under 
the  age  of  14  years;  and,  before  a  person 
under  that  age  was  entitled  to  testify  in  a 
criminal  case,  it  was  incumbent  upon  the 
party  offering  him  as  a  witness  to  show  that 
he  understood  the  nature,  obligation,  and 
effect  of  an  oath.  Flanagin  v.  State,  25  Ark. 
94.  See,  also,  Wheeler  v.  United  States, 
159  U.  S.  523,  16  Sup.  Ct  93,  40  L.  Ed.  244, 
wherein  appellant  was  charged  with  murder 
committed  In  the  Indian  Territory;  and 
State  v.  Michael,  87  W.  Va.  565,  16  S.  E. 
80S,  19  L  R.  A.  605,  and  note.  In  this 
case  the  witness  was  not  put  upon  her  voir 
dire  as  to  her  competency,  and  there  is 
not  a  syllable  of  testimony  in  the  record  tend- 
ing to  show  that  she  understood  the  nature 
and  effect  of  an  oath.  After  the  objection 
was  made,  it  became  the  court's  duty  to  as- 
certain that  the  witness  possessed  this  quali- 
fication before  permitting  her  to  testify,  and 
the  court  committed  error  in  not  doing  so. 

The  next  assignment  Is  that  'the  court 
erred  In  excluding  the  testimony  of  Clay 
Roper  concerning  the  reputation  of  the  de- 
ceased for  offering  Insults  to  ladies  and  slan- 
dering their  character."  It  Is  stated  in  the 
brief  that  the  question  at  issue  was  whether 
the  deceased  had  slandered  Blrdwell's  wife, 
but  this  Is  not  true.  The  plea  was  self- 
defense.  No  quarrel  preceded  the  killing, 
no  words  were  spoken.  The  offered  evidence 
was  not  competent  and  would  not  have 
been  competent  even  If  the  question  whether 
deceased  had  slandered  Blrdwell's  wife  had 
been  legitimately  in  the  case. 

For  the  error  indicated,  the  cause  is  re- 
versed and  remanded,  with  directions  to  set 
aside  the  judgment  and  grant  plaintiffs  in 
error  a  new  trial.   All  concur. 


GRETTI  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Dec 
24,  1910.) 

f&yllalun  ly  the  Court.) 

Indictment  and  Information  ({  125*)— Du- 
plicity—Charging  Separate  Offenses. 
Where  the  defendant  wan  charged  in  the  In- 
formation with  carrying  a  deadly  weapon  with 
the  intent  of  injuring  nis  fellow  man,  and  In 
the  same  count  also  charged  with  unlawfully 
pointing  a  deadly  weapon  at  another  person, 


REPORTER  (Ok) 

said  information  is  bad  for  duplicity,  and  a 
demurrer  thereto  should  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  834-400;  Dec 
Dig.  |  125.*} 

Appeal  from  Coal  County  Court;  R.  H. 
Wells,  Judge. 

Angelo  Gretti  was  convicted  of  pointing  a 
deadly  weapon  at  another,  and  appeals.  Re- 
versed and  remanded. 

See,  also,  111  Pac  110L 

A.  D.  Brown,  for  plaintiff  in  error.  Chas. 
West  Atty.  Gen.,  and  Smith  C.  Matson,  Asst 
Atty.  Gen.,  for  the  State. 

DOYLE,  J.  Angelo  Gretti,  plaintiff  in  er- 
ror, was  convicted  In  the  county  court  of 
Coal  county  for  the  crime  of  pointing  a  dead- 
ly weapon  at  another  person.  The  Jury  as- 
sessed his  punishment  at  a  fine  of  $100  and 
be  Imprisoned  three  months  in  the  county 
jail.  The  judgment  and  sentence  was  entered 
on  August  23,  1909,  from  which  judgment 
an  appeal  was  perfected  by  filing  In  this 
court  on  October  23,  1909,  a  petition  in  er- 
ror with  case-made  attached. 

The  Information,  omitting  the  title  and 
verification,  reads  as  follows:  "In  the  name 
and  by  the  authority  of  the  state  of  Okla- 
homa, now  comes  J.  R.  Wood,  the  duly 
qualified  and  acting  county  attorney  in  and 
for  Coal  county,  state  of  Oklahoma,  upon 
his  ofiiclal  oath,  and  gives  the  county  court 
of  Coal  county,  state  of  Oklahoma,  to  know 
and  be  informed  that  one  Angelo  Gretti 
did,  In  Coal  county,  state  of  Oklahoma,  on 
or  about  the  3d  day  of  April,  In  the  year 
of  our  Lord,  nineteen  hundred  and  nine,  com- 
mit the  crime  of  carrying  and  pointing  a 
deadly  weapon  in  the  manner  and  form,  as 
follows:  That  the  said  Angelo  Gretti  did 
willfully  and  maliciously  carry  a  certain 
deadly  weapon,  to  wit  a  double-barrel  shot- 
gun, with  the  intent  of  him,  the  said  Angelo 
Gretti,  then  and  there  to  Injure  his  fellow 
man,  to  wit,  the  said  Elizabeth  Catarello, 
and  for  the  avowed  purpose  of  him,  the  said 
Angelo  Gretti,  then  and  there  to  injure  her,' 
the  said  Elizabeth  Catarello.  And  your  in- 
formant does  further  say  that  on  the  said 
3d  day  of  April,  1909,  in  said  county  of  Coal 
and  state  of  Oklahoma,  the  said  Angelo  Gret- 
ti did  then  and  there  unlawfully,  willfully, 
and  maliciously  point  a  deadly  weapon, 
to  wit  a  double-barrel  shot  gun,  at  another 
person,  to  wit  the  said  Elizabeth  Catarello, 
contrary  to  the  form  of  the  statutes  in  such 
cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state." 

Upon  arraignment  the  defendant  filed  a 
demurrer,  on  the  ground  that  more  than 
one  offense  is  charged  In  the  information; 
"that  said  information  charges  the  said 
defendant  with  having  committed  two  sep- 
arate and  distinct  offenses,  In  this,  to  wit: 
That  in  violation  of  section  2751,  Snyder's 
Statutes,  the  defendant  did  carry  a  deadly 
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weapon  with  intent  to  Injure  his  fellow 
man';  that  in  violation  of  section  2752, 
Snyder's  Statutes,  the  defendant  did  un- 
lawfully point  a  deadly  weapon  at  another 
person.' "  Which  demurrer  was  by  the  court 
overruled,  and  exception  allowed.  We  can 
see  no  reason  why  the  information  is  not  bad 
for  duplicity.  It  charges  two  substantive 
offenses  in  the  same  count  It  follows  that 
the  demurrer  to  the  information  was  well 
taken,  and  it  was  error  to  overrule  the 
same.  The  question  presented  has  been 
frequently  passed  upon  by  this  court  Wells 
v.  Territory,  1  OkL  Cr.  469,  98  Pac  483; 
Sturgls  v.  State,  2  Okl.  Cr.  862,  102  Pac  67; 
De  Graff  v.  State,  2  OkL  Cr.  519,  108  Pac. 
538. 

The  judgment  of  conviction  is  therefore 
reversed,  and  the  cause  remanded. 

OTTOMAN,  P.  J.,  and  RICHARDSON,  J., 
concur. 


STATE  v.  POLLOCK. 

(Criminal  Court  of  Appeals  of  Oklahoma.  Feb. 
6,  1911.) 

(SyUabut  by  the  Court.) 

1.  Grand  Jtjbt  (|  20*)— Selection  and  Im- 
paneling. 

A  substantial  compliance  with  the  statute 
with  reference  to  the  manner  of  selecting  and 
impaneling  a  grand  jury  is  all  the  law  requires. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Dec.  Dig.  |  20.*] 

2.  Gband  Juby  (I  11*) — Excusing  Grand 
Jubob— Replacing  on  Panel. 

For  facts  held  to  be  a  substantial  compli- 
ance with  the  statutes  in  drawing  and  impan- 
eling a  grand  jury  see  opinion. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Dec.  Dig.  S  11.*) 

Appeal  from  McClaln  County  Court;  George 
W.  Welch,  Special  Judge. 

W.  T.  Pollock  was  Indicted  for  gaming. 
On  an  order  setting  aside  the  indictment 
the  State  appeals.  Reversed  and  remanded. 

An  indictment  was  returned  by  the  grand 
jury  of  McClaln  county  at  the  June,  1909, 
term  of  the  district  court  against  appellee, 
wherein  he  was  charged  with  being  the  own- 
er of  a  certain  building  located  in  the  city 
of  Purcell,  in  McClaln  county,  and  that  he 
knowingly  and  designedly  permitted  one  A 
S.  Jones  to  set  up  in  said  building  a  gam- 
bling device,  namely,  a  poker  table,  to  be 
used  for  the  purpose  of  gambling.  This  In- 
dictment was  duly  transferred  from  the  dis- 
trict court  to  the  county  court  of  McClaln 
county  for  trial.  Appellee  filed  a  motion  in 
the  county  court  to  set  aside  this  indictment 
The  grounds  upon  which  this  motion  is  based 
are  stated  in  the  opinion.  The  county  judge 
sustained  the  motion  to  set  aside  the  indict- 
ment. 


Charles  West  Atty.  Gen.,  and  Ben  F. 
Franklin,  Co.  Atty.,  for  the  State.  J.  F. 
Sharp,  for  appellee. 

FURMAN,  P.  J.  (after  stating  the  facts  as 
above).  First  This  indictment  was  found 
by  the  grand  jury  at  the  June,  1909,  term 
of  the  district  court  of  McClaln  county.  The 
record  shows  that  when  the  grand  jury  was 
first  impaneled,  R  B.  Stone  and  R.  L  Robert- 
son, being  duly  summoned  to  serve  on  said 
grand  jury,  were  excused  by  the  court  After 
said  grand  jury  had  been  in  session  some 
two  weeks,  it  was  discovered  that  one  mem- 
ber of  the  grand  jury  was  a  minor.  There- 
upon said  minor  was  discharged  from  the 
grand  jury,  and  the  court  entered  the  fol- 
lowing order:  "In  re  grand  Jury.  The  court 
orders  that  the  clerk  of  this  court  issue  a 
venire  for  R.  E.  Stone  and  R.  L  Robertson, 
two  of  the  grand  jurors  who  were  heretofore 
summoned  as  such,  and  who  were  excused  by 
the  court  until  they  were  otherwise  needed." 
The  grand  Jury  was  then  reorganized,  and 
the  said  R.  E.  Stone  and  R.  L.  Robertson  be- 
came members  of  the  reorganized  grand  jury, 
as  appears  from  the  following  order  of  the 
court:  "It  now  appearing  to  the  court  that 
R.  E.  Stone  and  R.  L.  Robertson  were  sum- 
moned upon  the  regular  venire  to  serve  as 
grand  jurors,  and  were  excused  by  the  court 
until  otherwise  needed  to  serve  as  said 
grand  jurors,  as  provided  by  law,  and  they 
are  duly  qualified  for  the  completion  of  this 
panel,  it  is  therefore  ordered  by  the  court 
that  the  said  R.  B.  Stone  and  R  L.  Robert- 
son be,  and  they  are  hereby,  placed  upon 
the  regular  venire  of  this  grand  jury,  and  it 
further  appearing  to  the  court  that  they 
and  each  of  them  possesses  the  necessary 
legal  qualifications,  and  no  one  objecting  to 
them  or  any  one  of  the  remaining  panel,  the 
following  named  persons  are  duly  sworn 
and  designated  by  the  court  as  the  grand 
jurors  for  this  the  June,  1909,  term  of  this 
court,  to  wit:  J.  B.  Burleson,  S.  G.  Barrow, 
G.  Albert  M.  S.  Robertson,  D.  Wynn,  N.  G. 
Derrick,  A.  C.  McEldery,  R.  C.  Abernathy, 
R.  J.  Wardlow,  G.  W.  Clopton,  R.  E.  Stone, 
and  R.  L.  Robertson."  The  indictment  hi 
this  case  was  returned  in  the  district  court  by 
this  reorganized  grand  jury.  Appellee  claims 
that  the  district  court  erred  in  having  R.  E. 
Stone  and  R  L  Robertson  summoned  on  the 
panel  of  the  reorganized  grand  Jury  after 
they  bad  been  excused  by  the  court  Stand- 
ing alone,  the  first  entry  in  the  record  which 
shows  that  R.  E.  Stone  and  R  L  Robertson 
were  excused  would  strongly  indicate  that 
they  were  discharged,  and  that  their  relation 
to  the  court  as  jurors  had  terminated,  but 
the  other  entry  in  the  record  shows  that  they 
were  only  excused  by  the  court  until  they 
were  otherwise  needed.  There  is  no  conflict 
between  these  orders  of  the  court  The  second 
order  merely  makes  plain  what  was  obscure 
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In  the  first  order  in  the  record.  The  court 
has  the  power  to  make  any  alteration  or  cor- 
rection in  the  record  which  Is  necessary  to 
cause  it  to  speak  the  truth,  and,  if  any  mis- 
take occurred  in  the  first  record,  it  was  cured 
by  the  correction  In  the  second  record.  We 
therefore  find  that  as  a  matter  of  record  the 
court  never  did  discharge  R.  E.  Stone  and  R. 
L.  Robertson,  bnt  only  temporarily  excused 
them,  and  that  they  were  at  all  times  sub- 
ject to  the  orders  of  the  court.  The  question 
which  now  presents  itself  is  as  to  whether 
or  not  the  court  had  the  power  to  tempo- 
rarily excuse  R.  E.  Stone  and  R.  L.  Robert- 
son, and  to  place  them  on  the  panel  of  the 
reorganized  grand  Jury. 

We  fully  agree  with  counsel  for  appellee 
that,  under  the  common-law  doctrine  of  a 
strict  construction  of  penal  statutes  which 
prevails  in  most  of  the  states  of  the  Union, 
such  action  upon  the  part  of  the  trial  court 
would  not  only  be  illegal,  but  would  also 
be  ground  for  reversal,  but  the  authorities 
cited  by  counsel  for  appellee  are  not  applic- 
able to  the  criminal  jurisprudence  of  Okla- 
homa. Section  6487,  Snyder's  Comp.  Laws 
Okla.  1909,  is  as  follows:  "The  rule  of  com- 
mon law  that  penal  statutes  are  to  be  strict- 
ly construed  has  no  application  to  this  chap- 
ter. This  chapter  establishes  the  law  of  this 
state  respecting  the  subjects  to  which  it  re- 
lates; and  its  provisions  and  all  proceedings 
under  it  are  to  be  liberally  construed,  with 
a  view  to  promote  its  objects,  and  in  further- 
ance of  justice."  Section  8995,  Snyder's 
Comp.  Laws  Okla.  1909,  is  as  follows:  "A 
substantial  compliance  with  the  provisions 
of  this  act  shall  be  sufficient  to  prevent  the 
quashing  or  setting  aside  of  any  indictment 
of  a  grand  jury  chosen  hereunder  unless  the 
irregularity  in  drawing,  summoning,  or  im- 
paneling the  grand  jury  resulted  in  depriving 
a  defendant  of  some  substantial  right,  but 
such  irregularity  must  be  specifically  pre- 
sented to  the  court  on  or  before  the  cause  is 
first  set  for  trial."  Section  6957,  Snyder's 
Comp.  Laws  Okla.  1909,  is  as  follows:  "On 
an  appeal  the  court  must  give  judgment 
without  regard  to  technical  errors  or  defects, 
or  to  exceptions  which  do  not  affect  the  sub- 
stantial rights  of  the  parties."  Under  these 
sections,  it  is  plain  that  the  common-law 
doctrine  of  a  strict  construction  of  penal 
statutes  has  no  application  to  the  criminal 
laws  of  Oklahoma,  and,  Indeed,  should  have 
none.  This  doctrine  originated  at  a  time 
when  the  people  believed  in  witchcraft,  and 
when  the  whipping  post  and  the  ducking 
stool  were  resorted  to  as  proper  modes  of 
legal  punishment  At  this  time  ex  post  facto 
laws  were  passed  and  enforced  and  bills  of 
attainder  were  enacted  and  were  regarded 
as  legal  and  just  Under  these  conditions, 
the  doctrine  of  a  strict  construction  of  penal 
statutes  was  almost  a  necessity,  but  these 
conditions  have  long  since  passed  away,  and 
under  the  wise,  Just  and  humane  system  of 
laws  which  we  have  there  is  now  no  reason 


for  continuing  to  enforce  the  arbitrary  and 
illogical  technical  rules  which  prevailed  at 
that  time  Men  are  no  longer  governed  by 
superstition.  Intelligence  is  now  the  rule. 
Men  are  not  prosecuted  for  political  offenses, 
and  punishments  are  not  Inflicted  as  a  mat- 
ter of  malice  or  for  revenge,  but  simply  for 
the  reformation  of  criminals,  and  for  the  pro- 
tection of  society.  Many  of  the  technical 
rules  which  are  now  enforced  in  the  courts 
are  simply  antiquated  relics  of  barbarism, 
and  tend  to  obstruct  and  defeat  the  ad- 
ministration of  justice.  Penal  laws  should 
be  construed  liberally,  with  a  view  to  pro- 
mote the  objects  for  which  they  were  enact- 
ed, and  in  furtherance  of  justice ;  and,  when 
it  appears  that  there  has  been  a  substantial 
compliance  with  the  provisions  relating  to 
criminal  procedure,  the  action  of  the  courts 
should  be  upheld,  although  the  statute  was 
not  literally  compiled  with,  unless  it  affirma- 
tively appears  that  by  the  .failure  of  the 
court  to  comply  literally  with  the  provisions 
of  the  statute,  a  defendant  has  been  deprived 
of  some  substantial  right  This  Is  the  true 
meaning  and  Import  of  our  statutes  as  we 
understand  them,  and  it  is  upon  this  basis 
that  we  decide  all  questions  submitted  to  us 
for  determination.  Applying  then  these  rules 
of  construction  to  the  question  now  before 
us,  what  Is  the  attitude  of  this  case?  It  is 
not  claimed  that  the  law  was  not  literally 
complied  with  in  the  original  selection  and 
drawing  of  the  first  grand  jury,  or  that 
Stone  and  Robertson  were  not  regularly  se- 
lected and  drawn  as  grand  jurors  in  the  first 
instance.  If  Stone  and  Robertson  had  not 
been  regularly  selected  and  drawn  as  grand 
jurors,  or  If  they  bad  been  discharged  from 
the  panel,  a  very  different  question  would 
be  presented  to  that  which  we  are  now  call- 
ed upon  to  decide.  The  irregularity  com- 
plained of  is  that  the  court  was  without  the 
power  to  excuse  the  grand  Jurors  Stone  and 
Robertson  temporarily,  and  then  to  place 
them  on  the  panel  of  the  reorganized  grand 
jury.  We  find  the  following  provision  in 
section  3986,  Snyder's  Comp.  Laws  Okla. 
1909:  "The  first  names  drawn,  to  the  num- 
ber stated  in  the  judge's  order,  not  to  ex- 
ceed twenty-four,  if  a  grand  jury  Is  ordered, 
shall  be  summoned  as  grand  jurors,  and  the 
grand  Jury  shall  be  impaneled  from  said 
persons.  If  the  Judge  so  directs,  the  persons 
summoned  for  the  grand  jury  panel  and  not 
used  may  be  transferred  to  the  petit  Jury 
panel.  Additional  and  other  drawing  of  as 
many  names  as  the  court  may  order  may 
be  had  at  any  such  time  as  the  court  or 
Judge  may  order  for  the  completion  of  a 
grand  or  petit  Jury  panel,  or  for  the  impanel- 
ing of  a  new  grand  or  petit  jury,  during 
any  term  of  court,  if,  in  the  judgment  of  the 
court,  the  same  shall  be  necessary,  or  if,  for 
any  cause  the  court,  in  its  discretion,  shall 
deem  other  jurors  necessary.  The  court  may 
excuse  or  discharge  any  person  drawn  and 
summoned  as  a  grand  or  petit  Juror,  when- 
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ever,  In  Its  discretion,  such  action  shall  be 
deemed  expedient." 

It  is  seen  from  this  that  the  statute  pro- 
vides that  "additional  and  other  drawing  of 
as  many  names  as  the  court  may  order  may 
be  had  at  any  such  time  as  the  court  or 
Judge  may  order  for  the  completion  of  a 
grand  or  petit  jury  panel,  or  for  the  Im- 
paneling of  a  new  grand  or  petit  jury,  dur- 
ing any  term  of  the  court,  if,  in  the  judg- 
ment of  the  court,  the  same  shall  be  neces- 
sary, or  if,  for  any  cause  the  court,  in  its 
discretion,  shall  deem  other  jurors  neces- 
sary," and  the  statute  further  gives  the 
court  the  power  to  excuse  or  discharge  any 
juror  drawn  or  summoned  as  a  grand  or 
petit  juror,  whenever,  in  its  discretion,  such 
action  may  be  deemed  expedient  The  stat- 
ute makes  a  distinction  between  excusing  and 
discharging  a  grand  juror.  When  a  grand 
juror  has  been  discharged,  this  terminates 
his  connection  with  the  court  as  a  grand 
juror.  But  under  this  statute  the  court,  in 
its  discretion,  may  temporarily  excuse  a 
grand  juror,  and,  if  the  necessity  therefor 
occurs,  may  have  said  grand  juror  replaced 
on  the  panel.  This  statute  vests  the  trial 
court  with  a  wide  range  of  discretion  with 
reference  to  impaneling  a  grand  jury,  and 
the  action  of  the  court  in  this  respect  should 
not  be  disturbed  unless  it  clearly  appears 
that  there  has  been  an  abuse  of  this  discre- 
tion, whereby  the  party  complaining  has  been 
deprived  of  a  substantial  right  The  provi- 
sion that  a  juror  shall  not  be  allowed  to 
serve  more  than  two  weeks  at  any  term, 
unless  at  the  end  of  such  period  he  is  upon 
a  panel  engaged  in  the  consideration  of  a 
case  in  which  event  he  may  be  excused  when 
such  case  is  terminated,  applies  only  to  mem- 
bers of  the  petit  jury.  In  this  case  it  is  not 
shown  that  the  action  of  the  court  in  tempo- 
rarily excusing  Stone  and  Robertson  from 
the  grand  jury  and  placing  their  names  upon 
the  panel  of  the  reorganized  grand  jury  de- 
prived the  defendant  of  a  substantial  right 
When  the  law  has  been  substantially  com- 
plied with,  and  it  is  not  shown  that  the 
defendant  has  been  deprived  of  some  sub- 
stantial right,  he  will  not  be  heard  to  com- 
plain. That  this  is  the  modern  doctrine 
there  can  be  no  question.  "But  statutes  reg- 
ulating the  manner  of  making  jury  lists  and 
the  selection  and  drawing  of  grand  jurors 
are  frequently  held  to  be  directory  merely 
and  not  mandatory;  and  it  may  be  laid 
down  as  a  general  rule  that  courts  do  not 
look  with  indulgence  upon  objections  to  ir- 
regularities in  selecting  or  drawing  grand 
Jurors  committed  without  fraud  or  design 
and  which  have  not  resulted  in  placing  upon 
118  P.— 14 


the  panel  disqualified  jurors,  and  that  mere 
irregularities  not  affecting  the  competency 
of  any  of  the  Jurors,  at  least  such  as  do 
not  amount  to  a  substantial  departure  from 
the  statutory  requirements,  but  show  an 
honest  intention  to  conform  thereto  will  not 
affect  the  validity  of  their  proceedings."  20 
Cyc.  p.  1306.  The  reasons  for  this  rule  of 
law  are  obvious.  The  grand  juries  do  not 
try  cases,  but  merely  prefer  charges  against 
the  accused.  The  manner  of  their  selection 
is  ordinarily  of  little  consequence  to  a  de- 
fendant, he  being  entitled  to  claim  only  fair 
and  Impartial  grand  Jurors  who  possess 
the  necessary  qualifications,  while,  on  the 
other  hand,  it  is  of  great  consequence  to  the 
administration  of  justice  that  it  shall  not  be 
delayed  by  mere  technical  objections.  For 
these  reasons,  we  hold  that  the  county  court 
erred  in  sustaining  the  motion  of  the  ap- 
pellee to  set  aside  the  Indictment  in  this 
case.  Section  6947,  Snyder's  Oomp.  Laws 
Okl  a.  1900,  is  as  follows:  "Appeals  to  the 
Criminal  Court  of  Appeals  may  be  taken  by 
the  state  in  the  following  cases  and  no  other: 
(1)  Upon  Judgment  for  the  defendant  on 
quashing  or  setting  aside  an  indictment  or 
information,  (2)  Upon  an  order  of  the  court 
arresting  the  Judgment  (3)  Upon  a  ques- 
tion reserved  by  the  state."  Section  6950, 
Snyder's  Comp.  Laws  Okla.  1909,  Is  as  fol- 
lows: "An  appeal  taken  by  the  state  in  no 
case  stays  or  affects  the  operation  of  the 
Judgment  in  favor  of  the  defendant  until  the 
Judgment  is  reversed."  From  these  sections 
it  is  seen  that  when  the  appeal  is  from  a 
Judgment  quashing  or  setting  aside  an  indict- 
ment or  information  or  from  an  order  of  the 
court  arresting  a  judgment,  an  appeal  taken 
by  the  state  will  not  stay  or  affect  the  opera- 
tion of  such  judgment  or  order  in  favor  of 
the  defendant  until  the  judgment  or  order 
Is  reversed.  An  appeal  upon  a  question  re- 
served by  the  state  does  not  bring  up  any 
part  of  the  trial  or  proceedings  of  the  case, 
except  the  question  reserved  and  the  judg- 
ment of  acquittal,  and,  if  such  question  re- 
served is  decided  in  favor  of  the  state,  it 
simply  settles  that  question  of  law,  and  does 
not  affect  the  verdict  of  acquittal.  As  this  is 
an  appeal  from  a  Judgment  setting  aside  an 
Indictment  the  judgment  of  the  lower  court 
Is  reversed  and  the  case  is  remanded,  with 
directions  to  the  county  court  of  McClaln 
county  to  vacate  the  judgment  setting  aside 
the  Indictment  and  reinstate  this  cause  upon 
its  docket,  and  to  proceed  as  though  the  or- 
der setting  aside  the  Indictment  had  never 
been  made. 

ARMSTRONG  and  DOYLE,  JJ.,  concur. 
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WELL/8  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Feb. 
6,  1911.) 

(Byllahu*  hy  the  Court.) 

1.  Grand  Jubt  (§  20*)— Impawbliko— Com- 
plianob  with  statute. 

A  substantial  compliance  with  the  statute 
with  reference  to  impaneling  grand  jurors  is 
all  that  the  law  requires. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury. 
Cent  Dig.  SI  56^58;  Dec.  Dig.  5  20»] 

2.  Criminal  Law  (f  796»)— Tbiai^-Instbuo- 
tions. 

It  is  error  for  a  trial  court  to  substitute 
in  instructions  to  the  jury  a  different  and  high- 
er punishment  for  an  offense  than  that  pre- 
scribed by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  fi  1928-1934;  Dec  Dig.  f  796.*] 

3.  Cbiminal  Law  (||  419,  420,  448*)— Evi- 
dence— Opinion  Evidence—  Heabsat. 

(a)  It  is  error  to  allow  a  witness  to  testify 
that  he  thought  there  was  something  crooked 
about  a  draft  with  reference  to  which  he  was 
testifying. 

(b)  It  is  error  to  allow  a  witness  to  introduce 
as  a  part  of  his  testimony  letters  which  he  had 
received  from  persons  other  than  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  II  973-983,  1035-1089,  1041-1043, 
1048-1051;  Dec.  Dig.  fS  419,  420,  448.*] 


4.  Criminal  Law  ({^424,  448*)— Evidence 
ion  Evidence. 


—Declaration  of  -CONSPIBATOBS— OPIN- 


(a)  Declarations  made  by  a  co-conspirator 
after  a  conspiracy  has  terminated  are  not  ad- 
missible against  a  defendant  on  trial, 
(b)  Where  a  witness  testified  to  certain  state- 
ments made  by  him  and  further  testified  that 
be  did  not  know  what  was  meant  by  said  state- 
ment, it  is  error  to  allow  the  witness  to  testi- 
fy as  to  what  he  understood  the  statement  to 
refer  to. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Si  1002-1010,  1042;  Dec  Dig. 
S§  424,  448.*] 

6.  Criminal  Law  (§  424*)— Evidence— Acts 
of  co-conspibatob  alteb  tebmination 
of  conspibaoy. 

Acts  done  by  a  co-conspirator  after  the 
termination  of  the  conspiracy  are  not  admissi- 
ble in  evidence  against  a  defendant,  unless  the 
defendant  was  present  and  bad  knowledge  of 
said  acts,  or  it  is  proven  that  he  was  in  some 
way  connected  therewith. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  IS  1002-1010;  Dec  Dig.  8  424.*] 

Appeal  from  District  Court,  McClain  Coun- 
ty; R.  McMillan,  Judge. 

W.  F.  Wells  was  convicted  of  burglary, 
and  he  appeals.    Reversed  and  remanded. 

Wadllngton  &  Wadllngton,  for  appellant 
Ben  F.  Franklin,  Co.  Atty.,  for  the  State. 

FURMAN,  P.  J.  First.  Appellant  filed  a 
motion  to  set  aside  the  indictment  upon  the 
ground  that  the  trial  court  had  erred  in 
the  matter  of  impaneling  the  grand  jury. 
The  action  of  the  court  In  Impaneling  this 
grand  jury  was  fully  discussed  in  the  case 
of  State  v.  Pollock  (decided  at  the  present 
term)  113  Pac.  207.  The  facts  involved  in 
so  far  as  they  are  material  are  fully  stated 


in  that  case,  and  It  would  be  ft  useless  waste 
of  time  and  space  to  restate  them  here.  We 
there  held  that  the  action  of  the  court  in 
impaneling  this  grand  jury  was  in  substan- 
tial compliance  with  the  statute,  and  was 
therefore  sufficient  See  State  v.  Pollock, 
ante.  The  court  did  not  err  in  refusing  to 
set  aside  the  Indictment  in  this  case. 

Second.  The  indictment  in  this  case  is  for 
burglary  in  the  second  degree.  Upon  the 
trial  the  court  instructed  the  jury  that.  If 
they  found  the  defendant  guilty,  they  might 
assess  his  punishment  at  Imprisonment  for 
not  less  than  7  or  more  than  20  years  in 
the  penitentiary.  This  is  the  punishment 
provided  for  burglary  in  the  first  degree. 
The  punishment  for  burglary  in  the  second 
degree  is  not  less  than  two  or  more  than 
seven  years'  imprisonment  The  record  does 
not  show  that  the  defendant  saved  an  excep- 
tion to  the  charge  of  the  court  In  this  re- 
spect In  his  motion  for  a  new  trial  defend- 
ant did  not  complain  of  this  instruction. 
Many  errors  committed  by  a  trial  court  may 
be  cured  by  the  consent  of  the  defendant 
evidenced  by  the  fact  that  no  objection  was 
made  or  exception  thereto  saved  at  the  prop- 
er time.  But  we  do  not  believe  that  even 
with  the  consent  of  the  defendant  a  verdict 
should  stand  where  the  court  has  substi- 
tuted a  great  and  a  different  punishment  in 
the  instruction  than  that  provided  by  law. 

Third.  Upon  the  trial  of  this  case  George 
White,  a  witness  for  the  state,  testified 
that  he  found  on  the  person  of  defendant 
at  the  time  of  his  arrest  a  draft  for  $40 
drawn  on  the  Central  Missouri  Trust  Com- 
pany, and  made  payable"  to  A.  J.  Rud,  which 
draft  was  indorsed  by  the  said  A.  J.  Rud 
to  the  defendant  Said  witness,  over  the 
objection  and  exception  of  the  defendant 
was  permitted  to  testify  that  the  defendant 
directed  him  to  turn  said  draft  over  to  the 
attorney  for  the  defendant,  and  that  the 
witness  refused  to  do  this  because  he  thought 
that  there  was  something  crooked  about  the 
draft,  and  witness  wished  to  investigate  the 
matter  further.  The  witness  was  permitted 
to  Introduce  in  evidence  a  number  of  letters 
which  he  had  received  from  the  Central  Mis- 
souri Trust  Company  with  reference  to  said 
draft  It  was  improper  to  allow  the  witness 
to  tell  what  he  thought  about  the  draft  as 
this  was  a  mere  expression  of  his  opinion. 
It  was  also  improper  to  allow  the  state  to 
introduce  in  evidence  the  letters  which  the 
witness  had  received  with  reference  to  said 
draft  This  was  all  purely  hearsay  evidence, 
and  should  have  been  excluded; 

Fourth.  When  the  state's  witness  H.  T. 
McCarty  was  on  the  stand,  he  testified  that 
he  had  a  conversation  with  Freeman  Carter, 
who  was  joined  with  the  defendant  In  the 
Indictment  in  this  case.  The  conversation 
occurred  on  the  day  after  said  Carter  was 
arrested  upon  this  charge,  and  that  said 
Carter  then  told  said  witness  that  he  thought 
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everything  was  In  the  clear,  and  the  wit- 
ness was  further  permitted  to  testify  that 
he  did  not  know  what  said  Carter  meant  by 
this,  hut  that  he  understood  it  to  refer  to  a 
trunk  of  clothing  which  the  officers  had 
found  at  the  house  of  J.  T.  Jenkins.  This 
evidence  should  have  been  excluded  for  two 
reasons:  First.  The  declarations  of  a  co- 
conspirator are  not  admissible  in  evidence 
against  a  party  upon  trial  when  they  are 
made  after  the  conspiracy  has  terminated. 
Second.  It  was  Improper  to  allow  the  wit- 
ness to  testify  as  to  what  he  understood  the 
remarks  made  by  Carter  referred  to,  and  the 
objections  to  such  evidence  should  have 
been  sustained. 

Fifth.  When  J.  H.  Jenkins,  a  witness  for 
the  state,  was  on  the  stand,  he  testified 
to  purchasing  some  clothing  from  Will  Car- 
ter in  the  town  of  Comanche.  This  was 
after  the  conspiracy,  if  any  had  existed 
between  defendant  and  said  Carter  had  ex- 
pired, and  such  evidence  as  to  what  was 
done  by  the  said  Will  Carter  was  therefore 
not  admissible  against  the  defendant,  unless 
the  defendant  was  present,  and  had  knowl- 
edge of  or  was  In  some  way  connected  there- 
with. Defendant's  objection  to  this  evidence 
should  have  been  sustained.  The  evidence 
in  this  case  is  such  that  we  are  of  the  opin- 
ion that  the  defendant  was  injured  by  the 
errors  hereinbefore  pointed  out 

The  Judgment  of  the  lower  court  is  there- 
fore reversed,  and  the  cause  is  remanded  for 
a  new  trial. 

ARMSTRONG  and  DOYLE,  JJ.,  concur. 


JACOBS  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Dec. 
13,  1910.) 

(Syllabus  by  the  Court.) 

intoxicating  liquors  (§§  222,  224*)— un  - 
lawful  Conveyance — Prosecution — Bub- 
den  or  Pboof. 

Where  a  defendant  is  charged  with  unlaw- 
fully conveying  prohibited  liquors  from  one 

filace  in  the  state  to  another  place  in  the  state 
t  is  not  necessary  for  the  state  to  allege  or 
prove  that  such  liquors  were  not  lawfully  pur- 
chased by  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §§  240-248,  275-281 ;  Dec. 
Dig.  H  222,  224.»f 

Appeal  from  Canadian  County  Court;  H. 
L.  Fogg,  Judge. 

Joseph  Jacobs  was  convicted  of  violating 
the  prohibitory  liquor  law,  and  he  appeals. 
Affirmed,  with  directions. 

Frame  &  Boberson,  for  appellant  Fred  S. 
Caldwell,  for  the  State. 

FTJRMAN,  P.  J.  The  testimony  in  this 
case  shows  that  the  defendant  was  conveying 
a  suit  case  full  of  whisky  from  a  train  on  the 
Rock  Island  Railroad  In  the  city  of  El  Reno, 


when  he  was  arrested  by  a  deputy  sheriff. 
The  burden  was  not  on  the  state  to  allege  or 
prove  that  such  whisky  was  not  lawfully 
purchased.  If  the  defendant  waB  conveying 
said  whisky,  and  it  was  a  lawful  purchase, 
this  fact  was  within  his  knowledge,  and  the 
duty  was  upon  him  to  produce  evidence  to 
sustain  this  defense.  Having  failed  to  offer 
any  testimony  on  this  subject,  the  jury  were 
fully  authorized  to  convict  him. 

The  judgment  of  the  lower  court  is  there- 
fore affirmed,  with  directions  to  the  sheriff 
of  Canadian  county  to  carry  such  judgment 
into  execution. 

DOYLE  and  RICHARDSON,  JJ.,  concur. 


SHUFORD  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Dec. 
20,  1910.) 

(SyUebu*  by  the  Court.) 

1.  Indictment  and  Information  (§8  125, 
130*)  — Sale  of  Intoxicating  Liquors— 
Duplicity— Evidence. 

(a)  An  information  or  indictment  should 
charge  but  one  offense,  and  where  it  is  attempt- 
ed to  charge  two  separate  offenses  in  an  infor- 
mation or  indictment,  although  they  may  be  set 
out  in  separate  counts,  such  information  or  in- 
dictment is  bad  for  duplicity. 

(b)  If  a  defendant  sells  Intoxicating  liquors  to 
two  persons  at  the  same  time,  such  sales  con- 
stitute but  -one  transaction,  and  the  indictment 
or  information  may  allege  the  sale  of  such  in- 
toxicating liquors  to  both  of  said  parties  in  the 
same  count ;  and  proof  of  a  sale  to  both  or  ei- 
ther of  them  will  authorize  a  verdict  of  guilty. 

(c)  If  a  defendant  sells  intoxicating  liquors  to 
two  separate  persons  on  different  occasions, 
each  sale  will  constitute  a  separate  offense,  and 
such  sales  cannot  be  included  in  the  same  in- 
formation or  indictment,  although  they  may  be 
charged  in  separate  counts. 

(d)  Selling  intoxicating  liquor  and  having  pos- 
session of  intoxicating  liquors  with  intent  to 
sell  the  same  are  separate  and  distinct  offenses, 
and  cannot  be  joined  in  the  same  information 
or  indictment 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §§  334-400,  419- 
423;  Dec.  Dig.  §§  125,  130.*] 

2.  Jury  (g  70*)— Summoning  and  Impanel- 
ing. 

Where  a  motion  to  set  aside  the  panel  of 
the  jury  on  account  of  the  bias  and  prejudice 
of  the  officer  who  summoned  said  jurors,  and 
also  upon  the  further  ground  that  the  officer 
who  summoned  said  jurors  did  not  select  said 
jurors  from  the  body  of  the  county,  it  is  error 
to  allow  another  officer  at  the  suggestion  of  the 
officer  who  had  first  summoned  the  panel  to 
call  the  same  jurors  back  into  the  jury  box. 

iEd.  Note.— For  other  cases,  see  Jury,  Dec 
I.  S  70.*] 

Appeal  from  Love  County  Court;  G.  H. 
Montgomery,  Judge. 

C.  F.  Shuford  was  convicted  of  a  violation 
of  the  prohibitory  law,  and  he  appeals.  Re- 
versed. 

Eddleman  &  Graham,  for  appellant  Smith 
C.  Matson,  Asst.  Atty.  Gen.,  for  the  State. 
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FURMAN,  P.  J.  1.  The  Information  in  this 
case  contains  three  counts;  the  first  charg- 
ing the  sale  of  intoxicating  liquor  to  Pete 
Wallace,  the  second  charging  the  sale  of  in- 
toxicating liquor  to  Robert  Thompson,  and 
the  third  charging  the  defendant  with  having 
in  his  possession  Intoxicating  liquors  with  in- 
tent to  sell  the  same.  If  the  defendant  did 
sell  intoxicating  liquors  to  Pete  Wallace  and 
Robert  Thompson  In  one  and  the  same  trans- 
action, then  but  one  crime  would  have  been 
committed,  and  the  Information  should  have 
alleged  in  one  count  the  sale  to  Pete  Wal- 
lace and  Robert  Thompson,  and  proof  of  such 
sale  to  either  of  such  parties  would  have  sus- 
tained the  Information;  but,  if  the  defend- 
ant sold  intoxicating  liquors  to  Pete  Wallace 
and  Robert  Thompson  on  different  occasions 
so  as  to  constitute  separate  transactions, 
then  such  sales  would  constitute  separate  and 
distinct  offenses,  and  they  could  not  be  Join- 
ed in  the  same  Information  either  in  one 
count  or  two  counts.  The  third  count  charg- 
es defendant  with  having  in  his  possession 
certain  Intoxicating  liquors  with  Intent  to 
sell  the  same.  This  is  an  entirely  distinct 
and  separate  offense  from  that  of  selling  in- 
toxicating liquors,  and  we  have  repeatedly 
held  that  these  separate  offenses  cannot  be 
joined  In  one  and  the  same  Information.  The 
information  In  this  case  is  therefore  bad  for 
duplicity. 

2.  Upon  the  trial  of  this  case,  It  appears 
that  the  defendant  made  a  motion  to  set 
aside  the  panel  of  toe  Jurors  upon  two 
grounds:  First,  that  said  Jurors  were  not 
summoned  by  body  of  the  county;  second,  on 
account  of  the  bias  and  prejudice  of  the  offi- 
cer who  summoned  said  Jurors.  The  motion 
to  set  aside  the  panel  of  the  Jury  was  sus- 
tained by  the  trial  court  Another  officer 
was  directed  to  summon  a  new  panel.  Where- 
upon the  officer  who  had  first  summoned  the 
panel  said  to  the  officer  who  was  directed  to 
summon  the  second  panel,  "Get  them  before 
they  leave  the  house."  Thereupon  the  offi- 
cer who  was  directed  to  summon  the  second 
panel  immediately  began  calling  the  same 
panel  which  had  been  set  aside  and  nine  of 
the  Jurymen  originally  summoned  on  the  first 
panel  were  placed  back  on  the  second  panel. 
The  defendant  then  renewed  his  motion  to 
set  aside  the  panel,  based  upon  the  facts 
above  stated,  which  motion  was  by  the  court 
overruled,  which  was  duly  excepted  to  by  the 
defendant  In  this  there  was  error.  If  the 
first  panel  had  been  Improperly  summoned, 
setting  it  aside  and  directing  the  officer  who 
summoned  the  second  panel  to  call  the  same 
persons  back  Into  the  Jury  box,  the  same  ob- 
jections upon  which  the  first  panel  had  been 
set  aside  would  apply  with  equal  force  to  the 
second  panel,  and  therefore  the  defendant's 
motion  to  quash  the  second  panel  should  have 
been  sustained.  We  have  decided  all  of  the 
.questions  presented  in  this  case  so  often  that  I 


we  do  not  deem  It  necessary  to  cite  authori- 
ties. 

The  Judgment  of  the  lower  court  Is  there- 
fore set  aside  and  the  case  remanded,  with 
directions  to  the  county  court  to  set  aside 
the  indictment  upon  the  ground  of  duplicity. 
Proceedings  against  the  defendant  both  for 
selling  intoxicating  liquor  and  for  having  In- 
toxicating liquor  In  his  possession  with  intent 
to  sell  the  same,  should  be  instituted,  but  the 
Information  or  informations  should  be  drawn 
In  conformity  with  the  views  herein  ex- 
pressed. 

DOYLE  and  RICHARDSON,  JJ.(  concur. 


FLOYD  v.  STATE. 

(Crimintl  Court  of  Appeals  of  Oklahoma,  Feb. 
6,  1911.) 

(ByUabut  by  the  Court.) 

Assault  and  Battebt  (J  96*)— Instructions 
—Self-Defense. 

It  is  reversible  error  for  the  trial  court  to 
instruct  the  jury  in  an  assault  case,  wherein 
the  plea  is  self-defense,  that  the  appearance  of 
danger  must  cause  In  the  defendant  reasonable 
belief,  founded  on  reasonable  evidence,  that  he 
is  in  imminent  danger  of  great  bodily  harm  be- 
fore he  can  avail  himself  of  such  plea,  and  that 
the  defendant  must  have  used  all  reasonable 
means  in  bis  power  consistent  with  his  safety 
to  avoid  the  danger  which  apparently  threaten- 
ed him. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  ft  144;  Dec.  Dig.  ft  98.*] 

Appeal  from  District  Court  Pottawatomie 
County;  W.  N.  Ma  ben,  Judge. 

James  Floyd  was  convicted  of  assault  with 
a  deadly  weapon,  and  appeals.  Reversed  and 
remanded. 

C.  P.  Holt  Jesse  Williams,  and  B.  B.  Blake- 
ney,  for  appellant 

ARMSTRONG,  J.  The  plaintiff  In  error 
was  tried  In  the  district  court  of  Pottawato- 
mie county  in  October,  1908,  on  an  indictment 
charging  him  with  an  assault  with  a  danger- 
ous and  deadly  weapon,  and  convicted.  Mo- 
tions for  a  new  trial  and  In  arrest  of  Judg- 
ment were  filed  and  overruled  and  exception 
saved.  There  are  a  great  many  errors  urged 
in  the  brief  of  counsel  for  plaintiff  In  error, 
most  of  which  are  well  taken,  but  we  shall 
only  discuss  one  of  them,  as  the  questions 
raised  have  been  determined  by  this  court 
and  the  errors  complained  of  will  not  likely 
recur  on  a  trial  anew  of  this  cause. 

The  eleventh  assignment  of  error  com- 
plains of  the  following  instruction,  which  ap- 
pears in  the  case-made  on  page  53,  as  instruc- 
tion No.  10:  "The  jury  are  instructed  that 
where  the  evidence  shows  beyond  a  reasona- 
ble doubt  that  the  assault  was  committed  by 
the  defendant  and  the  defendant  seeks  to 
avoid  the  responsibility  of  such  assault  on 
the  grounds  of  self-defense,  it  must  be  appar- 
ent from  the  evidence  that  the  circumstances 
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and  surroundings  of  the  defendant  at  the 
time  of  the  assault  were  such  as  to  cause  In 
him  the  reasonable  belief,  founded  on  reason- 
able evidence,  that  be  was  in  imminent  dan 
ger  of  death  or  great  bodily  harm  at  the 
hands  of  his  assailant,  and,  before  the  de- 
fendant can  be  excused  on  the  ground  of  self- 
defense,  he  must  have  used  all  reasonable 
means  within  his  power,  consistent  with 
his  safety,  to  have  avoided  the  danger  which 
apparently  threatened  him,  and  to  have  avert- 
ed the  necessity  for  the  assault"  This  court 
has  repeatedly  held  that  such  an  instruction 
as  the  foregoing  is  prejudicial.  In  the  case 
of  William  P.  Price  v.  State,  1  Okl.  Cr.  358, 
98  Pac.  447,  this  court,  in  discussing  an  iden- 
tical Instruction  with  this,  speaking  through 
Presiding  Judge  Furman,  said:  "This  In- 
struction is  utterly  inconsistent  with,  and  di- 
rectly contradictory  to,  the  fundamental 
principles  of  criminal  law,  that  all  persons 
charged  with  crime  are  presumed  to  be  inno- 
cent until  they  are  proven  guilty  by  compe- 
tent evidence  beyond  a  reasonable  doubt,  and 
that  the  burden  is  not  upon  a  defendant  to 
prove  his  Innocence,  but  is  at  all  times  upon 
the  state  to  prove  his  guilt  beyond  a  reason- 
able doubt  Neither  is  it  the  law  that  when 
a  person  is  threatened  with  death  or  great 
bodily  Injury  that  he  must  use  all  means  con- 
sistent with  his  safety  to  avert  the  necessity 
of  killing  his  assailant  before  he  will  be  Justi- 
fied in  doing  so.  This  instruction  destroys  the 
right  of  the  defendant  to  act  upon  appear- 
ances of  danger.  It  took  from  the  defend- 
ant the  right  to  have  the  Jury  view  the  facts 
and  circumstances  of  the  case  from  the  de- 
fendant's standpoint  *  •  •  If  this  in- 
struction is  correct  then  the  right  of  self-de- 
fense can  only  be  exercised  by  cowards  and 
slaves,  and  as  to  brave  men  and  free  men  It 
Is  a  mockery,  a  snare,  and  a  delusion."  The 
Instruction  discussed  by  this  court  In  the  case 
of  Price  v.  State  was  given  In  a  murder  case, 
and  the  one  before  us  now  was  given  In  an 
assault  case.  The  principle  of  self-defense 
is  in  each  the  same.  It  was  error  in  the  trial 
court  to  give  this  instruction.  The  motion  in 
arrest  of  Judgment  should  have  been  sus- 
tained. • 

The  Judgment  of  the  court  below  Is  re- 
versed, and  this  cause  remanded,  with  di- 
rections to  grant  a  new  trial. 

FURMAN,  P.  J„  and  DOYLE,  J.,  concur. 


ELLIOTT  v.  STATE. 
(Criminal  Court  of  Appeal*  of  Oklahoma.  Feb. 

e,  i9ii.) 

(Bylldbut  by  the  Court.) 

1.  Criminal  Law  (8  H86*)— Appkai^-Dispo- 
smoN  of  Cause  —  Reversal  —  Loss  of 
Than  script. 

When  the  record  discloses  that  the  appel- 
lant is  unable  to  present  a  full  and  complete 


appeal  in  this  court  by  reason  of  the  loss  of 
portions  of  the  transcript  by  officials  of  the 
court  below  through  no  fault  of  his,  the  cause 
will  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  §  1186.*] 

2.  Criminal  Law  (fi  036»)  — New  Trial- 
Grounds— Loss  of  Record. 

When  the  record  or  portions  of  the  record 
material  to  appeal  are  misplaced  through  no 
fault  of  the  appellant,  the  trial  court  should 
grant  a  new  trial  upon  proper  showing  in  the 
same  manner  as  the  law  provides  for  new  trials 
on  the  ground  of  newly  discovered  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  I  986.*] 

Appeal  from  Stephens  County  Court;  W. 
H.  Admire,  Judge. 

Carsie  Elliott  was  convicted  of  selling  in- 
toxicating liquor,  and  he  appeals.  Reversed 
and  remanded,  with  directions. 

Gilbert  &  Bond,  for  appellant 

ARMSTRONG,  J.  The  appellant  was  con- 
victed In  the  county  court  of  Stephens  coun- 
ty on  the  4th  day  of  May,  1900,  on  a  charge 
of  selling  Intoxicating  liquor.  On  the  7th 
day  of  May,  1909,  he  filed  a  motion  for  a 
new  trial,  which  was  overruled,  and  he  ex- 
cepted. On  the  same  day  judgment  was 
pronounced,  and  he  was  allowed  30  days  in 
which  to  make  and  -serve  case-made.  On  the 
3d  day  of  June  an  extension  of  20  days  was 
granted  by  the  court  upon  a  showing  that 
the  appellant  had  been  unable  to  secure  a 
transcript  of  the  evidence.  The  record  shows 
that  the  stenographer  lost  the  notebook  con- 
taining the  stenographic  report  of  the  testi- 
mony taken  at  this  trial,  and  was  unable  to 
furnish  the  defendant  with  a  transcript  of 
the  same  for  that  reason,  that  the  defendant 
made  due  and  proper  demand  for  the  same, 
and  was  in  no  way  at  fault  in  the  premises. 
The  county  judge  also  exonerates  the  appel- 
lant from  any  blame  in  this  connection.  This 
court  has  held  in  the  case  of  Tegler  v.  State, 
3  Okl.  Cr.  695,  107  Pac.  949,  that  where  a 
defendant  is  deprived  of  his  right  to  present 
a  complete  appeal  to  this  court  through  no 
fault  of  bis,  he  Is  entitled  to  a  new  trial. 
The  same  rule  Is  announced  in  the  case  of 
Bailey  v.  United  States,  3  Okl.  Cr.  175,  104 
Pac  917,  25  L  R.  A.  (N.  S.)  860.  The  record 
clearly  discloses  that  in  this  case  the  appel- 
lant is  In  no  wise  at  fault  by  reason  of  the 
loss  of  the  stenographic  notes,  and  that  he 
could  not  perfect  a  complete  appeal  without 
them.  When  this  condition  arises  and  is 
properly  presented  to  the  trial  court,  and  it 
Is  made  to  clearly  appear  to  that  court  that 
the  defendant  is  not  responsible  for  the  loss 
of  the  record  or  material  portions  thereof 
which  cannot  be  supplied  in  any  way,  a  new 
trial  should  be  granted  and  save  the  expense 
of  bringing  the  cause  to  this  court  for  re- 
versal. Following  the  doctrine  announced  in 
the  cases  cited,  supra,  this  cause  is  reversed 
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and  remanded,  with  directions  to  the  court 
below  to  grant  the  appellant  a  new  trial. 

FURMAN,  P.  J.,  and  DOYLE,  J.,  concur. 


EDWARDS  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Feb. 
0,  1911.) 

(Syllabus  by  the  Court.) 

1.  Indictment  and  Infobmation  (§  196*)— 
Objection  on  Motion  to  Exclude  Testi- 
mony. 

Where  a  defendant  pleads  to  an  indict- 
ment or  information,  and  goes  to  trial,  and  for 
the  first  time  objects  to  the  information  or  in- 
dictment when  an  attempt  is  made  to  introduce 
testimony  thereunder,  the  objection  should  be 
overruled,  if  by  any  intendment  or  presumption 
the  indictment  can  be  maintained. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  St  628-635;  Dec. 
Dig.  §  196.*] 

2.  Intoxicating  Liquors  (f  236*)  —  Main- 
taining Place  fob  Prohibited  Sale— 
Prosecution— Sufficiency  of  Evidence. 

For  facts  sufficient  to  sustain  a  conviction 
for  maintaining  a  place  where  liquors  are  kept 
for  sale,  see  opinion. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uguors,  Cent.  Dig.  i§  300-322;   Dec.  Dig.  § 

3.  Criminal  Law  (I  1169*)— Appeal— Harm- 
less Error— Admission  of  Improper  Evi- 
dence. 

Error  of  the  trial  court  in  admitting  im- 
proper evidence  will  become  immaterial,  where 
the  legal  and  proper  testimony  in  the  case  con- 
clusively established  the  guilt  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law, ^  Cent.  Dig.  §§  3137-3143;    Dec.  Dig.  § 

Appeal  from  Blaine  County  Court;  0.  E. 
Malcolm,  Judge. 

Fred  Edwards  was  convicted  for  maintain- 
ing a  place  where  prohibited  liquors  were 
kept  for  sale,  and  he  appeals.  Affirmed,  with 
directions. 

I.  H.  Lookabaugh,  for  appellant  Smith  C. 
Matson,  Asst.  Atty.  Gen.,  for  the  State. 

FURMAN,  P.  3.  First  The  appellant  was 
arraigned,  and  pleaded  not  guilty,  and  did 
not  offer  any  objection  whatever  to  the  In- 
formation, until  after  he  was  put  upon  trial 
and  the  Jury  were  impaneled  and  the  county 
attorney  attempted  to  introduce  evidence  on 
behalf  of  the  state.  He  then  objected  to 
the  introduction  of  testimony,  upon  the 
ground  that  the  Information  did  not  state 
facta  sufficient  to  constitute  a  public  offense 
under  the  laws  of  Oklahoma.  This  objection 
was  overruled  by  the  court  In  the  case  of 
White  v.  State,  4  Okl.  Cr.  143,  111  Pac.  1010, 
this  court  held  that  when  an  objection  to  an 
information  or  indictment  was  presented  for 
the  first  time  upon  a  motion  to  exclude  testi- 
mony, said  motion  should  be  overruled,  if  by 
any  intendment  or  presumption  the  informa- 
tion or  indictment  could  be  sustained.  The 


White  Case  Is  decisive  of  this  question.  It  Is 
true  that  the  information  in  this  case  is  not 
quite  as  full  as  it  might  be ;  but  the  allega- 
tions are  sufficient  to  Inform  the  defendant 
as  to  the  nature  of  the  offense  charged 
against  him.  The  court  therefore,  did  not 
err  in  overruling  the  objection  made  by  coun- 
sel for  the  appellant 

Second.  The  state  In  this  case  proved  by  a 
great  number  of  witnesses  that  they  had 
purchased  whisky  from  the  defendant  at  the 
place  kept  by  him,  and  one  witness  swore 
that  he  had  seen  as  many  as  10  or  12  bar- 
rels of  empty  whisky  bottles  at  the  defend- 
ant's place  of  business  at  one  time.  Another 
witness  testified  that  he  had  seen  drunken 
men  around  defendant's  place.  It  was  prov- 
en that  a  barrel  one-third  full  of  whisky  bot- 
tles was  found  in  the  defendant's  place  of 
business  at  the  time  of  his  arrest  The  de- 
fendant did  not  offer  any  testimony.  Even 
if  the  court  may  have  committed  error  in  the 
admission  of  some  of  the  testimony  in  this 
case,  the  evidence  which  was  entirely  legal 
and  proper  Is  absolutely  conclusive  of  the  ap- 
pellant's guilt  It  is  therefore  not  neces- 
sary to  consume  time  in  the  discussion  of 
abstract  questions  of  law,  which  in  the  light 
of  the  legal  testimony  could  not  be  material 
to  defendant's  guilt 

We  find  no  material  error  in  the  record, 
and  the  Judgment  of  the  lower  court  is  af- 
firmed, with  directions  to  the  county  court  to 
proceed  with  the  execution  of  the  judgment 

ARMSTRONG  and  DOYLE,  JJ.,  concur. 


KERN  et  al.  v.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Dec  14.  1910.) 

(Syllabus  by  the  Court.) 

1.  Animals  (§  34*)  —  Diseased  Animals  — 
Failure  to  Burn  Carcass. 

If  the  owner  of  a  hog  which  had  died  of 
disease  fails  and  refuses  to  burn  the  carcass  of 
said  hog  within  24  hours  after  he  had  notice  or 
knowledge  of  the  fact  that  said  hog  had  died  of 
disease,  the  failure  to  burn  said  hog  will  be  a 
violation  of  section  212,  Snyder's  Comp.  Laws 
Okl.  1909. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  {93;.  Dec.  Dig.  §  34.*] 

2.  Animals  (§  34*)  —  Diseased  Animals — 
Sale  of  Carcass. 

If  any  person  sells  any  part  of  the  carcass 
of  a  hog  or  disposes  of  it  in  any  manner  what- 
soever, except  to  burn  the  same,  knowing  that 
said  hog  had  died  of  any  disease,  said  person 
so  selling  said  hog  will  be  guilty  of  violating 
section  216,  Snyder's  Comp.  Laws  Okl.  1909. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  |  93;  Dec.  Dig.  |  34.*] 

Appeal  from  Okmulgee  County  Court;  M 
M.  Alexander,  Judge. 

Kirk  Kern  and  N.  Standley  were  convict- 
ed of  violating  Comp.  Laws  1909,  I  81,  relat- 
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ing  to  the  sale  of  diseased  swine  and  appeal. 
Reversed  and  remanded. 

Barclay  Morgan  and  William  EL  Foster, 
for  appellants.  Smith  O.  Matson,  Asst.  Atty. 
Gen.,  for  the  State. 

FUR  MAN,  P.  J.  The  information  In  this 
case  is  as  follows:  "In  the  name  and  by  the 
authority  of  the  state  of  Oklahoma:  Now 
comes  Joe  S.  Baton,  the  duly  qualified  and 
acting  county  attorney,  in  and  for  Okmulgee 
county,  state  of  Oklahoma,  and  gives  the 
county  court  of  Okmulgee  county,  state  of 
Oklahoma,  to  know  and  be  informed  that 
Kirk  Kern  and  N.  Standley  did,  in  Okmulgee 
county,  and  In  the  state  of  Oklahoma,  on  or 

about  the    day  of  December,  in  the 

year  of  our  Lord  one  thousand  nine  hundred 
and  eight,  and  anterior  to  the  presentment 
hereof,  commit  the  crime  of  offering  un- 
wholesome meat  for  sale,  in  the  manner  and 
form  as  follows,  to  wit:  That  your  affiant 
was,  in  the  month  of  December,  1908,  called 
upon  by  Kirk  Kern  and  N.  Standley  to  in- 
spect certain  swine,  which  was  then  and 
there  the  property  of  the  said  Kirk  Kern  and 
N.  Standley;  that  acting  in  the  capacity  of  a 
live  stock  Inspector,  and  exercising  the  du- 
ties of  his  office  as  such  Inspector,  he  inspect- 
ed certain  swine  belonging  to  the  said  Kirk 
Kern  and  N.  Standley,  and  found  that  one 
swine,  which  he  was  called  upon  to  inspect, 
had  died  from  some  unknown  disease,  and  in 
the  exercise  of  his  duties  as  such  inspector, 
your  affiant  says  that  he  then  and  there  or- 
dered and  directed  the  defendants  not  to  ex- 
pose, sell  or  offer  for  sale,  the  meat  of  said 
swine;  that  in  violation,  evasion  and  disre- 
gard of  said  directions  and  order,  as  afore- 
said made  to  defendants,  the  said  defendants 
did  unlawfully,  willfully  and  wrongfully  ex- 
pose, sell  and  offer  for  sale,  parts  of  said 
swine,  so  as  aforesaid  inspected,  contrary  to 
the  form  of  the  statutes  in  such  cases  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  state.  Joe  S.  Eaton,  County  At- 
torney." 

This  information  was  based  on  section  31 
of  Snyder's  Comp.  Laws  Okl.  1909.  The  tes- 
timony in  the  case  showed  that  the  hog  In 
question  had  died  of  some  disease.  It  would 
be  useless  consumption  of  time  to  discuss  the 
law  upon  which  this  information  is  based, 
because  clearly  the  facts  in  this  case  consti- 
tute entirely  separate  and  distinct  offenses 
from  that  provided  by  section  31  above  re- 
ferred to.  Section  31  only  applies  to  acts 
not  otherwise  provided  for  by  the  laws  of 
the  state.  Section  212  of  Snyder's  Comp. 
Laws  Okl.  1909,  provides  that  when  any  hog 
dies  of  any  disease,  it  shall  be  burned,  and 
makes  it  a  crime  for  the  owner  of  said  hog 
to  fall  to  burn  the  carcass  thereof  within  24 
hours  after  he  has  had  notice  or  knowledge 
of  the  death  of  such  hog  by  such  disease. 


Section  216  makes  it  a  crime  for  any  person 
to  barter,  sell,  or  dispose  of  the  carcass  of 
any  swine  or  other  domestic  animal  which 
had  died  of  any  Infectious  disease  for  any 
purpose  whatsoever  except  to  burn  the  same. 
Therefore  section  31  has  no  application  to 
the  facts  of  this  case.  If  the  defendants  in 
this  case  neglected  or  failed  to  burn  the  car- 
cass of  the  hog  in  question  within  24  hours 
after  they  had  received  notice  or  knowledge 
of  the  fact  that  said  hog  had  died  of  disease, 
then  they  should  be  prosecuted  under  section 
212;  and  if  they  went  further  and  sold  or 
disposed  of  any  of  the  carcass  of  the  hog  In 
question,  knowing  that  It  had  died  of  dis- 
ease, to  any  person  for  any  purpose  whatso- 
ever, they  should  be  prosecuted  under  sec- 
tion 216. 

The  evidence  in  this  case  proves  two  sepa- 
rate and  distinct  offenses:  First,  a  violation 
of  section  212  in  not  burning  said  hog  after 
they  had  received  notice  of  the  fact  that  it 
had  died  of  disease;  and,  second,  by  selling 
any  portion  of  the  carcass  of  said  hog,  know- 
ing that  it  had  died  of  disease.  The  convic- 
tion In  this  case  Is  therefore  set  aside  and 
the  cause  is  reversed,  with  directions  to  the 
county  court  to  dismiss  this  prosecution. 

If  the  testimony  Introduced  upon  this  trial 
Is  still  accessible  to  the  county  attorney,  he 
should  Institute  two  prosecutions  against  the 
defendants — one  for  a  violation  of  section 
212  and  one  for  a  violation  of  section  216, 
above  referred  to.   Reversed  and  remanded. 

DOYLE  and  RICHARDSON,  JJ.t  concur. 


BOYT  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  6,  1911.) 

(Byllabu*  by  the  Court.) 

Criminal  Law  (S  1099*)  —  Appeal  —  Cask- 
Made—  Extension  of  Time  fob  Service. 
When  the  time  granted  by  the  court  for 
making  and  serving  a  case-made  has  expired, 
the  court  is  without  power  to  grant  further  ex- 
tension of  time,  and  such  order  is  void. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2876-2878;  Dec  Dig.  § 
1099.*] 

Appeal  from  Carter  County  Court;  I.  R. 
Mason,  Judge. 

Jim  Boyt  was  convicted  of  malicious  mis- 
chief, and  he  appeals.  Affirmed. 

R.  F.  Turner,  for  appellant  Smith  C.  Mat- 
son,  Asst.  Atty.  Gen.,  for  the  State. 

FURMAN,  P.  J.  Appellant  was  convicted 
for  malicious  mischief,  and  was  fined  $250, 
and  sentenced  to  six  months'  Imprisonment 
in  the  county  jail. 

Judgment  was  rendered  in  this  case  on  the 
23d  day  of  July,  1909,  and  the  appellant  was 
granted  60  days  within  which  to  prepare  and 
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serve  his  case-made.  This  00  days  expired 
on  the  21st  day  of  September,  1009.  On  the 
22d  day  of  September,  1909,  after  the  time 
for  serving  the  case-made  had  expired,  ap- 
pellant, through  his  counsel,  applied  to  the 
county  court  of  Carter  county  and  obtained 
an  order  allowing  appellant  20  days  from 
said  date  within  which  to  prepare  and  file 
his  case-made.  The  time  originally  granted 
appellant  had  expired,  and  the  court  was 
without  power  to  grant  additional  time,  and 
such  order  is  void.  See  Komlskl  v.  State,  8 
Okl.  Cr.  431,  106  Pac.  800;  Rasberry  y. 
State,  4  Okl.  Cr.  613, 103  Pac.  865.  We  must 
therefore  sustain  the  motion  of  the  Attorney 
General  to  strike  the  case-made  from  the 
record. 

The  Information  and  the  instructions  of 
the  court  are  correct,  and  the  judgment  is 
in  due  form. 

The  Judgment  of  the  lower  court  is  there- 
fore affirmed. 

ARMSTRONG  and  DOYLE,  JJ.,  concur. 


PATTERSON  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Dec 
22,  1910.) 

(ByUabut  ly  the  Court.) 

1.  Criminal  Law  (5  1137*)— Appeal  —  Re- 
view—Pabtiks  Entitled  to  Allege  Eb- 
bob. 

When  instructions  are  given  at  the  request 
of  counsel  for  a  defendant,  he  will  not  be  heard 
to  complain  of  such  instructions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^Cent  Dig.  f|  3007-30ld;  Dec  Dig.  § 

2.  Criminal  Law  (§  841*) — Tbial  —  Excep- 
tions— Instructions. 

Exceptions  to  instructions  should  be  taken 
at  the  time  they  are  given  to  the  jury,  and  the 
trial  court  has  no  power  to  allow  exceptions  to 
instructions  which  are  not  in  fact  taken  at  the 
time  the  instructions  are  given  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2022;  Dec  Dig.  {  841.*] 

Appeal  from  Cleveland  County  Court;  N. 
E.  Sharp,  Judge. 

F.  ML  Patterson  was  convicted  of  violat- 
ing the  prohibitory  liquor  law,  and  he  ap- 
peals. Affirmed. 

B.  F.  Wolf,  B.  F.  Williams,  Jr.,  and  J.  B. 
Dudley,  for  appellant  Fred  S.  Caldwell,  for 
the  State. 

FURMAN,  P.  J.  L  Upon  the  trial  of  the 
case,  at  the  request  of  appellant,  the  court 
instructed  the  jury  that  they  might  assess 
the  punishment  in  the  event  that  they  found 
him  guilty.  Appellant  now  claims  that  the 
giving  of  this  instruction  was  fundamental 
error  and  prejudicial  to  bis  rights,  because 
at  the  time  of  the  trial  the  law  giving  the 
jury  the  right  to  assess  the  punishment  had 
not  yet  gone  into  force.   As  this  instruction 


was  given  at  the  request  of  counsel  for  ap- 
pellant, he  will  not  now  be  heard  to  com- 
plain. 

2  The  verdict  In  this  case  was  rendered 
on  the  24th  day  of  July,  1910.  The  record 
discloses  the  fact  that  three  days  thereafter 
defendant  requested  that  be  be  allowed  to 
except  to  the  Instructions  given  to  the  Jury. 
The  record  touching  this  matter  is  as  fol- 
lows: "Thereafter,  on,  to  wit  the  27th  day 
of  July,  1908,  the  above  matter  came  before 
the  court  on  motion  of  the  defendant  that  he 
be  allowed  exceptions  to  instructions  given 
by  the  court  to  the  jury,  to  which  the  coun- 
ty attorney  objects  for  the  reason  that  the 
exceptions  should  have  been  taken  at  the 
time  the  Instructions  were  given  and  before 
the  verdict  returned  by  Jury.  After  argu- 
ments by  counsel,  the  court  overrules  the 
objection,  and  exceptions  to  each  and  all  the 
instructions  are  allowed  by  the  court,  to 
which  the  county  attorney  excepts." 

We  cannot  consider  exceptions  which  ap- 
pear in  the  record  in  this  manner.  Excep- 
tions to  Instructions  should  be  taken  at  the 
time  they  are  given  to  the  Jury,  so  that  the 
court  may  be  informed  as  to  what  objections 
are  being  made  and  have  en  opportunity  to 
correct  the  instructions  and  obviate  the  com- 
mission of  error.  Opposing  counsel  also  have 
a  right  to  know  what  objections,  if  any,  are 
being  urged  to  the  instructions  given,  so  that 
if  they  deem  said  objections  valid,  they  may 
join  in  the  request  to  the  court  to  have  such 
instructions  modified.  When  exceptions  to 
the  instructions  are  not  taken  at  the  time 
the  instructions  are  given,  it  is  then  too  late 
to  reserve  exceptions  thereto.  We  must 
therefore  hold  that  in  this  case  the  record 
does  not  contain  any  proper  exceptions  to 
the  instructions  given,  and  the  trial  judge 
had  no  power  to  allow  exceptions  which 
were  not  in  fact  taken  at  the  time  the  in- 
structions were  given. 

There  are  no  fundamental  errors  in  the  in- 
structions. The  evidence  sustains  the  ver- 
dict, and  the  judgment  is  therefore  affirmed. 

DOYLE  and  RICHARDSON,  JJ„  concur. 


OOHN  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Dec 
19,  1910.) 

(Syllabus  fry  the  Court.) 

1.  Criminal  Law  (§  1099*)— Appeal— Case- 
Made—  Necessity  of  Cebtotoatiow. 

A  nnrported  case-made,  not  certified  to  by 
the  trial  judge,  cannot  be  considered  by  the  ap- 
pellate court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  9  2866;  Dec  Dig.  |  1099.*] 

2.  Criminal  Law  ($  1105*)—  Appeal— Uncer- 
tified Record. 

The  record  of  a  criminal  trial  in  a  county 
court  not  certified  to  either  by  the  judge  or  the 
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clerk  of  the  court,  cannot  be  treated  as  a  tran- 
script. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  I  1105.*] 

8.  Criminal  Law  (8  1087*)— Appeal— Case- 
Made— Service. 

No  case-made  will  be  considered  on  appeal, 
which  does  not  show  affirmatively  that  it  was 
served  upon  the  county  attorney  within  the 
time  fixed  for  that  purpose  by  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.. 8  1087.*] 

Appeal  from  Pittsburg  County  Court;  R. 
W.  Higgins,  Judge. 

Harry  Conn  was  convicted  of  violating  the 
prohibition  law,  and  his  punishment  was  as- 
sessed at  a  fine  of  $500  and  Imprisonment 
in  the  county  jail  for  a  term  of  six  months. 
From  an  order  overruling  a  motion  for  a 
new  trial,  he  appeals.  Appeal  dismissed. 

J.  G.  Harley  and  Stuart,  Gordon  &  Lied- 
tke,  for  plaintiff  in  error.  Fred  S.  Caldwell, 
for  the  State. 

RICHARDSON,  J.  The  purported  case- 
made  herein  contains  no  certificate  of  the 
trial  judge,  nor  is  the  record  certified  to, 
either  by  the  judge  of  the  county  court  of 
Pittsburg  county  or  by  the  clerk  of  such 
court.  The  papers  before  us  therefore  con- 
stitute neither  a  case-made  nor  a  transcript, 
and  for  that  reason  cannot  be  considered  by 
this  court 

Also  the  purported  case-made  shows  that 
the  court  overruled  plaintiff  in  error's  mo- 
tion for  a  new  trial  and  pronounced  sentence 
on  March  19,  1909,  and  on  that  day  gave 
plaintiff  in  error  80  days  within  which  to 
serve  his  case-made  on  the  county  attorney. 
On  April  17,  1909,  the  court  granted  plaintiff 
in  error,  on  the  latter's  motion,  five  addition- 
al days  for  the  service  of  his  case-made. 
The  time  for  serving  the  case-made  therefore 
expired  on  April  23,  1909.  There  is  nothing 
In  the  record  to  show  that  it  was  ever  serv- 
ed on  the  county  attorney.  The  purported 
case-made  contains  a  stipulation,  signed  by 
the  county  attorney,  to  the  effect  that  he 
waives  notice  of  the  time  and  place  of  pre- 
senting same  to  the  judge  for  settlement 
and  signing,  and  agrees  that  the  same  may 
be  settled  and  signed  by  the  judge  at  the 
latter's  convenience.  This  is  dated  May  8, 
1909,  15  days  after  the  time  allowed  for 
serving  the  case-made.  That  does  not  show 
that  the  case-made  was  served  on  the  coun- 
ty attorney;  and  if  it  did,  It  would  be  no 
showing  that  it  was  served  within  the  time 
allowed.  No  case-made  will  be  considered 
by  this  court  which  does  not  show  positive- 
ly and  affirmatively  that  it  was  served  upon 
the  county  attorney  within  the  time  allowed 
by  the  trial  court  Box  v.  State,  111  Pac 
655;  Wilson  v.  United  States,  111  Pac.  659; 
Abel  v.  Blair,  8  Okl.  899,  41  Pac.  842 ;  Poison 
r.  PurcelL  4  Okl.  98,  46  Pac  578 ;  Horner  v. 


Christy,  4  Okl.  553,  46  Pac.  561 ;  Gibson  v. 
State,  8  Okl.  Cr.  594,  107  Pac.  739. 

The  appeal  herein  is  therefore  dismissed, 
and  a  mandate  will  issue,  directing  the  coun- 
ty court  of  Pittsburg  county  to  enforce  its 
judgment  herein.  All  concur. 


COHN  v.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.  Dec. 
19,  1910.) 

(Syllabus  by  the  Court.) 

1.  Criminal  Law  (8  1087*)— Appeal— Case- 
Made— Service. 

No  case-made  in  a  criminal  Taction  will  be 
considered  on  appeal,  unless  it  is  affirmatively 
shown  that  it  was  served  upon  the  county  at- 
torney within  the  time  prescribed  by  the  trial 
court  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  8  1087.*] 

2.  Criminal  Law  (§  1114*)— Appeal^- Case- 
Made— Review. 

Where,  because  of  some  defect  or  omission, 
a  purported  case-made  cannot  be  considered  as 
such,  but  contains  a  transcript  of  the  record 
proper  and  is  duly  certified  as  a  transcript, 
assignments  of  error  predicated  upon  the  record 
proper  may  be  considered  by  the  appellate  court 
upon  such  transcript 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  %  1114.*] 

8.  Criminal  Law  (|  1088*)— Appeal— Record 
— Instructions. 

The  instructions  to  the  jury,  when  given  in 
writing  and  filed,  or,  if  given  orally,  when  tran- 
scribed and  filed,  become  a  part  of  the  record 
proper  In  this  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  %  2797;  Dec  Dig.  |  1088.*] 

4*  Criminal  Law  (|  789*)— Instructions— 
Reasonable  Doubt. 

The  court  instructed  the  jury  that  If  they 
believed  from  the  evidence  beyond  a  reasonable 
doubt  or  if  the  circumstances  were  sufficiently 
strong  to  lead  them  to  believe  beyond  a  reason- 
able doubt  that  the  defendant  was  guilty,  then 
they  should  convict  Held,  upon  a  considera- 
tion of  the  instructions  as  a  whole,  that  the 
jury  must  have  understood  that  the  only  cir- 
cumstances which  they  could  consider  were 
those  proved,  and  that  they  should  convict  only 
if  the  positive  evidence  in  the  case,  or  the  cir- 
cumstances proved,  established  the  defendant's 
guilt  beyond  a  reasonable  doubt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Si  1846-1849,  1904-1922;  Dec. 
Dig.  |  789.*] 

5.  Criminal  Law  (J  1144*)— Appeal. 

Where  an  instruction  given  in  the  trial  of 
a  case  may  or  may  not  have  been  correct,  de- 
pending for  its  correctness  upon  the  evidence  in 
the  case,  and  the  evidence  is  not  properly  pre- 
served for  review,  either  by  case-made  or  bill 
of  exceptions,  the  presumption  that  the  court 
charged  the  jury  correctly  must  prevail. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  8082;  Dec.  Dig.  |  1144.*] 

Appeal  from  Pittsburg  County  Court;  R. 
W.  Higgins,  Judge. 
Harry  Conn  was  convicted  of  selling  malt 
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liquor,  and  his  punishment  was  assessed  at 
Imprisonment  for  a  period  of  60  days  and  a 
fine  of  $200.  From  an  order  overruling  a 
motion  for  a  new  trial,  he  appeals.  Affirmed. 

J.  G.  Harley  and  Stuart,  Gordon  &  Lledtke, 
for  plaintiff  in  error.  Fred  8.  Caldwell,  for 
the  State. 

RICHARDSON,  J.  The  court  overruled 
plaintiff  In  error's  motion  for  a  new  trial 
and  pronounced  sentence  on  March  19,  1909, 
and  on  that  day  gave  plaintiff  In  error  30 
days  within  which  to  serve  his  case-made  on 
the  county  attorney.  On  April  17,  1909,  the 
court  granted  plaintiff  In  error,  on  the  hit- 
ter's motion,  five  additional  days  for  the 
service  of  the  case-made.  The  time  for  serv- 
ing the  case-made  therefore  expired  on  April 
23,  1909.  There  Is  nothing  in  the  record  to 
show  that  it  was  ever  served  on  the  county 
attorney.  The  purported  case-made  contains 
a  stipulation,  signed  by  the  county  attorney, 
to  the  effect  that  he  waives  notice  of  the 
time  and  place  of  presenting  same  to  the 
judge  for  settlement  and  signing,  and  agrees 
that  the  same  may  be  settled  and  signed  by 
the  judge  at  the  latter's  convenience.  This 
is  dated  May  8,  1909,  15  days  after  the  time 
allowed  for  serving  the  case-made.  That 
does  not  show  that  the  case-made  was  served 
on  the  county  attorney;  and  if  It  did,  it 
would  be  no  showing  that  it  was  served 
within  the  time  allowed.  No  case-made  will 
be  considered  by  this  court,  unless  it  is  shown 
positively  and  affirmatively  that  it  was 
served  upon  the  county  attorney  within  the 
time  allowed  by  the  trial  court  Box  v. 
State,  111  Pac.  655 ;  Wilson  v.  United  States, 
111  Pac.  659;  Abel  v.  Blair,  3  OkL  399,  41 
Pac  342;  Poison  v.  Purcell,  4  Okl.  93,  46 
Pac.  578;  Horner  v.  Christy,  4  Okl.  553,  46 
Pac.  561;  Gibson  v.  State,  3  OkL  Cr.  394, 
107  Pac  739. 

The  judge  of  the  county  court  has  certi- 
fied, however,  that  the  purported  case-made 
contains  a  true  and  correct  transcript  of  the 
record  in  said  cause,  and,  treating  the  same 
as  a  transcript,  we  may  examine  such  as- 
signments of  error  as  are  predicated  upon 
the  record  proper. 

The  first  is  that  the  court  erred  in  giving 
the  Jury  the  following  instruction:  "If  you 
gentlemen  believe  from  the  evidence  beyond 
a  reasonable  doubt,  or  if  the  circumstances 
are  sufficiently  strong  as  to  lead  you  to  be- 
lieve beyond  a  reasonable  doubt,  that  the 
defendant  did  commit  the  crime  of  selling 
malt  liquor  to  M.  L  Billings,  in  Pittsburg 
county,  Oklahoma,  and  since  March  17, 1908, 
and  prior  to  the  17th  day  of  November,  1908, 
the  day  of  the  filing  of  the  information  here- 
in, then  it  is  your  duty  to  convict;  other- 
wise acquit"  The  instructions,  by  statute, 
are  made  a  part  of  the  record  proper  in  this 
Jurisdiction  (Humphrey  v.  State,  3  Okl.  Cr. 
504.  108  Pac  978;  Reed  r.  U.  S.,  2  OkL  Cr. 


REPORTER  (Okl. 

652,  103  Pac.  371),  and  the  action  of  the  court 
In  giving  this  instruction  may  therefore  be 
reviewed.  The  objection  is  to  that  portion 
of  the  instruction  in  which  the  court  said, 
"or  If  the  circumstances  are  sufficiently 
strong  as  to  lead  you  to  believe  beyond  a  rea- 
sonable doubt  that  the  defendant  did  commit 
the  crime,  *  •  •  then  it  is  your  duty  to 
convict"  It  Is  contended  that  the  Jury  were 
not  limited  by  this  instruction  to  the  circum- 
stances in  evidence,  but  were  authorized  to 
consider  any  circumstances  of  which  they 
may  have  had  private  knowledge.  We  are 
far  from  approving  the  form  of  the  instruc- 
tion, but  we  think  the  jury  could  not  but 
have  understood  that  they  might  consider 
only  such  circumstances  as  were  proven  in 
determining  the  defendant's  guilt  or  Inno- 
cence. 

In  instruction  No.  3  the  court  specifically 
Instructed  the  Jury  that,  if  they  entertained 
a  reasonable  doubt  as  whether  the  defend- 
ant's guilt  had  been  proven,  they  should  ac- 
quit; and  the  last  instruction  given  was  as 
follows:  "The  court  instructs  the  Jury  that 
a  reasonable  doubt  Is  that  state  of  the  case 
which,  after  the  entire  comparison  and  con- 
sideration of  all  the  evidence,  leaves  the 
minds  of  the  jurors  in  that  condition  that 
they  cannot  say  they  feel  an  abiding  convic- 
tion, to  a  moral  certainty,  of  the  truth  of  the 
charge.  The  burden  of  the  proof  Is  upon  the 
prosecutor.  All  the  presumptions  of  law  in- 
dependent of  evidence  are  in  favor  of  in- 
nocence, and  every  person  is  presumed  to  be 
innocent  until  he  is  proved  guilty.  If,  upon 
such  proof,  there  is  a  reasonable  doubt  re- 
maining, the  accused  is  entitled  to  the  bene- 
fit of  It  by  an  acquittal,  for  it  is  not  suffi- 
cient to  establish  a  probability,  though  a 
strong  one,  arising  from  the  doctrine  of 
chances,  that  the  fact  charged  is  more  likely 
to  be  true  than  the  contrary,  but  the  evidence 
must  establish  the  truth  of  the  fact  to  a 
reasonable  and  moral  certainty— a  certainty 
that  convinces  and  directs  the  understand- 
ing, and  satisfies  the  reason  and  judgment 
of  those  who  are  bound  to  act  conscientiously 
upon  it  This  we  take  to  be  proof  beyond  a 
reasonable  doubt" 

Considering  the  charge  as  a  whole,  we  are 
satisfied  that  no  person,  possessing  the  qual- 
ifications prescribed  by  law  for  jurors,  could 
have  interpreted  the  Instruction  complained 
of  as  meaning  anything  else  than  that  the 
only  circumstances  which  they  could  consider 
against  the  defendant  were  those  proved 
against  him;  and  that  the  jury  should  con- 
vict him  only  if  the  positive  evidence  in  the 
case,  or  the  circumstances  proved,  estab- 
lished his  guilt  beyond  a  reasonable  doubt 

The  second  instruction  given  was  merely 
a  copy  of  that  portion  of  the  statute  defining 
the  offense  charged,  and  it  is  urged  that  the 
court  erred  in  not  submitting  to  the  jury  in 
said  instruction  the  exceptions  contained  In 
the  statute.    It  is  stated  In  the  brief  that 
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there  are  ways  In  which  a  person  may  sell, 
barter,  or  give  away  liquor  without  violating 
the  law,  and  that  the  Jury  were  not  Informed 
as  to  what  they  were.  There  Is  no  merit  In 
the  contention.  If  the  defendant  was  within 
the  exception  or  exceptions,  which  are  enu- 
merated in  a  different  section,  as  we  have 
repeatedly  held  that  was  a  matter  of  defense 
for  him  to  raise  by  evidence,  and,  as  the  evi- 
dence Is  not  properly  before  us,  there  is  no 
showing  that  he  did  so.  The  presumption  Is 
that  the  court  charged  the  Jury  correctly; 
and  we  shall  not  presume  that  the  defendant 
was  a  dispensary  agent 

No  other  assignments  have  been  presented 
wWch  may  be  considered  upon  the  record 
proper,  and  the  Judgment  of  the  county  court 
Is  therefore  affirmed.   All  concur. 


COHN  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Dec 
19,  1W0.) 

(Byttabut  by  the  Court.) 

1.  Criminal  Law  (S  1087*)— Appeal— Case- 
Made — Sebvice. 

No  case-made  will  be  considered  on  appeal, 
unless  it  is  affirmatively  shown  that  it  was 
served  upon  the  county  attorney  within  the 
time  fixed  by  the  trial  court  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  §  1087  *] 

2.  Cbiminal  Law  (§  1105*)— Appeal— Tban- 
scRiPT  of  Recobd— Certification. 

A  special  jndge  for  the  trial  of  a  single 
case  in  the  county  court  cannot,  after  the  ren- 
dition of  final  Judgment,  certify  a  transcript  of 
the  record  in  such  case;  he  not  being  the  cus- 
todian of  the  records. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  1105.*] 

Appeal  from  Pittsburg  County  Court;  T. 
D.  Davis,  Special  Judge. 

Harry  Conn  was  convicted  of  violating 
the  prohibition  law  and  sentenced  to  impris- 
onment for  a  term  of  six  months,  and  to  pay 
a  fine  of  $500.  He  filed  a  motion  for  a  new 
trial,  which  was  heard  and  overruled,  and 
he  appeals.   Appeal  dismissed. 

J.  G.  Harley  and  Stuart,  Gordon  &  Liedt- 
ke,  for  plaintiff  In  error.  Fred  S.  Caldwell, 
for  the  State. 

RICHARDSON,  J.  The  only  matter  con- 
tained In  the  case-made  herein,  which  pur- 
ports to  show  that  the  same  was  ever  served 
upon  the  county  attorney,  is  the  following: 
"I,  the  undersigned  county  attorney  for  Pitts- 
burg county,  Oklahoma,  attorney  of  record 
for  the  above-named  plaintiff,  do  hereby 
waive  notice  of  the  time  and  place  of  pre- 
senting the  above  and  foregoing  case-made 
to  the  Judge  of  said  county  court  before 
whom  said  cause  was  tried,  for  settlement 
and  signing,  and  hereby  waive  and  agree 
that  said  case-made  may  be  presented  to  said 
Judge  for  settlement  and  signing,  and  be 


settled  and  signed  and  allowed  by  said  Judge 
at  any  time  when  it  may  be  convenient  for 
him  to  do  so.  (Signed)  T.  R.  Dean,  county 
attorney  by  J.  Read  Moore,  assistant  county 
attorney."  This  waiver  and  agreement  does 
not  accept  service  of  the  case-made  or  waive 
the  suggestion  of  amendments.  It  does  not 
show  that  the  case-made  was  ever  served. 
Moreover,  tne  waiver  and  agreement  is  not 
dated,  and  the  time  of  its  execution  is  left 
wholly  to  conjecture.  No  case-made  will  be 
considered  by  this  court,  unless  It  is  shown 
positively  and  affirmatively  that  it  was  serv- 
ed upon  the  county  attorney,  and  that  it  was 
so  served  within  the  time  fixed  by  the  trial 
court  for  that  purpose. 

Nor  can  we  treat  any  portion  of  the  papers 
before  us  as  a  transcript  of  the  record.  The 
cause  was  tried  before  a  special  Judge,  and 
the  special  Judge  has  certified  the  case-made. 
This  he  had  the  power  to  do  by  statute; 
but  he  had  no  authority  to  certify  a  tran- 
script A  transcript  of  the  record  proper 
can  be  authenticated  only  by  the  custodian 
of  the  record,  and  this  the  special  Judge  is 
not  The  regular  Judge  of  the  county  court 
is  the  custodian  of  the  records  of  the  county 
court  Just  as  the  clerk  of  the  district  court 
Is  the  custodian  of  the  records  of  that  court 
Durant  v.  State,  3  OkL  Cr.  447,  106  Pac  651; 
Lewis  v.  State,  8  OkL  Cr.  448,  106  Pac.  647. 
The  special  Judge,  SO  days  after  the  rendi- 
tion of  Judgment  In  this  case,  could  no 
more  certify  a  transcript  of  the  Judgment 
orders,  and  files  In  the  case,  than  he  could 
to-day,  by  appending  his  certificate  to  a  copy 
of  any  Journal  entry  in  the  county  court, 
make  the  same  a  legally  certified  copy.  He 
has  no  more  power  in  such  case  to  certify  a 
transcript  of  the  record,  than  the  regular 
county  Judge  or  the  clerk  of  the  district 
court  would  have,  after  the  expiration  of 
their  term  of  office. 

The  appeal  in  this  case  Is  therefore  dis- 
missed.  All  concur. 


BROWN  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  6,  1911.) 

(Byttabut  by  the  Court.) 
Gaming  (8  88*)— Conducting  Pokes  Games 

— Sufficiency  of  Indictment. 

An  indictment  which  charges  a  person  with 
conducting  the  prohibited  game  of  poker  for  val- 
ue, but  which  fails  to  charge  that  the  persons 
who  played  at  the  game  were  playing  for  mon- 
ey or  representative  of  value,  does  not  charge  a 
public  offense  under  onr  statute. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  8  242;  Dec.  Dig.  §  88.*] 

Appeal  from  Tulsa  County  Court;  N.  J. 
Gubser,  Judge. 

David  Brown  was  convicted  of  conducting 
a  poker  game,  and  he  appeals.  Reversed  and 
remanded,  with  directions. 
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Davidson  &  Malloy,  for  appellant  Chas. 
West,  Atty.  Gen.,  and  Smith  0.  Matson,  Asst 
Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J.  The  plaintiff  In  error 
was  tried  on  an  information  in  the  county 
court  of  Tulsa  county,  and  Judgment  ren- 
dered against  him  on  the  16th  day  of  Sep- 
tember, 1908,  on  a  charge  of  conducting  a 
poker  game.  His  punishment  was  fixed  at 
a  fine  of  $100  and  Imprisonment  in  the  coun- 
ty Jail  for  80  days,  and  he  has  perfected  his 
appeal  to  this  court 

The  only  question  we  shall  consider  in 
this  record  is  the  sufficiency  of  the  informa- 
tion, the  charging  part  of  which  is  as  fol- 
lows: "That  on  the  14th  day  of  June,  1908, 
in  Tulsa  county,  state  of  Oklahoma,  Dave 
Brown,  late  of  said  county,  and  within  the 
Jurisdiction  of  this  court,  did  unlawfully 
conduct  the  prohibited  game  of  poker  for 
a  representative  of  value,  contrary  to  the 
form  of  the  statute  in  such  cases  made  and 
provided,  against  the  peace  and  dignity  of 
the  state  of  Oklahoma."  Appellant  filed  a 
demurrer  to  this  information,  which  was 
overruled,  and  he  excepted.  After  convic- 
tion he  filed  motions  in  arrest  of  Judgment 
and  for  a  new  trial,  in  both  of  which  he 
raised  the  question  of  the  sufficiency  of  the 
information,  which  motions  were  overruled 
and  be  excepted.  The  statute  under  which 
this  appellant  was  prosecuted  and  convicted 
reads  as  follows:  "Every  person  who  deals, 
plays,  or  carries  on,  opens  or  causes  to  be 
opened,  or  conducts,  either  as  owner  or  em- 
ploye, whether  for  hire  or  not  &ny  game  of 
faro,  monte,  poker,  roulette,  craps  or  any 
banking  or  percentage  game  played  with 
dice,  cards,  or  any  device,  for  money,  checks, 
credit  or  any  representative  of  value,  is 
guilty  of  a  misdemeanor,  and  is  punishable 
by  a  fine  of  not  less  than  one  hundred  dol- 
lars, nor  more  than  one  thousand  dollars, 
and  by  imprisonment  in  the  county  Jail  for 
a  period  of  not  less  than  thirty  days,  nor 
more  than  six  months."  Snyder's  Comp. 
Laws  1909,  }  2422.  The  Information  in  this 
case  charges  that  the  plaintiff  hi  error  "did 
unlawfully  conduct  the  prohibited  game  of 
poker  for  a  representative  of  value."  The 
information  does  not  charge  an  offense  under 
the  foregoing  statute. 

In  discussing  a  similar  information,  based 
upon  a  similar  statute  in  California,  the  Su- 
preme Court  of  that  state  says:  "To  con- 
stitute it  an  offense  to  conduct  the  game,  it 
(the  game)  must  be  'played  for  money,  checks, 
credit  or  any  other  representative  of  value.' 
The  information  does  not  charge  that  the 
game  was  played  for  money,  but  that  the 
defendant  conducted  it  for  money.  It  may 
be  that  those  who  were  engaged  in  the  game 
were  playing  for  amusement  and  paid  the 
defendant  a  fixed  sum,  hi  no  way  dependent 
upon  the  result  of  the  game  for  conducting 


it  This  would  be  within  the  allegations 
of  the  information,  but  it  would  not  be  a 
public  offense  or  within  the  statute."  Peo- 
ple v.  Carroll,  80  Cal.  153,  22  Pac.  129.  This 
Information  should  not  only  have  charged 
that  the  appellant  conducted  the  game  for 
a  representative  of  value,  but  that  those 
who  played  at  the  game  played  for  a  rep- 
resentative of  value.  The  case  of  Proctor  v. 
Territory,  18  Okl.  378,  92  Pac.  889,  is  a  case 
identical  with  this  in  point  of  principle.  In 
that  case  the  information  failed  to  charge 
that  the  person  who  conducted  the  game 
did  so  for  value.  In  this  case  the  informa- 
tion charges  that  the  person  conducting  the 
game  did  so  for  value,  but  falls  to  charge 
that  the  persons  who  played  at  the  game 
were  playing  for  money  or  a  representative 
of  value.  The  information  falls  to  charge 
a  public  offense  under  the  statute,  and  the 
motion  of  the  appellant  filed  in  arrest  of 
Judgment  in  the  county  court  should  have 
been  sustained. 

The  Judgment  of  the  trial  court  is  revers- 
ed and  the  cause  remanded,  with  directions 
to  the  court  below  to  sustain  the  motion 
in  arrest  of  Judgment  and  give  the  county 
attorney  leave  to  amend  the  information  if 
desired,  and  for  such  other  and  further  pro- 
ceedings as  may  be  proper. 

FURMAN,  P.  J.,  and  DOYLE,  J.,  concur. 


DAVIS  v.  STATE 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Dec.  20,  1910.) 

(Syttabua  by  the  Court.) 

1.  Indictment  and  Information  (§§  62,  119, 
161*V— Amendment— Contents— Prelimina- 
ry Tbiai/— Verification. 

(a)  It  is  not  error  to  permit  a  county  attor- 
ney to  amend  an  information  in  matter  of  form 
or  substance  where  the  same  can  be  done  with- 
out" material  injury  to  the  defendant  even 
though  the  trial  may  have  begun. 

(b)  In  an  information  for  a  felony,  it  is  not 
necessary  that  it  should  be  alleged  that  a  de- 
fendant has  bad  a  preliminary  hearing  before 
an  examination  magistrate,  or  had  waived  such 
hearing,  or  that  the  magistrate,  had  bound  the 
defendant  over  upon  the  accusation  charged  in 
the  information. 

(c)  If  an  information  does  allege  that  a  defend- 
ant has  had  a  preliminary  trial  before  an  ex- 
amining magistrate,  or  that  he  had  waived  such 
trial,  and  the  magistrate  had  bound  the  defend- 
ant over  to  answer  the  charge  against  him,  such 
allegations  are  wholly  foreign  and  Irrelevant 
to  the  information,  and  will  be  treated  as  sur- 
plusage. 

(d)  It  is  not  necessary  that  an  Information 
in  a  felony  case  should  be  verified  by  the  coun- 
ty attorney  or  any  other  person. 

[Ed.  Note.— For  other  coses,  see  Indictment 
and  Information,  Cent.  Dig.  H  163-168,  311- 
314,  516-623:  Dec.  Dig.  81  62,  119,  161.*] 

2.  Criminal  Law  (88  560,  661,  782*)— Jusn- 
ncATTON— Criminal  Law— Verdict. 

(a)  It  is  error  for  the  court  to  instruct  the 
jury  that  it  must  appear  to  their  reasonable 
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satisfaction  that  the  defendant  was  justified  be- 
fore they  can  acquit  him. 

(b)  A  verdict  of  not  guilty  is  not  a  verdict 
of  innocence,  but  is  only  a  verdict  of  not  prov- 
en; and  it  may  often  happen  that  under  the 
law  and  the  evidence  a  jury  is  required  to  find 
a  defendant  not  guilty  when  each  member  of 
the  jury  may  not  be  satisfied  of  his  innocence. 

(c)  Our  statute  is  mandatory  that  a  defend- 
ant must  be  acquitted  by  the  jury  when  they 
are  not  satisfied  of  his  guilt  from  competent  evi- 
dence beyond  a  reasonable  doubt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  1266, 1267, 1909-1911;  Dec 
Dig.  H  660,  561,  782.»] 

Appeal  from  District  Court,  Greer  Coun- 
ty; J.  E.  Tolbert,  Judge. 

A  H.  Davis  was  convicted  of  an  assault 
with  Intent  to  do  bodily  harm,  and  his  pun- 
ishment was  assessed  by  the  court  at  confine- 
ment In  the  county  jail  at  hard  labor  for  a 
period  of  six  months.  Defendant  appealed. 
Reversed. 

J.  L.  Carpenter,  for  appellant  Smith  O. 
Matson,  Asst  Atty.  Gen.,  for  the  State. 

FURMAN,  P.  J.  1.  The  information  In 
this  case  Is  as  follows:  "In  the  District 
Court  of  Greer  County.  State  of  Oklahoma 
v.  A.  H.  Davis.  1,597.  Information.  In  the 
name  and  by  the  authority  of  the  state  of 
Oklahoma,  comes  now  H.  D.  Henry,  county 
attorney  of  Greer  county,  state  of  Oklahoma, 
and  in  behalf  of  said  state  presents  In  and  to 
the  district  court  of  said  county  at  the  May, 
nineteen  hundred  and  eight  term  of  said 
court,  that  heretofore,  to  wit  on  or  about  the 
fourteenth  day  of  March,  nineteen  hundred 
and  eight,  in  the  county  of  Greer,  state  of 
Oklahoma,  one  A  H.  Davis  did,  then  and 
there,  intentionally,  willfully,  wrongfully,  un- 
lawfully, and  feloniously,  with  intent  to  kill 
William  Dinley,  with  a  kind  of  firearm,  to 
wit  a  loaded,  double-barrel  shotgun,  which 
he,  the  said  A  H.  Davis,  then  and  there  had 
and  held  in  his  hands,  did  then  and  there 
unlawfully  and  feloniously  make  an  assault 
upon  the  said  William  Dinley,  by  shooting 
at  and  toward  the  said  William  Dinley,  there- 
by discharging  from  said  loaded  shotgun  with 
powder  and  leaden  shots  one  load  of  powder 
and  leaden  shots  at  and  toward  the  said  Wil- 
liam Dinley,  and  striking  him  in  the  face  and 
head  of  the  body  and  person  of  the  said  Wil- 
liam Dinley,  and  the  said  A.  H.  Davis  in  man- 
ner and  form  aforesaid  did  then  and  there 
willfully,  intentionally,  wrongfully,  unlawful- 
ly, and  feloniously  attempt  to  and  did  shoot 
the  said  William  Dinley,  contrary  to  the  form 
of  the  statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state  of  Oklahoma.  And  thereafter,  on 
the  20th  day  of  April,  1908,  the  said  A  H. 
Davis,  having  been  duly  charged  with  said 
offense  before  T.  A  Putnam,  an  examining 
magistrate  of  said  county,  with  jurisdiction 
in  this  regard,  was  duly  tried  on  a  prelimina- 
ry examination  upon  said  charge,  and  was  by 
said  magistrate  held  to  this  court  upon  said 


charge.  H.  D.  Henry,  County  Attorney  of 
Greer  County,  Oklahoma." 

After  the  Jury  had  been  impaneled  and  the 
county  attorney  had  made  his  opening  state- 
ment counsel  for  appellant  objected  to  the 
Introduction  of  any  testimony  in  this  case 
because  the  Information  did  not  conclude 
"against  the  peace  and  dignity  of  the  state," 
as  required  by  section  19,  art  7,  Const  The 
county  attorney  requested  permission  to 
amend  the  information  by  striking  out  (he 
last  six  lines,  which  request  was  by  the  court 
granted.  The  defendant  objected  to  the  ac- 
tion of  the  court  in  permitting  the  informa- 
tion to  be  amended  and  excepted  to  the  rul- 
ing of  the  court  thereon.  It  is  not  error  to 
permit  a  county  attorney  to  amend  an  Infor- 
mation in  matter  of  form  or  substance  where 
the  same  can  be  done  without  material  In- 
jury to  the  defendant  even  though  the  trial 
may  have  begun.  Howard  v.  State,  2  OkL  Or. 
200,  101  Pac.  181.  The  amendment  com- 
plained of  consisted  in  permitting  the  county 
attorney  to  strike  out  that  portion  of  the  in- 
formation alleging  that  the  defendant  had 
had  an  examining  trial  prior  to  the  filing  of 
the  information.  In  the  prosecution  of  a  de- 
fendant by  Information  for  a  felony,  it  is  not 
necessary  that  the  information  should  allege 
that  there  was  a  preliminary  hearing  before 
a  committing  magistrate,  or  a  waiver  of  the 
same,  and  that  the  defendant  had  been  com- 
mitted by  the  magistrate  to  answer  the  ac- 
cusation contained  in  the  information,  al- 
though such  facts  must  exist  In  order  to 
authorize  the  filing  of  such  information. 
Whether  or  not  an  examination  has  or  has 
not  been  had  is  not  a  question  of  pleading, 
but  is  a  question  of  fact  to  be  raised  by  the 
defendant  or  not  at  his  option  by  a  motion 
to  set  aside  the  information.  Canard  v. 
State,  2  OkL  Cr.  605, 103  Pac.  737,  881.  If  an 
information  does  allege  that  the  defendant 
has  had  a  preliminary  trial  before  an  exam- 
ining magistrate,  such  allegation  is  wholly 
foreign  and  irrelevant  to  the  Information, 
and  will  be  treated  as  surplusage.  Ran  Wood 
v.  State,  3  Okl.  Cr.  653,  107  Pac.  937. 

The  requirement  of  our  statute  that  an  in- 
formation must  be  verified  applies  only  to 
misdemeanor  coses.  There  is  no  require- 
ment in  this  state,  either  by  constitutional 
provision  or  statute  law,  that  an  informa- 
tion charging  a  felony  must  be  verified  by 
the  county  attorney  or  any  other  person. 
The  verified  complaint  filed  with  the  ex- 
amining magistrate  as  provided  by  section 
6577,  Snyder's  Comp.  Laws  Okl.  1909,  and 
the  evidence  taken  under  oath  in  the  pre- 
liminary examination  of  the  accused  as  re- 
quired by  section  30,  art  2,  of  the  state  Con- 
stitution, and  the  defendant  being  held  to 
answer  by  the  magistrate,  or  the  fact  that 
the  accused  waived  such  preliminary  exami- 
nation and  thereby  admitted  the  existence  of 
probable  cause  to  believe  him  guilty,  are  suf- 
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flcient  to  authorize  the  county  attorney  to 
file  an  information  against  him  without  veri- 
fying said  information.  See  In  re  Talley 
(decided  at  the  present  term)  112  Pac.  36. 
We  therefore  hold  that  it  was  not  necessary 
for  the  information  to  he  verified  either  be- 
fore or  after  the  amendment  had  been  permit- 
ted, and  that  the  court  did  not  err  in  per- 
mitting the  county  attorney  to  so  amend  the 
information,  and  In  not  requiring  the  in- 
formation to  be  verified  after  It  was  amended. 

2.  The  thirteenth  instruction  of  the  court 
to  the  Jury  is  as  follows:  "You  are  instruct- 
ed that,  if  you  believe  from  the  evidence  that 
the  defendant  with  a  shotgun  Intentionally 
shot  the  prosecuting  witness  as  charged  in 
the  information,  then,  before  such  shooting 
can  be  justified  on  the  grounds  of  self-de- 
fense, It  must  appear  to  the  reasonable  sat- 
isfaction of  the  jury  from  the  whole' of  the 
evidence  that  the  defendant  at  the  time  of 
the  shooting  had  reasonable  ground  to  be- 
lieve and  did  believe  that  the  prosecuting 
witness  and  his  companion,  Norrls,  or  one  of 
them,  was  then  about  to  kill  him  or  do  him 
some  great  bodily  harm,  and  that  the  defend- 
ant had  reasonable  cause  to  believe  and  did 
believe  that  there  was  imminent  danger  of 
such  design  on  the  part  of  the  prosecuting 
witness  and  said  Norrls,  or  either  of  them, 
being  accomplished,  and  that  the  defendant 
did  shoot  and  wound  the  prosecuting  witness 
to  prevent  such  harm  to  himself,  and  not  to 
gratify  a  grudge."  This  instruction  was 
duly  excepted  to  by  the  defendant  at  the 
time  it  was  given,  and  is  assigned  as  error 
in  the  brief  of  counsel  for  the  defendant 
We  believe  that  this  Instruction  is  erroneous 
because  it  did  not  require  the  Jury  to  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  Intentionally  shot  the 
prosecuting  witness,  and  for  the  further  rea- 
son that  it  required  the  Jury  to  believe  to 
their  reasonable  satisfaction  from  the  whole 
evidence  that  the  defendant  at  the  time  of 
the  shooting  had  reasonable  ground  to  be- 
lieve, and  did  believe,  that  the  prosecuting 
witness  and  his  companion,  Norrls,  or  one  of 
them,  was  about  to  kill  him,  or  do  him  some 
great  bodily  harm.  It  is  not  necessary  that 
a  jury  should  be  reasonably  satisfied  that  a 
defendant  is  not  guilty  before  they  can  ac- 
quit him.  It  Is  their  duty  to  acquit  the  de- 
fendant when  the  testimony  fails  to  satisfy 
them  beyond  a  reasonable  doubt  that  he  is 
guilty.  If  they  entertain  a  reasonable  doubt 
as  to  the  guilt  of  the  defendant,  they  must 
acquit  him,  although  each  member  of  the 
Jury  may  not  be  reasonably  satisfied  of  his 
Innocence.  A  verdict  of  not  guilty  is  not  a 
verdict  of  Innocence,  but  is  a  verdict  of  not 
proven;  and  it  may  often  happen  that  a  Jury 
under  the  law  and  under  the  evidence  are 
required  to  find  the  defendant  not  guilty 
when  each  member  of  such  Jury  may  not  be 
satisfied  of  his  Innocence.    Our  statute  is 


mandatory  that  a  defendant  is  entitled  to  an 
acquittal  where  his  guilt  is  not  proven  by  com- 
petent evidence  beyond  a  reasonable  doubt 
It  Is  true  that  In  another  part  of  the  Instruc- 
tions the  court  did  correctly  define  the  doc- 
trine of  reasonable  doubt;  and  the  court  also 
instructed  the  jury  that  they  must  consider 
the  entire  charge  as  a  whole,  but  the  trouble 
is  that  the  court  erred  in  its  instruction  up- 
on the  pivotal  point  in  this  case,  and  no  one 
can  tell  as  to  whether  or  not  the  Jury  acted 
upon  this  erroneous  Instruction,  or  upon  the 
correct  Instruction  given  elsewhere.  An  er- 
roneous instruction  upon  a  material  issue 
cannot  be  cured  by  a  correct  instruction  up- 
on the  same  Issue  in  another  part  of  the 
charge  of  the  court  Instructions  which  are 
contradictory  and  which  cannot  be  harmon- 
ized when  they  relate  to  a  material  issue  In 
a  case  cannot  be  said  to  be  sufficient  and 
do  not  constitute  harmless  error.  If  the 
court  does  not  harmonize  Its  own  instruc- 
tions, how  can  it  be  expected  that  the  jury 
would  'or  could  do  so?  Contradictory  in- 
structions which  are  material  to  the  Issues 
in  the  case  cannot  be  otherwise  than  In- 
jurious because  they  tend  to  confuse  and 
mislead  the  Jury.  See  Price  v.  State,  1  Okl. 
Cr.  859,  98  Pac.  447.  The  other  errors  com- 
plained of  by  counsel  for  the  defendant  are 
not  material,  and  could  not  have  Influenced 
the  Jury  adversely  to  the  defendant  We 
must  presume  that  the  Jury  were  at  least 
men  of  ordinary  intelligence,  and  that  they 
were  capable  of  understanding  the  instruc- 
tions of  the  court,  unless  such  instructions 
were  contradictory  upon  some  material  point 
For  error  of  the  court  in  giving  instruction 
No.  18,  this  case  is  remanded,  with  directions 
to  the  trial  court  to  set  aside  the  verdict  and 
grant  the  defendant  a  new  trial. 

DOYLE  and  RICHARDSON,  JJ.,  concur. 


GHIONE  v.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  7,  1911.) 

Trespass  (f  79*)— Criminal  Trespass— Evi- 
dence. 

Where  defendant  went  on  a  lot  with  the 
consent  of  the  owner,  and  erected  a  house 
thereon,  and  lived  on  it  for  several  years  with 
the  owner's  consent,  it  does  not  authorise  a 
conviction,  under  Comp.  Laws  1909,  |  2515.  for 
intruding  or  squatting  on  the  land  of  another 
within  an  incorporated  city  or  village  with- 
out authority  from  the  owner. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  5  169;  Dec.  Dig.  8  79.*] 

Appeal  from  Coal  County  Court;  R.  H. 
Wells,  Judge. 

Mike  Ghlone  was  convicted  of  feloniously 
intruding  on  another's  land,  and  appeals. 
Reversed. 
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Cutler,  Trice  &  Mclnnls,  for  plaintiff  In 
error.  Chas.  West,  Atty.  Gen.,  and  Smith  0. 
Matson,  Aaat  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Mike 
Ghlone,  was  convicted  and  sentenced  to  pay 
a  fine  of  $25,  in  the  county  court  of  Coal 
county,  upon  an  information  the  charging 
part  of  which  is  as  follows :  "That  on  the  30th 
day  of  July,  A.  D.  1906,  in  Coal  county,  state 
of  Oklahoma,  Mike  Ghlone  and  Constantino 
Barizone,  In  violation  of  section  2392  of  Wil- 
son's Statutes  of  Oklahoma,  unlawfully,  will- 
fully, and  feloniously  intrude  upon  lot  2, 
block  29,  town  of  Lehigh,  without  license  or 
authority  of  the  owner  of  said  lot"  From 
such  judgment  an  appeal  was  taken  by  fil- 
ing In  this  court  on  September  22,  1909,  a 
petition  in  error  with  case-made  attached. 

On  December  14,  1910,  the  Attorney  Gener- 
al filed  a  confession  of  error,  on  the  ground 
that  the  testimony  offered  failed  to  show 
the  commission  of  an  offense.  The  statute  on 
which  this  information  is  based  Is  as  follows: 
Section  2515,  Snyder's  Comp.  Laws  1909: 
"Every  person  who  Intrudes  or  squats  upon 
any  lot  or  piece  of  land  within  the  bounds 
of  any  Incorporated  city  or  village  without 
license  or  authority  from  the  owner  thereof, 
or  who  erects  or  occupies  thereon  any  hut, 
hovel,  shanty,  or  other  structure  whatever 
without  such  license  or  authority;  and  ev- 
ery person  who  places,  erects  or  occupies 
within  the  bounds  of  any  street  or  avenue  of 
such  city  or  village,  any  hut,  hovel,  shanty, 
or  other  structure  whatever,  is  guilty  of  a 
misdemeanor."  The  gravamen  of  this  offense 
is  the  intrusion  upon  the  lot  or  land  in  any 
Incorporated  city  or  village  without  license 
or  authority  from  the  owner  thereof. 

The  prosecuting  witness,  John  Constantino, 
testified  as  follows:  "Q.  Do  you  know  these 
defendants,  Mike  Ghlone  and  Constantino? 
A.  Yes.  Q.  State  whether  or  not  you  ever 
gave  either  one  of  them  any  permission  to 
go  upon  that  lot  and  put  a  house  there.  A. 
I  gave  them  permission  to  build  a  house  on 
there  with  the  understanding  not  to  disturb 
my  peace,  and  after  they  disturbed  my  peace 
I  gave  them  notice  of  20  days,  and  told  them 
if  they  did  not  get  out  In  20  days  to  leave 
the  house  there.  Q.  Which  one  of  these  men 
built  the  house?  To  which  one  did  you  give 
permission  to  build  the  house?  A  Mike 
Ghlone.  Q-  When  was  that?  A  It  was 
about  2%  years  ago,  or  about  3.  Q.  At 
the  time  he  built  the  house  on  your  lot,  it 
was  the  understanding  between  you  and  him 
that  the  house  should  be  there  and  stay 
there  as  long  as  Mike  wanted  to  occupy  it? 
A  Tea."  At  the  close  of  the  testimony  on 
behalf  of  the  prosecution,  the  defendants 
moved  the  court  to  instruct  the  jury  to  re- 
turn a  verdict  of  not  guilty,  which  motion 
was  overruled  by  the  court. 
The  motion  to  direct  a  verdict  of  not  guilty 


should  have  been  sustained.  The  undisputed 
facts  are  that  this  defendant  was  authorized 
and  went  upon  the  lot,  with  the  knowledge, 
consent,  and  permission  of  the  owner,  to 
erect  thereon  a  house  to  live  in,  and  that 
he  did  erect  a  house  thereon,  and  lived  in  it 
for  several  yean  with  the  owner's  consent. 
There  is  no  testimony  tending  to  show  the 
commission  of  a  crime. 

The  judgment  of  the  lower  court  is  there- 
fore reversed,  and  the  cause  remanded,  with 
direction  to  dismiss  the  case. 


TERRELL  et  al.  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  6, 1911.) 

(Byllahut  by  the  Court.) 

L  Cbiutnal  Law  (f  1099*)— Appeai/— Rxo- 
ob d — Failubc  to  File  Case-Made  With- 
in Time  Allowed. 

Where  the  case-made  is  not  filed  within 

the  time  allowed  by  the  judge  who  presided  at 

the  trial,  such  case-made  will  be  stricken  from 

the  record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2866-2880;  Dec  Dig.  % 
1009.*] 

(Additional  Byllahut  by  Editorial  Staff.) 

2.  Criminal  Law  (f  1182*) — Appeal— Dis- 
position or  Cause— Affirmance. 

Where  the  case-made  is  stricken  from  the 
record,  because  served  too  late,  and  the  infor- 
mation is  in  due  form,  and  there  are  no  materi- 
al errors  in  the  instructions,  and  the  judgment 
is  in  conformity  with  the  law,  the  conviction 
will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3203-3214;  Dec.  Dig.  § 
1182.*] 

Appeal  from  Carter  County  Court;  L  R. 
Mason,  Judge. 

Bob  Terrell  and  another  were  convicted  of 
violating  the  prohibitory  liquor  law,  and 
they  appeal.  Affirmed,  with  directions. 

William  Pfeiffer,  for  appellants.  Smith  C. 
Matson,  Asst.  Atty.  Gen.,  for  the  State. 

FUR  MAN,  P.  J.  Judgment  in  this  case  was 
pronounced  on  the  15th  day  of  July,  1909, 
and  the  defendants  were  granted  by  the 
court  40  days  within  which  to  prepare  and 
serve  a  case-made,  which  time  expired  on  the 
24th  day  of  August,  1909.  On  the  28th  day 
of  August,  1909,  the  defendants  served  their 
case-made  upon  the  county  attorney  of  Car- 
ter county.  As  this  case-made  was  served 
after  the  expiration  of  the  time  prescribed 
by  the  trial  court,  we  cannot  consider  the 
case-made,  and  it  must  be  stricken  from  the 
record.  See  Durant  v.  State,  3  OkL  Cr.  447, 
106  Pac.  651. 

The  information  in  this  case  is  In  due 
form.  There  are  no  material  errors  in  the 
instructions  of  the  court,  and  the  judgment 
is  in  strict  conformity  with  the  law.  The 
conviction  of  the  appellants  is  therefore  af- 
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firmed,  with  directions  to  the  county  court  of 
Carter  county  to  proceed  with  the  execution 
of  the  judgment 

ARMSTRONG  and  DOYLE,  JJ.,  concur. 


HENSON  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  0,  1911.) 

(Syllabus  by  the  Court.) 

L  Criminal  Law  (J  1090*)— Appeal— Rjbo- 
obd — Tike  fob  Sebvinq  Care-Made. 

Unless  the  case-made  is  filed  within  the 

time  allowed  by  the  trial  judge,  the  case-made 

will  be  stricken  from  the  record. 
[Ed.  Note.— For  other  cases,  see  Criminal 

Law,  Dec  Dig.  |  1099.*] 

2.  Criminal  Law  (|  1182*)— Appeal— Dis- 
position op  Cause— Affirmance. 

Where  an  appeal  is  taken  to  this  court, 
and  no  brief  is  filed  on  behalf  of  the  appellant, 
the  judgment  of  the  lower  court  will  be  affirm- 
ed, unless  fundamental  errors  appear  In  the 
record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  If  3203-3214;  Dec.  Dig.  § 
1182.*] 

Appeal  from  District  Court,  Osage  Coun- 
ty ;  John  J.  Shea,  Judge. 

John  Henson  was  convicted  of  grand  lar- 
ceny, and  he  appeals.  Affirmed. 

Smith  C.  Matson,  Asst  Atty.  Gen.,  for  the 
State. 

FURMAK,  P.  J.  First  Judgment  was  pro- 
nounced upon  the  defendant  on  the  15th  day 
of  July,  1900,  at  which  time  the  court  allow- 
ed the  defendant  60  days*  time  within  which 
to  make  and  serve  a  case-made.  Defendant 
served  his  case-made  upon  the  county  at- 
torney on  the  14th  day  of  September,  1909. 
There  being  31  days  each  In  July  and  August 
the  60  days  allowed  by  the  court  for  serving 
a  case-made  had  expired  before  the  case- 
made  was  served.  The  case-made  is  there- 
fore stricken  from  the  record. 

Second.  No  appearance  has  been  made  in 
this  court  on  behalf  of  appellant  The  At- 
torney General  has  filed  a  motion  to  affirm 
this  case  for  want  of  prosecution  of  the  ap- 
peal. We  have  examined  the  record,  and 
find  that  no  material  error  was  committed 
during  the  trial. 

The  Judgment  of  the  lower  court  is  there- 
fore affirmed. 

ARMSTRONG  and  DOYLE,  JJ-  concur. 


SPENCER  t.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  6,  1911.) 

(ByXlabut  by  the  Court.) 

1.  Criminal  Law  (8  1086*)— Appeal— Rec- 
ord— Arraignment. 

Where  the  record  shows  that  the  defendant 
was  present  at  the  trial  and  was  represented 


by  counsel,  that  he  pleaded  not  guilty,  that  he 
offered  testimony  in  his  own  behalf,  and  the  is- 
sues in  the  case  were  properly  submitted  to  the 
jury,  the  fact  that  the  record  failed  to  show 
that  the  defendant  was  duly  arraigned  is  imma- 
terial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2753;  Dec.  Dig.  i  1066.*] 

2.  Burglary  ($  28*)— Criminal  Law  ($  304*) 
— Ownership  op  House— Evidence— Judi- 
cial Notice. 

(a)  Proof  of  any  kind  of  rightful  posses- 
sion of  the  house  burglarized  as  against  the 
burglar  is  sufficient  to  sustain  the  allegation  of 
ownership  of  such  house. 

ft>)  Courts  taken  judicial  notice  of  the  bound- 
aries of  counties  and  county  lines  and  of  the 
location  of  towns  and  cities  therein. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  ||  72-75;  Dec  Dig.  I  28;*  Criminal 
Law,  Cent.  Dig.  §  705;  Dec.  Dig.  |  304.*] 

3.  Criminal  Law  (|  822*)— Instructions. 

Tbe  Instructions  must  be  considered  as  a 
whole,  and,  when  considered  altogether,  if  they 
fairly  and  correctly  state  the  law  applicable  to 
the  case,  they  will  be  sufficient. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1990,  1991,  1994,  1995; 
Dec  Dig.  |  822.*] 

4.  Criminal  Law  (I  829*)—  Instructions. 

It  is  not  error  for  the  court  to  decline  to 
give  instructions  requested  bv  counsel  for  the 
defendant  even  when  such  instructions  correct- 
ly state  the  law,  if  the  court  has  already  in 
the  general  instructions  correctly  given  the 
law  applicable  to  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2011;  Dec.  Dig.  |  829.*] 

5.  Criminal  Law  (|{  957,  1128*)— Appeal— 
Affidavit  on  New  Trial  —  Record  —  Im- 
peachment op  Verdict. 

(a)  Affidavits  in  support  of  a  motion  for  a 
new  trial  will  not  be  considered  on  appeal  un- 
less such  affidavits  are  properly  incorporated  in 
the  record  and  duly  certified  to  by  the  trial 
judge. 

(b)  Jurors  will  not  be  permitted  to  impeach 
or  contradict  their  verdict  by  affidavits  or  other- 
wise after  tbey  have  been  discharged  from  th« 
jury  and  mingled  with  the  public 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  If  2892-2395,  2951-2953;  Dec 
Dig.  H  957.  1128.*] 

Appeal  from  District  Court,  Atoka  Coun- 
ty; A.  T.  West  Judge. 

Tom  Spencer  was  convicted  of  burglary 
in  the  second  degree,  and  his  punishment 
was  assessed  at  two  years'  confinement  in 
the  state  penitentiary.  Defendant  appealed. 
Affirmed. 

J.  M.  Humphreys,  for  appellant  Smith  C 
Matson,  Asst  Atty.  Gen.,  for  the  State. 

FURMAN,  P.  J.  First  Appellant  com- 
plains that  he  was  forced  Into  trial  by  tbe 
court  without  arraignment  and  that  he  was 
not  permitted  to  plead  to  the  indictment 
The  record  discloses  the  fact  that  the  de- 
fendant was  first  Indicted  for  this  offense 
on  the  23d  day  of  November,  1908,  and  that 
said  indictment  upon  motion  of  the  defend- 
ant was  set  aside  on  the  12th  day  of  April, 
1909,  and  that  the  defendant  was  held  to 
await  the  action  of  the  grand  Jury.  On  the 
17th  day  of  April,  1909,  the  grand  Jury  re- 
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turned  into  open  court  the  Indictment  upon 
which  the  defendant  was  convicted.  The  de- 
fendant demurred  to  the  Indictment  on  the 
19th  day  of  April,  1009,  which  demurrer  was 
by  the  court  overruled.  It  therefore  ap- 
pears affirmatively  from  the  record  that  de- 
fendant had  knowledge  of  the  contents  of 
the  instrument.  The  case  was  called  for 
trial  on  the  22d  day  of  April,  1000,  when 
counsel  for  the  defendant  requested  an  at- 
tachment for  an  absent  witness.  This  was 
refused  by  the  court  upon  the  ground  that 
said  witness  had  never  been  served  with  a 
subpoena.  It  also  appears  that  the  case  went 
to  trial  without  announcement  of  ready  for 
trial  or  application  for  a  continuance  by  ei- 
ther party.  Defendant  was  present  and  was 
represented  by  able  counsel  and  assisted  in 
the  selection  of  the  Jury  and  in  the  examina- 
tion of  the  witnesses.  It  also  appears  that 
the  defendant  introduced  a  number  of  wit- 
nesses in  his  own  behalf,  and  that  he  testi- 
fied in  his  own  behalf.  The  instructions  of 
the  court  which,  under  our  statutes;  consti- 
tute a  part  of  the  record,  informed  the  Jury 
that  the  defendant  had  pleaded  not  guilty. 
Under  these  conditions,  it  is  immaterial  that 
the  record  fails  to  show  that  the  defendant 
was  formally  arraigned.  This  question  was 
fully  discussed  and  considered  in  the  case  of 
Sam  Wood  v.  State,  4  Okl.  Or.  436,  112  Pac. 
11. 

Second.  Defendant  complains  that  the  own- 
ership of  the  building  and  the  allegation  in 
the  indictment  with  reference  to  the  location 
of  the  burglarized  building  were  not  proven. 
This  contention  is  not  sustained  by  the  rec- 
ord. On  the  trial  of  this  case,  E.  H.  Warren, 
a  witness  for  the  state,  testified  that  the 
house  burglarized  belonged  to  J.  B.  Wyrick. 
This  testimony  was  sufficient  to  sustain  the 
allegation  of  ownership  contained  in  the  in- 
dictment In  cases  of  this  kind  possession 
which  is  rightful  as  against  the  burglar  con- 
stitutes ownership.  Markham  v.  State,  25 
Ga.  52;  State  v.  Jaynes,  78  N.  C.  604;  Webb 

State,  52  Ala.  422 ;  White  v.  State,  40  Ala. 
844.  The  indictment  alleged  that  the  build- 
ing burglarized  was  the  property  of  J.  B. 
Wyrick,  and  that  it  was  located  about  6 
miles  east  of  Wapanucka,  Okl.,  In.  Atoka 
county.  The  state's  witness  Warren  further 
testified  that  the  store  burglarized  was  sit- 
uated about  14  miles  west  of  Atoka  in  the 
western  part  of  the  county.  The  courts  of  this 
state  take  Judicial  notice  of  the  boundaries  of 
counties  and  of  county  lines  and  the  location 
of  towns  and  cities  therein.  See  Riley  John- 
son v.  State  (decided  at  the  present  term) 
112  Pac  760.  Therefore  this  court  will  take 
Judicial  notice  of  the  fact  that  a  point  14 
miles  west  of  Atoka  is  about  6  miles  east  of 
Wapanucka,  and  is  In  Atoka  county.  So  the 
contention  of  counsel  for  the  appellant  falls 
to  the  ground.  But,  even  if  this  were  not 
the  law,  the  allegation  that  the  building  bur- 
glarized was  about  6  miles  east  of  Wapan- 
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ncka  was  purely  surplusage,  and  it  was  not 
necessary  to  prove  it  at  all.  The  material 
allegation  was  that  the  building  was  the 
property  of  J.  B.  Wyrick  and  was  situated 
in  Atoka  county.  This  was  fully  proven  by 
the  testimony.  That  Is  all  that  the  law  re- 
quires. See  Reed  v.  State,  66  Ark.  110,  40 
S.  W.  850;  Hamilton  v.  People,  24  Colo.  301, 
51  Pac.  425;  State  v.  Reid,  20  Iowa,  413; 
State  v.  Burdett,  145  Mo.  674,  47  S.  W.  895. 

Third.  We  have  carefully  examined  the  in- 
structions of  the  court  in  connection  with 
'  the  objections  thereto  and  criticisms  con- 
:  tained  in  the  brief  of  counsel  for  appellant 
J  It  is  a  fundamental  principle  of  law  that  in- 
;  structions  must  be  considered  as  a  whole, 
[  and,  even  if  some  paragraph  in  the  instruc- 
:  tions  may  not  be  as  full  as  it  should  be,  yet 
'  if  the  law  upon  this  subject  is  correctly  giv- 
en in  some  other  portion  of  the  instructions, 
it  will  be  sufficient ;  provided  that  there  are 
no  contradictory  statements  contained  in  the 
Instructions  upon  material  propositions.  We 
must  presume  that  the  Jury  was  composed  of 
men  of  at  least  ordinary  Intelligence,  and 
that  they  were  capable  of  understanding  the 
English  language.   Some  paragraphs  of  the 
court's  charge  are  not  as  full  as  they  might 
.  be;  but  their  deficiencies  are  supplied  in 
other  parts  of  the  instructions,  and.  taken  as 
a  whole,  we  find  the  charge  of  the  court  does 
not  contain  any  material  errors. 

Fourth.  A  great  number  of  special  instruc- 
tions were  requested  by  the  defendant  A 
number  of  them  were  given  by  the  court, 
j  but  most  of  them  were  refused.    Some  of 
!  these  requested  instructions  do  not  correctly 
state  the  law.  Others  are  more  favorable  to 
the  defendant  than  the  law  permits.  Others 
j  were  not  applicable  to  the  facts  in  the  case, 
and  those  which  were  correct  and  applicable 
to  the  case  had  been  given  in  the  general 
charge  of  the  court  to  the  Jury.   We  there- 
fore find  that  the  court  did  not  err  in  refus- 
ing to  give  the  special  Instructions  asked  by 
the  defendant  which  were  rejected  by  the 
court. 

Fifth.  The  twenty-eighth  ground  in  the 
motion  of  appellant  for  a  new  trial  is  as  fol- 
lows: The  Jury  received  evidence  outside 
of  the  courtroom,  and,  after  deliberating  for 
24  hours,  decided  the  case  upon  one  of  the 
facts  as  stated  by  the  Jury,  that  the  defend- 
ant was  seen  upon  the  streets  of  Atoka,  in 
company  with  Edgar  Miller,  by  members  of 
the  Jury,  after  they  had  been  discharged  by 
the  court  for  the  night  and  that  upon  re- 
assembly of  the  Jury  the  next  morning,  this 
is  the  evidence  which  finally  brought  about 
the  verdict  of  guilty."  This  motion  for  a 
new  trial  was  not  sworn  to;  but  we  find  in 
the  record  the  affidavits  of  John  McMurtry, 
J.  J.  Jenkins,  and  I.  E.  Adams,  who  were 
Jurors  in  the  trial  of  this  case  touching  this 
matter.  The  affidavit  of  John  McMurtry 
was  verified  on  the  18th  day  of  May,  1000. 
The  affidavit  of  J.  J.  Jenkins  was  verified  on 
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the  11th  day  of  Hay,  1900.  The  affidavit  of 
I.  E.  Adams  was  verified  on  the  10th  day  of 
May,  1909.  The  motion  for  a  new  trial  was 
filed  in  the  district  court  of  Atoka  county 
on  the  26th  day  of  April,  1909,  and  was 
overruled  by  the  court  on  the  1st  day  of  May, 
1909.  There  is  no  indorsement  on  these  affi- 
davits showing  that  they  were  ever  filed  in 
the  district  court  of  Atoka  county.  So  it  Is 
seen  from  the  face  of  the  record  that  these 
affidavits  were  not  verified  until  nearly  two 
weeks  after  the  motion  for  a  new  trial  was 
overruled.  There  is  a  statement  in  the  case* 
made  certified  to  by  the  judge  who  tried  this 
case  that  these  affidavits  were  not  a  part  of 
the  record.  For  these  reasons  we  cannot 
consider  this  matter.  Rut  there  is  another 
ground  which  is  decisive  of  this  question. 
Jurors  cannot  be  heard  to  impeach  their  ver- 
dict unless  expressly  authorized  to  do  so  by 
statute,  and  then  only  in  the  manner  provid- 
ed by  statute.  When  jurors  are  impaneled, 
they  are  sworn  to  decide  the  case  submitted 
to  them  according  to  the  law  and  the  evi- 
dence. For  a  juror  to  make  an  affidavit  that 
he  bas  violated  his  oath  and  rendered  a  ver- 
dict upon  any  other  ground  than  the  sworn 
evidence  in  a  case  places. him  in  contempt 
of  court  In  Petitti  v.  State,  2  OkL  Or.  135, 
100  Pac.  1128,  this  court  said:  "The  rule  of 
law  that  juries  cannot  impeach  or  contradict 
their  verdict  after  they  have  been  discharg- 
ed and  have  mingled  with  the  public  is  bas- 
ed upon  the  highest  considerations  of  public 
policy.  It  can  only  be  done  when  permitted 
by  statute,  and  then  only  as  the  statute  may 
prescribe."  If,  after  being  discharged  and 
mingling  with  the  public,  jurors  are  permit- 
ted to  impeach  verdicts  which  they  have  ren- 
dered, judgments  based  upon  verdicts  of  ju- 
ries would  rest  upon  a  very  uncertain  foun- 
dation. Litigants  against  whom  verdicts  had 
been  rendered  would  be  continually  impor- 
tuning jurors  and  attempting  to  obtain  from 
them  affidavits  upon  which  such  verdicts 
could  be  assailed.  This  would  result  In  per- 
jury and  bribery.  There  would  be  no  end 
of  litigation  in  cases  tried  before  juries. 
Therefore,  for  the  security  of  litigants,  and 
to  prevent  fraud  and  perjury,  as  well  as  for 
the  protection  of  the  jurors  themselves, 
courts  will  not  allow  jurors  to  impeach  their 
own  verdict  unless  they  are  permitted  to  do 
so  by  the  express  provision  of  the  statute. 
We  have  no  statute  permitting  this  to  be 
done. 

Sixth.  The  evidence  in  this  case  on  the 
part  of  the  state,  if  worthy  of  belief,  con- 
clusively proves  that  the  defendant  is  guilty 
of  the  burglary  charged  In  the  indictment. 
The  evidence  for  the  defense  tended  to  estab- 
lish an  alibL  The  jury  saw  and  heard  the 
witnesses  and  were  in  a  much  better  condi- 
tion to  determine  as  to  who  was  worthy  of 
belief  than  we  are.  We  must  therefore  ac- 


cept their  determination  as  conclusive  of 
this  question. 

Finding  no  material  errors  in  the  record, 
the  judgment  of  the  lower  court  is  In  all 
things  affirmed. 

ARMSTRONG  and  *  DOYIJL.  JX,  concur. 


JAMES  et  al.  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.  Dec. 
14,  1910.) 

(ByUolu*  by  the  Court.) 

L  Gaming  (I  63*) — Suppression — Statutes. 

It  was  the  purpose  of  the  Legislature  in 
adopting  section  2422,  Snyder's  Com  p.  Laws 
OkL  1909,  to  effectually  suppress  the  keeping  of 
every  kind  of  public  gaming  house,  room,  or 
place  in  the  state  of  Oklahoma ;  not  only  those 
then  in  existence,  but  also  those  that  might  sub- 
sequently be  devised  and  practiced. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Cent 
Dig.  f  120;  Dec  Dig.  |  63.*] 

2.  Gaming  ft  63*)— "Ant  Device." 

The  words  "or  any  device,"  used  in  said 
section,  include  every  scheme,  plan,  or  concep- 
tion by  which  the  person  who  conducts  such 
house,  room  or  place  for  betting,  induces  and 
enables  the  public  to  bet  or  lay  wagers  upon 
any  kind  of  game  whatsover. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Dec  Dig.  |  63.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  412-433;  vol.  8,  pp.  7575-7577,] 

8.  Gaming  (I  66*)— Definition. 

The  word  "gaming"  has  no  technical  mean- 
ing, but  includes  every  contrivance  or  institu- 
tion which  has  for  its  object  any  sport,  recrea- 
tion, or  amusement  for  the  public  upon  which 
money  or  any  other  article  of  value  can  be  won 
or  lost  by  the  result  of  such  contrivance  or  in- 
stitution. 

[EH.  Note.— For  other  cases,  see  Gaming,  Dec. 
Dig.  §  66.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  pp.  3023-8028;  voL  8,  p.  7668.] 

4.  Gaming  (|  71*)— What  Constitutes— Ret- 
ting. 

"Gaming"  includes  bets  or  wagers  made 
upon  any  physical  contest,  whether  of  man  or 
beast,  when  practiced  for  the  purpose  of  decid- 
ing such  bets  or  wagers. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent.  Dig.  If  166,  167;  Dec  Dig.  §  71-*] 

5.  Gaming  (|  75*)— Betting  on  Hoese  Races. 

Betting  on  a  horse  race  is  gaming  within 
the  meaning  of  the  law.  If  any  person  opens 
or  conducts  a  house,  room,  or  place  where  the 
public  are  invited  to  assemble  and  by  means  of 
any  plan,  device,  or  scheme  bet  or  lay  wagers 
upon  the  results  of  horse  racing,  such  persons 
are  guilty  of  violating  section  2422,  Snyders 
Comp.  Laws  OkL  1909. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  ff  199-201;  Dec  Dig.  |  75.*] 

6.  Gaming  (I  71*)— Punishment. 

Section  2422,  Snyder's  Comp.  Laws  OkL 
1909,  does  not  provide  for  the  punishment  of 
those  who  bet  or  lay  wagers  upon  any  game 
or  any  device  for  gaming;  but  its  penalties  are 
alone  for  those  who  open  and  conduct  places 
where  the  public  can  assemble,  and  where  they 
are  invited  and  afforded  an  opportunity  to  bet 
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tod  lay  wagers  upon  any  game  or  gaming 

device. 

[Ed.  Note. — For  other  cases,  see  Gaming, 
Dec  Dig.  |  71.*] 

Appeal  from  Canadian  County  Court;  H. 
L  Fogg,  Judge. 

E.  P.  James  and  others  were  convicted  for 
conducting  what  was  known  aa  a  'Turf  Ex- 
change" In  the  city  of  El  Reno,  In  Canadian 
county,  Oklahoma,  In  violation  of  section 
2422  of  Snyder's  Compiled  Laws  of  Okla- 
homa of  1900.  E.  P.  James  was  sentenced 
to  pay  a  fine  of  $900  and  to  he  confined  at 
hard  labor  In  the  county  jail  of  Canadian 
county  for  a  period  of  80  days.  Appellant 
C  E.  Hflswtck  was  sentenced  to  pay  a  fine 
of  $100  and  to  be  confined  in  the  county  Jail 
of  Canadian  county  for  a  period  of  80  days 
it  hard  labor.  Appellant  Ollie  James  was 
sentenced  to  pay  a  fine  of  $100  and  to  be 
confined  in  the  county  Jail  of  Canadian  coun- 
ty for  a  period  of  80  days  at  hard  labor.  Ap- 
pellants appealed.  Affirmed. 

See.  also,  112  Pac  944. 

Libby  &  Gillette,  for  appellants.  Smith  C. 
Matson,  Asst.  Atty.  Gen.,  for  the  State. 

FURMAN,  P.  J.  In  this  case  appellants 
filed  a  demurrer  to  the  Information  upon  two 
grounds:  First,  that  the  Information  did  not 
Mate  facts  sufficient  to  constitute  the  crime 
charged ;  second,  that  the  allegations  of  the 
information  show  that  the  crime  attempted 
to  be  charged  Is  not  a  crime  under  the  stat- 
utes of  Oklahoma. 

The  Information  Is  as  follows:  "The  State 
of  Oklahoma,  Canadian  County— as.:  In 
County  Court  before  H.  L  Fogg, 'County 
Judge  In  and  for  said  County  and  State. 
The  State  of  Oklahoma  v.  E.  P.  James,  Ol- 
lie James,  C.  E.  Hllswlck  and  Gale  Pendle- 
ton. Now  comes  John  W.  dark,  county  at- 
torney, who  prosecutes  on  behalf  of  the  state, 
and  gives  the  court  to  know  and  be  inform* 
ed  that  one  E.  P.  James,  OUle  James,  C.  E 
Hllswlck  and  Gale  Pendleton  late  of  the 
county  of  Canadian  and  state  of  Oklahoma, 
on  or  about  the  80th  day  of  March  In  the 
year  of  our  Lord  one  thousand  nine  hundred 
and  eight,  at  and  within  the  said  county  and 
state,  did  then  and  there,  maintain  and  con- 
duct a  gambling  house  In  the  manner  and 
form  as  follows:  That  the  said  defendants 
K.  P.  James,  Ollie  James,  a  B.  Hllswlck  and 
Gale  Pendleton,  did  then  and  there  unlawful- 
ly conduct  as  owners  and  for  hire  a  certain 
banking  and  percentage  game,  played  with 
and  by  means  of  a  certain  device,  to  wit,  a 
blackboard  and  telegraph  connections,  to- 
gether with  tickets  with  the  names  of  the 
supposed  horses  and  the  amount  wagered  on 
them,  or  money,  checks  and  other  repreeenta- 
tlres  of  value.  And  the  said  defendants 
above  named,  did  then  and  there  conduct 
said  gambling  device  In  the  manner  and  form 
aforesaid  for  money,  checks  and  other  rep- 


resentatives of  value,  contrary  to  the  form 
of  the  statute  In  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state.  John  W.  Clark,  County  Attorney." 

This  Information  was  based  on  section 
2422,  Snyder's  Comp.  Laws  okl.  1909,  which 
is  as  follows:  "That  every  person  who  deals, 
plays  or  carries  on,  or  opens  or  causes  to  be 
opened,  or  who  conducts,  either  as  owner 
or  employe,  whether  for  hire  or  not,  any 
game  of  faro,  monte,  poker,  roulette,  craps, 
or  any  banking  or  percentage  game  played 
with  dice,  cards,  or  any  device,  for  money, 
checks,  credit,  or  any  representative  of  val- 
ue, Is  guilty  of  a  misdemeanor,  and  is  pun- 
ishable by  a  fine  of  not  less  than  one  hun- 
dred dollars  nor  more  than  one  thousand 
dollars,  and  by  Imprisonment  In  the  county 
jail  for  a  term  not  less  than  thirty  days  nor 
more  than  six  months."  This  section  was 
included  in  a  bill  entitled  "An  act  declaring 
gaming  Illegal,  and  providing  penalties  for 
violation  thereof,  and  repealing  article  86 
of  chapter  25  of  the  Statutes  of  Oklahoma 
entitled  'Gaming,' "  which  was  passed  by  the 
Legislature  of  Oklahoma  Territory  in  1898. 
Sections  2426  and  2427,  Snyder's  Comp. 
Laws  Okl.  1909,  under  the  article  of  "Gam- 
ing," are  as  follows: 

"Sec  2426.  Every  person  who  shall  permit 
any  gaming  table,  bank,  or  gaming  device 
prohibited  by  sections  2422  and  2424  of  this 
act,  to  be  set  up  or  used  for  the  purpose  of 
gambling  in  any  house,  building,  shed,  shel- 
ter, booth,  lot  or  other  premises  to  him  be- 
longing, or  by  him  occupied,  or  of  which  he 
hath,  at  the  time,  possession  or  control;  shall 
be,  on  conviction  thereof,  adjudged  guilty  of 
a  misdemeanor,  and  punished  by  a  fine  not 
exceeding  two  hundred  dollars,  nor  less  than 
one  hundred  dollars,  or  by  punishment  In 
the  county  jail  for  a  term  not  exceeding  six 
months  nor  less  than  thirty  days,  or  by  both 
such  fine  and  imprisonment  In  the  discre- 
tion of  the  court. 

"Sec.  2427.  Every  person  who  shall  know- 
ingly lease  or  rent  to  another  any  house, 
building  or  premises  for  the  purpose  of  set- 
ting up  or  keeping  therein,  any  of  the  gam- 
bling devices  prohibited  by  the  preceding  pro- 
visions of  this  act,  Is  guilty  of  a  misde- 
meanor." 

Under  the  common-law  doctrine  of  a  strict 
construction  of  penal  statutes,  no  act  would 
constitute  an  offense  unless  It  was  necessa- 
rily Included  within  the  express  letter  of  the 
statute,  although  it  might  be  clearly  con- 
trary to  the  spirit  of  the  statute.  In  other 
words,  to  construe  a  statute  strictly  was  to 
construe  it  according  to  Its  letter,  rather 
than  according  to  Its  spirit  The  doctrine 
of  a  liberal  construction  of  penal  statutes 
requires  the  courts,  where  it  can  be  reason- 
ably done,  to  place  such  a  construction  upon 
them  as  will  enable  the  law  to  reach  and 
destroy  the  mischief  at  which  it  was  aimed. 
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In  other  words,  the  court  must  look  to  the 
'  spirit  rather  than  to  the  letter  of  the  law. 
This  is  in  harmony  with  the  Divine  law 
which  declares,  "For  the  letter  killeth,  but 
-the  spirit  glveth  life."  In  the  second  edition 
of  Lewis'  Sutherland,  Statutory  Construction 
(volume  2,. p.  1077),  when  speaking  of  the 
doctrine  of  a  liberal  construction  of  statutes, 
the  author  says:  "The  courts  follow  the 
reason  and  spirit  of  such  statutes  until  they 
reach  and  destroy  the  mischief  which  the 
Legislature  intended  to  suppress.  In  doing 
so  they  go  far  beyond  the  letter  of  the  stat- 
ute." 

Under  section  6489,  Snyder's  Comp.  Laws 
Okl.  1909,  we  are  forbidden  to  apply  the  com- 
mon-law rule  of  a  strict  construction  to  the 
penal  statutes  of  this  state,  and  are  requir- 
ed to  construe  such  statutes  liberally  for  the 
purpose  of  promoting  their  objects  and  in 
furtherance  of  justice.  It  is  therefore  our 
duty  to  determine,  if  we  can,  the  intention 
of  the  Legislature  in  enacting  section  2422, 
Snyder's  Comp.  Laws  Okl.  1909.  If  we  can 
reasonably  do  so,  we  must  place  such  a  con- 
struction upon  this  statute  as  will  reach  and 
destroy  the  mischief  at  which  it  was  aimed. 
To  our  minds  it  is  clear  that  it  was  the  pur- 
pose of  the  Legislature,  in  enacting  this 
section  of  our  statutes,  to  make  it  an  offense 
for  any  person  to  open  and  conduct  a  house 
or  place  where  any  kind  of  public  gaming 
whatsoever  was  carried  on.  If  there  was 
any  doubt  upon  this  subject,  when  we  con- 
sider the  other  portions  of  the  act,  this  doubt 
will  be  removed.  Ry  reading  sections  2426 
and  2427  it  will  be  seen  that  it  was  clearly 
the  intention  of  the  Legislature  not  to  al- 
low any  gaming  table,  bank,  or  gaming  de- 
vice to  be  opened  and  conducted  within  the 
state. 

Mr.  Webster  defines  a  "device"  as  follows: 
"That  which  is  devised,  or  formed  by  con- 
ception, a  contrivance,  and  invention,  a  proj- 
ect, a  scheme,  often  a  scheme  to  deceive,  a 
stratagem,  an  artifice." 

The  information  alleged  that  the  defend- 
ants conducted  a  certain  banking  or  per- 
centage game,  played  with  and  by  means  of 
a  certain  device,  to  wit,  a  blackboard  and 
telegraph  connections,  together  with  tickets 
with  the  name  of  the  supposed  horses  and 
the  amounts  wagered  on  them,  for  money, 
checks,  and  other  representatives  of  value. 
The  substance  of  this  Information  is  that 
the  blackboard  and  telegraph  connections, 
together  with  tickets  with  the  name  of  the 
supposed  horses  and  the  amounts  wagered 
on  them,  constituted  a  device;  that  Is,  a 
plan  or  scheme  which  enabled  people  to  bet 
or  wager  money  upon  such  supposed  horse 
races. 

Counsel  for  the  defendants  say  that  there 
is  no  law  in  Oklahoma  making  it  a  crime  to 
bet  on  horse  races.  They  might  with  equal 
propriety  have  said  that  there  is  no  law  in 
Oklahoma  subjecting  a  person  who  may  pur- 
chase Intoxicating  liquors  to  punishment  for 


such  purchase.  Rut  this  would  be  no  de- 
fense to  the  seller  of  such  liquor.  There  is 
no  penalty  for  visiting  a  house  of  prostitu- 
tion, but  that  does  not  exempt  the  keeper  of 
such  house  from  punishment  The  mere  fact 
that  the  law  has  not  imposed  a  penalty  for 
betting  on  horse  races  will  not  make  it  le- 
gal for  any  person  to  open  and  conduct  a 
banking  or  percentage  game,  played  by  means 
of  any  device,  scheme,  or  plan,  by  which  the 
public  can  assemble  and  bet  on  such  horse 
races.  In  other  words,  while  betting  on 
horse  races  may  not  subject  persons  who 
make  such  bets  to  punishment,  yet  the  open- 
ing of  a  house  or  place  where  the  public  can 
assemble  for  the  purpose  of  such  betting 
may  be  criminal.  At  common  law  gaming 
in  and  of  itself  was  not  a  crime,  but  a  com- 
mon gaming  house  was  looked  upon  as  a 
nuisance  in  the  eye  of  the  law  on  account  of 
the  great  temptation  which  it  offered  to  the 
public  for  Idleness,  and  because  such  houses 
were  calculated  to  draw  together  great  num- 
bers of  disorderly  persons,  which  could  not 
be  other  than  an  inconvenience  to  the  neigh- 
borhood and  demoralizing  to  society  and 
good  morals.  Owing  to  the  pernicious  and 
destructive  consequences  following  excessive 
gaming,  the  common  law  looked  with  abhor- 
rence upon  gaming  houses  and  held  them  to 
be  a  nuisance,  although  no  penalty  was  Im- 
posed upon  the  persons  who  might  bet  on  the 
game  therein  exhibited.  See  Bacon's  Abridg- 
ment, tit.  "Gaming,"  p.  451,  and  United 
States  v.  Willis,  1  Cranch,  C.  C.  511,  Fed. 
Cas.  No.  16,728.  The  word  "gaming"  has  no 
technical  meaning.  It  means  any  contrivance 
or  institution  which  has  for  its  object  any 
sport,  recreation,  or  amusement  for  the  pub- 
lic, and  upon  which  money  or  other  articles 
of  value  are  wagered,  which  will  be  won  or 
lost  by  such  contrivance  or  institution.  One 
of  the  necessary  elements  of  gaming  is  a  con- 
test or  event  upon  which  a  bet  or  wager  is 
laid.  A  game  is  any  sport  or  amusement, 
public  or  private.  It  includes  any  physical 
contest,  whether  of  man  or  beast,  and,  when 
practiced  for  the  purpose  of  deciding  bets  or 
wagers,  such  bets  or  wagers  become  gaming. 
See  20  Cyc  |{  880,  88L  According  to  the 
weight  of  authorities,  a  horse  race  is  a  game 
within  the  meaning  of  the  law.  See  20  Cyc. 
p.  884. 

The  Supreme  Court  of  Illinois  declares 
that  horse  racing  is  gaming,  and  that  selling 
pools,  or  making  books  upon  the  result  of 
a  horse  race,  is  gaming,  because  it  Is  betting 
on  a  game  and  is  unlawful,  although  the 
game  Itself  is  not  unlawful.  See  Swlgart  v. 
People,  50  111.  App.  181. 

The  sale  of  a  pool  on  a  horse  race  run  up- 
on a  track  outside  of  the  state  is  gaming. 
Joe  Edwards  v.  State,  8  Lea  (Tenn.)  411. 

"The  word  'gambling  is  a  word  of  very 
general  application,  and  is  not  restricted  to 
wagering  upon  the  result  of  any  particular 
game  or  games  of  chance.  In  the  adjudicat- 
ed cases  on  this  subject,  we  find  that  judges 
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often  have  applied  this  word  indiscriminate- 
ly to  wagering  of  all  kinds.  We  are  unable 
to  discover  any  distinction  in  general  prin- 
ciple between  the  various  methods  that  may 
be  adopted  for  determining  by  chance  who 
is  the  winner  and  who  the  loser  of  a  bet — 
whether  it  be  by  throwing  dice,  flipping  a 
copper,  turning  a  card,  or  running  a  race. 
In  either  case  it  is  gambling.  This  Is  the 
popular  understanding  of  the  term  'gambling 
device,'  and  does  not  exclude  any  schemes, 
plan,  or  contrivance  for  determining  by 
chance  which  of  the  parties  has  won  and 
which  has  lost  a  valuable  stake.  That  a 
horse  race,  when  adopted  for  such  a  purpose, 
is  a  'gambling  device,'  there  can  be  no  doubt 
Shropshire  v.  Glascock  &  Garner,  4  Mo.  536 
[31  Am.  Dec.  188],  and  cases  there  referred 
to."    Joseph  v.  Miller,  1  N.  M.  626. 

In  the  case  of  Jones  v.  Territory,  S  Okl. 
637,  49  Pac  934,  Judge  Tarsney,  speaking 
for  the  court,  held  that  a  table  adapted  to 
the  use  and  necessarily  used  in  carry lng  on 
any  game  upon  which  bets  or  wagers  were 
laid  is  a  gambling  device  In  contemplation  of 
law,  although  such  table  may  have  been  orig- 
inally designed  for  and  ordinarily  adapted 
for  lawful  uses. 

We  might  continue  to  cite  authorities  to 
the  same  effect;  but  do  not  deem  it  neces- 
sary to  do  so.  We  think  that  by  the  use 
of  the  words  "or  any  device"  in  section  2422, 
Snyder's  Comp.  Laws  Okl.  1909,  the  Legisla- 
ture meant  to  include  every  scheme  or  plan 
or  conception  by  which  the  person  who  open- 
ed or  conducted  a  house,  room,  or  place  for 
betting,  induced  and  enabled  persons  to  bet 
or  lay  wagers  upon  any  kind  of  game  what- 
soever; and  that  the  charge  contained  in 
the  Information  constituted  a  violation  of 
this  section  of  our  law;  and  that  the  pur- 
pose of  this  statute  was  not  aimed  exclu- 
sively at  any  particular  game  or  species  of 
games,  but  was  intended  more  effectually  to 
suppress  every  kind  of  public  gaming  in  the 
state  of  Oklahoma,  not  only  those  then  in 
existence,  but  also  those  that  might  subse- 
quently be  devised  and  practiced.  The  great 
evil  and  vice  aimed  at  was  not  the  horse 
races,  but  the  seductive  allurements  held  out 
to  the  people,  young  and  old,  to  frequent 
gaming  tables  and  indulge  in  excessive  gam- 
ing and  thereby  become  the  victims  of  the 
professional  gambler.  The  keeping  of  such  a 
house  or  place  of  resort  is  clearly  contrary 
to  public  policy.  Its  object  and  purpose  is 
to  Induce  men  to  gather  there  and  gamble. 
Its  tendency  is  to  tempt  men  to  gamble,  de- 
stroy fortunes,  ruin  characters,  and  wreck 
lives.  Establishments  of  this  kind  often  rip- 
en into  crime.  They  are  hotbeds  and  bring 
about  infinite  loss  and  demoralization  to 
those  who  frequent  them.  We  cannot  escape 
the  conclusion  that  it  was  to  protect  the  pub- 
lic against  such  establishments  as  that  de- 
scribed in  the  information,  as  well  as  against 
the  keepers  of  games  of  faro,  monte,  poker, 
roulette,  craps,  or  any  other  game  played 


with  dice  and  cards,  that  section  2422  was 
passed  by  the  Legislature.  It  is  therefore 
our  plain  duty  to  so  declare  the  law. 

Our  views  are  clearly  and  fully  expressed 
in  the  case  of  Miller  v.  United  States,  6  App. 
D.  C.  11.  The  Court  of  Appeals  of  the  Dis- 
trict of  Columbia  there  said : 

"The  act  of  Congress  under  which  this  in- 
dictment is  framed  is  the  act  of  January  31, 
1883,  and  is  entitled  'An  act  more  effectu- 
ally to  suppress  gaming  in  the  District  of 
Columbia.'  [Chapter  11,  22  Stat.  411.]  By 
Its  first  section  it  Is  provided  'that  every  per- 
son who  shall  in  the  District  of  Columbia, 
set  up  or  keep  any  gaming  table,  or  any 
house,  vessel  or  place,  on  land  or  water,  for 
the  purpose  of  gaming,  or  gambling  device, 
commonly  known  as  A.  B.  C,  faro  bank,  E.  C, 
roulette,  equity,  keno,  thimbles,  or  "little  jok- 
er," or  any  kind  of  gambling  table  or  gam- 
bling device,  adapted,  devised  and  designed 
for  the  purpose  of  playing  any  game  of 
chance  for  money  or  property,  or  who  shall 
induce,  entice  or  permit  any  person  to  bet 
or  play  at  or  upon  any  such  gaming  table,  or 
gambling  device,  or  on  the  side  or  against 
the  keeper  thereof,  shall,  on  conviction,  be 
adjudged,'  etc.  The  second  section  is  direct- 
ed against  any  person  who  shall  permit  any 
gaming  table,  bank,  or  device  to  be  set  up 
or  used  for  purposes  of  gaming;  and  the 
third  section  is  directed  against  persons 
practicing  certain  swindling  games  therein 
mentioned.  And  by  the  fourth  section  it  is 
declared  'that  all  games,  devices  or  contriv- 
ances at  which  money  or  other  thing  shall 
be  bet  or  wagered,  shall  be  deemed  a  gaming 
table  within  the  meaning  of  this  act'  The 
demurrer  was  entered  to  the  indictment  gen- 
erally, and  is  to  be  taken  as  a  concession  of 
the  truth  of  all  the  facts  properly  alleged. 
And,  If  either  of  the  counts  be  sufficient 
the  court  below  was  not  in  error  in  overrul- 
ing the  demurrer,  as  the  indictment  may  be 
good  in  part,  though  defective  or  Insufficient 
in  other  parts  of  it  1  Cbltt  Cr.  Law,  443; 
Wheeler  v.  State,  42  Md.  663,  666. 

"The  defendant  insists  that  the  court  be- 
low erred:  First  hi  holding  that  there  was 
any  law  in  force  in  the  District  of  Columbia 
upon  which  the  indictment  could  be  founded; 
second,  in  holding  that  either  of  the  counts 
of  the  indictment  charged  an  Indictable  of- 
fense ;  and,  third,  in  holding  that  bookmak- 
ing,  as  charged  in  the  indictment  is  unlaw- 
ful in  the  District  of  Columbia. 

"1.  With  respect  to  the  first  count  in  the 
indictment  charging,  as  we  have  seen,  the 
offense  of  setting  up  and  keeping  a  gaming 
table,  two  questions  are  presented:  First, 
what  constitutes  a  gaming  table  within  the 
meaning  of  the  act  of  Congress  of  1883? 
And,  second,  whether  bookmaking  on  a  horse 
race  is  a  game  of  chance,  within  the  mean- 
ing of  the  statute.  In  regard  to  the  first  of 
these  questions,  It  Is  unnecessary  to  go  to 
other  authority  for  definition  than  to  the 
statute  itself.   Any  games,  devices,  or  eon- 
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trivancea  set  up  or  kept  for  the  purpose  of 
gaming,  or  any  gambling  device,  so  set  up 
and  kept,  adapted,  devised,  and  designed  for 
the  purpose  of  playing  any  game  of  chance 
for  money  or  property,  and  to  which  the 
public  may  resort  to  bet  or  wager  money,  is 
a  gaming  table  within  the  meaning  of  the 
statute.  The  definition  of  a  'gaming  table' 
under  the  statute  does  not  involve  the  ordi- 
nary mechanical  definition  of  a  table,  but 
depends  for  its  statutory  meaning  upon  the 
means  or  contrivances  adopted  for  playing 
the  game.  If  any  doubt  could  arise  upon 
the  construction  of  the  terms  of  the  first 
section  of  the  act  of  1888,  that  doubt  would 
seem  to  be  entirely  and  completely  removed 
by  the  very  explicit  terms  of  the  fourth 
section  of  the  act,  which  was  Inserted  ex 
industrla  for  the  manifest  purpose  of  repel- 
ling ingenious  attempts  to  evade  the  real 
scope  and  policy  of  the  act,  by  subtle  and  re- 
fined distinctions  and  definitions.  The  fourth 
section  declares  that  all  games,  devices,  or 
contrivances  at  which  money  or  any  other 
thing  shall  be  bet  or  wagered,  shall  be  deem- 
ed a  gaming  table  within  the  meaning  of  this 
act;  and  the  courts  shall  construe  the  pre- 
ceding sections  liberally,  so  as  to  prevent  the 
mischief  Intended  to  be  guarded  against' 
This  section  must,  of  course,  be  construed 
in  connection  with  the  first  section  of  the 
act,  and,  being  so  construed,  any  device, 
scheme,  or  contrivance,  set  up  or  kept  for 
the  purpose  of  gaming,  at  which  any  person 
may  bet  or  play  for  money,  is  a  gaming 
table,  and  the  party  so  setting  up  or  keeping 
the  same  Is  liable  under  the  statute.  It  is 
wholly  Immaterial  to  the  offense  under  this 
statute  of  1883,  whether  the  party  setting  up 
or  keeping  the  gaming  table,  or  house  or  oth- 
er place  for  gaming,  plays  or  bets  at  the 
games  or  not;  it  is  for  keeping  the  table, 
or  place  for  gambling,  that  he  incurs  the  pen- 
alty of  the  statute,  and  not  for  the  act  of 
betting  at  such  table  or  place.  Seeing,  then, 
what  constitutes  a  gaming  table  within  the 
meaning  of  the  statute,  the  next  question  is 
whether  bookmaklng  on  a  horse  race  is  a 
game  of  chance,  or  gambling  device  or  con- 
trivance, within  the  purview  of  the  statute. 

"This  statute  of  1883  was  not  aimed  ex- 
clusively at  any  particular  game  or  species 
of  device  for  gaming,  but  was  intended,  as 
its  title  and  its  broad  comprehensive  pro- 
visions declare,  more  effectually  to  suppress 
gaming  In  this  district  The  reason  and  pol- 
icy of  the  law,  as  well  as  its  comprehensive 
language,  apply  as  well  to  all  games  and  de- 
vices then  existing,  as  to  all  that  might  be 
subsequently  devised  and  practiced.  This  be- 
ing the  object  to  be  accomplished,  what  could 
be  more  grossly  obnoxious  to  the  provisions 
of  the  statute,  or  more  demoralizing  to  the 
community,  than  the  existence  of  places  for 
the  making  and  selling  of  books  and  pools 
upon  horse  races,  baseball  games,  foot  races, 
dog  fights,  cock  fights,  and  all  other  conceiv- 
able contests  upon  which  money  may  be  bet 
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or  wagered?  The  great  evil  and  vice  of  the 
thing  is  not  in  the  horse  race,  the  foot  race, 
or  the  baseball  game,  but  in  the  seductive  al- 
lurements held  out  to  people,  young  and  old, 
to  frequent  the  gaming  table,  or  the  gam- 
bling device,  and  to  indulge  in  excessive  bet- 
ting, and  thereby  become  the  victims  of  the 
wily  and  scheming  professional  gambler. 
Whether  the  game  or  contest  upon  which 
the  wager  is  made  be  a  horse  race,  foot 
race,  baseball  game,  or  what  else,  it  Is  quite 
immaterial,  if  the  thing  or  contests  upon 
which  the  bet  or  wager  is  made  be  a  game 
of  chance.  It  has  from  an  early  time  been 
held  that  a  horse  race  is  a  game  of  chance, 
and  so  is  a  game  of  baseball,  and  so  a  foot 
race,  where  wagers  have  been  made  upon 
them.  Goodburn  v.  Marley,  Str.  1158;  Balx- 
ton  v.  Pye,  2  Wils.  308 ;  Grace  v.  McElroy, 

1  Allen  [Mass.]  563 ;  Lynall  v.  Longbottom, 

2  Wils.  36;  People  v.  WeithofT,  51  Mich. 
203  [16  N.  W.  442,  47  Am.  Rep.  557].  And 
a  horse  race  being  a  game,  within  the  mean- 
ing of  the  St  Anne;  c.  14,  against  gaming, 
though  not  specially  mentioned,  but  being 
embraced  in  the  general  words,  other  game  or 
games  (2  Wils.  809),  there  can  be  no  reason 
for  excluding  horse  races  from  the  games 
contemplated  or  fairly  embraced  by  the  terms 
of  the  act  of  1883.  The  pooling  or  bookmak- 
lng schemes  are  only  particular  methods  of 
making  the  bets  or  wagers  on  the  result  of 
the  race.  They  all  contemplate  putting  mon- 
ey at  stake  upon  the  issue  of  the  race  or 
game.  In  the  case  of  Scollans  v.  Flynn,  120 
Mass.  271,  the  court,  in  speaking  of  pool 
selling,  said:  The  selling  of  pools  Is  admitted 
to  be  an  illegal  and  gaming  transaction.'  And 
it  has  been  held  in  several  cases,  and  by  emi- 
nent Judges,  that  the  pooling  scheme  is  to  be 
considered  a  game,  and  hence  it  Is  within  the 
very  letter  of  the  statute.  It  was  so  held 
by  the  Court  of  Queen's  Bench,  in  Tollett 
v.  Thomas,  L.  R.  6  Q.  B.  515,  and  also  in  the 
case  of  Edwards  v.  State,  8  Lea  (Tenn.)  411. 
And  the  whole  subject  has  been  most  careful- 
ly considered  by  Mr.  Justice  Cooley,  concur- 
red in  by  his  able  associates,  in  the  case  of 
People  v.  WeithofT,  51  Mich.  203  [16  N.  W. 
442,  47  Am.  Rep.  557].  In  that  case  the 
question  turned  upon  the  meaning  of  the 
word  'gaming  room'  as  used  in  the  statute; 
and  it  was  held,  upon  review  of  all  the  pre- 
vious cases  upon  the  subject,  that  pools  on 
horse  races  or  baseball  games  are  'games' 
within  the  statute  against  gaming.  In  view, 
therefore,  of  the  authorities  to  which  we 
have  referred,  and  especially  of  the  strong 
and  comprehensive  language  employed  in  the 
statute,  we  are  of  opinion  that  there  is  no 
sufficient  ground  for  demurrer  to  the  first 
count  in  the  indictment" 

We  think  that  the  case  of  Thrower  v. 
State,  117  Ga.  753,  45  S.  B.  126,  is  directly 
in  point,  and  is  applicable  not  only  to  the 
information  in  this  case,  but  also  to  the  tes- 
timony which  we  find  in  the  record.  That 
1  court  said: 
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"The  defendant  was  Indicted  under  Pen. 
Code  1896,  f  898,  for  'keeping  a  gaming 
house,'  and  upon  the  trial  was  found  guilty. 
It  appears  that  he  was  the  proprietor  of 
what  is  called  a  turf  exchange,'  at  which 
large  numbers  of  persons  dally  congregated 
for  the  purpose  of  betting  on  horse  races, 
run  In  distant  states,  but  reported  at  the 
exchange  by  telegraphic  dispatches.  The 
odds  against  every  horse  In  any  race  were 
posted  In  a  blackboard  In  the  room.  While 
not  given  In  detail,  we  understand,  from 
what  Is  stated  as  to  the  method  of  posting, 
that  the  following  would  illustrate  what  Is 
placed  on  the  board:  *2  to  1  against  horse  A. 
2  to  1  against  horse  B.  8  to  1  against  horse 
C  3  to  1  against  horse  D.  4  to  1  against 
horse  E.'  Persons  desiring  to  bet  would  se- 
lect a  horse,  pay  $1,  and  receive  a  ticket 
showing  the  sum  to  which  he  would  be  enti- 
tled in  case  that  horse  won.  The  proprietor 
was  in  effect  a  bookmaker,  and  backed  the 
field,  being  bound  to  win  if  he  could  get  tak- 
ers enough  to  make  the  book  on  each  race, 
and  could  keep  the  amount  of  his  heaviest 
odds  less  than  the  total  stakes  put  up  by  the 
Individual  betters  in  each  race.  8  Bncy. 
Brit  518.  The  details  would  be  changed  be- 
cause single  'books'  were  not  made;  but  the 
principle  would  be  the  same  where  money 
bets  were  made  or  tickets  sold.  In  the  In- 
stance above  given  he  received  S5 ;  his  heav- 
iest loss  could  be  only  S4,  and  he  might  lose 
only  S2.  At  any  rate,  one  of  the  witnesses 
lost  $7,000  at  this  exchange,  and  many  other 
smaller  amounts.  The  evidence  is  that  many 
attended,  and  the  betting  was  constant,  those 
backing  the  successful  horse  winning  in  each 
race  often  heavy  odds,  but  the  greater  num- 
ber, of  course,  being  bound  to  lose,  and  the 
exchange  to  gain ;  these  gams  being  sure  and 
certain  if  only  takers  enough  were  to  be  had 
and  all  the  odds  sold.  This  being  an  element 
of  uncertainty  against  the  proprietor,  it  was 
desirable  to  have  a  clearing  house  or  place 
In  which  to  gather  a  crowd,  and  the  'turf 
exchange'  is  the  modern  expedient  to  secure 
that  result.  But  the  plaintiff  in  error  in- 
sists that  he  was  not  keeping  a  gaming  house, 
because  no  game  was  played;  the  races  oc- 
curred in  distant  states;  and,  betting  on  a 
horse  race  not  being  Itself  a  criminal  offense, 
it  cannot  be  an  offense  to  maintain  a  place 
where  such  betting  is  allowed. 

"The  act  as  published  in  Cobb's  Dig.  p. 
815,  and  in  Code  1863,  §  4428.  is  subdivided 
by  a  semicolon,  and  makes  even  clearer  what 
is  apparent  upon  an  investigation  of  the  stat- 
nte  as  now  published  in  Pen.  Code  1896,  | 
898.  It  creates  three  separate  offenses:  (1) 
Whoever  keeps  a  gaming  house  is  guilty  of  a 
misdemeanor.  (2)  If  he  does  not  keep  and 
control  the  house,  but  merely  permits  it  to 
be  used  by  other  persons  as  a  place  where 
betting  on  games  or  devices  Is  carried  on,  he 
is  guilty  of  a  misdemeanor.  (3)  If  he  know- 
ingly rents  the  house  to  be  nsed  for  such 
purpose,  he  is  guilty  of  a  misdemeanor.  And 


In  section  392  it  is  further  provided  that,  if 
he.  keeps  a  house  to  the  encouragement  of 
gaming,  he  is  guilty.  Keeping  a  gaming 
house  Is  a  separate,  well-defined  offense,  and 
entirely  independent  of  the  criminality  of  the 
betting  carried  on  therein.  The  statute  1? 
aimed  at  the  place,  not  the  players,  not  at 
the  game,  nor  at  the  subject-matter  of  the 
wager.  At  common  law  keeping  a  gaming 
house  was  an  offense  before  any  sort  of  game 
was  prohibited,  and  was  punished  when  gam- 
ing was  not  even  against  public  policy,  when 
the  courts  recognized  such  contracts,  and  by 
solemn  judgment  made  the  loser  pay  his  bet. 
But  to  maintain  a  place  for  the  purpose  of 
inducing  men  to  gather  and  game  was  a  com- 
mon nuisance,  because  of  its  tendency  to 
corrupt  morals  and  ruin  fortunes.  United 
States  v.  Dixon,  4  Cranch,  C.  C.  107  [Fed. 
Gas.  No.  14,970].  The  game  might  be  harm- 
less, or,  if  In  private,  only  the  immediate  ac- 
tors would  be  affected;  but  when  the  public 
were  invited,  when  there  were  always  pres- 
ent those  ready  and  anxious  to  stake,  when 
the  gains  of  one  excited  others  to  participate, 
when  the  pride  of  public  success  stimulated 
the  winner,  and  the  loser  attempted  to  hide 
the  mortification  of  defeat  by  a  bold  front 
until  the  last  coin  was  gone,  the  law  was 
bound  to  Interfere.  The  English  rule  and 
our  own  statute  are  both  based  on  the  recog- 
nition of  the  cumulative  evil  which  may 
inhere  in  a  multiplicity  of  acts  not  them- 
selves criminal.  Idleness  Is  not  a  crime,  but 
an  aggression  of  innocent  idleness  may  cul- 
minate In  the  crime  of  vagrancy.  Pen.  Code, 
§  453.  To  allow  liquor  to  be  drunk  on  one's 
premises  on  Sunday  Is  not  made  an  offense, 
but  to  keep  a  place  where  persons  may  con- 
gregate for  that  purpose  Is  to  convert  the 
building  into  a  tippling  house.  The  non- 
criminality  of  the  drinking  does  not  save  the 
housekeeper.  Pen.  Code,  f  390.  A  single  act 
of  noise  may  be  innocent,  but  continued  too 
long  the  harmless  disorder  makes  the  owner 
the  keeper  of  a  disorderly  house.  Pen.  Code, 
8  892.  Betting  on  a  game  or  an  event  not 
made  penal  is  not  an  offense,  but  to  keep  a 
house  for  that  very  purpose  will  ripen  Into  a 
crime.  Keeping  a  gaming  house,  a  tippling 
house,  or  a  disorderly  house  are  all  made 
offenses  by  the  Penal  Code,  because,  while 
acts  done  therein  are  not  crimes,  they  lead  to 
crime.  Such  places  are  hotbeds;  and  tbe 
maintenance  thereof  is  prohibited  in  pursu- 
ance of  the  preventive  policy  of  the  law,  in 
an  endeavor  to  save  the  idle  and  dissolute 
from  themselves,  and  to  prevent  the  misery 
and  loss  which  wait  on  those  who  frequent 
such  places.  The  wholesale  gaming  and  the 
evil  consequences  arising  from  the  keeping 
of  a  turf  exchange'  are  as  great,  if  not 
greater,  than  those  flowing  from  mainte- 
nance of  any  other  gaming  place;  and  the 
proprietor  can  only  escape  the  consequences 
by  showing  that  his  is  not  a  gaming  house 
within  the  meaning  of  the  statute. 
"The  words  'wagering,'  'playing,'  •gaming,' 
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and  'betting,'  though  each  having  a  meaning 
more  or  less  different  from  the  other,  are  of- 
ten nsed  one  for  the  other.  The  statute  in 
prohibiting  gaming  does  not  Intend  to  pro- 
hibit amusement,  sport,  recreation,  or  diver- 
sion, but  is  aimed  at  the  hazarding  of  mon- 
ey on  certain  prohibited  games  and  devices. 
In  prohibiting  a  gaming  house  it  is  intended 
to  prevent  the  maintenance  of  a  place  at 
which  persons  come  together  for  the  pur- 
pose of  hazarding  and  betting  money,  wheth- 
er the  subject-matter  of  a  single  bet  is  or  Is 
not  made  penal.  There  is  a  difference  be- 
tween gambling  and  gaming.  In  defining 
gaming  contracts  the  Code  refers  to  con- 
tracts in  which  money  has  been  wagered,  al- 
though there  may  be  no  sport,  no  skill,  no 
element  of  contest  between  those  betting; 
and  therefore,  while  some  few  courts  rule 
that  betting  on  a  horse  race  Is  not  even  gam- 
ing, most  others  (14  Am.  &  Eng.  Enc  [2d  Ed.] 
682,  notes  1,  2)  decide  it  to  be  gaming,  and 
our  own  court  has  held  that  'betting  on  a 
horse  race  Is  gaming  in  the  sense  of  the 
Code.'  Dyer  v.  Benson,  69  Oa.  609.  It  may 
not  be  gambling,  but  it  is  gaming;  and,  if 
so,  a  person  who  maintains  a  place  where 
such  betting  is  carried  on  as  a  business  is 
keeping  a  gaming  house.  The  gaming  or  bet- 
ting goes  on  therein  although  the  race  itself 
may  be  conducted  elsewhere.  No  one  will 
deny  that  the  young  man  who  lost  his  $7,000 
could  have  recovered  it  had  he  sued  in  time 
under  the  provisions  of  Civ.  Code,  f  3671, 
even  though  it  were  lost  in  gaming  on  races 
run  in  New  York,  Saratoga,  or  Sheepshead. 
It  was  gaming,  and  gaming  in  this  very 
house,  and  the  owner  was  keeping  a  gaming 
bouse  even  if  betting  on  a  horse  race  is  not 
itself  punished  under  the  Penal  Code.  To 
the  decisions  cited  by  counsel  may  be  added 
that  of  State  v.  Corporation  of  Savannah, 
T.  U.  P.  Charlt  238  [4  Am.  Dec.  708],  decided 
In  1800,  from  which  it  appears  that,  long  be- 
fore our  first  Penal  Code,  'keeping  a  gaming 
house'  was  recognized  as  'a  nuisance  and  an 
offense  against  the  public,  and  a  part  of  that 
law  which  our  ancestors  brought  from  Eng- 
land, and  not  impaired  by  our  fundamental 
laws.'  It  is  true  that  since  1833  we  have 
had  only  statutory  offense.  White  v.  State, 
SI  Ga.  288.  But  where  the  common-law 
crime  has  been  adopted,  and  common-law 
terms  used  in  Its  definition,  the  construc- 
tion previously  placed  thereon  by  the  Eng- 
lish courts  becomes  by  intendment' a  part  of 
the  adopting  statute.  Pen.  Code,  ||  1,  4  (9). 
It  would  seem  clear,  therefore,  that  when 
the  Legislature,  in  concise  but  comprehen- 
sive language,  declared  that  'keeping  a  gam- 
ing house  Is  a  misdemeanor,'  it  had  in  mind 
the  English  law  on  the  same  subject,  under 
which  the  crime  was  committed  when  the 
house  was  kept  for  the  purpose  of  gaming, 
regardless  of  the  criminality  or  character  of 
game,  wagering,  or  betting  carried  on  there- 
in." 


We  deem  it  useless  to  make  further  argu- 
ment or  cite  additional  authorities  in  sup- 
port of  our  views.  We  therefore  hold  that 
the  court  did  not  err  in  overruling  the 
demurrer  to  the  information.  The  evidence 
overwhelmingly  sustains  every  allegation  con- 
tained in  the  information,  and  the  Instruc- 
tions given  to  the  jury  are  in  harmony  with 
the  views  herein  contained. 

The  judgment  of  the  lower  court  is  there- 
fore affirmed,  with  directions  to  the  county 
court  of  Canadian  county  to  proceed  with 
the  execution  of  the  judgment  and  sentence 
of  the  court. 

DOYLE  and  RICHARDSON,  JJ.,  concur. 


WILLIAMSON  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  6,  1911.) 

(Syllabus  by  the  Court. j 

1.  Criminal  Law  (I  1102*)— Appeal— Reo- 
ord — Case -Mam  Not  Served  in  Tim— 
Disposition  or  Cause. 

When  a  case-made  Is  not  served  within  the 
time  allowed  by  the  trial  judge,  it  will  be  strick- 
en from  the  record  and  the  case  will  be  af- 
firmed, unless  prejudicial  errors  appear  in  the 
transcript 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  1102.*] 

2.  Criminal  Law  (|  1099*)— Appeal— Case- 
Made—  Making  and  Serving — Extension 
of  Time— Poweb  of  Court. 

The  trial  judge  has  no  authority  to  make 
an  order  extending  the  time  for  making  and 
serving  case-made  after  the  time  originally  giv- 
en has  elapsed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  §  1099.*] 

&  Criminal  Law  (§  1099*)— Appeal— Case- 
Made— Making  and  Serving — Extension 
of  Time— Sufficiency  of  application. 
Extensions  of  time  within  which  to  make 
and  serve  case-made  should  be  secured  by  writ- 
ten application  presented  to  the  court  or  judge 
and  a  written  order  made  by  him  signed  and  en- 
tered in  the  record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2877;  Dec  Dig.  ft  1099.-J 

Appeal  from  Okmulgee  County  Court;  M. 
M.  Alexander,  Judge. 

Annie  Williamson  was  convicted  of  unlaw- 
fully maintaining  a  place  wherein  Intoxi- 
cants were  kept  for  sale,  and  she  appeals. 
Affirmed. 

Stanford  ft  Cochran,  for  appellant.  Fred 
S.  Caldwell,  for  the  State. 

ARMSTRONG,  J.  This  case  was  tried  In 
the  county  court  of  Okmulgee  county  In  No- 
vember, 1908,  the  appellant  being  convicted 
on  the  23d  day  of  said  month.  Motion  for  a 
new  trial  was  properly  filed,  and  was  by  the 
court  overruled  on  the  28th  day  of  Novem- 
ber, 1908,  whereupon  the  appellant  was  sen- 
tenced to  pay  a  fine  of  $250  and  costs  and 
serve  90  days  in  Jail.  The  appellant  prayed 
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an  appeal  to  the  Criminal  Court  of  Appeals, 
and  was  given  90  days  In  which  to  perfect 
the  same.  No  time  was  asked  within  which 
to  make  and  serve  case-made  at  that  time, 
and  it  Is  presumed  that  the  appellant  intend- 
ed to  avail  herself  of  the  statutory  period  of 
30  days. 

It  appears  from  the  record  that  on  Decem- 
ber 17,  1906,  the  appellant  was  granted  an 
extension  of  time  to  make  and  serve  case- 
made  of  45  days.  The  record  further  shows 
that  on  February  17,  1909,  a  further  exten- 
sion of  80  days  was  granted  the  appellant 
in  which  to  make  and  serve  case-made,  and 
a  further  extension  of  60  days  in  which  to 
file  petition  in  error  in  the  Criminal  Court  of 
Appeals.  On  the  2d  day  of  March,  1909,  60 
days  additional  to  make  and  serve  case- 
made  was  allowed.  Petition  in  error  was 
filed  In  this  court  on  May  15,  1909.  On  the 
29th  day  of  March,  1909,  counsel  for  the 
state  filed  a  motion  to  strike  the  case-made 
and  dismiss  the  appeal,  on  the  ground,  among 
others,  that  the  extension  granted  on  the 
17th  day  of  December  expired  on  the  11th 
day  of  February,  and  that  on  that  date  no 
case-made  had  been  prepared  and  served,  and 
no  further  extension  of  time  had  been  grant- 
ed.  The  record  sustains  this  contention. 

Counsel  for  the  appellant  on  May  11,  1909, 
filed  a  motion  asking  to  be  permitted  to 
amend  case-made  by  including  a  certificate 
from  the  county  Judge  of  Okmulgee  county 
to  the  effect  that  he  bad  told  the  clerk  of 
his  court  to  make  an  order  extending  the 
time  on  the  2d  day  of  February,  1909.  The 
statute  provides  that  the  court  or  judge  may 
extend  the  time  for  making  and  serving  case- 
made  upon  proper  showing.  An  order  ex- 
tending the  time  for  making  and  serving  case- 
made  upon  proper  showing  can  be  made 
either  by  the  court  or  the  Judge  if  the  court 
Is  not  in  session.  The  certificate  offered  does 
not  show  that  the  court  was  In  session  at 
the  time  the  county  Judge  told  his  clerk  to 
make  an  order  and  doesn't  show  that  the 
order  was  made  by  the  judge.  The  certif- 
icate is  insufficient.  The  regular  way  to  se- 
cure an  order  extending  the  time  for  making 
and  serving  case-made  is  to  present  a  writ- 
ten application  and  secure  a  written  order 
signed  by  the  judge,  and  have  the  same  en- 
tered of  record  on  the  minutes  of  the  court 
It  is  the  duty  of  persons  applying  for  these 
extensions  to  properly  preserve  the  record, 
and  have  all  such  orders  included  in  the  case- 
made  when  the  same  is  filed.  The  informa- 
tion in  this  case  is  regular.  The  Instructions 
of  the  court  fairly  state  the  law.  There  is* 
nothing  prejudicial  In  this  transcript  to  the 
rights  of  the  appellant 

The  record  shows  that  the  case-made  was 
not  served  In  time,  and  that  the  extension  of 
the  county  Judge  was  granted  after  the  time 
originally  given  had  elapsed.  The  case-made 
Is  therefore  stricken  from  the  record.  No  er- 
rors appearing  in  the  transcript  this  case 


will  have  to  be  affirmed.  This  question  has 
been  repeatedly  passed  upon  by  this  court. 
Bradford  v.  State,  8  Okl.  Cr.  867,  106  Pac. 
585;  Houck  v.  State,  8  Okl.  Cr.  483,  106  Pac. 
977;  Durant  v.  State,  3  Okl.  Cr.  447,  106 
Pac.  651;  Lewis  v.  State,  3  Okl.  Or.  448,  106 
Pac.  647. 
Affirmed. 

FURMAN,  P.  J.,  and  DOYLE,  J„  concur. 


BUFFO  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Dec. 
22,  1910.) 

(Byllabut  by  the  Court.) 

1.  Cbiminal  Law  (|  1099*)— Appkal— Record 
—Case-Mam—  Skbvice— Time. 

Unless  the  court  or  judge  extends  the  time 
for  making  and  serving  a  case  preparatory  to  an 
appeal,  the  defendant  in  a  criminal  action  has 
but  30  days  in  which  to  serve  the  same ;  and  in 
such  event,  if  the  case  be  not  served  upon  tho 
county  attorney  within  80  days  after  the  rendi- 
tion of  judgment  it  will  fail  as  a  case-made. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  |  1099.*] 

2.  Intoxicating  Liquors  ($  211*)— Posses- 
sion with  Intent  to  Sell— Pbosecution— 
Sufficiency  of  Infobmation. 

An  information  which  alleges  that  the  ac- 
cused had  in  his  possession  intoxicating  liquor, 
"with  the  intent  to  sell,  barter,  give  away  and 
otherwise  furnish,  contrary  to  the  form  of  the 
statutes,"  etc,  and  which  does  not  charge  that 
the  accused  intended  to  sell,  barter,  give  away, 
or  otherwise  furnish  the  liquor  in  possession  is 
bad  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  S  211.*] 

Appeal  from  Pittsburg  County  Court;  R. 
W.  Higglns,  Judge. 

D.  Buffo  was  convicted  of  violating  the 
prohibitory  law,  and  he  appeals.  Reversed 
and  remanded,  with  directions. 

W.  J.  Horton  and  R.  A.  Smith,  for  plain- 
tiff in  error.  Fred  S.  Caldwell,  for  the  State. 

RICHARDSON,  J.  The  Judgment  appeal- 
ed from  herein  was  rendered  on  March  17, 
1909,  on  which  day  plaintiff  in  error  was 
granted  15  days  to  file  his  supersedeas  bond 
and  60  days  within  which  to  file  his  petition 
In  error  and  case-made  in  this  court  No  time 
for  making  and  serving  a  case  appears  to 
have  been  requested,  and  none  was  allowed 
by  the  court  Section  6951,  Snyder's  Comp. 
Laws  1909,  grants  a  defendant  in  a  criminal 
action  30  days  in  which  to  make  and  serve  a 
case  upon  the  county  attorney,  and  provides 
that  the  court  or  judge  for  good  cause  shown 
may  extend  the  time.  The  time  not  having 
been  extended,  however,  plaintiff  In  error 
was  required  to  serve  his  case  upon  the 
county  attorney  within  80  days  from  March 
17,  1909.  His  time  expired  therefore  on 
April  16,  1909.  The  case  was  not  served  un- 
til May  8,  1909.  It  therefore  fails  as  a  casp- 
made.  and  cannot  be  considered  by  this  court. 
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The  purported  case-made,  however,  con- 
tains a  transcript  of  the  record  duly  certi- 
fied, and  assignments  of  error  predicated 
upon  the  record  proper  may  be  examined. 
There  is  but  one  such  assignment,  and  that 
is  that  the  court  erred  In  overruling  plaintiff 
in  error's  demurrer  to  the  information.  The 
information  charged  that  the  accused  had  in 
his  possession  "certain  spirituous  liquor,  to 
wit,  whisky,  with  the  Intent  then  and  there 
to  sell,  barter,  give  away  and  otherwise  fur- 
nish, contrary  to  the  form  of  the  statutes  in 
such  cases  made  and  provided  and  against 
the  peace  and  dignity  of  the  state,"  and  the 
demurrer  was  upon  the  ground  that  the  In- 
formation did  not  charge  an  offense.  The 
demurrer  should  have  been  sustained.  It  is 
necessary  that  an  indictment  or  information 
allege  every  essential  element  of  the  crime 
intended  to  be  charged.  This  information 
does  not  state  what  the  accused  Intended  to 
sell,  barter,  give  away,  and  otherwise  fur- 
nish, and,  without  alleging  In  some  direct 
and  certain  manner  that  he  intended  to  so 
dispose  of  the  liquor  in  his  possession,  It 
charged  no  offense. 

Reversed  and  remanded,  with  directions  to 
set  aside  the  Judgment,  and  sustain  the  de- 
murrer to  the  information.   All  concur. 


YOATHER  t.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Feb. 
6, 1911.) 

(Byllabu*  by  the  Court.) 
Intoxicating  Liquobs  (§  223*)— Saijb  of  Liq- 

uob— Evidence— Instructions. 

(a)  On  the  trial  of  an  indictment  which 
charges  the  sale  or  giving  away  of  a  specific 
kind  of  liquor  by  name,  not  accompanied  by 
general  descriptive  terms,  the  sale  must  be 
proved  as  alleged. 

(b)  An  instruction  by  the  court  to  the  effect 
that  a  person  charged  with  the  sale  or  giving 
away  of  whisky  is  guilty,  when  the  proof  shows 
the  sale  or  giving  away  to  have  been  alcohol,  is 
erroneous.   For  correct  instruction,  see  opinion. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Lguora,  Cent.  Dig.  SS  265,  271;  Dec.  Dig.  8 

Appeal  from  Stephens  County  Court;  W. 
H.  Admire,  Judge. 

Will  Yoather  was  convicted  for  giving 
away  whisky,  and  appeals.  Reversed  and 
remanded. 

Gilbert  &  Bond,  for  appellant 

ARMSTRONG,  J.  Will  Yoather  was  con- 
victed in  the  county  court  of  Stephens  county 
on  the  8th  day  of  May,  1909,  on  a  charge 
of  giving  away  whisky,  and  was  sentenced 
by  the  court  to  pay  a  fine  of  $50,  and  be 
confined  in  the  county  jail  30  days,  and  pay 
the  costs  of  the  prosecution.  He  prayed  an 
appeal,  which  was  duly  perfected,  and  this 
cause  Is  here  regularly. 

The  information  in  this  case  charges  that 


"the  said  Will  Yoather  then  and  there  being 
did  then  and  there  give  to  one  Roy  Vaught 
three  drinks  of  whisky,  the  said  Roy  Vaught 
being  then  and  there  a  minor  of  the  age 
of  fifteen  years,"  eta  The  proof  shows  the 
prosecuting  witness  received  alcohol,  in- 
stead of  whisky;  there  being  a  conflict  as 
to  whether  the  appellant  gave  it  to  him  or 
whether  he  secured  it  himself.  There  are 
a  number  of  assignments  of  error,  but  this 
Is  the  only  one  that  It  is  necessary  for  us 
to  consider,  and  it  is  raised  in  the  appellant's 
ninth  assignment 

The  general  rule  Is,  as  laid  down  by  Cyc 
that  if  an  Indictment  charges  the  sale  of  a 
specific  kind  of  liquor  by  name,  and  not 
accompanied  by  general  descriptive  terms, 
it  must  be  proved  as  alleged.  6  Cyc.  284, 
and  authorities  cited  thereunder.  The  in- 
formation in  this  case  might  have  just  as 
easily  charged  the  offense  In  language  to 
have  justified  this  proof;  but  the  pleader, 
having  chosen  to  narrow  the  Inquiry  down 
to  whisky,  is  bound  thereby.  The  Court  of 
Appeals  of  Kansas,  In  discussing  this  prop- 
osition, says:  "It  is  elementary  that  a  de- 
fendant must  be  tried  upon  the  identical 
charge  which  is  preferred  against  him.  He 
cannot  be  charged  with  doing  one  thing,  and 
be  found  guilty  of  doing  another,  even 
though  a  similar  thing.  Here  the  defendant 
was  charged  with  selling  a  certain  definitely 
named  drink,  called  'American  Hop  Ale,' 
alleged  to  be  of  a  like  nature  with  malt 
hop  tea  tonic,  ginger  ale,  and  cider,  and 
therefore  prohibited  by  the  ordinance.  Such 
a  charge  cannot  be  sustained  by  proving  the 
sale  of  something  else.  The  city  having 
seen  proper  to  thus  limit  the  charge,  the 
court  could  not  enlarge  it  as  was  attempted 
by  the  instruction  complained  of.  •  •  • 
That  the  complaint  may  have  alleged  the 
offense  with  unnecessary  particularity,  and 
thus  have  narrowed  the  inquiry  before  the 
jury,  is  not  a  matter  for  this  court  to  con- 
sider." City  of  Lincoln  Center  v.  Linker, 
5  Kan.  App.  242,  47  Pac.  174. 

We  think  that  the  instruction  of  the  court 
on  this  point  wherein  it  attempted  to  en- 
large the  scope  of  the  investigation  by  de- 
fining the  term  "whisky"  as  follows:  "By 
the  term  'whisky,'  is  meant  a  spirituous, 
distilled,  or  intoxicating  liquor  within  the 
meaning  of  the  statute  regulating  the  liquor 
traffic;  *  *  *  and  if  you  find  from  the 
testimony  in  this  case  beyond  a  reasonable 
doubt  that  the  whisky  alleged  In  the  infor- 
mation comes  within  the  meaning  of  one  or 
all  of  the  terms  here  defined  to  you,"  etc.,  is 
erroneous.  The  Instruction  should  have  giv- 
en the  law  as  applicable  to  the  proof. 

We  think  the  following  instruction,  as 
requested  by  the  appellant  would  have  prop- 
erly covered  the  case:  "You  are  instructed, 
under  the  Information  in  this  case,  the  de- 
fendant is  charged  with  the  giving  away  of 
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whisky,  and  before  yon  are  warranted  in 
convicting  the  defendant  it  will  be  necessary 
that  the  state  prove  to  yon  by  legal  and  com- 
petent evidence  beyond  a  reasonable  doubt 
that  the  beverage  so  given  to  Roy  Vaught 
was  whisky,  if  yon  should  find  that  it  was 
given  at  alL"  In  the  case  of  Kirk  v.  Terri- 
tory, 10  OkL  48,  80  Pac.  797,  the  court  says: 
"In  charging  the  jury,  due  regard  must  be 
had  to  the  state  of  the  case,  and  the  char- 
acter and  amount  of  proof,  and  the  law 
as  stated  to  the  jury  must  be  applicable  to 
the  pleadings  and  testimony."  In  the  case 
before  us  it  is  very  clear  that  this  rule  was 
not  observed. 

For  the  errors  indicated,  the  case  will  be 
reversed  and  remanded,  with  directions  to 
the  court  below  to  grant  the  appellant  a  new 
trial. 

FURMAN,  P.  J.,  and  DOYLE,  J.,  concur. 


SCHLUMBOHM  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma, 
Feb.  6,  1911.) 

(Syllabus  by  the  Court.) 

1  Criminal  Law  (II  265.  1167*)— Dat  in 

Which  to  Pixad— waives. 
(a)  When  a  defendant  is  arraigned  on  a 
felony  charge,  he  is  entitled  to  a  day  in  which 
to  plead,  nnder  our  statute,  if  be  demands  it, 
and  It  is  error  to  refuse  it 

(b)  Upon  the  trial  court  permitting  the  de- 
fendant to  withdraw  his  plea  and  upon  bis  fil- 
ing a  demurrer,  the  error  is  cured. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  |  616;  Dec  Dig.  if  265, 
1167.*] 

2.  Pebjubt  (H  22,  23*)— Indictment— Sinm- 

CIEHOT. 

(a)  It  is  not  necessary  for  an  information 
charging  perjury  to  name  the  person  holding 
the  court  or  the  officer  before  whom,  the  false 
oath  was  taken. 

(b)  It  is  sufficient  if  it  appears  that  the 
oath  was  administered  before  the  court,  and 
that  the  court  bad  jurisdiction  to  try  and  de- 
termine the  issues  involved. 

[Ed.  Note. — For  other  cases,  see  Perjury,  Cent 
Di*.  H  76-79,  80;  Dec.  Dig.  H  22,  23.*] 

Appeal  from  District  Court,  Washita  Coun- 
ty; James  R.  Tolbert,  Judge. 

John  Schlumbohm  was  convicted  of  perju- 
ry, and  appeals.  Affirmed. 

An  Information  was  filed  against  the  plain- 
tiff in  error  in  the  district  court  of  Washita 
county  on  the  12th  day  of  June,  1909.  He 
was  arraigned  on  an  amended  Information 
on  the  15th  day  of  June,  and  requested  24 
hours  in  which  to  plead.  The  request  was 
refused,  and  he  excepted.  Afterward,  on  the 
same  day,  the  court  permitted  him  to  with- 
draw his  plea  of  not  guilty,  and  file  a  de- 
murrer to  the  information,  which  demurrer 
was  overruled,  and  he  excepted.  The  case 
was  tried  before  a  Jury  on  the  21st  day  of 
June,  1909,  and  resulted  in  a  conviction.  Mo- 
tions for  new  trial  and  in  arrest  of  Judgment 


were  filed  and  overruled  and  exception  saved, 
and  an  appeal  was  taken  to  this  court 

T.  A.  Edwards,  for  appellant  Chas.  West, 
Atty.  Gen.,  and  Smith  C.  Matson,  Asst  Atty. 
Gen.,  for  the  State. 

ARMSTRONG,  J.  (after  stating  the  facts  as 
above).  There  are  only  two  questions  urged 
by  counsel  in  his  brief  for  reversal  of  this 
cause;  the  first  being  that  the  court  erred 
in  refusing  to  allow  the  appellant  24  hours 
in  which  to  plead.  Under  our  statute  a  de- 
fendant upon  arraignment  Is  entitled  to  one 
day  in  which  to  plead,  and  it  is  error  to  re- 
fuse such  time.  We  do  not  deem  it  necessary 
to  consider  this  proposition,  however,  as  the 
record  shows  that  the  plaintiff  in  error  was 
permitted  to  withdraw  his  plea  of  not  guilty 
and  file  a  demurrer.  If  there  had  been  any- 
thing in  this  contention,  it  was  cured  by  this 
action  of  the  court  and  the  action  of  the 
plaintiff  In  error  in  filing  the  demurrer. 
The  second  proposition,  as  contended  for  by 
counsel,  is  that  the  amended  information  up- 
on which  plaintiff  in  error  was  put  upon  tri- 
al is  insufficient.  This  proposition  is  raised 
by  a  general  demurrer  to  the  information, 
and  is  discussed  at  some  length,  and  numer- 
ous authorities  cited  in  the  argument  and 
brief  of  counsel. 

The  objections  to  this  information  as  urg- 
ed by  counsel  for  the  plaintiff  in  error  are 
that  it  does  not  allege  that  the  plaintiff  in 
error  was  sworn  and  did  take  a  corporeal 
oath,  and  that  it  does  not  allege  that  the 
oath  was  administered  by  a  person  having 
authority  to  administer  the  same;  it  being 
the  contention  of  counsel  that  the  informa- 
tion should  name  the  person  administering 
the  oath,  and  contain  allegations  showing 
that  he  had  authority  to  administer  the 
same.  In  support  of  this  contention  counsel 
quotes  section  5372,  Wilson's  Rev.  &  Ann. 
St  1903,  which  section  Is  as  follows:  "In  an 
indictment  for  perjury,  or  subornation  of 
perjury,  it  is  sufficient  to  set  forth  the  sub- 
stance of  the  controversy  or  matter  In  re- 
spect to  which  the  offense  was  committed, 
and  in  what  court  or  before  whom  the  oath 
alleged  to  be  false  was  taken,  and  that  the 
court  or  person  before  whom  It  was  taken 
had  authority  to  administer,  with  proper  al- 
legations of  the  falsity  of  the  matter  on 
which  the  perjury  is  assigned;  but  the  in- 
dictment need  not  set  forth  the  pleadings, 
record,  or  proceedings  with  which  the  oath 
is  connected,  nor  the,  commission  or  authority 
of  the  court  or  person  before  whom  the  per- 
jury was  committed."  The  statute  does  not 
say  "and  before  whom."  It  says  "or  before 
whom."  A  careful  Investigation  of  the  au- 
thorities cited  by  counsel  discloses  the  fact 
that  the  prosecutions  In  most  of  those  cases 
were  based  upon  an  Indictment  or  informa- 
tion growing  out  of  nonjudicial  or  quasi  Ju- 
dicial proceedings,  and  in  such  cases  the 
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name  of  the  officer  before  whom  the  oath  was 
taken  should  be  given.  Under  modern  stat- 
utes, however,  when  the  Indictment  or  In- 
formation charges  the  perjury  to  hare  been 
committed  In  open  court,  especially  In  the 
trial  of  .civil  cases,  the  general  rule  seems 
to  be  that  it  is  not  necessary  to  set  out  the 
name  of  the  person  holding  the  court,  nor 
is  It  necessary  to  name  the  officer  before 
whom  the  false  oath  was  taken.  The  desig- 
nation of  the  court  is  sufficient.  Nor  is  it 
necessary  to  allege  that  an  oath  was  admin- 
istered. It  appears  to  be  sufficient  to  charge 
that  the  defendant  was  duly  sworn.  The  in- 
formation before  us,  however,  sets  out  the 
material  facts  of  the  oath,  after  alleging 
that  appellant  was  duly  sworn  before  the 
court.  Smith  v.  People,  82  Colo.  251,  75  Pac 
914 ;  State  v.  O'Hagan,  88  Iowa,  504 ;  State 
v.  Farrow,  10  Rich.  Law  (S.  C.)  165. 

In  the  case  of  State  v.  O'Hagan,  38  Iowa, 
504,  cited,  supra,  the  Indictment  in  that 
cause  was  as  follows:  "The  defendant  was 
then  and  there  duly  sworn  before  the  court," 
etc.  The  court  says:  "This  objection  could 
not  avail,  even  on  demurrer,  for  it  is  well 
recognized  by  the  authorities  that  it  is  suffi- 
cient to  charge  that  the  defendant  was  duly 
sworn."  In  the  case  of  McClerkin  v.  State, 
105  Ala.  107,  17  South.  123,  the  Supreme 
Court  of  Alabama,  in  discussing  these  prop- 
ositions, says:  "It  seems  that  an  indictment 
for  perjury,  while  it  is  entirely  proper,  fol- 
lowing the  form  In  the  Code  for  perjury  in  a 
civil  case,  to  aver  the  particular  officer  be- 
fore whom  the  oath  was  taken,  it  is  not  nec- 
essary to  do  so  for  the  legal  sufficiency  of 
the  indictment.  *  *  *  The  averment  in 
this  respect  is  that  the  defendant  was  duly 
sworn  to  testify,  etc.  This  is  all  that  is  nec- 
essary to  aver  in  any  case."  In  the  case  we 
are  considering  the  information  alleges  that 
the  appellant  was  first  duly  sworn  before 
the  court  before  giving  said  testimony.  The 
Information  also  alleges  that  the  court  had 
jurisdiction  to  try  and  determine  the  issues 
involved,  etc 

The  Supreme  Court  of  Oregon  in  the  case 
of  State  v.  Woolridge,  45  Or.  390,  78  Pac. 
335,  in  discussing  this  question,  says:  "That 
an  indictment  for  perjury  alleged  to  have 
been  committed  by  the  defendant  as  a  wit- 
ness in  a  civil  action  tried  in  the  circuit 
court,  etc.,  •  •  *  the  averment  that  the 
false  oath  was  taken  in  such  court,  without 
designating  the  officer  by  whom  It  was  ad- 
ministered, was  sufficient  Mr.  Chief  Justice 
Prim,  speaking  for  the  court  (in  another  case 
quoted  from  [State  v.  Spencer]  6  Or.  152),  in 
distinguishing  the  mode  of  alleging  the  nec- 
essary facts  in  other  cases,  said:  'But,  if  the 
oath  in  which  perjury  was  assigned  had  been 
administered  by  the  clerk  in  some  outside 
matter,  then  it  would  have  been  necessary  to 
allege  that  it  was  taken  before  the  clerk.' " 
In  the  case  of  State  v.  Green,  reported  in 
24  Ark.  591,  in  discussing  the  same  ques- 
tions as  raised  here,  the  court  says:  "Most 


of  the  objections  thus  taken  to  the  indict- 
ment might  have  deserved  consideration  if 
every  indictment  for  perjury  now  required 
the  same  details  and  recitals  as  the  law  re- 
quired for  indictments  for  the  same  offense 
at  common  law,  but  by  our  statute  and  that 
of  most  of  the  states  that  strictness  in  the 
details  and  recitals  in  indictments  for  per- 
jury is  not  required."  The  perjurer  is  a 
most  dangerous  character.  By  his  false  oath 
honest  men  are  deprived  of  their  property, 
the  character  of  good  men  and  women  is  de- 
stroyed, and  the  liberty  and  lives  of  the  in- 
nocent are  taken  away.  Many  times  the 
most  depraved  criminals  escape  justice  by 
the  reckless  disregard  of  a  perjurer  for  the 
truth ;  and  it  is  not  infrequent  that  the  gal- 
lows is  cheated  through  the  same  agency. 
The  willful  and  corrupt  perjurer  has  no  re- 
gard for  the  rights  of  any  one,  and  is  enti- 
tled to  no  sympathy  at  'the  hands  of  a  Jury 
or  In  a  court  of  justice. 

The  record  in  this  case  shows  that  this  ap- 
pellant destroyed  the  home  of  his  neighbor, 
that  he  stole  his  wife  and  carried  her  away 
to  a  neighboring  city,  and  there  kept  and 
visited  her,  and,  in  order  to  escape  civil  lia- 
bility for  his  wicked  acts,  committed  the 
perjury  charged  in  this  information.  There 
is  not  the  slightest  controversy  In  the  proof, 
yet  this  court  is  urged  to  strain  at  a  meager 
technicality  in  procedure  in  order  that  a 
guilty  man  may  escape  justice.  If  the  doc- 
trine of  harmless  error  has  any  application, 
it  should  be  In  cases  of  this  kind,  where  a 
trivial  error  In  procedure  did  not,  and  could 
not,  deprive  the  appellant  of  a  substantial 
right.  If  the  appellant  had  been  in  any  way 
prejudiced  by  this  Information,  he  would  be 
in  some  attitude  to  complain,  but,  under  the 
uncontroverted  proof  in  this  record,  he  was 
in  no  wise  injured  and  does  not  so  contend. 

Some  of  the  authorities  hold  that  a  defend- 
ant in  the  trial  court  can  show  as  a  matter 
of  defense  that  the  person  who  administered 
the  false  oath  had  no  authority  to  administer 
the  same,  and  also  that  the  court  had  no 
jurisdiction  to  try  and  determine  the  cause. 
See  Muir  v.  State,  8  Blackf.  (Ind.)  154.  The 
information  before  us  shows  that  the  appel- 
lant was  duly  sworn  before  the  district  court, 
and,  as  we  have  seen,  a  great  many  authori- 
ties hold  that  it  is  unnecessary  for  the  in- 
formation to  allege  the  name  of  the  person 
administering  It  We  think,  however,  it  is 
the  better  practice  to  do  so,  but  It  is  suffi- 
cient when  the  proof  shows,  without  contra- 
diction that  the  conviction  is  just  for  it  to 
appear  in  the  information  that  the  person 
charged  was  sworn  before  the  court  and 
that  the  court  had  jurisdiction  to  try  and  de- 
termine the  issues  Involved,  all  of  which  this 
information  showed. 

We  find  no  prejudicial  errors  against  the 
rights  of  the  appellant  in  this  record.  The 
judgment  of  the  court  below  is  therefore  af- 
firmed. 

FURMAN,  P.  J.,  and  DOYLE,  J.,  concur. 
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BEATTY  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  6,  191L) 

(ByUabua  by  the  Court.) 

1  Criminal  Law  (§  1099*)— Appeal— Rscobd 
—  Cask-Made  —  Matters  Occurring  in 
Open  Ooubt. 

Matters  occurring  in  open  court  during  the 
progress  of  a  trial  cannot  be  incorporated  in 
the  case-made  by  affidavits,  but  must  be  placed 
io  the  case-made  by  recitals  certified  to  by  the 
Judge  who  presided  at  the  trial  of  the  cause. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  f  1099.*] 

2.  Criminal  Law  (U  821,  1144.  1086*)— Juby 
(H  79,  117*)— Imp AN«UNO— Appeal  —  Prb- 
8umption8— exctjsinq  jtxbor— regularity 
op  Proceedings  of  Ooubt  of  Record— 
Challenge  to  Abbat  and  Panel— Time— 
8ufficierct. 
(a)  Where  a  trial  judge  had  excused  jurors 
who  were  members  of  the  regular  panel,  In  the 
absence  of  a  showing  that  this  amounted  to  an 
abuse  of  discretion  on  the  part  of  the  trial 
judge,  we  will  presume  that  such  jurors  were 
properly  excused. 

(b)  Where  a  member  of  the  regular  panel  Is 
absent  from  the  courtroom  when  his  name  is 
called,  while  the  jury  is  being  impaneled,  it  is 
proper  for  the  trial  judge  to  send  for  said  ju- 
ror and  have  him  brought  into  court  to  be  ex- 
amined touching  his  qualifications  to  sit  as  a 
juror  in  the  cause  before  the  court. 

(c)  After  a  jury  has  been  selected,  it  Is  too 
late  to  challenge  the  array  and  panel. 

(d)  Where  the  record  shows  that  defendant 
challenged  the  array  and  panel  of  the  jury, 
but  does  not  state  the  ground  upon  which  the 
challenge  was  made,  the  challenge  will  not  be 
considered  by  this  court 

(e)  There  is  no  presumption  against  the  regu- 
larity of  the  proceedings  in  a  court  of  record. 
Such  proceedings  are  presumed  to  be  regular, 
unless  the  contrary  is  affirmatively  made  to  ap- 
pear. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2758,  3014,  8028:  Dec.  Dig. 
K  321,  1144,  1086:»  Jury,  Cent  Dig.  §  544; 
Dec.  Dig.  ff  79.  117.»] 

8.  Criminal  Law  (IS  1088,  1066*)— Appeal- 
Review— Instructions— Requests  in  Low- 
es Court. 

Where  the  court  failed  to  instruct  upon 
the  presumption  of  innocence,  but  did  instruct 
the  jury  fully  upon  reasonable  doubt  and  where 
the  defendant  did  not  request  any  instruction 
on  the  presumption  of  innocence  or  save  an  ex- 
ception to  the  action  of  the  court  in  neglecting 
to  charge  on  this  presumption,  a  conviction  will 
not  be  reversed  because  the  court  omitted  to 
give  said  instruction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  JJ  2048,  2668;  Dec.  Dig.  SS 
1038,  1056.*] 

Appeal  from  Logan  County  Court;  J.  C. 
Strang,  Judge. 

Tom  Beatty  was  convicted  of  violating  the 
prohibition  law,  and  be  appeals.  Affirmed. 

Walter  Warren  and  Will  H.  Chappell,  for 
appellant  Smith  C.  Matson,  Asst  Atty. 
Gen.,  for  the  State. 

FURMAN,  P.  J.  First  Appended  to  the 
motion  for  a  new  trial  we  find  a  lengthy 
affidavit  which  attempts  to  set  forth  pro- 


ceedings which  it  is  claimed  were  had  in  the 
county  court  when  the  Jury  in  this  case  was 
impaneled.  Parties  cannot  make  up  a  case- 
made  in  this  manner.  Any  matter  transpir- 
ing in  open  court  of  which  the  trial  judge 
bad  knowledge  can  only  be  Incorporated  In 
the  case-made  by  statements  which  are  duly 
certified  to  by  the  presiding  judge.  See  Co- 
lon Cochran  v.  State,  4  Okl.  Cr.  379,  390,  111 
Pac.  974,  978. 

Second.  We  find  properly  incorporated  in 
the  case-made  the  folio  whig  statement: 
'Thereupon,  said  defendant  on  request  of 
his  counsel  is  allowed  by  the  court  to  make 
a  copy  of  the  jury  list  spread  before  the 
court,  and  the  names  of  the  persons  on  said 
Jury  list  are  called  by  the  court,  and  take 
their  places  in  the  Jury  box  and  are  exam- 
ined on  their  voir  dire  and  thereupon,  the 
prosecution  and  defense  exercise  their  per- 
emptory challenges,  and  the  defendant,  hav- 
ing one  peremptory  challenge  left  excuses 
one  Sam  Evans,  whereupon  the  court  forth- 
with calls  into  the  Jury  box  one  E.  H.  Fur- 
row, who,  not  being  present  in  the  court- 
room, is  sent  for  by  the  court,  to  which  the 
defendant  objects,  and  asks  that  the  names 
of  the  two  remaining  Jurors  upon  the  Jury 
list  be  called,  upon  which  said  defendant  is 
by  the  court  informed  that  the  two  other 
jurors,  members  of  the  regular  panel,  have 
been  excused  from  further  service  before  the 
court,  to  all  of  which  said  defendant  ex- 
cepts." It  is  not  claimed  or  shown  that  the 
court  abused  its  discretion  in  excusing  the 
two  jurors  who  were  members  of  the  regular 
panel  above  referred  to,  and,  in  the  absence 
of  a  showing  to  this  effect,  we  must  pre- 
sume that  these  parties  were  properly  ex- 
cused by  the  trial  court  E.  H.  Furrow  be- 
ing a  member  of  the  regular  panel,  and  being 
absent  from  the  courtroom,  it  was  entirely 
proper  for  the  court  to  send  after  said  Fur- 
row and  place  him  in  the  Jury  box.  When 
the  said  E.  H.  Furrow  was  brought  into 
court,  the  record  recites  that  the  following 
took  place:  "Thereupon,  the  examination  of 
said  Jurors  on  their  voir  dire  is  proceeded 
with,  and  the  following  good  and  lawful 
jurors,  members  of  the  regular  panel  attend- 
ant before  the  court,  are  selected  to  try  said 
cause,  to  wit:  A.  G.  Kesler,  O.  P.  Cooper, 
B.  H.  Furrow,  Robert  Reed,  N.  J.  C  John- 
son, and  J.  M.  Pardue.  Whereupon  said  de- 
fendant objects  to  going  to  trial  to  said  Jury 
and  challenges  the  array  and  panel,  which 
said  objection  and  said  challenge  are  by  the 
court  overruled,  and  to  which  said  ruling  of 
the  court  said  defendant  duly  excepts."  Aft- 
er the  jury  had  been  selected,  it  was  too  bite 
for  the  defendant  to  attempt  to  challenge  the 
array  and  panel,  and,  even  if  it  was  not  too 
late  for  this  to  be  done,  the  record  does  not 
show  the  ground  upon  which  said  challenge 
was  made.  The  only  presumption  which  the 
law  indulges  In  favor  of  a  defendant  in  a 
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criminal  case  Is  that  of  Innocence,  and,  when 
this  presumption  Is  overcome  by  a  conviction, 
the  presumption  then  prevails  that  the  ver- 
dict of  the  jury  Is  right,  and  that  all  of  the 
proceedings  in  a  court  of  record  are  regular 
unless  the  contrary  affirmatively  appears. 
There  is  no  presumption  against  the  regular- 
ity of  the  proceedings  In  a  court  of  record. 
We  find  no  error  in  the  record  with  refer- 
ence to  the  manner  in  which  the  Jury  was 
selected  and  impaneled. 

Third.  Upon  the  trial  of  this  cause,  the 
court  repeatedly  instructed  the  Jury  that 
they  could  not  convict  the  defendant  unless 
they  were  satisfied  from  the  testimony  be- 
yond a  reasonable  doubt  that  he  was  guilty, 
and  they  were  again  instructed  that,  if  they 
entertained  a  reasonable  doubt  as  to  wheth- 
er or  not  the  defendant  was  guilty,  they  must 
acquit  him;  but  the  defendant  complains 
that  the  court  did  not  instruct  the  Jury  upon 
the  presumption  of  innocence.  No  exception 
was  reserved  to  the  Instructions  of  the  court 
upon  this  ground,  and  no  special  Instruction 
was  requested  of  the  court  upon  the  pre- 
sumption of  innocence.  In  the  case  of  Coch- 
ran v.  State,  4  Okl.  Cr.  390,  111  Pac.  978, 
we  held  that  under  these  circumstances,  a 
conviction  would  not  be  reversed  because 
the  court  had  failed  to  charge  the  jury  upon 
the  presumption  of  innocence.  Section  6857, 
Snyder's  Comp.  Laws  Okl.  1909,  is  as  fol- 
lows: "In  charging  the  Jury,  the  court  must 
state  to  them  all  matters  of  law  which  it 
thinks  necessary  for  their  Information  in 
giving  their  verdict,  and  if  It  state  the  tes- 
timony of  the  case,  it  must  in  addition  In- 
form the  jury  that  they  are  the  exclusive 
Judges  of  all  questions  of  fact  Either  party 
may  present  to  the  court  any  written  charge, 
and  request  that  it  be  given.  If  the  court 
thinks  it  correct  and  pertinent,  it  must  be 
given,  if  not,  it  must  be  refused.  Upon  each 
charge  presented  and  given  or  refused  the 
court  must  indorse  or  sign  Its  decision.  If 
part  of  any  written  charge  be  given  and  part 
refused  the  court  must  distinguish,  showing 
by  the  indorsement  or  answer  what  part  of 
each  charge  was  given  and  what  part  re- 
fused." According  to  this  statute,  it  is  the 
duty  of  the  court  to  instruct  the  Jury  upon 
all  matters  of  law  which  it  thinks  neces- 
sary for  their  information  In  giving  their 
verdict,  and,  if  the  court  omits  to  charge 
the  Jury  upon  any  question  of  law  which 
counsel  for  defendant  thinks  necessary  for 
their  information,  it  Is  their  duty  to  request 
such  instruction,  and,  when  they  fail  to  do 
this,  a  conviction  will  not  be  reversed  un- 
less it  appears  from  the  record  that  the  de- 
fendant was  Injured  by  the  failure  of  the 
trial  court  to  give  a  proper  instruction  upon 
the  law  of  the  case.  The  only  purpose  of  an 
instruction  upon  the  presumption  of  inno- 
cence is  to  Inform  the  jury  that  in  the  first 
instance  the  burden  is  on  the  state  to  prove 


by  legal  evidence  that  the  defendant  is  guilty, 
and  that.  If  the  state  does  not  prove  the  de- 
fendant guilty  by  legal  evidence,  the  defend- 
ant is  entitled  to  be  acquitted.  This  idea 
was  contained  in  separate  paragraphs  in  the 
charge  of  the  court,  first,  where  the  court 
told  the  Jury  that  they  must  be  satisfied  of 
the  defendant's  guilt  by  legal  evidence  be- 
yond a  reasonable  doubt  before  they  could 
convict  him;  In  the  second  place,  where  the 
court  informed  the  Jury  that,  if  they  enter- 
tained a  reasonable  doubt  from  the  evidence 
of  the  guilt  of  the  defendant,  they  must  ac- 
quit him. 

Falling  to  find  any  material  error  in  the 
record,  the  Judgment  of  the  lower  court  is 
affirmed. 

ARMSTRONG  and  DOYLE,  JJ.,  concur. 


OLEMMONS  v.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  7,  1911.) 

(Byllabu*  by  the  Court.) 

1.  Criminal  Law  (|  1061*)— Appkai>— No- 
tick — Sufficiency. 

Under  section  6949,  Snyder's  Comp.  Lews 
1909,  requiring  notice  of  appeal  to  be  served 
upon  the  clerk  of  the  court  and  the  prosecuting 
attorney,  a  written  notice  is  intended;  and  oral 
notice,  though  given  in  open  court  in  the  pres- 
ence of  those  officers,  and  shown  by  journal  en- 
try, Is  insufficient. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2722;  Dec.  Dig.  §  1081.*] 

2.  Notick  (|  9*)  —  Sufficiency  —  Statutory 
Provisions. 

Generally,  wherever  a  statute  requires  no- 
tice to  be  served  in  a  legal  proceeding,  a  writ- 
ten notice,  capable  of  legal  service,  of  proof 
and  return,  and  of  being  filed,  is  Intended,  and 
especially  so  where  service  of  such  notice  and 
proof  thereof  are  jurisdictional. 

[Ed.  Note.— For  other  cases,  see  Notice,  Dec. 
Dfg.  |  9.*] 

8.  Process  (5  64*)— "Service"— "See vice  of 

a  Notice." 

The  word  "service,"  when  used  with  ref- 
erence to  summonses,  writs,  subpoenas,  notices, 
and  other  legal  nrooesses,  means  the  reading  of 
the  same  to  the  person  to  be  served,  or  the  de- 
livery to  such  person  of  the  original  or  a  copy 
thereof;  and  the  expression  "service  of  a  no- 
tice," without  qualification  of  any  kind,  means 
a  personal  service  of  a  written  notice. 

[Ed.  Note.— For  other  cases,  see  Process,  Dec. 
Dig.  |  64* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6430-6433.] 

4.  Criminal  Law  (I  1081*)— AppeaI/— Notice 

or  Appeai/— Nature. 

The  notice  of  apoeal  In  criminal  cases, 
provided  for  in  section  6949,  Snyder's  Comp. 
Laws  Okl.  1909,  is  analogous  to  a  citation  or  a 
gammons  in  error,  and  is  designed  to  take  the 
place  thereof. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  I  1081.*] 
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5.  Cbmikal  Law  (i  1081*)— Appeal— Dis- 
missal— Failure  to  Sebve  Notice  or  Ap- 
peal. 

Under  section  6949,  Snyder's  Oomp.  Laws 
1900,  notice  of  appeal  and  proof  thereof,  given 
and  made  within  the  time  prescribed  for  per- 
fecting an  appeal,  is  jurisdictional  in  a  criminal 
case;  and,  where  the  record  fails  to  show  the 
service  of  such  notice,  the  appeal  will  be  dis- 
missed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Die  |  2722;  Dec.  Dig.  f  1061.*] 

Appeals  from  Mcintosh  County  Court; 
Frank  W.  Rushing,  Judge. 

Ben  Clemmons,  William  Redmond,  two 
cases,  Will  Coppick,  two  cases,  Everett  Hut- 
ton,  Bill  Bumgarner,  two  cases,  and  John 
Pemberton,  were  convicted  of  violating  the 
prohibition  law,  and  they  appeal.  Dismissed 
and  remanded,  with  directions. 

a  H.  Tully,  for  plaintiffs  in  error.  Ohas. 
West,  Atty.  Gen.,  and  Smith  C  Matson,  Asst. 
Atty.  Genu,  for  the  State. 

DOYLE,  J.  Plaintiffs  in  error  In  each  of 
the  above  entitled  and  numbered  causes  were 
convicted  in  the  county  court  of  Mcintosh 
county  for  violations  of  the  prohibition  law. 
Appeals  were  attempted  to  be  taken  by  filing 
in  each  of  said  causes  a  petition  in  error 
with  case-made  attached  in  this  court  on 
October  11,  1909.  Briefs  on  behalf  of  plain- 
tiffs in  error  were  filed  In  due  time.  Said 
causes  were  assigned  for  final  submission  on 
Monday,  January  16,  1911.  On  behalf  of  the 
state  the  Attorney  General,  appearing  spe- 
cially for  this  purpose  alone,  filed  motions 
to  dismiss  the  appeal  in  each  cause,  for  the 
reason  that:  "No  notices  of  appeal  have  ever 
been  served  and  filed  as  provided  and  requir- 
ed by  section  6949,  Snyder's  Comp.  St.  1909." 
An  examination  of  the  record  in  each  cause 
shows  that  the  only  notice  of  appeal  given  is 
by  the  following  recital  in  each  case-made: 
"Now  comes  the  defendant  herein  by  his  at- 
torney, C  H.  Tully,  and  gives  oral  notice  of 
his  Intention  to  appeal  herein."  The  case- 
mades  show  no  service  of  notices  of  appeal  up- 
on either  the  county  attorney,  county  judge, 
or  clerk  of  the  county  court. 

The  decisions  upon  this  question  are  many, 
and  this  court  has  uniformly  held  that,  in 
order  to  give  this  court  jurisdiction,  the  no- 
tices prescribed  by  the  statute  must  be  served 
upon  the  clerk  of  the  court  and  prosecuting 
attorney,  and  proof  of  service  of  such  notices 
most  be  filed  with  the  clerk  of  this  court 
within  the  time  in  which  an  appeal  may  be 
taken. 

The  language  of  the  court,  speaking 
through  Judge  Richardson  in  the  case  of 
Ensley  v.  State,  4  Okl.  Cr.  49,  109  Pac.  250, 
is  peculiarly  applicable  here: 

"Then  all  that  is  left  for  plaintiff  in  error 
to  stand  on  is  the  fact  that  he  gave  oral  no- 
tice of  appeal  to  the  proper  officers  in  open 
court;  and  here  we  are  brought  face  to  face 
with  the  real  question  in  the  case:  Is  oral 


notice  sufficient?  We  think  not  It  may  be 
laid  down  as  a  general  proposition,  first, 
that,  wherever  the  statute  requires  notice  to 
be  served  in  a  legal  proceeding,  a  written 
notice,  capable  of  service,  and  of  proof  and 
return,  and  capable  of  being  filed,  is  intend- 
ed; and  especially  is  that  true  where  service 
of  such  notice  and  proof  thereof  are  matters 
jurisdictional,  as  they  are  in  this  character 
of  proceeding.  Jenkins  v.  Wild,  14  Wend. 
(N.  T.)  639;  Minard  v.  Douglas  County,  9 
Or.  206;  Rathbun  v.  Acker,  18  Barb.  (N.  Y.) 
308. 

"In  the  next  place,  in  our  opinion,  a  close 
and  analytical  examination  of  the  section  in 
question  shows  conclusively  that  only  writ- 
ten notice  is  contemplated.  The  statute  pro- 
vides that  an  appeal  is  taken  by  the  service 
of  a  notice.  The  word  'service'  Itself,  as  used 
with  reference  to  summonses,  writs,  sub- 
poenas, notices,  and  other  legal  processes, 
means  the  reading  of  the  same  to  the  person 
to  be  served,  or  the  delivery  to  such  person 
of  the  original  or  a  copy  thereof.  We  are 
aware  that  there  are  times  and  occasions 
when  the  word  Is  otherwise  used ;  but,  gener- 
ally stated,  in  legal  proceedings,  when  the 
expression  'service  of  a  notice'  is  used  with- 
out qualification,  it  means  a  personal  service 
of  a  written  notice. 

"In  the  next  place,  it  will  be  observed  that 
the  statute  provides  that  the  appeal  is  taken 
by  the  service  of  a  notice  upon  the  clerk  of 
the  court  where  the  judgment  was  entered. 
It  does  not  require  service  upon  the  judge  or 
upon  the  court,  but  only  upon  the  clerk. 
There  being  no  mandatory  provision  that  the 
county  court  shall  have  a  clerk,  service  ei- 
ther upon  the  county  judge  or  his  clerk,  if 
he  has  one,  is  held  good;  but  under  this 
statute  the  service  of  notice  upon  the  district 
judge  or  the  district  court  in  open  court 
would  not  be  good.  The  service  in  the  dis- 
trict court  must  be  upon  the  clerk  of  the 
court  In  Baberick  v.  Magner,  9  Minn.  232 
(Gil.  217),  It  is  held  that  the  purpose  of  re- 
quiring the  notice  to  be  served  upon  the  clerk 
is  that  the  files  may  be  supplied  with  some 
evidence  as  to  the  character  of  the  notice  giv- 
en, and  that  the  notice  served  on  the  clerk 
is  to  be  regarded  as  a  file  in  the  case.  The 
statute  further  provides  that  if  the  appeal 
be  taken  by  the  defendant  'a  similar  notice 
must  be  served  upon  the  prosecuting  attor- 
ney; if  taken  by  the  state,  a  similar  notice 
must  be  served  upon  the  defendant,  if  he  can 
be  found  in  the  county;  if  not  there,  by  post- 
ing up  a  notice  three  weeks  in  the  office  of 
the  clerk  of  the  court'  Suppose  that  the  ap- 
peal be  taken  by  the  state,  and  that  the  de- 
fendant be  found  in  the  county;  would  oral 
notice  to  the  defendant  miles  away  from  the 
county  seat,  be  such  service  of  notice  upon 
him  as  is  contemplated  by  the  statute?  Or 
would  the  state  be  required  to  serve  a  writ- 
ten notice  upon  him,  and  have  proper  proof 
and  due  return  thereof  made? 
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"In  the  next  place,  no  provision  Is  made  In 
our  statute  for  the  Issuance  or  service  of 
citation  or  summons  in  error  in  a  criminal 
case.  In  our  opinion,  notice  of  appeal  Is  an- 
alogous to  such  summons  in  error,  and  is  de- 
signed to  take  the  place  thereof.  It  was  so 
held  in  Pacific  Coast  Ry.  Co.  v.  Superior 
Court,  79  Cal.  108,  21  Pac.  609.  And,  when 
such  purpose  of  the  notice  is  considered,  we 
think  that  the  conclusion  must  inevitably  fol- 
low that  the  notice  must  be  in  writing,  must 
be  served,  and  the  proof  of  service  must  be 
properly  made.  See  Hunter  v.  Territory 
(Ariz.)  86  Pac.  175.  The  Indiana  statute  and 
our  statute  are  identical,  and  in  McLaugh- 
lin v.  State,  66  Ind.  193,  where  appellant 
gave  notice  of  appeal  in  open  court  and  the 
same  was  entered  upon  the  Journal  of  the 
court,  the  Supreme  Court  dismissed  the  ap- 
peal, saying:  The  statute  provides  that  the 
appeal  must  be  taken  within  one  year  after 
the  judgment  Is  rendered,  and  the  transcript 
must  be  filed  within  30  days  after  the  appeal 
is  taken.  An  appeal  Is  taken  by  the  service 
of  a  notice  upon  the  clerk  of  the  court  where 
the  judgment  was  rendered,  stating  that  the 
appellant  appeals  from  the  judgment  If 
taken  by  the  defendant,  a  similar  notice  must 
be  served  upon  the  prosecuting  attorney.  2 
Rev.  St  1876,  p.  411,  §§  151.  152.  There  be- 
ing no  proof  of  notice  to  the  clerk  and  the 
prosecuting  attorney,  as  above  required,  we 
have  nothing  before  us  to  show  that  an  ap- 
peal has  been  taken  in  the  cause.  It  is  the 
notice  which  constitutes  the  appeal.  Winsett 
v.  State,  54  Ind.  437;  Buskirk,  Practice,  417. 
An  appeal  in  a  criminal  cause,  during  term 
time,  by  order  of  the  court  trying  the  cause, 
is  not  authorized  by  the  statute,  and  does 
not  dispense  with  the  notice  provided  for  in 
section  152,  supra.'  And  in  Buell  v.  State,  69 
Ind.  125,  the  court  said:  'In  section  152  of 
the  Criminal  Code  of  this  state,  it  is  provid- 
ed that  "on  appeal  is  taken  by  the  service  of 
a  notice  upon  the  clerk  of  the  court  where 
the  judgment  was  rendered,  stating  that  the 
appellant  appeals  from  the  judgment  If 
taken  by  the  defendant  a  similar  notice  must 
be  served  upon  the  prosecuting  attorney."  2 
Rev.  St  1876,  p.  411.  In  the  case  at  bar,  it 
does  not  appear  that  the  appullartt  has  served 
any  notice  of  his  intended  and  attempted  ap- 
peal upon  either  "the  clerk  of  the  court 
where  the  judgment  was  rendered,"  or  "upon 
the  prosecuting  attorney."  It  does  appear, 
however,  from  the  record  of  the  cause,  that 
upon  the  rendition  of  tne  judgment  below  the 
appellant  prayed  an  appeal  to  this  court  and 
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tendered  his  appeal  bond  with  certain  named 
sureties,  which  bond  was  approved.  Such 
mode  of  appeal  to  this  court  In  a  criminal 
cause,  is  not  authorized  by  any  provision  of 
the  Criminal  Code  of  this  state.  In  the  re- 
cent case  of  McLaughlin  v.  State,  66  Ind.  193, 
It  was  held  by  this  court  that  an  appeal  in  a 
criminal  cause,  during  term  time,  was  not  au- 
thorized by  the  statute,  and,  though  prayed 
for  and  granted  in  open  court  such  an  ap- 
peal would  not  dispense  with  the  notices  re- 
quired In  and  by  said  section  152  of  the 
Criminal  Code.  In  other  words,  it  is  the 
statutory  notices  which  constitute  the  ap- 
peal. Buskirk,  Prac.  417.'  See,  also,  State 
v.  Rogers,  71  Iowa,  753,  32  N.  W.  7;  Ter- 
ritory v.  Hanna,  5  Mont  246,  5  Pac.  250; 
Bailey  v.  Ter.,  9  Okl.  461,  60  Pac.  117;  Arispi 
v.  Ter.,  2  OkL  Cr.  79,  99  Pac.  1099;  Howard 
v.  State,  2  Okl.  Cr.  642,  103  Pac  864;  Mc- 
Cullough  v.  State,  2  Okl.  Cr.  717,  103  Pac. 
107L 

"It  is  stated  by  plaintiff  in  error  that  in 
no  decision  construing  this  statute  In  this 
jurisdiction  has  it  ever  been  said  that  the 
notice  must  be  In  writing ;  but  we  find  that 
in  Bailey  v.  Territory,  9  OkL  461,  60  Pac, 
117,  Judge  Burford  said:  'In  either  case  the 
notices  served  upon  the  clerk  and  county  at- 
torney, with  proof  of  service,  should  be  filed 
with  tbe  record  in  this  court  or  duly  authen- 
ticated copies  filed  in  lieu  thereof.'  And  in 
Arispi  v.  Territory,  2  Okl.  Cr.  79,  99  Pac. 
1099,  Judge  Doyle  said:  'In  order  to  give 
this  court  Jurisdiction,  notice  as  required  by 
the  foregoing  provision  must  be  served  upon 
the  clerk  of  the  court  and  the  prosecuting 
attorney.  Tbe  proof  of  service  and  the  no- 
tices, or  a  waiver  of  the  same,  should  be 
filed  with  the  record  in  the  appellate  court, 
or  in  lieu  thereof  there  should  be  filed  duly 
authenticated  copies.'  And  we  are  unable 
to  perceive  how  an  oral  notice  can  be  filed  or 
a  duly  authenticated  copy  thereof  made.  We 
think  that  the  construction  heretofore  placed 
upon  this  statute  is  correct.  It  has  been  uni- 
formly followed  In  this  court  and  we  see 
no  reason  why  It  should  be  changed  now." 

The  motions  to  dismiss  are  sustained. 
Said  purported  appeals  are  dismissed,  and 
the  cases  are  remanded  to  the  county  court 
of  Mcintosh  county,  with  directions  to  en- 
force the  judgments  and  sentences  rendered 
therein. 

FURMAN,  P.  J.,  and  ARMSTRONG,  J„ 
concur. 
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ANDREWS  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  6,  1911.) 

(Syllabus  ly  the  Court.) 

1.  Criminal  Law  (|  1087*)— APPEAL  —  DIS- 
MISSAL. 

When  the  record  fails  to  affirmatively  show 
that  written  notices  of  appeal  were  served  on 
the  clerk  of  the  court  and  the  county  attorney, 
as  the  statute  requires,  the  appeal  will  be  dis- 
missed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  1087.*] 

2.  Criminal  Law  (|  1087*)— Appeal— Rec- 
ord—Service  of  Case-Made. 

It  is  necessary  for  the  record  to  affirma- 
tively show  that  the  case-made  was  served  with- 
in the  time  allowed  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  1087.*] 

Appeal  from  Osage  County  Court;  O.  T. 
Bennett,  Judge. 

Ben  Andrews  was  convicted  of  selling  in- 
toxicants, and  he  appeals.  Dismissed. 

Hargis  &  Hill,  for  appellant 

ARMSTRONG,  J.  The  appellant  was  con- 
victed in  the  county  court  of  Osage  county, 
on  the  15th  day  of  April,  1909,  on  a  charge  of 
selling  intoxicating  liquors.  Motions  for  a 
new  trial  and  in  arrest  of  judgment  were 
filed  and  overruled  and  the  appellant  given 
30  days  in  which  to  make  and  serve  case- 
made.  The  petition  in  error  was  filed  in  the 
Criminal  Court  of  Appeals  on  the  19th  day 
of  June,  1909.  On  the  14th  day  of  May, 
1909,  the  time  for  making  and  serving  case- 
made  was  extended  for  one  day.  Nowhere 
in  the  record  does  there  appear  an  order  ex- 
tending the  time  in  which  the  appellant 
might  file  his  petition  in  error  in  this  court 
Section  6948,  Snyder's  Comp.  Laws  1909, 
provides  that  in  misdemeanor  cases  the  ap- 
peal must  be  taken  within  60  days  after  the 
judgment  is  rendered,  provided  that  the  trial 
court  may,  for  good  cause  shown,  extend  the 
time  in  which  said  appeal  may  be  taken,  not 
exceeding  60  days. 

This  appeal  was  not  taken  within  the  time 
provided  by  the  statute,  and  the  record  fails 
to  show  that  any  notice  of  appeal  was  served 
on  the  clerk  of  the  court  or  the  county  attor- 
ney. This  court  has  repeatedly  held  that  the 
record  must  affirmatively  show  the  service  of 
these  notices  in  order  to  confer  jurisdiction 
on  this  court  to  review  the  errors  complained 
of  In  the  court  below.  A  number  of  cases 
have  been  determined  by  us  at  this  term  in- 
volving this  proposition.  Clemmons  v.  State, 
Redmond  v.  State,  Copplck  v.  State,  Hutton 
v.  State,  Bumgarner  v.  State,  Pemberton  v. 
State,  and  others,  113  Pac.  238. 

The  appeal  is  dismissed. 

FTJRMAN,  P.  J.,  and  DOYLE,  J.,  concur. 


BILLINGSLEY  v.  STATE.  . 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Dec.  22,  1910.) 

(Syllobua  by  the  Court.) 

1.  Statutes  (|  114*)— Title  op  Act— Crimes 
— Intoxicating  Liquobs. 

A  portion  of  the  title  of  the  act  approved 
March  24,  1908  (Laws  1907-08,  c.  69;  Snyder's 
Comp.  Laws  Okl.  1900,  c.  61),  is  "prohibiting 
the  manufacture,  sale,  barter,  giving  away  or 
otherwise  furnishing  of  intoxicating  liquor" ; 
and  that  provision  of  section  1,  art  3,  of  said 
act  (section  4189,  Snyder's  Comp.  Laws  Okl. 
1909),  declaring  it  unlawful  for  one  to  have  in 
possession  any  of  the  liquors  mentioned  in  said 
section  with  the  intent  to  sell  the  same,  is  inci- 
dent to  prohibiting  the  sale  of  such  liquors,  and 
is  within  the  title  of  the  act. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent.  Dig.  § §  145-149 ;  Dec.  Dig.  1 114.*] 

2.  Commerce  (§  33*)— Interstate  Commerce 
—Shipment  of  Liquor. 

When  liquor,  shipped  from  without  this 
state  to  a  consignee  in  this  state,  has  been  re- 
ceived by  the  latter  from  the  railway  company, 
and  hauled  to  his  place  of  business  aud  unload- 
ed and  deposited  in  the  place  designated  by  him 
for  that  purpose,  it  is  no  longer  an  interstate 
shipment;  and,  if  the  consignee  intends  to  vio- 
late the  prohibitory  law  with  such  liquor,  the 
same  instantly  becomes  subject  to  seizure  and 
the  consignee  to  prosecution. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  §9  26,  81;  Dec  Dig.  §  33.*] 

3.  Intoxicating  Liquors  (§  236*)— Illegal 
Sale— Evidence. 

In  a  prosecution  for  having  liquor  in  pos- 
session with  the  intent  to  sell  the  same,  the 
quantity  in  possession  is  a  circumstance  which 
may  be  considered  in  determining  the  exist- 
ence or  absence  of  the  intent  to  sell. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  Si  300-322;  Dec.  Dig.  § 

4.  Intoxicating  Liquors  (§  229*)— Illegal 
Sale— Evidence. 

In  a  prosecution  for  having  liquor  in  pos- 
session with  the  intent  to  sell  the  same,  proof 
that  the  defendant  frequently  received  ship- 
ments of  liquor  in  quantities  larger  than  he 
himself  might  reasonably  consume  may  be  re- 
ceived as  a  circumstance  tending  to  show  the 
intent  to  sell. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  289;  Dec.  Dig.  |  229.*] 

5.  Criminal  Law  (§  553*)— Cbedibility  of 
Witnesses — Instruction. 

An  instruction  that  the  jury  may  disregard 
the  entire  testimony  of  any  witness  whom  they 
believe  to  have  testified  falsely  to  any  material 
fact  and  which  leaves  out  of  consideration  the 

Question  whether  such  false  testimony  was  will- 
ally  and  knowingly  given,  is  erroneous;  but, 
where  the  defendant  did  not  testify  himself  or 
introduce  any  witness  in  his  behalf,  the  error 
is  not  prejudicial  to  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1252;  Dec.  Dig.  |  553.*] 

6.  Intoxicating  Liquors  (§  236*)— Criminal 
Law  (S  430*)— Illegal  Sale— Evidence- 
Public  Record — Certification. 

A  certified  copy  of  the  record  of  the  col- 
lector of  internal  revenue,  made  by  the  deputy 
collector  in  the  name  of  the  collector,  under  the 
seal  of  the  tatter's  office,  showing  that  a  de- 
fendant has  paid  the  special  tax  required  of  liq- 
uor dealers  by  the  laws  of  the  United  States,  is 
admissible  as  evidence  in  a  prosecution  for  hav- 


•For  other  cases  see  same  topic  and  secUon  NUMBER  In  Deo.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
113  P.— 16 


Digitized  by  Google 


242 


113  PACIFIC 


REPORTER 


(Okl. 


ing  liquor  In  uossesslon  with  intent  to  sell  game, 
and  constitutes  prima  facie  proof  of  the  intent 
to  sell. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  I  230:*  Criminal  Law, 
Cent  Dig.  §  1019;  Dec  Dig.  I  430.*] 

7.  Criminal  Law  (|  430*)— Evidkwc»-C«b- 
tificate  of  officbb. 

It  is  not  proper  for  an  officer.*  in  making  a 
certified  copy  of  a  record  in  his  possession, 
to  testify  in  his  certificate  to  the  meaning  of 
the  terms  or  abbreviations  used  in  such  record ; 
but  where  he  does  so,  and  the  terms  or  abbre- 
viations are  such  that  the  court  will  take  judi- 
cial notice  of  their  meaning,  and  the  meaning 
of  the  terms  as  given  in  the  officer's  certificate 
is  in  accordance  with  the  court's  judicial 
knowledge,  the  mere  fact  that  such  explanation 
or  definition  is  contained  in  the  certificate  Is 
no  ground  for  excluding  the  certified  copy  from 
evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  §  430 .•] 

8.  Criminal  Law  (§  304*)— Evidence— Judi- 
cial Notice— "R.  L.  D.  .  ..  .  . 

The  courts  in  this  state  will  take  judicial 
notice  that  the  abbreviation.  "R.  L.  D.,"  as 
used  in  the  records  of  the  collector  of  Internal 
revenue,  means  "Retail  Liquor  Dealer." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  700-717;  Dec.  Dig.  §  304.*] 

Appeal  from  Caddo  Comity  Court;  B.  F. 
Holding,  Judge. 

Logan  Billingsley  was  convicted  of  a  viola- 
tion of  tie  liquor  law,  and  appeals.  Af- 
firmed. 

a  H.  Carswell  and  Bristow  &  McFadyen, 
for  plaintiff  in  error.  Fred  S.  Caldwell,  for 
the  State. 

RICHARDSON,  J.  Plaintiff  in  error  de- 
murred to  the  information  in  this  case  on 
the  ground  that  that  provision  of  section  1 
of  article  3  of  the  act  approved  March  24, 
1908  (Laws  1907-08,  c  69;  Snyder's  Comp. 
Laws  Okl.  1909,  §  4180),  which  declares  it  to 
be  unlawful  for  any  person  to  have  in  pos- 
session any  of  the  liquors  mentioned  in  said 
section  with  the  intent  to  sell  the  same,  is 
unconstitutional  and  void,  because  it  is  not 
expressed  in  the  title  of  the  act  as  required 
by  section  57,  art  5,  of  the  Constitution ;  and 
he  assigns  the  action  of  the  court  in  over- 
ruling the  demurrer  as  error.  The  title  of 
the  act  in  question  is  as  follows:  "An  act 
to  establish  a  state  agency  and  local  agencies 
for  the  sale  of  intoxicating  liquors  for  cer- 
tain purposes;  and  providing  for  referring 
the  same  to  the  people ;  prohibiting  the  man- 
ufacture, sale,  barter,  giving  away  or  other- 
wise furnishing  of  intoxicating  liquors,  ex- 
cept as  herein  provided;  providing  for  the 
appointment  of  an  attorney,  and  for  the  en- 
forcement of  the  provisions  of  this  act ;  mak- 
ing an  appropriation  and  declaring  an  emer- 
gency." 

It  will  be  observed  that  a  portion  of  the 
title  is  "prohibiting  the  manufacture,  sale, 
barter,  giving  away  or  otherwise  furnish- 
ing of  intoxicating  liquor" ;  and  we  think  the 
provision  against  having  liquor  in  possession 


with  the  intent  to  sell  the  same  Is  so  clear- 
ly incident  and  relevant  to  prohibiting  the 
sale  of  such  liquor,  and  Is  so  evidently  a 
legitimate  means  to  that  end,  as  to  render 
either  argument  or  a  citation  of  authorities 
to  that  effect  superfluous.  This  provision  is 
plainly  within  the  legitimate  scope  and  par- 
view  of  the  title  of  the  act,  and  the  demurrer 
was  therefore  properly  overruled. 

It  is  urged  that  the  verdict  herein  was 
contrary  to  the  law  and  the  evidence,  in 
that  it  was  shown  that  the  liquor  in  question 
was  an  interstate  shipment,  that  it  bad  not 
reached  its  destination  when  it  was  seized, 
that  It  was  not  In  plaintiff  in  error's  posses- 
sion, and  that  it  was  not  shown  that  plaintiff 
in  error  intended  to  sell,  barter,  give  away, 
or  otherwise  furnish  the  same  to  any  person. 
It  was  shown  that  the  liquor  in  question, 
consisting  of  four  cases  of  whisky,  was  ship- 
ped to  plaintiff  In  error  from  Weston,  Mo. ; 
that  it  was  received  by  htm  at  the  railway 
depot  in  Anadarko,  and  at  his  Instance  was 
hauled  by  a  drayman  to  plaintiff  in  error's 
place  of  business  and  was  there  unloaded  by 
the  drayman  and  deposited  at  the  place  des- 
ignated by  plaintiff  m  error  for  that  purpose, 
near  the  back  door  of  the  latter's  place  of 
business;  that  as  the  drayman  was  leaving 
the  sheriff  and  his  deputies  seized  the  whis- 
ky, reloaded  it  on  the  dray,  and  had  the 
drayman  haul  it  to  the  jail.  The  liquor  had 
therefore  reached  its  destination  before  it 
was  seized;  the  shipment  had  terminated; 
and  If  plaintiff  in  error  intended  to  violate 
the  law  with  the  liquor,  it  was  then  as  fully 
subject  to  seizure,  and  plaintiff  in  error  to 
prosecution,  as  If  the  liquor  had  been  in  his 
possession  for  a  month.  There  is  nothing 
in  the  contention  that  the  whisky  was  not  in 
plaintiff  in  error's  possession.  It  was  his, 
was  in  the  place  where  he  directed  that  it 
be  put  and  was  in  his  custody  and  control ; 
and  that  constituted  possession.  As  to  plain- 
tiff in  error's  intent  to  sell  the  liquor,  the 
quantity  in  possession  was  a  fact  to  be  con- 
sidered in  determining  that  question.  Also, 
it  was  shown  that  within  a  period  of  less 
than  two  months  Immediately  preceding  this 
shipment  he  had  received  19  different  ship- 
ments of  whisky  aggregating  1,941  pounds  in 
weight  It  was  further  shown  that  he  had 
paid  the  special  tax  required  of  retail  liquor 
dealers  by  the  laws  of  the  United  States, 
and  plaintiff  in  error  did  not  testify  himseir 
or  introduce  any  witnesses  in  his  behalf. 
Nothing  was  produced  in  explanation  or  re- 
buttal of  the  case  made  by  the  state  These 
facts  amply  justified  the  jury  in  finding  that 
he  Intended  to  sell  this  particular  whisky. 

A  portion  of  the  twelfth  instruction  given 
is  complained  of,  and  was  as  follows:  "You 
are  further  permitted  under  the  law  to  dis- 
regard the  whole  or  any  part  of  any  wit- 
ness* testimony  who  has  testified  before  you. 
who,  in  your  judgment,  you  believe  has  testl- 
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fled  falsely  to  any  material  fact,  except  in 
so  far  as  such  testimony  Is  corroborated  by 
other  and  competent  testimony." 

This  Instruction  was  not  correct  The 
court  may  properly  instruct  the  Jury  that,  if 
they  believe  from  the  evidence  that  any  wit- 
ness has  willfully  and  knowingly  sworn  false- 
ly as  to  any  material  matter,  then  they  may, 
if  they  deem  proper,  disregard  the  entire 
testimony  of  such  witness,  unless  they  find 
it  corroborated  on  other  points  by  other  and 
credible  evidence ;  or  they  may,  without  such 
corroboration,  give  the  testimony  of  such 
witness  on  other  points  such  weight  and  val- 
ue as  they  think  it  entitled  to  have,  the  jury 
being  the  sole  Judges  of  the  credibility  of  all 
the  witnesses  and  the  weight  and  value  to  be 
given  their  testimony.  But  the  mere  fact 
that  a  portion  of  a  witness'  testimony  re- 
specting a  material  matter  may  be  found  to 
be  untrue,  without  cousidering  whether  the 
witness  acted  in  good  faith  In  giving  it,  and 
without  determining  that  he  willfully  and 
knowingly  testified  falsely,  does  not  Justify 
applying  to  such  witness  and  to  his  testi- 
mony the  maxim,  "Falsus  in  uno,  falsus  in 
omnibus."  The  question  is  not  alone  wheth- 
er the  witness  is  wrong  as  to  a  particular 
matter  about  which  he  has  testified,  but  also 
whether  he  has  knowingly  and  willfully 
falsified,  rfnd  thereby  shown  that  he  has  no 
regard  for  the  truth.  But  it  Is  not  every 
time  that  an  erroneous  instruction  of  this 
character  will  furnish  cause  for  reversal; 
and  that  it  does  not  do  so  in  this  case  is 
plain,  for  the  reason  that  plaintiff  in  error 
did  not  testify  himself  or  introduce  any  wit- 
nesses In  his  behalf ;  and  the  only  effect  the 
Instruction  could  have  had,  if  it  had  any, 
was  to  weaken  the  force  of  some  of  the  evi- 
dence against  plaintiff  in  error. 

The  state  offered,  and  the  court  admitted 
in  evidence,  a  certified  copy  of  the  records 
of  the  collector  of  internal  revenue  at  Leav- 
enworth, Kan.,  as  follows: 

"Record  of  Special  Taxes,  District  of  Kansas. 

"Name,  Anadarko  Dlstg.  Co.,  Logan  Bill- 
lngsley;  Business  R.  L.  D. ;  Place,  Anadar- 
ko, Ok;  Date  of  Payment,  Dec.  2,  1908; 
Amount  of  tax,  $25.00;  From  what  time, 
July,  '08;  No.  of  Form,  11,3846;  serial  no. 
of  stamp,  56580;  Remarks,  12/2/08,  Present 
location. 

"Treasury  Department,  Dec.  80,  "08. 
"Leavenworth,  Kansas, 
"Collector's  Office. 

"I,  J.  M.  Simpson,  the  undersigned,  hereby 
certify  that  X  am  the  collector  of  Internal 
revenue  for  the  District  of  Kansas  and  the 
custodian  of  revenue  record  No.  10  for  the 
District  of  Kansas ;  that  the  above  and  fore- 
going Is  a  true  and  correct  copy  of  said 
record  No.  10  in  my  office  and  a  true  and 
correct  copy  of  the  above  and  foregoing 
names  as  they  appear  and  are  on  said  record 


No.  10  in  my  ofHce  of  the  Collector  of  In- 
ternal revenue  for  the  District  of  Kansas, 
as  above  set  forth. 

"Record  No.  10  is  a  record  of  all  special 
tax  payers  in  the  District  of  Kansas. 

R.  L.  D.  Is  an  abbreviation  for  retail  liquor  dealer. 
W.  I*  D.  "  "         "  "  wholesale  liquor  deal- 

er. 

R.  M.  I*  D.  -         "  -  retail  malt  liquor  deal- 

er. 

W.  M.  I*  D.  "         "  M  wholesale  malt  liquor 

dealer. 

"[Seal.]  J.  M.  Simpson,  Collector. 

"Per  C.  L.  Daniels,  Deputy  Collector." 

Plaintiff  in  error  objected  to  the  admission 
of  this  certified  copy  in  evidence  on«the 
ground  that  it  was  not  properly  authenticat- 
ed, and  on  the  further  ground  that  that  por- 
tion of  the  certificate  wherein  the  meaning 
of  the  abbreviations,  R.  L.  D.,  W.  L.  D.,  R. 
M.  Is.  D.,  and  W.  M.  L.  D.,  Is  explained, 
was  an  attempt  on  the  part  of  the  collector 
to  give  testimony  In  his  certificate.  Act  Cong. 
June  21,  1906,  c.  8509,  34  Stat  387  (Fed. 
btat  Ann.  Supp.  1909,  p.  250  [U.  S.  Comp.  St 
Supp.  1909,  p.  841]),  requires  the  collector 
of  internal  revenue  to>  furnish  certified  cop- 
ies of  these  records  to  the  prosecuting  offi- 
cer of  any  state,  county,  or  municipality; 
and  by  that  article  of  the  Constitution  re- 
lating to  prohibition,  and  by  sections  4181, 
5905,  and  6834  of  Snyder's  Compiled  Laws 
of  1909,  such  copy  Is  admissible  in  evidence 
In  this  state.  State  v.  Dowdy,  145  N.  C.  432, 
58  S.  E.  1002.  The  certified  copy  may  be 
made  by  the  deputy  collector  in  the  name  of 
the  collector  under  the  seal  of  the  letter's 
ofllce,  as  was  done  in  this  case.  State  v. 
Shook,  75  Kan.  807,  90  Pac.  234.  It  is  not 
proper  for  an  officer,  In  making  a  certified 
copy  of  a  document  or  record  in  his  pos- 
session, to  testify  In  his  certificate  to  the . 
meaning  of  the  terms  or  abbreviations  used 
in  the  record.  But  the  fact  that  the  ofllcer 
in  his  certificate  to  this  record  explained  the 
meaning  of  the  abbreviations  mentioned  was 
not  prejudicial,  for  the  reason  that  the  courts 
in  this  Jurisdiction  will  take  Judicial  notice 
of  the  meaning  of  the  abbreviations  above 
set  out  as  used  in  the  records  of  the  internal 
revenue  collector,  and  it  was  the  duty  of 
the  trial  court  to  instruct  the  Jury  in  this 
case  that  the  letters  "R.  L.  D.,"  as  used  in 
this  certified  copy,  meant  "Retail  Liquor 
Dealer."  State  v.  Nippert,  74  Kan.  871,  86 
Pac  478;  City  of  Topeka  v.  Stevenson,  79 
Kan.  394,  99  Pac.  589,  131  Am.  St  Rep.  297 ; 
State  v.  Howard,  91  Me.  396,  40  Atl.  65. 
The  alleged  testimony  contained  in  the  cer- 
tificate was  therefore  harmless.  The  certi- 
fied copy  in  question  was  admissible,  and  un- 
der our  Constitution  and  statutes  was  prima 
fade  proof  of  plaintiff  in  error's  Intent  to  sell 
the  liquor  in  question. 

The  judgment  of  the  county  court  is  af- 
firmed. All  concur. 
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HENDRIX  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Jan.  9,  1911.) 

(ByUabue  by  the  Court.) 

1.  Witnesses  (8  850*)  —  Cross-Examination 
— credibility. 

For  the  purpose  of  affecting  the  credibility 
of  a  witness,  he  may  be  asked  as  to  whether  or 
not  he  haa  ever  been  convicted  for  a  violation  of 
the  prohibitory  liquor  law  of  the  state;  but 
it  is  improper  to  ask  him  as  to  whether  or  not 
he  has  been  arrested,  imprisoned,  or  indicted 
for  any  offense  whatever  before  conviction. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  §8  1140-1149;  Dec  big.  §  350.*] 

2.  Criminal  Law  (§  553*)— Credibility  of 
Witnes8  Testifying  Falsely. 

An  instruction  that  the  jury  may  disregard 
the  entire  testimony  of  any  witness  whom  they 
believe  to  have  testified  falsely  to  any  material 
fact,  and  which  leaves  out  of  consideration  the 
question  whether  such  false  testimony  was  will- 
fully and  knowingly  given,  is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1252;  Dec.  Dig.  §  553.*] 

Appeal  from  Caddo  County  Court;  B.  F. 
Holden,  Judge. 

Philip  Hendrix  was*  convicted  of  violating 
the  prohibitory  law,  and  appeals.  Affirmed. 

C.  H.  Carswell,  for  appellant  Fred  S. 
Caldwell,  for  the  State. 

FURMAN,  P.  J.  First  Upon  the  trial  of 
this  case  when  the  defendant  was  upon  the 
witness  stand,  the  state  was  permitted  on  l 
cross-examination  for  the  purpose  of  affecting 
the  credibility  of  the  witness  to  prove  that  he 
had  previously  been  convicted  for  violating 
the  prohibitory  liquor  law  of  the  state.  In 
the  case  of  Slater  v.  United  States,  1  Okl. 
Cr.  R  275,  98  Pac.  110,  fhls  court  held  that, 
upon  cross-examination  for  the  purpose  of 
affecting  the  credibility  of  a  witness,  he  may 
be  asked  if  be  had  ever  been  convicted  of  a 
felony  or  of.  any  crime  which  involves  a 
want  of  moral  character,  but  it  is  improper 
to  ask  such  witness  if  he  had  ever  been  in- 
dicted, arrested,  or  imprisoned  before  con- 
viction for  any  offense  whatever.  Under  this 
ruling,  it  would  have  been  error  to  have 
asked  the  witness  if  be  had  ever  teen  In- 
dicted, arrested,  or  imprisoned  for  any  of- 
fense whatever;  but  to  prove  that  he  had 
been  convicted  of  a  felony  or  of  any  crime 
which  Involves  a  want  of  moral  character 
goes  directly  to  his  credibility  as  a  witness, 
and  it  is  therefore  proper.  For  the  reasons 
supporting  this  distinction,  see  Slater  v. 
United  States,  hereinbefore  quoted. 

The  Illegal  sale  of  intoxicating  liquor, 
wrongfully  and  deliberately  committed,  is  an 
immoral,  degrading,  and  degraded  act,  and 
is  committed  only  by  the  lawless  and  unre- 
liable classes  of  our  population,  it  Is  a  mat- 
ter of  common  notoriety  that  in  nine  cases 
out  of  ten  the  "bootlegger"  will  not  only 
not  hesitate  to  commit  perjury  in  his  own  be- 


half, but  also  he  expects  every  man  to 
whom  he  vends  his  stuff  to  commit  perjury 
for  him  should  the  occasion  arise.  The  un- 
lawful sale  of  intoxicating  liquor  Involves 
moral  turpitude,  and  shows  a  want  of  moral 
character.  Therefore,  for  the  purpose  of  af- 
fecting the  credibility  of  a  witness,  he  may 
be  asked  and  required  to  answer  whether 
he  has  been  convicted  of  this  offense. 

Second.  Upon  the  trial  of  this  case  the 
court  instructed  the  jury  as  follows:  "You 
are  further  permitted  under  the  law  to  dbv 
regard  the  whole  or  any  part  of  any  witness' 
testimony  who  has  testified  before  you,  who 
in  your  Judgment  you  believe  has  testified 
falsely  to  any  material  fact,  except  in  so  far 
as  such  testimony  is  corroborated  by  other 
and  competent  testimony."  This  instruction 
is  erroneous.  For  a  full  discussion  of  our 
views  upon  this  question,  see  Logan  Billings- 
ley  v.  State  (decided  at  the  present  term), 
113  Pac.  241.  The  testimony  in  this  case 
was  conflicting.  The  evidence  for  the  de- 
fense directly  contradicted  that  for  the  state. 
We  therefore  have  no  means  of  knowing  as 
to  whether  this  instruction  weakened  the 
force  of  the  testimony  for  the  defendant  or 
for  the  state,  and  cannot  say  that  the  defend- 
ant was  not  injured  by  the  erroneous  instruc- 
tion given. 

The  judgment  of  the  lower  court  is  there- 
fore reversed,  and  the  cause  Is  remanded  for 
a  new  trial. 

DOYLE  and  RICHARDSON,  JJ,  concur. 


BUCKLES  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Feb. 
6,  1911.) 

(Syllabu*  by  the  Court.) 

1.  Statutes  (J  47*)— County  Officers. 

Section  6062,  Wilson's  Rev.  &  Ann.  St 
Okl.  1903,  defining  the  offense  of  embezzlement 
by  county  treasurers,  is  void  for  uncertainty, 
because  it  does  not  specify,  state,  or  enumerate 
what  or  whose  property,  money,  or  thing  is  in- 
tended to  be  made  the  subject  of  embezzlement 
[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec  Dig.  S  47.*] 

2.  Criminal  Law  (I  1048*)  —  Appeal— Con- 
viction Under  void  Statute  —  Excep- 
tions. 

A  conviction  predicated  upon  a  void  stat- 
ute will  not  be  permitted  to  stand,  although 
no  exception  was  reserved  at  the  trial  to  the 
instructions  of  the  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2656;  Dec  Dig.  §  1048.*) 

Appeal  from  District  Court,  Canadian 
County;  W.  N.  Maben,  Judge. 

C.  M.  Buckles  was  convicted  of  embezzle- 
ment, and  he  appeals.  Reversed. 

Gillette,  Llbby  &  Gillette  and  Welty  & 
Price,  for  appellant  Smith  C.  Matson,  Aast 
Atty.  Gen.,  for  the  State. 
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FURMAN,  P.  J.  Upon  the  trial  of  this 
case,  among  other  things,  the  court  Instruct- 
ed the  Jury  as  follows:  "The  statute  under 
which  this  indictment  is  drawn  and  for  a 
violation  of  which  this  defendant  is  being 
prosecuted  reads  as  follows:  'If  any  coun- 
ty treasurer,  other  officer  or  person  charged 
with  the  collection,  receipt,  safe-keeping, 
transfer,  or  disbursement  of  the  public  mon- 
ey or  any  part  thereof,  belonging  to  the  ter- 
ritory or  any  county,  precinct,  district,  city, 
town,  or  school  district  in  this  territory,  shall 
convert  to  his  own  use  or  to  the  use  of  any 
other  person  or  persons,  body  corporate,  as- 
sociation or  party  whatever,  in  any  way 
whatever;  or  shall  use  by  way  of  investment 
in  any  kind  of  security,  stock,  loan,  property, 
land  or  merchandise,  or  in  any  other  manner 
or  form  whatever;  or  shall  loan  with  or 
without  Interest  to  any  company,  corpora- 
tion, association  or  individual,  or  if  any  per- 
son shall  advise,  aid,  or  in  any  manner  know- 
ingly participate  in  such  act,  every  such  act 
shall  be  deemed  and  held  In  the  law  to  be 
an  embezzlement  of  so  much  of  said  money 
or  other  property  as  aforesaid,  as  shall  be 
thus  converted,  used,  invested,  loaned  or 
paid  out  as  aforesaid,  which  is  hereby  de- 
clared to  be  a  felony;  and  upon  presenta- 
tion trial  by  indictment  and  conviction  there- 
of before  any  court  of  competent  Jurisdiction 
in  this  territory  such  county  treasurer  or 
other  officer  or  person,  shall  be  sentenced  to 
imprisonment  in  the  penitentiary  and  kept 
at  hard  labor  for  a  term  of  not  less  than 
one  or  more  than  twenty-one  years,  according 
to  the  magnitude  of  the  embezzlement,  and 
also  to  pay  a  fine  to  double  the  amount  in 
money  or  other  property  so  embezzled  as 
aforesaid;  which  fine  shall  operate  as  a 
judgment  Hen  at  law  on  all  the  estate  of  the 
party  so  convicted  and  sentenced,  and  shall 
be  enforced  by  execution  or  other  process 
for  the  only  of  the  party  or  parties  whose 
money  or  other  funds,  property,  bonds  or 
other  securities,  assets  or  effects  of  any 
kind  as  aforesaid  have  been  so  embezzled; 
and  in  all  cases  such  fine  so  operating  as 
a  judgment  shall  only  be  released  or  en- 
tered as  satisfied  by  the  party  or  parties  in 
interest,  as  aforesaid.'  You  are  instructed 
that  a  distinct  act  of  taking  is  not  necessary 
to  constitute  embezzlement,  but  any  fraud- 
ulent appropriation,  conversion,  or  use  of 
property  coming  within  the  above  prohibi- 
tions is  sufficient." 

The  statute  mentioned  in  the  Instruction  is 
section  6062,  Wilson's  Rev.  &  Ann.  St  Okl. 
1903.  This  statute  fails  to  specify,  state,  or 
enumerate  what  or  whose  property,  money, 
or  thing  is  intended  to  be  made  the  subject 
of  "embezzlement."  The  statute  is  therefore 
unintelligible  and  void  for  uncertainty,  be- 
cause It  leaves  nothing  for  the  act  named 
"embezzlement"  to  operate  upon.  The  stat- 
ute should  have  gone  further  and  provided 
if  any  such  officer  or  person  should  appropri- 


ate or  use  any  portion  of  the  public  money 
or  any  other  funds,  property,  bonds,  securi- 
ties, assets,  or  effects  of  any  kind  received, 
controlled,  or  held  by  such  officer  or  person 
by  virtue  of  such  office  or  public  trust  for 
safe-keeping,  transfer,  or  disbursement  or 
in  any  other  way  or  manner,  or  for  any  other 
purpose,  that  such  officer  or  person  would  be 
guilty  of  the  offense  of  embezzlement.  The 
record  fails  to  show  that  counsel  for  the 
appellant  saved  an  exception  to  this  Instruc- 
tion. A  conviction  predicated  upon  a  void 
statute  should  not  be  permitted  to  stand,  be- 
cause counsel  for  the  defendant  has  neglected 
to  save  an  exception  to  an  Instruction  based 
upon  such  a  statute.  Where  a  statute  Is 
void,  a  valid  Judgment  cannot  be  based  upon 
It  If  the  statute  falls,  any  judgment  based 
upon  It  must  fail  also.  This  statute  was  re- 
enacted  by  House  Bill  No.  168,  §  15,  art  10, 
c.  38,  p.  620.  of  the  Session  Laws  of  1909. 
but  the  defect  herein  pointed  out  was  not 
cured  by  such  re-enactment  This  statute 
was  taken  from  the  territory  of  Dakota,  and 
was  declared  void  by  the  Supreme  Court  of 
South  Dakota  for  uncertainty  in  1905.  See 
State  v.  Taylor,  7  S.  D.  533,  64  N.  W.  548. 
We  respectfully  call  the  attention  of  the 
Legislature  to  this  defect  in  the  statute. 

In  view  of  the  defect  hereinbefore  pointed 
out  in  this  statute,  it  is  not  necessary  to  dis- 
cuss the  other  errors  relied  upon  by  counsel 
for  appellant. 

The  Judgment  of  the  lower  court  is  there- 
fore reversed. 

ARMSTRONG  and  DOYLE,  JJ.,  concur. 


ABOLTIN  v.  HENEY. 
(Supreme  Court  of  Washington.   Feb.  2,  1911.) 

1.  New  Trial  (§  75*)  —  Gbounds  —  Inade- 
quate Damages—  Personal  Injury  Action 
—Power  of  Court. 

Under  Laws  1909,  c.  34,  f  1,  permitting  a 
new  trial  on  motion  of  the  aggrieved  party  for 
"excessive  or  inadequate  damages"  appearing  to 
have  been  given  under  the  influence  of  passion 
or  prejudice,  and  materially  affecting  the  rights 
of  the  moving  party,  the  court  may  grant  a 
new  trial  in  a  personal  injury  action  for  inade- 
quacy of  damages. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  151,  152;  Dec.  Dig.  §  75.*] 

2.  New  Trial  (|  75*)  —  Grounds  — Inade- 
quate Damages— Discretion  of  Court. 

The  trial  court  has  a  large  discretion  in 
determining  whether  a  verdict  is  so  excessive  or 
inadequate  that  it  must  have  resulted  from 
passion  or  prejudice;  it  having  the  same  dis- 
cretion to  set  aside  a  verdict  for  inadequate 
damages  as  for  excessive  damages. 

[Ed.  Note  — For  other  cases,  see  New  Trial, 
Cent  Dig.  !S  151,  152;  Dec.  Dig.  §  75  •] 

3.  Damages  (|  95*)— Measure— Personal  In- 
jury Action. 

The  damages  awarded  in  actions  for  person- 
al injuries  should  as  a  rule  be  compensatory. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  SS  222-229;  Dec.  Dig.  §  95.*] 
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4.  New  Trial  <8  6*)  —  Appeal  and  Ebbob 
(§  977«)— Discretion  of  Tbial  Court. 

The  granting  or  refusal  of  a  new  trial  is 
within  the  sound  discretion  of  the  trial  court, 
and  its  ruling  will  not  be  disturbed  on  appeal, 
except  where  its  discretion  has  been  abused. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  If  9,  10;  Dec.  Dig.  f  6;*  Appeal 
and  Error,  Cent.  Dig.  §§  3860-5865;  Dec.  Dig. 
|  977.*] 

5.  New  Trial  (|  75*)— Grounds  —  Inade- 
quate Damages  —  Personal  Injury  Ac- 
tions. 

Plaintiff,  a  carpenter,  33  years  of  age  and 
in  good  health,  had  his  right  hand  crushed  on 
July  31,  1008,  necessitating  its  amputation 
about  an  inch  above  the  wrist.  The  trial  of  his 
damage  action  took  place  18  months  after  the 
injury,  and  between  the  dates  of  injury  and 
trial  he  had  earned  about  $50.  His  largest 
earning  after  the  accident  was  6  cents  an  hour 
and  board,  and  it  being  impossible  for  him 
thereafter  to  procure  employment,  except  for 
short  periods  and  at  rare  intervals.  Before  he 
was  injured,  plaintiff  earned  from  40  to  60 
cents  an  hour  and  paid  $6  a  week  for  board, 
and  his  life  expectancy  was  not  shown.  A 
verdict  was  given  for  plaintiff  for  $1,500. 
Held,  that  there  was  no  abuse  of  discretion  in 
granting  a  new  trial  for  inadequacy  of  damages, 
given  under  the  influence  of  passion  or  preju- 
dice. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  151,  152;  Dec.  Dig.  §  75.*] 

Department  L  Appeal  from  Superior  Court, 
King  County;  W.  O.  Chapman,  Judge. 

Action  by  Carl  Aboltin  against  M.  J. 
Heney.  From  an  order  granting  a  motion 
for  a  new  trial  after  verdict  for  plaintiff  on 
the  ground  of  inadequate  damages,  defendant 
appeals.  Affirmed. 

John  P.  Hartman,  for  appellant  Edwin 
H.  Flueck,  for  respondent 

GOSE,  J.  The  plaintiff,  a  carpenter  by 
trade,  83  years  of  age  and  in  good  health, 
had  his  right  hand  crushed  on  July  31,  1908, 
so  that  it  was  necessary  to  amputate  it  on 
that  date  at  a  point  about  one  inch  above 
the  wrist  At  the  time  he  received  the  in- 
jury, he  was  in  the  employ  of  the  defendant 
and  engaged  in  the  work  of  driving  piles. 
The  trial  of  the  case  began  on  the  8th  day 
of  February,  1910,  18  months  after  the  Injury 
was  sustained.  Between  the  date  of  the  in- 
jury and  the  trial  of  the  case  he  had  earned 
about  $50.  His  largest  earnings  after  he  lost 
his  hand  were  at  the  rate  of  6  cents  an  hour 
and  board.  He  has  found  it  impossible  to 
procure  employment  except  at  rare  Intervals 
and  for  short  periods  of  time.  Before  he  re* 
ceived  the  injury,  he  earned  from  40  to  60 
cents  an  hour  at  his  trade,  and  paid  $6  a 
week  for  board.  No  evidence  was  offered  as 
to  his  life  expectancy.  The  jury  gave  him 
a  verdict  for  $1,500.  A  new  trial  was  grant- 
ed upon  the  plaintiff's  motion.  One  ground 
for  his  motion  is  "inadequate  damages,  given 
under  the  influence  of  passion  or  prejudice." 
The  defendant  has  appealed  from  the  order 
granting  a  new  trial.  The  trial  Judge  filed  a 


memorandum  opinion,  in  which  he  expressed 
the  view  that,  if  passion  or  prejudice  may  be 
presumed  when  the  jury  award  excessive 
damages,  it  may  equally  be  presumed  when 
they  award  Inadequate  damages.  Section  1,' 
pp.  53,  54,  Laws  1909,  provides  that  a  new 
trial  may  be  granted  on  the  motion  of  the 
aggrieved  party  for  "excessive  or  inadequate 
damages,  appearing  to  have  been  given  un- 
der the  Influence  of  passion  or  prejudice," 
and  materially  affecting  the  rights  of  the 
moving  party. 

The  appellant  contends  that  the  court  is 
powerless  to  grant  a  new  trial  in  an  action 
of  tills  kind  for  the  recovery  of  unliquidated 
damages,  "unless  the  amount  is  so  unreason- 
able and  excessive  or  Inadequate  as  to  be  in- 
dicative of  passion,  prejudice,  partiality,  or 
corruption  of  the  jury."  This  is  merely  a 
statement  of  the  provisions  of  the  statute  In 
a  somewhat  different  phraseology.  It  will 
not  be  denied  that  the  purpose  of  the  action 
la  to  recover  compensation  for  the  loss  the 
respondent  has  suffered  as  a  result  of  the 
injury.  We  are  aware  that  there  is  no  fixed 
standard  by  which  the  damages  can  be  de- 
termined in  a  case  of  this  character.  De- 
spite the  fact  that  the  respondent's  damages 
could  not  be  measured  with  exactness,  it  was 
the  duty  of  the  jury  to  compensate  him  for 
his  loss.  The  verdict  established  the  appel- 
lant's liability.  The  court  instructed  that  if 
the  jury  found  for  the  respondent  they 
should  consider  his  age,  occupation,  the  na- 
ture and  extent  of  the  injury,  his  earning  ca- 
pacity, the  extent  of  its  impairment  his 
pain  and  suffering,  and  his  mental  anguish 
arising  from  his  disfigurement  in  fixing  the 
amount  of  compensation.  It  is  argued  that 
there  being  no  exact  admeasurement  of  dam- 
ages in  such  cases,  the  verdict  of  the  Jury 
should  be  final  and  conclusive  where  the 
amount  awarded  is  substantial,  and  that  the 
granting  of  a  new  trial  was  an  abuse  of  dis- 
cretion. We  cannot  acquiesce  in  this  view. 
It  is  true  that  in  the  first  instance  the  jury 
is  the  tribunal  that  must  determine  the  quan- 
tum of  liability.  But  it  is  equally  true  that 
the  statute  contemplates  that  cases  may  arise 
where  the  Jury  failed  to  give  the  case  the 
calm  deliberation  that  the  law  exacts,  and 
the  burden  is  therefore  put  upon  the  trial 
judge  of  determining  whether  that  standard 
of  duty  has  found  expression  in  the  verdict 
The  trial  judge  is  clothed  with  broad  discre- 
tion in  determining  whether  the  recovery  is 
so  large  or  so  small  in  a  given  case  that  pas- 
sion and  prejudice  may  be  presumed.  Where 
liability  has  been  established,  the  damages 
should  be  compensatory.  In  the  case  at  bar 
the  damages  awarded  are  but  little  more 
than  the  respondent  could  have  earned  be- 
tween the  date  of  the  injury  and  the  trial. 
It  is  difficult  to  account  for  the  verdict  on 
any  theory  other  than  that  of  passion  and 
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prejudice.  That  the  award  Is  not  commen- 
surate with  the  loss  the  respondent  has  suf- 
fered Is  so  obvious  that  It  would  seem  that 
reasonable  minds  could  hardly  differ  on  that 
question.  Both  the  granting  and  the  refusal 
to  grant  a  new  trial  are  matters  within  the 
sound  discretion  of  the  court,  and  the  judg- 
ment of  the  court  will  not  be  disturbed  ex- 
cept  in  cases  where  such  discretion  has  been 
abused.  Winnlngham  v.  Philbrick,  56  Wash. 
38,  105  Pac  144.  The  trial  court  has  the 
same  discretion  to  set  aside  a  verdict  for  in- 
adequate damages  as  It  has  to  set  It  aside  for 
excessive  damages.  The  one  verdict  stands 
upon  no  higher  plane  in  law  than  the  other. 
McDonald  v.  Walter,  40  N.  Y.  551;  Benton 
v.  Collins,  125  N.  O.  88,  34  S.  E.  242,  47  L. 
R  A.  33;  Ghouquette  v.  Southern  Electric 
R.  Co.,  152  Mo.  257,  53  S.  W.  897;  Lefrois 
t.  Monroe  County,  88  Hun,  109,  34  N.  Y. 
Supp.  612;  Tathwell  v.  City  of  Cedar  Rapids, 
122  Iowa,  50,  97  N.  W.  96. 

In  the  Collins  Case  it  was  said  that:  "The 
power  to  correct  prejudiced  and  grossly  un- 
fair verdicts  must  be  vested  somewhere,  and 
in  our  judgment  it  is  best  that  such  power 
be  confided  to  the  judges  who  preside  over 
the  trials."  In  the  Chouquette  Case  there 
was  a  verdict  for  the  plaintiff  and  a  new  trial 
granted  upon  his  motion.  It  was  held  that 
it  is  the  peculiar  and  special  duty  of  trial 
courts  to  grant  new  trials,  when  the  verdict 
is  arbitrary  or  manifestly  wrong,  or  where 
It  appears  that  the  jury  were  swayed  by  pas- 
sion and  prejudice.  In  Alton  v.  Chicago,  etc., 
Ry.  Co.,  107  Minn.  457,  120  N.  W.  749,  the 
jury  gave  the  plaintiff  a  verdict  for  $3,450 
for  personal  injuries  sustained  while  in  the 
discharge  of  his  duties  as  a  brakeman.  His 
Injuries  were  so  serious  that  It  was  neces- 
sary to  amputate  his  left  leg.  He  also  sus- 
tained such  injuries  to  his  right  leg  as  to 
leave  it  weakened  and  not  strong  enough  to 
support  him.  There  were  other  minor  in- 
juries. The  order  granting  a  new  trial  was 
affirmed.  In  Marianl  v.  Dougherty,  46  Cal. 
26,  the  plaintiffs  intestate  was  killed  by  a 
rock  thrown  by  a  blast  which  the  defendant 
caused  to  be  exploded.  The  plaintiff  recov- 
ered a  verdict  for  $200,  and  a  new  trial  was 
granted  upon  his  motion.  In  affirming  the 
order  the  court  said:  "A  new  trial  may  be 
granted  where  the  damages  are  too  small  as 
well  as  where  they  are  too  large."  Kilmer  v. 
Parrlsh,  144  111.  App.  270,  announces  the  doc- 
trine that  "the  modern  rule  is  that  a  new 
trial  may  be  granted  where  the  verdict  is 
grossly  Inadequate  for  the  same  reasons  as 
those  governing  where  the  verdict  Is  exces- 
sive. •  •  •  A  verdict  for  a  grossly  inad- 
equate amount  stands  on  no  higher  ground 
on  legal  principles  than  a  verdict  for  an  ex- 
cessive or  extravagant  amount"  In  that 
case  there  was  a  verdict  for  the  plaintiff  for 
$1  for  personal  Injuries  Inflicted  upon  her 


through  the  defendant's  negligence.  There 
was  also  a  slight  injury  to  plaintiff's  car- 
riage, and  she  Incurred  a  small  expense  for 
medical  assistance.  The  trial  court  denied 
her  a  new  trial,  and  the  judgment  was  re- 
versed. Anglln  v.  City  of  Columbus,  128  Ga. 
469,  57  S.  E.  780,  was  reversed  because  of 
the  abuse  of  discretion  of  the  trial  court  In 
denying  the  plaintiff  a  new  trial  when  she 
had  sustained  a  serious  injury  and  the  jury 
had  awarded  her  $100.  In  Hill  v.  Union 
Railway  Co.,  25  R,  I.  565,  57  Atl.  874,  the 
judgment  was  reversed  and  a  new  trial  or- 
dered. In  that  case  the  Jury  gave  the  plain- 
tiff a  verdict  for  $200  for  personal  Injuries. 
The  court  said  that  a  new  trial  would  not  be 
granted  In  such  cases  unless  "it  is  very  clear 
that  the  Jury  have  been  Influenced  or  con- 
trolled by  other  considerations,  or  have  act- 
ed under  the  influence  of  a  perverted  Judg- 
ment In  fixing  damages."  In  Caldwell  v. 
Vicksburg,  etc.,  Co.,  41  La.  Ann.  624,  6  South. 
217,  a  verdict  for  the  defendant  for  $1,000 
where  the  Injuries  were  much  less  serious 
than  in  the  case  at  bar  was  increased  on  ap- 
peal to  $2,000. 

The  appellant  has  cited  a  great  many  cas- 
es, but  in  practically  all  of  them  a  new  trial 
was  denied  by  the  trial  court  As  we  have 
said,  a  broad  discretion  is  vested  in  the  trial 
court  to  grant  or  refuse  a  new  trial.  Appel- 
late courts  are  always  reluctant  to  Interfere 
where  that  discretion  has  been  exercised, 
and  will  never  do  so  unless  it  seems  clear 
that  the  discretion  has  been  abused. 

We  think  that  there  was  no  abuse  of  dis- 
cretion, and  the  judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  PARKER,  MOUNT, 
and  FULLERTON,  J  J.,  concur. 


KAHALBY  v.  FRYE  &  BRUHN, 
Incorporated. 

(Supreme  Court  of  Washington.   Feb.  1,  1911.) 

1.  Municipal  Corporations  (f  706*)— Run- 
away Trams  —  Injury  to  Pedestrians  — 
Jury  Question. 

Whether  a  hitching  weight  was  down  when 
a  runaway  team  started  held,  under  the  evi- 
dence, a  jury  question  in  an  action  for  injury 
to  a  pedestrian  struck. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  706.*] 

2.  Evidence  (|  586*)— Negative  Testimony— 
Weight. 

Testimony  of  a  witness  to  an  accident  with 
equal  opportunity  to  observe  that  he  did  not 
see  a  certain  thing  is  proper  evidence,  the 
weight  thereof  being  for  the  jury,  unless  it  is 
bo  purely  negative  and  the  positive  testimony 
so  plain  that  only  an  adverse  conclusion  can 
be  drawn. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  !§  2432-2436;  Dec  Dig.  I  586.*] 

3.  Municipal  Corporations  (§  706*)— Run- 
away Teams— Injury  to  Pedestrian— In- 
struction. 

In  an  action  for  injury  to  a  pedestrian 
struck  by  a  runaway  team,  involving  an  issue 


•For  other 


see  same  topic  and  secUon  NUMBER  In  Dee.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep*  Indexes 


Digitized  by 


Google 


248 


113  PACIFIC 


REPORTER 


(Wash. 


whether  the  horses  had  heen  hitched,  an  instruc- 
tion that  the  question  was  not  what  other  team- 
sters were  in  the  habit  of  doing,  but  what  de- 
fendant's teamster  did,  and  whether,  if  he  did 
anything,  it  was  a  secure  fastening  under  the 
circumstances,  was  not  erroneous  as  taking  from 
the  jury  consideration  of  a  custom  concerning 
hitching. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  706. •] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  J.  T.  Ronald,  Judge. 

Action  by  J.  L.  Kahaley  against  Frye  & 
Bruhn,  Incorporated.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Roberts,  Battle,  Hulbert  &  Tennant,  for 
appellant  Cbas.  F.  Munday  and  Walter  S. 
Fulton,  for  respondent 

CHADWICK,  J.  About  6  o'clock  on  the 
evening  of  the  16th  day  of  January,  1909, 
plaintiff,  a  pedestrian,  while  crossing  Colum- 
bia street  at  First  avenue,  in  the  city  of 
Seattle,  was  struck  by  a  team  of  runaway 
horses,  and  hurled  some  distance  onto  a 
brick  pile.  He  received  injuries  which  the 
Jury  found  to  be  permanent  and  compen- 
sated in  damages.  Plaintiff  had  stepped  off 
the  sidewalk  before  he  saw  the  team,  which 
was  then  about  15  feet  away,  and  was 
caught  before  he  could  recover  himself  or 
retreat  The  team  was  hitched  to  a  deliv- 
ery wagon,  and  was  owned  and  used  by  de- 
fendant to  deliver  meats  from  the  Fulton 
market  then,  and  so  far  as  the  record  shows 
now,  operated  by  It  The  market  fronted 
on  Second  avenue,  with  a  rear  door  on  the 
alleyway  between  First  and  Second  avenues. 
The  driver,  John  Weston,  had  left  the  team 
at  the  rear  door,  and  gone  Into  the  shop  to 
make  up  his  load,  which  was  arranged  with 
reference  to  convenience  and  certainty  of 
delivery,  and  was  a  task  which  took  some 
time.  While  he  was  thus  engaged,  the  team 
ran  away.  Turning  west  on  Columbia  street 
It  went  at  great  speed  until  brought  to  a 
standstill  a  block  or  two  beyond  First  ave- 
nue. A  fact  which  will  enter  into  the  legal 
conclusions  hereafter  to  be  noticed  and  prop- 
er to  be  stated  here  is  that  It  was  provided 
by  the  ordinances  of  the  city  that  it  was 
unlawful  for  any  person  to  leave  any  horse 
or  other  animal  attached  to  any  vehicle  or 
conveyance  in  any  public  or  uninclosed  place 
without  securely  fastening  or  guarding  it 
Revised  Ordinances,  §  30,  p.  192 ;  section  50, 
p.  214.  In  compliance  with  these  require- 
ments and  following  a  general  custom  exist- 
ing in  Seattle,  the  rig  was  equipped  with  a 
40-pound  hitching  weight  This  was  attach- 
ed to  a  1%-lnch  strap  leading  along  the 
wagon  tongue  where  it  divided,  and  thence 
ran  to  the  bits  of  each  horse.  A  hole  In  the 
front  of  the  wagon  bed  furnished  a  means 
of  lowering  the  weight  to  the  ground.  The 
driver  says  that  when  he  left  the  team, 
the  weight  was  down  and  the  brake  was 


set  There  Is  no  showing  that  the  team 
was  fractious  or  nervous.  If  anything,  the 
contrary  Is  shown.  There  Is  no  showing 
that  there  were  any  unusual  noises,  or  any- 
thing to  disturb  the  quiet  of  the  team,  or 
that  the  driver  or  defendant  had  any  cause 
to  anticipate  any  alarm  whatever.  Nor  is 
it  seriously  contended  that  the  ordinances 
of  the  city  were  not  complied  with,  so  far 
as  the  manner  provided  for  hitching  the 
team  is  concerned.  Whether  It  was  em- 
ployed on  this  occasion  is  the  question  that 
vexes  us.  The  case  was  tried  before  a  Jury, 
and  from  a  Judgment  entered  upon  a  ver- 
dict awarding  damages  in  the  sum  of  $2,- 
000  this  appeal  is  prosecuted. 

It  is  the  theory  of  the  appellant  that  no 
presumption  of  negligence  arises  from  the 
mere  fact  that  the  team  ran  away;  that 
it  was  necessary  for  respondent  to  go  fur- 
ther and  prove  affirmatively  some  positive 
act  of  negligence  or  some  omission  of  duty, 
before  he  can  recover.  On  the  other  hand. 
It  is  the  theory  of  the  respondent  that  If 
one  Is  Injured  by  a  team  running  wild  on 
the  highway,  unattended  by  a  driver,  a 
presumption  of  negligence  follows,  and,  in 
the  absence  of  exonerating  facts,  the  owner 
is  liable;  it  being  asserted  that  there  is 
a  well-settled  distinction  In  the  authorities 
between  those  cases  where  the  team  Is  run- 
ning wild,  and  those  where  the  team  is 
running  away  in  spite  of  the  efforts  of  the 
driver.  The  lower  court  adopted  the  the- 
ory of  respondent.  For  this,  and  a  refusal 
to  sustain  the  usual  motions  attending  a 
Jury  trial,  and  a  refusal  to  give  requested 
instructions,  a  reversal  of  the  case  is  in- 
sisted upon.  It  Is  further  insisted  that  al- 
though the  lower  court  was  right  in  its 
ruling  on  the  motion  for  nonsuit  and  a 
prima  facie  case  was  made  out  appellant 
has  met  the  burden  by  showing  a  compli- 
ance with  the  ordinances  and  customs  here- 
inbefore alluded  to;  and  its  motions  for 
judgment  at  the  close  of  the  case  and  for 
a  new  trial  should  be  granted. 

Carefully  prepared  briefs  have  been  filed 
by  counsel,  but  we  feel  that  it  Is  unneces- 
sary to  review  the  authorities.  Without 
committing  the  court  to  the  doctrine  con- 
tended for  by  appellant  we  may,  so  far  as 
this  case  is  concerned,  accept  it  as  the  law, 
and  still  we  think  an  affirmance  of  the  judg- 
ment must  follow;  for,  admitting  that  no 
presumption  of  negligence  follows  from  the 
mere  running  away  of  a  team,  we  are  nev- 
ertheless controlled  by  the  rule  that  legal 
conclusions  as  well  as  presumptions  flow 
from  a  known  or  admitted  state  of  facts,  or 
where  upon  the  whole  record  the  minds  of 
reasonable  men  would  not  differ  as  to  the 
facta.  Now,  to  reverse  and  remand  this 
cape,  we  must  hold  as  a  matter  of  law  that 
appellant's  driver  did,  in  fact  drop  his  40- 
pound  weight,  or,  in  other  words,  "securely 
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fastened"  his  team  within  the  meaning  of 
that  term  as  defined  by  the  ordinance  and 
the  custom  relied  upon.  While  the  circum- 
stances tending  to  show  a  failure  to  do  this 
are  slight,  in  our  judgment  they  are  evi- 
dence, and  their  weight  was  for  the  jury. 
The  eyewitnesses  of  the  accident,  who  testi- 
fied in  support  of  plaintiff's  case,  say  that 
they  did  not  see  any  weight  dragging  under 
the  wagon  when  the  team  passed.  We  think 
this  was  enough  to  carry  the  case  to  the 
jury  upon  the  motion  for  nonsuit.  Nor  do 
we  think  this  circumstance  comes  within  the 
rule  of  negative  testimony.  If  a  person  see- 
ing the  accident  and  having  an  equal  oppor- 
tunity to  observe  says  that  he  did  not  see 
a  certain  thing  or  object,  It  is  evidence,  and 
the  weight  of  it  must  be  left  to  the  jury, 
unless  its  character  is  so  purely  negative 
and  the  positive  testimony  is  so  plain  that 
there  can  be  but  one  conclusion  drawn  by 
the  court  or  jury. 

The  rule  laid  down  in  Jones  on  Evidence 
(2d  Ed.)  898,  is:  "But  the  rule  that  positive 
testimony  is  of  greater  weight  then  nega- 
tive has  some  important  exceptions,  and  it 
should  never  come  in  conflict  with  the  gen- 
eral rule  that  the  weight  of  the  testimony 
should  be  left  to  the  jury.  Such  testimony 
is  admissible,  and,  together  with  corroborat- 
ing circumstances,  may  outweigh  positive 
testimony.  As  will  be  seen  from  the  cases 
already  cited,  this  question  of  the  weight  to 
be  given  to  negative  testimony  often  arises 
In  railroad  and  other  accident  cases  where 
it  Is  claimed  that  signals  were  not  given. 
In  such  cases  the  question  is  purely  for  the 
Jury,  and  It  has  often  been  held  that  nega- 
tive evidence  was  sufficient  to  sustain  a  ver- 
dict It  Is  familiar  practice  to  allow  a  wit- 
ness, after  he  has  described  the  situation,  to 
state  that  he  would  have  heard  a  bell  or 
whistle,  If  It  had  sounded.  The  courts  have 
frequently  recognized  a  qualification  of  the 
general  rule  under  discussion  in  those  cases 
where  one  witness  testifies  that  a  fact  oc- 
curred, and  another,  having  the  same  or  bet- 
ter means  of  knowledge,  testifies  positively 
that  it  did  not  occur,  each  having  testified 
as  to  his  memory  of  the  matter  in  differ- 
ence." And  In  1  Wigmore  on  Evidence,  8  664: 
"In  applying  the  foregoing  principle  requir- 
ing that  the  witness'  Inferences  be  based  on 
adequate  data,  courts  have  often  been  asked 
to  exclude  testimony  based  on  what  may  be 
called  negative  knowledge,  1.  e.,  testimony 
that  a  fact  did  not  occur,  founded  on  the 
witness'  failure  to  hear  or  see  a  fact  which 
he  would  supposedly  have  heard  or  seen  if  it 
had  occurred.  But  there  is  no  Inherent  weak- 
ness in  this  kind  of  knowledge.  It  rests  on 
the  same  data  of  the  senses.  It  may  even 
sometimes  be  stronger  than  affirmative  im- 


pressions. The  only  requirement  is  that  the 
witness  should  have  been  so  situated  that  in 
the  ordinary  course  of  events  he  would  have 
heard  or  seen  the  fact  had  it  occurred." 
This  case  is  to  be  distinguished  from  the 
case  of  Long  v.  McCabe  &  Hamilton,  52 
Wash.  422, 100  Pac.  1016,  where  the  question 
was  the  competency  of  a  winchman.  The 
testimony  offered  to  prove  incompetency  was 
wholly  negative.  It  might  have  been  all  true, 
and  the  winchman  still  have  been  competent. 
We  held  that  such  showing  as  was  made 
was  overcome  by  a  positive  showing  that  the 
alleged  Incompetent  servant  had  had  years  of 
experience  as  a  winchman,  and  that  the  de- 
fendants could  not  on  that  account  be  held 
to  a  failure  to  use  ordinary  care  in  his  em- 
ployment The  fact  noted,  when  coupled  with 
the  evidence  of  the  driver  who  said  on  cross- 
examination:  "Q.  Did  you  ever  leave  this 
team  standing  without  putting  the  weight 
down?  A.  Very  seldom.  Q.  Did  you  some- 
times? A.  Not  downtown,  I  did  not  Q.  I 
am  not  asking  you  that  A.  I  have  done  it 
sometimes;  yes,  sir.  Q.  Sometimes  you  get 
off  the  wagon  and  forget  to  drop  the  weight? 
A.  I  do  not  know  that  I  forget  It;  no,  sir.. 
Q.  You  sometimes  do  not  d6  It  then?  A. 
Yes,  sir.  Q.  How  often  have  you  done  that 
in  the  course  of  your  teaming?  A  Not  very 
often.  Q.  You  have  done  it?  A  Yes,  sir;  I 
might  make  a  short  stop,  but  not  long  enough 
to  load,  and  up  on  the  hill" — makes  It  proba- 
ble that  the  driver  may  have  been  mistaken 
In  this  Instance.  The  question  is  at  least  de- 
batable, and  Its  solution  was  for  the  jury. 

There  are  a  number  of  errors  assigned  go- 
ing to  the  Instructions  of  the  court,  but  we 
think  our  conclusion  covers  all  of  them,  un- 
less it  be  an  exception  to  an  Instruction 
wherein  the  court  said:  "The  question  is  not 
what  other  teamsters  were  in  the  habit  of 
doing,  but  what  did  the  teamster  In  this  case 
do;  and  did  that  if  be  did  anything,  consti- 
tute a  secure  fastening  or  guarding  under  all 
the  facts  and  circumstances."  It  Is  earnest- 
ly contended  that  this  instruction  took  away 
from  the  jury  all  consideration  of  the  ques- 
tion of  custom.  We  believe  the  Instruction 
was  warranted.  The  custom  was,  if  proven, 
a  proper  fact  for  the  jury  to  consider;  but 
proof  of  it  would  not  exonerate  the  defend- 
ant so  long  as  the  question  of  compliance 
with  It  was  a  debatable  question  in  the  case 
then  being  tried.  Proof  of  custom  was  re- 
ceived to  show  the  manner  of  securing  teams 
in  the  city  of  Seattle,  and  could  not  be  ac- 
cepted as  proof  of  itself  that  the  team  was 
so  secured  on  this  occasion. 

The  judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  RUDKIN,  CROW, 
and  MORRIS,  JJ.,  concur. 
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BESELOFF  ▼.  STRANDBERG  et  at 
(Supreme  Court  of  Washington.   Feb.  1,  1911.) 

1.  Master  and  Servant  (|  288*)— Assump- 
tion of  Risk— Jubt  Questions. 

Generally  bow  far  one  may  rely  on  his 
employer's  promise  to  repair  a  dangerous  con- 
dition without  assuming  the  risk  is  a  jury  ques- 
tion, depending  upon  particular  surrounding  cir- 
cumstances. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  |  288.*] 

2.  Masteb  and  Servant  (|  221*)— Assump- 
tion op  Risk. 

Where  an  employe  proceeds  under  the  em- 
ployer's assurance  that  It  is  safe  to  do  so,  the 
employe  proceeds  at  the  employer's  risk_  until 
a  new  condition  arises  binding  him  within  the 
general  rule  of  assumption  of  risks  apparent  to 
an  ordinarily  prudent  man. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  638-647;  Dec.  Dig.  | 
221.*] 

8.  Masteb  and  Sebvant  (8  221*)— Assump- 
tion op  Risk— Promise  to  Repair. 

The  rule  that  an  employer's  promise  to 
repair  to  relieve  the  employe  from  assumption 
of  risk  must  induce  the  employe  to  continue 
the  work,  and  that  the  promise  and  induce- 
ment must  concur,  does  not  mean  that  the  re- 
pair must  be  such  as  will  affect  the  safety  of 
the  person  to  whom  the  promise  is  made. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §5  638-647;  Dec.  Dig.  | 
221.*] 

4.  Masteb  and  Sebvant  rt  280*)  — Mines— 
Assumption  op  Risk  —  Evidence  —  Suffi- 
ciency. 

Evidence  held  to  sustain  a  finding  that  a 
miner  did  not  assume  the  risk  of  frozen  earth 
falling  from  the  roof  of  a  tunnel  shortly  after 
he  had  drawn  the  employer's  attention  to  a 
crack  in  the  roof,  and  had  been  assured  that 
it  was  safe. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  981-986;  Dec  Dig.  | 
280.*] 

5.  Masteb  and  Sebvant  (|  221*)— Assump- 
tion op  Risk— Promise  to  Repaib— Right 
to  Rely  Upon. 

If  an  employer's  promise  to  repair  is  an 
inducement  to  the  employe  to  continue  work, 
he  can  do  so  without  assuming  the  risk,  un- 
less the  danger  would  deter  a  man  of  ordinary 
prudence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  638-647;  Dec  Dig.  | 
221.*] 

6.  Appeal  and  Error  (|  1066*)— Harmless 
Error— Instructions. 

Any  error  in  defining  contributory  negli- 
gence was  harmless  to  defendant  where  there 
was  no  evidence  to  show  negligence  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  5  4220;  Dec  Dig.  I  1066.*] 

7.  Appeal  and  Error  (§  1064*)— Harmless 
Error— Instructions. 

Defining  "assumed"  in  an  instruction  as 
meaning  that  "he  took  the  chances  of  it"  was 
harmless  error  in  a  personal  injury  action. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4219-4224;  Dec  Dig.  I 
1064.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Wilson  R  Gay,  Judge. 

Action  by  Aleck  B.  Beseloff  against  Charles 
J.  Strandberg  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 


Brady  &  Rummens  and  Carl  J.  Smith,  for 
appellants.  Jay  C.  Allen  and  Philip  Tin- 
dall,  for  respondent 

CHADWICK,  J.  Plaintiff  was  employed 
as  a  mucker  in  a  mine  located  on  Esther 
Creek,  near  Fairbanks,  Alaska.  The  mine 
was  owned  and  operated  by  defendants.  The 
mine  was  in  gravel  formation,  and  the  man- 
ner of  operating  was  as  follows:  A  shaft 
had  been  sunk  to  the  bed  rock,  and  from 
the  bottom  of  this  shaft  a  drift  or  tunnel, 
about  10  or  12  feet  wide  and  8  feet  high, 
was  made  into  the  dirt  The  bed  rock  thus 
became  the  floor  of  the  tunnel.  The  earth 
and  gravel  were  frozen  from  the  surface 
to  the  bed  rock,  and  the  tunnel  was  extend- 
ed by  driving  steam  pipes,  called  "points," 
into  the  face,  through  which  steam  was 
driven,  until  the  earth  and  gravel  were  suf- 
ficiently thawed  to  permit  of  their  removal. 
This  was  done  by  loading  the  loose  material 
in  wheelbarrows.  These  were  propelled  to 
the  shaft,  where  the  contents  were  carried 
to  the  surface,  and  there  washed  for  gold. 
The  tunnel  was  lighted  by  electricity,  the 
light  being  extended  nearly  to  its  face.  At 
about  5*30  o'clock  in  the  afternoon  plaintiff, 
while  engaged  about  his  work  In  the  tunnel, 
discovered  a  crack  in  the  top  and  running 
lengthwise  of  the  tunnel.  This  crack  was 
about  five  or  six  feet  long,  and,  while  the 
testimony  is  not  entirely  clear,  it  Is  likely 
that  It  was  large  enough  for  him  to  put  his 
fingers  in.  At  about  this  time  Dave  Strand- 
berg, one  of  the  defendants,  came  into  the 
tunnel,  and  his  attention  was  called  to  the 
crack  by  plaintiff,  who  said,  "That  looks 
bad."  Strandberg  carried  a  candle  set  in 
a  miner's  candlestick.  He  examined  the 
crack,  aided  by  the  light  of  the  candle,  and 
then  stuck;  the  candle  into  the  side  wall 
of  the  tunnel,  and  picked  at  the  crack  with 
a  miner's  pick.  He  satisfied  himself  that 
it  was  safe,  saying  to  the  plaintiff:  "That 
is  all  right  You  must  finish  all  loose  dirt 
You  keep  working  until  six.  When  you 
quit,  I  will  put  props  under  it  and  hold  it 
up."  After  a  short  time,  5  or  10  minutes 
(plaintiff  had  made  one  load  and  was  reload- 
ing his  barrow),  a  chunk  of  frozen  earth 
fell  from  the  roof  of  the  tunnel,  striking 
plaintiff  on  the  ankle,  breaking  the  ankle, 
and  resulting  in  a  permanent  anchylosis  and 
dislocation.  From  a  verdict  entered  on  a 
judgment  in  favor  of  the  plaintiff,  defend- 
ants have  appealed. 

The  defense  in  this  case  is  grounded  on 
the  doctrine  of  assumption  of  risk,  and  that 
the  danger  was  open,  obvious,  and  so  ap- 
parent that  a  man  of  ordinary  prudence 
would  not  hazard  his  life  and  limb  by  con- 
tinuing his  work  after  notice  thereof.  The 
defense  also  involves  the  principle  which  we 
believe  has  never  been  directly  urged  in  this 
court;   that  Is,  admitting  that  Strandberg 
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did  promise  to  repair,  or,  as  in  this  case, 
to  timber  the  roof  of  the  tunnel,  it  was  a 
promise  to  repair  or  remove  the  danger  aft- 
er respondent's  work  was  done,  and  was 
not  made  for  the  benefit  of  or  with  inten- 
tion that  it  would  Inure  to  his  benefit  dur- 
ing the  time  he  was  at  his  work,  the  testi- 
mony showing  that  he  would  go  off  shift 
at  6  o'clock,  and  therefore  the  promise  would 
not  relieve  respondent  of  his  duty  to  him- 
self or  exempt  him  from  the  rule  of  assump- 
tion of  risk.  It  would  be  Idle  for  us  to  re- 
view the  many  cases  decided  by  this  court 
wherein  it  has  been  held  that  a  man  is  bound 
to  exercise  common  sense  and  take  notice  of 
such  dangers  as  by  the  use  of  his  senses 
are  apparent,  or  ought  to  be  apparent,  to 
a  man  of  ordinary  prudence.  These  are  gen- 
eral rules,  but  they  are  not  so  fixed  that 
they  may  not  be  modified  when  the  testimony 
reveals  a  state  of  compelling  circumstances. 
Just  how  far  a  servant  may  go  In  acting 
upon  a  promise  of  the  master  to  make  a  dan- 
gerous place  safe  cannot  be  set  down  as 
an  inflexible  rule  of  law;  for,  notwithstand- 
ing expressions  which  may  be  gleaned  from 
the  cases,  it  is  generally  a  question  of  fact 
to  be  determined  by  the  Jury  having  ref- 
erence to  the  qualifying  facts  and  circum- 
stances of  the  particular  case.  Bailey  v. 
Mukllteo  Lumber  Co.,  44  Wash.  581,  87  Pac. 
819;  Christiansen  v.  Pacific  Bridge  Co.,  27 
Wash.  582,  68  Pac.  191;  Johnson  v.  Collier, 
64  Wash.  478, 108  Pac.  818;  Morgan  v.  Rain- 
ier Beach  Lumber  Co.,  51  Wash.  335,  98 
Pac.  1120,  22  L.  R.  A.  472.  So  here,  although 
appellants  insist  that  respondent  knew,  or 
should  have  known,  that  the  place  was  dan- 
gerous, and  that  he  assumed  the  risk  of 
continuing  his  work,  they  are  met  by  the 
judgment  of  one  of  the  defendants  who, 
after  a  careful  Inspection  with  candle  and 
pick,  pronounced  the  tunnel  safe.  Shall  we 
then  say  that  where  two  men,  each  having 
an  interest  in  his  own  safety,  have  differed 
in  their  judgment,  the  minds  of  reasonable 
men  sitting  as  jurors  cannot  differ,  and  that 
respondent  should  be  held  to  answer  for  his 
negligence  while  appellant  is  exonerated 
from  his  error  of  judgment?  In  all  hazard- 
ous occupations,  and  especially  In  mining, 
occasions  must  of  necessity  arise — and  fre- 
quently, too— which  call  for  the  exercise  of 
judgment.  One  may  see  a  danger  and  the 
other  insist  that  there  is  no  danger.  At 
such  times  it  would  seem,  and  Indeed  the 
history  of  the  cases  shows  it  to  be  true,  that 
almost  without  exception  the  common  la- 
borer will  give  way  to  the  Judgment  of  the 
master.  Inexperience  will  follow  that  ex- 
perience which  bears  an  assumption  of  su- 
perior knowledge.  The  obvious  deduction 
from  these  premises,  then,  Is  that,  where  a 
question  of  danger  arises  and  there  is  a 
difference  of  judgment  and  the  master  as- 
sures the  servant  that  it  is  safe  to  proceed 
with  his  work,  the  servant  proceeds  at  the 
risk  of  the  master,  and  the  defense  of  as- 


sumption of  risk  will  not  avail,  unless  there 
is  a  showing  of  a  new  condition  following 
the  assurance  of  the  master  that  would  bring 
the  servant  within  the  general  rule. 
In  Green  v.  Western  American  Company, 

30  Wash.  87,  70  Pac.  310,  quotation  is  made 
from  Mining  Company  v.  Schmidt,  104  Fed. 
282,  43  O.  a  A.  532:  "Whatever  may  be  the 
exemption  of  the  employer  from  liability  for 
injuries  caused  by  a  danger  that  is  obvious 
to  the  injured,  such  exemption  will  not  be 
accorded  where  the  nature  of  the  menace 
is  bo  uncertain  as  to  cause  discussion  be- 
tween the  employes  and  the  employer,  with 
the  result  that  the  employer  dissuades  the 
employe  of  his  apprehension."  The  Green 
Case  and  the  principle  there  announced  have 
been  consistently  followed  by  this  court 
Goldthorpe  v.  Clarke-Nickerson  Lumber  Co., 

31  Wash.  487,  71  Pac.  1091;  Grout  v.  Ta- 
coma  Eastern  R.  Co.,  33  Wash.  524,  74  Pac. 
665. 

Passing  to  the  next  question ;  that  is,  that 
the  promise,  if  made,  was  not  made  for  the 
benefit  of  respondent,  and  therefore  did  not 
absolve  him  from  the  assumption  of  risk. 
The  promise,  It  will  be  remembered,  was  to 
put  In  timbers  at  or  after  6  o'clock,  the  time 
when  respondent  would  quit  his  work  for 
the  day.  Appellants  cite  1  Dresser,  Employ- 
er's Liability,  pp.  588,  589:  "In  other  words, 
the  promise  must  be  the  inducement  for  the 
plaintiff  to  continue  at  work  and  the  promise 
and  inducement  must  concur."  This  is  un- 
questionably the  rule,  and  It  does  not  in 
our  judgment  bear  the  construction  put  upon 
it  by  counsel;  that  Is,  that,  "in  order  to 
shift  the  assumption  of  risk  by  reason  of 
the  promise  to  repair,  it  must  be  such  a  re- 
pair as  will  affect  the  safety  of  the  person 
to  whom  the  promise  Is  made."  The  true 
rule  la  Was  the  promise  the  Inducement  for 
the  servant  to  continue  his  work?  If  It 
was,  he  was  warranted  in  so  doing,  unless 
it  would  appear  that  the  danger  was  such 
as  to  deter  a  man  of  ordinary  prudence. 
True,  the  promise  and  the  inducement  must 
concur;  but  it  does  not  follow  that  perform- 
ance shall  follow  forthwith.  If  it  did,  the 
question  we  are  now  discussing  would  never 
have  arisen.  In  Morgan  v.  Rainier  Beach 
Lumber  Company,  supra,  the  principle  is 
clearly  announced  that  a  servant  who  con- 
tinues his  work  under  a  promise  to  repair 
within  a  reasonable  time  cannot  be  held  to 
an  assumption  of  risk  when  Injured  within 
the  limit  of  time  fixed  by  the  master.  The 
rule  cannot  be  made  to  rest  upon  or  the  lia- 
bility excused  by  reference  to  time  if  in 
fact  the  promise  was  the  Inducement  upon 
which  the  servant  acted.  It  will  not  do  to 
hold  under  such  circumstances  that  the 
promise  was  not  made  for  the  benefit  of  the 
servant  In  the  light  of  the  rule  that  the  mas- 
ter Is  charged  with  a  primary  duty  of  put- 
ting the  servant  to  the  performance  of  no 
work  of  an  extrahazardous  nature  without 
warning  him  of  the  danger. 
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Nor  does  Primley  v.  Elbe  Lumber  &  S.  Co., 
53  Wash.  687,  102  Pac.  763,  sustain  appel- 
lants In  their  contentions.  In  that  case  the 
request  was  not  made  because  of  known  or 
apprehended  danger  to  the  servant  But 
Its  object  was  to  serve  an  entirely  different 
purpose,  to  save  "the  loss  of  time,  labor,  and 
material."  The  case  of  Showalter  v.  Fair- 
banks, Morse  &  Co.,  88  Wis.  376,  60  N.  W. 
257,  is  relied  on.  This  case  was  cited  by  this 
court  in  the  Primley  Case,  as  sustaining  the 
proposition,  not  there  necessary  to  be  de- 
cided, that  a  promise  to  remove  a  danger 
usually  applies  only  to  machinery,  tools,  and 
the  like,  which  are  dangerously  defective, 
and  not  to  ditches  and  tunnels,  as  suggested 
In  that  case,  and  as  is  contended  by  counsel 
In  this  one.  But  in  the  Showalter  Case  the 
distinction  between  the  rule  there  announced 
and  the  one  applicable  to  the  case  at  bar, 
if  there  be  a  distinction,  is  attempted  to  be 
drawn  by  the  writer  of  tbe  opinion.  The 
court  said:  "The  evidence  of  tbe  plaintiff  is 
that  he  relied  on  the  superintendent's  assur- 
ance that  the  ditch  was  safe  In  going  back 
to  work.  He  nowhere  claims  that  he  relied 
on  the  promise  to  brace  up  the  ditch.  There 
must  be  reliance  on  the  promise  to  repair 
in  order  to  make  such  a  promise  of  any  avail 
as  an  excuse  to  the  employe."  In  this  case 
the  promise  to  timber  is  not  denied.  The 
question  in  all  this  class  of  cases  is,  Was 
the  promise  the  lndncement  to  continue  at 
work,  and  did  the  respondent  act  as  a  man 
of  ordinary  prudence  in  the  light  of  all  the 
facts  and  circumstances?  The  promise,  the 
time  of  performance,  the  surrounding  cir- 
cumstances, and  the  act  of  the  servant  must 
be  considered,  nor  one  alone,  but  all;  and, 
when  so  considered,  we  think  the  jury  in 
this  case  was  amply  justified  in  holding  that 
respondent  did  not  assume  the  risk. 

It  is  insisted  that  the  court  so  defined  the 
terms  "contributory  negligence"  and  "as- 
sumption of  risk"  as  to  deprive  appellants 
of  the  force  of  these  definitions.  It  is  un- 
necessary to  discuss  the  definition  of  con- 
tributory negligence.  There  is  no  testimo- 
ny tending  to  show  that  respondent  was 
negligent  in  any  degree.  The  definition 
would  therefore  be  superfluous,  and  could 
not  be  held  to  be  prejudicial.  In  defining 
assumed  risk,  the  court  said:  "The  word 
'assumed'*  means  that  he  took  the  chances 
of  it"  These  words  were  used  by  the  court 
in  defining  the  issues  made  by  the  pleadings. 
While  we  think  that  the  words  complained 
of  might  well  have  been  omitted,  neverthe- 
less they  should  not  be  held  to  be  prejudi- 
cial to  tbe  appellants.  The  instructions  as  a 
whole  fairly  define  assumption  of  risk  and 
state  the  law  of  the  case.  The  use  of  the 
words  objected  to  would  not  call  for  a  re- 
versal, under  State  v.  Letlca  (decided  Jan- 
uary 20,  1911)  112  Pac.  748;  Engelklng  v. 
Spokane,  110  Pac.  25;   Hoseth  v.  Preston 


Mill  Co.,  49  Wash.  682,  96  Pac.  423;  John- 
son v.  Smelting  Company,  50  Wash.  567,  97 
Pac.  746. 

Other  objections  to  instructions  are  based 
on  appellants'  theory  of  the  law,  or  upon 
an  assumption  of  facts  which  in  our  judg- 
ment are  not  warranted  by#  tbe  testimony; 
as,  for  instance,  that  the  rocks  and  earth 
were  constantly  falling  from  the  roof  of  the 
tunnel  in  such  quantities  as  to  charge  re- 
spondent with  a  knowledge  of  certain  dan- 
ger, and  that  the  crack  in  the  roof  of  the- 
tunnel  was  constantly  growing  larger  while 
respondent  was  working  under  it 

Tbe  argument  of  counsel  being  based  upon 
an  unsupported  theory  of  the  law,  and  upon 
facts  which  we  find  did  not  exist  or  had 
been  decided  against  appellants  by  the  jury, 
the  further  objections  need  not  be  discussed. 

Judgment  affirmed. 

DUNBAR,  0.  J.,  and  RUDKIN,  CROW, 
and  MORRIS,  J  J.,  concur. 


STATE  ex  re!.  NORTHERN  PAC.  RT.  CO.  v. 
RAILROAD  COMMISSION  OF 
WASHINGTON. 

(Supreme  Court  of  Washington.    Feb.  10, 
1911.) 

Railroads  (|  227*)— Regulations— Obdeb  of 
Railroad  Commission  —  Reasonableness. 
The  Railroad  Commission  ordered  relator 
to  operate  a  mixed  train  daily,  except  Sunday, 
between  two  stations  on  a  branch  line,  about  l4 
miles  apart.  Relator  now  runs  one  mixed  train 
each  way  twice  a  week,  but  for  four  previous 
months  maintained  a  daily  train  service,  during 
which  time  the  passenger  traffic  produced  an 
income  of  9  cents  a  mile  per  day  in  one  direc- 
tion and  11  cents  in  the  other  direction,  and  the 
income  from  the  passenger  traffic  by  running 
trains  daily  would  be  no  greater.  The  operat- 
ing cost  of  a  train  is  not  less  than  30  cents  a 
mile,  not  including  maintenance  expenses,  and 
the  two  trains  a  week  now  operated  are  suffi- 
cient to  take  care  of  the  freight  traffic,  and  the 
receipts  from  both  the  freight  and  passenger 
traffic,  as  the  line  is  now  operated,  are  less  than 
the  expenses.  Held,  that  the  order  of  the  Rail- 
road Commission  was  unreasonable. 

FEd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  741 ;  Dec.  Dig.  §  227.*] 

Department  1.  Appeal  from  Superior 
Court,  Chehalis  County;  Ben  Sheeks,  Judge. 

Proceedings  by  the  State,  on  the  relation 
of  the  Northern  Pacific  Railway  Company, 
against  the  Railroad  Commission  of  Wash- 
ington. From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

W.  P.  Bell,  W.  V.  Tanner,  and  R.  E.  Camp- 
bell, for  appellant  George  T.  Reid,  for  re- 
spondent 

PARKER,  J.  Upon  a  hearing  had  in  Octo- 
ber, 1909,  the  Railroad  Commission  entered 
an  order  requiring  the  Northern  Pacific  Rail- 
way Company  to  operate  a  mixed  freight  and 
passenger  train  each  way  between  its  stations 
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of  South  Aberdeen  and  Ocosta  each  day  of 
the  week  except  Sunday.  The  railway  com- 
pany, considering  Itself  aggrieved  by  the  or- 
der, caused  the  proceedings  to  be  removed 
by  writ  of  review  to  the  superior  court  for 
Chehalls  county.  A  hearing  in  that  court 
upon  the  evidence  taken  before  the  commis- 
sion resulted  In  findings  and  judgment  de- 
daring  the  order  of  the  commission  to  be 
unreasonable,  and  vacating  the  same.  From 
this  judgment,  the  commission  has  appealed 
to  this  court 

The  evidence  upon  which  the  commission's 
order  was  based  is  practically  free  from 
conflict,  though  it  Is  not  very  satisfactory. 
However,  we  believe  that  the  following  Is  a 
fair  statement  of  the  controlling  facts  es- 
tablished, and  is  as  favorable  to  the  commis- 
sion's contention  as  the  record  will  warrant: 
The  railway  company  owns  and  operates  a 
branch  line  of  railway  from  South  Aberdeen 
to  Ocosta,  in  Chehalls  county,  a  distance  of 
about  14  miles.  The  railway  company  now 
maintains  a  tram  service  on  this  branch  con- 
sisting of  one  mixed  train  each  way  twice  a 
week.  During  November  and  December, 
1907,  and  January  and  February,  1908,  the 
railway  company  maintained  a  dally  train 
service  on  this  line,  and  during  that  period 
the  passenger  travel  on  the  line  only  produced 
an  income  of  9  cents  per  mile  per  day  in  one 
direction  and  11  cents  per  mile  per  day  in  the 
opposite  direction;  that  is,  there  was  an 
average  of  between  three  and  four  passengers 
per  day  carried  over  the  line  In  each  direc- 
tion at  the  usual  fare  of  three  cents  per  mile. 
There  is  no  evidence  in  the  record  to  war- 
rant the  conclusion  that  the  passenger  earn- 
ings would  be  greater  than  this  -at  the  pres- 
ent time  with  a  daily  train  service.  The 
cost  of  operating  a  train  over  the  line  is  not 
less  than  30  cents  per  mile,  not  including 
maintenance  expenses.  The  two  trains  per 
week  now  operated  are  entirely  sufficient  to 
render  all  necessary  freight  service  of  the 
people  along  the  line.  The  entire  receipts 
from  freight  and  passengers,  even  as  the 
train  service  is  now  operated,  are  not  suffi- 
cient to  prevent  the  line  being  operated  at  a 
financial  loss  to  the  railway  company;  and  It 
is  evident  that  that  loss  would  be  materially 
increased  by  the  additional  expense  incident 
to  a  dally  train  service.  The  benefits  to  the 
public  of  a  daily  freight  service  over  the 
present  service  would  be  insignificant;  and 
while  the  additional  passenger  service  would, 
no  doubt,  be  of  some  convenience  to  the  pub- 
lic, we  do  not  think  the  necessities  of  the 
public  for  such  service  are  of  enough  con- 
sequence to  warrant  the  forcing  of  the  rail- 
way company  to  furnish  such  additional 
service  at  a  financial  loss,  in  addition  to  the 
loss  now  being  incurred  by  it  in  operating 
the  line  as  at  present  This  branch  line  and 
-the  small  community  it  serves  are  both  relics 


of  the  memorable  real  estate  boom  of  the 
early  nineties.  Nearly  all  of  the  business  in- 
ducements which  prompted  the  building  ot 
this  branch  line  have  vanished,  and  we  be- 
lieve the  evidence  In  this  record  shows  that 
the  railway  company  Is  bearing  all  of  the 
burdens  required  of  It  in  furnishing  to  the 
public  the  present  train  service. 

We  are  of  the  opinion  that  the  learned  su- 
perior court  correctly  determined  that  the 
order  of  the  commission  is  unreasonable. 
The  judgment  is  affirmed. 

RUDKIN.  MOUNT,  FULLERTON,  and 
GOSE,  JJ.,  concur. 


BUTTERWORTII  v.  BREDEMEYER. 

(Supreme  Court  of  Washington.   Feb.  7,  1911.) 

Guabanty  (8  4*)— Actions  fob  Pbice— Com- 
plaint. 

A  complaint  set  put  that  the  plaintiff  at 
the  request  of  the  defendant  bad  furnished 
goods  and  performed  services  in  conducting  the 
funeral  of  the  defendant's  husband,  and  that  the 
defendant  on  presentation  of  the  bill  had  O. 
K.'d  it.  The  bill  of  particulars  showed  that  the 
defendant's  name  was  written  after  the  words 
"payment  guaranteed  within  30  days."  Held, 
that  the  words  "payment  guaranteed  within  80 
days"  meant  that  the  guaranty  went  to  the  time 
of  payment  and  was  not  collateral  to  the  im- 
plied promise  or  credit  of  another,  and  that  so 
construed  the  complaint  stated  a  cause  of  action 
against  the  defendant  as  against  a  demurrer. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Dec.  Dig.  §  4.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  Wilson  R.  Gay,  Judge. 

Action  by  E.  R.  Butterworth  against  Rea 
F.  Bredemeyer.  Judgment  for  the  defendant 
on  demurrer,  and  plaintiff  appeals;  Revers- 
ed, with  instructions  to  overrule  the  demur- 
rer. 

Karr  &  Gregory  and  H.  G.  Sutton,  for  ap- 
pellant  Jay  C  Allen,  for  respondent 

CHADWICK,  J.  This  action  was  brought 
by  appellant  to  recover  the  sum  of  $393  al- 
leged to  be  due  for  goods  sold  and  services 
rendered  by  appellant  to  respondent  The 
parts  ot  the  complaint  material  to  our  pres- 
ent inquiry  are  as  follows:  "That  the  plain- 
tiff herein,  at  the  special  Instance  and  re- 
quest of  this  defendant  on  or  about  the  10th 
day  of  May,  1910,  furnished  certain  goods, 
wares,  and  merchandise  and  performed  cer- 
tain services  in  conducting  the  funeral  of  J. 
A.  O.  Bredemeyer,  the  deceased  husband  of 
this  defendant,  of  the  reasonable  value  of 
three  hundred  and  ninety-three  ($393)  dol- 
lars, and  for  which  goods,  wares,  and  mer- 
chandise furnished,  and  services  performed, 
this  defendant  agreed  to  pay  the  sum  of 
three  hundred  and  ninety-three  ($393)  dollars. 
That  the  said  goods,  wares,  and  merchandise 
furnished  and  services  performed  for  the 
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funeral  of  J.  A.  O.  Bredemeyer  were  done 
at  the  special  instance  and  request  of  this 
defendant,  and  she,  the  said  defendant,  O. 
K.'d  the  bill  of  this  plaintiff  for  three  hun- 
dred and  ninety-three  ($383)  and  guaranteed 
the  payment  thereof.  That  this  plaintiff 
has  demanded  payment  of  said  sum  of  three 
hundred  and  ninety-three  dollars  ($393)  from 
the  defendant  herein,  but  defendant  has  re- 
fused to  make  such  payment  and  the  full 
sum  of  three  hundred  and  ninety-three  dol- 
lars ($393)  is  now  due  and  owing  this  plain- 
tiff." The  court  sustained  a  demurrer  to 
this  complaint,  upon  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  A  bill  had  been  made  out  and 
guaranteed  by  respondent  as  follows:  "Pay- 
ment guaranteed  within  SO  days.  Rea  F. 
Bredemeyer."  This  was  submitted  by  way 
of  a  bill  of  particulars.  The  court  seems 
to  have  given  a  meaning  to  the  words  "guar- 
anteed the  payment"  and  "payment  guaran- 
teed" that  in  our  judgment  Is  not  warranted. 
The  complaint  clearly  states  that  the  goods 
were  furnished  to  the  respondent,  and  that 
the  services  were  rendered  at  her  request 
There  is  nothing  in  the  complaint,  even  as 
illuminated  by  the  bill  of  particulars,  that 
would  warrant  the  court  in  holding  that  the 
credit  was  extended  to  the  estate  of  the 
husband  of  respondent,  and  that  a  claim 
should  have  been  presented  to  the  adminis- 
trator of  the  estate  The  words  "and  pay- 
ment guaranteed  inside  of  thirty  days"  ob- 
viously mean  that  the  guaranty  goes  to  the 
time  of  payment,  and  was  not  intended  to 
be  collateral  to  the  implied  promise  of  an- 
other. The  word  "guarantee"  would  be  inapt 
unless  the  complaint  alleged  that  the  goods 
were  sold  upon  the  credit  of  the  estate. 

If  appellant  sold  the  goods  and  performed 
the  services  upon  the  credit  of  the  estate, 
and  merely  caused  the  respondent  to  O.  K. 
the  bill  and  guarantee  its  payment,  the  fact 
may  be  shown  by  answer  and  proof.  The 
complaint  will  not  warrant  the  inference. 

Judgment  reversed,  with  instructions  to 
overrule  the  demurrer. 

DUNBAR,  C.  J.,  and  RUDKIN,  MORRIS, 
and  CROW,  JJ.,  concur. 


MATZGER  v.  PAGE. 
(Supreme  Court  of  Washington.   Feb.  9,  1911.) 

1.  Appeal  and  Ebbob  (|  1001*)— Judgment— 
Conclusiveness. 

A  judgment  supported  by  evidence  will  not 
be  disturbed  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  81  8922-3934;  Dec.  Dig.  | 
1001.*] 

2.  Bills  and  Notes  (I  129*)— Maturity— 
Waiver  or  Holder's  Option. 

A  provision  making  a  note  immediately  due 
at  the  option  of  the  bolder  on  default  in  paying 
interest  is  for  the  holder's  benefit,   and  he 


waives  the  option  unless  he  exercises  it  before 
tender  of  the  amount  actually  due. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  88  283-292;  Dec.  Dig.  f 
129.»] 

3.  Tender  (|  12*) — Sufficiency. 

Since  the  law  will  not  consider  trifles,  fail- 
ure of  the  maker  of  a  note  to  tender  interest 
due  on  $40  accrued  interest  for  three  days  be- 
tween maturity  and  the  tender  does  not  make 
the  tender  ineffectual. 

[Ed.  Note— For  other  cases,  see  Tender,  Cent 
Dig.  if  21-28;  Dec.  Dig.  8  12.*] 

Department  1.  Appeal  from  'Superior 
Court,  King  County ;  Mitchell  Gilliam,  Judge. 

Action  by  Joseph  Matzger  against  F.  E. 
Page.  From  the  judgment,  plaintiff  appeals. 
Affirmed. 

Leopold  M.  Stern,  J.  W.  Russell,  and  W. 
H.  B.  Thomas,  for  appellant  Thomas  D. 
Page,  for  respondent 

PER  CURIAM.  On  the  9th  day  of  Octo- 
ber, 1908,  the  predecessors  In  title  of  de- 
fendant F.  B.  Page,  executed  and  delivered 
to  plaintiff's  assignor  their  promissory  note 
for  $5,000,  payable  on  or  before  February  13, 
1913,  with  Interest  at  8  per  cent  per  annum, 
payable  annually.  Upon  the  same  date  the 
makers  of  the  note  executed  a  mortgage  upon 
certain  real  estate,  as  security  for  Its  pay- 
ment The  defendant,  F.  B.  Page,  became 
the  owner  of  the  mortgaged  premises  on  Oc- 
tober 20,  1908.  The  note  provides  that  if 
the  Interest  is  not  paid  when  it  becomes  due. 
the  whole  sum  of  both  principal  and  Interest 
shall  become  "immediately  due  and  collectible 
at  the  option  of  the  holder"  of  the  note. 
This  suit  was  commenced  on  October  29, 1909, 
for  the  foreclosure  of  the  mortgage.  The 
complaint  alleges  that  the  interest  which  be- 
came due  on  October  9,  1909,  has  not  been 
paid,  and  that  on  the  19th  day  of  October  fol- 
lowing the  plaintiff  elected  to  and  did  de- 
clare both  the  principal  and  Interest  imme- 
diately due.  It  is  affirmatively  alleged  in  the 
answer  that  the  defendant  F.  E.  Page, 
through  her  agent  tendered  to  the  plaintiff 
$400  In  United  States  gold  coin,  the  amount 
of  the  accrued  Interest  on  the  12th  day  of 
October,  1909.  The  tender  is  denied  In  the 
reply.  The  tender  was  deposited  in  the  reg- 
istry of  the  court  before  the  commencement 
of  the  trial.  There  was  a  judgment  for  the 
plaintiff,  for  the  amount  of  the  tender  less 
the  amount  of  costs  of  the  defendant  F.  b. 
Page.  The  plaintiff  has  appealed.  The  de- 
fendant F.  E  Page,  will  hereafter  be  called 
the  "respondent"  The  appeal  presents  but 
two  questions,  one  of  fact  and  one  of  law. 

The  appellant  earnestly  Insists  that  no  ten- 
der was  In  fact  made.  On  thus  question  there 
is  a  conflict  In  the  evidence.  Two  witnesses 
on  behalf  of  the  respondent  testified  that 
$400  In  gold  coin  was  tendered  to  the  appel- 
lant on  October  12,  1909,  17  days  before  the 
commencement  of  the  action.   The  appellant 
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was  not  present  In  person  at  the  trial,  but 
stated  In  his  deposition  that  the  tender  was 
not  made.  His  testimony  Is  inferentlally  cor- 
roborated by  the  testimony  of  another  wit- 
ness. The  trial  court  saw  and  heard  three 
of  the  witnesses  testify,  whilst  we  have 
nothing  bnt  the  cold  letter  of  the  record  be- 
fore us.  It  is  apparent  from  what  has  been 
said  that  the  judgment  is  supported  by  abun- 
dant evidence.  We  will  therefore  accept  it 
as  conclusive  upon  the  facts. 

Recurring  to  the  law  of  the  case,  it  suf- 
fices to  say  that  this  court  in  an  unbroken 
line  of  decisions  has  held  that  a  provision  in 
a  note  hastening  the  date  of  its  maturity  is 
for  the  benefit  of  the  payee,  and  that  he 
waives  his  option  unless  he  exercises  it  before 
a  tender  of  the  amount  actually  due.  Co  man 
v.  Peters,  52  Wash.  574,  100  Pac.  1002. 

It  Is  argued  that  the  failure  to  tender  the 
interest  due  upon  the  accrued  ^interest  for 
the  three  days  intervening  between  its  ma- 
turity and  the  date  of  the  tender  renders  the 
tender  ineffectual.  This  contention  is  with- 
out merit  The  law  does  not  concern  Itself 
with  trifles.  Scott  v.  Patterson,  1  Wash.  St 
487,  20  Pac.  593. 

The  judgment  is  affirmed. 


WILKINSON  v.  BERGQUIST. 

(Supreme  Court  of  Washington.    Feb.  7,  1911.) 

Pbiwctpal  awd  Agent  (|  28*)— Existence  or 
Relation— Sufficiency  of  Evioence. 

Evidence  held  to  show  that  the  agent  of 
one  assuming  a  chattel  mortgage  on  furniture 
bought  agreed  with  the  mortgagee  whereby  the 
purchaser  became  liable  for  $409.55  with  in- 
terest on  the  notes  secured  from  a  previous 
date. 

[Bd.  Note.— For  other  cases,  see  Principal 
and  Agent,  Dec.  Dig.  |  23.*] 

Department  2.  Appeal  from  Superior 
Court  Pierce  County;  Jno.  A.  Shackleford, 
Judge. 

Action  by  Lettie  Wilkinson  against  Au- 
gusta Bergquist  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed  and  re- 
manded. 

Burkey,  O'Brien  &  Burkey,  for  appellant 
Frank  H.  Kelley,  for  respondent 

MORRIS,  J.  Action  to  reform  a  chattel 
mortgage  and  for  a  foreclosure.  Upon  the 
trial  below  there  was  no  dispute  as  to  the 
facts  upon  which  the  reformation  was  asked, 
and  the  same  was  granted;  the  dispute  be- 
ing as  to  the  amount  unpaid  as  between  the 
parties,  upon  which  issue  the  court  found 
for  respondent  and  entered  judgment  In  her 
behalf,  denying  a  foreclosure,  from  which 
this  appeal  is  taken.  The  notes  and  mort- 
gage to  secure  the  same  were  given  Decem- 
ber 21,  1906,  to  secure  the  amount  due  upon 
the  furniture  of  a  rooming  house  at  Tacoma. 
There  were  40  notes,  each  in  the  sum  of 


$30,  payable  successively  on  the  21st  of 
each  succeeding  month,  with  Interest  at  10 
per  cent,  except  the  fortieth  and  last  note, 
which  called  for  a  payment  of  $19.55.  In 
April,  1909,  the  rooming  house  was  owned 
by  a  Mrs.  West  subject  to  the  amount  then 
due  upon  the  notes  and  mortgage.  The  re- 
spondent desiring  to  purchase  a  rooming 
house,  consulted  with  Mr.  Bruggeman,  a 
real  estate  broker,  to  procure  one  for  her, 
and  in  a  day  or  two  Bruggeman  called  to 
the  attention  of  respondent  the  fact  that 
Mrs.  West  desired  to  sell  her  house,  and  was 
directed  by  respondent  to  consult  with  her 
son-in-law,  Munro,  whom  she  authorized  to 
act  for  her  in  the  negotiations,  and  who 
thereupon  took  up  the  matter  in  her  behalf. 
The  purchase  price  as  fixed  by  Mrs.  West 
was  $1,150,  purchaser  to  assume  the  amount 
then  due  upon  the  notes,  the  balance  to  be 
paid  to  her  in  cash,  which  terms  were  ac- 
cepted by  respondent  Thereupon  Munro  di- 
rected Bruggeman  to  ascertain  the  amount 
due  upon  the  notes,  and  for  that  purpose 
Bruggeman  went  to  a  bank  where  the  same 
were  held  for  collection,  and  made  inquiry 
and  says  he  was  there  told  the  amount  then 
due,  which  he  communicated  to  Munro.  He 
does  not  recall  what  that  amount  was,  nor 
what  was  said  to  him  at  the  bank;  but 
whatever  Information  he  received  he  com- 
municated to  Munro.  At  this  time  the  last 
14  notes  were  unpaid,  making  $409.55  then 
due,  with  interest  on  each  note  from  De- 
cember 21,  1906.  Munro  then  had  a  bill 
of  sale  prepared,  In  which  the  purchase  price 
was  fixed  at  $423.14,  which  amount  was 
ascertained  by  taking  the  principal  at  $409.- 
55  and  adding  interest  from  December  21, 
1906,  to  April  14,  1909,  the  date  of  the  bill 
of  sale,  upon  the  theory  that  the  Interest 
was  payable  annually  and  had  been  paid  up 
to  December  21,  1908,  when,  in  fact  the 
Interest  was  not  so  payable;  the  Interest 
upon  each  note  being  payable  at  its  maturity. 
Munro  instructed  Bruggeman  to  obtain  re- 
spondent's consent  to  the  transfer,  and  for 
that  purpose  he  called  upon  her  at  her  home. 
Respondent  called  In  Mr.  Hallo  well,  her 
business  agent  to  whom  the  bill  of  sale  was 
submitted.  Hallowell  ascertained  from  Mrs. 
West  who  was  present  that  13  $30  notes  and 
the  $14.55  note  were  then  unpaid,  and  ex- 
plained to  Bruggeman  that  $423.41,  the 
amount  fixed  in  the  bill  of  sale,  was  not  the 
correct  sum  then  due,  but  that  such  sum 
should  be  $409.55  principal  and  interest  add- 
ed; that  it  would  take  some  time  to  figure 
the  interest  on  each  note;  and  that  he  would 
change  the  consideration  from  $423.41  to 
$409.55,  and  the  interest  could  be  properly 
ascertained  at  the  bank  where  the  notes  then 
were.  The  figures  "$423.41"  were  then 
changed  to  "$409.55"  wherever  they  occurred 
in  the  bill  of  sale,  and  also  in  the  consent 
to  the  transfer  upon  the  back  thereof,  and 


•For  other  eases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Key  No.  Series  Jfc  Rop'r  Indexes 

Digitized  by  Google 


256 


113  PACIFIC 


REPORTER 


Wash.) 


respondent  then  signed  the  consent.  In  mak- 
ing this  change  the  word  "interest"  was  not 
erased,  so  that,  instead  of  reading  "$409.55 
with  interest  according  to  the  terms  of  the 
notes,"  It  read,  "upon  which  there  Is  due 
a  balance  of  principal  and  interest  of  $409.- 
55,"  and  in  the  consent  to  the  transfer  it 
read,  "that  the  balance  due  thereon,  in- 
cluding principal  and  interest  to  this  date, 
amounts  to  $409.55."  Hallowell  is  corrobo- 
rated in  his  testimony  that  it  was  the  real 
intention,  and  so  understood  by  all,  that  tbe 
$409.55  represented  only  the  principal  due 
December  21,  1908,  upon  which  the  interest 
was  to  be  computed  by  respondent  and  her 
daughter.  Bruggeman  says  there  was  some- 
thing said  by  Hallowell  and  some  statement 
made  as  to  the  amount  then  due,  which  was 
given  as  the  reason  for  making  the  change, 
but  he  does  not  recall  what  it  was.  He  saw 
the  change  made,  but  his  memory  failed  him 
as  to  why  it  was  done,  or  what  was  said  in 
connection  therewith.  He,  however,  return- 
ed the  bill  of  sale  to  Munro,  who  paid  Mrs. 
West  the  difference  between  $1,150  and  $409.- 
55.  Munro  admits  before  closing  the  sale 
he  knew  the  principal  of  the  14  notes  then 
unpaid  amounted  to  $409.55,  and  that  the 
notes  bore  interest  at  10  per  cent,  but  says, 
while  he  knew  the  notes  bore  interest,  his 
Idea  was  that  respondent  would  only  be  lia- 
ble for  such  interest  from  the  day  she  as- 
sumed their  payment  After  closing  the 
transaction  with  Mrs.  West,  Munro  and 
Bruggeman  went  to  the  bank  and  Munro 
paid  and  took  up  the  first  note,  paying  the 
principal  sum  of  $30  and  the  interest  from 
December  21,  1906,  amounting  to  $7,  and 
thereafter  from  May  1st  to  October  15th 
Munro  took  up  six  other  notes,  upon  each  of 
which  he  paid  Interest  from  December  21, 
1906,  telling  Mr.  Burkey,  of  counsel  for  ap- 
pellant to  whom  two  of  the  notes  were  paid, 
"that  he  guessed  he  had  got  sthck  for  that 
back  interest  but  that  he  would  have  to 
pay  it" 

Munro  is  admitted  to  have  been  respond- 
ent's agent  in  the  transaction.  His  knowl- 
edge and  his  acts  would  be  her  knowledge 
and  her  acts.  Tbe  question  for  us  to  de- 
termine on  this  appeal  is,  whom  did  Brug- 
geman represent;  and  to  what  extent  if 
any,  Is  respondent  bound  by  his  knowledge 
and  his  acts.  The  court  below  found,  to 
which  no  exception  was  taken,  that  Munro 
as  the  general  agent  for  respondent  had  full 
authority  from  her  "to  employ  all  persons 
by  him  deemed  convenient  in  making  said 
purchase  and  closing  said  deal."  We  think 
such  finding  is  justified  by  the  evidence,  and 
that  under  such  authority  Munro  obtained 
and  made  use  of  the  services  of  Bruggeman. 
Respondent  enlisted  the  services  of  Brugge- 
man In  the  first  Instance  to  find  a  rooming 
house  for  her.  In  making  such  a  search 
he  was  certainly  acting  for  her.  He  found 
the  West  house,  and  reported  the  same  to 
her.    She  thereupon  substituted  Munro  for 


herself,  and  directs  Bruggeman  to  contin- 
ue negotiations  on  her  behalf  with  Munro, 
giving  Munro  full  power  to  represent  her. 
Munro  sends  Bruggeman  to  the  bank  to 
find  out  the  balance  due.  He  sends  him  to 
appellant  with  the  bill  of  sale  to  obtain  her 
consent  He  takes  him  to  the  bank  to  make 
the  first  payment.  His  entire  activities  in 
the  transaction  were  in  representing  the  pur- 
chase, and  not  the  sale  of  this  property,  and 
as  such  he  was  broker  for  respondent,  who 
in  her  turn  was  represented  by  Munro.  The 
knowledge  he  obtained  at  appellant's  home 
as  to  the  true  amount  due  being  $409.55  with 
interest  on  the  several  notes,  his  acceptance 
of  the  bill  of  sale  with  appellant's  consent 
thereon  obtained  only  after  and  in  consid- 
eration of  the  changed  figures,  the  substi- 
tution by  consent  of  all  of  the  $409.55  for 
$423.41  as  originally  fixed  in  the  bill  of  sale, 
which  is  clearly  established  by  the  uncon- 
troverted  evidence  of  three  witnesses  and 
which,  although  admittedly  taking  some  part 
In  the  transaction,  he  does  not  dispute,  only 
saying  something  was  said,  but  he  does  not 
recall  what  It  was,  would  be  the  act  of  re- 
spondent and  bind  her  to  the  substitution. 
The  payment  upon  the  same  day  by  Munro 
and  Bruggeman  of  the  first  note  due,  with 
an  added  Interest  payment  from  the  time 
appellant  contends  it  was  understood  and 
agreed,  leads  us  to  the  conclusion  that  as 
the  agent  of  respondent  he  did  enter  into 
the  understanding  and  agreement  whereby 
$409.55,  with  interest  on  the  several  notes 
from  December  21,  1908,  was  substituted  for 
$423.41.  This  conclusion  is  confirmed  by 
the  subsequent  acts  of  Munro  in  paying  six 
of  these  notes  with  added  Interest  from  the 
same  date.  It  was  the  opinion  of  the  trial 
court  that  Bruggeman  was  the  agent  for 
Mrs.  West  As  between  Mrs.  West  and  re- 
spondent this  might  be  true,  but  as  between 
respondent  and  appellant  he  acted  for  re- 
spondent If  he  was  the  agent  for  Mrs. 
West  in  closing  the  deal  with  respondent 
after  such  negotiations  had  ended  and  the 
arrangement  for  the  transfer  of  the  prop- 
erty fully  made  and  agreed  upon,  he  could 
then  act  as  the  agent  for  respondent  in  the 
subsequent  dealings  with  appellant;  there 
being  no  adverse  interest  in  that  transaction 
between  respondent  and  Mrs.  West  That 
he  did  so  represent  respondent  is  further 
evidenced  by  the  persons  present  at  that 
transaction ;  Mrs.  West  representing  herself. 
Mr.  Hallowell  representing  appellant  and 
Bruggeman  representing  respondent  not  as- 
suming to  represent  her  without  authority, 
but  sent  there  for  that  express  purpose  by 
Munro. 

For  these  reasons,  the  judgment  of  the 
lower  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  as  prayed 
for  by  appellant 

DUNBAR.  C.  J.,  and  RTJDKIN,  CROW, 
and  CHADWICK,  JJ.,  concur. 
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BLAKELY  et  ox.  v.  SUMNER  et  ox. 

(Supreme  Court  of  Washington.    Feb.  14, 
191L) 

1.  Specific  Pebfobmancb  (|  7*)— Contract 
to  Con  vet— W ai  veb  . 

A  purchaser  waived  right  to  specific  per- 
formance of  a  contract  to  convey  on  being  ad- 
vised that  the  vendors  could  not  procure  an  out- 
standing interest,  by  inviting  a  proposal  for  the 
vendors*  interest  and  offering  to  negotiate  for 
himself  with  the  owner  of  the  remaining  in- 
terest. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §8  12-16;  Dec  Dig.  |  7.*] 

2.  Frauds,  Statute  op  (f  129*)— Avoidance 
by  Possession— Sufficiency. 

Possession  of  land  by  the  purchaser,  taking 
an  oral  contract  to  convey  out  of  the  statute 
of  frauds,  must  be  with  the  vendor's  consent  or 
with  his  knowledge  without  objection  from 
which  consent  will  be  presumed. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  §  289 ;  Dec.  Dig.  §  129.*] 

5.  Specific  Performance  (|  42*)— Contract 
to  Con  vey — Essentials. 

To  specifically  perform  a  parol  contract  to 
convey,  possession  must  have  been  transferred 
by  the  contract. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §  129;  Dec.  Dig.  |  42.*] 

4.  Frauds,  Statute  op  (|  129*)— Avoidance 
by  Possession— Sufficiency. 

Permitting  another  to  cut  wood  on  land  is 
not  such  act  of  possession  by  the  purchaser  as 
takes  a  parol  contract  to  convey  out  of  the  stat- 
ute of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  |  289 ;  Dec  Dig.  §  129.*] 

6.  FRAUDS,  Statute  op  (|  129*)— Avoidance 
by  Possession— Sufficiency. 

Acts  of  possession  by  the  purchaser  cannot 
be  relied  on  as  taking  a  parol  contract  to  con- 
vey out  of  the  statute  of  frauds,  where  they 
were  committed  after  the  vendor  repudiated  the 
contract  end  evinced  an  intention  to  claim  pos- 
session by  fencing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  ||  287-292;  Dec  Dig.  § 
129*] 

Department   2.     Appeal   from  Superior 
Court,  King  County ;  A.  W.  Frater,  Judge. 
Action  by  W.  M.  Blakely  and  wife  against 

5.  H.  Sumner  and  wife.  Judgment  for  de- 
fendants; and  plaintiffs  appeal.  Reversed 
and  remanded. 

Skeel  &  Whitney,  for  appellants.  H.  H. 
Benton  and  Will  H.  Thompson,  for  respond- 
ents. 

MORRIS,  J.  Appellants  brought  the  ac- 
tion, asserting  ownership  of  an  undivided 
three-fifths  interest  in  the  land  In  contro- 
versy, and  that  they  were  entitled  to  the 
possession  thereof,  which  possession  was  ad- 
versely claimed  by  respondents  without  right 
or  title.  Respondents  answered,  asserting 
their  right  to  possession  under  an  oral  con- 
tract of  sale,  and  prayed  for  a  specific  per- 
formance. Upon  the  issues  thus  framed, 
trial  was  had  and  Judgment  entered  as  pray- 


ed for  by  respondents,  from  which  this  ap- 
peal is  taken. 

It  is  not  denied  that  in  June,  1906,  the  par- 
ties entered  into  negotiations  relative  to 
the  sale  and  purchase  of  the  land.  They  dif- 
fer somewhat  as  to  the  nature  and  extent 
of  these  negotiations;  appellants  contending 
that  respondents  sought  to  purchase  the 
lands,  and  were  informed  by  appellants  that 
they  only  had  an  undivided  one-half  Interest 
in  the  land  at  that  time,  that  they  would  en- 
deavor to  obtain  the  remaining  interest  and, . 
if  so,  would  sell  to  respondents  at  a  price  to 
be  agreed  upon,  while  respondents  contend 
that  appellants  agreed  to  sell  the  land  for 
$1,200  cash,  claiming  the  entire  title,  but 
asserting  a  cloud,  which  they  would  remove, 
and  then  convey.  Whatever  the  contract 
was,  respondents  paid  appellants  $100  upon 
the  purchase  price,  and  appellants  subse- 
quently increased  their  title  from  an  undivid- 
ed one-half  to  an  undivided  three-fifths  inter- 
est Respondents  sought  to  obtain  this  in- 
terest, and  made  a  tender  of  the  balance  due. 
Appellants  refused  the  tender,  and  in  March, 
1908,  wrote  respondents  that  they  were  un- 
able to  procure  the  remaining  interest  and 
returned  the  $100  with  $20  interest  added. 
Upon  the  receipt  of  this  letter,  respondents, 
on  April  14,  1908,  wrote  appellants,  saying: 
"This  is  a  great  disappointment  to  me. 
•  *  *  I  still  believe  that  you  would  have 
gone  ahead  if  you  had  been  able  to  secure 
title  from  those  people.  I  want  this  piece 
of  property  and  I  want  you  to  give  me  a 
deed  to  your  undivided  interest  and  I  will 
negotiate  with  the  other  owners  for  their 
interest.  Write  me  at  once,  please,  what 
you  think  I  ought  to  pay  for  your  interest 
and  forward  deed  to  bank  for  collection.  I 
think  this  is  a  fair  proposition  and,  under 
the  circumstances,  one  which  you  ought  to 
accede  to  without  delay."  About  a  week  aft- 
er writing  this  letter,  respondents,  through 
an  attorney,  again  wrote  appellants,  return- 
ing the  $120,  and  insisting  upon  a  deed  from 
appellants  tor  the  three-fifths  interest  at  the 
price  claimed  to  have  been  originally  agreed 
upon,  to  which  appellants  responded  declin- 
ing to  negotiate  further  respecting  the  prop- 
erty. Accepting  the  finding  of  the  lower 
court  that  the  contract  was  as  contended  for 
by  respondents,  we  cannot  read  respondents' 
letter  of  April  14th  other  than  as  an  ac- 
quiescence in  appellants'  inability  to  carry 
out  the  original  agreement,  and  the  com- 
mencement of  new  negotiations  for  a  less  in- 
terest upon  terms  to  be  fixed  by  appellants. 
This,  It  seems  to  us,  was  a  waiver  of  any 
claim  of  right  under  the  first  contract  and 
prevents  respondents  from  now  seeking  its 
enforcement 

There  is,  however,  another  question  pre- 
sented to  us  by  this  record  that  demands  a 
reversal  of  the  Judgment  Whatever  the 
contract  was,  It  was  admittedly  an  oral  one, 
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and  as  such  under  the  universal  ruling  of  all 
courts  Is  not  enforceable,  It  being  an  oral 
contract  for  the  sale  of  land,  unless  It  falls 
within  some  recognized  exception  to  such 
rule.  Respondents  admit  such  to  be  the  rule 
applicable  here,  and  contend  that  the  case 
Is  without  the  statute  of  frauds  because  re- 
spondents were  in  possession.  The  facts  up- 
on which  the  claim  of  possession  Is  based 
and  upon  which  the  court  below  decreed  a 
specific  performance  are  these:  The  land  In 
question  consists  of  a  two-acre  unimproved 
piece  on  the  outskirts  of  Seattle.  Some  time 
in  1906,  respondents  stated  to  several  per- 
sons that  they  owned  the  land  and  claimed 
possession.  In  1908  the  Seattle  Electric 
Company  cut  some  brush  and  small  timber 
on  the  land,  with  the  consent  of  respondents. 
Some  time  prior  to  1908,  respondents  permit- 
ted a  neighbor  to  cut  some  wood  on  the  land. 
In  the  fall  of  1908,  a  man  named  Wagner 
built  a  small  stable  on  the  land  with  re- 
spondents' knowledge  and  consent;  it  also 
appearing  in  this  connection  that  Wagner 
had  a  written  license  or  permission  from 
appellants,  dated  April  9,  1909,  to  occupy  the 
land  On  April  23,  1909,  respondents  erected 
a  small  tenthouse  upon  the  land  at  a  cost 
of  about  $25.  It  does  not  appear  to  us  that 
the  claim  of  ownership  or  consenting  to  the 
cutting  of  wood  or  brush  on  the  land,  the 
only  acts  from  which  respondents  deduce 
possession  prior  to  appellants'  letter  of 
March,  1908,  and  their  answering  letter  of 
April  14th,  would  be  such  possession  as  Is 
contemplated  by  the  law,  In  making  posses- 
sion a  shield  against  the  operation  of  the 
statute  of  frauds.  Nor  does  It  appear  that 
any  of  these  acts  were  with  the  knowledge 
or  consent  of  appellants,  which  is  a  neces- 
sary Ingredient  In  a  sufficient  possession. 
The  acts  subsequent  to  March,  1908,  when 
appellants  disclaimed  their  contract,  could 
in  no  wise  be  held  to  be  a  possession  growing 
out  of,  or  taken  In  pursuance  of,  a  contract 
then  disaffirmed  by  one  of  the  parties  there- 
to and  acquiesced  In  by  the  other.  It  might 
be  It  would  be  good  as  a  possession  If  re- 
spondents were  here  claiming  a  title  by  pre- 
scription, based  upon  an  adverse  possession 
for  the  necessary  time;  but  a  possession  to 
take  a  contract  out  of  the  statute  of  frauds 
cannot  be  an  adverse  possession. 

Under  the  great  weight  of  authority,  In 
order  to  enforce  specific  performance  of  a 
parol  contract  to  convey  land,  the  possession 
must  have  been  transferred  by  the  contract 
Delivery  Is  essential  to  Its  validity,  and  that 
delivery  must  be  pursuant  to  the  contract 
Swash  v.  Sharpsteln,  14  Wash.  426,  44  Pac. 
862,  82  L.  R.  A.  796.  Not  only  does  the  rec- 
ord disclose  neither  consent  nor  knowledge 
on  the  part  of  appellants,  but  it  affirmative- 
ly appears  that  any  possession  subsequent 
to  March,  1908,  would  be  an  adverse  act  on 
the  part  of  respondents,  seeking  to  Impress 
the  land  with  their  claim  of  right  growing 
out  of  appellants'  refusal  to  convey  rather 


than  the  oral  contract  to  convey.  There  Is 
no  authority  cited  by  respondents,  nor  is 
any  known  to  us,  that  will  support  a  claim 
of  possession  so  made;  It  being  universally 
neld  that  possession  must  either  be  taken 
with  the  consent  of  the  vendor,  or  held  with 
his  knowledge,  without  objection,  from  which 
latter  fact  consent  will  be  presumed.  Chris- 
ty v.  Barnhart  14  Pa.  260,  63  Am.  Dec.  638. 
and  cases'  cited  in  note,  where,  In  the  main 
case,  It  Is  said:  "It  is  not  to  be  disputed,  at 
this  time  of  day,  that  to  withdraw  a  parol 
sale  of  lands  from  the  blighting  effects  of 
the  statute  of  frauds,  there  must  be  an  open 
and  absolute  possession  taken  In  pursuance 
of  the  contract  with  a  view  to  the  perform- 
ance of  it"  And,  as  showing  the  extent  to 
which  this  rule  of  possession  flowing  from 
and  as  a  part  of  the  contract  has  been  car- 
ried, the  court  further  says:  "It  is,  conse- 
quently, a  settled  rule  that  a  parol  sale  to  a 
tenant  in  possession  is  within  the  statute, 
though  his  possession  be  afterwards  con- 
tinued because  there  is  no  change  of  posses- 
sion in  execution  of  the  contract"  In  Les- 
lie v.  Smith,  32  Mich.  66,  the  defendant 
went  upon  the  land  a  year  after  the  contract 
was  made,  and  it  was  held  that  such  a  tak- 
ing of  possession  could  not  be  held  suffi- 
cient, as  it  could  not  be  referred  to  the  con- 
tract Pomeroy  on  Specific  Performance,  f 
120,  says:  "The  possession  must  be  actual 
and  not  merely  nominal,  open,  visible,  and 
notorious,  so  that  the  fact  can  be  certainly 
proved  by  the  testimony  of  eyewitnesses  and 
not  left  to  be  inferred."  And,  as  against 
the  contention  of  respondents  that  permit- 
ting a  neighbor  to  cut  wood  was  an  act  of 
possession,  Mr.  Pomeroy,  In  a  note  to  this 
section,  cites  Fulton  v.  Jansen,  99  Cal.  687, 
84  Pac.  331,  to  the  effect  'that  cutting  wood 
on  the  land  for  family  use  is  not  a  suffi- 
cient taking  of  possession." 

The  tenthouse  built  by  respondents,  and 
upon  which  they  strongly  rely  as  an  evidence 
of  their  possession,  was  not  built  until  after 
appellants  had,  on  April  7, 1909,  built  a  three- 
wire  fence  with  cedar  posts,  upon  the  proper- 
ty, thus  plainly  indicating  their  Intention  and 
purpose  to  claim  possession  of  the  property 
as  against  any  act  of  respondents.  The  build- 
ing of  the  tenthouse  after  that  by  respond- 
ents could  not  be  held  to  be  with  the  consent 
or  knowledge  of  appellants,  not  attributable 
nor  referable  to  the  contract  but  rather  as 
an  evidence  of  respondents'  Intention  to  hold 
adversely  to  appellants'  claim  of  possession. 
Such  a  possession  cannot  be  relied  upon.  In 
saying  that  possession  must  be  referable  to 
the  contract  we  do  not  mean  to  be  under- 
stood as  holding  that  the  contract  should  in 
itself  stipulate  or  provide  for  possession  to 
be  delivered,  as  we  have  heretofore  held  in 
McKay  v.  Calderwood,  87  Wash.  194,  79  Pac 
629,  that  it  Is  not  essential  that  the  contract 
should  so  provide,  but  that  it  was  sufficient 
that  the  possession  be  taken  in  pursuance 
and  in  execution  of  the  contract  and  with 
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the  knowledge  of  the  vendor.  Not  finding 
any  such  possession  disclosed  in  this  record, 
we  must  give  effect  to  the  rule  of  the  stat- 
ute of  f  rands,  and  bold  the  contract  of  sale 

TOld. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  as  here- 
in indicated. 

CHAD  WICK  and  CROW,  JJ.,  concur. 

RUDKIN,  J.  I  concur  on  the  last  ground 
discussed  in  the  opinion  of  Judge  MORRIS. 


HOCKING  v.  BRITISH  AMERICA  ASSUR. 

CO.  OP  TORONTO,  CANADA 
(Supreme  Court  of  Washington.   Feb.  4,  1911.) 

1.  Insurance  (|  421*)  — Fire  Insurance  — 
Construction  or  Policy  —  Exemptions 
from  Liability. 

In  a  provision 'of  a  fire  policy  that  the  com- 
pany shall  not  be  liable  for  loss  ''caused  directly 
or  indirectly  from  invasion,  insurrection,  riot, 
civil  war,  or  commotion,  or  military  or  usurped 
power,  or  by  order  of  any  civil  authority  or  by 
theft,"  the  word  "indirectly"  covers  all  the 
causes  of  loss  mentioned,  and  will  exempt  the 
company  from  liability  where  the  loss  occurred 
indirectly  by  order  of  any  civil  authorities,  as 
well  as  where  it  resulted  directly  therefrom. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  f  421.*] 

2.  Insurance  (|  146*)  — Firs  Insurance  — 
Construction  or  Poliot  —  Reasonable 
Construction. 

Fire  insurance  policies,  as  other  contracts, 
should  be  reasonably  interpreted  in  accord  with 
the  apparent  object  and  intention  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  f  292;  Dec.  Dig.  |  146.*] 

3.  Insurance  (§  427*)  — Fibs  Insurance  — 
Cause  or  Fibe. 

Where  the  fire  resulted  from  the  fumiga- 
tion of  the  insured  house  against  smallpox  by 
order  of  the  city  board  of  health,  its  order  di- 
recting the  fumigation  of  the  house  was  the  pre- 
ponderating or  producing  cause  of  the  fire, 
and  not  the  negligence  of  the  health  officer  in 
fumigating. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  |  427.*] 

4.  Insurance  (|  427*)  — Cause  or  Loss  — 
"Proximate  Cause." 

The  proximate  cause  of  a  fire  is  the  effi- 
cient cause  which  puts  the  other  causes  into  mo- 
tion. 

[Ed.  Note.— Tor  other  cases,  see  Insurance, 
Cent.  Dig.  f  1189;  Dec.  Dig.  |  427.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  5768-5769;  voL  8,  p.  7771.] 

Department  1.  Appeal  from  Superior 
Court,  King  .County;  Boyd  J.  Tallman, 
Judge. 

Action  by  E.  Hocking,  as  administrator  of 
H.  E.  Dean,  deceased,  against  the  British 
America  Assurance  Company  of  Toronto, 
Canada.  From  a  judgment  of  nonsuit,  plain- 
tiff appeals.  Affirmed. 

Walter  A.  Keene,  for  appellant  Granger 
*  Clarke,  for  respondent 


GOSE,  J.  This  is  an  action  upon  a  policy 
of,  insurance  for  $1,000  Issued  by  the  defend- 
ant to  the  plaintiff's  Intestate,  insuring  him 
for  the  term  of  three  years  from  the  21st 
day  of  November,  1906,  against  all  .direct 
loss  or  damage  by  fire  to  a  certain  building 
occupied  by  the  insured  as  a  residence ,  and 
situated  at  Hot  Springs  Station,  in  King 
county.  On  the  25th  day  of  June,  1908,  and 
within  the  life  of  the  policy,  the  building  was 
totally  destroyed  by  fire.  The, policy  of  in- 
surance contains  this  clause:  "The  company 
shall  not  be  liable  for  loss  caused  directly  or 
indirectly  by  Invasion,  Insurrection,  riot  civ- 
il war,  or  commotion,  or  military  or  usurped 
power,  or  by  order  of  any  civil  authority  or 
by  theft"  The  defendant  claims  that  the 
clause  quoted  exempts  it  from  liability.  It 
bases  Its  exemption  upon  the  following  facts: 
The  insured  died  of  smallpox  the  ,day  pre- 
ceding the  fire,  and  was  removed  from  the 
house  for  burial  about  one  hour  before  the 
fire  occurred.  The  fire  resulted  from  a  fu- 
migation of  the  house  ordered  by  the  board 
of  health.  At  the  close  of  the  plaintiff's  tes- 
timony, a  judgment  of  nonsuit  was  entered. 
The  plaintiff  has  appealed. 

The  appellant  first  contends  that  the  word 
"indirectly"  has  reference  only  to  the  causes 
preceding  the  phrase  "or  by  order  of  any 
civil  authority" ;  that  this  is  made  plain  by 
the  use  of  the  word  "by"  in  the  phrase  last 
quoted,  and  that  the  exemption  in  that  clause 
is  available  only  in  case  of  loss  occurring 
"directly"  by  order  of  some  civil  authority. 
It  is  also  said  that  the  clause  "or  by  theft" 
gives  support  to  this  view.  We  think  that 
such  a  construction  would  do  violence  to  the 
language  which  the  parties  have  seen  fit  to 
use,  and  that  it  would  be  also  a  strained 
and  unnatural  interpretation  of  their  mean- 
ing. As  was  said  in  Insurance  Co.  v.  Boon, 
95  U.  S.  117,  24  L.  Ed.  395:  "Policies  of  in- 
surance, like  other  contracts,  must  receive 
a  reasonable  Interpretation  consonant  with 
the  apparent  object  and  plain  Intent  of  the 
parties.  This  is  entirely  consistent  with  the 
rule  that  ambiguities  should  be  construed 
most  strongly  against  the  underwriters,  and 
most  favorably  to  the  assured." 

It  is  also  contended  that  the  proximate 
cause  of  the  fire  was  the  negligence  of  the 
health  officer,  and  that  the  fire  was  not  even 
the  Indirect  result  of  the  order  of  the  board. 
It  Is  argued  that  the  exemption  was  only  in- 
tended to  apply  to  a  case  where  the  property 
is  destroyed  by  some  direct  act  of  the  civil 
authority  to  prevent  the  spread  of  fire  or 
disease  or  such  like.  We  think  the  conten- 
tion is  not  sound.  Putting  aside  refined  dis- 
tinctions, it  is  obvious  that  the  preponder- 
ating or  producing  cause  of  the  fire  was  the 
order  of  the  board  of  health  directing  its  in- 
ferior officers  to  fumigate  the  house.  The 
civil  authority  put  Its  own  agency  Into  oper- 
ation, and  the  fire  was  the  indirect  result. 
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There  was  no  Intervening  cause.  The  prox- 
imate cause  is  the  efficient  cause,  the  one 
which  puts  the  other  causes  into  motion. 
Conner  v.  Manchester  Assur.  Co.,  130  Fed. 
743,  65  C.  C.  A.  127,  70  L.  R.  A.  106,  is  in 
point  In  that  case  the  defendant  had  in- 
sured a  crop  of  grain  for  the  plaintiff  against 
loss  or  damage  by  fire.  By  order  of  the 
board  of  supervisors  of  the  county  in  which 
the  Insured  property  was  situate,  a  fire  was 
started  hi  the  grass  upon  certain  pasture 
land  at  a  point  three  or  four  miles  distant 
from  the  land  upon  which  the  plaintiff's 
grain  was  situated  for  the  purpose  of  de- 
stroying grasshoppers  and  averting  the  dis- 
aster which  their  presence  threatened.  The 
fire  got  beyond  control,  spread  to  the  plain- 
tiffs' land,  and  burned  tbeir  grain.  The  pol- 
icy contained  a  clause  identical  with  the  one 
under  consideration.  In  applying  it  to  the 
facts  in  the  case,  the  court  said:  "The  facts 
that  the  loss  was  the  result  of  a  fire  started 
on  other  property,  and  that  the  property  of 
the  plaintiff  in  error  was  not  ordered  to  be 
burned,  do  not  render  the  exemptions  of  the 
policy  inapplicable.  There  was  but  one  fire. 
It  was  ordered  by  civil  authority.  It  indi- 
rectly caused  the  loss,  and  there  was  no  in- 
tervening cause" — citing  Insurance  Co.  v. 
Boon,  95  U.  S.  117,  24  L.  Ed.  395;  Grand 
Trunk  R.  R.  Co.  v.  Richardson,  91  U.  S.  454, 
23  L.  Ed.  356.  See,  also,  Barton  v.  Home 
Ins.  Co.,  42  Mo.  156,  97  Am.  Dec.  329.  The 
case  of  Insurance  Co.  v.  Boon,  supra,  con- 
tains an  exhaustive  discussion  of  the  prin- 
ciples applicable  in  stipulations  like  the  one 
under  consideration,  and  supports  the  view 
announced  in  the  text 

The  appellant  relies  upon  the  case  of  Com- 
mercial Union  Assur.  Co.  v.  Pacific  Union 
Club,  169  Fed.  776,  95  C  0.  A.  242.  In  that 
case  it  was  not  denied  that  the  insured  prop- 
erty was  totally  destroyed  by  fire.  The  pol- 
icy, however,  provided  that  the  company 
should  not  be  liable  "for  loss  caused  directly 
or  Indirectly  by  earthquake."  Under  this 
clause  it  was  contended  that  the  loss  would 
have  been  prevented  by  the  use  of  the  water 
supply  of  the  city  had  not  its  use  been  pre- 
vented by  the  breaking  of  the  water  main  by 
an  earthquake  shock  occurring  the  day  pre- 
ceding the  fire,  and  that  the  earthquake, 
and  not  the  fire,  was  the  proximate  cause  of 
the  loss.  In  answering  this  argument  the 
court  said:  "What  did  the  parties  mean  by 
this  express  language  of  their  contract?  Is 
it  at  all  reasonable  to  suppose  that  when 
the  company  stipulated  for  exemption  for 
loss  by  fire  'caused  directly  or  indirectly  by 
earthquake,'  It  meant  that  it  should  not  be 
liable  for  any  loss  or  damage  by  fire  which 
could  be  prevented  by  the  use  of  the  water 
supply  of  the  city  in  the  event  its  use  be 
prevented  by  the  breaking  of  the  water 
mains  by  an  earthquake'  shock  or  shocks? 
As  well  might  It  also  be  said  that  the  com- 


pany meant  that  it  should  not  be  liable  for 
any  loss  or  damage  by  fire  which  could  be 
prevented  by  the  use  of  the  fire  department 
of  the  city  of  San  Francisco  in  the  event  its 
use  be  prevented  by  the  destruction  of  its 
apparatus,  or  the  killing  or  disabling  of  its 
men  or  horses  by  an  earthquake  shock  or 
shocks." 

Other  interesting  questions  are  presented 
by  the  record,  but  the  view  we  have  taken 
of  the  exemption  clause  makes  it  unneces- 
sary to  consider  them. 

The  Judgment  is  affirmed. 

DUNBAR,  O.  J.,  and  MOUNT,  PARKER, 
and  FULLERTON,  JJ.,  concur. 


STATE  ex  tel.  LINHOFF  v.  SEATTLE,  R 

&  S.  RY.  CO. 
(Supreme  Court  of  Washington.  Feb.  7,  1911.) 

1.  Statutes  (I  164*)  —  Amendment — Effect 
on  Original  Act— Constitutional  Provi- 
sions. 

Where  a  constitutional  requirement  that 
where  a  statute  is  amended,  the  act  or  section 
amended  shall  be  repeated  in  its  amended  form, 
does  not  also  provide  that  the  act  amended 
shall  be  repealed,  an  amending  statute  setting 
out  the  whole  act  as  amended  effects  a  repeal 
only  of  those  parts  of  the  original  act  which 
are  omitted  in  the  amending  statute;  but  as 
to  the  parts  unchanged  the  amending  act  is 
merely  a  continuation  of  the  original. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  239;  Dec  Dig.  |  164*] 

2.  Appeal  and  Ebbob  (§  781*)— Moot  Ques- 
tion. 

The  subject-matter  of  a  controversy  be- 
tween a  city  and  a  street  railway  company  un- 
der a  franchise  ordinance  providing  for  trans- 
fers from  one  line  of  street  railway  to  another 
is  not  affected  by  an  amendatory  ordinance 
adopted,  pending  the  litigation,  merely  changing 
the  routing  of  cars  and  setting  out  the  original 
ordinance  as  amended,  in  full,  notwithstanding 
the  city  charter,  providing  that  ordinances  to 
be  reviewed  or  re-enacted  or  the  section  thereof 
amended  shall  be  re-enacted  at  length  as  revised 
or  amended,  and  the  court  on  appeal  may  not 
dismiss  the  appeal  on  the  ground  that  the  con- 
troversy has  ceased  to  exist. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3122;  Dec.  Dig.  |  781.*J 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Wilson  R.  Gay,  Judge. 

Action  by  the  State,  on  the  relation  of  A. 
O.  Llnhoff,  against  the  Seattle,  Renton  & 
Southern  Railway  Company.  From  a  Judg- 
ment for  relator,  defendant  appeals.  Motions 
to  dismiss  appeal  and  to  remand  the  case  to 
the  Superior  Court  with  Instructions  to  dis- 
miss. Denied. 

Morris  B.  Sachs  and  Will  H.  Thompson, 
for  appellant  Scott  Calhoun  and  B.  D. 
Hughes,  for  respondent 

CHADWICK,  J.  This  case  is  pending  on 
appeal  and  is  brought  before  us  upon  two 
motions,  the  one  that  the  appeal  be  dismissed 
and  the  other  that  the  case  be  remanded  to 
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the  superior  court  with  Instructions  to  dis- 
miss the  action,  for  the  reason  that  the  con- 
troveray  has  ceased  to  exist  For  some  time 
prior  to  October,  1910,  the  appellant  com- 
pany was  operating  a  line  of  street  railway 
in  .the  city  of  Seattle,  under  a  franchise  evi- 
denced by  Ordinance  15,919.  Section  4  of 
this  ordinance  provided,  among  other  things, 
for  a  common  user  under  certain  conditions, 
and  also  provided  for  transfers  from  one 
line  of  street  railway  to  another.  The  pres- 
ent action  grows  out  of  a  difference  between 
the  city  and  the  company  respecting  trans- 
fers to  other  lines  of  railway. 

Pending  the  appeal  to  this  court,  It  seems 
to  have  become  necessary  to  make  certain 
changes  in  the  routing  of  the  cars.  A  plan 
was  proposed  by  the  city -and  accepted  by  the 
company.  Under  Ordinance  15,919  the  cars 
of  the  company  were  routed  by  way  of  West- 
lake  avenue.  To  meet  the  desires  of  the  par- 
ties, It  became  necessary  to  enact  another 
ordinance,  which  was  done  by  way  of  an 
amendatory  ordinance  numbered  25,038.  This 
ordinance  routes  the  cars  by  way  of  Stewart 
street,  making  a  loop  at  the  north  terminus 
of  the  company's  lines.  This  was  accom- 
plished by  striking  out  the  words  "Westlake 
avenue"  In  section  2  of  the  ordinance,  and  In- 
serting the  words  "Stewart  street"  To  make 
the  ordinance  consistent  it  was  also  neces- 
sary to  change  the  words  "Westlake  avenue," 
as  they  occurred  In  section  4  of  the  ordi- 
nance, to  "Stewart  street."  No  other  changes 
were  made  or  contemplated  by  the  parties. 
The  sections  as  amended  were  set  out  and 
published  In  full.  Section  4  of  the  original 
ordinance  Included  several  definitions  of  the 
relative  rights  of  the  parties,  and  was  com- 
plete within  Itself.  It  Is  now  contended  that 
although  the  procedure  adopted  in  making 
the  amendment  was  proper,  yet  nevertheless, 
because  of  the  peculiar  provision  contained  In 
the  charter  of  the  city  of  Seattle  with  ref- 
erence to  amending  ordinances,  it  is  a  virtual 
re-enactment,  so  that  Instead  of  being  a  con- 
tinuation of  the  old,  it  is  a  new  ordinance; 
and  that  the  controversy  having  arisen  un- 
der section  4  of  the  old  ordinance,  and  it  hav- 
ing gone  out  of  existence,  the  action  pending 
in  this  court  must  fail  for  the  want  of  a  sub- 
ject-matter. The  provision  of  the  city  char- 
ter (article  4,  |  12)  is  as  follows :  "No  ordi- 
nance shall  be  revised  or  re-enacted  or 
amended  by  reference  to  Its  title.  But  the 
ordinances  to  be  revised  or  re-enacted  or  the 
section  thereof  amended  shall  be  re-enacted 
at  length  as  revised  or  amended."  Article 
3,  |  37,  of  the  state  Constitution  is  as  fol- 
lows: "No  act  shall  ever  be  revised  or 
amended  by  mere  reference  to  its  title,  but 
the  act  revised  or  the  section  amended  shall 
be  set  forth  at  full  length."  The  general  rule 
governing  amendments  made  under  such  pro- 
visions is  as  follows :  "The  Constitutions  of 
some  states  contain,  after  the  section  requir- 


ing a  statute  or  section  amended  to  be  re- 
peated in  its  amended  form,  a  further  provi- 
sion that  the  statute  amended  'shall  be  re- 
pealed.' The  latter  clause  has  been  held 
sometimes  as  in  itself  effecting  the  repeal  of 
the  sections  amended  without  an  express 
clause  of  repeal,  but  other  courts  hold  that 
an  express  clause  of  repeal  in  amendatory 
statutes  is  necessary.  Without  such  consti- 
tutional provision  an  amending  statute  set- 
ting out  the  whole  act  as  amended  Is,  ac- 
cording to  the  better  view,  a  repeal  only  as 
to  the  portions  of  the  original  act  left  out 
in  the  amendment  but  as  to  the  portion  un- 
changed in  form  or  substance  is  considered 
as  a  continuation  of  the  original  act;  but  In 
other  states  such  an  amending  act  is  consid- 
ered as  entirely  repealing  the  whole  statute 
reproduced  and  amended,  so  that  the  original 
statute  as  to  the  portion  reproduced  and 
amended  'ceases  to  exist*  But  these  rules 
are  only  rules  of  construction,  and  the  last 
has  been  held  to  yield  to  the  intent  of  the 
Legislature,  where  circumstances  showed 
that  It  was  intended,  not  to  repeal,  but  to  re- 
enact  and  continue,  the  old  law."  26  A.  &  E. 
Enc.  Law,  713. 

We  find  nothing  in  the  clause  quoted  from 
the  charter  of  the  city  that  in  our  judgment 
modifies  this  rule.  It  is  true  that  the  words 
"revised,  re-enacted  or  amended"  are  used; 
but  whether  the  act  of  the  city  in  passing 
Ordinance  25,038  be  called  a  re-enactment  or 
an  amendment,  It  can  make  no  difference. 
The  object  sought  to  be  accomplished  is  the 
same  in  either  event  and  the  result  would  be 
the  same  whatever  the  form  of  the  provision 
of  the  charter.  The  changes  made  are  wholly 
Irrelevant  to  the  issue  presented  in  the  main 
case,  and  the  subject-matter  Is  In  no  way  de- 
stroyed or  even  modified  by  the  amendatory 
ordinance. 

The  motions  are  technical  and  without  mer- 
it, and  are  denied. 

DUNBAR,  C.  J.,  and  RUDKIN,  MORRIS, 
and  CROW,  JJ.,  concur. 


JACOBSEN  v.  ROTHSCHILD  et  al. 
(Supreme  Court  of  Washington.   Feb.  7,  1911.) 

1.  Masteb  ano  Servant  (§  279*)— Fellow 
Servants— Who  Abe—Question  for  Jury. 

Where  a  winchman  positively  testified  that 
the  foreman  of  a  crew  engaged  in  loading  a  ves- 
sel gave  a  signal  to  drop  a  load  causing  injury 
to  a  workman,  while  the  foreman  testified  that 
he  did  not  give  the  signal,  but  that  it  was  given 
by  a  hatch  tender,  a  finding  that  the  foreman 
gave  the  signal  was  justified,  and  the  master 
could  not  escape  liability  on  the  ground  that  the 
signal  was  given  by  a  fellow  servant. 

[Ed.  Note.— For  other  cases,  see  Master  and. 
Servant.  Cent  Dig.  SI  973-975,  978-980 ;  Dec. 
Dig.  «279.»] 

2.  Master  ano  Servant  (8  200*)  —  Fellow 
Servants— Who  Are. 

Where  one  workman  engaged  in  loading  a 
ship  must  depend  on  signals  passed  by  another 
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workman  to  the  one  controlling  the  movement 
of  cables  and  slings,  the  one  conveying  the  sig- 
nals to  the  winch  driver  performs  a  duty  of  the 
master,  and  the  rule  of  fellow  servants  does  not 
apply. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  492 ;  Dec.  Dig.  8  200.*] 

3.  Masteb  and  Servant  (§  286*)— Injury  to 
Sebvant  —  Defective  Appliances  —  Ques- 
tion fob  Jubt. 

Where,  in  an  action  for  injuries  to  an  em- 

es  

that 

in  a  defective  condition,  and  that  the  foreman 
told  hhn  to  take  hold  of  it  and  do  the  best  he 
could,  there  was  sufficient  evidence  to  warrant 
the  submission  to  the  jury  of  the  issue  of  a  de- 
fect in  the  winch. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  88  1010-1050;  Dec.  Dig.  § 
286.*] 

4.  Masteb  and  Sebvant  (88  101,  102*)— Ob- 
ligations of  Masteb— Cabe  Requibed. 

An  employer  is  not  an  insurer  of  the  safety 
of  his  employes,  but  is  only  bound  to  exercise  ordi- 
nary care  in  providing  a  reasonably  safe  working 
place,  tools,  and  machinery,  and  ordinary  care 
to  keep  the  same  in  a  reasonably  safe  condition, 
having  regard  to  the  hazards  of  the  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  88  135,  171,  172,  180-184 ; 
Dec  Dig.  88  101,  102.*] 

5.  Tbiax,  (8  296*)  —  Instruction— Errors  in 
One  Instruction  Cubed  bt  Another  In- 
struction. 

The  error,  in  an  instruction  in  an  action 
for  injury  to  an  employe,  that  it  is  the  duty  of 
the  employer  to  provide  the  employes  with  a 
reasonably  safe  place,  reasonably  safe  appli- 
ances, and  that  the  agencies  in  and  around  the 
building  must  be  such  as  to  reasonably  provide 
for  the  safety  of  the  man  at  his  work,  arising 
from  the  fact  that  it  makes  the  employer  an 
insurer  of  the  safety  of  his  employes,  is  obviated 
by' another  instruction  expressly  admonishing  the 
jury  that  the  employer  is  not  held  as  an  insurer, 
but  is  only  held  to  the  standard  of  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Djg.^8  705-713,  715,  716,  718;   Dec.  Dig.  8 

6.  Damages  (I  132*)— Personal  Injuries— 
Excessive  Damages. 

A  workman  engaged  in  loading  vessels  sus- 
tained a  personal  injury  necessitating  the  am- 

Eutation  of  his  big  toe  and  causing  great  pain. 
Ee  lost  about  two  months  of  his  time,  and  it 
was  impossible  for  him  to  bear  the  full  measure 
of  his  former  burden,  though  employed  in  the 
same  class  of  work.  Held,  that  a  verdict  of 
$1,500  was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  68  178,  372-385,  396;  Dec.  Dig.  8 
132.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  Albertson,  Judge. 

Action  by  J.  P.  Jacobsen  against  Henry 
Rothschild  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeal.  Affirmed. 

Trumbull  &  Trumbull,  for  appellants. 
Heber  McHugh  and  John  T.  Casey,  for  re- 
spondent 

CHADWICK,  J.  Plaintiff,  Jacobsen,  was 
employed  as  a  side  runner  in  a  stevedoring 
crew,  engaged  In  loading  a  vessel  at  Eagle 
Harbor  In  this  state  on  the  18th  day  of  Sep- 
tember, 1909.   The  vessel  was  being  loaded 


with  railroad  ties,  and  the  work  had  so 
far  progressed  that  the  hold  was  filled  on 
each  side  of  the  hatchway,  leaving  a  space 
the  size  of  the  hatchway  and  about  10  feet 
deep  to  be  filled.  Ties  were  brought  to  the 
ship  on  a  raft,  and  were  carried  in  loads, 
varying  from  17  to  24  ties,  to  a  point  over  the 
open  hatchway  by  a  derrick  operated  by  a 
wlnchman.  The  load  was  then  taken  by  an- 
other winch  and  lowered  into  the  hold.  Two 
crews  were  working  in  stowing  away  ties, 
one  on  each  side  of  the  ship.  Plaintiff  had 
charge  of  one  of  the  crews.  A  sling  load 
of  ties  had  been  lowered  into  the  bold,  where 
they  were  to  be  released  from  the  sling.  It 
was  customary  to  land  the  load  on  cross-ties, 
so  that,  when  the  rigging  was  released,  the 
■ling  could  be  carried  up  by  the  tackle. 
When  this  particular  load  had  been  brought 
to  within  18  Inches  of  the  cross-ties,  the 
winch  stuck.  Plaintiff,  whose  duty  it  was  to 
give  orders  from  the  hold,  called  to  the  hatch 
tender,  who  was  signalman,  to  "come  back." 
This  meant  that  the  load  should  be  allowed 
to  come  down  slowly,  so  that  the  men  could 
control  its  resting  place  by  means  of  pica- 
roons, the  crew  being  divided  and  two  being 
at  either  end  of  the  load,  the  testimony  show- 
ing that,  because  of  the  stanchions  and  the 
stowed-away  ties,  it  would  have  been  incon- 
venient, if  not  impossible,  to  control  the  load 
by  standing  at  the  side  of  the  load,  unless 
the  employes  stood  amidships,  which  the 
testimony  shows  was  seldom  if  ever  done 
by  the  crew,  for  the  reason  that  it  would 
probably  have  been  Impossible  on  account  of 
the  working  of  the  crew  engaged  on  the  op- 
posite side  of  the  ship.  The  testimony  of 
the  wlnchman  is  that  the  hatch  tender  call- 
ed to  him  two  or  three  times  to  let  the  load 
"come  back";  that  he  made  several  efforts 
to  lower  the  load,  but  that  the  winch  refused 
to  obey  the  lever,  when  a  Mr.  Pierson,  who 
was  the  foreman  in  charge  for  the  defend- 
ants, called  to  him  to  "let  go,"  which  was  a 
signal  meaning  to  drop  the  load.  This  he 
did  in  obedience  to  the  order  of  the  general 
foreman.  The  load,  dropping  suddenly,  could 
not  be  controlled  by  the  men  below,  and 
dropped  on  one  of  the  cross-ties  in  such  a 
way  that  it  was  inclined,  and  some  of  the 
ties  from  the  middle  of  the  load  slid  out, 
one  of  them  striking  plaintiff  on  the  foot,  and 
mashing  off  his  great  toe,  and  so  injuring 
the  second  toe  that  it,  too,  had  to  be  am- 
putated within  about  a  month  from  the  time 
of  the  injury.  A  verdict  for  $1,500  was 
rendered  in  favor  of  the  plaintiff,  and  from 
a  judgment  upon  the  verdict  plaintiff  has 
appealed. 

The  principal  reliance,  or  rather  the  first 
question  to  be  disposed  of,  is  the  contention 
of  appellant  that  the  hatch  tender  and  re- 
spondent were  fellow  servants.  Respondent 
argues  this  proposition  from  two  premises, 
one  of  fact  and  the  other  of  law.    The  as- 
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sumption  of  fact  is  that  the  foreman,  Mr. 
Plerson,  did  not  give  the  signal  to  the  winch- 
man  to  "let  go,"  but  that  the  signal  was 
given  by  the  hatch  tender.  It  is  true  that 
Mr.  Plerson  denies  In  a  way  that  he  gave 
this  signal.  His  testimony  is  not  as  positive 
as  it  might  be,  and,  when  considered  in  the 
light  of  the  positive  testimony  of  the  winch- 
man  that  he  did  give  the  signal,  and  the 
testimony  of  Plerson  that  he  was  in  such 
control  of  the  men  employed  on  the  ship  that 
he  expected  all  of  his  orders  to  be  obeyed, 
we  think  the-  assumption  of  fact  made  by 
respondent  should  be  disregarded  and  the 
finding  of  the  jury  should  control.  But,  as- 
suming that  respondent  Is  right  in  his  con- 
tention that  the  signal  was  given  by  the 
hatch  tender  or  signalman,  it  does  not  follow 
that  respondents  are  relieved  of  their  lia- 
bility under  the  doctrine  of  fellow  servant 
Respondent  and  the  hatch  tender  were  not 
working  together  In  such  a  way  as  to  make 
them  fellow  servants.  Nor  was  respondent 
in  a  position  where  he  could  have  protected 
himself  against  the  negligence  of  his  colabor- 
er,  or,  as  was  said  in  Jock  v.  Columbia  & 
Puget  Sound  R.  Co.,  63  Wash.  437,  102  Pac 
405,  "he  could  see  clear  around  the  whole 
transaction."  The  rule  has  been  frequently 
announced  by  this  court  that  It  is  not  the 
rank  of  the  servant,  but  the  character  of 
the  act,  which  determines  the  relation  of  co- 
employes.  Jackson  v.  Danaher  Lumber  Co., 
53  Wash.  596,  102  Pac.  416,  and  cases  there 
cited  It  has  been  as  frequently  announced 
that,  in  the  work  of  loading  a  ship,  where 
one  workman  is  compelled  to  depend  upon 
signals  passed  by  another  workman  to  the 
one  in  control  of  the  movement  of  the  cables 
and  slings,  the  one  conveying  the  signals 
to  the  winch  driver  is  performing  the  duty 
of  the  master,  a  duty  that  is  not  delegable 
under  the  law,  and  that  the  rule  of  fellow 
servant  does  not  apply.  It  was  so  held  in 
Westerlund  v.  Rothschild,  53  Wash.  626,  102 
Pac  765;  Anderson  v.  Globe  Navigation 
Co.,  57  Wash.  502, 107  Pac  376;  and  Norman 
v.  Shipowners  Stevedoring  Co.,  100  Pac. 
1012.  And  the  same  rule  was  followed  in  a 
case  involving  the  like  principle  in  Engel- 
klng  v.  Spokane,  110  Pac  25.  The  facts  of 
this  case  bring  it  within  the  rule  of  these 
cases,  for  the  testimony  shows  that  the  work, 
from  the  very  nature  and  the  place  of  Its 
performance,  had  to  be  carried  on  by  signals 
passed  from  one  workman  to  another.  It 
was  of  such  a  character  that  superintendence 
could  not  be  dispensed  with.  It  follows  that 
the  Injury  sustained  by  respondent  cannot  be 
charged  to  the  negligence  of  a  fellow  servant 
Appellants  complain  that  the  court  submit- 
ted two  charges  of  negligence,  first  that  the 
accident  resulted  from  a  defect  in  the  winch, 
and,  second,  that  the  foreman  gave  the  wrong 
signal  to  the  winchman ;  whereas,  there  was 
no  testimony  to  show  a  breach  of  appellants' 
duty  in  so  far  as  the  character  of  the  winch 
is  concerned.   This  objection  is  based  upon 


the  assumption  that  there  was  no  testi- 
mony showing  any  specific  defect  in  the 
winch,  and  that  the  law  will  not  notice  a 
general  objection.  At  least  one  witness,  the 
winchman,  testified  that  he  told  the  fore- 
man that  the  winch  was  in  a  defective  condi- 
tion, saying  it  was  "no  good,"  and  that  the 
foreman  told  him  to  take  hold  of  It  and  do 
the  best  he  could.  This  was  sufficient  ground 
to  warrant  the  submission  of  this  Issue  to 
the  jury. 

It  Is  further  contended  that  the  court  in 
its  instructions  said  that :  "It  is  the  duty  of 
the  employer  to  provide  the  employes  with  a 
reasonably  safe  place  with  reasonably  safe 
appliances.  Not  only  must  the  particular 
place  at  which  the  employe  Is  put  to  work  be 
reasonably  safe,  but  the  agencies  In  and 
around  the  building  that  are  employed  in  the 
operation  of  it  must  be  such  as  to  reasonably 
provide  for  the  safety  of  the  man  at  his 
work."  It  is  submitted  that  this  Is  not  a 
proper  statement  of  the  law ;  that  the  meas- 
ure of  the  master's  duty  or  liability  Is  to 
exercise  ordinary  care,  having  regard  to  the 
hazards  of  the  service,  to  provide  the  serv- 
ant with  a  reasonably  safe  working  place, 
machinery,  tools,  and  appliances,  and  to  exer- 
cise ordinary  care  to  maintain  them  In  a 
reasonably  safe  condition  of  repair.  Many 
authorities  are  cited  to  sustain  this  conten- 
tion, and  they  do  sustain  It  And,  If  the 
Instruction  stood  alone,  It  would  be  objec- 
tionable, for  it  makes  an  employer  an  In- 
surer of  the  safety  of  the  servant  when  his 
whole  duty  is  performed  when  he  has  exer- 
cised ordinary  care,  having  regard  for  the 
hazards  of  the  work  to  provide  the  servant 
with  a  reasonably  safe  working  place,  tools, 
and  machinery,  and  to  exercise  ordinary  care 
to  keep  them  in  a  reasonably  safe  condition 
of  repair.  The  decisions  of  this  court,  when 
traced  from  the  beginning,  will  show  that  It 
has  never  intended  to  go  beyond  the  rule 
as  we  now  state  it  The  case  of  Harris  v. 
j  Brown's  Bay  Logging  Co.,  57  Wash.  8,  106 
Pac.  152,  is  the  latest  expression  of  the  court, 
and  is  relied  on  by  respondent  to  sustain 
j  the  instruction  quoted  above  The  court 
there  met  the  specific  objection  urged,  the 
words  "positive  duty"  were  challenged,  and 
it  was  there  held  that  they  were  the  antith- 
esis of  the  words  "nondelegable  duty."  In 
that  case  we  said:  "The  court  charged  the 
I  jury  that  'the  master  owes  the  positive  duty 
j  to  an  employe  to  provide  him  with  a  reason- 
j  ably  safe  place  In  which  to  work,  so  far  as 
the  nature  of  the  work  undertaken  and  the 
exigencies  of  the  case  will  permit  the  same 
|  to  be  made  reasonably  safe.  •  •  * »  The 
j  objection  is  to  the  word  "positive.'  It  is 
j  said  that  it  in  effect  makes  the  master  an 
|  Insurer  of  the  safety  of  the  place,  while  the 
rule  Is  that  the  master  is  only  required  to 
exercise  reasonable  care  and  diligence  In  his 
performance  of  this  duty.  But  we  think 
the  appellant  has  given  the  word  a  meaning 
It  does  not  have  In  the  connection  in  which 
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It  is  here  used.  It  will  be  noticed  that  the 
adjective  qualifies  the  noun  'duty,'  and  is 
used  rather  as  the  antithesis  of  the  word 
'delegable,'  than  as  a  measure  of  the  dili- 
gence required  of  a  master  in  his  effort  to 
comply  with  the  requirements  of  the  rule ;  it 
being  meant  to  assert  that  the  master  could 
not  relieve  himself  of  liability  for  the  non- 
performance of  the  duty  of  furnishing  his 
servant  with  a  safe  place  in  which  to  work 
by  delegating  that  duty  to  another.  But, 
however  this  may  be,  that  this  is  a  correct 
statement  of  the  rule  has  been  repeatedly 
announced  by  this  court.  McDonough  v. 
Great  Northern  R.  Co.,  16  Wash.  244,  46  Pac. 
334;  Ogle  v.  Jones,  16  Wash.  319,  47  Pac 
747 ;  Shannon  v.  Consolidated  Tiger  &  Poor- 
man  Min.  Co.,  24  Wash.  119,  64  Pac.  169; 
Green  v.  Western  American  Co.,  30  Wasb. 
87,  70  Pac.  310;  Czarecki  v.  Seattle  &  S. 
F.  R.  &  Nav.  Co.,  30  Wash.  288,  70  Pac. 
750;  Mullin  v.  Northern  Pac.  R.  Co.,  38 
Wash.  650,  80  Pac.  814.  Tbe  rule  is  also 
stated  in  this  form  in  26  Oyc.  1104."  This 
might  be  misleading  unless  it  be  known  that 
the  court  properly  qualified  the  Instruction 
in  another  instruction  expressly  admonishing 
the  Jury  that  the  master  was  not  to  be  held 
as  an  insurer,  but  only  to  the  standard  of 
ordinary  care.  So  in  this  case  is  the  instruc- 
tion calling  for  this  discussion  qualified. 
The  court  said:  "Tbe  law  does  not  impose 
upon  the  employers  of  labor  the  obligation 
of  an  insurer  of  life  or  limb  of  tbe  employe1. 
It  does  not  impose  upon  the  employer  the 
exercise  of  the  highest  degree  of  care  that 
might  be  exercised  In  the  furnishing  of  a 
place  for  the  workman  to  do  his  work.  But 
the  law  does  have  a  high  regard  for  the 
safety  of  human  life,  for  the  safety  of  a 
man  who  Is  doing  his  work  in  a  way  that  he 
ought  to  do  it,  and  the  law  imposes  upon 
every  employer  of  labor,  with  reference  to 
the  welfare  of  the  workingman,  tbe  duty  of 
exercising  a  reasonable  degree  of  care  in  the 
furnishing  of  a  safe  place  for  the  man  to  do 
his  work  and  in  the  furnishing  of  materials 
with  which  he  shall  do  his  work  and  with 
which  the  work  of  the  employer  shall  be 
done" — thus  bringing  the  Instructions  as  a 
whole  within  tbe  true  rule.  We  have  pur- 
sued this  subject  to  a  greater  length  than 
might  seem  necessary,  for  we  realize  that 
some  confusion  and  misunderstanding  have 
worked  into  the  law,  because,  as  in  the 
Brown  Case,  altbough  discussing  a  particular 
objection  only,  It  has  been  assumed  that  a 
general  objection  which  was  not  raised  had 
been  or  would  be  disposed  of  in  the  same 
way. 

It  is  finally  contended  that  the  verdict  of 
the  jury  Is  so  excessive  as  to  call  for  a  re- 
duction, on  the  theory  that  it  is  the  result 
of  passion  and  prejudice  on  tbe  part  of  the 
jury.  Plaintiff  lost  about  two  months  of  his 
time,  during  which  time  he  suffered  great  I 


pain,  and  his  testimony  Is  to  the  effect  that 
it  is  impossible  for  him  to  bear  the  full  meas- 
ure of  bis  former  burden,  although  employed 
in  the  same  class  of  work.  While  the  ver- 
dict may  seem  large — and  it  is  substantial — 
it  la  not  so  great  as  to  warrant  an  arbitrary 
order  of  this  court  reducing  it 
Judgment  affirmed. 

DUNBAR,  C.  J.,  and  RUDKIN,  MORRIS, 
and  CROW,  JJ.,  concur. 


ALDRICH  v.  ISLAND  EMPIRE  TELE- 
PHONE &  TELEGRAPH  CO. 
(two  cases). 

MAUCK  v.  SAME 

(Supreme  Court  of  Washington.    Feb.  10, 
1911.) 

1.  Appeal  and  Ebror  ($  1052*)— Harmless 
Ebrob  —  Refusing  Challenge  to  Evi- 
dence. 

Any  error  in  refusing  defendant's  chal- 
lenge to  the  evidence  was  cured  by  a  verdict  for 
him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4175 ;  Dec.  Dig.  1 1052.*] 

2.  Malicious  Prosecution  (8  64*)  —  Evi- 
dence—Sufficiency. 

Evidence  held  to  sustain  a  finding  of  mal- 
ice by  a  corporation  sued  for  malicious  prosecu- 
tion. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  §S  161-153;  Dec.  Dig. 

3.  Trial  (5  328*)  —  Corporations  —  Verdict 
for  President— Effect. 

A  verdict  for  the  president  of  a  corpora- 
tion joined  in  a  suit  for  malicious  prosecution 
did  not  entitle  the  corporation  to  recover,  if  tbe 
prosecution  was  sanctioned  by  the  trustees. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §9  771-773;  Dec.  Dig.  §  328.*] 

4.  Malicious  Prosecution  (|  67*)— Damages 
—Elements. 

Persons  maliciously  prosecuted  can  recover 
all  expenses  in  defending,  but  not  an  amount 
paid  for  a  transcript  of  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  fi  155 ;  Dec.  Dig.  f  67.*] 

5.  Malicious  Prosecution  (|  61*)  —  Evi- 
dence— Admissibility. 

In  an  action  for  malicious  prosecution,  it 
was  error  to  permit  plaintiffs  to  show  the  rea- 
sons given  by  the  justice  for  discharging  them. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  f§  146,  147;  Dec.  Dig. 
§  61.*] 

6.  Trial  (f  412*)— Probable  Cause. 

One  sued  for  malicious  prosecution  does 
not  waive  error  in  admitting  evidence  on  tbe 
issue  of  probable  cause  by  presenting  evidence 
tending  to  show  nonliability  notwithstanding 
want  of  probable  cause. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  974-077 ;  Dec.  Dig.  §  412.*] 

7.  Action  (§  12*)— Pleading— Defenses. 

One  sued  for  malicious  prosecution  can  as- 
sert &b  many  consistent  defenses  as  he  has,  and 
offering  evidence  on  one  does  not  waive  tbe 
others. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec. 
Bis.  f  12.*] 
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Department  1.  Appeal  from  Superior 
Court,  Pierce  Comity;  John  A.  Shackleford, 
Judge. 

Actions  by  Althan  Aldrlch,  by  Duncan 
Aldrich,  and  by  George  Mauck  against  the 
Island  Empire  Telephone  &  Telegraph  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.  Reversed,  and  new  trial  or- 
dered. 

Hay  den  &  Langhorne,  for  appellant  Frank 
H.  Kelley,  for  respondents. 

PULLERTON,  J.  On  April  1,  1909,  A.  R. 
Warren,  who  was  then  president  of  the  ap- 
pellant, Island  Empire  Telephone  &  Tele- 
graph Company,  subscribed  and  swore  to  a 
complaint  charging  the  respondents  with  the 
crime  of  grand  larceny ;  the  specific  acts  be- 
ing the  taking  and  carrying  away  of  some 
2,000  feet  of  submarine  cable  of  the  value  of 
$200,  the  property  of  the  company  above 
named.  The  complaint  was  filed  in  a  jus- 
tice's court  of  King  county  and  a  warrant 
Issued  against  the  respondents,  under  which 
they  were  arrested  and  brought  before  the 
justice's  court  for  an  examination.  After  a 
hearing  they  were  discharged,  the  Justice  of 
the  peace  finding  that  there  was  not  proba- 
ble cause  for  believing  that  any  crime  had 
been  committed.  The  respondents  thereupon 
began  the  present  actions  against  the  ap- 
pellant and  A.  R  Warren  charging  them 
with  malicious  prosecution.  The  actions 
were  tried  together  and  resulted  In  verdicts 
for  each  of  the  respondents  in  the  sum  of 
$200  against  the  appellant  alone,  the  jury 
finding  in  favor  of  Warren.  A  judgment  was 
entered  on  the  verdicts,  and  this  appeal  tak- 
en therefrom. 

Error  is  assigned  upon  the  refusal  of  the 
court  to  sustain  the  appellant's  challenge  to 
the  sufficiency  of  the  evidence  to  sustain  the 
verdict.  It  is  said  there  was  no  proof  of  mal- 
ice on  the  part  of  either  of  the  defendants, 
and  for  that  reason  the  challenge  should  have 
been  sustained.  In  so  far  as  the  defendant 
Warren  is  concerned,  we  have  been  unable  to 
discover  anything  in  the  record  that  would 
indicate  malice  on  his  part  In  the  instigation 
of  the  prosecution,  but  the  jury  found  in  his 
favor,  and  the  verdict  corrects  any  error  the 
court  may  have  committed  in  refusing  to  sus- 
tain the  challenge  made  on  his  behalf.  But 
with  respect  to  the  appellant  the  facts  are 
not  quite  the  same.  Mr.  Warren  did  not  be- 
come president  of  the  appellant  until  long 
after  the  happening  of  the  transaction  which 
gave  rise  to  the  prosecution,  and  his  knowl- 
edge of  the  facts  thereof  was  almost  wholly, 
if  not  entirely,  hearsay.  But  there  were  oth- 
er officers  of  the  company  who  counseled  the 
prosecution  who  did  have  knowledge  of  facts 
which  they  did  not  impart  to  the  president, 
and  which  tended  to  put  a  different  phase  on 
the  acts  of  the  respondents  than  were  put 
thereon  by  the  facts  they  did  impart  to  him. 
Whether  these  officers  failed  to  impart  these 


facts  to  the  president  out  of  malice  towards 
the  respondents,  and  whether  this  malice 
was  imputable  to  the  appellant,  we  think 
were  Questions  for  the  jury.  So  with  regard 
to  the  contention  that  the  facts  were  fully 
and  fairly  stated  to  the  prosecuting  attorney 
of  King  county  and  the  prosecution  begun  on 
his  advice.  It  seems  clear  that  the  presi- 
dent did  state  to  the  prosecuting  attorney  all 
the  facts  within  his  knowledge,  but,  as  we 
say,  all  the  facts  within  the  knowledge  of 
the  company  were  not  reported  to  him,  and 
hence  were  not  all  stated  to  the  prosecuting 
attorney.  This  failure  was  due  to  the  fault 
or  carelessness  of  other  officers  of  the  com- 
pany who  owed  a  duty  to  make  all  of  the 
facts  known.  This  fault  could  be  Imputed 
to  the  appellant,  and  warrants  a  finding  by 
the  jury  In  favor  of  the  president  while  find- 
ing the  company  Itself  guilty. 

It  ts  next  claimed  that  the  verdict  and 
judgment  acquitting  Warren  precluded  any 
judgment  against  the  appellant  on  the  prin- 
ciple announced  in  Doremus  v.  Root,  23 
Wash.  710,  03  Pac.  572,  54  L.  R  A.  649.  But 
here  again  we  think  the  appellant  has  mis- 
taken the  evidence.  Had  the  prosecution 
been  instigated  wholly  by  Warren  and  were 
the  appellant  liable  only  because  of  the  doc- 
trine of  respondeat  superior,  the  analogy 
might  be  complete.  But  Warren  did  not  act 
wholly  on  his  own  volition.  The  prosecution 
was  at  least  sanctioned  and  counseled  by  the 
trustees  of  the  company,  if  it  was  not  direct- 
ed by  them.  This  evidence  warranted  a  find- 
ing on  the  part  of  the  Jury  against  the  com- 
pany, although  they  found  the  president  not 
liable. 

After  the  discharge  of  the  respondents  by 
the  Justice  of  the  peace,  they  had  a  tran- 
script made  of  the  testimony  Introduced  at 
the  hearing,  and  at  the  trial  below  the  court 
allowed  them  to  prove  as  an  element  of 
damages  the  amount  paid  for  this  transcript. 
This  was  error.  While  the  respondents  were 
entitled  to  show  as  elements  of  damage  in 
the  present  action  all  necessary  expenses  in- 
curred by  them  in  making  their  defense  be- 
fore the  justice  of  the  peace,  a  transcript  of 
the  proceedings  made  after  they  were  dis- 
charged was  not  such  an  expense.  However 
useful  It  might  be  to  them  for  future  refer- 
ence, it  was  in  no  sense  necessarily  incident 
to  the  proceedings,  and,  not  being  so,  it  was 
not  a  legitimate  element  of  damage. 

While  one  of  the  respondents  was  on  the 
witness  stand  his  counsel  read  to  him  what 
purported  to  be  the  reasons  given  by  the 
Justice  of  the  peace  for  refusing  to  hold  the 
respondents  for  trial  on  the  criminal  charge, 
and  aaked  him  if  the  justice  used  that  lan- 
guage. An  objection  was  interposed  by  the 
appellant  which  the  court  overruled,  after 
which  the  witness  answered  in  the  affirma- 
tive. This  was  also  error.  The  evidence  was 
not  competent.  As  was  said  by  the  superior 
court  of  Georgia  in  Anderson  v.  Keller,  G7 
Ga.  58,  passing  upon  a  similar  question: 
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"The  question  upon  this  trial  was  malice  and 
the  want  of  probable  cause.  The  Judgment 
of  the  magistrate  discharging  the  plaintiff 
was  admissible,  but  any  reason  given  for 
that  Judgment  should  not  have  been  admitted 
as  evidence  in  this  case.  The  plaintiff  was 
entitled  to  its  legal  effect,  but  nothing  more." 
To  the  same  effect  are  the  following  cases: 
Dempsey  v.  State,  27  Tex.  App.  289,  11  S. 
W.  372,  11  Am.  St  Rep.  193;  Chapman  v. 
Dodd,  10  Minn.  360  (Gil.  277);  Martin  v. 
Corscadden,  34  Mont  308,  86  Pac  33;  Ap- 
gar  v.  Woolston,  43  N.  J.  Law,  57. 

Counsel  for  respondents  argues  in  this 
court  that  the  admission  of  this  evidence 
was  not  prejudicial,  even  though  it  be  erro- 
neous, because,  he  says,  it  related  to  con- 
ceded facts.  Rut  appellant  does  not  concede 
in  this  court  that  there  was  no  probable 
cause  for  the  arrest  of  the  respondents,  and 
we  are  unable  to  find  in  the  record  that 
such  a  concession  was  made  in  the  court  be- 
low. True,  it  presented  evidence  tending  to 
show  its  nonliability  even  conceding  that  its 
prosecution  was  not  founded  on  probable 
cause,  but  this  was  not  a  waiver  of  the  con- 
tention. It  had  the  right  to  set  up  against 
the  respondents'  cause  of  action  as  many  de- 
fenses as  it  had  as  long  as  they  were  con- 
sistent one  with  the  other,  and  to  offer  evi- 
dence upon  one  was  not  a  waiver  of  the 
others. 

For  the  errors  indicated,  the  Judgment  is 
reversed,  and  a  new  trial  awarded. 

RUDKIN,  MOUNT,  and  GOSE,  JJ.,  con- 
cur. 


CRAWW  v.  PHOSNIX  LOGGING  CO. 
(Supreme  Court  of  Washington.  Feb.  7,  1911.) 

Master  and  Servant  (||  276,  278,  280,  281*) 
—Personal  In  juries  —  Evidence— Negli- 
gence —  Contributory  Negligence  —  As- 
sumption op  Rise. 

Evidence  in  an  action  by  a  swamper  for  a 
logging  company  for  personal  injuries  caused 
by  a  cable  used  in  hauling  logs  to  a  landing 
held  sufficient  to  show  that  the  master  was 
negligent,  that  his  negligence  was  the  proxi- 
mate cause  of  the  injury,  and  that  the  servant 
was  not  chargeable  with  contributory  negligence 
or  assumption  of  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §8  954-972,  981-998;  Dec 
Dig.  18  276,  278,  280,  281.*] 

Department  2.  Appeal  from  Superior 
Court  King  County;  John  F.  Main,  Judge. 

Action  by  Charley  Craww  against  the 
Phoenix  Logging  Company.  Judgment  for 
the  plaintiff,  and  the  defendant  appeals. 
Affirmed. 

Roberts,  Battle,  Hulbert  &  Tennant  for 
appellant  Heber  McHugh  and  John  T.  Ca- 
sey, for  respondent 

RUDKIN,  J.  This  was  an  action  to  re- 
cover damages  for  personal  Injuries.  The 


defendant  company  is  engaged  in  the  log- 
ging business,  and  at  the  time  of  receiving 
the  injuries  complained  of  the  plaintiff  was 
in  its  employ  as  a  swamper  In  one  of  its 
logging  camps.  In  the  prosecution  of  its 
business  the  defendant  had  constructed  a 
railroad  through  the  timber,  and  landings 
were  built  from  place  to  place  for  the  pur- 
pose of  loading  the  logs  onto  the  cars.  On 
the  8th  day  of  September,  1909,  a  logging 
crew,  consisting  of  the  engineer,  the  fire- 
man, the  hook  tender,  the  assistant  hook 
tender,  the  signalman,  and  the  plaintiff  as 
iswamper,  were  engaged  in  hauling  logs 
from  the  timber  to  one  of  these  landings  for 
the  purpose  of  loading.  The  donkey  engine 
was  stationed  near  the  landing,  and  the 
logs  were  hauled  to  the  landing  from  the 
timber  by  means  of  a  cable  400  or  500  feet 
in  length.  The  signalman  was  stationed 
near  the  cable,  about  150  feet  from  the  en- 
gine, and  signaled  the  engineer  to  start  and 
stop  the  engine  by  means  of  a  wire  at- 
tached to  the  engine's  whistle.  When  a  log 
was  attached  to  the  cable  out  in  the  woods, 
the  hook  tender  or  his  assistant  would  hal- 
loo to  the  signalman  to  go  ahead,  and  the 
signalman  would  thereupon  communicate  the 
signal  to  the  engineer  by  a  single  blast  of 
the  whistle.  It  was  the  duty  of  plaintiff  as 
swamper  to  cut  brush,  trees,  and  other  ob- 
structions in  the  way  of  the  logs,  whenever 
it  became  necessary,  and  there  was  at  least 
one  well-known  danger  incident  to  this  work 
while  the  cable  was  In  motion  drawing  a  log 
to  the  landing;  for  at  such  times  the  cable 
will  sway  from  side  to  side,  and,  if  it  catch- 
es on  a  snag  or  other  obstruction,  it  will 
form  what  is  commonly  called  a.  bite  in  the 
line,  and,  if  the  obstruction  yields  or  gives 
way,  the  line  will  straighten  and  cause  seri- 
ous injury  to  any  person  who  may  happen 
within  its  reach.  At  the  time  of  receiving 
the  injury  complained  of,  the  plaintiff  was  in 
the  act  of  cutting  a  small  tree  within  about 
three  feet  of  the  cable  and  got  within  the 
bite  of  the  line,  when  the  line  straightened, 
striking  him  in  the  side  and  causing  the 
injury  complained  of.  From  a  Judgment  in 
favor  of  the  plaintiff  the  defendant  has 
prosecuted  this  appeal. 

The  principal  assignment  of  error  is  based 
on  a  denial  of  a  challenge  to  the  legal  suf- 
ficiency of  the  testimony,  and  the  denial 
of  a  motion  for  judgment  notwithstanding 
the  verdict  on  the  ground  that  the  testi- 
mony failed  to  show  actionable  negligence  on 
the  part  of  the  appellant  and  on  the  fur- 
ther ground  of  contributory  negligence  and 
assumption  of  risk  on  the  part  of  the  re- 
spondent A  correct  determination  of  these 
rulings  depends  upon  the  solution  of  a  sin- 
gle question.  If  it  was  the  duty  of  the 
respondent  to  look  out  for  his  own  safety, 
and  if  he  had  no  right  to  rely  on  the  signals 
given  by  the  signalman  to  start  and  stop 
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the  engine,  he  was  clearly  guilty  of  contribu- 
tory negligence,  or  assumed  the  risk,  In  get- 
ting within  the  bite  of  the  line  while  the 
cable  was  in  motion.  If,  on  the  other  hand, 
the  respondent  had  a  right  to  rely  on  such 
signals  for  his  protection  and  the  engine 
was  started  without  the  usual  and  custom- 
ary signal,  which  Is  the  negligence  charged 
in  the  complaint,  we  think  a  right  of  action 
was  shown,  for  on  these  questions  there 
was  a  direct  conflict  in  the  testimony.  The 
testimony  shows  quite  satisfactorily  that  it 
was  the  custom  to  start  the  engine  only  after 
the  whistle  was  sounded,  and  that  it  was 
started  in  this  instance  by  the  signalman  sim- 
ply raising  his  hand.  There  was  not  only 
negative  testimony  tending  to  show  that  no 
whistle  was  sounded,  but  direct  and  affirma- 
tive testimony  that  the  signal  was  given  by 
the  hand  as  indicated.  For  these  reasons, 
there  was  no  error  in  the  rulings  complain- 
ed of. 

The  appellant  contends  that  the  respond- 
ent saw  the  cable  in  motion  immediately 
before  his  injury,  and  that  a  farther  signal 
would  not  avail  him,  but  we  are  not  pre- 
pared to  say  that  such  was  the  case.  The 
respondent  Is  a  foreigner,  with  a  very  Im- 
perfect understanding  of  the  English  lan- 
guage, and  testified  through  an  interpreter. 
For  this  reason,  mistakes  and  apparent  con- 
flicts in  his  testimony  should  not  be  con- 
strued too  strongly  against  him.  A  careful 
examination  of  his  entire  testimony  con- 
vinces us  that  the  jury  were  warranted  in 
finding  that  the  failure  to  sound  the  whis- 
tle before  starting  the  engine  was  the  prox- 
imate cause  of  the  accident,  that  such  act 
constituted  negligence  on  the  part  of  the 
master,  and  that  the  respondent  was  not 
guilty  of  contributory  negligence,  and  did 
not  assume  the  risk  of  dangers  arising  from 
the  neglect  of  the  master. 

Many  errors  are  assigned  in  the  giving 
and  refusing  of  instructions,  but  it  seems 
to  us  that  the  simple  Issue  in  the  case  was 
fully  covered  by  the  charge  of  the  court  as 
given,  and  that  the  substantial  rights  of  the 
appellant  were  safeguarded  and  protected. 

The  judgment  is  therefore  affirmed. 

DUNBAR.  O.  J.,  and  CROW,  MORRIS, 
and  CHADWICK,  JJ.,  concur. 


McSORLEY  v.  LINDSAY. 

(Snpreme  Court  of  Washington.   Feb.  11, 1911.) 

1.  Tenancy  in  Common  (S  47*)— Rbdemption 
—Righto  of  Tenants  in  Common. 

Where  a  mortgage  given  by  tenants  in 
common  is  foreclosed,  both  of  them  are  vested 
with  the  right  to  redeem  under  the  statute,  and 
their  rights  are  equal,  and  the  redemption  by 
one  of  them  will  inure  to  the  benefit  of  the  oth- 
er subject  to  reimbursement  by  the  other. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Dec  Dig.  §  47.*] 
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2.  Tenancy  in  Common  (J  47*)— Redemption 
—Rights  of  Tenants  in  Common. 

A  tenant  in  common  who  pays  a  sheriff 
money  sufficient  to  redeem  from  a  sale  on  mort- 
gage foreclosure,  but  on  the  sheriff's  refusal  to 
issue  a  certificate  of  redemption  withdraws  the 
deposit  and  attempts  to  redeem  from  an  as- 
signee of  the  purchaser  at  foreclosure,  has  no 
cause  of  action  either  against  the  sheriff  or  the 
other  tenant  In  common,  who  subsequently  re- 
deems on  the  same  day  pursuant  to  notice  giv- 
en as  required  by  Remington  &  Ballinger's 
Code,  {  689,  to  compel  the  issuance  of  a  cer- 
tificate of  redemption  to  her;  the  other  tenant, 
in  common  having  subsequently  redeemed  on 
the  same  day  pursuant  to  notice  given  as  re- 
quired by  Rem.  &  BaL  Code,  5  699. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Dec  Dig.  §  47.*] 

8.  Appeal  and  Ebbob.(J  781*)— Dishissad— 

Want  of  Contbovebsy. 

An  appeal  from  a  judgment  giving  plain- 
tiff the  right  as  against  the  defendant  cotenant 
to  redeem  from  a  sale  on  mortgage  foreclosure 
will  not  be  dismissed  on  the  ground  that  there 
is  no  controversy  between  the  parties. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3122;  Dec  Dig.  |  78L*] 

Dunbar,  C.  J.,  dissenting. 

Department  l.  Appeal  from  Superior 
Court,  King  County ;  Mitchell  Gilliam,  Judge. 

Action  by  Catherine  McSorley  against  C. 
W.  Lindsay.  From  a  decree  for  plaintiff,  de- 
fendant appeals.  Reversed,  and  cause  or- 
dered dismissed. 

Charles  H.  Gray  and  Geo.  McKay,  for  ap- 
pellant  Faben  &  Kelleran,  for  respondent 

MOUNT,  J.  The  respondent  brought  this 
action  to  require  the  sheriff  of  King  county 
to  permit  her  to  redeem  certain  real  estate 
sold  on  mortgage  foreclosure,  and  also  to 
restrain  the  sheriff  from  Issuing  to  appel- 
lant a  certificate  of  redemption  of  the  same 
property.  Upon  a  trial  of  the  case,  a  de- 
cree was  entered  in  favor  of  the  plaintiff. 
The  defendant  G.  W.  Lindsay  has  appealed 
from  that  decree. 

The  facta  are  as  follows:  The  appellant  G. 
W.  Lindsay  and  E.  M.  McSorley,  husband 
of  the  respondent,  acquired  the  property  in 
dispute  as  tenants  in  common.  After  they 
acquired  the  property,  they  joined  in  a 
mortgage  thereon.  This  mortgage  was  there- 
after regularly  foreclosed,  and  the  property 
was  sold  to  satisfy  the  mortgage.  At  the 
sale  the  property  was  bid  in  by  V.  H.  Faben, 
at  the  request  of  Mr.  McSorley.  Afterwards, 
In  order  to  secure  Mr.  Faben,  Mr.  and  Mrs. 
McSorley  executed  to  him  a  quitclaim  deed 
of  their  equity  in  the  property.  Thereafter 
Mr.  Faben  assigned  his  certificate  of  sale  to 
one  Markham,  who  held  the  same  until  the 
time  of  redemption.  In  the  meantime  Mr. 
McSorley  conveyed  all  his  interest  in  the 
property  to  his  wife.  The  date  fixed  for  re- 
demption of  the  property  from  the  sale  was 
November  8, 1909.  On  November  2,  1909,  tne 
appellant  served  on  the  sheriff  a  notice  of 
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Intention  to  redeem  the  property.  On  No- 
vember 8,  1909,  Faben,  acting  for  the  re- 
spondent, delivered  to  the  sheriff  money  suffi- 
cient to  redeem  the  property,  but  the  sher- 
iff did  not  Issue  a  certificate  of  redemption 
to  Mr.  Faben  for  the  reason,  stated  at  the 
time,  that  Mr.  Lindsay,  the  appellant,  had 
served  notice  of  Intention  to  redeem  on  that 
date.  Later  In  the  day  Mr.  Faben  withdrew 
the  deposit  and  attempted  to  redeem  from 
Mr.  Markham.  Subsequently,  on  the  same 
day,  the  appellant  deposited  with  the  sheriff 
sufficient  money  to  redeem  the  property. 
Thereupon  this  action  was  begun.  The  ques- 
tion tried  was  the  priority  of  right  of  the 
appellant  and  respondent  to  redeem  the  prop- 
erty. 

It  is  apparent  that  both  parties  were  vest- 
ed with  the  right  to  redeem  under  the  stat- 
ute, and  it  is  also  apparent  that  their  rights 
were  equal,  and  that  the  redemption  by  one 
of  the  parties  would  inure  to  the  benefit  ot 
the  other  subject  to  reimbursement  by  the 
other.  Stone  v.  Marshall,  52  Wash.  875,  100 
Pac.  858.  The  question  presented  was  there- 
fore of  no  importance  to  either  of  the  par- 
ties. The  trial  court  at  the  conclusion  of 
the  evidence  found  that,  "The  sheriff  should 
have  permitted  Mrs.  McSorley  at  the  time 
she  applied  there  to  redeem  the  property; 
she  being  prior  to  the  defendant  I  will  find 
in  ber  favor  upon  her  paying  the  money 
necessary  to  effect  the  redemption.  Any  oth- 
er rights  of  the  parties  in  this  case  must 
be  disposed  of  in  some  other  manner.  Thty 
cannot  be  determined  in  this  case  under  the 
pleadings."  It  is  apparently  conceded  that 
the  appellant  had  served  the  notice  required 
by  the  statute  (section  599,  Rem.  &  Bal. 
Code),  and  subsequently  paid  the  money  nec- 
essary to  effect  the  redemption.  It  was 
therefore  clearly  the  duty  of  the  sheriff  to 
Issue  his  certificate  to  that  effect  It  is 
true  that  the  respondent  also  paid  the  sher- 
iff money  sufficient  to  effect  the  redemption 
before  the  appellant  paid  his  money,  but,  be- 
fore any  certificate  was  issued,  respondent 
withdrew  her  money  and  sought  redemption 
from  the  person  holding  the  certificate  of 
sale.  It  is  difficult  to  understand  under  such 
circumstances  how  the  respondent  had  a 
cause  of  action  either  against  the  sheriff 
or  the  appellant  to  compel  the  issuance  of 
the  certificate  of  redemption  to  her;  for,  as 
we  have  seen  above,  the  certificate  issued  to 
either  of  the  parties  Inured  to  the  benefit  of 
the  other.  It  is  plain,  therefore,  that  the 
trial  court  should  have  dismissed  the  ac- 
tion. 

Respondent  moves  to  dismiss  this  appeal 
upon  the  ground  that  there  is  no  controversy 
between  the  parties.  The  same  controversy 
exists  now  that  existed  at  the  trial.  This 
argument  really  goes  to  the  merits  of  the 
case.  To  dismiss  the  appeal  would,  in  effect 
sustain  the  trial  court  in  concluding  that  a 


cause  of  action  existed  when  In  law  there 
was  none. 

The  motion  is  ,  denied,  and  the  judgment  Is 
reversed,  and  the  cause  ordered  dismissed, 
at  respondent's  costs. 

PARKER,  FULLERTON,  and  GOSE,  JJ., 
concur.   DUNBAR,  C.  J.,  dissents. 


LECLAIRB  v.  TAOOMA  RT.  &  POWER  CO. 
(Supreme  Court  of  Washington.   Feb.  7,  1911.) 

1.  Cabbiebs  (I  247*)— Cabbiage  or  Passen- 
qebs— Refusal  to  Pay  Fabe. 

Though  passengers  on  an  electric  railway 
were  entitled  to  be  carried  to  their  destination 
for  a  five-cent  fare,  and  the  company  refused 
to  carry  them  beyond  a  certain  point  when  they 
voluntarily  left  the  car  in  which  they  were  rid- 
ing, they  ceased  to  be  passengers  and  could 
only  become  such  on  another  car  by  the  pay- 
ment of  another  fare. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  984-993;  Dec.  Dig.  §  247.*] 

2.  Cabbiebs  (8  262*)— Carriage  of  Passen- 
qkbs— bbeach  of  contract — excuse. 

That  a  number  of  persons  boarded  a  car  on 
which  plaintiff  was  a  passenger  and  demanded 
free  transportation,  which  the  railroad  com- 
pany was  under  no  obligation  to  give  them,  and 
that  the  company's  employes  were  unable  to 
eject  them  because  of  their  number,  did  not 
excuse  a  breach  of  the  contract  of  carriage  be- 
tween the  company  and  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  S  202.*] 

3.  Cabbiebs  (8  264»)— Cabbiage  of  Passen- 
ger—Breach of  Contract  —  Excuse — In- 
tebfebence  of  Thibd  Person 8. 

A  carrier  is  only  required  to  exercise  ordi- 
nary care  and  prudence  to  guard  its  passengers 
against  delays  caused  by  the  wrongful  or  ille- 
gal act  of  third  persons. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §  1039;  Dec  Dig.  8  264.«] 

4.  Cabbiebs  (8  277*)— Cabbiage  of  Passen- 
geb— Breach  of  Contract— Damages. 

Where  a  passenger  boarded  an  electric  rail- 
way car  at  6:30  in  the  evening,  and  should  have 
arrived  at  her  destination  at  about  7  o'clock, 
but  was  compelled  by  breach  of  the  contract  of 
carriage  to  remain  in  the  car  at  an  intermediate 
point  till  1  o'clock  the  following  morning,  and 
reached  her  home  two  hours  later,  by  reason  of 
which  she  suffered  some  inconvenience  and  an- 
noyance from  the  cold  and  from  loss  of  sleep, 
lost  one  day's  time,  and  took  a  slight  cold 
which  caused  no  considerable  inconvenience,  an 
award  of  $750  damages  is  excessive,  and  judg- 
ment therefor  will  be  reversed  unless  all  in  ex- 
cess of  $100  and  the  costs  of  the  trial  court  are 
remitted. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  8  1084;  Dec.  Dig.  fzn*] 

Department  2.  Appeal  from  Superior 
Court,  Pierce  County ;  M.  L.  Clifford,  Judge. 

Action  by  Mattie  Ledaire  against  the 
Tacoma  Railway  &  Power  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  ordered,  unless  plain- 
tiff remit  from  judgment  all  excess  over  $100 
and  costs  of  trial  court 


•For  other  caaea  see  same  topic  and  aecUon  NUMBER  In  Dec.  Dig-  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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B.  8.  Grosscup  and  W.  C.  Morrow,  for 
appellant  A.  A.  Howell,  Govnor  Teats,  Hugo 
Metzler,  and  Leo  Teats,  for  respondent 

RUDKIN,  J.  The  defendant  railway  com- 
pany owns  and  operates  a  street  railway 
system  in  the  city  of  Tacoma,  and  also  sub- 
urban lines  running  to  Puyallup,  Spanaway, 
and  other  points,  without  the  city  limits. 
The  regular  fare  between  points  within  the 
city  limits  is  five  cents,  while  to  points  be- 
yond the  city  an  additional  fare  la  collected, 
depending  upon  the  distance  traveled.  Prior 
to  the  17th  day  of  December,  1909,  what  is 
styled  In  the  record  the  "Fern  Hill  district" 
was  without  the  corporate  limits  of  the  city 
of  Tacoma,  and  the  regular  fare  from  auy 
point  In  the  city  to  Fern  Hill  was  ten  cents. 
On  that  day  the  Fern  Hill  district  became 
a  part  of  the  city  of  Tacoma  by  annexation, 
and  a  controversy  arose  between  the  street 
railway  company  and  the  residents  of  Fern 
Hill  as  to  the  proper  and  legal  rate  of  fare 
between  points  within  the  old  city  limits  and 
Fern  Hill;  the  former  contending  that  it 
was  still  entitled  to  collect  the  old  fare  of 
ten  cents,  while  the  latter  contended  that  fire 
cents  was  the  proper  and  legal  fare  between 
all  points  within  the  corporate  limits  of  the 
city  as  extended,  which  would  include  the 
Fern  Hill  district  On  the  last-named  date 
the  residents  of  Fern  Hill  asserted  their 
right  to  be  carried  from  the  city  of  Tacoma 
to  their  homes  for  a  five-cent  fare,  and  the 
railway  company  asserted  its  right  to  collect 
the  old  fare  of  ten  cents.  To  enforce  Its 
policy  and  to  enable  It  to  collect  the  old  rate, 
the  company  collected  from  all  passengers 
from  the  city  on  its  suburban  lines  a  five- 
cent  fare,  for  which  it  carried  them  to  a 
point  called  "Midway,"  the  old  city  limits. 
At  this  point  it  sought  to  collect  from  the 
residents  of  Fern  Hill,  and  other  points  with- 
out the  old  city  limits,  the  additional  fare  to 
the  place  of  destination,  and  if  the  passen- 
gers refused  to  pay  the  company  refused  to 
transport  them  further.  The  adoption  of 
this  policy  resulted  In  more  or  less  strife 
between  the  company  and  its  patrons,  and 
between  6  and  7  o'clock  in  the  evening  of 
that  day  a  crowd,  estimated  at  from  1,000 
to  2,000  people,  assembled  at  or  In  the  vicin- 
ity of  Midway,  a  majority  of  whom  had  been 
carried  there  by  the  railway  company  and 
refused  further  transportation  for  failure  to 
pay  additional  fare.  The  plaintiff  took  a  car 
from  the  city  at  about  6:25  p.  m.  for  the 
purpose  of  returning  to  her  home  at  Span- 
away.  There  was  no  controversy  between 
the  plaintiff  and  the  railway  company  over 
the  fare  to  that  point  which  had  been  fifteen 
cents,  and  was  not  affected  by  the  change  in 
the  city  limits.  The  company  accepted  her 
as  a  passenger  to  Spanaway,  but  only  col- 
lected a  five-cent  fare,  which  would  carry 
her  to  Midway,  stating  that  the  balance  of 
the  fare  would  be  collected  at  that  point 
On  the  arrival  of  the  car  at  Midway,  the 


residents  of  Fern  Hill  aboard  the  car  re- 
fused to  pay  further  fare,  and  30  or  40  other 
persons,  who  boarded  the  car  at  that  point, 
likewise  refused  to  pay  further  fare.  The 
employes  of  the  company  were  unable  to  col- 
lect the  additional  fare  from  these  Fern  Hill 
passengers,  and  were  also  unable  to  eject 
them  from  the  car  for  refusal  to  pay,  and 
in  consequence  of  such  inability  the  car  was 
backed  onto  a  siding  at  Alki,  a  few  blocks 
from  Midway,  where  it  remained  until  1 
o'clock  the  next  morning,  with  the  plaintiff 
still  on  board.  At  that  hour  she  was  able 
to  obtain  transportation  to  her  home  at 
Spanaway,  by  means  of  a  team  and  wagon, 
where  she  arrived  about  two  hours  later. 
This  action  was  thereafter  instituted  to  re- 
cover damages  for  breach  of  the  contract 
of  carriage,  and  from  a  judgment  in  favor 
of  the  plaintiff,  in  the  sum  of  $750,  this  ap- 
peal Is  prosecuted. 

The  three  principal  contentions  urged  in 
favor  of  a  reversal  of  the  judgment  are  the 
following:  First,  that  the  refusal  of  other 
passengers  to  pay  their  fare  or  leave  the 
car,  coupled  with  the  Inability  of  the  em- 
ployes of  the  company  to  eject  them  for  such 
refusal,  justified  the  appellant  in  refusing 
to  proceed  further  with  the  car,  and  excused 
its  breach  of  contract  with  the  respondent; 
second,  that  the  appellant  was  prevented 
from  carrying  out  its  contract  of  carriage 
with  the  respondent  by  the  unlawful  acts 
and  Interference  of  the  mob  or  assemblage  at 
Midway ;  and,  third,  that  excessive  damages 
were  allowed  under  the  influence  of  passion 
and  prejudice. 

On  the  first  question  thus  presented  there 
is  no  material  conflict  in  the  testimony.  The 
Fern  Hill  passengers  on  the  car  on  which 
the  respondent  was  a  passenger  refused  to 
pay  the  additional  fare  demanded  at  Mid- 
way, and  a  large  number  of  persons  claiming 
the  right  to  transportation  to  Fern  Hill  like- 
wise boarded  the  car  at  Midway  and  re- 
fused to  pay  fare.  It  also  clearly  appears 
that  the  persons  or  passengers  refusing  to 
pay  fare  were  so  numerous  that  the  employes 
of  the  company  were  unable  to  eject  them 
from  the  car,  and  had  no  alternative  ex- 
cept to  carry  them  free  of  charge,  or  refuse 
to  proceed  further.  We  held,  in  the  recent 
case  of  Peterson  v-  Tacoma  Ry.  &  P.  Co., 
Ill  Pac.  338,  that  the  legal  rate  of  fare 
from  points  within  the  city  of  Tacoma  to 
Fern  Hill  was  five  cents  on  that  date; 
but  that  Is  a  question  of  minor  Importance 
on  this  appeal.  Those  who  took  passage 
from  the  city  of  Tacoma  for  Fern  Hill  on 
the  car  on  which  the  respondent  was  a  pas- 
senger were  entitled  to  be  carried  to  their 
destination  for  five  cents,  and  the  refusal  of 
the  appellant  to  so  carry  them  was  wrong- 
ful and  inexcusable ;  but  those  who  boarded 
the  car  at  Midway  without  the  payment  of 
fare  were  not  passengers,  and  their  conduct 
finds  no  warrant  or  authority  In  law,  for,  as- 
suming that  they  had  pajd  a  five-cent  fare  in 
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the  city  of  Tacoma,  and  thus  became  entitled 
to  transportation  to  Fern  Hill,  the  payment 
of  such  fare  did  not  entitle  them  to  trans- 
portation on  any  and  all  cars  that  might  pass 
over  the  road.  As  soon  as  the  appellant 
refused  to  transport  them  beyond  Midway, 
there  was  a  breach  of  the  contract  of  car- 
riage, for  which  the  appellant  became  liable 
In  damages;  but,  when  they  voluntarily 
left  the  car  In  which  they  were  riding,  they 
ceased  to  be  passengers  and  could  only  be- 
come such  on  another  car  by  the  payment 
of  another  fare.  Kirk  v.  Seattle  Electric 
Co.,  108  Pac.  604.  As  to  all  those  who  board- 
ed the  car  at  Midway  and  refnsed  to  pay 
fare,  the  refusal  of  the  railway  company  to 
transport  them  was  therefore  rightful;  but 
whether  this  alone  would  excuse  a  breach 
of  the  contract  of  carriage  between  the  ap- 
pellant and  the  respondent  presents  an  en- 
tirely different  question.  In  our  opinion  It 
would  not  The  appellant  undertook  to  car- 
ry the  respondent  to  Spanaway,  and  the 
mere  fact  that  It  was  or  might  be  compelled 
to  carry  30  or  40  other  persons  free  of  charge, 
for  whose  conduct  the  respondent  was  In  no 
wise  answerable,  would  not  and  should  not 
discharge  It  from  its  obligation.  We  do  not 
desire  to  be  understood  as  holding  that  the 
appellant  was  under  obligation  to  operate 
Its  road  continually  or  indefinitely  under 
such  circumstances;  but,  so  long  as  it  re- 
ceived passengers  for  transportation  to  a 
given  point,  It  became  obligated  to  perform 
its  contract  and  public  duty,  unless  it  was 
prevented  from  so  doing  by  something  far 
more  serious  than  the  loss  of  $2  or  $3  In 
fares,  from  persons  who  wrongfully  insisted 
on  free  transportation. 

On  the  second  question,  it  would  seem  clear 
that  the  appellant  is  not  liable  in  damages 
for  failure  to  transport  the  respondent  to 
her  destination,  if  such  failure  was  caused 
by  the  wrongful  acts  or  interference  of  third 
persons,  and  we  do  not  understand  that  the 
respondent  contends  for  a  contrary  doctrine. 
She  does  contend,  however,  that  there  was 
no  testimony  to  sustain  this  defense,  or 
rather  that  the  testimony  offered  to  sus- 
tain it  was  incredible  and  false;  but  this 
was  clearly  a  question  for  the  Jury.  We  are 
further  of  opinion  that  a  carrier  is  only  re- 
quired to  exercise  ordinary  care  and  prudence 
to  guard  and  protect  its  passengers  against 
delays  caused  by  the  wrongful  or  illegal  acts 
of  third  persons,  Fewlngs  v.  Mendenhall,  88 
Minn.  836,  93  N.  W.  127,  60  L.  R  A.  601, 
97  Am.  St  Rep.  519. 

The  foregoing  discussion  of  the  two  first 
questions  will  be  a  sufficient  guide  for  the 
court  below  upon  a  retrial  of  the  action,  which 
must  be  awarded  on  other  grounds,  and  an 
examination  or  discussion  of  the  instructions 


given  or  refused  at  this  time  would  serve 
no  useful  purpose.  If  there  was  no  obstacle 
in  the  way  of  transporting  the  respondent 
to  her  destination,  except  the  refusal  of 
certain  persons  or  passengers  to  pay  fare  or 
leave  the  car,  the  appellant  is  liable  in  dam- 
ages for  the  injury  suffered  and  sustained 
through  its  failure  in  that  regard.  If  the 
failure  to  transport  her  was  caused  by  the 
wrongful  acts  or  misconduct  of  third  persons, 
which  reasonable  care  and  prudence  on  the 
part  of  the  appellant  would  not  have  avoid- 
ed or  guarded  against  the  respondent  must 
seek  her  remedy  against  the  wrongdoers, 
whose  acts  were  the  direct  and  proximate 
cause  of  her  Injury. 

It  requires  no  argument  aside  from  a  mere 
statement  of  the  facts,  to  convince  one  that 
the  original  verdict  of  $1,000  In  this  case 
was  grossly  excessive  and  was  founded  in 
passion  and  prejudice.  The  respondent  left 
the  city  of  Tacoma  at  about  6:30  in  the 
evening  and  should  have  arrived  at  her  home 
at  Spanaway  In  the  neighborhood  of  7  o'clock. 
Instead  of  that,  she  was  compelled  to  re- 
main in  the  car  at  Alkl  until  1  o'clock  the 
following  morning,  and  did  not  reach  her 
home  until  two  hours  later.  She  doubtless 
suffered  some  inconvenience  and  annoyance 
from  the  cold  and  from  loss  of  sleep;  but 
beyond  this  there  was  no  actual  damage. 
She  lost  one  day's  time,  and  took  a  slight 
cold,  which  caused  no  considerable  incon- 
venience, so  far  as  the  record  discloses.  It 
seems  to  us  that  $100  would  be  a  liberal 
award  for  all  damages  sustained,  and  that 
any  sum  In  excess  of  that  amount  would  be 
a  wanton  confiscation  of  the  appellant's  prop- 
erty. Should  the  appellant  offer  that  sum 
as  a  premium  or  reward  to  all  who  would 
Undertake  the  same  trip,  under  the  same  cir- 
cumstances, with  the  same  results,  it  is  need- 
less to  say  that  its  facilities  would  be  over- 
taxed. Spanaway  would  at  once  become  a 
Mecca,  and  Tacoma  and  vicinity  would  be 
well-nigh  depopulated.  It  is  said  that  the 
cost  of  this  appeal,  with  Its  record  of  ap- 
proximately 500  pages,  will  amount  to  or 
exceed  the  sum  of  $250;  but  with  that  ques- 
tion we  have  no  concern.  The  appellant 
should  not  be  penalized  because  the  respond- 
ent demanded,  and  a  jury  and  trial  court 
awarded,  far  more  than  she  was  entitled  to. 
That  question  was  within  her  exclusive  con- 
trol. 

For  the  above  error  the  Judgment  is  re- 
versed, and  a  new  trial  ordered,  unless  the 
respondent  remits  from  the  judgment  all 
sums  In  excess  of  $100  and  the  costs  in  the 
court  below  within  80  days  after  the  re- 
mittitur is  returned  to  that  court 

DUNBAR,  O.  J.,  and  CROW,  CHADWICK, 
and  MORRIS,  JJ-  concur. 
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EVANS  et  ux.      PROSSER  FALLS  LAND 
ft  POWER  CO. 

(Supreme  Court  of  Washington.  Feb.  10, 1911.) 

L  Waters  and  Wateh  Coubsis  (§  261*)— Ib- 
hiqation— Dams. 

Defendant  operated  an  irrigation  canal  con- 
structed by  its  predecessor,  which  also  owned 
certain  agricultural  lands,  which  were  sold  to 
purchasers  with  a  perpetual  right  to  the  use  of 
water  for  irrigation  purposes  up  to  a  definite 
quantity,  but  the  defendant  was  not  to  be  re* 
sponsible  for  any  deficiency  caused  by  the  act 
of  God,  etc.,  and  could  sell  water  equivalent  to 
the  carrying  capacity  of  the  canal  during  the 
irrigating  season,  and,  in  case  of  shortage,  each 
water  right  to  suffer  proportionately.  Defend- 
ant put  in  a  new  dam  that  impounded  the  wa- 
ter that  had  previously  gone  to  waste,  and  in- 
stalled a  new  water  wheel  for  lighting  a  town 
with  electricity.  Held,  that  plaintiff,  in  an  ac- 
tion for  failure  to  supply  him  with  sufficient 
water,  was  entitled  to  recover,  although  there 
was  a  dry  season,  when  the  evidence  showed 
that  there  would  have  been  sufficient  water  but 
for  the  installation  of  the  new  wheel. 

 [Ed.  Note,— For  other  cases,  see  Waters  and 

Water  Courses,  Dec  Dig.  |  261.*] 

2.  Waters  awd  Water  Courses  (|  261*)— 
Irrigation — Dams. 

If  defendant  Irrigation  Company  had,  by 
turning  additional  streams  into  its  canal  or  by 
some  form  of  work,  prevented  loss  by  seepage, 
evaporation,  or  the  like,  and  thereby  increased 
its  natural  flow,  it  might  claim  the  additional 
waters  as  salvage,  and  not  within  prior  irriga- 
tion contracts,  and  appropriate  them  to  an  In- 
dependent use;  but  the  natural  flow  of  water 
saved  by  the  reconstruction  of  its  original  dam 
is  in  no  sense  such  salvage  waters. 

 [Ed.  Note.— For  other  oases,  see  Waters  and 

Water  Courses,  Dec.  Dig.  |  261.*] 

8.  Waters  and  Water  Courses  (S  261*)— Ir- 
rigation—Daks. 

In  an  action  by  adjacent  landowners  un- 
der contract  with  defendant  for  irrigating 
land,  where  plaintiffs  contracted  with  reference 
to  the  natural  flow  of  a  stream,  and  not  with 
reference  to  such  part  of  it  as  defendant  was 
saving  from  the  flow,  they  could  insist  that  the 
entire  quantity  so  flowing,  and  over  which  the 
defendant  had  control  at  the  time  their  con- 
tracts were  entered  into,  be  turned  into  the 
canal,  if  so  much  be  necessary  to  furnish  them 
with  the  quantity  for  which  they  contracted. 
[Ed.  Note.— For  other  cases,  see  Waters  and 
rater  Courses,  Dec  Dig.  f  261.*] 

Department  1.  Appeal  from  Superior 
Court,  Benton  County;  O.  R.  Holcomb, 
Judge. 

Action  by  John  H.  Evans  and  wife  against 
the  Prosser  Falls  Land  ft  Power  Company. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.  Affirmed. 

Linn  ft  Boyle,  for  appellant.  Andrew 
Brown  and  H.  D  us  tin,  for  respondents. 

FTJLLERTON,  J.  The  appellant  owns  and 
operates  an  Irrigation  canal  at  the  town  of 
Prosser,  in  Benton  county.  The  canal  was 
constructed  by  a  predecessor  in  interest  of 
the -appellant,  which  also  owned  certain  ag- 
ricultural lands  surrounding  and  adjacent  to 
the  canal  capable  of  being  irrigated  by  wa- 
ter taken  therefrom.  These  lands  were  sold 


to  divers  purchasers,  together  with  a  per- 
petual right  to  the  use  of  water  from  the 
canal  for  the  purposes  of  irrigation  through 
certain  named  months  of  the  year  up  to  a 
definite  quantity.  In  1902  the  respondents 
became  the  owners  of  certain  of  these  lands, 
in  part  through  a  direct  purchase  from  the 
canal  company  and  in  part  through  pur- 
chase from  other  persons,  who  had  purchased 
from  the  canal  company.  The  deed  from 
the  company  contained  a  grant  of  a  "perpet- 
ual right  to  the  use  of  water  from  the  main 
canal  of  said  first  party,  or  from  a  branch 
thereof,  for  the  purpose  of  Irrigating  said 
land,  between  the  first  day  of  April  and  the 
last  day  of  October,  of  each  year,  not  to 
exceed  at  the  rate  of  one  cubic  foot  of  water 
per  second  of  time  for  each  160  acres,  for  the 
total  acreage  above  named  and  amount  equiv- 
alent to  a  constant  flow  of  195  cubic  inches 
per  second  of  time,  for  said  irrigation  peri- 
od"; the  tract  purchased  containing  18.07 
acres.  The  deed  also  contained  a  reserva- 
tion of  an  annual  rental  of  $1.50  pet  acre, 
and  certain  reservations  defining  the  mutual 
rights  of  the  parties ;  those,  material  to  the 
present  inquiry  being  the  following: 

"(6)  That  the  party  of  the  first  part  shall 
not  be  responsible  for  any  deficiency #of  wa- 
ter caused  by  the  act  of  God,  forcible  entry, 
hostile  diversion  or  obstruction,  or  temporary 
damage  by  flood  or  other  accident,  nor  by 
reason  of  damage  to 'or  breakage  of  machin- 
ery, but  the  party  of  the  first  part  shall  use 
and  employ  all  due  diligence  at  all  times  in 
restoring  and  protecting  the  flow  of  water  in 
its  canal  and  laterals,  and  in  the  repair  of 
said  machinery. 

"(7)  That  the  party  of  the  first  part  may 
sell  water  under  its  canal,  calling  for  the  de- 
livery in  the  aggregate  equivalent  to  the  car- 
rying capacity  of  its  main  canal,  during  the 
Irrigation  season,  and  In  case  of  any  short- 
age in  the  canal,  then  each  water  right  shall 
represent  such  part  of  the  aggregate  quanti- 
ty of  water  in  said  canal  as  said  water  right 
bears  to  the  whole  number  of  water  rights 
sold,  and  the  said  second  party  shall  receive 
water  in  that  proportion." 

The  deeds  of  the  company  to  the  other  per- 
sons mentioned,  from  whom  the  respondents 
purchased,  contained  grants  in  similar  lan- 
guage, and  similar  reservations  and  restric- 
tions. At  the  time  of  the  conveyances  to  the 
respondents,  the  canal  was  supplied  with  wa- 
ter from  tiie  Yakima  river  by  means  of 
pumps  operated  by  water  power.  To  im- 
pound the  water  for  that  purpose  the  canal 
company  had  thrown  a  dam  across  the  river, 
which  seems  to  have  served  its  purposes  only 
partly.  It  was  testified  by  the  appellant's  ex- 
pert witnesses  that  it  was  not  Impervious  to 
water,  and  that  water  seeped  through  It  at 
a  rate  of  from  50  to  100  cubic  feet  per  sec- 
ond of  time. 
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After  the  sale  of  the  lands  and  water 
rights  to  the  respondents,  the  appellant  pur- 
chased and  took  over  the  water  system,  as- 
suming at  the  same  time  the  obligation  and 
liabilities  of  the  old  company  with  reference 
thereto.  Subsequently  it  put  a  new  dam 
across  the  Yakima  river,  and  succeeded  there- 
by in  impounding  the  waters  that  had  there- 
tofore gone  to  waste.  It  also  purchased  the 
Interests  of  certain  rival  companies  which 
had  prior  rights  to  the  use  of  water  from 
the  river,  and  assumed  obligations  in  con- 
nection with  such  purchases.  It  also  took  a 
contract  to  furnish  the  city  of  Prosser  with 
water  and  electric  lights,  which  necessitated 
installing  a  new  water  wheel  and  the  con- 
stant use  of  some  one  hundred  cubic  feet  of 
water  per  second  of  time  in  its  operation. 

For  a  part  of  the  irrigation  seasons  of  the 
years  1907,  1908,  and  1909,  the  appellant  did 
not  put  enough  water  in  the  canal  to  sup- 
ply the  quantities  to  which  the  land  purchas- 
ers were  severally  entitled,  and,  In  as  far  as 
the  canal's  equipment  would  permit  it  to  do 
so,  it  divided  the  water  put  in  pro  rata  be- 
tween the  several  consumers.  The  respond- 
ents were  among  those  who  received  a  less 
quantity  of  water  than  the  maximum  describ- 
ed in  their  deeds  of  conveyance,  and,  claiming 
that  they  had  suffered  a  loss  because  thereof 
in  the  amount  of  the  crop  they  were  able  to 
produce  on  their  lands,  brought  the  present 
action  to  recover  therefor.  The  action  was 
tried  by  the  court  sitting  without  a  Jury,  and 
resulted  in  a  judgment  in  favor  of  the  re- 
spondents in  the  sum  of  $880.  It  is  from 
this  Judgment  that  the  present  appeal  was 
taken. 

The  appellant,  while  admitting  that  it  did 
not  supply  the  maximum  quantity  of  water 
to  the  respondents  required  by  its  contract, 
contends  that  it  was  excused  from  so  doing 
by  the  fact  that  the  water  flowing  in  the 
river  was  not  up  to  its  normal  standard  dur- 
ing these  periods;  in  fact,  that  the  deficien- 
cy was  so  great  as  to  leave  the  supply  inade- 
quate for  that  purpose.  It  concedes  that, 
had  it  pumped  into  the  canal  the  quantity 
needed  to  operate  the  additional  wheel  subse- 
quently put  In,  the  supply  would  have  been 
adequate,  but  it  excuses  itself  from  turning 
this  water  into  the  canal  by  claiming  it  as 
salvage  waters ;  that  Is  to  say,  waters  saved 
by  it  that  were  permitted  by  its  original  dam 
to  waste  at  the  time  the  contracts  with  the 
respondents  and  their  predecessors  in  inter- 
est were  entered  into.  But  we  think  this 
contention  is  untenable.  The  evidence  does, 
indeed,  tend  to  show  that  the  natural  flow  of 
water  in  the  Yakima  river  was  materially 
reduced  during  the  dry  seasons  of  the  years 
mentioned,  and,  were  this  fact  the  sole  cause 
of  the  shortage  available  for  the  canal,  we 
think  it  could  be  held  to  be  so  far  an  act  of 


God,  within  the  meaning  of  the  contract,  as 
to  excuse  the  want  of  performance  of  the 
contract  But  it  is  shown  that,  notwithstand- 
ing this  diminution  of  natural  flow,  there 
would  have  been  sufficient  water,  bad  the  ap- 
pellant not  diverted  it  to  the  operation  of  its 
additional  wheel.  We  are  clear  that  the  ap- 
pellant could  not  rightfully  make  this  di- 
version. If  the  appellant  had,  by  turning  ad- 
ditional streams  Into  the  river,  or  by  some 
form  of  works,  prevented  loss  by  seepage, 
evaporation,  or  the  like,  and  thereby  increas- 
ed its  natural  flow,  it  might  with  some  rea- 
son claim  the  additional  waters  as  salvage 
waters,  and  appropriate  them  to  an  independ- 
ent use.  But  the  natural  flow  of  waters  sav- 
ed by  the  reconstruction  of  its  own  dams 
are  in  no  sense  such  salvage  waters.  The  re- 
spondents contracted  with  reference  to  the 
natural  flow  of  the  stream,  not  with  refer- 
ence to  such  part  of  it  as  the  appellant  was 
saving  from  the  flow,  and  they  have  the  right 
to  insist  that  the  entire  quantity  so  flowing, 
and  over  which  the  appellant  had  control  at 
the  time  their  contracts  were  entered  into,  be 
turned  into  the  canal,  if  so  much  be  neces- 
sary to  furnish  them  with  the  quantity  for 
which  they  contracted. 

The  cases  cited  by  the  appellant  do  not 
maintain  a  contrary  view.  Take,  for  exam- 
ple, the  case  of  Pomona,  eta,  Co.  v.  San  An- 
tonio, etc.,  Co.,  152  Cal.  618,  93  Pac.  881.  In 
that  case  the  water  allowed  to  be  claimed  as 
salvage  and  developed  waters  were  waters 
saved  by  the  defendant  from  seepage  and 
evaporation  by  the  construction  of  a  pipe 
line  at  the  point  of  waste,  thus  increasing  the 
natural  flow  of  the  stream.  So  with  the  case 
of  True  v.  Rocky  Ford  C.  R.  &  L.  Co.,  36 
Colo.  43,  83  Pac.  842.  There  the  increase  of 
water  which,  it  was  held,  the  defendant  was 
not  obligated  to  share  with  the  plaintiff  was 
an  increase  caused  by  the  purchase  of  an  out- 
standing right  not  owned  by  the  defendant 
when  it  contracted  with  the  plaintiff.  These 
cases  do  not  support  the  rule  contended  for 
by  the  appellant  They  are  based  on  an  in- 
crease of  the  natural  flow  of  the  stream, 
while  the  increase  caused  by  the  appellant 
was  merely  a  saving  in  the  natural  flow 
which  theretofore  went  to  waste,  because  of 
the  Imperfect  appliances  by  which  the  appel- 
lant sought  to  save  it  As  we  say,  the  re- 
spondents did  not  contract  with  reference  to 
these  appliances,  but  with  reference  to  the 
natural  flow  of  the  water,  and  consequently 
are  entitled  to  their  proportionate  share  of 
the  naturaTflow  no  matter  what  means  are 
used  by  the  appellant  to  impound  it 

As  no  other  error  is  suggested  in  the  brief 
of  counsel,  the  Judgment  will  stand  affirmed. 

PARKER,  GOSE,  MOUNT,  and  RUDKIN, 
JJ„  concur. 
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STATE  ex  rel.  ABBOTT  et  nr.  T.  ROSS, 
Com'r  of  Public  Lands. 

(Supreme  Court  of  Washington.   Feb.  4,  1911.) 

1.  .Public  Lands  (J  185*)  —  Washington 
Tidelands— Cancellation  or  Purchase. 

Act  March  2,  1805  (Laws  1895,  c  24,  $  9; 
Rem.  ft  Bal.  Code,  §  6804),  relating  to  the  sale 
of  tidelands  for  oyster  planting,  and  providing 
that,  if  the  lands  purchased  be  used  for  any 
other  purpose,  the  state  land  commissioner,  up- 
on the  application  of  any  citizen,  may  cancel 
the  purchase,  manifests  an  intention  to  invest 
the  commissioner  with  power  to  cancel  sales. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  I  598;  Dec  Dig.  I  186*] 

2.  Constitutional  Law  ft  80*)— Distribu- 
tion of  Powebs — Executive  Powers  and 
Functions— Encroachment  on  Judiciary 
—Boards  and  Commissions. 

Act  March  2,  1895,  relating  to  the  sale  of 
tidelands  of  the  third  class  for  oyster  culture, 
and  providing  that  the  lands  purchased  shall 
not  be  used  for  any  other  purpose,  and  that  if 
it  be  so  used  the  sale  may  be  canceled,  and 
that  the  deed  to  the  purchaser  shall  "contain 
the  conditions  of  defeasance  in  this  act  pro- 
Tided"  (Laws  1895,  c  24,  J  3;  Rem.  ft  Bal. 
Code,  |  6800),  and  that  on  application  of  any 
citizen,  showing  an  unauthorized  use  of  such 
lands,  the  state  land  commissioner  may  cancel 
the  purchase  (Rem.  ft  Bal.  Code,  8  6804),  is  not 
unconstitutional  as  an  attempt  to  invest  an 
executive  or  administrative  officer  with  judicial 
functions,  since  the  commissioner  has  but  to 
determine  a  question  of  fact;  the  law  Imposing 
the  penalty. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  SI  140,  143-147;  Dec  Dig. 
I  SO.*] 

8.  Public  Lands  (|  185*)  —  Disposal  of 
Lands  by  State  of  Washington— Review 
of  Proceedings  of  Land  Commissioners. 
Act  March  2,  1895  (Laws  1895,  c.  24),  re- 
lating to  the  sale  of  tidelands,  and  empowering 
the  commissioner  of  public  binds  to  cancel  deeds 
for  breach  of  conditions  subsequent,  but  pre- 
scribing no  form  of  notice,  contemplates  notice 
to  the  party  in  default,  and  any  timely  notice 
informing  a  purchaser  of  an  accusation  against 
him  with  an  opportunity  to  defend  is  sufficient; 
and  a  notice  in  the  form  of  a  subpoena,  recit- 
ing the  contents  of  the  complaint  and  citing  the 
purchaser  to  appear  at  a  date  named  before  the 
commissioner,  answers  the  statutory  require- 
ments. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  §  598;  Dec  Dig.  §  185.*] 

4.  Statutes  (5  162*)— Repeal— Implied  Re- 
peal—Repeal of  Special  by  General 
Act. 

A  general  statute  does  not  repeal  a  special 
one  unless  such  is  the  plain  legislative  intent, 
even  when  they  may  contain  somewhat  incon- 
sistent provisions. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent.  Dig.  f|  235-237;  Dec  Dig.  §  162.*] 

5.  Public  Lands  ft  183*)  —  Washington 
Tidelands— Repeal  of  Statute  —  Repeal 
by  Amendatory  Acts. 

Act  March  2,  1895  (Laws  1895,  c.  24),  re- 
lating to  the  disposal  of  the  state's  third-class 
tidelands  for  oyster  planting,  which  is  not  in- 
cluded in  the  repealing  clauses  of  subsequent 
general  acts,  relating  to  the  tidelands  and  the 
disposition  of  the  state's  fee  therein,  is  not  im- 
pliedly repealed  by  such  general  acts. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  |  598;  Dec  Dig.  {  185.*] 


Application  by  the  State,  on  the  relation 
of  W.  H.  Abbott  and  wife,  for  a  writ  of  pro- 
hibition against  E.  W.  Ross,  Commissioner 
of  Public  Lands  and  Chairman  of  the  Board 
of  State  Land  Commissioners  of  the  State 
of  Washington.   Writ  denied. 

Hadley,  Hadley  ft  Abbott,  for  plaintiffs. 
W.  P.  Bell  and  Geo.  H.  Lee,  for  respondent. 
J.  E.  Horan  and  Frank  C.  Owings,  amid  cu- 
rbs. 

FULLERTON,  J.  The  Legislature  of  the 
state  of  Washington,  by  an  act  approved 
March  2,  1895  (Laws  1895,  c  24),  provided 
for  the  sale  of  certain  tidelands,  then  de- 
nominated tidelands  of  the  third  class,  for 
the  purposes  of  oyster  culture.  The  act  lim- 
ited the  quantity  of  land  that  could  be  sold 
to  a  single  purchaser  to  100  acres,  fixed  the 
purchase  price  thereof  at  the  rate  of  $1.25 
per  acre,  and  required  the  applicant  to  ac- 
company his  application  with  a  sworn  state- 
ment to  the  effect  that  the  lands  sought  to 
be  purchased  would  be  used  for  oyster  plant- 
ing purposes  only.  The  aet  also  provided: 
"If  from  any  cause  any  tract  or  tracts,  par- 
cel or  parcels  of  bind  purchased  under  the 
provisions  of  this  chapter  shall  become  un- 
fit and  valueless  for  the  purposes  of  oyster 
planting,  the  party  having  so  purchased  and 
being  In  the  possession  of  the  same  may  up- 
on certifying  such  fact  under  oath  to  the 
commissioner  of  public  lands  and  to  the  au- 
ditor of  the  county  wherein  such  lands  are 
situated  and  also  upon  filing  under  oath  a 
certificate  of  abandonment  of  such  tract  or 
tracts,  parcel  or  parcels  of  land,  in  the  of- 
fice of  each  of  said  officials,  such  party  shall 
then  be  entitled  to  again  make  purchase  as 
hereinbefore  provided;  or  If  said  land  be 
used  by  the  purchasers  or  any  successors  in 
interest  of  such  purchaser  In  whole  or  In 
part  for  other  than  the  purposes  specified 
in  this  chapter,  then  upon  application  by  any 
citizen  to  the  state  land  commissioner  such 
sale  may  be  canceled,  and  the  said  land  shall 
revert  to  the  state  and  shall  be  subject  to 
sale  as  herein  provided,  but  not  to  such  de- 
faulting purchaser  or  such  defaulting  suc- 
cessor In  Interest"  Laws  1895,  c.  24,  §  9; 
section  6804,  Rem.  ft  Bal.  Code.  On  Decem- 
ber 6,  1909,  the  relator  W.  H.  Abbott,  pro- 
ceeding pursuant  to  the  provisions  of  the 
foregoing  act,  applied  to  the  commissioner 
of  public  lands  to  purchase  certain  specific- 
ally described  tidelands  situated  in  Skagit 
county,  alleging  in  bis  application  that  the 
binds  described  were  suitable  for  oyster  cul- 
ture, and  that  It  was  his  purpose  to  use  the 
same  for  oyster  planting  purposes  only. 
Thereafter  on  March  22,  1910,  after  due  pro- 
ceedings before  the  commissioner  of  public 
lands,  a  deed  was  issued  to  the  applicant 
conveying  to  him  the  bind  described  subject 
to  the  provisions  of  the  act   On  December 
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8,  1910,  one  J.  E.  Horan  filed  a  sworn  com- 
plaint with  the  commissioner  of  public  lands, 
in  which  he  alleged  that  the  lands  sold  to 
the  relator  were  not  In  fact  lands  suitable 
for  the  purposes  of  planting  and  cultivating 
oysters,  and  that  the  relator  had  not  used 
them  for  such  purposes,  but  had,  on  the  con- 
trary, used  them  for  hunting  purposes,  hav- 
ing caused  to  be  erected  thereon  a  number 
of  shooting  blinds.  Upon  filing  the  complaint 
the  commissioner  of  public  lands,  acting  in 
his  official  capacity,  gave  notice  to  each  of 
the  relators  that  such  a  complaint  had  been 
filed  and  cited  them  to  appear  on  a  day 
named  and  show  cause,  if  any  they  had,  why 
the  deed  should  not  be  canceled,  the  sale 
held  for  naught,  and  the  lands  reverted  to 
the  state,  as  provided  by  the  statute  author- 
izing their  sale.  On  service  of  this  notice 
upon  the  relators  they  filed  the  present  ap- 
plication for  a  writ  of  prohibition  against 
the  commissioner  of  public  lands,  asking  that 
he  be  prohibited  from  hearing  the  cause  or 
In  any  manner  interfering  with  the  title  ac- 
quired by  them  in  virtue  of  the  deed. 

The  relators  base  their  claim  to  a  writ 
on  the  contention  that  the  commissioner  is 
without  jurisdiction  to  inquire  into  the  mat- 
ters set  forth  in  the  complaint  on  file  before 
him,  and  Is  without  power  or  jurisdiction 
to  set  aside  the  deed,  or  revert  the  lands  to 
the  state.  In  support  of  these  contentions 
it  is  argued:  First,  that  the  act  itself  does 
not  purport  to  vest  this  power  in  the  com- 
missioner of  public  lands ;  and,  second,  that, 
if  it  does  so  attempt  to  vest  it,  that  part  of 
the  act  is  unconstitutional  and  void.  Upon 
the  first  question  suggested  we  have  no 
doubt  that  the  Legislature  Intended  to  vest 
the  power  to  cancel  the  sale  In  the  commis- 
sioner of  public  lands.  By  referring  to  the 
quotation  from  the  statute  above  given,  It 
will  be  noticed  that  the  sale  is  canceled  on 
application  made  to  the  commissioner,  which 
to  our  minds  plainly  Implies  that  the  com- 
missioner himself  shall  make  the  cancella- 
tion. 

The  second  question  suggested  is  of  more 
difficulty.  It  Is  claimed  that  this  provision 
of  the  act  Is  void  because  It  Is  an  attempt  to 
confer  judicial  powers  upon  a  purely  admin- 
istrative officer.  But  we  think  this  objection 
not  well  taken.  It  will  be  observed  that  the 
act  does  not  provide  for  an  absolute  convey- 
ance to  the  purchaser  of  lands  sold  under 
its  provisions.  It  is  provided  that  the  land 
so  purchased  must  not  be  used  In  whole  or 
in  part  for  purposes  other  than  the  purposes 
of  planting  and  cultivating  oysters,  and  that 
If  it  be  so  used  the  sale  may  be  canceled,  and 
the  lands  reverted  to  the  state,  and  that  the* 
deed  executed  to  evidence  the  purchaser's 
title  shall  "contain  the  conditions  of  defea- 
sance in  this  act  provided."  Section  6800, 
Rem.  &  Bal.  Code.  To  determine  therefore 
whether  the  land  shall  revert  to  the  state 
the  commissioner  of  public  lands  has  but  to 


determine  a  question  of  fact,  having  no  dis- 
cretion as  to  the  penalty  that  shall  be  im- 
posed; the  law  Itself  imposing  the  penalty. 
This  is  but  to  exercise  quasi  judicial  func- 
tions, not  those  ordinarily  termed  judicial 
by  the  authorities  defining  that  term. 

Moreover,  it  is  essential  that  the  exec- 
utive and  administrative  officers  of  the  state 
have  and  exercise  discretionary  and  quasi 
judicial  powers.  The  business  of  the  state, 
if  the  rule  were  otherwise,  could  hardly  be 
carried  on,  and  it  is  not  possible  that  the 
Constitution  makers  thought  they  were  de- 
nying these  officers  these  powers  when  they 
enacted  the  provision  in  question.  As  we 
said  in  Belllngham  Bay  Imp.  Co.  v.  New 
Whatcom,  20  Wash.  63,  64  Pac  774:  "It  can 
readily  be  understood  that  if  all  quasi  ju- 
dicial power  or  discretion  were  taken  from 
administrative  or  executive  officers,  and  ev- 
ery question  of  this  kind,  however  small  its 
Importance  might  be,  had  to  be  submitted  to 
a  law  trial,  the  courts  would  be  Incumbered 
with  useless  litigation,  and  the  administra- 
tion of  the  government  would  become  so  ex- 
pensive that  it  would  be  intolerable.*'  In  the 
case  cited  it  was  contended  that  the  provi- 
sions of  the  Laws  of  1893,  authorizing  a  city 
council  of  a  city  to  render  a  decision  deter- 
mining the  regularity  of  a  reassessment,  was 
unconstitutional,  as  an  attempt  to  confer  ju- 
dicial powers  upon  such  bodies  contrary  to 
the  Constitution ;  but  the  court  held  the  law 
valid.  So,  also,  the  railroad  commission  act 
was  attacked  on  like  grounds;  it  being  con- 
tended that  the  attempt  to  vest  power  in 
that  body  to  determine  the  necessity  for  rail- 
road track  connections  and  to  direct  such 
connections  was  void  under  this  provision  of 
the  Constitution.  But  the  contention  was 
held  not  sound;  the  court  saying:  "  *  •  * 
While  there  is  no  question  that  the  Consti- 
tution of  the  state  recognizes  a  division  of 
the  powers  of  the  state  into  three  separate 
co-ordinate  departments,  viz.,  legislative,  ex- 
ecutive, and  judicial,  it  is  well  established 
that  the  special  jurisdiction  of  each  is  un- 
derstood to  be  applied  In  a  limited  sense, 
and  it  Is  not  meant  that  they  must  be  kept 
wholly  and  entirely  distinct  without  any  con- 
nection or  dependence  whatever  or  connect- 
ing link  between  them.  Or,  as  was  said  by 
this  court  in  Belllngham  Bay  Imp.  Co.  v. 
New  Whatcom,  20  Wash.  53,  64  Pac  774,  if 
all  quasi  judicial  powers  were  taken  from 
administrative  and  executive  officers,  the 
courts  would  be  incumbered  with  useless  lit- 
igation, and  the  administration  of  the  gov- 
ernment would  become  so  expensive  that  It 
would  be  intolerable.  This  question  was  ex- 
amined at  length  in  that  case,  and  many 
cases  reviewed,  and  the  logic  of  the  opinion 
and  the  conclusion  reached  is  opposed  to  ap- 
pellant's contention.  In  addition  to  this,  no 
case  has  been  cited  by  appellant,  nor  have 
we  been  able  to  find  any,  which  sustains  the 
view  contended  for."   State  ex  rel.  Oregon 
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R.,  etc.,  Co.,  v.  B.  B.  Com.,  52  Wash.  17,  100 
Pac  170. 

It  Is  manifest,  as  these  cases  indicate,  that, 
if  the  courts  must  be  called  upon  to  decide' 
every  question  involving  discretion  or  Judg- 
ment, it  will  have  work  thrust  upon  it  ex- 
ceeding its  capacity,  and  that  the  state  will 
be  greatly  hampered  in  the  ordinary  admin- 
istration of  its  everyday  affairs.  While  it 
may  not  be  easy  to  point  out  the  dividing 
line  between  powers  that  are  so  clearly  judi- 
cial that  they  must  be  exercised  by  the  courts 
and  powers  that  pertain  to  the  due  admin- 
istration of  the  laws  by  the  executive  and 
administrative  officers  of  the  state,  we  are 
confident  that  the  powers  conferred  by  this 
act  belong  to  the  latter  class  rather  than  the 
former. 

The  relators  complain  of  the  manner  by 
which  they  were  attempted  to  be  brought  be- 
fore the  commissioner.  It  seems  that  a  no- 
tice in  the  form  of  subpoena  was  served  up- 
on them,  reciting  the  contents  of  the  com- 
plaint against  them,  and  citing  them  to  ap- 
pear at  a  date  named  therein.  It  is  urged 
that  this  proceeding  is  without  statutory  au- 
thority. But  we  think  this  not  a  fatal  ob- 
jection. The  statute,  while  not  very  clear, 
seemingly  contemplates  notice  to  the  default- 
ing party,  although  no  form  of  notice  is  pre- 
scribed by  the  act  This  being  true,  any 
timely  notice  wjilch  informs  him  of  the  ac- 
cusation against  bim,  and  gives  him  an  op- 
portunity to  defend  against  such  accusation, 
would  be  sufficient  The  notice  in  this  in- 
stance complied  with  these  requisites. 

Counsel  representing  interests  adverse  to 
the  relators  have  by  leave  of  court  filed  a 
brief  in  which  It  is  contended  that  the  stat- 
ute of  1805,  under  which  the  relators  pur- 
chased, was  repealed  by  Implication  by  tbe 
subsequent  statutes  relating  to  the  sale  and 
disposal  of  tldelands.  A  number  of  statutes, 
It  is  true,  bave  been  enacted  since  1895  which 
relate  to  the  sale  and  disposal  of  the  tide- 
lands  of  the  state;  but  they  relate  to  tide- 
lands  generally  and  provide  for  the  disposi- 
tion of  the  state's  fee  in  the  same,  while  the 
statute  here  in  question  is  limited  and  spe- 
cial, both  as  to  the  character  of  the  tide- 
lands  to  be  conveyed  and  the  purposes  for 
which  they  may  be  conveyed.  The  rule  is 
that  a  general  statute  does  not  repeal  a  spe- 
cial one,  unless  such  is  the  plain  legislative 
intent  even  when  they  may  contain  some- 
what inconsistent  provisions.  But  here  no 
such  intent  can  be  inferred.  On  the  con- 
trary, the  inferences  are  all  the  other  way. 
The  general  statutes  in  terms  recite  the  acts 
intended  to  be  repealed,  and  this  special  act 
is  not  enumerated,  thus  plainly  negativing 
any  intent  to  work  its  repeal.  Moreover,  the 
two  acts  can  exist  together,  each  operative 
in  its  own  sphere  without  any  necessary  con- 
flict 


We  think  the  application  for  the  writ 
should  be  denied,  and  it  is  so  ordered. 

PARKER  and  MOUNT,  JJ.,  concur. 

RUDKIN,  J.  (concurring).  I  have  grave 
doubts  as  to  the  validity  of  a  statute  con- 
ferring power  on  the  commissioner  of  public 
lands  to  declare  a  forfeit  of  a  grant  of 
state  lands  for  breach  of  a  condition  subse- 
quent I  also  doubt  whether  prohibition  will 
He  against  that  officer,  but  if  so,  I  am  con- 
vinced that  this  court  has  no  original  Juris- 
diction to  grant  the  writ  State  ex  ret 
White  v.  Board,  23  Wash.  700,  63  Pac  532; 
Wlnsor  v.  Bridges,  24  Wash.  540,  64  Pac. 
780 ;  State  ex  rel.  Pelton  v.  Boss,  89  Wash. 
399,  81  Pac.  865.  In  Winsor  v.  Bridges,  su- 
pra, the  court  said:  "We  conclude  that  orig- 
inal Jurisdiction  to  issue  the  statutory  writ 
of  prohibition  against  the  board  of  state 
land  commissioners  to  arrest  their  contem- 
plated action  in  selling  or  leasing  the  lands 
in  controversy  is  in  the  superior  court,  and 
not  in  this  court  and  we  have  no  original 
Jurisdiction  in  the  premises,  and  for  that  rea- 
son we  will  not  pass  on  the  merits  of  the  ap- 
plication. These  can  only  be  inquired  into 
on  appeal.  The  writ  should  be  denied,  for 
lack  of  original  jurisdiction,  and  these  pro- 
ceedings dismissed." 

For  these  reasons  I  concur  in  the  Judg- 
ment denying  the  writ 

GOSE,  J.  I  concur  with  the  view  express- 
ed by  Judge  RUDKIN. 


PELSINGER  v.  QUINN. 

(Supreme  Court  of  Washington.    Feb.  10, 
1911.) 

1.  Taxation  (|  708*)  —  Redemption  —  Fore- 
closure— Process. 

Under  Bern.  &  Bal.  Code,  |  228,  aubds.  1-7, 
providing  that  an  affidavit  for  service  of  sum- 
mons .by  publication  must  state  the  existence 
of  one  of  the  cases  mentioned  in  the  section, 
and  subdivision  8,  applying  to  foreclosure  of  tax 
liens,  requiring  the  affidavit  to  allege  that  de- 
fendant was  a  nonresident  of  the  state,  has 

Sroperty  therein,  and  that  the  court  has  juris- 
iction  of  the  subject-matter,  a  tax  foreclosure 
proceeding  based  on  an  affidavit  containing  no 
averment  that  defendant  had  property  in  the 
state  and  that  the  court  had  jurisdiction  of 
the  subject-matter,  was  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SS  1291-1297;  Dec.  Dig.  8  708.*] 

2.  Process  (|  96*) — Publication  —  Ajtida- 
vrr. 

An  affidavit  for  publication  must  comply 
strictly  with  the  statute,  and  an  affidavit  omit- 
ting one  of  the  statements  specifically  required 
by  the  statute  is  not  sufficient. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent.  Dig.  §5  108-120;  Dec.  Dig.  |  96  *J 

Budkln  and  Chadwick,  JJ.,  dissenting. 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County ;  J.  D.  Hinkle,  Judge. 
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Action  by  William  Felsinger  against  Max 
F.  Quinn  to  quiet  title.  From  an  order  sus- 
taining a  demurrer  to  the  complaint,  plaintiff 
appeals.  Reversed  and  remanded,  with  In- 
structions. 

Cannon  &  Lee,  George  M.  Ferris,  and 
Charles  E.  Swan,  for  appellant  P.  F.  Quinn, 
for  respondent 

GROW,  J.  The  complaint  in  substance, 
alleged  that  the  appellant  is  the  owner  of 
certain  lots  in  the  city  of  Spokane,  on  which 
taxes  for  the  years  1904,  1905,  1906,  and 
1907  were  not  paid ;  that  a  certificate  of 
delinquency  was  Issued  to  the  respondent 
who  thereafter  Instituted  an  action  In  the 
superior  court  of  Spokane  county  to  fore- 
close the  same,  and  attempted  to  obtain  serv- 
ice by  publication  upon  William  Felsinger, 
the  defendant  therein,  now  appellant  here- 
in; that  the  publication  was  based  upon 
the  following  affidavit  filed  in  the  fore- 
closure action:  "(Title  of  Court  and  Cause.) 
State  of  Washington,  County  of  Spokane, 
88.:  P.  F.  Quinn  being  first  duly  sworn 
on  oath  says:  That  he  Is  the  attorney  and 
has  been  the  attorney  for  plaintiff  in  the 
above  entitled  action ;  that  he  has  made  dili- 
gent Inquiry  as  to  the  residence  of  defend- 
ant and  baa  been  unable  to  ascertain  his 
present  address;  that  the  plaintiff  has  a 
good  cause  of  action  against  defendant 
which  is  set  forth  in  the  complaint  and  that 
it  would  be  useless  and  inexpedient  to  at- 
tempt personal  service  as  he  believes  defend- 
ant Is  a  nonresident  of  the  state  of  Wash- 
ington, and  further  affiant  sayeth  not  P.  F. 
Quinn.  Subscribed  and  sworn  to  before  me 
this  12th  day  of  June,  1908.  O.  F.  Eaton, 
Dep.  Clerk  for  Washington,  Residing  at 
Spokane,  Wash. ;"  that  the  affidavit  was  in- 
sufficient; that  the  court  never  acquired 
jurisdiction  of  the  defendant;  and  that  the 
judgment  rendered  upon  such  attempted  serv- 
ice, the  sale  thereunder,  and  the  tax  deed 
issued  by  the  county  treasurer  were  void. 
Tender  of  the  delinquent  taxes,  Interest  and 
costs  to  the  treasurer  of  Spokane  county 
was  alleged,  it  being  further  alleged  that 
Max  F.  Quinn  was  absent  from  the  state 
of  Washington,  and  that  tender  could  not  be 
made  to  him. 

The  only  question  presented  to  this  court 
is  the  sufficiency  of  the  complaint  It  seems 
to  be  conceded  In  the  briefs  of  both  parties 
that  if  the  affidavit  above  set  forth  was  not 
sufficient  the  complaint  stated  a  cause  of 
action,  but  that  if  it  was  sufficient  the 
•demurrer  was  properly  sustained.  It  will 
foe  noticed  that  the  affidavit  failed  to  state 
the  existence  of  any  one  of  the  causes 
specified  in  subdivisions  1  to  7,  inclusive,  of 
section  228,  Rem.  &  Bal.  Code.  This  section 
is  applicable  to  tax  foreclosure  proceedings 
commenced  by  a  private  party.  Williams  v. 
PIttock,  35  Wash.  271,  77  Pac  385.  There 
being  no  allegation  In  the  affidavit  that  the 
defendant  had  property  within  this  state, 


or  that  the  court  had  Jurisdiction  over  the 
subject-matter  of  the  action,  the  appellant 
contends  it  did  not  Justify  publication  of 
summons,  and  that  no  jurisdiction  was  ob- 
tained. Section  228,  supra,  expressly  re- 
quires a  statement  in  the  affidavit  of  the 
existence  of  at  least  one  of  the  cases  In  the 
section  mentioned.  Subdivision  3  applies  to 
the  foreclosure  of  a  tax  lien,  and  the  affida- 
vit therefore  should  have  stated,  not  only 
that  the  defendant  was  a  nonresident  of 
the  state  of  Washington,  but  also  that  be 
had  property  therein,  and  that  the  court 
had  jurisdiction  of  the  subject-matter  of  the 
action.  An  attempted  affidavit  for  service 
by  publication,  which  entirely  omits  allega- 
tions expressly  required  by  the  statute,  is 
without  vitality  or  force,  and  when  filed 
leaves  the  party,  on  whose  behalf  it  Is  made, 
in  no  better  position  than  if  no  affidavit 
had  been  filed.  In  McManus  v.  Morgan,  38 
Wash.  628,  80  Pac.  786,  a  similar  action,  our 
holding  was  substantially  to  this  effect: 
Where  jurisdiction  of  a  defendant  depends 
upon  service  by  publication,  the  making  of 
the  affidavit  for  publication,  In  strict  com- 
pliance with  the  statute  Is  as  essential  to 
obtaining  such  jurisdiction,  as  the  publica- 
tion of  the  summons  itself,  and  an  affidavit 
which  does  not  contain  all  the  statements 
specifically  required  by  the  statute  is  not  suf- 
ficient to  authorize  publication  of  summons 
or  confer  jurisdiction.  In  Gllmore  v.  Lamp- 
man,  86  Minn.  493,  90  N.  W.  1113,  91  Am. 
St  Rep.  376,  the  Supreme  Court  of  Minne- 
sota, commenting  upon  a  section  of  the  Code 
of  that  state  substantially  the  same  as  sec- 
tion 228,  supra,  observed :  "In  this  case  the 
affidavits  themselves  were  wholly  deficient 
because  they  did  not  state  that  respondent 
had  property  in  the  state  of  Minnesota.  The 
affidavit  itself  Is  the  prerequisite  upon  which 
Jurisdiction  is  based,  and  it  must  contain  and 
state  positively  all  of  the  facts  required 
.by  the  statute.  When  a  proceeding  is  com- 
menced to  obtain  service  by  publication,  the 
defendant  has  the  right  to  examine  the  affi- 
davit on  file,  and  to  govern  his  conduct  ac- 
cordingly. It  Is  immaterial  that  the  com- 
plaint contains  the  information  wanting  In 
the  affidavit  for  the  Interested  party  Is  not 
required  to  examine  the  complaint  to  as- 
certain the  facts.  Whatever  may  have  been 
the  holdings  In  some  jurisdictions,  we  know 
of  no  case  where,  under  a  similar  statute, 
it  has  been  held  that  the  affidavit  may  be 
aided  by  reference  to  other  papers  of  record. 
It  has  become  the  well-recognized  and  settled 
rule  In  this  state  that  the  affidavit  must  be 
complete  In  itself  as  to  all  material  matters, 
and  we  hold  that  the  affidavits  in  question 
are  Insufficient  and  did  not  confer  Jurisdic- 
tion." 

The  complaint  In  this  action  pleads  in  haec 
verba  the  only  affidavit  filed  In  the  tax  fore- 
closure proceeding,  and  In  substance  alleged 
that  the  only  attempted  service  was  one  by 
publication  based  thereon.    The  tax  fore- 
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closure  was  not  prosecuted  by  the  county,  but 
by  a  private  Individual.  The  affidavit  was 
not  sufficient.  The  complaint  therefore  stat 
ed  a  cause  of  action. 

Reversed  and  remanded,  with  instructions 
to  overrule  the  demurrer. 

DUNBAR,  O.  J.,  and  MORRIS,  J.,  concur. 
RUDKIN  and  CHADWICK,  JJ.,  dissent. 

RUDKIN,  J.  I  dissent  Section  228,  Rem. 
&  Bal.  Code,  provides  tbat:  "When  the  de- 
fendant cannot  be  found  within  tbe  state 
(of  which  the  return  of  the  sheriff  of  the 
county  in  which  the  action  is  brought,  that 
tbe  defendant  cannot  be  found  in  the  county, 
Is  prima  fade  evidence),  and  upon  the  filing 
of  an  affidavit  of  the  plaintiff,  his  agent 
or  attorney,  with  the  clerk  of  the  court,  stat- 
ing that  he  believes  that  the  defendant  is  not 
a  resident  of  the  state,  or  cannot  be  found 
therein,  and  that  he  has  deposited  a  copy 
of  the  summons  and  complaint  in  the  post- 
office,  directed  to  the  defendant  at  his  place 
of  residence,  unless  it  is  stated  in  the  affi- 
davit that  such  residence  is  not  known  to 
the  affiant,  and  stating  the  existence  of  one 
of  the  cases  hereinafter  specified,  the  serv- 
ice may  be  made  by  publication  of  the  sum- 
mons, by  the  plaintiff  or  his  attorney  in 
either  of  the  following  cases:  •  *  *  6. 
When  the  action  is  to  foreclose,  satisfy,  or 
redeem  from  a  mortgage,  or  to  enforce  a  lien 
of  any  kind  on  real  estate  in  the  county 
where  the  action  is  brought,  or  satisfy  or 
redeem  from  the  same.   •   *   * " 

The  specific  objection  urged  against  the 
affidavit  under  consideration  is  its  failure 
to  allege  that  the  tax  foreclosure  proceed- 
ing was  an  action  to  foreclose  a  Hen  against 
real  property  situate  In  the  county  where 
tbe  action  was  brought — a  fact  that  of  ne- 
cessity appeared  on  the  face  of  the  verified 
complaint  in  that  action.  I  am  willing  to 
concede  that  statutes  authorizing  the  service 
of  summons  by  publication  must  be  strictly 
construed,  but  it  seems  to  me  the  purpose 
of  the  affidavit  is  fully  satisfied  when  the 
jurisdictional  facts  appear  elsewhere  in  the 
record.  Many  of  the  matters  set  forth  in 
the  seven  subdivisions  of  section  228,  supra, 
do  not  ordinarily  appear  on  tbe  face  of  the 
record,  and  as  to  these  the  statute  is  man- 
datory, but  I  cannot  yield  my  assent  to  the 
proposition  that  the  mere  failure  of  the  af- 
fidavit to  state  that  the  action  is  one  to 
foreclose  a  lien  on  real  property,  when  such 
fact  of  necessity  already  appears  of  record, 
is  fatal  to  the  jurisdiction  of  the  court ;  for 
the  jurisdiction  depends  upon  the  character 
of  the  action  as  disclosed  by  the  entire  rec- 
ord, and  not  upon  the  simple  averments  of 
the  affidavit  It  has  frequently  been  held 
that  informal  or  defective  affidavits  for  at- 
tachments, or  for  service  by  publication,  are 
aided  and  supplemented  by  verified  com- 


plaints, and  it  seems  to  me  that  this  rule  is 
a  sound  one,  especially  as  to  mere  formal 
matters  such  as  the  nature  of  the  action  of 
which  the  complaint  itself  is  the  best  and 
primary  evidence.  1  Wade  on  Attachment.  § 
63;  4  Cyc.  470;  17  Ency.  of  PI.  &  Pr.  76. 
In  Stiles  v.  James,  2  Wash.  Ter.  194,  2  Pac. 
188,  it  was  held  that  failure  of  the  complaint 
to  allege  that  the  property  or  some  part 
thereof  was  at  the  time  of  the  commencement 
of  the  action  in  the  county  in  which  the  ac- 
tion was  brought  was  aided  by  the  sheriff's 
return  showing  that  fact  In  Coleman  v. 
Cravens,  41  Wash.  1,  82  Pac.  1005,  It  was 
contended  that  notice  of  an  application  for 
the  appointment  of  a  guardian  was  Insuffi- 
cient for  the  reason  that  no  affidavit  of  non- 
residence  was  filed,  but  in  answer  to  this 
contention  the  court  said :  "The  statute  pro- 
vides that,  upon  the  presentation  of  a  peti- 
tion, the  court  shall  cause  notice  to  be  serv- 
ed on  the  insane  person  and  on  the  person 
having  the  care,  custody,  and  control  of  such 
insane  person.  Laws  1903,  p.  242,  §  1.  The 
verified  petition  should  set  forth  the  resi- 
dence of  the  insane  person  so  that  the  court 
may  cause  the  proper  notice  to  be  given. 
That  was  done  in  this  case,  the  petition  was 
duly  verified,  and  the  necessity  for  filing  a 
second  affidavit  setting  forth  the  same  facts 
is  not  apparent"  True,  in  that  case  the  stat- 
ute did  not  require  an  affidavit  of  nonresl- 
dence,  but  it  did  require  that  the  fact  of 
nonresldence  should  appear,  and  while  the 
nature  of  the  action  should  appear  of  record, 
why  it  should  appear  more  than  once,  or 
why  a  failure  to  have  It  so  appear  should  de- 
feat the  jurisdiction  of  the  court  I  confess 
I  do  not  know. 

The  Judgment  of  the  court  below  should  be 
affirmed. 

CHADWICK,  J.,  concurs. 


STATE  ex  rel.  DAVIS  v.  SUPERIOR 
COURT  OP  FRANKLIN 
COUNTY  et  al. 
(Supreme  Court  of  Washington.   Feb.  7,  1911.) 
Elections  (|  305*)— Contest— Appeal— Pro- 

CEEDING9 

Rem.  &  Bal.  Code,  §  4956,  permits  eithet 
party  to  an  election  contest  to  appeal  to  the 
Supreme  Court ;  and  section  4957  provides  that 
whenever  an  election  is  annulled  by  the  judg- 
ment of  the  superior  court  and  no  appeal  has 
been  taken  within  10  days,  the  certificate  of 
election,  if  any  has  been  issued,  shall  be  void. 
Held,  that  a  judgment  for  one  of  the  parties 
in  an  election  contest  canceling  the  certificate 
of  election  issued  to  the  other  party,  was  not 
stayed  or  superseded  by  a  simple  appeal  by  the 
other  party. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  S  305.»] 

Department  2.  Prohibition  by  the  State, 
on  the  relation  of  T.  V.  Davis,  against  the 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  A  Rep'r  Index©* 
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Superior  Court  of  Franklin  County  and  an- 
other. Alternative  writ  quashed. 

Horrigan,  Coad,  Drlscoll  &  Leonard,  for 
plaintiff.  H.  B.  Noland,  for  defendants. 

RUDKIN,  J.  At  the  last  general  election, 
held  on  the  8th  day  of  November,  1910,  the 
relator,  T.  V.  Davis,  and  one  J.  W.  Haya 
were  rival  candidates  for  the  office  of  sheriff 
in  Franklin  county  of  this  state.  A  canvass 
of  the  vote  showed  522  votes  for  the  relator 
against  515  votes  for  bis  opponent,  and  a 
certificate  of  election  was  duly  Issued  to  the 
former  by  the  county  auditor  on  the  18th  day 
of  November,  1910.  On  the  same  day  the 
relator  qualified  by  taking  the  oath  prescrib- 
ed by  law.  Thereafter,  and  within  the  time 
limited  by  law,  a  statutory  contest  was  In- 
stituted by  Hays  against  the  election  of  the 
relator,  the  particular  grounds  of  which  are 
not  at  this  time  material.  On  the  hearing 
of  the  contest  the  court  found  that  the  plain- 
tiff, Hays,  received  631  votes,  and  the  relat- 
or, Davis,  514  votes,  and  gave  Judgment  de- 
claring "that  plaintiff,  J.  W.  Hays,  was  elect- 
ed to  the  office  of  sheriff  of  Franklin  county, 
Washington,  at  the  general  election  held  No- 
vember 8,  1910,  and  the  said  plaintiff  Is  en- 
titled to  take  and  hold  said  office  of  cpunty 
sheriff  for  said  county  for  the  term  of  two 
years  commencing  on  the  9th  day  of  January, 
1911,  and  the  certificate  of  election  Issued  by 
the  county  auditor  of  said  county  to  the  de- 
fendant should  be  and  the  same  hereby  Is 
canceled  and  decreed  to  be  void,  and  of  no 
force  and  effect,  and  the  returns  of  said  elec- 
tion should  be,  and  they  hereby  are,  correct- 
ed and  made  to  conform  to  the  actual  and 
true  count  of  the  ballots  actually  voted  and 
as  tallied  by  the  court  In  the  findings  filed 
herein." 

This  Judgment  was  entered  of  record  on 
the  7th  day  of  December,  1910,  and  on  the 
12th  day  of  December  following  the  relator 
gave  written  notice  of  appeal  therefrom  to 
this  court,  and  filed  the  common  form  of  cost 
bond  In  the  sum  of  $200.  On  the  9th  day  of 
January,  1911,  the  plaintiff  in  the  contest 
proceeding  qualified  as  sheriff  and  entered 
upon  the  discharge  of  his  duties  as  such.  On 
the  following  day  he  presented  to  the  court 
an  affidavit  or  complaint  charging  and  al- 
leging that  the  defendant  In  the  contest  pro- 
ceeding, the  relator  herein,  refused  to  sur- 
render up  the  office  of  sheriff  in  obedience 
to  the  Judgment  of  the  court,  and  prayed 
that  he  be  cited  to  appear  and  show  cause, 
if  any  he  had,  why  he  should  not  be  punish- 
ed as  for  a  contempt  The  relator  appeared 
in  obedience  to  the  citation  and  objected  to 
the  Jurisdiction  of  the  court;  but  his  objec- 
tion was  overruled,  and  the  matter  was  set 
for  hearing  on  January  12, 1911.  The  relator 
thereupon  applied  to  this  court  for  a  writ 


of  prohibition,  to  restrain  the  court  below 
from  further  proceeding  In  the  contempt  mat- 
ter, and  the  case  4s  now  before  us  for  final 
determination,  on  the  return  to  the  alter- 
native writ  heretofore  issued  by  this  court. 
The  contentions  of  the  respective  parties  in 
brief  are  these:  The  relator  contends  that 
the  Judgment  in  the  contest  proceeding  was 
superseded  by  his  appeal  therefrom,  while 
the  defendants  contend  that  such  Judgment 
is  self-executing  and  cannot  be  stayed  or  su- 
perseded pending  an  appeal. 

Section  4956,  Rem.  &  Bal.  Code,  relating  to 
election  contests,  provides  that  "either  party, 
feeling  himself  aggrieved  by  the  Judgment 
of  said  court,  may  appeal  therefrom  to  the 
Supreme  Court,  as  in  other  cases  of  appeal 
thereto."  The  next  section  provides  that, 
"whenever  an  election  shall  be  annulled  and 
set  aside  by  the  judgment  of  the  superior 
court,  when  no  appeal  has  been  taken  there- 
from within  ten  days,  such  certificate  or  com- 
mission, if  any  have  been  Issued,  shall  be 
thereby  rendered  void."  If  section  4956 
stood  alone,  it  is  manifest  that  an  appeal 
would  not  operate  as  a  supersedeas,  unless  a 
supersedeas  bond  was  given  and  filed  In  an 
amount  fixed  by  the  court,  under  the  general 
statutes  governing  appeals  to  this  court. 
Rem.  &  Bal.  Code,  §  1722. 

The  relator  contends,  however,  that  inas- 
much as  section  4957  expressly  declares  that 
the  certificate  or  commission  shall  be  ren- 
dered null  and  void  by  the  Judgment,  when 
no  appeal  has  been  taken  therefrom  within 
10  days,  the  converse  of  this  must  be  true, 
and,  if  an  appeal  is  taken  within  the  10 
days,  the  certificate  or  commission  is  not  ren- 
dered null  and  void,  but  remains  of  full 
force  and  effect  We  cannot  agree  with  this 
contention.  The  sole  purpose  of  the  latter 
section  Is  to  limit  the  time  for  prosecuting 
an  appeal  to  the  10  days  specified,  and  not  to 
supersede  the  Judgment  or  affect  Its  finality 
in  any  way.  The  moment  the  Judgment  is 
entered  by  a  court  of  competent  Jurisdic- 
tion, the  certificate  or  commission  is  render- 
ed null  and  void,  and  so  continues  until  the 
judgment  Is  vacated  or  set  aside.  The  dec- 
laration that  it  shall  become  null  and  void, 
if  no  appeal  is  taken  within  the  10  days, 
means  simply  that  at  the  expiration  of  that 
time  the  judgment  becomes  a  finality,  and 
cannot  be  thereafter  appealed  from.  For 
this  reason  we  are  clearly  of  opinion  that  a 
judgment  such  as  was  rendered  by  the  court 
below  in  the  contest  case  is  not  stayed  or 
superseded  by  a  simple  appeal ;  but  whether 
It  is  self-executing,  or  can  be  stayed  or  super- 
seded by  the  giving  of  a  proper  bond,  we 
deem  it  unnecessary  to  inquire. 

The  alternative  writ  is  therefore  quashed. 

DUNBAR,  C.  J.,  and  CHADWIOK,  MOR- 
RIS, and  CROW,  JJ.,  concur. 
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McSORLEY  t.  BULLOCK. 
(Sapreme  Court  of  Washington.  Feb.  7,  1911.) 

1.  Trusts  (If  107, 110*)— Constructive  Trow 
—Evidence. 

The  burden  of  proof  of  a  constructive  trust 
in  on  the  party  claiming  it,  and  the  evidence 
must  be  clear  and  convincing. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
EHg.  H  157,  160;  Dec.  Dig.  ||  107,  110.«] 

2.  Thusts  (|  110*)— Constructive  Trust— 
Evidence. 

In  action  for  the  valae  of  a  stock  of  goods 
purchased  by  defendant  at  a  sale  in  bankruptcy, 
evidence  held  to  show  that  the  property  was 
bought  for  the  benefit  of  plaintiff  who  was  to 
reimburse  defendant  for  the  cost,  the  goods  to 
stand  as  security  therefor,  and  not  for  defend- 
ant's own  benefit 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec 
Dig.  {  110.*] 

3.  Trusts  ({  02%*)— Constructive  Trust- 
Evidence. 

In  an  action  for  conversion,  where  plaintiff 
claimed  defendant  had  bought  property  to  be 
held  in  trust  for  him,  it  is  immaterial  who  had 
the  possession  of  the  property  as  far  as  the  stat- 
ute of  frauds  is  concerned,  for  constructive 
trusts  are  not  within  the  statute. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  |  141;  Dec.  Dig.  |  92%  •] 

4.  Trover  and  Conversion  (|  44*)— Damages. 

The  measure  of  damages  for  conversion  of 
property  by  a  constructive  trustee  is  the  market 
value  at  the  time  of  the  conversion,  with  inter- 
eat 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  ||  260,  261 ;  Dec.  Dig.  § 
44.  J 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Robert  H.  Lindsay, 
Judge  pro  tern. 

Action  by  Hugh  McSorley  against  J.  W. 
Bullock.  From  a  Judgment  for  defendant 
plaintiff  appeals.  Reversed  and  remanded, 
with  instructions  to  enter  judgment  for 
plaintiff. 

Brady  &  Rummens,  for  appellant  Fred  H. 
Peterson  and  Philip  D.  MacBride,  for  re- 
spondent 

DUNBAR,  O.  J.  The  appellant  brought 
this  action  against  respondent  to  recover  $1,- 
861.73,  the  alleged  reasonable  value  of  a  cer- 
tain stock  of  goods,  alleged  to  have  been  the 
property  of  the  appellant  and  converted  to 
his  own  use  by  the  respondent  The  allega- 
tions of  the  complaint  are  to  the  effect  that  a 
certain  stock  of  goods  which  belonged  to  a 
corporation  which  was  in  bankruptcy,  the 
goods  being  in  the  hands  of  a  receiver,  were 
to  be  sold  by  the  receiver  under  the  direc- 
tion of  the  referee  in  bankruptcy;  that  ap- 
pellant had  an  interest  in  the  corporation 
and  the  goods,  and,  being  desirous  of  pur- 
chasing the  same  at  the  receiver's  sale,  made 
an  arrangement  with  the  respondent  to  bid 
the  same  in  for  him,  and  to  take  the  bill  of 
sale  for  the  same  for  his  security  until  he 
<the  appellant)  should  refund  the  amount  of 
money  so  advanced,  and  agreed  upon  the 
time  and  upon  a  reasonable  payment  to  the 


respondent  for  the  money  advanced  and  for 
his  time;  that  shortly  after  the  receiver's 
sale,  the  respondent  converted  the  goods  to 
his  own  use  and  sold  them  to  a  third  party. 
This  complaint  was  denied  by  the  respond- 
ent his  contention  being  that  he  bought  the 
goods  on  his  own  account  having  had  no 
agreement  whatever  with  the  appellant  in 
regard  to  the  same.  Upon  these  issues  the 
case  went  to  trial  without  a  jury,  and  a  judg- 
ment was  rendered  that  the  plaintiff  take 
nothing  by  his  complaint  and  that  the  cause 
be  dismissed.  From  this  judgment  this  ap- 
peal is  prosecuted. 

The  court  made  no  findings  of  fact  or  con- 
clusions of  law.  It  is  conceded  that  this 
agreement,  if  any,  was  an  oral  agreement. 
The  testimony  is  absolutely  conflicting.  If 
the  testimony  of  the  appellant  is  true,  the 
respondent  was  acting  as  his  trustee  in  the 
transaction,  and,  it  being  conceded  that  he 
converted  to  his  own  use  the  stock  of  goods 
in  question,  he  is  bound  to  the  appellant  for 
their  value.  If,  on  the  other  hand,  the  tes- 
timony of  the  respondent  is  true,  the  appel- 
lant had  no  interest  whatever  in  said  goods. 
There  is  no  possible  way  of  reconciling  the 
testimony.  The  appellant  McSorley  testified: 
That  being  anxious  to  obtain  this  stock  of 
goods  and  having  failed  to  obtain  the  money 
from  other  sources  to  bid  them  in  at  the  re- 
ceiver's sale,  upon  the  day  of  the  sale,  about 
10  o'clock  in  the  forenoon— the  sale  occur- 
ring in  the  middle  of  the  afternoon— he  call- 
ed the  respondent  up  by  telephone,  told  him 
of  his  desires  in  regard  to  the  purchase,  and 
asked  him  to  advance  the  money.  That  re- 
spondent answered,  saying:  "Why,  that  is  a 
surprise  to  me.  Yes ;  I  will  be  right  down  in 
a  few  minutes."  That  in  response  to  the 
telephone  the  respondent  did  come  down  to 
the  store  where  these  goods  were  in  the  pos- 
session of  the  appellant  That  they  talked 
the  matter  over,  and  respondent  Informed  ap- 
pellant that  he  had  a  lot  of  money  In  his 
pocket  which  he  got  on  his  way  down.  That 
they  made  the  arrangement  alleged  in  the 
complaint  That  appellant  informed  Bullock 
that  they  would  have  to  be  in  a  hurry  as  the 
sale  was  to  take  place  at  2  o'clock,  and  that 
they  had  better  go  and  have  an  agreement 
drawn  up.  That  they  'then  repaired  to  the 
office  of  Judge  Gay,  who  was  at  that  time  a 
practicing  attorney  in  Seattle.  That  before 
Judge  Gay  made  his  appearance,  Bullock 
said  to  McSorley:  "  'Well,  Mac,  how  are  you 
going  to  fix  me  up  on  this?'  'Well,'  I  says,  'I 
will  tell  you.'  I  says :  'I  want  money  enough 
to  buy  this  stuff  with  and  I  will  pay  you 
for  the  use  of  your  money,  and  as  security 
you  take  the  bill  of  sale  in  your  name  for 
about  three  weeks,  and  I  will  be  able  to  pay 
you  back.'  Mr.  Bullock  said:  'That  is  per- 
fectly satisfactory,  Mac.  That  is  all  right 
Let's  go  in  and  see  Mr.  Gay.* "  That  he  in- 
formed Bullock  that  he  would  put  in  a  spe- 
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cial  sale  of  the  goods  In  order  to  get  his  mon- 
ey back  quickly,  and  that  Mr.  Bollock  replied 
that  that  would  be  a  capital  Idea.  That  he 
told  Bullock  he  would  pay  him  a  reasonable 
amount  for  the  use  of  his  money  and  for  his 
trouble.  This  conversation  is  denied  in  toto 
by  Bullock,  and  he  disclaims  ever  having  had 
any  conversation  with  McSorley  on  the  sub- 
ject He  does  admit,  however,  having  gone 
to  Judge  Gay's  office  with  McSorley  for  some 
purpose,  and  says  that  it  was  for  the  pur- 
pose of  having  Gay  draw  up  a  bid  for  him. 

If  the  testimony  stopped  here,  conceding 
the  witnesses  to  be  of  equal  reputation  and 
standing,  and  considering  that  their  testi- 
mony was  heard  by  the  lower  court,  and 
that  the  burden  of  proof  was  upon  McSorley 
to  establish  his  claim,  we  would  be  compelled 
to  affirm  this  judgment  But  outside  of  the 
testimony  on  other  propositions,  which  is 
not  important  in  determining  the  main  ques- 
tion, there  is  testimony  upon  the  direct  ques- 
tion as  to  whether  or  not  this  contract  was 
made,  which  seems  to  us  to  turn  the  scales  in 
favor  of  appellant  If,  as  Bullock  says,  Mc- 
Sorley had  no  interest  in  the  affair,  it  is  dlffl- 
rult  to  understand  why  McSorley  would  be 
accompanying  him,  on  these  trips  to  the  office 
of  Judge  Gay  and  to  other  places  mentioned 
in  the  testimony,  and  why  he  would  appear 
so  actively  in  the  transaction.  But  the  tes- 
timony of  Judge  Gay  was  to  the  effect  that 
McSorley  and  Bullock  called  upon  him  that 
afternoon;  that  McSorley  was  an  old  client 
of  his ;  that  he  took  such  an  Interest  in  Mo 
Sox-lev's  obtaining  these  goods  that  he  went 
down  to  Judge  Hoyt's  office  and  obtained  the 
postponement  of  the  sale  for  an  hour  or 
more;  that  the  matter  was  talked  over  in 
his  presence ;  that  in  Bullock's  presence  Mc- 
Sorley made  the  statement  that  Mr.  Bullock 
was  going  to  buy  this  property  for  him ;  that 
the  sale  had  been  put  off  really  to  wait  for  Mc- 
Sorley's bid;  that  Judge  Hoyt  referee  in  bank- 
ruptcy, had  continued  it  from  time  to  tune  to 
get  McSorley's  bid,  wanting  to  give  him  the 
best  show,  and  they  fixed  it  up ;  that  at  that 
time  he  asked  Bullock  and  McSorley  if  they 
wanted  a  contract  drawn  between  them  to 
show  the  nature  of  that  transaction,  to  which 
Mr.  Bullock  said  In  reply :  "No ;  we  under- 
stand each  other  thoroughly,  and  there  will 
be  no  necessity  for  any  contract  We  have 
not  much  time  anyway.  We  will  have  to 
hurry  to  get  over  there."  That  the  general 
trend  of  the  conversation  was  that  Bullock 
was  buying  it  for  McSorley.  And  the  wit- 
ness concluded  by  saying :  "That was  my  ab- 
solute belief  at  that  time  from  what  they 
said."  The  testimony  of  Walter  McClure, 
the  attorney  for  the  receiver,  was  to  the  ef- 
fect that  McSorley  and  Bullock  came  to  his 
office  together  to  obtain  the  bill  of  sale  of 
the  property  which  Bullock  had  bid  in.  He 
testified  further  as  follows:  "That  it  was 
understood  by  me,  and  I  am  of  the  opinion 
it  was  understood  by  all  those  present  that 
Mr.  Bullock  was  buying  the  property  for 


Mr.  McSorley.'*  In  further  answer  he  said, 
"At  that  time  Mr.  Bullock  said  to  me  that  he 
was  buying  the  property  for  Mr.  McSorley;" 
that  he  said  substantially  that  he  was  in  the 
fuel  business  and  was  not  In  the  harness 
business  or  the  saddler  business,  and  had  no 
use  for  a  business  of  that  kind,  and  he  was 
buying  the  property  for  Mr.  McSorley,  and 
that  he  expected  Mr.  McSorley  to  pay  him 
back  the  money  he  had  advanced  for  him; 
and  the  testimony  showed  that  there  were 
congratulations  extended  by  the  receiver  and 
others  at  the  time  of  the  sale  to  Mr.  McSor- 
ley, for  the  reason  that  it  was  generally  as- 
serted and  understood  that  the  bid  was  in 
McSorley's  interest,  and  that  all  parties  con- 
cerned were  glad  that  he  was  able  to  obtain 
his  goods  again. 

It  is  undoubtedly  true,  as  contended  for  by 
respondent  that  in  an  action  of  this  kind 
the  testimony  on  the  part  of  the  party  claim- 
ing the  trust  in  his  behalf  must  be  clear  and 
convincing,  and  that  the  burden  of  proof 
rests  upon  him.  Conceding  this  rule,  we 
think  it  has  been  successfully  met  by  the 
appellant  and  that  the  overwhelming  weight 
of  authority  is  to  the  effect  that  the  proper- 
ty In  question  was  bought  for  the  appellant 
and  that  a  trust  was  thereby  created.  This 
corroborating  testimony  is  by  disinterested 
witnesses  whose  reputation  and  standing  are 
conceded.  With  the  view  we  take  of  the  testi- 
mony, then,  a  constructive  trust  was  establish- 
ed. The  property  was  bought  by  respondent  to 
be  held  In  trust  for  appellant  and  the  bill  of 
sale  was  simply  intended  for  respondent's  se- 
curity for  the  money  advanced.  In  other 
words,  he  was  appellant's  trustee,  and,  hav- 
ing wrongfully  dispossessed  himself  of  the 
property  entrusted  to  him,  he  must  answer 
to  appellant  for  its  value.  The  testimony  is 
conflicting  on  the  question  of  whether  the  ap- 
pellant was  placed  In  possession  of  the  goods, 
both  parties  claiming  to  have  possession  until 
the  same  were  sold  by  the  respondent;  but 
the  determination  of  that  question  is  not  ma- 
terial so  far  as  the  application  of  the  statute 
of  frauds  is  concerned,  for  constructive  trusts, 
like  resulting  trusts,  do  not  fall  within  the 
statute  of  frauds.  Bispham's  Principles  of 
Equity  (6th  Ed.)  f  95;  Peterson  v.  Hicks,  43 
Wash.  412,  86  Pac.  634;  Borrow  v.  Borrow, 
84  Wash.  684,  76  Pac.  305. 

Finding,  then,  that  the  respondent  had  dis- 
possessed himself  of  the  trust  property,  ap- 
pellant's only  effective  remedy  Is  an  action 
for  damages.  What  is  the  measure?  It  must 
be  the  market  value  of  the  goods  taken  at 
the  time  of  the  conversion,-  with  interest  from 
such  time.  Now,  the  Invoice  price  of  the  goods 
was  $3,629.42.  Deducting  from  this  amount 
$150,  which  represents  goods  sold  between 
the  time  they  were  invoiced  and  the  date  of 
the  purchase  by  respondent  we  have  $3,479- 
42,  the  invoice  price  of  the  goods  at  the  date 
of  the  purchase.  The  appellant  testified  that 
these  goods  were  worth  100  cents  on  the  dol- 
lar, and  they  might  have  been  to  him  under 
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the  circumstances.  But  the  testimony  of  dis- 
interested witnesses,  although  they  were  re- 
spondent's witnesses,  was  to  the  effect  that 
to  a  purchaser  who  had  to  move  the  goods  to 
some  other  locality  the  fair  market  value 
would  be  from  70  to  90  per  cent  of  the  in- 
voice price.  Adopting  the  mesne  valuation  of 
80  per  cent,  we  have  an  established  value  of 
$2,783.53,  and  deducting  from  this  the  amount 
of  the  purchase  price  $1,769.25,  after  all  prop- 
er deductions  were  made,  the  amount  due  to 
appellant  was  $1,014.28. 

The  judgment  will  be  reversed  and  the 
cause  remanded,  with  instructions  to  the  low- 
er court  to  enter  a  judgment  in  favor  of  the 
appellant  for  that  amount  with  legal  interest 
from  the  date  of  the  conversion  oTthe  goods 
by  the  respondent 

RUDKIN,  CROW,  CHADWICK,  and  MOR- 
RIS, JJ.,  concur. 


WESTMORELAND  CO.  et  aL  v.  HOWELL. 
(Supreme  Court  of  Washington.  Feb.  7,  1911.) 

1.  Appeal  and  Ebroe  (5  1043*)  —  Review  — 
Harmless  Error. 

In  unlawful  detainer  proceedings  under 
Rem.  &  Bal.  Code,  |  834,  where  the  defendant 
moved  to  gnash  the  writ  of  restitution  which 
was  denied,  and  defendant  filed  a  supersedeas 
bond  to  abide  by  the  judgment  of  the  Supreme 
Court  and  he  was  not  disturbed  in  his  posses- 
sion, refusal  to  quash  the  writ  was  not  preju- 
dicial error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  1043.*] 

2.  Abatement  and  Revival  (|  15*) — Judg- 
ment (f  574*)— Pending  Action— Findings 
Without  Judgment— Bae. 

In  unlawful  detainer,  refusal  to  allow  de- 
fendant to  file  a  supplemental  answer  averring 
that  since  the  filing  of  the  pleadings  there  was 
finding  in  another  action  in  which  the  plaintiff 
was  a  party  defendant  adjudging  the  defendant 
in  the  unlawful  detainer  proceeding  to  be  the 
owner  of  the  property  in  question,  was  not 
error,  as  the  answer  was  not  good,  either  as  a 
plea  in  abatement  because  it  failed  to  allege 
that  the  other  action  was  pending  at  the  time  of 
the  commencement  of  this  action,  or  as  a  plea  in 
bar,  because  no  final  judgment  had  been  entered 
in  the  former  action. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Dec.  Dig.  1 15:*  Judgment  Cent 
Dig.  f  1021 ;  Dec.  Dig.  f  574.*] 

Department  2.  Appeal  from  Superior 
Court  King  County;  Boyd  J.  Tallman, 
Judge. 

Action  of  unlawful  detainer  by  the  West- 
moreland Company  and  another  against  E. 
W.  Howell.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.  Affirmed. 

Jno.  T.  Mulligan,  for  appellant  Shepard 
&  Flett  for  respondents. 

RUDKIN,  J.  On  the  28th  day  of  Novem- 
ber, 1908,  the  Magnolia  Heights  Company,  a 
corporation,  executed  a  deed  of  certain  lots 
and  blocks  in  Magnolia  Heights,  a  subdivi- 
sion of  the  city  of  Seattle,  to  the  plaintiff 


Thomas,  and  placed  the  same  in  escrow  in 
the  Scandinavian-American  Bank,  to  be  de- 
livered to  the  grantee,  upon  the  payment  of 
the  purchase  price  of  $135,000  and  interest 
according  to  the  terms  and  conditions  of  a 
written  agreement  between  the  vendor  and 
the  purchaser  bearing  the  same  date.  The 
agreement  In  question  contained  many  stip- 
ulations and  conditions,  none  of  which  are 
material  here,  beyond  the  fact  that  it  con- 
ferred the  right  of  possession  on  the  grantee. 
On  the  10th  day  of  March,  1909,  Thomas  and 
wife  assigned  all  their  right  title,  and  in- 
terest in  the  above  agreement  except  the 
commissions  on  sales  to  be  made  under  Its 
provisions,  to  the  plaintiff  Westmoreland 
Company,  a  corporation. 

In  the  month  of  February,  1909,  the  plain- 
tiff Thomas  entered  into  negotiations  with 
one  L  E.  Campbell  for  the  sale  of  the  lot 
now  In  controversy.  The  purchase  price  of 
$1,750  was  agreed  upon,  and  It  was  further 
agreed  that,  upon  a  cash  payment  of  $375 
to  procure  the  release  of  an  existing  mort- 
gage covering  this  and  other  property,  Thom- 
as would  procure  a  deed  for  the  lot  from 
his  vendor  and  permit  Campbell  to  place 
a  first  mortgage  thereon  to  raise  money  for 
building  purposes,  and  himself  take  a  sec- 
ond mortgage  to  secure  the  balance  due  on 
the  purchase  price.  No  contract  of  sale  was 
entered  into  at  that  time,  for  the  reason 
that  Campbell  did  not  have  the  funds  at 
hand  to  make  the  initial  payment  of  $375, 
but  Campbell  represented  that  he  had  just 
arrived  from  San  Francisco,  and  did  not 
bring  his  capital  with  him,  that  his  part- 
ner would  send  him  funds  from  time  to 
time  as  needed,  and  asked  that  he  be  per- 
mitted to  enter  upon  the  construction  of  a 
building  on  the  lot  at  once.  This  permis- 
sion was  given,  with  the  express  understand- 
ing that  no  contract  for  the  sale  of  the  lot 
would  be  executed  or  delivered  until  the 
terms  of  the  contract  were  complied  with. 
Campbell  proceeded  at  once  to  erect  a  house 
on  the  lot  and  at  the  end  of  the  first  week 
borrowed  $150  from  Thomas  to  pay  the  labor 
claims  against  it  representing  that  his  funds 
had  not  yet  arrived  from  San  Francisco. 
At  the  same  time  he  assigned  all  his  right 
title,  and  interest  in  the  house  and  premises 
to  secure  the  repayment  of  this  advancement 
One  hundred  dollars  additional  was  advanc- 
ed at  the  end  of  the  second  week,  and  a  like 
amount  at  -the  end  of  the  third  week,  under 
substantially  similar  circumstances  and  rep- 
resentations. This  last  advancement  was 
made  with  the  distinct  understanding  that 
Campbell  should  relinquish  any  and  all  right 
or  claim  he  might  have  In  the  premises,  and 
was  accepted  on  these  terms,  but  with  the 
understanding  that  Thomas  would  convey 
the  lot  to  him  for  the  original  purchase 
price,  together  with  all  advancements  there- 
tofore or  thereafter  made.  Thereafter  Thom- 
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as  made  farther  advancements  to  the  amount 
of  $455,  and  there  are  still  outstanding  Hen- 
able  claims  against  the  property  to  the 
amount  of  approximately  $1,000.  So  far  as 
the  record  discloses,  Campbell  made  no  dis- 
bursements for  either  labor  or  material  on 
account  of  the  construction  of  the  building 
or  on  account  of  the  purchase  price.  At  a 
later  day  an  attempt  was  made  to  close 
the  deal  between  the  parties  through  an 
agreement  under  which  Thomas  was  to  ob- 
tain a  deed  for  Campbell  from  the  Magnolia 
Heights  Company,  and  Campbell  was  to  give 
a  mortgage  on  the  lot  for  $1,200  to  raise 
money  to  reimburse  Thomas,  and  give  a 
second  mortgage  to  Thomas  for  the  balance 
due  on  the  purchase  price,  but  these  negotia- 
tions failed  through  the  inability  of  the  par- 
ties to  procure  a  release  of  the  existing  mort- 
gage on  the  lot.  Thereafter  Campbell  en- 
tered into  possession  of  the  property  without 
the  permission  of  the  owner,  and  was  served 
with  notice  to  quit  Campbell  quitclaimed 
to  the  defendant  Howell,  who  likewise  en- 
tered into  possession  of  the  premises  with- 
out the  permission  of  the  owner,  and  on  his 
failure  to  surrender  possession,  after  three 
days*  notice  in  writing,  the  present  action 
was  Instituted  under  the  forcible  entry  and 
unlawful  detainer  statutes  of  the  state. 

The  original  complaint  contained  two  caus- 
es of  action — the  one  for  forcible  entry  un- 
der section  810,  Rem.  &  Bal.  Code,  the  other 
for  unlawful  detainer  under  section  834, 
Rem.  &  Bal.  Code.  On  motion  of  the  defend- 
ant, the  court  required  the  plaintiffs  to 
elect  between  the  two  causes  of  action  thus 
stated,  and  the  plaintiffs  thereupon  elected 
to  stand  on  the  action  for  unlawful  detainer, 
and  the  complaint  was  amended  accordingly. 
The  defendant  then  moved  the  court  to 
quash  the  writ  of  restitution  in  the  case,  on 
the  ground  that  the  plaintiffs  were  not  en- 
titled to  a  restitution  of  the  premises  until 
after  final  Judgment,  under  the  cause  of  ac- 
tion set  forth  in  the  amended  complaint 
This  motion  was  denied.  At  the  commence- 
ment of  the  trial,  the  defendant  asked  leave 
to  file  an  amended  or  supplemental  answer, 
the  material  parts  of  which  are  as  follows: 
''That  since  the  filing  of  the  former  plead- 
ings in  said  cause  and  since  said  cause  was 
set  for  trial  that  to  wit  on  the  29th  day  of 
January,  1910,  in  department  8  of  this  court 
before  the  Honorable  C.  H.  Neal,  Judge,  after 
a  trial  had,  wherein  there  was  an  Issue  on 
a  cross-bill  between  the  plaintiff  herein  and 
defendant's  grantor  L.  B.  Campbell,  in  an 
action  entitled  The  Robertson  Mortgage  Co., 
Plaintiff,  v.  Magnolia  Heights  Co.,  W.  H. 
B.  Thomas,  Jessica  Thomas,  his  wife,  West- 
moreland Company,  L.  E.  Campbell,  et  al., 
Defendants,'  being  court  case  No.  68,038,  the 
said  court  in  giving  its  decision  in  said  cause, 
and  with  full  jurisdiction  of  the  parties  here- 
in and  the  subject-matter  of  this  suit  ad- 


judged the  defendant  herein  to  be  the  legal 
owner  and  entitled  to  the  possession  of  the 
premises  described  in  the  complaint  herein 
as  against  the  plaintiffs  herein.  That  said 
judgment  has  not  as  yet  been  formerly  sign- 
ed and  filed,  but  together  with  the  findings 
of  fact  and  conclusions  of  law  is  being  pre- 
pared by  the  attorneys.  That  the  decision 
as  given  orally  was  taken  by  the  stenogra- 
pher and  is  now  transcribed  and  typewrit- 
ten." Leave  to  file  the  supplemental  answer 
was  denied,  and  the  case  came  on  for  trial 
before  the  court  without  a  Jury.  The  court 
entered  its  findings  of  fact  and  conclusions 
of  law,  and  gave  judgment  in  favor  of  the 
plaintiffs,  from  which  the  defendant  has  ap- 
pealed. 

The  first  error  assigned  is  based  on  the 
refusal  of  the  court  to  quash  the  provisional 
writ  of  restitution.  The  appellant  has  not 
been  disturbed  in  the  possession  of  the  prop- 
erty under  the  writ  and  has  given  a  super- 
sedeas bond  conditioned  that  he  will  abide 
the  judgment  of  this  court  If  the  judgment 
on  the  merits  is  correct  the  quashing  of  the 
original  writ  of  restitution  would  avail  the 
appellant  nothing,  and  the  ruling  of  the 
court  was  not  prejudicial.  The  refusal  of 
the  court  to  permit  the  filing  of  the  supple- 
mental answer  is  next  assigned  as  error. 
There  was  no  error  in  this  ruling.  The  an- 
swer was  insufficient  either  as  a  plea  in 
abatement  or  as  a  plea  in  bar.  It  was  not 
good  as  a  plea  hi  abatement  because  It  fail- 
ed to  allege  that  the  other  action  was  pend- 
ing at  the  time  of  the  commencement  of  this 
action  (1  Ency.  PL  ft  Pr.  752),  and  It  was 
not  good  as  a  plea  in  bar,  because  no  final 
judgment  had  been  entered  in  the  former 
action  (Anderson  v.  Burgoyne,  111  Pac.  777). 

The  remaining  assignments  of  error  go 
to  the  sufficiency  of  the  complaint  and  to 
the  sufficiency  of  the  evidence  to  sustain  the 
Judgment  What  we  have  already  said  in 
the  statement  of  the  case  sufficiently  shows 
that  the  appellant  and  his  grantor  never  ac- 
quired any  right  title,  or  interest  in  the 
property;  that  the  right  of  possession  was 
in  the  respondents;  and  that  the  finding  of 
the  court  that  "as  between  the  plaintiffs  and 
the  defendant  plaintiffs  had  superior  title" 
is  fully  supported  by  the  testimony. 

The  judgment  is  therefore  affirmed. 

DUNBAR,  O.  J.,  and  CHADWIOK,  MOR- 
RIS, and  CROW,  JJ.,  concur. 


BUTTZ  et  ux.  v.  COOK  et  aL 

(Supreme  Court  of  Washington.   Feb.  4,  1911.) 

1.  Appeal  and  Error  (I  1050*) — Harmless 
Erbor — Admission  of  Evidence. 

In  an  action  for  commissions  for  procuring 
persons  to  assist  defendant  in  selling  land,  in 
which  the  answer  was  a  denial  of  the  contract 
where  plaintiffs  first  objected  to  evidence  of  a 
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waiver  of  their  right  to  commissions  near  the 
close  of  a  two-days  trial,  and  after  considerable 
similar  evidence  had  been  introduced  by  defend- 
ant without  objection,  any  error  in  admitting 
the  evidence  and  refusing  to  strike  it,  upon  mo- 
tion at  the  close  of  all  the  evidence  on  the 
ground  that  waiver  was  not  pleaded,  waa  not 
prejudicial  to  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror^  Cent  Dig.  §§  4153-4160;  Dec  Dig.  8 

2.  Brokers  ft  85*)— Commissions— Actions— 
Admission  or  Evidence. 

In  an  action  for  commissions  for  procur- 
ing persons  to  sell  lands  for  defendant,  evidence 
was  admissible  which  tended  to  show  that  plain- 
tiff rendered  no  such  services  under  the  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Brokers.  Cent. 
Dig.  H  106-115;  Dec.  Dig.  8  85.*] 

3.  Appeal  and  Ebbob  (§  1070*)— Habmless 
Ebhob  —  iNSTBucnoNS  —  Amount  op  Veb- 

DICT. 

Any  error  in  an  action  for  commissions  in 
selling  land  in  instructing  so  as  to  cause  the 
jury  to  omit  from  their  verdict  a  certain  sum 
to  which  plaintiff  was  entitled,  and  for  which  he 
held  a  check  from  defendant,  could  not  have 
injured  plaintiff,  where  defendant  offered  to  pay 
him  that  amount  in  cash  before  judgment  was 
entered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4231-4233;  Dec.  Dig.  8 
107a*] 

4  Appeal  and  Error  (1  1056*)  —  Harmless 
Ebbob— Exclusion  op  Evidence. 

In  an  action  against  a  corporation  and  co- 

Srtnership  for  commissions  for  selling  land  un- 
r  a  contract  with  the  copartnership,  any  error 
in  excluding  evidence  to  show  that  the  cor- 
poration assumed  the  liabilities  of  the  copart- 
nership was  not  prejudicial  to  plaintiff  where 
the  judgment  for  plaintiff  was  against  the  cor- 
poration as  well  as  the  copartnership. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  4187-4193;  Dec  Dig.  8 
1056.*] 

Department  L  Appeal  from  Superior 
Court,  Spokane  County;  E.  H.  Sullivan, 
Judge. 

Action  by  D.  H.  Buttz  and  wife  against 
flarl  J.  Cook  and  another,  formerly  doing 
business  as  Cook  &  Clarke,  a  copartnership, 
and  another.  From  a  Judgment  for  plain- 
tiffs for  less  than  the  amount  claimed,  plain- 
tiffs appeal.  Affirmed  upon  condition  that 
defendants  pay  plaintiffs  a  certain  sum,  and, 
on  their  failure  to  do  so,  reversed  and  re- 
manded for  a  new  trial. 

Davis  &  Davis,  for  appellants.  Post,  Avery 
6  Higgins,  for  respondents. 

PARKER,  J.  This  is  an  action  to  recover 
compensation  for  services  upon  two  causes 
of  action.  The  wife  is  made  a  party  evi- 
dently because  of  her  community  interest 
•In  their  first  cause  of  action  the  plaintiffs 
allege  In  substance  that  in  February,  1905, 
the  plaintiff  D.  H.  Buttz  was  employed  by 
Cook  &  Clarke  to  procure  for  them  a  man 
who  would  assist  them  in  disposing  of  some 
60  sections  of  Moxie  Valley  lands,  situated 
in  Yakima  county,  or  a  man  who  would  pur- 
chase the  lands,  for  which  service  they  were 


to  pay  the  plaintiff  D.  H.  Buttz  $1,000;  that 
thereafter  in  April,  1905,  the  defendants 
Cook  St  Clarke  organized  the  corporation 
Cook-Clarke  Company,  which  corporation 
thereupon  took  over  and  assumed  all  of  the 
assets  and  liabilities  of  Cook  &  Clarke,  In- 
cluding their  rights  to  these  lands ;  that  at 
the  time  the  plaintiff  D.  H.  Buttz  under- 
took to  procure  a  buyer  or  some  person  who 
would  assist  In  disposing  of  the  lands,  Cook 
&  Clarke  had  an  option  to  purchase  the  same 
from  the  Yakima  X4Wd  &  Live  Stock  Com- 
pany; that  the  plaintiff  D.  H.  Buttz  pro- 
ceeded under  his  contract  and  succeeded 
in  procuring  one  J.  H.  Rose  to  assist  the 
defendants  to  dispose  of  the  lands,  and  a 
contract  was  made  accordingly  between  J. 
H.  Rose  and  the  defendants;  that  J.  H. 
Rose  did  assist  the  defendants  and  did 
succeed  in  disposing  of  all  of  the  lands  in 
conformity  with  the  agreement  between  the 
plaintiff  D.  H.  Buttz  and  defendants  Cook 
&  Clarke,  and  that  the  plaintiffs  contract  of 
service  was  thereby  fully  performed;  for 
which  judgment  is  asked  in  the  sum  of  $1,- 
000.  The  defendants,  answering  this  cause 
of  action  admit  the  existence  of  the  Cook  & 
Clarke  partnership  and  the  Cook-Clarke 
Company  corporation,  but  deny  all  other 
allegations  thereof.  In  their  second  cause  of 
action  the  plaintiffs  allege  In  substance  that 
the  plaintiff  D.  H.  Buttz  was  employed  by 
Cook  &  Clarke  as  a  salesman  and  agreed  to 
pay  him  a  commission  of  5  per  cent  upon  the 
sale  price  of  any  lands  which  they  owned  or 
had  listed  for  sale,  for  which  he  would  find 
a  purchaser;  that  the  plaintiff  D.  H.  Buttz 
thereafter  sold  a  half  section  of  land  which 
the  defendants  had  for  sale  at  the  price  of 
$8,840,  upon  which  his  agreed  commission 
was  $192,  upon  which  has  been  paid  $50,  leav- 
ing a  balance  due  of  $142  and  interest ;  that 
upon  the  organization  of  the  Cook-Clarke 
Company  corporation,  this  obligation  was  as- 
sumed by  the  corporation.  Judgment  upon 
this  cause  of  action  is  asked  in  the  sum  of 
$142,  and  interest  thereon  from  March  1, 
1905.  Answering  these  allegations  the  de- 
fendants admit  the  sale  by  the  plaintiff  and 
Pie  paying  of  $50  upon  his  commission,  but 
allege  that  the  commission  of  five  per  cent, 
was  to  be  paid  only  as  the  purchase  price 
was  paid  upon  the  land,  and  that  at  the 
time  of  the  commencement  of  the  action  only 
$500  had  been  paid  upon  the  purchase  price 
of  the  land,  and  that  the  plaintiff  had  re- 
ceived all  he  was  then  entitled  to  under  his 
contract  A  trial  before  the  court  and  a 
Jury  resulted  In  a  verdict  and  judgment  in 
appellant's  favor  in  the  sum  of  $24.85.  It 
is  evident  from  the  record  that  this  verdict 
was  the  result  of  the  jury  concluding  that 
the  plaintiffs  were  not  entitled  to  any  re- 
covery upon  their  first  cause  of  action ;  that 
the  $142  had  been  paid  after  the  commence- 
ment of  the  action;  and  that  the  plaintiffs 
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were  entitled  to  the  $24.85  as  interest  on 
the  $142.  From  this  judgment  the  plain- 
tiffs have  appealed. 

The  first  contention  made  by  learned  coun- 
sel for  appellants  is  in  substance  that  the 
court  erred  In  admitting  and  refusing  to 
strike  out  certain  evidence  which  it  Is  claim- 
ed by  them  tended  to  show  that  they  had 
waived  their  right  to  commission  under  their 
first  contract  This  contention  is  based  up- 
on the  absence  of  any  such  Issue  raised  by 
the  pleadings;  the  answer  being  a  denial  of 
the  contract  and  service  pleaded  In  the  first 
cause  of  action.  The  objection  to  evidence 
of  this  nature  was  first  made  by  appellants' 
counsel  near  the  close  of  the  trial,  which 
lasted  two  days,  and  after  considerable  evi- 
dence along  the  same  line  had  been  intro- 
duced by  respondents  without  any  objection 
from  appellants'  counsel,  and  the  motion  to 
strike  was  made  at  the  close  of  all  the  evi- 
dence. Even  if  this  evidence  was  admitted 
upon  the  theory  of  waiver  instead  of  that 
of  the  nonexistence  of  the  contract  and  serv- 
ice thereunder,  it  was  not  prejudicial  error 
for  the  court  to  rule  against  appellants  un-- 
der  the  circumstances.  We  think  however 
that  the  evidence  objected  to  and  sought  to 
be  stricken  out  tended  to  show  that  service 
was  not  rendered  by  appellant  D.  H.  Buttz 
under  the  contract  This  In  any  event  ren- 
dered it  admissible,  and  was  evidently  the 
ground  upon  which  the  learned  trial  court 
ruled. 

After  the  commencement  of  this  action  in 
the  superior  court  and  over  a  year  before 
the  trial,  there  was  sent  to  appellant  D.  H. 
Buttz  a  check  for  $142,  to  apply  on  the  com- 
mission alleged  to  be  due  appellants  in  their 
second  cause  of  action.  This  check  was  nev- 
er returned  but  held  by  appellants  until  the 
trial  and  then  produced  by  the  appellant  D. 
H.  Buttz  and  offered  In  evidence  in  connec- 
tion with  his  cross-examination  by  counsel 
for  respondents,  when  It  was  filed  in  the 
case  as  defendants'  Exhibit  2  by  consent  of 
appellants.  It  will  be  noticed  that  this  is 
the  amount  claimed  by  appellants,  less  in- 
terest in  their  second  cause  of  action.  This 
check  was  sent  to  appellants  by  J.  H.  Rose, 
evidently  at  the  Instance  of  respondents. 
Appellant  D.  H.  Buttz  testified  upon  his 
cross-examination  as  to  his  receiving  and 
holding  this  check  as  follows:  "Q.  Has  he 
not  given  you  a  check,  signed  by  him,  for 
that  amount?  A.  I  did  not  accept  it  and  I 
so  wrote  him.  Q.  You  have  the  check  yet, 
haven't  you?  A.  I  wrote  him  that  I  wouldn't 
accept  the  check;  that  I  would  hold  It  sub- 
ject to  his  order,  until  he  had  paid  it  In 
full — $167.50,  my  demand — and  I  so  notified 
him  last  August  in  his  office  in  Seattle.  He 
asked  me  what  I  had  done  with  that  check 
In  the  presence  of  another  party,  and  I  said 
that  I  held  it  subject  to  his  order.  I  told 
him  this  right  in  his  office  in  the  presence 
of  Mr.  Knuppenburg  and  Mr.  Greenwall.  Q. 
You  are  keeping  the  check  all  right  aren't 


you?  A.  Until  he  pays  me,  the  Cook  & 
Clarke  Company  owe  me  the  money.  Q. 
Wouldn't  you  take  Mr.  Rose's  check?  A. 
If  Mr.  Cook  will  give  me  the  cash  I  will 
turn  it  over  to 'him.  I  don't  know  If  It  Is 
worth  a  dollar  to-day,  I  am  not  going  to 
take  a  check  that  I  don't  know  it  will  ever 
be  paid.  Q.  You  didn't  say  that  before.  You 
said  it  was  because  it  was  not  for  $167.50. 
A.  I  say  to-day  I  don't  know  whether  it  will 
be  paid  or  not  •  *  •  Q.  And  you  have 
not  tried  to  cash  It?  A.  No,  sir.  Q.  You  In 
the  meantime  have  written  saying  it  was 
subject  to  his  order,  you  didn't  Inclose  It  in 
the  letter  and  send  it  back  to  him?  A  No, 
sir.  Q.  And  you  have  not  tried  to  cash  it? 
A.  No,  sir.  Q.  And  you  told  him  the  reason 
you  had  not  done  so  was  because  it  was  not 
for  a  greater  amount;  that  is,  for  $167.50? 
A.  Yes,  sir.  Q.  What  Is  the  $167  for?  A. 
Commissions  and  interest  Q.  The  differ- 
ence between  $167  and  $142  Is  for  Interest? 
A.  Yes,  sir.  Q.  Then  if  that  difference  had 
been  paid,  added  on  to  this  check,  that 
would  settle  It?  A.  Yes,  sir.  •  •  •  Q. 
(by  Mr.  Avery).  It  was  given  you  for  the 
purpose  of  paying  you  all  or  a  portion  of 
the  amount  due  on  the  second  cause  of  action 
in  this  complaint?   A.  Yes,  sir." 

Upon  the  hearing  of  their  motion  for  new 
trial,  counsel  for  appellants  insisted  that  the 
court  decide  as  a  matter  of  law  that  the  jury 
erred  in  failing  to  find  for  appellant  in  the 
sum  of  $142  in  addition  to  the  sum  of  $24.- 
85,  which  was  evidently  found  due  to  ap- 
pellants as  Interest.  Replying  to  this  con- 
tention counsel  for  respondents  offered  in 
their  behalf  to  guarantee  the  payment  of 
the  check  for  $142,  or  to  then  and  there 
pay  to  appellants  the  amount  called  for  by 
the  check.  Several  of  appellants'  assign- 
ments of  error  relate  to  certain  instructions 
given  and  requested  instructions  refused, 
which  it  Is  argued  erroneously  led  the  jury 
to  omit  the  $142  from  their  verdict  In 
view  of  the  manner  of  the  receiving  and 
holding  of  the  check  by  appellant  D.  H. 
Buttz,  his  failure  to  object  to  it  save  as  to 
the  amount  and  the  offer  of  respondents' 
counsel  to  cash  the  check,  made  upon  the 
hearing  of  the  motion  for  new  trial,  it  seems 
to  us  that  there  could  In  no  event  be  any 
prejudicial  error  in  the  actions  of  the  court 
which  are  complained  of  as  to  giving  or  re- 
fusing instruction  upon  this  branch  of  the 
case.  When  appellants'  counsel  offered  to 
pay  this  check  upon  the  hearing  of  the  mo- 
tion for  new  trial  every  possible  error  which 
caused  the  omission  of  that  amount  from  the 
verdict  was  cured,  even  should  it  be  consid- 
ered that  the  receiving  and  holding  of  the 
check  by  appellant  D.  H.  Buttz  In  the  man- 
ner testified  to  by  him,  was  not  equal  to  an 
acceptance  of  it  as  a  payment  upon  the 
amount  claimed  in  the  second  cause  of  ac- 
tion. What  possible  Injury  could  result  to 
appellants  from  errors  causing  the  omission 
of  this  $142  from  the  verdict  when  respond- 
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ents  offered  to  pay  it  In  cash  before  the  en- 
tering of  the  judgment?  No  action  of  the 
court  could  result  in  appellants  receiving 
any  more  than  this  $142  in  addition  to  the 
verdict  upon  their  second  cause  of  action, 
for  that  is  all  they  were  seeking  to  recover 
thereon,  in  addition  to  what  the  jury  had 
already  awarded  them. 

It  is  contended  that  the  court  erred  In  ex- 
cluding certain  offered  evidence  which  coun- 
sel for  appellants  claim  tended  to  show  that 
the  corporation  assumed  the  liabilities  of 
the  partnership,  with  which  the  appellant 
D.  H.  Buttz  had  made  the  contracts  sued 
upon.  This  is  another  alleged  error  which 
In  no  event  could  be  prejudicial  to  appel- 
lants; because,  as  we  have  noticed,  the  ver- 
dict and  judgment  in  so  far  as  it  is  favor- 
able to  appellants  is  against  the  corporation 
as  well  as  the  partnership.  As  to  the  first 
cause  of  action  the  finding  of  the  jury  was 
in  favor  of  the  partnership ;  so  of  course  the 
corporation  could  not  be  liable,  since  its  lia- 
bility was  only  because  it  had  assumed  the 
liabilities  of  the  partnership.  It  is  plain 
that  appellants  had  the  benefit  of  the  cor- 
poration's assumed  liability  as  fully  as  if 
such  assumption  on  its  part  had  been  an  ad- 
mitted fact  in  the  case. 

We  think  the  foregoing  covers  all  the  con- 
tentions of  learned  counsel  for  appellants 
requiring  our  discussion.  We  conclude  that 
the  judgment  of  the  learned  trial  court 
should  be  affirmed,  upon  condition,  however, 
that  respondents  pay  or  cause  to  be  paid  to 
appellants,  or  deposit  with  the  clerk  of  the 
superior  court,  the  sum  of  $142  for  them 
within  SO  days  after  the  filing  of  the  re- 
mittitur therein  upon  this  decision.  It  is 
so  ordered,  and  the  clerk  of  this  court  is 
directed  to  transmit  to  the  clerk  of  the  su- 
perior court  with  the  remittitur  the  $142 
check,  being  Exhibit  2  of  the  statement  of 
facta.  Such  check  to  be  delivered  to  respond- 
ents upon  the  payment  or  deposit  of  the 
$142  as  herein  directed.  Upon  the  failure 
to  make  such  payment  or  deposit  as  directed, 
the  superior  court  will  award  appellants  a 
new  trial. 

RUDKIN,  MOUNT,  GOSBJ,  and  FULLER- 
TON,  JJ.,  concur. 


DONALDSON  et  ax.  v.  WINNINGHAM  et  al. 

(Supreme  Court  of  Washington.  Feb.  14, 1911.) 

1.  Depositions  (|  84*)— Reissuance  of  Com- 
mission—Propriety. 

A  second  commission  to  take  depositions 
may  issue  when  the  first  proves  abortive  and 
justice  requires  reissue;  e.  g.,  where  the  wit- 
ness refused  to  sign  a  stenographer's  transcribed 
report  of  his  testimony*  because  of  numerous  er- 
rors therein. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Dec.  Dig.  |  84.*] 


2.  Insane  Pebsons  (|  88*)— Appointment  or 
Guardian— Nones  or  Application— Suf- 
ficiency of  See vice. 

Service  of  notice  of  application  to  appoint 
a  guardian  for  an  insane  person  is  sufficient 
when  made  upon  him  and  the  person  having  him 
in  charge  at  an  asylum. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  |  51 ;  Dec  Dig.  §  33.* J 

3.  Time  (J  9*)  —  Computation  —  Notice— Ex- 
cluding Fibst  Day. 

Under  the  statutory  rule  requiring  time  to 
be  computed  by  excluding  the  first  day  and  in- 
cluding the  last,  notice  of  application  to  appoint 
a  guardian  for  an  insane  person  to  be  heard 
March  2d.  served  February  20th,  complies  with 
the  statutory  requirement  that  such  notice  be 
served  at  least  10  days  before  the  hearing. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent 
Dig.  |  19;  Dec  Dig.  §  9.*] 

4.  Pbocess  (S  51*)— Service— Private  Person 
—  Appointment  op  Guardian  —  Notice  of 
Application. 

Under  the  statute  which  makes  the  law  re- 
lating to  service  of  summons  applicable  to  serv- 
ice or  notice  of  application  to  appoint  a  guard- 
ian for  an  insane  person,  service  of  such  notice 
may  be  served  by  a  private  person. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  |  57;  Dec  Dig.  f  51.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Mitchell  Gilliam,  Judge. 

Action  by  T.  J.  Donaldson  and  wife  against 
Maggie  M.  Winning  ham  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

See,  also,  54  Wash.  19,^  102  Pac.  879. 

John  H.  Allen,  for  appellants.  H.  E.  Fos- 
ter, for  respondents. 

FULLERTON,  J.  This  cause  was  before 
this  court  in  48  Wash.  874,  93  Pac  534,.  123 
Am.  St  Rep.  937,  and  again  in  54  Wash.  19, 
102  Pac.  879.  On  the  first  appeal  we  held 
that  the  only  question  open  to  the  appellant 
was  whether  she  had  been  properly  served 
with  notice  of  the  application  for  the  ap- 
pointment of  a  guardian  of  her  person  and 
estate  while  she  was  confined  in  the  hospital 
for  the  insane,  and  a  new  trial  was  ordered 
with  direction  to  admit  evidence  upon  that 
question.  After  the  cause  was  remanded  evi- 
dence was  taken  upon  the  question  suggested 
by  depositions,  and  on  the  second  appeal  it 
was  held  that  the  proceedings  had  in  taking 
the  depositions  was  so  far  irregular  as  to 
require  their  exclusion,  and  the  cause  was 
remanded  for  further  proceedings.  On  the 
remand  of  the  case  depositions  were  again 
taken  on  the  disputed  question.  The  proce- 
dure had  in  taking  these  last  depositions  is 
questioned  on  this  appeal.  It  appears  that  a 
commission  was  sued  out  to  take  the  deposi- 
tion of  a  certain  Dr.  Van  Zandt :  that  at  the 
time  and  place  appointed  for  taking  the  dep- 
osition the  parties  appeared  and  stipulated 
that  the  questions  and  answers  should  be 
taken  In  shorthand  by  a  stenographer,  and 
afterwards  transcribed  In  longhand  by  him, 
when  they  should  be  signed  by  the  doctor. 
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The  deposition  was  so  taken  and  so  tran- 
scribed, but  when  It  was  presented  to  the 
doctor  he  discovered  so  many  errors  in  it 
that  he  refused  to  sign  it  The  respondent 
thereupon  sued  out  another  commission  un- 
der which  the  deposition  was  regularly  tak- 
en. This  last  commission  was  issued  over 
the  objection  of  the  appellant,  and  she  now 
insists  that  the  court  erred  In  issuing  it. 
But  we  are  clear  no  error  was  committed  in 
this  behalf.  There  is  no  prohibition  in  the 
statute  against  issuing  a  second  commission 
to  take  the  deposition  of  a  party  when  the 
first  proves  abortive,  and  plainly  the  inter- 
ests of  justice  require  such  a  course. 

On  the  question  of  the  service  of  the  no- 
tice a  number  of  objections  are  made.  It  Is 
insisted  first  that  the  proofs  were  not  suf- 
ficient, but  on  this  question  we  think  the 
proofs  ample  to  show  a  service  in  strict 
compliance  with  the  statute.  According  to 
the  attendants  at  the  asylum,  the  notice  was 
served  both  upon  appellant  personally  and 
upon  the  person  having  her  In  charge.  Next 
it  is  said  that  the  time  of  service  was  too 
short.  The  statute  provides  (Laws  1903,  p. 
242)  tbat  when  an  application  is  made  for 
the  appointment  of  a  guardian  for  an  Insane 
person  the  court  shall  cause  notice  thereof 
to  be  given  such  Insane  person  of  the  time 
and  place  of  hearing  the  application,  "not 
less  than  ten  days  before  the  time  so  ap- 
pointed." In  this  Instance  the  time  appoint- 
ed for  hearing  the  application  was  March  2. 
1905,  and  the  notice  was  served  on  the  in- 
sane person  and  upon  tbe  person  having  her 
in  charge  on  February  20,  1906.  By  exclud- 
ing, the  first  day  and  including  the  last  In 
the  computation,  according  to  the  rule  of 
the  statute,  the  service  was  made  "at  least 
ten  days  before"  the  time  of  the  hearing. 
Tbe  third  objection  is  that  tbe  service  was 
void  because  made  by  a  private  party  and 
not  an  officer  of  the  law  empowered  by  stat- 
ute to  make  service,  but  the  procedure  taken 
is  authorized  by  statute.  It  Is  provided  by 
the  statute  that  the  laws  of  the  state  of 
Washington,  "relating  to  the  manner  of 
service  of  summons,"  shall  apply  to  the  serv- 
ice of  the  notice  therein  provided  for.  A 
summons  may  be  served  by  a  private  party, 
and  we  think  the  Legislature  meant  to  allow 
notices  to  be  likewise  served,  even  though 
the  language  used  technically  construed  would 
seem  to  require  a  more  narrow  interpreta- 
tion. 

The  other  objection  to  the  guardianship 
proceedings  seems  to  us  to  suggest  matters  of 
error  rather  than  jurisdictional  questions. 
As  such  they  cannot  be  considered  in  this 
form  of  action. 

The  judgment  is  affirmed. 

PARKER,  GOSE,  and  MOUNT,  JJ.,  con- 
cur. 


LOCK  BY  v.  CITY  OF  BOZEMAN. 

(Supreme  Court  of  Montana.    Dec  29,  1910.) 

L  Municipal  Corporations  ( j  048*)— Streets 
—Prescription. 

Under  Rev.  St.  1879,  §  29,  and  Comp. 
St  1887.  div.  1,  |  29.  fixing  the  period  necessary 
to  establish  a  prescriptive  right  at  5  years,  and 
under  Code  Civ.  Proa  1895.  §  483  (Rev.  Codes, 
I  0482),  changing  the  period  to  10  years,  a 
city  acquired  a  prescriptive  title  to  land  which 
was  used  as  a  public  street  uninterruptedly  for 
27  years. 

[Ed.  Note.— For  other  cases,  see  Municipa) 
Corporations.  Cent.  Dig.  St  1421,  1422;  Dec 
Dig.  |  648.*] 

2.  Hiohwats  (|  8*)— Prescription— Color  op 
Title. 

A  public  highway  may  be  established  by 
prescription,  without  color  of  title,  by  proof  of 
travel  over  it  by  the  public  for  the  statutory 
period. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  |  11 ;  Dec.  Dig.  |  &*] 

3.  Municipal  Corporations  (|  048*) — Streets- 
—Prescription. 

Where  a  city  asserts  control  over  land  as 
part  of  a  street,  and  it  is  used  by  the  public 
for  travel,  the  record  owner's  verbal  assertion 
of  claims  of  ownership  does  not  affect  acqui- 
sition of  a  prescriptive  title  by  the  city;  defi- 
nite action  disturbing  such  control,  and  use 
being  essential. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  SS  1421,  1422;  Dec. 
Dig.  |  048.*] 

4.  Municipal  Corporations  (5  048*)— Streets 
—Prescription — Payment  of  Taxes. 

That  a  city  received  taxes  levied  on  land 
did  not  estop  it  to  claim  the  land  as  part  of  a 
street  by  prescriptive  right  where  the  city  had 
nothing  to  do  with  assessing  the  land. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SI  1421,  1422;  Dec. 
Dig.  |  048.*] 

5.  Municipal  Corporations  (|  G48*)— Streets 
—Prescription. 

A  county  assessor's  act  in  listing  land  for 
taxation  cannot  operate  as  an  admission  against 
a  city  claiming  tbe  land  as  part  of  a  street  by 
prescriptive  right. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1421,  1422;  Dec. 
Dig.  |  048.*] 

Appeal  from  District  Court,  Gallatin  Coun- 
ty; E.  K.  Cbeadle,  Judge. 

Action  by  Richard  Lockey  against  the  City 
of  Bozeman.  From  a  decree  for  defendant 
and  from  an  order  refusing  a  new  trial, 
plaintiff  appeals.  Affirmed. 

Hartman  &  Hartman,  for  appellant. 
George  Y.  Patten,  for  respondent. 

BRANTLY,  C.  J.  Appeal  from  a  decree  in 
favor  of  defendant  and  from  an  order  de- 
nying plaintiff's  motion  for  a  new  trial. 

This  cause  was  submitted  to  the  court 
without  pleadings  under  an  agreed  state- 
ment of  facts,  In  pursuance  of  the  provisions 
of  sections  7254-7250,  Rev.  Codes,  the  pur- 
pose of  the  parties  being  to  obtain  a  decree 
quieting  the  title  to  lot's  1  and  20  In  block  A 
in  Tracy's  addition  to  tbe  city  of  Bozeman, 
Gallatin  county,  in  plaintiff,  or  adjudging 
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that  the  public  has  acquired  a  prescriptive 
right  to  the  use  of  them  as  a  portion  of  a 
public  highway,  according  to  the  court's  view 
of  the  law  or  principles  of  equity  as  applied 
to  the  admitted  facts.  It  Is  expressly  stipu- 
lated that  each  party  claims,  as  against  the 
other,  the  benefit  of  any  rule  of  law  appli- 
cable, Including  the  statute  of  limitations,  or 
any  matter  of  estoppel  Or  former  adjudica- 
tion In  his  or  Its  favor,  and  applicable  to 
the  facts,  as  fully  as  If  the  controversy  were 
submitted  upon  formal  pleadings.  The  sub- 
joined plat  will  serve  to  elucidate  the  con- 
tentions of  the  parties: 


settle  the  title  to  the  portion  of  lot  1  Inclos- 
ed by  tbe  latter.  The  action  resulted  in  fa- 
vor of  the  latter  In  1879,  awarding  to  him 
title  to  the  Inclosed  strip.  Thereupon  Tracy 
extended  the  fence  north  to  MendenhaH 
street,  leaving  a  like  area  of  lot  26  In  Tracy 
avenue.  This  portion  of  the  fence  also  re- 
mained until  1905,  when  It  was  removed  be- 
cause of  the  construction  by  the  city  of  the- 
pleces  of  cement  sidewalk  along  the  west, 
side  of  lots  1  and  26.  The  city  of  Bozeinan 
was  Incorporated  under  the  general  laws  of 
the  state  on  March  7,  1883  (Laws  Twelfth 
Territorial   Legislative   Assembly,   p.  13). 
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On  June  15,  1872,  Wm.  H.  Tracy  obtained 
a  patent  from  the  United  States  to  land,  In- 
cluding that  covered  by  the  Tracy  addition 
to  the  city  of  Bozeman,  a  portion  of  which 
Is  shown  upon  the  plat,  and  adjoins  the 
townslte  of  Bozeman  on  the  west  His  set- 
tlement had  been  made  thereon  In  1864.  The 
original  plat  of  the  townslte  was  put  upon 
record  on  April  11,  1870.  The  plat  of  the 
Tracy  addition  was  recorded  November  22, 
1872.  Some  time  In  1869  one  Achilles  Lamme, 
being  In  possession  of  the  land  now  oc- 
cupied by  the  building  fronting  south  on 
Main  street  and  designated  as  the  National 
Bank  of  Gallatin  Valley,  Inclosed  it  with  a 
fence,  the  east  line  of  which  extended  north 
from  Main  street  near  to  and  to  the  east  of 
the  line  between  what  subsequently  turned 
out  to  be  lots  1  and  2  of  block  A  in  the 
Tracy  addition.  This  remained  there,  leav- 
ing nearly  the  whole  area  of  lot  1  in  Tracy 
avenue,  until  1895.  The  fence  was  then  re- 
moved because  of  the  erection  of  tbe  build- 
ing referred  to.  In  1875  Tracy  sued  Lamme 
in  the  district  court  of  Gallatin  county  to 


Prior  to  that  time  the  control  of  the  street* 
had  been  Vested  in  the  board  of  commission- 
ers of  the  county.  Commencing  in  1877  and 
continuing  until  the  latter  part  of  1881,. 
various  steps  were  taken  by  the  board  to- 
condemn  lots  1  and  26  for  the  purpose  of 
widening  Tracy  avenue,  but  these  were  all 
so  Irregular  that  they  were  Ineffective.  Dur- 
ing the  years  from  1877  to  1880  the  board  at 
various  times  ordered  the  sheriff  to  remove; 
obstructions  from  the  avenue.  Finally,  at 
its  regular  quarterly  session  in  March,  1880,. 
It  summarily  ordered  the  avenue  to  be  wid- 
ened by  formally  including  therein  lots  1  and. 
26.  Tracy,  the  owner,  demanded  damages,  , 
and  commissioners,  to  assess  them,  were  ap- 
pointed by  the  board.  Pending  these  pro- 
ceedings, and  on  March  15,  1880,  the  plain- 
tiff purchased  the  lots  from  Tracy.  The- 
commissioners  theretofore  appointed  made 
their  report  to  the  board  at  its  June  session, 
to  the  effect  that  the  benefits  to  tbe  adjacent 
lots  belonging  to  Tracy,  by  the  opening  of 
the  street,  were  equal  to  the  damages,  and 
their  report  was  adopted.    The  plaintiff's 
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deed  was  put  upon  record  on  June  15,  1880. 
At  Its  September  session  the  board  ordered 
the  sheriff  to  remove  all  obstructions  found 
on  Tracy  avenue.  This  tbe  sheriff  did,  re- 
porting his  action  to  the  board  at  its  De- 
cember term,  1880.  These  obstructions  were 
fences  inclosing  the  lots  or  portions  thereof, 
but  It  does  not  appear  who  erected  them. 
The  plaintiff  then  brought  an  action  against 
the  sheriff  for  trespass.  This  resulted,  on 
May  2,  1881,  in  a  judgment  in  favor  of  plain- 
tiff. On  May  7,  1881,  the  plaintiff  caused 
workmen  to  enter  upon  lot  1  and  begin  the 
construction  of  a  building  thereon.  He  and 
they  were  arrested  upon  a  charge  of  ob- 
structing a  public  highway.  The  proceed- 
ings were  shortly  afterwards  dismissed  by 
the  district  attorney.  At  its  June  session 
the  board  of  commissioners  granted  a  peti- 
tion, signed  by  many  residents  of  Bozeman, 
to  open  Tracy  avenue  from  Main  to  Menden- 
hall  street,  by  incorporating  therein  lots  1 
and  26.  Commissioners  appointed  to  assess 
the  damages  reported  at  the  September  ses- 
sion that  the  damages,  less  benefits,  amount- 
ed to  $400.  The  report  was  rejected  by  the 
board,  for  the  reason  "that  after  further  in- 
vestigation we  find  that,  according  to  the 
original  plat  of  Bozeman  city,  a  portion  of 
lots  1  and  26  is  upon  said  original  townsite 
as  Tracy  street,  and  that  the  entire  ground 
between  the  Avant  Courier  Building,  and  the 
north  and  south  fence  on  tbe  east  side  of 
Lamme's  residence  property  has  been  con- 
tinuously used  as  a  public  street  since  1864.'* 
This  conclusion  of  the  board  ended  all  fur- 
ther proceedings  in  the  matter  on  its  part. 
The  city,  after  it  was  incorporated  in  1883, 
assumed  control  of  the  streets.  Tracy  ave- 
nue remained  as  It  then  was,  until  the 
fence  was  removed  for  the  purpose  of  per- 
mitting the  erection  of  the  bank  building  and 
the  making  of  tbe  improvements  heretofore 
noted.  The  plaintiff  made  no  effort  to  secure 
possession  of  the  lots,  or  to  exercise  control 
over  them,  until  1902  when  he  attempted, 
through  an  employe*,  to  inclose  them  with  a 
fence,  thus  obstructing  Tracy  avenue.  The 
city  authorities  summarily  removed  the  em- 
ploye and  stopped  the  work.  Nothing  fur- 
ther was  thereafter  done  by  plaintiff  until 
the  submission  of  this  cause  on  November  28, 
1906. 

It  is  expressly  agreed  that,  during  all  the 
years  since  1864  until  the  submission  of  this 
cause,  all  that  portion  of  lot  1  to  the  east 
of  the  fence  erected  by  Lamme  bad  been 
used  continuously,  exclusively  and  uninter- 
ruptedly by  the  public  as  a  highway,  and 
that  during  all  the  years  from  1870,  all  that 
portion  of  lot  26  east  of  the  line  of  fence 
erected  by  Tracy  had  been  used  in  like  man- 
ner, with  the  exception  of  the  interruptions 
above  noted.  In  1891  a  4-inch  water  main 
was  laid  by  the  city  on  Tracy  avenue,  as 
indicated  on  the  plat  In  1901  a  6-lnch  sewer 
main  was  constructed  on  Main  and  Menden- 
ball  streets  and  extended  south  from  the 


latter  along  lot  "26  In  1906,  at  the  expense 
of  the  city.  In  1906  a  special  Improvement 
district  was  created  by  the  city,  and  cement 
sidewalks  were  laid  along  Tracy  avenue  on 
the  west  side,  as  indicated.  'The  plaintiff 
bore  no  part  of  the  expense  of  these  Im- 
provements. While  Tracy  was  the  owner  of 
these  lots,  no  taxes  were  paid  upon  them  to 
the  city  by  him.  Since  plaintiff's  purchase, 
in  1880,  taxes  have  regularly  been  paid  by 
him  for  the  benefit  of  the  city.  For  some 
years  the  plaintiff  listed  the  lots  for  taxa- 
tion with  the  county  assessor;  for  other 
years  the  assessor  listed  them  himself.  The 
city  of  Bozeman  has  never  provided  by  ordi- 
nance for  the  assessment,  equalization,  or 
collection  of  its  own  taxes,  but,  under  the 
provisions  of  the  statutes  applicable,  has  by 
resolution  of  its  council  from  year  to  year 
determined  the  amount  of  taxes  necessary 
for  administrative  purposes,  and  certified  the 
same  to  the  county  treasurer  for  collection, 
upon  assessments  made  by  the  county  asses- 
sor as  the  basis  for  the  levy  and  collection  of 
state  and  county  taxes.  From  the  date  of 
tbe  city's  incorporation  until  the  present 
time,  these  taxes  have  been  collected  by  the 
county  treasurer  and  paid  to  the  treasurer 
of  the  city.  During  that  time  the  plaintiff 
has  paid  altogether  upon  lots  1  and  26,  to  the 
state,  county,  and  city,  taxes  to  the  amount 
of  $1,200,  of  which  the  city  has  received  as 
Its  share,  $400.  Since  1883  negotiations  have 
been  had  from  time  to  time  between  plain- 
tiff and  defendant,  to  compromise  the  con- 
troversy over  the  ownership  of  the  lots,  the 
city  always  asserting  that  they  have  by  ad- 
verse, use  become  a  part  of  Tracy  avenue, 
and  the  plaintiff  denying  its  claim. 

The  parties  have  submitted  the  controver- 
sy upon  the  theory  that  title  to  the  portions 
of  the  lots  lying  west  of  the  line  of  the  old 
fence  must  be  determined  upon  the  same 
facts  as  that  of  the  portions  lying  east  of 
this  line,  the  plaintiff's  position  being  that 
if  he  cannot  have  title  quieted  in  him  as  to 
the  latter,  neither  can  he  as  to  the  former. 
It  is  not  important  to  inquire  why  he  has  as- 
sumed this  position.  It  is  doubtless  due  to 
the  conviction  that  the  portions  west  of  the 
fence  have  been  lost  to  him  by  adverse  use 
by  adjoining  lot  owners  on  the  west  This 
is  true  as  to  the  area  of  lot  1  lying  west  of 
the  line,  because  that  was  determined  by  the 
judgment  in  the  case  of  Tracy  v.  Lamme. 
rendered  in  1879.  Doubtless  the  same  or  a 
similar  condition  exists  as  to  the  correspond- 
ing portion  of  lot  26.  But  be  this  as  it  may, 
tbe  task  Imposed  upon  us  is  to  determine  the 
rights  of  the  parties  with  reference  to  those 
portions  only  which  lie  to  the  east  of  the 
line. 

Under  his  deed  from  Tracy,  in  March, 
1880,  the  plaintiff  became  vested  with  such 
title  as  Tracy  had,  and  for  present  purposes 
it  may  be  assumed  that  the  judgment  recov- 
ered by  the  plaintiff  against  the  sheriff  of 
Gallatin  county,  on  May  2,  1881,  definitely 
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adjudicated  the  question  of  title  In  his  favor. 
During  the  same  month,  however,  we  find 
the  board  of  county  commissioners  asserting 
the  right  of  control  by  causing  the  arrest  of 
the  plaintiff  and  his  employes  for  obstruct- 
ing the  disputed  area  of  lot  1;  and  in  the 
following  September  we  find  it  making  the 
declaration  that  "both  of  the  areas  had  been 
used  as  a  part  of  the  highway  ever  since 
1864.  This  was  the  last  definite  act  of  hos- 
tility between  the  parties,  until  1902,  when 
the  plaintiff  attempted  to  take  possession  by 
erecting  an  lnclosure,  and  was  summarily 
stopped  by  the  authorities  of  the  city,  which, 
in  1883,  had  become  the  successor  of  the 
board  of  county  commissioners  in  the  con- 
trol of  the  streets.  During  the  years  inter- 
vening, until  the  submission  of  this  cause, 
this  was  the  only  positive  assertion  by  plain- 
tiff of  his  title.  For  27  years  the  property 
constituted  a  part  of  the  street,  and  was  con- 
tinuously and  uninterruptedly  used  as  a  pub* 
lie  highway.  It  was  also  held  adversely  un- 
der claim  of  right,  because,  disregarding  the 
attitude  of  the  board  of  county  commission- 
ers toward  it  prior  to  September,  1881,  it 
then  asserted  the  right  to  its  use  as  a  high- 
way, by  refusing  to  pay  the  plaintiff  for  it, 
and  by  formal  declaration  that  this  right 
Jiad  been  established  by  prescription.  This 
amounted  to  a  definite  assertion  by  the  pub- 
lic authorities,  of  a  right  to  the  use.  There- 
fore, if  what  had  theretofore  been  done  by 
the  board  of  county  commissioners  be  re- 
garded as  equivocal  and  Insufficient  to  ini- 
tiate adverse  possession  under  claim  of  right, 
this  act  on  its  part  did  initiate  an  exclusive 
use  under  claim  of  right,  which  has  con- 
tinued uninterruptedly  until  the  present  time. 
The  period  necessary  to  establish  a  prescrip- 
tive right  under  the  statute  in  force  in  1881, 
and  afterwards  until  the  adoption  of  the 
Codes  of  1896,  was  five  years  (Rev.  St  1879 
[Code  Civ.  Proc.  §  29] ;  Comp.  St  1887,  div. 
1  [Code  Civ.  Proc.  f  29]).  Under  the  provi- 
sion of  the  Code  of  1895,  the  period  was  ex- 
tended to  10  years  (Code  Civ.  Proc.  1895,  § 
483),  and  has  since  remained  the  same.  (Rev. 
Codes,  f  6432.)  Under  the  provision  of  the 
old  statute,  the  adverse  use  thus  initiated 
ripened  into  a  right  by  prescription  within 
five  years  from  the  close  of  the  proceedings 
of  the  board  of  county  commissioners,  in  Sep- 
tember, 1881 ;  and  though  it  be  conceded  that 
both  parties  assumed  that  the  various  at- 
tempts by  the  board  to  condemn  the  lots 
prior  to  that  time  were  so  far  abortive  that 
the  subsequent  use  by  the  public  was  with- 
out color  of  title,  yet  the  use  then  initiated, 
continued  without  question  until  1902,  more 
than  21  years,  and  under  the  admitted  facts 
extended  to  the  whole  of  the  disputed  area. 

The  facts  bring  this  case  clearly  within 
the  rule  recognized  generally — that  a  pub- 
lic highway  may  be  established  by  prescrip- 
tion, without  color  of  title,  by  proof  of  travel 
over  it  by  the  public,  as  a  public  highway, 
for  the  statutory  period.  State  v.  Auchard, 
113  P.-19 


22  Mont  14,  55  Pac  361;  Montana  Ore  Pur. 
Co.  v.  Butte  &  Boston  C.  &  S.  Co.,  25  Mont. 
427,  65  Pac.  420;  Pope  v.  Alexander,  36  Mont 
82,  92  Pac.  203,  565;  New  Haven  v.  New 
York,  etc.,  R.  Co.,  72  Conn.  225,  44  Atl.  31 ; 
Campau  v.  City  of  Detroit,  104  Mich.  560, 
62  N.  W.  718;  Elliott  on  Roads  &  Streets, 
§  174;  28  Cyc.  835.  The  presumption  which 
would  otherwise  prevail — that  the  use  by  the 
public  has,  during  all  the  years  since  1881, 
been  in  subordination  to  the  legal  title  vest- 
ed in  plaintiff  by  his  deed  from  Tracy  (Rev. 
Codes,  i  6435) — la  entirely  overcome. 

The  negotiations  had  with  the  city  from 
time  to  time  were  not  effective  to  prevent 
the  running  of  the  statute,  because  the  city 
was  all  the  while  exercising  exclusive  con- 
trol, and  asserting  its  right  to  do  so.  Of 
this  the  plaintiff  had  full  knowledge.  It 
was  therefore  incumbent  upon  him  to  assert 
his  right  by  some  means  calculated  to. inter* 
rupt  or  disturb  such  control  and  use,  or  to 
institute  an  action  to  have  his  right  judicial- 
ly determined.  Hia  mere  verbal  assertion  of 
his  claim  did  not  disturb  travel  by  the  pub- 
lic, and,  in  the  absence  of  definite  action  on 
his  part,  was  of  no  avail  to  prevent  the 
running  of  the  statute.  Ellsworth  v.  Grand 
Rapids,  27  Mich.  251.  The  following  cases, 
though  differing  in  their  facts,  support  the 
conclusion  stated:  State  v.  Horlacher,  16 
Wash.  325,  47  Pac.  748;  Sheridan  v.  Em- 
pire City,  45  Or.  296,  77  Pac.  393 ;  Whlttaker 
v.  Ferguson,  16  Utah,  240,  51  Pac.  980 ;  Port- 
land, etc.,  Ry.  Co.  v.  Clarke,  48  Wash.  509, 
93  Pac.  1083;  Mitchell  v.  St  Louis  Ry.  Co., 
116  Mo.  App.  81,  93  S.  W.  Ill ;  Raymond  v. 
City  of  Wichita,  70  Kan.  523,  79  Pac.  323; 
City  of  Ft  Worth  v.  Mansfield,  44  Tex.  Civ. 
App.  372,  99  S.  W.  436. 

But  the  plaintiff  contends  that  the  receipt 
by  defendant  of  taxes  from  year  to  year  was 
an  admission  of  his  right  which  it  is  now  es- 
topped to  deny,  or,  in  any  event,  that  this  con- 
duct on  its  part,  together  with  the  other 
facts  admitted,  demonstrate  that  no  right  to 
the  use  of  his  property  has  been  acquired  by 
prescription.  Under  the  provisions  of  the 
statute  applicable  (Laws  12th  Terr.  Legisla- 
tive Assembly,  p.  13,  §S  58,  59;  Comp.  St  1&»V, 
div.  5,  SS  378,  379  ;  Pol.  Code  1895,  SI  4862, 
4870  [Rev.  Codes,  SI  3348,  3356]),  the  basis 
of  taxation  for  a  city  or  town  has  been  the 
valuation  made  by  the  county  assessor  for 
state  and  county  purposes.  The  city  or  town 
council  has  had  no  authority  to  amend  or 
change  the  items  listed  in  the  roll  furnished 
by  him,  its  office  being  merely  to  ascertain 
the  rate  of  taxation  necessary  to  produce 
the  amount  required  to  meet  the  expenses  of 
the  city  or  town  government,  and  to  certify  it 
to  the  county  treasurer.  The  duty  of  col- 
lection has  thus  always  been  Imposed  upon 
this  officer  for  all  cities  except  those  of  the 
first  class.  Under  section  4870  of  the  Politi- 
cal Code  of  1895,  the  city  might  by  ordinance 
cast  this  duty  upon  its  own  treasurer,  but 
this  the  defendant  never  did.   Thus  It  ap- 
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pears  that  It  had  nothing  to  do  with  includ- 
ing in  the  assessment  roll  from  year  to  year, 
as  part  of  plaintiffs  property,  the  lots  in 
controversy.  They  were  Included  In  the  list 
either  at  the  instance  of  the  plaintiff  him- 
self, or  by  the  assessor  of  bis  own  motion, 
because,  doubtless,  he  found  that  they  had 
theretofore  been  so  listed.  However  it  was 
done,  the  defendant  cannot  be  held  to  be  es- 
topped by  levying  taxes  upon  them,  for  It 
was  not  at  liberty  to  pursue  any  other  course. 
In  any  event,  the  admission  by  the  county 
assessor  Implied  by  his  listing  them — if  this 
can  be  held  such  at  all — was  not  an  admis- 
sion by  the  city,  or  the  public,  because  he 
had  nothing  to  do  with  the  control  of  the 
public  highways,  and  could  not  thus  admit 
away  the  rights  of  the  public.  Ellsworth  v. 
Grand  Rapids;  Campau  v.  City  of  Detroit; 
Sheridan  v.  Empire  City,  supra ;  San  Leand- 
ro  v.  Le  Breton,  72  Cal.  170,  13  Pac.  405; 
Rhodes  v.  Town  of  Brlghtwood,  145  Ind.  21, 
43  N.  E.  942;  Gillean  v.  City  of  Frost,  25 
Tex.  Civ.  App.  371,  61  S.  W.  845;  City  of 
Butte  v.  Mlkosowitz,  39  Mont  350,  102  Pac. 
893. 

If  the  inquiry  were  whether  the  plaintiff 
had  dedicated  the  lots  to  the  use  of  the  pub- 
lic, the  payment  of  taxes  by  blm  from  year  to 
year  would  be  potent  to  rebut  the  conclu- 
sion that  he  had;  but  the  fact  that  they 
were  paid  by  the  county  treasurer  and  ac- 
cepted from  him  by  the  city  treasurer,  and 
expended  to  maintain  the  city  government, 
cannot  be  construed  into  such  an  admission  of 
title  in  plaintiff  as  to  preclude  the  defendant 
from  asserting  the  rights  of  the  public. 
These  officers  had  no  more  power  than  the 
assessor  to  admit  away  these  rights. 

The  decree  and  order  are  affirmed 

Affirmed. 

SMITH  and  HOLLOWAY,  JJ.,  concur. 


COBBAN  v.  MEAGHER,  County  Treasurer, 
et  al. 

(Supreme  Court  of  Montana.   Jan.  5, 1911.) 

1.  Taxation  (8  611*)— Restraining  Assess- 
ment —  Judgment  —  Conclusiveness  — 
Questions  Determined. 

A  decree  enjoining  collection  of  assessment 
for  taxes  of  a  parcel  of  ground  designated  as 
a  mining  claim  until  the  claim  shall  nave  been 

Eurchased  from  the  United  States  as  provided 
y  law,  rendered  on  a  complaint  alleging  that 
an  assessment  on  the  claim  was  unlawful  be- 
cause the  legal  title  thereto  was  in  the  Unit- 
ed States,  merely  adjudges  the  mining  claim, 
as  such,  not  subject  to  taxation,  because  the 
legal  title  remains  in  the  United  States,  and 
does  not  determine  the  question  of  the  right 
to  tax  the  surface  ground  when  the  same  is 
used  and  has  a  separate  and  independent  value 
for  other  than  mining  purposes. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  1245;  Dec.  Dig.  §  611.*] 
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2.  Taxation  (§  63*)— Assessment  of  Mining 
Claim— What  Constitutes. 

A  locator  of  an  unpatented  mining  claim 
was  informed  by  the  chairman  of  the  board 
of  county  commissioners  that  a  notice  would 
be  sent  to  him  requiring  him  to  show  cause 
why  the  claim  should  not  oe  assessed.  He  used 
the  ground  for  town-site  and  building  pur- 
poses. He  waived  notice,  and  on  the  hearing 
the  board  ordered  the  ground  assessed  for 
town-site  purposes,  over  the  locator's  objection 
that  title  was  not  In  him.  Held,  that  the  as- 
sessment of  the  ground  was  on  its  use  for  town- 
site  and  building  purposes,  and  not  on  an  un- 
patented mining  claim  as  such. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |  147;  Dec  Dig.  |  63.*] 

3.  Taxation  (I  63*}— "Property"  Subject  to 
Taxation— unpatented  Mining  Claims. 

Under  Const  art  12,  |f  1-3,  17,  requiring 
a  uniform  rate  of  taxation  of  property  not 
exempt,  enumerating  what  property  shall  be 
exempt,  declaring  that  all  mining  claims  after 
purchase  from  the  United  States  shall  be  tax- 
ed at  a  specified  valuation,  unless  the  surface 
ground  is  used  for  other  than  mining  purposes 
and  has  a  separate  value  for  such  other  pur- 
pose, in  which  case  the  surface  ground  so  used 
shall  be  taxed  at  its  value  for  such  other  pur- 
pose, and  defining  "property"  as  including  mon- 
eys, credits,  bonds,  stocks,  franchises,  and  all 
other  matters  and  things  capable  of  private 
ownership,  and  under  Rev.  Codes,  §§  2498-2500, 
providing  that  all  property  is  subject  to  taxa- 
tion, except  that  specially  exempted,  the  sur- 
face ground  of  an  unpatented  mining  claim 
when  used  for  other  than  mining  purposes  and 
when  it  has  a  separate  value  for  such  other 
purposes  is  subject  to  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §  147;  Dec  Dig.  ft  63* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5693-5728 ;  vol.  8,  pp.  7768-7770.] 

4.  Taxation  (1 421*)— Assessment— Validity. 

Where  a  house  on  premises  is  separately 
assessed,  the  words  in  the  assessment  of  the 
real  estate,  "and  the  house  upon  which  is 
numbered  88."  are  simply  descriptive,  serving 
to  identify  the  ground,  and  the  assessment  of 
the  real  estate  is  not  void  on  the  ground  that 
it  cannot  be  ascertained  whether  it  includes 
the  house,  and,  if  it  does,  it  is  void  because  the 
house  has  been  separately  assessed. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §5  720-735;  Dec  Dig.  §  421.*] 

5.  Taxation  (I  60S*)— Irregularity  in  As- 
sessment—Remedy. 

Under  Rev.  Codes,  i  2741,  forbidding  an 
injunction  to  restrain  the  collection  of  any 
tax,  except  where  the  tax  is  illegal,  or  where 
the  property  is  exempt  the  court  may  not  re- 
strain the  collection  of  a  tax  levied  on  the 
surface  of  an  unpatented  mining  claim  having 
a  separable  and  independent  value  because  of 
its  use  for  other  than  mining  purposes,  on  the 
ground  that  the  assessor  failed  to  set  forth 
In  the  assessment  the  fact  that  the  surface 
ground  was  assessed  for  other  than  mining  pur- 
poses, but  the  remedy  is  by  an  action  at  law 
under  section  2742  to  recover  the  taxes  paid 
under  protest  which  remedy  is  by  section  2745, 
exclusive. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f|  1230-1241;  Dec  Dig.  {  608.*] 

Appeal  from  District  Court  Silver  Bow 
County;  Jeremiah  J.  Lynch,  Judge. 

Action  by  W.  S.  Cobban  against  Charles 
Bi  Meagher,  as  County  Treasurer  of  Silver 
Bow  County,  and  another.  From  a  judg- 
ment for  defendants  and  from  an  order  de- 
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nylng  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

Kremer,  Sanders  &  Kremer,  for  appellant 
Albert  J.  Galen,  Atty.  Gen.,  and  W.  S.  Town- 
er, Asst  Atty.  GeiL,  for  respondents. 

SMITH,  J.  This  action  was  brought  to 
restrain  the  defendants  from  collecting  taxes 
for  the  years  from  1903  to  1909,  assessed 
against  certain  property  situated  in  Silver 
Bow  county.  The  assessment  for  the  year 
1903  reads  as  follows,  and  those  for  the  sub- 
sequent years  were  substantially  the  same, 
viz.:  "W.  a  Cobban,  for  use  of  ground  for 
the  year  1903  formerly  known  as  the  Bab- 
oon placer,  now  known  and  located  as  the 
Mercury  lode,  said  ground  being  situated  on 
south  aide  of  Mercury  street  in  the  city  of 
Butte,  between  Main  street  and  Wyoming 
street  and  the  house  upon  which  is  number- 
ed 38."  The  property  in  question  is  an  un- 
patented mining  claim  belonging  to  the  plain- 
tiff; the  legal  title  being  In  the  United 
States.  The  district  court  of  Silver  Bow 
county  found  for  the  defendants  and  entered 
judgment  in  their  favor,  from  which  judg- 
ment and  an  order  denying  a  new  trial  plain- 
tiff has  appealed. 

Appellant  claims  (1)  that  neither  the  min- 
ing claim  nor  the  use  thereof  is  taxable  un- 
der any  circumstances;  and  (2)  that  the  de- 
fendant county  and  its  assessor  were  in  1902 
enjoined  by  the  district  court  from  levying 
any  taxes  upon  the  property  until  after  pat- 
ent obtained  thereto.  The  judgment  roll  in 
the  action  in  which  the  injunction  was  is- 
sued is  in  the  record.  No  copy  of  the  as- 
sessment then  complained  of  is  found;  but 
the  complaint  after  describing  the  property 
as  an  unpatented  mining  claim,  alleges: 
"That  for  the  several  years  (1899,  1900,  and 
1901)  there  were  levied  and  assessed  against 
the  said  property  *  *  *  the  several  sums 
as  follows:  ♦  *  •  That  the  proper  pro- 
portion of  said  taxes  so  levied  and  assessed 
against  the  ground  designated  as  the  Baboon 
placer  is  as  follows:  *  *  *  That  plaintiff 
says  that  the  valuation  or  levy  and  assess- 
ment of  said  taxes  upon  the  said  Baboon 
placer  •  •  •  was  unlawful  for  the  rea- 
son that  the  legal  title  to  the  said  ground 
was  and  still  is  in  the  United  States.  •  •  * 
Plaintiff  says  that  the  defendant  threatens 
to  value,  assess,  and  levy  taxes  upon  the 
said  mining  ground  comprising  the  Baboon 
placer  claim  notwithstanding  the  said  ground 
is  not  legally  subject  to  taxation  for  the 
reason  that  the  same  Is  a  part  of  the  public 
domain.  •  •  •  That  the  defendant  will 
proceed  to  value  said  ground  for  purposes  of 
taxation."  The  plaintiff  prayed  that  the  de- 
fendant county  be  restrained  "from  valuing 
said  ground  designated  as  the  Baboon  placer 
for  purposes  of  taxation,  and  from  demand- 
ing taxes  thereon  •  *  •  until  the  same 
shall  have  been  purchased  from  the  govern- 
ment of  the  United  States."   After  general 


demurrer  overruled,  the  defendant  refused  to 
answer,  and  a  decree  was  entered,  in  part 
as  follows:  "Wherefore,  it  is  ordered,  ad- 
judged, and  decreed  that  the  defendant  Its 
assessor,  treasurer,  officers,  and  agents,  be, 
and  they  are,  hereby  restrained  and  enjoin- 
ed from  continuing  to  value,  assess,  and  levy 
taxes  upon  the  said  ground,  to  wit,  that 
piece  or  parcel  of  ground  designated  upon 
the  assessment  rolls  as  the  Baboon  placer 
and  claimed  by  the  plaintiff  herein  as  the 
Mercury  quartz  lode  mining  claim,  until  the 
same  shall  have  been  purchased  from  the 
United  States  as  provided  by  law." 

1.  As  we  read  this  decree,  in  the  light  of 
the  complaint  upon  which  it  is  founded,  it 
is  clear  to  us  that  the  court  adjudged,  in  ac- 
cordance with  the  plaintiff's  contention,  that 
an  unpatented  mining  claim,  as  such,  is  not 
subject  to  taxation  because  of  the  fact  that 
the  legal  title  remains  in  the  United  States. 
We  find  nothing  in  the  judgment  roll  to  in- 
dicate that  the  question  of  the  right  to  tax 
the  surface  ground  when  the  same  Is  used, 
and  has  a  separate  and  independent  value, 
for  other  than  mining  purposes,  was  consid- 
ered by  the  court  or  could  properly,  under 
the  allegations  of  the  complaint  have  been 
considered.  Indeed,  the  record  shows  that 
the  district  court  of  Silver  Bow  county  sub- 
sequently took  this  view  of  the  decree  when 
it  refused  to  punish  the  assessor  as  for  a 
contempt  for  attempting  to  collect  taxes  for 
the  "use"  of  the  ground  In  question.  If  we 
are  correct  in  this  first  conclusion,  it  follows 
that  the  present  assessor  Is  not  restrained 
from  collecting  these  taxes,  unless  he  has 
assessed  the  property  as  a  mining  claim. 
As  we  read  the  record,  he  is  not  claiming  the 
right  to  do  that  He  alleges  in  his  answer 
that  during  all  the  years  mentioned  the 
plaintiff  used  the  land  In  question  for  town- 
site  and  building  purposes.  It  is  shown  on 
the  face  of  each  of  the  assessments  that  only 
the  use  of  the  ground  was  assessed.  And, 
in  addition  to  this,  the  plaintiff's  own  testi- 
mony discloses  that  he  was  present  at  a 
meeting  of  the  board  of  county  commission- 
ers in  July,  1909,  when  the  chairman  inform- 
ed him  that  a  notice  would  be  sent  to  him 
requiring  him  to  appear  before  the  board  'at 
a  subsequent  date,  and  show  cause  why  the 
ground  should  not  be  assessed.  He  waived 
legal  notice,  and  requested  that  the  matter 
be  taken  up  at  once.  The  records  of  the 
county  board  show  this  entry:  "July  26, 
1909,  W.  C.  Cobban  was  present  and  pub- 
licly waived  the  process  of  serving  him  with 
legal  notice  to  appear  and  show  cause  why 
the  Mercury  lode  owned  by  him  should  not 
be  assessed  for  town-site  purposes,  said  min- 
ing claim  being  used  by  him  for  other  than 
mining  purposes,  to  wit  town-site  purposes." 
As  to  what  other  proceedings  were  had,  Mr. 
Cobban  testified:  "Mr.  Brown  [the  chair- 
man] asked  me  what  reason  I  had  to  offer 
why  that  certain  piece  of  ground  should  not 
be  assessed,  and  I  offered  as  a  reason  the 
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decree  of  the  district  court  restraining  them 
from  assessing  the  ground  until  such  time  as 
I  obtained  title  to  it  A  motion  was  made 
that  the  assessor  should  be  instructed  to 
assess  the  ground.  That  In  substance  was 
the  resolution.  Another  resolution  was  pass- 
ed instructing  the  county  attorney  to  draw 
in  legal  form  the  necessary  resolution  for 
the  board  to  pass,  Instructing  the  assessor  to 
assess  the  ground  for  the  years  1903  to  1909, 
Inclusive."  On  July  30,  1909,  plaintiff  was 
notified  by  registered  letter  to  appear  be- 
fore the  board  on  August  9th,  to  show  cause 
why  the  property  should  not  be  assessed  for 
the  use  to  which  it  was  put,  to  wit,  town- 
site  purposes.  He  did  not  however,  actually 
receive  the  letter  until  August  20th.  We 
must  conclude  from  the  foregoing  evidence 
that  he  had  actual  notice  that  the  board  pro- 
posed to  have  the  ground  assessed  in  ac- 
cordance with  Its  value  for  town-site  pur- 
poses. It  therefore  appears  that  the  attempt- 
ed assessment  was  for  such  purposes  and 
that  plaintiff  was  fully  aware  of  the  fact. 
He  admitted,  while  a  witness,  that  the  prop- 
erty had  been  so  used  exclusively  during  all 
the  years  in  question. 

2.  The  question  whether  an  unpatented 
mining  claim,  as  such,  is  subject  to  taxation, 
is  not  before  us.  The  inquiry  is:  Can  the 
surface  ground  of  an  unpatented  mining 
claim,  when  the  same  is  used  for  other  than 
mining  purposes  and  has  a  separate  and  In- 
dependent value  for  such  other  purposes,  be 
taxed?  We  think  the  answer  must  be  in 
the  affirmative.  Section  1  of  article  12  of 
the  state  Constitution  provides:  "The  nec- 
essary revenue  for  the  support  and  mainte- 
nance of  the  state  shall  be  provided  by  the 
legislative  assembly,  which  shall  levy  a  uni- 
form rate  of  assessment  and  taxation,  and 
shall  prescribe  such  regulations  as  shall  se- 
cure a  just  valuation  for  taxation  of  all 
property,  except  that  specially  provided  for 
In  this  article."  Section  2  provides:  "The 
property  of  the  United  States,  the  state, 
counties,  cities,  towns,  school  districts,  mu- 
nicipal corporations  and  public  libraries  shall 
be  exempt  from  taxation;  and  such  other 
property  as  may  be  used  exclusively  for  agri- 
cultural and  horticultural  societies,  for  edu- 
cational purposes,  places  of  actual  religious 
worship,  hospitals  and  places  of  burial  not 
used  or  held  for  private  or  corporate  profit 
and  institutions  of  purely  public  charity  may 
be  exempt  from  taxation."  Section  3  reads 
as  follows:  "All  mines  and  mining  claims, 
both  placer  and  rock  In  place,  containing  or 
bearing  gold,  silver,  copper,  lead,  coal  or  oth- 
er valuable  mineral  deposits,  after  purchase 
thereof  from  the  United  States,  shall  be  tax- 
ed at  the  price  paid  the  United  States  there- 
for, unless  the  surface  ground,  or  some  part 
thereof,  of  such  mine  or  claim,  is  used  for 
other  than  mining  purposes,  and  has  a  sepa- 
rate and  independent  value  for  such  other 
purposes.  In  which  case  said  surface  ground, 
or  any  part  thereof,  so  used  for  other  than 


mining  purposes,  shall  be  taxed  at  its  value 
for  such  other  purposes,  as  provided  by  law; 
and  all  machinery  used  hi  mining,  and  all 
property  and  surface  improvements  upon  or 
appurtenant  to  mines  and  mining  claims 
which  have  a  value  separate  and  independent 
of  such  mines  or  mining  claims,  and  the 
annual  net  proceeds  of  all  mines  and  mining 
claims  shall  be  taxed  as  provided  by  law." 
Section  2498,  Rev.  Codes,  provides:  "All 
property  in  this  state  is  subject  to  taxation, 
except  as  provided  in  the  next  section."  Sec- 
tions 2499,  2600,  Rev.  Codes,  read  the  same 
as  sections  2  and  3  of  the  Constitution,  su- 
pra. Section  17  of  article  12  of  the  Consti- 
tution reads:  "The  word  property  as  used  In 
this  article  Is  hereby  declared  to  Include 
moneys,  credits,  bonds,  stocks,  franchises 
and  all  other  matters  and  things  (real,  per- 
sonal and  mixed)  capable  of  private  owner- 
ship. •  *  ♦»•  This  court  in  the  case  of 
Northwestern  L.  Ins.  Co.  v.  Lewis  &  Clark 
County,  28  Mont  484,  72  Pac.  982,  98  Am.  St 
Rep.  572,  declared  that  this  section,  "in  its 
definition  of  that  which  may  be  made  sub- 
ject to  taxation,  Is  sufficiently  comprehensive 
to  include  all  matters  and  things,  visible  and 
Invisible,  tangible  and  intangible,  corporeal 
and  incorporeal,  capable  of  private  owner- 
ship." We  can  conceive  of  no  more  compre- 
hensive definition.  It  Includes  everything 
capable  of  private  ownership.  Whatever, 
therefore,  is  not  by  law  exempt  is  taxable. 
There  is  no  declaration,  either  In  the  Con- 
stitution or  the  Codes,  that  the  surface 
ground  of  an  unpatented  mining  claim,  when 
used  for  other  than  mining  purposes  and 
having  a  separate  and  independent  value  for 
such  purposes,  is  not  taxable.  It  is  capable 
of  private  ownership.  Judge  John  B.  Clay- 
berg  In  his  very  able  article  on  Mines  and 
Minerals,  27  Cyc.  580,  says:  "By  virtue  of  a 
valid  location,  the  ground  Included  within 
its  boundaries  is  segregated  from  the  public 
domain,  and  the  exclusive  right  of  possession 
thereof  becomes  vested  in  the  locator,  and 
so  remains  as  long  as  he  complies  with  the 
acts  of  Congress.  The  courts  have  declared 
It  property  in  the  highest  sense  of  that  term, 
which  may  be  bought  sold,  and  conveyed, 
and  which  passes  by  descent."  See,  also, 
Hughes  v.  Devlin,  23  Cal.  502;  Suessenbach 
v.  Bank,  5  Dak.  477,  41  N.  W.  662;  Keeler 
v.  Trueuian,  15  Colo.  143,  25  Pac.  311.  In 
the  case  of  Forbes  v.  Gracey,  94  U.  S.  7«J2. 
24  L.  Ed.  313,  the  Supreme  Court  of  the 
United  States  through  Mr.  Justice  Miller, 
speaking  of  the  character  of  property  involv- 
ed In  an  unpatented  mining  claim,  said: 
"Such  right  as  the  mining  laws  allow  and 
as  Congress  concedes  to  develop  and  work 
the  mines  is  property  in  the  miner,  and  prop- 
erty of  great  value.  *  •  *  Those  claims 
are  the  subject  of  bargain  and  sale,  and  con- 
stitute very  largely  the  wealth  of  the  Pacific 
Coast  states.  They  are  property  in  the  full- 
est sense  of  the  word,  and  their  ownership, 
transfer,  and  use  are  governed  by  a  well-de- 
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floed  Code  or  Codes  of  Law,  and  are  recog- 
nized by  the  states  and  the  federal  govern- 
ment This  claim  may  be  sold,  transferred, 
mortgaged,  and  Inherited,  without  Infring- 
ing the  title  of  the  United  States.  Why  may 
it  not  also  be  made  subject  to  a  lien  for 
taxes,  and  the  claim,  such  as  it  Is,  recognized 
by  statute,  be  sold  to  enforce  the  lieu? 
We  see  nothing  in  principle  or  in  any  inter- 
est which  the  United  States  has  in  the  land 
to  prevent  it" 

This  court,  in  the  case  of  State  ex  rel. 
Baker  v.  District  Court,  24  Mont  330,  61  Pac. 
8S2,  said:  "Neither  the  statutes  nor  the 
courts  in  this  state  recognize  any  distinction 
between  possessory  rights  to  mining  claims 
upon  public  lands  and  real  estate  held  under 
other  titles.  While  recognizing  the  United 
States  as  the  paramount  proprietor,  the  Leg- 
islature and  the  courts  have  always  treated 
toe  claimant  under  a  perfected  location  as 
the  owner  of  the  fee.  Indeed,  the  location 
operates  as  a  grant  from  the  government; 
and  the  estate  acquired  under  it  is  a  vested 
right  to  the  fee,  which  becomes  absolute  up- 
on the  performance  of  the  required  condi- 
tions, it  can  be  lost  only  by  abandonment 
or  by  forfeiture  and  location  by  another. 
It  is  property  in  every  sense  of  that  term, 
and,  except  in  the  particular  just  noted,  it 
has  all  the  attributes  of  real  estate.  It  may 
be  transferred  by  sale,  as  other  real  estate; 
it  may  be  mortgaged ;  it  may  descend  to  the 
heir  or  be  held  by  the  administrator  or  exec- 
ntor  as  assets  to  pay  debts;  it  may  be  made 
liable  to  the  payment  of  taxes ;  it  Is  subject 
to  statutory  Hens ;  in  some  Instances  it  may 
be  subject  to  claim  of  homestead ;  and  it  Is 
subject  to  levy  and  sale  as  other  lands  for 
the  satisfaction  of  judgments."  It  clearly 
appears  from  the  report  of  the  foregoing 
case,  that  the  question  whether  unpatented 
mining  claims  as  such  are  exempt  from  tax- 
ation by  virtue  of  section  3  of  article  12  of 
the  Constitution,  supra,  was  not  before  the 
court  See,  also,  Robertson  v.  Smith,  1  Mont. 
410,  and  Bntte  Hardware  Co.  v.  Frank,  25 
Mont  344,  66  Pac.  1.  If  such  claims  are 
not  taxable,  it  is  not  because  they  are  not 
property,  but  on  account  of  the  fact  that 
they  have  been  exempted  from  the  general 
provisions  of  the  revenue  laws.  See  section 
2501,  subd.  2,  Rev.  Codes;  Elder  v.  Wood, 
208  U.  S.  228,  28  Sup.  Ct.  263,  52  L.  Ed*  464  ; 
and  note  to  People  ex  rel.  Carrell  v.  Bell 
fill.)  15  Am.  &  Eng.  Ann.  Cas.  511.  The  case 
of  Hope  Mining  Co.  v.  Kennon,  3  Mont.  35, 
cited  by  the  appellant,  in  Which  it  was  held 
that  an  unpatented  mining  claim,  as  such, 
was  not  subject  to  taxation,  was  decided  un- 
der a  statute  (Codified  Statutes  1872,  p.  600) 
which  expressly  provided  that  all  unpatent- 
ed mines  and  mining  claims  should  be  ex- 
empt from  taxation. 

The  surface  ground  of  patented  mining 
claims,  as  distinguished  from  the  claims 
themselves,  is  distinctly  recognized  by  sec- 


tion 3,  art  12,  Const.,  supra,  as  a  species  of 
property  subject  to  taxation  at  its  full  value 
under  certain  circumstances.  We  can  dis- 
tinguish no  difference  between  the  use  of  the 
surface  ground  of  a  patented  claim  for  oth- 
er than  mining  purposes  and  that  of  an  un- 
patented claim ;  and  we  therefore  hold  that 
the  surface  ground  of  an  unpatented  mining 
claim,  when  used  for  other  than  mining  pur- 
poses, is  subject  to  taxation  in  this  state 
when  it  has  a  separate  and  independent  val- 
ue for  such  other  purposes.  That  the  surface 
ground  of  the  Mercury  lode  claim  was  so 
used  and  had  such  value  Is  clearly  shown  by 
the  record. 

3.  It  is  contended  that  the  assessment  was 
void  because  of  the  fact  that  It  cannot  be  as- 
certained therefrom  whether  as  made  it  in- 
cludes the  house,  No.  38,  and,  further,  if  such 
is  the  case,  it  is  void  for  the  additional  rea- 
son that  the  taxes  on  the  house  were  in  fact 
paid  under  another  and  separate  assessment 
As  we  read  the  assessment,  the  words  "and 
the  house  upon  which  is  numbered  38"  are 
simply  descriptive  of  the  premises,  or  a  part 
of  the  description  serving  to  Identify  the 
ground.  That  the  house  was  separately  as- 
sessed bears  out  this  conclusion. 

4.  The  last  contention  is  that  the  assess- 
ment was  void  for  the  reason  that  the  asses- 
sor failed  to  set  forth  therein  the  fact  that 
the  surface  ground  wa*  assessed  for  other 
than  mining  purposes  on  account  of  the  fact 
that  it  had  a  separate  and  Independent  val- 
ue for  town-site  purposes.  Section  2741,  Rev. 
Codes,  reads  as  follows:  "No  injunction  must 
be  granted  by  any  court  or  judge  to  restrain 
the  collection  of  any  tax  or  any  part  there- 
of, nor  to  restrain  the  sale  of  any  property 
for  the  nonpayment  of  taxes,  except:  (1) 
Where  the  tax,  or  the  part  thereof  sought  to 
be  enjoined,  is  illegal,  or  is  not  authorized 
by  law.  If  the  payment  of  a  part  of  a  tax 
is  sought  to  be  enjoined,  the  other  part  must 
be  paid  before  an  action  can  be  commenced. 
(2)  Where  the  property  is  exempt  from  tax- 
ation." We  have  already  decided  that  the 
property  in  question  was  legally  taxable, 
and  that  a  tax  upon  the  value  of  the  use  of 
the  ground  for  town-site  purposes  was  au- 
thorized. It  is  not  claimed  that  the  tax  it- 
self was  illegal  or  unauthorized  by  law.  We 
have  also  held  that  the  property  is  not  ex- 
empt from  taxation.  A  mere  irregularity  in 
the  method  of  assessment  Is  not  sufficient  to 
give  the  court  jurisdiction  to  enjoin  the  col- 
lection of  the  tax  or  the  sale  of  the  proper- 
ty. The  phraseology  of  the  assessment  if  it 
was  defective,  was  merely  an  irregularity. 
We  are  of  opinion  that  plaintiff  had  an  ade- 
quate remedy,  if  he  had  a  cause  of  action, 
by  paying  the  taxes  under  protest  and  then 
suing  for  their  recovery  in  an  action  at  law, 
as  provided  by  section  2742,  Rev.  Codes.  Sec- 
tion 2745,  Rev.  Codes,  reads  thus:  "The  rem- 
edy hereby  provided  shall  supersede  the  rem- 
edy of  injunction  and  all  other  remedies 
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which  might  be  Invoked  to  prevent  the  col- 
lection of  taxes  or  licenses  alleged  to  be  ir- 
regularly levied  or  demanded,  except  in  un- 
usual cases  where  the  remedy  hereby  provid- 
ed is  deemed  by  the  court  to  be  inadequate." 
Sections  2741,  2745,  Rev.  Codes,  were  former- 
ly sections  4028,  4026,  Pol.  Code  1805.  This 
court  in  Montana  Ore  Purchasing  Co.  v.  Ma- 
tter, 32  Mont  480,  81  Pac  18,  said:  "A  con- 
sideration of  sections  4028  and  4026  leads  us 
to  believe  that  the  phrase  'Irregularly  levied 
or  demanded'  was  used  by  the  Legislature 
advisedly,  and  as  prescribing  the  limits 
wherein  the  statutory  remedy  is  exclusive, 
as  distinguished  from  those  cases  of  illegal 
taxes  the  collection  of  which  may  be  re- 
strained by  injunction.  In  other  words,  if 
the  action  of  the  assessor  or  board  of  equal- 
ization was  such  that  the  tax  complained  of 
is  manifestly  void  under  any  circumstances, 
injunction  will  He  to  restrain  its  collection; 
but,  If  the  error  complained  of  is  only  an  ir- 
regularity on  the  part  of  the  assessor,  the 
board  of  equalization,  or  the  treasurer,  which 
may  be  subject  to  explanation  so  as  to  cure 
the  apparent  defect,  or,  in  other  words,  where 
the  tax  complained  of  Is  not  necessarily  void 
under  all  circumstances,  then  the  remedy 
provided  by  sections  4024  and  4025,  namely, 
payment  under  protest,  and  an  action  to  re- 
cover back  Is  exclusive,  except  in  those  un- 
usual cases  mentioned  in  section  4028.  This 
Is  the  effect  of  the  decision  In  Cobban  v. 
Hinds,  23  Mont  888,  59  Pac.  1,  where  it  is 
said:  'Sections  4023  and  4026,  inclusive,  of 
the  Political  Code,  prohibit  courts  and  Judg- 
es from  enjoining  the  collection  of  any  tax, 
and  from  restraining  the  sale  of  the  property 
for  nonpayment  of  any  tax,  except  in  those 
instances  where  the  tax  is  illegal  or  not  au- 
thorized by  law,  or  where  the  property  is  ex- 
empt from  taxation,  and  provide  the  means 
and  remedies  whereby  the  rights  of  persons 
who  deem  the  taxes  Irregularly  or  improper- 
ly demanded  of  the  owners,  or  sought  to  be 
enforced  against  the  property,  may  be  guard- 
ed and  protected.' " 

We  think  the  defendant  may  not  complain 
of  the  irregularity  of  his  assessment  In  this 
action.  See,  also,  Hensley  v.  City  of  Butte, 
33  Mont  206,  83  Pac.  481. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

BRANTLEY,  C.  J.,  and  HOLLOWAT,  J., 
concur. 


STATE  ex  rel.  BEADLE  et  al.  v.  JUSTICE 
COURT  OF  TP.  NO.  L  GALLATIN 
COUNTY. 

(Supreme  Court  of  Montana.  Jan.  16,  1911.) 
L  Justices  or  the  Peace  (|  84*)— Appear- 

ANCE— AS  WAIVES  OF  SUMMONS. 

A  summons  was  issued  by  a  justice  of  the 
peace,  and,  defendants  not  being  found,  attacb- 
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ment  was  levied  on  the  land  of  one  of  the  de- 
fendants, and  ah  alias  summons  was  served 
upon  that  defendant  On  the  day  fixed  for 
the  appearance,  the  justice  postponed  the  time 
for  answer  to  8  p.  m.  of  the  same  day,  but 
immediately  after  the  order  of  postponement 
the  justice  dismissed  the  case  and  dissolved  the 
attachment  for  failure  of  plaintiff  to  appear. 
The  next  day  plaintiff  filed  motion  to  vacate 
the  dismissal,  and  defendants  appeared  specially 
for  argument  on  the  motion,  which  was  taken 
under  advisement  until  a  certain  day,  when 
the  justice  sustained  the  motion  and  rendered 
judgment  for  the  plaintiff;  the  defendants  not 
appearing.  Held,  that  defendants,  by  joining  in 
motion  to  dismiss,  waived  summons  and  ap- 
peared for  all  purposes  under  Rev.  Codes,  f 
6995,  providing  that  at  any  time  after  the  com- 

Elalnt  is  filed,  defendant  may,  in  writing  or 
y  appearing  and  pleading,  waive  the  issuing 
of  summons. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §8  266-278;  Dec  Dig.  | 
84.*] 

2.  Appeal  ano  Ebbob  (|  927*)  —  Review  — 
Presumptions. 

Where  it  cannot  be  ascertained  definitely 
from  the  recitals  of  the  justice's  docket  wheth- 
er a  motion  to  dismiss  was  made  and  decided 
at  8  o'clock  in  the  afternoon  of  a  certain  day, 
or  at  some  hour  prior  to  that  time,  but  the 
postponement  of  the  time  to  answer  was  made 
to  3  o'clock,  it  may  be  presumed  on  appeal 
to  the  Supreme  Court  that  the  motion  was 
made  and  decided  at  that  time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  3748;  Dec  Dig.  I  927.*] 

3.  Justices  or  the  Peace  (f  107*)— Continu- 
ances. 

The  orderly  conduct  of  the  business  before 
a  justice  of  tbe  peace  in  the  exigencies  provided 
for,  requires  the  justice  to  postpone  all  proceed- 
ings until  the  one  in  band  has  been  disposed  of. 

[Ed.  Note— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  351-361;  Dec  Dig.  | 
107.«] 

4.  Justices  or  the  Peace  (S  194*)— Justice 
Coubts— Appeal. 

Under  Rev.  Codes,  I  7121,  providing  that 
any  party  dissatisfied  with  a  judgment  rendered 
in  a  justice's  court  may  appeal  therefrom  to 
the  district  court  within  80  days  after  ren- 
dition, an  appeal  lies  to  the  district  court 
from  a  judgment  of  a  Justice's  court  setting 
aside  an  order  of  dismissal,  and  hence  cer- 
tiorari does  not  lie  to  review  such  order. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  ||  774,  775;  Dec  Dig. 
|  194.*] 

Appeal  from  District  Court  Gallatin  Coun- 
ty; W.  R.  C.  Stewart,  Judge. 

Writ  of  review  by  the  State,  on  the  rela- 
tion of  J.  W.  Beadle  and  another,  against 
the  Justice  Court  of  Township  No.  1  of  Gal- 
latin County,  W.  Y.  Smith,  Justice  of  the 
Peace.  From  a  Judgment  for  relators,  de- 
fendant appeals.  Reversed. 

J.  L.  Staats,  for  appellant 

BRANTLY,  a  J.  On  December  9,  1909. 
Daniel  Marshall  brought  his  action  before 
W.  Y.  Smith,  a  Justice  of  the  peace  for  Town- 
ship 1  in  Gallatin  county,  against  J.  W. 
Beadle  and  J.  K.  Bailey,  to  recover  the  sum 
of  $299.50,  alleged  to  be  due  as  a  balance  on 
account   Summons  was  issued  at  once,  bnt 
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the  defendants  could  not  be  found.  An  at- 
tachment was  also  issued  and  levied  upon 
property  belonging  to  defendant  Beadle.  An 
albs  summons  was  afterward,  on  March  7, 
1910.  served  on  Beadle,  returnable  on  March 
17th  at  10  o'clock  a.  m.  Bailey  was  not  serv- 
ed. At  the  time  fixed  for  appearance  on 
March  17th,  the  justice  postponed  the  time  for 
defendants  to  answer  to  3  o'clock  In  the  after- 
noon, because  he  was  engaged  in  the  trial  of 
another  case.  Immediately  following  the  or- 
der of  postponement  the  docket  of  the  justice 
recites  the  following:  "The  time  for  answer- 
ins  being  10  a.  m.,  and  plaintiff  not  appear- 
ing within  one  hour  thereafter,  defendants 
made  motion  to  dismiss  case.  At  this  time 
the  above  case  is  dismissed  without  preju- 
dice, and  the  attachment  is  dissolved.  The 
plaintiff  appeared  in  court  at  3  SO  p.  m.  this 
day."  On  the  following  day  the  plaintiff  fil- 
ed a  motion  to  vacate  the  judgment  of  dis- 
missal. The  Justice  shortened  the  time  for 
notice  to  defendants  and  set  the  hearing  on 
the  motion  for  March  19th  at  10  o'clock  a. 
m.  Defendants  appeared  by  attorney  "spe- 
cially for  argument  on  this  issue."  Decision 
of  the  motion  was  taken  under  advisement 
until  March  21st  at  4  o'clock  p.  m.  At  the 
boor  appointed  the  justice  sustained  the  mo- 
tion. Thereupon,  on  motion  of  counsel  for 
plaintiff,  defendants  not  being  present  either 
in  person  or  by  counsel,  the  justice,  having 
beard  plaintiff's  evidence,  rendered  judgment 
against  the  defendants  on  default,  for  the 
amount  claimed  in  the  complaint  On  March 
26th  the  defendants  applied  to  the  district 
court  of  Gallatin  county  for  a  writ  of  review 
to  annul  the  judgment  as  void,  because  at  the 
time  it  was  rendered  the  justice  had  lost  ju- 
risdiction of  the  case.  A  hearing  upon  the  re- 
turn of  the  justice  resulted  in  a  Judgment  an- 
nulling the  judgment  of  the  justice,  and  the 
defendant  has  appealed.  The  order  of  post- 
ponement by  the  Justice  purports  to  have  been 
made  for  the  benefit  of  the  defendants.  The 
question  whether  the  justice  acquired  Juris- 
diction over  the  person  of  Bailey,  by  his  ap- 
pearance at  the  time  this  action  was  taken, 
is  unimportant  By  joining  with  Beadle  in 
the  motion  to  dismiss  the  action,  he  waived 
service  of  summons  and  appeared  for  all 
purposes.  Rev.  Codes,  §  6906 ;  State  ex  rel. 
Mackey  v.  District  Court,  40  Mont  369,  108 
I'ac.  1098. 

It  cannot  be  ascertained  definitely  from 
the  recitals  of  the  Justice's  docket  whether 
the  motion  to  dismiss  was  made  and  decided 
at  8  o'clock  in  the  afternoon  of  the  17th,  or 
at  some  hour  prior  to  that  time.  And  as  the 
postponement  of  the  time  to  answer  was 
made  to  3  o'clock,  we  are  at  liberty  to  pre- 
sume that  the  motion  was  made  and  decided 
at  that  time.  The  justice  of  necessity  had  the 
power  to  postpone  the  case  as  he  did.  Rev. 
Codes,  f  7034.  This  section  refers  specifically 
to  a  postponement  of  the  trial;  that  is,  the 


trial  on  the  merits  after  issue  has  been 
reached  and  a  definite  time  has  been  fixed 
for  it  as  provided  in  section  7004;  yet  the 
necessity  for  a  postponement  In  the  one  case 
is  as  cogent  as  in  the  other.  The  orderly 
conduct  of  the  business  before  him  in  the 
exigency  provided  for,  requires  the  Justice  to 
postpone  all  proceedings  in  other  cases  until 
the  one  In  hand  has  been  disposed  of.  The 
order  postponed,  not  the  trial,  but  the  time 
for  answer  until  8  o'clock  p.  m.  This  neces- 
sarily postponed  the  beginning  of  the  hour 
during  which  the  defendants  must  await  the 
appearance  of  the  plaintiff  before  they  could 
demand  a  dismissal  of  the  action.  Rev. 
Codes,  |  7047.  It  may  be  that  the  plaintiff 
was  entitled  to  notice  of  the  postponement 
but  whether  he  was  or  not  it  is  not  impor- 
tant to  Inquire  here.  He  did  appear  within 
the  hour  and  was  entitled  to  have  the  order 
of  dismissal,  erroneously  entered  against  him, 
set  aside.  The  Justice  was  not  without  pow- 
er to  grant  him  this  relief.  The  defendants 
appeared  by  counsel  to  resist  the  motion  and 
had  notice  of  the  time  appointed  to  deter- 
mine it  Having  absented  themselves  at  the 
time  at  which  it  was  determined,  and  failed 
to  tender  or  make  a  defense  after  the  order 
was  set  aside,  they  had  no  cause  for  com- 
plaint In  any  event  Beadle  and  Bailey  had 
the  right  of  appeal  to  the  district  court 
whereupon  the  propriety  of  the  action  of  the 
justice,  in  setting  aside  the  order  of  dismis- 
sal, could  be  reviewed.  Rev.  Codes,  |§  7121, 
7122.  Therefore  certiorari  did  not  lie.  State 
ex  rel.  King  v.  District  Court,  24  Mont  494, 
62  Pac.  820;  State  ex  rel.  Grlssom  v.  Dis- 
trict Court,  81  Mont  258,  78  Pac.  498.  The 
result  is  that  the  Judgment  of  the  district 
court  Is  reversed. 
Reversed. 

SMITH  and  HOLLOWAY,  JJ.,  concur. 


TATEM  v.  EGLANOL  MINING  CO.  et  al. 
(Supreme  Court  of  Montana,    Jan.  16,  1911.) 

1.  Corporations  (J  116*)  —  Stock  Pool  — 
Sales  op  Pooled  Stock— Valioity. 

A  stock  pool,  formed  by  the  holders  of  a 
majority  of  the  stock  of  a  corporation  in  finan- 
cial difficulties  to  raise  money  by  a  sale  of  a 
portion  of  the  pooled  stock  to  extricate  the  cor- 
poration from  its  difficulties,  was  not  illegal. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  493-496;  Dec.  Dig.  f  116.*] 

2.  Corporations  (f  816*)— Loans  bt  Officers 
awd  Directors — Notes — Validity . 

A  mining  company  being  heavily  in  debt 
and  its  property  subject  to  seizure  and  sale  at 
the  instance  of  creditors,  and  being  unable  to 
borrow  from  strangers,  the  majority  stockhold- 
ers formed  a  stock  pool,  and  certain  of  them, 
including  officers  and  directors  and  the  wives  of 
two  of  them  who  were  also  stockholders  and 
members  of  the  pool,  made  contribution  to  a 
fund  which  was  loaned  to  the  corporation  on 
notes  executed  to  plaintiff  as  trustee  for  the 
contributors'  pool    The  money  so  loaned  was 
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used  by  the  corporation  to  pay  its  debts,  bnt 
was  insufficient  to  put  it  on  a  paying  basis. 
Held,  that  the  notes  given  by  the  corporation 
for  such  loans  were  neither  void  nor  voidable 
because  the  lenders  controlled  the  corporation 
and  were  its  officers. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |i  1401-1415;  Dec.  Dig.  f  816.*] 

3.  Appeal  and  Error  (|  1066*)— Exclusion 
of  Evidences — Prejudice. 

Where,  in  an  action  on  certain  notes  of  a 
corporation,  the  court  excluded  the  notes  offered 
in  evidence  on  the  theory  that  they  were  invalid 
because  they  represented  money  loaned  to  the 
corporation  by  its  officers,  directors,  and  persons 
standing  in  a  fiduciary  capacity  toward  it,  there- 
by forcing  plaintiff  to  rely  on  a  cause  of  action 
in  assumpsit  for  money  had  and  received,  the 
error  was  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  f  1066.*] 

4.  corporations  (|  816*) — loans  bt  officers 
and  Directors — Minority  Stockholders- 
Objections. 

Where  nearly  four  years  elapsed  between 
the  date  of  the  first  note  executed  by  a  corpora- 
tion for  a  loan  made  by  majority  stockholders, 
directors,  and  officers,  and  the  bringing  of  an 
action  on  a  series  of  notes  duly  executed,  and 
nearly  two  years  had  elapsed  between  the  date 
of  the  last  note  and  the  filing  of  the  complaint, 
during  which  the  minority  stockholders  knew 
that  the  money  had  been  borrowed  by  the  cor- 

K ration,  and  the  purposes  for  which  it  was  to 
used,  such  facts  were  sufficient  to  raise  the 
issue  of  ratification,  and  whether  restitution 
of  the  amount  borrowed  was  not  a  condition 
precedent  to  their  right'  to  have  the  transac- 
tion vacated  in  case  they  elected  to  avoid  it 
within  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §|  1401-1415;  Dec  Dig.  $  316.*] 

Appeal  from  District  Court,  Lewis  and 
Clark  County;  J.  M.  Clements,  Judge. 

Suit  by  Benjamin  H.  Tatem,  as  trustee, 
against  the  Eglanol  Mining  Company,  in 
which  Henry  H.  Fay  and  others  Intervened. 
From  a  decree  for  defendant,  plaintiff  ap- 
peals. Reversed  and  remanded. 

Clayberg  &  Horsky,  for  appellant  Gunn 
&  Rail,  for  respondent 

HOLLOWAY,  J.  Without  reciting  in  de- 
tail the  history  of  the  Eglanol  Mining  Com- 
pany, it  Is  sufficient  to  say  that  in  Novem- 
ber, 1902,  it  was  a  corporation  organized  un- 
der the  laws  of  this  state,  with  a  capital 
stock  of  $200,000,  represented  by  200,000 
shares,  of  the  par  value  of  $1  each.  The  prop- 
erty of  the  company  consisted  of  placer  min- 
ing claims,  tools,  machinery,  and  other  prop- 
erty used  in  connection  with  placer  mining 
operations.  In  1903  the  owners  of  a  majority 
of  the  stock  formed  a  pool  of  their  stock 
and  placed  it  in  the  hands  of  B.  H.  Tatem, 
as  trustee  for  the  real  owners.  In  1904  the 
property  had  not  been  sufficiently  developed 
to  be  operated  successfully  and  profitably. 
The  company  was  without  funds  and  had 
outstanding  debts  amounting  to  about  $4,700. 
A  proposition  was  made  to  the  minority 
stockholders  that,  if  they  would  loan  to  the 
company  $20,000  to  discharge  Its  Indebted- 


ness and  prosecute  development  work,  a  first 
mortgage  on  all  the  property  of  the  company 
would  be  given  as  security.  This  was  re- 
fused. Soon  thereafter  the  owners  of  the 
pooled  stock  agreed  to  sell  a  certain  portion 
of  that  stock  and  loan  the  proceeds  to  the 
company  for  the  purposes  just  named. 
Whether  Edgerton  was  made  the  agent  of 
the  pool  or  was  given  an  option  on  the  stock 
to  be  sold  is  immaterial.  The  fact  is  that 
through  the  instrumentality  of  Edgerton  and 
one  Belcher  89,000  shares  of  the  pooled  stock 
were  sold  at  60  cents  per  share  net,  to  the 
pool.  As  the  money  was  received  from  the 
sale,  it  was  turned  over  to  Tatem,  as  trustee, 
loaned  to  the  company,  and  demand  notes  of 
the  company,  executed  by  Chessman  as  presi- 
dent and  Edgerton  as  secretary,  were  deliv- 
ered to  Tatem.  The  first  note  bears  date 
May,  1904,  and  the  last  of  the  21  notes  was 
executed  and  delivered  in  April,  1906.  The 
money  thus  procured  by  the  company  was 
used  by  it  in  discharging  its  indebtedness 
and  In  prosecuting  the  work  of  development 
From  some  time  prior  to  the  execution  of  the 
first  note  until  after  the  execution  of  the 
last  one,  Chessman  was  president  of  the  com- 
pany, Tatem  vice  president,  and  Edgerton 
secretary.  These  three  were  memoers  of  the 
board  of  directors  and  constituted  a  major- 
ity of  the  board.  The  amount  loaned  to  the 
company  and  represented  by  the  21  notes 
was  $23,400,  the  amount  received  from  the 
sale  of  the  39,000  shares  of  pooled  stock. 
Of  the  amount  loaned,  only  $1,000  was  re- 
paid. On  February  20,  1906,  this  action  was 
brought  by  Tatem,  trustee,  against  the  com- 
pany to  recover  the  amount  due  on  the  notes. 
Apparently  the  company  did  not  make  any 
defense,  but  certain  minority  stockholders  in- 
tervened and  defended.  Issues  having  been 
joined,  the  cause  was  brought  on  for  trial 
before  the  court  sitting  with  a  jury.  The 
plaintiff  offered  in  evidence  the  21  notes  sued 
upon.  The  interveners  thereupon  objected  to 
the  offer  of  every  one  "on  the  ground  that, 
under  the  pleadings  in  this  case  and  the  ad- 
mitted facts,  it  conclusively  appears  that 
these  notes,  being  demand  notes,  executed  by 
the  officers  of  the  corporation  defendant  and 
issued  to  Mr.  Tatem,  the  plaintiff,  as  trus- 
tee, are  not  binding  upon  the  defendant  cor- 
poration and  were  and  are  illegal,  and  were 
without  authority  and  Illegally  issued  by 
the  officers  of  the  corporation  to  the  plain- 
tiff." This  objection  was  sustained.  Counsel 
for  plaintiff  then  amended  the  complaint  by 
adding  a  common  count  for  money  had  and 
received,  and  21  counts  for  money  loaned  by 
plaintiff  to  defendant,  and,  issues  having  been 
framed,  the  cause  proceeded  to  verdict  and 
judgment  against  the  plaintiff.  From  that 
judgment  and  an  order  denying  him  a  new 
trial,  he  has  appealed. 

1.  The  first  error  assigned  relates  to  the 
exclusion  from  evidence  of  the  notes  sued 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  *  Am.  Dig.  Key  No.  Scries  St  Rsp'r  Indexes 
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upon,  and  the  Question  for  determination  is: 
Were  those  notes  void  under  the  facts  dis- 
closed by  the  pleadings?  In  March,  1904, 
this  company  was  In  debt  Its  property  was 
subject  to  seizure  and  sale  at  the  instance  of 
Its  creditors.  The  company  was  without 
funds  to  pay  its  indebtedness  or  protect  its 
property.  Money  was  necessary  to  prosecute 
development  work.  In  addition  to  these  facts 
—which  are  not  disputed— let  us  assume  the 
additional  facts:  (a)  That  the  board  of  di- 
rectors had  made  every  reasonable  effort  to 
borrow  money  from  persons  who  were  not  di- 
rectors, and  had  failed;  (b)  that  the  prop- 
erty was  In  actual  Jeopardy  of  being  seized 
by  creditors;  (c)  that  Chessman,  Edgerton, 
and  Tatem,  and  others  who  were  stockhold- 
ers but  not  directors,  were  willing  each  to 
advance  a  portion  of  the  money  necessary, 
and  that  the  aggregate  of  these  amounts 
equaled  the  sum  necessary  to  be  raised;  (d) 
that  each  of  the  persons  just  mentioned  con- 
tributed the  amount  which  he  was  willing  to 
advance  to  a  common  fund  to  be  loaned  to 
the  company  upon  its  promissory  notes;  (e) 
that  the  loan  was  made,  but  for  the  purpose 
of  convenience,  the  notes  were  taken  in  the 
name  of  Tatem,  as  trustee  for  all  who  con- 
tributed to  the  fund;  and  (f)  that  by  reason 
of  getting  this  loan  the  company  rescued  its 
property  from  the  burden  of  debt  and  de- 
veloped it  Into  an  immensely  valuable  prop- 
erty, with  the  result  that  the  shares  of  stock 
were  greatly  enhanced  in  value.  Upon  this 
statement  of  actual  and  assumed  facts,  would 
these  Interveners  be  heard  to  say  that  these 
notes  are  void  by  reason  of  the  fact  that 
Tatem,  with  Chessman  and  Edgerton,  for 
whom  he  acted  in  making  the  loan,  con- 
stituted a  majority  of  the  board  of  direct- 
ors? We  think  not  In  our  opinion  it  is 
wholly  Immaterial  that  the  people  who  fur- 
nished the  money  to  be  loaned  were  mem- 
bers of  the  stock  pool,  or  that  they  owned  a 
majority  of  all  the  stock  of  the  company.  It 
is  not  claimed,  and  could  not  be,  that  a  pool 
of  this  character  is  illegal,  and  there  is  not 
any  contention  made,  and  could  not  be,  that 
such  a  pool  cannot  be  lawfully  formed  by 
the  owners  of  a  majority  of  all  the  stock. 
So  it  is  Immaterial  that  the  money  was  rais- 
ed by  the  sale  of  pooled  stock.  It  was  the 
money  of  the  people  who  contributed  it  and 
it  makes  no  difference  whether  it  was  rais- 
ed by  selling  stock,  by  selling  property  not  in 
any  wise  connected  with  the  company,  or  by 
any  other  lawful  means.  It  is  likewise  im- 
material that  the  expenditure  of  money  did 
not  develop  the  property  to  a  paying  basis, 
for,  if  the  notes  representing  the  loan  are 
void  ab  initio,  they  would  have  been  equally 
invalid  no  matter  what  the  result  of  the  ex- 
penditure might  have  been. 

Furthermore,  it  is  immaterial  to  the  de- 
termination of  this  question  that  one  contrib- 
utor to  this  fund  was  the  wife  of  Chess- 
man, or  that  another  was  the  wife  of  Edger- 
ton, or  that  the  shares  owned  by  Mrs.  Chess- 


man and  Mrs.  Edgerton,  who  were  members 
the  pool,  were  necessary  to  control  the  stock, 
or  that  Tatem  in  his  own  right  owned  a  ma- 
jority of  the  stock  in  the  pool.  Certainly 
there  is  not  anything  in  the  law  to  prevent  a 
married  woman  owning  stock  in  a  private 
corporation,  and  in  this  day  of  advanced 
thought  and  action  it  would  not  do  to  sug- 
gest that  the  separate  property  of  a  married 
woman  is  controlled  by  her  husband  merely 
because  of  the  relationship  of  husband  and 
wife. 

In  March,  1904,  when  it  became  necessary 
for  this  company  to  raise  funds,  Chessman, 
Edgerton,  Tatem,  Mrs.  Chessman,  Mrs.  Edg- 
erton, and  others,  whose  names  are  not  dis- 
closed by  the  record,  each  contributed  a  sum 
of  money  which  in  the  aggregate  amounted 
to  $23,400,  and  loaned  it  to  the  company,  of 
which  Chessman,  Edgerton,  and  Tatem  con- 
stituted a  majority  of  the  board  of  directors, 
taking  the  notes  of  the  company  in  the  name 
of  Tatem  as  trustee.  It  would  be  a  rather 
startling  proposition  to  say  that  repayment 
of  the  loan  cannot  be  enforced,  or  that  the 
notes  representing  the  loan  are  void.  It  is 
a  fair  presumption  that  the  directors  of  a 
corporation  know  more  about  the  value  of 
the  property  of  the  concern  than  any  one 
else ;  and  if  it  should  occur  that  a  company 
became  temporarily  embarrassed  for  want  of 
money,  and  that  strangers  would  not  loan 
money  to  it  and  that  the  directors  who  were 
willing  to  advance  the  money  could  not  do 
so  without  being  confronted  by  the  defense 
that  their  contract  of  loan  would  be  void, 
the  concern  and  every  one  similarly  situated 
would  be  forced  into  bankruptcy.  By  rea- 
son of  the  fiduciary  relationship  existing  be- 
tween the  directors  of  a  corporation  and  the 
corporation  as  an  entity,  and  its  stockhold- 
ers, a  court  of  equity  will  always  scrutinize 
carefully  any  transaction  between  the  direc- 
tors and  the  company ;  but  there  is  not  any 
reason  whatever  for  branding  every  such 
transaction  as  fraudulent  without  reference 
to  the  good  faith  of  the  directors,  the  neces- 
sities of  the  corporation,  or  the  purpose  to  be 
accomplished.  Coombs  v.  Barker,  31  Mont 
526,  79  Pac.  1.  In  the  case  just  cited  this 
court  reviewed  the  authorities,  and,  after  re- 
ferring to  the  principle  stated  above,  said: 
"Counsel  for  defendant  directors  cite  many 
cases  to  the  proposition  that  under  certain 
circumstances  the  directors  of  a  corporation 
may  become  its  creditors,  and  enforce  their 
claims  against  the  corporation  as  any  other 
creditors.  We  have  no  inclination  to  dispute 
this  doctrine,  but  agree  with  It  as  being  for 
the  best  interest  of  the  corporation.  This 
doctrine,  however,  is  based  upon  a  contract 
relation  between  the  directors  and  the  com- 
pany whereby  the  debt  is  created,  and  is 
allowed  because  directors  of  a  corporation 
are  more  familiar  with  the  business  and  af- 
fairs of  the  corporation  and  its  necessities 
than  outsiders,  and  that  it  would  be  extreme- 
ly unjust  not  to  permit  them  to  assist  the 
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corporation  In  financial  troubles.  When  di- 
rectors become  creditors  In  this  manner,  they 
may  enforce  their  claims  by  the  same  meth- 
ods as  any  other  creditor." 

In  Savage  v.  Madella  Farmers*  Warehouse 
Co.,  98  Minn.  848,  108  N.  W.  296,  the  Su- 
preme Court  of  Minnesota  said:  "Directors 
and  other  officers  may  deal  with  the  corpo- 
ration they  represent,  and  of  which  they  are 
members,  precisely  as  though  tbey  held  no 
official  relation  with  it,  and  contracts  enter- 
ed into  by  them  with  the  corporation  are 
valid  and  enforceable  so  long  as  not  tainted 
with  fraud.  7  Am.  &  Eng.  Ency.  Law,  759. 
In  such  transactions  the  directors  are  bound 
by  those  rules  of  fairness  which  courts  of 
equity  Impose  upon  trustees;  but  they  are 
not  forbidden  to  loan  the  corporation  money, 
or  from  guaranteeing  the  payment  of  its  ob- 
ligations." 

In  Wyman  v.  Bowman,  127  Fed.  257,  62 
C.  C.  A.  189,  there  Is  a  very  learned  discus- 
sion of  the  question  now  before  us,  by  the 
Circuit  Court  of  Appeals  of  the  Eighth  Cir- 
cuit In  the  course  of  the  opinion  it  Is  said: 
"Concede  for  the  moment  that  the  directors 
were  not  competent  to  make  the  contract 
for  themselves,  and  that  they  received  a 
preference  over  the  other  creditors.  Never- 
theless their  contract  and  transaction  was 
not  void,  it  was  voidable  only,  and  voidable 
at  the  option  of  the  creditors  or  the  stock- 
holders of  the  company.  Neither  the  credit- 
ors, nor  the  corporation,  nor  the  stockhold- 
ers, could  take  and  keep  the  benefit  of  the 
contract  and  transaction,  and  repudiate  its 
burdens.  The  transaction  was  valid  until 
avoided,  not  void  until  confirmed.  •  •  • 
In  the  first  place,  it  is  not  true  as  a  general 
rule  that  the  directors  of  a  corporation  are 
incompetent  to  make  contracts  with  them- 
selves as  individuals,  or  that  agreements  so 
made  may  generally  be  avoided  at  the  suit 
of  the  creditors  or  stockholders  of  the  cor- 
poration. The  only  reason  why  a  contract 
of  this  character  may  be  set  aside  In  any 
case  is  because  directors  occupy  a  fiduciary 
relation  to  the  corporation,  its  creditors,  and 
stockholders.  The  relation  Is  analogous  to 
that  of  agent  to  principal  and  trustee  to 
cestui  que  trust  but  it  is  not  of  so  Intimate 
and  confidential  a  character  as  either  of 
these.  Still  it  is  such  a  relation  of  trust 
and  confidence  that  courts  scrutinize  with 
Jealous  care  all  transactions  between  direc- 
tors as  officers  and  as  individuals,  and  re- 
quire them  to  be  characterized  by  good  faith 
and  the  conscientious  discharge  of  official 
duty.  The  vice  against  which  they  seek  to 
guard  is  that  the  adverse  Interest  of  the  in- 
dividual may  overcome  the  duty  of  the  offi- 
cial and  induce  agreements  and  transactions 
detrimental  to  the  corporation  and  unduly 
beneficial  to  the  individuals.  Yet  In  many 
—probably  In  most  cases— the  interests  of 
the  directors  and  officials  of  the  corporation 
Is  as  great,  and  it  is  often  greater,  in  the 
welfare  and  success  of  the  company,  than 


In  their  individual  prosperity.  In  many 
cases  the  prosperity  of  the  individuals  Is 
conditioned  by  the  success  of  the  corporation 
they  are  managing.  There  is  no  sound  rea- 
son why  individuals  who  are  directors  of  a 
corporation  may  not  come  to  Its  assistance 
In  days  of  financial  distress ;  may  not  make 
their  contracts  to  loan  money  to  it  to  re- 
ceive security  from  It  for  repayment,  to  ac- 
cept payment  of  obligations  to  them,  to  buy 
property  from  or  sell  property  to  it  or  to 
do  any  other  act  beneficial  to  the  corporation 
or  mutually  advantageous  to  both  the  cor- 
poration and  the  individuals.  The  question 
here  under  consideration  has  often  been  dis- 
cussed and  determined  by  courts  of  this 
country  and  of  England,  and,  without  enter- 
ing upon  an  exhaustive  review  of  the  opinions, 
it  may  be  safely  said  that  these  principles 
have  become  firmly  established  both  by  rea- 
son and  authority.  Contracts  and  transac- 
tions between  individuals  and  corporations  of 
which  they  are  directors  or  officers,  which 
are  fair,  which  are  made  In  good  faith,  which 
do  not  secure  to  the  Individuals  any  undue 
or  unjust  benefit  or  advantage,  and  In  which 
the  Interest  of  the  individuals  and  the  duty 
of  the  officers  work  in  unison  for  the  welfare 
of  the  corporation,  are  valid  and  enforceable 
both  In  law  and  in  equity." 

In  Twin-Lick  Oil  Co.  v.  Marbury,  91  U.  S. 
587,  23  L.  Ed.  828,  the  Supreme  Court  of  the 
United  States  said:  "That  a  director  of  a 
Joint-stock  corporation  occupies  one  of  those 
fiduciary  relations  where  his  dealings  with 
the  subject-matter  of  his  trust  or  agency, 
and  with  the  beneficiary  or  party  whose  in- 
terest is  confided  to  his  care,  is  viewed  with 
Jealousy  by  the  courts,  and  may  be  set  aside 
on  slight  grounds,  is  a  doctrine  founded  on 
the  soundest  morality,  and  which  has  re- 
ceived the  clearest  recognition  in  this  court 
and  others.  Koebler  v.  Black  River  Falls 
Iron  Co.,  2  Black,  715  [17  L.  Ed.  339] ;  Drury 
v.  Cross,  7  Wall.  299  [19  L.  Ed  40] ;  Luxem- 
burg R.  R.  Co.  v.  Maquay,  25  Beav.  586; 
Cumberland  Co.  v.  Sherman,  30  Barb.  [N.  Y.j 
553 ;  [Hoffman  Steam  Coal  Co.  v.  Cumberland 
Coal  ft  Iron  Co.]  16  Md.  456  [77  Am.  Dec.  311]. 
The  general  doctrine,  however,  in  regard  to 
contracts  of  this  class,  is,  not  that  they  are 
absolutely  void,  but  that  they  are  voidable 
at  the  election  of  the  party  whose  Interest 
has  been  so  represented  by  the  party  claim- 
ing under  it  •  •  •  The  directors  are 
the  officers  or  agents  of  the  corporation,  and 
represent  the  interests  of  that  abstract  legal 
entity,  and  of  those  who  own  the  shares  of 
its  stock.  One  of  the  objects  of  creating  a 
corporation  by  law  Is  to  enable  it  to  make 
contracts ;  and  these  contracts  may  be  made 
with  its  stockholders  as  well  as  with  others. 
•  *  *  So,  when  the  lender  is  a  director, 
charges,  with  others,  with  the  control  and 
management  of  the  affairs  of  the  corpora- 
tion, representing  in  this  regard  the  aggre- 
gated Interest  of  all  the  stockholders,  his 
obligation,  if  he  becomes  a  party  to  a  con- 
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tract  with  the  company,  to  candor  and  fair 
dealing,  Is  Increased  In  the  precise  degree 
that  his  representative  character  has  given 
him  power  and  control  derived  from  the  con- 
fidence reposed  in  him  by  the  stockholders 
who  appointed  him  their  agent.  If  he  should 
be  a  sole  director,  or  one  of  a  smaller  num- 
ber vested  with  certain  powers,  this  obliga- 
tion would  be  still  stronger,  and  his  acts  sub- 
ject to  more  severe  scrutiny,  and  their  va- 
lidity determined  by  more  rigid  principles 
of  morality,  and  freedom  from  motives  of 
selfishness.  All  this  falls  far  short,  however, 
or  holding  that  no  such  contract  can  be 
made  which  will  be  valid;  and  we  enter- 
tain no  doubt  that  the  defendant  In  this  case 
could  make  a  loan  of  money  to  the  com- 
pany." To  the  same  effect  Is  Sanford  Fork 
&  Tool  Co.  v.  Howe,  Brown  &  Co.,  157  U.  8. 
812,  15  Sup.  Ct  021,  89  L.  Ed.  713. 

In  3  Clark  &  Marshall  on  Private  Corpora- 
tions, |  760,  it  Is  said:  "All  the  authorities 
agree  that  the  majority  of  the  directors 
must  be  disinterested  in  respect  to  the  mat- 
ters voted  upon.  If  one  or  more  of  them 
are  personally  interested  In  a  contract  or 
other  transaction  voted  upon  by  the  board, 
and  less  than  a  majority  are  disinterested, 
the  corporation  may  set  the  transaction 
aside.  Some  of  the  courts  go  further  than 
this,  and  hold  that  the  transaction  Is  not 
merely  voidable  at  the  option  of  the  corpo- 
ration, but  that  it  1b  absolutely  void.  But 
by  the  weight  of  authority  it  is  merely  void- 
able, and  may  be  ratified  or  acquiesced  In 
by  the  stockholders,  and  thereby  rendered 
binding." 

In  8  Thompson's  Commentaries  on  the  Law 
of  Corporations,  i  468,  the  learned  author 
says:  "The  strict  rule  that  directors  can- 
not enter  into  contracts  with  the  corpora* 
tion  does  not  seem  to  be  practicable.  It 
would  operate  to  disable  those  who  have  al- 
ready embarked  their  funds  in  a  corporate 
enterprise  and  given  to  it  their  personal  at- 
tention, from  assisting  it  in  time  of  diffi- 
culty, except  at  the  risk  of  doing  so  without 
security.  A  corporation  might  be  in  a  sorry 
plight  indeed,  if  one  who  had  already  em- 
barked his  funds  in  It,  and  who,  from  the 
fact  of  his  being  one  of  Its  managers,  is  best 
acquainted  with  its  needs  and  difficulties, 
should  not  be  able  to  make  a  present  advance 
of  money  to  It  to  help  it  out  of  those  dif- 
ficulties. That  it  is  necessary  for  the  law 
to  throw  around  such  transactions  the  strong- 
est safeguards  hi  order  to  prevent  fraud 
need  not  be  argued.  •  •  •  We  therefore 
find  the  prevailing  doctrine  to  be  that  the 
director  of  a  corporation  may  advance  money 
to  it,  may  become  Its  creditor,  may  take 'from 
It  a  mortgage  or  other  security,  and  may 
enforce  the  same  like  any  other  creditor— but 
always  'subject  to  severe  scrutiny,  and  under 
the  obligation  of  acting  in  the  utmost  good 
faith." 

In  treating  of  the  relationship  of  directors 
of  a  corporation  to  the  company  itself  and 


to  its  stockholders,  the  Supreme  Court  of 
California  has  applied  the  statutory  rules 
governing  a  trustee  and  cestui  que  trust. 
Civ.  Code  Cal.  H  2228,  2230-2234;  Rev.  Codes 
Mont.  §§  5874,  5379,  5380.  We  doubt  the  pro- 
priety of  this  holding  so  far  as  applied  to 
the  directors  of  a  going  concern,  but  the 
result  of  the  California  court's  holding  is  not 
different  from  that  of  the  majority  of  the 
courts,  as  Indicated  in  the  cases  cited  above. 
In  Phillips  v.  Sanger  Lumber  Co.,  130  Cal. 
431,  62  Pac.  749,  there  was  considered  the 
validity  of  a  note  executed  by  the  Sanger 
Lumber  Company,  through  Moore,  its  presi- 
dent, to  the  Moore  &  Smith  Lumber  Com- 
pany, of  which  Moore  was  president  and  a 
large  stockholder,  and,  applying  the  doctrine 
of  the  sections  of  the  California  statutes 
cited  above,  the  court  said:  "A  trustee  or 
fiduciary  is,  indeed,  forbidden  by  section 
2230  of  the  Civil  Code  to  take  part  in  any 
transaction  in  which  he,  or  one  for  whom 
he  acts  as  agent,  has  an  interest  adverse 
to  that  of  his  beneficiary;  and,  by  section 
2234,  for  him  to  do  so  is  a  fraud  against 
the  beneficiary  of  the  trust  But  assuming, 
though  not  deciding,  that  the  case  comes 
within  the  scope  of  these  provisions,  they  do 
not  affect  the  power  to  execute  the  contract, 
where  otherwise  It  exists,  but  only  the  con- 
tract Itself  after  It  is  executed;  that  is  to 
say,  they  do  not  make  the  contract  void, 
but  voidable  only  at  the  option  of  the  bene- 
ficiary, who  may  either  affirm  or  repudiate 
it" 

In  Schnittger  v.  Old  Home  Con.  Mm.  Co., 

144  Cal.  603,  78  Pac  9,  the  same  court  said: 
"A  director  of  a  corporation,  like  any  other 
trustee,  is  bound  to  act  In  the  utmost  good 
faith  toward  his  beneficiary  (Civ.  Code,  | 
2228),  and  is  forbidden  to  take  part  in  any 
transaction  concerning  the  trust  In  which 
he  has  an  Interest  adverse  to  that  of  his 
beneficiary  (Civ.  Code,  §  2230) ;  but  he  is  not 
absolutely  precluded  from  dealing  directly 
with  the  corporation  of  which  he  Is  a  direc- 
tor. Any  transaction  between  them  Is  sub- 
ject to  rigid  scrutiny,  and  Is  voidable  at  the 
instance  of  the  beneficiary  for  any  violation 
of  his  duty  as  trustee,  but  is  not  ipso  facto 
void." 

While  there  Is  some  apparent  conflict  in 
the  California  decisions,  it  arises,  doubtless, 
from  a  somewhat  Indiscriminate  use  of  the 
terms  "void,"  "voidable,"  and  "Illegal."  In 
Smith  v.  Pacific  Vinegar  &  Pickle  Works, 

145  Cal.  352,  78  Pac.  550,  there  is  a  review 
of  the  former  decisions,  and  the  court  rather 
loosely  expresses  itself  as  follows:  "These 
are  all  the  cases  from  this  court  cited  by 
counsel,  and  none  of  them  run  counter  to, 
but  clearly  recognize  the  distinction  between, 
cases  where  the  director  deals  with  the  cor- 
poration, er  his  act,  while  illegal,  is  subse- 
quently ratified  by  it,  and  cases  where  be 
deals  with  himself  without  the  knowledge 
and  approval  of  the  corporation,  and  where 
there  Is  no  ratification." 
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The  decision  of  this  court  In  Gerry  v.  Bis- 
marck Bank,  19  Mont  191,  47  Pac  810,  is 
not  in  conflict  with  the  views  herein  ex- 
pressed. In  that  case  this  court  was  con- 
sidering the  question  of  actual  fraud  which 
Banniester  and  Child,  two  of  the  directors 
of  the  Banniester  Mining  Company,  perpe- 
trated upon  the  stockholders  and  the  com- 
pany. 

Reason  and  the  decided  weight  of  author- 
ity lead  us  to  the  conclusion  that  the  notes 
sued  on  In  this  present  action  are  not  Illegal 
or  void. 

2.  Did  the  exclusion  of  the  notes  prej- 
udicially affect  the  Interest  of  plaintiff?  In 
10  Cyc.  812,  it  is  said :  "So  far  from  a  con- 
tract between  the  director  and  the  corpora- 
tion being  void  ab  initio,  the  law  is  that 
in  the  absence  of  fraud  such  a  contract  Is 
enforceable  In  an  action  at  law."  In  3 
Thompson  on  Corporations,  S  4067,  the  same 
rule  Is  stated  as  follows:  "A  conception 
which  illustrates  the  incongruity  of  a  system 
of  Judicial  administration,  in  which  a  con- 
tract may  be  either  good  or  bad  according 
to  the  form  of  action  or  kind  of  remedy,  is 
involved  In  the  proposition  that  such  a  con* 
tract  Is  good  at  law;  the  director  and  the 
corporation  being  different  persons  In  theory 
and  fiction  of  law,  and  not  a  partner  and 
his  firm.  Under  this  theory,  if  the  director 
enters  into  a  contract  with  the  corporation, 
whereby  he  is  to  do  something  for  the  cor- 
poration for  a  reward,  and  executes  the  con- 
tract, he  is  entitled  to  sue  the  corporation 
on  the  contract  and  recover  the  agreed 
price."  In  other  words,  in  this  action  at  law 
to  enforce  payment  of  these  notes,  the  pro- 
duction of  the  notes  by  the  plaintiff  made 
out  his  prima  facie  case,  and  the  burden  of 
proof  was  upon  the  Interveners  to  show  such 
a  state  of  facts,  If  any  existed,  as  would 
defeat  the  plaintiff's  right  to  recover.  When, 
however,  the  notes  were  excluded,  and  plain- 
tiff was  forced  to  rely  upon  the  common 
counts,  a  very  much  greater  burden  was  im- 
posed upon  him. 

3.  But  it  is  said  that  the  record  falls  to 
show  that  the  corporation,  as  such,  author- 
ized the  loan  or  the  execution  of  the  notes. 
Assuming,  without  deciding,  that  this  is  cor- 
rect, yet  it  Is  an  undisputed  fact  that  the 
money  was  received  by  the  corporation  and 
used  for  Its  purposes  and  benefit.  Nearly 
four  yea  re  elapsed  between  the  date  of  the 
first  note  and  the  bringing  of  this  action,  and 
nearly  two  years  between  the  date  of  the 
last  note  and  the  filing  of  the  complaint. 
The  Interveners  knew  that  the  money  was 
being  borrowed  by  the  corporation  and  the 
purposes  for  which  it  was  to  be  used.  There 
was  thus  presented  the  question  of  ratifica- 
tion, and  the  further  question  whether  res- 
titution of  the  amount  borrowed  is  not  a 
condition  precedent  to  the  right  of  tbe  inter- 
veners to  have  the  transaction  set  aside,  if 


they  elected  to  avoid  it  within  A  reasonable 
time.  But,  in  any  event  the  case  was  not 
tried  upon  a  correct  theory.  It  was  error 
to  exclude  the  notes  from  evidence,  and  for 
thlB  error  the  judgment  and  order  denying 
a  new  trial  should  be  reversed  and  the  cause 
remanded  for  a  new  trial,  and  it  is  so  or- 
dered. 

Reversed  and  remanded. 


BRANTLY,  C.  J.,  and  SMITH,  J.,  concur. 


HARPER  et  aL  v.  HARPER  et  al.  t 
(Supreme  Court  of  Kansas.    Jan.  7,  1911.) 

(Syllabus  by  the  Court.) 

1.  Trial  (J  394*)— -Tbial  by  Coubt— Duty  to 
Make  the  Findings  of  Fact  and  Conclu- 
sions of  Law. 

Where  a  court  Is  requested  at  the  com- 
mencement of  a  trial  to  prepare  findings  of  fact 
and  conclusions  of  law,  it  is  the  duty  of  the 
court  to  comply  wtih  the  request ;  and,  if  such 
findings  state  in  separate  paragraphs  the  facts 
presented  clearly,  concisely,  and  in  a  manner 
that  they  may  be  readily  understood,  and  so  it 
will  be  apparent  what  conclusions  the  court 
reached,  ana  the  facta  upon  which  such  conclu- 
sions are  founded,  this  will  be  deemed  a  suffi- 
cient compliance  with  the  request  even  though 
some  of  the  paragraphs  may  contain  a  com- 

fiound  of  both  fact  and  law,  and  do  not  in  every 
□stance  separate  with  technical  accuracy  the 
findings  of  fact  from  the  conclusions  of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  924-926 ;  Dec.  Dig.  }  894.*] 

2.  Witnesses  (8  159*>-<5ompetenct— Trans- 
action with  Decedent. 

It  ia  not  error,  under  section  820  of  the 
Code  of  Civil  Procedure  (section  5914  of  the 
General  Statutes  of  1909),  to  permit  a  party  to 
testify  in  an  action  against  an  administrator  or 
executor,  where  the  testimony  contains  no  com- 
munication or  transaction  with  the  deceased. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §  664;  Dec.  Dig.  8  159.»] 

3.  Tbial  (|  46*)— Exclusion  of  Evidence— 
Showing  Pubpose. 

Where  a  witness  is  excluded  from  giving 
testimony,  and  none  is  given,  and  no  offer  of 

?>roof  is  made,  and  the  question  does  not  clear- 
y  indicate  the  nature  of  the  evidence  which 
the  witness  is  expected  to  give,  such  exclusion 
will  not  be  deemed  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f|  116-117 ;  Dec  Dig.  I  46.*] 

4.  Witnesses  (§  188*)— Competency— Trans- 
actions with  Decedent  — Husband  and 
Wife. 

In  an  action  to  set  aside  a  will,  the  prin- 
cipal legatee  died  pending  the  action,  and  a 
revivor  was  had  in  the  name  of  his  widow, 
who  was  the  executor  of  her  deceased  husband 
and  his  sole  heir  at  law.  She  was  called  as  a 
witness  in  the  action  to  set  aside  the  wilt 
Specific  objection  was  made  that  the  witness 
was  incompetent  because  she  was  the  widow  of 
one  of  the  original  parties  to  the  suit  Held, 
that  she  was  not  incompetent,  aa  she  did  not 
testify  to  any  communication  between  herself 
and  husband  during  their  marriage. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §g  734.  736 ;  Dec  Dig.  I  188.*] 


•For  other  cum  see  same  topic  and  tection  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 

t  Rehearing  denied. 
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Appeal  from  District  Court,  Stunner  County. 

Action  by  Robert  H.  Harper  and  others 
against  James  M.  Harper  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

a  V.  Ferguson,  McGlnley  &  Wiley,  and 
Ed  T.  Hackney,  for  appellants.  Herrlck  & 
Herrick  and  W.  W.  Scbwinn,  for  appellees. 

GRAVES,  J.  This  is  an  action  to  set  aside 
a  will  because  the  testator  did  not  possess 
testamentary  capacity  when  the  will  was 
made,  and  because  of  the  undue  influence  of 
the  principal  legatee  in  causing  the  will  to  be 
made.  The  action  was  brought  by  several  of 
the  smaller  legatees.  The  will  was  sustain- 
ed by  the  district  court,  and  the  plaintiffs  ap- 
peal. 

The  principal  error  of  which  the  appel- 
lants complain  is  the  failure  of  the  court  to 
file  findings  of  fact  and  conclusions  of  law 
separately  as  requested.  It  is  claimed  that 
the  paper  filed  purporting  to  be  in  compli- 
ance with  this  request  required  a  different 
judgment  to  be  rendered  from  the  one  that 
was  entered.  The  court  evidently  thought  it 
was  fully  complying  with  this  request,  and, 
to  show  what  was  done  In  this  respect,  the 
court's  work  is  given  in  fulL  As  a  part  of 
the  judgment  the  court  found: 

"And  now,  on  the  2d  day  of  August,  A.  D. 
1909,  the  court  having  been  heretofore  re- 
quested to  make  findings  of  fact  and  conclu- 
sions of  law  in  the  above-entitled  action,  the 
court  finds: 

"(1)  John  M.  Harper  died  on  the  1st  day  of 
April,  1907,  leaving  him  surviving  as  his 
heirs  at  law,  who  were  all  of  the  heirs  and 
the  only  heirs  at  law  surviving  him,  to  wit, 
Robert  H.  Harper  and  others,  plaintiffs,  and 
James  M.  Harper  and  others,  defendants. 

"(2)  That  since  the  bringing  of  this  action 
James  <M.  Harper  departed  this  life  on  Au- 
gust 14,  1908,  leaving  him  surviving  as  his 
only  heir  at  law  Min.  S.  Harper,  and  this 
cause  has  been  duly  and  regularly  revived  as 
to  said  Min.  S.  Harper,  who  appeared  in 
this  action  and  adopted  the  answer  thereto- 
fore filed  by  the  said  James  M.  Harper,  de- 
ceased. 

"(3)  That  John  M.  Harper  duly  executed 
his  will  on  the  17th  day  of  July,  1906,  being 
the  will  herein  in  controversy. 

M(4)  That  prior  to  the  1st  day  of  June, 
1903,  and  for  many  years  prior  thereto,  John 
M.  Harper,  late  of  Sumner  county,  Kan.,  de- 
ceased, resided  at  or  near  Assumption,  in 
the  state  of  Illinois,  and  during  that  time 
was  possessed  of  real  estate  and  personal 
property  as  hereinbefore  set  out,  to  wit: 
[Here  follows  a  description  of  the  real  prop- 
erty.] He  also  owned  certain  notes  and  mort- 
gages of  the  value  of  $13,500.  He  also  was 
possessed  of  a  large  sum  of  money  which  was 
deposited  in  the  bank  of  Assumption,  111., 
and  at  said  time  was  also  possessed  of  per- 
sonal property  consisting  of  notes,  mort- 
gages, and  money. 


"(5)  That  the  said  John  M.  Harper  and  his 
wife  during  their  lifetime  never  had  any 
children. 

"(6)  The  wife  of  John  M.  Harper  died  in 
September,  1902,  and  after  her  decease  he 
lived  with  Joseph  Kemmerer,  Joseph  Harper, 
Alonzo  Harper,  and  William  Kemmerer  un- 
til he  came  to  Conway  Springs,  Kan. 

"(7)  In  the  month  of  February,  1903,  the 
said  John  M.  Harper  was  taken  ill,  and  was 
ill  at  the  house  of  Joseph  Kemmerer  (whom 
he  had  raised  and  who  had  for  years  lived 
on  his  farm)  for  the  space  of  about  two 
weeks,  and  after  he  became  convalescent 
he  was  taken  to  the  home  of  Joseph  Harper, 
who  lived  on  one  of  the  tracts  of  land  be- 
longing to  the  said  John  M.  Harper. 

"(8)  During  the  time  of  his  illness  at  the 
home  of  Joseph  Kemmerer,  James  M.  Har- 
per, deceased,  went  from  Conway  Springs, 
in  Sumner  county,  Kan.,  to  Assumption,  111., 
and  went  to  the  home  of  Joseph  Kemmerer, 
and  at  said  time  said  James  M.  Harper  was 
desirous  that  said  John  M.  Harper  should 
accompany  him,  the  said  James  M.  Harper, 
to  Conway  Springs,  Kan.,  and  make  his  home 
with  the  said  James  M.  Harper. 

"(9)  That  the  said  James  M.  Harper  was 
a  banker  in  Conway  Springs,  and  had  been 
in  such  business  at  Conway  Springs  since 
1885.  That  during  the  time  that  James  M. 
Harper  lived  in  Conway  Springs  John  M. 
Harper  visited  James  M.  Harper,  together 
with  Robert  Harper,  once  prior  to  1903. 
That  during  the  time  that  the  said  John  M. 
Harper  lived  in  Assumption,  111.,  the  said 
James  M.  Harper  visited  the  said  John  M. 
Harper,  prior  to  the  death  of  the  wife  of 
the  said  John  M.  Harper,  three  times,  which 
said  visits  were  limited  to  two  or  three  days 
with  the  said  John  M.  Harper  and  other  rel- 
atives. After  the  death  of  the  wife  of  John 
M.  Harper,  the  said  James  M.  Harper  wrote 
four  letters  to  the  said  John  M.  Harper  to 
come  and  live  with  the  said  James  M.  Harper 
at  Conway  Springs,  Kan.,  and  in  said  letters 
held  out  the  inducement  to  said  John  M. 
Harper  that  he  could  avoid  the  payment  of 
taxes  on  personal  property  for  the  year  1903, 
if  he,  the  said  John  M.  Harper,  left  Illinois 
and  went  to  Conway  Springs,  prior  to  April, 
1903,  and  that  he  could  get  a  greater  rate 
of  interest  on  moneys  in  Kansas  and  live 
without  expense. 

"(10)  That  said  John  M.  Harper  at  the 
time  of  his  decease,  April  1,  1907,  was  of  the 
age  of  82  years.  That  in  his  younger  years 
the  said  John  M.  Harper  was  a  stout,  vigor- 
ous, hard-working,  prudent,  and  economical 
man.  That  in  his  after  years  and  at  the 
time  of  the  death  of  his  wife  he  had  become 
of  his  age  and  experience,  impaired  in  mind 
and  body  about  as  la  usual  of  such  persons, 
and  remained  so  until  his  death. 

"(11)  That  In  his  after  years,  and  partic- 
ularly after  the  death  of  his  wife,  John  M. 
Harper  was  very  close  and  saving  in  all 
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matters  of  expense  of  living,  and  very  close 
in  his  business  matters. 

"(12)  That  in  his  after  years  John  M.  Har- 
per was  very  deaf,  and  quite  difficult  to  com- 
municate to  or  with. 

"(13)  About  the  time  of  John  M.  Harper's 
removal  from  Assumption  to  Conway  Springs, 
Kan.,  he  discussed  the  question  of  taxes  and 
of  the  high  rates  of  taxes  generally,  and  he 
was  solicitous  as  to  how  to  reduce  the  pay- 
ment of  taxes,  or  to  avoid  the  taxes  alto- 
gether. 

"(14)  In  June,  1903,  James  M.  Harper  went 
to  Assumption,  III.,  and  brought  the  said 
John  M.  Harper  from  Assumption,  111.,  to 
Conway  Springs,  and  from  that  time  until 
the  date  of  his  death  the  said  John  M.  Har- 
per made  his  home  at  the  house  of  the  said 
James  M.  Harper,  except  when  he  made  vis- 
its back  to  his  Illinois  relatives  and  to  col- 
lect rents  in  the  summer  of  each  year,  and 
on  his  visits  to  Illinois  from  Conway  Springs, 
he  was  always  accompanied  by  James  M. 
Harper,  or  the  wife  of  James  M.  Harper, 
both  to  and  from  Conway  Springs  to  Assump- 
tion, and  on  the  only  other  visit  which  was 
to  Sidney,  Neb.,  he  was  accompanied  by  the 
wife  of  James  M.  Harper.  That  during  the 
time  John  M.  Harper  lived  at  James  M. 
Harper's  he  did  not  pay  any  board  or  pay 
for  the  use  of  the  room  he  occupied. 

"(15)  That  in  the  year  1902,  after  the 
death  of  the  wife  of  the  said  John  M.  Har- 
per, the  said  John  M.  Harper  caused  to  be 
erected  over  the  grave  of  his  wife  a  monu- 
ment of  the  value  of  $200,  and  on  said  mon- 
ument was  inscribed  the  name  of  the  wife  of 
the  said  John  M.  Harper,  together  with  the 
date  of  her  death,  and  suitable  space  was 
left  on  said  monument  to  Inscribe  the  name, 
birth,  and  death  of  the  said  John  M.  Harper. 

"(16)  That  a  few  days  prior  to  July  17, 
1906,  James  M.  Harper  caused  to  be  prepared 
in  typewriting  by  his  stenographer,  then  in 
his  employ  hi  his  bank  at  Conway  Springs, 
a  memorandum,  disposing  of  the  property 
of  the  said  John  M.  Harper,  and  at  said  time 
said  James  M.  Harper  had  prepared  deeds 
from  the  said  John  M.  Harper  to  various 
parties,  describing  the  lands  as  set  forth  in 
the  memorandum.  That  said  memorandum 
and  deeds  were  prepared  by  said  stenogra- 
pher under  the  dictation  and  direction  of  the 
said  James  M.  Harper  without  the  said  John 
M.  Harper  being  present  at  the  preparation 
of  the  said  instruments  and  when  prepared 
were  taken  possession  of  by  said  James  M. 
Harper.  That  said  deeds  offered  in  evidence 
in  this  action  and  described  in  the  will  were 
the  deeds  prepared  by  the  said  stenographer 
under  the  direction  of  the  said  James  M. 
Harper. 

"(17)  That  subsequent  to  the  preparing  of 
the  said  memorandum  and  deeds,  and  prior 
to  July  17,  1906,  James  M.  Harper  asked  H. 
C.  Sluss,  an  attorney  in  Wichita,  Kan.,  by 
telephone,  if  he  would  be  in  his  office  on  a 
day  mentioned,  and  if  he  could  prepare  a 


will  for  a  friend  of  the  said  James  M.  Har- 
per, the  name  of  the  party  to  make  not  being 
disclosed  to  said  attorney.  That  afterward, 
on  the  request  of  said  James  M.  Harper  by 
telephone,  said  attorney  went  from  Wichita, 
Kan.,  to  Conway  Springs,  Kan.,  on  said  July 
17,  1906,  and  upon  his  arrival  at  Conway 
Springs  went  to  the  bank  of  James  M.  Har- 
per, and  was  from  there  taken  by  James  M. 
Harper  to  his  home,  and  there  introduced  to 
said  John  M.  Harper  as  his  uncle,  the  par- 
ty who  was  expected  to  make  a  will,  and 
said  attorney  at  said  time  for  the  first  time 
learned  that  the  party  to  make  the  will  was 
the  uncle  of  the  said  James  M.  Harper. 
That  said  attorney  at  said  time  received  a 
typewritten  memorandum  which  he  used  in 
preparing  the  will.  That  the  said  lawyer 
and  John  M.  Harper  remained  at  the  house 
but  a  short  time  when  they  went  to  the  bank 
of  James  M.  Harper,  and  said  attorney  and 
his  stenographer  and  James  M.  Harper  and 
John  M.  Harper  were  present  at  the  time  of 
the  dictation  and  preparation  of  the  will 
thereafter  executed  by  John  M.  Harper  on 
said  date,  and  all  of  said  time  there  was  an 
opening  between  the  room  in  the  bank  where 
the  parties  were  dictating  and  preparing 
said  will  and  the  front  part  of  the  bank. 
That  during  the  dictation  of  the  will  and 
the  preparation  of  the  same  James  M.  Har- 
per was  in  and  out  of  both  rooms.  After 
said  will  was  dictated  and  prepared,  the  said 
James  M.  Harper  procured  the  witnesses  to 
said  will.  That  after  the  will  was  prepared 
and  ready  for  the  signature  the  attorney 
read  the  same  over  to  said  John  M.  Harper, 
but  same  was  not  read  over  to  the  witnesses. 
After  the  will  was  executed,  the  same  was 
delivered  to  James  M.  Harper,  who  paid 
said  attorney  for  his  services,  and  said 
James  M.  Harper  placed  said  will,  together 
with  other  papers  in  a  tin  box  that  belonged 
to  said  John  M.  Harper  in  the  bank  vault. 
That  said  John  M.  Harper  executed  the 
deeds  mentioned  and  described  in  the  will, 
and  said  deeds  were  witnessed  by  the  attor- 
ney who  drew  the  will,  being  the  same  deeds 
theretofore  prepared  by  the  stenographer  un- 
der the  dictation  of  James  M.  Harper,  and 
said  deeds  were  taken  possession  of  by  said 
James  M.  Harper  and  placed  In  the  tin  box 
of  said  John  M.  Harper  in  said  bank. 

"(18)  The  court  finds  that  at  the  time  of 
the  preparation  of  said  will  the  amount  or 
value  of  the  property  mentioned  in  the  resid- 
uary clause  was  not  discussed  between  said 
John  M.  Harper  and  said  attorney  at  or  be- 
fore the  preparation  and  execution  of  said 
will. 

"(19)  The  court  finds  that  after  John  M. 
Harper  came  to  Conway  Springs,  Kan.,  the 
said  James  M.  Harper  purchased  for  John 
M.  Harper  $15,000  of  United  States  govern- 
ment bonds  which  said  bonds  were  kept  In 
the  Corn  Exchange  Bank  in  Chicago,  HI. 

"(20)  The  court  finds  that  prior  to  the  re- 
moval of  John  M.  Harper  from  Illinois  to 
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Conway  Springs,  Kan.,  that  through  James. 
M.  Harper  and  John  W.  Harper  he  had  In- 
vested a  large  amount  of  money,  and  loaned 
a  great  deal  of  money  on  real  estate  In  Kan- 
sas and  Nebraska.  After  the  said  John  il 
Harper  came  to  Conway  Springs,  Kan.,  the 
said  James  M.  Harper  had  charge,  looked 
after  all  of  his  loan  business  In  Kansas,  col- 
lected his  Interest  on  loans,  and  bought  loans 
for  him;  that  It  was  the  custom  of  said 
James  M.  Harper,  who  had  sole  charge  of 
the  bank  at  Conway  Springs,  whenever  the 
said  John  M.  Harper  had  funds  in  the  bank, 
to  take  a  loan  to  that  amount  out  of  the 
bank,  make  It  over  to  the  said  John  M.  Har- 
per, and  to  charge  up  the  account  of  said 
John  M.  Harper  with  the  amount  of  said 
loan,  and,  when  interest  was  collected  on 
said  loan,  to  credit  the  account  of  the  said 
John  M.  Harper  with  the  interest  on  said 
loan  at  the  rate  of  6  per  cent,  and  to  pass 
to  the  account  of  James  M.  Harper  the  bal- 
ance of  the  Interest  paid  on  said  loan,  and 
the  loans  which  were  transferred  from  the 
bank  to  the  said  John  M.  Harper  brought 
interest  ranging  from  7  per  cent,  to  9  per 
cent,  and  none  of  said  loans  were  ever  as- 
signed of  record  to  the  said  John  M.  Harper, 
but  stood  of  record  In  the  name  of  the  Bank 
of  Conway  Springs. 

"(21)  The  court  finds  that  said  James  M. 
Harper  told  parties  residing  In  Conway 
Springs  that  the  said  John  M.  Harper  was 
an  old  uncle  of  his  who  had  raised  him,  and 
by  reason  of  the  old  man  having  taken  care 
of  him  when  he  was  young  he  was  now  tak- 
ing care  of  the  old  man;  that  he  had  no 
property  except  a  little  piece  of  swamp  land 
in  Illinois. 

"(22)  The  court  finds  that  said  John  M. 
Harper  died  on  the  1st  day  of  April,  1907, 
at  the  office  of  Drs.  Ferris  and  Evans  in  Con- 
way Springs,  Kan.:  that  James  M.  Harper 
when  told  of  the  death  of  his  uncle  imme- 
diately came  to  where  his  uncle  lay  dead 
upon  the  floor,  and  the  first  act  of  the  said 
James  M.  Harper  was  to  take  from  the  pock- 
ets of  John  M.  Harper  some  papers. 

"(23)  The  court  finds  that  after  the  death 
of  the  said  John  M.  Harper  the  said  James 
M.  Harper  took  the  body  of  the  said  John  M. 
Harper  to  Assumption,  I1L,  for  burial,  and 
while  there  told  Joseph  Harper  that  he  did 
not  know  whether  or  not  the  said  John  M. 
Harper  had  made  a  will,  but  advised  the 
said  Joseph  Harper  to  be  very  careful  In 
paying  his  rent  on  the  land  that  said  Joseph 
Harper  lived  on  for  fear  he  might  not  pay 
it  to  the  right  party. 

"(24)  The  court  finds  that  in  the  summer 
of  1907,  on  or  about  the  15th  day  of  July, 
the  said  James  M.  Harper  went  from  Con- 
way Springs  to  Assumption,  111.,  and  there 
at  that  time  stated  that  he  was  surprised  to 
find  his  uncle  had  made  a  will;  that  he  had 
supposed  if  his  uncle  had  made  a  will  that 
it  was  in  the  bank  at  Assumption,  111.,  but  to 
bis  surprise  he  found  when  he  got  home 


from  the  funeral  that  there  was  a  will  made 
in  Kansas  by  an  attorney  that  his  uncle  had 
procured  to  make  the  will  without  the  knowl- 
edge of  the  said  James  M.  Harper. 

"(25)  The  court  finds  that  during  the  time 
the  said  John  M.  Harper  lived  In  Conway 
Springs,  at  the  home  of  James  M.  Harper, 
that  he  walked  around  in  the  town,  and  on 
two  or  three  occasions  he  became  lost  and 
could  not  find  his  way  to  the  home  of  James 
M.  Harper,  and  he  was  conducted  home  by 
other  parties  a  distance  of  two  or  three 
blocks;  and  the  court  finds  that  the  city  of 
Conway  Springs  is  a  city  of  the  third  class 
in  Sumner  county,  Kan. 

"(20)  The  court  finds:  That  on  April  18, 
1907,  after  the  death  of  John  M.  Harper, 
James  M.  Harper  probated  the  will  and 
qualified  as  executor  of  the  last  will  and  tes- 
tament of  the  said  John  M.  Harper.  That 
he  never  filed  any  inventory  of  the  estate 
coming  into  his  hands  or  of  the  estate  of  the 
said  John  M.  Harper,  and  that  James  M. 
Harper  died  on  or  about  the  14th  day  of  Au- 
gust A.  D.  1908. 

"(27)  That  the  deeds  mentioned  In  the  will 
and  made  by  the  said  John  M.  Harper  were 
from  the  time  of  their  execution  in  July, 
1900,  in  the  bank  at  Conway  Springs,  and 
in  the  possession  of  James  M.  Harper  after 
the  death  of  John  M.  Harper  until  the  month 
of  July,  1907,  when  said  James  M.  Harper 
visited  Illinois,  and  placed  them  of  record  in 
the  respective  counties,  and,  after  they  were 
placed  of  record,  delivered  to  the  respective 
grantees  therein  named  and  as  named  in 
said  will. 

"(28)  The  court  finds  that  James  M.  Har- 
per was  appointed  executor  of  the  estate  of 
John  M.  Harper  on  or  about  the  18th  day  of 
April,  1907,  and  duly  qualified  after  that 

"(29)  The  court  finds  that  John  M.  Harper 
during  his  lifetime  was  never  assessed  with 
any  personal  property  for  taxation  in  Sum- 
ner county,  Kan.  James  M.  Harper,  as  ex- 
ecutor of  said  estate,  never  assessed  any  per- 
sonal property  for  taxation  belonging  to  the 
estate  of  John  M.  Harper,  nor  did  James  M. 
Harper  ever  assess  any  personal  property  as 
agent  of  John  M.  Harper  for  taxation  from 
1903  to  and  including  the  year  1908. 

"(SO)  The  court  finds:  That  Mln.  S.  Har- 
per was  duly  appointed  as  administratrix  of 
the  estate  of  James  M.  Harper  on  or  about 
the   day  of  August  A  D.  1908. 

"(31)  That  Joseph  Kemmerer,  a  nephew  of 
the  wife  of  John  M.  Harper,  lived  with  the 
said  John  M.  Harper  for  18  years,  and  up 
until  the  time  the  said  Joseph  Kemmerer 
was  married  in  1893.  Subsequent  to  his 
marriage  said  Joseph  Kemmerer  remained 
away  from  John  M.  Harper  about  a  year, 
and  then  returned  and  lived  upon  one  of  the 
tracts  of  land  heretofore  described  from  1893 
down  to  the  present  date,  and  that  said  Jo- 
seph Kemmerer  made  valuable  improvements 
on  said  land,  some  of  which  were  made  after 
the  said  John  M.  Harper  visited  in  Illinois 
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about  the  17th  day  of  July,  1906,  at  which 
time  said  Kemmerer  requested  the  said  John 
M.  Harper  to  make  certain  Improvements  on 
the  lands,  and  at  which  time  said  John  M. 
Harper  informed  said  Kemmerer  that  he 
had  provided  In  his  will  for  him  to  have  this 
land,  and  that  all  the  improvements  he  de- 
sired must  from  thenceforth  be  made  by  the 
said  Kemmerer. 

•  "(32)  The  court  finds  that  James  M.  Har- 
per was  a  banker  in  Conway  Springs  for 
more  than  20  years.  He  was  a  sharp, 
shrewd,  vigorous,  money-making,  thrifty, 
successful  business  man,  and  of  an  exceed- 
ingly forceful  character. 

"(33)  The  court  further  finds  that  the  prop- 
erty devised  by  the  will  of  John  M.  Harper 
by  the  residuary  clause  therein  gave  to 
James  M.  Harper  personal  property  alone  of 
the  value  of  $38,000. 

"(34)  The  court  further  finds:  That  when 
James  M.  Harper  and  John  M.  [W.?]  Harper, 
legatees  named  in  the  will  of  John  M.  Harper, 
were  small  boys,  John  W.  Harper  being  only 
an  Infant,  their  mother  died,  and  that  they 
were  taken  to  the  home  of  their  uncle,  Robert 
Harper,  who  was  married  and  with  whom 
John  M.  Harper  lived,  and  kept  there  for  a 
time.  That  afterwards  John  M.  Harper  mar- 
ried, and  took  his  nephew  James  M.  Harper  to 
his  house  and  raised  him.  That  when  James 
M.  Harper  was  a  small  boy  his  father  died, 
and  John  M.  Harper  was  appointed  guardian 
for  James  M.  Harper,  and  had  control  of  a 
small  estate  left  him  by  his  father.  James 
M.  Harper  lived  with  his  uncle,  John  M. 
Harper,  until  he  had  finished  his  education 
in  the  district  school,  and  then  went  to  Nor- 
mal, 111.,  and  attended  school,  and  made  his 
home  with  his  uncle,  John  M.  Harper,  dur- 
ing vacation  until  he  graduated  from  the 
State  Normal  School,  and  became  a  school 
teacher.  That  his  home,  with  the  exception 
of  a  short  time  when  he  was  with  his  father, 
was  always  with  his  uncle,  John  M.  Harper, 
until  he  became  a  man.  That  John  W.  Har- 
per also  lived  with  his  uncle,  John  M.  Har- 
per, a  part  of  the  time.  That  during  the 
Civil  War  some  refugees  from  Alabama  were 
brought  to  Alton,  111.,  and  advertisements 
were  made  that  there  were  children  there 
who  could  be  adopted  by  people  desiring  to 
adopt  children,  and  John  M.  Harper  went  to 
Alton  and  got  a  little  girl  seven  years  old 
and  brought  her  to  his  home  near  Assump- 
tion, 111.,  and  she  made  her  home  and  lived 
with  him  and  his  wife,  and  they  raised  her 
until  she  became  a  young  lady,  and  while 
she  was  still  living  with  them  John  W.  Har- 
per, brother  of  James  M.  Harper,  and  one  of 
the  legatees  In  the  will  of  John  M.  Harper, 
married  her,  and  was  at  the  time  John  M. 
Harper  made  his  will  living  with  said  wo- 
man as  his  wife.  The  court  further  finds 
that  during  all  of  the  time  that  John  M. 
Harper  lived  with  James  at  Conway  Springs 
he  was  treated  with  great  kindness  and  af- 
fection, and  every  care  possible  was  taken 


of  him  by  the  wife  of  James  Iff.  Harper,  and 
all  his  wants  were  looked  after,  and  that 
he  was  given  by  James  M.  Harper  and  his 
wife  a  very  comfortable  home  for  the  last 
four  years  of  his  life. 

"(35)  The  court  further  finds  that  all  of 
the  nephews  and  nieces  who  had  ever  lived 
in  the  neighborhood  of  Assumption,  111., 
where  John  M.  Harper  lived,  were  remem- 
bered in  his  will  and  left  a  legacy. 

"(36)  The  court  further  finds  that  John  M. 
Harper  and  his  wife,  Sarah  Harper,  after  the 
marriage  of  John  W.  Harper  and  the  girl 
whom  John  W.  [M.?]  Harper  and  his  wife  got 
from  among  the  refugees  from  the  Civil  War, 
and  after  James  M.  Harper  had  become  a 
school  teacher,  took  four  children  named  Kem- 
merer to  raise,  consisting  of  three  boys  and 
one  girl.  These  children  were  the  nephews 
and  niece  of  Sarah  Harper  (but  no  blood  rela- 
tion to  John  M.  Harper);  that  the  girl  mar- 
ried Alonzo  Harper,  one  of  the  legatees  in  the 
will  of  John  M.  Harper ;  that  William  Kem- 
merer is  one  of  those  children  and  one  of  the 
legatees  named  In  the  will;  that  Joseph  Kem- 
merer is  one  of  those  children  and  one  of  the 
legatees  named  In  the  will;  that  Charles  Kem- 
merer was  the  older  one  of  those  children,  and 
is  now  a  man  past  middle  age,  and  lives  at 
Lewiston,  111.,  and  is  the  owner  of  a  half  sec- 
tion of  land  and  is  a  man  in  good  financial 
circumstances;  that  Robert  Harper,  brother  of 
John  M.  Harper,  had  a  daughter  who  married 
a  man  named  James  Cochran,  and  had  a 
daughter  Edna  Cochran,  and  died;  that  James 
Cochran  is  a  man  of  large  means,  and  has  no 
other  children  except  his  daughter  Edna; 
that  said  Edna  Cochran  is  a  grandnlece  of 
John  M.  Harper,  and  Is  the  only  blood  rel- 
ative who  was  raised  about  Assumption,  111., 
who  was  living  at  the  time  of  the  making  of 
said  will  that  received  no  legacy. 

"(37)  The  court  further  finds  that  at  the 
time  the  will  In  question  was  executed  by 
John  M.  Harper  said  John  M.  Harper  was  of 
sound  mind  and  understood  fully  the  terms 
and  conditions  thereof;  that  said  will  was 
prepared  by  H.  C.  Sluss,  of  Wichita,  Kan., 
who  took  pains  not  to  incorporate  therein 
any  provisions  except  such  provisions  as 
were  directed  by  and  thoroughly  understood 
by  said  testator  and  that  no  undue  influence 
was  used  or  exerted  by  James  M.  Harper  or 
any  other  person  to  procure  the  execution 
of  said  will,  or  to  determine  what  provisions 
the  same  should  contain;  that  James  M. 
Harper  took  no  part  in  the  writing  or  prep- 
aration of  said  will  except  as  hereinbefore 
stated ;  that  said  testator  at  the  time  he  ex- 
ecuted said  will  knew  the  conditions  thereof, 
and  had  advised  with  said  H.  O.  Sluss  with 
reference  thereto.  The  court  further  finds 
for  the  defendants  and  against  the  plaintiffs 
as  to  each  and  all  of  the  Issues  joined  in 
this  action.  The  court  further  concludes  as 
to  the  execution  of  said  will  that  said  will  is 
valid,  and  should  be  allowed  to  stand  and  be 
executed  as  the  will  of  said  John  M.  Harper, 
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deceased,  and  that  the  defendants  are  enti- 
tled to  a  judgment  for  costs  nereiri." 

It  Is  unnecessary  for  a  court  In  making 
findings  of  fact  and  conclusions  of  law  to 
state  each  finding  with  technical  accuracy 
and  without  combining  the  facts  and  the  law 
together  in  any  case.  If  the  findings  and 
conclusions  are  clearly  stated  bo  that  the 
conclusions  reached  by  the  court  can  be  read- 
ily -understood,  as  well  as  the  facts  upon 
which  they  are  founded,  this  will  be  sufficient 
We  think  the  findings  and  conclusions  in  this 
case  are  sufficient,  and  are  unable  to  say  that 
they  are  erroneous  in  any  particular. 

It  is  urged  that  the  facts  found  show  that 
the  will  was  procured  by  undue  means,  and 
that  to  thiB  extent  the  judgment  is  Inconsistent 
with  the  findings  of  fact  Some  of  the  facts 
found  are  probably  consistent  with  this  con- 
clusion, but  the  court  found  otherwise,  and 
we  think  the  facts  found  by  the  court  amply 
justify  its  conclusion. 

Specific  complaint  Is  made  of  the  exclusion 
of  evidence  which  the  plaintiffs  expected  to 
present  by  witness  Joseph  Kemmerer,  who 
was  a  party  defendant  and  a  legatee  under 
the  will.  It  Is  claimed  that  they  expected  the 
witness  to  testify  that  John  M.  Harper  told 
him  that  the  land  then  occupied  by  the  wit- 
ness would  be  finally  given  to  him  by  will, 
but  Instead,  the  will  devised  certain  lots  to 
him.  We  are  unable  to  see  that  this  has  any 
importance  to  the  matter  In  controversy.  It 
seems  to  be  Immaterial,  and,  whether  the 
witness  was  Incompetent  or  not  no  error 
was  committed  by  the  exclusion  of  the  evi- 
dence. This  witness  was  asked:  "How  did 
he  appear  to  transact  any  business  In  his 
later  years  as  to  calculating  his  interest 
and  finding  out  what  was  due  him?"  He 
answered:  "For  the  last  10  years  he  nev- 
er relied  on  his  own  ability.  He  would 
generally  get  some  one.  If  anybody  paid 
him  any  money,  he  would  either  get  me  or 
the  cashier  at  the  bank  to  do  the  figuring. 
You  see,  I  have  known  him  to  come  over  at 
my  place  after  I  had  gone  to  bed  and  get 
me  up  and  have  me  count  up."  This  was 
excluded  on  the  ground  that  the  witness  was 
incompetent ;  but,  whether  he  was  competent 
or  not  the  evidence  was  immaterial  and  no 
error  was  committed  by  striking  It  out 

Complaint  Is  also  made  of  the  exclusion  of 
a  conversation  had  by  this  witness  with  John 
M.  Harper  concerning  the  monument  placed  by 
the  latter  at  the  grave  of  his  wife  who  died 
some  years  before.  Upon  this  monument  a 
blank  space  was  left  suitable  for  the  Inser- 
tion of  his  own  name  which  would  link  their 
names  together  In  death  as  well  as  in  life. 
In  his  will  is  an  item  providing  that  a  suit- 
able monument  shall  be  erected  at  his  grave. 
We  are  unable  to  see  any  relevancy  or  ma- 
teriality in  this  evidence  to  the  question  in 
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controversy,  and  see  no  error  In  its  exclu- 
sion. Other  evidence  of  the  same  kind  was 
properly  excluded. 

Alonzo  Harper,  one  of  the  defendants  and 
a  legatee  under  the  will,  was  called  by  the 
defendants,  and,  after  showing  that  witness 
was  well  acquainted  with  the  testator  in  his 
lifetime,  he  was  asked:  "Now  you  may  state 
to  the  court  whether  from  what  you  saw  of 
him  and  talked  with  him  and  known  him  be- 
fore, what,  in  your  judgment,  was  the  con- 
dition of  his  mental  faculties  as  to  his  being 
sound  or  unsound  during  the  times  that  he 
was  back  there,  after  he  came  out  here,  In- 
cluding 1906?"  Objection  was  made  on  the 
ground  that  witness  was  not  competent  to 
testify,  because  he  was  an  interested  party 
testifying  in  his  own  behalf,  and  on  the  fur- 
ther ground  that  his  testimony  was  incompe- 
tent irrelevant,  and  Immaterial.  The  court 
overruled  the  objection,  and  allowed  him  to 
testify.  He  answered:  "I  didn't  see  anything 
wrong  wJth  his  mind."  In  this  there  was  no 
error.  Grimshaw  v.  Kent  67  Kan.  463,  73 
Psc.  92.  Other  questions  were  propounded  to 
this  witness,  but  no  answers  were  given,  so 
they  need  not  be  considered. 

Joseph  Harper,  another  defendant,  was 
placed  upon  the  witness  stand.  The  same 
question  was  propounded  to  him  and  the 
same  objection  was  made  as  In  the  case  of 
Alonzo  Harper.  The  objection  was  correctly 
overruled  under  the  case  of  Grimshaw  v. 
Kent  67  Kan.  463,  73  Pac.  92.  Questions 
were  asked  of  William  Kemmerer  and  John 
W.  Harper  which  were  objected  to,  but  no 
testimony  was  given,  and  they  need  not  be 
considered. 

Objection  was  made  to  the  testimony  of 
Mln.  S.  Harper,  who  was  the  widow  of  James 
M.  Harper,  and  after  his  death  the  case  was 
revived  In  her  name.  She  was  called  as  a 
witness  for  the  defendants.  Objection  was 
made  on  the  ground  that  she  was  Incompe- 
tent because  of  her  relationship  with  James 
M.  Harper.  The  statute  upon  this  subject, 
being  the  third  subdivision  of  section  321  of. 
the  Code  of  Civil  Procedure  (subdivision  3  of 
section  S915  of  the  General  Statutes  of  1909), 
reads:  "The  following  persons  shall  be  Incom- 
petent to  testify:  •  *  •  Third,  husband 
and  wife,  for  or  against  each  other,  concern- 
ing any  communication  made  by  one  to  the 
other  during  the  marriage,  whether  called 
while  that  relation  subsisted  or  afterward." 
She  did  not  testify  to  any  communication 
made  between  herself  and  husband,  and,  the 
objection  being  placed  expressly  upon  this 
ground,  no  error  was  committed  In  the  ad- 
mission of  her  testimony. 

In  view  of  the  whole  case,  we  are  unable 
to  see  where  any  prejudicial  error  has  been 
committed,  and  the  judgment  of  the  district 
court  is  affirmed. 
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IRETON  T.  THOMAS. 
(Supreme  Court  of  Kansas.   Feb.  11,  1911.) 

(SyUabut  ly  the  Court.) 
Covenants  ft  100*)— Action  on  Warranty— 

Evidence. 

Where  a  portion  of  a  tract  of  land  is  ap- 
propriated under  the  authority  of  chapter  69. 
Gen.  St.  1009.  and  a  levee  is  erected  thereon 
to  a  sufficient  height  to  dam  up  the  surface  wa- 
ter naturally  flowing  therefrom,  which  levee 
covers  about  15  acres  of  the  land,  and  there- 
after the  land  is  sold  to  a  purchaser  who  actu- 
ally sees,  or  has  an  opportunity  to  see,  the 
levee,  and  the  owner  of  the  land  executes  to 
him  a  deed  with  the  usual  covenants  of  war- 
ranty, with  no  exception  referring  to  the  levee, 
the  purchaser  has .  no  cause  of  action  against 
the  seller  for  a  breach  of  warranty  by  reason  of 
such  incumbrance. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Dec.  Dig.  |  100.*] 

Appeal  from  District  Court,  Neosho 
County. 

Action  by  Henry  S.  Ireton  against  R  M. 
Thomas.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

J.  E.  Torrance,  for  appellant  J.  Q.  Strat- 
ton  and  W.  R  dine,  for  appellee. 

SMITH,  J.  The  appellant  brought  suit 
against  the  appellee  alleging  that  the  appel- 
lee executed  and  delivered  to  blm  a  certain 
deed  of  general  warranty  for  a  tract  of  land 
in  Neosho  county,  containing  276.20  acres; 
also,  that  the  said  premises  were  Incumber- 
ed with  a  certain  easement  or  servitude, 
known  as  a  levee,  running  through  said  land 
and  occupying  a  large  portion  thereof,  to 
wit,  about  15  acres,  which  levee  was  under 
the  control  of  the  board  of  county  commis- 
sioners of  that  county,  and  subject  to  special 
taxes  levied  for  repairs ;  that  it  also  had  the 
effect  of  holding  surface  water  on  the  land 
to  the  great  damage  and  detriment  thereof; 
that,  by  reason  of  such  levee  and  the  pos- 
session and  control  thereof  by  the  board  of 
county  commissioners  and  their  superintend- 
ent, he  has  no  control  or  possession  of  that 
portion  of  land  so  occupied  by  said  levee; 
that  the  levee  was  and  is  of  no  benefit  to  the 
land;  and  that  by  reason  thereof  there  is 
a  breach  of  appellant's  covenant  of  warranty 
against  incumbrances ;  and  praying  for  dam- 
ages in  the  sum  of  $5,000.  To  this  petition 
the  appellee  demurred.  The  court  sustained 
the  demurrer,  and  the  appellant  brings  the 
case  here.  The  only  question  in  the  case  is 
whether  there  was  error  In  the  ruling. 

There  can  be  no  question  under  the  au- 
thorities but  that  the  levee  and  the  right  of 
the  county  commissioners  and  their  super- 
intendent to  enter  upon  the  land  and  repair 
the  same  constituted  an  incumbrance  upon 
the  land.  It  is  conceded  in  the  briefs  that 
the  levee  was  erected  under  the  authority  of 
chapter  69,  Gen.  St  1909,  that  the  statute  is 
constitutional,  and  a  levee  erected  under  the 


act  is  a  public  utility.  See  Railway  Co.  v. 
Cambern,  66  Kan.  865,  71  Pac.  809.  The  ap- 
pellant, however,  contends  that  the  levee  is 
less  a  public  utility  than  is  a  public  high- 
way, and  hence  falls  within  the  quasi  public 
easements  We  see  no  force,  however,  in 
this  distinction.  The  state  has  no  power  to 
take  the  land  of  an  individual  under  the 
power  of  eminent  domain,  except  for  public 
use,  and  must  compensate  the  owner  there- 
for or  provide  for  such  compensation.  The 
extent  of  the  public  use  does  not  seem  to  be 
determinative  of  the  right 

The  only  real  question  Involved  is  wheth- 
er the  levee  is  such  an  incumbrance  that 
under  all  the  circumstances,  the  existence 
thereof  constituted  a  breach  of  the  covenant 
of  warranty.  It  Is  conceded  in  appellant's 
brief  that  the  incumbrance  is  analogous  to 
that  of  a  public  road,  and  it  is  contended 
that  a  public  road  is  an  incumbrance  upon 
land  such  that  if  the  land  be  conveyed 
without  any  exception  of  the  highway,  It 
constitutes  a  breach  of  the  covenant  of  war- 
ranty. This  seems  to  be  the  law  by  the  de- 
cisions of  the  courts  generally  in  the  New 
England  States  and  some  other  states,  and 
It  is  conceded  not  to  be  the  law  by  the  de- 
cisions of  the  courts  of  New  York,  Pennsyl- 
vania, and  Wisconsin.  This  question  seems 
never  to  have  been  decided  by  this  court. 
We  conceive  that  it  would  be  a  great  sur- 
prise to  the  people  and  to  the  bar  of  the  state 
if  this  court  should  decide  that  a  public 
highway  is  such  an  incumbrance. 

Distinctions  have  been  made  that  the 
knowledge  or  want  of  knowledge  of  the  pur- 
chaser of  an  existence  of  an  Incumbrance 
upon  land  was  determinative  of  whether  or 
not  it  constituted  a  breach  of  warranty.  No 
general  rule  can  be  based  upon  this  distinc- 
tion. One  may  buy  a  tract  of  bind  knowing 
that  it  is  incumbered,  by  a  mortgage  for  in- 
stance, or  that  some  outstanding  title  exists, 
and  rely  upon  the  warranty  as  a  guaranty 
that  the  mortgage  will  be  discharged  or  the 
title  perfected,  and  his  knowledge  of  the  ex- 
istence of  the  incumbrance  would  not  defeat 
his  right  to  recover  on  the  covenant  in  case 
the  mortgage  should  not  be  discharged  or 
the  title  be  not  perfected.  The  proper  dis- 
tinction, It  seems  to  us,  is  whether  the  In- 
cumbrance la  a  physical  one,  open  to  the 
view  of  the  purchaser,  and  which,  from  the 
very  nature  of  the  case,  Is  a  continuous  ease- 
ment or  servitude.  For  instance,  the  public 
have  a  right  to  the  continuance  of  a  flow- 
ing stream  across  one's  land.  The  owner  of 
the  land  may  divert  the  stream  from  its 
channel  upon  his  own  land,  provided  he  re- 
turns it  to  the  channel  also  upon  his  own 
land.  He  may  not  prevent  the  stream  from 
crossing  his  land,  or  from  entering  upon  the 
land,  or  from  passing  therefrom,  in  the  prop- 
er channel.  In  a  sense,  this  constitutes  a 
servitude  upon  his  land,  yet  it  would  no- 
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where  be  held  that  the  existence  of  the 
stream  constitutes  a  breach  of  a  covenant  of 
perfect  title. 

The  true  principle  of  Interpretation  of  con- 
tracts by  the  courts  Is  to  give  effect  to,  the 
intention  of  the  contracting  parties,  and  it 
is  not  to  be  presumed  that  a  seller  of  land 
would  make  a  conveyance  of  land  and  war- 
rant against  an  incumbrance  which  is  plain- 
ly visible  upon  the  land,  and  which,  from  its 
very  nature,  cannot  be  removed,  with  the 
understanding  that  he  must  pay  such  dam- 
age as  its  continuance  may  occasion  the  pur- 
chaser. Neither  is  it  to  be  presumed  that 
a  purchaser  would  make  his  purchase  upon 
the  assumption  that  the  grantor  was  to  re- 
move the  incumbrance  which,  under  the  law, 
known  to  each,  the  grantor  has  no  right  to 
remove  or  which  is  Incapable  of  being  re- 
moved. .  In  other  words,  it  is  not  to  be  pre- 
sumed that  two  contracting  parties  would 
make  a  contract  of  sale  and  purchase  of  land 
which  is  broken  the  instant  it  is  completed, 
and  the  only  possible  remedy  of  which  is  the 
payment  of  damages  by  the  grantor  to  the 
grantee— In  effect  that  the  grantor  should 
Immediately  repay  a  part  or  the  whole  of 
the  purchase  price.  It  is  more  reasonable 
to  presume  that  both  the  grantor  and  the 
grantee  In  fixing  the  purchase  price  would 
consider  the  damages  necessarily  and  in- 
evitably following  from  the  continuing  of  the 
Incumbrance  and  contract  with  reference  to 
such  physical  fact 

Both  the  grantor  and  the  grantee  when 
consummating  the  sale  and  purchase  of  the 
land  in  question  are  presumed  to  know  of 
the  physical  existence  of  the  levee  upon  the 
land  and  to  know  that  it  could  not  be  re- 
moved by  any  act  of  either  of  them,  and 
that  the  public  had  a  right  to  maintain  the 
same  in  perpetuity;  and  it  Is  only  reasona- 
ble to  conclude  that  the  parties  contracted 
with  this  in  view,  and  that  the  purchaser  did 
not  rely  upon  any  covenant  for  the  removal 
of  the  incumbrance  occasioned  by  the  levee 
or  with  any  expectation  of  remuneration  for 
any  damage  caused  thereby. 

It  may  well  be  conceded  that  a  greater 
number  of  courts  of  different  states  of  the 
Union,  strictly  construing  like  covenants, 
have  held  similar  easements  or  servitudes 
upon  land  as  a  breach  of  the  covenant  The 
question  has  not  been  heretofore  decided  in 
this  state,  we  believe,  as  between  the  grantor 
and  grantee;  but  there  is,  as  is  conceded  by 
the  appellant  very  respectable  authority  for 
holding  this  view,  and  we  are  Impressed  with 
the  idea  that  it  is  sustained  by  the  better 
reasoning.  "Where,  however,  the  incum- 
brance does  not  affect  the  title,  but  the  phys- 
ical condition  of  the  property,  e.  g.,  an  open, 
notorious  easement  of  which  it*  is  the  serv- 
ient tenement  the  purchaser  must  be  pre- 
sumed to  have  seen  it  and  to  have  fixed  his 
price  with  reference  to  the  actual  condition 


of  the  land  at  the  time,  and  such  incum- 
brance is  no  breach  of  the  covenant"  Mem- 
mert  v.  McKeen,  112  Pa.  815,  4  Atl.  642. 
See,  also,  Desvergers  v.  Willis,  56  Ga.  515,  21 
Am.  Rep.  289 ;  Lallande,  Ex.,  v.  Wentz  &  Po- 
chelu,  18  La.  Ann.  289 ;  Smith  v.  Hughes,  50 
Wis.  620,  7  N.  W.  653;  Kutz  v.  McCune,  22 
Wis.  628,  99  Am.  Dec.  85. 

The  Judgment  is  therefore  affirmed.  All 
the  Justices  concurring. 


ELLIOTT  v.  HUDSON  et  ux. 
(Supreme  Court  of  Kansas.  Feb.  11,  1911.) 

(Syllabus  bu  the  Court.) 

1.  Pleading  (j  127*)— Special  Answer— Ad- 
missions or  Legal  Title. 

In  an  action  to  quiet  title,  held,  that  the 
averments  of  the  special  answer  so  far  modified 
the  general  denial  as  to  admit  without  further 
proof  that  the  plaintiff  held  the  legal  title  at 
the  time  the  action  was  commenced. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  f|  264-268;  Dec  Dig.  |  I27.«] 

2.  Quieting  Title  (|  34*)— Petition — State- 
■  mint  or  Defendant's  Claim. 

In  an  action  to  quiet  title  independent  of 
the  statute,  a  petition,  which  states  that  the 
defendant  claimed  an  interest  in  the  land  by 
virtue  of  two  tax  deeds  of  a  certain  date,  and 
that  the  deeds  were  wholly  null  and  void  and 
conveyed  no  title  to  the  grantee  therein,  states 
generally  the  nature  of  the  defendant's  adverse 
claim. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  §S  69-72;  Dec  Dig.  8  34.*] 

8.  Pleading  (i  428*)— Sutficienot  or  Peti- 
tion—Waiver  or  Defects. 

Where  a  petition  in  general  terms  states 
a  cause  of  action,  and  the  defendant  answers 
and  goes  to  trial,  he  cannot  by  demurrer  to  the 
evidence  question  the  sufficiency  of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  |  428.*] 

Appeal  from  District  Court  Haskell 
County. 

Action  by  E.  H.  Elliott  against  O.  B.  Hud- 
son and  wife.  Judgment  for  plaintiff,  and 
defendants  appeal.  Affirmed. 

O.  H.  Foster,  Evans  &  Dunn,  Edgar  Fos- 
ter, and  H.  O.  Trinkle,  for  appellants.  Wm. 
Easton  Hutchison  and  C.  E.  Vance,  for  ap- 
pellee. 

PORTER,  J.  Elliott  brought  this  action 
to  quiet  title  to  land  In  Haskell  county,  al- 
leging that  he  was  the  owner  and  in  the 
actual  possession  thereof,  and  that  the  de- 
fendant Hudson  claimed  an  interest  therein 
by  reason  of  two  certain  tax  deeds  dated  Sep- 
tember 4,  1905,  and  further  alleged  that  the 
tax  deeds  were  void  and  conveyed  no  title. 
Hudson  answered:  First,  by  a  general  de- 
nial; and,  second,  by  alleging  that  he  claimed 
the  land  by  virtue  of  the  tax  deeds  mention- 
ed In  the  petition,  that  the  same  were  valid, 
and  that  the  tax  proceedings  were  regular. 
The  answer  further  alleged  that  at  the  time 
Elliott  purchased  the  outstanding  adverse 
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title  he  did  so  as  the  agent  and  in  fraud  of 
defendant's  rights,  and  that  the  defendant 
was  entitled  to  have  the  court  decree  him 
to  be  the  legal  and  equitable  owner  thereof. 
On  the  trial  the  plaintiff  introduced  a  wit- 
ness to  show  that  the  land  was  in  fact  va- 
cant and  unoccupied  when  the  action  was 
commenced,  and  amended  his  petition  accord- 
ingly, and  rested.  The  defendant  demurred 
to  the  evidence,  which  the  court  overruled, 
and  the  defendant,  having  elected  to  stand 
upon  the  demurrer,  appeals. 

The  principal  error  complained  of  is  that 
the  court  erred  in  holding  that  the  plaintiff's 
title  was  admitted  by  the  answer.  We  think 
the  special  defense  set  up  in  the  answer  ad- 
mitted that  the  legal  title  to  the  land  was  in 
the  plaintiff,  and  that  the  only  reasonable  in- 
ference to  be  drawn  from  the  answer  is  that 
whatever  title  the  plaintiff  held  had  been  ac- 
quired subsequent  to  the  execution  of  the 
tax  deeds,  and  therefore  the  court  rightly 
held  that  the  defendant  had  the  burden.  The 
averments  of  the  special  defense  operated  as 
a  modification  of  the  general  denial  and  are 
to  be  taken  as  true  without  other  proof. 
Wiley  v.  Keokuk,  6  Kan.  94;  Barnum  v. 
Kennedy,  21  Kan.  181 ;  Felix  v.  Railway  Co., 
GO  Kan.  487,  57  Pac.  128. 

The  defendant  argues  in  his  brief  that  the 
petition  as  amended  failed  to  set  up  a  cause 
of  action  independent  of  the  statute  because 
it  did  not  sufficiently  allege  the  nature  of 
plaintiff's  claim.  It  alleged  an  adverse  claim 
in  the  defendant,  based  upon  tax  deeds,  that 
these  were  void  and  conveyed  no  title,  and 
this  was  an  averment  of  an  adverse  claim 
sufficient  to  justify  the  interference  of  a 
court  of  equity.  Douglass  v.  Nuzum,  16  Kan. 
515.  This  case  is  cited  and  relied  upon  by 
both  parties;  but  we  understand  It  to  hold 
that,  in  an  action  to  quiet  title  independent 
of  the  statute,  equity  will  interfere  and  grant 
relief  against  a  title  under  a  tax  deed  which, 
though  apparently  valid,  can  be  shown  to  be 
void  only  by  testimony  aliunde,  because  un- 
der our  statute  such  a  deed  would  ripen  by 
the  lapse  of  time  into  a  perfect  title.  If  the 
defendant  claims  that  the  statement  that  the 
tax  deeds  were  void  is  too  general,  his  rem- 
edy was  by  motion  to  make  more  definite 
and  certain.  The  petition  in  general  terms 
stated  a  cause  of  action,  and  the  defendant 
is  in  no  position  to  question  the  sufficiency 
of  the  petition  by  a  demurrer  to  the  evidence. 

In  California,  where  the  rule  obtains  that 
the  complaint  must  state  the  facts  showing 
the  apparent  validity  of  the  instrument 
claimed  to  constitute  the  cloud,  and  also 
facts  showing  its  invalidity,  it  was  held  that 
if  the  instrument  is  a  tax  deed,  which  the 
statute  there  makes  prima  fade  evidence  of 
title,  the  name  of  the  instrument  Is  sufficient 
to  show  an  apparent  validity,  and  where  no 
demurrer  had  been  Interposed  a  judgment 
could  not  be  reversed  upon  the  ground  that 
the  complaint  failed  to  state  facts  quite  so 


fully  as  It  should.  Hibernia  S.  &  L.  S.  t. 
Ordway,  38  Cal.  679. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 


MORRIS  v.  HARDIE  et  al. 
(Supreme  Court  of  Kansas.  Feb.  11,  1911.) 

(Byllabua  by  the  Court.) 

Judgment  (8  162*)— Default— Service  bt 
Publication— Setting  Aside  Judgment. 
Pending  the  hearing  of  a  motion  to  vacate 
a  judgment  rendered  by  default  upon  construc- 
tive service,  the  plaintiff,  by  leave  of  the  court, 
filed  amended  proof  of  publication  showing;  that 
notice  of  the  pendency  of  the  action  had  been 
duly  published  for  the  required  time,  as  provid- 
ed by  the  Civil  Code,  although  the  proof  of 
publication  originally  filed,  and  upon  which  the 
Judgment  was  entered,  showed  that  publication 
had  not  been  made  for  the  requisite  time.  It 
is  held,  that  such  amended  proof  was  properly 
allowed,  and,  due  publication  having  been  shown 
thereby,  the  motion  to  vacate  the  judgment 
ought  to  have  been  overruled. 

[Ed.  Note. — For  other  cases,  see  Judgment. 
Cent  Dig.  (S  320-322;  Dec.  Dig.  §  162.»J 

Appeal  from  District  Court,  Kearny 
County. 

Action  by  Fred  L.  Morris  against  J.  R 
Hardie  and  others.  From  an  order  vacating 
a  judgment,  plaintiff  appeals.  Reversed. 

Wheeler  &  Switzer,  for  appellant.  O.  H. 
Foster,  Edgar  Foster,  and  H.  O.  Triukle,  for 
appellees. 

BENSON,  J.  This  is  an  appeal  from  an 
order  vacating  a  judgment  on  the  ground  of 
irregularity  in  obtaining  it  Code  Civ.  Proc. 
S  596  (Gen.  St  1909,  §  6191).  The  irregular- 
ity alleged  in  the  motion  was  that  the  judg- 
ment was  rendered  by  default  upon  service 
by  publication  only,  and  that  the  notice 
thereof  had  not  been  published  for  the  time 
prescribed  by  the  Code.  On  the  hearing  of 
the  motion,  the  appellant,  the  plaintiff  in  the 
action,  was  allowed  to  show,  and  did  show 
by  amended  proof,  that  the  notice  had  in 
fact  been  published  as  the  law  required,  al- 
though it  appeared  from  the  original  affida- 
vit of  publication,  filed  when  the  judgment 
was  entered,  that  the  notice  had  not  been 
published  for  the  requisite  time.  After  the 
amended  proof  had  been  filed,  the  court  va- 
cated the  judgment  and  ordered  that  the  ap- 
pellees (grantees  of  the  defendant  who  had 
succeeded  to  his  rights  in  the  land)  should 
be  allowed  to  plead  in  the  action.  These  are 
the  orders  appealed  from. 

When  proof  was  filed  showing  that  proper 
publication  had  been  made,  the  apparent  ir- 
regularity vanished.  There  was  in  fact  no 
irregularity  in  the  service,  although  it  so  ap- 
peared from  the  proof  on  file,  until  addition- 
al proof  was  made.  "Where  a  defendant  has 
not  been  regularly  served  by  summons,  or 
publication  of  notice,  the  record  cannot  be 
amended  after  judgment  so  as  to  bring  him 
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into  court  and  sustain  the  judgment  But 
where  a  defendant  has  been  regularly  serv- 
ed, and  there  Is  simply  a  defect  in  the  re- 
turn of  the  officer,  or  the  proof  of  publica- 
tion, that  defect  can  be  cured  by  amendment 
so  as  to  conform  to  the  fact."  Foreman  v. 
Carter,  9  Kan.  674,  syl.  4.  When  the  Judg- 
ment was  attacked  on  the  ground  stated,  the 
court,  in  the  furtherance  of  justice,  properly 
allowed  the  fact  of  due  publication  to  be 
shown ;  but,  when  this  was  done,  the  motion 
to  vacate  the  Judgment  ought  to  have  been 
overruled.  Pierce  v.  Butters,  21  Kan.  124; 
Lipscomb  v.  Bank,  66  Kan.  243,  71  Pac.  583. 
In  Pierce  v.  Butters,  supra,  an  amended  affi- 
davit of  publication  was  allowed  to  be  filed 
In  the  district  court  after  proceedings  in  er- 
ror had  been  prosecuted  to  this  court  The 
judgment  was  affirmed  notwithstanding  the 
fact  that  the  original  affidavit  was  defective 
and  showed  an  insufficient  publication,  which 
was  one  of  the  errors  complained  of.  The 
opinion  sustains  the  appellant's  contention  in 
this  case. 

The  orders  appealed  from  are  reversed, 
with  directions  to  the  district  court  to  over- 
rule the  motion  to  vacate  the  judgment.  All 
the  Justices  concurring. 


HARP  v.  WILSON. 
(Supreme  Court  of  Kansas.   Feb.  11,  1911.) 

(Syttobut  by  the  Court.) 

Taxation  (5  704*)  —  Redemption  Notice  — 

Sufficiency. 

That  portion  of  section  7671,  Gen.  St 
1901,  which  required  the  treasurer  to  state  in 
the  redemption  notice  "the  amount  of  taxes 
charged,  and  interest"  Is  free  from  ambiguity, 
and  was  correctly  construed  in  Casner  v.  Gahl- 
man,  6  Kan.  App.  295,  51  Pac.  56,  Id..  60  Kan. 
857.  56  Pac.  1131,  and  Shinkle  v.  Meek,  69 
Kan.  368,  76  Pac.  837. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  8!  1418-1423;  Dec.  Dig.  §  704.*] 

Appeal  from  District  Court,  Neosho  County. 

Action  by  G.  A.  Harp  against  W.  L.  Wil- 
son. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

Farrelly  &  Evans,  for  appellant  A.  S.  Lap- 
ham,  John  W.  Lapham,  and  S.  W.  Brewster, 
for  appellee. 

WEST,  J.  This  appeal  involves  only  the 
construction  of  original  section  137  of  chap- 
ter 34  of  the  Laws  of  1876,  "An  act  to  pro- 
vide for  the  assessment  and  collection  of 
taxes"  (section  7671,  Gen.  St  1901),  which 
required  the  county  treasurer  to  state  In  the 
redemption  notice  "the  amount  of  taxes 
charged,  and  interest  calculated  to  the  last 
day  of  redemption."  It  is  urged  that  the 
Legislature  Intended  by  this  provision  that 
the  treasurer  should  state  "the  amount  of 
taxes,  charges,  and  Interest,"  and  that  this 
was  shown  by  the  change  In  the  statute  made 
by  the  Legislature  (chapter  499.  Laws  of 


1905),  and  that  Casner  v.  Gahlman,  6  Kan. 
App.  295,  51  Pac.  56,  and  Shinkle  v.  Meek, 
69  Kan.  368,  76  Pac.  837,  should  be  overrul- 
ed. See  Casner  v.  Gahlman,  60  Kan.  857, 
56  Pac.  1131. 

The  language  of  the  original  section  is  of 
itself  entirely  free  from  ambiguity,  and  with 
its  wisdom  we  have  no  concern.  The  argu- 
ment that  the  Legislature  having  used  the 
expression  "taxes,  charges,  and  interest"  fre- 
quently In  the  original  act,  and  the  words  un- 
der consideration  but  once,  which  words 
could  be  made  to  correspond  with  the  other 
expressions,  by  placing  a  comma  and  chang- 
ing "d"  to  "s,"  is  plausible,  but  not  sufficient 
to  overturn  the  doctrine  of  stare  decisis. 

The  ruling  of  the  trial  court  is  affirmed. 
All  the  Justices  concurring. 


CITY  OF  MINNEOLA  v.  NAYLOR. t 
(Supreme  Court  of  Kansas.  Feb.  11,  1911.) 

(Syllobui  ly  the  Court.) 

1.  Intoxicating    Liquors    (5   11*)  —  Onm- 
nances— Penalties. 

Section  1579,  Gen.  St  1909,  is  a  general 
provision  for  the  government  of  cities  of  the 
third  class,  and  authorizes  the  enactment  of  or- 
dinances prohibiting  not  only  acts  which,  under 
the  laws  of  the  state,  are  defined  as  misde- 
meanors, but  other  acts,  not  so  classed,  which 
are  against  the  peace  and  welfare  of  the  city. 
The  maximum  penalty  authorized  by  this  sec- 
tion for  a  violation  of  any  such  ordinance  is 

100  and  no  minimum  penalty  is  prescribed. 

f  the  offense  be  such  as  is  denounced  by  the 
state  law  a  misdemeanor,  the  penalty  under 
an  ordinance  prohibiting  the  act  may  be  great- 
er or  leas  than  the  penalty  under  the  state  law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  13;  Dec.  Dig.  §  11.*] 

2.  Intoxicating  Liquors  (J  10*)— Oboinanc- 
e&~~Pkn  alties  * 

Section  7  of  chapter  232  of  Laws  of  1901 
is  a  special  provision  for  the  enforcement  of  the 
prohibitory  liquor  law  and  prescribes  a  maxi- 
mum and  minimum  penalty,  which  may  be  pro- 
vided by  ordinances  of  cities  of  the  first,  sec- 
ond, and  third  class  for  a  violation  thereof. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §§  7-12 ;  Dec.  Dig.  §  10.*] 

Appeal  from  District  Court,  Clark  County. 

Action  by  the  City  of  Minneola  against  L. 
C.  Naylor.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

J.  B.  Hayes,  W.  W.  Harvey,  and  F.  S. 
Jackson,  for  appellant  F.  C.  Price  and  H. 
C.  Mayse,  for  appellee. 

SMITH,  J.  The  appellant  was  arrested" 
and  convicted  in  the  city  of  Minneola,  Clark 
county,  for  a  violation  of  the  ordinance  of 
the  city  making  it  an  offense  for  any  person 
to  be  drunk  on  the  streets  or  In  any  public 
place  in  the  city.  Section  80  of  ordinance 
No.  3  of  the  city  of  Minneola  Is  as  fol- 
lows: "Sec.  30.  Drunkenness.  If  any  person 
shall  be  drunk  In  any  street  alley,  or  any 
public  place  or  building  in  this  city,  or  if  any 
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person  shall  be  drunk  upon  his  own  prem- 
ises or  the  premises  of  another,  disturbing 
his  own  family  or  others,  he  shall  upon  con- 
viction thereof  be  fined  in  any  sum  not  less 
than  fire  dollars  nor  more  than  one  hun- 
dred dollars."  Section  4382,  Gen.  St  1909, 
prescribes  a  penalty  for  the  like  offense 
of  a  fine  not  exceeding  $25.  This  section 
does  not  in  any  way  relate  to  the  author- 
ity of  cities  of  the  third  class  to  punish 
for  drunkenness,  and,  although  subsequently 
enacted,  does  not  supersede  or  limit  the  au- 
thority expressly  delegated  by  section  1579, 
infra.  Ordinance  No.  3,  supra,  was  evident- 
ly enacted  under  the  general  provisions  of 
section  1579,  Gen.  St  1909,  which  Is:  "Sec 
70.  For  any  purpose  or  purposes  mentioned 
in  this  article,  the  council  shall  have  power 
to  enact  and  make  all  necessary  ordinances, 
rules  and  regulations;  and  they  shall  also 
have  power  to  enact  and  make  all  such  ordi- 
nances, by-laws,  rules,  regulations  and  reso- 
lutions, not  inconsistent  with  the  laws  of  the 
state,  as  may  be  expedient  in  addition  to 
the  special  powers  In  this  section  granted  for 
maintaining  the  peace,  good  government,  and 
welfare  of  the  city,  and  Its  trade,  commerce, 
and  manufactories;  and  to  enforce  all  ordi- 
nances by  inflicting  fines,  forfeitures  and  pen- 
alties upon  inhabitants  or  other  persons  for 
the  violation  thereof,  not  exceeding  one  hun- 
dred dollars,  for  any  one  offense,  recover- 
able with  costs,  and  to  provide  for  the  recov- 
ery and  collection  thereof;  and  in  default 
of  payment  to  provide  for  confinement  in  the 
city  prison  or  workhouse,  or  at  labor  on 
the  streets,  or  both."  Motions  to  quash  the 
complaint  and  in  arrest  of  judgment  were 
made  on  the  ground  that  the  ordinance  is 
repugnant  to  the  state  law,  because  it  au- 
thorizes a  greater  penalty  than  is  authorized 
for  the  offense  in  the  state  courts ;  also,  that 
the  ordinance  provides  a  minimum  penalty 
which  is  not  authorized  by  section  1579,  su- 
pra. Assaria  v.  Wells,  68  Kan.  787,  75  Pac. 
1026,  is  cited  as  authority  in  support  of  the 
contention. 

It  will  be  observed  that  section  1579  of 
the  statute  is  a  general  provision  authorizing 
cities  of  the  third  class — which  includes  the 
city  of  Minneola — to  enact  ordinances  for 
maintaining  the  peace,  good  government,  and 
welfare  of  the  city,  and  to  enforce  such  or- 
dinances by  Inflicting  fines  not  exceeding 
$100;  and  that  section  7  of  chapter  232, 
Laws  1901,  is  a  special  provision  in  relation 
to  ordinances  to  enforce  the  prohibitory  liq- 
uor law,  and,  in  effect  constitutes  an  excep- 
tion to  the  provisions  of  section  1579.  Sec- 
tion 7  reads:  "Sec  7.  Cities  of  the  first  sec- 
ond and  third  classes  may  provide  by  ordi- 
nance for  the  prohibition  of  the  sale  of  In- 
toxicating liquors  contrary  to  law  and  the 
suppression  of  common  nuisances  as  herein- 
before defined,  and  for  the  search  of  premis- 
es where  such  common  nuisances  are  main- 


tained, and  the  seizure  and  destruction  of 
all  Intoxicating  liquors,  bottles,  glasses,  kegs, 
pomps,  bars  and  other  property  used  in 
maintaining  the  same.  Such  ordinances  may 
be  enforced  by  imposing  as  a  penalty  for 
the  violation  of  the  same  a  fine  of  not  less 
than  one  hundred  dollars  nor  more  than  five 
hundred  dollars,  and  imprisonment  for  not 
less  than  thirty  days  nor  more  than  six 
months  for  each  offense,  and  payment  of  the 
costs,  and  shall  provide  for  commitment  un- 
til fine  and  costs  are  paid.  In  prosecutions 
for  violations  of  such  ordinances,  it  shall  not 
be  necessary  to  describe  in  the  complaint  the 
kind  of  liquor  sold  or  used,  or  the  place 
where  sold  or  kept  except  where  the  charge 
is  for  maintaining  a  common  nuisance;  nor 
shall  it  be  necessary  to  state  the  name  of 
the  person  to  whom  sold,  or  to  prove  in  the 
first  instance  that  the  party  charged  did  not 
have  a  permit  to  sell  intoxicating  liquors." 

It  Is  made  clear  In  the  opinion  in  Assaria 
v.  Wells,  supra,  that  the  ordinance,  which  in 
that  case  was  held  invalid,  was  so  held  be- 
cause It  was  in  direct  violation  of  the  provi- 
sions of  section  7,  supra.  It  is  a  general  rule 
that  a  provision  of  the  statutes  expressly  re- 
lating to  a  certain  subject  supersedes  a  gen- 
eral provision  which  may  include  the  same 
subject  Because  the  statute  relating  to  mis- 
demeanors provides  a  penalty  for  the  offense 
of  drunkenness  less  than  the  maximum  pen- 
alty provided  by  the  ordinance  does  not  ren- 
der the  ordinance  repugnant  to  the  statute; 
neither  does  the  limitation  as  to  the  mini- 
mum penalty  in  the  ordinance  render  it  re- 
pugnant. The  maxim,  "The  greater  includes 
the  less,"  Is  applicable 

Some  other  objections  are  urged  which  we 
do  not  consider  it  necessary  to  discuss. 

It  is  further  contended  that  the  evidence 
does  not  sustain  the  finding,  Implied  in  the 
verdict,  that  the  defendant  was  drunk.  The 
evidence  upon  this  subject  was  conflicting 
There  were  more  witnesses  who  testified  that 
the  defendant  was  not  drunk  than  who  tes- 
tified that  he  was  drunk  at  the  time  in  ques- 
tion, but  it  is  not  our  province  to  weigh  the 
evidence.  There  is  abundant  evidence  to 
sustain  the  finding  of  the  jury. 

The  judgment  is  affirmed.  All  the  Jus- 
tices concurring. 


BURNS  et  aL  v.  HERMAN  et  al. 
(Supreme  Court  of  Colorado.    July  5,  1910.) 

L  Appeal  and  Ebbob  (f  1002*)— Review- 
Questions  of  Fact. 

Where  the  evidence,  though  conflicting,  b 
legally  sufficient  to  sustain  a  verdict,  the  ap- 
pellate  court  will  not  interfere. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent  Dig.  §§  3935-3937 ;  Dec.  Dig.  §  1002.*] 
2.  Appeal  and  Ebbob  (|  928*)  —  Pbesttyp- 
sumptions— pbopeb  instbuction8  glve!». 
Where  the  record  does  not  show  what  in- 
structions were  objected  to.  or  what  instruc- 
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tiona  were  given  by  the  court  of  Its  own  mo- 
tion, it  will  be  presumed  that  the  jury  were 
sufficiently  and  properly  instructed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  Si  3749-3754;  Dec.  Dig.  i 
928.*] 

3.  ArrKAi.  and  Ebbob  (|  1188*)— Disposition 
of  Cause  —  Atfibmancb  —  Insufficient 
Pbesentation  of  Cask. 

Where  the  record  does  not  show  that  excep- 
tion was  taken  to  the  refusal  of  instructions 
tendered,  or  whether  the  good  parts  of  the  in- 
structions tendered  were  given  of  the  court's 
own  motion,  or  that  all  the  instructions  given 
by  the  court  are  brought  up,  and  where  at 
least  one  of  the  propositions  shown  by  the 
record  is  good,  the  court  is  precluded  from  con- 
sidering the  appellant's  alleged  objections  to 
the  instructions  given,  and  it  must  affirm  the 
judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enor^  Cent.  Dig.  81  4460-4463;   Dec  Dig.  9 

4.  Appeal  and  Ebbob  (§  1068*)— Harmless 
Error  —  Instructions  —  Ebbob  Cured  bt 
Verdict— Damages. 

Where  the  jury  "found  for  defendant  on  all 
the  issues,  plaintiff  cannot  complain  of  an  er- 
roneous instruction  on  the  measure  of  damages. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  4225-4228;  Dec.  Dig.  § 
1068.*] 

5.  Thxatebs  and  Shows  (1  6*)— Care  as  to 
Licensees  ob  Persons  Invited  —  Enteb- 
tainment  fob  Public— Fall  of  Support 
to  Balloon — Liability. 

An  association  of  business  men  arranged 
an  entertainment  which  was  held  on  the  State 
Fair  Grounds,  and  to  -  which  an  admission  fee 
was  charged,  and  at  which  a  competent  aero- 
naut was  engaged  to  make  an  ascension.  After 
all  the  other  entertainments  were  over,  late  in 
the  afternoon,  and  nearly  all  the  spectators  had 
left  their  seats  in  the  grand  stand,  the  associa- 
tion's manager  forbade  or  called  off  the  ascen- 
sion, and  left  the  grounds,  and  thereafter  a 
number  of  people  left  their  seats,  crossed  the 
road,  and  went  into  the  open  field  where  the 
balloon  was  fastened,  and  clamored  to  have  the 
aeronaut  make  the  ascension,  and  he,  warning 
the  people  to  stand  back,  and  with  the  aid  of 
spectators,  prepared  to  ascend,  when  the  pole 
supporting  the  balloon  fell,  and  killed  the  15 
year  old  son  of  the  plaintiffs.  Held,  that  the 
defendants  were  not  liable. 

[Ed.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent  Dig.  8  6;  Dec.  Dig.  8  6.*] 

Error  to  District  Court,  Pueblo  County;  L. 
W.  Cunningham,  Judge. 

Action  by  Con  Burns  and  Mary  Burns 
against  Henry  Herman  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror. Affirmed. 

M.  J.  Galligan,  for  plaintiffs  in  error.  De- 
vine,  Dubbs  &  Preston  and  Henry  C.  Vldal, 
for  defendants  in  error. 

CAMPBELL,  J.  The  defendants  below, 
defendants  in  error  here,  are  business  men 
of  Pueblo,  and  head  officers  and  members  of 
different  unincorporated  associations  or  bod- 
ies of  men  engaged  in  various  branches  of 
trade.  As  associations  they  united  for  the 
purpose  of  giving  an  entertainment  for  the 
local  public  at  the  State  Fair  Grounds  at 
Pueblo  July  4,  1905,  for  which  a  prescribed 


admission  fee  was  charged.  They  advertised 
the  entertainment  setting  forth  various  at- 
tractions, among  them  a  balloon  race.  They 
entered  into  contracts  with  aeronauts  to 
make  the  race,  and  plaintiffs  concede  that 
competent  and  fit  men  were  selected  for  that 
purpose.  Under  these  contracts  the  aero- 
nauts furnished  the  balloons,  had  complete 
charge  of  all  preliminary  preparations  for 
the  ascension,  and  the  same  were  entirely  un- 
der their  supervision;  defendants  reserving 
no  control  over  them  as  to  the  mode  or  man- 
ner of  doing  the  work.  In  attempting  to 
make  an  ascension,  a  pole,  which  constituted 
one  of  the  supports  of  the  balloon,  fell  and 
struck  and  killed  the  15  year  old  son  of  the 
plaintiffs,  who  bring  this  action  to  recover 
compensatory  damages  therefor.  The  Jury 
found  in  favor  of  defendants,  and  from  the 
judgment  rendered  thereon  dismissing  the  ac- 
tion plaintiffs  appealed 

The  abstract  of  the  record  is  quite  incom- 
plete, and  does  not  give  an  adequate  idea  of 
the  issues  involved  or  of  the  evidence.  A 
supplemental  abstract  filed  by  appellees  is 
more  helpful.  The  principal  points  relied 
upon  by  defendants  at  the  trial  were  that 
if  it  be  assumed  that  negligence  of  the  aero- 
naut and  his  workmen  caused  the  injury,  de- 
fendants are  not  responsible  for  it  upon  the 
grounds  that  the  aeronaut  was  an  independ- 
ent contractor  employed  to  give  the  ascen- 
sion, which  Is  not  Inherently  dangerous;  that 
plaintiffs'  son  did  not  pay  any  admittance 
fee  to  the  grounds,  but  "came  over  the  ln- 
closure"  and  was  a  mere  trespasser;  that  he 
was  guilty  of  contributory  negligence;  and 
that  defendants  forbade  and  called  off  the 
exhibition  before  it  was  given. 

In  the  state  of  the  record  as  we  find  it 
we  are  obliged  to  affirm  the  judgment.  The 
evidence  being  conflicting,  but  legally  suffi- 
cient to  sustain  the  verdict  we  cannot  inter- 
fere therewith  unless  the  court  committed 
prejudicial  error  during  the  trial  in  some 
one  or  more  of  its  rulings,  which  we  do  not 
find  it  did  We  must  presume  that  the  court 
sufficiently  and  properly  Instructed  the  jury. 
The  abstract  does  not  show  that  the  instruc- 
tions tendered  by  plaintiffs  and  refused  by 
the  court  were  objected  to.  Some  contain 
more  than  one  legal  proposition,  at  least  one 
of  which  is  good.  So  far  as  pertinent  to  the 
case,  the  good  parts  of  the  tendered  instruc- 
tions were,  or  may  have  been,  given  by  the 
court  of  its  own  motion.  The  abstract  how- 
ever, does  not  show  that  all  the  Instructions 
which  the  court  gave  of  its  own  volition  are 
before  us  for  consideration.  We  are  there- 
fore under  our  rules  precluded  from  consid- 
ering the  objections  which  appellants*  counsel 
have  argued  here  to  certain  instructions, 
which  it  says  the  court  gave  over  Its  objec- 
tion. We  may  say,  however,  that  from  our 
examination  of.  such  of  the  Instructions  com- 
plained of  as  the  abstract  shows  were  given 
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we  are  not  convinced  that  the  court  commit- 
ted harmful  error.  It  seems  to  have  Instruct- 
ed upon  the  opposing  theories  of  the  re- 
spective parties,  and,  if  there  is  any  defect 
In  the  instructions,  it  is  one  of  nondirectlon, 
not  misdirection,  at  least  so  far  as  concerns 
the  controlling  questions  in  the  case. 

The  most  serious  complaint  seems  to  be  of 
an  Instruction  on  the  measure  of  damages. 
If  It  be  erroneous,  the  giving  of  It  does  not 
constitute  prejudicial  error,  for  the  jury 
found,  under  proper  instructions,  in  favor  of 
defendants  upon  all  the  issues  of  the  case. 
There  was  no  occasion,  therefore,  for  the 
jury  to  consider  the  measure  of  damages. 
Having  found  for  defendants  on  the  question 
of  negligence,  the  main  Issue,  the  part  of  the 
charge  objected  to  had  no  office  to  fulfill,  as 
the  jury  did  not  reach  that  branch  of  the 
case.  Oppenhelmer  v.  R.  R.  Co.,  9  Colo.  320, 
12  Pac.  217;  Sutton  v.  Dana,  15  Colo.  08, 
25  Pac.  90;  Gutshall  v.  Crawford,  19  Colo. 
270,  35  Pac.  46;  Zimmerman  v.  Denver  Con- 
solidated Tramway  Co.,  18  Colo.  App.  480, 
72  Pac.  607.  Our  attention  has  not  been 
called  to  any  wrongful  rulings  by  the  court 
upon  the  evidence;  at  least  none  of  any  seri- 
ous moment 

There  Is  considerable  'discussion  as  to 
whether  the  doctrine  of  independent  con- 
tractor is  applicable  or  whether  plaintiffs' 
alleged  trespass  was  proved.  The  evidence 
clearly  shows  the  existence  of  an  independ- 
ent contract  as  alleged,  and  that  the  boy  was 
a  trespasser.  The  law  as  to  these  Issues  was 
correctly  given  to  the  jury;  at  least,  plain- 
tiffs cannot  -be  heard  to  say  it  was  not,  and 
the  established  practice  precludes  us  from 
setting  aside  a  verdict  so  returned.  Whether 
the  first  doctrine  Is  applicable  here  we  do  not 
have  to  decide.  But  if  it  be  assumed  that 
defendants  are  wrong  in  their  contentions 
with  respect  to  both  of  these  defenses  men- 
tioned, and  we  do  not  intimate  they  are, 
still,  if  they  be  dismissed  from  consideration 
entirely,  the  verdict  could  not  be  set  aside, 
because  it  is  altogether  clear,  for  other  rea- 
sons, that  defendants  were  not  responsible 
for  the  injury.  Defendants  provided  seats 
in  the  grand  stand  for  all  the  spectators, 
from  which  place  they  could  see  and  enjoy 
the  entertainment  without  the  slightest  prob- 
ability of  danger  to  themselves.  It  would 
seem  from  the  evidence,  though  it  is  not 
entirely  clear,  that  the  balloon  race  was  for 
some  reason  delayed  and  not  given  in  the 
order  on  the  program  of  events.  However 
that  may  be,  and  it  is  not  important,  it  is 
undisputed  that  about  the  hour  of  5:30  in  the 
afternoon,  and  after  all  of  the  other  enter- 
tainments were  at  an  end,  and  nearly  all  the 
spectators  had  left  the  grounds,  defendants' 
manager  went  to  the  open  field  or  lnclosure 
in  front  of  the  grand  stand,  where  the  bal- 
loons were  fastened,  and  asked  the  aeronauts 
why  the  race  had  not  been  run.  The  answer 
wns  that  the  wind  was  too  high  safely  to 


make  the  attempt  After  some  further  con- 
versation upon  the  subject,  the  manager  for- 
bade any  ascensions,  or,  as  he  expressed  it, 
"called  the  thing  off,"  and,  supposing  that 
the  race  would  be  given  up,  left  the  grounds, 
believing  that  his  direction  would  be  fol- 
lowed. Standing  near  the  balloons  were  •>> 
to  100  people,  who,  when  the  other  exhibi- 
tions were  over,  left  their  seats  in  the  grand 
stand,  and  from  curiosity,  or  some  other  un- 
disclosed reason,  passed  over  the  intervening 
driving  or  racing  track,  on  either  side  of 
which  was  a  fence,  and  went  onto  the  open 
field  beyond.  After  the  manager  had  gone, 
some  of  the  spectators  jeered  at  one  of  the 
aeronauts  for  not  making  the  race,  and  per- 
sisted in  twitting  him  with  his  failure  to 
make  an  attempt  to  do  so  and  were  clamor- 
ing for  it  Apparently  In  response  to  these 
demands,  one  of  the  aeronauts  said  that  if 
some  of  those  present  would  assist  in  raising 
his  balloon,  he  would  try  to  gratify  their  de- 
sire, at  the  same  time  warning  the  specta- 
tors to  stand  back  from  the  balloon.  Some 
of  the  spectators  rendered  the  desired  help, 
and  it  was  at  this  time  the  pole  fell,  Inflict- 
ing the  injury.  That  the  calling  off  of  the 
exhibition  was  made  as  stated  Is  not  contra- 
dicted These  people,  Including  the  boy,  vol- 
untarily left  their  place  of  safety,  and.  with 
full  knowledge  of  the  danger,  if  any,  of  the 
falling  of  the  pole  that  was  swaying  in  the 
wind,  took  their  station  close  by  the  balloon, 
though  warned  to  stand  away  from  it,  and 
after  defendants  had  called  off  the  exhibition 
and  left  the  grounds  the  attempt  to  ascend 
was  made,  not  by  request  of  defendants,  or 
any  one  representing  them,  but  at  the  de- 
mand of  the  spectators  themselves.  Under 
such  a  state  of  facts,  we  do  not  see,  and 
plaintiffs'  counsel  have  not  produced  any 
authority  showing,  how  defendants  can  be 
held  liable. 
The  judgment  must  therefore  be  affirmed. 

STEELE,  C.  J.,  and  MUSSER,  J.,  concur. 


WHEELER  v.  PEOPLE. 
(Supreme  Court  of  Colorado.    Jan.  3,  1911. 
Rehearing  Denied  Feb.  6,  191L) 

1.  False  Pretenses  (j  16*)  —  Confidence 
Game. 

In  a  prosecution  for  obtaining  money  by 
confidence  game  under  Mills'  Ann.  St  I  1332, 
where  the  only  evidence  against  the  defendant 
was  that  she  told  the  prosecuting  witnesses 
that  she  could  see  gold  all  around  them,  etc^ 
and  that  she  was  interested  in  certain  mines, 
these  words,  however  false  and  fraudulent,  are 
insufficient  to  establish  the  crime. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  f  20;  Dec.  Dig.  I  16.*] 

2.  False  Pretenses  (§  10*)— "Conwdence 
Game." 

To  constitute  the  offense  of  obtaining  mon- 
ey by  confidence  game  within  Mills'  Ann.  St. 
§  1332,  the  money  or  property  must  have  been 
obtained  or  the  attempt  thereto  made  by  means 
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of  some  false  or  bogus  means,  token,  symbol, 
or  device,  as  distinguished  from  mere  words, 
however  false  or  fraudulent. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  f  20;  Dec  Dig.  8  16.* 

For  other  definitions,  see  Words  and  Phrases, 
toL  2,  pp.  1420,  1421.] 

&  Fai.sk  Pretenses  (f  16*)— "Confidence 
Game." 

Obtaining  money  by  loans  or  advancements 
by  false  representations  in  regard  to  solvency, 
or  ability  or  purpose  to  make  profitable  invest- 
ments and  return  large  profits,  is  not  within 
Mills'  Ann.  St  8  1332,  regarding  prosecutions 
for  obtaining  money  by  means  of  a  confidence 
game. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  8  20;  Dec.  Dig.  8  16.*] 

4.  False  Pretenses  (8  16*)— "Confidence 
Game." 

Where  the  complaining  witnesses  were  not 
deceived  by  the  defendant  in  reposing  confi- 
dence in  her,  or  misled  by  any  device,  scheme, 
or  swindling  operation  in  which  advantage  was 
taken  of  their  confidence,  the  fact  that  contra- 
ry to  their  expectations  promised  investments 
were  not  made,  or,  if  made,  proved  a  failure, 
does  not  transform  the  transaction  into  a  con- 
fidence game. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  8  20;  Dec.  Dig.  8  16.*] 

Error  to  District  Court,  City  and  County 
of  Denver ;  Greeley  W.  Whitf  ord,  Judge. 

Mrs.  W.  W.  Wheeler,  alias  Anna  M.  Wheel- 
er, was  convicted  of  obtaining  money  by 
means  of  confidence  game,  and  she  appeals. 
Reversed. 

Frank  McLaughlin  and  Leslie  E.  Hubbard, 
for  plaintiff  in  error.  John  T.  Barnett,  Atty. 
Gen.,  and  James  M.  Brlnson,  Deputy  Atty. 
Gen.,  (Elmer  L.  Brock,  of  counsel),  for  the 
State. 

WHITE,  J.  The  defendant  in  three  cases 
was  charged  with,  tried  for,  and  convicted 
of,  obtaining  from  different  persons  their  re- 
spective moneys  by  means  of  confidence 
games.  The  cases  were  consolidated  for  tri- 
al, and  separate  verdicts  rendered  in  each, 
finding  the  defendant  guilty  as  charged.  Aft- 
er motions  for  new  trial  and  in  arrest  of 
judgment  were  Interposed  and  overruled,  sen- 
tence of  the  defendant  to  the  penitentiary 
was  imposed  In  each  case,  the  Judgments 
running  concurrently.  To  reverse  these  Judg- 
ments, this  suit  is  prosecuted. 

The  first  case  was  filed  August  10,  1909, 
and  the  prosecuting  witness  therein  was  Au- 
gusta C.  McCotter,  from  whose  testimony 
it  appears  that  she  and  defendant  were  slight- 
ly acquainted;  that  the  former  had  done 
laundry  work  for  the  latter ;  that  Mrs.  Mc- 
Cotter's  husband  had  died,  leaving  In  her 
favor  some  life  insurance  policies  which  she 
had  collected;  that  she  was,  however,  hav- 
ing trouble  In  the  collection  of  one  such  pol- 
icy, and  called  upon  the  defendant  at  her 
place  of  residence  for  advice  relative  there- 
to; that  defendant  had  previously,  and  at 
that  time,  told  the  prosecuting  witness  of 
her  mining  investments,  and  that  the  latter 


would  be  very  lucky  in  the  mining  business 
if  she  would  Invest  therein.  And,  quoting 
from  such  testimony:  "She  [the  defendant] 
asked  me  to  loan  her  $100  to  Invest  In  mining 
stock,  that  she  could  get  me  big  returns.  I 
at  first  kind  of  thought  differently,  but  she 
kept  telling  me  of  the  returns  she  could  make. 
*  *  *  I  went  to  the  bank  the  next  day 
(March  18, 1908),  and  drew  out  $100  and  gave 
It  to  her,  but  before  I  went  out  she  began 
talking  about  different  things,  and  she  final- 
ly said:  'Don't  you  think  you  could  put  up 
another  hundred?'  And  I  said:  'No,  sir! 
I  am  saving  this  money  to  educate  my  chil- 
dren.* *  v*  •  Q.  At  this  time  did  she  make 
any  claim  about  being  able  to  read  your 
future?  A.  She  told  me,  she  said:  'I  see 
over  your  head,  there  is  lots  of  money,  and, 
if  you  would  Invest  a  little  money,  you  will 
get  good  results,  you  will  be  lucky.'  And 
she  at  the  same  time  told  me  not  to  tell  any- 
body, because,  if  I  told  anybody,  I  would 
not  be  lucky."  Mrs.  McCotter  further  tes- 
tified that  she  did  not  know  whether  defend- 
ant invested  the  money  in  mines,  that  de- 
fendant never  delivered  to  her  any  mining 
stock  or  deeds.  In  cross-examination  the 
following  appears:  "Q.  And  in  the  conversa- 
tion that  occurred  she  asked  you  to  invest 
the  money  in  mines?  A.  She  asked  me  to- 
lend  her  the  money  to  put  In  mining  stock. 
Q.  When  was  she  to  pay  the  money  back  to 
you?  A.  Inside  of  a  year.  Q.  When  was 
the  year  up?  A.  The  18th  of  March,  1909. 
Q.  This  money  that  you  had  obtained,  you 
went  to  Mrs.  Wheeler  and  offered  her  a. 
loan?  You  wanted  to  loan  her  that  money, 
didn't  you?  A.  It  was  just  this  way:  I 
wanted  to  loan  her  the  money  if  she  could 
make  good  returns  for  me,  and  she  said  that 
she  could." 

The  second  case  was  filed  September  1, 
1909,  and  the  prosecuting  witness  therein 
was  Amy  E.  Lanyon,  from  whose  testimony 
it  appears:  That  she  and  defendant  became- 
acquainted  November  12,  1906,  through  a 
friend,  Miss  Hattenhauer,  who  had  advanc- 
ed some  money  to  the  defendant  to  invest  in 
mines.  That  evening  the  complaining  wit- 
ness, her  mother,  and  Miss  Hattenhauer  call- 
ed on  the  defendant  at  the  latter's  request 
That  the  defendant  expressed  herself  as  be- 
ing sorry  to  see  the  complaining  witness 
working  so  hard.  That  defendant  had  Just 
returned  from  Goldfleld,  and  said  she  had  an 
interest  in  a  mine  and  wanted  to  invest  the 
latter's  money  therein.  That  she  needed  $1,- 
000,  and  prosecuting  witness  agreed  to,  and 
did,  give  her  that  amount  in  payments,  the 
first  on  November  14,  1906,  and  the  last  on 
September  13,  1907.  That  the  money  be- 
longed Jointly  to  prosecuting  witness  and 
Mrs.  M.  A.  Lanyon.  And  quoting  from  such 
testimony:  "Q.  Did  she  at  that  time  claim 
to  exercise  any  powers  of  vision?  A.  She 
said  she  could  see  wealth  over  my  head  and 
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also  great  wealth  at  my  feet  Q.  Did  she 
say  anything  else?  A.  You  mean  at  that 
time?  Q.  Yes.  A.  Nothing  at  that  time  In 
regard  to  that  Q.  What  were  you  relying 
on?  A.  She  told  me  she  had  an  Interest  In 
this  mine;  that  she  required  this  amount  of 
money  to  develop 'It  She  said  that  she  had 
an  Interest  in  the  mine.  Otherwise  I  would- 
n't have  given  her  the  money.  Q.  How  much 
of  an  Interest  were  you  getting  In  the  mining 
Investment?  A.  I  believe  it  was  one-third. 
It  is  stated  on  the  paper."  The  paper  refer- 
red to  was  an  agreement  or  receipt  written 
and  brought  to  Mrs.  Wheeler  by  Miss  Lan- 
yon,  and  signed  by  the  defendant  relative  to 
the  transaction  In  question,  and  Is  as  fol- 
lows, to  wit:  "November  14,  1906.  Received 
of  Mrs.  M.  A.  Lanyon  and  Miss  Amy  E.  Lan- 
yon  one  thousand  dollars  ($1,000),  placed  in 
the  hands  of  Mrs.  W.  W.  Wheeler  to  Invest 
In  mines  to  the  best  of  her  ability.  After 
sale  of  said  mines,  and  three  Interested  par- 
ties are  satisfied,  the  remaining  profits  from 
said  sale  are  one-half  to  Mrs.  W.  W.  Wheeler 
and  the  other  half  to  aforesaid  parties  nam- 
ed In  this  document  [Signed]  Mrs.  W.  W. 
Wheeler." 

The  third  case  was  also  filed  September 
1,  1909,  and  the  prosecuting  witness  therein 
was  Leila  A.  McNutt,  from  whose  testimony 
it  appears:  That  she  met  defendant  in  the 
millinery  store  of  Mrs.  Duffy,  who  had  pre- 
viously advanced  money  to  the  defendant  to 
invest  in  mines.  That  the  mining  proposition 
was  brought  up,  and  defendant  told  the  com- 
plaining witness  that  the  latter  would  be 
very  lucky  In  mining  ventures,  and,  quoting : 
4'She  saw  money  all  over  my  head  and  all 
around  me  and  a  lot  of  money  for  me,  and 
wanted  me  to  go  into  it  Q.  Did  she  read 
your  hand?  A.  She  certainly  did.  Q.  What 
did  she  say  when  she  read  your  hand?  A. 
Everything  was  bright  lots  of  money  around 
me,  and  naturally  I  went  into  it  Q.  Did 
you  have  any  views  on  that  subject  yourself 
(spiritualism  and  palmistry)?  A.  No,  sir; 
I  was  not  raised  in  that  way  as  I  have  said. 
My  mother  had  a  horror  of  it  Q.  You  are 
not  a  believer?  A.  No,  sir;  not  in  spiritual- 
ism. Q.  State  what  it  was  that  Mrs.  Wheel- 
er said  that  induced  you  to  give  her  the  mon- 
ey. A.  Such  bright  prospects."  This  wit- 
ness further  testified  that  she  gave  defend- 
ant $50,  and  the  latter  was  to  Invest  it  in 
mines  to  the  great  profit  of  the  witness.  The 
evidence  upon  the  part  of  the  people  further 
shows  that  defendant  during  the  time  cov- 
ered by  these  transactions  claimed  to  have 
certain  mines,  or  be  Interested  In  certain 
mines,  In  Nevada  and  California;  that  she 
spent  some  time  In  those  states ;  that  she  had 
there  acquired  interests  of  some  nature  In 
certain  mines,  and  the  title  thereto  had 
failed,  but  whether  prior  or  subsequent  to 
the  transactions  in  question  Is  not  disclosed. 
This  was  all  the  evidence  on  the  part  of  the 
people,  except  that  covering  alleged  similar 


crimes  or  transactions  said  to  have  been  per- 
petrated by  the  defendant  upon  others  than 
the  complaining  witnesses  herein.  The  de- 
fendant In  her  testimony  gives  the  names  of 
certain  mines  both  In  Nevada  and  California 
In  which  she  was  interested  in  one  way  and 
another,  and  in  which  she  claimed  to  have 
Invested  the  money  In  question,  specifies  cer- 
tain mining  stock  she  had  purchased,  and  de- 
tails the  organization  of  a  mining  corpora- 
tion for  the  purpose  of  operating  one  or  more 
of  such  mines.  These  Interests  consisted 
largely  in  options  to  purchase,  and  perhaps 
in  no  respect  were  sound  business  proposi- 
tions. 

To  constitute  the  offense,  with  the  commis- 
sion of  which  defendant  was  charged,  tried, 
and  convicted,  the  "money  or  property  must 
have  been  obtained  by  means  of,  or  by  the 
use  of  brace  faro,  o'r  any  false  or  bogus 
checks,  or  by  any  other  means,  instrument  or 
device,  commonly  called  confidence  games." 
Section  1332,  Mills'  Ann.  St  The  people  do 
not  contend  that  the  acts  of  the  defendant 
come  within  the  meaning  of  the  words  "brace 
faro,  false  or  bogus  checks,"  but  maintain 
that  they  fall  within  the  meaning  of  "other 
means,  Instrument  or  device  commonly  called 
confidence  games."  The  "confidence  game" 
as  defined  In  Webster's  New  International 
Dictionary  is  any  swindling  operation  In 
which  advantage  is  taken  of  the  confidence 
reposed  by  the  victim  in  the  swindler.  This 
definition  Is,  in  effect  quoted  and  adopted 
in  Lace  v.  People,  43  Colo.  199,  204,  95  Pac. 
302.  The  Century  Dictionary  .and  Cyclopedia 
defines  ''confidence  game"  as  "a  kind  of  swin- 
dle practiced  principally  in  large  cities  upon 
unwary  strangers."  To  constitute  the  of- 
fense,, the  money  or  property  must  have  been 
obtained,  or  the  attempt  thereto  made,  by 
means  of  some  false  or  bogus  means,  token, 
symbol,  or  device,  as  distinguished  from  mere 
words,  however  false  and  fraudulent  The 
act  of  obtaining  money,  goods,  or  anything 
of  value  by  false  pretenses  is  made  criminal 
by  section  1379,  Mills'  Ann.  St,  and  it  would 
therefore  seem  that,  to  constitute  the  crime 
implied  in,  and  covered  by,  the  words  "con- 
fidence games,"  the  "swindling  operation" 
must  necessarily  include  something  other 
than  mere  words. 

Maxwell  v.  People,  158  111.  248,  41  N.  E. 
995,  states  that  it  is  difficult  to  give  a  defini- 
tion of  what  is  commonly  called  the  confi- 
dence game,  and  quotes  from  Morton  v.  Peo- 
ple, 47  111.  468,  to  the  effect  that  the  "de- 
vices" entering  Into  and  constituting  the  con- 
fidence game  are  "tfs  various  as  the  mind 
of  man  is  suggestive,"  and  holds  that  "the 
obtaining  of  money  by  means  or  use  of  what 
is  false  or  bogus  is  the  offense  aimed  at"  and 
Its  essential  Ingredient  is  a  swindling  opera- 
tion in  which  advantage  is  taken  of  the  con- 
fidence reposed  by  the  victim  in  the  swindler. 
In  the  Maxwell  Case  "false .  representation 
and  encouragement"  was  united  with  a  trick 
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at  cards  to  Induce  the  prosecuting  witness  to 
part  with  his  money,  and  it  was  held  that 
the  elements  of  false  representation  and  en* 
couragement  were  mingled  with  the  trick  of 
the  cards  in  such  a  way  as  to  gain  the  con- 
fidence of  the  victim,  and  throw  him  off  his 
guard,  and  "together  constituted  the  swin- 
dling operation."  In  Pierce  v.  People,  81  111. 
98,  in  considering  the  legislative  act  on  the 
subject,  which  is  Identical  with  ours,  It  is 
held  that  obtaining  credit  by  false  represen- 
tations in  regard  to  the  party's  solvency  Is 
not  within  the  contemplation  of  the  statute, 
that  the  language  of  the  statute  does  not  ex- 
pressly extend  to  cases  of  money  or  property 
obtained  on  the  belief  of  ability  and  dispo- 
sition of  the  party  to  thereafter  make  pay- 
ment; but  it  contemplates  a  transaction  In 
which  the  "means  or  device,  Instead  of  be- 
ing the  cause  of  the  cause,  is  the  direct  or 
proximate  cause  of  obtaining  the  money  or 
property,  and,  being  a  highly  penal  statute, 
we  are  not  authorized  to  extend  its  meaning 
by  implication." 

It  may  be  defendant  acted  fraudulently, 
but  every  fraud  Is  not  a  "confidence  game." 
Obtaining  money  by  loans  or  advancements, 
by  false  representations  In  regard  to  her 
solvency,  or  ability,  or  purpose  to  make 
profitable  Investments  and  return  large  prof- 
its— even  if  such  effect  could  be  properly  as- 
cribed to  defendant's  acts — Is  not  within  the 
contemplation  of  the  statute  under  which  she 
was  prosecuted.  The  complaining  witnesses 
were  not  deceived  by  any  course  of  conduct 
of  the  defendant  in  reposing  confidence  In 
her,  or  misled  by  any  device,  scheme,  or  swin- 
dling operation  in  which  advantage  was  tak- 
en of  their  confidence.  The  fact  that  contra- 
ry to  their  expectations  the  investments  were 
not  made,  or,  if  made,  proved  a  failure,  does 
not  transform  the  transaction  Into  a  con- 
fidence' game.  Analogous  In  principle,  and 
similar  In  language,  are  People  v.  Turpln,  233 
I1L  452,  84  N.  E.  679,  17  L.  R.  A.  (N.  S.)  276, 
and  Lory  v.  People,  229  111.  268,  82  N.  E.  261. 
Counsel  for  the  people  call  attention  to  the 
fact  that  In  each  case  the  witnesses  were  told 
by  the  defendant  that  she  could  see  gold, 
money,  or  great  wealth  over  their  heads,  un- 
der their  feet,  or  around  them,  and  that 
these  were  representations  of  existing  facts, 
and,  coupled  with  the  other  facts  proven,  con- 
stituted the  "swindling  operation"  in  which 
advantage  was  taken  of  the  confidence  re- 
posed by  the  complaining  witnesses  in  the  de- 
fendant. We  have  already  held  that  some- 
thing more  than  mere  words,  however  false 
and  fraudulent,  is  necessary  to  constitute 
the  "swindling  operation"  essential  In  the 
confidence  game. 

It  is  quite  probable  that  other  assignments 
relied  upon  would  be  fatal  to  the  conviction 
and  judgments  or  sentences  imposed,  but,  as 
the  evidence  is  insufficient  to  establish  the 


offense  of  obtaining  money  from  either  of  the 
complaining  witnesses  by  means  of  the  con- 
fidence game,  it  Is  unnecessary  to  prolong 
this  discussion,  and  the  judgments  are  there- 
fore reversed. 
Judgments  reversed. 

CAMPBELL,  C.  J.,  and  BAILEY,  J.,  concur. 


CHICAGO,  R.  I.  &  P.  BY.  CO.  v.  HAYES. 
(Supreme  Court  of  Colorado.    March  7,  1910. 
Rehearing  Denied  Feb.  6,  1911.) 

1.  Dedication  (8  19*)— Railboad— Right  of 
Way. 

Where  a  plat  of  lands  into  lota  and  blocks 
shows  a  strip  of  unplatted  land  across  the  plat, 
with  a  line  of  railroad  track  running  through 
it,  and  with  tbe  name  of  the  railroad  company 
along  the  track,  but  nothing  more  to  indicate 
what  the  strip  was  reserved  for,  there  is  no 
presumption  that  the  land  between  the  track 
and  the  platted  portion  is  dedicated  to  the  use 
of  the  railroad  company,  since  there  ia  no  pre- 
sumption that  the  owner  intended  to  deprive 
himself  of  his  land,  but,  to  accomplish  that  end, 
the  intended  use  must  plainly  appear. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  Si  35,  87-47;  Dec.  Dig.  8  19.*] 

2.  Dedication  (8  19*)— Railroad— Right  or 
Wat. 

Where  a  plat  of  lands  into  lots  and  blocks 
shows  an  unplatted  atrip  across  the  plat  with 
the  line  of  an  existing  railway  through  it,  the 
railroad  company  cannot  claim  that  there  was 
thereby  a  dedication  of  the  strip  to  the  use  of 
the  railroad  company,  aa  the  plat  shows  only 
what  was  apparent  on  the  ground. 

[Ed.  Note.— For  other  cases,  aee  Dedication, 
Cent.  Dig.  88  35,  37-47;  Dec  Dig.  8  19-*] 

3.  Railroads  (8  68*)— Right  of  Wat. 

Where  there  was  a  dispute  between  a  land- 
owner and  a  railroad  company  as  to  the  width 
of  the  right  of  way  across  the  land  to  which 
the  company  waa  entitled  under  the  owner'a 
parol  agreement  therefor,  and  the  parties  met 
and  executed  a  written  contract  in  settlement 
of  the  dispute,  pursuant  to  which  the  owner 
conveyed  a  right  of  way  100  feet  wide  to  the 
company,  the  railroad  company  cannot  subse- 
quently claim  that  plats  of  the  land,  filed  by 
the  owner  before  the  settlement,  dedicated  a 
200-foot  right  of  way  to  the  railroad's  use. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  8  68.*) 

4.  Estoppel  (8  110*) — Equitable  Estoppel 
—Pleading— Necessity. 

An  estoppel  in  pais  must  be  specially  plead- 
ed to  be  available. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  8  300;  Dec  Dig.  8  HO.*] 

5.  Estoppel  (8  93*)— Railboad  ■— Rights  of 
Way— Estoppel  to  Eject. 

A  railroad  waa  granted  a  right  of  way  100 
feet  wide,  and  for  8  or  9  years  served  the  pub- 
lic without  going  beyond  it,  save  in  rebuilding 
fences  along  the  right  of  way  200  feet  apart. 
Later  the  railroad  began  taking  gravel  from 
the  land  beyond  the  100-foot  strip,  and  claimed 
a  right  of  way  200  feet  wide,  but  failed  to 
■bow  that  public  service  demanded  the  increas- 
ed width,  the  gravel  being  used  as  ballast  along 
the  roadbed,  and  no  improvements  being  made 
on  the  land  in  controversy.  Held,  that  the 
rule  that  a  landowner  who  haa  acquiesced  in 
the  building  of  a  railroad  over  his  land  is  es- 
topped from  maintaining  ejectment  to  recover 
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it  does  not  apply;  that  doctrine  being  based  on 
public  convenience  only. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  8  268;  Dec  Dig.  f  03.*] 

6.  Estoppel  (§  93*)— Railroad— Rights  of 
Wat— Acquiescence. 

As  the  evidence  of  acquiescence  must  be 
clear  to  estop  a  landowner  from  maintaining 
ejectment  against  a  railroad  which  has  unlaw- 
fully built  its  line  across  his  land,  a  railroad 
cannot  assert  such  an  estoppel  to  support  its 
contention  that  its  right  of  way  is  wider  than 
the  grant,  where  the  grantor  has  objected  to  ev- 
ery encroachment 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  §  268;  Dec  Dig.  §  93.*] 

7.  Railroads  (§  63*)— Rights  of  Way— Es- 
toppel—Necessitt. 

A  railroad  which  unlawfully  occupies  the 
land  of  another  for  a  right  of  way  may  not 
hold  It  because  that  would  enable  it  to  more 
conveniently  carry  on  its  business. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  143 ;  Dec.  Dig.  8  63.*] 

8.  Appeal  and  Ebbor  (8  877*)— Right  of  Re- 
view— Persons  Entitled  to  Allege  Er- 
ror. 

Where  a  judgment  erroneously  allowed  a 
railroad  to  hold  certain  land  to  which  it  was 
not  entitled,  it  will  not  be  reversed  on  the  ap- 
peal of  the  railroad,  where  the  other  party  does 
not  complain. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  3560-3572;  Dec  Dig.  8 
877.*] 

Appeal  from  District  Court,  El  Paso 
County ;  Louis  W.  Cunningham,  Judge. 

Action  by  J.  A.  Hayes  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

M.  A  Low,  Paul  E.  Walker,  and  Sheafor 
&  Kinney,  for  appellant  Walter  Scott,  for 
appellee. 

MUSSER,  J.  About  the  year  1888,  the 
Board  of  Trade  of  the  city  of  Colorado 
Springs,  to  induce  the  building  of  a  new  rail- 
road, undertook  to  obtain,  for  the  Chicago, 
Rock  Island  &  Colorado  Railway  Company, 
soon  succeeded  by  the  Chicago,  Kansas  &  Ne- 
braska Railway  Company,  a  right  of  way  in 
and  near  the  city.  J.  A.  Hayes,  the  plain- 
tiff, and  two  others,  owned  a  tract  of  ground 
just  north  of  the  corporate  limits,  over 
which  it  was  proposed  to  run  the  road.  Mr. 
D.  B.  Fairley,  on  behalf  of  the  Board  of 
Trade,  negotiated  with  Mr.  Hayes  for  a  right 
of  way  over  this  ground.  Mr.  Hayes  told 
Mr.  Fairley  that  he  and  his  co-owners  would 
give  the  company  a  right  of  way  over  their 
land,  wlfh  the  understanding  that  there 
should  be  no  cuts  or  embankments  thereon. 
Later  it  was  learned  that  a  cut  would  be 
necessary,  and  Mr.  Hayes  was  so  informed. 
Finally,  Mr.  Hayes  said  that  a  right  of  way 
would  be  given  and  the  cut  permitted,  pro- 
vided that  no  embankments  were  thrown  up. 
The  company  desired  a  right  of  way  200  feet 
wide.  Mr.  Fairley  testified  that,  while  he 
had  200  feet  In  mind,  he  would  not  say  that 


width  or  any  width  was  ever  mentioned  to 
Mr.  Hayes.  Mr.  Hayes  testified  that  no  width 
was  ever  mentioned.  The  right  of  way  on 
either  side  of  plaintiff's  land  was  200  feet 
wide.  The  plan  of  the  Board  of  Trade  was 
to  secure  money  enough  by  subscriptions 
from  the  residents  of  Colorado  Springs  to 
purchase  the  right  of  way  necessary  in  and 
near  that  city.  Mr.  Hayes,  for  himself  and 
co-owners,  made  a  subscription  of  $500,  and 
it  was  understood,  either  at  the  time  It  was 
made  or  soon  thereafter,  that  this  subscrip- 
tion should  not  be  paid  in  money,  but  would 
be  considered  paid  by  the  right  of  way  given. 
Afterwards  the  railroad  company  entered  up- 
on the  land  of  the  plaintiff  and  constructed 
thereon  a  single-track  road,  which  appears 
to  have  been  completed  and  In  operation 
about  the  year  1888,  or  1889,  and  since  Its 
construction  It  has  been  continuously  oper- 
ated. After  the  cut  was  made  and  the  road 
built  Mr.  Hayes  ascertained  that  the  com- 
pany had  thrown  up  an  embankment  near 
the  cut  to  keep  out  water  which  might  ac- 
cumulate from  lands  above.  He  made  ob- 
jection to  this  embankment,  and  refused  to 
give  any  deed  for  the  right  of  way  until 
that  matter  was  adjusted.  Later  on  the 
defendant  succeeded  to  all  the  rights  of  the 
Chicago,  Kansas  &  Nebraska  Railway  Com- 
pany. The  dispute  relative  to  the  embank- 
ment continued  until  about  October,  1891. 
At  that  time,  the  president  of  the  defendant 
company  came  to  Colorado  Springs,  and  he 
and  a  civil  engineer  connected  with  the  com- 
pany and  Mr.  Hayes  went  upon  the  ground 
to  look  over  the  situation.  The  result  of 
this  conference  was  that  a  written  agree- 
ment was  entered  Into  between  Mr.  Hayes 
and  his  co-owners  and  the  defendant,  by  Its 
president,  wherein  It  was  recited  that  a  cer- 
tain deed,  bearing  even  date  with  the  agree- 
ment, to  wit,  October  17,  1891,  was  executed 
and  put  in  escrow  by  Mr.  Hayes  and  his  co- 
owners,  conveying  to  the  Chicago,  Kansas  & 
Nebraska  Railway  Company  a  strip  of  land 
100  feet  in  width,  being  50  feet  in  width  on 
each  side  of  the  center  line  of  the  railroad 
as  then  constructed  and  operated,  and  upon 
the  performance,  by  the  company  of  certain 
things  relative  to  the  embankment  and  other 
matters  mentioned  In  the  agreement,  the 
deed  should  be  delivered  to  the  company. 
The  embankment  was  referred  to  in  the 
agreement  as  upon  the  land  deeded,  and  the 
company  agreed  to  reduce  this  to  a  height 
of  two  feet,  round  it  off,  slope  it  smoothly  to 
the  surface,  and  keep  it  so.  The  embank- 
ment was  thus  confined  to  the  land  deeded. 
The  company  performed  what  it  was  to  do 
under  the  agreement,  whereupon  the  deed, 
conveying  the  100-foot  strip,  was  delivered  to 
it,  and  recorded  about  November,  1892.  On 
March  2,  1889,  Mr.  Hayes  and  his  co-owners 
caused  to  be  filed  In  the  recorder's  office  a 
plat  of  North  Colorado  Springs,  executed  by 
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them,  showing  lots,  blocks,  streets,  and  alleys 
north  and  south  of  the  railroad.  Within 
this  plat  was  an  unplatted  space,  in  the  cen- 
ter of  which  appeared  two  lines  about  V»a  of 
an  inch  apart,  between  which  there  appears 
-on  the  blueprint  in  evidence  alternate  white 
and  blue  spaces  about  %  of  an  inch  long,  as 
railroad  tracks  are  usually  designated  on 
plats.  Along  this  narrow  track  appears,  in 
-one  place,  the  letters  "C.,  K.  &  N.  Ry.,"  and 
on  one  side  of  the  plat,  on  each  side  of  the 
railroad  track,  appear  the  figures  "100,"  and 
on  the  other  side  of  the  plat,  on  each  side  of 
the  railroad  track,  appear  the  figures  "125." 
These  figures  indicate  the  width  of  the  un- 
platted space,  which  was  bounded  on  its 
northerly  and  southerly  sides  by  the  lines  in- 
dicating the  boundaries  of  blocks,  though 
these  lines  are  continuous  across  the  streets 
and  alleys,  and  indicate  the  boundaries  of 
the  platted  portion. 

On  August  5,  1890,  Mr.  Hayes  and  his  co- 
owners  filed  a  plat,  executed  by  them,  vacat- 
ing the  portion  of  the  plat  of  North  Colorado 
Springs,  lying  south  of  the  railroad.  This 
plat  showed  the  unplatted  space  the  same  as 
the  previous  plat,  except  that  along  the  nar- 
row railroad  track  appeared  the  words  "Chi- 
cago, Rock  Island  &  Pacific  Ry.,"  and  on  the 
same  day  another  plat  was  filed  showing  that 
the  portion  that  had  been  vacated  was  re- 
platted  as  North  End  Addition  No.  3  to  the 
city  of  Colorado  Springs,  and  -  showing  the 
unplatted  space  as  before,  with  the  words 
"Chicago,  Rock  Island  &  Pacific  Ry."  along 
the  narrow  line  of  the  track.  Nothing  more 
appears  on  the  unplatted  space  to  indicate 
what  it  was  designed  for.  The  defendant 
drew  out  on  cross-examination  the  fact  that 
the  unplatted  strip  was  made  the  width  in- 
dicated in  order  to  remove  the  platted  lots 
farther  from  the  railroad  cut  as  a  protection 
to  the  lots.  After  the  first  plat  was  filed, 
Mr.  Hayes  caused  fences  to  be  constructed 
around  the  blocks,  and  fences  were  built 
along  the  northerly  and  southerly  sides  of' 
the  unplatted  portion  about  100  feet  distant 
from  the  center  line  of  the  railway  track. 
These  fences  were  built  for  the  purpose  of 
showing  the  blocks  as  platted.  The  testimo- 
ny is  that  in  the  lapse  of  time  these  fences 
fell,  and  in  about  1894  the  railway  company 
rebuilt  the  fences  on  either  side,  approxi- 
mately 100  feet  from  the  center  line  of  the 
track.  The  cut,  as  originally  constructed 
over  the  land,  was  about  26  feet  deep  and 
less  than  100  feet  wide  at  the  top ;  that  is, 
less  than  50  feet  wide  on  either  side  of  the 
track.  The  ground  on  either  side  of  the  cut 
was  a  gravel  bed.  The  record  Indicates  that 
about  the  year  1897  the  company  began  dig- 
ging this  gravel  from  the  sides  of  the  cut, 
and  used  it  along  its  line  for  ballast  and 
concrete  work.  It  continued  to  so  remove 
this  gravel  until  at  the  time  of  the  trial  the 
testimony  shows  that  it  had  removed  1,730 
cubic  yards  from  the  50-foot  strip  immediate- 
ly north  of  the  100-foot  strip  that  had  been 


deeded  to  it,  and  7,270  cubic  yards  from  the 
50-foot  strip  immediately  south  of  the  deeded 
strip.  The  evidence  was  that  this  gravel  was 
worth  from  10  to  25  cents  a  cubic  yard  dur- 
ing the  six  years  before  the  trial.  About  the 
year  1897  the  cut  first  appeared  to  Mr.  Hayes 
to  be  more  than  100  feet  in  width,  and  he 
and  his  co-owners  caused  an  examination  to 
be  made  by  a  civil  engineer,  who  in  Jan- 
uary, 1898,  reported  to  Mr.  Hayes  that  the 
railroad  company  had  widened  the  cut,  and 
that  it  was  then  from  100  to  120  feet  wide. 
Mr.  Hayes  at  once  informed  the  servants  of 
the  railroad  company  In  charge  that  they  had 
gone  beyond  the  company's  lines,  and  must 
not  excavate  any  more  in  the  cut  Excava- 
tion ceased  for  a  while,  to  be  later  resumed. 
Mr.  Hayes  continued  protesting  and  endeav- 
ored to  bring  about  a  cessation  and  adjust- 
ment of  what  he  claimed  was  a  trespass  up- 
on the  land,  and  finally  in  October,  1901,  he 
was  informed  by  a  letter  from  the  vice  pres- 
ident of  the  defendant  company  that  the 
railroad  claimed  a  right  of  way  200  feet 
wide  and  the  right  to  remove  the  earth  to 
that  width,  and  suggested  that  the  best  way 
to  settle  the  controversy  was  through  the 
courts. 

In  August,  1903,  this  action  was  commenc- 
ed to  recover  the  possession  of  the  50-foot 
strip  lying  north  of  and  along  the  100-foot 
strip,  which  had  been  deeded,  and  the  50- 
foot  strip  lying  south  of  and  along  the  deeded 
strip,  and  to  recover  damages  for  the  deten- 
tion of  the  premises  and  the  removal  of  the 
gravel  therefrom.  The  plaintiff  was  the 
owner  of  an  undivided  one-third  interest  and 
his  co-owners  are  not  parties  to  this  action. 
The  company  in  its  answer  denied,  in  sub- 
stance, the  plaintiff's  ownership  and  right  to 
possession  of  the  land  in  controversy.  The 
answer  further  contained  an  affirmative  de- 
fense, setting  out  the  recordation  of  the  plats 
above  mentioned,  and  alleging  that  thereby 
the  owners  had  dedicated  and  conveyed  to 
the  public  and  to  the  company  the  premises 
afterwards  deeded,  as  well  as  the  premises  in 
controversy — in  all  200  feet — as  a  right  of 
way.  The  defense  also  alleges  that  in  1888 
Mr.  Hayes  and  his  co-owners  subscribed  In 
writing  and  thereby  promised  to  pay  $500 
to  the  Chicago,  Rock  Island  &  Colorado  Rail- 
way Company  to  aid  it  in  the  construction  of 
the  proposed  railroad;  that  at  the  time  it 
was  agreed  that  the  subscribers  should  have 
the  right  to  pay  their  subscription  by  the 
conveyance  of  a  right  of  way,  and  that  in 
consideration  of  being  released  from  said 
subscription  the  owners  did  agree  to  convey 
as  a  right  of  way  the  premises  In  controver- 
sy, as  well  as  the  premises  afterwards  con- 
veyed by  deed— in  all  200  feet  in  width ;  that 
the  Chicago,  Kansas  &  Nebraska  Railway 
Company  succeeded  to  all  the  rights  of  the 
Chicago,  Rock  Island  &  Colorado  Railway 
Company  in  and  to  said  subscription  and 
said  premises,  and  that  the  defendant  com- 
pany succeeded  to  all  the  rights  of  the  Chi- 
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cago,  Kansas  &  Nebraska  Railway  Company 
therein;  that  Immediately  upon  the  cancel- 
lation of  said  subscription,  in  consideration 
of  said  right  of  way  of  200  feet,  the  railroad 
company  took  possession  of  the  premises  and 
constructed  a  line  of  railway  thereon,  and 
that  ever  since  March,  1888,  the  defendant 
and  its  grantor  have  been  in  the  absolute, 
exclusive,  and  undisturbed  possession  of  the 
right  of  way  of  200  feet,  constructing,  main- 
taining, and  operating  thereon  its  line  of 
railway.  The  answer  further  sets  out  that 
when  the  deed  of  October  17,  1891,  was  exe- 
cuted and  delivered,  there  was  omitted  inad- 
vertently the  premises  in  controversy.  But 
it  is  not  alleged  that  the  plaintiff  and  his  co- 
owners  Intended  to  convey  the  premises  in 
controversy  in  addition  to  the  100  feet  that 
was  conveyed.  This  allegation  with  respect 
to  a  mistake  in  the  deed  may  be  dismissed 
with  the  remark  that  there  was  no  evidence 
whatever  to  show  that  It  was  a  mistake.  On 
the  contrary,  the  evidence  showed  that  the 
agreement  entered  Into  In  October,  1801,  as 
well  as  the  deed  which  was  put  In  escrow 
and  later  delivered,  were  prepared  by  the  at- 
torney of  the  defendant  company,  brought 
to  the  plaintiff  for  execution,  and  were  exe- 
cuted as  so  prepared.  With  regard  to  the 
matter  of  the  $500  subscription,  it  appears 
from  the  evidence  of  Mr.  Fairley,  who  was  a 
witness  for  the  defendant,  that  this  subscrip- 
tion was  not  made  to  the  railroad  company, 
but  to  the  Board  of  Trade.  He  represented 
the  board,  and  not  the  railroad  company. 
His  testimony  is:  "We  (the  Board  of  Trade) 
agreed  or  undertook  to  furnish  that  right 
of  way  first  by  raising  the  amount  of  money 
necessary  that  we  thought  to  pay  for  it  by 
public  subscription,  and  then  to  buy  this 
land  from  the  individuals,  and  pay  for  it 
out  of  the  funds  raised  by  public  subscrip- 
tion." And  he  further  testified  that  plain- 
tiff and  his  co-owners  agreed  to  give  the 
right  of  way  in  lieu  of  paying  the  money. 
Mr.  Fairley  and  Mr.  Hayes  were  the  only 
parties  to  these  negotiations,  and  as  Mr. 
Fairley  said  that  he  would  not  testify  that 
the  width  of  the  right  of  way  was  or  was 
not  ever  mentioned  to  Mr.  Hayes,  and  Mr. 
Hayes  testified  positively  that  it  was  never 
mentioned,  it  is  clear  from  this  record  that 
the  minds  of  the  parties  never  met  relative 
to  the  width  of  the  right  of  way  that  was 
wanted  or  intended  to  be  given.  If  we  as- 
sume that  a  railroad  company  can  take,  by 
dedication  in  this  state,  a  proposition  which 
the  plaintiff  denies,  the  authorities  do  not 
support  the  claim  of  the  defendant  that  a 
dedication  of  a  200-foot  strip  was  made  by 
the  filing  of  the  plats  mentioned.  The  gen- 
eral conclusions  of  the  various  courts  are 
stated  in  9  Ency.  of  Law  (2d  Ed.)  p.  00,  thus: 
"To  show  a  dedication,  it  should  clearly  ap- 
pear that  the  owner  Intended  to  give  the 
land  to  the  public.  It  is  not  sufficient  that 
some  private  use  is  not  shown;  and  no  pre- 
sumption that  the  owner  Intended  to  deprive 


himself  of  his  land  can  be  relied  upon  to  ex- 
plain any  ambiguities  or  uncertainties.  The- 
particular  use  for  which  the  land  was  In- 
tended must  plainly  appear."  It  is  true  that 
the  particular  use  for  which  the  land  was 
intended  does  not  plainly  appear  on  these 
plats,  and  that  no  private  use  is  shown. 
These  very  omissions  are  against  the  theory 
of  dedication  under  the  law  announced.  The 
plats  may  be  uncertain  as  to  what  was  in- 
tended to  be  done  with  this  strip,  but  that 
uncertainty  does  not  afford  even  a  presump- 
tion that  the  owners  intended  to  deprive 
themselves  of  it  There  are  no  words  upon 
the  plats  to  indicate  what  the  strip  was  for. 
In  the  case  of  Morgan  v.  Chicago  &  A.  R.  R 
Co.,  96  U.  S.  716,  24  L.  Ed.  748,  cited  by  de- 
fendant, the  plat  showed  a  strip  marked  "de- 
pot," and  this  together  with  other  facts  gov- 
erned the  court,  and  in  K.  C.  4  N.  C.  Ry.  v. 
Baker,  183  Mo.  312,  82  S.  W.  85,  also  cited  by 
defendant,  the  ground  was  marked  on  the 
plat  "Reserved  for  Depot  Grounds."  On  the 
plats  In  this  case  nothing  appears  except  the 
name  of  the  railroad  along  the  narrow  track, 
and  this  merely  shows  what  was  visible  to 
the  eye  on  the  ground.  The  observations  of 
the  court  in  Ritchie  v.  K.,  N.  &  D.  Ry.  Co., 
55  Kan.  36,  39  Pac  718,  where  more  was 
shown  on  the  plat  than  In  the  present  in- 
stance, are  applicable  here:  "While  the 
streets  and  alleys  are  expressly  dedicated  to 
public  uses,  there  is  nothing  written  on  the 
plats  indicating  a  purpose  to  dedicate  any 
lands  to  railroad  uses.  All  that  can  be  said 
In  any  way  to  indicate  such  a  purpose  is  the 
fact  that  the  location  of  the  tracks  and  build- 
ings are  marked  on  the  plat  We  think  this 
could  be  done  with  perfect  safety  and  pro- 
priety, because  the  tracks  and  buildings  were 
already  there,  and  the  plats  merely  show 
what  was  visible  to  the  eye  on  the  ground 
and  tbelr  locations  with  reference  to  the  bal- 
ance of  the  property." 

Beyond  all  the  foregoing  exists  the  fact 
that  in  October,  1891,  after  the  road  had 
been  in  operation  at  least  two  years,  and 
after  a  personal  visit  to  the  ground  by  the 
president  of  defendant  accompanied  by  one 
of  its  civil  engineers  and  plaintiff,  an  agree- 
ment in  writing  was  entered  into  respecting 
the  matters  under  consideration,  embracing 
the  deed  to  be  given,  the  embankment  and 
other  matters,  and  a  deed  was  executed  pur- 
suant to  that  agreement  which  in  due  time 
was  delivered  and  accepted,  fixing  definitely 
and  beyond  question  the  width  of  the  right 
of  way  at  100  feet ;  that  is,  50  feet  on  each 
side  of  the  center  line  of  the  track  as  then 
constructed.  No  citation  of  authorities  are 
necessary  to  show  that  ell  previous  negotia- 
tions, disputes,  and  unsettled  matters  em- 
braced in  the  contract  and  deed  were  merged 
Into,  defined,  and  settled  thereby.  The  same 
matters  occurring  prior  to  the  delivery  and 
acceptance  of  the  deed  now  urged  by  defend- 
ant to  show  its  right  to  the  ground  in  con- 
troversy would  as  well  show  its  right  to  the 
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ground  conveyed  by  the  deed,  and,  if  the 
rights  of  the  defendant  to  the  ground  In 
controversy  are  now  put  upon  the  grounds 
urged,  the  written  contract  and  the  deed  will 
appear  to  have  been  for  naught  Notwith- 
standing the  fact  that  the  width  of  the  right 
of  way  was  fixed  by  the  contract  of  the 
parties,  defendant  urges  the  application  of 
the  doctrine  that  a  landowner  Is  estopped 
by  his  acquiescence  in  the  building  and  oper- 
ation of  a  railroad  over  his  land  from  main- 
taining an  action  of  ejectment  to  recover  the 
land  over  which  the  railroad  runs,  and  cites: 
Roberts  v.  Railroad  Co.,  158  U.  S.  1,  15  Sup. 
Ct  756,  89  L.  Ed.  878;  Pryzbylowicz  v.  Mo. 
River  R.  Co.  (C.  C.)  17  Fed.  492;  Baker  v. 
C  R  I.  &  P.  R.  R>t  57  Mo.  285 ;  Provolt  v.  C, 
R.  I.  ft  P.  R.  R,  57  Mo.  256;  Ind.,  etc,  Ry. 
Co.  v.  Allen,  113  Ind.  581,  15  N.  E.  446;  U, 
N.  A.  ft  C.  Ry.  Co.  v.  Soltweddle,  116  Ind. 
257,  19  N.  E.  Ill,  9  Am.  St  Rep.  852,  and 
many  others.  It  Is  doubtful  if  such  a  de- 
fense is  set  up  in  the  answer.  It  is  the  set- 
tled law  of  this  state  that  to  establish  an 
estoppel  in  pais,  it  must  be  specially  plead- 
ed. De  Votle  v.  McGerr,  15  Colo.  467,  24 
Pac  923,  22  Am.  St  Rep.  426;  Gaynor  v. 
Clements,  16  Colo.  209,  26  Pac  324;  David- 
son v.  Jennings,  27  Colo.  187,  60  Pac  354,  48 
I*  R  A  340, 83  Am.  St  Rep.  49.  If,  however, 
such  a  defense  has  been  properly  pleaded,  it 
cannot  avail  in  this  instance.  In  all  of  the 
cases  cited  by  defendant  if  the  action  of 
ejectment  had  been  permitted  to  go  on,  the 
result  would  have  been  a  severance  of  the 
line  of  railroad,  a  suspension  of  its  opera- 
tion, and  an  interruption  of  the  service  to 
the  public.  In  line  with  these  cases  this 
court  in  D.  ft  S.  P.  Ry.  Co.  v.  School  Dis- 
trict 14  Colo.  827,  23  Pac  978,  has  already 
recognized  that  under  proper  circumstances 
a  defense  of  estoppel  by  acquiescence  may 
be  maintained  to  an  action  of  ejectment 
against  a  railroad  company,  wherein  It  is 
sought  to  oust  the  company  from  the  land 
occupied  by  its  roadbed,  but  the  theory  of 
such  a  defense  is  based  by  the  court  upon 
considerations  of  the  Interest  of  the  public 
In  that  case,  beginning  on  page  833  of  14 
Colo.,  at  page  980  of  23  Pac,  this  court  said: 
"It  is  undoubtedly  true,  when  a  railway  com- 
pany enters  upon  the  land  of  a  citizen,  even 
though  such  entry  be  without  right  and  con- 
structs thereon  its  roadbed,  that  after  the 
railway  is  finished  and  is  being  used  by  the 
railway  company  in  the  conduct  of  its  busi- 
ness as  a  common  carrier,  and  in  the  dis- 
charge of  its  duties  to  the  public,  the  land- 
owner will  not  be  permitted  to  maintain 
-  ejectment  but  will  be  limited  to  a  recovery 
of  the  value  of  the  land,  if  it  appears  either 
that  he  has  actually  acquiesced  In  the  pos- 
session of  the  railway  company,  or  that  by 
affirmative  acts,  laches,  or  other  conduct  he 
has  placed  himself  and  the  railway  company 
in  such  a  position  as  to  make  it  inequitable 
for  him  to  Insist  upon  restoration  of  the  pos- 
session of  the  land.   •   •  •  The  theory 


that  a  man  may  be  deprived  of  his  proper- 
ty for  public  use  by  the  operation  of  an  es- 
toppel, or  by  acquiescence,  Is  based  upon 
considerations  of  the  Interest  of  the  public 
at  large."  In  that  case  this  court  evidently 
adopted  the  theories  of  the  Indiana  cases 
mentioned  above,  for  it  cites  them  in  the 
opinion,  and  also  the  case  of  McAulay  v. 
Railroad  Company,  33  Vt  811,  78  Am.  Dec. 
627.  In  Railway  Company  v.  Allen,  supra, 
the  Supreme  Court"  of  Indiana  said:  "What 
we  affirm  is  that  acquiescence  after  public 
rights  have  intervened  will  prevent  a  land- 
owner from  destroying  the  line  of  road  by 
wresting  possession  of  a  part  of  it  from  the 
company.  This  principle  does  not  rest  upon 
the  right  of  the  railroad  corporation  so  much 
as  upon  considerations  of  public  policy." 

The  right  of  an  owner  of  property  to  at 
all  times  defend  it  in  a  court  from  an  un- 
lawful seizure  and  to  recover  it  in  an  ac- 
tion when  unlawfully  seized  is  too  well 
grounded  to  permit  an  abridgment  of  that 
right  in  such  a  case  as  this  to  extend  beyond 
limits  already  set  by  this  court.  Following 
the  path  blazed  but,  it  must  be  first  ascer- 
tained If  any  interest  of  the  public  will  be 
contravened  If  the  plaintiff  is  permitted  to 
recover  in  this  case.  For  a  period  of  about 
eight  or  nine  years,  from  1888  or  1889  to 
about  1897,  the  defendant  performed  its  duty 
to  the  public  as  a  carrier  of  freight  passen- 
gers, and  mail  without  going  beyond  the  right 
of  way  fixed  by  itself  in  accepting  the  deed 
for  100  feet  So  far  as  this  record  shows, 
it  was  in  1897  that  it  first  went  beyond  the 
limits  fixed  by  the  deed  and  began  excavat- 
ing upon  the  land  In  controversy.  It  did  not 
then  go  upon  the  ground  in  order  that  It 
might  perform  its  duty  as  a  common  carrier, 
but  to  obtain  gravel  to  be  used  elsewhere 
upon  its  line.  True,  about  1894  it  built  fenc- 
es at  the  outward  limits  of  the  200-foot  strip, 
inclosing  the  ground  in  controversy  with  the 
deeded  strip.  But  the  public  would  have 
been  served  equally  as  well  if  the  fences  bad 
been  built  at  the  outward  boundaries  of  the 
100-foot  strip  that  had  been  deeded.  So  far 
as  the  public  is  concerned,  it  was  served 
as  well  before  the  gravel  was  taken  as  It  has 
been  since,  and  there  is  nothing  in  the  record 
to  indicate  that  the  service  of  the  defendant 
to  the  public  would  be  at  all  Interrupted  or 
affected  if  plaintiff  was  permitted  to  oust 
the  defendant  from  the  ground  in  controver- 
sy. The  defendant  would  still  retain  the 
100  feet  deeded  to  it  hi  the  center  of  which 
Is  laid  its  track,  over  which  it  has  operated 
its  road  since  the  time  of  its  construction. 
Nor  can  it  be  said  that  the  plaintiff  in  any 
manner  induced  the  defendant  to  expend 
any  money  or  make  any  improvements  upon 
the  land  In  controversy,  for  no  money  what- 
ever has  been  expended  or  improvements 
made  thereon. 

In  14  Colo,  it  is  further  said  on  page  834, 
23  Pac  980:  "Although  the  interests  of  tbe 
public  are  always  entitled  to  serious  consid- 
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eratlon,  yet  the  taking  of  property  for  pub- 
lic use,  -without  right,  cannot  be  justified, 
nor  will  the  owner  be  restricted  to  compen- 
sation and  damages,  when  he  has  at  all  times 
insisted  upon  his  rights  in  the  premises,  and 
has  applied  to  the-  courts  for  protection  with 
reasonable  diligence."  And  in  that  case  It 
was  held  that  the  owner  had  at  all  times  in- 
sisted on  its  rights,  and  its  altitude  was  that 
of  protest  and  never  that  of  acquiescence, 
and  the  very  roadbed  was  "recovered  In  eject- 
ment. It  is  further  said  in  that  case  that  to 
maintain  a  defense  of  estoppel  by  acquiescence 
to  an  action  of  ejectment  the  evidence  of  ac- 
quiescence must  be  clear  and  decisive.  As 
soon  as  it  became  apparent  that  the  defend- 
ant in  this  case  was  excavating  upon  the 
land  in  controversy,  the  plaintiff  objected, 
ordered  that  the  trespass  cease,  and  took  the 
matter  up  with  the  officers  of  the  company 
for  adjustment,  and  finally  began  this  action 
before  any  interest  of  the  public  had  inter- 
vened, and  in  fact  under  circumstances  in 
which  the  public  could  have  no  Interest  at 
all,  as  has  been  seen.  From  the  beginning 
to  the  end  of  the  transaction  the  attitude  of 
the  plaintiff  was  that  of  protest,  if  protest 
was  necessary  In  this  case. 

From  the  foregoing  it  follows  that  the 
plaintiff  was  entitled  to  recover  proper 
damages  and  possession  of  the  land  in  con- 
troversy. Over  the  objections  of  plaintiff, 
the  defendant  was  permitted  to  put  in  evi- 
dence as  to  the  width  necessary  In  order  to 
conveniently  set  telegraph  poles  and  to  af- 
ford such  a  width  for  the  cut  that  the  wash 
and  water  might  be  more  conveniently  taken 
care  of.  In  order  to  admit  this  evidence,  the 
defendant  was  permitted  to  amend  its  an- 
swer by  interlineation.  This  width  was  vari- 
ously estimated  by  different  witnesses  at 
from  about  100  to  155  feet.  In  the  instruc- 
tions the  court,  in  substance,  told  the  jury 
that,  if  all  the  land  in  controversy  was  rea- 
sonably necessary  to  the  proper  operation  of 
the  line  of  railroad,  their  verdict  should  be 
for  the  defendant,  and  that  the  plaintiff 
-could  recover  only  such  portion  thereof  as 
was  not  so  reasonably  necessary,  together 
with  damages,  if  any,  upon  the  land  taken 
by  the  defendant  and  not  necessary  for  the 
operation  of  the  road,  regardless  of  the  con- 
tract and  deed,  or  of  any  consideration  of 
the  rights  of  the  public,  or  of  any  question 
of  estoppel  by  acquiescence  of  the  plaintiff. 
The  damages  were  specially  confined  to  the 
portion  of  the  land  not  reasonably  necessary 
for  the  proper  operation  of  the  railroad,  and 
the  court  based  the  rights  of  the  parties 


solely  upon  this  necessity;  whereupon  the 
Jury  returned  a  verdict  that  10  feet  along 
the  northerly  side  of  the  northerly  50  feet 
and  40  feet  along  the  southerly  side  of  the 
southerly  50  feet  was  not  so  reasonably  nec- 
essary, and  that  the  plaintiff  was  tbe  owner 
of  an  undivided  one-third  interest  therein 
and  entitled  to  the  possession  thereof,  to- 
gether with  $1,200  damages  for  Its  detention, 
and  the  judgment  was  for  recovery  of  the 
said  northerly  10  feet  and  the  southerly  40 
feet,  together  with  $400  damages,  there  hav- 
ing been  a  remission  of  all  the  damages  in 
excess  of  $400. 

As  has  been  seen,  It  is  tbe  declared  law  of 
this  state  that  the  unlawful  entry  upon  land 
by  a  railroad  company  for  right  of  way  can 
only  be  justified  upon  consideration  of  the 
interest  of  the  public  after  the  roadbed  is 
constructed  and  is  being  used  in  the  busi- 
ness of  a  common  carrier,  and  then  only 
when  the  owner,  by  the  most  clear  and  deci- 
sive evidence,  appears  to  be  estopped  from 
recovering  his  land  by  acquiescence.  To  say 
that  one  who  unlawfully  occupies  the  land 
of  another  may  hold  that  land  against  the 
owner  simply  because  it  may  enable  such  oc- 
cupier to  more  conveniently  carry  on  his  busi- 
ness is  clearly  error.  There  may  be  in- 
stances when  the  state  may  enter  upon  and 
take  private  property  without  the  consent  of 
the  owner  and  without  resort  to  the  statutes 
of  eminent  domain  and  be  justified  by  so  do- 
ing on  the  ground  of  overwhelming  necessity, 
but  nothing  except  the  consent  of  the  owner 
or  proceedings  under  the  statutes  of  eminent 
domain  will  justify  the  entry  upon  and  tak- 
ing of  private  property  by  individuals  or  cor- 
porations beyond  the  limits  already  set  by 
this  court.  The  defendant  In  this  case  was 
permitted  to  retain  a  portion  of  the  proper- 
ty In  controversy  which  it  was  not  entitled 
to  retain,  and  it  is  certain  that  the  plaintiff 
has  not  recovered  or  received  the  value  of 
the  land  so  retained  nor  any  damages  occa- 
sioned to  his  adjacent  land  on  account  of  the 
taking  thereof  by  the  defendant,  which  value 
and  damages  he  might  recover  in  a  con- 
demnation suit  There  is  error  in  the  in- 
structions of  the  court,  the  verdict  of  the 
jury,  and  the  judgment  The  error,  however, 
is  against  the  plaintiff,  and  not  against  the 
defendant  The  plaintiff  is  not  here  com- 
plaining. He  is  here  endeavoring  to  sustain 
the  judgment  and  it  will  therefore  be  af- 
firmed. 

Judgment  affirmed. 

STEELE,  C.  J.,  and  BAILEY,  J.,  concur 
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STUTSMAN  t.  CITY  OP  CHEYENNE. 
(Supreme  Court  of  Wyoming.   Feb.  6,  1911.) 

1.  Indictment  and  Information  (I  89*)— 
Requisites  —  Knowingly  and  Unlaw- 
fully. 

The  words  "knowingly"  and  "unlawfully" 
are  essential  in  charging  a  crime  when  knowl- 
edge is  an  essential  element  of  the  crime. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  259;  Dec.  Dig. 
8  89.*] 

2.  Municipal  Corporations  (8  639*)— Ordi- 
nance—Complaint— S  officiency. 

Under  a  municipal  ordinance  prohibiting 
the  keeping  within  the  city  a  house  of  ill  fame, 
a  complaint,  which  alleges  that  accused  main- 
tained a  designated  house  of  ill  fame  contrary 
to  the  ordinance  identified  by  title  and  date  of 
its  passage,  sufficiently  charges  that  the  act 
was  unlawful  and  was  done  with  knowledge. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |f  1406-1409;  Dec. 
Dig.  8  639.*] 

3.  Municipal  Corporations  (8  642*)— Vio- 
lation of  Ordinance— Verdict— Conclu- 
siveness. 

A  verdict  on  conflicting  evidence  on  a  trial 
for  a  violation  of  a  municipal  ordinance  will 
not  be  disturbed  on  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  88  1412-1415;  Dec. 
Dig.  8  642.*] 

Error  to  District  Court,  Laramie  County; 
Roderick  N.  Matson,  Judge. 

Anna  Stutsman  was  convicted  in  the  Po- 
lice Court  of  the  City  of  Cheyenne  for  a 
violation  of  a  municipal  ordinance,  and  there 
was  a  judgment  of  the  District  Court  affirm- 
ing the  conviction,  and  she  brings  error.  Af- 
firmed. 

See,  also,  113  Pac.  322. 

W.  B.  Ross  and  W.  R.  Stoll,  for  plaintiff 
in  error.  William  A.  Rlner,  for  defendant  in 
error. 

SCOTT,  J.  The  plaintiff  in  error  was  tried 
and  found  guilty  upon  a  complaint  charging 
her  with  maintaining  a  house  of  ill  fame  in 
violation  of  an  ordinance  of  the  city  of 
Cheyenne,  which  complaint  was  filed  in  the 
police  court  of  the  city  on  April  1,  1907. 
From  the  judgment  she  appealed  to  the  dis- 
trict court,  where  the  judgment  was  affirm- 
ed, and  she  brings  the  case  here  on  error. 

1.  It  is  assigned  as  error  that  the  court 
erred  in  holding  the  complaint  sufficient,  and 
that  plaintiff  in  error's  objection  thereto  is 
unfounded.  The  transcript  from  the  police 
magistrate  certified  to  the  district  court  on 
appeal  shows  that  this  question  was  not  rais- 
ed in  the  police  court  Prom  the  record  of 
the  proceedings  in  the  district  court  it  is  re- 
cited that:  "At  the  conclusion  of  the  read- 
ing of  the  transcript  argument  was  had  upon 
the  case,  appellant  contending  as  follows,  to 
wit:  *  *  •  (2)  That  the  information  was 
Insufficient  in  not  using  the  words  'unlawfully' 
and  'knowingly.' "  The  word  "information" 
is  improperly  used  and  was  doubtless  in- 


tended as  complaint,  for  the  plaintiff  in  er- 
ror was  not  prosecuted  by  Information  but 
upon  complaint  by  and  in  the  name  of  the 
city.  The  words  "knowingly"  and  "unlaw- 
fully" are  essential  in  charging  a  crime  when 
knowledge  is  an  element  of  the  crime  charg- 
ed. Sections  503,  522,  Bishop,  New  Cr.  Proc. 
The  offense  here  charged  Is  not  prosecuted 
either  as  a  common-law  or  a  statutory  of- 
fense. Neither  word  appears  in  the  ordi- 
nance defining  the  offense.  The  ordinance 
provides  that  no  such  house  shall  be  kept 
and  maintained  within  the  limits  of  the 
city,  and  that  one  who  keeps  or  maintains 
such  a  house,  or  who  permits  a  bouse  in  his 
or  her  possession  or  under  his  or  her  control 
to  be  used  and  rented  for  such  purposes, 
shall  be  punished  as  therein  provided. 
Knowledge  and  the  unlawful  nature  of  the 
act  are  implied  by  the  language  of  the  ordi- 
nance. In  the  absence  of  an  express  allega- 
tion in  the  complaint  that  the  act  com- 
plained of  was  unlawful  and  done  with 
knowledge,  its  language  imports  that  it  was 
so  done.  It  Is  charged  that  she  did  maintain 
within  the  limits  of  the  city  of  Cheyenne  a 
place  for  the  practice  of  fornication,  giving 
the  street  and  number  of  the  house  so  main- 
tained, and  that  such  act  was  contrary  to 
the  provisions  of  the  ordinance,  and  identify- 
ing the  latter  by  title  and  date  of  its  pas- 
sage. If  she  maintained  such  a  house,  it  was 
unlawful  within  the  provision  of  the  ordi- 
nance, and  she  could  not  maintain  such  a 
house  without  knowledge  of  what  she  was 
doing.  We  are  of  the  opinion  that  the  com- 
plaint was  sufficient  to  charge  an  offense  un- 
der the  ordinance. 

2.  It  is  contended  that  the  finding,  judg- 
ment and  decision  are  contrary  to  the  evi- 
dence and  not  sustained  by  sufficient  evi- 
dence. There  was  evidence  which  if  believed 
by  the  Jury  was  sufficient  to  establish  her 
guilt  The  witnesses  were  before  the  Jury, 
who  were  the  sole  judges  of  the  weight  of 
the  evidence  and  the  credibility  of  the  wit- 
nesses, and,  although  such  evidence  was  con- 
flicting, it  was  for  the  jury  to  say  upon  all 
the  evidence  whether  she  was  guilty  of  the 
charge. 

3.  It  Is  assigned  as  error  that  the  district 
court  erred  in  holding  that  section  1291,  Rev. 
St  1899  (section  1383,  Comp.  St  1910),  pro- 
viding that  cases  of  this  character  shall 
stand  for  trial  upon  the  transcript,  and  that 
no  trial  de  novo  shall  be  had  in  the  district 
court,  is  constitutional,  and  in  holding  that 
said  section  is  not  in  violation  of  section  9, 
art  1,  of  the  Constitution  of  this  state  or 
of  section  10  of  the  same  article,  or  of  any 
other  constitutional  provision  contrary  to 
her  contention  that  she  was  entitled  to  a  trial 
de  novo  by  a  common-law  Jury  in  the  district 
court  upon  her  appeal. 

This  question  was  discussed  in  the  opinion 
this  day  filed  in  a  case  between  the  same 
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parties,  and  decided  contrary  to  plaintiff  In 
error's  contention. 

The  judgment  will  be  affirmed. 

Affirmed. 

BEARD,  C.  J.,  and  POTTER,  J.,  concur. 


STUTSMAN  v.  CITY  OP  CHEYENNE. 
(Supreme  Court  of  Wyoming.    Feb.  6,  1911.) 

1.  Indictment  and  Information  (|  54*)— 
Requisites. 

A  complaint  which  does  not  comply  with 
Const,  art.  5,  §  15,  providing  that  the  Btyle  of 
all  process  shall  be  "the  state  of  Wyoming/' 
and  that  all  prosecutions  shall  be  carried  on  in 
the  name  and  by  the  authority  of  the  state  and 
conclude  against  the  peace  and  dignity  of  the 
state,  and  which  does  not  name  the  state  as  a 
party,  is  insufficient  to  charge  a  crime  under 
the  statute. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §§  170-173;  Dec. 
Dig.  |  54.*] 

2.  Municipal  Cobpobations  (8  639*)— Vio- 
lation of  Obdinances— Complaints. 

Under  a  city  charter  authorizing  the  city 
to  collect  fines  and  penalties  for  violation  of 
its  ordinances  for  the  use  and  benefit  of  the 
city,  a  complaint  charging  a  violation  of  an  or- 
dinance of  the  city  is  properly  entitled  in  the 
name  of  the  city  against  defendant 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1400-1409;  Dec. 
Dig.  i  639.*J 

3.  Municipal  Cobpobations  (§  592*)— Vio- 
lation of  Obdinances— Pbocedube— Con- 
flicting Regulations  as  to  Pbocedube. 

Cheyenne  City  Charter  (Rev.  St  1887,  f 
146),  giving  the  police  justice  jurisdiction  to 
hear  cases  arising  under  the  ordinances  of  the 
city,  and  providing  that  the  practice  before  him 
shall  conform  as  near  as  may  be  to  the  provi- 
sions of  the  Justice  Code  concerning  complaints 
and  continuances,  leaves  to  the  city  the  right  to 
provide  within  the  limits  the  mode  of  practice 
in  the  police  court  on  complaints  for  the  viola- 
tion of  its  ordinances,  and  ordinances  regulat- 
ing the  procedure  do  not  apply  to  the  method 
of  taking  an  appeal  regulated  by  statute. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  88  1311-1314;  Dec. 
Digf  8  592.*5 

4.  Municipal  Cobpobations  (8  642*)— Vio- 
lation of  Obdinances  —  Pbocedube— 
"When  Thus  Appealed." 

Cheyenne  City  Charter  (Rev.  St.  1887,  8 
146),  giving  the  police  court  jurisdiction  to 
hear  cases  arising  under  the  ordinances  of  the 


the  district  court  on  the  transcript  filed,  and 
that  no  trial  de  novo  shall  be  had  in  the  dis- 
trict court,  are  not  amended  by  sections  949, 
950,  952,  Comp.  St  1910,  providing  for  munici- 
pal courts,  and  that  appeals  therefrom  shall  be 
taken  in  the  manner  provided  by  law  for  ap- 
peals from  justices  of  the  peace,  which  are  reg- 
ulated by  sections  5260,  6119-6122,  authorizing 
appeals  from  judgments  of  justices  of  the  peace, 
and  providing  that  a  cause  "when  thus  appeal- 
ed" shall  stand  for  trial  anew  in  ■  the  district 
court  since  section  952  relates  only  to  the 
method  of  taking  an  appeal,  and  the  proceed- 
ings after  the  taking  of  an  appeal  are  subject 
to  section  1383;  the  words  "when  thus  appeal- 
ed" meaning  after  the  appeal  has  been  taken  or 


perfected,  and  the  jurisdiction  of  the  appellate 
court  having  attached  to  try  the  case. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  88  1412-1415;  Dec. 
Dig.  8  642.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7437-7440.] 

5.  Cbiminal  Law  (8  1004*)— Right  of  "Ap- 
peal' '—Pbocedube. 

The  taking  of  an  appeal  Is  a  matter  of 
procedure  and  consists  in  taking  the  statutory 
steps  to  transfer  the  case  to  a  higher  court  and 
can  only  be  taken  when  allowed  by  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  8  1004.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  442-447;  vol.  8,  pp.  7577,  7578.] 

6.  Constitutional  Law  (8  24*)— Laws  Pre- 
viously in  Fobce  —  Violation  of  Obdi- 
nances —  Appeals  —  Tbial  in  Appellate 
Coubt. 

Under  Const,  art  5,  88  10,  23,  giving  the 
district  court  appellate  jurisdiction  as  may  be 
prescribed  by  law,  and  providing  that  appeals 
shall  lie  from  final  decisions  of  justices  or  the 
peace  and  police  magistrates,  pursuant  to  such 
regulations  as  may  be  prescribed  by  law,  an 
appeal  from  a  judgment  of  conviction  in  a  po- 
lice court  is  subject  to  regulation  by  statute, 
and  Cheyenne  City  Charter  (Comp.  St  1910,  5 
1383),  authorizing  appeals  from  the  police  court, 
and  providing  that  the  case  shall  stand  for 
trial  m  the  district  court  on  the  transcript  is 
not  violative  of  Const,  art.  1,  §§  9,  10,  guar- 
anteeing the  right  of  trial  by  jury,  since  the 
limitation  as  it  existed  in  the  charter  of  the 
city  at  the  time  of  the  adoption  of  the  Consti- 
tution was  continued  in  force  by  article  21,  8 

8,  providing  that  laws  not  repugnant  to  the 
Constitution  shall  remain  in  force  until  they 
expire  by  their  own  limitation  or  are  repealed 
and  expressly  recognized  by  article  3,  8  27,  pro- 
hibiting any  special  or  local  law,  changing  or 
amending  the  charter  of  any  city. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  88  21-29;  Dec.  Dig.  8  24.*] 

7.  Municipal  Cobpobations  (8  639*)— Obdi- 
nances—Violations— Complaints  —  Suf- 
ficiency. 

A  complaint,  alleging  that  accused  between 
designated  dates  permitted  described  premises 
in  her  possession  to  be  used  and  occupied  as  a 
house  of  ill  fame  in  violation  of  a  designated 
ordinance,  imports  a  continuous  act  between 
the  designated  dates,  and  it  is  sufficiently  spe- 
cific, notwithstanding  the  absence  of  an  allega- 
tion of  continuando. 

[Ed.  Note.— For  other  -cases,  see  Municipal 
Corporations,  Cent  Dig.  88  1406-1409;  Dec. 
Dig.  8  639.*] 

a  Cbiminal  Law  (8  304*)— Judicial  Notice 

—Obdinances. 

The  courts,  unless  they  are  courts  of  the 
municipality,  do  not  judicially  notice  the  ordi- 
nances of  the  municipality  unless  directed  by 
charter  or  statute  to  do  so,  and  such  ordinances 
when  sought  to  be  enforced  by  action,  or  when 
set  up  by  defendant  as  a  protection,  must  be 
set  out  or  stated  in  substance  in  the  pleading; 
but  in  the  absence  of  special  legislation,  it  is 
sufficient  to  set  forth  the  legal  substance  of  the 
part  of  the  ordinance  relied  on. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  708;  Dec.  Dig.  8  304.*] 

9.  Municipal  Cobpobations  (8  639*)— Viola- 
tion of  Obdinances— Complaints— Suffi- 
ciency. 

A  complaint  which  alleges  that  accused 
between  designated  dates  permitted  described 
premises  while  in  her  possession  to  be  used  and 
occupied  as  a  house  of  ill  fame  in  violation  of 
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a  designated  ordinance  referred  to  by  title,  sec- 
tion, and  date  of  passage,  is  sufficient  to  iden- 
tify the  ordinance  charged  to  have  been  vio- 
lated. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  Si  1406-1409;  Dec. 
Dig.  S  630.*] 

10.  Municipal  Cobpobatiojsb  (f  642*)— Vio- 
lation or  Obdinancbs  —  Findings— Con- 
clusiveness. 

A  judgment  rendered  on  conflicting  evi- 
dence on  a  trial  for  a  violation  of  a  municipal 
ordinance  will  not  be  disturbed  by  the  Supreme 
Court  on  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §{  1412-1415;  Dec. 
Dig.  |  642.*] 

Error  to  District  Court,  Laramie  County; 
Roderick  N.  Matson,  Judge. 

Anna  Stutsman  was  convicted  In  the  Po- 
lice Court  of  the  City  of  Cheyenne  for  a  vio- 
lation of  an  ordinance,  and  there  was  a 
judgment  of  the  District  Court  affirming  the 
conviction,  and  she  brings  error.  Affirmed. 

See,  also,  113  Pac.  321. 

W.  B.  Ross  and  W.  R.  Stoll,  for  plaintiff 
in  error.  William  A  Rlner,  for  defendant 
In  error. 

SCOTT,  J.  The  plaintiff  in  error  was 
charged,  tried,  and  convicted  in  a  police 
court  of  the  city  of  Cheyenne  and  sentenced 
to  pay  a  fine  of  $85  and  costs  amounting  to 
$8,  for  the  violation  of  an  ordinance  which 
provides  for  the  punishment  of  persons  who 
keep  or  maintain  a  house  of  ill  fame  or  place 
for  the  practice  of  fornication  within  the 
limits  of  said  city.  An  appeal  was  duly  tak- 
en from  the  judgment  to  the  district  court 
of  Laramie  county.  The  judgment  was  af- 
firmed, and  the  case  comes  here  on  error. 

1.  It  is  assigned  as  error  that  the  district 
court  erred  in  denying  the  plaintiff  in  error 
the  right  of  trial  by  a  common-law  jury. 
The  proceedings  in  that  court  were  In  ac- 
cordance with  section  1291,  Rev.  St  1899, 
which  appears  In  Comp.  St.  1910  as  section 
1383.  This  section  is  part  of  the  original 
"charter  of  the  city,  which  provides  that  up- 
on such  appeal  "the  case  shall  stand  for 
trial  at  the  next  term  of  the  district  court 
upon  the  transcript  thus  filed;  provided,  no 
trial  de  novo  shall  be  had  In  the  district 
court" 

It  is  provided  by  an  ordinance  of  the  city 
that  In  all  cases  before  the  police  justice  for 
any  violation  of  the  ordinances  the  defendant 
may  demand  a  trial  by  jury  upon  paying  the 
jury  fees  In  advance.  The  Jury  shall  con- 
sist of  such  number,  and  possess  the  same 
qualifications,  as  is  required  by  the  general 
laws  of  this  state  In  trials  before  justices  of 
the  peace.  While  the  right  of  trial  by  jury 
In  criminal  cases  Is  guaranteed,  yet  it  is 
provided  by  section  9,  art  1,  of  the  Consti- 
tution, that  "a  jury  In  civil  cases  in  all 
courts  or  In  criminal  cases  In  courts  not  of 
record,  may  consist  of  less  than  twelve  men, 


as  may  be  prescribed  by  law.**  It  is  pro- 
vided by  section  5237,  Comp.  St  1910,  that 
in  civil  actions  before  justices  of  the  peace 
a  jury  trial  may  be  had,  but  that  the  jury 
shall  consist  of  six  persons.  By  section 
6092  it  is  provided  in  criminal  cases  before 
justices  of  the  peace  that,  "upon  a  plea  oth- 
er than  a  plea  of  'guilty*  if  the  defendant 
do  not  demand  a  trial  by  jury,  the  justice 
must  proceed  to  try  the  issue  unless  a  change 
of  venue  be  applied  for  by  the  defendant." 
By  section  6099  such  Jury  shall  consist  of 
six  persons,  and  by  section  6096  they  shall 
possess  the  qualifications  of  Jurors  in  the 
district  court  The  plaintiff  In  error  de- 
manded trial  by  Jury  In  the  police  court  and 
was  tried  by  a  jury  of  six  persons  under  the 
foregoing  provisions  and  found  guilty.  The 
constitutionality  of  such  statutes  and  the 
ordinance  are  conceded. 

The  question  here  is:  Was  the  plaintiff  In  * 
error  entitled  to  a  trial  de  novo  in  the  dis- 
trict court,  and,  it  that  question  be  decided 
adversely  to  her  contention,  then  she  was 
not  entitled  to  a  Jury  trial  In  that  court 
She  there  demanded  trial  by  jury.  It  Is  here 
contended  that  this  Is  a  criminal  action  with* 
in  the  meaning  of  the  Constitution  and  that 
the  district  court  was  powerless  to  enter 
judgment  except  upon  trial  and  verdict  by 
such  common-law  Jury.  In  support  of  this 
contention,  It  Is  urged  that,  In  so  far  as  the 
provision  of  section  1383  limits  the  district 
court  to  a  trial  upon  the  transcript  In  this 
case,  It  is  In  contravention  of  section  9,  art 
1,  of  the  Constitution,  which  provides  that 
"the  right  of  trial  by  Jury  shall  remain  .in- 
violate in  criminal  cases,  but  a  Jury  In  civil 
cases  in  all  courts,  or  in  criminal  cases  in 
courts  not  of  record,  may  consist  of  less  than 
twelve  men,  as  may  be  prescribed  by  law" ; 
and  of  section  10,  art  1,  which  provides 
that  "In  all  criminal  prosecutions  the  ac- 
cused shall  have  the  right  •  •  •  to  a 
speedy  trial  by  an  Impartial  jury  of  the 
county  or  district  in  which  the  offense  is  al- 
leged to  have  been  committed."  The  keep- 
ing of  a  house  of  111  fame  is  a  crime  under 
the  laws  of  the  state  (section  5909,  Comp. 
Sr.  1910),  and  the  state  had  power  to  pros- 
ecute the  plaintiff  in  error,  either  upon  In- 
formation or  indictment,  for  keeping  such  a 
place.  It  Is,  however,  conceded  that  the  pro- 
ceedings In  the  police  court  were  regular; 
but  it  is  contended  that  the  constitutional 
provisions  with  reference  to  trial  by  Jury  of 
12  men  in  criminal  cases  became  immediate- 
ly applicable  upon  perfecting  the  appeal.  If 
it  be  conceded  that  the  statute  authorizes  a 
trial  de  novo  In  the  district  court,  It  would 
still  be  a  trial  for  the  violation  of  an  ordi- 
nance because  that  Is  the  offense  charged. 
The  police  justice  had  no  jurisdiction  to  hear 
and  try  criminal  cases  for  violation  of  the 
state  statutes.  The  Information  does  not 
purport  on  its  face  to  be  a  prosecution  by 
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the  state.  It  does  not  comply  with  section 
35,  art.  5,  which  provides:  "The  style  of 
all  process  shall  be  'the  state  of  Wyoming.' 
All  prosecutions  shall  be  carried  on  in  the 
name  and  by  the  authority  of  the  state  of 
Wyoming  and  conclude  'against  the  peace 
and  dignity  of  the  state  of  Wyoming.' "  Nor 
is  the  complaint  sufficient  as  charging  a 
crime  under  the  statute  in  a  justice  court 
for  the  reason  that  the  state  is  not  named  as 
a  party  to  the  action.  The  city  is  authoriz- 
ed by  its  charter  to  collect  fines  and  penal- 
ties for  violation  of  its  ordinances  for  the 
use  and  benefit  of  the  city,  and  the  com- 
plaint is  therefore  properly  entitled  "City 
of  Cheyenne  v.  Anna  L.  Stutsmnn."  Section 
8416,  Dillon,  Municipal  Corp.  The  question 
was  simply  one  between  the  city  on  one  side 
and  the  plaintiff  in  error  upon  the  other,  as 
to  whether  she  had  violated  the  ordinance. 

It  was  provided  by  the  charter  (section 
146,  Rev.  St  1887)  that  the  police  Justice 
should  "have  Jurisdiction  'to  hear  and  de- 
termine all  cases  arising  under  the  ordinanc- 
es of  the  city,  and  the  practice  before  such  Jus- 
tice in  such  cases  shall  conform  as  near  as 
may  be  to  the  provisions  of  the  Justice  Code 
concerning  complaints  and  continuances." 
It  was  manifestly  left  to  the  city  to  provide 
within  the  limits  of  this  section  the  mode  of 
practice  in  the  police  court  upon  complaints 
for  the  violation  of  its  ordinances,  and  It 
is  conceded  that  the  case  was  tried  in  ac- 
cordance with  the  provisions  of  the  ordi- 
nances regulating  the  procedure  and  .which 
were  in  force  at  the  time  of  the  trial.  Such 
ordinances  manifestly  did  not  apply  to  the 
method  of  taking  the  appeal,  for  that  sub- 
ject was  regulated  by  statute.  It  Is  urged 
that  these  two  provisions  (sections  146  and 
1383,  supra)  as  they  appeared  in  the  charter 
were  amended  by  sections  949,  950,  952. 
Comp.  St  1910,  being  sections  1,  2,  and  4, 
c.  27,  Laws  1905,  which  are  as  follows: 

"Sec.  949.  There  is  hereby  created  and 
established  In  each  of  the  incorporated  cities 
or  towns  in  the  state  of  Wyoming,  whether 
incorporated  or  existing  under  a  special 
charter  or  a  general  act,  and  whether  now 
in  existence  or  hereafter  incorporated  under 
the  laws  of  the  state,  a  municipal  court  for 
the  trial  of  all  offenses  arising  under  ordi- 
nances of  said  incorporated  city  or  town,  as 
the  case  may  be." 

"Sec.  950.  The  judges  of  such  municipal 
courts  shall  be  styled  police  justices,  and 
they  shall  be  In  number  as  may  be  prescribed 
by  the  ordinances  of  each  of  such  incorporat- 
ed cities  or  towns,  and  their  jurisdiction 
shall  be  as  prescribed  either  In  special  char- 
ter under  which  such  incorporated  city  or 
incorporated  town  exists,  or  the  general  law 
under  which  such  incorporated  city  or  in- 
corporated town  was  organized,  or  as  may 
be  prescribed  by  any  general  law  of  the  state 
passed  for  that  purpose." 

"Sec  952.  The  procedure  of  such  municipal 
courts  shall  as  nearly  as  possible  conform  to 


that  provided  by  the  general  laws  of  tho 
state  in  courts  of  the  justice  of  the  peace, 
but  such  incorporated  city  or  town  may  by 
ordinance  provide  such  additional  rules  of 
procedure  as  may  be  found  necessary  for  the 
proper  conduct  of  such  municipal  courts;, 
provided,  that  the  same  do  not  conflict  with 
the  general  laws  of  the  state  and  appeals  to 
the  district  court  from  the  judgments  and  de- 
cisions of  said  police  justices  shall  be  allowed, 
in  all  cases,  such  appeals  to  be  taken  in  the 
manner  now  provided  by  laws  for  appeals 
from  justices  of  the  peace." 

The  police  justice  thus  provided  for  by 
section  950  retains  the  jurisdiction  as  pre- 
scribed in  the  charter  except  In  so  far  as  it 
may  have  been  changed  by  amendment  to- 
gether with  such  additional  powers,  if  any, 
as  may  have  been  provided  by  this  or  any 
other  general  act  applicable  to  cities  operat- 
ing under  a  special  charter  or  under  a  gen- 
eral statute. 

It  Is  contended  that  section  952,  it  being 
a  later  law,  Is  in  conflict  with  the  provisions 
of  section  1383,  limiting  the  district  court  to 
a  trial  upon  the  transcript,  and  providing 
that  no  trial  de  novo  should  be  had  upon  the 
appeal,  and  that  the  last  expression  of  the 
Legislature  must  govern.  In  support  of  thia 
contention,  it  is  argued  that  the  provision 
of  section  952  "that  *  *  •  appeals  from 
the  judgments  and  decisions  of  said  police 
justices  shall  be  allowed  In  all  cases,  said  ap- 
peals to  be  taken,  in  the  manner  now  provid- 
ed by  laws  for  appeals  from  justices  of  the 
peace,"  applies  as  well  to  the  procedure  In 
the  district  court  after  the  appeal  has  been 
perfected  as  to  the  manner  of  taking  the  ap- 
peal. If  this  contention  be  correct  then  the 
appellant  was  entitled  to  a  trial  de  novo  in 
the  district  court  notwithstanding  the  provi- 
sions of  section  1383.  The  question  must  be 
determined  upon  a  construction  of  the  words 
of  the  proviso,  and  we  cannot  read  into  the 
statute  a  meaning  other  than  what  its  words 
plainly  import.  The  taking  of  an  appeal  is  a. 
matter  of  procedure  and  consists  in  taking 
the  statutory  steps  to  transfer  the  case  to  a 
higher  court  and  can  only  be  taken  when 
allowed  by  law.  24  Cyc.  660.  It  is  the  meth- 
od whereby  the  appellate  court  acquires  such 
jurisdiction  of  the  case  as  may  be  prescribed 
by  statute.  By  section  5260  "any  final  Judg- 
ment of  a  justice  of  the  peace  in  a  civil  ac- 
tion, except  as  otherwise  provided,  may  be 
taken  to  the  district  court  of  the  county  in 
which  the  same  shall  have  been  rendered  in 
one  of  the  following  ways:  (1)  By  appeal. 
(2)  By  proceedings  in  error,  in  accordance 
with  the  provisions  of  chapter  326,  Wyoming 
Compiled  Statutes."  By  section  5264  it  is 
provided  that  "any  case  appealed  shall  stand 
for  trial  •  •  •  de  novo  and  the  trial 
shall  be  had  upon  the  pleadings  and  Issues 
filed,  and  made  in  the  court  appealed  from." 
It  is  thus  apparent  that  in  civil  cases  ap- 
pealed from  a  Justice  court  the  statute  makes 
a  distinction  between  the  manner  or  method 
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of  taking  the  appeal  and  the  procedure  of 
the  court  to  which  the  case  Is  appealed. 
Sections  6119  to  6121,  Inclusive,  relate  to  the 
method  of  taking  an  appeal  from  the  justice 
court  in  criminal  cases.  Section  6122  pro- 
vides that:  "The  cause  when  thus  appealed 
shall  stand  for  trial  anew  in  the  district 
court  in  the  same  manner  that  it  should  have 
been  tried  before  the  justice  and  as  nearly 
as  practicable  as  an  issue  of  fact  upon  an  in- 
dictment, without  regard  to  technical  errors 
or  defects,  which  have  not  prejudiced  the  sub- 
stantial rights  of  either  party,  and  the  court 
bas  full  power  over  the  case,  the  justice  of 
the  peace,  his  docket  entries,  and  his  return, 
to  administer  the  justice  of*  the  case  accord- 
ing to  law,  and  shall  give  judgment  accord- 
ingly." Here  also  the  statute  makes  a  dis- 
tinction between  taking  the  appeal  and  the 
procedure  in  the  district  court  after  the  ap- 
peal is  taken.  The  words  "when  thus  appeal- 
ed" mean  after  the  appeal  has  been  taken  or 
perfected,  and  the  jurisdiction  of  the  ap- 
pellate court  has  attached  to  try  the  case  de 
novo  or  anew. 

In  Golden  City  v.  Hall,  68  Mo.  App.  627, 
the  defendant  was  prosecuted  and  convicted 
before  the  mayor  for  the  violation  of  an  ordi- 
nance and  took  an  appeal  to  the  circuit  court, 
was  again  convicted,  and  appealed  to  the 
Court  of  Appeals.  It  was  there  suggested 
that  the  case  was  a  civil  and  not  a  criminal 
case,  and  in  discussing  that  question  the 
court  say :  "But  under  the  statute  now  gov- 
erning cities  of  the  fourth  class,  to  which  the 
plaintiff  belongs  (Laws  1895,  p.  65),  it  is  pro- 
vided by  section  35  that  in  trials  under  ordi- 
nances the  trial  before  the  mayor  shall  be 
'as  in  prosecutions  before  justices  of  the 
peace.'  And  by  the  terms  of  section  44  ap- 
peals shall  be  taken  to  the  court  having  crim- 
inal jurisdiction ;  and  that  it  shall  be  taken 
as  in  misdemeanor  cases  before  a  justice  of 
the  peace.  It  Is  also  further  provided  that 
the  court  to  which  the  appeal  is  thus  taken 
shall  proceed  with  the  cause  as  Is  provided 
on  appeals  from  a  justice  of  the  peace  in 
misdemeanors,  and  that  the  Judgment  will  be 
enforced  as  in  cases  of  misdemeanors  before 
a  justice  of  the  peace.  In  our  opinion  this 
statute  classifies  prosecutions  under  ordi- 
nances of  cities  of  the  fourth  class  as  mis- 
demeanors, and  provides  for  the  like  proce- 
dure as  In  misdemeanor  cases."  It  will  be 
observed  from  the  above  quotation  that  the 
procedure  in  the  appellate  court  after  such 
appeal  has  been  taken  was  especially  provid- 
ed by  statute.  It  seems  clear  In  the  case 
here  presented,  whether  It  be  civil  or  quasi 
criminal  In  Its  nature,  a  question  which  need 
not  here  be  decided,  that  section  952  relates 
only  to  the  method  of  taking  the  appeal,  that 
it  is  not  in  conflict  with,  nor  Is  there  any 
other  statutory  provision  for,  the  procedure 
in  the  district  court  upon  appeals  from  con- 
victions for  the  violation  of  the  ordinances 
of  the  city  of  Cheyenne  other  than  that  pro- 
vided in  section  1383,  which  limits  the  dis- 


trict court  to  a  trial  upon  the  certified  tran- 
script from  the  police  justice. 

Such  appeal  is  subject  to  regulation  by 
statute.  Section  23,  art  5,  of  the  Constitu- 
tion is  as  follows:  "Appeals  shall  lie  from 
the  final  decisions  of  justices  of  the  peace 
and  police  magistrates  in  such  cases  and  pur- 
suant to  such  regulations  as  may  be  prescrib- 
ed by  law."  *  With  reference  to  the  juris- 
diction of  the  district  court,  It  is  provided 
by  article  5,  §  10,  that  "they  shall  have  such 
appellate  jurisdiction  in  cases  arising  in  jus- 
tices and  other  inferior  courts  in  their  re- 
spective counties  as  may  be  prescribed  by 
law."  It  is  thus  seen  that  the  right  of  ap- 
peal from  a  judgment  of  the  police  magis- 
trate to  the  district  court  is  given  by  section 
23,  supra,  and  by  section  10,  supra,  the  ju- 
risdiction acquired  by  such  district  court  by 
such  appeal  is  such  as  may  be  prescribed  by 
law.  The  police  justice  had  exclusive  orig- 
inal jurisdiction  to  try  the  plaintiff  In  error 
for  the  violation  of  the  ordinance,  and  the 
district  court  took  jurisdiction  only  by  the 
appeal.  Its  Jurisdiction  was  limited  by  sec- 
tion 1383  to  a  trial  upon  the  transcript  and 
without  a  trial  anew.  We  think  such  limi- 
tation as  it  existed  in  the  charter  at  the 
time  of  the  adoption  of  the  Constitution  was 
continued  In  force  by  section  3,  art.  21, 
which  provided  that  "all  laws  now  in  force 
in  the  territory  of  Wyoming,  which  are  not 
repugnant  to  this  Constitution,  shall  remain 
in  force  until  they  expire  by  their  own  limi- 
tation or  be  altered  or  repealed  by  the  Leg- 
islature," and  expressly  recognized  by  section 
27,  art  3,  which  provides  that  no  special  or 
local  law  shall  be  passed  changing  or  amend- 
ing the  charter  of  any  city. 

The  plaintiff  in  error  was  given  one  trial 
In  the  police  court  as  of  right  and  the  Ju- 
risdiction of  the  district  court  to  try  the  case 
de  novo  was  expressly  withheld  upon  the  ap- 
peal by  section  1383  and  limited  to  a  review 
of  the  case  upon  the  certified  transcript  of 
the  magistrate's  docket.  This  was  an  ex- 
press grant  given  to  the  defendant  in  Its 
charter.  The  appeal  did  not  bring  up  the 
case  for  an  entire  new  trial  throughout. 
The  judgment  was  not  vacated,  but  was  sus- 
pended by  the  appeal,  and  the  trial  in  the 
district  court  was  not  for  the  purpose  of  en- 
tering a  new  judgment,  but  to  determine 
whether  the  judgment  appealed  from  shouM 
be  vacated  or  affirmed.  The  district  court 
had  no  Jurisdiction  to  try  the  case  de  novo 
nor  to  award  a  new  trial.  City  of  Cheyenne 
v.  O'Connell,  6  Wyo.  499,  46  Pac.  1088.  Had 
the  Judgment  been  vacated,  the  appellant 
would  have  been  entitled  to  her  discharge, 
and  upon  its  afllrmance  judgment  was  ren- 
dered against  her  and  her  sureties  in  the  un- 
dertaking on  appeal,  and  the  enforcement  of 
the  judgment  against  the  appellant  and  her 
sureties  upon  certificate  thereof  to  the  magis- 
trate's court  is  by  the  statute  vested  In  the 
latter.  The  district  court  did  not  err  in  re- 
fusing to  try  the  case  de  novo  or  In  refusing 
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to  set  the  case  down  for  such  trial  before  a 
common-law  Jury. 

2.  The  plaintiff  In  error  made  her  motion 
In  the  police  court  to  require  the  city  to  make 
its  complaint  more  definite  and  certain.  This 
motion  was  denied,  and  she  excepted,  and 
the  sustaining  of  this  ruling  by  the  district 
court  Is  here  assigned  as  error.  The  charg- 
ing part  of  the  complaint  Is  as  follows :  "I, 
Peter  Bergerson,  being  duly  sworn,  on  oath 
depose  and  say  that  Anna  Stutsman  between 
the  1st  day  of  August,  1907,  and  the  19th  day 
of  September,  A.  D.  1907,  at  the  city  of  Chey- 
enne, aforesaid,  did  permit  the  premises  situ- 
ated at  No.  1600  Bent  street,  while  the  same 
were  In  her  possession,  to  be  used  and  occu- 
pied for  the  practice  of  fornication,  in  viola- 
tion, and  contrary  to  the  form,  of  an  ordi- 
nance of  said  city,  entitled  'An  ordinance 
concerning  offenses  In  the  nature  of  misde- 
meanors defining  the  powers  of  the  police 
courts  of  the  city  and  the  mode  of  procedure 
therein  and  the  duties  of  police  officers  of  the 
city  of  Cheyenne,'  and  of  article  1,  |  8  there- 
of, passed  the  17th  day  of  July,  A.  D.  1874, 
which  provides  for  the  punishment  of  per- 
sons who  violate  the  provisions  thereof." 

It  is  here  contended  that  the  time  of  the 
act  complained  of  Is  not  specific,  and  that 
the  charge  of  permitting  the  house  while  In 
her  possession  to  be  used  and  occupied  for 
the  practice  of  fornication  between  the  dates 
there  named  was  not  sufficiently  specific  In 
the  absence  of  an  allegation  of  continuando. 
In  support  of  such  contention,  we  are  re- 
ferred to  1  Bish.  Crlm.  Proc.  §§  386-406.  It 
is  apparent  that  Mr.  Bishop  Is  there  discuss- 
ing the  requisites  of  an  information  or  in- 
dictment where  the  accused  is  prosecuted  for 
a  crime  under  the  statute.  We  are  not  aware 
that  the  same  technical  nicety  of  pleading  or 
that  a  strict  rule  of  construction  Is  required 
In  a  complaint  for  the  violation  of  an  ordi- 
nance. Sections  413,  414,  Dillon  on  Mu- 
nicipal Corp.  Here  the  offense  complained  of 
and  the  time  between  certain  dates  being  giv- 
en imports  a  continuous  act  between  such 
dates ;  that  is,  that  she  permitted  the  prem- 
ises to  be  resorted  to  at  any  time  between 
those  dates  for  such  unlawful  purpose.  We 
are  of  the  opinion  that  the  information  was 
sufficiently  specific,  and  that  the  ruling  of 
the  district  court  was  correct, 

3.  The  plaintiff  In  error  demurred  to  the 
complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  magistrate  overruled  the  demur- 
rer, exception  was  taken,  and  the  affirmance 
of  the  ruling  by  the  district  court  Is  here  as- 
signed as  error.  The  law  upon  this  question 
is  stated  In  section  413,  Dillon,  Municipal 
Corp.,  as  follows:  "The  courts,  unless  they 
are  the  courts  of  the  municipality,  do  not 
judicially  notice  the  ordinances  of  a  munici- 
pal corporation,  unless  directed  by  charter 


or  statute  to  do  so.  Therefore  such  ordinanc- 
es, when  eought  to  be  enforced  by  action,  or 
when  set  up  by  the  defendant  as  a  protection, 
should  be  set  out  or  stated  in  substance  In 
the  pleading.  It  has  been  sometimes  decided 
that  it  is  not  sufficient  that  they  be  referred 
to  generally  by  the  title  or  section.  It  Is. 
however,  believed  to  be  sufficient,  in  the  ab- 
sence of  special  legislative  provision  prescrib- 
ing the  manner  of  pleading,  to  set  forth  the 
legal  substance  of  that  part  of  the  ordinance 
alleged  to  have  been  violated;  it  being  ad- 
visable, for  purposes  of  identification,  to  re- 
fer also  to  the  title,  date,  and  section.  The 
liberal  rules  of  pleading  and  practices  which 
characterize  modern  judicial  proceedings 
should  extend  to,  and  doubtless  would  be 
held  to  embrace,  suits  and  prosecution  to  en- 
force the  by-laws  or  ordinances  of  municipal 
corporations."  The  complaint  In  this  case 
describes  the  act  and  alleges  that  it  was 
committed  contrary  to  the  provisions  of  an 
ordinance  referred  to  by  title,  section,  and 
date  of  passage.  This  we  think  brings  the 
case  within. the  rule  above  stated  by  Judge 
Dillon,  which  rule  Is  abundantly  supported 
by  authorities  cited  in  the  footnotes.  We 
are  therefore  of  the  opinion  that  the  com* 
plaint  was  sufficient  to  withstand  the  de- 
murrer. 

4.  It  Is  urged  that  the  evidence  is  insuf- 
ficient to  support  the  Judgment  The  evi- 
dence was  conflicting,  and  that  of  the  city 
tended  to  show  the  truthfulness  of  the  charge 
preferred.  Upon  such  conflict  of  evidence  the 
judgment  will  not  be  disturbed.  The  judg- 
ment will  be  affirmed. 

Affirmed. 


BEARD,  C.  J.,  and  POTTER,  J.,  concur. 


H.  L.  GRIFFIN  CO.  v.  HOWELL,  Judge. 
(Supreme  Court  of  Utah.    Jan.  14,  1911.) 

1.  Mandamus  (|  36*)— Rulings  Re  view  a  b  le 
— Dissolution  or  Attachment. 

A  ruling  by  the  district  court  dissolving 
an  attachment  is  not  reviewable  on  application 
for  a  writ  of  mandate  to  compel  the  district 
court  to  reinstate  and  proceed  with  the  case. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §§  79,  80;  Dec  Dig.  |  36.*] 

2.  Courts  (8  39*)  —  Jurisdiction— Determi- 
nation. 

A  court  cannot  divest  itself  of  jurisdiction 
by  erroneous  decision  that  it  has  no  jurisdic- 
tion. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  If  152-156;  Dec.  Dig.  f  39.*] 

3.  Action  (i  27*)  —  Nature  —  Contract  ob 
Tobt. 

A  complaint  stating  that  plaintiff  bought 
goods  from  defendant,  who  agreed  to  properly 
load  them  for  shipment,  but  negligently  failed 
to  do  so,  rendering  goods  unmarketable,  etc, 
states  an  action  on  contract  and  not  In  tort. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  Si  160-195;  Dec.  Dig.  I  27.*] 
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4.  Attachment  ($  77*)— Basis. 

An  attachment  rests  on  the  affidavit  there- 
for and  not  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  ||  204-200;  Dec  Dig.  §  77.*] 

5.  Attachment  (8  73*)— Jurisdiction  of  Res 
—Basis. 

The  court's  control  over  the  res  in  attach- 
ment arises  from  seizure  of  the  property  under 
the  writ. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  88  200,  201;  Dec  Dig.  8  73.*] 

<$.  Attachment  (8  1*)— Nature  of  Proceed- 
ing. 

Attachment  against  personalty  is  in  the 
nature  of  a  proceeding  in  rem,  and  also  of  an 
action  in  personam. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  88  1-4;  Dec.  Dig.  8  1.*] 

7.  Attachment  (8  1*) — Natube. 

If  defendant  in  attachment  is  served  with- 
in the  jurisdiction,  or  appears  generally,  the 
proceeding  is  in  the  nature  of  a  personal  ac- 
tion, making  him  personally  liable,  regardless 
of  the  attachment, 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  88  1-4;  Dec  Dig.  8  1*] 

S.  Attachment  (8  217*)  —  Jurisdiction  of 

Defendant. 

Since  attachment  does  not  bring  defendant 
into  court,  its  object  being  to  give  plaintiff  ex- 
ecution against  the  thing  attached,  the  pro- 
ceeding being  quasi  in  rem,  where  defendant 
is  not  served  and  does  not  appear,  the  judg- 
ment cannot  go  beyond  the  property  attached. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  8  745 ;  Dec  Dig.  8  217.*] 

3.  Attachment  (6  276*)  —  Dissolution— Ef- 
fect. 

Dissolution  of  an  attachment  on  defend- 
ant's special  appearance  ■  does  not  divest  the 
court  of  jurisdiction  to  further  proceed. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  8  975;  Dec.  Dig.  8  276.*] 

10.  Appearance  (8  26*)  —  Special  Appear- 
ance—Effect. 

Special  appearance  to  vacate  a  default 
judgment  in  attachment  does  not  cure  any  want 
of  jurisdiction  when  the  judgment  was  entered, 
but  is  such  appearance  as  makes  the  judgment 
binding,  unless  appealed  from,  after  a  decision 
refusing  to  vacate  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent  Dig.  88  154-159;  Dec  Dig.  §  26.*] 

11.  Appearance  (8  9*)— Acts  Constituting 
— Appeal. 

Under  Comp.  Laws  1907,  8  3745,  making 
all  appeals  to  the  district  court  triable  anew, 
a  general  appeal  from  a  final  judgment  of  a 
justice  or  a  municipal  court  requires  trial  de 
novo  on  the  merits  in  the  same  manner  as  ac- 
tions originally  commenced  in  district  court, 
and  constitutes  a  general  appearance  confer- 
ring jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  8  52;  Dec.  Dig.  8  9.*] 

12.  Justices  of  the  Peace  (8  171*)— Appeal 
— Natube. 

The  statutory  provision  that  on  appeal  to 
the  district  court  either  party  may  have  the 
benefit  of  all  legal  objections  made  in  justice 
court,  does  not  make  a  general  appeal  to  the 
district  court  a  mere  proceeding  to  correct  er- 
rors, since  that  would  conflict  with  the  other 
provision  that  such  appeal  shall  be  tried  de 
novo. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  88  655-657;  Dec  Dig.  8 
17L*] 
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13.  Mandamus  (8  31*)— Surjects  of  Relief 
—Judicial  Pboceedinqs. 

Mandamus  lies  to  compel  the  district  court 
to  proceed  in  a  case  of  which  it  has  acquired 
jurisdiction  by  a  general  appeal  from  a  munici- 
pal court. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  88  74,  75;  Dec  Dig.  8  31.*] 

Application  by  the  H.  L.  Griffin  Company 
for  a  writ  of  mandate  against  J.  A.  Howell, 
Judge  of  Weber  County  District  Court  Writ 
issued. 

J.  D.  Sheen,  for  plaintiff.  M.  E.  Wilson 
and  T.  D.  Johnson,  for  defendant. 

STRAUP,  J.  An  application  is  here  made 
for  a  writ  of  mandate.  The  H.  L.  Griffin 
Company  on  the  10th  of  March,  1908,  filed 
a  verified  complaint  in  the  municipal  court 
at  Ogden— a  court  which,  for  all  purposes 
of  this  proceeding,  may  be  denominated  a 
justice  court— against  George  A.  Vanderbeck, 
wherein  it  was  alleged  that  "the  plaintiff 
purchased  from  the  defendant  one  car  load 
of  onions  at  Toledo,  Ohio,  and  paid  therefor 
the  sum  of  $487;  that  said  defendant  un- 
dertook and  agreed  to  load  the  said  onions 
in  a  car  and  to  properly  pack  them  so  that 
they  could  be  safely  transported  to  the  city 
of  Ogden;  that  said  defendant  carelessly 
and  negligently  lined  said  car  with  paper  and 
failed  and  neglected  to  provide  proper  ven- 
tilation for  said  car,  by  reason  of  which  said 
onions  became  spoiled  and  unmarketable," 
to  plaintiff's  damage  in  the  sum  of  $200. 
An  affidavit  for  attachment  was  filed,  where- 
in it  was  averred  that  the  defendant  was 
indebted  to  the  plaintiff  in  the  sum  of  $200 
upon  a  contract  and  that  the  defendant  was 
a  nonresident.  A  writ  of  attachment  was 
issued  and  property  of  the  defendant  con- 
sisting of  money  in  the  sum  of  $210  was 
seized  at  Ogden.  There  was  no  personal 
service,  but  a  publication  of  summons.  On 
the  29th  of  June,  1908,  the  default  of  the  de- 
fendant was  entered  and  upon  the  evidence 
adduced  on  behalf  of  the  plaintiff  a  judg- 
ment was  entered  against  the  defendant  for 
the  sum  of  $200  and  $8.70  costs,  and  the 
attached  property  proceeded  against  in  sat- 
isfaction thereof.  On  the  22d  day  of  July, 
1908,  the  defendant  served  and  filed  a  writ- 
ten motion  and  notice,  in  which  he  stated 
that  he  appeared  specially  for  the  purpose 
of  the  motion,  to  vacate  and  set  aside  the 
judgment  on  the  ground  that  the  court,  when 
the  judgment  was  entered,  had  no  jurisdic- 
tion of  his  person  nor  of  his  property.  The 
motion  was  argued  by  counsel  for  the  re- 
spective parties  and  by  the  court  denied  on 
the  30th  day  of  July,  1908.  Thereupon  the 
defendant,  on  the  21st  day  of  October,  1908, 
took  a  general  appeal  to  the  district  court 
"from  the  judgment  therein  made,  and  en- 
tered In  said  municipal  court  on  the  29th 
day  of  June,  1908,  in  favor  of  the  plaintiff 
and  against  the  defendant,  and  from  the 
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whole  thereof."  After  the  papers  had  been 
transmitted  to  the  district  court  the  defend- 
ant, on  the  16th  day  of  December,  1908,  serv- 
ed and  filed  a  written  motion  and  notice 
(again  stating  he  appeared  specially  for  the 
motion)  to  discharge  the  attachment  thereto- 
fore Issued  by  the  municipal  court,  on  the 
ground  that  it  was  improperly  and  irregular- 
ly Issued,  in  the  particular  that  the  action 
was  not  one  upon  contract,  express  or  im- 
plied, but  in  tort,  "as  is  shown  by  the  com- 
plaint in  said  action."  This  motion  was 
argued  and  submitted  to  the  court  on  the 
9th  day  of  January,  1909.  On  the  18th  day 
of  November,  1909,  the  district  court  not  only 
discharged  tbe  attachment,  but  also  dismiss- 
ed the  action  and  refused  to  further  proceed 
with  the  case.  The  plaintiff  thereupon  ap- 
plied to  this  court  for  a  writ  of  mandate 
to  compel  the  district  court  to  reinstate  the 
case  and  to  proceed  with  it,  and  also  to 
reinstate  the  attachment. 

The  district  court  evidently  proceeded  on 
the  theory  that  in  the  complaint  a  cause  of 
action  in  tort  and  not  on  contract  was  al- 
leged; and  since  the  statute  permitted  an 
attachment  of  property  to  satisfy  an  indebt- 
edness or  demand  on  contract  only,  and  not 
in  tort,  the  municipal  court  was  not  author- 
ized to  issue  the  attachment,  and  for  that 
reason  the  district  court  dissolved  it.  It 
then  dismissed  the  action  on  the  theory  that 
since  there  was  no  service  on  the  defendant 
within  the  jurisdiction  of  the  court,  and  no 
appearance  made  by  him  before  Judgment,  a 
seizure  of  property  of  the  defendant  within 
the  jurisdiction  of  the  court  upon  a  writ 
of  attachment  properly  issued  on  an  indebt- 
edness or  demand  on  contract  was  essential 
to  confer  jurisdiction  on  the  municipal  court 
to  proceed  and  render  a  judgment,  which 
proceeding  in  such  case  became  a  proceed- 
ing in  rem,  and  since  the  municipal  court 
Improperly  Issued  the  writ,  and  was  with- 
out jurisdiction  to  render  a  judgment,  no 
jurisdiction  was  conferred  on  the  district 
court  by  the  appeal;  that  if  jurisdiction 
was  conferred,  it  was  lost  when  the  district 
court  dissolved  the  attachment,  the  proceed- 
ing being  one  in  rem;  that  the  court  was 
then  without  Jurisdiction  to  further  proceed 
in  the  action  because  it  had  no  jurisdiction 
of  the  person  of  the  defendant,  notwith- 
standing the  general  appeal,  so  as  to  ren- 
der a  personal  judgment  against  him;  and 
that  even  though  it  had  acquired  such  juris- 
diction, still  the  district  court  was  not  au- 
thorized to  convert  the  proceeding  character- 
ized in  rem  In  the  municipal  court  into  an 
action  in  personam  in  the  district  court. 

The  ruling  made  by  the  district  court' dis- 
solving the  attachment  is  not  reviewable  by 
us,  on  a  proceeding  of  this  kind,  except  to 
the  extent  in  which  jurisdictional  matters 
may  be  involved.  A  court  having  conferred 
upon  it  jurisdiction  may  not  divest  itself  of 
jurisdiction  not  depending  upon  facts,  by 


an  erroneous  decision  on  matters  of  law  that 
it  has  no  jurisdiction.  The  complaint  in 
the  municipal  court,  though  brief  and  some- 
what incomplete  in  some  particulars,  yet 
characterized  the  action  as  one  on  contract 
and  not  in  tort.  But  in  considering  the  Ju- 
risdictional matters  in  that  respect  we  think 
too  much  stress  was  laid  on  the  complaint. 
To  entitle  a  plaintiff  to  a  writ  of  attachment 
the  nature  and  amount  of  the  indebtedness^ 
whether  upon  a  judgment  or  a  contract  ex- 
press or  implied,  are  required  to  be  stated 
in  an  affidavit  to  be  filed  by  him  or  in  his 
behalf.  An  affidavit  was  filed  on  behalf  of 
the  Griffin  Company  in  which  were  stated 
the  amount  of  the  indebtedness,  and  its  na- 
ture to  be  on  contract  To  what  extent  a 
verified  complaint  may  be  looked  to  for  the 
purpose  of  disputing  or  aiding  averments 
in  the  affidavit  need  not  now  be  considered. 
It  may  be  that  a  variance  between  essential 
averments  of  the  affidavit  and  the  complaint 
may  support  a  plea  In  abatement  or  a  mo- 
tion to  dissolve  the  attachment  But  it  is 
the  averments  of  the  affidavit,  not  the  com- 
plaint which  confer  the  power  to  issue  the 
writ;  and  it  is  the  seizure  of  property  of 
the  defendant  under  the  writ  and  within  the 
Jurisdiction  of  the  court  which  gives  it  con- 
trol over  the  res  and  the  power  to  proceed 
against  It.  Of  course  to  authorize  the  court 
to  properly  deal  with  and  dispose  of  it 
there  must  also  be  a  complaint,  as  in  an  ac- 
tion in  personam,  and  also  service  or  publi: 
cation  of  summons  as  by  the  statute  pro- 
vided. But  that  which  authorizes  the  sei- 
zure of  the  property  and  which  brings  the 
res  into  court  and  gives  it  control  of  it  is 
the  affidavit  and  writ  not  the  complaint 

A  proceeding  to  enforce  the  payment  of 
a  debt  or  demand  by  attachment  against  the- 
defendant's  personal  property  within  the 
Jurisdiction  of  the  court  partakes  in  its 
nature  and  character  of  a  proceeding  in 
rem  and  also  of  an  action  in  personam.  If 
the  defendant  is  served  within  the  Jurisdic- 
tion, or  appears  generally,  the  proceeding 
is  in  the  nature  of  a  personal  action.  He  is 
liable  in  such  case  to  a  personal  judgment 
if  the  indebtedness  is  established,  irrespective 
of  the  property  seized,  with  the  added  inci- 
dent that  the  property  attached  remains  lia- 
ble under  the  control  of  the  court  to  answer 
to  the  demand  established  against  the  de- 
fendant by  the  final  Judgement  of  the  court 
If  there  be  no  such  service  or  appearance  of 
the  defendant  then  the  proceeding  is  in 
its  nature  in  rem,  or,  more  accurately  speak- 
ing, quasi  in  rem,  the  only  effect  of  which 
is  to  subject  the  property  attached  to  the 
payment  of  the  demand  which  the  court  may 
find  to  be  due  to  the  plaintiff.  The  attach- 
ment does  not  bring  the  defendant  into  court 
Its  object  is  to  give  the  plaintiff  execution 
against  the  thing  attached.  And  where  there- 
is  no  service  within  the  Jurisdiction,  and  no- 
appearance,  the  judgment  of  course,  cannot 
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go  beyond  the  property  attached.  The  pro- 
ceeding in  such  case  being  against  the  prop- 
erty, if  the  attachment  be  set  aside  the  res 
is  gone;  and  if  there  be  no  service  or  ap- 
pearance, the  jurisdiction  of  the  court  to 
further  proceed  is  also  gone.  If,  however, 
the  defendant  has  been  served,  or  has  gen- 
erally appeared  in  the  case,  its  jurisdiction 
is  retained  though  the  attachment  is  dis- 
solved. These  views  are  statements  of  mere 
elementary  principles  and  are  supported  by 
the  following  authorities  and  cases:  BTown 
on  Jurisdiction,  SI  59,  71,  72;  Bailey  on  Ju- 
risdiction, S8  220,  221;  Cooper  v.  Reynolds, 
10  Wall.  308,  19  L.  Ed.  931;  Freeman  v. 
Alderson.  119  U.  S.  185,  7  Sup.  Ct  165,  30 
Li.  Ed.  372;  Pennoyer  v.  Neff,  95  U.  S.  714, 
24  L.  Ed.  565. 

From  what  has  been  said  by  us  it  neces- 
sarily follows  that  the  municipal  court  had 
jurisdiction  to  issue  the  attachment  and  to 
render  the  judgment  which  was  rendered  by 
it.  When  the  defendant  took  the  general 
appeal  from  that  judgment  to  the  district 
court,  undoubtedly  that  court  acquired  what- 
ever jurisdiction  was  possessed  by  the  mu- 
nicipal court.  When  it  dissolved  the  attach- 
ment its  power  to  proceed  against  the  prop- 
erty was  gone.  Here,  then,  is  it  strenuously 
asserted  that  since  the  action  was  in  rem 
and  the  res  gone,  the  jurisdiction  of  the 
court  to  further  proceed  in  the  case  was 
also  gone,  it  being  urged  that  the  defendant's 
appearing  in  the  municipal  court  and  seek- 
ing to  set  aside  the  judgment,  and  subse- 
quently taking  a  general  appeal  from  the 
judgment  and  the  whole  thereof  to  the  dis- 
trict court,  did  not  constitute  such  an  appear- 
ance in  the  case  as  to  give  the  district  court 
jurisdiction  of  his  person  so  as  to  render 
a  personal  judgment  against  him.  If  that 
be  true,  then  the  district  court  divested  it- 
self of  jurisdiction  by  an  erroneous  decision 
involving  jurisdiction  not  depending  upon 
facts,  but  solely  upon  a  misconception  of 
the  character  of  the  complaint  and  of  the 
law.  But  the  dissolution  of  the  attachment, 
whether  right  or  wrong,  did  not  divest  the 
court  of  jurisdiction  to  further  proceed. 
The  defendant's  appearance  in  the  municipal 
court  seeking  to  set  aside  the  judgment  was 
denominated  by  him  a  special  appearance 
only  for  such  purpose.  Of  course,  such  an 
appearance  would  not  relate  back  and  cure 
any  want  of  jurisdiction  which  might  have 
existed  at  the  time  of  the  entering  of  the 
judgment.  Still,  it  was  such  an  appearance 
in  the  case  as  would  render  the  judgment 
binding  upon  him,  unless  appealed  from, 
after  the  decision  of  the  court  refusing  to 
set  aside  the  judgment  on  the  defendant's 
motion,  though  there  was  a  want  of  juris- 
diction of  his  person  when  the  judgment 
was  entered.  And  it  has  been  held  that  an 
api>eal  taken  even  to  a  reviewing  court 
after  such  an  appearance  and  refusal  to 
set  aside  a  judgment  for  want  of  jurisdic- 


tion of  the  person  constitutes  a  general  ap- 
pearance, in  the  sense  that,  on  reversal  and 
remand  to  the  trial  court,  the  defendant  was 
in  court  for  the  purpose  of  further  proceed- 
ings, without  any  further  steps  to  bring  him 
into  court,  even  though  the  judgment  was 
reversed  on  the  ground  that  the  trial  court 
had  not  acquired  jurisdiction  of  the  person 
of  the  defendant  when  the  judgment  was 
rendered.  3  Cyc.  511;  Park  v.  Higbee,  6 
Utah,  414,  24  Pac.  524.  It  is  not  necessary 
to  determine  whether  such  an  appearance 
in  the  municipal  court  was  sufficient  to  con- 
stitute a  general  appearance  so  as  to  confer 
jurisdiction  of  the  person.  We  are  of  the 
opinion  that  the  general  appeal  from  the 
whole  of  the  judgment  to  the  district  court, 
thereby  transferring  the  whole  case  from 
the  municipal  court  to  the  district  court 
there  to  be  tried  anew,  constituted  a  gen- 
eral appearance  in  the  case,  and  conferred 
jurisdiction  on  the  district  court  to  render 
a  personal  judgment  against  the  defendant. 
In  an  appeal  taken  to  a  reviewing  court  to 
determine  the  case  upon  errors  of  law  com- 
mitted by  the  municipal  court  it  might  well 
be  that  the  appeal  taken  would  confer  no 
greater  jurisdiction  of  his  person  on  the 
appellate  court  than  was  possessed  by  the 
municipal  court;  and  In  the  event  of  a  re- 
versal and  remand  of  the  case  for  want  of 
jurisdiction  of  the  person  to  render  the 
judgment,  the  defendant  would  only  be  in 
court  for  the  purpose  of  further  proceedings 
on  remittitur.  But  under  our  statute  (Comp. 
Laws  1907,  §  3745),  it  is  provided  that  "all 
cases  appealed  to  the  district  court  shall 
be  heard  anew  in  said  court,"  and  that 
pleadings  In  the  district  court  may  be  amend- 
ed In  all  respects  in  the  same  manner  and 
upon  the  same  terms  as  provided  for  tbe 
amendment  of  pleadings  in  cases  originally 
commenced  in  the  district  court.  Under  such 
a  statute  a  general  appeal  from  a  final  judg- 
ment of  a  justice  or  municipal  court  to  tbe 
district  court  Invokes  the  jurisdiction  of  the 
latter  court  to  a  trial  de  novo  of  the  cause  on 
the  merits  in  the  same  manner  as  actions 
originally  commenced  in  the  district  court, 
and  constitutes  a  general  appearance  In  the 
case,  and  confers  jurisdiction  of  the  person 
on  that  court  8  Cyc.  510;  4  Enc.  L.  &  P. 
1038;  2  Enc  PI.  &  Pr.  614. 

What  was  the  jurisdiction  here  invoked 
by  the  general  appeal  of  the  defendant?  To 
merely  try  and  determine  the  question  wheth- 
er the  attachment  was  properly  Issued  and 
the  property  lawfully  seized?  If  the  dis- 
trict court  should  have  held  against  the  de- 
fendant on  that  question,  was  he  not  also 
entitled  to  have  fully  tried  and  determined 
the  question  of  indebtedness,  and  his  person- 
al obligation  and  liability  with  respect  to 
it?  We  think  so.  By  the  taking  of  sucb 
an  appeal  he  caused  the  judgment  of  the 
municipal  court  to  be  vacated  and  the  whole 
case  transferred,  and  the  pleadings,  all  no- 
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tlces,  motions,  and  other  papers  filed  In 
the  case,  and  a  certified  copy  of  the  docket, 
transmitted  to  the  district  court  <he  re  to  hear 
and  try  the  whole  case  de  novo.  We  need 
not  now  Inquire  Into  the  question  of  whether 
the  defendant  under  the  statute  could  have 
taken  a  special  appeal  on  a  question  of  law 
alone  as  may  be  done  under  the  California 
statutes,  nor  as  to  the  effect  of  such  an  ap- 
peal with  respect  to  an  appearance,  nor  the 
questions  to  be  tried  and  determined  on  that 
kind  of  an  appeal,  for  such  an  appeal  was 
not  taken.  Nor  is  it  necessary  to  determine 
the  effect  to  be  given  the  further  provision 
of  the  statute  that  "in  the  district  court 
either  party  may  have  the  benefit  of  all  legal 
objections  made  in  the  justice  court,"  ex- 
cept to  say  that  It  does  not  mean  what  is 
contended  for,  having  the  effect  of  making 
a  general  appeal  to  the  district  court  a  mere 
proceeding  in  error  conferring  upon  the  dis- 
trict court  the  power  only  to  review  and  cor- 
rect errors.  To  so  construe  that  provision 
of  the  statute  renders  it  in  direct  conflict 
with  the  other  provision  that-  "all  cases  ap- 
pealed to  the  district  court  shall  be  heard 
anew  in  said  court"  Any  further  construc- 
tion of  It  is  unnecessary  to  this  decision.  The 
ruling  which  the  municipal  court  made  re- 
fusing to  set  aside  the  judgment  was  not 
presented  to  the  district  court,  and,  besides, 
the  effect  of  such  ruling  was  entirely  re- 
moved when  the  general  appeal  was  taken 
which  Itself  not  only  set  aside  and  vacated 
the  judgment  in  the  municipal  court,  but 
also  transferred  the  whole  case  to  the  dis- 
trict court  The  defendant  by  thus  taking 
the  general  appeal  and  invoking  the  juris- 
diction of  the  court  upon  the  merits,  must 
be  held  to  have  made  a  general  appearance 
in  the  case,  and  thereby  conferred  jurisdic- 
tion of  his  person  on  that  court,  whose  legal 
duty  It  was  to  proceed  with  the  trial ;  and, 
upon  a  refusal,  mandamus  will  He  to  compel 
the  court  to  do  so.  Acker  v.  Superior  Court 
68  Cal.  245,  9  Pac.  109,  10  Pac.  416. 

In  this  view  of  the  case  the  seizure  and 
control  of  property  of  the  defendant  was  not 
essential  to  the  Jurisdiction  of  the  district 
court  to  proceed.  It  undoubtedly  had,  as 
did.  the  municipal  court  have,  jurisdiction 
of  subject-matter,  and  it  by  the  general  ap- 
pearance having  acquired  Jurisdiction  of  the 
person  of  the  defendant,  its  jurisdiction  to 
proceed  did  not  depend  upon  the  ruling  dis- 
solving the  attachment  Such  ruling,  under 
such  circumstances,  constituted  mere  error 
not  reviewable  and  not  capable  of  correction 
in  this  proceeding.  Our  mandate,  therefore, 
will  not  issue  to  reinstate  the  attachment  It 
will,  however,  issue  to  reinstate  the  case  and 
to  require  the  district  court  to  assume  ju- 
risdiction and  to  proceed  with  the  cause. 
It  is  so  ordered.  No  costs  allowed. 

FRICK,  C.  J.,  and  McCARTT,  J.,  concur. 


MURDOCK  v.  MURDOCH,  County  Treasurer, 
et  al. 

(Supreme  Court  of  Utah.    Jan.  17,  1911.) 

1.  Taxation  (§  254*) — Person  ax  Properit- 
Leoax.  Assessment— Taxes— Construction 
— '  'Owned'  '—Statute. 

Const,  art.  13,  f  10,  provides  that  all  per- 
sons In  the  state  shall  be  subject  to  taxation 
on  the  real  and  personal  property  "owned"  or 
used  by  them  within  the  territorial  limits  of 
the  authority  levying  the  tax,  and  Laws  1896, 
c.  129,  §  13  (Comp.  Laws  1907,  §  2515),  declares 
that  all  of  the  taxable  property  must  be  as- 
sessed in  the  county,  city,  or  district  in  which 
it  is  situated.  Held,  that  the  word  "owned." 
as  used  In  the  constitutional  provision,  does 
not  mean  that  the  property  was  owned  where 
the  owner  thereof  necessarily  resides,  but  that 
personal  property  must  be  considered  according 
to  the  legislative  construction  of  the  term  to  be 
"owned"  where  it  is  situated,  and  hence,  where 
a  band  of  sheep  had  never  been  within  the 
territorial  limits  of  a  city  during  the  period 
for  which  taxes  were  assessed,  they  were  not 
taxable  there. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  H  419-426;  Dec.  Dig.  |  254.*] 

2.  Taxation  (J  543*)  —  Answer  —  General 
Denial— Waiver. 

Where,  in  a  suit  to  recover  personal  taxes 
alleged  to  have  been  paid  under  protest,  de- 
fendant city  filed  a  general  denial,  but  at  the 
trial  did  not  contest  the  troth  of  the  facts  with 
respect  to  payment  of  the  taxes  under  protest, 
insisting,  instead,  that  such  facts  did  not  in 
legal  effect  amount  to  a  payment  under  pro- 
test the  denial  amounted  to  a  waiver  of  formal 
proof  of  the  fact  of  protest. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  |  543.*] 

3.  Taxation  ((  542*)— Payment  Under  Pbo- 
test— Form. 

Under  Comp.  Laws  1907,  |  2684,  author- 
izing the  payment  of  taxes  claimed  to  be  ille- 
gal under  protest  and  a  suit  to  recover  the 
same,  without  prescribing  the  form  of  protest, 
it  is  not  required  that  the  protest  be  in  writing 
or  in  any  particular  form,  it  being  sufficient 
if  the  payment  is  made  under  an  oral  protest 
given  to  the  collector  at  the  time  of  payment, 
and  by  him  entered  or  noted  on  the  record. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  88  1003-1005;  Dec  Dig.  8  542.*] 

Appeal  from  District  Court,  Fourth  Dis- 
trict; J.  E.  Booth,  Judge. 

Suit  by  James  S.  Murdock  against  Lav  ins 
Murdock,  Treasurer  of  Wasatch  County,  and 
others,  to  recover  certain  taxes  paid  under 
protest  Judgment  for  plaintiff,  and  defend- 
ant Heber  City  appeals.  Affirmed. 

J.  H.  McDonald,  H.  J.  Dinlnny,  and  Robert 
Anderson,  for  appellant  A.  C.  Hatch,  for 
respondent 

FRICK,  C.  J.  The  respondent  brought  this 
action  pursuant  to  the  provisions  of  section 
2684,  Comp.  Laws  1907,  to  recover  from  the 
defendants  Lavlna  Murdock,  as  treasurer  of 
Wasatch  county,  Utah,  and  from  Heber  City, 
a  municipal  corporation  of  said  county,  the 
amount  stated  in  his  complaint  upon  the 
ground  that  said  amount  was  paid  to  said 
Lavlna  Murdock  as  treasurer  under  protest 
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for  municipal  taxes  levied  by  said  city  for 
the  year  1909,  which  taxes,  it  Is  alleged, 
were  Illegal  and  void  because  the  sheep  upon 
which  all  of  said  taxes  were  levied  at  no 
time  were  within  the  corporate  limits  of 
said  Heber  City.  The  defendant  Lavlna 
Murdock  appeared  In  the  action  and  filed 
her  answer  to  the  complaint.  In  her  an- 
swer, among  other  things,  she  admitted  that 
she  collected  from  the  respondent  and  others 
who  had  for  the  purposes  of  the  suit  assign- 
ed their  claims  to  him  the  sum  of  $872.47; 
that  she  collected  the  said  sum  as  taxes 
which  were  levied  by  Heber  City  for  muni- 
cipal purposes  for  the  year  1909  upon  a  cer- 
tain number  of  sheep,  stating  the  number; 
that  said  sum  of  money  was  paid  by  the 
parties  paying  the  same  under  oral  protest 
made  at  the  time  of  payment,  and  such  pro- 
test she  at  such  tune  entered  upon  the  rec- 
ords of  said  county;  that  she  received,  and 
is  now  holding,  all  of  said  money  so  paid 
as  aforesaid  as  treasurer  of  said  county  In 
trust,  and  Is  ready  and  willing  to  pay  the 
same  Into  court,  or  to  make  such  disposition 
thereof  as  the  court  may  direct  Heber  City 
also  appeared,  and  in  its  answer  to  the  com- 
plaint admitted  that  the  respondent  and  his 
assignors  had  paid  the  amount  aforesaid  to 
said  Murdock  as  treasurer  for  taxes  levied 
by  sa Id  Heber  City  for  municipal  purposes 
for  the  year  1909,  that  said  taxes  were  levied 
on  certain  sheep  for  said  year,  and  that  none 
of  said  sheep  during  said  year  were  within 
the  territorial  limits  of  said  Heber  City.  The 
allegation  that  the  taxes  were  paid  under 
protest  was  denied  as  hereafter  stated.  The 
answer  of  Heber  City  also  contains  some 
affirmative  matter  which  under  the  view  we 
entertain  of  the  case  it  is  unnecessary,  to 
notice,  except  to  state  that  it  was  averred 
therein  that  the  respondent  and  his  assignors 
during  all  of  the  year  1909  were  residents 
of  Heber  City,  and  as  such  owned  the  sheep 
on  which  said  taxes  were  levied ;  that  while 
said  sheep  at  no  time  were  kept  or  were 
within  the  corporate  limits  of  said  city  they 
nevertheless  were  not  permanently  kept  or 
located  at  any  place,  but  "were  driven  from 
place  to  place  and  from  one  taxing  district 
to  another  for  grazing  purposes."  The  court 
disregarded  the  affirmative  matters  referred 
to,  and  hi  effect  entered  judgment  on  the 
pleadings  in  favor  of  respondent  and  against 
both  the  treasurer  and  said  Heber  City  for 
the  amount  admitted  by  them  in  their  an- 
swers as  aforesaid  Heber  City  alone  ap- 
peals. 

The  principal  question  for  determination 
Is  whether  the  taxes  Involved  in  this  action 
were  void  for  the  reason  that  the  sheep  upon 
which  the  same  were  levied  were  at  no  time 
within  the  corporate  limits  of  said  city,  al- 
though the  parties  who  owned  them  were 
residents  therein.  The  question  with  respect 
to  what  constitutes  the  situs  of  movable 
property  for  the  purpose  of  local  taxation 
Is  one  that  Is  usually,  but  not  always,  govern- 


ed by  some  constitutional  or  statutory  provi- 
sion. When  there  Is  such  a  provision,  the 
courts  have  no  power  save  to  construe  and 
enforce  the  same.  In  section  10  of  article 
13  of  the  Constitution  of  this  state  It  is  pro- 
vided that  "all  corporations  or  persons  in 
this  state,  or  doing  business  therein,  shall  be 
subject  to  taxation  for  state,  county,  school, 
municipal  or  other  purposes,  on  the  real  and 
personal  property  owned  or  used  by  them 
within  the  territorial  limits  of  the  authority 
levying  the  tax."  Pursuant  to  this  consti- 
tutional provision,  the  first  Legislature  of 
the  state  of  Utah  after  the  adoption  of  the 
Constitution  passed  an  act  entitled  "Revenue 
Act,"  of  which  section  18  is  material  here 
and  which  in  part  reads  as  follows:  "All  of 
the  taxable  property  must  be  assessed  in  the 
county,  city  or  district  In  which  It  Is  situ- 
ated." Laws  Utah  1896,  p.  428.  The  fore- 
going provision,  with  the  exception  of  the 
two  words  "of  the"  in  the  first  line,  was 
thereafter  carried  into  the  Revised  Statutes 
of  1898  as  section  2515,  and  now  constitutes 
a  portion  of  a  section  by  the  same  number 
In  the  Compiled  Laws  of  1907.  The  provi- 
sion has  therefore  been  In  force  continuous- 
ly since  1896,  when  It  was  first  adopted.  We 
thus  have  had  In  force  a  legislative  con- 
struction of  the  constitutional  provision, 
which,  so  far  as  we  are  aware,,  had  been  ac- 
quiesced in  for  nearly  15  years  when  this 
action  was  commenced.  Notwithstanding 
this,  however,  appellant's  counsel  contend 
that  the  term  "owned"  as  used  in  the  Consti- 
tution means  that  property  is  owned  where 
the  owner  thereof  resides.  As  we  have  seen, 
the  Legislature  has  applied  a  different  mean- 
ing to  the  term.  While  a  legislative  con- 
struction may  not  be  conclusive  upon  the 
courts,  yet  it  always  Is  entitled  to  respectful 
consideration,  and  may  under  certain  circum- 
stances be  of  great  weight  if  not  conclusive. 
We  are  of  the  opinion,  however,  that  the  in- 
terpretation which  the  Legislature  has  plac- 
ed upon  the  constitutional  provision  afore- 
said Is  the  correct  one.  In  view  of  the  un- 
iversal rule  that  real  property  has  always 
been  subject  to  taxation  at  the  place  where 
situated,  there  can  be  no  doubt  that  the 
term  "owned,"  as  used  in  the  Constitution, 
has  reference  to  the  place  where  the  proper- 
ty is,  and  not  to  where  the  owner  may  re- 
side. That  is,  the  language  that  corporations 
and  persons  shall  be  subject  to  taxation 
"on  the  real  and  personal  property  owned  or 
used  by  them  within  the  territorial  limits," 
etc.,  refers  to  the  place  where  the  property 
Is  situated,  and  not  to  the  home  or  place 
of  residence  of  the  owner.  So  far  as  real 
property  is  concerned,  there  can  be  no  doubt 
that  such  Is  the  meaning.  Nor  do  we  think 
there  is  any  doubt  with  regard  to  personal 
property.  If  it  had  been  Intended  to  fix  the 
place  of  taxation  at  the  place  where  the 
owner  lived,  then  It  was  needless  to  add  the 
words  "or  used"  after  the  word  "owned." 
If  "owned"  referred  to  the  owner  and  his 
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place  of  residence,  why  say  "or  used"?  It  Is 
easy  to  perceive  that  an  owner  of  personal 
property  may  live  in  one  place  and  be  the 
owner  of  movable  property  which  is  used  at 
some  other  place.  In  order,  therefore,  to 
avoid  all  misconception  with  regard  to  the 
place  where  such  property  is  taxable,  the 
place  of  taxation  was  fixed  at  the  place 
where  it  was  used.  Under  the  constitutional 
provision,  therefore,  the  place  where  the 
owner  resides  is  not  of  controlling  impor- 
tance, but  the  controlling  question  always 
is,  Where  is  the  property  situated?  When 
that  place  is  ascertained,  the  inquiry  ends. 
We  are  of  the  opinion,  therefore,  that  the 
sheep  were  not  assessable  or  taxable  in  He- 
tier  City  because  none  of  them  at  any  time 
during  the  year  1909  were  within  the  "ter- 
ritorial limits"  of  said  city.  From  this  it 
necessarily  follows  that  the  taxes  in  ques- 
tion were  levied  without  legal  authority  and 
hence  are  void. 

The  contention  that  the  sheep  were  not 
kept  in  any  one  place,  but  were  constantly 
being  moved  or  driven  from  one  place  to 
another,  and  thus  could  not  be  assessed  for 
local  purposes  at  any  place,  is  for  the  pur- 
poses of  this  case  wholly  immaterial.  Under 
the  constitutional  provision,  the  sheep  no 
doubt  were  assessable  for  local  as  well  as 
for  state  or  general  purposes  somewhere.  It 
is,  however,  not  material  now  to  determine 
where  that  place  was.  It  Is  enough  for  the 
purposes  of  this  decision  to  determine,  as 
we  have,  that  Heber  City  was  not  the  prop- 
er place. 

Counsel  for  Heber  City,  however,  make  the 
further  contention  that  the  court  erred  in 
rendering  judgment  because  in  the  answer 
of  said  city  it  was  denied  that  the  taxes 
were  paid  under  protest  This  denial  was 
not  specific.  It  was  one  of  those  general 
denials  where,  after  the  pleader  had  refer- 
red to  such  specific  allegations  of  the  com- 
plaint as  he  deemed  proper  to  do,  he,  quot- 
ing his  own  language,  "denies  each  and  every 
allegation  in  plaintiff's  complaint  *  *  * 
not  herein  specifically  admitted."  It  Is  not 
contended,  nor  do  we  hold,  that  such  an  an- 
swer is  not  entirely  proper  and  sufficient 
Indeed,  we  hold  that  it  is  proper  and  suffi- 
cient to  put  in  issue  all  of  the  allegations 
that  are  denied  in  that  way.  In  this  case 
we  are  of  the  opinion,  however,  that  it  was 
not  Intended  by  the  general  denial  aforesaid 
to  put  in  issue  any  material  fact  which  was 
alleged  in  the  complaint  with  respect  to  the 
protest  for  the  following  reasons:  As  we 
have  seen,  there  are  two  defendants  and  two 
separate  answers  were  filed.  The  county 
treasurer  in  her  answer  specifically  set  forth 
the  acts  which  respondent  contends  constitut- 
ed payment  under  protest  and  left  it  for 
the  court  to  determine  whether  as  a  matter 
of  law  the  facts  so  pleaded  amounted  to  a 
payment  under  protest    When  the  matter 


came  on  for  hearing  with  respect  to  the 
legal  effect  of  the  pleadings,  the  record  dis- 
closes that  in  addition  to  the  statements 
contained  in  the  pleadings,  all  the  parties  to 
the  action  made  some  admissions  not  spe- 
cifically contained  therein.  From  the  record, 
it  is  reasonably  clear  that  counsel  for  Heber 
City  did  not  at  that  time  contest  the  truth 
of  the  facts  with  respect  to  the  payment 
under  protest  but  what  they  insisted  upon 
was  that  the  facts  as  averred  by  the  treasur- 
er, and  as  contended  for  by  respondent  did 
not  in  legal  effect  amount  to  a  payment 
under  protest  In  other  words,  payment 
under  protest  was  disputed  only  because 
counsel  for  Heber  City  contended  that  the 
facts  as  pleaded  in  contemplation  of  law  did 
not  constitute  payment  under  protest  We 
have  no  doubt  that  if  counsel  for  Heber 
City  in  the  court  below  had  contended  that 
the  facts  with  respect  to  the  protest  as 
pleaded  by  the  county  treasurer  were  untrue, 
respondent's  counsel  would  have  made  formal 
proof  with  respect  thereto.  We  are  also  of 
the  opinion  that,  in  view  of  what  is  dis- 
closed by  the  record,  counsel  for  Heber  City 
In  effect  waived  formal  proof  with  reepect 
to  the  protest  In  view  of  this,  it  would  be 
unfair  to  permit  Heber  City  now  to  take  the 
position  that  the  facts  were  disputed  rather 
than  that  the  only  controversy  was  whether 
the  facts  if  true  constituted  payment  under 
protest  as  a  matter  of  law.  Further,  we 
are  of  the  opinion  that  under  the  provisions 
of  section  2684,  Comp.  Laws  1907,  the  pay- 
ments as  made  by  appellant  and  his  as- 
signors as  the  same  were  by  the  treasurer 
noted  on  the  tax  records  constituted  a  pay- 
ment under  protest  No  particular  form  of 
protest  Is  required  by  the  statute.  Nor  is  it 
required  that  a  protest  be  in  writing.  From 
the  facts  as  admitted  by  the  treasurer,  she 
clearly  understood  that  that  portion  of  the 
taxes  which  were  claimed  by  Heber  City 
were  paid  under  protest  because  they  were 
claimed  to  be  Illegal  for  the  reason  that  the 
sheep  upon  which  they  were  levied  at  no 
time  were  within  the  territorial  limits  of  said 
city.  What  more  could  be  required?  When 
the  statute  prescribes  no  special  conditions 
in  making  a  protest  it  would  seem  that  the 
courts  can  require  none. 

In  conclusion  we  remark  that,  if  It  were 
conceded  that  the  court  committed  error  in 
rendering  judgment  over  the  general  denial 
of  the  protest  yet,  In  view  of  the  whole 
record  to  which  reference  has-  been  made, 
we  are  thoroughly  convinced  that  such  an 
error  was  technical  merely,  and  in  no  way 
affected  any  of  the  substantial  rights  of  the 
appellant 

The  judgment  therefore  ought  to  be,  and 
it  accordingly  is,  affirmed,  with  costs  to 
respondent. 

McCARTY  and  STRAUP,  JJ.t  concur. 
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MEYER  et  al.  v.  LINCOLN  REALTY  CO. 
(Civ.  766.) 

(Court  of  Appeal,  First  District.  California. 
Dec.  6,  1910.   Rehearing  Denied  by  Su- 
preme Court  Feb.  2, 1911.) 

Specific  Pebfobmancb  (§  30*) — Cebtaintt  of 
Contract. 

A  contract  to  lease  for  10  years  at  an 
"average  monthly  rental  of  $845  per  month  to 
be  graduated"  is  too  vague  and  uncertain  to  be 
specifically  performed ;  it  not  being  shown  how 
the  rental  is  to  be  graduated. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  8i  83-85 ;  Dec.  Dig.  8  30.*] 

Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  J.  M.  Seawell,  Judge. 

Action  by  Milton  Meyer  and  another,  co- 
partners, against  the  Lincoln  Realty  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiffs appeal.  Affirmed. 

M.  H.  Wascerwitz,  for  appellants.  Deam- 
er  &  Stetson,  for  respondent 

KERRIGAN,  J.  This  Is  an  appeal  from  a 
judgment  rendered  upon  the  refusal  of  the 
plaintiffs  to  amend  their  complaint  after  the 
demurrer  of  the  defendant  thereto  had  been 
sustained. 

After  some  formal  allegations  and  a  de- 
scription of  the  property  involved  in  this 
litigation,  the  complaint  sets  forth:  That  on 
September  30,  1908,  the  defendant  agreed 
with  the  plaintiffs  to  let,  lease,  and  demise 
to  them  a  certain  store  in  a  certain  building 
to  be  erected  on  Marker  street  in  San  Fran- 
cisco, which  said  agreement  is  as  follows' 
"San  Francisco,  Cal.,  Sept  30th,  1908.  Re- 
ceived of  Feet  &  Meyer  the  sum  of  five 
hundred  (500)  dollars,  deposit  to  secure  lease 
of  store  No.  6,  19:5x235  from  westerly  wall 
of  emporium,  for  a  period  of  ten  (10)  years 
from  the  date  of  possession  at  an  average 
monthly  rental  of  $845.  per  month  to  be 
graduated,  with  cash  deposit  of  five  thou- 
sand (5,000)  dollars  to  be  paid  upon  the  ex- 
ecution of  lease,  upon  which  seven  per  cent 
<7%)  interest  is  to  be  allowed;  both  princi- 
pal and  interest  to  be  returned  in  equal 
monthly  installments  covering  a  period  of  ten 
(10)  years.  Lease  to  be  delivered  on  or  be- 
fore October  1st  and  to  be  executed  on  or 
before  October  3rd,  1908.  Lincoln  Realty 
Co,  by  A.  O.  Stewart,  Sec.  [Corporation 
Seal.]"  That  upon  the  execution  of  said  agree- 
ment the  plaintiffs  paid  to  the  defendant 
$500,  the  sum  acknowledged  to  have  been  re- 
ceived therein.  That  after  the  making  of 
this  agreement,  to  wit,  on  October  1,  1908, 
the  parties  agreed  upon  all  the  terms  and 
•conditions  of  a  lease,  but  that  the  defendant, 
without  any  reason  or  cause  therefor  refused 
to  execute  it.  The  complaint,  after  further 
alleging,  among  other  formal  matters,  the 
willingness  and  ability  of  the  plaintiffs  to 
perform  the  covenants  of  the  lease  on  their 
part,  concludes  with  a  prayer  for  a  de- 
cree, directing  that  a  lease  embodying  the 


terms  of  the  agreement  be  executed  by  the 
defendant,  and  that  it  be  specifically  en- 
forced. The  lease  upon  which  It  is  alleged 
the  parties  agreed,  not  being  signed  by  the 
defendant,  is  within  the  statute  of  frauds 
and  Is  void. 

Passing  the  question  of  whether  or  not  the 
receipt,  considered  as  a  contract,  contains- 
all  its  essential  terms  expressed  with  such 
a  degree  of  certainty  as  to  be  valid  under  the 
statute  of  frauds  (Brown  on  Stat  Frauds,  § 
371;  2  Kent's  Comm.  511),  we  think  with  the 
defendant  that  it  is  plainly  too  vague  and  un- 
certain to  be  capable  of  specific  enforcement. 
It  is  a  well-settled  principle  of  law  that  a  con- 
tract, to  be  susceptible  of  specific  enforce- 
ment, must  be  certain  and  unequivocal  in  all 
its  essential  terms.  Atwood  v.  Cobb,  16 
Pick.  (Mass.)  227,  26  Am.  Dec.  657,  and  note; 
Smith  v.  Taylor,  82  Cal.  533,  23  Pac.  217; 
26  Am.  &  Eng.  Ency.  of  Law,  21.  The  receipt 
calls  for  an  average  monthly  rental  of  $845 
per  month,  to  be  graduated,  and  it  is  mani- 
fest, therefore,  that  the  contract,  in  so  far 
ae  the  installments  of  the  rent  and  the  times 
of  payment  are  concerned,  is  incomplete  and 
uncertain.  For  example,  how  much  a  month 
was  to  be  paid  for  the  first  year?  Was  it,  as 
claimed  by  the  plaintiff,  $600,  with  a  credit 
each  month  of  a  proportion  of  the  $5,000  to 
be  deposited  as  security  for  the  lease,  or  was 
it  some  other  amount?  This  question  cannot 
be  answered  from  the  face  of  the  receipt 
standing  alone.  At  the  time  of  drawing  this 
receipt  the  amount  of  rent  to  be  paid  per 
month  was  a  matter  to  be  settled  at  some  fu- 
ture negotiation  between  the  parties.  The 
view  that  this  receipt  is  too, vague  and  un- 
certain to  be  specifically  enforced  is  support- 
ed by  the  authorities. 

In  Morrison  v.  Rosslgnol,  5  Cal.  65,  the 
rent  was  to  be  fixed  according  to  the  value 
of  the  property  involved;  and  it  was  held 
that  a  court  of  equity,  always  being  chary 
of  its  power  to  decree  specific  performance, 
would  withhold  the  exercise  of  Its  Jurisdic- 
tion in  that  regard  when,  as  there,  no  certain 
basis  for  the  payment  of  rent  could  be  ascer- 
tained from  the  face  of  the  lease.  So,  where 
a  part  of  the  purchase  price  of  a  piece  of  real 
estate  was  to  be  covered  by  a  mortgage,  and 
the  contract  of  sale  failed  to  specify  how 
long  the  mortgage  was  to  run,  or  what  rate 
of  interest  the  sum  of  money  thereby  secured 
was  to  bear,  it  was  held  that  such  an  agree- 
ment was  too  uncertain  to  support  a  Judg- 
ment for  specific  performance.  Burnett  v. 
Kullak,  76  Cal.  535,  18  Pac.  401.  So  in  Gel- 
ston  v.  Sigmund,  27  Md.  834,  an  agreement 
to  allow  a  tenant  to  retain  possession  of  cer- 
tain property  upon  paying  the  same  rent  the 
landlord  might  be  able  to  obtain  from  oth- 
ers was  held  not  to  be  such  an  agreement  as 
a  court  of  equity  will  enforce  because  it 
lacked  certainty.  See,  also,  Smith  v.  Taylor, 
82  Cal.  541.  23  Pac.  217;  Potts  v.  Whitehead, 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexee 


Digitized  by 


Goc 


334 


113  PACIFIC  REPORTEB 


(Cal. 


20  N.  J.  Eq.  55;  Huff  v.  Sbephard,  58  Mo. 
242;  Fry,  6pec.  Perf.  §  1601,  p.  670. 
The  judgment  is  affirmed. 

We  concur:   COOPER,  P.  J.;  HALL,  J. 


CALIFORNIA  NAT.  BANK  ▼.  WELDON. 
(Civ.  766.) 

(Court  of  Appeal,  Third  District,  California. 
Dec.  8,  1910.    Rehearing  Denied  by 
Supreme  Court  Feb.  6,  1911.) 

1.  Evidence  (8  183*)— Secondary  Evidence 
— Sufficiency  of  Pbedicatb. 

Where  secondary  evidence  of  the  contents 
of  a  lost  instrument  is  sought  to  be  introduced 
by  a  party,  he  must  show  that  he  has  exhaust- 
ed in  a  reasonable  degree  all  accessible  sources 
of  information  and  means  of  discovery  of  the 
instrument,  and  he  must  show  a  diligent  and 
bona  fide  search  for  the  instrument  in  the  place 
where  it  belongs,  or  is  most  likely  to  be  found. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  8§  605-637;  Dec.  Dig.  8  183.*] 

2.  Evidence  (8  187*)  —  Appeal  and  Ebbob 
(§  970*)— Secondaby  Evidence— Sufficien- 
cy of  Predicate. 

The  sufficiency  of  the  proof  of  loss  of  an 
instrument  to  admit  secondary  evidence  of  its 
execution  and  contents  is  left  to  the  discretion 
of  the  trial  judge,  and  his  ruling  in  admitting 
secondary  evidence  will  not  be  disturbed,  unless 
the  proof  is  manifestly  insufficient  to  warrant 
secondary  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  88  674,  675;  Dec.  Dig.  8  187;*  Ap- 

ral  and  Error,  Cent.  Dig.  8  3850;  Dec.  Dig. 
970.*] 

3.  Appeal  and  Ebbob  (8  992*)  —  Re  view— 
Question  of  Facts— Secondaby  Evidence 
—Sufficiency  of  Pbedicate. 

Where  there  is  some  evidence  tending  to 
show  the  loss  of  an  instrument  so  as  to  permit 
secondary  evidence  of  its  execution  ana  con- 
tents, the  court  on  appeal  will  not  review  its 
sufficiency  in  the  absence  of  the  slightest  evi- 
dence to  contradict  the  fact  of  loss. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  3850;  Dec  Dig.  f  992.*] 

4.  Bills  and  Notes  (§  526*)  — Loss  of 
Check— Evidence. 

The  rule  governing  the  sufficiency  of  the 
evidence  of  the  loss  of  a  check  to  excuse  pre- 
sentment and  notice  of  dishonor,  if  they  may 
be  excused,  is  the  same  as  the  rule  governing  the 
admission  of  secondary  evidence  to  prove  the 
execution  of  an  instrument  on  proof  of  loss. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  8  526.*] 

5.  Bills  and  Notes  (8  397*)— Ciiecks— Pbe- 
sentmknt— Notice  of  Dishonob— Excuse. 

Where  presentment  of  a  check  is  excused, 
notice  of  dishonor  is  also  excused. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  88  1029-1044;  Dec.  Dig.  8 
397.*] 

6.  Bills  and  Notes  (8  897*)— Checks— Pbe- 
sentment— Notice  of  Dishonob— Excuse. 

Under  Civ.  Code,  88  3213,  3255,  the  drawer 
and  indorsers  of  a  check  are  exonerated  by  de- 
lay in  presentment  only  to  the  extent  of  the 
injury  suffered  thereby,  and  the  loss  of  a  check 
before  presentment  excuses  presentment  and  no- 
tice of  dishonor,  and  the  owner  of  a  check 
which  was  lost  before  presentment  to  the  bank 
on  which  it  was  drawn  may  on  filing  the  in- 
demnity bond  required  by  section  34lS  recover 


thereon  against  the  drawer  who  suffered  no  in- 
jury, the  bank  on  which  the  check  was  drawn 
being  at  all  times  solvent,  and  the  drawer  hav- 
ing money  there  to  meet  the  check. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  81  1029-1044;  Dec.  Dig.  8 
397.*] 

Appeal  from  Superior  Court,  Mendocino 
County;  J.  Q.  White,  Judge. 

Action  by  the  California  National  Bank 
against  T.  J.  Weldon.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Weldon  &  Held,  for  appellant.  George  & 
Hinsdale  and  Mannon  &  Mannon,  for  re- 
spondent 

CHIPMAN,  P.  J.  The  action  is  to  recover 
the  amount  of  a  lost  check  drawn  by  defend- 
ant upon  Commercial  Bank  of  Uklah  and 
payable  to  J.  B.  Melton  or  order  for  $2,000. 
Judgment  is  prayed  for  the  said  amount  of 
$2,000,  with  legal  Interest  from  September 
20,  1909. 

A  demurrer  for  insufficiency  of  facts  and 
for  uncertainty  was  overruled,  and  defend- 
ant answered,  denying  specifically  most  of 
the  averments  of  the  complaint,  avers  that 
be  has  offered  to  draw  a  duplicate  check  for 
said  amount  "on  condition  that  due  and 
proper  presentation  of  the  original  thereof 
be  made  to  said  Commercial  Bank  of  Ukiah." 
and,  if  not  paid  when  thus  presented,  defend- 
ant will  pay  the  same  on  notice  of  nonpay- 
ment, or  will  issue  a  duplicate  check;  avers 
also  that  he  has  not  paid  the  amount  of 
said  check,  "and  he  now  refuses  to  do  so 
and  has  at  all  times  refused  to  do  so  unless 
assured  that  he  will  not  be  called  upon  to 
again  pay  the  same,  and  this  defendant  is 
now  unwilling  and  at  all  times  has  been  un- 
willing to  accept  from  said  plaintiff  any 
bond  or  indemnity  conditioned  as  set  out  in 
plaintiff's  first  amended  complaint" 

Defendant  then  sets  forth  special  defenses, 
covering  some  75  folios  of  the  transcript, 
whlcn  may  be  briefly  summarized: 

(1)  That  Melton,  the  payee  of  the  check, 
made  no  other  or  further  indorsement-  than 
as  alleged  in  the  complaint,  and  that  it  was 
the  only  indorsement  thereon ;  that  no  notice 
of  the  alleged  loss  of  said  check  was  ever 
given  by  plaintiff,  or  other  person,  to  the 
Ukiah  bank,  the  drawee  therein  named,  or 
to  any  other  person,  except  that  on  Decem- 
ber 26, 1907,  defendant  was  notified  that  said 
check  was  lost  in  the  malls,  and  no  notice 
prior  thereto  was  given  defendant,  nor  was 
said  Uklah  bank  ever  notified  to  refuse  pay- 
ment 

(2)  "Alleges  that  on  the  12th  day  of  Sep- 
tember, 1907,  he  (defendant)  drew  his  check 
No.  730.  on  the  Commercial  Bank  of  Ukiah, 
in  the  county  of  Mendocino,  state  of  Cali- 
fornia, for  $2,000,  payable  to  one  J.  B.  Mel- 
ton or  order ;"  that  at  no  time  did  defendant 
request  or  direct  plaintiff  to  pay  said  check. 
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(3)  Alleges  the  Issuance  of  said  check  as 
last  above  stated ;  that  at  said  time  to  and 
Including  November,  1907,  defendant  had 
sufficient  funds  in  said  bank  to  pay  the  same 
and  on  presentation  said  check  would  have 
been  paid  at  any  time  since  said  September 
12.  1907,  "and  up  to  the  present  time" ;  that 
said  bank  has  at  all  said  times  been  solvent 
and  would  have  paid  said  check  on  presenta- 
tion, but  plaintiff  has  failed  to  present  the 
same. 

(4)  Alleges  the  Issuance  of  said  check; 
that  defendant  had  at  all  times  in  said  bank 
funds  to  pay  the  same  upon  presentation  and 
presentation  has  not  been  prevented  by  any 
cause  whatever,  but  the  same  has  never 
been  presented  for  payment  to  said  bank; 
that  defendant  has  never  been  notified  that 
payment  was  refused  by  said  bank  or  has 
been  dishonored  and  no  notice  of  dishonor 
has  been  given  defendant  and  such  notice 
was  not  excused;  and  that  defendant's  res- 
idence was  well  known  to  plaintiff. 

(5)  Alleging  the  foregoing  facts,  defendant 
sets  forth  a  further  defense  that  about  Sep- 
tember 12,  1907,  when  he  Issued  said  check, 
the  condition  of  the  banks  in  the  state  "was 
such  as  to  cause  serious  apprehension  and 
alarm  to  the  depositors  therein,  and  this  de- 
fendant, as  a  depositor  In  the  Commercial 
Bank  of  Cklah,  did  feel  unwilling  to  retain 
therein  any  sum  largely  in  excess  of  $2,000"  ; 
that  he  made  inquiries  of  said  bank  during 
the  months  of  September  and  October,  1907, 
and  was  told  that  said  check  had  not  been 
presented;  that  being  unwilling  to  leave  in 
said  bank  any  sum  in  excess  of  $2,000,  and 
because  said  check  had  not  been  presented 
for  payment,  he  drew  out  of  said  bank  vari- 
ous sums  aggregating  $3,000,  and  on  October 
31, 1907,  deposited  $1,831.03  In  the  California 
Safe  Deposit  &  Trust  Company,  which,  by 
reason  of  its  failure,  was  lost  to  defendant 

(6)  Alleges  many  of  the  foregoing  facts 
and  particularly  the  facts  last  above  set 
forth  and  presenting  substantially  the  same 
defense  as  therein  set  forth. 

(7)  A  similar  defense  is  repeated,  by  way 
of  counterclaim,  further  alleging  that  said 
California  Safe  Deposit  &  Trust  Company  is 
insolvent  and  that  he  had  lost  the  whole  of 
said  $1,831.03. 

(8)  Likewise  sets  forth  substantially  the 
same  defense  by  way  of  cross-complaint  stat- 
ing further  that  defendant  has  at  no  time 
received  any  part  of  said  $1,831.03,  but  the 
whole  thereof  has  been  lost  to  him  and  he 
has  been  damaged  in  that  amount 

Defendant  prays  that  plaintiff  take  noth- 
ing by  its  action  and  that  he  recover  judg- 
ment against  plaintiff  for  the  sum  of  $1,831.- 
03,  with  legal  interest  from  October  31,  1907. 

A  motion  was  made  to  strike  out  all  that 
part  of  the  answer  relating  to  the  counter- 
claim and  cross-complaint  on  the  ground 
that  the  same  Is  redundant  irrelevant  and 
not  pertinent  to  any  issue  presented  in  the 
complaint   Plaintiff  also  demurred  to  cer- 


tain portions  of  the  answer.  These  portions 
are  designated  In  the  motion  by  certain  lines 
and  pages  of  the  answer,  as  filed  in  the 
action,  but  they  are  not  identified  by  refer- 
ence to  folios  or  lines  in  the  printed  tran- 
script It  sufficiently  appears,  however,  that 
the  motion  Is  aimed  at  the  averments  touch- 
ing the  counterclaim  and  cross-complaint, 
while  the  demurrer  runs  to  certain  aver- 
ments in  all  the  several  causes  of  defense 
except  the  first  The  motion  was  granted 
and  the  demurrer  sustained.  The  cause  was 
tried  by  a  Jury  and  plaintiff  had  the  ver- 
dict on  which  judgment  was  entered  for  the 
amount  claimed  in  the  complaint.  Defend- 
ant appeals  from  this  judgment  and  from 
the  order  denying  his  motion  for  a  new  trial. 

Defendant  was  called  as  a  witness  for 
plaintiff  and  testified  that  he  drew  a  check 
dated  September  12,  1907,  on  Commercial 
Bank  of  Ukiah,  In  favor  of  J.  B.  Melton,  for 
$2,000,  and  mailed  It  to  him  at  Klamath 
Falls.  The  check  stub  Identified  by  witness 
showed  that  the  number  of  the  check  was 
730,  drawn  in  favor  of  J.  B.  Melton,  and 
was  dated  September  12,  1907.  Defendant, 
in  due  course  of  mail,  received  a  letter  from 
Melton,  of  date  December  6,  1907,  acknowl- 
edging receipt  of  the  check,  and  stating  that 
he  cashed  it  on  September  20,  1907,  at  the 
Klamath  County  Bank;  also  stating  that 
he  had  been  notified  by  the  bank  that  the 
check  was  lost,  adding:  "Please  look  this 
matter  up  and  let  me  know  at  once." 

Witness  Martin,  cashier  of  the  Klamath 
County  Bank,  testified  that  the  bank  receiv- 
ed a  check  for  $2,000,  draw  by  defendant 
on  Commercial  Bank  of  Ukiah,  about  Sep- 
tember 20,  1907,  on  which  the  bank  paid  the 
payee,  Melton,  Its  face  value.  It  also  appear- 
ed from  the  testimony  of  this  witness  that 
this  check,  with  two  other  remittances,  was 
sent  to  plaintiff,  and  acknowledgment  of  its 
receipt  by  plaintiff  was  returned  of  date  Sep- 
tember 23,  1907.  Assistant  Cashier  Brown  of 
plaintiff  bank,  who  had  charge  of  all  the 
bank  correspondence  and  the  general  routine 
of  the  business,  testified  that  upon  receipt 
of  the  check  plaintiff  credited  the  Klamath 
County  Bank  on  September  22d,  and  on  Sep- 
tember 23d,  a  letter  of  remittance  was  sent 
to  the  Bank  of  Ukiah,  inclosing  the  check  in 
question  and  two  others,  one  for  $15.50  and 
one  for  $29.37.  A  copy  of  this  letter  is  in 
evidence.  The  witness  testified:  "I  do  not 
know  where  the  check  in  controversy  is.  At 
the  time  the  check  was  sent  to  the  Bank  of 
Ukiah,  a  letter  of  Instructions  was  sent  also, 
of  which  I  have  a  copy,  the  original  being 
lost  in  transit,  and  it  was  never  heard  from 
again,  although  we  have  endeavored  to  trace 
it  and  locate  it."  Plaintiff,  hearing  nothing 
from  its  remittance,  sent  to  the  Bank  of 
Ukiah  what  is  called  a  "tracer,"  informing 
the  bonk  of  the  remittance  of  September  23d 
and  asking  for  reply,  to  which  on  October 
3,  1907,  the  bank  answered  "this  above  rem. 
must  have  gone  astray,  as  we  have  not  re- 
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celved  it"  Plaintiff  the  next  day  sent  In- 
demnity bonds,  covering  security  for  the 
three  remittances  and  asking  the  bank  to  ob- 
tain duplicate  checks  from  the  drawers  as 
all  three  remittances  were  lost.  October  8, 
3907,  the  Bank  of  Uklah  reported  sending  du- 
plicate check  for  one  of  the  remittances,  but 
stating  that  the  other  parties  were  unknown 
there  and  asking  further  information.  It 
appears  that  the  $2,000  check  was  listed  at 
plaintiff  bank  as  having  been  drawn  by  F.  H. 
Sheldon  by  mistake  of  the  clerk  In  decipher- 
ing the  name  of  the  drawer.  Thereupon 
considerable  correspondence  ensued  between 
the  plaintiff  and  the  Klamath  County  Bank, 
in  an  effort  to  ascertain  who  the  drawer 
was,  and  from  Melton  It  was  finally  learned 
that  defendant  was  the  drawer.  Witness 
Brown  testified  that,  as  soon  as  plaintiff 
found  out  that  defendant  was  the  draw- 
er of  the  check,  he  wrote  Wei  don,  care  of 
Weldon  &  Held,  a  law  firm  of  which  de- 
fendant was  a  member,  of  date  December 
20,  1907,  informing  him  of  what  he  had 
learned  from  the  Klamath  County  Bank; 
that  the  check  had  been  lost  in  transit  be- 
tween Sacramento  and  Uklah,  and  asking  de- 
fendant's aid  "In  getting  this  matter  straight- 
ened out."  Weldon  &  Held  replied  Decem- 
ber 21,  1907:  "We  beg  to  say  that  on  Sep- 
tember 12,  1907,  T.  J.  Weldon  drew  his 
check  No.  730  on  Commercial  Bank  of  Uklab, 
for  $2,000.00,  in  favor  of  J.  B.  Melton,  and  on 
the  same  day  sent  it  to  Mr.  Melton  at  Kla- 
math Falls,  Oregon.  On  November  9,  1907, 
the  last  time  his  pass  book  with  the  Com- 
mercial Bank  was  balanced,  this  check  had 
not  been  paid."  Thereupon  plaintiff  wrote 
Weldon  sending  him  an  indemnity  bond  In 
the  sum  of.  $4,000,  and  requesting  him  to 
send  plaintiff  duplicate  check  for  the  amount 
of  the  original.  Many  letters  passed  between 
the  parties  on  the  subject,  the  plaintiff  en- 
deavoring to  convince  defendant  that  it  was 
his  duty  to  send  it  a  duplicate  check  or  de- 
posit the  amount  in  controversy  In  the  Com- 
mercial Bank  of  Uklah.  Defendant  stead- 
fastly refused,  and  finally,  January  11,  1908, 
wrote  as  follows:  "Since  no  proof  of  the 
losa  of  the  check  has  been  made,  I  must 
adhere  to  my  original  views  not  to  Issue  a 
duplicate  until  the  proof  of  the  loss  of  the 
check  Is  established  to  my  satisfaction  and 
to  such  an  extent  as  will  protect  me  against 
its  further  presentation.  For  that  reason,  I 
am  returning  herewith  your  indemnity  bond." 
Mr.  Brown  thereupon  sent  to  the  Bank  of 
Uklah  an  indemnity  bond  in  favor  of  defend- 
ant for  $4,000,  and  inclosing  an  affidavit  of 
the  cashier  of  the  plaintiff  bank  to  the  effect 
tbat  the  sureties  on  the  bond  were  men  of 
wealth,  and  requesting  the  cashier  of  the 
Ukiah  bank  to  again  present  the  same  to  de- 
fendant and  request  his  duplicate  check.  De- 
fendant, in  reply  to  tne  offer,  was  unwilling 
to  further  discuss  the  matter,  but  declined 
"to  do  anything  in  the  matter  until  proof  of 
the  loss  of  the  check  was  established  to  his 


satisfaction.  When  It  was  snggested  that  the 
proof  was  before  him,  ht>  replied,  That  is 
their  side  of  it' " 

On  cross-examination  Mr.  Brown  testified 
to  the  routine  method  pursued  in  the  bank 
in  managing  the  business  of  the  day  and  the 
steps  taken  from  the  receipt  of  checks  and 
their  remittance  by  post  to  the  banks  where 
they  should  go.  He  had  no  independent  rec- 
ollection of  this  particular  check,  and  his 
statement  that  it  had  been  mailed  to  the 
Bank  of  Uklah  and  was  lost  was  based  upon 
the  records  of  the  plaintiff  bank ;  nor  was  he 
willing  to  testify  that  the  Commercial  Bank 
of  Uklah  had  been  notified  to  refuse  to  pay 
the  lost  check. 

Witness  Holmes,  remittance  clerk  of  plain- 
tiff, testified  that  he  wrote  up  the  remittance 
letters  of  September  23,  1907,  Including  the 
one  to  the  Bank  of  Uklah.  "After  writing 
the  remittance  letter,  I  indorsed  the  checks 
and  put  the  letter  in  an  envelope,  addressed 
to  the  Bank  of  Uklah,  and  put  it  in  the  mall 
sack  in  which  we  carry  all  the  mall  from  the 
bank  to  the  post  office  after  the  day's  work. 
•  *  •  I  wrote  up  all  the  remittances  to 
the  Bank  of  Ukiah  on  September  23,  1907, 
and  In  depositing  the  envelopes  in  the  mail 
bag,  I  know  they  were  properly  stamped  and 
postage  prepaid."  On  cross-examination  he 
testified:  "My  attention  was  first  directed  to 
the  loss  of  this  check  about  seven  days  after 
the  remittance  was  sent  We  generally  give 
seven  days  after  sending  a  remittance,  and 
after  that  time  we  keep  sending  out  tracers, 
and  I  did  so  In  this  Instance.  *  *  *  I 
could  not  describe  the  particular  check  in 
controversy,  and  I  have  no  positive  knowl- 
edge myself  that  I  mailed  an  envelope  that 
contained  this  check.  I  cannot  remember 
that  far  back  that  I  mailed  the  letter  con- 
taining this  check.  All  the  envelopes  we  use 
in  the  bank  are  stamped  envelopes."  He  fur- 
ther testified  that  he  had  no  Independent 
recollection  of  this  check  or  of  any  envelope 
containing  it  being  put  into  the  mail  sack. 
44  •  *  *  At  that  time,  in  September,  1907, 
the  mail  bag  was  accessible  to  any  one  be- 
hind the  railing,  and  the  bag  was  usually 
carried  to  the  post  office  about  4  or  5  o'clock, 
although  I  do  not  know  whose  duty  it  was  to 
carry  it,  but  do  know  it  was  one  of  the  clerks 
in  the  bank."  On  re-examination  he  testi- 
fied: "We  sent  out  tracers  for  all  the  items 
covered  In  the  remittance  described  as  De- 
fendant's Exhibit  4  (the  same  as  alleged 
to  have  been  remitted  to  the  Ukiah  bank), 
and  none  of  them  ever  showed  up,  and  none 
of  the  checks  of  that  remittance  were  ever 
found.  I  have  testified  here  from  the  rec- 
ords as  they  were  made  up  by  me  on  that 
date." 

Cashier  Thomas  of  the  Bank  of  Uklah  tes- 
tified that  the  check  In  controversy  was  never 
received  by  that  bank.  It  further  appeared 
that  the  check  was  never  presented  to  the 
Commercial  Bank  of  Ukiah.  "There  was  a 
general  agreement  that  the  defendant  might 


Digitized  by  Google 


CaL) 


CALIFORNIA  NAT. 


BANK  v.  WELD  ON 


337 


overdraw  his  account"  It  also  appeared 
that  the  Klamath  County  Bank  had  assigned 
to  plaintiff  all  rts  interest  in  said  check. 

Defendant  excepted  to  the  giving  of  certain 
instructions  and  presented  80  Instructions, 
all  of  which,  except  numbers  14,  17,  18,  and 
19,  the  record  shows  were  refused  by  the 
court  As  to  the  numbers  above  mentioned, 
it  does  not  appear  whether  they  were  given 
or  refused,  and  they  cannot,  therefore,  be 
made  the  subject  of  examination  now.  The 
instructions  requested  and  refused  and  to 
which  ruling  defendant  excepts  were  drawn 
to  meet  the  various  phases  of  his  defense  set 
out  in  the  answer,  but  stricken  out  by  the 
court 

Defendant  now  urges  (1)  that  the  evidence 
of  the  loss  of  said  check  Is  insufficient;  (2) 
that  the  court  erred  in  excluding  the  defens- 
es raised  by  the  answer,  and  on  motion 
stricken  therefrom.  The  questions  involved 
in  this  part  of  the  answer  are  stated  by  de- 
fendant to  be  as  follows:  (a)  Whether  pre- 
sentment of  the  check  to  the  drawee  bank 
was  necessary  before  the  drawer  could  be 
held,  (b)  Whether  notice  to  the  drawer  of 
the  dishonor  of  the  check  was  necessary  be- 
fore the  drawef  could  be  held,  (c)  Whether 
the  damages  alleged  to  have  been  suffered  by 
defendant  constituted  a  defense,  (d)  Wheth- 
er such  damages  entitled  defendant  to  relief. 

Upon  the  first  proposition,  defendant  con- 
tends that  the  burden  of  proving  loss  of  the 
check  is  upon  plaintiff,  and  that  such  loss 
must  be  proved  by  more  than  the  preponder- 
ance of  the  evidence  and  beyond  a  reasonable 
doubt  and  the  evidence  should  be  the  same 
as  that  introduced  as  the  foundation  for  sec- 
ondary evidence  (citing  17  Cyc.  539;  25  Cyc. 
1624,  1826,  1627);  that  plaintiff  must  have 
exhausted  in  a  reasonable  degree  all  accessi- 
ble sources  of  Information  and  means  of  dis- 
covery which  the  nature  of  the  case  would 
suggest;  and  a  diligent  and  bona  fide  search 
must  have  been  made  for  the  lost  Instrument 
in  the  place  where  it  belongs  or  is  most  like- 
ly to  be  found  (17  Cyc.  543;  1  Green.  Ev. 
f  558,  and  numerous  cases,  among  them  Ken- 
nlff  v.  Caulfield,  140  CaL  84,  41,  73  Pac.  803). 

1.  Where  secondary  evidence  of  the  con- 
tents or  nature  of  a  lost  instrument  is  sought 
to  be  Introduced,  the  rule  is  as  stated  in  Een- 
niff  v.  Caulfield,  supra,  and  as  claimed  by  de- 
fendant In  the  case  cited  the  question  was 
whether  the  conveyance  was  a  grant  bargain, 
and  sale  deed  or  a  deed  of  gift  The  proof 
of  loss  consisted  of  a  search  being  made  in 
a  bureau  drawer  where  the  deed  had  been 
for  seven  months  before  it  was  missed,  and 
nowhere  else,  and  it  was  held  sufficient  to 
raise  a  presumption  of  its  loss.  The  court 
in  discussing  the  rule,  said:  "The  rigor  of 
the  common  law  •  •  •  has  been  relaxed 
in  this  respect,  and  nonproduction  of  Instru- 
ments Is  now  excused  for  reasons  more  gen- 
eral and  less  specific,  and  upon  grounds  more 
broad  and  liberal  than  were  formerly  admlt- 
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ted.  If  any  suspicion  hangs  over  the  Instru- 
ment or  that  it  is  designedly  withheld,  a 
rigid  inquiry  should  be  made  into  the  rea- 
sons for  its  nonproduction.  But  where  there 
is  no  such  suspicion,  all  that  ought  to  be  re- 
quired is  reasonable  diligence  to  obtain  the 
original — in  fact,  courts  in  such  cases  are 
extremely  liberal.  And  the  rule  in  questions 
of  this  character  is  that  the  trial  Judge  is  to 
determine  the  sufficiency  of  the  proof.  Un- 
der the  facts  and  circumstances  developed  In 
the  case,  if  they  are  sufficient  to  reasonably 
satisfy  the  mind  of  the  court  that  the  origi- 
nal is  lost  and  that  it  cannot  be  found  after 
search  made  at  the  proper  place,  that  is  all 
that  is  necessary,  and,  the  sufficiency  of  the 
proof  of  the  search  being  in  general  left  to 
the  discretion  of  the  trial  Judge,  this  court 
will  not  review  its  rulings  In  that  respect,  un- 
less the  proof  is  manifestly  insufficient  to 
have  warranted  secondary  evidence."  The 
rule,  it  will  be  seen,  finds  application  where 
it  Is  sought  to  Introduce  secondary  evidence 
to  establish  the  execution  or  nature  of  the 
Instrument  But  here  no  such  question  aris- 
es. The  issuance  of  the  check  by  defendant 
is  admitted  by  him,  and  it  is  clearly  shown 
that  the  payee  received  it  and  got  from  the 
Klamath  County  Bank  its  full  face  value,  and 
defendant  has  thus  discharged  his  obligation 
to  the  payee,  whatever  that  was.  It  is  shown 
to  have  been  forwarded  to  plaintiff  by  that 
bank,  and  that  plaintiff  pursued  its  custom- 
ary course  in  all  such  cases  by  writing  a  let- 
ter of  remittance  to  the  Commercial  Bank  of 
Uklah,  the  drawee,  Inclosing  In  it  the  check 
In  question  and  depositing  the  letter  in  the 
bank  mall  pouch  to  be  deposited  In  the  post 
office,  with  other  mall  matter  of  that  day, 
postage  prepaid ;  that  all  matter  of  the  bank 
was  sent  to  the  post  office  dally  about  4  or  5 
o'clock  p.  m.,  and  that  up  to  the  date  of  the 
trial,  November,  1909,  the  check  had  not  been 
seen  or  located  and  has  never  been  presented 
to  the  drawee  bank  for  payment  In  the  let- 
ter of  remittance  were  two  other  checks,  on 
different  banks,  which  also  went  astray  and 
have  not  since  been  found.  It  is  true  that 
the  witnesses  were  unable  to  testify  to  an  In- 
dependent recollection  concerning  this  partic- 
ular check  and  testified  principally  from  the 
bank  records  and  from  an  unvarying  custom 
in  conducting  the  bank  business.  But  It  Is 
also  true  that  plaintiff  had  no  interest  in  con- 
cealing or  withholding  this  check;  on  the 
contrary,  every  consideration  of  self-interest 
would  impel  it  to  make  prompt  disposition  of 
the  check  in  the  usual  method  and  course  of 
business,  which  the  bank  records  show  was 
done.  We  think  it  would  be  wholly  unrea- 
sonable to  bold  the  evidence  entirely  insuffi- 
cient to  show  that  the  check  is  lost;  and  if 
there  was  some  evidence,  as  there  certainly 
was,  tending  to  show  Its  loss,  this  court  Is 
not  at  liberty  to  review  Its  sufficiency,  espe- 
cially as  there  was  not  the  slightest  evidence 
tending  to  controvert  the  fact  of  loss.  Cal. 
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2.  It  Is  also  urged  that  presentment  and 
notice  of  dishonor  were  necessary  to  recov- 
ery, notwithstanding  the  loss;  and  in  this 
connection  it  is  urged  that  the  proof  of  loss 
was  not  sufficient  to  excuse  presentment  and 
dishonor.  Upon  this  latter  point,  we  can  see 
no  reason  why  the  rule  should  be  more  rigid 
than  where  secondary  evidence  is  offered  to 
prove  execution,  upon  proof  of  loss.  In  our 
opinion,  if  presentment  and  dishonor  may  be 
excused  in  cases  of  loss  at  all,  the  proof  is 
sufficient  The  question,  then,  is:  In  cases 
of  loss  must  there  be  presentment  and  notice 
of  dishonor?  There  can  be  no  notice  of  dis- 
honor without  presentment,  and  it  must  fol- 
low that  if  presentment  is  excused  so  also  is 
notice  of  dishonor.  Defendant  constructs  his 
argument  as  follows:  A  check  is  a  bill  of 
exchange.  Civ.  Code,  i  8254.  The  rights  of 
the  drawer  of  a  check  are  the  same  as  those 
of  the  first  indorser.  Id.  {  8177.  The  first 
lndoTser  of  a  bill  of  exchange,  and  hence  the 
drawer  of  a  check,  can  be  called  upon  only 
to  pay  after  notice  of  dishonor.  Id.  5  8116. 
Notice  of  dishonor  is  excused  in  certain  cas- 
es, but  loss  of  the  instrument  is  no  excuse. 
Id.  §  8155.  And  Bank  of  Gllby  v.  Farns- 
worth,  7  N.  D.  6,  72  N.  W.  901,  38  L.  R.  A. 
843,  is  cited  as  holding,  under  a  section 
identical  with  section  3213  of  our  Civil  Code, 
that  presentment  is  necessary  where  the  bill 
has  been  lost;  also  1  Parsons  on  Notes  and 
Bills,  p.  530,  is  cited  to  the  effect  that,  as 
the  loss  of  a  bill  can  be  no  excuse  for  want  of 
presentment  and  demand,  so  it  can  be  none 
for  want  of  notice;  Same  author  also  at 
pages  368  and  448,  holding  that,  if  the  bill  is 
lost,  it  is  sufficient  to  make  demand  and  pre- 
sentment with  a  true  copy.  Having  shown, 
as  is  contended  has  been  done,  that  loss  of  a 
check  does  not  excuse  Its  presentment,  the 
next  step  in  the  argument  was  to  show  the 
effect  of  such  failure  to  present  and  give 
notice.  This  step  is  thus  taken.  By  the  pro- 
visions of  section  3255,  Civ.  Code,  the  provi- 
sions of  section  3213,  Civ.  Code,  become  ap- 
plicable to  checks  required  to  be  transmitted 
to  another  place  for  presentment  Section 
3213  reads:  "If  a  bill  of  exchange,  payable 
at  sight  or  on  demand,  without  interest  is 
not  duly  presented  for  payment  within  ten 
days  after  the  time  in  which  it  could,  with 
reasonable  diligence,  be  transmitted  to  the 
proper  place  for  presentment  the  drawer  and 
indorsers  are  exonerated,  unless  such  pre- 
sentment is  excused."  Bearing  in  mind  that 
a  check  is  a  bill  of  exchange,  presentment  of 
a  bill  of  exchange  is  excused  only  in  cases 
mentioned  in  section  8220,  none  of  which  ex- 
ist here.  Hence,  failure  to  present  was  a 
valid  defense,  and,  such  failure  being  shown, 
defendant  is  exonerated. 

The  weakness  of  the  argument  as  we  con- 
ceive it  lies  in  defendant's  failure  to  give 
due  effect  to  section  8255,  which  provides 
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that:  "A  check  is  subject  to  all  the  provi- 
sions of  this  Code  concerning  bills  of  ex- 
change, except  that:  (1)  The  drawer  and  In- 
dorser are  exonerated  by  delay  in  present- 
ment, only  to  the  extent  of  the  injury  suffer- 
ed thereby."  Section  8213  relates  to  bills  of 
exchange  to  the  provision  of  which  a  check 
is  subject  "only  to  the  extent  of  the  injury 
which  they  (the  drawer  and  indorsers)  suf- 
fer thereby."  Section  8255.  It  seems  to  us 
that  this  explains  why  the  North  Dakota 
case,  supra,  and  the  case  of  R.  H.  Herron 
Co.  v.  Mawby,  5  Cal.  App.  43.  89  Pac  872, 
cited  by  defendant  do  not  apply,  for  in  each 
of  those  cases  the  drawer  suffered  injury 
through  the  negligence  of  plaintiff,  the 
drawee  bank,  in  each  case,  having,  during 
the  negligent  delay  in  making  presentment 
closed  its  doors. 

Aside  from  the  statutory  provision  allud- 
ed to,  we  think  the  question  is  rightly  decid- 
ed in  First  Nat.  Bank  v.  McConnell,  103 
Minn.  340,  114  N.  W.  1129,  14  L.  R.  A.  (N.  S.) 
616,  123  Am.  St  Rep.  336.  The  reasoning 
in  that  case  is  so  clear  and  satisfactory  to 
our  minds  that  we  think  it  should  be  deci- 
sive of  the  case  here.  It  was  an  action  on 
a  lost  check  and  the  facts  were  quite  simi- 
lar to  the  facts  here.  We  give  the  opinion  at 
some  length  as  the  precise  question  seems 
not  to  have  been  heretofore  decided  in  this 
jurisdiction:  "Counsel  relies  in  support  of 
the  first  contention  upon  the  elementary 
principle  that  the  holder  of  a  check  upon  a 
bank  has  no  recourse  upon  the  drawer  there- 
of until  he  has  presented  It  to  the  bank  upon 
which  it  is  drawn  and  payment  has  been  re- 
fused; that  such  presentment  and  refusal 
are  essential  preliminaries  to  the  right  of 
action  against  him.  2  Daniel  on  Negotiable 
Instruments,  1586;  Bradford  v.  Fox,  89 
Barb.  (N.  Y.)  203 ;  Farwell  v.  Trust  Co..  45 
Minn.  495.  48  N.  W.  826.  22  Am.  St  Rep. 
742.  But  that  rule  can  have  no  application 
to  a  lost  check.  No  rule  of  law  with  which 
we  are  familiar  would  require  a  bank  with- 
out the  consent  of  the  depositor  to  pay  out 
the  money  of  its  depositor  upon  an  alleged 
lost  check,  and  a  demand  that  it  do  so  would 
be  fruitless.  Its  obligation  Is  to  pay  the  de- 
positor's money  to  holders  of  checks  Issued 
by  him,  and  its  protection,  and  the  protec- 
tion of  all  depositors,  requires  that  the 
checks  be  produced  and  surrendered  before 
payment  is  made.  Until  the  check  is  pre- 
sented, no  liability  attaches  to  the  bank. 
Northern  Trust  Co.  v.  Rogers,  60  Minn.  208, 
62  N.  W.  273,  51  Am.  St  Rep.  526;  5  Cyc. 
536.  Of  course,  liability  might  arise  in  the 
case  of  a  lost  check  where  the  bank,  after 
it  had  been  duly  notified  of  the  issuance  of 
the  same  and  of  its  loss,  permitted  an  insol- 
vent depositor  to  withdraw  all  his  funds 
against  which  the  check  was  drawn.  But 
that  Is  not  the  case  before  us.  The  imme- 
diate Inquiry  here  Is  whether  the  drawer  is 
liable  on  his  lost  check  to  the  owner  thereof, 
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where  It  was  not.  before  the  loss,  presented 
to  the  bank  for  payment  We  think  there 
can  be  but  one  answer  to  this  question.  'Im- 
posslbillum  nulla  obllgatlo  est*  The  law 
never  requires  the  doing  of  an  Impossible 
thing  (Dow  v.  Bank,  88  Minn.  866,  93  N.  W. 
121),  though  it  often  awards  damages  for  a 
failure  to  perform  express  contract  stipula- 
tions, where  performance  was  rendered  im- 
possible by  reason  of  Intervening  overpow- 
ering causes  other  than  an  act  of  God.  9 
Cyc.  627.  But  the  principle  involved  In  cas- 
es of  that  kind  does  not  apply  to  duties  or 
obligations  arising  by  implication  of  law. 
Paradlne  v.  Jane,  Aleyn  26;  School  District 
No.  1  v.  Dauchy,  26  Conn.  630,  68  Am.  Dec. 
371.  In  other  words,  a  person  will  be  reliev- 
ed from  the  performance  of  a  duty  imposed 
upon  him  by  law,  where  the  performance  Is 
rendered  impossible  by  reason  of  causes  for 
which  he  was  not  responsible,  where  he 
would  not  for  similar  reasons  be  relieved 
from  express  contract  stipulations.  The 
checks  in  question  in  the  case  at  bar  were 
lost  without  fault  of  plaintiff,  and  the  rule 
requiring  their  presentment  to  the  bank  can- 
not be  compiled  with.  They  were  mailed  to 
the  Le  Sueur  bank  for  payment  the  day 
plaintiff  received  them,  and  were  lost  in 
transit.  The  duty  to  present  them  for  pay- 
ment is  one  imposed  by  law,  not  by  express 
contract,  and,  compliance  therewith  being 
impossible,  plaintiffs  failure  to  present  them 
is  not  fatal  to  its  right  to  recover  thereon." 
After  meeting  the  point  that  the  checks  op- 
erated as  an  equitable  assignment  of  the  de- 
fendant's funds  in  the  bank  to  the  payee,  the 
court  said:  "No  hardship  results  to  the 
drawer  of  a  check  in  such  a  case.  If  it  be 
nonnegotlable,  he  can,  upon  notice  of  the 
loss,  fully  protect  his  Interests  by  counter- 
manding the  order  and  stopping  payment. 
Canterbury  v.  Bank,  91  Wis.  63,  64  N.  W. 
311.  30  L.  R.  A.  845.  51  Am.  St  Rep.  870, 
and  note ;  Kahn  v.  Walton,  46  Ohio  St  195, 
20  N.  E.  203;  Egerton  v.  Bank,  43  How. 
Prac.  (N.  Y.)  216;  Florence  Mining  Co.  v. 
Brown,  124  U.  S.  885,  8  Sup.  Ct  531,  81  L. 
Ed.  424 ;  Albert*  v.  Bank,  85  Mo.  173,  65  Am. 
Rep.  355.  If  it  be  negotiable,  and  likely  to 
reach  the  hands  of  a  bona  fide  holder,  he 
may  Insist  upon  indemnity  before  giving  a 
new  check,  or  otherwise  paying  the  debt  in- 
tended to  be  discharged  by  it  In  the  case 
at  bar  plaintiff  informed  defendant  of  the 
loss  of  the  checks,  demanded  payment  there- 
of, and  offered  to  indemnify  him  from  loss, 
before  the  action  was  commenced;  but  he 
refused  to  make  payment.  As  a  condition 
to  plaintiffs  recovery,  the  court  ordered  a 
properly  executed  indemnity  bond  to  be  filed, 
by  which  all  rights  of  defendant  are  fully 
protected.  If  the  checks  turn  up  in  the 
hands  of  the  bona  fide  holders,  and  the  Le 
Sueur  bank  is  compelled  to  pay  them,  the 


indemnity  bond  will  stand  as  security  for 
the  amount  paid  for  any  loss  that  defendant 
may  suffer  In  the  premises."  See  section 
3415,  Civ.  Code.  In  the  present  case  defend- 
ant suffered  no  Injury  by  reason  of  the  non- 
presentment  of  the  check,  unless  it  be  true 
that  his  loss  of  money  deposited  in  the  Cal- 
ifornia Safe  Deposit  &  Trust  Company  may 
be  so  considered,  which  will  presently  be  no- 
ticed. The  Commercial  Bank  of  Uklah  was 
at  all  times  solvent  and  defendant  had  money 
there  to  meet  his  check,  and,  besides,  he  bad' 
an  arrangement  with  the  bank  by  which  he- 
could  overdraw  his  account  Plaintiff  not 
only  tendered  defendant  an  adequate  indem- 
nity bond  and  brought  the  same  into  court 
but  offered  to  deliver  to  defendant  "such  oth- 
er bond  as  the  court  may  deem  sufficient  to 
indemnify  the  defendant  against  any  lawful 
claim  on  the  said  check."* 

3.  Defendant  bases  his  other  defenses  and" 
his  defense  upon  his  counterclaim  and  his 
right  to  recover  on  his  cross-complaint  up- 
on the  proposition  that  it  was  plaintiffs  du- 
ty to  make  presentment  of  the  check.  He 
thus  states  his  claim:  "In  October,  1907,  de- 
fendant being  by  the  negligence  on  the  part 
of  the  holder  of  said  check,  exonerated  from 
liability  thereon,  performed  the  acts  on 
which  he  now  bases  another  ground  of  de- 
fense herein,  and  on  which  he  relies  for  his 
counterclaim  and  cross-complaint,  all  of 
which  were  excluded  by  the  trial  court" 
As  defendant  rests  his  contention  that  the 
court  erred  In  striking  out  these  defenses  up- 
on the  claim  that  presentment  of  the  check 
was  essential,  and  as  we  have  held  against 
defendant  upon  this  proposition,  we  see  no> 
necessity  for  discussing  the  points  raised  up- 
on this  branch  of  the  case.  We  are  unable 
to  see  how  plaintiff  can,  upon  any  principle, 
under  the  circumstances,  be  held  liable  for 
defendant's  having  voluntarily  placed  money 
in  the  California  Safe  Deposit  &  Trust  Com- 
pany. 

No  other  alleged  errors  seem  to  require 
notice. 

The  judgment  and  order  are  affirmed. 
We  concur:  BURNETT,  J. ;  HART,  J. 


CITY  AND  COUNTY  OF  SAN  FRANCISCO' 
v.  MULCREVY  et  al.    (Civ.  836.) 

(Court  of  Appeal,  First  District,  California. 
Dec.  18,  1910.   Rehearing  Denied  by  Su- 
preme Court  Feb.  9,  1911.) 

1.  Olsbks  or  Coubtb  (§  35*)— Compensation 
—Accounting  as  to  Fees. 

Act  Cong.  June  29,  1906,  c.  3592,  34  Stat 
596  (U.  S.  Comp.  St.  Supp.  1909,  p.  91),  con- 
ferred exclusive  jurisdiction  to  naturalize  aliens 
upon  certain  federal  courts,  and  upon  all  state 
courts  of  record  having  a  seal,  a  clerk,  and  jur- 
isdiction where  the  amount  in  controversy  Is 
unlimited,  and  provided  that  the  clerk  of  any 
such  court  should  retain  one-half  the  naturalisa- 
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tion  fees  collected  by  him  in  each  case,  the  re- 
mainder to  be  accounted  for  to  the  Bureau  of 
Immigration  and  Naturalization.  Defendant 
was  elected  county  clerk  for  the  city  and  county 
of  San  Francisco,  becoming  thereby  ex  officio 
clerk  of  the  superior  court  therein,  and  his  of* 
ficial  bond  required  him  to  perform  all  official 
duties  imposed  on  him  by  law.  San  Francisco 
City  Charter,  art.  15,  I  3,  required  the  bond  to 
be  conditioned  upon  the  faithful  performance 
of  all  official  duties  imposed  by  law,  and  the 
surrender  to  the  successor  in  office  of  all  prop- 
erty, etc.,  coming  into  his  possession  as  such 
officer.  Section  34  made  the  salaries  provided 
in  this  charter  full  compensation  for  all  services 
rendered,  and  required  every  officer  to  pay  all 
moneys  coming  into  his  hands  as  such  "no  mat- 
ter from  what  source  derived  or  received,"  into 
the  treasury.  Defendant's  salary  as  county 
clerk  was  fixed  by  charter  at  $4,000  a  year. 
Defendant  collected  a  certain  sum  as  clerk  of  the 
superior  court  in  naturalization  proceedings,  and 
paid  one-half  thereof  over  to  the  Bureau  of  Im- 
migration and  Naturalization.  Held,  that  it 
was  defendant's  duty  to  pay  the  remaining  half 
of  the  fees  into  the  «ity  ana  county  treasury,  he 
being  bound  to  account  therefor  as  money  com- 
ing into  his  hands  as  county  clerk. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent  Dig.  §  G2 ;  Dec.  Dig.  g  35.*] 

2.  Clkbks  or  Coubts  (§  74*) — Liabilities  on 
Bond— Performance  or  Official  Duties— 
Fail  use  to  Pebfobm. 

Defendant  was  engaged  in  the  performance 
of.  an  official  duty  in  discharging  the  duties  im- 
posed upon  clerks  of  court  by  the  act  of  Con- 
gress (Act  June  29,  1906,  c.  3502,  34  Stat.  596 
[U.  S.  Com  p.  St.  Supp.  1909,  p.  97]  and  receiv- 
ing the  naturalization  fees  thereunder,  so  that 
his  surety  was  liable  on  his  official  bond  for  his 
failure  to  pay  over  such  fees  to  the  city  and 
county ;  the  bond  being  conditioned  that  defend- 
ant would  perform  all  official  duties  then  or 
thereafter  imposed  upon  him  by  law. 

[Ed.  Note. — For  other  cases,  see  Clerks  of 
Courts,  Cent.  Dig.  SS  127-134 ;  Dec.  Dig.  8  74.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Sea  well, 
Judge. 

Action  by  the  City  and  County  of  San 
Francisco  against  Harry  I.  Mulcrevy  and  an- 
other. From  a  Judgment  for  plaintiff,  de- 
fendants appeal.  Affirmed. 

Jas.  F.  Teviln,  for  appellant  Mnlcrevy.  L. 
A.  Redman,  for  appellant  Surety  Co.  Percy 
V.  Long  and  John  F.  English,  for  respondent 

COOPER,  P.  J.  This  action  was  brought 
to  recover  of  defendant,  Mnlcrevy,  county 
clerk  and  ex  officio  clerk  of  the  superior  court 
of  the  city  and  county  of  San  Francisco, 
and  his  codefendant,  as  surety  on  his  of- 
ficial bond,  the  sum  of  $2,972,  with  Interest 
from  certain  dates  as  set  forth  in  the  com- 
plaint, on  account  of  moneys  received  and 
collected  by  him  In  his  official  capacity  as 
such  clerk,  In  certain  naturalization  proceed- 
ings which  occurred  during  his  term  of  of- 
fice. Upon  motion  of  plaintiff,  and  after  de- 
fendant had  answered,  the  court  ordered 
judgment  for  plaintiff  upon  the  pleadings. 
This  appeal  Is  from  the  judgment,  and  raises 
only  questions  of  law. 

The  facts  are  In  substance  as  follows:  De- 
fendant Mnlcrevy  was  at  the  November  elec- 


tion in  1905  elected  county  clerk  for  the  city 
and  county  of  San  Francisco  for  the  term  of 
two  years  commencing  on  the  8th  day  of 
January,  1906.  After  his  election  and  on  the 
1st  day  of  December,  1905,  he  made  and  filed 
bis  official  bond,  with  the  defendant  corpora- 
tion as  surety,  which  bond  was  duly  approv- 
ed as  required  by  law.  This  bond  contained 
the  provision  and  condition  that  Mnlcrevy 
should  "faithfully  perform  all  official  duties 
that  now  are  or  may  hereafter  be  imposed 
upon  or  required  of  him  by  law,  ordinance 
or  the  charter  of  the  city  and  county  of  San 
Francisco."  By  his  election  and  qualifica- 
tion as  such  clerk  he  became  and  was  there- 
after during  his  term  of  office  ex  officio  clerk 
of  the  superior  court  of  said  city  and  county. 
After  he  had  been  so  elected,  and  bad  so 
given  his  official  bond  and  entered  upon  the 
discharge  of  his  duties,  and  on  the  29th  day 
of  June,  1906,  Congress  passed  an  act  (Act 
June  29,  1908,  c.  8592,  84  Sta,t  596  [U.  S. 
Comp.  St  Supp.  1909,  p.  97J)  entitled  "An 
act  to  establish  a  Bureau  of  Immigration 
and  Naturalization,  and  to  provide  for  a  uni- 
form rule  for  the  naturalization  of  aliens 
throughout  the  United  States."  Under  said 
act  exclusive  Jurisdiction  as  to  naturaliza- 
tion is  conferred  upon  special  federal  courts 
and  upon  all  courts  of  record  in  any  state  or 
territory  having  a  seal,  a  clerk,  and  jurisdic- 
tion in  law  or  equity  In  which  the  amount  in 
controversy  is  unlimited.  The  duties  of  the 
clerks  of  the  courts  are  set  forth,  as  to  tak- 
ing declarations  of  Intention  to  become  citi- 
zens in  triplicate,  and  as  to  sending  dupli- 
cates to  the  Board  of  Immigration  and  Nat- 
uralization, the  receiving  of  petitions  up  to 
the  time  of  final  report  to  the  bureau,  and 
other  services  detailed  in  said  act 

The  provisions  of  the  act  so  far  as  mate- 
rial are  as  follows:  "The  clerk  of  any  court 
collecting  such  fees  is  hereby  authorized  to 
retain  one-half  of  the  fees  collected  by  him 
in  each  naturalization  proceeding;  the  re- 
maining one-half  of  the  naturalization  fees 
in  each  case  collected  by  such  clerks,  respec- 
tively, shall  be  accounted  for  in  their  quarter- 
ly accounts  which  they  are  hereby  required 
to  render  the  Bureau  of  Immigration  and 
Naturalization.  Provided,  that  the  clerks  of 
courts  exercising  jurisdiction  in  naturaliza- 
tion proceedings  shall  be  permitted  to  retain 
one-half  of  the  fees  in  any  fiscal  year  up  to 
the  sum  of  three  thousand  dollars,  and  that 
all  fees  received  by  such  clerks  in  naturaliza- 
tion proceedings  in  excess  of  such  amount 
shall  be  accounted  for  and  paid  over  to  such 
bureau  as  in  case  of  other  fees  to  which  the 
United  States  may  be  entitled  under  the  pro- 
visions of  this  act  The  clerks  of  the  varioaa 
courts  exercising  jurisdiction  in  naturaliza- 
tion proceedings  shall  pay  all  additional  cler- 
ical force  that  may  be  required  In  perform- 
ing the  duties  imposed  by  this  act  upon  the 
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clerks  of  courts  from  fees  received  by  such 
clerks  In  naturalization  proceedings.  And  In 
case  the  clerk  of  any  court  collects  fees  In 
excess  of  the  sum  of  six  thousand  dollars  In 
any  one  year,  the  Secretary  of  Commerce  and 
Labor  may  allow  to  such  clerk  from  the  mon- 
ey which  the  United  States  shall  receive  ad- 
ditional compensation  for  the  employment  of 
additional  clerical  assistance,  but  for  no  oth- 
er purpose,  if  in  the  opinion  of  said  Secre- 
tary the  business  of  such  clerk  warrants  such 
allowance." 

After  the  act  went  Into  effect  Mulcrevy 
collected  $6,944  as  clerk  of  the  superior  court 
In  naturalization  proceedings,  and  account- 
ed for  and  paid  over  to  the  Bureau  of  Im- 
migration and  Naturalization  one-half  thereof, 
as  required  by  the  act  The  other  one-half 
he  kept  himself,  and  has  not  paid  over  the 
same  to  the  city  and  county  of  San  Fran- 
cisco, his  contention  being  that  it  was  in- 
tended by  the  act  of  Congress  as  pay  for  his 
extra  work  and  clerical  hire  in  such  nat- 
uralization proceedings,  and  that  the  fees 
were  not  received  by  him  in  his  official  ca- 
pacity, but  merely  as  an  agent  designated  by 
the  act  of  Congress  to  perform  certain  serv- 
ices in  naturalization  proceedings. 

The  charter  of  the  city  and  county  of  San 
Francisco  under  which  Mulcrevy  was  elect- 
ed, and  which  was  in  force  at  the  time  his 
bond  was  given,  provides  as  follows:  "Every 
bond  shall  contain  a  condition  that  the  prin- 
cipal shall  faithfully  perform  all  official  du- 
ties then  or  that  may  thereafter  be  Imposed 
upon  or  required  of  him  by  law,  ordinance  or 
this  charter,  and  that  at  the  expiration  of 
bis  term  of  office  he  will  surrender  to  his 
successor  all  property,  books,  papers  and 
documents  that  may  come  into  his  possession 
as  such  officer."  Section  3,  art  15.  '••  *  * 
The  salaries  provided  In  this  charter  shall 
be  In  full  compensation  for  all  services  ren- 
dered, and  every  officer  shall  pay  all  moneys 
coming  into  his  hands  as  such  officer,  no  mat- 
ter from  what  source  derived  or  received,  In- 
to the  treasury  of  the  city  and  county  of  San 
Francisco  within  twenty-four  hours  after  re- 
ceipt of  the  same."  Section  34,  art  15. 

The  salary  of  Mulcrevy  as  such  county 
clerk  was  fixed  in  the  charter  as  $4,000  per 
annum.  He  was  also  allowed,  for  the  pur- 
pose of  aiding  him  in  the  discharge  of  his 
official  duties,  a  chief  registrar  at  an  annual 
salary  of  $2,400;  a  cashier  at  an  annual  sal- 
ary of  $1300;  12  courtroom  clerks  at  an  an- 
nual salary  of  $1,500  each;  5  registry  clerks 
at  an  annual  salary  of  $1,800  each;  10  as- 
sistant registry  clerks  at  an  annual  salary  of 
$1,500  each;  16  copyists  at  an  annual  salary 
of  $1,200  each;  and  four  clerks  for  the  police 
court  at  an  annual  salary  of  $1,500  each. 
The  total  salary  list  as  so  fixed  and  allowed 
for  the  office  amounts  to  $58,600  per  annum; 
and  it  would  seem  that  It  was  intended  to 
cover  all  services  that  might  be  required  of 
the  county  clerk,  and  the  pay  of  all  deputies 
and  employes  that  might  be  necessary  in  per- 
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forming  such  services.  Moreover,  in  addition 
to  the  above  salaries  it  is  expressly  provided 
in  the  charter  (section  35,  art.  15)  that  when 
any  officer,  board,  or  department  shall  re- 
quire additional  deputies,  clerks,  or  employes, 
application  shall  be  made  to  the  mayor  there- 
for, and  upon  such  application  the  mayor 
shall  make  investigation  as  to  the  necessity 
for  such  additional  assistants,  and  that  if 
he  find  the  same  necessary,  he  may  recom- 
mend the  supervisors  to  authorize  the  ap- 
pointment of  such  additional  deputies,  clerks, 
or  employes,  and  thereupon  the  board  of  su- 
pervisors, by  an  affirmative  vote  of  not  less 
than  14  members,  may  authorize  such  ap- 
pointments and  provide  for  the  compensation 
of  such  appointees.  See  reference  to  the  ap- 
plication of  this  section  in  Harrison  v.  Hor- 
ton,  5  Cal.  App.  415,  90  Pac.  716. 

The  charter  having  expressly  provided  a 
salary  for  the  county  clerk,  and  a  salary  for 
his  many  assistants,  deputies,  and  copyists, 
states  that  such  salary  shall  be  "full  com- 
pensation for  all  services  rendered,  and  every 
officer  shall  pay  all  moneys  coming  into  his 
hands  as  such  officer,  no  matter  from  what 
source  derived  or  received,  into  the  treasury 
of  the  city  and  county  of  San  Francisco  with- 
in twenty-four  hours  after  receipt  of  the 
same."  The  money  came  into  the  hands  of 
Mulcrevy  as  such  clerk,  although  the  source 
from  which  it  was  derived  and  received  was 
the  amounts  paid  to  him  as  fees  in  naturaliz- 
ation proceedings  as  prescribed  and  provided 
for  in  the  act  of  Congress;  and  it  was  his 
duty  to  pay  it  Into  the  treasury  of  the  city 
and  county.  Language  could  not  be  more  ex- 
plicit It  does  not  admit  of  doubt  or  quibble 
as  to  its  meaning.  "No  matter  from  what 
source  derived"  means  all  the  money  coming 
Into  his  hands  by  virtue  of  and  by  reason  of 
his  being  such  county  clerk  and  ex  officio 
clerk  of  the  superior  court  It  was  by  rea- 
son of  his  election  as  county  clerk  and  his 
taking  office  and  giving  his  bond,  and  receiv- 
ing a  salary  of  $4,000  per  annum,- that  he 
was  enabled  to  receive  the  fees  for  naturaliz- 
ation proceedings  in  the  superior  court  He 
received  them  In  his  official  capacity.  He 
was  ex  officio  clerk  of  the  superior  court  in 
which  the  fees  were  collected  under  the  pro- 
visions of  the  act  of  Congress.  The  act  au- 
thorized him  to  retain  one-half  the  fees  col- 
lected by  him;  but  as  to  what  he  was  to  do 
with  such  half  so  retained  did  not  concern 
the  United  States  government  but  was  a 
matter  solely  between  himself  and  the  city 
and  county  of  San  Francisco.  It  was  his 
duty  to  receive  and  file  complaints,  answers, 
pleadings,  petitions  In  probate,  and  to  per- 
form all  services  required  of  him,  for  which 
he  received  fees.  It  was  his  duty  to  perform 
all  services  required  of  him  by  the  laws  of 
the  state  at  the  time  he  took  office,  and  all 
services  that  might  be  required  of  him  by 
any  subsequent  law  of  the  state  enacted  aft- 
er his  accession  to  office.  Such  fees  were 
not  his,  but  belonged  to  the  city  and  county, 
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he  being  In  one  sense  the  agent  of  the  city 
and  county  in  collecting  such  fees.  It  was 
equally  his  duty  to  perform  services  in  nat- 
uralization proceedings  after  the  passage  of 
•the  law  subsequently  enacted  by  Congress, 
and  to  receive  fees  for  such  services,  but  the 
sfees  when  so  received  belonged  to  the  city 
and  county  of  San  Francisco.  It  was  not  for 
shim  to  say  that  the  services  were  performed 
under  the  authority  of  the  United  States, 
■and  not  under  the  authority  of  the  state. 
His  bond  contained  the  condition  that  he 
would  faithfully  perform  all  official  duty 
•that  might  thereafter  be  imposed  upon  him 
by  law.  The  act  of  Congress  was  a  law. 

This  case  is  the  same  in  principle  as  In 
the  Matter  of  Dodge,  135  Cal.  512,  67  Pac. 
•973,  where  it  was  held  that  the  county  as- 
sessor was  not  entitled,  under  the  charter,  to 
retain  for  his  own  use  percentages  on  poll  tax- 
es collected  under  the  state  law  and  for  the 
•benefit  of  the  state.  It  was  there  said,  after 
discussing  the  provisions  of  the  charter  In- 
voked here:  "The  provisions  of  the  freehold- 
ers' charter  under  consideration,  requiring 
city  and  county  officials  to  pay  into  the  coun- 
ty treasury  all  moneys  received  by  them  in 
their  official  capacity,  Is  more  explicit  if  pos- 
sible than  the  provision  of  the  county  gov- 
ernment act  in  the  case  of  District  Attorney 
Fay.  It  is  clear  that  It  was  intended  that 
the  salaries  should  be  in  full  for  all  official 
services  of  every  kind  whatever,  and  that 
the  officer  is  not  entitled  to  retain  for  him- 
self any  fees  or  perquisites  for  the  perform- 
ance of  official  duty.  Such  fees  or  perqui- 
sites, if  any  received,  belong  to  the  public 
corporate  body  that  employed  him." 

The  views  herein  expressed  are  in  accord 
with  the  views  of  the  Supreme  Court  of  Wis- 
consin, as  reported  in  Barron  County  v. 
Beckwith,  142  Wis.  519,  124  N.  W.  1030, 
-where  the  same  question  was  discussed.  It 
was  there  claimed,  as  It  is  claimed  here,  that 
■the  official  duty  of  tbe  clerk  did  not  include 
eervices  in  naturalization  proceedings  under 
a  law  subsequently  enacted  by  Congress,  but 
the  court  held  otherwise,  saying:  "The  ar- 
gument is  ingenious;  but  it  seems  to  us  that 
tbe  statute  was  intended  to  cover  all  fees 
and  emoluments  coming  to  the  clerk  In  his 
official  capacity  while  holding  the  office  up- 
on a  salary  basis.  We  think  that  it  cannot 
be  successfully  maintained  that  if,  during  the 
salary  term,  the  Legislature  should  increase 
the  fee  bill  under  the  fee  system  as  to  clerks 
of  courts,  that  the  clerks,  though  on  a  salary 
basis,  could  retain,  in  addition  to  the  salary, 
the  extra  fees  provided  for  by  legislative  en- 
actment after  the  salary  had  been  fixed. 
*  •  •  The  courts  of  the  state  designated 
in  the  act  have  power  to  naturalize  aliens, 
and  the  clerks  perform  services  as  clerks  in 
such  proceedings,  and  receive  fees  as  clerks 
for  such  services;  and  whether  such  fees  are 


fixed  by  act  of  Congress  or  by  state  law, 
they  are  fees  or  emoluments  of  the  office 
within  the  meaning  of  chapter  411,  Laws  of 
1901." 

Our  attention  Is  called  to  Eldredge  v.  Salt 
Lake  County,  106  Pac.  939,  where  the  Su- 
preme Court  of  Utah  held  that  the  clerk  may 
retain  such  fees  under  the  act  of  Congress 
in  question.  While  we  do  not  approve  of 
the  doctrine  as  laid  down  in  the  Utah  case, 
it  Is  sufficient  to  say  that  it  can  be  readily 
distinguished  from  the  case  at  bar.  There 
the  law  provided  that  the  county  officers 
"shall  be  required  by  law  to  keep  true  and 
correct  account  of  all  fees  collected  by  them, 
and  to  pay  the  same  Into  the  proper  treasury, 
and  the  officer  whose  duty  it  is  to  collect 
such  fees  shall  be  held  responsible  on  his 
bond  for  the  same."  It  does  not  appear  from 
the  opinion  to  have  been  a  condition  of  the 
bond,  or  the  duty  of  the  clerk,  to  perform  all 
official  duties  that  may  have  been  imposed 
upon  him  by  law,  nor  did  the  statute  require 
the  clerk  to  pay  all  moneys,  "no  matter  from 
what  source  derived,"  Into  the  treasury  of 
the  county. 

It  is  claimed  by  defendant  surety  company 
that,  even  If  defendant  Mulcrevy  Is  liable, 
the  surety  company  is  not,  for  the  reason 
that  the  bond  was  given  for  the  performance 
of  official  duties,  and  that  it  was  not  part 
of  Mnlcrevy's  official  duty  to  act  in  behalf  of 
the  United  States  and  receive  fees  In  nat- 
uralization proceedings.  But  the  bond  was 
conditioned  that  Mulcrevy  would  faithfully 
perform  all  official  duty  that  might  there- 
after be  imposed  upon  him  by  law;  and  the 
law  thereafter  Imposed  upon  him  the  duty 
of  performing  services  in  naturalization  pro- 
ceedings. It  was  also  his  official  duty  to 
turn  the  money  over  to  the  treasury  of  the 
city  and  county  of  San  Francisco  within  24 
hours  after  he  received  it  The  liability  of 
the  surety  follows. 

The  judgment  is  affirmed. 

We  concur:  HALL,  J.;  KERRIGAN,  J. 


REEDER  et  ux.  v.  WELLS  FAB  GO  &  CO. 
(Civ.  864.) 

(Court  of  Appeal,  Second  District,  California. 
Dec.  12,  1910.  On  Petition  for  Rehearing, 
Jan.  11, 1911;  Denied  by  Supreme  Court  Feb. 
9,  1911.) 

1.  Warehousemen  (§  24*)— Liability. 

A  warehouseman  is  only  liable  for  damage 
to  property  in  his  custody  caused  by  his  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men^ Cent.  Dig.  §§  48,  49,  51-54;  Dec  Dig.  f 

2.  Cashiers  (I  140*)— Liability  as  Ware- 
houseman—Notice— Time. 

Civ.  Code.  I  2120,  provides  that,  if  a  car- 
rier does  not  deliver  freight  to  the  consignee  or 
his  agent  personally,  be  must  notify  the  con- 
signee of  Its  arrival  and  keep  it  as  a  ware- 
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houseman  until  the  consignee  has  had  a  reason* 

able  time  to  remove  it,  and,  if  the  consignee's 
place  of  residence  or  business  be  unknown,  the 
carrier  may  give  the  notice  by  letter  dropped 
in  the  nearest  post  office.  Section  2121  pro- 
vides that,  if  the  consignee  does  not  remove 
freight  within  a  reasonable  time  after  delivery 
or  after  the  carrier  has  duly  offered  to  deliver, 
the  carrier  may  exonerate  itself  from  further  lia- 
bility by  placing  the  freight  in  a  warehouse  for 
the  consignee  and  giving  the  latter  notice  there- 
of. Held,  that  section  2120  required  that  the 
consignee  be  given  actual  notice  of  the  arrival 
of  the  freight  in  order  to  change  the  carrier's 
liability  to  that  of  warehouseman,  so  that  where 
the  notice  to  the  consignee  of  the  arrival  of 
freight  was  dated  June  25th,  but  was  mailed 
in  the  post  office  on  the  morning  of  June  26th. 
and  the  freight  was  destroyed  on  the  night  of 
June  25th,  the  carrier's  liability  was  that  of  a 
carrier,  and  not  of  a  warehouseman. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  81  609,  611-616;  Dec.  Dig.  |  140.*] 

3.  Carriers  (|  158*)— Freight— Limitations 
or  Liability— Validity  of  Contract. 

Under  Civ.  Code,  §  2174,  permitting  the 
obligations  of  a  common  carrier  to  be  limited 
by  Bpecial  contract  as  well  as  under  the  general 
rules  of  law,  a  contract  with  an  express  com- 
pany, limiting  the  recovery  to  the  value  agreed 
upon  between  it  and  the  shipper  in  considera- 
tion of  a  special  rate  given,  is  valid. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  8S  668-667,  690-703,  708-710,  718; 
Dec  Dig?  {  158.*] 

4.  Carriers  (|  1 58*) — Freight — Limitations 
op  Liability — Stipulations  or  Value. 

A  shipper,  who  stipulates  when  the  ship- 
ment is  received  that  the  goods  are  of  a  certain 
value,  is  estopped  from  claiming  a  greater 
amount  in  an  action  for  damages  for  their  loss 
or  injury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  98  663-667;  Dec.  Dig.  |  158.*] 

5.  Carriers  (8  162*)— Freight— Action  roE 
Damage— Allegations  or  Answeb. 

An  allegation  of  the  answer,  in  an  action 
against  an  express  company  for  Injuries  to 
goods,  that  the  charge  for  carrying  the  goods 
was  based  upon  a  valuation  not  to  exceed  $50, 
and  that  the  shipper  agreed  that  the  company 
should  not  be  liable  for  more  than  $50,  for  fail- 
ure to  deliver  in  good  order,  and,  in  case  of 
partial  damage,  should  not  be  liable  for  more 
than  such  a  proportion  of  the  same  as  $50  bore 
to  the  actual  value,  if  greater  than  that  sum, 
did  not  allege  a  sufficient  consideration  for  an 
agreement  to  limit  the  carrier's  liability  for 
loss  to  that  sum,  not  alleging  a  special  rate 
given  in  consideration  of  such  agreement. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  88  720,  721;  Dec.  Dig.  8  162.*] 

6.  Trial  (8  397*)— Findings— Necessity— Ab- 
sence or  Issues. 

The  court  was  not  bound  to  make  findings 
upon  the  matter  alleged  In  the  answer,  where  It 
raised  no  issue. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  88  940-045;  Dec.  Dig.  8  397.*] 

On  Petition  for  Rehearing. 

7.  Trial  (8  397*)— Findings— Necessity. 

The  court  was  not  bound  to  make  a  finding 
upon  an  issue  In  support  of  which  no  evidence 
was  offered. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  81  940-045;  Dec  Dig.  8  397.*] 

8.  Appeal  and  Error  (8  931*)  —  Presump- 
tions. 

Where  there  is  no  finding  made  upon  an 
issue,  it  must  be  presumed  that  no  evidence  was 


offered  or  heard  in  support  of  such  Issue,  where 
none  is  shown  by  the  record  to  have  been  of- 
fered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Errorj  Cent  Uig.  88  8762-3771;  Dec  Dig.  8 

9.  Appeal  and  Error  (8  1175*)— Disposition 

—Rendition  or  New  Trial. 

Where  no  evidence  was  offered  at  trial  in 
support  of  the  defense  alleged,  so  that  no  find- 
ings were  made  thereon,  judgment  was  properly 
ordered  for  plaintiff  upon  reversing  a  judgment 
for  defendant  Instead  of  ordering  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  4573-4587;  Dec  Dig.  8 
1175.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  W.  R  Hervey,  Judge. 

Action  by  L.  B.  Reeder  and  wife  against 
Wells  Fargo  &  Co.  From  a  Judgment  for  de- 
fendant, plaintiffs  appeal.  Reversed,  with 
directions  to  enter  judgment  for  plaintiffs,  as 
stated. 

Cryer  &  Tuttle,  for  appellants.  Ourney  B. 
Newlin  (Roy  V.  Reppy,  of  counsel),  for  re- 
spondent 

JAMES,  J.  This  action  was  brought  to  re- 
cover damages  alleged  to  have  been  suffered 
by  plaintiffs  through  the  breach  of  contract 
of  defendant  as  a  common  carrier  to  deliver 
safely  a  certain  trunk  and  its  contents. 
Judgment  was  awarded  defendant,  and  plain- 
tiffs have  appealed. 

From  the  findings  of  fact  made  by  the 
trial  court  it  appears  that  on  the  24th  day 
of  June,  1909,  plaintiffs  delivered  to  defend- 
ant at  Long  Beach,  Cel.,  a  trunk  and  Its  con- 
tents. Defendant  thereupon  undertook  and 
agreed  to  transmit  to  Los  Angeles  and  de- 
liver "to  plaintiffs  or  their  agent  personally, 
or,  if  for  any  reason  it  was  unable  so  to  do, 
to  give  notice  to  said  plaintiffs  of  the  arriv- 
al of  said  trunk  and  contents,  and  to  keep 
the  same  upon  the  responsibility  of  said  de- 
fendant as  a  warehouseman."  It  Is  further 
found  that  In  pursuance  of  said  agreement 
defendant  did  transport  the  trunk,  and  that 
it  arrived  in  Los  Angeles  on  the  morning  of 
June  25,  1909;  that,  the  place  of  residence  of 
plaintiffs  being  unknown,  defendant  on  the 
afternoon  of  the  25th  day  of  June  deposited 
in  the  mail  a  postcard  containing  a  notice  of 
the  arrival  of  the  trunk,  which  postcard  was 
postmarked  "June  25,  1909,  8  p.  m.,"  and 
"was  placed  in  the  general  delivery  of  the 
post  office  on  the  morning  of  June  26,  1909" ; 
that  after  mailing  the  card  the  trunk  was 
placed  by  defendant  in  a  fireproof  ware- 
house; that  during  the  night  of  June  25th 
a  fire  occurred  in  said  warehouse  whereby 
the  trunk  and  contents  were  damaged  to  the 
extent  of  $300  without  any  negligence  on  the 
part  of  defendant;  and  that  they  were  de- 
livered to  plaintiffs  on  the  30th  day  of  June, 
1909.  Upon  these  findings  it  is  contended 
that  the  judgment  entered  In  favor  of  de- 
fendant was  not  warranted.    There  is  no 
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disagreement  between  the  parties  that  the 
defendant  would  have  been  responsible  upon 
Its  liability  as  an  insurer  for  any  damage 
done  to  the  trunk  or  contents  from  the  time 
delivery  was  made  to  it  until  notice  to  the 
consignees  of  arrival  was  deposited  in  the 
mails.  Tbelr  point  of  difference  is  as  to 
whether  or  not,  upon  the  mere  mailing  of 
notice  of  arrival,  the  liability  of  the  defend- 
ant was  changed  from  that  of  Insurer  to 
that  of  warehouseman  with  the  liability  only 
of  a  depositary  for  hire.  If  the  last  legal  sit- 
uation resulted  immediately  upon  the  mail- 
ing of  the  notification  card,  then,  as  a  ware- 
houseman is  only  liable  for  damages  caused 
to  property  in  his  custody  which  arises  from 
his  negligence,  there  would  be  in  this  case 
no  right  of  recovery.  If,  on  the  other  hand, 
the  responsibility  of  defendant  as  an  Insurer 
continued  until  a  reasonable  time  had  elaps- 
ed for  the  delivery  of  the  card  through  the 
mails,  then  the  plaintiffs  were  entitled  to 
judgment  The  trial  judge  concluded  that 
the  liability  of  defendant  did  not  continue 
after  the  notification  card  was  deposited  in 
the  malls,  and  accordingly  entered  the  judg- 
ment Indicated.  In  that  determination  of  the 
question  presented  we  do  not  concur. 

A  careful  consideration  of  the  Code  pro- 
visions affecting  the  way  by  which  a  com- 
mon carrier  may  change  its  responsibility 
from  insurer  to  warehouseman  leads  us  to 
the  conclusion  that  upon  the  findings  as 
made  judgment  should  have  been  entered  in 
favor  of  plaintiffs.  This  observation  is  made, 
however,  leaving  aside  for  the  moment  an- 
other point  presented  respecting  the  third 
alleged  defense  set  up  in  the  answer  of  de- 
fendant upon  which  there  were  no  findings. 
Section  2120,  Civ.  Code,  provides  as  follows: 
"If,  for  any  reason,  a  carrier  does  not  de- 
liver freight  to  the  consignee  or  his  agent 
personally,  he  must  give  notice  to  the  con- 
signee of  its  arrival,  and  keep  the  same  in 
safety,  upon  his  responsibility  as  a  ware- 
houseman, until  the  consignee  has  had  a 
reasonable  time  to  remove  It  If  the  place 
of  residence  or  business  of  the  consignee  be 
unknown  to  the  carrier,  he  may  give  the  no- 
tice by  letter  dropped  in  the  nearest  post 
office."  By  this  section  there  is  an  obliga- 
tion devolving  upon  the  carrier  to  deliver 
freight  to  the  consignee  or  his  agent  per- 
sonally, or  to  give  notice  to  the  consignee  of 
the  arrival  thereof.  The  latter  portion  of 
,the  section  furnishes  a  means  by  which 
such  notice  may  be  given  in  the  event  that 
the  address  of  the  consignee  is  unknown  to 
the  carrier.  It  is  provided  in  such  a  case 
that  "he  may  give  the  notice  by  letter  drop- 
ped in  the  nearest  post  office."  Suppose,  for 
instance,  that  the  carrier  does  know  the  ad- 
dress of  the  consignee  and  dispatches  a  mes- 
senger to  that  address  for  the  purpose  of 
communicating  notice  of  the  arrival  of  the 
goods  shipped.  It  would  not  be  contended, 
we  apprehend,  that  the  notice  would  be 


deemed  complete  at  the  time  of  Che  dispatch 
of  the  messenger.  The  notice  to  the  consign- 
ee in  that  case  would  be  complete  only  when 
communicated  to  him.  The  statute  contem- 
plates undoubtedly  that  before  the  carrier 
shall  be  permitted  to  change  the  extent  of 
his  liability  to  the  consignee  to  that  of  ware- 
houseman, the  consignee  shall  actually  have 
notice  of  the  arrival  of  the  goods..  Where 
the  malls  are  permitted  to  be  resorted  to  for 
the  purpose  of  giving  such  notice,  then,  sure- 
ly, before  a  change  is  worked  in  the  respon- 
sibility of  the  carrier,  a  reasonable  time 
must  elapse  after  depositing  in  the  mails  of 
the  notice  before  the  consignee  shall  be 
charged  with  the  effect  thereof.  Added  force 
is  lent  to  this  construction  by  a  considera- 
tion of  section  2121,  Civ.  Code,  immediately 
following  that  quoted.  This  latter  section 
provides:  "If  a  consignee  does  not  accept  and 
remove  freight  within  a  reasonable  time  aft- 
er the  carrier  has  fulfilled  his  obligation  to 
deliver,  or  duly  offered  to  fulfill  the  same, 
the  carrier  may  exonerate  himself  from  far- 
ther liability  by  placing  the  freight  in  a  suit- 
able warehouse,  or  storage,  on  account  of  the 
consignee,  and  giving  notice  thereof  to  him." 
By  this  provision  the  carrier  is  permitted, 
when  a  reasonable  time  has  elapsed  after 
such  carrier  has  offered  to  deliver  freight 
to  exonerate  itself  altogether  by  storing  the 
freight  in  a  suitable  warehouse.  The  "rea- 
sonable time"  mentioned  commences  to  run 
only  after  the  carrier  has  offered  to  deliver. 
If  its  offer  to  deliver  is  given  by  letter  drop- 
ped in  the  post  office,  as  Is  provided  for  by 
section  2120,  Civ.  Code,  there  is  strong  rea- 
son for  concluding  that  the  intention  of  the 
Legislature  was  that  the  notice  should  ei- 
ther be  received  by  the  consignee,  or  suffi- 
cient time  elapse  for  It  to  be  delivered  to 
him  in  the  usual  course  of  mall,  before  the 
"reasonable  time"  mentioned  in  section  2121 
would  commence  to  run  against  the  assignee. 
In  Wilson  v.  California  C.  R.  R.  Co.,  94  CaL 
178,  29  Pac.  866  (17  L.  R  A.  685),  the  court 
says:  "The  plain  meaning  of  this  section 
(2120,  Civ.  Code)  seems  to  be  that  in  order 
to  reduce  the  responsibility  of  the  carrier 
to  that  of  a  warehouseman,  the  notice  requir- 
ed by  the  section  must  be  given.  •  •  • 
The  rule  requiring  railroad  companies  to  give 
notice  to  consignees  of  the  arrival  of  their 
goods,  so  far  as  practicable,  in  order  to  re- 
duce the  liability  of  the  carrier  to  that  of 
warehouseman,  irrespective  of  statutory  en- 
actment seems  to  be  founded  upon  the  bet- 
ter reason  and  supported  by  the  weight  of 
authority  in  other  states  and  in  England. 
Hutchinson  on  Carriers,  §i  878,  874,  and 
notes."  In  this  case  the  findings  recite  that 
the  card  notifying  consignees  of  the  arrival 
of  the  trunk  was  postmarked  "Los  Angeles, 
Cal.,  June  25,  8  p.  m.,"  and  "was  placed  In 
the  general  delivery  of  said  postofflce  on  the 
morning  of  June  26th."  The  trunk  and  Its 
contents  were  damaged  by  fire  during  the 
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night  of  June  26th  and  before  the  card  went 
out  of  the  post  office  for  delivery,  which  was 
on  the  morning  of  the  26th. 

In  a  defense  set  up  as  a  third  and  separate 
defense  on  the  part  of  defendant  in  Its  an- 
swer, It  was  alleged  that  the  defendant  did 
not  at  the  time  of  the  shipment  of  the  trunk, 
or  at  any  time  before  the  arrival  of  the 
trunk  in  Los  Angeles,  have  any  Information 
or  belief  as  to  the  contents  of  the  trunk, 
or  the  value  of  the  trunk.  Defendant  then 
alleged:  "That  said  charge  for  carrying  said 
property  was  based  upon  a  valuation  not 
exceeding  $50,  and  that  the  said  plaintiffs 
agreed  that  the  said  defendant  should  not  be 
liable  in  any  event  for  more  than  $60  for 
failure  through  any  cause  to  deliver  said 
trunk  and  contents  to  the  plaintiffs  in  good 
order  and  condition,  and  that  in  case  of 
partial  loss  or  damage  said  defendant  should 
not  be  liable  for  more  than  such  a  propor- 
tion of  the  same  as  $60  bore  to  the  actual 
value,  if  greater  than  $50."  By  this  defense 
it  was  sought  by  defendant,  in  the  event 
damages  were  recovered  against  it,  to  limit 
the  amount  of  the  recovery  to  $60.  By  the 
findings  of  the  court  it  was  determined  that 
the  amount  of  damage  suffered  was  the  sum 
of  $300.  No  findings  were  made  upon  this 
third  defense  of  the  defendant  It  seems  to 
be  settled,  both  by  the  Code  provisions  and 
the  decisions,  that  a  valid  contract  may  be 
made  which  will  limit  the  amount  of  recov- 
ery in  a  case  like  this  where  a  special  rate  is 
given  for  the  carriage  of  property  to  the 
value  agreed  upon  between  the  shipper  and 
carrier  (Larsen  v.  Oregon  Short  Line  R.  Co. 
[Utah]  110  Pac  983 ;  Civ.  Code,  f  2174) ;  and 
where  a  shipper  in  advance  has  stipulated  as 
to  the  value  of  his  goods  he  may  be  held  es- 
topped in  an  action  for  damages  to  claim  the 
right  to  recover  any  amount  greater  than 
that  so  stipulated  (Donlon  Bros.  v.  Southern 
Pacific  Co.,  161  CaL  763,  91  Pac.  60S,  11  L. 
R.  A.  [N.  S.]  811).  If  the  defendant  by  its 
answer  sufficiently  alleged  an  agreement  bas- 
ed upon  a  sufficient  consideration  made  be- 
tween itself  and  the  consignees,  determining 
in  advance  the  value  to  be  placed  upon  the 
goods  shipped  in  the  event  of  their  damage 
or  destruction,  then  an  issue  would  have 
been  presented  upon  which  the  court  should 
have  made  findings.  We  do  not  consider, 
however,  that  such  an  agreement  was  suf- 
ficiently alleged  in  the  answer.  It  Is  not 
there  alleged  that  any  special  rate  was  made 
to  the  shippers  by  reason  of  their  agree- 
ment not  to  hold  the  defendant  liable  for 
more  than  $60  for  failure  to  deliver  the 
trunk  and  contents  in  good  order  and  condi- 
tion. The  allegation  only  is  that  the  charge 
for  carrying  the  property  was  based  upon  a 
valuation  not  exceeding  $50.  Whether  this 
charge  was  less  or  more  than  the  amount 
which  would  have  been  charged  had  the  prop- 
erty been  differently  valued  is  not  alleged 


and  does  not  appear  in  the  answer  of  de- 
fendant No  issue,  therefore,  having  been 
properly  tendered  by  this  answer,  it  was  un- 
necessary for  the  court  to  make  a  finding 
thereon. 

As  to  the  alleged  fourth  defense  set  out  in 
defendant's  answer,  the  findings  as  made 
sufficiently  cover  every  issue  tendered  by  it 

The  judgment  is  reversed,  with  directions 
to  the  trial  court  to  enter  Judgment  upon 
the  findings  in  favor  of  plaintiffs  for  the 
sum  of  $300. 

We  concur:  ALLEN,  P.  J.;  SHAW,  J. 

On  Petition  for  Rehearing. 

PER  CURIAM.  The  petition  of  respond- 
ent for  a  rehearing  is  denied.  Its  contention 
that  a  new  trial  should  have  been  ordered, 
rather  than  that  a  judgment  should  have 
been  directed  to  be  entered  upon  the  findings, 
as  was  done,  may  be  fully  answered:  The 
trial  court  failed  to  find  upon  the  issue  pre- 
sented In  the  third  alleged  defense  set  out 
in  defendant's  answer  as  to  a  contract  hav- 
ing been  made  between  the  shipper  and  car- 
rier limiting  liability.  It  was  not  necessary 
for  the  court  to  make  a  finding  upon  any  Is- 
sue In  support  of  which  no  evidence  was 
offered,  and  It  Is  not  shown  that  there  was 
evidence  before  the  court  touching  the  de- 
fense mentioned.  It  must  be  presumed, 
where  there  is  an  absence  of  a  finding  upon 
an  issue  made  by  the  pleadings,  that  no  evi- 
dence was  offered  or  heard  in  support  there- 
of when  none  Is  shown  by  the  record  to  have 
been  so  offered  or  heard. 

Therefore,  conceding  that  in  the  third  al- 
leged defense  a  contract  limiting  liability  was 
sufficiently  pleaded,  nevertheless,  upon  the 
findings  as  made,  it  was  proper  for  this  court 
to  make  the  order  which  was  made  directing 
judgment  to  be  entered  in  favor  of  plaintiffs. 
Eva  v.  Symons,  145  Cal.  202.  78  Pac.  648; 
People  v.  McCue,  150  CaL  200,  88  Pac.  899. 


PORTER  v.  ANDERSON  et  aL    (Civ.  717.) 

(Court  of  Appeal,  Third  District  California. 
Dec.  1,  1910.    Rehearing  Denied  by 
Supreme  Court  Jan.  30,  1911.) 

1.  Specific  Pebtormanoe  (f  114*) — Proceed- 
ings —  Pleaoinq  ano  Proof  of  Justness 

Aim  REASONABLENESS  Or  COITTBAOT. 

Under  Civ.  Code,  f  8391,  prohibiting  spe- 
cific performance  of  an  obligation  against  one 
if  he  has  not  received  an  adequate  considera- 
tion for  the  contract,  or  if ,  as  to  him,  it  is 
not  Just  and  reasonable,  the  party  seeking 
specific  performance  must  plead,  as  well  as 
prove,  such  justness  and  reasonableness. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  857,  858,  877;  Dec 
Dig.  i  li4.»]  "  ^ 

2.  Specific  Pekfobmancb  ft  114*)— Pboceed- 
ings— Complaint. 

An  action  is  one  for  specific  performance, 
as  regards  the  necessity,  under  Civ.  Code,  f 
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8391,  of  plaintiff's  pleading  and  proving  the 
justness  and  reasonableness  of  the  contract  as 
to  the  defendant  with  whom  the  contract  was 
made,  notwithstanding  the  allegation  of  the 
complainant  in  aid  of  the  ultimate  relief  Bought, 
specific  performance,  that  the  conveyance  of 
the  property  by  such  defendant  to  the  other 
defendant  was  fraudulent. 

[Ed.  Note.— Por  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  f|  357,  858,  377;  Dec 
Dig.  8  114.*] 

3.  Spkcitio  Performance  (|  114*)— Proceed- 
ings—Complaint— Aideb  by  Answer. 

The  complaint  in  specific  performance.  In- 
sufficient because  not  alleging,  as  required  by 
Civ.  Code,  8  3391,  the  justness  and  reason- 
ableness of  the  contract  as  to  defendant  Is  not 
aided  by  the  answer  charging  fraudulent  repre- 
sentations by  plaintiff,  where  no  evidence  is 
introduced,  but  the  case  is  tried  on  the  plead- 
ings. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  88  357,  358;  Dec.  Dig. 
8  114;*  Pleading,  Cent  Dig.  8  1345.] 

4.  Specific  Performance  (8  114*)— Proceed- 
ings—Complaint— Setting  Out  Contract. 

The  contract  for  exchange  of  described 
properties  cannot  show  the  real  values  of  the 
properties,  and  so,  though  made  part  of  the 
complaint  for  specific  performance,  will  not 
supply  the  allegation  and  proof  of  its  justness 
and  reasonableness,  required  of  plaintiff  by 
Civ.  Code,  8  3391. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  88  857,  358;  Dec.  Dig.  8 

5.  Appeal  and  Error  (8  1071*)  —  Review  — 
Harmless  Error— Findings. 

Though  the  court  would  be  justified  in 
rendering  a  judgment  against  plaintiff  in  spe- 
cific performance  for  insufficiency  alone  of  the 
complaint,  it  not  alleging,  as  required  by  Civ, 
Code,  8  3391,  the  justness  and  reasonableness 
of  the  contract  there  was  no  harm  in  its  doing 
so  on  a  finding  that  the  contract  was  not  just 
or  reasonable;  the  pleading  being,  in  effect, 
submitted  as  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  4234;  Dec  Dig.  8  1071.*] 

6.  Specific  Performance  (8  97*)— Tender. 

Whether  plaintiff  in  specific  performance 
made  a  tender  is  unimportant,  where  he  does 
not  plead  and  prove,  as  required  by  Civ.  Code, 
8  3391,  the  reasonableness  and  justness  of  the 
contract 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  8  286;  Dec  Dig.  8  97.*] 

7.  Judgment  (8  435*)— Relief  from  Judg- 
ment—' 'Surprise.  ' ' 

Surprise,  within  Code  Civ.  Proc  8  473, 
authorizing  the  trial  court  to  relieve  a  party 
from  a  judgment  taken  against  him  through 
surprise,  is  some  condition  or  situation  in  which 
a  party  finds  himself  unexpectedly  placed,  to 
his  injury,  without  any  default  or  negligence 
of  his -own,  and  against  which  ordinary  pru- 
dence could  not  have  guarded;  and  it  is  not 
a  case  of  surprise  where  the  complaint  in  spe- 
cific performance  having  been  demurred  to  be- 
cause not  alleging  the  justness  and  reasonable- 
ness of  the  contract  as  required  by  Civ.  Code, 
S  3391,  and  the  demurrer  having  been  overrul- 
ed, the  pleadings  were  in  substantial  effect  sub- 
mitted as  the  evidence,  and  the  court  fonnd, 
doubtless  because  of  a  changed  view  as  to  the 
sufficiency  of  the  complaint  without  the  allega- 
tion of  justness  and  reasonableness,  that  the 
contract  set  out  In  the  complaint  was  not  just 
or  reasonable,  especially  where  plaintiff's  coun- 


sel had  doubts  of  the  sufficiency  of  the  com- 
plaint, notwithstanding  the  ruling  on  demurrer. 

lEd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  8  821 ;  Dec  Dig.  5  435.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6818,  6819.] 

&  Pleading  (8  237*)  —  Amendment  —  After 
Trial. 

One  is  not  entitled  after  trial  to  an  amend- 
ment necessitating  a  trial  de  novo. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  81  60S,  605,  614;  Dec  Dig.  8  237.*] 

Appeal  from  Superior  Court,  Butte  Coun- 
ty; E.  P.  McDaniel,  Judge. 

Action  by  Edwin  G.  Porter  against  Ed- 
ward Anderson  and  others.  From  a  judg- 
ment for  defendants,  and  from  an  order  de- 
nying a  motion  for  permission  to  amend  the 
complaint,  plaintiff  appeals.  Affirmed. 

J.  R.  King  and  W.  H.  Devlin,  for  appel- 
lant  William  E.  Duncan,  for  respondents. 

HART,  J.  On  the  5th  day  of  June,  1906, 
Porter  and  the  respondent  Edward  Ander- 
son, became  parties  to  a  written  agreement 
by  the  terms  of  which  they  mutually  coven- 
anted to  exchange  certain  real  and  personal 
property.  The  real  property  of  Anderson 
which  was  the  subject  of  said  agreement 
consists  of  lots  1  and  2,  in  what  is  known  as 
"Gridley  Colony  No.  5,"  in  Butte  county,  this 
state,  together  with  improvements  and  cer- 
tain personal  property,  and  that  of  Porter  Is 
situated  in  the  state  of  Utah,  and  Is  describ- 
ed as  the  "8.  W.  %i  of  the  N.  W.  %  of  sec- 
tion 3,  township  11  N„  3  West  Salt  Lake 
Meridian,  Box  Elder  county,  Utah,"  together 
with  improvements.  On  the  latter  property, 
so  the  agreement  asserts,  there  subsisted  a 
mortgage  to  secure  the  payment  of  a  note 
for  $14250,  which  obligation  Anderson  agreed 
in  consideration  of  the  covenants  contained 
in  said  agreement  to  assume.  Porter  also 
agreed,  as  a  part  of  the  consideration  of  the 
contract  to  exchange  said  properties,  to  pay 
Anderson  the  sum  of  $550  in  cash.  It  ap- 
pears from  the  averments  of  the  complaint 
that  on  the  31st  day  of  July,  1908,  and  while 
the  agreement  referred  to  still  subsisted  and 
its  terms  remained  unexecuted,  Anderson 
sold  the  lots  mentioned  therein  to  the  defend- 
ant Jonathan  B.  Carter  for  the  sum  of  $4,000, 
of  which  $1,200  was  paid  in  cash,  and  time 
given  on  the  balance,  $2,800,  the  same  being 
evidenced  by  a  promissory  note,  secured  by 
mortgage  on  said  lots,  executed  by  said  Car- 
ter In  favor  of  the  defendant  Martha  Elisa- 
beth Anderson,  the  wife  of  the  said  defend- 
ant Edward  Anderson.  The  purpose  of  this 
suit  by  Porter  was  to  secure  a  decree:  (1) 
To  "rescind,  cancel,  and  set  aside  the  deed 
made  by  the  defendant  Edward  Anderson  to 
Jonathan  B.  Carter";  (2)  to  "rescind,  cancel, 
and  set  aside  the  mortgage  made  by  the  de- 
fendant Carter  to  the  defendant  Martha  Elis- 
abeth Anderson";  (3)  to  "enforce  a  specific 
performance  of  the  contract  between  plaintiff 
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and  defendant  Edward  Anderson."  The  de- 
fendants each  demurred  to  the  complaint  on 
general  grounds,  and  said  demurrers  were 
-overruled  by  the  court,  Hon.  John  0.  Gray, 
judge  thereof,  presiding.  Thereupon  answers 
were  filed  by  the  defendants,  and  later  the 
cause  was  called  for  trial  before  the  Honor- 
able Eugene  P.  McDanlel,  judge  of  the  supe- 
rior court  In  and  for  the  county  of  Yuba; 
•he  having  been  requested  by  the  judge  of 
said  first-mentioned  court  to  try  the  same. 
Findings  were  filed  and  judgment  entered  in 
•favor  of  the  defendants  and  against  plain- 
tiff on  the  2d  day  of  December,  1900.  Before 
4he  last-named  date,  however — on  the  11th 
day  of  September,  1000— the  Judge  filed  a 
written  opinion  In  which  he  declared  that 
■the  case  "was  virtually  tried  upon  the  plead- 
ings" ;  that  "there  was  some  slight  evidence 
as  to  certain  formal  matters,  such  as  the 
signing  of  the  deed  adduced  upon  the  trial." 
There  Is,  therefore,  no  bill  of  exceptions  on 
■the  merits.  The  trial  court  found  that  the 
agreement  "set  out  In  plaintiffs  complaint 
Is  not  fair,  just,  or  reasonable,  as  to  any  of 
the  defendants,  and  that  the  consideration 
for  the  exchange  of  said  property,  moving 
from  the  plaintiff  to  defendant  Edward  An- 
derson, was  not  adequate."  This  finding  was 
no  doubt  based  upon  the  failure  of  the  com- 
plaint to  allege  that  the  bargain  pleaded  was 
fair,  just,  and  reasonable  as  to  the  defend- 
ants, or,  more  particularly,  the  defendant 
Edward  Anderson,  and  certain  averments  of 
the  answer  (which  we  shall  presently  have 
occasion  to  consider)  charging  that  the  plain- 
tiff grossly  misrepresented  the  condition  and 
value  of  his  property  at  the  time  the  agree- 
ment was  made;  the  facts  pleaded  in  the 
■complaint  and  answer,  respectively,  being 
all  the  evidence  offered  and  received  on  the 
merits.  After  the  court  filed  Its  opinion,  and 
before  the  findings  were  filed  and  the  judg- 
ment entered,  plaintiff,  through  his  attor- 
neys, having  previously  given  notice  thereof 
and  served  the  same,  presented  and  urged  a 
motion  that  the  court  "arrest  further  pro- 
ceeding In  said  action,  refuse  to  sign,  make, 
■or  cause  to  be  entered  any  findings  or  Judg- 
ment therein;  that  said  cause  be  reopened, 
plaintiff  to  be  permitted  to  file  an  amended 
•complaint  therein,  a  copy  of  which  is  served 
herewith;  and  that  thereafter  said  action 
be  again  tried  upon  such  amended  complaint 
and  such  pleadings  as  defendant  may  file 
thereto  and  the  trial  thereof  be  tried  de  novo 
upon  the  merits  thereof."  The  notice  of  this 
motion  stated  that  "said  motion  will  be  made 
and  based  upon  all  the  records,  papers,  and 
pleadings  on  file  In  said  court  In  said  action, 
together  with  an  affidavit  of  J.  R  King,  one 
of  the  attorneys  for  plaintiff,  which  affidavit 
la  served  herewith."  The  affidavit  of  King 
sets  forth  an  elaborate  statement  of  the  his- 
tory of  the  cause,  disclosing  all  the  proceed- 
ings had  therein  up  to  the  time  of  the  filing 
of  the  opinion  by  the  trial  Judge,  and  de- 
claring that  "any  judgment  or  findings  which 


may  be  made  In  said  action  in  accordance 
with  said  opinion  will  work  upon  this  plain- 
tiff a  serious  Injury,  all  brought  about  and 
caused  by  surprise  on  the  part  of  this  plain- 
tiff and  his  attorneys,  a  surprise  which  no 
ordinary  or  any  reasonable  prudence  or  care 
could  have  obviated  or  avoided."  Counsel 
for  defendants  filed  a  counter  affidavit,  and 
upon  these  affidavits  and  the  pleadings,  pa- 
pers, etc.,  constituting  the  record  of  the  case, 
said  motion  was  heard  and  denied  by  the 
court.  The  appeal  here  is  by  the  plaintiff 
from  the  judgment  entered  upon  the  merits 
of  the  case  and  from  the  order  denying  his 
said  motion  for  permission  to  amend  his  com- 
plaint 

The  appeal  from  the  Judgment  Is,  as  has 
been  seen,  upon  the  judgment  roll  alone. 
The  transcript  contains  a  bill  of  exceptions 
In  the  proceedings  upon  the  motion  for  leave 
to  amend  the  complaint,  etc  The  applica- 
tion for  permission  to  amend  the  complaint 
was,  as  seen,  based  upon  the  ground  that  ap- 
pellant was  taken  by  surprise  by  the  declara- 
tion in  the  court's  written  opinion  that  the 
complaint  failed  to  state  a  cause  of  action, 
and  the  proceedings  on  said -application  were 
manifestly  initiated  In  pursuance  of  the 
terms  of  section  473  of  the  Code  of  Civil 
Procedure,  by  which  it  is  provided,  inter 
alia,  that  a  trial  court  may,  "upon  such 
terms  as  may  be  just,  relieve  a  party  or  his 
legal  representative  from  a  judgment,  order, 
or  other  proceeding  taken  against  him 
through  his  mistake,  inadvertence,  surprise, 
or  excusable  neglect" 

1.  Section  3391  of  the  Civil  Code  provides 
that  "specific  performance  of  an  obligation 
cannot  be  enforced  against  a  party  In  any 
of  the  following  cases:  (1)  If  he  has  not 
received  an  adequate  consideration  for  the 
contract;  (2)  If  it  Is  not  as  to  him,  just 
and  reasonable.  *  •  •»»  The  Code  rule, 
as  It  is  thus  given,  is  only  a  legislative  re- 
affirmation of  the  rule  as  to  the  remedy  of 
specific  performance  as  It  has  always  been 
recognized  and  practiced  in  courts  of  equity. 
Unless  the  contract  Is  perfectly  fair,  equal, 
and  just  in  its  terms  and  in  its  circumstanc- 
es, a  court  of  equity  will  incontinently  re- 
fuse to  specifically  enforce  it  See  Pomeroy's 
Equity  (2d  Ed.)  |  1406.  And  a  natural  con- 
comitant of  this  unassailable  and  well-under- 
stood proposition  Is  the  rule  that  a  party 
seeking  to  invoke  this  equitable  remedy  must 
plead  as  well  as  prove  that  the  obligation  is 
just  and  reasonable  as  to  the  party  against 
whom  he  asks  its  specific  enforcement 
Agard  v.  Valencia,  80  Cal.  292;  Bruck  v. 
Tucker,  42  Cal.  346;  Nicholson  v.  Tarpey, 
70  Cal.  600,  12  Pac.  778 ;  Morrill  v.  Everson, 
77  Cal.  114,  19  Pac.  190;  Windsor  v.  Miner, 

124  Cal.  492,  57  Pac  386;  Prince  v.  Lamb, 

125  Cal.  120,  60  Pac.  689;  Stiles  v.  Cain, 
134  Cal.  171,  66  Pac.  231;  Flood  v.  Temple- 
ton,  148  Cal.  374,  83  Pac  148;  White  v.  Sage, 
149  Cal.  613,  87  Pac.  193:  Herzog  v.  Atchison, 
Topeka,  etc.,  R.  R,  153  Cal.  496,  95  Pac  898, 
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17  L.  R.  A.  (N.  S.)  428;  Martin  et  rL  ▼.  Con- 
drey,  110  Pac.  457. 

The  complaint  in  the  case  at  bar  is  de- 
void of  any  snch  averment.  From  Its  aver- 
ments it  cannot  be  told  whether  the  contract 
whose  covenants  it  is  sought  here  to  spe- 
cifically enforce  is  just  reasonable,  and  fair 
to  the  defendant  Anderson — that  is,  whether 
there  is  an  adequate  consideration  moving 
from  plaintiff  to  Anderson— and  for  that  rea- 
son it  signally  fails  to  state  a  cause  of  action 
for  specific  performance.  It  is  altogether 
incapable  of  supporting  a  decree  for  the  re- 
lief sought,  and  the  court  below  could  have 
legally  adopted  no  other  course  than  to  find 
or  enter  a  judgment  against  the  plaintiff. 
But  counsel  for  appellant  contend  that  the 
real  issues  made  by  the  pleadings  "were 
those  of  fraud  rather  than  those  of  specific 
performance,  strictly  speaking."  It  is  quite 
true  that  the  complaint  charges  fraud  in  the 
sale  to  Carter  of  the  property  that  Anderson 
agreed  to  exchange  to  the  plaintiff  and  in 
the  execution  of  the  mortgage  on  said  prop- 
erty in  favor  of  Mrs.  Anderson.  And  It  Is 
also  true  that  the  answers  charge  that  plain- 
tiff misrepresented  the  condition  and  the 
value  of  and  the  extent  to  which  he  had  in- 
cumbered the  Utah  property  which  he  agreed 
to  exchange  to  Anderson.  But  the  allega- 
tions of  the  complaint  as  to  fraud  are  only 
in  aid  of  the  ultimate  relief  sought  by  the 
plaintiff — that  of  specific  performance  of  the 
agreement  on  the  part  of  Anderson— and 
clearly  In  no  degree  can  they  have  the  effect 
of  changing  the  character  of  the  action  or 
the  ultimate  purpose  for  which  it  was  in- 
stituted. With  regard  to  the  averments  of 
the  answers  charging  fraudulent  represent- 
ations against  the  plaintiff  as  to  the  char- 
acter, condition,  and  value  of  his  land,  it 
may  first  be  remarked  that,  in  the  absence  of 
an  averment  in  the  complaint  of  the  fair- 
ness, justness,  and  reasonableness  of  the 
obligation  as  to  Edward  Anderson,  there 
was,  perhaps  no  necessity  for  the  defendant 
to  anticipate  an  issue  that  the  complaint  had 
failed  to  tender  and  himself  allege  facts  from 
which  the  conclusion  must  inevitably  follow 
that  the  bargain  was  not  fair  or  conscien- 
tious. It  may  parenthetically  be  suggested 
that  if,  under  the  allegations  of  fraud  In  the 
answer,  the  plaintiff  had  been  permitted  to 
show  without  objection  the  adequacy  of  the 
consideration  by  proof  addressed  to  that 
point,  and  in  response  to  said  allegations  in 
the  answer,  on  an  appeal  from  the  judgment 
in  favor  of  plaintiff,  It  might  properly  be 
held  that  the  defect  in  the  complaint  had 
thus  been  cured.  But  confessedly,  no  evi- 
dence upon  any  of  the  issues  was  received, 
except  the  facts  stated  In  the  pleadings ;  the 
plaintiff  making  the  remarkable  contention 
that  the  contract,  which  was  made  a  part  of 
the  complaint,  shows,  upon  its  face,  that  it 
is  fair  and  just  and  that  the  consideration 
is  adequate,  and  that  it,  therefore,  at  one 


and  the  same  time,  served  as  well  the  pur- 
pose of  the  complaint  as  that  of  the  proof 
in  that  regard.  This  proposition  is  without 
the  slightest  semblance  of  merit  How  a 
court  or  a  jury  could  tell,  from  a  mere  in- 
spection of  a  writing,  in  which  certain  prop- 
erty was  merely  described  by  metes  and 
bounds,  or  otherwise,  what  the  real  value 
of  such  property  is,  is  far  beyond  us  to  say. 
Of  course,  it  cannot  be  done,  and  the  con- 
tract here,  if  alone,  by  Its  mere  terms,  relied 
upon  as  disclosing  its  fairness  to  defendant 
or  as  proof  of  that  fact,  completely  fails  to 
accomplish  its  purpose. 

But  if  the  allegations  of  the  answer  as 
to  fraud  may  be  held,  as  is  the  contention, 
to  lnferentlally  or  otherwise  tender  the  is- 
sue of  the  adequacy  of  the  consideration  or 
fairness  of  the  agreement,  it  would  still  rest 
on  plaintiff  to  prove  the  fact  before  a  court 
of  equity  would  grant  him  the  relief  prayed 
for.  The  mere  charge  by  defendant  of  fraud 
against  plaintiff  in  the  transaction  cannot 
shift  the  burden  upon  defendant  to  show  that 
plaintiff,  having  appealed  for  affirmative  eq- 
uitable aid,  is  prepared  to  do  equity.  This  is 
one  of  the  prerequisites  thrown  upon  him 
who  appeals  affirmatively  for  the  extraor- 
dinary favor  of  a  court  of  equity.  The 
charge  made  against  plaintiff  in  the  answer 
that  he  was  guilty  of  fraud  in  the  making 
of  the  contract  only  emphasizes  the  reason 
underlying  the  rule  that  in  cases  of  this 
character  he  can  have  no  standing  whatso- 
ever In  a  court  of  equity  unless  he  can  and 
does  make  a  showing  in  the  very  beginning 
that  he  is  not  relying  upon  a  transaction 
which  is  the  outgrowth  of  fraud  or  any  oth- 
er unconscientious  considerations. 

The  attack  upon  the  findings  is,  as  must 
be  apparent  from  what  has  already  been 
said,  without  merit  It  is,  as  seen,  admitted 
by  counsel  for  appellant  that  no  evidence, 
other  than  the  pleadings  themselves,  which 
included  the  agreement  as  a  part  of  the  com- 
plaint, was  Introduced  in  support  of  and 
against  the  material  and  important  points 
at  Issue.  The  plaintiff,  therefore,  made  no 
proof  of  the  fairness  of  the  agreement  The 
answer,  as  we  have  seen,  alleged  that  the 
property  of  plaintiff  was  of  a  less  value  than 
he  represented  it  to  be  when  he  entered  in- 
to the  agreement  with  Edward  Anderson. 
From  the  averments  of  the  pleadings,  then, 
treated  as  the  evidence  and  the  only  proof 
received  for  and  against  one  of  the  vital 
points  in  the  case,  the  court  was  justified 
in  finding  that  "said  agreement  set  out  in 
the  complaint  is  not  fair,  just  or  reasonable, 
as  to  any  of  the  defendants,  and  that  the 
consideration  for  the  exchange  of  said  prop- 
erty, moving  from  the  plaintiff  to  defendant 
Edward  Anderson,  was  not  adequate." 
While  perhaps  the  court  would  have  been 
justified  in  rendering  and  entering  judgment 
against  plaintiff  on  the  insufficiency  of  the 
complaint  alone,  without  making  findings,  we 
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perceive  no  harm  In  Its  having  done  bo,  since, 
as  stated,  the  pleadings  themselves  were  In 
substantial  effect  submitted  as  the  evidence 
offered  and  received  in  support  of  their  re- 
spective averments.  In  any  event,  the  find- 
ing. If  findings  were  necessary,  that  the 
agreement  "is  not  fair,  just,  or  reasonable  as 
to  the  defendants,"  etc.,  is  of  itself  sufficient 
to  support  the  judgment  disallowing  the  re- 
lief prayed  for,  and  it  therefore  becomes 
quite  unimportant  whether  the  plaintiff  did 
or  did  not  tender  to  defendant  a  deed  to  the 
Utah  property,  or  whether  he  did  or  did  not 
tender  to  said  defendant  the  sum  of  $550, 
the  amount  stated  in  the  agreement  that 
he  would  pay  defendant  as  a  part  of  the 
consideration  for  the  exchange.  The  alle- 
gation and  proof  of  such  tenders,  it  is  plain- 
ly apparent,  could  be  of  no  material  im- 
portance in  the  absence  of  an  averment  and 
proof  of  the  fairness  and  reasonableness  of 
the  agreement  as  to  the  defendants. 

2.  Did  the  coast  abuse  its  discretion  in  re- 
fusing to  allow  plaintiff  to  amend  bis  com- 
plaint after  the  trial  but  before  the  findings 
were  filed  and  the  judgment  was  entered? 

The  proceedings  upon  this  motion  were, 
as  seen,  based  upon  the  pleadings,  papers, 
minutes,  and  orders  constituting  the  record 
of  the  case,  together  with  the  affidavits  filed 
by  the  respective  parties  in  support  of  and 
against  the  application  for  leave  to  so  amend. 
The  proposed  amendment  was  designed  to 
meet  the  objection  to  the  complaint  urged 
by  the  trial  judge  In  his  written  opinion  that 
said  pleading  failed  to  state  a  cause  of  ac- 
tion because  of  the  omission  of  an  averment 
therein  that  the  pleaded  agreement  was,  as 
to  the  defendants,  fair,  just,  and  reasonable. 

We  have  already  seen  that  J.  R.  King, 
leading  counsel  for  plaintiff,  filed  an  affida- 
vit in  support  pf  the  motion  for  leave  to 
amend  the  complaint.  In  this  affidavit  be- 
sides the  statement  therein  to  which  we  bave 
already  referred,  he  declares,  among  other 
allegations,  that  he  relied  upon  the  ruling 
of  Judge  Gray  on  the  demurrer  as  involving 
a  correct  conception  and  view  of  the  law  as 
to  the  essentials  of  a  complaint  in  such  an 
action,  and  that  he  "fully  believed,  as  did 
all  of  his  (plaintiff's)  attorneys,  that  said 
complaint  was  sufficient,  and  therefore  con- 
tented himself  with  proving  its  allegations 
and  that  now  to  enter  up  a  judgment  against 
him  (plaintiff)  upon  the  merits  of  this  case 
is  taking  him  at  a  disadvantage  and  by  sur- 
prise that  no  care  or  prudence  on  the  part 
of  himself  or  any  of  his  attorneys  could  have 
foreseen  or  avoided,"  etc. 

The  affidavit  of  the  attorney  for  defend- 
ants declares  that,  when  the  demurrers  of 
the  several  defendants  were  argued  before 
Judge  Gray,  the  question  whether  said  com- 
plaint was  deficient  or  wholly  wanting  in  the 
Statement  of  a  cause  of  action  for  specific 
performance  of  said  agreement,  in  that  it 
contained  nothing  by  way  of  averment  dis- 
closing the  fairness  and  reasonableness  of 


the  contract  as  to  defendants,  was  fully  and 
exhaustively  argued ;  that  affiant  pointed  out 
wherein  the  complaint  was  fatally  defective ; 
but  that  the  court  and  the  said  judge  thereof 
declined  to  accept  his  view  of  the  law  and 
so  overruled  the  demurrers ;  that  thereafter, 
and  before  the  cause  was  called  for  trial, 
some  of  tbe  attorneys  connected  as  such  with 
the  plaintiff's  case  had  admitted  and  declared 
that  the  order  overruling  the  demurrers  was 
erroneous  and  that  in  their  opinion  the  com- 
plaint did  not  state  a  cause  of  action  for  the 
reasons  urged  by  the  attorney  for  the  defend- 
ants in  his  argument  on  the  demurrers ;  that 
one  of  the  attorneys  for  plaintiff,  after  the 
order  overruling  tbe  demurrer  was  made, 
urged  upon  J.  R.  King,  leading  counsel  for 
plaintiff,  the  necessity  of  filing  an  amended 
complaint;  that  said  J.  R.  King,  even  after 
the  decision  by  the  court  overruling  tbe  de- 
murrers, expressed  to  "various  and  divers 
persons"  doubt  and  uncertainty  as  to  tbe 
sufficiency  of  the  complaint;  and  that  he 
"seriously  contemplated  and  considered  the 
propriety  of  filing  an  amended  complaint 
herein."  It  is  further  alleged  that,  on  the 
day  on  wnich  tbe  order  overruling  the  de- 
murrers was  made,  Judge  Gray,  during  the 
course  of  a  colloquy  between  himself  and 
counsel  for  defendant,  after  the  order  was 
made,  himself  expressed  some  doubt  as  to 
the  correctness  of  his  ruling,  though  allow- 
ing it  to  stand.  Many  more  like  allegations 
are  contained  in  the  affidavit  of  the  attorney 
for  defendant,  and  we  doubt  not  that  they 
were  sufficient  to  relieve  the  judge  hearing 
the  motion,  in  the  exercise  of  the  discretion 
vested  in  the  court  in  the  disposition  thereof, 
of  the  embarrassment  of  deciding  said  mo- 
tion against  the  plaintiff  under  an  apprehen- 
sion that  his  leading  counsel  was  particularly 
after  the  argument  on  the  demurrers,  wholly 
Ignorant  of  the  essentials  of  a  complaint  in 
an  action  for  specific  performance,  or,  at 
least,  that  said  attorney  was  at  all  times, 
after  tbe  demurrers  were  argued,  of  the  un- 
qualified opinion  that  bis  complaint  was  suffi- 
cient for  tbe  relief  sought.  In  other  words, 
we  think  the  court  was  justified  in  finding 
from  the  affidavit  of  counsel  for  defendant 
that  the  leading  counsel  for  plaintiff  was 
himself  at  least  in  grave  doubt,  from  the 
time  that  the  demurrers  were  overruled, 
whether  his  complaint  stated  a  cause  of  ac- 
tion, and  that  entertaining  such  doubt,  it 
was  his  duty  to  confirm  or  remove  it  by  fur- 
ther Investigation  of  the  question  before  the 
cause  was  called  for  trial  on  the  merits. 

But,  in  any  event,  the  "surprise"  by  which 
counsel  for  appellant  was  taken,  as  explained 
in  his  affidavit  and  upon  which  he  planted 
his  demand  that  his  motion  be  granted,  is 
very  clearly  not  the  "surprise"  referred  to 
and  contemplated  by  section  473  of  the  Code 
of  Civil  Procedure.  He  merely  had  an  er- 
roneous view  of  the  requisites  of  a  sufficient 
complaint  In  this  kind  of  action,  and  the 
last  ruling  of  the  court  upon  that  question 
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was  a  disappointment  rather  than  the  "sur- 
prise" contemplated  by  said  section.  Fuller 
v.  Hntchings,  10  Cal.  526,  70  Am.  Dec.  746; 
Klockenbaum  v.  Plerson,  22  Cal.  160;  Santa 
Cruz  R.  P.  Co.  v.  Bowie,  104  Cal.  286,  37 
Pac.  934;  Dewey  v.  Frank  Bros.  &  Co.,  62 
Cal.  343.  Lawyer*  are  constantly  receiving 
the  "surprises"  that  counsel  complain  of 
here.  As  well  could  it  be  maintained  that 
every  ruling  of  the  court  upon  a  question 
of  evidence  during  the  progress  of  a  trial, 
contrary  to  counsel's  notion  of  the  law  of 
evidence,  and  which  admitted  testimony  that 
tbey  had  not  prepared  themselves  to  meet  or 
overcome,  would  constitute  the  "surprise" 
which,  under  section  657  of  the  Code  of  Civil 
Procedure,  may  be  made  the  basis  of  a  mo- 
tion for  a  new  trial.  While  the  ruling  itself 
could,  of  course,  be  made  the  ground  of  the 
motion,  the  "surprise"  of  counsel  at  such 
ruling  could,  obviously,  not  be. 

The  "surprise"  from  the  effect  of  which 
it  Is  within  the  power  of  the  courts,  under 
our  Code  sections,  upon  a  satisfactory  show- 
ing, to  relieve  a  party,  is  defined  to  be  "some 
condition  or  situation  in  which  a  party  to  a 
cause  is  unexpectedly  placed,  to  his  injury, 
without  any  default  or  negligence  of  his  own 
(see  Bouvier's  Law  Diet.;  Anderson's  Law 
Diet. ;  McGuire  v.  Drew,  83  Cal.  229,  23  Pac. 
312,  and  Brandt  v.  Krogh,  111  Pac.  275,  284), 
which  ordinary  prudence  could  not  have 
guarded  against,"  and  in  our  opinion  it 
wouid  be  the  very  limit  of  unreasonableness 
to  hold  that  where  a  party,  under  the  advice 
of  his  attorney,  has  acted  upon  an  erroneous 
conception  of  the  law,  and  suffers  the  injury 
which  would  be  the  natural  and  inevitable 
result  thereof,  he  may  be  relieved  of  his  un- 
toward situation  on  the  ground  that  he  was 
taken  by  "surprise"  by  reason  of  the  fatal 
error  Into  which  he  had  tbus  been  led. 

We  are  not  unmindful  of  the  many  cases 
holding  that,  in  the  furtherance  of  justice, 
the  rule  with  regard  to  the  amendment  ol 
pleadings  should  be  liberally  construed.  As- 
ia said  by  Judge  Chipman,  as  commissioner, 
in  Lee  v.  Murphy,  119  Cal.  367,  51  Pac.  550, 
955,  while  "it  is  unusual  to  find  it  necessary 
to  amend  the  complaint  after  a  case  has 
been  submitted,  yet  I  find  no  limitation  as 
to  tbe  time  before  judgment  entered  when 
the  power  of  the  court  ceases,  and  even  aft- 
er judgment  it  may  be  exercised  for  the  re- 
lief of  a  party  where  the  judgment  results 
from  mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect"  It  has  always  been  held 
to  be  tbe  proper  course  to  allow  amendments, 
even  after  the  trial  but  before  judgment  is 
entered,  if  necessary  to  do  so  to  make  the 
averments  of  a  pleading  conform  to  the 
proof.  But  we  have  never  heard  of  a  case 
where,  after  the  trial  has  been  had,  an 
amendment  necessitating  a  trial  de  novo  has 
been  allowed.  And  sucb  would  be  the  result 
of  the  allowance  of  the  proposed  amendment 


to  the  complaint  In  the  case  at  bar.  In  fact, 
the  motion  not  only  asks  for  leave  to  amend, 
but  also  that  the  cause  be  reopened  for  re- 
trial. And  herein  lies  the  distinction  between 
those  cases,  cited  by  appellant,  wherein 
amendments  have  been  allowed  after  the  sub- 
mission of  tbe  case  but  prior  to  the  entry  of 
judgment  and  the  case  here. 

Tbe  conclusion  at  which  we  have  arrived 
may  appear  to  be  a  hardship  on  the  plaintiff, 
yet  it  would  result  in  the  establishment  of 
a  very  dangerous  precedent  to  hold  that  liti- 
gants may  be  relieved  of  the  effect  of  the 
mistakes  of  lawyers  in  the  application  of 
legal  principles  on  tbe  ground  of  "Inadvert- 
ence, surprise,  or  excusable  neglect,"  or  that 
such  mistakes  are  those  from  which  the  stat- 
utes Intend  or  contemplate  that  a  party  may 
be  relieved. 

There  was  no  abuse  of  discretion  In  the  re- 
fusal to  grant  plaintiff's  motion,  and  the 
judgment  and  order  appealed  from  are  there- 
fore affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 


HENNESST  et  at.  v.  HALL.   (Civ.  840.) 

(Court  of  Appeal,  Second  District,  California. 
Dec.  7,  1910.    Rehearing  Denied  by 
Supreme  Court  Feb.  2,  1911.) 

1.  Municipal  Corporations  (8  582*)  — De- 
linquent Assessments  —  Deeds— Applica- 
tion FOB. 

_  Under  Street  Opening  Act  (St  1903,  c. 

268)  S  28,  providing  that  the  notice  of  inten- 
tion to  apply  for  a  deed  of  land  sold  for  de- 
linquent assessments,  must  be  served  on  the 
owner,  provided,  if  he  cannot  be  found  after 
due  diligence,  it  may  be  posted,  to  warrant  the 
execution  of  a  deed  on  constructive  service, 
there  must  be  a  showing  of  due  diligence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1299,  1300;  Dec 
Dig.  |  582.*] 

2.  Municipal  Corporations  (§  682*)— Delin- 
quent Assessments  —  Deeds  —  Issuance  — 
Notice— "Show  . '  • 

Whether  there  has  been  due  diligence  to 
find  the  owner  within  Street  Opening  Act  (St. 
1903,  c.  268)  S  28,  must  depend  on  the  doing 
of  certain  acts  which,  if  performed,  constitute 
due  diligence,  and  evidence  of  the  fact  of  per- 
formance constitutes  this  showing,  and  mere 
stating  that  due  diligence  was  used  is  insuffi- 
cient, for  "to  show'r  is  to  make  apparent  or 
clear  by  evidence,  to  prove. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |(  1299,  1300;  Dec. 
Dig.  j  582* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6500;  vol.  8,  p.  7800.] 

3.  Municipal  Corporations  (J  682*)  — De- 
linquent Assessments  —  Deeds— Applica- 
tion— Notice— Pboof. 

A  purchaser  of  land  for  delinquent  assess- 
ments posted  notice  on  tbe  property  of  bis 
intention  to  apply  for  a  deed.  He  averred  in 
an  affidavit  that  the  name  of  the  owner  as 
given  in  the  certificate  of  sale  was  B.t  that  be 
had  made  a  thorough  search  of  city  directories 
for  the  name  and  address  of  the  owner,  but 
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that  he  was  nnable  to  find  the  name  or  address, 
that  he  made  inquiries  of  persons  residing  near 
the  property,  but  none  knew  or  could  tell  him 
the  name  or  whereabouts  of  the  owner.  The 
record  showed  that  B.  had  no  interest  in  the 
property  at  the  time,  but  that  he  had  parted 
with  the  ownership  nearly  four  years  before  the 
posting  of  the  notice.  Held,  that  the  affidavit 
did  not  show  due  diligence  to  find  the  owner 
required  by  Street  Opening  Act  CSt  1903,  c. 
268)  |  28.  as  a  condition  precedent  to  the  post- 
ing of  the  notice,  instead  of  persona]  service 
thereof,  and  the  affidavit  overcame  the  prima 
Cade  proof  of  regularity  which  attaches  to 
deeds  when  made. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $§  1290,  1800;  Dec 
Dig.  §  582*] 

4.  Municipal  Corporations  (|  583*)  —  De- 
linquent Assessments  —  Sales— Title  of 
Purchaser. 

Where  deeds  of  land  sold  for  delinquent 
assessments  in  proceedings  under  Street  Open- 
ing Act  (St  1903,  c.  268)  were  invalid  be- 
cause of  failure  to  give  proper  notice  of  in- 
tention to  apply  for  deeds,  the  purchaser's  only 
interest  in  the  property  was  the  lien  of  the 
assessments. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  683.*] 

5.  Municipal  Corporations  (|  583*)— Spe- 
cial Assessments— Foreclosure— Invalid 
Deed. 

Where,  in  a  suit  to  quiet  title,  defendant 
claimed  under  a  deed  under  a  sale  for  delin- 
quent assessments  in  proceedings  under  Street 
Opening  Act  (St.  1903,  c.  268),  and  plaintiff  ad- 
mitted the  regularity  of  the  proceedings  on 
which  the  assessments  were  founded,  but  averred 
that  the  deed  was  invalid  for  want  of  sufficient 
notice  of  intention  to  apply  for  a  deed,  and 
the  court  found  against  the  validity  of  the 
deed,  a  decree  for  plaintiff  on  condition  that  he 
pay  into  court  for  defendant's  benefit,  the 
amount  of  the  assessment  lien,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  583.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Leon  F.  Moss,  Judge. 

Action  by  Rosa  Ileunessy  and  another 
against  Harry  E.  Hall.  From  a  judgment 
for  plaintiffs,  defendant  appeals.  Affirmed. 

George  H.  Moore,  for  appellant  Cryer  & 
Turtle,  for  respondents. 

SHAW,  J.  Action  to  quiet  title  to  two 
certain  lots  of  real  estate  in  the  city  of  Los 
Angeles.  The  complaint  is  in  the  usual  form. 
The  defendant  answered  denying  that  plain- 
tiff was  the  owner  of  the  lots,  or  had  any 
right  title,  or  interest  therein ;  and  further 
alleged  that  he  was  the  owner  in  fee  of  the 
same  under  and  by  virtue  of  deeds  made,  ex- 
ecuted, and  delivered  to  him  by  the  board  of 
public  works  of  the  city  of  Los  Angeles  pur- 
suant to  certain  proceedings  had  and  taken 
by  said  board  for  the  opening  of  Jefferson 
street  in  said  city  under  and  in  accordance 
with  the  provisions  of  what  is  known  as  the 
"Street  Opening  Act  of  1903"  (St  1903,  p. 
876),  whereby  said  lots  were  sold  and  convey- 
ed to  him  for  delinquent  assessments  made 
for  the  cost  of  such  opening.  Judgment  was 
rendered  for  plaintiffs.    Thereafter,  and  in 


due  time,  defendants  moved  the  court  to  va- 
cate and  set  aside  the  judgment  so  rendered, 
and  to  change  and  modify,  as  indicated  in 
the  notice  of  motion,  the  conclusions  of  law 
based  upon  the  findings,  which  motion  was 
by  the  court  denied.  Defendant  appeals  from 
both  judgment  and  order. 

The  court  found  that  plaintiff  Rosa  Hen- 
nessy  was  the  owner  of  the  real  property  de- 
scribed in  the  complaint;  that  defendant 
was  not  the  owner  thereof  and  had  no  right 
interest,  or  estate  in  or  to  the  same,  "save 
and  except  such  right  as  accrued  to  said  de- 
fendant under  two  certain  certificates  of 
sale,  issued  to  him  on  or  about  June  19,  1907, 
by  the  board  of  public  works  of  the  city  of 
Los  Angeles,  pursuant  to  a  sale  of  the  prop- 
erty to  said  defendant  for  delinquent  street 
widening  assessment;  that  the  amount  of 
said  sales  was  $23  per  lot,  or  $46  in  all;  that 
plaintiffs*  right  to  redeem  the  property  from 
said  sales  has  never  been  foreclosed;  that 
plaintiffs  have  the  right  to  redeem  said  prop- 
erty from  said  sales,  and  the  amount  neces- 
sary to  be  paid  to  defendant  to  so  redeem 
said  property  is  $69."  The  court  further 
found  that  the  board  of  public  works  of  the 
city  of  Los  Angeles  executed  to  defendant 
Hall  deeds  to  both  of  the  lots  in  question, 
but  found  that  no  notice  of  intention  to  ap- 
ply for  a  deed,  as  required  by  section  28  of 
the  Street  Opening  Act  of  1903,  and  no  affi- 
davit or  affidavits  showing  service  of  said 
notice,  either  actual  or  constructive,  were 
ever  filed  with  said  board  of  public  works; 
and  as  conclusions  of  law,  the  court  found 
that  the  deeds  so  executed  to  defendant  by 
said  board  of  public  works  were  unauthoriz- 
ed and  void,  and  that  plaintiff  Rosa  Hennessy 
was  entitled  to  a  decree  quieting  her  title  to 
said  real  property  upon  payment  into  court, 
for  the  use  and  benefit  of  defendant,  of  the 
sum  of  $69. 

At  the  trial,  it  was  in  substance  stipulat- 
ed that  plaintiff  Rosa  Hennessy  was  the  own- 
er of  the  property,  subject  to  such  claim  and 
interest  therein  as  defendant  might  have  ac- 
quired by  virtue  of  the  deeds  executed  and 
delivered  to  him  pursuant  to  the  provisions 
of  said  street  opening  act  and  further  stip- 
ulated that  all  the  proceedings  for  the  open- 
ing of  said  street  and  assessments-  made  for 
the  cost  of  so  doing,  down  to  and  including 
the  issuance  to  defendant  of  the  certificates 
of  sale  for  the  lots  sold  for  delinquent  assess- 
ments, were  In  all  respects  regularly  and  du- 
ly had  and  taken.  It  is  also  admitted  the 
notice  of  the  purchaser's  intention  to  apply 
for  a  deed  is  sufficient  in  both  form  and  sub- 
stance; that  the  lots  were  unoccupied  and 
such  notice  was  duly  posted  thereon.  De- 
fendant offered  in  evidence  the  deeds,  which, 
under  section  29  of  the  act  in  question,  are 
made  prima  facie  evidence  "of  the  regularity 
of  all  proceedings  prior  to  the  execution 
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thereof,  and  of  title  In  the  grantee."  For  the 
purpose  of  overcoming  this  prima  fade  show- 
v  lng  made  by  the  deeds,  the  plaintiffs  offered 
In  evidence  the  affidavit  filed  with  the  board 
of  public  works,  which  purported  to  show 
that  defendant  had  complied  with  all  the 
provisions  of  section  28,  without  which  com- 
pliance the  statute  provides  that  no  deed  for 
any  property  sold  for  delinquent  assessments 
shall  be  made.  This  affidavit,  so  far  as  per- 
tinent to  a  consideration  of  the  case,  is  as 
follows:  "That  the  name  of  the  owner  of 
said  property  as  given  In  the  certificate  of 
sale  Is  A.  S.  Bixby;  that  affiant  made  a 
careful  and  thorough  search  of  the  directo- 
ries of  the  city  of  Los  Angeles  of  the  years 
1907  and  1006  for  the  name  and  address  of 
the  owner  of  said  property,  but  affiant  was 
unable  to  find  said  name  or  address  In  either 
of  said  directories ;  that  affiant  made  inquiry 
of  persons  residing  near  said  property  for 
the  correct  name  and  address  of  the  owner 
of  the  same,  but  none  of  said  persons  knew 
or  could  tell  affiant  the  name  or  whereabouts 
of  the  owner  of  said  property;  •  •  • 
that  affiant  was  unable  to  find  the  owner  of 
said  property  after  due  diligence  exercised 
in  that  behalf."  Section  28  of  the  act  pro- 
vides that  the  notice  of  intention  to  apply 
for  a  deed  must  be  served  upon  the  owner 
of  the  property;  provided,  however,  if  such 
owner  cannot  be  found  after  due  diligence, 
it  may  be  posted  thereon.  It  further  pro- 
vides that  where  such  notice  is  not  served 
upon  the  owner  of  the  property  personally 
"the  person  applying  for  a  deed  must  file 
with  the  street  superintendent  (in  this  case, 
board  of  public  works)  an  affidavit  or  affida- 
vits showing  •  *  *  that  due  diligence 
was  used  to  find  said  owner."  It  Is  the  con- 
tention of  respondents  that  the  affidavit  is 
insufficient,  and  that  the  execution  and  de- 
livery of  the  deeds  was  unauthorized  by  reo- 
son  of  the  fact  that  the  affidavit  falls  to 
show  that  due  diligence  was  exercised  to 
find  the  owner  of  the  property.  The  chief 
question  presented,  therefore,  for  consider- 
ation is  whether  or  not  this  affidavit  consti- 
tuted sufficient  proof  of  service  of  the  notice 
of  the  purchaser's  intention  to  apply  for  a 
deed,  as  required  by  section  28  of  said  street 
opening  act 

If,  in  the  exercise  of  due  diligence,  the 
owner  of  the  property  cannot  be  found,  the 
statute  provides  for  a  constructive  service 
of  the  notice  upon  him  by  posting  it  upon 
the  property,  if  the  same  be  unoccupied.  To 
warrant  the  execution  of  a  deed  to  the  pur- 
chaser and  foreclose  the  owner's  right  of  re- 
demption upon  such  constructive  service,  an 
affidavit  must  be  filed  showing,  not  merely 
stating,  that  due  diligence  was  used  to  find 
the  owner.  Whether  or  not  there  has  been 
an  exercise  of  due  diligence  must  necessarily 
depend  upon  the  doing  of  certain  acts  which, 
if  performed,  constitute  due  diligence,  and 
evidence  of  the  fact  of  performance  consti- 


tutes the  "showing/*  "There  is  an  obvious, 
and  material  distinction  between  showing  a 
fact  and  stating  it  In  the  one  case,  satis- 
factory proof  may  be  required ;  in  the  other, 
the  mere  recital  of  the  fact  is  sufficient." 
Meadow  Valley  M.  Co.  v.  Dodds,  7  Nev.  143, 
8  Am.  Rep.  709.  Stating  that  "due  diligence 
was  used"  is  merely  alleging  the  fact  while 
"showing"  it  is  to  state  the  evidentiary  facts 
which  make  it  manifest  or  prove  it  In 
Coyle  v.  Commonwealth,  104  Pa.  183,  "to 
show"  is  said  to  mean,  "to  make  apparent  or 
clear  by  evidence;  to  prove."  An  examina- 
tion of  the  affidavit  in  connection  with  the 
record  discloses  no  facts  whereby  it  is  made 
to  appear  that  due  diligence  was  used  to  find 
the  owner  of  the  lots.  While  it  appears  that 
some  time  prior  to  June  23,  1908,  the  date 
of  posting  the  notice,  affiant  examined  the 
city  directory  for  the  years  1906  and  1907 
for  the  purpose  of  locating  A.  S.  Bixby,  des- 
ignated in  the  certificate  of  sale  as  the  own- 
er of  the  lots,  the  record  not  only  shows 
that  he  had  no  interest  in  the  property  at  the 
time,  but  that  he  had  parted  with  the  own- 
ership thereof  nearly  four  years  before  the 
posting  of  the  notice.  The  search  of  the  di- 
rectories, therefore,  was  not  for  the  purpose 
of  finding  the  owner  of  the  property,  but  to 
locate  one  shown  by  the  record  to  have  had 
no  interest  therein.  Neither  can  the  inquiry 
alleged  to  have  been  made  of  persons  living 
near  the.  lots,  standing  alone,  be  regarded  as 
an  act  tending  to  show  due  diligence  to  find 
the  owner.  The  affidavit  failed  to  establish 
facts  the  existence  of  which  was  necessary  to 
warrant  the  making  of  the  deeds  upon  con- 
structive notice,  and  its  introduction  In  evi- 
dence overcame  the  prima  facie  proof  of  reg- 
ularity which  the  statute  attaches  to  the 
deeds  when  made.  As  the  deeds  were  in- 
valid, it  follows  that  defendant's  only  inter- 
est in  the  property  was  the  lien  of  the  as- 
sessment upon  which  the  court  found  there 
was  due  the  sum  of  $69.  As  a  conclusion  of 
law,  the  court  found  that  plaintiffs  were  en- 
titled to  a  decree  quieting  the  title  of  Rosa 
Hennessy  upon  their  paying  this  sum  into 
court  for  the  benefit  of  defendant 

Appellant  insists  that  the  court  erred  in 
denying  his  motion  for  a  modification  of  the 
conclusions  of  law  and  the  entry  of  a  judg- 
ment that  plaintiffs  take  nothing.  This 
claim  is  based  upon  the  fact  that  while 
plaintiffs  in  the  course  of  the  trial  admitted 
the  regularity  of  the  proceedings  upon  which 
the  assessment  was  founded,  they  made  no 
tender  of  payment  of  the  amount  due  there- 
on, and  hence  they  were  not  entitled  to  a 
judgment  Defendant  did  not  assert  any 
lien  upon  the  lots,  but  claimed  the  owner- 
ship thereof  by  virtue  of  an  alleged  valid 
deed  made  pursuant  to  a  sale  to  satisfy  a 
lien.  When  the  court  found  against  the  va- 
lidity of  this  deed,  the  lien  of  an  admitted 
valid  assessment  still  attached  to  the  lots. 
In  Ellis  v.  Wltmer,  134  CaL  249.  66  Pac 
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301,  wherein  it  was  sought  to  annul  a  valid 
street  assessment,  bond,  and  certificate  of 
sale,  and  enjoin  the  issuance  of  a  deed  there- 
under, it  was  said  a  court  of  equity  will  not 
grant  relief  on  account  of  a  sale  for  an  ex- 
cessive amount  or  insufficient  notice,  except 
upon  condition  of  plaintiff  paying  the  sum 
due,  and  further  holding  that  where  no  such 
condition  was  imposed  by  the  court'  the  judg- 
ment should  be  reversed.  In  the  case  at 
bar  such  condition  was  Imposed,  the  court 
finding  that  plaintiffs  were  entitled  to  a  de- 
cree only  upon  condition  that  they  pay  Into 
court  for  defendant's  benefit  the  amount  of 
his  lien.  The  judgment  and  decree  Imposed 
like  conditions.  It  thus  appears  that  de- 
fendant was  fully  protected  In  all  his  rights. 
He  did  not  ask  for  a  foreclosure  of  his  lien ; 
indeed,  he  claimed  none. 

The  record  discloses  no  error,  and  "the 
Judgment  and  order  appealed  from  are  af- 
firmed. 

We  concur:    ALLEN,  P.  J.;  JAMBS.  J. 


WOMBLE  v.  WOMBLB  et  aL   (Civ.  734.) 

(Court  of  Appeal,  Third  District,  California. 
Dec.  3,  1910.    Rehearing  Denied  bj 
Supreme  Conrt  Jan.  31,  1911.) 

1.  Mines  and  Minerals  (§  54*)  —  Sale  of 
Land  —  Cancellation  or  Deed  —  Failttbe 

0*  CON8IDEBATION. 

Where  an  undivided  interest  In  land  Is 
■old  in  consideration  of  a  promise  to  pay  a 
mortgage  thereon  to  build  a  10-room  bouse  on 
the  property,  and  to  erect  hoisting  works,  sink 
shafts,  and  develop  a  vein  or  lode  of  mineral, 
the  refusal  of  the  grantee  to  sink  the  shafts 
and  develop  the  vein  or  lode  does  not  authorize 
the  cancellation  of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  §  54.*] 

2.  Mikes  and  Minerals  (5  54*)  — Sale  of 
Land  —  Construction  —  Condition  Subse- 
quent. 

A  promise  by  a  grantee  as  a  part  of  the 
consideration  for  the  conveyance  of  land  to 
sink  shafts  and  develop  a  vein  or  lode  of  min- 
eral does  not  constitute  a  condition  subse- 
quent, but  is  merely  personal,  and  binds  only 
the  parties  to  the  contract 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec  Dig.  i  54.*] 

3.  Mines  and  Minerals  (|  54*)— Sale  of 
Land— Remedies  of  Vendor— Lien. 

Under  Civ.  Code.  §  3046,  giving  the  seller 
of  real  property  a  lien  thereon,  independent 
of  possession,  for  so  much  of  the  price  as  re- 
mains unpaid,  a  vendor  is  not  entitled  to  a  lien 
where  the  default  of  the  purchaser  consists  in 
a  failure  to  perform  his  covenant  to  sink 
shafts,  and  develop  a  vein  or  lode  of  mineral. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec  Dig.  g  54.*] 

4.  Vendor  and  Purchaser  (§  251*)— Reme- 
dies of  Vendor— Lien. 

That  a  vendor's  lien  may  exist,  it  is  es- 
sential that  there  should  be  an  ascertained  fix- 
ed consideration,  either  of  money  or  its  equiva- 
lent, whereby  there  arises  a  certain  absolute 


debt  of  the  vendee  to  the  vendor  in  considera- 
tion of  the  transfer  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  Si  624-635;  Dec  Dig. 
|  251.*] 

5.  Appeal  and  Ebror  (I  1071*)  —  Review  — 
Harmless  Error— Finding  bt  Court. 

Where  after  the  introduction  by  plaintiff 
of  certain  preliminary  evidence  only  defend- 
ant's motion  for  judgment  on  the  ground  that 
the  cstnplaint  does  not  state  a  cause  of  action 
was  granted,  though  the  orderly  course  would 
have  been  to  dismiss  the  action  and  award 
costs  to  defendant  and  though  no  findings  of 
fact  were  required,  the  action  of  the  court  In 
making  findings  of  fact  was  not  prejudicial  to 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  1071.*] 

6.  Appeal  and  Ebror  (§  499*)  —  Presenta- 
tion of  Questions  in  Loweb  Court  — 
Amendment  of  Pleading. 

A  contention  that  plaintiff  should  have  been 
allowed  to  amend  cannot  be  considered  where 
the  record  shows  no  application  for  leave  to 
amend.' 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent.  Dig.  §§  2295-2299 ;  Dec.  Dig.  §  499.*] 

Appeal  from  Superior  Court,  Calaveras 
County;  A.  I.  McSorley,  Judge. 

Action  by  John  T.  Womble  against  Alex- 
ander M.  Womble  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

A.  H.  Carpenter  and  Will  A.  Dower,  for  ap- 
pellant Campbell,  Metson  &  Drew,  for  re- 
spondents. 

BURNETT,  J.  Plaintiff  conveyed  an  un-' 
divided  one-half  interest  in  real  property 
to  defendant  Sue  M.  Womble  in  pursuance 
of  a  certain  contract  executed  by  said  plain- 
tiff and  defendant  Alexander  M.  Womble,  In 
the  following  terms:  "In  consideration  of 
John  T.  Womble  and  his  wife  Mary  A.  Wom- 
ble, of  the  county  of  Calaveras,  state  of 
California,  deeding  to  Sue  M.  Womble,  wife 
of  Alexander  M.  Womble,  of  the  elty  and 
county  of  San  Francisco,  state  of  Cali- 
fornia, one  undivided  one-half  interest  in 
and  to  all  that  certain  lots  and  pieces  or  par- 
cels of  land  containing  in  all  four  hundred 
and  eighty  (480)  acres  and  more  particular- 
ly described  In  the  above  mentioned  deed — 
That  I,  Alexander  M.  Womble,  of  the  city 
and  county  of  San  Francisco,  state  of  Cali- 
fornia, do  bind  myself  and  promise  and 
agree  to  pay  off  the  mortgage  now  standing 
on  the  records  of  Calaveras  county  against 
the  said  land  amounting  to  three  thousand 
dollars ;  I  further  agree  to  build  a  ten  room 
house  on  the  property,  erect  hoisting  works, 
sink  shafts,  and  develop  the  vein  or  lode 
known  as  the  Pine  Log  Lode,  which  trends 
through  this  land,  also  agree  to  furnish  suffi- 
cient money  to  pay  all  expenses  of  putting 
in  250  acres  of  land  for  wheat  hay,  also  to 
pay  all  expenses  In  cutting  the  hay,  bal- 
ing, &c  It  is  agreed  and  understood  that 
the  profits  from  either  source  that  may  be 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  4  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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derived  from  the  farm  or  mine  are  to  be 
equally  divided  share  and  share  alike.  Also 
that  the  residence  now  In  course  of  erec- 
tion shall  he  equally  enjoyed  by  both  the 
said  Mary  A.  Womble  and  Sue  M.  Womble 
and  their  children.  I  also  agree  to  erect  a 
windmill  and  put  in  a  force  pump  and  tank 
for  furnishing  water  to  the  above  mentioned 
house.  [Signed]  Alexander  M.  Womble." 

Plaintiff  alleges  In  his  complaint:  "That 
the  said  Alexander  M.  Womble  has  willfully 
neglected  and  refused  to  fulfill  or  perform 
the  conditions  and  covenants  on  his  part  to 
be  fulfilled  and  performed  by  him  as  in  said 
agreement  provided,  namely,  that  the  said 
Alexander  M.  Womble,  after  repeated  de- 
mands have  been  continually  made  upon  him, 
during  the  period  that  has  elapsed  since  the 
execution  and  delivery  of  said  deed  and  the 
agreement  given  in  consideration  thereof,  for 
the  performance  of  the  terms  and  condi- 
tions of  his  said  contract,  has  willfully  neg- 
lected and  refused  to  erect  hoisting  works 
on  said  realty  which  has  valuable  quartz 
mines  beneath  its  surface,  and  has  likewise 
neglected  and  refused  to  sink  a  shaft  or 
shafts  thereon,  and  has  likewise  neglected 
and  refused  to  develop  the  vein  or  lode 
known  as  the  Pine  Log,  which  trends  through 
said  land,  which  said  last  three  named  cove- 
nants were  the  main  and  principal  consid- 
eration for  the  execution  and  delivery  of 
the  aforesaid  agreement  •  •  •  That  the 
said  defendant  Alexander  M.  Womble  has 
substantially  performed  the  remaining  cove- 
nants and  conditions  subsequent  set  forth 
In  said  agreement  of  purchase  and  as  are 
therein  specified."  It  Is  also  alleged  that 
said  E.  I.  Braddock  has  or  claims  to  have 
some  interest  In  the  property,  but  that  it 
Is  subsequent  to  and  subject  to  the  right  and 
claim  of  plaintiff  as  his  purchase  was  made 
with  full  notice  of  the  existence  of  said  con- 
tract of  purchase  and  its  nonfulfillment  on 
the  part  of  said  Alexander  M.  Womble. 
The  prayer  Is  that  said  deed  to  Sue  M. 
Womble  be  declared  null  and  void  and  can- 
celed, and  that  the  property  be  conveyed  to 
plaintiff,  or  that  the  defendants'  entire  In- 
terest In  said  property  be  sold,  and  the  "pro- 
ceeds of  such  sale  be  applied  toward  the 
payment  of  plaintiff  for  the  nonperformance 
of  the  conditions  subsequent  specified  in  said 
agreement  of  purchase  and  to  satisfy  plain- 
tiff's Hen  for  the  said  purchase  price  of  said 
realty,"  and  for  general  relief. 

There  are  two  aspects  in  which  the  com- 
plaint may  be  viewed:  First,  as  contemplat- 
ing the  cancellation  of  a  deed  of  conveyance 
and  thereby  removing  a  cloud  upon  the  title ; 
and,  second,  as  involving  the  foreclosure  of 
a  vendor's  Hen  for  the  unpaid  purchase  price. 
But  it  is  clear  that  In  neither  respect  does 
it  state  a  cause  of  action. 

Why  should  the  deed  be  canceled?  It  was 
executed  for  a  valuable,  and — as  we  must 
presume — for  an  adequate  consideration.  It 
was  the  product  of  the  voluntary  act  of  the 
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grantors.  There  Is  no  charge  of  fraud  or  mis- 
take or  want  of  good  faith  at  the  time  the 
deed  was  given.  It  is  conceded  that  the  de- 
fendant Alexander  Womble  paid  off  the  mort- 
gage of  $3,000,  built  the  10-room  house  on  the 
property,  and  compiled  with  the  other  agree- 
ments, except  he  refused  to  erect  the  hoist- 
ing works  and  develop  what  plaintiff  con- 
siders a  valuable  mine  on  said  premises. 
For  aught  that  appears  to  the  contrary,  the 
consideration  that  passed  from  said  defend- 
ant to  plaintiff  was  more  than  equivalent  to 
the  value  of  the  Interest  conveyed,  and  there 
is  nothing  In  said  contract  of  purchase  pro- 
viding that  a  failure  to  comply  with  any  of 
the  covenants  should  work  a  forfeiture  of 
any  interest  vested  in  the  grantee.  The  only 
pretense  of  a  basis  for  an  action  Is  disclosed 
in  the  averment  of  the  failure  of  Alexander 
Womble  to  fulfill  a  certain  personal  cove- 
nant in  reference  to  a  project  of  unknown 
and  at  best  of  speculative  value,  and  this 
without  any  definite  claim  of  damage  to 
plaintiff  by  reason  of  said  change  of  pur- 
pose on  the  part  of  defendant  and  without 
it  appearing  that  said  failure  was  not  born 
of  a  wise  and  just  regard  for  the  welfare 
of  all  parties  concerned.  At  any  rate,  it  is 
perfectly  apparent  that,  if  plaintiff  have  any 
cause  of  action,  it  is  for  damages  against 
said  defendant  Womble,  and  that  he  has 
entirely  failed  to  disclose  any  ground  for 
a  Judgment  against  defendant  Braddock. 
There  is  nothing,  indeed,  in  said  contract  of 
purchase  to  show  that  an  estate  on  condition 
subsequent  was  created.  To  the  contrary,  as 
we  have  seen,  it  clearly  appears  that  the 
covenants  of  which  complaint  is  made  are 
merely  personal,  and  bound  only  the  parties 
to  said  contract  In  support  of  this  there 
Is  abundance  of  authority.  In  Behlow  v. 
Southern  Pac.  R.  R.  Co.,  130  CaL  16,  62 
Pac.  295,  it  is  held  thst  "conditions  subse- 
quent, especially  when  relied  on  to  work  a 
forfeiture,  must  be  created  by  express  terms 
or  clear  Implication,  and  are  to  be  con- 
strued strictly  against  a  forfeiture,  which 
is  not  favored  in  law.  Conditions  provid- 
ing for  a  forfeiture  are  to  be  construed 
liberally  in  favor  of  the  holder  of  the  estate, 
and  strictly  against  an  enforcement  of  the 
forfeiture."  It  is  further  held  that  "a  pro- 
vision In  the  deed  by  which  the  railway  com- 
pany agrees,  as  a  further  consideration  of 
the  grant  to  place  two  stations  at  a  loca- 
tion to  be  selected  by  the  grantor,  at  which 
all  trains  must  stop,  is  not  a  condition  upon 
which  the  estate  is  granted,  and  is  not  avail- 
able to  defeat  the  estate  created  by  the 
grant  but  Is  merely  a  personal  covenant  on 
the  part  of  the  grantee." 

In  Hawley  v.  Kafltz,  148  CaL  393,  83  Pac 
248,  3  L.  R,  A.  (N.  S.)  741,  113  Am.  St  Rep. 
282,  the  deed  contained  the  following  provi- 
sion: "This  deed  Is  given  by  the  parties  of 
the  first  part  upon  the  express  agreement  of 
the  second  party  to  build,  or  cause  to  be 
built  upon  the  said  premises  within  six 
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months  from  the  date  hereof,  a  dwelling- 
house  to  cost  not  less  than  fifteen  hundred 
(1500)  dollars.  Said  agreement  being  con- 
sidered by  the  parties  hereto  as  part  consid- 
eration for  this  conveyance."  No  dwelling 
of  any  kind  was  built  upon  the  lot  within 
the  six  months,  and  subsequent  to  the  expira- 
tion of  that  period  plaintiffs  brought  the  ac- 
tion to  have  the  right  of  defendant  in  said 
lot  declared  forfeited  and  for  a  decree  re- 
quiring a  reconveyance  to  them  by  defendant 
of  the  property.  In  discussing  the  question 
involved,  the  Supreme  Court  said:  "While 
no  precise  form  of  words  is  necessary  to 
create  a  condition  subsequent,  still  it  must 
be  created  by  express  terms  or  by  clear  im- 
plication. Merely  reciting  in  a  deed  that  it 
is  in  consideration  of  a  certain  sum,  and  that 
the  grantee  shall  do  other  things  specified 
therein,  does  not  create  an  estate  upon  con- 
dition. There  must  be  language  used  which 
is  so  clear  as  to  leave  no  doubt  that  the 
grantor  Intended  that  an  estate  upon  condi- 
tion subsequent  should  be  created — language 
■which  ex  proprio  vigore  Imports  such  a  con- 
dition." The  conclusion  of  the  court  was 
that  it  was  a  mere  personal  covenant,  that 
there  was  an  entire  omission  on  the  part  of 
the  grantor  to  use  language  which  is  neces- 
sary to  create  a  condition  subsequent  or  in- 
dicating that  for  noncompliance  with  the 
stipulation  to  build  it  was  the  intention  of 
the  grantor  that  the  estate  granted  should 
be  defeated  and  forfeited.  The  reasons 
which  led  to  this  decision  are  all  present  in 
the  case  at  bar.  In  fact,  plaintiff  here  by 
his  complaint  falls  short  of  the  showing 
made  In  the  Behlow  or  the  Hawley  Case, 
supra,  Liebrand  v.  Otto,  56  Cal.  242,  cited 
by  appellant,  Involves  an  entirely  different 
state  of  facts.  There  the  land  was  deeded 
in  trust  for  a  certain  purpose,  upon  certain 
conditions,  and  It  was  expressly  provided 
that  should  the  land  "cease  to  be  used  for 
the  purposes  for  which  It  was  granted,  or 
should  It  be  used  for  other  purposes  said 
land  should  revert  to  the  plaintiff,  and  no 
money  or  other  valuable  consideration  pass- 
ed at  the  time  for  said  land,  and  the  plaintiff 
executed  the  deed  therefor  solely  upon  the 
representation  that  the  railroad  company 
would  build  its  depot  and  shops  upon  the 
said  two-acre  tract  as  soon  as  the  road 
should  be  finished,  and  that  without  such 
representations  the  conveyance  would  not 
have  been  made."  It  would  be  hard  to  find 
a  more  palpable  illustration  of  an  estate  up- 
on a  condition  subsequent  and  that  it  is  not 
in  point  here  is  too  plain  for  comment 

It  is  equally  manifest  that  no  vendor's  lien 
Is  disclosed  by  the  complaint.  This  follows 
from  the  consideration  that  no  part  of  the 
purchase  money  is  unpaid.  Section  3046, 
Civ.  Code,  provides  for  the  "lien  of  the  seller 
of  real  property"  as  follows:  "One  who  sells 
real  property  has  a  vendor's  lien  thereon,  in- 
dependent of  possession,  for  so  much  of  the 
price  as  remains  unpaid  and  unsecured  oth- 


erwise than  by  the  personal  obligation  of  the 
buyer."  As  will  be  observed,  the  lien  is  for 
"so  much  of  the  purchase  price  as  remains 
unpaid."  It  does  not  reach  any  personal 
service  to  be  performed  by  the  vendee.  The 
cases  cited  by  appellant  bear  out  this  view. 
In  Sparks  v.  Hess,  15  Cal.  192,  it  Is  said  by 
the  court,  through  Chief  Justice  Field,  that 
"the  doctrine  that  the  vendor  of  real  proper- 
ty, after  an  absolute  conveyance,  retains  a 
lien  for  the  unpaid  purchase  money,  is  well 
established  in  England,  and  prevails,  with 
some  exceptions,  In  the  several  states  of  the 
Union.  This  lien  is  not,  however,  a  specific 
and  absolute  charge  upon  the  property,  but 
a  mere  equitable  right  to  resort  to  it  upon 
failure  of  payment  by  the  vendee.  It  is  a 
right  founded  upon  the  natural  Justice  of  al- 
lowing the  vendor  to  subject  the  property, 
with  which  he  has  parted,  to  the  satisfaction 
of  the  debt  which  constitutes  the  considera- 
tion of  the  transfer."  In  order  that  the  lien 
may  exist,  it  is  fundamental  that  there  should 
be  an  ascertained  fixed  consideration,  either 
of  money  or  its  equivalent,  whereby  there 
arises  a  certain  absolute  debt  of  the  vendee 
to  the  vendor  in  consideration  of  the  transfer 
of  the  land.  29  Am.  &  Eng.  Ency.  of  Law, 
p.  744.  Thus  it  has  been  held  that  the  con- 
sideration cannot  be  extended  to  cover  col- 
lateral obligations  or  duties.  Parrish  v. 
Hastings,  102  Ala.  414,  14  South.  788,  48  Am 
St  Rep.  50.  By  many  of  the  authorities  the 
rule  is  stated  substantially  as  follows:  "The 
lien  lies  only  for  a  debt,  which  may  be  either 
for  money  or  the  rendition  of  services,  or 
any  other  valuable  consideration  definite  and 
ascertained  and  stipulated  as  the  equivalent 
of  the  amount  of  the  purchase  price  and  aris- 
ing out  of  the  sale  of  land  against  which  the 
lien  is  sought  to  be  enforced.  Where  the 
agreement  is  complicated  and  the  vendee 
covenanted  to  do  other  things  besides  pay 
the  purchase  price,  as  to  build  a  house  on  the 
land  and  the  like,  and  the  sum  total  of  all 
his  promises  represents  the  consideration  for 
the  conveyance,  there  is  a  confusion  so  that 
it  is  difficult  to  separate  the  purchase  money 
and  the  Hen  will  not  exist  Parrish  v.  Hast- 
ings, supra;  Hiscock  v.  Norton,  42  Mich.  320, 
3  N.  W.  868." 

The  foregoing  disposes  of  the  contention 
that  a  cause  of  action  is  stated  against  re- 
spondent. Indeed,  as  already  appears,  no 
sufficient  showing  is  made  even  for  damages 
against  the  other  defendants,  as  there  is  no 
definite  allegation  in  reference  to  any  dam- 
ages suffered  by  plaintiff. 

The  defendants  Alexander  Womble  and 
Sue  Womble  failed  to  appear,  and  their  de- 
fault was  regularly  entered.  E.  I.  Braddock 
demurred  to  the  complaint  upon  the  ground 
that  it  failed  to  state  a  cause  of  action 
against  him.  The  demurrer  was  overruled, 
and  Braddock  filed  an  answer,  and  the  case 
was  set  for  trial.  At  the  appointed  time 
plaintiff  was  called,  and,  in  response  to  ques- 
tions, he  gave  his  name  and  stated  that  he 
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was  the  plaintiff  In  the  action.  He  was  then 
asked:  "Do  yon  know  Alexander  M.  Worn- 
ble  and  Sue  M.  Womble,  defendants  in  this 
salt?"  Counsel  for  respondent  objected  to 
"the  Introduction  of  any  further  evidence  in 
this  case,  upon  the  ground  that  the  com- 
plaint does  not  state  a  cause  of  action  against 
the  defendant,  E.  I.  Braddock."  The  objec- 
tion was  sustained  by  the  court,  and  plaintiff 
was  thereupon  prevented  from  introducing 
any  other  or  further  evidence  in  the  action. 
Thereupon  defendant  Braddock  moved  for 
judgment  and  the  motion  was  granted.  The 
court  made  findings  and  gave  respondent 
judgment  for  his  costs. 

Appellant  complains  of  the  court's  action 
in  finding  the  facts  in  issue  in  accordance 
with  respondent's  contention.  It  is  claimed 
that  no  trial  was  had  and  no  evidence  was 
taken  or  received,  and  therefore  that  the 
judgment  was  rendered  against  the  plaintiff 
in  violation  of  the  provisions  of  the  Consti- 
tution that  no  one  shall  be  deprived  of  his 
property  without  due  process  of  law.  But 
the  result  is  the  same  whether  it  technically 
amounted  to  a  trial  or  not,  as  It  is  clear  that 
upon  the  pleadings  defendant  was  entitled 
to  a  judgment  for  his  costs,  which  was  the 
actual  judgment  rendered.  The  orderly  course 
was  probably  to  dismiss  the  action  and 
award  the  costs  to  defendant  No  findings 
of  fact  were  required  as  the  judgment  was 
one  of  law— either,  that  upon  the  allegations 
of  the  complaint  plaintiff  was  not  entitled 
to  any  relief,  or  a  judgment  of  nonsuit,  since 
the  plaintiff  failed  "to  prove  a  sufficient  case 
for  the  Jury."  If  findings  of  fact  were  re- 
quired, they  would  necessarily  be  against 
plaintiff,  as  he  failed  to  sustain  the  burden 
of  proof.  But  in  any  event,  plaintiff  has 
suffered  no  prejudice. 

It  is  also  contended  that  plaintiff  should 
have  been  allowed  to  amend  his  complaint 
so  as  to  have  the  cause  tried  upon  its  merits. 
It  is  true  that  the  courts  should  be  liberal  in 
this  regard,  but  it  is  sufficient  to  say  that  it 
does  not  appear  that  any  application  was 
made  to  amend  and  it  is  difficult,  In  view  of 
the  facts  alleged,  to  perceive  how  the  com- 
plaint could  be  amended  so  as  to  state  a 
cause  of  action  against  respondent 

The  judgment  is  affirmed. 

We  concur:   CHIPMAN,  P.  J.;  HART,  J. 


BRETTHAUER  v.  FOLEY.  (Civ.  840.) 

(Court  of  Appeal,  First  District  California. 
Dec  13,  1010.    Rehearing  Denied 
Jan.  12,  1911.) 

1.  Deeds  (f  211*)— Fraud—  Evidence. 

In  a  salt  to  set  aside  a  deed  on  the  ground 
of  fraud,  evidence  held  not  to  show  that  the 
grantor  was  defrauded  by  a  trust  clause  in  the 
deed,  creating  a  trust  in  his  favor  for  life. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  |  645;  Dec.  Dig.  8  211.*] 


2.  Deeds  (|  212*) — Cancellation — Failure 
or  Consideration. 

In  a  suit  to  cancel  a  deed  executed  in  con- 
sideration of  love  and  affection,  evidence  held 
not  to  show  mat  the  grantee  refused  to  per- 
form any  act  of  kindness  to  the  grantor,  or  that 
she  neglected  to  comfort  and  care  for  him,  so 
that  the  court  could  not  grant  relief  on  that 
ground. 

tDd.  Note.— For  other  cases,  see  Deeds,  Cent 
r.  |  650;  Dec  Dig.  |  212.*] 

3.  Deeds  (I  210*) — Cancellation— Fraud. 

In  a  suit  to  cancel  a  deed  executed  in  con- 
sideration of  love  and  affection,  evidence  keM 
not  to  justify  a  finding  that  the  grantee,  as  an 
inducement  to  procure  the  deed,  promised  to  go 
on  the  premises  and  live  with  the  grantor,  so 
that  a  decree  could  not  be  granted  on  that 
ground. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  55  635,  686;  Dec  Dig.  |  210.*] 

4.  Fraud  (i  60*)— Presumptions. 

Fraud  will  never  be  presumed. 
[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  If  46,  47  ;  Dec  Dig.  5  60.*] 

5.  Fraud  (I  1*)— Acts  Constituting. 

"Fraud '  is  the  successful  employment  of 
cunning,  deception,  or  artifice  used  to  circum- 
vent cheat,  or  defraud  another.  It  is  the  doing 
by  one's  self  or  inducing  another  to  do  such 
things  as  lead  the  opposite  party  into  error,  and 
the  intent  to  deceive  is  one  of  its  main  charac- 
teristics, and  fraud  may  be  perpetrated  by  mis- 
representations, either  "by  word  or  deed,  as  to 
material  facts. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  If  1-7;  Dec  Dig.  |  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2043-2954;  vol.  8,  p.  7666.] 

6.  Contracts  (|  94*)— Fraud— Effect. 

Fraud  vitiates  all  contracts  on  the  ground 
that  the  party  deceived  never  consented  to  the 
contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
•Cent  Dig.  II  420-430;  Dec.  Dig.  |  04.*] 

7.  Deeds  ({  165*)  —  Conditions  —  Perform- 
ance. 

Where  an  aged  and  infirm  person  on  an 
express  promise  has  conveyed  away  his  whole 
property  to  a  child,  relative,  or  friend,  in  con- 
sideration of  being  taken  care  of  and  furnished 
a  home  for  life  and  the  grantee  falls  to  take 
care  of  the  grantor,  the  court  will  set  the  deed 
aside  at  the  suit  of  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  |  521 ;  Dec  Dig.  |  165>] 

8.  Cancellation  of  Instruments  (|  3*)— Re- 
scission—Grounds. 

A  deed  cannot  be  set  aside  for  light  or  triv- 
ial reasons,  nor  because  grantor  has  changed  his 

mind. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  |i  1.  5;  Dec  Dig.  | 
3;*  Deeds.  Cent  Dig.  H  210,  211.] 

9.  Deeds  (|  211*)— Cancellation— Fraud. 

In  a  suit  to  cancel  a  deed  on  the  ground  of 
fraud,  evidence  held  not  to  show  fraud  on  the 
part  of  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  |  645;  Dec  Dig.  |  211.*] 

10.  Deeds  (|  68*)— Cancellation— Grounds. 
Where  an  old  man  in  possession  of  his  fac- 
ulties conveyed  his  property  to  his  niece  in  con- 
sideration of  love  and  affection,  retaining  a  life 
estate  in  himself,  and  the  deed  was  voluntarily 
and  deliberately  executed,  the  court  could  not 
set  it  aside. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  II  140-155;  Dec.  Dig.  |  68.*] 
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Appeal  from  Superior  Court,  Santa  Clara 
County;  J.  R.  Welch,  Judge. 

Action  by  Hermann  Bretthauer  against  Jo- 
hanna Maria  Foley.  There  was  a  judgment 
for  plaintiff,  and  from  an  order  denying  a 
new  trial  defendant  appeals.  Reversed. 

A.  B.  Foley  and  Nicholas  Bowden,  for  ap- 
pellants Wm.  H.  Johnson,  for  respondent 

COOPER,  P.  J.  This  action  was  com- 
menced in  October,  1907,  and  by  the  com- 
plaint then  filed  it  was  sought  to  have  a  cer- 
tain deed  made  by  plaintiff  to  defendant  on 
the  7th  day  of  March,  1005,  set  aside  and 
canceled  on  the  ground  that  it  was  made 
without  consideration,  to  have  it  adjudged 
that  the  plaintiff  had  the  sole  right  to  the 
possession  of  the  property  described  in  the 
deed,  and,  further,  to  enjoin  the  defendant 
from  occupying  or  retaining  possession  of  the 
said  premises.  By  leave  of  the  court  plaintiff 
twice  amended  the  complaint,  and  the  plead- 
ing on  plaintiffs  part  on  which  he  went  to 
trial  is  the  second  amended  complaint  It  is 
therein  sought  to  set  aside  the  deed  on  the 
ground  of  fraud;  the  particular  acts  of  fraud 
charged  being  that  defendant  "falsely  and 
fraudulently"  represented  to  plaintiff  that  if 
he  would  deed  the  property  to  her,  she  would 
"immediately  reside  with  and  take  care  of 
plaintiff  as  her  own  father,  and  be  with  him 
in  sickness  or  distress,  and,  in  addition  there- 
to, defendant  would  attend  to  the  renting  and 
managing  of  said  property,  and  apply  the  net 
proceeds  of  said  property  to  his  wants  for 
and  during  the  life  of  plaintiff ;  that  in  con- 
sideration of  the  said  promise  of  said  cohabi- 
tation of  said  defendant  with  him  and  of  her 
caring  for  him  as  aforesaid  continually  up  to 
his  death,  plaintiff  made  said  deed."  It  is 
further  alleged  in  the  amended  complaint 
that  plaintiff  relied  upon  the  said  promises 
so  made,  and  was  induced  thereby  to  make 
and  deliver  said  deed,  and  that  "defendant 
has  failed  and  neglected  to  execute  or  per- 
form any  of  said  promises  or  representations 
willfully  and  intentionally,  and  each  and  all 
said  representations  now  remain  wholly  and 
entirely  unfulfilled;  that  each  and  all  said 
representations  were  made  without  any  in- 
tention of  defendant  to  perform  them  or  any 
of  them."  The  case  was  tried  before  the 
court  and  findings  filed,  in  which  a  judgment 
was  ordered  and  entered  in  favor  of  the 
plaintiff.  The  court  found :  "That  said  de- 
fendant promised  said  plaintiff,  if  he  would 
make  and  deliver  to  her  said  deed  to  his  said 
property,  she  would  love  and  care  for  him 
daring  his  life,  and  would  during  his  life 
manage  and  care  for  the  property  deeded, 
and  receive  the  rents,  issues,  and  profits 
thereof,  and  turn  the  same  over  to  him  month- 
ly; that  plaintiff,  reposing  trust  and  confi- 
dence in  defendant  and  believing  the  prom- 
ises and  representations  of  defendant  and 
that  she  would  keep  and  perform  them,  and 
would  keep  and  perform  the  promises,  cove- 


nants, and  conditions  of  said  deed,  did  on  the 
7th  day  of  March,  1905,  execute,  acknowledge, 
and  deliver  to  defendant  said  deed;  that  had 
plaintiff  not  believed  said  defendant  would 
execute  the  said  promises  and  representations 
he  would  not  have  made  said  conveyance." 
The  court  further  found  that  plaintiff  relied 
upon  such  promises  and  representations;  that 
they  were  made  by  defendant  with  no  inten- 
tion of  keeping  or  performing  them,  and  that 
she  has  willfully  failed  and  neglected  to  keep 
or  perform  said  promises;  that  the  value  of 
the  property  is  $10,000;  and  "that  defendant 
has  not  since  the  recording  of  said  deed  at- 
tempted to  convert,  nor  has  she  ever  convert- 
ed, any  of  the  Income  of  said  property  to 
her  own  and  exclusive  use,  nor  has  she  at 
any  time  attempted  to  convert  the  Income  of 
said  property  to  her  own  use." 

It  is  claimed  that  the  evidence  does  not 
support  the  findings  first  above  quoted,  and 
we  must  so  hold.  The  defendant  is  the  niece 
of  the  plaintiff,  and  the  only  daughter  of  his 
favorite  sister,  who  died  a  few  years  before 
the  deed  was  made.  She  was  at  that  time 
but  a  mere  schoolgirl,  about  17  years  of  age. 
Plaintiff  was  an  old  man,  aged  about  70 
years,  residing  with  his  tenant  on  the  little 
ranch  in  Santa  Clara  county,  having  no  wife 
and  no  children  of  his  own.  He  had  always 
been  very  fond  of  defendant  from  her  child- 
hood, and  had  often  given  her  little  presents 
and  written  to  her  and  visited  her  at  the 
home  of  her  father.  She  had  never,  so  far 
as  the  record  shows,  said  anything  to  him 
in  regard  to  having  the  deed  made  to  her.  It 
is  conceded  by  plaintiffs  counsel  that  there 
was  no  evidence  of  any  acts  of  undue  influ- 
ence brought  to  bear  upon  plaintiff.  Let  us 
then  examine  the  deed  and  the  circumstances 
under  which  it  was  made.  It  was  a  solemn 
writing  made  by  plaintiff,  and  delivered  to 
defendant  It  recites  that  it  Is  made  by 
"Hermann  Bretthauer,  unmarried,  to  Johanna 
Maria  Foley,  a  single  woman,  for  and  In  con- 
sideration of  the  love  and  affection  which  the 
party  of  the  first  part  hath  and  beareth  to 
the  party  of  the  second  part  and  also  for 
her  better  maintenance  and  support,  and  for 
other  good  and  valuable  considerations  not 
herein  recited."  Then  follows  a  description 
of  the  little  farm  by  metes  and  bounds,  and 
then  the  following  clause:  "In  trust  never- 
theless that  the  said  party  of  the  second  part 
during  the  life  time  of  the  said  party  of  the* 
first  part  shall  receive  the  net  rents,  issues 
and  profits  of  the  said  property,  and  turn 
over  the  same  monthly  In  United  States  gold 
coin  to  the  said  party  of  the  first  part  on  the 
first  day  of  each  and  every  month  during  the 
life  time  of  the  said  party  of  the  first  part, 
and  by  the  term  *net  rents,  issues  and  profits' 
In  this  Instrument  expressed  it  is  Intended 
that  after  paying  all  sums  necessary  for  re- 
pairs, improvements,  taxes,  water  rates  and 
other  expenses  connected  with  said  property 
the  net  amount  and  income  above  remaining 
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in  the  hands  of  the  said  second  party  shall 
be  paid  over  to  the  said  first  party,  and  fur- 
ther it  is  intended  by  this  Instrument  that 
the  said  second  party  shall  hold  the  title  in 
fee  as  trustee  and  in  remainder  with  the  life 
estate  reserved  to  the  said  first  party,  and 
upon  the  termination  of  the  life  of  the  said 
party  of  the  first  part  this  trust  shall  termi- 
nate, and  the  title  in  the  said  party  of  the 
second  part,  and  this  grant  and  gift  is  made 
for  the  sole  purpose  of  vesting  the  title  in 
fee  in  the  said  party  of  the  second  part  sub- 
ject to  a  life  in  and  for  the  benefit  of  the 
said  party  of  the  first  part,  and  for  the  fur- 
ther purpose  that  upon  the  termination  of  the 
life  of  the  said  party  of  the  first  part  the  ti- 
tle in  fee  shall  vest  absolutely  in  said  party 
of  the  second  part" 

It  is  too  plain  to  admit  of  argument  that 
the  deed  conveyed  the  remainder  to  the  gran- 
tee after  the  termination  of  the  life  estate  re- 
tained to  the  grantor.  It  was  further  con- 
templated that  the  defendant  might  receive 
and  collect  the  rents,  issues,  and  profits  for 
the  express  use  and  benefit  of  the  grantor 
during  his  lifetime,  and  that  she  might  per- 
haps have  claimed  such  right  to  the  manage- 
ment of  the  property.  But  this  clause,  as  in- 
terpreted  by  the  circumstances  and  the  con- 
duct of  the  parties  in  relation  thereto,  was 
evidently  intended  as  a  precaution  in  case 
the  grantor  should  by  reason  of  illness  or 
the  infirmities  of  old  age  become  Incompetent 
to  control  and  manage  the  property.  Such 
meaning  is  evident  from  the  fact  that  the 
plaintiff,  at  the  time  the  deed  was  made,  was 
in  the  possession  of  the  property  and  enjoy- 
ing its  rents,  issues,  and  profits.  The  defend- 
ant was  a  schoolgirl  living  in  San  Francisco, 
and  evidently  inexperienced  as  to  the  rent- 
ing, management,  or  conducting  of  a  farm. 
Plaintiff  afterwards,  and  during  the  follow- 
ing year,  rented  the  land  to  a  tenant  on 
shares,  but  retaining  the  right  to  live  and 
occupy  a  room  in  the  little  dwelling  house 
upon  the  premises.  He  managed  the  proper- 
ty after  the  deed  was  made  as  he  had  done 
before,  and  received  every  cent  of  the  in- 
come. The  defendant  never  asked  for  any 
income,  nor  did  she  ever  claim  the  right  to 
the  possession,  control  or  management  of  the 
property.  Plaintiff  never  requested  her  to 
manage  the  property  or  to  collect  the  rents. 
He  wrote  several  letters  to  her  afterwards 
and  up  to  the  time  of  the  earthquake  and 
fire  which  occurred  in  San  Francisco  in  April, 
1906,  but  in  no  letter  did  he  even  speak  of 
or  mention  the  fact  that  he  desired  the  de- 
fendant to.  live  with  him  or  to  collect  the 
rents.  After  the  fire  of  April,  1906,  had 
burnt  the  home  of  defendant  and  her  father 
in  San  Francisco,  plaintiff  wrote  to  them  to 
-come  to  his  home  and  reside,  and  they  did 
so,  living  with  plaintiff  several  months  dur- 
ing the  summer  of  1906.  During  all  this 
■  time  plaintiff  never  even  hinted  to  defendant 
.that  he  desired  her  to  collect  the  rents  for 


him.  In  fact,  plaintiff  testified  upon  the 
stand  that  he  had  never  requested  the  de- 
fendant to  collect  the  rents  or  to  manage  the 
property.  It  therefore  appears  plain  that 
plaintiff  was  not  in  any  manner  injured,  de- 
frauded, or  deceived  by  the  so-called  trust 
clause  in  the  deed.  He  elected  to  attend  to 
his  little  farm  himself,  and  he  did  so,  with 
no  demand  made  upon  defendant  to  do  any- 
thing in  the  way  of  collecting  rents.  In  fact, 
it  would  seem  Indeed  strange  if  the  plaintiff, 
an  experienced  farmer,  while  active  and  pos- 
sessing his  faculties,  should  have  turned 
over  the  management  of  the  farm  with  which 
he  was  familiar  to  a  young  girl  of  no  expe- 
rience who  had  been  reared  in  the  city.  We 
apprehend  that  no  such  thought  ever  entered 
plaintiffs  mind  until  he  concluded  that  he 
wanted  to  call  back  the  estate  which  he  had 
deliberately  given  to  his  niece. 

The  claim  that  it  was  a  part  of  the  consid- 
eration for  the  deed  that  the  defendant 
should  go  on  the  place  and  live  with  the 
plaintiff  is  equally  without  merit  or  support 
in  the  evidence.  The  court  found  that  the 
defendant,  as  a  part  of  the  consideration  for 
the  deed,  promised  plaintiff  that  she  would 
"love  and  care  for  him,"  and  that  she  has 
failed  and  neglected  to  do  so.  The  claim  as 
to  loving  and  caring  for  plaintiff,  whatever 
that  may  mean,  is  not  in  the  deed.  The 
plaintiff  had  recited  in  the  deed  that  in  con- 
sideration of  love  and  affection  he  made  It, 
but  evidently  his  love  and  affection,  although 
expressed  in  writing,  is  not  so  great  as  it 
was  when  he  made  the  deed,  or  it  has  settled 
upon  some  other  object  Whether  plaintiffs 
change  of  affections  was  caused  by  the  pro- 
longed visit  of  defendant  and  her  father  at 
plaintiffs  house  during  the  summer  of  1906 
is  not  for  us  to  say.  The  words  "care  for" 
are  of  very  little  significance.  It  is  not 
found  that  defendant  ever  refused  to  perform 
any  act  of  kindness  to  plaintiff,  that  he  was 
ever  sick  and  afflicted  and  she  neglected  to 
comfort  him,  or  that  he  was  ever  hungry  and 
she  neglected  to  feed  him.  In  fact  plaintiff 
at  all  times  controlled  the  property,  collected 
about  $1,000  per  year  income,  and  besides  had 
plenty  of  money  on  hand  for  his  personal 
needs.  As  to  whether  the  defendant  neglect- 
ed to  love  him  or  not  we  cannot  say,  but 
often  people  are  not  loved  because  of  their 
conduct  In  any  event  it  was  not  "nominated 
in  the  bond"  that  she  was  to  love  him. 

Equally  without  merit  is  the  claim  that  the 
defendant  as  an  inducement  to  procure  the 
deed  promised  to  go  on  the  ranch  and  live 
with  plaintiff.  In  all  the  correspondence  and 
the  letters  from,  plaintiff  to  defendant  after 
the  deed  was  executed  up  to  the  time  that 
the  action  was  commenced  we  find  no  mention 
by  plaintiff  of  any  such  promise,  nor  even  a 
request  by  plaintiff  that  defendant  would 
come  and  live  with  him  save  the  request  to 
defendant  and  her  father  after  the  fire  of 
April,  1906.  In  fact  the  little  cottage  was 
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for  most  of  the  time  occupied  by  plaintiff's 
tenants,  and  only  one  room,  or  one  room  and 
the  kitchen,  reserved  for  plaintiffs  personal 
use.  When  the  plaintiff  was  upon  the  wit- 
ness stand,  and  the  subject  was  first  men- 
tioned to  him  as  to  the  arrangements,  and 
as  to  where  the  defendant  was  to  live,  and 
the  question  was  asked  whether  she  was  to 
live  "with  her  father  or  elsewhere,"  the 
plaintiff  answered:  "I  could  not  state  where 
she  intended  to  stay.  I  supposed  she  would 
come  with'  him  and  stay  with  me."  It  is 
true  that  afterwards,  when  plied  with  ques- 
tions that  were  leading  and  suggestive,  the 
plaintiff  said  the  defendant  was  to  stay  with 
him  and  take  care  of  him,  but,  in  the  face  of 
the  other  evidence  In  the  record,  the  state- 
ment Is  entitled  to  little  significance.  Tbe 
plaintiff  nowhere  said  that  the  defendant 
promised,  as  a  consideration  for  the  deed, 
that  she  would  go  on  the  ranch  and  live  with 
him.  The  defendant  says  that  she  never 
made  such  promise.  Her  father  was  pres- 
ent when  the  deed  was  made,  and  he  testified 
that  he  never  heard  such  promise.  Mr. 
Barry,  the  attorney  who  drew  up  the  deed 
and  who  had  a  private  consultation  with  the 
plaintiff,  testified  that  he  heard  no  such 
promise  and  no  mention  made  of  such  prom- 
ise. Mr.  Treat,  before  whom  the  deed  was 
acknowledged,  heard  of  no  such  arrange- 
ment In  the  original  complaint,  verified  by 
plaintiff,  he  swore  that  defendant  "had  seized 
upon  and  occupied  the  property  described  in 
said  deed,  and  is  attempting  to  convert  the 
Income  thereof  to  her  own  use."  It  is  not 
even  hinted  in  the  complaint  that  defendant 
had  failed  to  keep  her  alleged  parol  promise 
to  live  with  defendant,  or  that  she  had  been 
guilty  of  any  fraud  of  any  kind  or  in  any 
manner  or  shape.  And  not  only  this,  but  tbe 
court  has  not  found  that  any  such  promise 
was  made,  but  only  that  the  defendant  prom- 
ised to  "love  and  care"  for  plaintiff.  The 
plaintiff,  In  order  to  have  obtained  relief 
against  the  solemn  deed  made  by  bim,  was 
required  not  only  to  allege  tbe  acts  consti- 
tuting fraud,  but  to  prove  them  by  clear  and 
satisfactory  evidence.  The  law  is  sometimes 
said  to  abhor  fraud;  and  fraud  will  never 
be  presumed. '  It  has  been  defined  as  the  suc- 
cessful employment  of  cunning,  deception,  or 
artifice  used  to  circumvent,  cheat,  or  defraud 
another.  It  Is  the  doing  by  one's  self,  or  in- 
ducing another  to  do,  such  things  as  lead  the 
opposite  party  Into  error.  The  intention  to 
deceive  is  one  of  its  main  characteristics.  It 
Is  generally  brought  about  by  misrepresenta- 
tion, either  by  word  or  deed,  as  to  material 
facts  by  wltfch  the  confiding  party  Is  mis- 
led to  his  injury.  It  may  be  perpetrated  by 
the  concealment  of  material  facts  which  the 
party  to  be  benefited  was,  in  good  conscience 
and  equity,  bound  to  disclose.  When  fraud 
Is  proven,  it  vitiates  all  contracts  upon  the 
principle  that  the  party  deceived  never  con- 
sented. 

The  case  here  is  not  like  a  case  where  an 


aged  and  Infirm  person,  upon  an  express 
promise,  has  conveyed  away  his  whole  prop- 
erty to  a  child,  relative,  or  friend,  upon  and 
in  consideration  of  being  taken  care  of  and 
fed,  clothed,  and  furnished  a  home  for  tbe 
remainder  of  his  life,  and  the  person  so  re- 
ceiving the  estate,  after  having  Induced  the 
owner  to  make  himself  penniless  relying 
upon  such  promise,  turns  lngrate,  fails  to 
keep  his  promise,  and  casts  the  grantor  out 
on  the  world  a  beggar.  In  such  case,  the 
courts  have  well  said  that  there  is  no  magic 
or  solemnity  about  a  deed  that  it  cannot  be 
set  aside.  The  rule  is  that  a  deed  cannot  be 
set  aside  for  light  or  trivial  reasons,  nor  be- 
cause the  grantor  has  changed  his  mind. 
Tbe  reason  for  tbe  rule  is  apparent  When 
a  party  has  signed  and  delivered  a  convey- 
ance, it  must  be  treated  as  a  serious  matter. 
As  said  by  the  late  Judge  McFarland  In  Til- 
laux  v.  Tlllaux,  115  Cal.  668,  47  Pac.  682:  "It 
is  not  a  thing  to  be  played  with,  or  reclaimed 
at  pleasure,  as  a  hawk  in  falconry."  It  was 
said  In  Soberanes  v.  Soberanes,  97  Cal.  144, 31 
Pac.  911 :  "Transactions  beyond  any  question 
should  be  thoroughly  sifted,  but  a  voluntary 
deed,  free  from  any  imputation  of  undue  in- 
fluence, executed  by  a  mother  with  her  eyes 
open,  cannot  be  set  aside  merely  upon  the 
ground  that  an  honorable  man  would  not  ac- . 
cept  a  gift  which  strips  his  mother  of  all  her 
property  and  leaves  her  dependent  on  the  char- 
ity of  others.  A  person  In  the  possession  of  his 
faculties  has  the  right  to  dispose  of  his  prop- 
erty as  he  sees  fit  upon  the  principle  stated 
by  Lord  Nottingham,  that  if  he  will  im- 
provldently  bind  himself  up  to  a  voluntary 
deed,  he  need  not  expect  the  court  to  break 
the  fetters  put  upon  himself  by  his  own  folly. 
To  bold  that  gifts,  voluntarily  made  and 
with  full  knowledge  of  the  facts  and  of  the 
nature  and  effect  of  the  transfer,  should  be 
set  aside  because  tbe  donor  had  divested 
himself  of  his  property,  would  be  to  estab- 
lish a  rule  that  no  man  can  make  a  voluntary 
disposition  of  his  estate  except  by  will." 

In  this  case  we  see  no  evidence  of  any 
fraud  upon  the  part  of  the  defendant  Plain- 
tiff disposed  of  his  property  to  his  niece  on 
account  of  and  in  consideration  of  his  love 
and  affection,  and  she  is  still  his  niece.  Ills 
love  and  affection  may  have  gone,  but  he 
stated  that  as  the  consideration  when  he 
made  the  deed,  and,  if  it  was  a  good  consid- 
eration, then  it  is  good  now.  He  retained  a 
life  estate  for  his  declining  years,  which  is 
perhaps  all  he  will  ever  need.  Having  vol- 
untarily and  deliberately  made  the  deed, 
and  the  deed  having  been  made  while  he 
was  in  possession  of  all  his  faculties,  he 
cannot  now  ask  the  aid  of  the  court  to  relieve 
him  of  a  condition  brought  about  by  bis  own 
deliberate  and  voluntary  act  Courts  are  in- 
stituted for  tbe  purpose  of  enforcing  rights, 
redressing  wrongs,  compelling  specific  per- 
formance of  a  certain  class  of  contracts,  and 
of  granting  relief  upon  the  ground  of  fraud, 
duress,  or  mistake  when  such  fraud,  duress, 
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or  mistake  la  clearly  proven,  but  not  for  the 
purpose  of  annulling  or  overhauling  con 
tracts  or  deeds  Improvldently  made. 
The  order  denying  a  new  trial  Is  reversed. 

We  concur:   HALL,  J.;  KERRIGAN,  J. 


SACRAMENTO  COUNTY  v.  GLANN  et  al 
(Civ.  T14.) 

(Court  of  Appeal,  Third  District,  California, 
Dec.  0,  1910.    Rehearing  Denied  by 
Supreme  Court  Feb.  7,  1911.) 

1.  Eminent  Domain  (|  75*)— Compensation— 
Tendeb— Necessity. 

An  action  to  condemn  land  for  a  public 
highway  should  not  be  brought  until  the  owner 
has  been  tendered  the  compensation  to  which 
the  viewers  have  found  him  entitled. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main,  Cent  Dig.  J  198  ;  Dec.  Dig.  f  75  ;•  High- 
ways,  Cent  Dig.  5  359.] 

2.  Highways  (§  63*)— Establishment— Pbo- 
csedinos— Findings  or  Boabd  or  Supeb- 
visoaa — Collateral  Attack. 

A  finding  of  the  viewers  and  board  of 
supervisors  preliminary  to  the  acquisition  of 
land  for  a  highway,  that  a  certain  person  was 
the  owner  and  entitled  to  the  damages  cannot 
be  collaterally  attacked  in  condemnation  pro- 
ceedings subsequently  brought 

. ^^-t^H-tS?*  £ther  «ee  Highways, 

•Cent  Dig.  |  168;  Dec.  Dig.  f  63.*] 

3.  Highways  (§  41*)— Pbocesdinos  job  Es- 
tablishment. 

The  viewers  of  land  sought  to  be  taken  to 
establish  a  highway  are  required  only  to  report 
in  good  faith  the  apparent  ownership  of  the 
land,  and  not  to  adjudicate  the  title  thereto: 
that  being  for  the  superior  court 

[Ed.  Note  -For  other  cases,  see  Highways, 
Cent  Dig.  |  115;  Dec  Dig.  {  41.*] 

4.  Highways  (I  55*)  —  Pboceidings— View- 
ers— Report — Objections. 

Where,  though  the  viewers  of  land  sought 
to  be  taken  for  a  highway  mistakenly  reported 
that  a  certain  person  owned  the  land,  when  it 
was  owned  in  part  by  others,  all  of  the  owners 
had  personal  knowledge  of  the  acts  of  the  view- 
ers and  made  no  complaint  thereof,  and  one 
of  them  rejected  the  award  to  him,  but  did  not 
demand  that  the  land  be  segregated  according 
to  the  interests  of  the  owners,  and  condemna- 
tion proceedings  were  afterwards  brought  and 
the  ownership  of  the  land  determined  accord- 
ing to  the  facts,  and  damages  were  apportioned 
to  the  respective  owners,  the  mistake  of  the 
viewers  as  to  the  ownership  of  the  land  was 
a  mere  irregularity,  which  could  not  have  prej- 
udiced any  of  the  owners. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec  Dig.  I  55.*] 

&  Statutes  (|  181*)— Construction— Legis- 
lative Intention. 

The  court  in  construing  statutes  must  ef- 
fectuate the  legislative  intention. 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  |  259;  Dec.  Dig.  §  181.*] 

6.  Statutes  (|  188*)  —  Construction  —  Lan- 
guage—Popular  Meaning. 

The  legislative  intent  is  to  be  determined 
primarily  by  accepting  the  ordinary  and  popu- 
lar sense  of  the  language  used,  where  no  tech- 
nical expressions  are  used. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  J  266;  Dec.  Dig.  |  188.*] 


7.  Eminent  Domain  (|  177*)— Proceedings— 
Parties. 

Under  Code  Civ.  Proa  |  1244,  subd.  5,  re- 
quiring the  complaint  in  an  action  to  condemn 
land  for  a  highway  to  describe  the  land  sought 
to  be  taken,  and  whether  it  includes  the  whole 
of  only  a  part  of  an  entire  parcel,  and  pro- 
viding that  all  parcels  lying  in  the  county  re- 

Juired  for  the  same  public  use  may  be  included 
1 1  the  same  or  separate  proceedings  at  plain- 
tiff's option,  bnt  that  the  court  may  consolidate 
or  separate  them  to  suit  the  convenience  of 
the  parties,  actions  against  several  owners  to 
condemn  a  right  of  way  for  a  highway  may  be 
joined,  and  the  rights  of  each  owner  protected 
in  the  one  proceeding,  though,  if  the  court 
deems  it  advisable,  it  may  require  separate 
trials. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec  Dig.  1 177.*] 

Appeal  from  Superior  Court,  Sacramento 
County;  P.  J.  Shields,  Judge. 

Action  by  the  County  of  Sacramento 
against  Peter  Glann  and  others.  From  a 
judgment  for  plaintiff,  defendants  appeal.  Af- 
firmed. 

George  &  Hinsdale  and  White,  Miller  A 
McLaughlin,  for  appellants.  E.  S.  Wachhorst, 
A.  M.  Seymour,  Hugh  Bradford,  and  R.  Plat- 
nauer,  for  respondent 

BURNETT,  J.  The  appeal  Is  from  a  judg- 
ment In  favor  of  the  county  of  Sacramento 
condemning  certain  land  for  a  public  high- 
way. The  land  Is  located  partly  in  the  S.  BL 
%  of  section  9  and  partly  in  the  S.  W.  %  of 
section  10,  township  5  N.,  range  5  E.,  M.  D. 
M.  The  said  S.  E.  %  was  owned  by  Peter 
Glann,  the  estate  of  Vincent  Glann,  deceased, 
and  the  estate  of  Daniel  Glann;  deceased,  in 
equal  undivided  shares,  and  the  S.  W.  %  be- 
longed to  the  said  estates  in  equal  shares. 
The  action  was  brought  against  Peter  Glann 
Individually  and  In  his  representative  capac- 
ity as  executor  of  each  of  said  estates.  The 
judgment  awards  to  each  of  the  defendants 
the  value  of  his  respective  interest  in  the 
land  condemned  and  his  proper  proportion  of 
the  damage  accruing  to  the  part  of  the  land 
not  sought  to  be  condemned  by  reason  of  the 
severance  from  the  portion  condemned  and 
the  construction  of  the  road  in  the  manner 
proposed  by  plaintiff.  It  is  not  disputed  that 
the  proceedings  beforo  the  board  of  super- 
visors prior  to  the  report  of  the  viewers 
were  entirely  regular,  but,  by  reason  of  said 
report  and  the  action  taken  thereon,  it  is 
claimed  that  the  supervisors  were  deprived 
of  jurisdiction  to  proceed  any  further  to- 
wards condemnation.  The  basis  for  the  con- 
tention lies  in  the  fact  that  the  viewers  re- 
ported Peter  Glann  as  the  owner  of  the  land 
and  designated  him  as  the  one  to  whom  the 
entire  damage  should  be  paid  for  the  taking 
of  the  property  and  the  construction  of  the 
fence.  After  estimating  the  amount  which 
should  be  paid  him,  they  further  declared 
that  "Peter  G.  Glann,  over  whose  land  the 
proposed  road  is  located,  opposes  the  opening 


•For  other  eun  see  same  topic  and  secUon  NUMBER  In  Dec.  Di*.  ft  Am.  Die-  Key  No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Google 


SACRAMENTO  COUNTY  v.  GLANN 


861 


of  the  same,  and  declines  to  state  the  amount 

of  damage  to  which  he  -would  be  entitled  for 
the  right  of  way.  It  will  be  necessary,  there- 
fore, to  condemn  the  right  of  way  required." 
The  board  of  supervisors  approved  said  re- 
port and  ordered  that  "the  amount  of  dam- 
ages sustained  by  Peter  Glann,  a  nonconsent- 
ing  landowner  through  whose  lands  said 
road  runs,  is  the  sum  of  $628.50  and  said 
sum  of  $623.50  Is  hereby  awarded  to  said 
Peter  Glann  as  such  damages.  It  Is  further 
ordered  that  said  sum  so  fixed  and  assessed 
as  the  amount  of  damage  to  said  Peter  Glann 
shall  be  set  apart  In  the  county  treasury  out 
of  the  funds  of  road  district  No.  6,  to  be  paid 
to  said  Peter  Glann."  The  rightful  owner- 
ship of  the  land  was  set  forth  in  the  plead- 
ings, and  the  Jury  fouud  that  "the  value  of 
the  land  sought  to  be  taken  by  the  plaintiff 
in  the  8.  E.  %  of  section  9  is  $50.00  per  acre 
and  the  damage  to  the  lands  not  taken  in 
said  S.  E.  K  is  five  dollars  per  acre  and  the 
value  of  the  land  sought  to  be  taken  by  the 
plaintiff  in  the  S.  W.  %  of  section  10  is  fifty 
dollars  per  acre  and  the  damage  to  the  lands 
not  taken  In  said  S.  W.  %  is  nothing."  The 
number  of  acres  taken  in  each  quarter  sec- 
tion appeared,  and  the  cost  of  the  construc- 
tion of  the  fences  was  stipulated.  The  find- 
ings and  decree  of  the  court  followed  in  ac- 
cordance with  the  verdict  of  the  jury,  and 
the  admitted  facts. 

Of  the  two  main  contentions  of  appellants, 
the  first  Is  that  the  board  of  supervisors 
should  have  segregated  and  set  apart  to  each 
of  the  two  estates  in  question  the  amount  to 
which  said  estate  was  entitled,  and  that,  "in 
the  absence  of  such  ascertainment,  assess- 
ment, award,  and  tender,  such  board  was  ab- 
solutely without  jurisdiction  to  make  an  or- 
der establishing  the  road  or  enter  the  order 
directing  this  suit  to  be  brought,  •  •  • 
and,  there  being  no  valid  order  establishing 
the  road  or  directing  this  action  to  be 
brought,  no  right  of  action  arose  in  favor  of 
the  county,  against  the  estate  of  Daniel 
Glann,  the  estate  of  Vincent  Glann,  or  the 
successors  In  Interest  of  either  of  them."  In 
support  of  the  position  are  cited  County  of 
Sonoma  v.  Crozier,  118  Cal.  680,  50  Pac.  845, 
County  of  Sutter  v.  McGrlff,  130  Cal.  127,  62 
Pac.  412,  and  Graham  v.  Ballard  et  al.,  157 
Cal.  06,  106  Pac.  215. 

In  the  first  of  these  was  Involved  a  ques- 
tion of  pleading,  and  it  was  held  that  "a 
complaint  In  an  action  by  a  county  to  con- 
demn the  land  of  the  defendant  for  a  private 
way,  which  merely  avers  the  filing  of  a  suf- 
ficient petition  and  the  giving  and  approval 
of  the  bond,  and  that  afterwards  such  pro- 
ceedings were  had  that  on  a  day  specified, 
the  board  of  supervisors  of  the  county,  by 
order  duly  given  and  made,  directed  the  dis- 
trict attorney  to  institute  condemnation  pro- 
ceedings, but  which  falls  to  state  that  view- 
ers were  appointed,  or  that  they  proceeded 
to  lay  out  the  road  or  that  they  made  or  fil- 
ed any  report,  or  that  the  report  was  approv- 


ed, or  that  damages  awarded  had  been  ten- 
dered to  defendant  and  refused  by  him,  falls 
to  state  a  cause  of  action."  The  respondent 
in  that  case  contended  that  the  foregoing  al- 
legations were  not  necessary,  for  the  reason 
that  section  2690  of  the  Political  Code  makes 
the  order  directing  suit  to  be  brought  conclu- 
sive as  to  the  regularity  thereof,  but  the 
Supreme  Court  declared  that  facts  must  be 
alleged  showing  that  the  board  of  supervis- 
ors had  jurisdiction  to  make  said  order,  and 
that  said  provision  was  not  intended  to  ob- 
viate the  necessity  of  pleading  or  proving  the 
jurisdictional  steps,  but  it  must  be  under- 
stood as  rendering  mere  irregularities  harm- 
lees  when  it  appears  that  the  board  has  the 
jurisdiction  to  make  the  order.  No  such 
question  can  arise  here  as  the  facts  showing 
the  compliance  of  the  board  with  the  re- 
quirement of  the  statute  are  fully  pleaded,  so 
that  it  affirmatively  appears  by  the  allega- 
tions of  the  complaint  that  the  board  of  su- 
pervisors acted  within  their  statutory  author- 
ity In  making  the  order  directing  the  district 
attorney  to  begin  condemnation  proceedings. 

The  judgment  in  the  McGrlff  Case,  supra, 
was  reversed  for  the  reason  that  there  was 
an  entire  failure  of  the  evidence  to  show  that 
there  was  any  compliance  with  the  order  of 
the  board  directing  that  the  amount  of  the 
damages  assessed  and  awarded  be  set  apart 
In  the  treasury  of  the  county  "out  of  the 
proper  fund"  to  be  paid  in  accordance  with 
law.  The  Supreme  Court  properly  said: 
"The  statutory  provisions  relative  to  this  mat- 
ter provide  a  special  form  of  tender  which 
must  be  made  to  the  landowner  before  suit 
In  condemnation  may  be  begun.  It  is  essen- 
tial, since  the  law  has  prescribed  It,  that  the 
requisites  of  such  tender  shall  be  strictly 
complied  with.  In  effecting  the  tender  it  is 
required  that  the  amount  of  money  shall  be 
absolutely  set  apart  in  the  treasury  and  held 
for  the  full  period  of  10  days  subject  to  the 
demand  of  the  rightful  owner  of  the  land." 
It  was  admitted  by  respondent  that  there 
was  no  evidence  that  the  money  had  been  set 
apart  and  thereby  made  available  for  the 
payment  of  the  damages  awarded,  and  the 
only  reason  urged  by  respondent  why  the 
point  should  not  be  accorded  decisive  sig- 
nificance was  that  it  would  be  presumed 
that  the  treasurer  had  done  his  duty.  To 
this  suggestion  the  court  very  aptly  made 
reply  that  "no  presumption  can  be  indulged 
in  to  the  effect  that  at  the  time  of  the  order 
there  was  actually  money  in  the  proper  fund 
sufficient  and  available  for  the  Indicated  pur- 
poses." It  is  well  to  observe  that  the  seques- 
tration of  the  money  In  the  treasury  Is  an 
Important  step  In  the  proceeding,  and  no  own- 
er of  property  should  be  held  In  default  and 
subject  to  an  action  of  condemnation  until 
he  has  been  tendered  the  money  to  which  the 
viewers  have  found  that  he  is  entitled.  The 
decision  is  not  controlling  here,  however,  for 
the  reason  that  the  vital  question  Involved 
therein  was  for  the  court,  and  not  for  the 
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board  of  supervisors,  and  an  indispensable 
prerequisite  to  condemnation  had  not  been 
complied  -with,  whereas,  in  the  case  at  bar, 
as  we  shall  see  presently,  the  point  in  dis- 
pute was  within  the  jurisdiction  of  the  board 
of  supervisors  to  determine  beyond  attack  in 
this  proceeding,  and  there  was,  as  a  matter 
of  fact  a  sufficient  compliance  with  the  stat- 
utory provisions  upon  the  part  of  the  view- 
ers and  of  said  board. 

The  question  Involved  In  Graham  v.  Bail- 
ard,  157  Cal.  96, 106  Pac  215,  and  which  led 
to  a  reversal  of  the  judgment,  was  the  con- 
struction of  an  order  made  by  the  board  of 
supervisors  and  particularly  as  to  what  land 
the  description  in  the  order  included.  In  the 
course  of  the  opinion  the  court  reasserted 
some  familiar  principles  In  relation  to  the 
exercise  of  the  authority  conferred  upon  in- 
ferior tribunals  and  stated  that  an  order  by 
a  board  of  supervisors  purporting  to  open  a 
road  is  void  unless  there  has  been  a  substan- 
tial compliance  with  the  requirement  of  the 
statute,  but  this  was  merely  incidental  to 
the  holding  that  the  board  Intended  to  adopt 
the  report  of  the  viewers  recommending  a  road 
of  25  feet  in  width,  since  it  appeared  that 
the  said  report  was  clear  and  explicit  so  far 
as  the  intention  of  the  viewers  was  concern- 
ed and  that  the  said  board  ordered  the  re- 
port accepted  and  "so  proceeded,  all  of  which 
necessarily  implies  an  approval  of  the  re- 
port" 

But  here  appellants  seek  to  attack  collat- 
erally a  finding  of  the  board  of  supervisors 
made  within  their  jurisdiction,  and  which,  if 
not  final  for  the  purpose  of  determining  the 
necessity  for  a  public  highway,  and  as  pre- 
liminary to  the  order  directing  condemna- 
tion, is  at  least  beyond  the  reach  of  review 
in  this  proceeding.  In  Re  Grove  Street,  61 
Cal.  453,  it  is  said:  "An  inferior  board  may 
determine  conclusively  its  own  jurisdiction 
or  power  by  adjudicating  the  existence  of 
facts  upon  the  existence  of  which  Its  Juris- 
diction or  power  depends.  Where,  however, 
tbe  power  depends,  not  upon  the  existence 
or  nonexistence  of  matters  in  pais,  to  be  es- 
tablished by  evidence,  but  upon  allegations 
in  a  petition,  a  portion  of  the  record,  the 
question  is  not  the  same."  In  discussing  the 
duty  of  the  board  of  supervisors  in  refer- 
ence to  the  subject  before  us,  it  is  Bald  in 
Tebama  County  v.  Bryan,  68  Cal.  63,  8  Pac. 
676,  that  "By  section  1241  it  Is  provided 
that  'before  property  can  be  taken,  It  must 
appear  (1)  that  the  use  to  which  it  Is  to  be 
applied  is  a  use  authorized  by  law ;  (2)  that 
the  taking  is  necessary  to  such  use.'  It  is 
the  province  and  is  made  tbe  duty  of  the 
board  of  supervisors  to  decide  these  ques- 
tions In  all  cases  where  private  property  is 
required  for  highway  purposes.  The  neces- 
sity of  the  use,  its  public  character,  the 
route,  and  termini  of  the  road,  the  land  nec- 
essary therefor  and  the  apparent  ownership 
thereof,  are  to  be  determined  by  that  body 


before  steps  can  be  initiated  in  the  courts 
for  Its  condemnation  for  road  purposes.*'  In 
Humboldt  County  v.  DInsmore,  75  Cal.  609, 
17  Pac.  710,  it  is  held  that  the  board  of  su- 
pervisors in  approving  the  report  of  the  view- 
ers acted  upon  matters  of  fact  within  their 
jurisdiction  to  determine  and  that  their  de- 
termination cannot  be  assailed  collaterally. 
In  considering  the  authority  of  the  board  of 
supervisors  to  pass  upon  a  petition  for  the 
establishment  of  a  highway,  the  Supreme 
Court  in  Levee  District  No.  9  v.  Farmer,  101 
Cal.  181,  85  Pac.  570  (23  L.  R  A.  388),  de- 
clares that  "as  to  all  facts  tending  to  show 
whether  the  power  of  the  board  ought  or 
ought  not  to  be  exercised,  either  by  granting 
or  denying  the  petition  in  whole  or  in  part, 
the  board  exercises  judicial  functions  and  its 
judgments  are  final  and  cannot  be  attacked 
collaterally,  but  may  be  reviewed  upon  cer- 
tiorari when  the  jurisdiction  of  the  board 
has  been  exceeded."  In  Johnston  v.  Board 
of  Supervisors,  104  Cal.  893,  87  Pac.  1047,  is 
discussed  the  effect  of  an  order  by  the  board 
approving  the  report  of  the  viewers,  and  it 
is  therein  said:  "I  think  it  clearly  appears 
that  by  virtue  of  this  provision  of  the  Code 
(section  2688,  Pen.  Code)  the  board  acquired 
jurisdiction  to  hear  and  determine  all  ques- 
tions relating  to  the  report  of  the  viewers 
and  to  approve  or  reject  that  report  either 
wholly  or  in  part  That  report  was  regular 
and  valid  upon  its  face,  and  the  only  ques- 
tion raised  in  regard  to  it  was  whether  or 
not  it  was  true— a  question  of  fact  to  be 
resolved  according  to  the  weight  of  evidence. 
If,  as  contended,  tbe  conclusion  or  finding  of 
the  board  upon  this  issue  was  contrary  to 
the  evidence,  it  was  merely  an  error  commit- 
ted in  the  exercise  of  unquestionable  juris- 
diction, and  Is  therefore  beyond  the  reach 
of  a  writ  of  review."  In  People  v.  Los  An- 
geles, 133  Cal.  342,  65  Pac.  749,  the  question 
of  jurisdiction  of  inferior  tribunals  is  dis- 
cussed at  length,  the  foregoing  cases  and 
other  authorities  to  the  same  effect  are  cited 
with  approval,  and  It  is  further  declared 
that  In  such  instances  "a  mere  error  in  the 
adjudication  of  a  question  of  fact,  not  pro- 
cured by  fraud,  extrinsic  or  collateral  to 
such  question,  Is  not  a  ground  upon  which 
it  may  be  vacated,  since  if  It  were,  no  ad- 
judication of  a  question  of  fact  would  ever 
become  final,  so  long  as  new  evidence  could 
be  had,  or  a  different  conclusion  be  reached 
upon  the  same  evidence." 

Section  2686,  Pol.  Code,  provides  what  the 
report  of  tbe  viewers  shall  contain,  and  in- 
cludes "the  names  of  landowners  who  do  not 
consent,  and  the  amount  of  damage  claim- 
ed by  each."  The  only  objection  to  the  re- 
port made  in  the  case  at  bar  is  that  tbe  view- 
ers made  a  mistake  as  to  the  ownership  of 
a  part  of  the  land.  It  was  a  very  natural 
mistake,  as  they  probably  found  Peter  Glann, 
as  he  was  entitled  to  be,  In  possession  of  all 
the  laud,  and  It  is  a  fair  inference,  also,  that 
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he  declined  to  give  the  viewers  any  Informa- 
tion as  to  the  title,  as  he  declined  to  state 
the  amount  of  damage  which  he  believed  he 
would  suffer  by  reason  of  the  proposed  high- 
way. At  any  rate,  under  the  decisions,  the 
finding  of  the  viewers  and  of  the  board  as 
to  the  ownership  was  final  as  far  as  consti- 
tuting a  basis  for  further  proceedings  is  con- 
cerned, and  any  other  view  would  be  exceed- 
ingly unreasonable.  According  to  the  claim 
of  appellants,  the  viewers  must  be  sufficient- 
ly familiar  with  the  facts  and  the  law  in- 
volved therein  to  determine  with  precision 
who  is  the  owner  of  the  property,  although 
it  may  be  the  subject  of  litigation  and  re- 
qnlre  an  intimate  acquaintance  with  legal 
principles  appertaining  to  land  titles  to  en- 
able one  to  solve  the  question.  The  law  is 
not  so  exacting.  The  true  view  undoubted- 
ly Is  that,  if  the  viewers  act  in  good  faith 
and  report  the  apparent  ownership,  they 
have  satisfied  the  requirement  of  the  statute. 
They  do  not,  of  course,  adjudicate  the  ques- 
tion of  title,  as  that  is  for  the  superior  court, 
but  they  serve  notice  upon  the  occupant  of 
the  property  and  report  their  finding  as  to 
who  is  the  apparent  owner.  This  was  done 
herein  and  the  money  set  apart  in  accord- 
ance with  their  recommendation.  There 
could  be  no  segregation  of  this  amount  un- 
questionably, since  it  was  mistakenly  sup- 
posed that  Peter  Olann  was  the  sole  owner. 

If  we  go  a  step  further,  it  is  perfectly  clear 
that  appellants  were  not  prejudiced  by  rea- 
son of  the  mistake  made  by  the  viewers. 
Service  was  made  upon  the  occupant  in  pos- 
session by  virtue  of  his  own  right  and  as  the 
representative  of  the  other  interests.  In  oth- 
er words,  the  owner  of  ,an  interest  and  the 
agent  of  the  other  interests  had  personal 
knowledge  of  the  acts  of  the  viewers.  He 
made  no  complaint,  rejected  the  award,  and 
made  no  demand  that  It  be  segregated.  Suit 
was  brought  and  the  ownership  was  deter- 
mined in  accordance  with  the  facts,  and  the 
damages  were  apportioned  to  the  respective 
owners.  At  most,  it  would  therefore  seem 
to  be  a  mere  irregularity  not  affecting  the 
substantial  rights  of  the  parties  that  the 
viewers  were  misled  as  to  the  ownership  of 
the  property.  We  feel  satisfied,  though,  that 
the  question  was  within  the  jurisdiction  of 
the  board  and  not  reviewable  in  this  pro- 
ceeding, and  that,  if  it  could  be  considered 
here,  there  was  a  substantial  compliance 
with  the  requirement  of  the  statute,  and 
therefore  appellants  have  no  ground  for  com- 
plaint. 

Respondent  also  contends  that  the  suffi- 
ciency of  the  proceedings  of  the  board  of  su- 
pervisors had  prior  to  the  making  of  the  or- 
der directing  the  district  attorney  to  insti- 
tute the  action  to  condemn  cannot  be  con- 
sidered at  all  in  this  action.  Authorities  are 
cited  in  support  of  the  position,  among  them 
County  of  Santa  Barbara  v.  Yates,  108  Pac. 
728,  wherein  it  is  said:  "The  order  direct- 


ing the  district  attorney  to  institute  the 
action  is  in  the  nature  of  a  judgment  adju- 
dicating upon  the  sufficiency  of  all  prior  pro- 
ceedings requisite  to  the  making  of  the  or* 
der.  If  the  proceedings  be  Irregular,  or  any 
essential  step  therein  wanting,  objection 
thereto  should  be  taken  by  obtaining  a  re- 
view upon  certiorari  of  such  proceedings  in 
the  proper  court"  But  we  deem  it  unneces- 
sary to  discuss  the  point  as  we  are  satisfied 
with  the  soundness  of  the  other  ground  here- 
inbefore considered. 

It  is  also  claimed  that  there  Is  a  misjoin- 
der of  causes  of  action,  In  that  a  cause  of 
action  to  condemn  a  right  of  way  across 
lands  of  Peter  Glann  cannot  be  joined  with 
a  similar  cause  of  action  affecting  the  lands 
of  Vincent  Glann  or  Daniel  Glann,  or  those 
who  succeeded  to  his  estate.  Herein  reliance 
is  had  upon  the  general  rule  as  embodied  In 
sections  427  and  382  of  the  Code  of  Civil 
Procedure  providing  for  the  joinder  of  caus- 
es of  action.  There  is  no  controversy,  how- 
ever, as  to  the  general  rule,  but  It  is  insist- 
ed by  respondent  that  the  case  of  condemna- 
tion proceedings  is  governed  by  a  special 
provision  which  authorizes  the  course  herein 
pursued.  In  this  we  think  respondent  is 
clearly  right  As  appellants  declare,  "the 
problem  to  be  solved  is  one  of  statutory  con- 
struction, pure  and  simple."  It  Is  not  dis- 
puted that  it  is  competent  for  the  Legisla- 
ture to  provide  that  such  actions  may  be 
joined  in  one  proceeding,  and  it  appears  that 
this  has  been  effected  in  the  enactment  of 
section  1244  of  the  Code  of  Civil  Procedure, 
providing  what  the  complaint  must  contain; 
among  other  things,  in  subdivision  5,  "a  de- 
scription of  each  piece  of  land  sought  to  be 
taken  and  whether  the  same  includes  the 
whole  or  only  a  part  of  an  entire  parcel  or 
tract  All  parcels  lying  in  the  county,  and 
required  for  the  same  public  use,  may  be  in- 
cluded In  the  same  or  separate  proceedings, 
at  the  option  of  the  plaintiff,  but  the  court 
may  consolidate  or  separate  them  to  suit  the 
convenience  of  parties."  If  the  Legislature 
had  intended  to  limit  the  option  to  cases 
where  all  the  parcels  belong  to  all  the  de- 
fendants, It  seems  singular  that  it  was  not 
so  expressed.  We  are  required,  of  course, 
to  give  effect  to  the  intention  of  the  Legis- 
lature and  that  Intention  is  to  be  determined 
primarily  by  attributing  the  ordinary  and'  , 
popular  sense  to  the  terms  used,  since  there 
is  no  technical  expression  employed  in  the 
said  provision.  In  doing  this  we  necessarily 
reach  the  conclusion  that  the  section  covers 
a  case  like  the  one  before  us,  since  it  is  ad- 
mitted that  all  the  parcels  lie  in  the  county 
of  Sacramento.  There  is  another  considera- 
tion justifying  this  view  which  is  suggested 
by  respondent  to  the  effect  that  if  said  sub- 
division 5  be  construed  as  urged  by  appellants 
its  enactment  was  entirely  unnecessary,  as 
sections  382  and  427  of  the  Code  of  Civil 
Procedure  permit  such  a  Joinder.   At  any 
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rate,  we  cannot  say  that  "all  parcels"  mean 
only  some  of  the  parcels.  Nor  do  we  see  any 
difficulty  in  the  application  of  this  rule  to 
the  trial  of  actions.  Even  if  all  the  parcels 
belonged  to  the  same  defendant,  it  would  he 
necessary  to  submit  the  evidence  and  make 
separate  findings  as  to  each  of  the  parcels. 
Although  there  may  be  more  than  one  de- 
fendant, the  rights  and  claims  of  all  may  be 
protected  and  adjusted  in  one  proceeding, 
but,  if  deemed  advisable,  the  court  may  re- 
quire separate  trials.  We  can  see  nothing  in 
this  construction  of  the  provision  of  which 
any  one  can  justly  complain. 

In  County  of  San  Luis  Obispo  v.  Simas, 
1  Cal.  App.  175,  81  Pac  972,  the  order  of  the 
trial  court  in  refusing  separate  trials  was 
challenged,  and  It  was  therein  held  that  "the 
discretionary  power  as  to  separation  being 
vested  in  the  trial  court,  and  no  abuse  being 
apparent,  its  order  will  not  be  reviewed." 
The  court  assumed  that  there  was  no  ques- 
tion that  said  section  includes  the  case  of 
several  defendants  owning  different  parcels 
in  the  same  county. 

There  are  other  points  made  by  appellants, 
but  they  are  mostly  incidental  to  what  we 
have  already  considered.  We  have  examined 
all  of  them  and  do  not  find  any  prejudicial 
error. 

We  do  not  think  it  would  be  in  further- 
ance of  Justice  to  hold  with  appellants,  and 
the  judgment  is  therefore  affirmed. 

We  concur:  CHIPMAN,  P.  J. ;  HART,  J. 


MA  CLAY  00.  v.  MEADS  et  aL    (Civ.  720.) 
(Court  of  Appeal,  Third  District,  California. 
Nov.  19,  1910.) 

Appeal  akd  Ebbob  (I  671*)  —  Rkcobd  —  Re- 
view or  Matters  Not  of  Record. 

An  appellate  court  may  not  go  beyond  the 

scope  of  the  order  appealed  from,  and  review 

matters  not  In  the  record. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  |  2867 ;  Dec  Dig.  f  671.*] 

On  rehearing.  Denied. 

For  former  opinion,  see  112  Pac  195. 

HART,  J.  The  point  Is  made  in  the  peti- 
tion that  the  judgment  of  this  court  should 
have  been  that  the  order  appealed  from,  in 
so  far  as  it  affected  the  defendants  who  were 
duly  served  with  summons  as  well  as  those 
not  served,  but  who  made  a  general  appear- 
ance in  the  proceedings  on  the  motion  to 
vacate  the  judgment,  be  reversed.  It  is  ask- 
ed that  the  judgment  of  this  court  be  so  mod- 
ified as  to  conform  to  that  suggestion. 

As  counsel  for  appellants  suggest  in  the 
petition,  the  order  vacating  the  judgment  is 
rather  ambiguous.  All  the  defendants  Join- 

•For  other 


ed  in  the  motion  to  vacate  the  judgment. 
The  order  of  the  court  reads  as  follows: 
"The  motion  to  set  aside  the  judgment  and 
default  of  Petaluma  Transportation  Com- 
pany Is  granted."  While  the  order  is,  as 
stated,  ambiguous  or  uncertain  In  that  there 
is  nothing  therein  expressly  Indicating  what 
disposition  was  made  of  the  motion  aa  to 
the  defendants  other  than  the  Petalnma 
Transportation  Company,  it  would  neverthe- 
less seem  to  follow,  by  implication,  from 
the  language  of  the  order,  that  the  motion 
was  denied  as  to  said  other  defendants.  Still 
the  court  might  not  have  acted  at  all  on  the 
motion  in  so  far  as  it  affected  the  defendants 
other  than  the  Petaluma  Transportation 
Company.  In  the  opinion  filed  in  this  court 
herein,  the  concluding  words  were:  "We 
think  the  court  made  no  error  in  granting 
the  motion  as  to  the  Petaluma  Transporta- 
tion Company,  and  the  order  is  therefore  af- 
firmed." Counsel  declare  that  this  language 
still  leaves  in  the  air  the  question  whether 
the  order  as  to  the  other  defendants  Is  re- 
versed or  affirmed.  This  contention  is  doubt- 
less possessed  of  merit,  but  the  fault  is  not 
with  this  court,  for  the  judgment  here  is  as 
broad  as  the  order  appealed  from,  and  we 
know  of  no  authority  or  principle  which 
would  justify  a  court  of  appeal  in  going  be- 
yond the  scope  of  an  order  or  judgment 
from  which  an  appeal  is  taken  and  reviewing 
matters  as  to  which  there  Is  absolute  silence 
in  the  record. 

If  the  trial  court  failed  to  dispose  of  the 
motion,  in  so  far  as  it  applied  to  the  defend- 
ants, Meads,  Doe,  Cox,  and  Ray,  it  was  no 
doubt  an  oversight,  which  should,  of  course, 
be  rectified.  The  parties  are  entitled  to  have 
the  motion  as  to  all  the  defendants  who  par- 
ticipated therein  directly  and  clearly  acted 
upon  by  the  court  below.  Rut,  as  stated,  we 
cannot  see  our  way  clear  to  reverse  or  affirm 
or  modify  or  in  any  way  interfere  with  an 
order  where,  as  here,  we  are  by  its  ambigu- 
ity led  into  a  state  of  uncertainty  as  to  its 
scope  and  effect,  or,  whether,  indeed,  any  or- 
der in  this  case  as  to  Meads,  Cox,  Doe,  and 
Ray  was  made  at  all. 

It  is  needless  to  here  suggest  that  it  neces- 
sarily follows  from  the  views  expressed  in 
the  original  opinion  that  the  motion  aa  to 
the  defendants  other  than  the  Petaluma 
Transportation  Company  should  not  have 
been  granted  by  the  court  below. 

With  regard  to  the  question  whether  the 
Petaluma  Transportation  Company  was  made 
a  party  to  the  action,  we  adhere  to  the  views 
ventured  in  our  former  opinion. 

The  petition  is  denied. 

We  concur:  CHIPMAN,  P.  J. ;  HUR- 
NETT,  J. 
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COLON  t.  TOSETTI.   (Civ.  877.) 

(Court  of  Appeal,  Second  District,  California. 
Nor.  29,  ma  Rehearing  Denied  Dec  29, 
1910:  Denied  by  Supreme  Court  Jan.  27, 
1911.) 

L  Nxw  Tbial  (|  71*)— DiBCBtnow  or  Court 

— Gbantiho  or  New  Trial. 

Where  a  finding  of  damages  waa  rendered 
on  substantially  conflicting  evidence,  the  court 
did  not  abuse  its  discretion  in  granting  a  new 
trial  upon  the  sole  ground  that  the  finding  was 
not  supported  by  the  evidence,  unless  the  find- 
ing be  discharged  as  Immaterial. 

(Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  ff  144,  146;  Dec  Dig.  f  71.*] 

2.  Frauds,  Statotb  of  (8  189*) — Contracts 
Not  to  be  Performed  Wrhxh  a  Year- 
Nature  or  Statute. 

The  statute  of  frauds  (Civ.  Code,  I  1624, 
snbd.  1),  requiring  an  agreement  not  to  be  per- 
formed within  a  year  to  be  evidenced  by  a 
writing,  signed  by  the  party  to  be  charged,  does 
not  apply  to  oral  agreements  voluntarily  per- 
formed, and  where  an  oral  agreement  for  the 
sale  of  budded  peach  trees,  the  buds  to  be  pro- 
cured from  a  designated  peach  tree,  was  made 
in  August,  1906,  the  trees  not  to  be  delivered 
on  til  January,  1907,  and  the  trees  were  deliver- 
ed voluntarily,  but  some  of  them  were  not  bud- 
ded from  the  designated  tree,  the  buyer  was  not 
precluded  from  suing  for  breach  of  the  agree- 
ment because  it  was  not  In  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  |  887;  Dec  Dig.  S  189.*] 

Appeal  from  Superior  Court,  Loa  Angeles 
County;  Chas.  Monroe,  Judge. 

Action  by  Jeammari  Colon  against  G.  To 
settL  Verdict  for  defendant,  who  appeals 
from  an  order  granting  plaintiff  a  new  tri- 
al. Affirmed. 

Hearing  in  Supreme  Court  denied  In  113 
Pac.  366. 

Tobias  R.  Archer,  for  appellant  J.  L. 
Murphey,  for  respondent 

SHAW,  J.  Defendant  appeals  from  an  or- 
der of  court  granting  plaintiffs  motion  for 
a  new  trial.  The  action  is  one  to  recover 
damages  alleged  to  have  been  sustained  by 
reason  of  defendant  delivering  to  plaintiff 
certain  budded  peach-tree  stock  of  a  variety 
other  than  and  inferior  to  that  agreed  up- 
on by  the  terms  of  a  parol  contract  The 
only  ground  of  the  motion  necessary  to  con- 
sider Is  the  Insufficiency  of  the  evidence  to 
justify  the  decision. 

Under  the  agreement  the  buds  for  all  of 
said  stock  were  to  be  procured  from  a  cer- 
tain designated  peach  tree  in  the  orchard  of 
a  Mr.  Frazier,  which  defendant  believed  to 
be  of  the  variety  known  as  the  "Early  Alex- 
ander." Only  part  of  said  stock  was  budded 
from  this  tree;  It  was  In  fact  of  a  variety 
known  as  the  "Early  Imperial."  The  balance 
of  such  stock  was  of  a  variety  known  as  the 
-Early  Alexander."  Plaintiff  planted  the 
trees  in  orchard  farm  upon  his  land,  setting 
82  to  the  acre,  with  the  two  varieties  stand- 
ing and  mingled  together ;  there  being  at  the 
time  of  the  commencement  of  the  action  56 


Early  Imperials  and  148  Alexanders.  The 
court  found:  "That  neither  such  mingling  of 
said  trees,  nor  the  fact  that  some  of  said 
trees  were  and  are  Early  Alexanders,  is  any 
damage  to  plaintiff,  nor  makes  the  land  on 
which  said  trees  are  standing,  with  the  trees, 
of  any  less  value  than  would  be  the  value 
thereof  were  all  said  trees  Early  Imperials, 
and  plaintiff  has  not  suffered  any  damage 
thereby."  While  there  was  testimony  tend- 
ing to  support  the  facts  thus  found,  there 
was  also  evidence  to  the  effect  that  the  min- 
gling of  the  different  varieties,  conceding 
them  to  be  equally  good,  would,  nevertheless, 
on  account  of  the  fruit  ripening  at  different 
times,  entail  an  Increased  cost  of  from  $20 
to  ¥25  per  acre  in  the  labor  required  in  har- 
vesting the  crop  of  fruit  and  that  the  val- 
ue of  plaintiffs  orchard  set  solidly  to  either 
variety  would  be  greater  than  where  the  two 
varieties  were  mingled.  Inasmuch  as  there 
was  a  substantial  conflict  of  evidence  In  sup- 
port of  this  finding,  It  cannot  be  said  there 
was  an  abuse  of  discretion  on  the  part  of  the 
court  In  granting  a  new  trial  upon  this 
ground  alone,  unless  the  finding  be  disregard- 
ed as  immaterial.  Curtiss  v.  Starr,  85  Cal. 
876,  24  Pac.  806;  Von  Schroeder  v.  Spreck- 
els,  147  Cal.  187,  81  Pac  515 ;  Cole  v.  Wil- 
cox, 99  Cal.  552,  84  Pac  114. 

Among  other  things,  the  defendant  plead- 
ed the  statute  of  frauds  in  bar  of  the  action. 
His  chief  contention  is  that  as  the  court  up- 
on uncontradicted  evidence  found  the  agree- 
ment pursuant  to  which  the  trees  were  de- 
livered to  be  oral,  and  made  In  August  1905, 
and  the  trees  were  not  to  be  delivered  un- 
til January,  1907,  It  is  therefore  obnoxious 
to  subdivision  1  of  section  1624,  Civ.  Code, 
which  provides  that  "an  agreement  that  by 
its  terms  Is  not  to  be  performed  within  a 
year  from  the  making  thereof  is  Invalid  un- 
less there  be  some  note  or  memorandum  In 
writing  thereof  made  and  signed  by  the  par- 
ty to  be  charged  thereby.  Hence  it  is  con- 
tended that  as  the  agreement  was  Invalid  no 
recovery  thereon  could  be  had  In  any  event 
and  It  therefore  follows  that  the  finding  up- 
on the  issue  of  damages  is  immaterial. 

We  cannot  assent  to  this  proposition.  The 
statute  of  frauds  is  for  the  prevention,  not 
in  aid  of  the  perpetration,  of  fraud.  It  is 
to  be  used  as  a  shield,  not  as  a  sword.  No 
doubt  defendant  might,  without  incurring  lia- 
bility, in  an  action  upon  the  contract  have 
refused  to  deliver  the  trees.  He  did  not 
avail  himself  of  this  right  but  on  the  con- 
trary, according  to  his  own  testimony,  vol- 
untarily assumed  the  obligations  of  the  con- 
tract by  delivering  the  trees  to  plaintiff. 
This  delivery  was  made  in  January,  1907, 
pursuant  to  the  contract  made  In  August 
1906,  under  which  and  whereby  the  trees 
were  to  be  grown  from  buds  taken  from  the 
Frazier  tree.  Only  a  part  of  the  trees  so 
delivered  were  budded  from  the  Frazier  tree; 
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the  remainder  being  of  a  different  variety. 
Plaintiff  was  not  Informed  of  this  fact  and 
believed,  and  had  a  right  to  believe,  that  the 
trees  so  delivered  were  all  of  the  variety 
which  he  had  ordered  and  for  which  he  paid 
pursuant  to  the  terms  of  the  agreement 

The  statute  does  not  apply  to  oral  agree- 
ments voluntarily  performed,  and  when  thus 
performed  there  is  a  covenant  of  good  faith 
and  absence  of  fraud  or  deceit  implied  by 
law.  This  implied  covenant  is  not  within 
the  statute.  In  the  exercise  of  good  faith 
and  fair  dealing  defendant  should  have  ac- 
quainted plaintiff  with  the  fact  that  the 
trees  delivered  were  not  In  accordance  with 
the  agreement 

The  order  granting  the  new  trial  is  af- 
firmed. 

We  concur:  ALLEN,  P.  J. ;  JAMES,  J. 


COLON  v.  TOSETTI.    (L.  A.  2,852.) 
(Supreme  Court  of  California.   Jan.  27,  1911.) 

In  Bank.  Appeal  from  Superior  Court,  "Los 
Angeles  County;  Chaa.  Monroe,  Judge. 

Action  by  Jeammarl  Colon  against  G.  Tosetti. 
An  order  granting  plaintiff  a  new  trial  after 
verdict  for  defendant  was  affirmed  by  the  Court 
of  Appeal  (113  Pac  865).  Petition  for  rehear- 
ing. Denied. 

Tobias  R.  Archer,  for  appellant  J.  a  Mur- 
phey,  for  respondent 

PER  CURIAM.  The  petition  for  a  hearing 
of  this  cause  after  final  judgment  in  the  Dis- 
trict Court  of  Appeal  for  the  Second  Appellate 
District  is  denied. 

Conceding  that  the  contract  made  in  1905 
was  void  because  it  was  not  to  be  performed 
within  a  year,  nevertheless,  if,  more  than  a 
year  thereafter,  the  defendant  actually  deliver- 
ed the  number  of  trees  referred  to  in  the  con- 
tract, such  delivery,  without  explanation,  would 
be  sufficient  to  support  a  conclusion  that  there 
was  a  new  contract,  made  at  that  time,  that 
the  trees  so  delivered  were  of  the  kind  orig- 
inally agreed  on,  and  the  case  would  not  be 
within  the  statute  of  frauds.  As  we  understand 
the  opinion  of  the  District  Court  of  Appeal, 
this,  In  substance,  is  its  effect  There  was  no 
occasion  to  say  anything  in  that  opinion  con- 
cerning actual  fraud,  since  none  was  shown. 


BOND  v.  UNITED  RAILROADS  OP  SAN 
FRANCISCO.    (S.  F.  5,249.) 

(Supreme  Court  of  California.  Jan.  11,  1911. 
On  Rehearing,  Feb.  9,  1911.) 

1.  Appeal  and  Ebbob  (§  113*)— Appealable 
Obdebs. 

Code  Civ.  Proc  |  963,  allows  an  appeal 
from  any  special  order  made  after  final  judg- 
ment, section  663  provides  that  a  judgment 
not  consistent  with  the  special  verdict  may  be 
set  aside,  and  section  663a  provides  that  an 
order  granting  a  motion  to  set  aside  such  a 
judgment  may  be  reviewed  on  appeal  the  same 
as  orders  made  on  motion  for  new  trial.  Held, 
that  section  663a  was  intended  either  to  au- 
thorize a  review  of  such  an  order  on  appeal 
from  the  judgment  afterwards  made  in  pursu- 
ance of  it  or  to  authorize  a  direct  appeal  from 


the  order  itself,  and  does  not  affect  the  right 
given  by  section  963  to  appeal  from  an  order 
made  after  judgment  denying  a  motion  to  va- 
cate the  judgment  and  render  a  judgment  con- 
sistent with  answers  of  the  jury  to  special 
questions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  758-785;  Dec  Dig.  f 
113.*J 

2.  Exceptions,  Bill  of  (§  26*)— Recobd— 
Sufficiency  of  Bill  of  Exceptions. 

A  bill  of  exceptions  Intended  to  show  the 
matters  upon  which  the  conn  acted  in  ruling 
upon  motions  involved  recited  that  on  the  hear- 
ing thereof  certain  instructions  set  forth  in 
full,  the  general  verdict  the  special  issues  de- 
termined by  the  jury,  the  notices  of  motion  and 
the  pleadings  were  introduced  in  evidence  and 
considered  by  the  court,  and  that  the  motions 
were  thereupon  submitted  to  the  court  for  con- 
sideration and  decision,  and  properly  exhibited 
all  the  documents  referred  to  except  the  plead- 
ings which  were  incorporated  by  reference  to 
the  judgment  roll.  Held,  that  it  sufficiently 
showed  that  the  motions  were  submitted  for  de- 
cision upon  the  evidence  so  detailed,  and  not 
upon  other  evidence  not  included  in  the  bill, 
and  showed,  in  effect  that  it  contained  all  the 
evidence  taken  by  the  court  upon  the  hearing. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Dec.  Dig.  8  26.*] 

3.  Death  (§  9*)— Right  of  Action. 

Rights  of  action  by  or  for  the  benefit  of 
parents,  children,  or  heirs  of  a  person  killed 
for  damages  to  them  by  his  death  exist  solely 
by  statute,  and  are  limited  by  the  statutory 

{ ) ro visions  creating  them;  no  such  action  ex- 
sting  at  common  Taw. 

Sid.  Note.— For  other  cases,  see  Death,  Cent 
.  fll;  Dec.  Dig.  8  9.*] 

4.  Death  (8  95*)— Action— Measube  of  Dam- 
ages. 

The  right  of  action  for  wrongful  death  be- 
ing wholly  statutory,  the  statutory  rule  is  the 
only  measure  of  damages,  the  extent  of  the 
court's  power  being  to  apply  it  to  particular 
cases,  construing  the  rule  liberally  as  in  the 
case  of  other  Code  provisions,  with  a  view  to 
effect  its  objects  and  to  promote  justice  as  ex- 
pressly required  by  Code  Civ.  Proc.  |  4,  relat- 
ing to  the  construction  of  the  Code. 

[Ed.  Note.— For  other  cases,  see  Death,  Dec 
Dig.  8  95.*] 

5.  Death  (88  81,  82,  83,  85*)— Action— Meas- 
ube of  Damages— Statutobt  Provisions. 

Code  Civ.  Proc  8  877,  relating  to  actions 
for  wrongful  death,  provides  that  in  such  ac- 
tions such  damages  may  be  given  as  under  all 
the  circumstances  may  be  just  Held,  that  the 
statute  does  not  fix  the  period  of  minority  as 
a  limit  beyond  which  the  jury  cannot  go  in 
estimating  the  probable  pecuniary  loss,  but  the 
damages  are  limited  to  the  pecuniary  loss  suf- 
fered by  the  person  for  whose  benefit  the  right 
of  action  is  given,  and,  in  an  action  by  a  par- 
ent for  the  death  of  a  child,  the  damages  re- 
coverable are  those  only  which  have  been  or 
may  be  suffered  by  the  parents,  and  no  dam- 
ages can  be  given  for  pain  or  anguish  inflicted 


to  all  pecuniary  losses  which  the  circumstances 
establish  with  reasonable  certainty  will  be  suf- 
fered by  the  beneficiary  in  the  future  because 
of  the  death. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  88  103-107,  111;  Dec  Dig.  88  81,  82,  83, 
85.*] 

6.  Death  (3  87*)— Actions— Damages. 

In  an  action  by  a  mother  for  death  of  a 
minor  son,  practically  arrived  at  manhood,  who 
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was  strong  and  robust,  earning  good  wages  with 
which  he  helped  to  support  his  mother,  it  was 
error  to  confine  a  recovery  to  the  pecuniary 
value  of  the  son's  services  between  the  time  of 
his  death  and  the  time  when  he  would  have  ar- 
rived at  adult  age,  the  circumstances  estab- 
lishing a  reasonable  probability  that  the  same 
conditions  shown  would  have  continued  for 
some  time  after  he  became  of  age. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  |  115;  Dec  Dig.  |  87.*] 

7.  Appeal  and  Ebbob  (|  1004*)— Review— 
Damages. 

The  authority  of  the  Supreme  Court  to  re- 
view the  amount  of  damages  recovered  exists 
only  when  the  excess  appears  as  matter  of  law, 
or  is  such  as  to  suggest  at  first  blush  passion, 
prejudice,  or  corruption  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3944-3947;  Dec  Dig.  | 
1004.*] 

8.  Death  (§  95*)— Actions— Damages. 

In  an  action  by  a  mother  for  death  of  a 
minor  son,  judgment  could  not  be  given  for  the 
amount  which  the  jury  found  the  mother  would 

Erobably  have  received  from  the  son  had  he 
ved;   she  being  entitled  only  to  the  present 
value  of  such  sum. 

[Ed.  Note— For  other  cases,  see  Death,  Dec 
Dig.  f  98.  •] 

9.  Death  (I  52*) — Actions— Pleading— Dam- 
ages. 

In  a  death  action,  it  is  not  necessary  to 
specifically  allege  the  loss  of  society,  comfort, 
protection,  or  services  of  decedent,  but  evidence 
may  be  given  of  the  facts  relating  thereto  and 
allowance  made  therefor  under  the  general  alle- 
gation of  damages. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  |  69;  Dec  Dig.  f  52.»] 

10.  Appeal  and  Ebbob  (J  907*)— Review— 

PBE8UMPTI0N8. 

Where  the  evidence  is  not  in  the  record 
on  appeal,  it  will  be  presumed  sufficient  as  mat- 
ter or  law  to  sustain  the  recovery. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  8673;  Dec.  Dig.  |  907.*] 

11.  Appeal  and  Ebbob  (|  1004*)— Review- 
Findings  of  Fact. 

The  sufficiency  of  evidence  to  support  an 
allowance  for  damages  cannot  be  reviewed  if 
it  tends  to  support  the  allowance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enor^Cent.  Dig.  81  3944-5947;  Dec.  Dig.  { 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  Geo.  A. 
Sturtevant,  Judge. 

Action  by  Annie  Bond  against  the  United 
Railroads  of  San  Francisco.  There  was  a 
verdict  for  plaintiff,  together  with  answers 
to  certain  questions  of  fact,  and,  on  defend- 
ant's motion,  judgment  was  rendered  for 
plaintiff  upon  all  the  answers  for  a  reduced 
sum,  and  from  the  judgment  rendered  and 
from  an  order  denying  a  motion  to  enter 
judgment  for  plaintiff  for  the  amount  of  the 
verdict  plaintiff  appeals.  Reversed  and  re- 
manded with  directions  to  render  judgment 
for  plaintiff  for  the  amount  of  the  general 
verdict  with  Interest  accruing  between  the 
return  of  the  verdict  and  entry  of  judgment, 
without  prejudice  to  defendant's  right  to 
move  for  a  new  trial. 


Sullivan  &  Sullivan  and  Theo.  J.  Roche, 
for  appellant  A  A.  Moore,  Stanley  Moore, 
and  Wm.  M.  Cannon  (W.  H.  Orrlck,  of  coun- 
sel), for  respondent 

SHAW,  J.  This  is  an  action  by  the 
plaintiff,  as  a  parent,  to  recover  damages  for 
the  death  of  her  son,  Oustave  Fritz,  alleged 
to  have  been  caused  by  the  negligence  of  the 
defendant  His  father  died  before  the  Injury 
occurred.  The  jury  returned  a  general  ver- 
dict in  favor  of  the  plaintiff  for  the  sum  of 
$4,500.  Answers  were  also  made  and  return- 
ed by  the  jury  to  certain  particular  questions 
of  fact  The  defendant  moved  the  court  up- 
on certain  of  these  answers,  to  render  judg- 
ment for  the  plaintiff  for  the  sum  of  $405, 
and  no  more.  The  plaintiff  moved  the  court 
upon  all  the  answers,  to  render  judgment  for 
plaintiff  for  the  sum  of  $6,900.  The  motion 
of  plaintiff  was  denied  and  that  of  the  de- 
fendant granted.  Judgment  was  entered  ac- 
cordingly for  $405  In  favor  of  the  plaintiff. 
Thereafter  plaintiff  moved  the  court  to  va- 
cate the  judgment  so  entered,  and  to  render 
judgment  In  her  favor  for  $6,900,  or,  failing 
that,  then  for  the  sum  of  $4,500  given  by  the 
general  verdict  The  motion  was  based  on 
the  answers  aforesaid  and  upon  the  instruc- 
tions of  the  court  to  the  jury  upon  the  sub- 
ject of  damages.  This  motion  was  denied 
by  the  court  The  plaintiff  appeals  from  the 
judgment,  as  rendered,  and  also  from  the  or- 
der after  judgment  denying  the  last-men- 
tioned motion. 

Before  discussing  the  merits  of  the  ap- 
peals, it  is  proper  to  dispose  of  some  pre- 
liminary objections  of  the  respondent  The 
order  made  after  judgment,  denying  the  mo- 
tion to  vacate  the  judgment  and  render  a 
judgment  consistent  as  plaintiff  claimed, 
with  the  answers  of  the  jury  to  the  questions 
put  to  it  is  clearly  an  appealable  order.  By 
section  963  of  the  Code  of  Civil  Procedure  an 
appeal  may  be  taken  from  any  special  order 
made  after  final  judgment  This  order  Is  one 
of  that  kind.  It  Is  an  order  authorized  by 
section  663  of  the  Code  of  Civil  Procedure. 
Section  663a  of  the  Code  of  Civil  Procedure 
declares  that  an  order  "granting  such  mo- 
tion may  be  reviewed  on  appeal  in  the  same 
manner  as  orders  made  on  motions  for  a 
new  trial."  This  was  intended  either  to  au- 
thorize a  review  of  such  an  order  on  appeal 
from  the  Judgment  afterward  made  in  pur- 
suance of  it,  or  to  authorize  a  direct  appeal 
from  the  order  Itself.  In  either  case  it  should 
not  be  construed  so  as  to  affect  the  right 
given  by  section  963  to  appeal  from  an  order 
denying  the  motion,  as  from  an  order  made 
after  judgment  Respondent's  position  In 
that  behalf  Is  untenable. 

The  record  contains  a  bill  of  exceptions  in- 
tended to  show  the  matters  upon  which  the 
court  acted  in  ruling  upon  the  several  motions 
involved  in  these  appeals.   Respondent  con- 
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tends  that  this  bill  does  not  show  that  the  evi- 
dence set  forth  therein  constituted  all  the  evi- 
dence before  the  court  for  its  consideration  in 
determining  the  motions,  or  either  of  them. 
As  to  the  motions  made  before  judgment,  the 
bill  recites  that,  upon  the  hearing  thereof, 
certain  instructions,  set  forth  In  full,  the 
general  verdict,  the  special  issues  determined 
by  the  jury,  the  notices  of  motion,  and  the 
pleadings,  were  introduced  in  evidence  and 
considered  by  the  court,  and  that  "said  mo- 
tions were  thereupon  submitted  to  the  court 
for  consideration  and  decision."  The  docu- 
ments above  referred  to  were  all  properly 
exhibited  in  the  bill,  except  the  pleadings, 
which  were  incorporated  by  reference  to  the 
Judgment  roll.  This,  we  take  it,  is  a  suffi- 
cient declaration  that  the  motions  were  sub- 
mitted for  decision  upon  the  evidence  above 
detailed,  and  not  upon  other  evidence  not  in- 
cluded In  the  bill.  It  shows  in  effect,  though 
not  expressly,  that  it  contains  all  the  evi- 
dence taken  by  the  court  upon  the  hearing. 
The  recital  concerning  the  motion  made  after 
Judgment  is  substantially  similar  in  all  re- 
spects to  those  above  mentioned.  The  claims 
of  the  respondent  on  these  points  are  not 
well  founded.  We  will  now  consider  the 
merits  of  the  appeals. 

The  Jury  returned  answers  to  twelve  ques- 
tions put  at  the  request  of  the  defendant  and 
two  questions  requested  by  the  plaintiff.  The 
only  questions  here  important  are  the  elev- 
enth and  twelfth  questions  requested  by  de- 
fendant and  the  two  requested  by  plaintiff. 
They  are  as  follows: 

M(ll)  What  would  have  been  the  probable 
earnings  of  Gustave  Fritz  from  the  time  of 
his  death  to  the  time  of  his  majority?  An- 
swer. $765. 

n(12)  What  would  have  been  the  probable 
expenses  of  Gustave  Fritz  from  the  time  of 
his  death  up  to  the  time  of  his  majority? 
Answer.  $360. 

"(1)  Did  plaintiff,  Annie  Bond,  have  a  rea- 
sonable expectation  of  receiving  from  Gus- 
tave Fritz,  after  he  had  attained  his  major- 
ity and  during  her  expectation  of  life,  con- 
tributions to  her  necessities  and  wants?  An- 
swer. Yes. 

"(2)  If  your  answer  to  the  last  interroga- 
tory is  'Yes,'  what  amount  would  plaintiff, 
Annie  Bond,  have  a  reasonable  expectation 
of  receiving  from  Gustave  Fritz,  after  he  had 
attained  bis  majority  and  during  her  expec- 
tation of  life?  Answer.  $2,400." 

The  court  had  instructed  the  Jury,  in  sub- 
stance, as  we  construe  the  charge  on  the  sub- 
ject  of  damages,  that  the  plaintiff  could  re- 
cover actual  pecuniary  loss  caused  by  depri- 
vation of  the  society,  comfort,  and  protection 
of  her  son  before  and  after  his  majority,  but 
that  on  account  of  his  earnings  she  could  re- 
cover only  his  probable  net  earnings,  if  he 
had  lived,  from  the  date  of  his  death  to  the 
time  of  his  majority.  Apparently  the  court 
was  of  a  different  opinion  when  it  ruled  up- 
on the  motions.  Notwithstanding  the  general 
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verdict  for  $4,500,  it  sustained  the  defend- 
ant's motion,  allowed  nothing  for  depriva- 
tion of  either  society,  comfort,  protection  or 
earnings  after  majority,  assumed  that  "prob- 
able earnings"  during  minority  included  the 
benefits  of  society,  comfort,  and  protection, 
and  gave  Judgment  for  only  $405,  which  was 
the  difference  between  the  total  probable  earn- 
ings during  the  remainder  of  his  minority 
and  his  probable  expenses  for  that  period. 

The  plaintiff  contends  that  inasmuch  as 
the  court  Instructed  the  jury  that  they  could 
allow  as  damages  the  pecuniary  loes  from 
deprivation  of  his  society,  comfort,  and  pro- 
tection after,  as  well  as  during,  his  minority, 
but  limited  them  to  his  minority  as  to  earn- 
ings, it  Is  to  be  presumed  that  the  excess  of 
the  general  verdict  above  the  $405  of  net 
earnings  was  allowed  for  loss  of  society, 
comfort,  and  protection,  and  that  the  Judg- 
ment should  have  been  for  at  least  the  sum 
of  $4,500  given  by  the  general  verdict  She 
also  contends  that  that  verdict  must  stand, 
even  if  damages  for  loss  of  society,  comfort, 
and  protection  is  limited  to  the  period  of 
minority,  because,  if  so,  the  Jury  is  presumed 
to  have  allowed  on  that  account  the  excess 
over  $405,  to  wit,  $4,095,  and,  except  upon 
motion  by  the  defendant  for  a  new  trial  on 
the  ground  of  excessive  damages,  or  lack  of 
evidence,  the  verdict  is  conclusive  on  that 
subject,  and  no  such  motion  was  interposed. 
She  also  makes  the  broader  claim  that  in  an 
action  of  this  character  the  parent  has  a 
right  to  recover,  as  damages  occasioned  by 
the  death  of  the  child,  not  only  such  pecunia- 
ry losses  as  may  accrue  for  the  period  of 
its  minority,  but  also  those  which  would 
probably  be  suffered  after  its  majority,  in- 
cluding pecuniary  losses  resulting  from  dep- 
rivation of  its  society,  comfort,  and  protec- 
tion and  also  from  deprivation  of  such  of  its 
services  and  earnings,  after  majority,  as  the 
parent  would  have  a  reasonable  expectation 
of  receiving  from  such  child,  if  it  had  lived, 
during  the  parent's  expectancy  of  life.  It  is 
this  broad  question  to  which  the  respective 
counsel  have  devoted  the  main  part  of  their 
several  arguments.  At  common  law  no  ac- 
tion would  lie  for  an  injury  causing  death. 
Rights  of  action  by  or  for  the  benefit  of  par- 
ents, children,  or  heirs  of  the  person  killed, 
for  the  damage  caused  to  them  by  his  death, 
exist  solely  because  of  statutes  and  are  limit- 
ed by  the  statutory  provisions  which  create 
or  confer  them.  The  present  action  Is  found- 
ed upon  the  provisions  of  sections  376  and  377 
of  the  Code  of  Civil  Procedure,  which  are  as 
follows: 

"Sec  376.  A  father,  or  In  case  of  his  death 
or  desertion  of  his  family,  the  mother,  may 
maintain  an  action  for  the  injury  or  death 
of  a  minor  child,  and  a  guardian  for  the  in- 
jury or  death  of  his  ward,  when  such  In- 
Jury  or  death  Is  caused  by  the  wrongful  act 
or  neglect  of  another.  Such  action  may  be 
maintained  against  the  person  causing  the 
injury,  or  death,  or  if  such  person  be  em- 
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ployed  by  another  person  who  is  responsible 
for  bis  conduct,  also  against  sucb  other  per- 
son. 

''Sec.  877.  When  the  death  of  a  person  not 
being  a  minor  is  caused  by  the  wrongful  act 
or  neglect  of  another,  his  heirs  or  personal 
representatives  may  maintain  an  action  for 
damages  against  the  person  causing  the 
death,  or  if  such  person  be  employed  by  an- 
other person  who  is  responsible  for  his  con- 
duct, then  also  against  such  other  person. 
In  every  action,  under  this  nnri  the  preceding 
section^ finch  ijft™ngac  may  given  "«» ■■nAn'r 
all  the  fjrfnmHtwnreB  of  th<>  cssoi  may  bo 
just." 

The  rights  of  action  being  wholly  statu- 
tory, the  statutory  rule  is  the  only  measure 
of  damages.  All  the  court  can  do  is  to  ap- 
ply it  to  particular  cases,  construing  the  rule 
in  the  same  manner  as  other  Code  provisions, 
liberally,  "with  a  view  to  effect  its  objects 
and  to  promote  justice."  Code  Civ.  Proc  § 
4.  The  rule  of  damages  stated  in  the  last 
clause  of  section  377  is  expressly  made  the 
only  rule  to  be  applied  in  any  action  under 
either  section..  An  examination  of  the  deci- 
sions and  a  consideration  of  the  subject  sat- 
isfies us  that  the  statute  does  not  fix  the 
period  of  minority  as  a  limit  beyond  which 
the  jury  cannot  go  in  estimating  the  probable 
pecuniary  loss.  Every  case  must  depend  on 
its  own  facts  and  circumstances.  As  deci- 
sions are  made  in  such  actions,  general  rules 
will  gradually  be  formed  for  the  guidance 
of  the  trial  court  and  the  jury  in  determin- 
ing what  is  just  and  what  circumstances 
may  be  considered  in  estimating  damages  in 
particular  classes  of  cases,  but  they  will 
probably  never  reach  the  point  where  such 
rules  can  be  said  to  be  invariable  and  not 
subject  to  modification  by  reason  of  peculiar 
or  extraordinary  circumstances.  Some  well- 
settled  rules  are,  however,  of  such  a  nature 
that  they  must  apply  to  all  cases  of  the  class 
to  which  they  belong.  In  actions  by  a  par- 
ent, either  for  the  death  or  the  injury  of  a 
child,  the  damages  to  be  allowed  are  those, 


and  those  only,  which  have  been,  or  may  be.  .himself.    The  court  said:    "This  pecuniary 


suffered  by  the  parent  No  damages  can  be 
given  in  such  an  action  for  pain  or  anguish 
Inflicted  on  the  child,  or  for  any  pecuniary 
injury  personal  to  such  child.  Durkee  v.  C. 
P.  R.  R.  Co.,  58  Gal.  388,  38  Am.  Rep.  59.  In 
all  actions,  under  either  section,  the  damages 
are  limited  to  the  pecuniary  loss  suffered  by 
the  person  or  persons  for  whose  benefit  the 
right  of  action  is  given  from  the  death  or  in- 
Jury  of  the  victim.  Morgan  v.  S.  P.  Co..  95 
Cal.  516,  30  Pac.  603,  17  I*  R.  A.  71,  29  Am. 
St.  Rep.  143;  Sneed  v.  Marysville,  etc.,  Co., 
149  Cal.  710,  87  Pac.  376,  and  the  numerous 
cases  there  cited;  Johnson  v.  S.  P.  Co.,  154 
Cal.  298,  97  Pac.  520;  Hale  v.  San  Bernar- 
dino, etc.,  Co.,  156  Cal.  716,  106  Pac.  83. 

It  would  seem  to  follow  from  this  rule  ab- 
solutely limiting  the  damages  in  every  case 
to  the  pecuniary  loss  occasioned  by  the  death, 
and  upon  a  consideration  of  that  justice 
113  P.-24 


which  the  statute  itself  Invokes,  that  this 
pecuniary  loss  should  be  extended  to,  and 
should  include,  all  pecuniary  loss  of  every 
kind  which  the  circumstances  of  the  par- 
ticular case  establish  with  reasonable  cer- 
tainty will  be  suffered  by  the  beneficiary  of 
the  statute  in  the  future,  because  of  the 
death  of  the  victim.  Nothing  less  would  be  a 
just  compensation  for  the  injury,  and  any- 
thing more,  or  anything  in  the  realm  of  im- 
probability, conjecture,  or  mere  fancy,  would 
be  beyond  the  purview  of  the  statute  and 
unjust  to  the  defendant  In  many  cases 
where  the  minor  is  near  majority,  the  cer- 
tainty of  pecuniary  loss  from  his  death,  to 
the  parent  accruing  after  his  minority, 
would  be  as  great  as  the  certainty  of  such 
loss  during  minority,  and  the  expectation  of 
benefits  for  many  years  thereafter  would  be 
as  well  established  as  in  the  case  of  the 
death  of  an  adult  In  other  cases,  where  the 
child  is  a  mere  Infant  the  expectation  of 
pecuniary  benefits  to  accrue  In  the  years  fol- 
lowing its  arrival  at  majority  would  be  so 
remote  that  it  could  not  justly  be  made  the 
basis  for  a  large  addition  to  the  damages. 
So  In  the  case  of  some  adults  such  benefits 
would  be  exceedingly  Improbable.  But  the 
statute  prescribes  but  one  rule  for  all  cases: 
"Such  damages  may  be  given  as  under  all 
the  circumstances  of  the  case,  may  be  Just" 
The  manifest  effect  of  tbjs  language  Is  that 
in  all  cases  to  which  the  rule  applies  It  is  to 
be  left  to  the  jury  to  say,  upon  a  considera- 
tion of  the  facts,  what  amount  is  a  just  com- 
pensation for  the  financial  loss  which  the  evi- 
dence shows  will  probably  be  directly  or  prox- 
imately caused  by  the  death  of  the  victim. 

In  cases  arising  under  section  377,  refer- 
ring to  adults  only  and  where  the  pecuniary 
loss  of  those  who  are  heirs  of  the  victim  are 
to  be  considered  and  estimated,  this  is  the 
settled  rule.  In  Sneed  v.  Marysville,  etc., 
Co.,  supra,  the  victim  was  an  adult  unmar- 
ried man,  22  years  of  age,  his  father  and 
mother  being  apparently  the  only  heirs.  He 
was  living  with  them  and  working  out  for 


loss  may  be  either  a  loss  arising  from  the 
deprivation  of  something  to  which  such  heirs 
would  have  been  legally  entitled  If  the  per- 
son had  lived,  or  a  loss  arising  from  a  depri- 
vation of  benefits  which  from  all  the  circum- 
stances of  the  particular  case,  it  could  be 
reasonably  expected  such  heirs  would  have 
received  from  the  deceased  had  his  life  not 
been  taken,  although  the  obligation  resting 
on  him  to  bestow  such  benefits  on  them  may 
have  been  a  moral  obligation  only."  Redfield 
v.  Oakland,  etc.,  Co.,  110  Cal.  277,  42  Pac. 
822,  1063,  was  a  case  prosecuted  by  a  hus- 
band and  minor  children  for  the  death  of 
the  wife  and  mother.  The  Jury  was  instruct- 
ed that  it  might  allow  "for  the  probable  loss 
of  any  benefit  If  any,  of  a  pecuniary  value 
which  the  child  would  probably  receive  from 
its  mother  after  its  arrival  at  majority." 
This  was  held  to  be  correct  See,  also,  Hille- 
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brand  v.  Standard  Box  Co.,  139  Cal.  236,  73 
Pac  163;  Johnson  v.  s.  P.  Co.,  154  Cal.  298, 
97  Pac.  520;  Beeson  v.  Green  M.  M.  Co.,  57 
Cal.  87;  Simonean  t.  Pac.  E.  R.  Co.,  8  Cal. 

App.  695,  113  Pac   ;»  Ruppel  t.  United 

Railroads,  1  CaL  App.  666,  82  Pac.  1073;  Va- 
lentl  t.  Sierra  R,  R  Co.,  Ill  Pac  97.  The 
first  statutory  enactment  In  England  giving 
a  right  of  action  for  Injuries  causing  death 
is  known  as  Lord  Campbell's  act  passed  In 
1846.  It  authorized  such  damages  as  the 
jury  "should  think  proportioned  to  the  In- 
Jury  resulting  from  such  death  to  the  parties, 
respectively,  for  whom  and  for  whose  benefit 
such  action  shall  be  brought"  This  is  no- 
wise different  in  substance  from  the  rule 
stated  In  our  section  377.  In  applying  that 
act  the  English  courts  have  laid  down  and 
uniformly  adhered  to  the  doctrine  that  the 
damages  "should  be  calculated  in  reference 
to  a  reasonable  expectation  of  the  life." 
Franklin  v.  S.  E.  Ry.  Co.,  3  Hurlst  &  Nor. 
212.  In  that  case  the  suit  was  in  behalf  of 
a  father  for  the  death  of  his  son,  a  young 
man  earning  good  wages  and  well  disposed 
to  assist  his  father.  The  court  said:  "We 
do  not  say  that  it  was  necessary  that  actual 
benefit  should  have  been  derived.  A  reason- 
able- expectation  is  enough,  and  such  rea- 
sonable expectation  might  well  exist,  though, 
from  the  father  not  being  in  need,  the  son 
had  never  done  anything  for  him."  In  Pym 
v.  Great  Northern  Ry.,  4  Best  &  Smith,  408, 
the  court  of  Queen's  Bench,  per  Erie,  J.,  says 
of  these  actions:  "The  right  to  damages  is 
based  on  the  reasonable  expectation  of  pecun- 
iary advantage  from  the  continuance  of  the 
life  of  the  deceased."  See,  also,  Dalton  v. 
S.  E.  Ry.  Co.,  4  Com.  Bench  (N.  S.)  305; 
Weems  v.  Mathieson,  4  Macqueen,  App.  Cas. 
223 ;  Hetherington  v.  N.  B.  Ry.  Co.,  9  L.  R 
Q.  B.  Div.  160.  The  general  rule  in  the  \ 
United  States  under  similar  statutes  is  the 
same.  We  do  not  think  it  necessary  to  cite 
the  numerous  cases  to  this  effect  The  cases 
relating  especially  to  the  death  of  minor 
children  may  be  found  digested  and  cited  in 
4  Sutherland  on  Damages  (3d  Ed.)  8f  1272 
to  1275,  inclusive,  and  Tiffany  on  Death  by 
Wrongful  Act  88  165  to  168,  inclusive.  See, 
also,  2  Sedgwick  on  Damages  (8th  Ed.)  88 
574,  575,  576  ;  2  Shearman  &  R  on  Negli- 
gence, 88  769,  772;  6  Thompson  on  Negligence, 
8  7089.  In  England,  and  in  nearly  all  of  the 
states,  the  statute  makes  no  distinction  be- 
tween minors  and  adults,  but  gives  the  right 
of  action  for  the  death  of  any  person,  what- 
ever his  age,  to,  or  for  the  use  of,  the  heirs. 
The  defendant  argues  that  there  must  be  a 
distinction  under  our  statute  in  respect  to 
damages  as  between  minors  and  adults  be- 
cause the  statute  Itself  makes  a  distinction 
in  respect  to  the  parties  plaintiff. 

The  statute,  it  must  be  admitted,  presents 
in  Its  practical  application  some  peculiar  fea- 
tures. In  the  original  practice  act  section 
11,  declared  that  "a  father,  or,  in  case  of  his 
death  or  desertion  of  his  family,  the  mother, 

1  Rehearing  pending. 


may  maintain  an  action  for  the  injury  or 
death  of  a  child;  and  a  guardian  for  the 
injury  or  death  of  his  ward."  G.  &  S.  Comp. 
Laws  1850-53,  p.  520.  It  is  probable  that 
the  Legislature  supposed  that  this  section 
gave  a  right  of  action  for  an  injury  causing 
the  death  of  a  child.  The  Supreme  Court 
held  that  it  did  not  and  that  it  merely  desig- 
nated the  party  authorized  to  sue  for  such 
injury,  if  subsequent  legislation  should  give 
a  right  of  action  therefor.  Kramer  v.  Mar- 
ket St  R  Co.,  25  Cal.  436.  The  act  of  1862 
(St  1862,  p.  447)  gave  a  right  of  action  to 
the  personal  representative  of  the  deceased 
for  an  injury  causing  the  death  of  any  per- 
son, which  would  include  both  minors  and 
adults,  and  by  implication  it  repealed  sec- 
tion 11  aforesaid  as  to  the  parties.  Kramer 
v.  Market  St  Ry.  Co.,  supra.  Nevertheless, 
In  enacting  the  Codes,  the  language  of  sec- 
tion 11  was  reproduced  verbatim,  as  the  orig- 
inal section  376  of  the  Code  of  Civil  Proce- 
dure. Section  377,  in  its  original  form,  In- 
cluded minors  as  well  as  adults,  and,  of 
course,  gave  a  right  of  action  for  the  death 
of  minora  or  adults  alike  to  the  heirs  or  per- 
sonal representatives.  In  1874  section  377 
was  amended  by  the  Insertion  of  the  words 
"not  being  a  minor"  after  the  word  "person" 
in  the  first  line  of  the  first  sentence,  thus  ex- 
cluding minora  from  its  operation,  and  sec- 
tion 376  was  amended  to  its  present  form, 
as  above  given,  inserting  the  word  "minor" 
before  the  word  "child,"  but  otherwise  re- 
taining the  peculiar  language  of  the  practice 
act  Section  876  as  thus  amended  gives  a 
right  of  action  for  a  negligent  injury  caus- 
ing the  death  of  a  minor,  but  not  in  all  cases. 

If  the  minor  has  no  parent  living,  nor  any 
guardian,  no  right  of  action  for  his  or  her 
death  is  given  by  either  section,  although 
!  such  minor  may  leave  surviving  a  wife,  a 
husband,  children,  or  brothers  and  sisters, 
who  would  be  as  substantially  Injured  by  the 
death  as  if  the  deceased  had  become  of  age 
before  death  ensued.  If  he  has  a  guardian, 
such  guardian  may  maintain  an  action  for 
the  death  against  the  person  whose  negli- 
gence caused  it,  but  whether  as  a  sort  of 
statutory  representative  of,  or  trustee  for, 
the  heirs  really  injured  thereby,  or  other- 
wise, is  left  to  conjecture.  Unless  he  is  to 
sue  for  the  benefit  of  such  persons  and  is  to 
recover  for  them  the  damage  they  suffer,  it 
is  difficult  to  perceive  how  any  damage 
could  be  allowed  in  such  an  action  by  a 
guardian.  If  the  ward  is  injured,  but  not 
killed,  the  guardian  would,  of  course,  rep- 
resent the  ward  and  recover  the  damages 
personal  to  the  ward.  If  the  ward  happen- 
ed to  be  an  adult  as  might  be  the  case, 
he  would  be  within  the  terms  of  section 
377,  also,  and  further  Interesting  questions 
as  to  proper. parties  plaintiff  might  arise. 
These  anomalies  show  that  section  876  was 
not  carefully  or  skillfully  drawn,  and  suggest 
that  caution  Is  necessary  In  its  construction 
and  application. 
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The  main  argument  of  counsel  for  defend- 
ant In  regard  thereto  1b  that  Inasmuch  as 
the  right  of  action  for  the  Injury  or  death 
of  a  minor  is  given  only  to  the  person  who, 
by  other  statutory  provisions,  Is  entitled  to 
Its  earnings  and  services  during  minority, 
the  conclusion  follows  that  the  recovery 
was  Intended  to  be  limited  to  the  value  of 
such  services  and  earnings,  calculated  for  the 
remaining  period  of  minority  only.  Counsel 
call  attention  to  the  coincidence  that  the 
persons  who  may  sue  are  the  persons  who 
are  entitled  to  the  child's  services,  and  that 
if,  at  the  time  of  the  death  of  a  minor,  there 
Is  no  person  in  existence  who  would  have 
been  legally  entitled  to  the  services  and 
earnings  of  the  minor,  If  he  had  lived,  no 
action  for  his  death  can  be  maintained.  It 
is  also  suggested  that  for  the  death  of  a 
child  before  majority  the  father  may  recover 
the  whole  damage  for  his  own  use,  while 
for  his  death  the  day  after,  the  parent 
cannot  sue  unless  he  is  an  heir,  and  he  can 
in  that  case  recover  only  his  share  as  an 
heir.  These  discriminations,  It  Is  argued, 
show  the  legislative  Intent  to  limit  the  right 
of  recovery  of  the  parent,  suing  as  such, 
to  that  to  which  he  would  have  been  legally 
entitled  If  the  child  had  lived,  and  of  which 
the  untimely  death  deprived  him;  that  is, 
the  child's  earnings  and  services  during  the 
residue  of  Its  minority.  We  regard  these 
anomalies  as  mere  evidence  of  careless  legis- 
lation. If  the  parent's  recovery  is  limited 
to  the  minority  of  the  child,  the  consequenc- 
es would  in  many  cases  be  equally  ab- 
surd. If,  for  example,  the  child  dies  the  day 
before  majority,  under  that  rule  the  parent 
could  recover  only  nominal  damages,  but  if  it 
died  the  day  after,  the  heirs,  a  class  which  in 
most  cases  includes  the  parents,  would  re- 
cover the  full  pecuniary  value  to  them  of 
the  life  of  the  deceased.  In  neither  alter- 
native is  the  absurdity  sufficient  to  overcome 
the  fact  that  the  same  rule  of  damages  Is 
fixed  for  all  cases  and  that  it  is  stated 
in  terms  which  have  an  obvious  meaning, 
well  established,  extending  the  recovery  to 
the  reasonable  expectation  of  pecuniary  bene- 
fit from  the  continuance  of  the  life,  after 
as  well  as  before  majority. 

In  Missouri,  where  a  different  rule  pre- 
vails, the  statute  limits  the  damages  of  the 
parent  or  heir  to  the  "necessary  injury  re- 
sulting from  such  death."  The  decisions  In 
that  state  In  regard  to  actions  by  a  parent 
are  based  on  the  ground  that  the  words 
"necessary  Injury"  should  be  construed  to  In- 
clude only  such  damages  as  arise  from  the 
deprivation  of  that  to  which  the  plaintiff 
would  have  had  a  legal  right,  and  hence  that 
in  the  case  of  the  death  of  a  minor  child 
the  parents'  recovery  was  limited  to  the 
probable  net  value  of  Its  services  during  the 
residue  of  Its  minority,  and  to  the  expense 
of  nursing  and  burial.  Parsons  v.  Missouri 
P.  B,  Co,  94  Mo.  286,  6  S.  W.  464;  Leahy 
▼.  Davis,  121  Mo.  227,  25  S.  W.  941 ;  Hick- 


man v.  Missouri,  etc.,  Co.,  22  Mo.  App.  344. 
In  the  only  states  having  statutes  similar 
to  our  own  which  follow  the  same  rule  as 
Missouri,  namely,  Maryland,  Pennsylvania, 
and  Rhode  Island,  the  reasons  assigned  are 
the  difficulty  of  estimating  the  prospective 
damages,  If  extended  beyond  minority,  and 
the  danger  of  excessive  verdicts  if  Juries  are 
allowed  to  indulge  In  speculation  and  con- 
jecture as  to  what  might  occur  after  that 
period.  State  v.  Baltimore,  etc.,  Co.,  24  Md. 
84,  87  Am.  Dec.  600  ;  Agricultural  Ass'n  v. 
State,  71  Md.  86,  18  Ati.  87,  17  Am.  St.  Rep. 
507;  Penna.  R  Co.  v.  Kelly,  81  Pa.  372; 
Penna.  R  Co.  v.  Zebe,  33  Pa.  330;  Lehigh 
Co.  v.  Rupp,  100  Pa.  99;  Schnable  v.  Provi- 
dence Market,  24  R.  I.  477,  53  Atl.  634. 
These  reasons  have  equal  potency  when  ap- 
plied to  actions  for  damages  from  the  death 
of  adults.  But,  as  above  stated,  they  have 
been  held  Insufficient  In  all  the  other  states 
of  the  Union,  Including  California,  and  in 
England,  where  it  Is  held  that  the  recovery 
may  extend  to  all  pecuniary  benefits  reason- 
ably to  be  expected,  whether  founded  on 
legal  right  or  otherwise,  and  embracing  the . 
full  period  of  thet  expectancy  of  life  com- 
mon to.  both  the 'deceased  and  the  bene- 
ficiary. If  these  reasons  do  not  control  In 
actions  for  the  death  of  adults,  -they  should 
not  control  In  actions  for  the  death  of  mi- 
nors, since  the  statute  makes  the  same  rule 
apply  to  both. 

There  are  several  cases  In  this  state  which, 
In  effect,  decide  that  the  Jury,  In  such  cases, 
may  allow  as  damages  the  loss  of  the  pecun- 
iary benefits  which  there  is  reasonable 
ground  to  believe  the  parent  would  have  re- 
ceived from  the  minor  child  after  majority. 
Nehrbas  v.  O.  P.  R  R  Co.,  62  Cal.  320,  was 
an  action  by  a  parent  to  recover  damages 
for  the  death  of  "five  minor  children.  The 
question  whether  pecuniary  loss  from  depri- 
vation of  the  services  of  a  child,  reason- 
ably to  be  expected  after  minority,  could  be 
considered,  was  presented  and  argued  by 
counsel.  The  court  held  that  the  rule  es- 
tablished In  actions  for  the  death  of  adults, 
as  stated  In  Beeson  v.  Green  Mountain  Co., 
supra,  was  applicable  to  cases  of  the  death 
of  minors.  The  argument  of  counsel  shows 
that  the  case  clearly  Involved  and  required  a 
decision  that  pecuniary  benefits  reasonably  to 
be  expected  after  majority  could  be  esti- 
mated. The  opinion  must  be  so  understood. 
It  declares  that  it  is  not  the  law  in  this  state 
that  the  Jury  Is  "limited  to  the  actual  pe- 
cuniary Injury  sustained  by  the  plaintiff  by 
reason  of  the  loss  of  the  services  of  his  chil- 
dren." So  far  as  this  seems  to  say  that  any 
other  than  pecuniary  loss  can  be  allowed,  it 
was  disapproved  in  Morgan  v.  S.  P.  Co.,  95 
Cal.  518,  30  Pac.  603,  17  L.  R  A  71,  29 
Am.  St.  Rep.  143.  But,  in  so  far  as  it  holds 
that  the  rule  as  to  prospective  benefits  is 
the  same  for  the  death  of  a  minor  as  for 
the  death  of  an  adult,  the  decision  stands  un- 
lmpeached.    Lange  v.  Schoettler,  115  Cal. 
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388,  47  Pac.  139,  was  an  action  by  a  parent 
for  the  death  of  a  minor  child.  Exemplary 
damages  had  been  allowed,  and  for  that 
reason  the  Judgment  was  reversed.  In  stat- 
ing the  proper  rule  of  damages  In  such 
cases,  the  court  said  that  the  only  damage 
allowed,  under  the  statute,  "Is  the  probable 
value  of  the  life  to  those  in  whose  behalf  the 
action  is  brought,"  and  throughout  its  dis- 
cussion there  is  no  suggestion  of  any  limita- 
tion measured  by  the  period  of  minority.  It 
is  proper  to  add  that  the  record  of  the  case 
shows  that  the  court  below  had  Instructed 
the  jury  that  they  could  give  compensation 
only  for  the  value  to  the  parent  of  the  serv- 
ices of  the  child  during  its  minority.  As 
the  appeal  was  taken  by  the  defendant,  this 
instruction  was  not  a  matter  for  review  In 
the  Supreme  Court  But  it  will  be  seen 
that  the  rule  stated  by  the  Supreme  Court 
Is  much  broader  than  that  given  in  the  in- 
struction. 

It  is  claimed  that  the  case  of  Fox  v.  Oak- 
land, etc.,  Ry.  Co.,  118  Cal.  55,  50  Pac.  25, 
62  Am.  St  Rep.  216,  overrules  the  previous 
cases,  and  establishes  the  rule  that  a  parent 
may  recover  only  for  the,  loss  of  pecuniary 
benefits  during  the  period  of  the  child's  mi- 
nority. An  examination  of  the  case  shows 
that  this  question  was  not  presented  or  dis- 
cussed In  the  briefs,  and  was  not  involved 
in  the  points  presented  to  this  court  on  the 
appeal.  What  was  said  by  the  court  on  the 
subject  was  a  mere  reeltal  or  remark,  scarce- 
ly amounting  to  a  dictum.  The  child,  a  son, 
was,  when  killed,  4%  years  old.  The  trial 
court  had  instructed  the  Jury  that  they  could 
not  "assess  plaintiff's  damages  beyond  the 
probable  value  of  the  services  of  the  de- 
ceased, until  he  had  attained  his  majority, 
taking  into  consideration  the  cost  of  his  sup- 
port and  maintenance  during  the  early  and 
helpless  part  of  his  life."  The  plaintiff  had 
apparently  accepted  this  as  the  correct  meas- 
ure of  damages.  The  Jurors  were  bound  by 
it.  A  verdict  for  $6,000  damages  was  ren- 
dered. The  appeal  was  by  the  defendant 
It,  of  course,  did  not  complain  of  the  limita- 
tions thus  imposed  on  the  Jury.  On  the 
contrary,  its  counsel  insisted  that  the  dam- 
ages given,  when  measured  by  thiB  limited 
rule,  were  necessarily  excessive  and  could 
only  be  explained  on  the  theory  that  the 
Jurors  were  swayed  by  passion  or  prejudice, 
and  that  the  trial  court,  as  a  matter  of  law, 
should  have  granted  a  new  trial  on  that 
ground.  So  far  as  the  damages  were  con- 
cerned, this  was  the  only  question  submitted 
to  or  considered  by  the  court  In  introducing 
the  subject  the  court,  in  the  opinion,  refer- 
red to  the  facts  bearing  upon  it  and  the 
Instructions  relating  to  it,  saying  that  "the 
Jury  were  properly  Instructed  that  they  could 
award  nothing  In  the  way  of  penalty  for  his 
death,  nor  for  sorrow  or  grief  of  his  parents, 
but  must  confine  their  verdict  to  an  amount 
which  would  Justly  compensate  plaintiff  for 
the  probable  value  of  the  services  of  the  de- 


ceased until  he  attained  his  majority.*'  (Ital- 
ics ours.)  The  court  then  proceeded  to  con- 
sider the  only  question  presented;  that  Is, 
whether  "upon  the  evidence  and  these  In- 
structions" the  award  of  $6,000  was  exces- 
sive, and  reached  the  conclusion  that  it  was 
too  much,  and  that  the  verdict  was  prompt- 
ed by  improper  motives  on  the  part  of  the 
jury.  In  considering  the  motives  of  the  Jury, 
the  Instructions  under  which  It  acted  may 
be  looked  into,  and  for  that  purpose  their 
accuracy  as  law  is  not  material.  Inasmuch 
as  the  soundness  of  the  instructions  men- 
tioned as  "properly"  given  in  the  above  quo- 
tation from  the  opinion,  was  not  disputed  or 
argued,  but  was  conceded  by  both  parties, 
the  fact  that  they  were  assumed  to  have 
been  proper  by  the  court,  in  a  discussion  as 
to  the  motives  of  the  Jury,  is  of  no  great 
significance  or  importance.  It  is  obvious 
that  the  statement,  if  in  fact  intended  to 
apply  to  this  particular  Instruction  at  all. 
was  at  most  pure  dictum  and  that  it  is 
entitled  to  no  weight  as  a  decision  on  the 
point 

Respondent's  counsel  say  that  the  Fox 
Case  has  been  cited  with  approval  by  this 
court  in  subsequent  decisions.  In  none  of 
them,  however,  is  the  part  of  it  here  involv- 
ed and  relied  on  by  respondent  cited  or  ap- 
proved. It  is  wholly  without  support  on  this 
point  from  any  other  decision. 

The  court  below  erred,  therefore,  in  di- 
recting the  Jury  to  consider  the  pecuniary 
value  of  the  son's  services  only  for  the  pe- 
riod between  the  time  of  his  death  and  the 
time  he  would  have  become  of  adult  age.  It 
was  alleged  and  admitted  that  he  had  prac- 
tically arrived  at  manhood,  was  strong  and 
robust  and  was  earning  good  wages  with 
which  he  helped  to  support  bis  mother. 
These  circumstances  established  a  reasona- 
ble probability  that  the  same  conditions 
would  have  continued  for  some  time  after 
he  became  of  age.  It  should  have  been  left 
to  the  Jury  to  determine  this  probability  and 
to  include  In  the  damages  the  present  value 
of  the  benefits  which  It  could  reasonably  be 
expected  he  would  have  bestowed  upon  her 
during  her  expectancy  of  life.  With  regard 
to  the  danger  of  excessive  verdicts  from  this 
rule,  we  can  only  say  that  the  remedy  is 
practically  committed  entirely  to  the  judzt 
who  presides  at  the  trial  in  the  court  below. 
If  he  does  his  duty,  he  will  carefully  weigh 
the  evidence  himself,  and  will  not  allow  a 
verdict  to  stand  for  its  full  amount  if  be 
believes  it  gives  more  damages  than  the  pe- 
cuniary loss  that  it  may  be  reasonably  sup- 
posed the  plaintiff  will  actually  suffer  by  be- 
ing deprived  of  the  services,  earnings,  soci- 
ety, comfort  and  protection  of  the  child. 
The  rule  that  allowance  may  be  made  for 
pecuniary  loss  from  deprivation  of  society, 
comfort,  and  protection  of  a  son  is  appar- 
ently settled,  and  cannot  now  be  disturbed. 
It  Is  evident  to  us,  however,  from  the  case* 
that  have  come  before  us,  that  It  often  leads 
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to  extravagant  verdicts  In  which  the  Jury.  In 
fact,  allow  a  supposed  compensation  for  sad 
emot'.ons  and  Injured  feelings,  Instead  of 
confining  their  verdict  to  the  actual  pecun- 
iary loss.  While  it  cannot  be  said  that  com- 
fort, society,  and  protection  Is  never  of  any 
pecuniary  benefit  either  In  saving  or  gaining 
money  or  property,  It  must  be  admitted  that 
the  connection  can  seldom  be  traced  from 
one  to  the  other.  Juries  should  be  Insist- 
ently cautioned  not  to  allow  compensation 
for  tbe  sorrow  and  distress  which  always 
ensues  from  such  a  death,  nor  for  a  pecun- 
iary loss  which  is  remote  or  conjectural  in 
tbe  particular  case.  The  trial  court  should 
be  vigilant  to  set  aside  verdicts  where  there 
is  reason  to  believe  this  has  been  done,  or 
that  passion,  prejudice,  or  sympathy  has  in- 
fluenced the  jury  to  give  more  than  the  facts 
reasonably  warrant  We  have  cause  to  fear 
that  the  trial  courts  sometimes  act  on  the 
theory  that  they  can  shift  the  responsibility 
in  this  matter  to  the  appellate  court,  and 
that  an  excessive  verdict  can  be  corrected 
on  appeal.  This  Is  a  mistake.  Our  power 
over  excessive  damages  exists  only  when  the 
facts  are  such  that  the  excess  appears  as  a 
matter  of  law,  or  is  snch  as  to  suggest  at 
first  blush,  passion,  prejudice,  or  corruption 
on  the  part  of  the  jury.  See  Hale  v.  San 
Bernardino,  etc,  Co.,  156  Cal.  716,  106  Pac. 
83;  Wheaton  v.  North  Beach,  etc.,  Co.,  36 
CaL  591.  Practically,  the  trial  court  must 
bear  the  whole  responsibility  in  every  case. 
The  court  could  not  have  properly  given 
judgment  for  the  $2,400  which  the  jury  found 
the  mother  would  probably  have  received 
from  the  son,  had  he  lived.  She  was  not 
entitled  to  a  present  judgment  for  the  total 
amount  of  such  future  receipts,  but  only  for 
the  present  value.  No  basis  for  the  calcula- 
tion of  such  present  value  appears,  and 
therefore  tne  court  could  not  determine  the 
correct  amount  due  on  that  account  It  was 
not  necessary  to  specifically  allege  the  loss 
of  society,  comfort,  protection,  or  services. 
Evidence  could  be  given  of  the  facts  relat- 
ing: thereto,  and  allowance  could  be  made 
therefor  under  the  general  allegation  of  dam- 
aces.  Morgan  v.  S.  P.  Co.,  supra;  Peden  v. 
American  Bridge  Co.  (C.  C.)  120  Fed.  523; 
Dang  v.  Great  Northern  Ry.  Co.,  8  N.  D.  31, 
77  N.  W.  97,  42  L.  R.  A.  664,  73  Am.  St  Rep. 
727. 

If  tbe  jury  followed  the  Instructions,  as 
we  must  presume,  tbey  must  have  allowed 
$4,095  as  the  pecuniary  loss  accruing  solely 
from  deprivation  of  the  society,  comfort  and 
protection  of  the  son  during  the  mother's  ex- 
pectancy of  life.  The  evidence  is  not  in  the 
record.  We  must  presume  it  was  sufficient 
as  matter  of  law,  to  sustain  that  allowance. 
We  could  not  consider  its  weight  as  against 
the  decision  of  the  lower  court,  if  it  tended 
to  sustain  the  same,  even  if  It  were  set  forth 
In  the  record.  We  are  not  advised  as  to  the 


reasons  which  led  that  court  to  refuse  judg- 
ment for  the  whole  amount  of  the  general 
verdict.  If  a  motion  for  a  new  trial  on  this 
ground  Is  properly  and  regularly  Interposed, 
that  court  would  have  power  to  reduce  or 
set  aside  the  verdict  In  the  absence  of  such 
motion,  It  should  have  granted  the  plaintiff 's 
motion  to  render  judgment  for  $4,500,  unless 
the  amount  was  so  obviously  the  result  of 
passion,  prejudice,  or  a  disregard  of  the  In- 
structions as  to  justify  the  court  in  ordering 
a  new  trial  of  Its  own  motion.  As  it  did  not 
do  so,  It  Is  to  be  presumed  that  there  was 
no  cause  for  such  action. 

The  judgment  is  reversed  and  the  cause 
is  remanded  to  the  court  below  with  direc- 
tions to  render  judgment  for  the  plaintiff 
for  the  sum  of  $4,500,  without  prejudice  to 
any  pending  motion  of  the  defendant  for  a 
new  trial,  or  to  the  right  of  the  defendant, 
If  any  It  has,  to  move  thereafter  for  a  new 
trial. 

We  concur:  ANGELLOTTI,  J.;  LORI- 
GAN,  J.;  SLOSS,  J.;  MELVIN,  J. 

On  Rehearing. 

PER  CURIAM.  The  appellant  asks  tbe 
court  to  moony  the  juugment  heretofore  giv- 
en by  adding  a  direction  that  In  giving  the 
judgment  in  the  court  below  the  accrued 
interest  on  the  verdict  shall  be  Included. 
Our  consideration  of  the  verdict  and  judg- 
ment was  entirely  In  relation  to  the  state 
of  the  case  at  the  time  the  judgment  appeal- 
ed from  was  given  in  the  court  below.  If 
was  with  reference  to  that  period  that  we 
directed  the  entry  of  Judgment  by  that  court 
for  the  sum  of  $4,500  upon  the  going  down 
of  the  remittitur.  There  was  no  intention 
to  restrict  the  power  of  the  court  below,  or 
of  Its  clerk,  to  perform  the  ministerial  duty 
of  computing  the  interest  which  has  accrued 
between  the  date  of  the  return  of  the  ver- 
dict and  the  entry  of  the  judgment  and  in- 
cluding It  In  the  judgment  finally  entered, 
as  provided  by  section  1035  of  the  Code  of 
Civil  Procedure.  The  court  below  will  be 
at  liberty  to  perform  that  duty,  or  see  that 
its  clerk  does  so,  notwithstanding  the  lan- 
guage of  the  mandate  of  the  decision  herein- 
before given  by  this  court 


WHALEN  et  al.  v.  WEBSTER  et  al. 
(Sac.  1,728.) 
(Supreme  Court  of  California.   Jan.  11,  1911. 
Rehearing  Denied  Feb.  10,  1911.) 

Wills  (§  677*)— Construction— Community 
Property. 

In  view  of  Civ.  Code,  §§  1324,  1327,  re- 
spectively providing  that  the  words  of  a  will 
are  to  be  taken  in  their  ordinary  sense,  the  will 
of  a  husband,  dying  without  issue,  whose  entire 
estate  consisted  of  community  property,  which 
In  one  clause  gave  his  wife  a  life  estate  in  all 


•For  oth«r . 
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his  property,  and  in  the  next,  after  excepting 
the  portion  to  which  ehe  was  entitled  under  the 
laws  of  California,  gave  the  remainder  to  the 
testator's  brothers  and  sisters,  gives  the  wife 
the  one  half  she  takes  absolutely  under  the  laws 
of  the  state,  and  the  other  half  on  her  death 
passes  to  his  brothers  and  sisters. 

SEd.  Note.— For  other  cases,  see  WUls,  Dec 
i  577.*] 

Beatty,  C.  J„  dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
San  Joaquin  County;  Frank  H.  Smith,  Judge. 

Proceeding  by  Martin  Whalen  and  others 
against  Joshua  B.  Webster  and  others  to  de- 
termine the  succession  to  the  estate  of 
George  Roach,  deceased.  From  a  Judgment 
awarding  a  three-fourths  interest  to  the  de- 
fendants, plaintiffs  appeal.  Reversed,  with 
directions. 

A.  H.  Carpenter,  for  appellants.  Joshua  B. 
Webster,  Budd  &  Thompson,  Ashley  &  Neu- 
miller,  A.  C.  White,  Garoutte  &  Goodwin, 
Max  Grimm,  George  McNoble,  Nieol  &  Orr, 
A.  L.  Levlnsky,  and  W.  Goodwin  Williams 
(C.  H.  Falrall,  of  counsel),  for  respondents. 

SHAW,  J.  This  Is  a  proceeding  under  sec- 
tion 1664,  Code  of  Civil  Procedure,  to  deter- 
mine the  succession  to  the  estate  of  George 
Roach,  deceased.  The  plaintiff,  Margaret 
Copsey,  now  deceased,  was  the  surviving 
widow  of  George  Roach.  He  died  testate, 
and  his  will  was  duly  probated.  His  estate 
consisted  entirely  of  community  property. 
The  right  to  succeed  to  said  estate  depends 
upon  the  effect  of  the  following  clauses  of 
his  will: 

"Thirdly:  I  give  and  bequeath  to  my  wife, 
Margaret  Roach,  all  and  singular  my  proper- 
ty, real  and  personal,  wherever  situated,  and 
all  moneys  belonging  to  me  of  which  I  may 
die  possessed,  to  have  and  to  hold  the  same 
during  the  full  term  of  her  life  for  her  own 
proper  use,  behoof  and  benefit; 

"Fourthly:  It  is  my  desire  that  on  the 
death  of  my  said  wife,  after  deducting  the 
portion  to  which  she  is  legally  entitled  under 
the  laws  of  the  state  of  California,  the  re- 
mainder be  equally  divided  among  my  broth- 
ers and  sisters,  or  their  descendants,  accord- 
ing to  the  laws  of  distribution." 

George  Roach  had  only  one  brother,  Thom- 
as Roach,  and  but  one  sister,  Ellen  Whalen, 
both  of  whom  are  dead.  His  widow  died  on 
December  9,  1907,  after  this  proceeding  was 
begun.  The  court  below  decided  and  adjudg- 
ed that,  under  the  above  provisions  of  the 
will,  one-fourth,  only,  of  the  estate  vested  In 
the  descendants  of  the  said  sister  and  broth- 
er of  Roach,  and  that  the  other  three-fourths 
vested  in  the  heirs  and  grantees  of  the  wid- 
ow. She  had  married  Fred  Copsey  after 
the  death  of  Roach.  The  descendants  of 
the  brother  and  sister  appeal  from  this  ad- 
judication. The  theory  of  the  court  below 
was  that,  as  the  husband  has  not  the  abso- 


lute power  of  testamentary  disposition  over 
what  is  usually  termed  the  wife's  one-half 
of  the  community  property,  the  provisions  of 
the  will,  although  its  language  would  appear 
to  include  and  dispose  of  the  whole  of  the 
estate,  must,  under  the  rules  stated  in  Estate 
of  Gilmore,  81  Cal.  242,  22  Pac.  655,  be  con- 
strued to  refer  only  to  that  moiety  which 
was  subject  to  his  testamentary  disposal, 
that,  upon  his  death,  one-half  the  commu- 
nity property  became  the  property  of  the  sur- 
viving widow,  under  section  1402  of  the 
Civil  Code,  that  the  remaining  one-half  was 
devised  to  the  widow  for  her  life  by  the 
third  clause  of  the  will,  and  that,  upon  her 
death,  the  fourth  clause  gave  one  half  of 
that  half  to  the  descendants  of  the  brother 
and  sister,  by  direct  devise,  and  the  other 
half  to  the  heirs  of  the  widow,  under  a  de- 
vise by  implication. 

The  appellants  contend  that  there  is  no  de- 
vise to  the  heirs  of  the  wife  by  implication; 
that  when  all  parts  of  the  will  are  consider- 
ed together,  as  should  always  be  done,  it  Is 
plain  that  by  the  third  clause  the  testator 
intended  to  deal  with  the  entire  community 
estate,  including  it  all  in  the  term  "my  prop- 
erty"; that  by  that  clause  he  gave  to  the 
widow  an  estate  for  life  in  the  whole  of  it; 
that  the  phrase  "after  deducting  the  portion 
to  which  she  Is  legally  entitled  under  the 
laws  of  the  state  of  California,"  in  the  fourth 
clause,  must  be  taken  to  refer  solely  tp  the 
one-half  of  the  community  property  which 
by  law  is  given  to  her  absolutely;  and,  con- 
sequently, that  upon  the  death  of  the  widow 
the  one-half  of  the  entire  community  estate 
was  given  by  the  will  to  the  descendants  of 
the  brother  and  sister,  and  the  other  one-half 
being  undisposed  of  by  the  will,  vested  In  the 
heirs  and  grantees  of  the  widow. 

The  respondents  not  only  Insist  that  the 
theory  of  a  devise  by  implication  is  a  per- 
missible interpretation,  but  they  also  contend 
that  the  Judgment  Is  correct  even  if  there 
was  no  such  devise.  Admitting,  for  the  sake 
argument,  that  the  testator,  in  each  clause  of 
the  will,  was  speaking  of  the  entire  estate, 
and  not  merely  of  his  disposable  half  there- 
of, they  say  that  the  above-quoted  phrase  in 
the  fourth  clause  means  precisely  what  it 
says  and  refers  to  all  that  part  of  the  com- 
munity property  which,  by  the  statutes  of 
the  state  relating  thereto,  would  go  to  the 
surviving  wife  upon  the  death  of  the  husband 
under  the  circumstances  of  this  particular 
case,  and  hence,  they  contend,  the  part  to  be 
deducted  from  the  entire  estate,  in  order  to 
ascertain  the  remainder  to  be  disposed  of, 
was  three-fourths  thereof,  and  that  the  "re- 
mainder" to  go  to  his  brothers  and  sisters 
was  only  one-fourth  thereof. 

It  is  true,  as  contended  by  respondents,  that 
by  section  1402  of  the  Civil  Code,  In  a  case 
where  the  husband  dies  leaving  no  descend- 
ants of  the  descending  line — that  is,  no  issue, 
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bat  only  kin  of  the  ascending  or  collateral 
line— one  naif  of  the  community  property  de- 
scends, as  such,  to  the  surviving  wife,  and 
the  other  half  goes  in  the  same  manner  as 
the  separate  property  of  the  husband  under 
section  1386.  Jewell  v.  Jewell,  28  CaL  236; 
Estate  of  Boody,  118  CaL  687,  45  Pac  858. 
In  this  case,  if  there  had  been  no  will  this 
moiety  would  have  descended,  one  half  to 
the  wife  and  the  other  half  to  the  brother 
and  sister  of  the  husband,  thus  giving  the 
wife  three-fourths  of  the  entire  community 
property. 

But  although  it  may  be  technically  true 
that  the  portion  of  the  community  to  which 
the  wife  was  "legally  entitled  under  the 
laws  of  the  state  of  •California,"  quoting 
from  the  fourth  clause  of  the  will  was  three- 
fourths  thereof,  it  does  not  necessarily  fol- 
low that  the  husband  had  that  fact  in  mind 
when  he  used  that  phrase  in  the  will,  and 
meant  to  say  that  the  "remainder"  he  gave 
to  his  brothers  and  sisters  by  that  clause  was 
only  one-fourth.  The  words  of  a  will  are  to 
be  taken  in  their  ordinary  sense,  unless  a 
clear  intention  to  use  them  in  some  other 
sense  appears.  Even  technical  words  are  not 
to  be  taken  in  their  technical  sense,  if  the 
context  clearly  Indicates  a  contrary  intention. 
Civ.  Code,  SI  1324,  1327.  The  provisions  of 
our  law  giving  the  wife  a  one-half  interest 
in  the  community  property  and  depriving  the 
husband  of  the  power  to  dispose  of  such  moi- 
ety by  will,  except  with  the  consent  of  the 
wife,  are  well  known,  and  are  peculiar  as 
compared  with  the  laws  of  other  states  of 
the  Union  from  whence  a  large  part  of  our 
population  comes.  Owing  to  the  fact  that 
this  share  is  given  to  her  absolutely,  in  this 
manner,  and  because  of  its  peculiarity,  it  has 
become  common  usage  to  describe  this  inter- 
est in  community  property  as  that  to  which 
the  wife  is  legally  entitled  under  the  laws 
of  California.  Thus,  in  common  conversa- 
tion, we  speak  of  this  interest  as  "the  wife's 
hair'  or  as  "the  wife's  share"  of  the  com- 
munity estate.  In  writing  a  formal  docu- 
ment, more  formal  language  would  be  select- 
ed. But  the  reference  always  is  to  the  law 
giving  her  a  positive  right  to  one-half  of 
such  property.  Unless  the  connection  in 
which  the  words  are  used  indicates  a  differ- 
ent Intent  such  expressions  are  understood 
to  mean  the  one-half  of  the  community  prop- 
erty which  the  husband  cannot  take  from  the 
wife  by  his  will.  A  husband,  when  drawing 
his  will  disposing  of  community  property 
may  be  supposed  to  bear  in  mind  his  testa- 
mentary power  over  it.  If  he  intends  to  ex- 
cept that  moiety  from  the  provisions  of  the 
will,  he'  would  naturally  use  some  expression 
similar  to  that  last  quoted.  We  think  this 
was  what  was  intended  by  these  words  in 
the  fourth  clause  in  the  will  under  consider- 
ation. Knowing  that  his  wife  was  legally 
entitled  to  this  half,  and  that  he  could  not 


take  it  from  her,  and  perhaps  recognizing  the 
justice  of  her  claim  to  a  fee  simple  therein, 
In  case  she  survived  him,  he  excepted  that 
part  from  the  ultimate  disposition  he  was  then 
making  and  gave  only  the  remainder  to  his 
brothers  and  sisters,  leaving  the  widow's  half 
to  descend  to  her  heirs,  or  as  she  might  di- 
rect by  will  or  otherwise. 

The  court  below  was  in  error  in  declaring 
that  the  descendants  of  the  brothers  and  sis- 
ters were  given  only  one-fourth  of  the  es- 
tate. The  "remainder"  given  to  them  was  a 
one-half  interest  in  the  entire  community 
property. 

The  judgment  is  reversed. 


We  concur:  ANG ELLOTTI,  J.;  SLOSS, 
J.;  LORIGAN,  J.;  MELVIN,  J. 

I  dissent:  BEATTT,  C.  J. 


NIEHAUS  BROS.  CO.  v.  CONTRA  COSTA 

WATER  CO.   (S.  P.  5,089.) 
(Supreme  Court  of  California.    Jan.  16,  191L 
Rehearing  Denied  Peb.  14,  1911.) 

1.  Waters  and  Water  Courses  (8  201*)— 
Water  Supply  —  Fire  Protection  —  Con- 
tract. 

Where  defendant's  predecessor  water  com- 
pany granted  a  privilege  to  plaintiff's  prede- 
cessor to  erect  on  its  premises  fire  hydrants  to 
be  supplied  by  water  from  the  mains  of  such 
water  company,  plaintiff's  predecessor  agreeing 
not  to  use  any  water  therefrom  except  for  the 
extinguishment  of  fire  which  might  break  out  • 
in  the  building,  and  to  pay  such  an  amount  as 
should  be  agreed  on  by  the  parties,  and  such 
contract  was  assumed  by  defendant,  it  did  not 
impose  on  the  water  company  a  contract  obliga- 
tion to  supply  water  to  plaintiff's  premises  for 
fire  protection. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  5  275;  Dec.  Dig.  5 
201.*] 

2.  Waters  and  Water  Courses  (I  201*)— 
Public  Water  Supply— Special  Contract 
— Fire  Protection. 

Letters  written  by  the  agent  of  defendant 
water  company,  who  had  no  authority  to  make 
arrangements  with  consumers  except  for  ordi- 
nary water  supply,  referring  to  existing  condi- 
tions between  plaintiff  and  defendant  concern- 
ing the  use  of  hydrants  on  plaintiff's  premises 
connected  with  defendant's  system,  in  an  effort 
to  induce  plaintiff  to  pay  certain  bills  presented 
for  water  furnished  on  an  ordinance  basis,  and 
explaining  to  plaintiff  the  advantage  he  derived 
from  such  hydrants  through  large  service  pipes, 
etc.,  connected  with  the  street  mains,  were  in- 
sufficient to  constitute  a  special  contract  be- 
tween plaintiff  and  the  water  company  to  fur- 
nish water  for  fire  protection. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  5  275;  Dec  Dig.  | 

8.  Waters  and  Water  Courses  (§  201*)— 
Public  Water  Supply— Duty  to  Furnish 
Water— Extinguishment  or  Fire. 

A  public  water  supply  company,  by  permit- 
ting plaintiff  to  connect  its  hydrants  with  de- 
fendant's mains,  and  thereby  conduct  water 
onto  its  premises  and  to  use  the  same  for  fire 
purposes  at  rates  fixed  by  ordinance,  did  not 
obligate  the  water  company  to  furnish  water 
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constantly  available  at  the  hydrants  on  plain- 
tiffs premises  for  the  extinguishment  of  fires. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  275;  Dec.  Dig.  § 
201.*] 

4.  Waters  and  Water  Courses  (8  206*)— 
Water  Supply— Failure  to  Furnish  Wa- 
ter—Extent of  Liability. 

There  being  nothing  in  Const  art  14,  im- 
pressing the  distribution  of  appropriated  water 
with  a  public  use,  nor  in  St  1881,  c.  52,  enact- 
ed to  carry  out  such  purpose,  which  imposes  on 
a  water  company  any  obligation  to  furnish  to 
a  municipality,  or  its  inhabitants,  any  specified 
quantity  of  water,  or  water  for  any  particular 
purpose,  an  action  ex  delicto  cannot  be  main- 
tained against  the  water  company  for  its  fail- 
ure to  have  a  supply  of  water  at  the  consumer's 
premises  for  the  extinguishment  of  fires,  or  for 
any  other  purpose. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  301;  Dec.  Dig.  8 
206.*] 

5.  Waters  and  Water  Courses  (§  201*)— 
Duty  to  Furnish  Water— Express  Con- 
tract. 

The  duty  of  a  water  company,  engaged  in 
supplying  water  to  a  city,  to  furnish  water  on 
a  consumer's  premises  for  fire  protection,  can 
only  be  created  by  an  express  contract  between 
the  water  company  and  the  consumer. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  8  275;  Dec  Dig.  8 
201.*] 

6.  Watebs  and  Water  Courses  (8  201*)— 
Public  Service  Cobpobation  —  Duty  to 
Furnish  Wateb. 

A  corporation  organized  to  serve  a  munic- 
ipality with  water  at  rateB  fixed  by  ordinance  is 
a  public  service  corporation,  bound  to  furnish 
water  to  any  of  the  inhabitants  of  the  munic- 
ipality according  to  their  desires  on  their  pay- 
ment of  the  established  rates. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  8  275;  Dec.  Dig.  8 
201.*] 

7.  Watebs  and  Wateb  Courses  (8  203*) — 
Water  Rates  —  Reasonableness  —  Pre- 

8UMPTI0N8. 

The  presumption  that  rates  for  water  es- 
tablished by  a  municipal  ordinance  are  fair  and 
reasonable  applies  only  so  far  as  they  fix  the 
compensation  to  be  paid  the  water  company  for 
furnishing  water  to  consumers  as  a  commodity, 
and  not  to  those  who  desire  to  use  the  same 
for  fire  extinguishment 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  88  290-299;  Dec 
Dig.  8  203.*] 

8.  wateb8  and  water  courses  (8  206*)— 
Public  Water  Supply— Water  Company 
—  Liability  fob  Insufficient  Supply  — 
Fires. 

A  property  owner  in  a  city  has  no  right  of 
action  against  a  water  company  on  its  contract 
to  furnish  water  to  the  city  at  public  hydrants 
for  the  protection  of  his  property  from  fires, 
though  his  loss  may  have  been  occasioned  by 
the  negligent  failure  of  the  water  company  to 
have  on  hand  a  sufficient  supply  to  prevent  the 
loss,  there  being  no  privity  of  contract  between 
the  property  owner  and  the  water  company. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  8  301;  Dec  Dig.  8 
206.*] 

9.  Waters  and  Water  Courses  (8  203*)— 
Municipal  Supply— Private  Hydrants- 
Charges. 

A  municipal  corporation,  by  a  contract 
with  a  water  company,  had  no  authority  to  ar- 
bitrarily impose  on  the  company  a  liability  for 


the  destruction  of  the  property  of  a  private  cit- 
izen because  of  inadequate  water  supply  by 
merely  fixing  an  ordinance  rate  for  hydrants 
which  the  citizen  may  install  on  his  premises. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  88  290-299;  Dec 
Dig.  8  203.*] 

In  Bank.  Appeal  from  Superior  Court, 
Alameda  County;  John  Ellsworth,  Judge. 

Action  by  the  Niehaus  Bros.  Company 
against  the  Contra  Costa  Water  Company. 
From  a  judgment  for  plaintiff  and  from  an 
order  denying  defendant's  motion  for  a  new 
trial  it  appeals.  Reversed. 

Page,  McCutchen  &  Knight  and  M.  C. 
Chapman,  for  appellant  Gdodfellow  &  Eells, 
for  respondent 

IX)  RIG  AN,  J.  This  action  was  brought  to 
recover  damages  for  an  alleged  breach  of 
contract  to  supply  water  to  the  premises  of 
plaintiff  for  fire  protection  through  which 
failure  its  mill  was  destroyed.  Plaintiff  had 
Judgment  for  $128,645.42,  and  defendant  ap- 
peals therefrom  and  from  an  order  denying 
its  motion  for  a  new  trial. 

On  August  15,  1901,  plaintiff,  the  owner  of 
a  planing  mill  in  that  portion  of  Berkeley, 
known  as  "West  Berkeley,"  had  upon  its 
premises  seven  hydrants  Installed  thereon 
for  fire  purposes  by  its  predecessors,  at  their 
own  expense,  many  years  before.  When  said 
hydrants  were  so  established,  the  predeces- 
sor of  plaintiff,  the  Alameda  Water  Com- 
pany, then  owning  the  water  system  subse- 
quently acquired  by  defendant,  connected 
its  street  mains  with  service  pipes  on  the 
premises  of  plaintiff  for  the  purpose  of  fur- 
nishing a  supply  of  water  to  the  mill  for  gen- 
eral purposes,  such  service  pipes  also  leading 
to  these  hydrants.  These  service  pipes  were 
2  inches  in  size,  and  attached  to  each  hy- 
drant was  a  hose  100  feet  long  with  a 
%-inch  nozzle.  The  water  supply  from  the 
street  main  to  six  of  these  hydrants  passed 
through  valves  situated  close  to  the  water 
meter,  by  means  of  any  of  which  valves  the 
water  could  at  pleasure  be  turned  on  or 
off  at  a  hydrant  The  seventh  hydrant  was 
connected  with  the  street  main  by  a  sepa- 
rate service  pipe  and  its  water  supply  did 
not  pass  through  the  meter.  While  the  Ala- 
meda Water  Company  so  owned  the  water 
system,  the  plaintiff,  under  an  arrangement 
made  with  that  company,  was  paying  It  for 
a  supply  of  water  to  its  premises,  Including 
the  supply  to  the  hydrants,  a  fiat  rate  of 
practically  five  dollars  a  month.  The  Ala- 
meda Water  Company  subsequently  sold  its 
water  system  to  the  East  Shore  Water  Com- 
pany, which  in  turn  disposed  of  it  to  the  de- 
fendant, the  Contra  Costa  Water  Company, 
two  months  prior  to  August  15,  1901.  On 
this  latter  date  the  mill  of  plaintiff  caught 
on  fire,  and  was  with  its  contents  destroyed, 
such  destruction  occurring,  it  was  claimed 
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by  plaintiff,  and  the  court  so  found,  from  tbe 
failure  of  the  defendant  to  have  any  water 
supply  In  its  mains  available  at  tbe  hydrants 
on  tbe  premises  of  plaintiff  to  prevent  tbe 
loss. 

Plaintiff,  as  tbe  basis  of  Its  action  against 
defendant,  alleged  in  tbe  complaint  tbat  at 
tbe  time  of  tbe  fire  and  long  prior  thereto  a 
contract  subsisted  between  defendant  and 
plaintiff  whereby  the  latter  for  a  valuable 
consideration  "undertook  to  furnish  to  the 
plaintiff  by  means  of  its  said  reservoirs  and 
mains  and  the  said  hydrants,  protection 
against  loss  or  damage  to  said  premises  and 
property  by  fire ;  and  In  that  behalf  to  keep 
constantly  available  to  the  plaintiff  for  use 
upon  its  said  premises  in  case  of  fire  thereon, 
water  from  its  said  reservoirs  and  through 
its  said  mains  sufficient  for  the  use  of  the 
said  hydrants  In  the  manner  aforesaid,  and 
their  application  to  the  extinguishment  of 
such  fire."  The  court,  following  practically 
the  language  of  the  allegation  in  the  com- 
plaint, found  that  such  a  contract  subsisted. 
It  further  found  that  the  defendant  was 
furnishing  water  to  the  town  of  Berkeley  and 
certain  of  Its  Inhabitants  as  a  quasi  public 
corporation;  tbat  by  an  ordinance  in  force 
In  said  town  the  rates  to  be  charged  by  and 
paid  to  defendant  were  fixed  by  tbe  munic- 
ipal authorities;  that  the  rate  fixed  for 
each  fire  hydrant  was  50  cents  a  month,  and 
that  defendant  bad  been  collecting  and  re- 
ceiving from  said  plaintiff  as  a  consideration 
for  supplying  water  for  extinguishing  fire 
upon  its  premises  by  tbe  use  of  such  hyd- 
rants the  said  sum  of  50  cents  a  month  for 
each  of  said  hydrants,  whether  or  not  there 
was  or  had  been  occasion  to  use  the  same,  or 
whether  or  not  any  water  had  been  taken 
or  consumed  thereby.  The  court  made  va- 
rious additional  findings,  among  others  that 
the  failure  to  supply  water  to  the  hydrants 
was  through  the  negligence  of  the  defendant, 
and  that,  had  water  been  available  at  the 
hydrants  on  the  premises  of  plaintiff  when 
the  fire  was  first  discovered,  It  could  have 
been  extinguished.  Though  not  expressly 
found  by  the  court,  it  Is  conceded  that  in  ad- 
dition to  fixing  the  ordinance  rates  for  each 
hydrant  at  50  cents  per  month,  the  ordinance 
further  fixed  the  rate  for  furnishing  water 
to  consumers  at  35  cents  per  1,000  gallons. 

While  the  appellant  attacks  all  the  prin- 
cipal findings  made,  and  assigns  various  er- 
rors in  the  rulings  of  the  court  In  admitting 
evidence,  the  principal  discussion  on  both 
sides  on  this  appeal  is  addressed,  first,  to 
the  point  whether  there  was  any  evidence  to 
sustain  the  finding  of  the  court  that  there 
was  an  express  or  private  contract  between 
tbe  parties  to  the  action  whereby  defendant 
obligated  itself  to  furnish  water  to  plaintiffs 
premises  for  the  extinguishment  of  fires,  and, 
secondly,  if  there  was  no  such  contract,  was 
the  defendant  water  company  liable  for  the 
loss  of  the  buildings  of  the  plaintiff  occasion- 


ed through  the  negligent  failure  of  the  com- 
pany to  have  water  available  at  the  hydrants 
on  the  premises,  where  the  only  relation  be- 
tween the  parties  was  the  usual  relation 
which  exists  between  a  company  engaged  in 
tbe  sale  and  distribution  of  water  for  public 
use  to  consumers  and  a  consumer.  We  deem 
these  the  controlling  questions  in  tbe  case 
and  proceed  to  their  consideration. 

First,  treating  the  finding  of  tbe  court  as 
being  to  the  effect  that  there  was  an  express 
contract  existing  between  defendant  and 
plaintiff  for  a  supply  of  water  to  the  prem- 
ises of  the  latter  for  fire  protection.  Such 
a  contract  was  sought  to  be  shown  by  plain- 
tiff. Its  claim  In  this  regard  was  that  it 
bad  made  a  contract  with  the  predecessor  of 
defendant,  the  Alameda  Water  Company,  to 
furnish  water  for  such  protection,  and  that 
such  contract  had  been  assumed  by  defend- 
ant when  it  took  over  tbe  water  plant.  Tbe 
only  specific  contract  with  the  Alameda 
Water  Company  which  was  offered  showed 
that  In  1889  a  privilege  was  granted  to  tbe 
predecessor  of  plaintiff  to  erect  on  Its  prem- 
ises a  "hydrant  or  fire  plug  to  be  supplied  by 
water  from  the  mains  of  the  Alameda  Water 
Company,"  the  plaintiff  agreeing  not  to  use 
any  water  therefrom,  except  for  the  extin- 
guishment of  fire  which  might  break  out  in 
the  building,  and  to  pay  "such  an  amount  as 
will  be  agreed  on  by  the  parties."  This  Is 
the  only  agreement  shown  to  have  been  made 
with  the  Alameda  Water  Company  which  is 
relied  on  as  an  express  contract  to  furnish 
water  for  protection  against  fire,  and  It  Is 
quite  evident  that  there  is  nothing  In  this 
contract  whereby  the  Alameda  Water  Com- 
pany obligated  Itself  to  furnish  water  for 
any  such  purpose.  In  fact  we  do  not  now 
understand  counsel  for  respondent  to  particu- 
larly insist  tbat  any  such  arrangement  was 
shown  under  this  contract  to  have  been  en- 
tered into.  But  If  It  was,  it  affirmatively  ap- 
pears from  tbe  evidence  that  neither  the 
East  Shore  Water  Company  nor  tbe  defend- 
ant ever  assumed  this  contract  when  they 
respectively  took  over  the  plant  of  the  Ala- 
meda Water  Company.  It  was  further  claim- 
ed, however,  by  plaintiff  that  if  no  express 
contract  existed  between  the  Alameda  Wa- 
ter Company  and  plaintiff  for  the  supply  of 
water  for  fire  protection  and  assumed  by  de- 
fendant, still  there  was  a  special  contract 
between  plaintiff  and  defendant  for  such 
protection.  In  that  respect  it  appears  that 
for  some  months  after  the  defendant  acquir- 
ed the  water  system  it  continued  to  charge 
plaintiff  for  the  water  supply  furnished  it, 
the  same  fiat  rate  of  five  dollars  a  month 
which  plaintiff  had  been  paying  the  Alameda 
Water  Company.  In  April,  1901,  however, 
defendant  notified  plaintiff  that  such  ar- 
rangement would  be  discontinued  and  ordi- 
nance rates  as  established  by  tbe  town  of 
Berkeley  for  water  furnished  it  would  be- 
charged.   As  we  have  said,  the  agreement 
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with  the  Alameda  Water  Company  for  the 
payment  of  a  flat  rate  by  plaintiff  was  not 
a  contract  for  fire  protection;  neither  was 
It  a  fixed  contract  rate  even  for  a  supply  of 
water  for  general  purposes,  and  there  was 
therefore  nothing  which  prevented  the  de- 
fendant from  changing  such  rate  when  It 
saw  fit  and  requiring  the  payment  of  ordi- 
nance rates.  So  commencing  on  May,  1901, 
and  thereafter  up  to  the  fire,  defendant  pre- 
sented Its  monthly  bills  to  the  plaintiff  at 
ordinance  rates  for  water  used,  with  an  ad- 
ditional charge  of  60  cents  a  month  at  or- 
dinance rates  for  each  hydrant.  Plaintiff  re- 
fused to  pay  these  latter  bills  either  for  wa- 
ter or  hydrants,  contending  that  It  was  only 
required  to  pay  at  the  flat  rate  previously 
prevailing,  or,  at  most,  If  the  water  consumed 
by  It  for  any  month  exceeded  that  amount, 
based  on  the  ordinance  rates,  then  for  the 
excess  used  at  such  rates.  It  absolutely  re- 
fused to  pay  the  hydrant  charges,  and  after 
May,  1901,  when  the  first  bill  at  ordinance 
rates  was  presented,  paid  no  water  rates  at 
all,  either  for  water  consumed  or  hydrants, 
and  had  not  done  so  up  to  the  time  the  fire 
occurred.  After  the  presentation  to  the 
plaintiff  of  the  first  water  bill,  which  includ- 
ed charges  for  the  hydrants,  and  the  refus- 
al of  plaintiff  to  pay  defendant,  the  agent 
of  the  defendant  wrote  to  plaintiff  insisting 
that  the  company  was  only  charging  It  rates 
fixed  by  the  municipal  ordinance  of  Berkeley 
for  water  supplied  plaintiff  and  the  ordi- 
nance charges  for  hydrants,  and  In  an  en- 
deavor to  have  plaintiff  pay  the  bills,  expa- 
tiated upon  the  advantage  plaintiff  was  de- 
riving from  having  its  hydrants  connected 
with  the  water  system  of  defendant  by  a 
large  service  pipe  and  the  protection  against 
fire  It  was  deriving  therefrom.  A  similar 
statement  was  made  in  a  letter  written  by 
the  agent  In  April  notifying  plaintiff  of  the 
intention  of  the  company  to  abandon  the  flat 
rate  and  thereafter  charge  the  ordinance 
rates  for  water  and  hydrants.  These  let- 
ters are  relied  on  as  constituting  a  special 
contract  for  fire  protection.  But  aside  from 
the  fact,  clearly  established,  that  the  agent 
writing  these  letters  had  no  authority  to 
make  arrangements  with  consumers  except 
for  ordinary  water  supply  purposes,  the 
manager  of  the  company  alone  being  author- 
ized to  make  contracts  for  fire  protection  or 
other  special  purposes,  these  letters  them- 
selves If  the  agent  had  power  to  make  a  con- 
tract for  fire  protection  would  not  constitute 
such  a  contract  These  letters  had  reference 
to  existing  conditions  between  the  parties, 
and  whatever  the  agent  wrote  was  but  an 
expression  of  his  opinion  as  to  the  advantage 
the  plaintiff  was  deriving  by  having  hydrants 
connected,  through  large  service  pipes  (as 
he  stated),  with  the  street  mains  of  defend- 
ant, and  his  purpose  was  to  prevail  on  plain- 
tiff to  pay  the  bills  presented  on  the  ordi- 
nance basis.    The  correspondence  was  not 


with  a  view  to  making  any  contract  for  fire 
protection,  nor  is  it  capable  of  being  con- 
strued as  evidencing  the  fact  (nowhere  pre- 
tended to  be  otherwise  established)  that  any 
special  contract  for  fire  protection  ever 
existed. 

It  being  determined,  therefore,  that  there 
was  no  contract  entered  Into  between  the 
parties  whereby  the  water  company  obligated 
Itself  expressly  or  specially  to  furnish  water 
constantly  available  at  the  hydrants  on  the 
premises  of  plaintiff  for  the  extinguishment 
of  fires,  the  question  for  further  considera- 
tion Is,  Did  such  an  obligation  arise  from  the 
only  relation  shown  to  have  existed  between 
the  parties,  namely,  that  of  a  public  water 
company  connecting  Its  water  system  with 
the  service  pipes  of  the  mill  premises  of 
plaintiff  with  which  service  pipes  the  plain- 
tiff had  connected  Its  hydrants,  the  company 
collecting  the  ordinance  rates  for  water  and 
hydrants  established  by  the  town  of  Berke- 
ley? 

In  considering  this  question  we  attach  no 
particular  Importance  to  the  fact  that  plain- 
tiff refused  to  pay  the  monthly  charges  made 
by  defendant  either  for  water  or  hydrant 
rates.  These  charges  were  in  dispute.  The 
defendant  had  not  disconnected  its  service, 
and  the  plaintiff  continued  to  avail  Itself  of 
the  benefit  thereof  for  all  purposes,  and  was 
therefore  liable  to  pay  the  ordinance  rates. 
So,  for  present  purposes,  It  may  be  assumed 
that  whatever  the  liability  of  defendant 
would  have  been  had  the  charge  been  paid 
such  liability  continued  to  exist  at  the  time 
of  the  fire,  notwithstanding  that  the  charges 
had  not  been  paid. 

The  position  of  respondent  with  respect  to 
the  liability  of  defendant  Is  that  it  was  not 
necessary  to  show  any  express  or  special  con- 
tract between  the  parties  for  fire  protection ; 
that  from  the  fact  that  plaintiff  had  install- 
ed hydrants  on  its  premises  for  use  should 
a  flre  occur  and  defendant  had  connected  its 
water  system  therewith  and  charged  the  ordi- 
nance rates  for  water  and  for  the  hydrants,  a 
contractual  relation  was  thereby  assumed  by 
defendant  to  have  constantly  on  hand,  or  at 
least  to  exercise  ordinary  care  to  have,  a 
sufficient  supply  of  water  available  at  the 
hydrants  to  extinguish  any  flre  which  might 
arise  on  the  premises  with  a  corresponding 
liability  for  any  loss  occurring  as  a  direct 
result  of  Its  failure  to  do  so. 

Before  proceeding  to  a  discussion  of  this 
claim,  It  Is  to  be  noted  that  respondent  bases 
Its  right  of  recovery  solely  on  contract — a 
contract  which  it  asserts  existed  by  reason 
of  the  relation  between  the  parties.  Neces- 
sarily its  right  to  recover  must  be  supported 
by  contract  because  there  is  nothing  in  the 
constitutional  provisions  of  this  state  im- 
pressing the  distribution  of  appropriated  wa- 
ter with  a  public  use  (Const  art  14),  or  in 
the  legislation  thereunder  (St  1881,  p.  54), 
which  Imposes  upon  a  water  company  any 
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obligation  to  furnish  to  the  municipality,  or 
Its  inhabitants,  any  specified  quantity  of  wa- 
ter, or  water  for  any  particular  purpose 
Hence,  no  action  In  tort  for  failure  to  nave 
a  supply  of  water  at  the  premises  of  a  con- 
sumer In  a  city  or  town  for  the  extinguish- 
ment of  fire,  or  for  any  other  purpose,  is" 
given  under  any  statute  or  rule  of  law  In 
this  state,  and,  hence,  where  liability  Is* 
sought  to  be  created  it  can  only  arise  from 
a  private  contract  between  the  company  and 
a  consumer,  under  which  an  obligation  to 
furnish  water  for  a  specific  purpose  is  un- 
dertaken by  the  company.  Uklah  v.  Ukiah 
Water  &  Imp.  Co.,  142  CaL  175,  75  Pac.  773, 
64  L.  R.  A  231,  100  Am.  St  Rep.  107. 

It  is  true  that  the  trial  court  found  that 
the  failure  to  have  a  supply  of  water  avail- 
able at  the  hydrants  on  the  night  of  the  fire 
was  occasioned  through  the  negligence  of  the 
defendant,  but  the  plaintiff  expressly  dis- 
claims any  right  to  recover  on  that  fact  as 
disclosing  a  neglect  of  any  public  duty  which 
defendant  owed  to  plaintiff.  While  it  was 
claimed  that  under  the  express  or  special 
contract  primarily  asserted  there  was  an  un- 
conditional liability  for  failure  to  have  wa- 
ter at  the  hydrants,  proof  of  negligence  was 
given  solely  for  the  purpose  of  showing  that 
if,  under  the  implied  contract  between  the 
parties,  defendant  was  only  bound  to  use  or- 
dinary care  to  have  a  water  supply  availa- 
ble, it  negligently  failed  to  have  it 

While  the  fact  that  defendant  was  fur- 
nishing water  to  be  used  at  plaintiff's  mill 
and  available  at  its  hydrants  did  not  create 
any  other  relation  than  the  ordinary  con- 
tractual relation  that  exists  in  any  case 
where  a  water  company  is  supplying  water 
to  a  consumer  under  an  Imposed  legal  duty 
to  do  so  at  municipally  fixed  rates  and  for 
such  purposes  as  a  consumer  may  require, 
the  respondent,  nevertheless,  claims  that  this 
ordinary  relation  of  public  distributor  of  wa- 
ter and  consumer  was  sufficient  to  impose 
upon  the  defendant  the  obligation  to  supply 
it  for  fire  protection  and  relies  on  the  cases 
of  Hunt  Brothers  v.  San  Lorenzo  Water  Co., 
150  CaL  51,  87  Pac.  1003,  7  L.  R.  A.  (N.  S.) 
913,  and  Ukiah  v.  Ukiah  Water  &  Imp.  Co., 
supra,  as  authority  in  this  state  to  that  ef- 
fect But  these  cases  do  not  support  any 
such  claim.  In  the  Hunt  Brothers  Case  the 
extent  of  the  liability  of  a  water  company 
springing  from  the  ordinary  relation  of  dis- 
tributor and  consumer  was  not  involved.  The 
contract  between  the  parties  in  that  case  was 
an  express  one  whereby  for  a  stipulated  con- 
sideration the  water  company  agreed  to  in- 
stall a  hydrant  on  the  premises  of  the  plain- 
tiff, connect  the  same  with  its  mains  and  by 
means  thereof  supply  the  premises  of  the 
plaintiff  with  water  for  the  express  purpose 
of  extinguishing  any  fire  that  might  occur 
on  the  premises.  In  the  Ukiah  Case  the  only 
question  involved  was  whether  under  a  con- 
tract between  the  water  company  and  the 


city  of  Ukiah  to  furnish  water  to  the  pub- 
lic hydrants  at  ordinance  rates  for  general 
fire  purposes  the  company  was  liable  for  the 
destruction  of  property  owned  by  the  mu- 
nicipality itself,  the  company  at  the  time  of 
the  fire  negligently  failing  to  have  water  at 
the  public  hydrants.  It  was  held  that  un- 
der such  a  contract  the  company  was  not  lia- 
ble. It  is  true  that  in  both  cases  referred  to, 
the  court  in  the  discussion  of  the  questions 
presented,  stated  that  the  relation  between 
a  public  water  company  and  a  consumer  was 
of  a  contractual  nature.  But  the  court  was 
only  defining  that  relation  In  a  general  way 
and  as  far  as  it  was  involved  in  those  cases. 

In  the  Ukiah  Case  where  the  question  as  to 
what  was  the  relation  between  a  water  com- 
pany and  a  consumer  was  more  particularly 
under  consideration,  the  court  held  such  re- 
lation to  be  contractual ;  that  when  the  com- 
pany on  demand  of  the  property  owner 
connected  its  system  with  his  premises  a  con- 
tractual relation  was  established,  the  com- 
pany to  furnish  water  and  use  all  reasona- 
ble efforts  to  continue  doing  so,  the  consum- 
er to  pay  the  established  rates.  But  there 
the  court  was  defining  simply  the  ordinary 
contractual  relationship  existing  between 
them;  an  implied  contract  resulting  from 
the  duty  of  the  water  company  to  supply 
water,  and  the  obligation  of  the  consumer 
to  pay  for  it  It  was  not  held,  or  even  in- 
timated, that  when  a  water  company  under- 
takes to  supply  water  to  a  consumer  for  gen- 
eral purposes,  but  which,  through  the  medi- 
um of  hydrants  voluntarily  installed  by  him 
upon  his  premises,  he  may  desire  to  avail 
himself  of  to  extinguish  fire,  that  the  com- 
pany thereby  impliedly  obligated  itself  to 
have  constantly  or  at  all  on  hand  a  supply 
of  water  sufficient  for  such  fire  protection, 
and  for  a  failure  to  have  it  when  needed,  is 
responsible  for  any  loss  directly  occasioned 
through  such  failure.  On  the  contrary  (al- 
though the  precise  question  here  presented 
was  not  there  directly  involved,  nor  in  fact 
heretofore  presented  in  this  state)  the  ra- 
tionale of  the  whole  opinion  in  the  Ukiah 
Case  negatives  the  Idea  that  from  such  ordi- 
nary contractual  relation  a  public  water  com- 
pany assumes  any  such  obligation.  It  is,  In 
effect  held  that  such  an  obligation  is  not 
implied  from  such  relation  merely,  and  can 
only  exist  where,  in  addition  to  the  ordinary 
duty  of  supplying  water  for  general  use,  the' 
company  by  express  contract  assumes  the 
additional  obligation  of  furnishing  it  in  suf- 
ficient quantity  to  protect  specific  property 
from  fire.  In  that  case,  while  the  court  in 
discussing  the  only  question  involved,  name- 
ly, whether  a  contract  with  the  water  com- 
pany for  the  supplying  of  water  to  public 
hydrants  of  a  municipality  for  general  fire 
protection  gave  a  right  of  action  for  the 
destruction  of  specific  municipal  property, 
denied  the  liability  of  the  company  on  the 
ground  that  there  was  no  direct  contract  be- 
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tween  It  and  the  city  for  the  protection  of 
such  specific  property,  the  general  tenor  of 
the  opinion  ia  to  the  effect  that  no  liability 
for  failure  to  furnish  water  for  fire  protec- 
tion arises  from  the  ordinary  relation  of  wa- 
ter distributor  and  consumer,  and  can  only 
be  created  under  an  express  contract  be- 
tween the  parties  whereby  the  water  compa- 
ny agrees  to  furnish  water  as  a  protection 
against  fire. 

This  is  apparent  further  from  the  discus- 
sion in  the  opinion  there  of  the  cases  relied 
on  by  appellant  in  that  case,  namely,  Pad- 
ucah  Lumber  Co.  v.  Paducah  Water  Supply 
Co.,  89  Ky.  340,  12  S.  W.  554,  13  S.  W.  249, 
7  L.  R.  A.  77,  25  Am.  SL  Rep.  536;  Gorrell 
v.  Water  Supply  Co.,  124  N.  C.  828,  32  S.  E. 
720,  46  L.  R.  A.  513,  70  Am.  SL  Rep.  598,  and 
Planters'  Oil  Mill  v.  Monroe  Water  Works, 
52  La.  Ann.  1243,  27  South.  684.  While  as 
a  general  rule,  under  a  contract  between  a 
water  company  and  a  municipality  to  fur- 
nish water  for  the  protection  of  property 
within  the  municipality  against  fire,  a  pri- 
vate property  owner  is  denied  any  right  of 
action  against  the  company  on  the  ground 
that  under  such  an  agreement  there  is  no 
privity  of  contract  between  the  company 
and  the  property  owner,  these  actions  were 
brought  against  private  water  companies  by 
citizens  whose  property  had  been  destroyed 
by  fire  by  reason  of  the  negligence  of  the 
water  companies,  under  contracts  with  the 
cities  to  supply  water  for  fire  protection  to 
tbe  inhabitants  thereof,  and  the  right  of  the 
property  owners  to  recover  sustained.  It 
was  insisted  that  these  cases  supported  the 
right  of  the  city  of  Ukiah,  under  its  contract 
with  the  water  company  for  general  fire  pro- 
tection, to  recover  for  the  loss  of  its  par- 
ticular mnnicipal  property  which  had  been 
destroyed.  It  was  pointed  out,  however,  that 
in  the  cases  relied  on  the  courts  deciding 
them  did  not  consider  that  they  came  under 
the  general  rule  above  stated  because  in  each 
of  these  cases  the  water  company  in  its  con- 
tract with  the  city  expressly  contracted  to 
furnish  fire  protection  to  the  property  of  the 
inhabitants  thereof,  and  that  the  distinction 
between  those  cases  and  the  case  of  the  city 
of- Ukiah  was  that,  as  to  the  latter,  there 
was  no  express  covenant  in  the  contract  be- 
tween It  and  the  water  company  for  security 
by  way  of  fire  protection  to  any  city  prop- 
erty owned  by  iL  In  all  those  cases  the  lia- 
bility was  not  sought  to  be  Imposed  or  sus- 
tained on  any  implied  contract  springing  from 
the  ordinary  relation  of  a  public  water  com- 
pany and  its  consumers,  but  upon  a  contract 
whereby  private  water  companies  for  par- 
ticular concessions  and  privileges  extended 
them  by  the  cities  had  expressly  agreed  to 
furnish  water  for  protection  against  fire,  and 
they  were  held  liable  for  a  failure  to  give 
what  they  had  expressly  obligated  themselves 
to  furnish: 

Assuming,  however,  that  the  Ukiah  Case 


may  not  be  taken  as  authority  denying  tbe 
liability  of  the  water  company,  under  the 
facts  shown  in  the  present  case,  we  are  satis- 
fied (and  little  Is  presented  on  either  side  in 
adjudicated  cases  directly  bearing  on  the 
question)  that  on  principle  no  such  liability 
is  implied  merely  from  such  relation  of  dis- 
tributor of  water  and  consumer,  and  that 
such  liability  can  only  be  created  by  an  ex- 
press contract  between  tbe  parties. 

When  we  take  Into  consideration  the  sta- 
tus of  water  companies  in  this  state,  the  na- 
ture of  the  business  in  which  they  are  en- 
gaged, the  constitutional  control  which  tbe 
state,  through  its  municipalities  takes  in  fix- 
ing the  rates  which  may  be  charged  for  wa- 
ter, and  the  law-Imposed  duties  which  the 
companies  must  discharge  to  their  customers, 
no  liability  such  as  plaintiff  claims  was  ever 
contemplated  where  the  only  relation  shown 
is  such  as  proceeds  from  the  fact  that  the 
water  company  has  undertaken  to  furnish 
the  inhabitants  of  a  municipality  with  wa- 
ter, has  connected  its  mains  with  the  prem- 
ises of  a  consumer  and  is  charging  ordinance 
rates  for  the  water  supplied  or  to  be  sup- 
plied. 

Under  the  Constitution  of  this  state  a  cor- 
poration which  has  appropriated  water  for 
sale  and  distribution  to  customers  is  in  the 
exercise  of  a  public  use,  and  by  constitution- 
al mandate  the  compensation  or  rates  which 
may  be  charged  in  the  business  of  exercising 
that  use  must  be  fixed  by  the  municipality 
in  which  it  is  furnished.  In  harmony  with 
this  constitutional  requirement  the  town  of 
Berkeley  fixed  the  rates  to  be  charged  by  the 
defendant  to  the  Inhabitants  therein  which 
embraced  a  charge  of  35  cents  per  thousand 
gallons  for  water  and  a  charge  of  50  cents 
per  month  for  hydrants  where  hydrants  were 
installed.'  As  a  public  service  corporation 
the  defendant  was  under  legal  obligation  to 
furnish  water  to  any  of  the  Inhabitants  of 
the  municipality  should  they  desire  it  and 
would  pay  the  established  rates.  The  plain- 
tiff had  a  right  to  Install  its  hydrants  on  its 
premises  and  require  the  defendant  to  con- 
nect Its  system  with  the  service  pipes  of 
plaintiff  so  that  water  might  be  used  at  such 
hydrants.  But  so  had  every  other  property 
owner  in  the  municipality.  It  was  a  right 
which  all  might  exercise.  The  company  had 
no  voice  in  the  matter  of  installing  hydrants 
or  connecting  its  mains  with  the  service  pipes 
thereon;  that  was  a  matter  of  volition  for 
the  owners  of  the  premises.  The  only  rela- 
tion the  company  had  to  these  hydrants  was 
that  it  must  furnish  water  available  thereto 
at  the  fixed  ordinance  charges.  This  being  the 
legal  situation  as  respects  the  water  company, 
both  with  reference  to  the  restriction  on  its 
power  to  charge  rates  and  its  choice  of  sup- 
plying its  consumers,  it  would  appear  that  In 
the  nature  of  the  situation  itself  no  obliga- 
tion, Implied  or  otherwise,  to  have  constantly 
on  band  a  supply  of  water  for  fire  protection 
could  arise. 
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While  it  is  to  be  presumed  that  the  rates 
established  by  a  municipal  ordinance  are  fair 
and  reasonable,  this  presumption  only  ap- 
plies as  far  as  such  rates  fix  the  compensa- 
tion to  be  paid  the  company  for  furnishing 
water  to  consumers  as  a  commodity.  They 
are  not  fixed  as  a  consideration  under  which 
the  company  obligates  itself  to  furnish  wa- 
ter for  the  extinguishment  of  fires  with  a 
■corresponding  liability  for  failure  to  do  so. 
And  it  is  from  the  fact  that  under  the  ordi- 
nary relation  of  public  service  corporation 
and  consumer  that  the  only  duty  of  the  com- 
pany is  to  furnish  water  as  a  commodity, 
and  not  for  the  purpose  of  extinguishing  fires 
that  liability  for  damages  for  failure  to  sup- 
ply it  for  the  latter  purpose  can  only  be 
created  by  express  contract  The  weight  of 
authority  is  to  the  effect  that  a  property 
owner  has  no  right  of  action  against  a  wa- 
ter company  under  its  contract  with  a  city  to 
supply  water  to  public  hydrants  for  the  pro- 
tection of  his  property,  although  his  loss 
may  have  been  occasioned  through  the  negli- 
gent failure  of  the  company  to  hare  on  hand 
a  supply  whereby  the  loss  might  have  been 
prevented.  The  authorities  deny  the  liabil- 
ity on  the  ground  that  there  is  no  privity  of 
contract  between  property  owners  and  the 
water  company.  In  commenting  on  the  rule 
of  these  authorities  in  1  Farnham  on  Water 
and  Water  Rights,  the  author  says  (pages 
848-851):  "The  difficulty  is  that  these  deci- 
sions, although  correct  in  their  result,  are 
all  placed  on  the  wrong  principle.  The  non- 
liability of  the  water  company  depends,  not 
on  the  inability  of  the  taxpayer  to  malntafn 
the  action,  but  on  the  failure  of  the  water 
company's  contract  to  cover  the  liability  sued 
for.  As  said  in  Walnwrlght  v.  Queens  Coun- 
ty Water  Co.,  78  Hun,  146,  28  N.  Y.  Supp. 
987,  the  company  does  not  agree  to  extin- 
guish fires.  Its  agreement  is  to  furnish  wa- 
ter. *  •  *  Keeping  in  mind  the  fact  that 
the  contract  of  the  water  company  is  to  fur- 
nish water,  and  not  to  extinguish  the  Are, 
the  rule  with  respect  to  damages  precludes 
■holding  the  company  liable.  Damages  must 
toe  such  as  were  In  the  contemplation  of  the 
parties;  and  it  certainly  cannot  be  claimed 
that  for  the  meager  remuneration  received  a 
water  company  undertakes  to  make  good  the 
loss  which  would  result  from  the  destruction 
■of  a  modern  city  by  fire.  And  the  principle 
applies  equally  to  the  destruction  of  any  part 
-of  it.  For  there  is  no  place  to  draw  a  line 
short  of  absolute  nonliability  if  liability  for 
loss  of  the  entire  city  is  denied.  The  great 
weight  of  authority  agrees  with  this  conclu- 
-sion,  although  the  decisions  are  not  placed 
■on  this  ground.  *  *  *  If  the  company  di- 
rectly contracts  with  the  consumer  to  fur- 
nish a  supply  adequate  for  fire  purposes,  it 
may  be  regarded  as  having  assumed  liability 
for  loss  by  fire  If  the  loss  can  be  shown  to 
have  been  the  result  of  Its  breach  of  con- 
tract" 

Applying  the  reasoning  of  these  authorities 


to  the  relation  between  the  company  and  the 
consumer  here,  it  is  apparent  that  from  that 
relation  no  obligation  to  furnish  water  for 
fire  protection  Is  implied,  nor  can  it  be  said 
to  exist  in  the  absence  of  an  express  con- 
tract Keeping  In  mind  as  suggested  by  the 
authorities  just  referred  to  that  the  primary 
business  of  a  water  company  is  to  furnish 
water  as  a  commodity,  and  not  to  extinguish 
fires,  and  further  recognizing  that  under  the 
law  of  this  state  the  defendant  is  a  quasi 
public  corporation  engaged  in  the  exercise  of 
a  public  use  in  discharging  a  public  duty 
which  would  otherwise  devolve  upon  the 
municipality  itself  and  furnishing  water  at 
rates  fixed  exclusively  by  the  municipality, 
it  would  appear  plain  that  it  was  never 
contemplated  that  from  the  simple  rela- 
tion of  distributor  and  consumer  the  former 
undertook  to  assume  liability  for  failure 
to  furnish  water  to  extinguish  fires.  In  the 
nature  of  things  the  compensation  fixed  by 
the  municipality  has  no  relation  to  the  as- 
sumption of  any  such  liability;  that  compen- 
sation is  based  on  the  expense  of  furnishing 
water  simply  as  a  commodity;  liability  for 
destruction  of  premises  to  which  the  com- 
pany may  be  required  to  supply  water  was 
not  taken  into  consideration  in  fixing  the 
rates,  nor,  we  apprehend,  was  It  even  thought 
that  any  such  liability  could  be  imposed  by 
the  ordinance,  or  was  to  be  assumed  by  the 
company  in  doing  so.  This  is  apparent  on 
reflection.  As  we  have  said  the  defendant  is 
a  public  service  corporation,  and  under  a  duty 
enjoined  on  it  by  law,  was  obligated  to  make 
connection  with  their  premises  and  furnish 
water  to  any  of  the  inhabitants  of  the  munic- 
ipality who  desired  it  And  as  further  said, 
no  one  person  had  a  right  superior  to  anoth- 
er to  demand  that  he  should  be  supplied,  and 
the  legal  duty  was  Imposed  upon  the  com- 
pany to  furnish  it  equally  to  the  extent  that 
its  system  was  capable  of  doing  it  The 
plaintiff  had  a  right  to  Install  its  hydrants, 
as  had  any  other  member  of  the  municipal- 
ity, and  to  require  the  water  company  to  con- 
nect its  mains  with  the  service  pipes  supply- 
ing such  hydrants,  and  for  this  service  the 
company  could  only  require  the  payment  of 
the  water  rates  and  hydrant  charges  fixed  by 
the  ordinance  of  the  municipality. 

It  would  not  seriously  be  contended  where 
property  owners  have  installed  hydrants, 
standplpes,  or  such  other  facilities  upon 
their  property  as  might  be  available  to  them 
to  extinguish  fire  that  a  water  company  fur- 
nishing water  to  the  premises  from  connec- 
tions made  therewith,  and  at  ordinary  ordi- 
nance rates  for  water,  would  be  liable  for  a 
loss  by  fire  occasioned  either  through  a  de- 
ficiency or  total  failure  of  water  at  the  time 
it  occurred.  Such  a  liability  could  not  be 
forced  upon  the  company  by  the  action  alone 
of  the  consumer  Installing  these  facilities. 
A  fire  in  its  lnclpiency  might  be  extinguished 
by  a  garden  hose,  but  it  would  not  be  claim- 
ed that  a  failure  of  the  company  to  have  wa- 


Digitized  by  Google 


382 


118  PACIFIC  REPORTER 


ter  available  for  that  purpose  by  means  of  a 
hose  would  entail  liability  npon  It  for  the  de- 
struction of  the  consumer's  premises  by  fire. 
Nonliability  under  such  circumstances  must 
be  conceded. 

The  particular  stress,  however,  of  respond- 
ent's claim  of  liability  of  defendant  is  based 
on  the  fact  that  the  company  charged  the 
monthly  ordinance  rates  for  the  hydrants 
Installed  upon  plaintiff's  premises.  But  these 
were  not  paid  by  reason  of  any  contract  be- 
tween It  and  the  defendant  If  a  voluntary 
contract  had  been  made  between  them  under 
wblch  a  stipulated  monthly  sum  was  charg- 
ed plaintiff  by  defendant  for  connecting  its 
mains  with  the  hydrants  of  the  plaintiff,  it 
might  reasonably  and  plausibly  be  argued 
that  fire  protection  was  contemplated  as  the 
only  advantage  to  be  derived  therefrom. 
Here,  however,  there  was  no  such  contract. 
While  the  municipality  has  the  constitutional 
power  to  fix  the  rates  at  which  a  water  com- 
pany may  supply  water  to  its  Inhabitants, 
this  applies  only  to  the  establishment  of  rates 
for  the  supply  of  water  as  a  commodity, 
and  while  it  may  contract  with  the  company 
for  general  protection  against  fire  of  the 
property  of  its  inhabitants  and  expressly 
contract  for  protection  of  its  own  municipal 
property,  it  has  no  authority -to  arbitrarily 
impose  upon  a  Water  company  liability  for  the 
destruction  of  the  property  of  the  individual 
citizen  on  account  of  an  inadequate  water 
supply  by  simply  fixing  an  ordinance  rate  for" 
hydrants  which  the  citizen  may  install  upon 
his  premises.  This  must  be  apparent,  if  for 
no  other  reason  than  that  it  is  not  only  not  the 
business  of  a  municipality  to  contract  for  the 
benefit  of  particular  individuals  of  the  com- 
munity as  to  fire  protection,  but  it  would  be 
impossible  for  the  municipality  to  establish 
rates  which  would  adequately  meet  the  varied 
risks  which  the  company  might  be  required  to 
assume. 

That  no  liability  for  failure  to  furnish  fire 
protection  could  have  been  contemplated 
from  the  establishment  of  these  hydrant 
rates  Is  obvious.  The  property  owner  install- 
ing a  hydrant  available  for  the  protection  of 
property  owned  by  him  of  the  value  of  a  few 
thousand  dollars  would  pay  the  same  rate 
under  the  ordinance  for  water  and  hydrant 
charges  as  would  the  owner  of  property 
worth  hundreds  of  thousands  of  dollars,  so 
that  it  cannot  for  a  moment  be  claimed 
that  these  hydrant  rates  had  any  relation  to 
the  risk  which  It  Is  claimed  the  water  com- 
pany assumed,  or  that  they  formed  any  ade- 
quate consideration  for  the  assumption  of 
such  a  risk  or  liability,  or  that  they  repre- 
sented anything  except  a  reasonable  compen- 
sation for  water  available  thereat  as  a  com- 
modity or  as  merchandise.  And  that  it  was 
not  contemplated  that  any  such  liability 
should  arise  from  the  mere  relation  of  wa- 
ter company  to  consumer  Is  more  apparent 
when  we  consider  the  enormous  liability 
which  the  company  would  be  compelled  to  as- 


sume under  the  theory  of  respondent  without 
any  adequate,  and  It  may  be  said,  any  con- 
sideration at  all,  for  the  hazard.  It  is  com- 
mon knowledge  that,  notably  in  large  manu- 
facturing centers  within  municipalities,  hy- 
drants are  Installed  on  the  premises  and  con- 
nected with  a  public  water  company's  sys- 
tem as  a  precautionary  measure  In  case  of 
fire.  This  Is  particularly  true  when  the  en- 
terprise In  which  the  owners  are  engaged  Is 
more  readily  exposed  to  danger  from  fire,  ei- 
ther from  the  Inflammable  material  which 
la  being  used  in  the  factories,  or  on  account 
of  the  proximity  of  others  which  are  of  that 
character.  The  various  factories  or  mills 
in  which  hydrants  are  placed  and  connections 
with  the  public  water  system  made  may  rep- 
resent property  worth  millions  of  dollars 
which  is  subject  to  danger  of  destruction  by 
fire,  and  where  the  water  to  be  used  should 
fire  arise  is  not  furnished  under  any  express 
contract  between  the  parties,  but  Is  being 
supplied  simply  under  the  ordinance  rates 
as  to  water  and  hydrant  charges  established 
by  law.  Of  course,  if  the  position  of  the  re- 
spondent Is  correct,  then  in  all  these  instanc- 
es a  public  water  company  is  assuming  lia- 
bility practically  as  an  insurer  of  millions 
of  dollars'  worth  of  property,  upon  which, 
either  from  the  nature  of  the  business  con- 
ducted on  the  premises  or  the  locality  in 
which  the  property  is  situated,  an  Insurance 
company  itself  would  not  think  of  assuming 
the  risk. 

We  make  no  doubt  that  although  the  pri- 
mary duty  of  a  water  company,  as  a  quasi 
public  corporation,  Is  to  furnish  water  to  the 
Inhabitants  of  a  municipality  for  domestic 
purposes,  still  where  a  person  desires  water 
to  be  supplied  to  his  property  for  special  pro- 
tection against  fire,  and  in  addition  to  the 
general  protection  which  is  given  it  under  the 
contract  between  the  municipality  and  the 
water  company,  that  this  being  a  service  of 
a  different  character  than  ordinarily  obtains, 
and  entailing  an  unusual  risk,  the  water  com- 
pany may  make  a  contract  to  supply  it  for 
that  purpose,  and  under  such  a  contract  will 
be  responsible  hi  damages  for  any  loss  suf- 
fered by  fire  and  directly  attributable  to  the 
failure  of  the  company  to  fulfill  its  contract. 
Middlesex  Water  Co.  v.  Knappan- Whiting 
Co.,  64  N.  J.  Law,  240, 45  Atl.  692,  49  L.  R  A. 
572,  81  Am.  St  Rep.  467 ;  New  Orleans,  etc., 
R.  Co.  v.  Meridian  W.  W.  Co.,  73  Fed.  227, 
18  C.  C.  A  519.  Under  such  circumstances 
there  can  be  no  room  to  question  the  lia- 
bility of  the  water  company.  The  parties 
contract  freely  and  with  the  express  pur- 
pose of  having  fire  protection.  Such  protec- 
tion Is  the  very  thing  in  the  contemplation 
of  the  parties. 

As  said  in  Gordon  &  Ferguson  v.  Doran  et 
al.,  100  Minn.  343,  111  N.  W.  272,  8L,  R.  A. 
(N.  S.)  1047 :  "So  long  as  water  supplied  for 
protection  against  fire  is  a  purely  public  serv- 
ice, under  the  control  and  management  of 
municipal  authorities  generally,   •  •   •  no 


Digitized  by  Google 


ran.) 


STATE  v. 


HETBICK 


883 


direct  charge  to  individuals  Is  proper.  When, 
however,  a  sprinkling  connection  is  made 
with  private  premises,  the  situation  Is  ma- 
terially different  These  premises  *  •  • 
are  primarily  under  the  control,  not  of  the 
public,  but  of  the  owner.  A  peculiar  personal 
service  Is  provided  for  his  benefit,  which 
la  not  enjoyed  in  common  by  the  community 
in  general,  but  is  available  only  to  a  limited 
class  of  individuals.  *  *  *  As  a  matter 
of  good  sense  the  property  owner  beneficial- 
ly employs  the  water  mains  for  his  own  pur- 
poses and  to  his  own  advantage,  although  he 
may  not,  except  In  case  of  fire,  actually 
draw  any  water  from  the  pipes.  It  is  nec- 
essary and  proper  that  for  this  he  should 
pay.  In  effect  he  gets  something  of  pecu- 
niary value  from  another,  which  that  other 
la  not  compelled  to  give  except  on  the  basis 
of  contract" 

Our  conclusion  therefore  is  that  the  only 
relation  shown  to  exist  between  the  defend- 
ant and  the  plaintiff  was  that  of  a  water 
company  engaged  In  distributing  water  for 
public  use  to  a  consumer  who  had  availed 
himself  of  his  legal  right  to  have  the  com- 
pany connect  its  water  system  with  his  prem- 
ises for  the  purposes  of  furnishing  him  with 
water  solely  at  ordinance  rates  fixed  by  the 
town  of  Berkeley;  that  under  such  relation 
no  liability  is  imposed  by  any  statute  of  this 
state  upon  such  public  service  company  for 
failure,  from  whatever  cause,  to  have  a  sup- 
ply of  water  available  on  the  premises  of  the 
consumer  for  use  in  fire  protection,  although 
he  may  have  installed  ample  facilities  for 
that  purpose,  and  no  legal  liability  for  such 
failure,  Independent  of  the  statute,  Is  im- 
plied from  the  relation;  that  such  liability 
can  only  be  created  by  contract  between  the 
parties  under  which  the  water  company  ex- 
pressly assumes  the  liability.  As  no  such 
contract  was  proven  here,  the  plaintiff  was 
not  entitled  to  maintain  this  action. 

The  judgment  and  order  appealed  from  are 
reversed. 

We  concur:  SHAW,  J. ;  HENSHAW.  J. ; 
AXGELlLOTTI,  J.;  SLOSS,  J. 


STATE  v.  HETRICK. 
(Supreme  Court  of  Kansas.   Feb.  11, 1911.) 

(Syllabut  ly  the  Court.) 

1.  False  Pretenses  (f  43*)— Evidence. 

In  a  trial  for  obtaining  money  by  false  pre- 
tenses, it  is  competent  to  prove  by  the  direct 
testimony  of  a  prosecuting  witness  that  he 
would  not  have  parted  with  the  money,  if  he 
had  not  believed  the  representations. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Gent  Dig.  |  57;  Dec  Dig.  |  43.*] 

2.  Criminal  Law  (|  371*)— Evidence— Smi- 
lar  Pretenses. 

In  a  prosecution  for  obtaining  money  by 
false  pretenses,  evidence  tending  to  prove  that 


the  defendant  made  other  pretenses  about  the 
same  time  of  like  character  to  those  charged  in 
the  information  is  admissible,  when  it  tends 
to  prove  identity  or  intention  in  the  issue  on 
trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  830-832;  Dec.  Dig.  S  371.*] 

3.  False  Pretenses  <§  38*)  —  Falsity  or 
Representations  —  Sufficiency  or  Evi- 
dence. 

It  is  not  necessary  to  prove  the  falsity  of 
all  the  representations  alleged  in  an  Information 
for  obtaining  money  by  false  pretenses;  proof 
of  one  or  more  which  are  within  the  statute, 
and  which  induced  the  payment,  is  sufficient 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  |f  60-63;  Dec.  Dig.  |  38*] 

Appeal  from  District  Court,  Osage  County. 

Clyde  Hetrick  was  convicted  of  obtaining 
money  by  false  pretenses,  and  appeals.  Af- 
firmed. 

The  defendant  was  convicted  of  obtaining 
money  from  the  State  Bank  of  Overbrook  by 
false  pretenses.  The  Information  charged 
that  the  defendant  falsely  pretended:  "That 
he  was  one  A.  C  Cotes,  and  that  he  was  the 
payee  named  in  a  certain  bank  check,  which 
he  then  and  there  had  in  his  possession  and 
which  check  said  Clyde  Hetrick  then  and 
there  falsely  pretended  was  genuine."  A 
copy  of  the  check  was  set  out  with  the  usual 
averments  charging  the  offense. 

The  state  produced  evidence  tending  to 
prove  the  following  facts:  That  on  the  29th 
day  of  September,  1900,  the  defendant  pre- 
sented to  the  Kansas  State  Bank  of  Over- 
brook  a  check  drawn  upon  that  bank,  sign- 
ed by  J.  M.  Eagon,  payable  to  the  order  of 
A.  C.  Cotes  and  Indorsed  with  the  name,  A. 
C.  Cotes.  Eagon  was  a  local  hog  buyer  who 
transacted  business  with  the  bank.  The 
cashier  addressed  the  defendant  as  "Mr. 
Cotes,"  and  said,  "You  are  a  stranger  here, 
are  you  not?"  He  answered  "Yes."  The 
cashier  paid  the  check,  not  knowing  the  man 
who  presented  it,  but  supposing  him  to  be  A. 
G.  Cotes,  the  payee.  The  money  having  been 
paid,  the  defendant  presented  another  check, 
the  one  described  In  the  information,  pur- 
porting to  have  been  drawn  on  the  Citizens' 
State  Bank  of  Pomona,  by  J.  Baldwin,  for 
$260,  payable  to  A.  C.  Cotes  or  bearer,  and 
asked  that  it  be  cashed.  The  cashier  made 
some  objections  to  paying  this  check,  but  the 
defendant  said  that  he  needed  $176  right 
away,  and  upon  his  indorsing  the  name  "A. 
C.  Cotes"  on  the  back  of  it,  the  cashier  paid 
to  him  $93.38,  which,  with  $81.62,  the  amount 
of  the  first  check,  made  up  the  $176,  and  the 
cashier  then,  gave  to  the  defendant  a  certif- 
icate of  deposit  for  the  balance,  amounting 
to  $166.62.  Soon  afterwards  the  defendant 
presented  at  the  First  National  Bank  In  the 
same  town,  a  check  purporting  to  have  been 
drawn  by  I.  Baxter  on  the  Peoples'  State 
Bank  of  Michigan  Valley,  for  $180,  payable 
to  John  Davis  or  order.  The  cashier  at  that 
bank  Inquired,  "You  are  John  Davis  1"  The 


•For  other  cases  see  same  topic  and  secUoa  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 

Digitized  by  Google 


384 


113  PACIFIC  REPORTER 


(Kan. 


defendant  answered  'Tea,*  and,  the  check 
being  handed  to  him  for  Indorsement,  wrote 
that  name  upon  the  back  of  It;  thereupon 
the  cashier  gave  him  a  certificate  of  depos- 
it for  a  part  of  the  amount.  These  transac- 
tions occurred  at  the  noon  hour,  and  the 
only  persons  present  were  the  defendant  and 
the  cashier  at  each  bank.  On  the  same  day, 
about  4  o'clock  in  the  afternoon,  the  two  cer- 
tificates of  deposit  were  found  by  the  road- 
side, lying  or  folded  together.  This  was  on 
the  road  between  Overbrook  and  the  defend- 
ant's home,  which  was  about  nine  miles  dis- 
tant Three  days  afterwards  the  two  cash- 
iers called  at  the  defendant's  home  and  in- 
quired of  him  the  way  to  Michigan  Valley 
and  to  Pomona,  and  passed  on  to  the  home  of 
a  neighbor,  where  they  Inquired  whether 
Clyde  Hetrlck  lived  at  the  house  they  had 
Just  visited,  and  were  told  that  he  did.  They 
were  also  Informed  that  Hetrlck  had  taken 
hogs  to  Overbrook  on  the  day  4n  question. 
They  then  returned  to  Hetrlck's  home,  and 
asked  him  If  he  was  Clyde  Hetrlck,  and  if 
he  had  taken  hogs  to  Overbrook  on  the 
day  referred  to.  He  answered  both  questions 
In  the  anTTmatlve.  They  then  inquired  if 
he  had  sold  them  to  Eagon,  and  he  answer- 
ed "No."  They  inquired  the  name  of  the 
purchaser,  and  he  said  he  did  not  know. 
They  then  showed  him  one  of  the  checks, 
and  asked  him  to  write  his  name,  and  cer- 
tain letters  and  figures,  on  an  envelope, 
which  he  proceeded  to  do.  They  then  asked 
him  to  go  to  Michigan  Valley  and  straighten 
up  the  matter.  He  said  that  he  had  nothing 
to  settle,  and,  If  they  were  looking  for  the 
person  who  had  worked  a  check  on  them, 
they  had  come  to  the  wrong  place,  and  refus- 
ed to  go.  Each  of  the  cashiers  Identified  the 
defendant  as  the  man  who  had  presented  the  j 
checks  referred  to,  although  he  was  a  stran- 1 
ger  to  both  when  the  checks  were  presented. 
The  defendant  testified  that  about  nine 
months  previous  to  the  date  of  these  transac- 
tions he  had  sold  hogs  to  Mr.  Eagon,  taking 
a  check  therefor  payable  to  C.  E.  Hetrlck, 
which  had  been  paid  at  the  State  Bank; 
that  he  became  acquainted  with  the  cashier 
of  the  State  Bank  12  or  15  years  ago,  and 
knew  him  when  he  saw  him;  that  he  was 
acquainted  with  the  cashier  of  the  National 
Bank  and  bad  arranged  with  him  for  an 
extension  of  time  upon  a  note  payable  at 
that  bank;  that  he  had  been  in  Overbrook 
frequently,  and  especially  In  the  last  three 
or  four  years;  that  his  mother  and  brother 
were  depositors  in  the  State  Bank;  that  he 
did  not  present  either  of  the  checks  referred 
to,  and  was  not  in  either  bank  on  the  29th 
day  of  September,  1909,  the  day  upon  which 
they  were  presented.  He  testified  that  he 
took  four  hogs  to  Overbrook  on  the  morning 
of  the  29th  of  September,  and  sold  them  to 
a  stranger  whom  he  met  near  the  depot,  re- 
ceived $95  in  cash  for  them,  and  transferred 
them  from  his  wagon  to  the  wagon  of  the 
purchaser  then  standing  in  the  street,  and 


that  the  hogs  were  weighed  on  the  scales  at 
a  lumber  yard  by  himself  and  the  purchas- 
er, in  the  absence  of  the  owner  or  any  other 
person.  He  said  that  he  took  dinner  in 
town,  and  told  of  business  places  that  he  had 
visited  before  he  started  for  home  about  1 
o'clock,  and  said  that  he  had  never  seen  or 
heard  of  the  purchaser  of  the  hogs  since  the 
sale,  although  he  had  caused  search  and  in- 
quiry  to  be  made.  The  defendant  is  a  far- 
mer 29  years  of  age;  has.  lived  all  his  life 
in  the  vicinity  of  Michigan  Valley  and  Over- 
brook. He  owns  20  acres  of  land,  which  he 
cultivates  together  with  other  rented  land, 
and  also  owns  farming  Implements  and  live 
stock.  The  check  set  out  in  the  Information 
was  not  paid,  although  duly  presented  at 
the  bank  upon  which  it  was  drawn,  and  the 
$93.38  paid  upon  it  by  the  Kansas  State 
Bank  has  not  been  repaid.  Inquiries  have 
been  made  for  a  man  by  the  name  of  A.  C. 
Cotes,  but  no  such  person  has  been  found  nor 
heard  of. 

F.  M.  Harris  and  W.  S.  Jenks,  for  appel- 
lant F.  S.  Jackson,  Atty.  Gen.,  John  Mar- 
shall, Chas.  D.  Shukers,  and  A.  B.  Crum,  for 
the  State. 

BENSON,  J.  (after  stating  the  facta  as 
above).  Errors  are  assigned  relating  to  the 
admission  of  testimony  and  the  Instructions, 
and  in  sustaining  the  verdict  upon  the  evi- 
dence. 

The  alleged  Insufficiency  of  the  evidence 
relates  to  the  question  of  Identity.  In  the 
brief  for  the  defendant  it  is  said:  "The  de- 
fense was  simply  that  the  defendant  was 
not  the  right  man ;  if  some  one  else  had  de- 
frauded the  bank  it  was  not  Clyde  Hetrlck." 
The  fact  that  he  had  lived  all  his  life  in  the 
neighborhood  and  was  In  no  financial  straits ; 
that)  he  had  been  at  Overbrook  frequently 
and  would  likely  be  recognized  at  the  banks ; 
that  the  cashiers  appeared  to  be  so  uncertain 
that  they  inquired  of  a  neighbor  of  the  de- 
fendant whether  his  name  was  Clyde  Het- 
rlck ;  and  other  circumstances,  together  with 
the  ingenious  nature  of  the  scheme  as  un- 
folded by  the  state — are  urgently  Insisted  up- 
on as  reasons  why  the  positive  testimony  of 
the  cashier  of  the  State  Bank,  that  he  was 
the  man  who  presented  the  checks  and  ob- 
tained the  money  under  the  name  of  A.  C. 
Cotes,  should  not  be  believed.  All  these  mat- 
ters were  before  the  jury,  and  doubtless  were 
also  carefully  considered  by  the  court  on  the 
motion  for  a  new  trial.  This  court  can  only 
Inquire  whether  there  is  competent  evidence, 
which  if  believed,  sustains  the  verdict  "The 
credibility  of  witnesses  and  the  weight  of 
their  testimony,  if  competent  must  rest  with 
the  Jury  and  the  trial  court''  State  v.  Plum, 
49  Kan.  679,  31  Pac.  308.  This  rule  is  com- 
monplace in  the  Jurisdiction  of  this  state. 

An  alleged  error  in  the  admission  of  testi- 
mony is  based  upon  an  objection  to  the  fol- 
lowing question  propounded  to  the  proeecnt- 
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ing  witness:  "Would  yon  have  advanced  him 
the  $93  if  yon  had  not  believed  from  you/ 
conversation  with,  him  that  he  was  the  A.  C. 
Cotes  named  as  payee  in  that  check?"  The 
objection  was  that  the  question  was  "in- 
competent, irrelevant,  and  assuming  a  fact 
not  proven,"  and  was  overruled,  and  the  an- 
swer was  in  tbe  negative.  This  ruling  is 
complained  of.  The  fact  sought  for  was  the 
state  of  mind,  or  motive,  that  induced  the 
cashier  to  part  with  the  money.  The  pre- 
cise form  of  tbe  question  is  not  important, 
nnless  it  is  leading  and  suggestive.  A  con- 
dition or  state  of  mind  may  be  sbown  by  the 
accompanying  circumstances,  it  Is  true;  but 
it  may  also  be  shown  by  the  direct  testimony 
of  the  person  himself,  under  tbe  rule  stated 
in  Bice  v.  Rogers,  52  Kan.  207,  34  Pac.  796, 
approved  and  followed  In  State  v.  Kfrby,  62 
Kan.  436,  63  Pac.  752,  viz.:  "It  is  now  well 
settled  that  upon  an  Issue  of  fact  as  to 
whether  a  transfer  of  property  was  made  for 
the  purpose  of  hindering,  delaying,  or  de- 
frauding creditors,  it  is  competent,  wbere 
the  one  wbo  transfers  Is  a  witness,  to  inquire 
of  him  whether  in  making  the  transfer  he 
intended  to  hinder,  delay,  or  defraud  his 
creditors."  Bice  v.  Rogers,  52  Kan.  207,  34 
Pac.  796.  "The  prosecutor,  when  examined 
as  a  witness,  may  testify  that  be  believed 
the  pretenses,  and,  confiding  in  their  truth, 
was  induced  thereby  to  part  with  his  money 
or  property."  In  re  Snyder,  Petitioner,  etc., 
17  Kan.  542.  It  has  been  held  proper  to  in- 
quire of  a  witness,  "What  induced  you  to 
sign  the  papers?"  (in  an  action  for  false  rep- 
resentations). Knight  v.  Peacock,  116  Mass. 
362.  In  another  case  of  the  same  nature, 
practically  the  same  question  was  held  ad- 
missible (Cfaarbonnel  v.  Seabury,  23  R.  I.  543, 
51  Atl.  206),  and  in  Milwaukee  B.  M.  Co.  v. 
Hamacek,  115  Wis.  422,  91  N.  W.  1010,  the 
question,  "Did  you  rely  upon  the  representa- 
tions?" was  held  to  be  proper.  The  rule  and 
tbe  reason  upon  which  it  is  founded  are 
stated  In  WIgmore  on  Evidence,  §  581,  and 
Jones  on  Evidence,  1 167.  Among  other  illus- 
trative cases  are  Armstrong  v.  People,  70  N. 
Y.  38;  Ferguson  v.  State,  71  Miss.  805,  15 
South.  66,  42  Am.  St  Rep.  492 ;  Com.,  to  Use, 
v.  Julius  et  al.,  Appellants,  173  Pa.  322,  34 
Atl.  21 ;  Brown  v.  State,  127  Wis.  193,  106 
N.  W.  536. 

Objection  was  also  made  to  the  testimony 
showing  tbe  transaction  in  the  National 
Bank.  Counsel  frankly  say  that  evidence  of 
statements  to  other  persona  similar  to  those 
upon  which  the  money  was  obtained  is 
competent,  but  that  it  was  error  to  allow 
proof  "of  the  fruits  of  such  statements," 
viz„  of  the  giving  of  a  certificate  of  deposit 
by  the  other  banker.  This  was  admissible, 
in  connection  with  the  evidence  that  the  two 
certificates  were  found  by  the  roadside  to- 
gether, on  the  same  day  and  soon  after  they 
were  obtained,  as  a  circumstance  tending  to 


show  that  the  same  man  made  the  represen- 
tations at  both  banks.  Proof  of  a  collateral 
offense  may  be  relevant,  in  order  to  identify 
a  defendant.  Wharton's  Cr.  Ev.  (8th  Ed.) 
I  47.  It  is  relevant  to  show  that  the  defend- 
ant has  made  similar  pretenses  at  another 
time  and  place.  Jones  on  Ev.  §  145.  Facts 
relevant  to  the  issue  are  not  excluded  mere- 
ly because  they  tend  to  prove  another  offense. 
State  v.  Adams,  20  Kan.  311;  State  v. 
Franklin,  69  Kan.  798,  77  Pac.  588;  State 
v.  Cooper,  83  Kan.  385,  111  Pac.  428.  The  ad- 
mission of  the  evidence  did  not  conflict  with 
the  familiar  rule  that  proof  of  another  crime, 
having  no  connection  with  the  one  for  which 
the  accused  Is  being  tried,  is  inadmissible. 

It  is  also  insisted  that  the  cross-examina- 
tion of  a  witness  for  the  state  was  too  strict- 
ly limited,  but  this  objection  appears  to  be 
without  merit 

Complaint  is  made  because  the  court  in 
instructing  f  he  jury  concerning  the  proof 
of  the  falsity  of  the  representations  set  out 
in  the  information,  stated  that  it  was  suffi- 
cient, if  "said  representations  and  pretenses, 
or  some  one  or  more  of  them,  were  untrue 
and  false,  and  known  to  be  so  by  the  defend- 
ant" This  was  said  In  immediate  connec- 
tion with  a  statement  of  the  other  elements 
of  the  crime,  and  the  proof  necessary  to  con- 
vict The  objection  is  to  the  use  of  the 
words  "or  some  one  or  more  of  them,"  which, 
It  Is  contended,  makes  the  instruction  erro- 
neous. This  contention  cannot  be  upheld. 
The  proof  of  one  pretense  within  the  statute, 
operative  In  inducing  the  payment  was  suffi- 
cient Wharton's  Cr.  Ev.  (8th  Ed.)  |  131. 
The  pretense  which  induced  the  payment 
need  not  be  the  sole  inducement  if  it  had  a 
controlling  influence.  State  v.  Brlggs,  74 
Kan.  377,  86  Pac.  447,  7  L  R.  A.  (N.  S.)  278. 
"It  is  sufficient  if  they  (the  false  pretenses) 
are  a  part  of  the  moving  cause,  and,  with- 
out them,  the  defrauded  party  would  not 
have  parted  with  his  property."  In  re  Snyd- 
er, Petitioner,  etc.,  17  Kan.  542.  The  lan- 
guage complained  of,  in  the  connection  In 
which  it  was  used,  and  as  a  part  of  the  en- 
tire charge,  was  not  misleading  or  erroneous. 

Upon  the  whole  record  we  find  no  error, 
and  the  judgment  is  affirmed.  All  the  Jus- 
tices concurring. 


COLLIER  v.  MONGER. 
(Supreme  Court  of  Kansas.    Feb.  11,  1911.) 

(Syllabus  ly  the  Court.) 

Mines  and  Minerals  (|  109*)  —  Drilling 
Oil  Well— Recovery  of  Pbice— Custom. 
C.  contracted  in  writing  with  M.  to  drill 
an  oil  well  for  M.,  and  fully  performed  the 
contract  so  far  as  appeared  by  the  express 
terms  thereof,  and,  after  the  failure  of  M.  on 
demand  to  pay  tbe  contract  price,  brought  suit 
to  recover  the  same.  M.,  to  show  that  the  ac- 
tion  was  prematurely   brought,   pleaded  and 
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proved  a  local  custom  which  required  C,  upon 
M.'a  furnishing  the  material  therefor,  to  case 
the  well.  It  appeared  by  the  evidence  that  M. 
had  neglected  and  refused  for  an  unreasonable 
length  of  time  to  furnish  the  material.  Held, 
that  such  neglect  and  refusal  did  not  postpone 
C.'s  right  of  recovery  under  the  contract 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  8  214;  Dec  Dig.  |  109.*] 

Appeal  from  District  Court,  Labette 
County. 

Action  by  Charles  P.  Collier  against  W.  L. 
Monger.  Judgment  for  plaintiff,  .and  defend- 
ant appeals.  Affirmed. 

S.  J.  Osborn  and  E.  I*  Burton,  for  appel- 
lant W.  D.  Atkinson,  for  appellee. 

SMITH,  J.  This  Is  the  second  appeal  of 
this  case  to  this  court  The  former  decision 
Is  reported  in  Collier  v.  Monger,  75  Kan.  550, 
89  Pac.  1011,  where  a  general  statement  of 
the  facts  and  Issues  Is  to  be  foujid.  This  ac- 
tion was  therein  remanded  for  a  new  trial, 
which  was  had,  and  from  the  judgment 
therein  .rendered  this  appeal  is  taken. 

On  the  retrial  the  defendant  offered  evi- 
dence to  establish  the  fact  and  the  jury 
found,  that  it  was  "the  general  custom  in  the 
Kansas  oil  field,  where  a  contractor  agreed  to 
drill  a  well  In  a  good  and  workmanlike  man- 
ner, that,  upon  being  furnished  the  casing, 
tubing,  and  packer,  it  was  his  duty  to  set 
such  casing,  tubing,  and  packer  so  as  to  keep 
out  the  salt  water  from  gas-bearing  sand." 
The  court  instructed  the  jury,  in  effect,  that 
if  they  found  that  this  was  the  recognized 
custom,  the  custom  was  to  be  read  Into  the 
contract  and  embraced  in  the  provision, 
"The  said  second  party  agrees  to  do  the  drill- 
ing in  good  workmanlike  manner  or  no  pay." 
The  evidence  showed  that  the  drilling  was 
finished  and  the  well  brought  In  October  12, 
1904,  that  appellee  made  demand  for  his  pay 
Immediately,  and,  not  being  paid,  he  brought 
the  action  November  3,  1904,  that  the  appel- 
lant did  not  furnish  the  casing  until  Decem- 
ber 27,  1904,  and  the  appellee  Immediately 
placed  It  in  the  well.  On  these  facts  the 
court  gave  instruction  No.  7,  which  reads: 
"(7)  If  you  find  and  believe  from  the  fair 
weight  of  the  evidence  herein  that  plaintiff, 
Charles  P.  Collier,  drilled  a  well  on  the  lands 
as  directed  by  defendant,  and  to  a  depth  of 
765  feet,  and  that  such  drilling  was  done  In 
a  good  and  workmanlike  manner,  as  you 
may  find  that  phrase  to  mean,  from  the  evi- 
dence herein,  and  that  at  that  depth  a  good 
flow  or  quantity  of  gas  was  struck,  that  plain- 
tiff finished  the  drilling  of  such  well  on  the 
12th  day  of  October,  1904,  and  you  further  find 
and  believe  from  the  evidence  that  It  was 
the  duty  of  defendant  to  furnish  all  casing, 
packer,  tubing,  and  other  material  on  the 
ground,  and  that  said  defendant  failed  and 
refused  to  furnish  the  needed  material  and 
appliances  within  a  reasonable  time  after 


plaintiff  had  completed  the  drilling  of  the 
well,  then  you  are  instructed  that  defendant 
could  not  defeat  plaintiffs  right  to  recover, 
by  his  own  negligence,  and  your  verdict 
should  be  for  the  plaintiff." 

It  is  contended  that  the  court  in  giving  this 
instruction  enlarged  the  issues  made  by  the 
pleadings,  which  is  technically,  but  not  sub- 
stantially, true.  To  sustain  the  appellant's 
contention  on  this  point  would  enable  him  to 
defeat  the  appellee's  cause  of  action  by  his 
own  failure  to  comply  with  the  custom, 
which  he  relied  upon  as  a  defense.  Both  the 
statute  and  the  custom  requires  him  to  fur- 
nish the  casing  and  material,  and  the  In- 
struction only  holds  him  to  the  performance 
of  that  duty  within  a  reasonable  time;  and, 
hi  finding  for  the  plaintiff,  the  jury  neces- 
sarily found  that  he  did  not  furnish  the  cas- 
ing and  material  in  a  reasonable  time.  The 
custom  was  pleaded  as  a  defense  and  was 
proven  to  the  satisfaction  of  the  jury.  It  re- 
quired the  appellant  to  furnish  the  tubing 
and  material  antecedent  to  the  installing  of 
the  same  by  the  appellee,  and  It  could  not 
avail  the  appellant  as  a  defense  unless  it  ap- 
peared that  he  had  timely  performed  the  an- 
tecedent requirement 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 


CRELLT  v.  MISSOURI  &  KANSAS  TELE- 
PHONE CO. 
(Supreme  Court  of  Kansas.   Feb.  11,  1911.) 

(Byllabut  ly  the  Court.) 
Corporations  (8  492*)— Assault  BY  Fork- 
man— Liability  of  Master. 

A  local  manager  of  a  telephone  company 
demanded  of  an  operator  of  the  company  who 
was  about  to  quit  the  service  that  she  sign  a 
voucher  for  the  compensation  due  her,  and, 
when  she  refused  to  sign  the  voucher,  he  vio- 
lently assaulted  and  beat  her.  Held,  in  an  ac- 
tion brought  by  her  against  the  telephone  com- 
pany to  recover  damages  for  the  assault  and 
resulting  injuries,  that  the  assault  and  use  of 
force  by  the  local  manager  to  procure  the  sign- 
ing of  the  voucher  was  not  within  the  scope  of 
his  employment,  and  the  telephone  company 
was  therefore  not  liable  for  his  wrongful  acts. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  8  1903 ;  Dec.  Dig.  8  492.* J 

Appeal  from  District  Court,  Crawford 
County. 

Action  by  Mattle  Crelly  against  the  Mis- 
souri &  Kansas  Telephone  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed, with  directions. 

Gleed,  Hunt,  Palmer  &  Gleed,  for  appel- 
lant B.  S.  Gaitakill,  W.  J.  True,  and  J.  J. 
Campbell,  for  appellee. 

JOHNSTON,  a  J.  This  was  an  action  by 
Mattle  Crelly  to  recover  damages  from  the 
Missouri  &  Kansas  Telephone  Company  for 
injuries  resulting  from  a  violent  assault 
made  upon  her  by  El  S.  Casen,  the  local 
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manager  of  the  company  at  Pittsburg,  Kan. 

She  alleges  that  Casen  was  local  manager 
with  authority  to  supervise  and  control  the 
business  of  the  company  at  Pittsburg,  in- 
cluding authority  to  employ  and  discharge 
the  servants  of  the  company  in  that  office,  in- 
cluding herself,  who  was  acting  as  chief 
operator,  and  that  on  October  25,  1907,  while 
she  was  in  the  employment  of  the  company, 
Casen  came  into  the  office  and  commanded 
her  to  sign  a  salary  voucher,  which  she  de- 
clined to  do  until  she  could  figure  out  the 
amount  actually  due  her,  and,  after  another 
demand  and  refusal,  he  struck  her  upon  the 
chest  with  great  force  and  violence,  then 
shoved  her  seven  or  eight  feet,  and  ordered 
her  from  the  room;  that,  as  she  left  the 
room,  he  struck  her  several  blowB  on  the 
back  and  shoulders,  and  would  have  pushed 
her  down  the  stairway  leading  to  the  street 
but  for  the  interference  of  other  employes  of 
the  company.  The  answer  of  the  company 
was  a  general  denial,  and  also  that  Casen 
was  not  authorized  to  do  the  acts  com- 
plained of,  and  that,  if  such  acts  were  com- 
mitted, he  did  not  act  as  its  agent  or  serv- 
ant. The  averment  that  Casen  was  not  act- 
ing for  the  company  in  assaulting  and  beat- 
ing appellee,  or  with  its  authority,  was  veri- 
fied. The  testimony  of  appellee  in  a  general 
way  sustained  the  allegations  of  her  petition. 
It  appeared  that  she  had  learned  from  the 
district  manager  at  Joplin  that  she  was  to 
be  discharged,  and  that  shortly  afterwards, 
while  she  was  preparing  to  leave,  Casen 
asked  her  to  sign  the  voucher.  When  she  re- 
fused, he  struck  her  with  his  fist,  and  then 
she  struck  him  with  her  umbrella,  and,  fol- 
lowing this,  he  violently  shoved  her  through 
a  door,  and  she,  In  turn,  kicked  him.  He 
continued  to  push  and  strike  her  until  an- 
other employe  interfered.  Among  other  spe- 
cial findings  the  following  were  returned: 
"Q.  Did  Casen  assault  Miss  Crelly  because 
she  refused  to  sign  the  voucher?  A.  He  did. 
Q.  Were  the  plaintiff's  injuries  due  to  the 
assault  occasioned  and  caused  by  her  refusal 
to  slen  the  voucher?  A  Yes."  In  a  general 
verdict  the  Jury  awarded  the  damages  to  ap- 
pellee in  the  sum  of  $1,470. 

The  telephone  company  appeals,  and  raises 
the  question  whether  on  the  pleading  and  the 
plaintiff's  own  testimony  it  can  be  held  re- 
sponsible for  the  assault  of  Casen  upon  ap- 
pellee, and  liable  for  the  resulting  injuries, 
it  is  argued  that,  accepting  her  testimony  as 
true,  the  assault  of  Casen  had  no  necessary 
or  legal  relation  to  his  authority  from  the 
company  or  his  duty  to  it  The  contention  is 
that  the  assault,  whatever  may  have  been 
the  occasion  or  provocation,  did  not  tend  to 
further  any  business  or  purpose  of  the  com- 
pany, and  was  not  one  of  the  methods  or 
things  which  came  hi  the  line  of  Casen's  duty 
or  any  Interest  which  he  was  employed  to 
promote,  and  that  the  assault  was  a  personal 
wrong  of  Casen,  for  which  he  alone  is*  re- 
sponsible. The  general  rule  is  that  the  mas- 
ter Is  responsible  for  the  acts  of  his  servants 


done  in  the  execution  of  the  master's  busi- 
ness and  within  the  scope  of  his  employment. 
It  is  not  enough  to  exempt  the  master  that 
the  act  is  willful  or  malicious,  or  in  excess 
of  the  authority  expressly  conferred.  If  the 
tortious  act  is  done  while  the  servant  is  act 
bag  in  behalf  of  his  master  and  within  the 
scope  of  his  employment,  the  master  will  be 
responsible,  although  the  act  may  be  willful 
and  wanton.  The  act,  as  in  this  instance, 
may  have  been  done  while  the  servant  was 
in  the  master's  service,  but  unless  it  was 
expressly  or  impliedly  authorized,  or  within 
the  scope  of  the  employment,  the  servant 
alone  is  responsible.  The  question  of  diffi- 
culty is  whether  the  wrongful  act  is  within 
the  scope  of  the  employment,  and  the  con- 
trariety of  judicial  opinion  in  cases  brought 
to  our  attention  arises  largely  from  the  appli- 
cation of  this  test  Here  Casen  was  in  the 
employ  of  the  company,  and  was  acting  for 
it  when  he  asked  appellee  to  sign  the  vouch- 
er; but  did  the  obtaining  of  the'  signature 
to  the  voucher  contemplate  the  use  of  any 
force,  or  can  It  be  said  that  an  assault  had 
any  natural  or  necessary  relation  to  the  au- 
thority conferred  at  the  time  of  his  employ- 
ment? The  case  is  quite  similar  in  its  facts 
to  Hudson  v.  M.,  K.  &  T.  Ry.  Co.,  16  Kan. 
470.  r  The  third  paragraph  of  the  syllabus  of 
that'  case  reads:  "Where  it  appears  that 
plaintiff  was  authorized  to  receive  freight 
for  certain  parties,  and,  in  pursuance  thereof, 
went  to  the  depot  of  defendant,  and  there 
demanded  the  same  of  the  agent  who  was  in 
charge  of  the  depot  and  authorized  to  receive 
and  deliver  freight  and  while  so  demanding 
it  the  said  agent  made  an  assault  upon  him, 
and  It  does  not  appear  that  the  said  assault 
was  made  in  ejecting  or  attempting  to  eject 
plaintiff  from  the  depot  or  in  preventing  or 
attempting  to  prevent  him  from  committing 
any  injury  to  the  property  of  the  defendant, 
or  from  transgressing  any  rules  for  the  reg- 
ulation of  its  depot  and  the  transaction  of 
its  business,  held,  that  It  did  not  appear 
that  the  company  was  liable  for  the  assault 
and  that  only  the  agent  who  actually  made 
it  was  liable."  In  the  course  of  the  decision 
Mr.  Justice  Brewer  tersely  stated  that: 
"Trotter  was  employed  to  deliver  freight 
Plaintiff  came  and  demanded  freight  Trot- 
ter replied  to  his  demands  with  an  assault 
Was  such  assault  in  the  course  of  Trotter's 
employment?  Did  it  grow  out  of  any  serv- 
ice he  was  engaged  In,  or  was  it  in  the  line 
of  his  duty?  It  seems  to  us  that  it  was 
clearly  disconnected  therefrom,  and  a  mere 
volunteer  assault  True,  the  employment 
may  have  given  the  opportunity  and  occa- 
sion, but  it  was  not  an  act  which  in  any 
fair  sense  the  company  could  have  been  said 
to  have  employed  him  to  do,  or  to  have  an* 
tldpated  that  he  would  do,  nor  an  act  which 
was  the  act  of  the  company."  The  assault 
of  Casen  did  not  grow  out  of  the  service  ho 
was  employed  to  perform,  and  was  not  an 
act  which  the  company,  or  any  one  else, 
would  have  anticipated  that  he  would  do.  It 
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was  not  a  case  of  enforcing  discipline  or  pre- 
serving order  In  the  office,  and  was  not  one 
which  contemplated  the  use  of  force.  The 
jury  found  that  the  assault  was  made  by 
Casen  because  appellee  refused  to  sign  the 
voucher.  No  circumstances  indicate  that  the 
company  contemplated  the  use  of  force  to  ob- 
tain signatures  to  vouchers,  nor  anything  to 
show  any  connection  between  the  assault 
and  any  duty  which  devolved  on  him. 

In  the  Hudson  Case  the  court  used  this 
Illustration:  "A  party  goes  into  a  store  to 
purchase  goods,  and  is  rightfully  there.  He 
makes  an  inquiry  as  to  the  price  of  an  arti- 
cle of  a  clerk  behind  the  counter,  who  in 
reply  takes  a  weight  and  knocks  him  down 
with  it.  Can  this  be  said  to  be  an  act  which 
the  proprietor  contemplated  when  he  em- 
ployed the  clerk?  That  It  was  in  the  line 
of  the  clerk's  employment,  and  therefore  the 
employer  was  responsible?  But  the  cases 
are  parallel.  The  employment  in  each  fur- 
nishes the  opportunity  and  occasion;  but  In 
each  the  act  is  not  one  the  agent  was  em- 
ployed to  perform,  nor  within  the  scope  of 
his  employment"  In  Mirick  v.  Suchy,  74 
Kan.  717,  87  Pac.  1141,  it  was  held  that  the 
master  is  not  liable  for  acts  outside  the 
scope  of  employment,  although  the  act  was 
intended  to  promote  the  master's  Interest.  In 
26  Cyc.  1525,  it  Is  said:  "The  test  Is  not  the 
character  of  the  act  nor  whether  it  was  done 
during  the  existence  of  the  master's  employ- 
ment; but  whether  the  injury  complained  of 
waa  committed  by  the  authority  of  the  mas- 
ter expressly  conferred  or  fairly  implied  In 
the  nature  of  the  employment  and  the  duties 
incident  thereto."  The  case  of  Collette  v. 
Rebori,  107  Mo.  App.  711,  82  S.  W.  552,  in- 
volved  the  liability  of  one  who  sent  another 
to  collect  a  bill  and  the  collector  assaulted 
the  debtor  because  he  refused  to  pay.  It  was 
said:  "The  best  considered  cases  hold  that 
the  master  Is  liable  to  third  persons  for  the 
negligent,  fraudulent,  or  tortious  acts  of  his 
agents  or  servants  when  it  is  shown  that 
the  agent  or  servant  was  acting  within  the 
scope  of  his  employment,  and  that  the  act 
complained  of  was  done  as  a  means  or  for 
the  purpose  of  doing  the  work  assigned  him 
by  the  master.  To  assault  and  beat  a  cred- 
itor is  not  a  recognized  or  usual  means  re- 
sorted to  for  the  collection  of  a  debt,  nor  is 
It  one  likely  to  bring  about  a  settlement  of 
a  disputed  account." 

And  so  we  might  say  here  that  to  assault 
or  beat  a  telephone  operator  is  not  a  recog- 
nized or  usual  way  of  procuring  her  signa- 
ture to  a  voucher  on  which  to  draw  the 
wages  due  to  her.  There  are  many  cases  bear- 
ing upon  the  question  Involved,  and  the  fol- 
lowing are  a  few  of  those  which  tend  to 
support  the  view  that  the  assault  did  not  per- 
tain to  the  duty  of  Casen  nor  come  within 
the  scope  of  his  employment:  Sachrowitz  v. 
A.  T.  &  S.  F.  Rid.  Co.,  37  Kan.  212,  15  Pac. 
242;    Laird  v.  Farwell,  60  Kan.  512,  57  Pac. 


98;  Clark  v.  Folscroft,  67  Kan.  446,  73 
Pac.  86;  Dolan  v.  Hubinger,  109  Iowa,  408, 
80  N.  W.  514;  Henry  v.  Railroad  Co.,  139 
Pa.  289,  21  Atl.  157;  McCann  v.  Tillinghast, 
140  Mass.  327,  5  N.  E.  164;  Stone  v.  Hills, 
45  Conn.  44,  29  Am.  Rep.  635;  Chicago  City 
Ry.  Co.  v.  Mogk,  44  111.  App.  17;  Holler  v. 
Ross,  68  N.  J.  Law,  324,  53  Atl.  472,  59  L.  R. 
A.  943,  96  Am.  St.  Rep.  546;  Sagers  v.  Nuck- 
olls, 3  Colo.  App.  95,  32  Pac.  187;  Vander- 
bilt  v.  Richmond  Turnpike  Co.,  2  N.  T.  479, 
51  Am.  Dec.  315;  Searle  v.  Parke,  68  N.  H. 
311,  34  Atl.  744;  Waaler  v.  Great  Northern 
Railway  Co.,  18  S.  D.  420,  100  N.  W.  1097, 
70  L.  R.  A.  731,  112  Am.  St  Rep.  794; 
Rounds  v.  Del.,  Lack.  &  West  R.  R.  Co.,  64 
N.  Y.  129,  21  Am.  Rep.  597;  Mali  v.  Lord, 
39  N.  Y.  381,  100  Am.  Dec.  448;  Meehan  v. 
Morewood,  52  Hun,  566,  5  N.  Y.  Supp.  710, 
also  126  N.  Y.  667,  27  N.  El  854;  Jones  v. 
St  Louis  N.  &  P.  Packet  Co.,  43  Mo.  App. 
398;  Cobb  v.  Simon,  124  Wis.  467,  102  N.  W. 
801;  Little  Miami  Railroad  Co.  v.  Wetmore, 
19  Ohio  St  110,  2  Am.  Rep.  373;  Wood  on 
Master  and  Servant  M  286,  307;  Lebatt  on 
Master  and  Servant  §  537;  1  Thompson  on 
Negligence,  §  527;  20  Am.  &  Eng.  Encyc  of 
L.  167.  The  cases  are  not  uniform  as  to 
what  acts  fall  within  the  Implied  authority 
conferred  on  servants  or  agents,  but  most 
of  those  cited  in  behalf  of  appellee  were 
where  the  business  or  employment  contem- 
plated the  enforcement  of  discipline  or  im- 
plied the  use  of  some  force,  and  the  rule  Is 
that  where  the  master  authorizes  force,  he  Is 
liable  for  excessive  force  or  the  abuse  of  the 
authority  given.  In  this  case  the  use  of 
force  did  not  pertain  to  the  business  intrust- 
ed to  Casen  by  the  company.  It  was  not  an 
Incident  of  the  authority  vested  In  him  to 
compute  what  was  due  operators,  and  to 
procure  their  signatures  to  vouchers,  and  we 
And  no  basis  In  the  pleadings  or  the  evidence 
which  would  Justify  a  holding  that  an  as- 
sault upon  an  operator  who  refused  to  sign  a 
voucher  came  within  the  implied  authority 
or  Casen,  or  can  in  any  sense  be  regarded 
as  within  the  scope  of  his  employment 

The  demurrer  to  the  evidence  should  have 
been  sustained,  and  the  judgment  will  there- 
fore be  reversed,  with  the  direction  to  sustain 
the  demurrer  to  the  evidence  of  appellee, 
and  enter  Judgment  in  favor  of  the  appellant 
All  the  Justices  concurring. 


STATE  v.  WEISS. 
(Supreme  Court  of  Kansas.   Feb.  11.  1911.) 

(Syllabus  by  the  Court.) 

1.  Intoxicating  Liquobs  (|  13*)— Pboiubi- 
tion  bt  Statute — Constitutional  Law. 
The  constitutional  amendment  forever  pro- 
hibiting the  manufacture  and  sale  of  intoxicat- 
ing liquors  in  this  state,  except  for  medical, 
scientific,  and  mechanical  purposes,  is  not  a  re- 
striction upon  the  power  of  the  Legislature  to 
prohibit  by  statute.    In  the  absence  of  such 
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amendment,  the  Legislature  would  possess  such 
power  and  its  authority  is  not  diminished  there- 
by. Sections  1  and  2  of  chapter  164  of  Laws 
of  1909,  making  it  unlawful  to  sell  intoxicating 
liquors  for  any  purposes,  upheld. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  f  15;  Dec.  Dig.  8  13.*] 

2.  Cbiminax,  Law  (|  878*)— Verdict— Suffi- 
ciency. 

Where  the  jury  has  been  out  some  time  and 
report  an  agreement  on  one  count  and  a  dis- 
agreement as  to  the  others,  and  the  court  an- 
nounced that  it  would  receive  such  verdict,  and 
did  receive  the  same,  held  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^Cent  Dig.  §§  2098-2101;   Dec.  Dig.  | 

Appeal  from  District  Court,  Sedgwick 
County. 

Michael  Weiss  was  convicted  of  violating 
the  prohibitory  law,  and  appeals.  Affirmed. 

Dale  &  Amldon,  for  appellant  F.  S.  Jack- 
son, Atty.  Gen..  W.  A.  Ayres,  and  George  Mo 
Gill,  for  the  State. 

WEST,  J.  Appellant  was  charged  in  13 
counts  of  an  information  with  the  sale  of 
intoxicating  liquor,  and  in  the  fourteenth 
with  maintaining  a  nuisance.  Seven  counts 
were  eliminated  by  dismissal,  leaving  six 
for  selling  and  one  for  maintaining  a  nui- 
sance. After  the  Jury  had  been  out  some 
time,  but  during  the  day  on  which  the  trial 
began,  they  reported  an  agreement  on  the 
fourteenth  and  a  disagreement  as  to  the  oth- 
er counts,  and  the  court  announced  that  if 
would  receive  such  a  verdict,  to  which  the 
defendant  objected.  No  finding  was  made 
by  the  court  as  to  the  disagreement,  but 
the  verdict  stated  that  the  Jury  did  not 
agree  on  the  fifth,  sixth,  seventh,  eighth, 
ninth,  and  tenth  counts.  Motion  for  new* 
trial  was  overruled,  and  sentence  pronounced 
under  the  fourteenth  count 

Appellant  urges  that  the  announcement  by 
the  court  that  such  a  verdict  would  be  re- 
ceived amounted  to  a  suggestion  to  the  jury 
that  a  record  thereof  be  made  in  the  ver- 
dict, thus  making  possible  a  future  pros- 
ecution. As  no  question  of  former  Jeopardy 
or  acquittal  arises  here,  it  Is  not  necessary' 
to  discuss  what  effect  the  verdict  and  dis- 
charge of  the  Jury  may  have  upon  a  further 
prosecution,  should  such  be  attempted,  but 
see  State  v.  Allen,  59  Kan.  758,  54  Pac.  1060 ; 
State  r.  Klauer,  70  Kan.  384,  78  Pac.  802. 
There  was  no  error  in  thus  receiving  the 
verdict  The  serious  contention  is  that  chap- 
ter 164,  Laws  1909,  Is  void  because  in  con- 
flict with  the  prohibitory  amendment;  that 
the  sections  of  the  act  relating  to  sales  are 
void  for  this  reason,  and,  being  Inseparably 
connected  with  the  nuisance  section,  their 
frailty  attaches  to  that  also.  It  Is  argued 
that  the  constitutional  prohibition  of  the 
"manufacture  and  sale  of  intoxicating  liq- 
uors, except  for  medical,  scientific,  and  me- 
chanical purposes"  (article  15,  |  10),  Is 
equivalent  to  a  mandate  directing  the  Leg- 


islature not  to  interfere  with  such  manufac- 
ture and  sale  for  the  three  excepted  pur- 
poses. But  we  regard  the  amendment  as  a 
prohibition  upon  personal  conduct,  not  upon 
legislative  action  further  than  upon  any  at- 
tempt to  legalize  sales  for  beverage  purpos- 
es. Without  the  amendment  the  Legislature 
would  have  power  to  prohibit  the  manufac- 
ture and  sale  of  Intoxicating  liquors  (Hang 
y.  Glllett  14  Kan.  140 ;  Kldd  v.  Pearson,  128 
U.  S.  1,  9  Sup.  Ct  6,  32  L.  Ed.  346;  Farm- 
ville  v.  Walker,  101  Va.  323,  43  S.  E  558, 
61  L.  R.  A.  125,  99  Am.  St.  Rep.  870;  Hart 
v.  State,  87  Miss.  171,  39  South.  523,  112 
Am.  St.  Rep.  437;  City  of  New  Orleans  v. 
Smythe,  116  La.  685,  41  South.  33,  6  L.  R. 
A.  [N.  S.]  722,  114  Am.  St  Rep.  566;  Cook 
v.  Marshall  County,  119  Iowa,  384,  93  N.  W. 
372,  104  Am.  St  Rep.  283),  and  certainly  the 
amendment  has  not  diminished  such  power 
unless  as  counsel  suggest  It  means  "that  the 
manufacture  and  sale  of  intoxicating  liquors 
shall  be  forever  prohibited  in  this  state,  but 
that  this  restriction  shall  not  apply  to  liq- 
uors used  for  medical,  scientific,  and  me- 
chanical purposes."  We  are  unable  to  con- 
strue the  language  of  the  amendment  as  a 
grant  of  power,  for  without  it  the  Legisla- 
ture might  have  provided  a  license  system 
or  might  have  suppressed  the  traffic.  Our 
attention  Is  called  to  the  language  of  Mr. 
Justice  Brewer  In  the  Prohibitory  Amend- 
ment Case,  24  Kan.  723,  that  "license  has 
limitations,  restraints  and  penalties";  but 
he  was  here  giving  the  minority  and  not  the 
controlling  view  of  the  court,  and  In  the  pre- 
ceding paragraph  the  majority  opinion  was 
stated  that:  "The  amendment  has  simply 
enlarged  and  increased  these  restrictions.  It 
permits  the  sale  for  certain  purposes.  It 
thus  without  abrogating  penalties  simply 
puts  additional  limitations  upon  the  sale. 
Before  the  amendment  and  under  the  dram- 
shop act  the  licensed  dealer  might  sell  to 
adults  not  habitual  drunkards  upon  secular 
days  not  devoted  to  special  purposes.  Un- 
der the  amendment  such  licensed  dealer  may 
still  sell,  but  only  for  certain  purposes.  The 
right  to  sell  remains.  The  conditions  of  li- 
cense continue.  The  only  change  Is  In  the 
limitations  upon  the  purposes  for  which  the 
sale  may  be  made.  My  Associates  think  this 
the  sounder  argument  and  the  true  construc- 
tion." 

In  Re  Holcomb,  21  Kan.  628,  634,  the  ques- 
tion arose  whether  an  act  attaching  terri- 
tory as  yet  not  divided  Into  counties  to  an 
adjoining  district  for  judicial  purposes  was 
within  the  general  powers  granted  to  the 
Legislature,  or  In  conflict  with  any  constitu- 
tional provision.  Section  14  of  article  3  of 
the  Constitution  provides  that  "judicial  dis- 
tricts *  *  *  shall  be.  formed  of  compact 
territory  and  bounded  by  county  lines."  The 
act  attached  undivided  territory  to  the  coun- 
ty of  Ford  for  Judicial  purposes,  and  it  was 


•For  other  eases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Google 


390 


113  PACIFIC 


REPORTER 


(Kan. 


argued  that  this  was  In  violation  of  this  sec- 
tion of  the  Constitution,  bnt  the  court  said: 
"It  is  true  the  Constitution  nowhere  in  terms 
authorizes  the  attaching  of  such  territory, 
but  it  is  also  true  that  it  nowhere,  directly 
or  indirectly,  prohibits  such  attaching;  and, 
if  there  be  no  prohibition  directly  or  by  im- 
plication, then  the  act  is  within  the  general 
grant  of  legislative  power."  In  Prouty  v. 
Stover,  11  Kan.  236,  256,  it  was  said  that: 
To  declare  a  law  void  as  conflicting  with  an 
express  provision  of  the  Constitution,  the 
conflict  must  be  clear.  So  say  all  the  au- 
thorities. None  the  less  clear  must  the  con- 
flict be  when  it  is  conceded  that  no  express 
provision  has  been  violated,  and  only  claim* 
ed  that  some  negation  must  be  implied  from 
the  affirmative  language  of  the  Constitution 
which  is  irreconcilable  with  the  law."  Also 
(page  255  of  11  Kan.)  that:  "All  legislative 
power  is  vested  in  the  Legislature.  Prescrib- 
ing the  rules,  manner,  and  requisites  of  elec- 
tions Is  a  legislative  act  There  is  no  ex- 
press constitutional  inhibition.  Implied  In- 
hibitions are,  it  is  true,  equally  potent;  but 
their  existence  must  be  equally  evident."  In 
Ratcliffe  v.  Stockyards  Co.,  74  Kan.  1,  16,  86 
Pac.  150,  155, 16  L  E.  A.  (N.  S.)  834,  118  Am. 
St.  Rep.  298,  the  true  rule  as  to  legislative 
power  in  this  state  is  announced:  "The  Leg- 
islature represents  the  people  of  the  state, 
and  there  are  no  limits  upon  the  power 
which  that  body  may  exercise,  except  such 
as  may  be  found  in  the  Constitution  Itself 
or  in  the  federal  Constitution." 

Counsel  call  attention  to  Atchison  Street 
Ry.  Co.  v.  Mo.  Pac.  Ry.  Co.,  31  Kan.  660,  3 
Pac  284,  where,  in  speaking  of  section  16  of 
the  Bill  of  Rights,  "No  person  shall  be  im- 
prisoned for  debt  except  in  cases  of  fraud," 
it  was  said  that  this  limits  the  power  of 
the  Legislature,  and  no  act  of  that  body  can 
be  sustained  which  conflicts  therewith.  This 
is  doubtless  true,  but  it  would  not  do  to  say 
that  this  declaration  compels  the  Legislature 
to  imprison  for  debt  In  case  of  fraud,  or 
that  the  exception  of  cases  of  fraud  amounts 
to  a  command  thus  to  Imprison.  Here  is 
found  an  express  prohibition  upon  imprison- 
ment for  debt  except  in  one  case,  but  doubt- 
less In  the  excepted  case  the  Legislature  is 
still  free  to  imprison  or  not,  as  it  may  deem 
proper.  But  this  question  Is  settled  by  the 
decision  in  State  v.  Durein,  70  Kan.  13,  80 
Pac.  987,  where  the  constitutionality  of  the 
statute  in  question  was  thoroughly  consider- 
ed. This  was  affirmed  by  the  Supreme  Court 
of  the  United  States.  Durein  v.  State,  208 
U.  S.  613,  28  Sup.  Ct  567,  52  L.  Ed.  645. 
Judge  Pollock  of  this  federal  district  recent- 
ly had  the  question  under  consideration  in 
Harrison  v.  Taggart,  and  held  that  it  is  no 
longer  open  for  decision  in  view  of  the  Du- 
rein Case. 

The  Judgment  of  the  trial  court  Is  affirm- 
ed.  All  the  Justices  concurring. 


WEBDMAN  v.  FOWLER, 
(Supreme  Court  of  Kansas.   Feb.  U,  1911.) 

(Syllabus  by  the  Court.) 

L  Juooment  ft  585*)— Res  Judicata. 

A  judgment,  in  an  action  against  the  guard- 
ian of  an  insane  person,  quieting  the  title  of 
the  grantee  in  a  guardian's  deed  to  lands  de- 
scribed therein,  which  judgment  remains  in  full 
force  and  effect,  is  a  bar  to  an  action  by  the 
guardian  to  set  aside  the  deed  on  the  ground 
that  it  was  procured  by  fraud. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  SS  1084,  1085,  1092-1095;  Dec.  Dig. 
S  585.*] 

2.  Judgment  (J  489*)— Collateral  Attack- 
Jurisdiction. 

The  only  fraud  that  can  be  relied  upon  to 
avoid  a  judgment  in  a  collateral  attack  is  fraud 
which  inheres  in  the  judgment  and  which  af- 
fects the  jurisdiction.  Bleakley  v.  Barclay.  75 
Kan.  462,  89  Pac  906,  10  L.  R,  A.  (N.  S.)  230. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Dec.  Dig.  f  489.*] 

Appeal  from  District  Court,  Kingman 
County. 

Action  by  Z.  8.  Weedman,  guardian  of 
Sarah  C.  Swlney,  against  Charles  Fowler. 
On  the  death  of  the  ward,  the  action  was 
revived  in  the  name  of  Catharine  Weedman, 
her  heir  at  law.  Judgment  for  defendant, 
and  plaintiff  appeals.  Affirmed. 

J.  Q.  Jenkins,  J.  H.  Connaughton,  W.  M. 
Ready,  and  J.  M.  Ready,  for  appellant 
George  L.  Hay,  for  appellee. 

PORTER,  J.  Action  to  set  aside  a  guard- 
ian's deed.  It  was  originally  brought  by 
Z.  S.  Weedman,  as  guardian  of  Sarah  a 
Swlney,  a  person  of  unsound  mind.  The  de- 
fendant had  judgment  Thereafter  Sarah 
C.  Swlney  died,  and  the  action  was  revived 
in  the  name  of  Catharine  Weedman,  her  only 
heir  at  law,  who  appeals. 

W.  L.  Swlney  died  November  17,  1905, 
Intestate;  his  only  heir  being  his  widow, 
Sarah  C.  Swiney.  For  some  time  prior  to 
his  death  he  was  in  partnership  with  the 
defendant  Fowler,  in  the  grain,  coal,  and 
live  stock  business,  and  was  also  possessed 
of  property  which  he  owned  Individually. 
The  probate  court  of  Kingman  county  ap- 
pointed G.  L.  Baker  administrator  of  the  es- 
tate, and  about  the  same  time  the  defendant 
Fowler,  filed  his  bond  as  surviving  partner 
and  proceeded  to  administer  the  partner- 
ship estate.  Thereafter,  and  In  February, 
1906,  Sarah  C.  Swiney  was  adjudged  insane, 
and  the  probate  court  of  Sedgwick  county 
appointed  her  brother,  Z.  S.  Weedman,  her 
guardian. 

The  petition  alleged  that  the  defendant 
had  made  false  representations  to  the  ad- 
ministrator and  to  the  plaintiff  as  guardian. 
Claiming  to  be  the  owner  of  an  undivided 
one-half  interest  in  certain  real  estate  which 
stood  In  the  name  of  W.  L.  Swlney  at  the 
time  of  his  death  when,  in  fact  the  defend- 
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ant  had  no  Interest  therein;  that  the  state- 
ments were  made  for  the  purpose  of  de- 
frauding the  estate  and  of  cheating  the  widow 
out  of  her  interest  therein;  that  the  ad- 
ministrator believed  the  statements  and  en- 
tered into  an  agreement  with  the  defendant 
to  procure  from  the  plaintiff  a  guardian's 
deed  for  the  real  estate;  that  the  plaintiff, 
relying  upon  the  truth  of  the  statements, 
filed  his  petition  in  the  probate  court  of 
Sedgwick  county  for  leave  to  sell  his  ward's 
interest  in  the  real  estate;  and  that  an 
order  of  sale  was  issued  in  pursuance  of 
which  he  had  conveyed  the  same  by  guard- 
ian's deed  to  the  defendant  The  petition 
then  alleged  that  the  order  of  sale  was 
void  by  reason  of  the  false  representations 
made  by  the  defendant  and  relied  upon  by 
the  plaintiff ;  that  there  was  no  consideration 
actually  paid  for  the  deed;  that  the  consider- 
ation of  $1,500  named  therein  was  placed 
there  without  the  knowledge  or  consent  of 
the  plaintiff  and  for  the  purpose  of  showing 
compliance  with  the  law  requiring  the  sale 
to  bring  three-fourths  of  the  appraised  val- 
ue. A  copy  of  the  guardian's  deed  was  at- 
tached to  the  petition,  and  there  was  a 
prayer  that  it  be  set  aside.  The  answer 
pleaded  a  former  adjudication  and  alleged 
that  all  the  matters  and  differences  between 
the  parties  had  been  finally  determined  in  an 
action  brought  by  the  defendant  as  plain- 
tiff in  the  district  court  of  Kingman  county 
against  G.  L.  Baker,  administrator,  and  the 
plaintiff  as  guardian  to  quiet  the  defendant's 
title  to  the  real  estate  described  in  the  guard- 
ian's deed,  in  which  action  he  had  recovered 
a  judgment  which  was  in  full  force  and  ef- 
fect The  answer  further  alleged  that  the 
consideration  paid  by  Fowler  for  the  guard- 
ian's deed  was  a  conveyance  by  him  of  an 
undivided  one-half  interest  in  the  other  prop- 
erty which  stood  in  the  name  of  Swlney  at 
the  time  of  his  death,  and  which  in  fact 
belonged  to  the  firm,  and  the  payment  by  the 
defendant  of  debts  of  Swlney  &  Fowler  to 
the  amount  of  $3,000.  It  was  further  alleged 
that  the  plaintiff  as  guardian  had  reported 
his  proceedings  to  the  probate  court  of  Sedg- 
wick county  by  which  the  deed  was  confirm- 
ed, and  that  the  decree  of  confirmation  had 
never  been  set  aside  or  appealed  from.  The 
answer  also  pleaded  the  two  years'  statute 
of  limitations.  The  reply  was  a  general  de- 
nial and  the  averment  that  in  the  suit  to 
quiet  title  no  Judgment  was  in  fact  taken 
against  Sarah  C.  Swlney,  but  on  the  contra- 
ry, that  the  district  court  of  Kingman  county 
had  dismissed  the  action  as  to  her  because 
there  was  no  service  upon  her.  On  the  trial 
it  was  stipulated  that  the  pleadings  and  the 
record  in  the  action  to  quiet  title  should  be 
considered  in  evidence  for  every  purpose. 
The  court  ruled  that  under  the  pleadings  and 
stipulations  plaintiff  was  not  entitled  to  re- 
cover, and  held  that  the  judgment  quieting 


title  furnished  a  complete  defense  to  the  ac- 
tion. This  ruling  is  the  error  complained  of. 

In  the  action  to  quiet  title,  Baker  as  ad- 
ministrator, Weedman  as  guardian  of  Sarah 

0.  Swlney,  and  Sarah  C.  Swlney  herself 
were  made  defendants.  There  was  personal 
service  of  summons  on  the  administrator 
and  the  guardian,  but  no  service  on  the  in- 
sane person.  The  journal  entry  of  judgment 
recites  that  the  cause  was  dismissed  as  to 
her  because  there  was  no  service  upon  her 
personally,  but  judgment  was  rendered  by 
default  against  the  other  defendants.  It  la 
claimed  that  by  reason  of  the  dismissal  as 
to  Sarah  €.  Swlney  the  judgment  against 
her  guardian  has  no  binding  effect  upon  her 
estate.  There  is  no  merit  in  the  claim  be- 
cause the  statute  expressly  provides  that  the 
process  shall  be  served  on  the  guardian. 
Gen.  St  1909,  8  4843.  She  was  not  a  proper 
or  necessary  party,  and  the  action  as  to  her 
was  rightly  dismissed.  As  said  In  Marquis 
v.  Wiren,  74  Kan.  775,  777,  87  Pac.  1135  r 
"There  is  but  one  way  for  a  court  to  obtain 
Jurisdiction  of  an  insane  person,  and  that 
is  by  having  the  process  served  upon  his 
guardian."  To  the  same  effect  is  Foran  v. 
Healy,  73  Kan.  633,  85  Pac.  751,  86  Pac  470. 

The  other  contention  is  equally  untenable. 
Plaintiff  offered  to  prove  a  number  of  facts 
which  it  is  insisted  showed  fraud  in  ob- 
taining the  judgment  All  of  them  with 
proper  diligence  could  have  been  interposed 
in  the  action  in  which  the  Judgment  was 
rendered  and  to  which  the  plaintiff  was  a 
party.  For  this  reason  the  law  can  now 
afford  the  plaintiff  no  relief.  Snow  v.  Mitch- 
ell, 37  Kan.  636,  15  Pac.  224,  16  Pac.  737; 
Boyd  v.  Huffaker,  40  Kan.  634,  20  Pac.  459; 
Larimer  v.  Knoyle,  43  Kan.  338,  351,  23  Pac. 
487.  The  only  fraud  that  can  be  relied  upon 
to  avoid  a  Judgment  in  a  collateral  attack 
is  fraud  which  ^inheres  in  the  judgment  and 
which  affects  the  Jurisdiction.  Bleakley  v. 
Barclay,  75  Kan.  462,  89  Pac.  906,  10  L.  It, 
A  (N.  S.)  230,  and  cases  cited  in  the  opinion. 

The  judgment  is  affirmed.  All  the  Jus- 
tices concurring. 

STATE  ex  rel.  PLEASANT,  Co.  Atty.,  v. 

CITY  OF  OTTAWA  et  at. 
(Supreme  Court  of  Kansas.  Feb.  11, 1911.) 

(Syllabut  by  the  Court.) 

1.  Municipal  Corporations  (J  215*)  — City 
Employes— Hours  of  Labor— "Other  Per- 
sons." 

Section  1.  c.  114,  Laws  1891  (section  4643. 
Gen.  St.  1909).  providing  that  eight  hours  shall 
constitute  a  day's  work  for  all  laborers,  work- 
men, mechanics,  or  other  persons  employed  on 
behalf  of  any  city  of  the  state,  applies  to  the 
engineers  and  firemen  who  operate  the  water 
and  electric  light  plant  of  the  city  of  Ottawa. 

[Ed.  Note.— For  other  cases, .  see  Municipal 
Corporations,  Dec.  Dig.  {  215* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5070-5102;  vol.  8,  pp.  7741-7743.] 
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(Additional  Syllobut  ly  Editorial  Btalf.) 

2.  Words  and  Phhases  —  "Workman"  — 
"Laborer"  —  "Artisan"  —  "Artifickh"  — 
*  •Mechanic'  '— '  'C  b  aftsm  a  n  . 1 ' 

The  differences  in  meaning  of  the  words 
"workman,"  "laborer,"  "artisan,"  "artificer," 
"mechanic,"  and  "craftsman"  are  as  follows: 
"Workman"  is  the  general  term  which  fre- 
quently applies  to  one  who  does  relatively  skill- 
ed work,  as  contrasted  with  a  "laborer."  whose 
work  demands  strength  or  exertion  rather  than 
skill.  An  "artisan"  is  one  who  is  employed  in 
an  industrial  or  mechanic  art  or  trade.  "Me- 
chanic," once  synonymous  with  "artisan,"  is  now 
commonly  restricted  to  a  workman  who  is  skill- 
ed in  constructing,  repairing,  or  using  machin- 
ery. A  "craftsman"  is  one  who  practices  a 
handicraft  "Artificer"  commonly  implies  power 
of  contrivance  or  adaptation  in  the  exercise  of 
one's  craft. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  1,  pp.  515-517;  vol.  2.  p. 
1707;  vol.  5.  pp.  3952-3968;  vol.  8,  p.  7700; 
vol.  5,  pp.  4457-4461;  vol.  8,  pp.  7522,  7523.] 

8.  Municipal  Corporations  (|  124*)— "Or- 
ncE' '— "Employment'  '—"Employed." 
The  use  of  the  word  "employed"  in  section 
1.  c.  114,  Laws  1891  (section  4643,  Gen.  St 
1909),  providing  that  eight  hours  shall  con- 
stitute a  day's  work  for  all  laborers,  workmen, 
mechanics,  or  other  persons  employed  on  behalf 
of  any  city  of  the  state,  excludes  officers;  an 
office  being  distinguished  from  an  employment, 
in  that  it  implies  tenure,  duration,  emolument, 
and  duty. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  f  124.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3.  pp.  2377-2383;  vol.  8,  p.  7649 ;  vol.  6, 
pp.  4921-4931 ;  vol.  8,  p.  7736.] 

Appeal  from  District  Court,  Franklin 
County. 

Action  by  the  State,  on  the  relation  of  W. 
B.  Pleasant,  against  the  City  of  Ottawa  and 
others.  Judgment  for  defendants,  and  the 
State  appeals.  Reversed  and  remanded. 

W.  B.  Pleasant,  J.  S.  Dawson,  Atty.  Gen., 
and  Chas.  D.  Shukers,  for  the  State.  F.  A. 
Waddle,  for  appellees. 

BURCH,  J.  The  action  was  brought  to 
oust  the  city  from  exercising  the  power  and 
franchise  of  requiring  the  engineers  and  fire- 
men at  the  city  water  and  light  plant  to 
work  more  than  eight  hours  per  day.  Find- 
ings of  fact  and  conclusions  of  law  were 
stated  separately,  and  those  which  are  now 
material  follow: 

"(4)  *  *  •  It  is  necessary  in  the  op- 
eration of  this  plant  that  one  of  the  pumps 
be  operated  continuously,  and  for  the  last 
two  years  the  plan  has  been  to  operate  one 
pump  continuously  for  about  two  weeks,  and 
then  the  other  for  the  same  period  of  time. 
The  same  is  true  with  reference  to  the  dy- 
namos; it  being  necessary  to  operate  one 
continuously.  For  the  past  two  years,  and 
now,  with  the  exception  of  about  three 
months  in  midwinter,  the  fuel  used  for  the 
operation  of  the  steam  engine,  as  also  for 
the  steam  pumps,  is  natural  gas.  During  the 
said  three  months  the  fuel  used  was  coal, 


and  the  same  arrangement  Is  likely  to  con- 
tinue. For  about  two  years  last  past,  and 
now,  the  plant  has  been  operated  by  two 
shifts  of  men,  a  first  engineer  and  fireman 
on  duty  from  6  o'clock  in  the  morning  till 
6  o'clock  at  night,  and  a  second  engineer 
with  a  fireman,  who  is  on  duty  from  6  o'clock 
In  the  evening  until  6  o'clock  in  the  morn- 
ing. In  the  event  of  any  extra  labor  necessi- 
tated by  breakage,  when  other  service  is  re- 
quired, extra  men  are  furnished  by  the  city 
or  assist  in  making  repairs. 

"(5)  On  December  26,  1908,  the  city  coun- 
cil enacted  an  ordinance  amending  section 
1  of  the  previous  ordinance,  which  last  ordi- 
nance is  No.  742,  and  is  made  a  part  of 
these  findings.  It  would  appear  from  the 
evidence,  however,  that  the  city  has  wholly 
disregarded  this  ordinance,  as  the  evidence 
shows  that  in  the  employment  of  the  men  for 
the  operation  of  the  plant  it  has  employed 
by  the  month  as  follows:  A  first  engineer  at 
$85  per  month;  a  first  fireman  at  $50  per 
month ;  a  second  engineer  at  $70  per  month  ; 
a  second  fireman  at  $45  per  month.  The  evi- 
dence does  not  disclose  the  wages  paid  oth- 
er employes,  neither  does  it  disclose  what 
the  current  rate  of  wages  was  in  this  locali- 
ty for  any  of  the  time  or  times  herein  men- 
tioned. In  the  event  that  any  of  the  city 
employes  lost  time,  if  the  lost  time  was  less 
than  one  month,  one-thirtieth  of  a  month's 
wages  was  deducted  for  each  day  lost 

"(6)  The  evidence  discloses  that  the  first 
engineer  who  has  been  employed  by  the  city 
was  a  man  of  sufficient  knowledge  of  ma- 
chinery to  operate  the  engines.  If  any  part 
of  the  machinery  got  out  of  repair,  he  re- 
paired the  same.  If  slight  repairs  were  nec- 
essary, he  did  this  work  alone  If  any 
heavy  work  was  required,  he  had  other  help- 
ers. At  night  before  leaving  his  work,  he 
swept  the  floor  of  the  engine  room.  He  kept 
the  pumps  packed,  a  work  that  can  be  per- 
formed by  any  man  of  ordinary  intelligence. 
He  kept  oiled  such  of  the  machinery  as  did 
not  have  self-oilers.  By  a  mechanical  device, 
he  Increased  or  decreased  the  speed  of  the 
engine  as  necessity  might  require,  and  dur- 
ing the  12  hours  he  was  on  duty  the  time 
consumed  in  his  employment  that  could  be 
called  mechanical  or  laborious  work  did  not 
exceed  5  hours  out  of  the  12  on  an  average. 
The  balance  of  the  time  was  occupied  in 
watching  the  machinery  and  keeping  a  gener- 
al oversight  of  the  plant.  The  work  of  the 
second  engineer  was  very  similar  to  that  of 
the  first  engineer,  except  that  he  was  not  re- 
quired to  keep  the  machinery  in  repair,  and 
hence  a  larger  portion  of  bis  time  was  spent 
in  a  general  oversight  of  the  plant,  to  which 
plaintiff  objects  and  excepts. 

"(7)  The  fireman  employed  during  the  day- 
time, and  when  the  fuel  used  was  natural 
gas,  was  required  to  adjust  his  fire  by  means 
of  a  mechanical  device  upon  the  gas  burner. 
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throw  the  levers  that  controlled  the  lights  of 
the  city,  of  which  levers  there  were  three 
or  four,  brush  off  the  weir  once  a  day,  which 
required,  perhaps,  80  minutes  of  time,  see 
that  the  iron  and  alum  were  placed  In  the 
purifying  boxes  which  required,  ordinarily, 
not  to  exceed  an  hour  and  a  half  during  the 
day,  perhaps  twice  the  length  of  time  If  the 
water  In  the  river  was  muddy.  In  the  event 
of  a  fire,  he  had  to  see  that  the  second  pump 
was  started,  and  at  the  close  of  the  day 
8 weep  out  the  boiler  room.  In  all  the  work 
that  he  performed  that  could  be  called  'labor* 
did  not  exceed  4  hours  of  the  12,  during  the 
time  that  natural  gas  was  used  for  fuel. 
During  the  time  that  coal  was  used  for  fuel 
he  had  the  work  above  referred  to  to  per- 
form, as  well  as  to  wheel  In  coal  and  place 
the  same  in  the  furnaces.  During  these 
months  his  work  could  be  called  labor  dur- 
ing the  entire  12  hours,  although  there  were 
still  intermissions  when  he  was  not  required 
to  work.  The  fireman  on  the  night  shift  had 
much  the  same  work  to  perform  as  the  fire- 
man of  the  day  shift,  except  that  he  did  not 
have  to  clean  the  weir.  To  which  plaintiff 
objects  and  excepts.  It  does  not  appear 
that  the  workmen  have  ever  made  any  com- 
plaint or  found  any  fault  with  their  employ- 
ment, and  this  action  was  brought  by  the 
commissioner  of  labor  of  this  state. 

"Conclusions  of  Law. 

"(1)  That  in  the  employment  of  first  and 
second  engineer  that  defendants  have  not 
violated  and  are  not  violating  any  law  of  the 
state  and  that  as  to  such  engineers  the  plain- 
tiff Is  not  entitled  to  the  relief  demanded,  or 
any  part  thereof. 

"(2)  That  in  the  employment  of  first  and 
second  firemen  the  defendants  have  not  vio- 
lated any  law  of  this  state  during  such  time 
as  natural  gas  was  used  for  fuel. 

"(3)  During  such  time  as  the  defendants 
used  coal  for  fuel  and  required  or  permitted 
the  firemen  to  work  12  hours  per  day  such 
employment  was  in  violation  of  law. 

"(4)  Judgment  should  be  awarded  In  favor 
of  the  plaintiff  and  against  all  and  each  of 
the  defendants,  enjoining  all  of  them  and 
each  of  them  from  requiring  or  permitting 
their  firemen  at  the  water  and  electric  plant 
to  work  more  than  8  hours  out  of  each  24 
hours  during  such  time  as  coal  is  used  as 
fuel  as  and  for  a  legal  day's  work,  and  that 
each  party  hereto  pay  the  costs  that  it  has 
made,  respectively.'' 

Judgment  was  rendered  according  to  the 
conclusions  of  law,  and  the  state  appeals. 

The  statute  governing  the  subject  Is  sec- 
tion 1,  c.  114,  Laws  1891  (section  4643,  Gen. 
St  1909),  which  reads  in  part  as  follows: 
That  eight  hours  shall  constitute  a  day's 
work  for  all  laborers,  workmen,  mechanics 
or  other  persons  now  employed,  or  who  may 
hereafter  be  employed  by  or  on  behalf  of  the 
state  of  Kansas,  or  by  or  on  behalf  of  any 
county,  city,  township,  or  other  municipality 


of  said  state,  except  in  cases  of  extraordi- 
nary emergency  which  may  arise  In  time  of 
war  or  In  cases  where  It  may  be  necessary 
to  work  more  than  eight  hours  per  calendar 
day  for  the  protection  of  property  or  human 
life:  Provided,  That  in  all  such  cases  the 
laborers,  workmen,  mechanics  or  other  per- 
sons so  employed  and  working  to  exceed 
eight  hours  per  calendar  day  shall  be  paid 
on  the  basis  of  eight  hours  constituting  a 
day's  work." 

It  is  not  necessary  to  discuss  at  length  the 
meaning  of  the  terms  "laborers,"  "workmen," 
and  "mechanics."  The  ordinary  dictionary 
definitions  were  doubtless  In  the  legislative 
mind.  The  words  "other  persons"  do  not, 
of  course,  refer  to  the  identical  person  al- 
ready specifically  named.  If  they  should, 
they  would  be  meaningless.  Under  the  doc- 
trine of  ejusdem  generis,  they  mean  others 
like  those  enumerated.  Therefore  they  may 
Include  workmen  with  special  training  equal 
to  those  who  have  learned  ji  trade  and  skill 
equal  to  those  who  work  with  tools  in  the 
constructive  shaping  or  application  of  ma- 
terial, but  who  are  not  strictly  artisans. 
Under  the  title  "workmen"  Webster's  New 
International  Dictionary  discusses  the  dif- 
ferences in  meaning  of  the  words  "workmen" 
"laborer,"  "artisan,"  "artificer,"  "mechanic," 
and  "craftsman,"  as  follows:  M 'Workman' 
Is  the  general  term ;  it  frequently  applies  to 
one  who  does  relatively  skilled  work,  as 
contrasted  with  a  'laborer,'  whose  work  de- 
mands strength  or  exertion  rather  than 
skill ;  an  'artisan'  as  here  compared  (see  'ar- 
tist') is  esp.  one  who  is  employed  in  an  In- 
dustrial or  mechanic  art  or  trade;  'mechan- 
ic,' once  synonymous  with  'artisan,'  is  now 
commonly  restricted  to  a  workman  who  Is 
skilled  in  constructing,  repairing  or  using 
machinery;  a  'craftsman'  is  one  who  prac- 
tices a  handicraft;  'artificer'  commonly  im- 
plies power  of  contrivance  or  adaptation  in 
the  exercise  of  one's  craft"  Just  when  "me- 
chanics" became  thus  differentiated  from 
"artisans"  is  not  material.  The  "other  per- 
sons" mentioned  In  the  statute,  of  the  same 
grade  and  class  as  "mechanics"  In  the  sense 
of  "artisans,"  clearly  Include  persons  who 
work  about,  attend  to,  repair,  and  operate 
machinery  as  the  engineers  and  firemen  at 
the  Ottawa  water  and  light  plant  do. 

The  statute  makes  it  unlawful  to  require 
or  permit  the  employes  indicated  to  work 
more  than  eight  hours  per  day,  and  punishes 
persons  guilty  of  violating  the  act  by  fine  or 
Imprisonment  or  both.  In  the  case  of  State 
ex  rel.  v.  Martlndale,  47  Kan.  147,  27  Pac. 
852,  It  was  said  that  the  statute  is  penal 
in  nature,  and  cannot  be  extended  by  con- 
struction. In  the  opinion  of  the  writer  it 
is  Improper  to  characterize  the  statute  as 
penal.  The  purpose  was  purely  remedial. 
It  was  to  relieve  laborers,  workmen,  mechan- 
ics, and  similar  employes  from  the  pressure 
of  economic  conditions  which  compel  them 
to  work  beyond  just  limits  of  time  and  en- 
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durance.  It  Is  a  human  life,  health,  and 
welfare  statute  to  be  given  a  beneficial  In- 
terpretation for  the  public  good.  Of  course, 
It  does  not  apply  to  cases  not  within  the 
contemplation  of  the  Legislature,  but  the 
language  used  should  be  interpreted  liberally 
to  promote  the  true  legislative  purpose,  not- 
withstanding the  fact  that  a  violation  of  the 
act  is  punishable  as  a  misdemeanor.  How- 
ever this  may  be,  the  act  Is  not  extended 
beyond  its  terms  by  the  interpretation  which 
has  been  adopted.  A  complete  list  of  the 
persons  embraced  was  not  attempted.  Three 
general  groups  of  a  -  popularly  understood 
character  were  named.  Then  all  other  work- 
men of  like  kind  were  expressly  included  by 
the  term  "other  persons."  Officers  are  ex- 
cluded by  the  use  of  the  word  "employed," 
an  office  being  distinguished  from  an  employ- 
ment, in  that  it  implies  tenure,  duration, 
emolument,  and  duty ;  and  in  the  case  cited 
employe*  of  the  penitentiary  were  held  to  be 
excluded  because  of  another  statute  govern- 
ing their  service.  The  opinion  closes,  how- 
ever, with  the  following  observations:  "It 
was  urged  upon  tfie  argument  on  behalf  of 
the  state  that  If  chapter  114  had  no  applica- 
tion to  the  officers  and  employe*  in  the  peni- 
tentiary, or  in  the  charitable  institutions  of 
the  state,  its  provisions  would  scarcely  have 
any  operation.  This  is  not  correct,  because, 
if  the  statute  is  constitutional,  it  will  apply 
to  laborers,  workmen,  mechanics,  or  other 
persons  employed  by  or  on  behalf  of  the 
state,  In  many  cases  outside  of  the  peniten- 
tiary and  the  charitable  institutions,  and 
also  to  many  of  the  employes  of  counties, 
cities  and  townships  of  the  state."  Page  150 
of  47  Kan.,  page  854  of  27  Pac. 

The  district  court  seemed  to  regard  the 
amount  of  time  consumed  In  actual  use  of 
the  hands  as  controlling.  Such  time  was 
estimated  to  be  for  the  first  engineer  five 
hours  per  day,  for  the  second  engineer  some- 
thing less,  and  for  the  firemen  four  hours 
per  day  except  when  coal  was  used.  The 
time  of  these  men,  however,  was  not  divided 
Into  uniform  periods  of  manual  labor  and 
supervision.  As  the  evidence  shows,  and  as 
every  one  knows,  manipulation  and  over- 
sight alternate  for  Irregular  periods  with 
varying  frequency.  For  example,  a  fireman 
testified  as  follows  in  reference  to  regulating 
tbe  supply  of  gas  to  the  burners:  "It  is  done 
by  pulling  the  burners  out  and  pushing  them 
in.  The  burner  is  loose  at  one  end,  and  there 
is  a  piece  that  slips  inside  of  the  burner,  and 
this  piece  is  hollow,  and,  as  you  push  it  in, 
it  closes  the  opening  and  lets  more  gas  In, 
and,  when  you  pull  it  out,  It  opens  wide  and 
shuts  off  the  gas,  reduces  it  It  is  slipped 
in  and  out  by  hand.  That  regulates  the 
burner  by  pushing  it  in  and  out  When  you 
push  it  in,  you  get  more  air,  and  maybe  In 
three  minutes  you  have  to  pull  it  out  and 
maybe  in  two  minutes,  and  there  are  times 


again  when  you  wouldn't  have  to  do  any- 
thing for  twenty  or  thirty  minutes."  The 
same  is  true  concerning  the  regulation  of  the 
pumps  supplying  the  boilers  with  water,  the 
regulation  of  the  voltage  as  electric  lights  are 
turned  on  and  off  by  consumers,  and  other 
work  about  the  plant  Fires,  accidents, 
breakdowns,  and  other  fortuities  intervene, 
so  that  everything  considered,  the  employ- 
ment Is  In  fact  a  compound  of  manipulation 
.and  oversight.  All  of  It  is  work,  one-half 
or  more  Is  strictly  manual,  and  each  employ^ 
is  obliged  to  do  some  heavy  work.  Under 
these  circumstances  the  court  concludes  that 
the  service  falls  within  the  statute. 

An  argument  is  made  that  because  these 
employe*  are  paid  by  the  month  the  statute 
has  not  been  violated.  The  principal  au- 
thorities cited  are  Exodus,  Deuteronomy,  and 
Leviticus.  Much  as  It  respects  the  laws  re- 
ferred to,  the  court  feels  that  it  Is  bound  by 
the  act  of  the  Kansas  Legislature  regulating 
labor  under  the  sociological  conditions  ex- 
isting in  this  state.  The  statute  specifies 
laborers,  workmen,  mechanics,  and  employes 
of  like  kind.  The  persons  intended  are  char- 
acterized by  the  kind  of  work  they  do,  rath- 
er than  by  the  incidental  fact  of  how  often 
wages  are  paid.  The  statute  cannot  be  evad- 
ed by  calling  compensation  "salary,"  and 
making  It  payable  at  long  intervals. 

The  judgment  of  the  district  court  is  re- 
versed so  far  as  it  Is  unfavorable  to  the 
state,  and  the  cause  is  remanded,  with  in- 
structions to  render  Judgment  in  accordance 
with  the  views  hereinbefore  expressed.  All 
the  Justices  concurring. 


WINGFIELD  v.  McCLINTOCK  et  aL 
(Supreme  Court  of  Kansas.  Feb.  11,  1911.) 

(Syllabut  by  the  Court.) 

1.  Trial  (J  143*)— Demurmb  to  Evidence- 
Conflicting  Evidence. 

On  the  trial  of  a  case,  where  there  is  con- 
flicting evidence  on  the  one  hand  tending  to  es- 
tablish a  material  fact,  and,  on  the  other,  to 
disprove  it,  it  is  error  for  the  court  to  sustain 
a  demurrer  to  the  evidence,  however  strongly  in 
the  opinion  of  the  court  the  preponderance  of 
the  evidence  may  be  against  the  party  on  whom 
rests  the  burden  of  the  Issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  842-848;  Dec.  Dig.  |  143.*] 

2.  Evidence  ({  150*)— Experiments— Admis- 
sibility. 

Evidence  of  experiments  offered  as  an  il- 
lustration of  a  fact  in  issue,  which  experi- 
ments are  taken  under  widely  differing  condi- 
tions from  the  facts  sought  to  be  illustrated, 
are  not  admissible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  439;  Dec  Dig.  |  ISO.*] 

Burch,  J.,  dissenting. 

Appeal  from  District  Court  Geary  County. 
Action  by  Alice  a  Wlngfleld  against  J.  C. 
McClintock  and  others.    Judgment  for  de- 
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fendants.  and  plaintiff  appeals.  Modified. 
Affirmed  in  part,  and  reversed  in  part, 

G.  W.  Hurd  and  J.  V.  Humphrey,  for  ap- 
pellant Whitcomb  &  Hamilton,  Clyde  Tay- 
lor, W.  S.  Roark,  J.  C.  Rosenberger,  and  K. 
C.  Reed,  for  appellees. 

SMITH,  J.  Action  by  appellant  to  recov- 
er damages  from  the  appellees  by  reason  of 
the  alleged  negligence  and  unskill fulness  of 
the  appellees  in  performing  a  surgical  oper- 
ation upon  Jesse  B.  Wingfleld,  her  deceased 
husband,  which  resulted,  as  alleged,  in  the 
death  of  Jesse  B.  Wingfleld.  The  appellant 
introduced  her  evidence,  and  the  appellees 
demurred  thereto,  which  demurrer  was  sus- 
tained by  the  court  and  judgment  was  ren- 
dered against  the  appellant  for  costs.  This 
was  the  principal  error  assigned.  The  only 
other  assignment  of  error  is  in  the  rulings  of 
the  court  excluding  the  testimony  of  one 
Heckelman,  an  expert  in  X-ray  photography, 
and  plates  produced  by  him  for  the  purpose 
of  illustration. 

The  uncontroverted  facts  seem  to  be,  in 
substance:  That  the  deceased  was  a  farmer, 
and  resided  about  15  miles  from  Junction 
City.  That  on  the  3d  of  October,  1908,  he 
worked  in  the  field  in  apparently  good  health. 
That  the  evening  of  that  day  he  spent  at  a 
neighbor's,  and  came  home  late  at  night  to 
some  extent  under  the  influence  of  intoxicat- 
ing liquor,  went  to  bed,  and  slept  until  some 
time  after  midnight  when  he  awakened  and 
missed  his  upper  set  of  false  teeth,  and  de- 
clared that  he  had  swallowed  them,  that 
they  were  sticking  in  his  throat  and  caused 
the  appellee,  Dr.  King,  who  lived  in  Junc- 
tion City,  to  be  sent  for.  That  the  doctor 
arrived  in  the  early  morning  of  the  4th,  and 
after  being  told  by  Wingfleld  that  he  had 
swallowed  his  teeth,  and  they  were  lodged 
in  his  throat  examined  the  throat  by  insert- 
ing his  finger,  and  said  he  felt  the  teeth,  that 
they  were  in  such  a  position  that  he  could 
not  get  them,  and  that  the  patient  would 
have  to  come  to  town  the  next  day.  That 
soon  thereafter  the  doctor  returned  to  Junc- 
tion City,  and  not  long  thereafter  the  de- 
ceased, with  his  daughter,  followed  him,  and 
arrived  at  Junction  City  about  12  o'clock  of 
that  day,  and  remained  in  the  doctor's  of- 
fice from  that  time  until  about  6  o'clock  in 
the  evening.  The  deceased  drank  and  breath- 
ed without  apparent  difficulty,  and  walked 
about  In  the  evening,  Dr.  King  examined 
Wlngfield's  throat  with  an  X-ray  machine, 
and  said  he  saw  the  teeth,  but  that  he  could 
not  take  them  out;  that  the  best  thing  to  do 
was  to  take  him  to  a  hospital;  that  they 
would  take  him  to  Topeka  where  they  would 
have  better  means  to  take  care  of  that ;  that 
Dr.  McClintock  had  X-ray  things  in  bis  of- 
fice, the  best  in  Kansas,  and  that  they  would 
use  them  and  find  out  their  exact  position 
before  they  commenced  to  operate.  That  the 
doctor  telephoned  Dr.  McClintock  at  Topeka, 
told  him  that  he  had  a  patient  that  requir- 


ed an  operation,  and  that  he  wanted  to  bring  < 
him  on  the  early  morning  train.  That  early 
the  next  morning  the  doctor  and  the  deceas- 
ed, with  his  daughter,  took  the  train  and 
rode  in  a  chair  car  to  Topeka,  a  distance  of 
about  75  miles,  and  deceased  talked  with  his 
daughter  all  the  way.  On  arriving  at  Tope- 
ka, they  took  a  street  car,  transferred  from 
one  car  to  another,  walking  about  half  a 
block,  got  off  near  the  hospital,  and  walked 
a  block  thereto.  After  arriving  at  the  hos-x 
pital,  deceased  walked  out  on  the  porch  and 
smoked  and  talked,  had  no  paroxysms  of 
his  throat  did  not  attempt  to  vomit,  and 
seemed  to  breath  and  talk  easily.  Dr.  King 
Introduced  the  daughter  to  Drs.  McClintock, 
Bowen,  and  Kiene,  and  told  them  that  she 
was  the  daughter  of  the  man  they  brought  to 
operate  on,  and  said  to  them:  "This  man  is 
in  bad  shape"  He  also  inquired  if  they 
wanted  to  examine  him.  Dr.  McClintock  re- 
plied that  he  did  not  suppose  it  was  neces- 
sary to  examine  him  again  If  he  (King)  had 
examined  his  yesterday.  Dr.  King  said  that 
he  had  looked  at  it  with  an  X-ray  and 
made  an  examination.  Whereupon  they  took 
Wingfleld,  in  company  with  his  daughter,  in- 
to the  operating  room,  placed  him  on  a  table 
and  administered  an  anaesthetic,  and  there- 
after Dr.  McClintock  took  a  probe  and  in- 
serted it  into  the  patient's  throat  through 
bis  mouth,  and  remarked,  "I  can  feel  noth- 
ing." Thereafter,  without  further  examina- 
tion, the  surgeons  cut  into  the  neck  and 
through  the  esophagus,  then  again  used  the 
probe  through  the  cut  and  through  the  mouth, 
and  said  they  could  not  find  the  teeth,  and 
would  have  to  cut  further  down.  Whereup- 
on they  cut  Into  the  stomach  and  again  in- 
serted the  probe  in  the  opening  at  the  neck, 
and  brought  it  out  at  the  stomach  without 
finding  the  teeth.  Dr.  McClintock  said,  "The 
teeth  are  not  here.  If  you  will  look  in  the 
room  where  he  slept  last  night  you  will  find 
them."  They  then  sewed  up  the  wounds. 
The  patient  remained  In  the  hospital  until 
the  following  Friday  morning,  when  he  died. 
Thereafter  Dr.  Yates,  assisted  by  Dr.  Keith, 
and  in  the  presence  of  Drs.  Bowen,  Mulvane, 
Kiene,  and  Amis,  made  a  post  mortem  exam- 
ination of  the  body  from  the  throat  to  the 
rectum,  and  found  no  false  teeth  lodged 
therein. 

There  is  conflict  in  the  evidence  of  expert 
witnesses  called,  of  whom  there  were  a  num- 
ber, but  testimony  to  the  effect  that  it  would 
not  conform  to  the  standard  of  skill  and 
care  commonly  exercised  by  surgeons  of  or- 
dinary skill  and  learning  In  such  cities  as 
Topeka  and  Junction  City  to  perform  an  op- 
eration which  involved  cutting  into  the 
esophagus  of  a  person  for  the  purpose  of  ex- 
tracting a  full  upper  set  of  false  teeth,  which 
are  supposed  to  be  in  the  esophagus,  without 
first  definitely  and  certainly  ascertaining  by 
means  of  the  X-ray  that  the  set  of  false 
teeth  for  which  the  operation  was  being  per- 
formed was  lodged  in  the  esophagus  as  sup- 
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posed;  also,  tbat  there  are  two  means  of  as- 
certaining whether  such  a  set  of  teeth  are 
lodged  in  the  esophagus  without  cutting  into 
the  esophagus,  one  by  the  olive  tipped  probe 
and  the  other  by  means  of  the  X-ray ;  also, 
that  the  presence  or  absence  of  a  set  of 
false  teeth  composed  of  vulcanized  rubber 
and  porcelain  such  as  those  in  question  were 
could  be  discovered  in  any  part  of  the  throat 
or  esophagus  by  the  use  of  the  X-ray  with 
absolute  certainty,  and,  if  in  the  stomach, 
could,  in  the  same  way,  be  determined  wheth- 
er they  were  there.  There  was  also  evidence 
that  it  would  not  conform  to  such  ordinary 
standard  of  skill  and  care  in  said  cities  if  a 
surgeon  were  informed  that  an  X-ray  exami- 
nation had  disclosed  the  presence  of  the 
teeth  in  the  esophagus  nearly  24  hours  be- 
fore an  operation  to  operate  upon  the  esoph- 
agus therefor  without  an  examination  to 
discover  whether  they  were  still  in  the  esoph- 
agus. There  was  also  evidence  that  the 
administering  of  the  anaesthetic  and  the  op- 
erations upon  the  throat  and  stomach  super- 
induced acute  nephritis,  which  resulted  in 
the  death,  and  that  the  cause  of  the  death 
was  the  result  of  the  administering  of  the 
anaesthetic  and  the  operation. 

It  is  contended  on  behalf  of  Dr.  King  that 
be  relied  upon  his  examination  of  the  throat 
on  the  evening  before  the  patient  was 
brought  to  Topeka,  but  there  is  evidence  that 
he  did  not  rely  upon  such  examination,  but 
said  that  they  would  bring  the  patient  to 
Dr.  McClintock,  who  bad  the  best  X-ray  ap- 
paratus in  the  state,  and  they  would  definite- 
ly locate  the  teeth  before  operating.  It  is 
argued  on  behalf  of  Dr.  McClintock  that  he 
had  a  right  to  and  did  rely  upon  the  state- 
ment of  Dr.  King  that  he  bad  made  an  X-ray 
examination  and  located  the  teeth  in  the 
esophagus  the  day  before;  but  there  is  evi- 
dence that  he  did  not  rely  upon  this  state- 
ment, but  did  himself,  before  the  operation, 
probe  the  throat  with  an  olive  tipped  probe, 
and  did  not  discover  the  teeth,  and  there  is 
evidence  that  this  method  would  certainly 
determine  whether  the  teeth  were  or  were 
not  in  the  esophagus.  We  think  this  conflict- 
ing evidence  piesented  an  Issue  of  fact  for 
the  determination  of  the  jury,  which  should 
not  have  been  determined  upon  the  demurrer 
to  the  evidence. 

It  is  also  argued  that  the  patient  repeated- 
ly declared  that  he  had  swallowed  his  teeth, 
and  said  to  Dr.  King,  if  he  did  not  cut  them 
out,  he  would  go  elsewhere  and  have  them 
cut  out,  and  that  Dr.  McClintock  was  in- 
formed of  this  declaration,  that  he  was  em- 
ployed only  to  perform  the  operation.  It  is 
said  that  the  trial  judge  based  his  ruling 
upon  the  evidence  of  such  statements  by  the 
patient  as  showing  that  the  patient  himself 
Induced  the  operation,  and  justified  the  sur- 
geons in  relying  thereon  and  performing  the 
operation.  Again,  It  may  be  said  that  the 
surgeons  did  not  depend  upon  the  statements 
ef  the  patient,  but  did  examine  for  them- 


selves. The  examination  made  by  Dr.  King 
satisf|ed  him  that  the  teeth  were  in  the 
esophagus,  as  claimed  by  the  patient,  but  the 
examination  made  by  Dr.  McClintock,  in  the 
presence  of  King,  demonstrated  positively 
that,  if  the  evidence  for  the  appellant  be  tak- 
en as  true,  the  teeth  were  not  In  the  esopha-  • 
gus,  and  inferentially  that,  if  the  teeth  were 
in  the  body  at  all,  tbey  must  have  descended 
into  the  stomach,  and  tbat  the  use  of  the 
X-ray  would  have  disclosed  whether  or  not' 
they  were  in  the  stomach.  At  any  rate, 
there  is  a  question  whether  the  misappre- 
hension of  the  patient  or  the  failure  to  exer- 
cise care  on  the  part  of  the  surgeons,  if 
there  was  such  failure,  was  the  proximate 
cause  of  the  operations  upon  the  patient. 
This  is  a  question  of  fact  for  the  determina- 
tion of  the  jury. 

Considerable  argument  is  made  in  the 
briefs  of  appellees  upon  the  degree  of  care 
and  skill  legally  required  of  physicians  and 
surgeons.  We  do  not  deem  it  necessary  to 
discuss  this  question.  If  the  evidence  of  ap- 
pellant be  taken  as  true,  as  it  must  be  as 
against  a  demurrer  thereto,  the  surgeons  pro- 
ceeded to  operate  upon  the  neck  of  the  pa- 
tient after  they  had  demonstrated  that  the 
teeth  were  not  in  the  esophagus,  and  upon 
the  stomach,  without  investigation,  when  they 
could  have  definitely  determined  whether  or 
not  the  teeth  were  there  and  without  an  op- 
eration. 

The  appellant  also  complains  that  evidence 
of  an  X-ray  shadow  picture  taken  by  placing 
under  a  dead  body  a  set  of  false  teeth  com- 
posed of  porcelain  teeth  set  in  gutta  percha, 
being  a  view  taken  from  the  opposite  side  of 
the  body,  was  rejected  by  the  court  as  evi- 
dence in  illustration  of  what  might  have 
been  disclosed  by  an  X-ray  examination  upon 
the  living  patient  Evidence  of  experiments 
tried  under  the  same  or  very  similar  condi- 
tions have  been  recognized  as  admissible. 
If  the  court  regarded  the  condition  under 
which  the  X-ray  picture  was  taken  such  that 
It  would  not  demonstrate  whether  a  like  pic- 
ture of  the  neck  or  stomach  of  the  living  pa- 
tient would  disclose  the  presence  or  absence 
of  the  teeth,  the  exclusion  of  such  exhibit 
could  not  have  influenced  the  ruling  on  the 
demurrer.  As  the  case  Is  likely  to  be  tried 
again,  we  should,  perhaps,  say  that  it  Is  a 
matter  of  common  knowledge  that  the  pres- 
ence of  an  opaque  object  in  the  human  body 
may  be  discovered  by  the  X-ray  process,  if 
no  other  opaque  substance  intervenes;  yet, 
as  the  shadow  picture  may  be  greatly  chang- 
ed by  different  positions  of  the  body  with 
reference  to  the  instrument  and  by  other 
conditions,  and  may  be  misleading  instead  of 
instructive,  it  devolves  upon  the  court  to  al- 
low the  introduction  only  of  such  experi- 
ment evidence  as  clearly  appears  to  be  an  aid 
to  the  jury  in  determining  the  fact  in  issue. 
From  the  preliminary  evidence  presented  it 
does  not  appear  that  the  court  erred  In  the 
ruling. 
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As  to  the  appellee  Dr.  Bowen,  there  seems 
to  be  no  evidence  that  he  was  employed  In 
the  operation  or  that  he  took  any  part  there- 
in, except  as  a  spectator,  and  the  ruling  of 
the  court  upon  the  evidence  and  Judgment 
thereon  as  to  him  Is  sustained. 

As  to  the  appellees  McClintock  and  King, 
we  think  there  was  evidence  that  should 
have  been  submitted  to  the  determination  of 
the  Jury,  and  the  judgment  as  to  them  is  re- 
versed. 

JOHNSTON,  C.  J.,  and  MASON,  PORTER, 
BENSON,  and  WEST,  JJ.,  concurring. 

BCRCH,  J.  (dissenting).  Drs.  King  and 
McClintock  could  be  convicted  of  malpractice 
only  upon  expert  testimony  that  their  con- 
duct was  Improper  under  all  the  facts  and 
circumstances  and  the  precise  facts  and  cir- 
cumstances under  which  they  acted.  No  ques- 
tions of  this  kind  were  propounded  or  an- 
swered. Consequently  there  was  nothing  up- 
on which  the  Jury  could  rest  a  verdict 


ROUTH  v.  BOARD  OF  COM'RS  OF  FIN- 
NEY COUNTY. 
{Supreme  Court  of  Kansas.    Feb.'  11,  1011.) 

(Bylldbu*  hy  the  Court.) 

1.  Counties  (8  206*)— County  Commission- 
ers—Claims— Appeal. 

The  board  of  county  commissioners  in  pass- 
ing upon  claims  against  the  connty  does  not 
exercise  a  strictly  judicial  function;  the  ap- 
peal which  the  statute  gives  from  its  disallow- 
ance of  an  account  is  merely  a  method  for  get- 
ting the  controversy  into  court.  The  district 
court  upon  such  an  appeal  exercises  original 
jurisdiction,  and  may  adjudicate  a  question  of 
title  to  real  estate  if  the  validity  of  the  claim 
is  affected  thereby. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  §§  328-384;  Dec.  Dig.  §  205.*] 

2.  Judgment  (8  731*)— Res  Judicata— Ques- 
tions Determined. 

A  judgment  which  may  have  resulted  from 
a  determination  of  either  one  of  two  or  more 
separate  issues  does  not  constitute  an  adjudica- 
tion as  to  either,  where  it  is  not  shown  upon 
which  it  was  in  fact  based. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  8  1261;  Dec.  Dig.  8  731.*] 

a  Judgment  (8  732*)— Res  Judicata— Ques- 
tions DETERMINED. 

A  judgment  against  the  plaintiff  in  an  ac- 
tion for  rent,  where  the  issues  were  whether 
the  plaintiff  owned  the  property  and  whether 
the  defendant  occupied  it  under  such  circum- 
stances as  to  create  an  obligation  to  pay  rent 
to  the  owner,  does  not  estop  the  plaintiff  to 
assert  the  same  title  in  ejectment  subsequently 
brought  against  the  same  defendant,  in  the  ab- 
sence of  a  showing  that  the  court  in  the  first 
action  actually  decided  the  question  of  title 
against  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  8  1260;  Dec.  Dig.  8  732.*] 

Appeal  from  District  Court,  Finney  County. 
Action  by  Henry  H.  Routh  against  the 
Board  of  County  Commissioners  of  Finney 


County.   Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Edgar  Roberts  and  Hoskinson  &  Hoskin- 
son,  for  appellant  O.  H.  Foster,  Edgar  Fos- 
ter, and  H.  O.  Trlnkle,  for  appellee. 

MASON,  J.  Henry  H.  Routh  brought  eject- 
ment under  a  tax  deed  against  the  Board  of 
County  Commissioners  of  Finney  County, 
and  recovered  a  judgment  from  which  an  ap- 
peal was  taken.  The  defendant  practically 
admits  that  the  plaintiff  established  his  right 
to  recover  unless  he  was  estopped  to  assert 
title  under  the  tax  deed  by  a  judgment  ren- 
dered in  an  action  previously  brought  by 
him  for  the  rent  of  the  same  property. 

The  claim  for  rent  was  originally  present- 
ed to  the  county  board.  It  was  disallowed, 
and  Routh  appealed  to  the  district  court.  A 
trial  there  resulted  In  a  judgment  against 
him.  He  now  maintains  that  this  previous 
Judgment  cannot  constitute  an  estoppel  in 
the  present  action  for  the  reason  that  the 
district  court  had  only  appellate  jurisdiction 
In  the  case,  and  as  the  county  board  had  no 
Jurisdiction  to  adjudicate  a  question  of  title 
to  real  estate,  the  district  court  on  appeal 
had  none.  This  argument  assumes  that  the 
commissioners  in  effect  constitute  a  court, 
and  exercise  a  strictly  judicial  function  in 
passing  upon  claims  against  the  county. 
That  is  the  rule  in  many  states  (7  A.  &  E. 
Encycl.  of  L.  1003;  55  Am.  St  Rep.  203, 
note),  but  not  in  Kansas  (Leavenworth  Co.  v. 
Keller,  6  Kan.  510,  522,  523).  In  the  case 
cited  It  was  said:  "It  Is  true  that  the  allow- 
ance was  so  far  judicial  that  an  appeal  could 
be  taken  from  the  decision  If  adverse  to  the 
claimant;  but  not  in  the  sense  which  is 
usually  given  to  the  word  'judicial.'  The  ap- 
peal is  given  that  the  case  may  be  heard  ju- 
dicially, and  the  method  of  getting  the  case 
Into  court  is  by  appeal."  As  suggested  by  the 
language  quoted,  what  Is  called  an  appeal  is 
really  only  a  means  of  getting  the  controver- 
sy before  a  court  It  is  a  substitute  for  fil- 
ing a  petition  and  causing  a  summons  to  is- 
sue. The  district  court  In  the  one  case  as 
in  the  other  acquires  and  exercises  original 
and  not  appellate  jurisdiction,  and  has  pow- 
er to  pass  upon  a  question  of  title  to  real  es- 
tate if  the  validity  of  the  claim  in  controver- 
sy is  affected  thereby. 

If  the  plaintiff's  right  to  recover  rent  had 
been  denied  by  the  district  court  upon  the 
ground  that  his  tax  deed  was  void,  doubt- 
less he  would  have  been  precluded  from  as- 
serting a  title  thereunder  in  the  ejectment 
action.  But  this  Is  not  shown  to  have  been 
the  case.  In  the  litigation  concerning  the 
rent  there  were  no  formal  pleadings.  The 
trial  was  had  without  a  Jury.  The  plaintiff 
offered  his  tax  deed  In  evidence.  The  par-  ' 
ties  agreed  that  at  some  time  not  stated  the 
defendant  had  fenced  up  the  property  and 


♦For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rop'r  Indexes 
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claimed  It  under  a  mortgage.  There  seems 
to  have  been  no  evidence  or  agreement  as  to 
the  rental  value.  No  special  findings  were 
made,  nor  was  the  ground  of  the  decision  for 
the  defendant  stated  in  the  judgment  or  else- 
where In  the  record.  The  general  finding 
for  the  defendant  did  not  necessarily  imply 
a  decision  that  the  plaintiff  had  no  title.  In 
order  to  recover  he  had  to  establish  not  only 
title  on  his  part,  but  also  such  occupancy  by 
the  defendant  as  created  an  obligation  to  pay 
rent  to  the  owner.  The  judgment  against 
him  may  be  said  to  have  determined  either 
that  he  had  no  title,  or  that  the  defendant 
had  not  so  occupied  the  property  during  the 
period  for  which  rent  was  claimed,  but  it  did 
not  necessarily  determine  that  both  these 
conditions  existed,  and  the  record  does  not 
show  upon  which  it  was  actually  based.  It 
might  be  argued  that,  in  view  of  the  language 
of  the  admission  concerning  the  fencing  of 
the  property,  the  trial  court  ought  to  have 
decided  and  therefore  should  be  deemed  to 
have  in  fact  decided,  that  the  defendant  did 
occupy  the  property  under  such  circumstanc- 
es as  to  incur  a  liability  to  the  owner  for 
rent.  But  with  equal  force  it  may  be  said 
that  as  the  tax  deed  appears  to  be  valid  the 
court  should  be  deemed  to  have  held  that  It 
conveyed  a  good  title.  Perhaps,  also,  there 
should  be  considered  the  possibility  that  the 
court  may  have  ruled  against  the  plaintiff 
upon  the  ground  that  he  failed  to  prove  any 
value  of  the  use  of  the  property.  Inasmuch 
as  the  judgment  was  the  necessary  result  of 
a  determination  against  the  defendant  upon 
either  of  the  issues  involved,  and  the  record 
does  not  show  upon  which  it  was  in  fact 
based,  it  does  not  constitute  an  adjudication 
as  to  either. 

"In  the  absence  of  proof  that  a  particular 
issue  actually  was  tried  and  determined  in 
arriving  at  a  former  Judgment,  it  is  conclu- 
sive by  way  of  estoppel  only  as  to  those 
facts  without  the  existence  and  proof  or  ad- 
mission of  which  it  could  not  have  been  ren- 
dered; in  other  words,  it  is  conclusive  evi- 
dence of  whatever  it  was  necessary  for  the 
court  or  jury  to  have  found  in  order  to  war- 
rant the  decision  or  verdict  in  the  former  ac- 
tion, and  no  further."  23  Cyc  1308. 

"A  judgment  is  not  res  judicata  as  to  a 
question  not  appearing  upon  the  face  of  the 
record,  or  shown  by  extrinsic  evidence  to 
have  been  determined  in  the  action.  If  there 
be  any  uncertainty  as  to  the  precise  issue  in- 
volved and  determined  in  the  action,  as,  for 
example,  if  it  appear  that  several  distinct 
matters  were  litigated,  upon  any  one  or  more 
of  which  the  judgment  may  have  turned,  the 
whole  matter  of  the  action  will  be  at  large 
and  open  to  subsequent  controversy."  24  A. 
•  &  E.  Encycl.  of  L.  773. 

The  defendant  invokes  a  statement  often 
made,  that  a  judgment  is  final  as  to  every 


matter  which  the  parties  might  have  litigated 
in  the  case,  and  which  they  might  have  had 
decided.  Hentig  v.  Redden,  46  Kan.  231, 
26  Pac.  701,  26  Am.  St.  Rep.  9L  That  ex- 
pression is  obviously  too  broad.  The  true 
rule  was  thus  stated  in  Stroup  v.  Pepper,  t» 
Kan.  241,  76  Pac.  825:  "The  rule  that  a  judg- 
ment in  bar,  or  as  evidence  in  estoppel,  Is 
binding  not  only  as  to  every  question  actual- 
ly presented  and  considered  and  on  which 
the  court  rested  its  decision,  but  also  as  to 
every  question  that  might  have  been  present- 
ed and  decided,  does  not  apply  to  a  different 
cause  of  action  between  the  same  parties,  ex- 
cept as  to  questions  shown  to  have  been  ac- 
tually decided  in  the  former  action."  (Syl- 
labus 1.) 

The  judgment  in  the  first  action  finally  set- 
tled that  the  defendant  owed  the  plaintiff 
nothing  for  rent,  but  for  want  of  pleadings  or 
special  findings  or  something  to  take  their 
place,  it  settled  nothing  else.  In  a  subse- 
quent action  the  plaintiff  could  not  maintain 
a  right  to  recover  rent  upon  some  new 
ground.  In  that  sense  anything  that  he  could 
have  litigated  in  his  action  for  rent  Is  re- 
garded as  having  been  actually  litigated,  but 
that  is  the  extent  to  which  the  rule  applies 
In  such  a  case. 

The  judgment  Is  affirmed.  All  the  Justic- 
es concurring. 


STEVENS  v.  MISSOURI,  K.  &  T.  RY.  CO.* 
(Supreme  Court  of  Kansas.    Feb.  11,  1911.) 

(Syllabus  by  the  Court.) 

1.  Master  and  Servant  (|  281*) — Injttbies 
to  Servant— Actions—  Pleading. 

Where,  in  an  action  for  damages,  it  is 
alleged  in  the  petition  that  the  plaintiff  was 
injured  by  a  defect  in  an  appliance,  which  be 
was  in  duty  bound  to  operate,  and  that  the  de- 
fendant had  knowledge  of  the  defect,  or,  in  the 
exercise  of  reasonable  care,  should  have  known 
of  the  defect,  and  that  the  plaintiff  bad  no 
knowledge  thereof,  it  is  not  essential  to  the 
plaintiff's  cause  of  action  that  he  allege  that 
he  could  not,  in  the  exercise  of  reasonable 
care,  have  acquired  knowledge  thereof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §g  849-854;  Dec.  Dig.  I 
261.*] 

2.  Master  and  Servant  (|  261*)— Injtjbus 
to  Sebvant— Actions— Pleading. 

In  such  case,  if  the  defendant  relies  upon 
the  contributory  negligence  of  the  plaintiff  as 
a  defense,  it  devolves  upon  him  to  allege  and 
prove  it 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  849-864;  Dec  Dig.  J 
261.*] 

Appeal  from  District  Court,  Labette 
County. 

Action  by  Charles  B.  Stevens  against  the 
Missouri,  Kansas  &  Texas  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

John  Madden  and  W.  W.  Brown,  for  ap- 
pellant W.  D.  Atkinson,  for  appellee. 
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SMITH,  J.  The  undisputed  facts  In  the 
case  briefly  stated  are:  Stevens  was  em- 
ployed by  the  railroad  company  as  night 
watchman  at  Mineral,  where  there  were 
switchyards,  but  no  roundhouse,  and  where, 
on  a  cold  night  in  February,  1907,  with  two 
other  men,  he  was  to  care  for  three  engines. 
Their  duties  were  to  keep  up  sufficient  steam 
to  keep  the  pipes  from  freezing.  Stevens 
had  been  employed  at  this  business  only  a 
short  time,  but  longer  than  either  of  the  oth- 
er workmen,  who  were  subject  to  his  direc- 
tion. The  engines  were  numbered  159,  165, 
and  178.  During  the  night  Stevens  was  on 
engine  No.  159,  where  the  accident  occurred, 
and  was  called  by  the  workmen  to  one  of  the 
other  engines  to  adjust  some  difficulty,  and 
on  his  return  to  No.  159  the  supply  pipe  or 
hose,  which  was  attached  at  one  end  to  a 
"goose  neck"  under  the  engine  and  at  the 
other  to  a  feed  pipe  from  the  water  tank, 
blew  off  at  the  "goose  neck,"  struck  him  on 
the  leg  and  fractured  it  The  supply  pipe 
was  of  rubber,  always  contained  water  from 
the  tank,  and  Its  function  was  to  convey 
water  to  the  engine.  One  of  the  principal 
duties  of  the  workmen  was  to  keep  up  suffi- 
cient steam  In  the  engine  and  so  adjust  it 
as  to  force  the  steam  through  the  supply 
pipe  into  the  tank  to  prevent  the  water  in 
the  supply  pipe  and  other  pipes  from  freez- 
ing. The  engine  had  been  taken  to  the  re- 
pair shop  at  Parsons,  and  a  new  supply 
pipe  placed  thereon  a  day  or  two  before  the 
accident,  and  had  been  run  out  to  Mineral 
on  the  evening  previous  thereto.  The  "goose 
neck"  was  of  metal,  enlarged  at  the  end,  and 
the  pipe  was  fastened  by  being  slipped  over 
this  enlargement  and  held  by  a  metal  clamp 
adjusted  by  a  screw  in  a  manner  similar  to 
the  attachment  of  a  nozzle  to  an  ordinary 
lawn  hose.  On  the  trial  the  jury  returned 
a  verdict  in  favor  of  Stevens  for  $2,500  dam- 
ages. A  motion  for  a  new  trial  was  over- 
rnled,  and  judgment  rendered  according  to 
the  verdict 

The  claim  of  the  appellee  is  that  this  hose 
was  not  properly  attached  and  secured  to 
the  "goose  neck"  at  the  shops,  and,  on  the 
part  of  the  appellant  that  Stevens  negli- 
gently permitted  the  steam  to  get  down  and 
the  water  to  freeze  in  the  pipe.  In  the  pe- 
tition it  was  alleged  that  the  hose  was  loose- 
ly and  insecurely  clamped  to  the  "goose 
neck"  and  by  reason  thereof  was  unable  to 
withstand  a  pressure  of  steam  sufficient  and 
necessary  to  keep  the  heater  warm  and  the 
water  therein  from  freezing,  and  that  the 
railroad  company  in  the  exercise  of  ordinary 
care  could  have  ascertained  the  defective 
condition;  also,  that  the  appellee  did  not 
know  of  the  defect.  The  appellant  demurred 
to  the  petition  on  the  ground  that  it  contain- 
ed no  allegation  that  Stevens  In  the  exercise 
of  ordinary  care  could  not  have  known  of 
the  defect    If  the  accident  occurred  from 


the  want  of  ordinary  care  on  the  part  of  the 
appellee,  it  constituted  contributory  negli- 
gence on  his  part  and  was  a  proper  matter 
to  be  alleged  in  defense. 

We  think  the  court  properly  overruled  the 
demurrer.  The  evidence  on  the  part  of  Ste- 
vens tended  to  establish  the  fact  that  the 
pipe  was  improperly  attached,  and,  on  the 
part  of  the  company,  evidence  was  given  by 
Roundtree,  the  engineer  that  run  the  engine 
out  to  the  effect  that  Stevens  neglected  to 
keep  up  proper  steam ;  that  the  water  in  the 
pipe  froze;  that  the  accumulating  steam 
blew  off  the  pipe  and  caused  the  injury ;  and 
that  it  was  negligence  on  the  part  of  Stevens 
to  allow  the  steam  to  get  down.  The  evi- 
dence presented  no  further  Issue  for  the  de- 
termination of  the  Jury,  and,  hence,  the  de- 
murrer of  the  appellant  to  the  evidence  was 
properly  overruled. 

The  third  contention  argued  by  appellant 
is  that,  if  it  should  be  assumed  from  the  evi- 
dence that  the  railroad  company  was  neg- 
ligent in  any  particular,  it  must  be  conceded 
that  Stevens  was  familiar  with  the  condi- 
tions around  him — everything  could  be  seen 
by  him;  that  he  knew  the  dangers  of  the 
place;  in  fact  that  he  and  his  coemployes 
made  the  dangerous  condition,  if  any  ex- 
isted; and  that  he  voluntarily  and  unneces- 
sarily put  himself  in  a  place  of  danger  and 
received  the  injury  by  climbing  into  the  cab 
on  the  side  on  which  the  pipe  blew  off  in- 
stead of  on  the  other  side. 

As  before  said,  this  presents  an  Issue  for 
the  Jury.  There  was  evidence,  pro  and  con, 
the  jury  determined  the  issue  in  favor  of 
the  appellee,  and  the  court  approved  the 
verdict  There  was  sufficient  evidence  to  sus- 
tain the  judgment  We  cannot  say,  as  a 
matter  of  law,  that  a  man,  who  was  previ- 
ously Inexperienced  and  who  had  been  tend- 
ing an  engine,  only  for  the  purpose  indicated 
in  this  case,  for  a  short  time,  was  bound  to 
know  from  mere  observation  that  the  at- 
tachment of  the  pipe  to  the  "goose  neck"  by 
the  skilled  workmen  of  the  railroad  company 
at  its  shops  had  been  improperly  done.  Nei- 
ther can  we  say  that  the  evidence  fails  to 
show  that  the  accident  occurred  by  reason 
of  the  defective  attachment  of  the  hose  to 
the  "goose  neck,"  or  that  the  evidence  con- 
clusively shows  that  the  accident  occurred 
by  reason  of  the  fault  of  the  appellee  and 
his  assistants  In  allowing  the  steam  to  get 
down  and  the  water  to  freeze  in  the  pipes. 

In  short  this  is  a  fact  case.  There  seems 
to  be  no  substantial  legal  question  involved. 
It  Is  contended  that  some  of  the  findings  are 
inconsistent  but  we  do  not  think  they  are 
necessarily  so.  The  Instructions  of  the  court 
were  proper,  and,  as  before  said,  it  approved 
the  findings  of  the  jury,  and  we  think  on 
sufficient  evidence. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 
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HAUGHTON  ct  al.  v.  BILSON  et  aL 
{Supreme  Court  of  Kansas.    Feb.  11,  1911.) 

(Syllabus  by  the  Court.) 

1.  New  Tbial  (8  166*)— Demubbeb  to  Peti- 
tion—Effect. 

A  demurrer  to  a  petition  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence 
raises  the  question  whether  the  new  evidence 
is  cumulative,  but  not  whether  it  is  such  as 
would  probably  change  the  result,  where  it  is 
material  and  competent 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  233-244;  Dec.  Dig.  §  166.*] 

2.  New  Tbial  (8  104*)— Newly  Discovebed 
Evidence— Cumulative  Evidence. 

Upon  an  issue  whether  a  stone  discovered 
by  a  surveyor  is  the  same  one  set  in  the  course 
of  a  prior  survey,  evidence  of  witnesses  who  un- 
dertake to  describe  from  personal  observation 
the  stone  so  formerly  set  is  not  cumulative  to 
the  description  of  the  stone  given  in  the  notes 
of  such  survey. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  86  218-220;  Dec  Dig.  8  104.*] 

3.  New  Tbial  (8  104*)— Newly  Discovebed 
Evidence— Cumulative  Evidence. 

Newly  discovered  evidence  offered  as  a 
ground  for  a  new  trial  is  not  rendered  cumu- 
lative by  the  fact  that  evidence  of  the  same 
character  and  directed  to  the  same  point,  but 
to  the  opposite  effect,  was  introduced  at  the 
trial  by  the  successful  party. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  88  218-220;  Dec.  Dig.  8  104.*] 

Appeal  from  District  Court,  Greenwood 
County. 

Action  by  John  Haughton  and  others 
against  W.  J.  Bilson  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Re- 
versed and  remanded. 

M.  M.  Suddock,  for  appellants.  Howard  J. 
Hodgson,  S.  F.  Wicker,  and  Gordon  A.  Badg- 
er, for  appellees. 

MASON,  J.  A  survey  was  had  under  the 
statute  for  the  purpose  of  locating  the  cen- 
ter of  a  section.  The  surveyor  decided  that 
a  stone  monument  which  he  discovered  should 
be  regarded  as  marking  such  corner,  on' the 
theory  that  it  had  been  set  for  that  purpose 
in  the  course  of  an  earlier  survey,  although 
It  was  in  fact  22  feet  west  of  the  true  or 
mathematical  center.  John  Haughton  and 
others  appealed  from  the  surveyor's  report 
Upon  a  trial  in  the  district  court  it  was  af- 
firmed. Later  Haughton  and  those  having 
interests  In  common  with  him  filed  a  peti- 
tion for  a  new  trial  on  the  ground  of  newly 
discovered  evidence.  A  demurrer  to  their 
petition  was  sustained,  and  they  appeal. 

The  appellees  seek  to  Justify  the  ruling  of 
the  trial  court  upon  two  grounds:  (1)  That 
the  newly  discovered  evidence  was  merely 
cumulative ;  and  (2)  that  the  new  evidence  if 
received  would  not  with  reasonable  certainty 
change  the  result  We  do  not  think  the  ques- 
tion of  the  probable  effect  of  the  new  evi- 
dence, where  it  is  material  and  competent, 
and  not  cumulative,  is  one  to  be  determined 


upon  a  demurrer  to  the  petition.  Whether 
or  not  It  is  cumulative,  however,  may  well 
be  decided  In  that  manner,  and  such  a  deci- 
sion is  open  to  review  on  appeal.  "No  dis- 
cretion is  reposed  in  the  court  in  determin- 
ing whether  or  not  evidence  is  cumulative. 
It  is  a  bare  legal  proposition,  which  has  been 
a  fruitful  subject  of  discussion  in  the  courts 
for  years."  Town  of  Manson  v.  Ware,  63 
Iowa,  346,  349,  19  N.  W.  275,  276.  In  Hart 
v.  Bralnerd,  Ex'r,  et  al.,  68  Conn.  50,  35 
Atl.  776,  a  ruling  sustaining  a  demurrer  to 
a  petition  for  a  new  trial  was  placed  In 
part  upon  the  ground  that  the  new  evidence 
was  not  likely  to  Induce  a  different  result 
but  as  the  evidence  was  held  to  be  purely 
cumulative,  what  was  said  on  the  other 
aspect  of  the  matter  was  obviously  dictum. 
We  do  not  mean  that  it  Is  reversible  error 
for  a  trial  judge  to  refuse  to  take  testimony 
upon  such  a  petition,  where  the  new  evidence 
In  its  most  favorable  aspect  could  not  rea- 
sonably be  expected  to  change  the  result  If 
that  appeared  to  be  the  force  of  the  decision 
here  appealed  from,  we  should  examine  more 
fully  into  the  probable  effect  of  the  new  evi- 
dence. But  inasmuch  as  the  evidence  offered 
was  plainly  of  considerable  importance,  and 
its  force  depended  upon  the  relative  weight 
to  be  given  to  conflicting  testimony,  we  con- 
clude that  In  sustaining  the  demurrer  the 
trial  court  meant  to  be  understood  as  hold- 
ing that  the  new  evidence  was  unavailing  be- 
cause it  was  cumulative  to  that  already 
heard. 

At  the  trial  the  successful  parties  intro- 
duced witnesses  who  testified  to  personal 
knowledge  that  the  stone  adopted  by  the 
later  surveyor  was  In  fact  the  one  set  by  the 
earlier  surveyor,  and  that  It  occupied  its 
original  position.  The  losing  parties  pro- 
duced no  witness  who  professed  to  nave  seen 
the  stone  that  was  set  by  the  first  surveyor. 
They  relied  on  the  fact  that  the  notes  of 
the  earlier  survey  described  the  stone  as 
being  differently  marked  and  of  different  di- 
mensions from  that  discovered  by  the  later 
surveyor,  and  upon  evidence  that  at  certain 
times  between  the  two  surveys  no  stone  at  all 
was  to  be  seen  at  the  place  where  it  was 
afterward  found.  The  newly  discovered  evi- 
dence offered  was  that  of  witnesses  who  had 
seen  the  stone  placed  by  the  first  surveyor, 
and  were  able  to  say  from  personal  knowl- 
edge that  It  corresponded  in  size  and  marks 
with  the  records  of  the  first  survey,  and  not 
with  the  stone  subsequently  found,  and  that 
it  was  located  practically  at  the  true  or 
mathematical  center  of  the  section,  and  not 
where  the  new  survey  established  the  corner. 
This  proffered  evidence  was  not  cumulative 
to  that  afforded  by  the  notes  of  the  first  sur- 
vey, because,  while  it  was  to  the  same  point 
and  effect,  it  was  not  of  the  same  kind.  The 
personal  testimony  of  a  witness  whose  obser- 
vation and  memory  may  be  tested  by  cross- 
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examination  is  not  of  the  same  character  as 
the  entry  in  a  record.  It  might  be  more 
convincing  or  less  according  to  circumstances, 
but  It  is  not  evidence  of  the  same  kind  in  the 
t  sense  in  which  the  term  is  used  in  defining 
the  test  of  cumulative  evidence.  The  prof- 
fered evidence  was  of  precisely  the  same 
character,  and  bore  upon  precisely  the  same 
point,  as  some  that  was  introduced  at  the 
trial  by  the  successful  parties,  but  it  was 
not  cumulative  thereto,  because  it  was  to 
the  contrary  effect  It  was  not  corroborative 
of  the  evidence  of  the  prevailing  parties,  but 
contradictory.  Of  course,  a  losing  party  may 
not  demand  a  new  trial  because  he  has  dis- 
covered a  way  in  which  to  contradict  his  own 
witnesses.  29  Cyc.  899,  note  62.  But  if  he 
has  been  defeated  by  reason  of  evidence  of- 
fered by  the  adverse  party,  which  he  has 
been  unable  to  meet,  and  afterward  discovers 
witnesses  who  are  able  to  contradict  those 
of  his  adversary,  his  new  evidence  may  not 
be  rejected  as  cumulative,  notwithstanding 
evidence  of  the  same  sort,  directed  to  the 
same  question,  was  given  at  the  trial.  State 
v.  Tyson,  66  Kan.  686.  44  Pac  600,  29  Cyc. 
009.  note  82 ;  29  Cyc.  920,  note  8 ;  8  Encycl. 
of  Ev.  924. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  farther  proceedings  in  accord- 
ance herewith.  All  the  Justices  concurring. 


STATE  v.  ROACH  et  aL 
(Supreme  Court  of  Kansas.    Feb.  11,  1911.) 
On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  112  Pac.  150. 

PER  CURIAM.  In  a  petition  for  a  re- 
hearing attention  is  called  to  the  recent  case 
of  Chantangco  v.  Abaroa,  218  U.  S.  476,  484, 
486,  31  Sup.  Ct  34,  36,  37,  54  L.  Ed.  1116. 
There  the  court  held  an  acquittal  upon  a 
criminal  charge  to  be  a  bar  to  tbe  recovery 
of  damages  occasioned  by  the  same  unlaw- 
ful act  The  decision,  however,  turned  up- 
on a  peculiarity  of  the  law  of  the  Philllplne 
Islands,  in  virtue  of  which  "a  judgment  of 
conviction  was  essential  to  an  action  for  In- 
demnification." After  stating  the  substance 
of  the  local  statutes,  the  opinion  continues: 
The  foregoing  considerations  eliminate  any 
question  of  the  effect  of  such  a  judgment  of 
acquittal  under  the  principles  of  the  com- 
mon law." 

Tbe  petition  for  a  rehearing  also  urges 
that  the  Injunction  action  here  involved  is 
Jn  its  essential  nature  penal,  because  the 
statute  requires  an  unsuccessful  defendant 
to  pay  the  plaintiffs  attorney's  fee.  Grant- 
ing that  this  requirement  is  justified  only  on 
the  theory  that  a  wrong  to  the  public  has 
been  committed,  the  attorney's  fee  is  not 
strictly  and  solely  a  penalty.  It  is  also  com- 
pensatory*   See  Atchison,  T.  &  S.  F.  R.  Co. 


v.  State,  22  Kan.  1,  15,  16.  Moreover,  the 
object  of  the  injunction  action  is  not  to  ex- 
act the  payment  of  the  attorney's  fee.  That 
is  merely  Incidental.  The  purpose  is  not 
punishment  for  a  past  offense,  but  security 
against  its  repetition.  All  the  Justices  con- 
curring, except  WEST,  J.,  who  did  not  sit 


STATE  v.  HARGIS. 
(Supreme  Court  of  Kansas.  Feb.  11,  1911.) 

(ByUabus  by  the  Court.) 

1.  Courts  (|  66*) — Terms  of  Court— Dura- 
tion. 

A  term  of  the  district  court  having  bees 
regularly  convened  continues  until  there  is  a 
final  adjournment  of  the  court  sine  die  or  the 
term  ends  by  the  expiration  of  the  period  fixed 
by  the  statute. 

[Ed.  Note.— For  Other  cases,  see  Courts,  Cent. 
Dig.  f  230;  Dec,  Dig.  |  65.*) 

2  Courts  (|  66*) —Terms  of  Court  — Ad- 
journment—Death  of  Judge— Powers  of 
Successor. 

Where  at  the  time  appointed  for  the  term 
of  court  to  begin  the  regular  district  judge  is 
absent  and  a  pro  tem.  judge  is  duly  elected 
and  qualifies,  and  adjourns  court  to  a  future 
day  of  the  term,  and  before  that  day  arrives 
the  regular  judge  dies,  and  his  successor  is  not 
appointed  until  after  the  day  to  which  the 
court  was  adjourned  by  such  pro  tem.  judge,  the 
term  will  not  lapse  by  the  death  of  the  regular 
judge,  and  his  successor  may  convene  court  at 
any  time  before  the  term  expires  by  law. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  f  66.*] 

Appeal  from  District  Court  Cloud  County. 
William  S.  Hargia  was  convicted  of  an 
illegal  sale  of  liquor,  and  appeals.  Affirmed. 

Sturges  &  Sturges,  for  appellant  F.  S. 
Jackson,  Atty.  Gen.,  Charles  D.  Shukers,  and 
A.  Li.  Wllmoth,  for  the  State. 

PORTER,  J.  The  defendant  appeals  from 
a  judgment  of  conviction  under  the  prohibi- 
tory liquor  law. 

The  principal  claim  of  error,  and  indeed 
the  only  one  which  requires  discussion,  is 
that  the  court  had  no  jurisdiction  to  try  him 
for  tbe  offense  charged  at  the  time  it  did  be- 
cause the  regular  term  of  the  court  had  laps- 
ed or  been  adjourned,  and  the  trial  was  not 
held  at  a  regular  or  special  term.  The  regu- 
lar term  commenced  on  the  first  Monday  in 
April,  according  to  section  2420  of  the  Gen- 
eral Statutes  of  1909.  This  was  April  4, 
1910.  On  that  day  the  judge  of  the  district 
court,  Hon.  W.  T.  Dillon,  was  absent  by 
reason  of  sickness.  Court  convened  by  order 
of  the  sheriff,  and  C.  W.  Van  de  Mark  was 
elected  judge  pro  tem.,  and  took  the  usual 
oath  of  office.  Acting  as  judge  pro  tem.,  he 
adjourned  court  to  April  12th.  On  April 
7th  Judge  Dillon  died.  On  April  12th  the 
sheriff  adjourned  court  until  April  13th.  On 
April  18th,  Hon.  John  C.  Hogin  was  ap- 
pointed judge  of  the  district   He  qualified 
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on  April  14th,  and  on  that  day  opened  court 
and  adjourned  the  same  until  the  16th,  at 
which  time  court  was  again  convened  and 
this  cause  tried. 

The  statutory  provision  for  the  election  of 
judges  pro  tern,  is  as  follows: 

"Sec.  2394.  A  judge  pro  tern,  of  the  dis- 
trict court  may  be  selected  In  the  follow- 
ing cases:  First,  when  the  judge  shall  be 
sick  or  absent  at  the  commencement  of 
the  term;  second,  when  the  judge  shall  be 
sick  or  absent  himself  during  or  at  the  close 
of  any  term  before  all  the  cases  pending  in 
the  court  at  the  commencement  of  the  term 
shall  have  been  reached  for  trial;  third, 
wben  the  judge  is  interested  or  has  been 
of  counsel  in  the  case  or  subject-matter 
thereof,  or  is  related  to  either  of  the  par- 
ties, or  otherwise  disqualified  to  sit:  Pro- 
vided, this  act  shall  not  apply  to  any  case 
now  pending. 

"Sec.  2395.  Such  selection  shall  be  made 
by  the  members  of  the  bar  present,  and  shall 
be  by  ballot,  under  the  direction  of  the  judge, 
or,  in  his  absence,  of  the  clerk.  The  parties, 
or  their  attorneys,  in  any  case,  may  select 
a  Judge  to  sit  in  such  case."   Gen.  St  1909. 

The  claim  is  made  that  Judge  Van  de 
Mark  was  not  elected  as  the  regular  judge 
pro  tern,  because  he  was  elected  upon  a  mo- 
tion that  "the  bar  proceed  to  elect  a  judge 
pro  tern,  for  the  purpose  of  considering  all 
matters  wherein  all  parties  consent  to  the 
trial  thereof";  that,  his  election  being  for 
certain  special  purposes  only,  he  possessed 
none  of  the  powers  of  a  regular  judge  pro 
tern.  This  contention  cannot  be  sustained. 
He  was  clearly  elected  judge  pro  tern,  under 
the  first  clause  of  section  2394,  supra:  "First, 
when  the  judge  shall  be  sick  or  absent  at 
the  commencement  of  the  term."  Section 
2397  of  the  same  statute  provides  that  the 
judge  pro  tern,  shall  take  and  subscribe  the 
same  oath  as  required  to  be  taken  by  the 
regular  judge,  and  that  the  oath  and  a  min- 
ute of  the  proceedings  shall  be  entered  upon 
the  journal  of  the  court  The  judge  pro 
tern,  in  this  case  took  and  subscribed  that 
kind  of  an  oath.  Section  2398  declares  that 
"the  judge  pro  tern,  shall  have  the  same 
power  and  authority  as  the  regular  judge, 
while  holding  court,  and  in  respect  to  cases 
tried  before  him,  or  in  which  he  may  have 
been  selected  to  act"  The  expression,  "while 
holding  court,"  limits  his  authority  to  act 
aa  judge  to  such  time  as  the  court  shall  be 
in  session.  After  the  court  adjourns,  he  no 
longer  possesses  the  authority  of  a  Judge 
pro  tern.  On  the  day  that  Judge  Van  de 
Mark  was  elected,  and,  after  he  had  taken 
and  subscribed  the  oath  as  judge  pro  tern., 
he  adjourned  court  until  the  12th  day  of 
April.  He  had  the  same  authority  to  ad- 
journ court  that  the  regular  district  judge 
would  have  had,  so  that  up  to  this  time  there 
was  no  lapse  of  the  term.  It  is  contended, 
however,  that  the  sheriff  had  no  authority 
to  act  on  the  12th  day  of  April  because 


his  power  to  adjourn  court  from  day  to  day 
is  expressly  limited  to  cases  where  the  judge 
fails  to  attend  at  the  commencement  of  the 
term,  and  that  in  order  to  act  at  all,  the 
sheriff  must  act  within  two  days  from  the 
time  the  term  was  appointed  to  begin.  This 
contention  is  sound.  Section  6340  of  the 
General  Statutes  of  1909  provides  that:  "If 
the  judge  of  a  court  fail  to  attend  at  the 
time  and  place  appointed  for  holding  his 
court  the  sheriff  shall  have  power  to  ad- 
journ the  court  from  day  to  day,  until  the 
judge  attend  or  a  judge  pro  tern,  be  selected; 
but  if  the  Judge  be  not  present  in  bis  court 
nor  a  Judge  pro  tern,  be  selected,  within  two 
days  after  the  first  day  of  the  term,  then 
the  court  shall  stand  adjourned  for  the 
term." 

It  Is  the  manifest  purpose  to  limit  the 
sheriff's  authority  to  adjourn  court  to  the 
first  two  days  of  the  regular  term,  and  he 
can  only  act  where  the  judge  has  failed  to 
attend  at  the  time  appointed  for  the  term 
to  begin  and  where  a  judge  pro  tern,  has  not 
been  selected.  Union  Pac.  Ry.  Co.  v.  Hand, 
7  Kan.  886.  But  we  may  entirely  Ignore 
the  action  of  the  sheriff  in  adjourning  the 
court  from  day  to  day  and  concede  that  he 
had  no  authority  to  act  in  the  matter.  A 
Judge  pro  tern,  regularly  chosen  under  the 
provisions  of  the  statute  with  all  the  power 
and  authority  of  the  regular  district  judge 
adjourned  court  from  the  first  day  of  the 
term  until  the  12th  day  of  April.  If,  when 
the  regular  term  commenced  on  April  4th, 
the  Judge  of  the  court  for  any  reason  was 
not  present  the  term  could  only  lapse  by 
both  the  failure  to  elect  a  judge  pro  tern, 
and  the  omission  of  the  sheriff  to  adjourn 
the  court  from  day  to  day.  After  the  term 
of  court  regularly  commenced,  and  was  kept 
alive  by  the  election  of  a  judge  pro  tern.,  it 
continued  until  there  was  an  adjournment 
sine  die,  or  until  the  expiration  of  the  term 
established  by  law.  Union  Pac.  Ry.  Co.  v. 
Hand,  supra,  was  a  case  where  a  verdict 
was  returned  and  entered  on  Saturday,  the 
5th  of  December,  and  at  the  close  of  the 
day  the  court  adjourned  to  Monday,  the 
7th,  but  neither  on  Monday,  the  7th,  nor 
Tuesday,  the  8th,  was  there  any  court  held 
because  the  district  judge  was  absent  On 
both  the  latter  days  the  court  was  adjourn- 
ed by  the  sheriff  because  of  the  absence  of 
the  judge  who  was  detained  by  a  severe 
storm.  It  was  held  that  the  section  author- 
izing the  sheriff  to  adjourn  court  from  day 
to  day  refers  only  to  the  beginning  of  a  term, 
and  that  his  action  in  adjourning  the  court 
afterwards  was  simply  a  nullity.  In  the 
opinion  Chief  Justice  Kingman,  speaking  for 
the  court,  said:  "Yet  we  do  not  think  that 
the  term  was  lost  by  the  adjournment  of 
tbe  court  on  Saturday  till  Monday,  and  its 
not  convening  till  Wednesday.  The  term  of 
the  court  is  fixed  by  law.  Having  once 
opened,  it  so  continues  till  the  term  expires, 
or  an  adjournment  sine  die  Is  made.  The 


Digitized  by  Google 


Kan.) 


WISE  v.  SUGAR  APPARATUS  MFG.  CO, 


403 


adjournment  from  day  to  day  does  not  sus- 
pend Its  functions.  After  the  court  has  ad- 
journed for  the  day,  it  is  a  common  prac- 
tice for  grand  juries  to  continue  their  ses- 
sions, swear  witnesses,  pursue  their  inves- 
tigations, and  find  bills;  and  petit  juries 
frequently  remain  out  all  night  in  delibera- 
tion, and  make  up  their  verdicts,  while  the 
journal  shows  that  the  court  has  adjourned. 
Each  of  these  juries  is  part  of  the  court, 
performing  important  functions;  and  the 
court  is  always  in  session  in  fact,  so  that  it 
can  protect  the  juries  and  enforce  proper 
conduct  on  their  part.  'For  all  general  pur- 
poses the  court  Is  considered  as  in  session 
from  the  commencement  till  the  close  of  its 
term.'  Barrett  v.  State,  lWis.  175.  *  *  • 
There  is  an  evident  purpose  on  the  part  of 
the  courts  to  so  construe  the  law,  if  pos- 
sible, as  will  uphold  the  sessions  of  courts 
actually  doing  business.  See  Womack  v. 
Womack,  17  Tex.  1;  Cook  v.  Skelton,  20  111. 
107  [71  Am.  Dec.  260];  Jones  v.  State,  11 
Ind.  357." 

In  State  v.  Bohan,  19  Kan.  28,  It  was  held: 
"Where  the  February  term  of  the  district 
court  was  continued  to  the  24th  of  May  next 
thereafter,  and  the  court  did  not  convene 
on  the  said  24th  pursuant  to  adjournment, 
the  court  is  legally  open  until  it  adjourns 
sine  die,  or  expires  by  law."  SyL  8.  Again, 
in  State  v.  Palmer,  40  Kan.  474,  478,  20 
Pac.  270,  a  pro  tern,  judge  was  selected  on 
June  4,  1888,  to  take  charge  of  a  certain, 
particular  case,  and  the  regular  judge  of 
the  court  left  the  courtroom,  and  was  not 
present  again  until  June  6th.  On  June  4th 
the  pro  tern,  judge  adjourned  the  court  until 
June  6th.  It  was  held  that,  even  after  the 
case  placed  in  bis  charge  was  finally  dis- 
posed of,  he  would  still  have  power  to  ad- 
journ the  court  to  some  other  day  for  the 
hearing  of  other  cases  not  disposed  of,  pro- 
vided that  at  the  time  he  acted  the  regular 
judge  was  not  present  or  had  not  ordered 
otherwise.  It  has  been  frequently  held  that 
a  court  is  open  from  the  commencement  of 
the  term  until  its  final  adjournment  sine 
die,  or  until  the  expiration  of  the  term  es- 
tablished by  law.  Palmer  v.  State,  73  Miss. 
780,  20  South.  156;  People  v.  Central  City 
Bank,  53  Barb.  (N.  Y.)  412;  People  v.  Sul- 
livan, 115  N.  T.  185,  21  N.  B.  1039;  Jasper 
et  al.  v.  Schleslnger,  22  111.  App.  637;  Towns- 
bend,  Use  of  Wyman,  et  al.  v.  Chew  & 
Summers,  31  Md.  247;  Barrett  v.  State,  1 
Wis.  175;  Labadie  v.  Dean,  47  Tex.  90; 
In  re  Dossett,  Petitioner,  2  Okl.  369,  37  Pac. 
1066;  Schofleld  v.  Horse  Springs  Cattle  Co. 
(C.  C.)  65  Fed.  433;  11  Cyc  732.  The  re- 
cent case  of  Keys  v.  Keys,  83  Kan.  92,  109 
Pac.  985,  is  not  in  point  The  question  there 
related  to  the  power  of  pro  tern,  judge  to 
act  after  the  death  of  the  regular  judge. 
Here  the  only  question  is  whether  or  not 
the  term  of  court  lapsed;  the  judge  pro 


tern,  never  having  acted  after  the  death  of 
the  regular  judge.  The  statute  fixed  the 
time  when  the  term  should  begin  and  end. 
After  a  term  of  court  has  legally  opened, 
the  term  will  continue  until  the  final  ad- 
journment of  court  sine  die  or  until  the  ex- 
piration of  the  term  established  by  law.  The 
absence  of  the  regular  judge  did  not  prevent 
the  term  from  beginning  because  within  the 
first  two  days  a  pro  tern,  judge  was  duly 
elected.  There  was  no  adjournment  sine 
die,  and  nothing  to  cause  the  term  to  lapse 
until  the  expiration  of  the  time  fixed  by  the 
statute.  The  obvious  purpose  of  the  various 
provisions  of  the  statute  which  we  have  quot- 
ed was,  in  the  language  of  the  court  in 
Palmer  v.  State,  supra,  "to  prevent  the  in- 
convenience and  mischiefs  which  flowed  from 
the  ancient  and  unreasonable  notion  that 
the  absence  of  the  Judge  for  a  single  day, 
at  any  term  of  court,  operated  to  discontinue 
all  causes  undisposed  of  and  not  formally 
continued  to  the  next  term,  to  discontinue 
the  term,  also,  and  to  dissolve  the  court  it- 
self." At  page  783  of  73  Miss.,  at  page  157 
of  20  South. 

Complaint  is  made  of  certain  Instructions 
given  and  others  refused,  and  it  is  said 
that  all  through  the  instructions  the  court 
assumed  that  the  transactions  on  the  part 
of  the  defendant  were  sales,  while  defendant 
contended  that  he  merely  acted  as  the  friend- 
ly agent  of  the  purchaser  in  procuring  liq- 
uor for  them.  The  instructions  given  by  the 
court  are  not  all  set  out  in  the  abstract,  and 
it  muBt  be  assumed  that  as  a  whole  they 
fully  covered  the  law.  The  defendant  can- 
not bring  himself  within  the  rule  declared 
In  State  v.  Turner,  83  Kan.  183,  109  Pac. 
983,  because  he  offered  no  testimony  of  any 
kind,  and  what  his  particular  defense  was 
can  only  be  conjectured  from  the  cross-ex- 
amination of  the  state's  witnesses.  The  evi- 
dence of  the  state  made  a  prima  facie  case. 
State  v.  Turner,  supra.  The  information 
substantially  followed  the  language  of  the 
statute  and  the  motion  to  quash  was  proper- 
ly overruled.  State  v.  Sterns,  28  Kan.  154; 
State  v.  Moseli,  49  Kan.  142,  30  Pac.  189. 
We  find  no  error  in  the  admission  of  testi- 
mony. 

The  judgment  is  affirmed.  All  the  Jus- 
tices concurring. 


WISE  v.  SUGAR  APPARATUS  MFG.  CO. 
(Supreme  Court  of  Kansas.    Feb.  11,  1911.) 

(Byllabut  by  the  Court.) 

1.  Master  and  See v ant  ({  88*)— Injuries  to 
Sebvant— Existence  or  Relation. 

A.  contracted  with  B.,  a  salt  company,  to 
erect  an  evaporator  system,  25  per  cent,  to  be 
paid  down,  the  remainder  after  its  installation 
and  meeting  a  required  test,  if  not  successful, 
to  be  removed  at  A.'s  expense  and  the  25  per 
cent,  refunded,  the  apparatus  to  be  placed  on 
foundations  furnished  by  B.,  all  other  labor  ta 
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be  furnished  by  B.  A.  wag  to  pat  an  expert 
in  charge  of  the  operation  of  the  evaporator 
system  until  the  test  was  successfully  made.  B. 
employed  appellee  to  take  instructions  from  the 
expert,  so  that  he  could  learn  how  to  operate  the 
plant  if  accepted,  and  was  introduced  for  that 
purpose  to  the  expert,  who  for  six  days  directed 
appellee  what  to  do  respecting  the  operation  ot 
the  system,  when  by  the  bursting  of  a  boiler 
therein  appellee  was  injured.  Held,  that  appel- 
lee was  a  servant  of  A.,  to  whom  A.  owed  ordi- 
nary care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $g  144-152;  Dec.  Dig.  g 
88.*] 

2.  Master  and  Servant  (|  293*)— Injuries 
to  Servant—  Appliances— Instructions. 

An  instruction  that  it  was  the  continuing 
duty  of  A.  to  use  ordinary  care  to  provide  ap- 
pellee with  a  safe  place  in  which  to  work  and 
with  safe  machinery  and  appliances,  and  to 
make  such  inspection  as  a  person  of  ordinary 
care  would  under  like  circumstances,  upheld, 
although  it  was  testified  on  behalf  of  A.  that  it 
was  not  customary  to  inspect  boilers  after  they 
had  been  shipped  by  reputable  manufacturers, 
except  by  pressure,  as  done  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1148-1161 ;  Dec.  Dig.  f 
293.*] 

3.  Evidence  (8  507*)— Opinion  Evidence- 
Competency  op  Expert. 

A  witness  experienced  in  handling  boilers 
was  asked  whether,  "after  having  examined  the 
door  of  this  boiler  A  and  the  door  after  this  ac- 
cident, you  can  say  from  your  knowledge  and 
experience  in  the  handling  and  using  of  boilers, 
if  a  man  in  the  exercise  of  ordinary  and  reason- 
able precaution  could  have  told  this  boiler  was 
defective  in  any  way,"  to  which  an  objection 
was  sustained.  Held,  that  the  question  did  not 
call  for  expert  evidence  save  in  the  slight  degree 
furnished  by  the  experience  of  witness  in  hand- 
ling boilers,  and  the  ruling  was  proper. 

[Ed.  Note.— For  other  cases,  Bee  Evidence, 
Cent  Dig.  §  2310;  Dec.  Dig.  §  507.*] 

4.  Damages  (§  221*)— Injuries  to  Servant- 
Action  for  Injuries — Verdict. 

Appellee,  previously  a  workman  in  a  mill, 
was  by  the  injury  in  question  thrown  violently 
to  the  ground  by  the  explosion  and  force  of  es- 
caping steam,  pieces  of  the  exploded  boiler  head 
breaking  the  water  pipes  above  him,  thereby  re- 
leasing the  water  upon  him  with  great  force 
so  that  be  was  unable  to  rise,  was  bruised 
upon  the  head,  severely  scalded,  and  was  in  the 
hospital  four  weeks  and  one  day,  was  rendered 
more  nervous  than  formerly,  has  burning  and 
itching  from  the  scald.  Held  that,  although  he 
testified  that  he  was  earning  the  same  wages  as 
before  in  his  former  employment,  a  finding  by 
the  jury  that  his  injury  was  such  as  to  prevent 
him  from  performing  regular  labor  such  as  he 
performed  before  the  injury,  taken  together  with 
the  general  verdict  in  his  favor,  may  and  should 
be  harmonized  therewith. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |  504;  Dec.  Dig.  §  221.*] 

5.  Master  and  Servant  (§  297*)— Injuries 
to  Servant  —  Action  for  Injuries  —  Ver- 
dict. 

The  court  charged  that,  if  the  unsafe  and 
defective  condition  of  the  casting  could  have 
been  discovered  by  reasonably  careful  inspection 
and  vigilance,  the  law  charges  appellant  with 
knowledge  of  such  condition.  The  testimony 
showed  that  actual  knowledge  did  not  exist  but 
it  was  sufficient  to  support  a  finding  that  it 
could  have  existed  by  the  exercise  of  reasonable 
care.  The  jury  found  actual  knowledge.  The 
general  verdict  was  for  appellee.  Held,  that 
such  finding  may  and  should  be  construed  as 


equivalent  to  a  finding  that  appellant  should 
have  had  such  knowledge ;  the  legal  and  logical 
difference  between  such  actual  and  constructive 
findings  being  more  technical  than  substantial 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  If  1195-1198 ;  Dec  Dig.  § 

Appeal  from  District  Court,  Reno  County. 

Action  by  Sherman  Wise  against  the  Sugar 
Apparatus  Manufacturing  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Prlgg  A  Williams,  for  appellant  F.  L. 
Martin,  for  appellee. 

WEST,  J.  Appellant  contracted  with  the 
Carey  Salt  Company  to  furnish  an  evaporator 
system  for  manufacturing  salt,  guaranteeing, 
among  other  things,  that  it  should  have  a  cer- 
tain salt-making  capacity  when  working  with 
10  pounds'  pressure.  The  price  was  $23,200 
f.  o.  b.  Hutchinson,  including  the  services  of 
a  skilled  mechanic  to  superintend  the  erec- 
tion of  the  apparatus,  the  foundations  to  be 
supplied  by  the  salt  company,  "all  other  labor 
to  be  furnished  by  the  owners"  (the  salt 
company).  Twenty-five  per  cent,  was  to  be 
paid  down  and  75  per  cent  80  days  after  the 
completion  of  a  6  days  test  in  case  such  test 
should  show  a  fulfillment  of  the  guaranty, 
and,  in  case  it  should  not  so  show,  the  salt 
company  should  be  at  liberty  to  refuse  to  ac- 
cept the  apparatus,  and  should  have  refund- 
ed  the  25  per  cent  paid,  and  the  appellant 
should  remove  the  apparatus  at  its  own  ex- 
pense. The  only  mention  of  help  to  be  fur- 
nished by  the  salt  company  was  the  one 
quoted:  "All  other  labor  to  be  furnished  by 
the  owners."  The  apparatus  consists  in  part 
of  a  system  of  four  steam  cylinders  or  boil- 
ers, called  "effects,"  A,  B,  C,  and  D,  Into 
which  exhaust  steam  from  the  salt  company's 
plant  was  to  be  introduced;  provision  also 
being  made  for  the  introduction  of  live  steam 
now  and  then  when  needed.  These  "effects" 
or  boilers  could  be  worked  in  conjunction,  in 
part  or  separate,  by  a  valve  system,  so  that 
the  pressure  on  each  would  be  equal. 

The  amended  petition  charged,  In  sub- 
stance, that  on  May  29, 1908,  said  boilers  and 
apparatus  had  been  placed  and  installed  In 
the  salt  plant  for  experiment  and  trial  and 
demonstration;  that  the  connection  between 
boilers  A  and  B  was  broken  and  out  of  re- 
pair, so  that  A  could  not  be  used,  and  the 
apparatus  would  have  to  be  changed  in  order 
to  operate  it  upon  "the  triple  effect,"  and 
appellee  was  instructed  by  the  expert  in 
charge  to  close  a  valve  which  permitted  the 
steam  to  pass  from  A  into  the  other  boilers, 
and  informed  appellee  that  he,  the  expert 
would  open  the  pipe,  and  allow  the  exhaust 
steam  to  first  pass  into  boiler  D,  which 
would  thus  permit  such  steam  to  operate  un- 
der B,  C,  and  D  only;  that  after  he  had 
obeyed  this  instruction,  the  three  boilers 
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were  thus  operated  through  the  night;  that 
immediately  before  the  Injury,  and  eight  or 
ten  hours  after  the  triple  effect  had  thus 
been  put  in  operation,  said  expert  wantonly 
and  unnecessarily  opened  the  live  steam 
valve,  thereby  permitting  an  "unusually  dan- 
gerous and  excessive"  head  of  steam  to  be 
turned  into  boiler  A,  which  was  cold  and  dis- 
connected; that  said  boiler,  being  construct- 
ed of  cast  iron,  was  wholly  incapable  of 
standing  the  pressure,  and  Immediately  "ex- 
ploded and  bursted,"  the  entire  south  end 
thereof,  being  the  end  nearest  appellee,  blew 
out  with  great  force,  breaking  the  cast  iron 
end  Into  many  pieces,  and  causing  a  great 
quantity  of  live  steam  to  escape  upon  appel- 
lee, throwing  him  violently  to  the  floor  and 
against  the  wall  of  the  building,  and  that 
the  force  thereof  was  so  strong  that  he  was 
unable  to  rise;  that  the  explosion  blew  the 
pieces  of  the  boiler  end  against  the  water 
pipes  above  appellee's  head,  bursting  the 
same,  and  permitting  the  water  to  escape 
with  great  force  upon  him,  so  that  he  was  un- 
able to  rise  until  the  expert  succeeded  in 
turning  oft*  the  steam  and  stopping  the  flow 
of  live  steam;  that  broken  pieces  of  said  cast- 
ing struck  appellee  on  each  side  of  his  fore- 
head, and  on  top  of  his  head,  and  bruised  and 
cut  his  head,  the  steam  severely  scalding  him 
and  burning  him  on  his  hands,  arms,  head, 
back,  and  legs,  permanently  injuring  him, 
damaging  and  shocking  his  entire  nervous 
system,  he  suffering  thereby  great  physical 
and  mental  pain  and  anguish,  and  becoming 
thereby  permanently  nervous,  and  would  be 
unable  In  .the  future  to  permanently  regain 
his  health  and  physical  strength;  that  appel- 
lant knew  that  said  boilers  were  made  of  cast 
Iron,  and  that  such  castings  were  likely  to 
be  defective  and  improperly  cast,  and  their 
strength  not  uniform  throughout,  and  knew 
that  they  were  not  intended  for  or  capable  of 
holding  a  head  of  live  steam;  that  they  were 
defective  and  improperly  made,  and  insuffi- 
cient for  a  head  of  live  steam,  all  of  which 
could  have  been  discovered  by  the  appellant 
by  reasonable  care.  The  answer  was  a  gen- 
eral denial  and  a  plea  of  contributory  neg- 
ligence. The  alleged  negligence  in  turning  in 
the  live  steam  was  eliminated  by  the  findings 
returned  by  the  Jury,  the  result  being  a  find- 
ing in  substance  that  the  appellant  was  neg- 
ligent in  respect  to  the  casting  which  burst; 
that  it  was  Imperfectly  constructed,  and  that 
appellant  so  knew;  that  the  casting  bad  be- 
come weakened  by  repeated  expansion  and 
contraction  due  to  heating  and  cooling,  and 
that  the  cause  of  the  casting  exploding  was 
turning  live  steam  into  effect  A,  but  that  it 
would  not  have  exploded  had  it  not  been  im- 
perfectly constructed.  A  general  verdict  was 
returned  in  favor  of  appellee  and  against  the 
appellant  only ;  other  parties  being  joined  as 
defendants. 

Complaint  is  made  with  reference  to  giving 
and  refusing  certain  instructions,  but,  ow- 


ing to  the  circumscribed  elements  of  negli- 
gence to  which  the  Jury's  findings  confine  the 
case,  it  is  Incumbent  upon  us  to  consider  only 
two.  After  telling  the  Jury  that  appellant's 
duty  was  to  exercise  reasonable  care  and  dili- 
gence to  provide  appellee  with  a  reasonably 
safe  place  to  work,  and  with  reasonably  safe 
tools,  machinery,  and  appliances  to  work 
with  and  to  exercise  reasonable  care  and  dili- 
gence to  keep  such  tools,  machinery,  and  ap- 
pliances in  a  reasonably  safe  condition  for 
the  protection  of  appellee,  the  court  added: 
"This  duty  is  continuing  in  its  nature  and  in 
its  performances.  It  was  the  duty  of  the  de- 
fendants to  make  such  inspection  of  the  ma- 
chinery and  apparatus  as  a  reasonably  pru- 
dent person  ordinarily  would  under  the  cir- 
cumstances, taking  into  consideration  the  na- 
ture of  the  machinery  and  apparatus,  its 
conditions,  and  the  manner  of  its  use."  (In- 
struction No.  6.)  Instruction  No.  7  was  to 
the  effect  that  if  the  boiler  head  was  defec- 
tive and  unsafe  by  reason  thereby,  and  the 
defect  was  known  to  appellant,  or  would 
have  been  discovered  by  It  by  reasonably 
careful  inspection '  and  vigilance,  the  law 
would  charge  appellant  with  knowledge  of 
such  defect.  It  Is  insisted  that  these  Instruc- 
tions, taken  together,  go  too  far  as  to  che 
duty  of  Inspection  in  view  of  the  fact  that  the 
evidence  shows  that  boiler  A  had  been  test- 
ed by  hydraulic  and  steam  pressure,  and 
shows,  also,  that  no  other  kind  of  inspection 
is  ever  made  of  boilers  after  they  are  ship- 
ped by  the  manufacturers.  But  it  can  hardly 
be  said  that  the  evidence  shows  that  no  other 
kind  of  inspection  ought  to  be  made,  and 
doubtless  the  court  and  jury  had  this  in 
mind,  and  we  regard  the  language  used  in 
these  instructions  as  correct  and  fair. 

Appellant  requested  certain  instructions 
to  the  effect  that,  if  appellee  knew  as  much 
about  the  danger  of  the  situation  as  the  ex- 
pert, he  could  not  recover.  These  were  prop- 
erly refused,  for  the  reason  that  appellee  was 
sent  to  the  place  for  the  express  purpose  of 
learning  all  about  the  apparatus  and  its  op- 
eration from  the  expert  who  undertook  to 
teach  him  what  he  came  there  to  learn,  and 
as  the  expert  was  a  man  of  long  experience 
in  such  work,  and  appellee  had  been  there 
only  six  days,  we  see  no  error  or  impropriety 
in  refusing  thus  to  instruct. 

An  officer  of  the  salt  company  testified  as 
to  his  experience  in  handling  boilers1,  and  was 
asked  whether,  "after  having  examined  the 
door  of  this  boiler  A  and  the  door  after  this 
accident,  you  can  say  from  your  knowledge 
and  experience  in  the  handling  and  using  of 
boilers,  If  a  man  In  the  exercise  of  ordinary 
and  reasonable  precaution  could  have  told 
this  boiler  was  defective  In  any  way,"  to 
which  an  objection  was  sustained.  He  had 
testified  that  it  was  not  customary  to  Inspect 
boilers  which  came  from  reputable  manu- 
facturers, but  the  question  involves  two  ele- 
ments of  weakness.   It  was  for  the  jury  to 
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say  whether  such  custom  was  proper  and  a 
sufficient  exercise  of  reasonable  care,  or 
whether  snch  care  would  call  for  inspection 
after  receiving  a  boiler  from  the  manufactur- 
ers, and,  as  a  portion  of  the  boiler  head  was 
in  evidence,  the  jury  could  tell  as  well  what 
conclusion  to  reach  by  examining  It  after  the 
explosion  as  the  witness  could.  In  other 
words,  the  question  does  not  call  for  expert 
evidence  save  in  the  slight  degree  furnished 
by  witness*  experience  in  handling  boilers, 
and  we  think  the  objection  was  properly  sus- 
tained. Dow,  Assignee,  v.  Julien,  82  Kan. 
576,  4  Pac  1000;  St  Louis  &  8.  F.  Ry.  Co. 
v.  Rltz,  33  Kan.  404,  6  Pac.  533;  Railroad 
Co.  v.  Chance,  57  Kan.  40,  45  Pac.  60.  In 
Kansas'  Pac.  Ry.  Co.  v.  Peavey,  29  Kan.  170, 
44  Am.  Rep.  630,  after  quoting  from  People 
v.  Morrigan,  29  Mich.  5 :  "The  experience  of 
courts  with  testimony  of  experts  has  not  been 
such  as  to  Impress  them  with  the  conviction 
that  the  scope  of  such  proofs  should  be  ex- 
tended. Such  testimony  is  not  desirable  in 
any  case  where  the  jury  can  get  along  with- 
out It;  and  it  is  only  admitted  from  necessi- 
ty, and  then  only  when  it  is  likely  to  be  of 
some  value."  This  court  held  (page  179,  29 
Kan.,  44  Am.  Rep.  630)  that:  "The  matters 
upon  which  the  opinions  were  given  in  the 
evidence  objected  to  were  on  questions  which 
could  have  been  decided  by  the  Jury  on  the 
facts,  and  of  the  facts  after  a  full  hearing 
thereof  they  were  the  competent  judges." 

Two  matters  remain  for  consideration: 
What  duty  did  appellant  owe  to  appellee? 
Were  the  findings  of  the  jury  properly  sus- 
tained? It  is  clear  that  appellant  had  con- 
structed the  apparatus  for  the  salt  company 
for  its  own  profit  and  advantage,  and  to  its 
advantage  and  profit  a  successful  Installation 
and  test  would  redound.  Appellee  was  em- 
ployed and  directed  by  the  salt  company  to 
go  to  the  place  and  learn  the  nature  and  op- 
eration of  the  evaporator  apparatus  so  he 
could  become  sufficiently  proficient  to  operate 
it  after  it  should  be  finally  accepted.  The 
expert  who  was  to  give  him  this  knowledge 
was  In  charge  of  the  apparatus  and  had  14 
years*  experience  in  erecting  vacuum  and 
evaporator  processes,  and  in  constructing 
steam  fittings.  Appellee  was  brought  to  him, 
and  he,,  the  expert,  was  told  that  he  was  go- 
ing to  learn  to  operate  the  machinery.  Ap- 
pellee began  work  May  23d,  and  was  injured 
May  29th,  having  done  in  the  meantime 
whatever  he  was  directed  to  do  by  the  expert 
in  charge.  The  expert  told  him  about  what 
to  do.  "He  told  me  to  open  and  close  valves 
In  different  parts  of  the  machinery.  •  *  * 
I  was  instructed  to  see  that  certain  valves 
were  closed  and  one  valve  was  the  exhaust 
line  Into  the  A  boiler.  •  *  •  I  had  taken 
records  of  pressure  an  evening  or  two  before 
when  Mr.  Applin  (the  expert)  went  to  lunch 
about  midnight  *  *  *  I  never  assisted  any 
one  else  about  it  than  Mr.  Applin.  •  *  * 
One  of  my  duties  was  to  go  upstairs  and  see 


how  much  salt,  was  making,  and  to  oil  tbe 
machinery  up  there,  and  I  oiled  the  machine- 
ry in  the  vacuum  room." 

The  salt  company  was  purchasing  this  ap- 
paratus for  the  purpose  of  economizing  in  tbe 
manufacture  of  salt,  and  it  was  to  its  advan- 
tage, no  doubt  to  have  it  properly  installed 
upon  Its  foundations  supplied  by  Itself  and 
by  labor  furnished  by  it  and  also  to  have  ap- 
pellee so  instructed  by  the  appellant  through 
and  by  Its  expert  in  charge  that  upon  ac- 
ceptance, he  might  be  able  to  operate  the  ap- 
paratus for  the  salt  company.  The  enter- 
prise of  installing  the  plant  so  as  to  meet 
the  required  test  was  one  in  which  appellee 
and  the  salt  company  were  jointly  interested. 
Appellee  was  employed  and  paid  by  the  salt 
company  for  helping  in  the  joint  enterprise 
to  the  extent  of  doing  whatever  he  was  di- 
rected to  do  by  the  appellant's  expert  He 
was  not  a  mere  licensee,  neither  was  he  a 
fellow  servant  with  the  expert  He  was 
practically  the  same  as  an  employe,  follow- 
ing the  instructions  and  obeying  the  direc- 
tions given  by  the  man  in  charge.  In  prin- 
ciple his  relationship  to  appellant  was  that 
of  servant  within  the  meaning  of  Fliege  v. 
Railway  Co.,  82  Kan.  147,  107  Pac.  555,  and 
appellant  as  well  as  the  salt  company  owed 
him  ordinary  care.  In  Atlantic  Transport 
Co.  v.  Coneys,  82  Fed.  177,  178,  28  C.  C.  A. 
388,  389,  It  was  held  by  the  Circuit  Court 
of  Appeals,  Second  Circuit,  that  men  working 
for  a  firm  of  jobbing  carpenters  employed  by 
a  steamship  company  to  make  repairs  and 
alterations  In  their  vessels,  such  jobbing  firm 
charging  for  work  by  the  hour  and  lumber 
by  the  foot  such  employes  being  under  a 
foreman  of  the  jobbing  company,  were  serv- 
ants of  the  steamship  company,  its  superin- 
tendents and  captains  having  the  right  to  di- 
rect the  manner  and  extent  of  tbe  repairs 
and  alterations.  "The  tendency  of  modern 
decisions  is  not  to  regard  as  essential  or  con- 
trolling the  mere  incidentals  of  the  con- 
tract, such  as  the  mode  and  manner  of  pay- 
ment (Corbin  v.  American  Mills,  27  Conn.  274 
[71  Am.  Dec.  63]),  or  whether  the  owner  can 
discharge  the  subordinate  workman,  and  not 
to  regard  as  essential,  or  an  absolute  test,  - 
so  much  what  the  owner  actually  did  when 
the  work  was  being  done,  as  what  he  had  a 
right  to  do."  See,  also,  Coughlan  v.  Cam- 
bridge, 166  Mass.  268,  44  N.  R  218;  Consoli- 
dated Fireworks  Co.  v.  Koehl,  190  111.  245, 
60  N.  El  87;  Grace  &  Hyde  Co.  v.  Probst 
208  111.  147,  70  N.  E.  12;  Hannegan  v.  Union 
Warehouse  Co.,  38  N.  T.  Supp.  272;»  Ala- 
bama Great  Southern  Ry.  Co.  v.  Burks,  148 
Ala.  113,  41  South.  638;  Dresser  on  Em- 
ployers' Liability,  pp.  54,  55,  says:  "The  un- 
failing test  of  the  existence  of  the  relation  is 
the  power  of  direction  or  control.  It  must 
be  possessed  by  a  master,  though  It  may 
not  be  exercised,  or  exercised  through  the 


1  Reported  in  full  In  the  New  York  Supplement : 
reported  aa  a  memorandum  decision  without  opinion 
in  t  App.  Dir.  61*. 


Digitized  by  Google 


Kan.) 


FARIS  y. 


FINNUP 


407 


hands  of  an  agent  The  right  of  direction 
covers,  not  only  the  general  objects  or  meth- 
od of  the  work,  bat  extends  to  every  detail 
of  it  The  discretion  of  the  servants  is  con- 
stantly subject  to  this  control — a  test  which 
stamps  him  as  a  servant,  and  not  as  an  inde- 
pendent contractor.  A  volunteer  may  be- 
come a  servant,  and  subject  himself  to  the 
duties  and  the  rights  attending  the  relation- 
ship if  his  services  are  accepted  by  the  mas- 
ter, who  personally,  or  through  his  duly  au- 
thorized agent,  acquiesces  in  the  employ- 
ment."- 

It  Is  urged  that  two  of  the  findings  in  par- 
ticular are  not  supported  by  the  evidence. 
These  are  numbered  8  and  22,  and  by  one 
the  Jury  decided  that  the  appellant  knew  of 
a  defect  in  the  casting  that  burst  before  it 
did  burst,  and  by  the  other  that  appellee's 
injury  was  such  as  to  prevent  him  from  per- 
forming regular  labor  such  as  he  performed 
before  the  injury.  He  was  allowed  $1,000 
for  permanent  injury.  Of  course,  the  only 
explanation  of  finding  No.  8  is  that  the  jury, 
having  been  instructed  that  means  of  knowl- 
edge Is  equivalent  to  knowledge,  found  the 
existence  thereof,  and  the  only  trouble  with 
the  finding  is  that  it  confuses  the  effect  with 
the  means,  the  actual  condition  with  the  le- 
gal result  thereof.  Had  the  finding  been  that 
appellant  by  the  exercise  of  reasonable  care 
could  have  discovered  and  known  of  the  de- 
fect, no  just  fault  could  have  been  found. 
But  there  was  the  evidence,  and  there  was 
the  instruction,  and  the  jury  in  substantial 
compliance  with  both,  not  being  composed  of 
lawyers  or  logicians,  reached  a  conclusion, 
which,  while  technically  susceptible  of  criti- 
cism, is  substantially  sound,  and  no  reversi- 
ble error  was  committed  by  permitting  such 
finding  to  stand.  The  other  finding  Is  said 
to  be  Invalidated  by  appellee's  testimony  that 
he  had  gone  back  to  work  at  his  former  task 
In  a  mill,  and  was  earning  the  same  wages 
as  before.  But,  considering  the  general  ver- 
dict in  his  favor,  his  testimony  as  to  pain 
and  suffering,  Itching,  and  nervousness,  and 
the  testimony  of  his  physician  that  the  itch- 
Ing  might  or  might  not  disappear,  and  would 
make  him  nervous,  we  think  the  necessary 
task  of  reconciling,  if  possible,  this  finding 
with  the  general  verdict,  must  result 'in  hold- 
ing that  taken  together  they  mean  that  ap- 
pellee, though  at  the  time  of  trial  earning 
his  former  wages,  was  earning  them  less 
easily  than  before,  and  may  later  on  be  un- 
able to  earn  them  at  all,  or  to  earn  as  much. 
It  is  difficult  to  understand  how  one  could 
undergo  the  Injury  detailed  by  him,  and  not 
be  permanently  disabled. 

A  portion  of  the  broken  boiler  head  Is  in 
evidence.  It  shows  that  in  its  molding  a 
cold  shut  or  cold  shot  occurred— that  Is,  the 
molten  metal  failed  at  one  place  to  unite 
and  blend  perfectly— leaving  a  sort  of  seam 
which  made  its  strength  less  than  one  of 
equal  thickness  perfectly  molded.  The  jury 


found  in  substance  that  this  casting,  being 
imperfect  and  too  thin,  became  weakened  by 
expansion  and  contraction,  and  that  the 
proper  introduction  of  live  steam  caused  the 
explosion.  The  contract  with  the  company 
which  furnished  this  casting  to  the  appel- 
lant from  specifications  and  drawings  fur- 
nished by  appellant  called  for  a  casting  three- 
fourths  of  an  inch  in  thickness.  The  frag- 
ment In  evidence  Is  by  actual  measurement 
materially  less  than  three-fourths  of  an 
Inch  thick  at  the  thickest  place  where  the 
seam  appears,  and  Is  a  scant  three-eighths  of 
an  Inch  thick  in  the  greater  portions  thereof. 
The  testimony  shows  that  the  boiler  head 
was  not  examined  or  tested  save  by  hy- 
draulic and  steam  pressure,  appellant  assum- 
ing that  the  old  established  and  reputable 
concern  which  furnished  It  would  not  supply 
a  defective  casting.  Appellant  had  by  its 
engineer  carefully  made  drawings  and  spec- 
ifications assuming  in  the  calculations  a  large 
factor  of  safety,  and  "took  It  for  granted 
that  the  apparatus  would  be  constructed  ac- 
cording to  the  drawings." 

While  the  defective  boiler  head  was  paint- 
ed, still  the  Jury  evidently  believed,  and  we 
think  Justly,  that  by  the  exercise  of  reason- 
able care  in  actually  examining  Into  the  suf- 
ficiency of  the  casting,  Instead  of  assuming 
It,  the  appellant  might  have  ascertained  its 
defects  and  prevented  the  injury. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


FARIS  v.  FINNUP  et  al. 
(Supreme  Court  of  Kansas.    Feb.  11,  1911.) 

(SyUdbu*  by  the  Court.) 

1.  Vendor  and  Purchases  (I  227*)— Bona 
Fide  PuBcnASEBS—" Actual  Notice." 

Under  the  statute  providing  that  no  con- 
veyance of  real  estate  shall  be  valid,  except  as 
between  the  parties  and  as  to  those  who  have 
actual  notice,  until  it  is  deposited  for  record 
(Gen.  St.  1909,  §  1672),  actual  notice  may  be 
express,  when  It  consists  of  knowledge  actu- 
ally brought  personally  home,  or  it  may  be  im- 
plied, when  ft  consists  of  knowledge  of  facts 
so  informing  that  a  reasonably  cautious  person 
would  be  led  by  them  to  the  ultimate  fact. 
In  the  latter  case  the  known  facts  must  be 
sufficiently  specific  to  impose  the  duty  to  Inves- 
tigate further,  and  they  must  furnish  a  natural 
clue  to  the  ultimate  fact 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  8S  474-494;  Dec.  Dig. 
i  227* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  160-163;  vol.  8,  p.  7564.] 

2.  Vendor  and  Purchases  (J  227*)— Bona 
Fide  Purchasers— Actual  Notice. 

The  statute  referred  to  casts  upon  the 
grantee  in  a  deed  the  duty  of  giving  notice  of 
his  rights  to  subsequent  purchasers.    Such  a 

Krchaser  may  assume  the  nonexistence  of  any 
itrument  which  has  not  been  made  valid 
against  him  by  filing  it  for  record,  and  before 
a  purchaser  taking  a  warranty  deed  can  be 
deprived  of  the  benefit  of  this  assumption  in- 
formation that  a  prior  deed  is  in  fact  outstand- 
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Ing  and  unrecorded  must  be  quite  definite  and 
specific. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  474;  Dec.  Dig.  8  227.*] 

3.  Vendor  and  Purchaser  (I  244*)— Bona 
Fide  Purchasers— Notice— Evidence. 
Under  the  evidence  In  this  case,  it  is  held 
that  a  purchaser  taking  title  by  warranty  deed 
did  not  have  actual  notice  of  a  prior  unrecord- 
ed deed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {8  609-611;  Dec  Dig. 
I  244.*] 

Appeal  from  District  Court,  Finney  County. 

Action  by  H.  P.  Faris  against  George  W. 
Finnup  and  others.  From  a  judgment  in  fa- 
vor of  defendants,  plaintiff  appeals.  Af- 
firmed. • ._.  ... .  f 

B.  F.  Milton  and  C.  E.  Vance,  for  appel- 
lant  Hoskinson  &  Hosklnson,  for  appellees. 

BURCH,  J.  The  only  subject  Involved  In 
this  appeal  is  that  of  actual  notice  of  an  un- 
recorded deed  under  the  act  relating  to  con- 
veyances of  real  estate,  which  reads  as  fol- 
lows: "No  such  instrument  in  writing  shall 
be  valid,  except  between  the  parties  thereto, 
and  such  as  have  actual  notice  thereof,  until 
the  same  shall  be  deposited  with  the  register 
of  deeds  for  record."   Gen.  St.  1909,  8  1672. 

T.  C.  Mitchell  acquired  title  to  the  land 
in  controversy  by  means  of  a  tax  deed  dated 
October  23,  1899,  and  recorded  October  24, 
1899.  Mitchell  quitclaimed  to  H.  P.  Faris  on 
May  1,  1900.  This  deed  was  not  recorded 
until  October  25,  1904.  On  February  14, 
1903,  Mitchell  conveyed  the  land  to  George 
Lynn  Miller,  the  deed  being  recorded  March 
5,  1903.  On  July  8,  1904,  Miller  conveyed  to 
George  W.  Finnup  by  a  warranty  deed  which 
was  at  once  filed  for  record.  In  an  action  of 
ejectment  brought  by  Faris  the  trial  court 
held  that  Finnup  was  entitled  to  the  land 
because  when  he  purchased  he  had  no  actual 
notice  of  the  unrecorded  deed  from  Mitchell 
to  Faris.   Faris  appeals. 

Three  matters  are  relied  on  as  affording 
actual  notice  of  the  appellant's  unrecorded 
deed.  In  March,  1900,  Mitchell  brought  suit 
against  a  large  number  of  defendants,  includ- 
ing the  appellant  to  quiet  his  title  to  a  large 
number  of  tracts  of  land.  Including  the  one 
in  controversy.  On  December  6,  1900,  this 
suit  was  dismiss  ed  as  to  the  appellant  The 
Mitchell  deed  to  Miller  was  somewhat  pe- 
culiar in  form.  It  remised,  released,  and 
quitclaimed  Mitchell's  interest  in  the  land  In 
controversy  and  30  other  quarter  sections, 
and  then  provided  as  follows:  "The  said 
parties  of  the  first  part  hereby  warrant  to 
the  said  party  of  the  second  part  against  all 
conveyances  made  by  the  said  parties  of  the 
first  part  to  any  of  said  lands  to  the  amount 
of  the  purchase  price  paid  for  said  land." 
When  the  appellee  purchased  he  knew  of  no 
outstanding  Interest  but  he  was  told  by 
Miller  that  the  title  was  good  except  as  to 


one  quarter  section  which  had  some  little 
defect  which  he  would  have  fixed  in  a  few 
days  or  In  a  week  or  so.  The  particular 
quarter  section  was  not  specified.  Actual  no- 
tice may  be  either  express  or  Implied;  that 
is,  it  may  consist  of  knowledge  actually 
brought  personally  home,  or  it  may  consist 
of  knowledge  of  facts  so  informing  that  a 
reasonably  cautious  person  would  be  led  by 
them  to  the  ultimate  fact  Pope  v.  Nichols, 
61  Kan.  230,  69  Pac.  257.  No  claim  of  ex- 
press notice  to  the  appellee  Is  made.  Actual 
notice  Is  implied  only  when  the  known  facts 
are  sufficiently  specific  to  impose  the  duty  to 
Investigate  further  and  when  such  facts  fur- 
nish a  natural  clue  to  the  ultimate  fact.  The 
appellee  purchased  upon  a  warranty  of  full 
title.  Consequently  be  was  not  put  upon  In- 
quiry like  one  who  accepts  a  quitclaim  deed. 
Rich  v.  Downs,  81  Kan.  43,  105  Pac.  9,  25 
L.  r.  A.  (N.  S.)  1035.  He  could  safely  rely 
upon  his  vendor's  warranty  unless  the  public 
records  disclosed  the  appellant's  claim  or  un- 
less cogent  facts  outside  the  records,  duly 
brought  to  bis  attention,  apprised  him  of  it 

Miller's  statement  was  so  utterly  Indefinite 
that  It  directed  attention  to  nothing.  It  pur- 
ported to  relate  to  some  small  matter  easily 
remedied,  and  not  to  something  which  went 
to  the  very  foundation  of  the  title.  It  open- 
ed no  path  leading  to  knowledge  of  any  spe- 
cific defect  Therefore  no  duty  rested  upon 
the  appellee,  in  consequence  of  the  remark, 
to  look  beyond  the  records  and  the  facts 
suggested  by  possession.  It  is  not  pretend- 
ed that  the  appellant  ever  held  possession  of 
the  land.  The  record  of  the  suit  to  quiet 
title  afforded  no  suggestion  that  the  appel- 
lant might  own  the  land  in  controversy. 
There  is  nothing  to  connect  his  name  with 
any  particular  tract  of  the  many  described  in 
the  petition,  and  the  fact  of  dismissal  as  to 
him  indicates  that  he  made  no  claim  to  any 
of  it,  and  so  was  misjolned,  as  definitely  as 
It  indicates  anything.  The  appellee  was  re- 
quired to  take  notice  of  facts  appearing:  up- 
on the  face  of  recorded  instruments  in  his 
grantor's  chain  of  title.  Knowles  v.  Wil- 
liams, 58  Kan.  221,  48  Pac.  856.  The  deed 
from  Mitchell  to  Miller  covered  many  pieces 
of  real  estate,  aggregating  nearly  5,000  acres. 
All  of  them  were  in  fact  conveyed.  The  col- 
lateral contract  of  warranty  contained  in  the 
deed  did  not  affect  the  character  of  the  in- 
strument as  a  conveyance.  Neither  did  this 
contract  admit  that  the  grantor  had  made 
previous  conveyances  of  any  of  the  lands. 
It  merely  provided  for  a  return  of  the  con- 
sideration for  any  tract  should  a  previous 
conveyance  of  it  be  produced. 

What  line  of  Inquiry  would  such  an  instru- 
ment naturally  suggest  to  a  purchaser  tak- 
ing title  under  a  warranty  deed?  He  would 
go  to  the  office  of  the  register  of  deeds  to  see 
If  any  conveyances  of  his  tract  had  been 
made.   Finding  none,  he  would  be  assured 
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that  it  was  not  involved.  He  -would  not  be 
required  to  find  Mitchell  and  Interrogate 
him.  The  law  casts  the  duty  upon  the  gran- 
tee In  a  deed  to  give  notice  of  his  right  to 
third  persons  and  not  upon  the  grantor.  Un- 
recorded deeds  are  invalid  as  to  subsequent 
purchasers  without  information  that  they 
hare  been  given,  until  they  are  deposited 
with  the  register  of  deeds  for  record.  Such 
a  purchaser  may  assume  the  nonexistence  of 
any  instrument  which  has  not  been  made 
valid  against  him  In  this  manner;  and  before 
a  purchaser  taking  a  warranty  deed  can  be 
deprived  of  the  benefit  of  this  assumption,  in- 
formation that  a  prior  deed  is  in  fact  out- 
standing and  unrecorded  must  be  quite  def- 
inite and  specific. 

The  appellant  cites  a  case  in  which  a  deed 
expressly  excepted  and  reserved  from  the 
grant  lands  which  had  previously  been  con- 
veyed. Adams  v.  Hopkins,  144  Gal.  19,  77 
Pac.  712.  The  only  question  determined  In 
respect  to  that  Instrument  was,  however,  the 
scope  of  the  grant.  The  question  of  notice 
was  not  passed  upon  and  it  was  held  that 
the  words  "previously  conveyed"  were  used 
In  the  sense  of  "previously  sold." 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

JOHNSTON,  C.  J.,  and  SMITH,  PORTER, 
and  BENSON,  JJ.,  concurring.  MASON,  J., 
not  sitting. 

WEST,  J.  (concurring  specially).  I  concur 
in  the  result  of  the  foregoing  decision,  but 
cannot  assent  to  the  doctrine  that  from  noth- 
ing something  can  be  evolved.  It  is  held  in 
this  state  that  the  grantee  In  a  quitclaim 
deed  from  his  immediate  grantor  is  put  upon 
inquiry  by  the  very  fact  that  it  is  a  quit- 
claim, and  this  rule  is  founded  on  common 
sense  and  practical  experience  In  this  state, 
In  the  western  portion  of  which  one's  land  Is 
often  spoken  of  as  so  many  "quarters"  in- 
stead of  so  many  acres,  and  where  real  es- 
tate is  handled  very  much  as  chattels  are 
handled.  Such  grantor  can  convey  no  bet- 
ter title  than  he  has;  true,  he  may  make  a 
contract  with  his  grantee  that  he  will  war- 
rant and  defend  him  against  any  outstanding 
title  or  equities,  but  this  does  not  and  cannot 
increase  the  force  of  the  conveyance  itself 
or  the  estate  actually  passed  thereby.  Much 
confusion  has  arisen  from  failure  to  distin- 
guish between  a  mere  quitclaim  and  an  in- 
strument Improperly  called  a  quitclaim  which 
amounts  to  an  actual  conveyance  and  pass- 
ing of  the  estate  Itself.  The  marrow  of  the 
matter  is  well  stated  In  Fountain  v.  Kenney, 
71  Kan.  642,  81  Pac.  179,  where  Mr.  Jus- 
tice Greene  said:  "The  determination  of 
what  equities  are  prior  in  right  to  the  hold- 
er of  the  real  estate  under  a  quitclaim  deed 
and  whether  they  are  held  by  persons  In 


whose  favor  they  should  be  enforced  depends 
entirely  upon  the  facts  of  each  case."  The 
expression  in  Rich  v.  Downs,  81  Kan.  43,  106 
Pac.  9,  25  L»  R.  A.  (N.  S.)  1086,  that  one's 
rights  are  not  affected  by  the  fact  that  his 
grantor  held  under  a  quitclaim  deed  only  Is 
the  first  clear  attempt  of  this  court  to  dif- 
ferentiate between  the  grantee  In  a  quitclaim 
deed  and  subsequent  grantees  who  take  with 
notice  thereof.  Among  the  authorities  cited 
in  support  of  this  expression  Is  Moelle  v. 
Sherwood,  148  U.  S.  21,  30,  13  Sup.  Ct  426, 
429  (37  L.  Ed.  350)  In  which  Mr.  Justice 
Field  said:  "Whether  the  grantee  is  to  be 
treated  as  taking  a  mere  speculative  chance 
In  the  property,  or  a  clear  title,  must  depend 
upon  the  character  of  the  title  of  the  grantor 
when  he  made  the  conveyance;  and  the  op- 
portunities afforded  the  grantee  of  ascertain- 
ing this  fact  and  the  diligence  with  which  he 
has  prosecuted  them,  will,  besides  the  pay- 
ment of  a  reasonable  consideration,"  deter- 
mine the  bona  fide  nature  of  the  transaction 
on  his  part"  If  a  grantee  In  a  quitclaim 
deed  from  his  immediate  grantor  Is  put  up- 
on notice  and  charged  with  a  search  for  out- 
standing equities  such  as  an  ordinarily  pru- 
dent man  would  be  required  to  make,  his 
grantee  who  knows  the  sort  of  title  the  gran- 
tor has  must  certainly  take  with  the  same 
notice  and  he  should  take  with  the  same  bur- 
den. Otherwise  one  having  no  substantial 
claim  whatever  to  a  piece  of  real  estate  may 
execute  a  quitclaim  deed  therefor  to  B.,  and 
B.  by  making  a  warranty  deed  therefor  to  C, 
who  has  knowledge  of  the  quitclaim,  may 
make  of  C.  a  bona  fide  purchaser  which  B. 
was  not 

The  object  of  the  recording  act  is  to  pro- 
tect those  who  deserve  protection,  but  not 
to  aid  in  what  might  be  called  larceny  of  real 
estate,  or  In  the  manufacture  of  titles  out  of 
nothing.  A  quitclaim  grantee  may  act  in 
perfectly  good  faith,  but  he,  as  well  as  his 
grantee,  should  be  required  to  make  reason- 
able inquiry  as  to  what  reason  existed  for 
making  a  quitclaim  Instead  of  a  warranty 
deed.  It  may  as  well  be  conceded  that  the 
numerical  weight  of  modern  authorities 
tends  to  support  this  peculiar  distinction  be- 
tween immediate  and  subsequent  grantees; 
but  the  reasoning  of  such  decisions  as  Carter 
v.  Wise,  39  Tex.  273,  Milam  County  v.  Bate- 
man,  64  Tex.  163,  Schmidt  v.  Musson  et  ah, 
20  S.  D.  389,  107  N.  W.  367,  and  Mason  v. 
Black,  87  Mo.  329,  commends  Itself  for  Its 
soundness.  In  the  latter  may  be  found  a 
quotation  from  Lord  Hardwlcke,  which  has 
lost  none  of  its  force  by  lapse  of  time: 
"Where  the  purchaser  cannot  make  out  a 
title,  but  by  a  deed  which  leads  him  to  an- 
other fact,  the  purchaser  shall  not  be  a  pur- 
chaser without  notice  of  that  fact,  but  shall 
be  presumed  cognizant  of  It;  for  it  Is  crassa 
negllgentla  that  he  sought  not  after  it" 
Page  341. 
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GRECO  v.  WESTERN  STATES  PORTLAND 
CEMENT  CO. 
(Supreme  Court  of  Kansas.    Feb.  11,  1911.) 

(Syllabus  by  the  Court.) 

1.  Negligence  (|  119*)— Issues— Pleading. 

In  an  action  founded  upon  negligence,  the 
plaintiff  must  recover  upon  some  act  of  negli- 
gence alleged  in  the  petition  and  submitted 
under  proper  instructions  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §§  200-216;  Dec.  Dig.  .§  119.*] 

2.  Negligence  (|  142*)— Review— Reversal 
— Determination  of  Issues  Not  Pleaded. 

In  such  an  action,  where  the  court  instructs 
the  jury  that  they  may  consider  only  certain 
acts  of  negligence  claimed,  and  the  jury  return  a 
verdict  in  favor  of  the  plaintiff  and  a  special 
finding  that  the  negligence  which  was  the  proxi- 
mate cause  of  the  injury  was  something  not  al- 
leged in  the  petition  nor  included  within  the 
claims  of  negligence  to  which  the  instructions 
restricted  the  jury,  the  general  verdict  will  not 
be  permitted  to  stand,  and  the  judgment  will 
be  set  aside  and  a  new  trial  ordered. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  S§  400-403 ;  Dec.  Dig.  §  14£*J 

Benson  and  West,  J  J.,  dissenting. 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  Matteo  Greco  by  Pletro  Greco 
against  the  Western  States  Portland  Cement 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 

The  plaintiff,  a  young  man  of  19  years  of 
age,  while  In  the  employ  of  the  defendant, 
received  injuries  which  he  claimed  were 
caused  by  the  defendant's  negligence.  He  re- 
covered a  judgment  of  $3,800,  from  which 
the  defendant  appeals. 

At  the  time  he  was  injured  he  was  at 
work  in  what  is  called  the  dryroom  and  was 
sweeping  the  floor.  In  the  center  of  the  floor 
there  was  a  trough  3  feet  wide  and  18  Inches 
deep  of  concrete,  the  material  of  which  the 
floor  was  constructed.  In  this  trough  was 
a  conveyor  consisting  of  a  steel  screw  or 
worm  operated  by  a  belt  and  used  for  the 
purpose  of  conveying  the  product  from  the 
stone  drier  to  another  part  of  the  mill. 
There  was  a  wooden  cover  to  the  conveyor 
made  In  sections  so  that  the  covers  could  be 
lifted  In  order  to  clean  out  the  conveyor  or 
to  see  what  condition  it  was  in.  They  were 
made  with  cleats  to  fasten  down  and  fit  in- 
side the  box  so  as  to  form  a  solid  cover  prac- 
tically on  a  level  with  the  floor.  The  petition 
alleged  that  the  plaintiff  was  unfamiliar 
with  the  room,  its  fixtures,  or  the  location 
of  the  cover  or  trapdoor ;  that  while  sweep- 
ing the  dust  and  dirt  from  the  floor  he  step- 
ped upon  one  of  the  covers  which  had  been 
carelessly  permitted  to  "become  worn,  rot- 
ten, and  out  of  repair,"  by  reason  of  which 
it  gave  way,  causing  his  foot  to  go  through 
and  inside  of  the  conveyor,  where  it  was 
caught  and  crushed  by  the  screw,  making  it 
necessary  for  the  foot  and  ankle  to  be  am- 
putated.   The  answer  set  up  contributory 


negligence  of  the  plaintiff,  negligence  of  cer- 
tain fellow  servants  who  it  alleged  had  care- 
lessly and  without  regard  to  their  instruc- 
tions removed  a  part  of  the  covering  from 
the  conveyor,  with  the  knowledge  and  con- 
sent of  the  plaintiff,  and  the  further  defense 
that  the  injury  resulted  from  a  risk  which 
the  plaintiff  had  assumed. 

The  court  charged  the  jury  that  the  allega- 
tions of  negligence  complained  of  In  the  peti- 
tion were  as  follows :  "(1)  The  defendant  had 
negligently  permitted  the  covering  of  the  con- 
veyor at  the  place  where  he  was  injured  to 
get  out  of  repair  by  becoming  worn  and  rot- 
ten ;  (2)  that  the  defendant  had  negligently 
failed  to  place  a  railing  around  such  cover- 
ing to  protect  plaintiff  and  others  in  defend- 
ant's employ  from  falling  through  and  into 
the  conveyor,  and  to  otherwise  guard  against 
injury  there  by  the  use  of  safe  appliances, 
guards,  or  rails ;  and  (3)  that  defendant  neg- 
lected its  duty  to  plaintiff  by  negligently 
falling  to  inspect  said  covering,  and  keep  it  in 
repair,  and  free  from  possible  defects." 

The  court  then  used  this  language: 

"These  then,  briefly  stated,  are  the  acts  of 
negligence  alleged  against  defendant,  to 
which  the  plaintiff  must  be  restricted  in  his 
effort  to  recover  against  the  defendant  in 
this  case,  and  to  which  you  should  confine 
yourselves  In  your  investigation  of  the  ques- 
tion as  to  whether  or  not  the  defendant  was 
guilty  of  negligence  toward  the  plaintiff. 

"You  are  instructed  that  there  has  been 
no  evidence  at  this  trial  showing  that  the 
covering  over  the  conveyor  at  the  place 
where  the  plaintiff  was  hurt  was  out  of  re- 
pair, or  that  it  was  worn  or  rotten;  and 
therefore  on  these  allegations  of  negligence 
yon  must  find  against  the  plaintiff." 

At  another  place  in  the  instructions  the 
court  in  defining  the  issues  had  stated  as  one 
of  the  claims  of  the  plaintiff:  "That  said 
conveyor  was  about  three  feet  wide  and 
eighteen  inches  deep,  and  that  it  bad  a  wood- 
en covering  thereon,  that  there  was  a  trap- 
door therein  which  was  not  fastened  or 
screwed  down,  and  that  to  keep  it  in  place 
on  the  top  of  the  conveyor  wooden  slats  or 
extensions  were  constructed,  which  fitted  into 
a  groove  or  shoulder  along  the  top  of  the 
conveyor,  so  that,  when  the  trapdoor  was  In 
place,  the  top  thereof  was  completely  cover- 
ed, and  there  were  no  hooks  or  catches,  ei- 
ther of  wood  or  steel,  to  said  door  to  keep  it 
in  place  on  the  top  of  said  conveyor."  This 
instruction  substantially  follows  the  lan- 
guage of  the  petition. 

In  the  opening  statement  of  the  plaintiff, 
counsel  said  that,  "while  performing  his  duty 
and  sweeping  toward  the  dry  mills,  he  step- 
ped on  this  trapdoor,  which  is  a  part  of  the 
covering  of  the  conveyor,  and  the  door,  be- 
ing rotten  and  decayed  and  worn  out  and 
not  properly  constructed,  fastened,  or  screw- 
ed down  to  prevent  it  from  slipping  when 
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he  stepped  on  the  door,  the  door  gave  way, 
and  the  plaintiff's  right  foot  and  a  part  of 
bis  leg  went  into  the  trough  containing  this 
steel  worm  or  screw." 

Among  the  special  findings  are  the  fol- 
lowing : 

"Q.  5.  Was  the  defendant  company  guilty 
•of  any  acts  of  negligence  which  was  the  prox- 
imate cause  of  the  injury  to  the  plaintiff? 
A.  Yea. 

"Q.  6.  If  you  answer  No.  5  'Yes'  or  in  the 
affirmative,  then  state  folly  of  what  such 
•negligent  acts  consisted.  A.  By  covering  not 
being  in  proper  place. 

"Q.  7.  Was  a  section  of  the  covering  re- 
moved from  over  the  conveyor  at  the  place 
where  plaintiff  received  his  injury  at  the 
lime  plaintiff  was  sweeping  in  the  room? 
A.  No." 

The  Jury  made  a  further  finding  that  it 
was  not  customary  for  others  engaged  in  the 
same  kind  of  business  to  have  a  railing 
around  the  conveyor  to  guard  their  workmen 
from  possible  injury. 

Ziegler  &  Dana  and  Charles  Bucber,  for 
appellant  Wagstaff  &  Chandler  and  Muir  & 
Griswold,  for  appellee. 

PORTER,  J.  (after  stating  the  facts  as 
above).  The  main  contention  is  that  the  neg- 
ligence of  which  the  jury  found  defendant 
guilty  is  not  the  negligence  alleged  in  the 
petition,  nor  within  the  issues  defined  by  the 
•court  in  its  instructions  to  the  jury;  and 
It  is  claimed  that  the  court  should  have  set 
aside  the  general  verdict  and  rendered  a 
judgment  in  favor  of  defendant  on  the  find- 
ings, or,  at  most,  should  have  granted  a  new 
trial. 

There  is  force  in  the  claim  that  the  par- 
ticular negligence  found  by  the  jury  is  not 
included  in  the  three  claims  of  negligence 
specified  by  the  court  in  that  portion  of  the 
instructions  first  quoted,  supra.  The  first 
-claim  of  negligence  the  court  properly  took 
from  the  jury  because  there  was  no  evidence 
showing  that  the  cover  was  out  of  repair  or 
♦hat  it  was  worn  or  rotten.  By  their  find- 
ings tbe  jury  eliminated  the  second  specifi- 
cation, that  defendant  had  negligently  fail- 
ed to  place  a  railing  around  tbe  conveyor; 
and  It  may  be  said  that  the  evidence  would 
not  have  warranted  a  finding  that  defend- 
ant was  negligent  In  this  respect  Nor  is  the 
negligence  found  by  the  jury  Included  within 
the  third  specification  that  defendant  failed 
to  Inspect  the  cover  and  keep  It  in  repair 
and  free  from  defects.  The  evidence  showed 
that  it  was  not  out  of  repair,  that  the  boards 
were  sound,  and,  if  there  had  been  an  in- 
spection for  possible  defects,  it  would  not 
have  prevented  the  cover  from  being  out  of 
place.  The  law  Is  well  settled  that  in  ac- 
tions of  this  kind  plaintiff  must  recover  up- 
on grounds  of  negligence  alleged  in  bis  peti- 
tion. Brown  v.  Railway  Company,  59  Kan. 
70,  52  Pac  65;  Newby  v.  Myers,  44  Kan. 


477,  24  Pac  971 ;  TeUe  v.  Rapid  Transit  Ry. 
Co,  50  Kan.  455,  81  Pac.  1076;  S.  K.  Ry. 
Co.  v.  Griffith,  54  Kan.  428,  88  Pac.  478. 

The  principal  claim  of  plaintiff  at  the  trial 
was  that  the  cover  was  worn  and  rotten  and 
gave  way  when  he  stepped  upon  it;  and, 
while  the  petition  did  allege  the  failure  to 
provide  hooks  or  catches  to  keep  the  cover  in 
place,  so  little  attention  was  paid  to  this 
claim*  on  the  trial  that  tbe  court  overlook- 
ed it  in  the  brief  summary  of  the  negligence 
which  the  jury  should  consider,  and  counsel 
for  plaintiff  did  not  regard  its  omission  of 
sufficient  importance  to  challenge  the  court's 
attention  thereto.  If  the  issue  had  been  sub- 
mitted, and  the  jury  had  found  that  the 
cover  slipped  when  plaintiff  stepped  upon  it 
and  that  the  negligence  which  was  the  proxi- 
mate cause  of  the  Injury  consisted  in  tbe 
failure  to  provide  some  appliance  to  keep 
the  cover  in  place,  the  judgment  ought  to 
be  affirmed.  It  is  argued  that  tbe  general 
finding  In  plaintiff's  favor  and  the  special 
findings  that  tbe  cover  was  not  in  place  and 
had  not  been  removed  by  some  of  the  fellow 
servants  of  plaintiff  while  he  was  at  work 
should  be  so  construed,  but  this  requires  a 
more  liberal  construction  of  the  special  find- 
ings than  we  feel  warranted  In  making  in 
view  of  the  pleadings  and  instructions.  It 
requires  us  to  lose  sight  of  the  particular 
claim  of  negligence  which  defendant  was 
called  upon  to  meet.  It  is  not  alleged  in  the 
petition  that  the  cover  was  out  of  place,  or 
that  It  slipped  from  its  place  when  plaintiff 
stepped  upon  it 

We  think  the  case  was  improperly  tried, 
and  the  judgment  will  therefore  be  revers- 
ed, and  a  new  trial  ordered. 

JOHNSTON,  C.  J.,  and  BURCH,  MASON, 
and  SMITH,  JJ.,  concurring. 

BENSON,  J.  (dissenting).  It  Is  true  that 
the  petition  contained  allegations  that  the 
cover  of  the  conveyor  or  trapdoor  had  be- 
come "worn,  rotten,  and  out  of  repair,"  as 
stated  In  the  foregoing  opinion,  but  it  also 
contained  the  following  averments:  "That 
said  trapdoor  was  constructed  of  wood  or 
lumber  about  one  Inch  thick,  and  no  hooks 
or  catches,  either  of  wood  or  metal,  were 
attached  to  said  door,  or  conveyor  to  keep  It 
in  place  in  its  position  on  the  top  of  said 
conveyor.  •  •  *  That  *  *  *  said 
trapdoor,  being  rotten,  decayed,  and  in  a 
defective  condition  and  constructed  as  afore- 
said, gave  way  under  plaintiff's-  weight 
•  *  •  That  said  plaintiff  was  injured  as 
aforesaid  by  tbe  willful,  wrongful,  unlawful, 
careless,  and  negligent  manner  In  which  de- 
fendant had  constructed  said  trapdoor,  and 
In  its  failure."  Here  follows  an  averment 
of  failure  to  provide  safeguards.  Tbese  aver- 
ments should  be  held  sufficient  after  verdict ; 
no  motion  having  been  made  to  make  them 
more  definite.  The  answer  contained  a  gen- 
eral denial  and  allegations  that  the  conveyor 
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was  covered  with  heavy  board  coverings  fit- 
ted with  shoulders  to  prevent  slipping;  that 
plaintiff  himself  negligently  removed  the  cov- 
er and  negligently  stepped  Into  the  opening 
caused  thereby;  and  that  the  plaintiff's  fel- 
low servants  negligently  removed  the  cover, 
and  tbe  plaintiff  negligently  stepped  into  the 
opening.  It  therefore  appears  that  the  de- 
fendant met  the  issue  of  negligent  and  un- 
safe construction,  not  only  by  a  general  de- 
nial, but  by  specific  averments  of  the  man- 
ner of  construction.  In  his  opening  state- 
ment of  the  case  the  plaintiff's  attorney  ex- 
pressly stated,  as  the  opinion  recites,  that 
the  door  gave  way  because,  among  other 
reasons,  It  was  "not  properly  constructed, 
fastened,  or  screwed  down  to  prevent  It  from 
slipping."  Evidence  was  received  without 
objection  showing  that  the  door,  even  as  it 
was  with  the  floor,  and  forming  when  closed 
a  part  thereof,  was  left  In  place  without 
screws,  hooks,  or  fastenings,  and  that  it  could 
be  removed  merely  by  lifting  it 

The  plaintiff  was  injured  while  sweeping, 
without  knowing  that  the  door  was  there.  He 
testified:  "I  am  sweeping,  and,  when  I  turn- 
ed around  that  way,  I  turn  around  to  sweep 
on  top,  something  turn  around  there  at  bot- 
tom of  feet,  machinery  keep  on  work,  I  mash 
my  foot  all  to  pieces.  •  •  *  Why,  step 
on  that  board,  my  foot  go  down  In  the  hole. 
*   *   *   I  am  turned  face  down." 

The  jury  by  its  general  verdict  found  the 
Issues  for  the  plaintiff.  By  the  special  find- 
ing that  a  section  of  the  cover  had  not  been 
removed  before  plaintiff  was  hurt,  the  jury 
found  against  the  affirmative  allegations  of 
the  answer  that  the  plaintiff  or  his  fellow 
servants  had  removed  it  The  finding  that 
tbe  covering  was  not  in  proper  place  (al- 
though not  removed  by  plaintiff  or  his  fel- 
lows) leaves  the  Inference  that  it  was  out  of 
place  because  not  properly  constructed,  se- 
cured, and  fastened.  This  finding  is  certain- 
ly not  inconsistent  with  the  general  verdict 
which  finds  all  the  material  averments  of  the 
petition,  not  inconsistent  with  the  special 
findings,  and  not  withdrawn  from  their  con- 
sideration, to  be  true.  The  averments  of  the 
petition  herein  recited  were  not  withdrawn 
from  the  consideration  of  the  jury.  In  a 
brief  summary  of  the  acts  of  negligence 
charged,  the  court  Inadvertently,  no  doubt, 
omitted  direct  reference  to  these  material- 
allegations,  but  the  evidence  had  been  admit- 
ted, tbe  jury  considered  it,  and  based  a  ver- 
dict thereon.  The  court  approved  the  ver- 
dict, thus  disregarding  the  omission  in  the 
instruction.  This  omission  was  not  an  er- 
ror of  which  the  defendants  can  complain, 
and,  since  the  jury  and  the  court  disregard- 
ed it,  is  of  no  importance  now.  Whltneg 
v.  Brown,  75  Kan.  678,  90  Pac.  277,  11  L.  R. 
A.  (N.  S.)  408.  The  necessary  averments 
were  made  in  the  petition.   They  were  sup- 


ported by  competent  evidence,  and  found  true 
by  the  jury. 

If  any  error  was  committed,  it  did  not  af- 
fect the  substantial  rights  of  the  defendant, 
and,  under  the  rule  in  force  throughout  tbe 
judicial  history  of  the  state,  should  be  dis- 
regarded, and  the  judgment  should  be  af- 
firmed. Civ.  Code  1859,  {  148;  Comp.  Laws 
1862,  p.  146,  f  148;  Civ.  Code  1909,  |  141; 
Gen.  St  1909,  |  5734;  Territory  v.  Reyburn, 
1  McCahon,  551;  Hopklnson  v.  Conley,  75 
Kan.  65,  88  Pac.  549. 

I  am  authorized  to  say  that  Mr.  Justice 
WEST  concurs  in  this  dissent 


Ex  parte  COLE. 
(Supreme  Court  of  Kansas.   Feb.  11,  1911.) 

(Syllabus  by  the  Court.) 

1.  Habeab  Corpus  (|  90*)  —  Procedure  — 
Hearing — Presence  of  Petitioner. 

A  court  which  issues  a  writ  of  habeas  cor- 
pus and  releases  the  petitioner  from  custody  up- 
on bis  giving  security  that  he  will  comply  with 
the  orders  thereafter  made  may  hear  and  de- 
termine the  validity  of  the  officer's  return  when 
the  petitioner  appears  by  attorney  only,  or  it 
may,  in  its  discretion,  refuse  a  hearing  until 
the  petitioner  is  personally  present  in  court 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Dec.  Dig.  }  90.*] 

2.  Habeas  Corpus  (f  110*)— Release  Peno- 
ing  Hearing— Forfeiture  of  Deposit. 

Where  the  petitioner  is  released  from  cus- 
tody upon  the  making  of  a  cash  deposit  condi- 
tioned that  he  will  comply  with  the  subsequent 
orders  of  the  court  and  abide  Its  judgment  and 
where  at  the  time  set  for  a  hearing  the  court 
requires  the  petitioner  to  be  personally  present 
in  court  before  a  hearing  upon  a  demurrer  to 
the  return  of  the  officer  win  be  had,  the  peti- 
tioner is  entitled  to  a  reasonable  time  thereafter 
in  which  to  comply  with  the  orders  or  require- 
ments of  the  court  before  a  forfeiture  of  tbe 
cash  deposit  is  adjudged. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Dec.  Dig.  1 110.*] 

Appeal  from  District  Court  Saline  County. 

Application  by  John  A.  Cole  for  a  writ  of 
habeas  corpus.  From  a  ruling  made  in  the 
proceeding,  petitioner  appeals.  Reversed. 

David  Ritchie,  for  appellant  F.  T.  Knittle, 
for  appellee. 

JOHNSTON,  0.  J.  This  is  an  appeal  from 
a  ruling  made  in  a  habeas  corpus  proceeding 
and  in  an  Incidental  proceeding  of  forfeiture. 

It  appears  that  on  information  that  J.  A. 
Cole  had  committed  an  offense  in  the  state 
of  Nebraska  the  sheriff  of  Saline  county  ar- 
rested him  without  a  warrant  On  the  ap- 
plication of  Cole,  a  writ  of  habeas  corpus 
was  granted  by  the  district  court  and,  when 
he  was  brought  before  the  court  the  sheriff 
was  given  10  days  in  which  to  make  his  re- 
turn to  the  writ  and  it  was  further  ordered 
that  Cole  might  be  released  from  custody  up- 
on giving  a  bond  conditioned  that  he  would 
comply  with  the  orders  of  the  court  and 
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abide  Its  judgment,  or  that.  In  Hen  of  a  bond, 
be  might  make  a  cash  deposit  of  $600  to  be 
forfeited  upon  failure  to  comply  with  the 
conditions  mentioned.  Within  10  days  the 
sheriff  made  a  return  stating  that  since  the 
arrest  of  Cole  he  had  received  an  executive 
warrant,  which  recited,  among  other  things, 
that  in  a  complaint  filed  in  Nebraska  Cole 
stood  charged  with  the  offense  of  child  steal- 
ing. After  the  return  and  upon  the  day  fix- 
ed for  the  hearing  of  the  writ,  the  attorney 
for  Cole  demurred  to  the  return  of  the  sher- 
iff, and  asked  for  the  discharge  of  the  peti- 
tioner, because  the  return  on  its  face  showed 
no  authority  for  arresting  and  holding  him. 
The  court  declined  to  hear  the  demurrer, 
unless  the  attorney  brought  Cole  Into  court 
It  was  admitted  that  Cole  was  not  in  the  city 
or  county  on  that  day,  and  could  not  be  pro- 
duced, and  thereupon  the  court  directed  the 
sheriff  to  formally  call  Cole,  which  was  done, 
and,  as  he  did  not  come  into  court,  the  cash 
deposit  was  at  once  forfeited.  Complaint 
is  made  of  the  refusal  of  the  court  to  hear 
the  demurrer,  and  also  of  its  ruling  declar- 
ing the  forfeiture. 

Having  given  security  to  abide  the  orders 
and  judgment  of  the  court,  the  petitioner 
contends  that  be  was  entitled  to  challenge 
the  validity  of  the  return  upon  the  appear- 
ance of  his  attorney  and  without  his  own 
presence  in  court.  It  is  a  common  practice 
Ja  this  court  to  hear  questions  of  law  arising 
on  the  returns  of  officers  in  habeas  corpus 
proceedings  without  the  personal  presence  of 
the  petitioners,  and  especially  if  they  have 
given  bond  conditioned  that  they  will  comply 
with  the  orders  and  judgment  of  the  court 
Whether  a  court  will  so  proceed  is  largely 
a  matter  within  its  own  discretion.  The 
Code  provides  that  "the  court  or  judge  may 
make  any  temporary  orders  in  the  cause  or 
disposition  of  the  party  during  the  progress 
of  the  proceedings  that  justice  may  require." 
Gen.  St  1909,  |  6303  (Civ.  Code  Proc.  f  707). 
Ordinarily,  where  a  bond  is  given,  the  suffi- 
ciency of  the  return  or  process  may  be  test- 
ed without  the  presence  of  the  petitioner, 
but,  if  there  are  circumstances  tending  to 
show  that  the  release  from  custody  was  ob- 
tained by  the  petitioner  in  order  to  escape 
the  penalties  of  the  law  and  that  he  does 
not  intend  to  comply  with  the  orders  or  Judg- 
ment of  the  court  if  they  are  adverse  to  him, 
the  court  may  very  properly  decline  to  take 
up  or  try  any  feature  of  the  case  until  he 
is  personally  present  What  the  circum- 
stances of  this  case  were,  or  what  were  the 
reasons  which  caused  the  court  to  require 
the  presence  of  the  petitioner  before  hear- 
ing his  demurrer,  are  not  stated  In  the  rec- 
ord, and  in  the  absence  of  such  a  showing,  it 
cannot  be  said  that  the  court  abused  its  dis- 
cretion or  acted  unjustly. 

The  action  of  the  court  In  declaring  a  for- 
feiture was  somewhat  precipitate.   The  con- 


ditions of  the  obligation  of  the  petitioner 
were  that  he  would  comply  with  the  orders 
and  judgment  of  the  court  According  to  the 
record,  no  order  or  judgment  was  made  ex- 
cept to  refuse  a  hearing  and  declare  a  for- 
feiture. Instead  of  giving  a  reasonable  time 
in  which  to  appear  or  suffer  a  forfeiture  of 
the  $500  deposit,  the  court  after  declining  to 
hear  the  demurrer  had  the  petitioner  called 
three  times,  and,  as  he  did  not  appear,  ad- 
judged the  forfeiture.  In  view  of  the  general 
practice  which  prevails  in  such  hearings  and 
the  conditions  on  which  the  petitioner  was 
released,  the  forfeiture  should  not  have  been 
adjudged  until  he  had  failed  to  comply  with 
some  order  of  the  court.  He  was  entitled  to 
a  reasonable  time  and  opportunity  to  com- 
ply with  the  order  or  judgment  rendered, 
and  thus  save  the  forfeiture  of  his  deposit 
The  requirement  that  he  should  be  per- 
sonally present  and  the  forfeiture  were  prac- 
tically coincident,  and  hence  we  conclude 
that  the  ruling  adjudging  the  forfeiture  was 
erroneous,  for  which  the  judgment  will  be 
reversed,  and  the  cause  remanded  for  further 
proceedings.   All  the  Justices  concurring. 


ROBERTSON  et  al.  v.  BOARD  OP  COM'RS 
OF  RAWLINS  COUNTY. 

(Supreme  Court  of  Kansas.     Feb.  11,  1911. 
On  Rehearing,  March  20,  1911.) 

(Syllabut  by  the  Court.) 

1.  Trusts  (8  95*)  —  Constructive  Trust  — 
Creation. 

One  who  procures  an  assignment  of  a  school 
land  certificate  and  a  quitclaim  deed  to  be  exe- 
cuted and  delivered  to  himself  by  inducing  the 
grantor  to  believe  that  the  instruments  will  be 
used  to  perfect  the  title  of  a  third  person  claim- 
ing to  be  the  owner  of  the  land  affected,  becomes 
a  trustee  of  whatever  he  acquired  for  the  bene- 
fit of  such  third  person. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  88  145-147;  Dec.  Dig.  |  95.*] 

2.  Trusts  (I  95*)  —  Constructive  Trust  — 
Creation. 

In  such  case  it  is  not  material  that  the 
fraudulent  grantee  acted  voluntarily  and  used 
his  own  money  ;  that  he  bore  no  previous  fiduci- 
ary relation  to  and  practiced  no  deceit  upon  the 
claimant  of  the  land;  that  the  grantor  was  the 
only  person  deceived ;  that  the  grantor  was  not 
actively  concerned  in  perfecting  the  claimant's 
title  and  had  no  specific  design  to  accomplish 
that  end ;  that  the  fraudulent  grantee  made  no 
promise  to  use  the  instruments  In  perfecting  the 
claimant's  title ;  and  that  the  claimant's  title 
was  in  fact  voidable. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dfg.  58  145-147;  Dec  Dig.  8  95.*] 

3.  Trusts  (f  95*)  —  Constructive  Trust  — 
Creation. 

It  would  be  unconscionable  to  allow  an 
evildoer  of  this  kind  to  reap  any  advantage  from 
his  machinations,  and  to  prevent  such  a  result 
equity  gives  the  transaction  the  beneficial  effect 
which  the  party  who  acted  in  good  faith  under- 
stood it  would  have. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §8  145-147 ;  Dec  Dig.  8  95.*] 
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4.  Pleading  (8  279 •)— S upplemental  Plead- 
ing. 

A  petition  pleading  a  specific  title  as  the 
foundation  for  relief  Is  not  enlarged  by  an 
amended  answer  which,  besides  pleading  specific 
defenses,  states  in  general  terms  that  the  plain- 
tiff has  no  title,  and  in  order  to  secure  the  bene- 
fit of  a  new  title  acquired  subsequent  to  the  in- 
stitution of  the  suit  the  plaintiff  should  obtain 
leave  to  file  a  supplemental  petition  setting  up 
such  title. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  SS  830-841 ;  Dec.  Dig.  §  279.*] 

Appeal  from  District  Court,  Rawlins 
County. 

Action  by  Fred  Robertson  and  another 
against  the  Board  of  County  Commissioners 
of  the  County  of  Rawlins.  From  a  judg- 
ment for  defendant,  plaintiffs  appeal.  Modi- 
fled  and  remanded. 

Fred  Robertson  and  W.  S.  Morlan,  for  ap- 
pellants. J.  P.  Noble,  T.  F.  Garver,  and  R. 
D.  Garver,  for  appellee. 

BDRCH,  J.  The  plaintiffs,  Fred  Robert- 
son  and  W.  J.  Ratcl iff, .  brought  a  suit,  the 
purpose  of  which  was  to  settle  the  title  to 
the  land  In  controversy  and  to  obtain  the  re- 
lief which  would  follow  from  an  adjudica- 
tion that  they  were  the  owners  of  it.  Orig- 
inally the  land  was  school  land.  A  certifi- 
cate of  purchase  was  Issued  which  passed 
by  due  assignment  to  Mrs.  Georgia  F.  Banta 
of  Maryville,  Mo.,  who  thereby,  the  petition 
alleges,  became  the  lawful  owner  and  holder 
of  it  In  1901  the  land  was  sold  for  taxes, 
On  the  basis  of  the  tax  proceedings,  which 
were  invalid,  a  patent  was  obtained  by  H. 
H.  Obert,  who  conveyed  to  the  defendants, 
the  board  of  county  commissioners  of  Raw- 
lins county.  In  1905  W.  J.  Ratcllff  went  to 
Maryville,  Mo.,  and  procured  an  assignment 
of  the  certificate  of  sale  and  a  quitclaim 
deed  of  the  land  from  Mrs.  Banta.  Soon 
afterward  Ratcllff  assigned  a  half  Interest 
to  Fred  Robertson.  The  necessary  tenders 
were  made  by  the  plaintiffs  to  perfect  their 
rights  if  they  were  entitled  to  use  the  cer- 
tificate of  purchase  adversely  to  the  county. 
The  county  claimed  the  assignment  of  the 
certificate  of  purchase  was  obtained  from 
Mrs.  Banta  under  circumstances  which  made 
the  county  the  beneficiary  of  the  transaction. 
The  issue  thus  raised  was  submitted  to  a 
jury  which  returned  a  general  verdict  for 
the  county  and  the  following  special  findings 
of  fact:  "Q.  No.  1.  Did  W.  J.  Ratcllff,  one 
of  the  plaintiffs,  procure  from  Georgia  F. 
Banta  an  assignment  of  the  certificate  for 
the  land  in  question  by  pretending  and  rep- 
resenting to  her  that  she  had  forfeited  and 
lost  all  interest  in  the  land,  that  it  was  then 
owned  by  Rawlins  county,  and  that  he  want- 
ed the  assignment  from  her  for  the  purpose 
of  perfecting  the  county's  title  to  the  land? 
A.  Yes.  Q.  No.  2.  Did  Georgia  F.  Banta  give 
such  assignment  to  Ratcllff,  believing  it 


would  be  used  for  the  purpose  of  being  used' 
to  perfect  the  title  of  the  county  to  this  land? 
A.  Yes."  Judgment  was  rendered  in  favor  of" 
the  county,  and  the  plaintiffs  appeal. 

It  is  claimed  that  the  findings  are  not  sup- 
ported by  the  evidence.  The  testimony  of 
Mrs.  Banta  was  taken  by  deposition.  The 
deposition  appears  in  full  in  the  abstract. 
The  court  has  read  it,  and  her  statements 
alone  are  ample  to  sustain  the  findings.  She 
was  corroborated  by  other  witnesses.  She 
was  contradicted  by  Ratcllff,  who  was  ex- 
amined in  the  presence  of  the  jury.  Evi- 
dently his  testimony  was  not  accepted,  so- 
far  as  it  conflicted  with  hers.  In  her  deposi- 
tion Mrs.  Banta  states  that  the  transaction 
relating  to  the  assignment  and  quitclaim  deed 
was  wholly  with  Ratcllff,  that  he  did  not 
mention  coming  to  her  for  any  one  else,  and 
that  when  she  signed  the  papers  she  did  not 
believe  she  was  transferring  anything  to  the 
county.  It  Is  argued  that  these  statements 
show  that  Ratcllff  did  not  pretend  to  repre- 
sent the  county,  that  Mrs.  Banta  supposed  he 
was  acting  in  his  own  right,  that  she  dealt 
with  him  on  that  basis,  that  she  had  no  in- 
tention of  selling  anything  to  the  county  and 
consequently  that  the  findings  cannot  stand. 
In  other  portions  of  her  testimony,  however,, 
the  witness  makes  the  matter  plain  beyond 
possibility  of  misinterpretation.  The  sub- 
stance of  such  testimony  follows:  Ratcllff 
told  her  he  came  to  perfect  the  title  to  this 
and  to  another  tract  of  land  covered  by  the 
school  land  certificate;  that  he  was  a  per- 
fector  of  titles  and  had  the  right  to  do  so. 
He  told  her  that  the  county  owned  the  land  in> 
controversy,  having  purchased  it  for  a  poor 
farm,  and  that  George  W.  Gaunt  owned  the 
other  tract  He  explained  to  her  that  she 
had  no  interest  in  the  land,  that  her  interest 
was  all  gone,  that  it  had  gone  for  nonpay- 
ment of  taxes,  that  the  time  had  expired  on- 
the  patent  for  anything  to  be  done,  and  that 
she  had  no  ownership  of  the  land.  He  said 
he  thought  the  county  would  be  willing  to 
give  her  $50,  and  that  Gaunt  would  be  will- 
ing to  give  her  $25;  that  she  could  get  $75; 
out  of  it,  which  was  all  she  could  get;  and 
that  after  she  signed  the  papers  he  present- 
ed it  would  make  the  title  clear.  She 
thought  that  if  the  land  had  gone  for  taxes, 
if  her  right  to  redeem  had  expired  and  she 
had  no  interest  in  it,  she  would  take  the  $75. 
She  thought  he  was  straightening  up  the  ti- 
tle in  case  the  parties  should  desire  to  sell 
the  land,  and  she  thought  the  papers  she 
signed  were  to  perfect  the  title  to  the  two 
pieces  of  land  and  to  let  the  abstract  show 
that  she  did  so. 

It  was  not  necessary  that  the  Jury  should 
be  wise  respecting  the  ways  of  the  world  to 
understand  this  testimony.  Ratcllff  testified 
that  before  he  went  to  Missouri  he  understood 
the  title  of  the  county  and  of  Gaunt  to  the 
land  covered  by  the  certificate  of  purchase 
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was  not  good  because  of  a  decision  of  this 
court  relating  to  school  land  certificates. 
His  conduct  proves  that  he  hoped  to  obtain 
the  land  for  himself  by  means  of  the  out- 
standing certificate,  and  he  went  to  Mis- 
souri to  secure  the  coveted  document  If 
Mrs.  Banta  should  entertain  the  belief  that 
the  certificate  carried  with  it  a  right  to  the 
land  she  might  regard  it  as  a  valuable  thing 
and  might  want  to  keep  it,  or  if  she  consent- 
ed to  sell  It  she  might  demand  a  fair  price 
for  it  Therefore  he  convinced  her  that  she 
had  no  right  or  Interest  whatever  to  trans- 
fer. If,  however,  this  were  true,  he  could  ob- 
tain nothing  of  value  by  the  transfer  and 
Mrs.  Banta  might  be  suspicious  enough  to 
Inquire  why  he  was  expending  so  much  time 
and  money  to  secure  a  lifeless  document 
Consequently  he  satisfied  her  that  he  was 
acting  for  the  county  and  for  Gaunt  who 
would  pay  small  sums  for  the  certificate  sim- 
ply to  clear  up  their  titles.  With  this  un. 
derstandiag  she  signed  and  delivered  the  in- 
struments he  presented. 

The  law  question  arising  upon  the  forego- 
ing facts  is  wbether  the  plaintiffs  can  now 
dispute  with  the  county  that  Ratcllff  acted 
for  its  benefit  Robertson  makes  no  claim 
to  any  superiority  of  right  over  that  of  his 
assignor,  Ratcllff.  It  dignifies  the  matter 
too  much  to  suggest  that  there  may  be  a 
question  about  it  According  to  the  facts  as 
they  were  finally  established  the  institution 
of  the  suit  was  merely  an  attempt  to  use  a 
court  of  justice  as  a  tool  to  finish  up  an  un- 
conscionable Job.  The  fact  that  Ratcllff  came 
into  court  with  unclean  hands  was  sufficient 
to  prevent  blm  from  recovering,  but  the  law 
does  not  stop  there.  It  takes  the  transaction 
to  be  Just  as  it  was  represented,  seizes  the 
fruit  in  the  hands  of  the  volunteer  agent  and 
passes  It  over  to  the  party  who  ostensibly 
was  to  be  benefited.  It  Is  scarcely  necessary 
to  cite  authorities  in  support  of  this  rule. 
Its  Justification  lies  in  its  moral  quality,  and 
not  in  the  recognition  it  has  received  in  text- 
books and  court  decisions.  However,  the  fol- 
lowing are  pertinent:  3  Pomeroy  Eq.  Jur.,  | 
1053;  15  A.  &  E.  Encycl.  of  L.  (2d  Ed.)  1188; 
Mulvany  v.  Dillon,  1  Ball  &  Beatty  (Irish 
Chancery)  409;  Sweet  v.  Jacocks,  6  Paige 
(N.  Y.)  856,  359,  31  Am.  Dec.  252;  Rollins  v. 
Mitchell,  52  Minn.  41,  53  N.  W.  1020,  38  Am. 
St  Rep.  519;  Gates  v.  Kelley,  15  N.  D.  639, 
110  N.  W.  770;  Johnson  v.  Knappe  (S.  D.) 
123  N.  W.  857;  Va.  Pocahontas  C.  Co.  v. 
Lambert  107  Va.  368,  58  S.  E.  561,  122  Am. 
St  Rep.  860;  Merrett  v.  Poulter,  96  Mo.  237, 
9  8.  W.  586;  Satterthwaite  v.  Loomls  &  Mc- 
Lachlen,  81  Tex.  64,  16  S.  W.  616;  Dennis  et 
aL  v.  McCagg  et  al.,  32  111.  429. 

The  plaintiffs  argue  that  Ratcllff  bore  no 
fiduciary  relation  to  the  county,  broke  no 
faith  with  it  made  no  misrepresentations  to 
it  and  consequently  that  they  are  under  no 
obligation  to  the  county.  It  was  not  neces- 
sary that  Ratcllff  should  already  be  bound 
to  the  county  by  any  ties  of  good  faith. 


should  owe  it  any  duty  or  should  mislead  it, 
in  order  that  the  plaintiffs  may  be  charged 
as  its  trustees.  Ratcllff  having  covered  him- 
self with  the  county's  cloak  and  in  that  garb 
having  possessed  himself  of  valuable  rights 
respecting  the  property  the  county  claimed, 
the  law  will  not  permit  him  to  escape  the 
fiduciary  character  of  the  relationship  to  the 
county  which  he  assumed  to  bear.  It  makes 
no  difference  that  he  intervened  voluntarily 
and  used  his  own  money.  His  mouth  is  clos- 
ed against  a  denial  of  the  capacity  in  which 
he  acted,  and  the  county  has  the  right  if  it 
so  desires,  to  treat  the  transaction  as  one 
conducted  solely  for  its  benefit 

The  plaintiffs  further  argue  that  admit- 
ting the  facts  to  be  as  the  findings  show, 
Ratcllff  deceived  Mrs.  Banta  in  regard  to  the 
purpose  for  which  he  desired  an  assignment 
of  the  certificate  and  that  she  is  the  only 
person  who  should  be  heard  to  complain. 
The  reply  to  this  argument  has  already  been 
stated.  The  plaintiffs  are  estopped  from  as- 
serting that  Ratcllff  was  not  acting  for  the 
county  in  an  endeavor  to  perfect  its  title  to 
the  land.  The  transaction  is  thereby  purged 
of  deceit  and  the  instruments  executed  by 
Mrs.  Banta  are  devoted  to  the  very  purpose 
and  are  given  the  precise  effect  which  she 
had  in  mind.  Neither  does  it  make  any  dif- 
ference in  this  action  what  Mrs.  Banta's 
rights  may  be  on  account  of  the  representa- 
tions made  to  her  respecting  the  extent  of 
her  interest  in  the  land.  The  right  of  the 
county  to  recover  against  Ratcllff  and  his 
assignee  does  not  depend  upon  those  repre- 
sentations. It  rests  upon  the  fiduciary  rela- 
tion which  Ratcllff  established  between  him- 
self and  the  county;  and  the  transaction 
having  been  concluded,  he  holds  the  proceeds 
for  the  county  and  cannot  escape  an  account- 
ing by  asserting  the  impropriety  of  his  own 
conduct  in  obtaining  them. 

The  appellants  undertake  to  distinguish 
some  of  the  cases  cited.  In  the  case  of  Rol- 
lins v.  Mitchell,  52  Minn.  41,  53  N.  W.  1020, 
88  Am.  St  Rep.  519,  Mrs.  Gabiou  had  con- 
veyed to  Bardon  by  a  deed  which  was  inef- 
fectual. Mitchell  held  the  Bardon  title. 
Nichols  procured  from  Mrs.  Gabiou  a  deed 
to  Rollins,  a  figurehead  for  himself,  by  rep- 
resenting that  he  was  curing  the  Bardon  ti- 
tle. Rollins  was  held  to  be  a  trustee  ex 
maleficio  for  Mitchell.  The  court  said: 

"In  our  Judgment  the  entire  evidence  ir- 
resistibly compels  the  conclusion  that  Nichols 
secured  the  deed  by  giving  Mrs.  Gabiou  to 
understand,  or  by  conveying  to  her  the  im- 
pression, that  it  was  in  support  of  her  orig- 
inal conveyance  to  Bardon,  and  to  validate 
the  Bardon  title,  and  that  she  executed  it 
under  that  impression,  and  supposing  it 
would  have  that  effect 

"It  Is  not  necessary  that  Nichols  should 
have  expressly  told  her  that  he  or  the  party 
for  whom  he  was  acting  had  purchased  of 
Bardon,  and  that  the  deed  was  desired  for 
the  purpose  of  fixing  up  that  title.    It  is 
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enough  to  hold  him  chargeable  as  trustee  If 
he  by  indirection  gave  her  to  understand,  or 
by  any  means  intentionally  conveyed  to  her 
mind  the  impression,  that  such  was  the  fact. 
A  person  may  make  a  false  representation  or 
fraudulent  promise  by  Indirect  as  well  as  by 
direct  statements,  and  even  by  keeping  si- 
lence when  he  ought  to  speak.  [Citing  cas- 
es.] It  is  urged,  however,  that,  although  a 
fraud  may  have  been  committed  on  Mrs. 
Gabiou,  none  was  committed  on  defendant 
Mitchell;  that  to  charge  Nichols,  as  trus- 
tee for  Mitchell,  either  the  former  must  have 
sustained  some  fiduciary  relation  to  the  lat- 
ter in  respect  to  the  title,  or  the  latter  must 
have  had  some  claim  to  the  land  in  the  hands 
of  Mrs.  Gabiou,  which  he  could  have  enforced 
against  her.  We  do  not  so  understand  the 
law.  The  rights  of  the  third  person  in  such 
cases  depend,  not  upon  the  fact  that  he  had 
some  legal  or  equitable  claim  to  the  proper- 
ty before  the  constructive  trust  was  created, 
but  upon  the  fact  that  he  acquired  such  right 
by  the  trust,  as  being  the  party  for  whose 
benefit  It  was  intended  by  the  former  own- 
er." 

Seizing  upon  the  concluding  words  of  this 
quotation  the  appellants  argue  that  In  cases 
of  this  kind  equity  merely  executes  the  in- 
tention of  the  grantor,  and  that,  unless  the 
grantor  holds  the  specific  design  of  benefit- 
ing the  third  person,  no  equity  in  his  favor 
will  arise.  It  is  further  pointed  out  that 
Mrs.  Banta  was  moved  by  no  desire  on  her 
part  to  clear  up  the  county's  title.  She  mere- 
ly thought  the  county  desired  to  perfect  its 
title  and  she  got  what  she  could  for  signing 
the  necessary  papers.  The  argument  Ignores 
entirely  the  facts  upon  which  the  decision  is 
based.  The  first  paragraph  of  the  quotation 
discloses  a  state  of  mind  on  the  part  of  Mrs. 
Gabiou  which  is  precisely  the  same  as  that 
imputed  to  Mrs.  Banta.  It  is  true  that  the 
doctrine  under  consideration  originated  in 
cases  like  those  referred  to  in  Perry  on 
Trusts.  "Courts  of  equity  will  not  only  inter- 
fere in  cases  of  fraud,  to  set  aside  acts  done, 
but  they  will  also,  if  acts  have  by  fraud  been 
prevented  from  being  done.  Interfere,  and 
treat  the  case  exactly  as  if  the  acts  had  been 
done;  and  this  they  will  do  by  converting 
the  party  who  has  committed  the  fraud,  and 
profited  by  it,  Into  a  trustee  for  the  party  in 
whose  favor  the  act  would  otherwise  have 
been  done.  If  one  by  a  promise  to  buy  land 
at  an  auction  sale  for  one  having  an  equita- 
ble interest  in  it  induces  the  latter  and  her 
friends  not  to  bid  against  him,  he  will  be 
held  as  a  trustee.  *  •  •  If  a  person  by 
his  promises,  or  by  any  fraudulent  conduct, 
with  a  view  to  his  own  profit,  prevents  a 
deed  or  will  from  being  made  in  favor  of  a 
third  person,  and  the  property  intended  for 
such  third  person  afterwards  comes  to  him 
who  fraudulently  prevented  the  execution  of 
the  will  or  deed,  he  will  be  held  to  be  a 
trustee  for  the  person  defrauded,  to  the  ex- 
tent of  the  interest  Intended  for  him. 


*  •  •  And  where  a  person  fraudulently 
intercepts  a  gift  intended  for  another,  by 
promising  to  hand  it  over  if  it  is  left  to  him, 
equity  will  compel  an  execution  of  the  prom- 
ise, by  converting  such  person  into  a  trus- 
tee."  Section  181. 

But  it  would  require  a  lesion  In  the  con- 
science of  courts  of  equity  to  restrain  the  ap- 
plication of  the  doctrine  to  cases  of  this  kind. 
As  the  Rollins-Mitchell  Case  shows,  no  spe- 
cific undertaking  on  the  part  of  the  grantor 
and  no  express  promise  on  the  part  of  the 
fraudulent  grantee  are  necessary.  It  would 
be  odious  to  suffer  the  evildoer  to  reap  any 
advantage  from  his  machinations  and  to  pre- 
vent such  a  result  the  transaction  is  given 
the  beneficial  effect  which  the  party  who  act- 
ed in  good  faith  understood  it  would  have. 
Pomeroy  states  the  principle  in  a  way  which 
fairly  covers  the  subject  "In  general,  when- 
ever the  legal  title  to  property,  real  or  per- 
sonal, has  been  obtained  through  actual 
fraud,  misrepresentations,  concealments,  or 
through  undue  Influence,  duress,  taking  ad- 
vantage of  one's  weakness  or  necessities  or 
through  any  other  similar  means  or  under 
any  other  similar  circumstances  which  ren- 
der it  unconscientious  for  the  holder  of  the 
legal  title  to  retain  and  enjoy  the  beneficial 
interest,  equity  impresses  a  constructive  trust 
on  the  property  thus  acquired  in  favor  of 
the  one  who  is  truly  and  equitably  entitled 
to  the  same,  although  he  may  never  per- 
haps have  had  any  legal  estate  therein." 
Pomeroy,  Eq.  Jur.,  f  1063. 

In  the  case  of  Va.  Pocahontas  C  Co.  v. 
Lambert,  107  Va.  368, 68  S.  E.  661, 122  Am.  St. 
Rep.  860,  the  opinion  reads:  "While  the  evi- 
dence is  conflicting  as  to  the  representations 
made  by  the  appellee  in  obtaining  the  con- 
veyance from  Mrs.  Beavers  and  Cllne  and 
wife,  it  clearly  appears  from  the  whole  tes- 
timony, and  from  the  circumstances  sur- 
rounding the  transaction,  that  he  made  the 
impression  upon  the  grantors  that  he  was 
not  purchasing  for  himself,  but  for  the 
coal  company,  which  claimed  to  be  the  own- 
er of  the  land  and  was  In  possession  thereof, 
and  that  they  were  induced  to  make  the  con- 
veyance because  of  their  belief  that  in  so  con- 
veying they  were  curing  defects  in  former 
conveyances  of  the  same  land  made  by  them. 
In  other  words,  the  record  establishes  the 
fact  that  the  appellee  secured  the  convey- 
ance by  causing  bis  vendors  to  believe  that 
it  was  made  to  cure  defects  in  their  former 
conveyances.  Where  a  conveyance  Is  pro- 
cured under  these  circumstances,  the  grantee 
under  settled  equitable  principles  is  held  to 
be  a  mere  trustee  for  the  party  really  In- 
tended to  be  benefited  by  the  grantor."  Page 
373  of  107  Va.,  page  663  of  68  S.  E.  (122 
Am.  St  Rep.  860). 

The  appellants  argue  that  a  trust  was  im- 
posed in  this  case  to  satisfy  the  moral  obli- 
gation of  the  grantors  to  remedy  defects  in 
their  former  conveyance.  It  is  sufficient  to 
say  that  the  court  took  no  such  position. 
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The  principles  upon  which  the  decision  rests 
are  those  stated  by  Pomeroy  and  by  the  Min- 
nesota decision,  both  of  which  are  cited  as 
authority. 

In  this  case  Ratcliff  led  Mrs.  Banta  to  be- 
lieve that  the  instruments  he  presented 
would  be  used  to  perfect  the  title  to  the  two 
pieces  of  land.  Acting  under  this  belief 
she  signed  them  and  delivered  them  to  him. 
It  would  be  utterly  unconscionable  to  allow 
him  to  use  documents  procured  by  such 
means  to  overthrow  the  title.  Therefore 
equity  will  take  them  away  from  him  and 
will  give  them  the  beneficial  effect  which  he 
represented  they  would  have  by  delivering 
them  to  the  title  holder.  It  is  not  necessary 
to  discuss  the  authorities  further.  Entire 
unanimity  is  rarely  to  be  found.  The  court 
is  satisfied  with  the  views  which  have  been 
announced. 

The  answer  alleged  that  Mrs.  Banta  was 
not  the  owner  of  the  certificate  of  purchase 
in  May,  1005,  when  the  assignment  and  quit- 
claim deed  were  executed.  Evidence  was  in- 
troduced relating  to  this  defense,  and  the 
Jury  was  instructed  concerning  it  The  plain- 
tiffs claim  that  the  defense  was  irrelevant, 
that  it  was  not  established,  and  that  the  in- 
structions upon  the  subject  were  erroneous. 
Conceding  the  claim  to  be  well  founded,  it 
follows  that  Mrs.  Banta  was  the  owner  of 
the  certificate  as  the  plaintiffs  alleged  and 
as  their  proof  showed,  and  the  result  al- 
ready stated  follows.  If  the  defense  were 
pertinent  and  duly  established  the  sole  foun- 
dation for  relief  presented  by  the  plaintiffs' 
pleadings  was  destroyed. 

The  petition  which  was  filed  tn  August, 
1905,  prayed  relief  upon  the  specific  ground 
of  ownership  of  the  certificate  of  purchase 
derived  from  Mrs.  Banta  by  means  of  the 
assignment  and  quitclaim  deed.  The  tenders 
pleaded  by  the  plaintiffs  were  all  made  In 
virtue  of  that  ownership,  and  a  demand  for 
rents  and  profits  was  based  upon  the  same 
right.  The  evidence  offered  by  the  plaintiffs 
was  confined  strictly  to  the  issue  presented 
by  the  petition.  The  evidence  offered  in  sup- 
port of  the  answer  was  confined  strictly  to 
the  defenses  which  have  been  stated  and  so 
far  as  the  matter  of  title  was  concerned,  to 
the  rights  of  the  parties  as  they  existed  in 
1905  before  the  suit  was  commenced.  On  re- 
buttal the  plaintiffs  offered  evidence  of  a 
new  title  to  the  certificate  of  purchase  ac- 
quired in  1907  from  a  Mrs.  Creveling,  whom 
the  county  had  tried  to  show  held  the  certifi- 
cate in  May,  1905.  On  objection  that  the  evi- 
dence was  Immaterial,  and  that  it  was  some- 
thing fixed  up  a  couple  of  years  after  the 
suit  was  instituted,  it  was  excluded.  Per- 
haps it  was  discretionary  with  the  court 
whether  or  not  it  would  permit  the  plaintiffs 
thus  to  shift  their  position  to  new  ground 
and  introduce  a  new  issue  at  that  stage  of 
the  proceedings.  If  so,  the  discretion  was 
not  abused.  The  only  way  the  plaintiffs 
could  properly  secure  the  advantage  of  the 
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title  acquired  after  the  suit  was  commenced 
was  by  obtaining  leave,  upon  notice  and  under 
terms  as  to  costs,  to  file  a  supplemental  peti- 
tion. Gen.  St.  1909,  f  5738.  This  course 
was  not  pursued.  The  plaintiffs  say  the 
county  enlarged  the  issues  by  a  general  state- 
ment in  an  amended  answer  filed  in  1908  to 
the  effect  that  the  plaintiffs  did  not  own  the 
certificate  or  the  land  it  described.  An 
amended  petition  had  also  been  filed,  and  this 
statement  was  made  in  answer  to  the  spe- 
cific claim  of  title  which  It  presented.  If 
anything  were  expanded  it  was  the  answer, 
to  Include  defenses  other  than  those  specifi- 
cally pleaded,  but  the  plaintiffs  were  given 
no  license  to  abandon  the  amended  petition 
at  the  end  of  the  case  and  substitute  a  new 
impleaded  and  theretofore  undisclosed  cause 
of  action.  Instructions  to  the  Jury  upon  the 
issues  determined  by  the  special  findings  of 
fact  are  of  course  no  longer  of  consequence. 

By  the  judgment  RatcluTs  voluntary  agen- 
cy Is  kept  upon  an  honest  basis,  and  the 
county  obtains  the  full  benefit  of  it  His  re- 
pudiation of  the  trust  deprives  him  of  com- 
pensation for  his  services,  but  the  county 
ought  to  reimburse  him  for  Its  proportion  of 
his  expenditures  in  obtaining  the  assignment 
and  quitclaim  deed  from  Mrs.  Banta.  The 
judgment  of  the  district  court  is  modified 
and  the  cause  remanded  for  the  purpose  of 
adjusting  this  matter.  The  costs  In  this 
court  are  taxed  to  the  appellants.  All  the 
Justices  concurring. 

On  Rehearing. 

PER  CURIAM.  In  a  petition  for  a  rehear- 
ing the  appellants  ask  leave  to  argue  the  ques- 
tion of  their  right  to  reimbursement  for  other 
expenditures  than  those  specified  in  the  judg- 
ment of  this  court.  Since  the  subject  of  re- 
imbursement to  the  plaintiffs  was  not  presented 
by  the  parties  themselves,  but  was  introduced 
by  the  court  in  an  effort  to  cause  equity  to  be 
done,  the  question  referred  to  may  be  argued. 

Leave  to  reargue  other  matters  is  denied. 

ARNOLD  et  al.  v.  ARNOLD  et  al. 
(Supreme  Court  of  Kansas.   Feb.  21,  1911.) 
On  petition  for  rehearing.    Petition  de- 
nied, with  directions. 
For  former  opinion,  see  112  Pac.  163. 

PER  CURIAM.  In  a  petition  of  the  ap- 
pellants for  rehearing  it  Is  Insisted  that 
while  this  court  has  declared  the  law  of  the 
case  as  the  plaintiff  C.  L.  Arnold  contended, 
it  has  denied  to  him  the  fruits  of  the  victo- 
ry, and  compelled  the  parties  to  litigate  a 
question  not  in  issue  under  the  pleadings. 
The  action  was  to  recover  the  possession  of 
real  estate.  The  answer  was  a  general  de- 
nial. The  evidence  proved  that  the  plaintiff 
C.  L.  Arnold  had  an  equity  in  the  land  un- 
der the  contract,  but  this  did  not  give  him 
the  right  of  possession.  He  was  entitled  to 
less  than  he  claimed,  but  still  he  should  re- 
cover his  real  interest  Matilda  Arnold's 
repudiation  of  the  contract  could  not  defeat 
C.  L.  Arnold's  rights  under  it 


Digitized  by  Google 


418 


113  PACIFIC 


REPORTER 


(Kan. 


It  is  insisted,  however,  that  defendant  Ma- 
tilda Arnold  should  not  have  any  benefit  of 
the  contract,  because  she  made  no  claim  un- 
der it.  It  is  true  that  she,  too,  claimed  more 
than  she  was  entitled  to ;  but  this  claim  did 
not  give  to  the  plaintiff  C.  L.  Arnold  any 
greater  interest  in  the  property  than  he  was 
Justly  entitled  to  under  the  contract  After 
authorizing  her  son  to  procure  a  convey- 
ance from  her  husband,  she  refused  to  make 
payment  and  accept  the  deed;  but  this  ac- 
tion did  not  operate  to  give  to  this  plaintiff 
an  absolute  title  in  fee  simple  to  the  land, 
which  he  testified  that  he  purchased  for  her, 
as  her  agent.  He  held,  and  still  holds,  the 
legal  title  in  trust  for  her,  but  subject  to  his 
right  under  the  contract.  While  the  defend- 
ant Matilda  Arnold  did  not  plead  the  con- 
tract, the  plaintiffs  presented  It  in  evidence, 
thus  showing  the  extent  of  C.  L.  Arnold's  in- 
terest, and  this  is  all  that  he  can  recover. 

Complaint  is  made  of  the  order  directing 
a  new  trial.  This  order  permitted  the  plain- 
tiffs to  prove  any  equity  they  might  pos- 
sibly have  in  the  land,  further  than  that  ap- 
pearing from  the  face  of  the  contract;  but 
as  they  now  say  that  all  the  facts  are  shown 
in  the  record,  and  ask  that  judgment  be  or- 
dered thereon,  if  a  rehearing  is  denied,  and 
as  it  thus  appears  that  further  litigation  is 
unnecessary,  this  request  will  be  granted. 

A  doubt  was  expressed  In  the  opinion 
whether  the  plaintiff  C.  L.  Arnold  should  re- 
cover more  than  the  $900  paid  to  J.  G.  Ar- 
nold. In  view  of  the  facts  that  the  plaintiffs 
also  released  their  interest  in  the  agreement 
for  the  father's  support,  as  part  of  the 
transaction,  and  that  the  stipulation  of  the 
mother  to  pay  $1,100  to  the  son  was  not 
made  conditional  upon  the  amount  to  be 
paid  to  the  father,  it  is  now  held  that  she 
should  pay  the  $1,100,  as  provided  in  the 
agreement,  less  the  $100  advanced  at  its 
date,  with  Interest  on  such  balance  at  the 
legal  rate  from  the  date  upon  which  the 
plaintiffs  offered  to  make  conveyance  to  the 
defendant  Matilda  Arnold. 

A  judgment  should  be  entered  carrying  in- 
to effect  the  contract  of  February  13,  1909. 
The  plaintiffs,  C.  L.  Arnold  and  Georgia  Ar- 
nold, should  be  required  to  deliver  to  the 
defendant  Matilda  Arnold,  or  deposit  in 
court  for  her,  a  conveyance  to  her  of  the 
land  In  question,  duly  executed  and  acknowl- 
edged, together  with  an  abstract  of  title,  and 
the  deed  or  deeds  made  by  J.  G.  Arnold  and 
his  wife  to  them,  as  provided  in  the  con- 
tract, and  a  release  of  any  Incumbrances, 
lien,  or  Hens  given  or  suffered  upon  the  land 
by  the  plaintiffs,  or  J.  G.  Arnold,  or  J.  G. 
Arnold  and  wife,  or  either  of  them.  The  de- 
fendant Matilda  Arnold  should  be  required 
to  pay  or  deposit  In  court  for  the  plaintiff 
C.  L.  Arnold  the  sum  of  $1,000  and  interest 
as  stated.  A  reasonable  time  should  be 
fixed  for  such  deliveries  and  payment,  and 
a  Hen  should  be  declared  upon  the  land  to 
secure  such  payment,  and  the  usual  provi- 


sions made  for  enforcing  the  same  by  sale 
as  upon  execution.  The  costs  should  be  paid 
in  equal  parts  by  the  plaintiffs  and  the  de- 
fendant Matilda  Arnold. 

The  motion  for  a  rehearing  is  denied,  and 
a  mandate  will  be  issued,  directing  the  dis- 
trict court  to  enter  judgment  in  accordance 
with  these  views. 


STATE  v.  HAMMON. 
(Supreme  Court  of  Kansas.   Feb.  11,  1911.) 

(Syllabus  by  the  Court.) 

Jury  (§  95«)— Cbihinal  Law  (§  1186*)— Com- 
petency of  Jubohs — Service  in  Otiieb 
Cause— Appeal— Harmless  Ebbob. 

Appellant,  a  back  driver,  called  about  mid- 
night for  two  traveling  men,  and  while  in  the 
building  two  girls,  I*  and  P.,  under  18,  entered 
the  hack.  The  two  men  entered,  and  the  four 
were  driven  by  appellant  about  20  minutes,  dur- 
ing which  time  one  of  the  men,  V.,  committed  a 
rape  upon  one  of  the  girls,  L.  She  claims  she 
called  to  appellant  to  let  the  girls  or  the  men 
out,  but  it  does  not  appear  that  he  responded 
to' the  call.  After  the  two  men  left  the  hack, 
appellant  permitted  the  two  girls  to  remain 
therein  several  hours,  and  finally  landed  them  at 
a  hotel,  giving  them  money  to  pay  for  a  room. 
V.  and  appellant  were  informed  against  at  the 
same  time,  one  for  rape  upon  I*.  and  the  other 
for  rape  upon  P. ;  the  same  date  being  laid  in 
each  information,  and  the  names  of  the  same 
witnesses  indorsed  on  each.  V.  was  tried  No- 
vember 6th-llth.  when  appellant's  trial  was 
postponed  upon  his  application.  V.  was  cou- 
victed  of  the  offense  charged.  The  two  girls 
testified  in  his  case,  and  L.  exhibited  to  the  jury 
an  undergarment  claimed  to  have  been  worn  by 
her  when  the  offense  was  committed  by  V.  and 
claimed  to  have  blood  spots  caused  by  its  com- 
mission. Two  doctors  testified  as  to  an  examina- 
tion of  L.,  and  that  the  offense  had  been  commit- 
ted. Appellant  was  tried  November  29th,  and 
over  his  objection  five  of  the  jurors  in  V.'s  case 
were  permitted  to  sit  in  trial  of  appellant,  sev- 
eral of  them  after  he  bad  exhausted  his  peremp- 
tory challenges.  Held  error,  but,  owing  to  his 
admissions  upon  the  stand,  his  conviction  being 
for  an  attempt  only,  the  error  is  not  substantial 
and  the  judgment  is  affirmed. 

[Ed.  Note. — For  other  cases,  see  Jury.  Cent 
Dig.  §S  424-430;  Dec.  Dig.  §  95;*  Criminal 
Law,  Dec.  Dig.  §  1180.*] 

Appeal  from  District  Court,  Sedgwick 
County. 

John  Hammon  was  convicted  of  an  at- 
tempt to  rape,  and  appeals.  Affirmed. 

John  W.  Adams  and  George  W.  Adams, 
for  appellant  F.  S.  Jackson,  Atty.  Gen.,  W. 
A.  Ay  res,  and  George  McGiU,  for  the  State. 

WEST,  J.  Appellant  was  a  hack  driver 
at  Wichita,  and  on  the  night  in  question  call- 
ed about  midnight  at  a  certain  house  for  two 
traveling  men,  who  entered  his  hack.  Two 
girls,  each  under  18  years  of  age.  were 
standing  near  when  the  hack  stopped,  and 
either  of  their  own  accord  or  upon  appel- 
lant's invitation  entered  the  hack,  whereupon 
tne  four  were  driven  a  few  blocks,  occupying 
about  20  minutes'  time,  during  which  one 
of  the  traveling  men,  V.,  committed  a  rape 
upon  one  of  the  girls,  L.  After  the  two  men 
left  the  hack,  appellant  drove  the  girls  for 
I  some  time,  finally  eoing  some  distance  for 
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a  passenger,  who  rode  back  to  the  hotel  with 
them,  and  about  3  or  4  o'clock  he  left  thein 
at  a  hotel,  wnere  he  claims  they  desired  a 
room ;  he  giving  them  a  dollar  to  pay  there- 
for on  their  assertion  that  they  had  no  way 
of  paying  for  lodging,  and  their  claim  being 
that  he  merely  gave  or  handed  them  the  dol- 
lar. It  is  clear  that  the  girls  remained  In 
the  hack  three  or  four  hours  after  the  of- 
fense was  committed  by  V.,  and  it  is  claimed 
by  appellee  that  during  this  time  appellant 
Induced  L.  to  get  upon  the  hack,  whereupon 
he  went  inside  and  committed  the  offense 
charged  upon  the  other  girl,  P. 

V.  and  H.  were  informed  against  at  the 
same  time  for  rape ;  the  offenses  both  being 
laid  on  the  same  day.  The  witnesses  in- 
dorsed on  both  Informations  were  identical. 
V.  was  tried  November  6th-llth ;  appellant's 
case  being  postponed  on  his  own  application 
until  a  later  date  and  was  tried  on  Novem- 
ber 29tb.  L.  testified  In  the  case  against  V. 
and  produced  a  pair  of  drawers  claimed  to 
have  been  worn  by  her  when  the  offense  was 
committed  by  V.,  and  on  which  it  was  claim- 
ed that  there  were  blood  spots  caused  by 
Its  commission.  She  testified  that  she  and 
P.  were  In  the  hack  drawn  by  appellant 
about  11:30,  when  two  traveling  men  entered, 
and  that  appellant  drove  them  several 
blocks,  occupying  about  20  minutes*  time, 
during  which  time  the  offense  was  commit- 
ted by  V.;  that  she  called  to  appellant  to 
stop  the  hack  and  let  the  girls  or  the  men 
out;  that  appellant  had  Invited  the  girls 
into  the  hack.  P.  testified  substantially  the 
same,  and  two  doctors  gave  evidence  that 
they  had  examined  L.  and  found  that  the 
alleged  character  of  offense  had  been  com- 
mitted upon  her.  P.  testified  that  on  South 
Tremont  street  appellant  got  Into  the  hack 
with  her,  and  that  L.  got  upon  the  hack. 
Another  witness  said  that*  he  had  ridden  on 
the  morning  in  question  from  the  Lenox  San- 
itarium to  the  Carey  Hotel  in  a  hack  ir 
which  tuere  were  two  girls.  V.  was  convicted 
of  the  offense  charged. 

Upon  the  trial  of  appellant  five  Jurors  who 
had  sat  in  the  trial  of  V.  were  permitted  to 
sit  over  the  objection  of  appellant,  and  after 
vigorous  but  fruitless  efforts  to  exclude  them 
ou  the  ground  that  they  were  disqualified  by 
reason  of  what  they  had  seen  and  heard  as 
jurors  in  the  other  case.  Each  testified,  how- 
ever, that  he  had  no  opinion  as  to  appellant's 
guilt  or  innocence  and  knew  of  no  reason 
why  he  could  not  sit  as  a  fair  and  Impartial 
juror.  The  court  rigorously  excluded  all 
questions  touching  what  the  jurors  had  seen 
and  heard  in  the  trial  of  V.,  it  being  mani- 
fest that  the  offense  committed  by  V.  was 
several  hours  prior  to  the  time  appellant  en- 
tered the  hack  and  was  charged  to  have  com- 
mitted the  offense  upon  P. 

It  Is  urged  with  much  force  that  appellant 
has  not  been  accorded  a  trial  by  a  fair  and 
impartial  Jury,  and  that  it  was  error  to  per- 
mit these  five  jurors  to  sit  In  his  case  It 
seems  from  the  abstracts  that  a  number  of 


them  at  least  were  challenged  after  appel- 
lant had  exhnusted  all  his  peremptory  chal- 
lenges. Other  complaints  are  made;  but  we 
regard  thiB  as  the  only  one  demanding  our 
attention. 

It  must  not  be  forgotten  that  the  two  al- 
leged offenses  were  several  hours  apart,  by 
different  defendants,  upon  different  victims, 
and  there  is  no  vital  connection  between  the 
two.  But  It  must  be  remembered,  also,  that 
both  occurred  in  appellant's  hack,  driven  by 
him,  and  the  two  girls  remained  therein  be- 
fore, during,  and  after  the  commission  ofi 
both  offenses,  save  the  change  of  place  from 
the  inside  to  the  outside  by  L.,  as  claimed 
by  appellee;  that  It  was  proven,  or  at  least 
testified,  that  L.  called  to  appellant  to  let 
the  girls  or  the  men  out;  that  he  finally 
landed  them  at  3  or  4  o'clock  In  the  morning 
at  a  hotel  and  gave  them  money  to  pay  for  a 
room;  that  the  garment  worn  by  L.  was 
exhibited  before,  and  the  testimony  of  the- 
two  physicians  was  heard  by  these  jurors  ins 
the  trial  of  V. 

That  their  minds,  after  finding  V.  guilty 
of  rape  upon  the  testimony  of  the  identical 
witnesses  whose  names  were  indorsed  upoo 
the  information  against  appellant,  were  in 
condition  fairly  and  impartially  to  sit  in 
the  trial  of  appellant  upon  a  similar  charge 
on  the  same  night,  in  a  continuation  of  the 
same  drive,  in  the  same  hack,  we  can  hardly 
believe.  Answers  by  these  jurors  to  cate- 
gorical questions,  though  doubtless  Intended 
to  be  truthful,  are  less  convincing  than  the 
known  nature  and  tendency  of  the  human 
mind. 

We  are  cited  to  cases  in  which  this  and 
other  courts  have  gone  far  in  upholding  the 
competency  of  Jurors  who  had  an  opinion 
concerning  some  conceded  or  known  essential 
fact  or  facts,  or  who  had  heard  unsworn 
statements  concerning  the  commission  of  the 
alleged  crime  without  coming  to  any  conclu- 
sion or  opinion  as  to  the  guilt  of  the  person 
charged,  or  concerning  similar  but  discon- 
nected offenses  by  the  same  person,  and  in 
fairness  to  the  able  and  learned  trial  judge 
it  may  be  said  that  numerous  authorities 
may  be  found  which  support,  or  strongly 
tend  to  support,  the  ruling  now  complained 
of:  but  we  believe  the  spirit  at  least  of 
the  statutes  and  decisions  of  this  state,  as 
well  as  the  decisions  in  numerous  other 
states,  calls  for  a  different  ruling. 

It  might  have  been  possible  to  try  appel- 
lant without  going  back  to  the  time  when 
the  girls  entered  the  hack,  and  without  ref- 
erence to  the  offense  of  V. ;  but  It  would 
have  been  Impracticable,  and  it  was  not  done 
in  this  case,  as  the  record  plainly  shows,  and 
going  back,  as  this  trial  did,  almost,  if  not 
entirely,  of  necessity,  to  the  beginning  of  the 
drive,  it  might  be  said  that  to  quite  a  materi- 
al extent  the  trial  of  appellant  was  a  retrial 
of  V.,  so  connected  and  mingled  were  the 
two  offenses  and  the  facts  and  circumstanc- 
es surrounding  them.  Five  of  the  Jury  could 
not  help  realizing  that  here  were  the  same 
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hack,  the  same  driver,  the  same  ride,  or  a 
continuation  thereof,  the  same  girls,  the 
same  witnesses  they  had  considered  and 
heard  in  the  other  case,  and  it  is  too  much 
to  expect  jurors  under  such  circumstances 
to  be  free  from  bias  and  prejudice,  having 
already  convicted  on  the  testimony  of  the 
same  witnesses  another  Inmate  of  the  same 
hack  In  the  early  part  of  the  same  drive. 

Section  10  of  the  Bill  of  Rights  guarantees 
a  trial  by  an  "impartial  jury."  Sections  202, 
203,  and  205  of  the  Code  of  Criminal  Pro- 
cedure (Gen.  St  1909,  §§  6778,  6779,  6781), 
and  section  208  in  connection  with  section 
282  of  the  Code  of  Civil  Procedure  (Gen.  St 
1909,  |  5876),  provide,  in  substance,  that  a 
suspicion  of  prejudice,  service  on  the  grand 
jury  which  returned  the  indictment,  the  pre- 
vious formation  or  expression  of  an  opinion 
on  the  issue  of  any  material  fact  to  be  tried, 
or  having  formerly  been  a  Juror  in  the  same 
case,  may  be  good  ground  for  challenge; 
the  validity  of  the  cause  first  mentioned  to  be 
determined  by  the  court 

In  Weeks  v.  Medler,  20  Kan.  57,  it  was 
held  that,  to  bring  one  within  the  ground 
of  having  formerly  been  a  juror  in  the  same 
action,  it  is  not  essential  that  the  cause  shall 
have  been  at  such  former  time  fully  tried 
or  the  Jury  discharged  for  failure  to  agree. 
"It  Is  enough  if  the  case  has  been  partially 
tried,  and  a  portion  of  the  testimony  receiv- 
ed." Page  63.  The  spirit,  if  not  the  letter, 
of  this  decision,  is  against  the  propriety  of 
permitting  the  five  challenged  jurors  in  the 
case  of  V.  to  sit  In  the  trial  of  appellant 

In  State  v.  Otto,  61  Kan.  58,  63,  58  Pac. 
995,  997,  In  a  prosecution  for  larceny  of  cat- 
tle, It  was  held  a  good  ground  of  challenge 
that  a  juror  had  an  opinion  that  the  defend- 
ant had  taken  stolen  cattle  to  market;  this 
being  a  material  question  In  the  case.  It 
was  there  said:  "It  is  the  duty  of  the  court, 
Imposed  both  by  statute  and  by  the  princi- 
ples of  natural  justice,  to  stand  as  a  vigilant 
guard  over  the  Jury  box,  to  the  end  that  bias, 
prejudice,  and  preconceived  opinion  do  not 
enter." 

24  Cyc.  p.  278,  thus  states  the  rule:  MA 
Juror  Is  not  incompetent  because  he  has  pre- 
viously tried  a  case  of  the  same  character 
and  Involving  the  same  general  considera- 
tions, or  where  the  second  case  is  brought  on 
different  grounds  to  be  established  by  differ- 
ent evidence;  but  where  they  arise  out  of 
the  same  transaction  and  involve  the  same 
issues  or  are  to  be  determined  upon  the  same 
evidence,  the  Juror  Is  Incompetent;  and,  if 
practically  the  same  question  is  to  be  decid- 
ed, it  Is  immaterial  whether  only  the  same 
or  other  aud  additional  witnesses  are  to  be 
examined.  So,  also,  If  during  the  continu- 
ance of  a  case  any  of  the  jurors  are  impan- 
eled and  render  a  verdict  in  another  case  in 
which  the  same  issues  are  involved,  they  are 
not  competent  to  proceed  with  the  trial  of 
the  first  case.  •  •  *  But,  on  the  other 
hand,  it  is  held  that  a  juror  Is  incompetent 


If  he  has  served  upon  the  trial  of  another 
defendant  charged  with  the  same  identical 
offense  Involving  the  same  transaction,  or  a 
different  offense  growing  out  of  the  same 
transaction  and  Involving  the  same  facts  and 
circumstances,  or  where  any  of  the  material 
Issues  in  the  case  on  trial  were  considered 
and  passed  upon  at  the  former  trial,  and 
this  notwithstanding  the  juror  states  that 
he  has  formed  no  opinion  as  to  the  defend- 
ant's guilt  and  can  try  the  case  Impartially.1' 
Page  297. 

In  Wlckard  v.  State,  109  Ala.  45,  19  South. 
491,  it  was  held  that  on  the  trial  of  an  in- 
dictment for  playing  and  betting  at  a  game  of 
cards  or  dice,  the  defendant  is  entitled  to 
challenge  for  cause  jurors  who  had  sat  upon 
the  trial  of  another  person  convicted  during 
the  same  term  of  court  of  a  like  offense  at 
the  same  house,  within  the  same  period,  at 
which  defendant  was  charged  to  have  played 
and  bet 

In  Lewis  v.  State,  118  Ga.  803,  45  S.  EL 
602,  the  court  said:  "That  jurors  should  be 
Impartial  is  the  very  essence  of  a  fair  trial 
by  jury.  If  they  have  already  taken  part  In 
the  trial  of  other  persons  implicated  In  the 
offense  of  which  defendant  is  charged,  they 
have  almost  necessarily  received  an  impres- 
sion either  for  or  against  him." 

In  Baker  v.  Harris,  60  N.  C.  272,  it  was 
held  that  an  action  brought  by  O.  against  B. 
for  fraudulently  removing  a  debtor  was  not 
properly  triable  by  jurors  who  had  sat  In 
a  case  of  the  same  sort  brought  by  A.  against 
B.  The  court  (page  275)  said:  "It  Is  not 
in  the  nature  of  man,  even  in  the  most  con- 
scientious of  the  race,  to  divest  himself  al- 
together of  prepossession  or  bias  In  favor 
of  a  judgment  so  solemnly  formed;  and  it 
is  difficult  to  perceive  how  the  bias  would  be 
less  In  the  special  case  before  us  than  in  the 
case  of  a  juror  called  to  try  the  same  cause 
a  second  time." 

In  Mima  Queen  ▼.  Hepburn,  7  Cranch,  290, 
29S  (3  L.  Ed.  348),  Chief  Justice  Marshall 
said:  "It  Is  certainly  much  to  be  desired 
that  Jurors  should  enter  upon  their  duties 
with  minds  entirely  free  from  every  preju- 
dice. Perhaps  on  general  and  public  ques- 
tions it  Is  scarcely  possible  to  avoid  receiv- 
ing some  prepossessions,  and  where  a  pri- 
vate right  depends  on  such  a  question  the 
difficulty  of  obtaining  jurors  whose  minds 
are  entirely  uninfluenced  by  opinions  pre- 
viously formed  is  undoubtedly  considerable. 
Yet  they  ought  to  be  superior  to  every  excep- 
tion, they  ought  to  stand  perfectly  Indifferent 
between  the  parties,  and,  although  the  bias 
which  was  acknowledged  in  this  case  might 
not  perhaps  have  been  so  strong  as  to  ren- 
der it  positively  Improper  to  allow  the  Juror 
to  be  sworn  on  the  jury,  yet  it  was  desirable 
to  submit  the  case  to  those  who  felt  no  bias 
either  way;  and  therefore  the  court  exer- 
cised a  sound  discretion  in  not  permitting 
him  to  be  sworn." 

Although  in  our  opinion  the  trial  court 
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should  have  refused  to  allow  these  Jurors  to 
sit,  It  is  apparent  from  the  record  that  the 
judgment  need  not  be  reversed,  for  the  ap- 
pellant has  ■offered  no  material  or  substan- 
tial damage. 

Appellant  took  the  stand  in  his  own  be- 
half, and,  after  testifying  that  he  first  saw 
the  two  girls  about  2  o'clock  in  the  morning, 
that,  after  he  had  driven  with  the  girls  in 
the  hack  for  the  man  at  the  Lenox  Sanitar- 
ium, he  had  come  back  to  the  Carey  Hotel 
and  then  taken  the  girls  to  the  Arlington 
Hotel,  he  testified  as  follows:  MQ.  Now,  isn't 
It  a  fact  that  in  the  police  matron's  room, 
In  the  presence  of  Mrs.  King  and  those  two 
girls,  Leon  a  Anderson  and  Pauline  Forsythe, 
the  chief  of  police,  and  my  stenographer, 
Frank  Stewart,  and  myself,  that  you  said 
you  drove  south  on  Tremont  street,  and  that 
there  you  took  Leona  Anderson  out  of  the 
cab  and  on  top  of  the  cab  to  drive,  and  you 
got  into  the  cab  with  Pauline  Forsythe?  A. 
I  do  not  remember  it  Q.  And  didn't  I  tell 
you  you  needn't  say  anything  if  you  didn't 
want  to?  A.  I  don't  remember.  Q.  And 
then  these  girls  told  their  story,  and  didn't 
I  ask  you  the  question  If  you  had  had  inter- 
course with  Pauline  Forsythe,  and  you  said, 
No,  you  had  tried  to,  but  you  could  not  while 
you  were  in  the  back?  A.  I  said  something 
to  that  effect ;  I  don't  know  what  it  was.  Q. 
You  remember  of  saying  something  to  that 
effect  at  that  time ;  why  is  it  you  cannot  re- 
member the  balance  of  it?  A.  Well,  I  don't 
know,  I  was  all  worked  up.  Q.  Didn't  I  tell 
you  you  didn't  have  to  make  a  statement  if 
you  didn't  want  to?  A.  No,  I  don't  remem- 
ber. Q.  You  do  remember,  however,  saying 
that  you  did  get  Into  the  hack  with  Pauline 
Forsythe  and  attempted  to  have  intercourse 
with  her,  but  couldn't?  A.  I  don't  remember 
saying,  *I  got  in  the  hack.'  Q.  You  do  re- 
member of  saying  that  you  attempted  to  have 
Intercourse  with  her  but  couldn't?  A.  No, 
I  don't  remember  so  saying  that  positively. 
Q.  Didn't  you  say  a  few  moments  ago  you 
did?  A.  I  don't  remember  Just  what  I  did 
say.  Q.  Didn't  you  say  a  few  moments  ago 
that  you  did  remember  of  saying  that  you 
attempted  having  Intercourse  with  Pauline 
Forsythe,  but  couldn't?  A.  I  said  something 
Uke  that." 

It  is  quite  apparent  from  this  testimony 
that  this  is  a  proper  case  in  which  to  follow 
the  statutory  rule  (Code  Cr.  Proc.  {  293 
(Gen.  St  1909,  f  6867):  "On  an  appeal  the 
court  must  give  Judgment  without  regard  to 
technical  errors  or  defects,  or  to  exceptions 
which  do  not  affect  the  substantial  rights  of 
the  parties." 

Had  the  evidence  been  such  that  the  Jury 
might  reasonably  have  doubted  that  such 
attempt  was  committed,  and  had  it  not  been 
for  the  admission  by  the  appellant  Just  re- 
ferred to,  the  error  in  overruling  the  chal- 
lenges to  the  Jurors  in  question  would  be  one 


affecting  the  substantial  rights  of  the  ar> 
pellant  in  fact  as  well  as  in  theory..  But  in 
view  of  the  evidence  and  admission  shown  by 
the  abstracts,  and  in  view  of  the  crime 
charged  and  the  lower  offense  of  which  the 
appellant  was  convicted,  he  has  no  Just  and 
substantial  cause  for  complaint 

The  section  of  the  Code  of  Criminal  Pro- 
cedure quoted  is  an  expression  of  the  sound 
and  sensible  rule  that  error,  to  be  availing, 
must  be  injurious  in  fact  as  well  as  In  the- 
ory. This  section  has  been  upon  the  statute 
book  since  1868;  and  even  before  that  In 
1860,  this  court,  in  the  case  of  Territory  v. 
Reyburn,  1  Kan.  (Dassler's  Ed.)  551,  in  the 
second  paragraph  of  the  syllabus,  said:  "The 
whole  spirit  of  the  civil  and  criminal  codea 
of  practice,  alike,  is  to  disregard  technicali- 
ties and  observe  the  substance  only." 

Without  referring  to  numerous  early  au» 
thorities,  it  is  sufficient  to  suggest  that  this 
doctrine,  now  in  this  state  made  almost  ven- 
erable by  time,  has  in  recent  as  well  as  in 
former  years  been  approved  and  followed 
by  this  court.  State  v.  Johnson,  70  Kan.  861, 
867,  79  Pac.  732;  State  v.  White,  71  Kan. 
356,  80  Pac.  589 ;  State  v.  Connor,  74  Kan. 
898,  87  Pac.  703 ;  State  v.  Hlnchman,  74  Kan. 
419,  87  Pac.  180;  State  v.  Tawney,  78  Kan. 
855,  99  Pac.  268;  State  v.  Carrithers,  79 
Kan.  401,  99  Pac.  614;  State  v.  MOore,  79 
Kan.  688,  692,  100  Pac.  629;  State  v.  Bow- 
man, 80  Kan.  478,  478,  108  Pac.  84;  State 
v.  Winters,  81  Kan.  414,  421,  105  Pac.  516. 

From  the  evidence  before  us  it  is  im- 
possible to  see  how  the  Jury,  regardless  of 
any  former  knowledge  or  information,  could 
have  arrived  at  any  other  verdict,  and  it 
would  be  idle  to  require  a  new  trial  under 
these  circumstances. 

The  Judgment  of  the  trial  court  is  affirmed. 
All  the  Justices  concurring. 


HAYES  v.  MISSOURI,  K.  &  T.  RY.  CO. 
(Supreme  Court  of  Kansas.   Feb.  11,  1911.) 

(Byllalut  by  the  Court.) 

1.  Carriers  (i  207*)  —  Transportation  or 
Divb  Stock— Contract  fob  Shipment. 
Where  a  shipper  simply  orders  cars  to  be 
placed  at  a  loading  chute,  two  miles  distant  from 
any  station  of  the  railroad  company,  loads  such 
cars  with  cattle,  and,  without  any  contract  as 
to  the  shipment  except  such  as  the  law  implies, 
the  shipper  accompanies  the  cattle,  which  are 
hauled  In  the  train  to  the  railroad  station  of  the 
company,  and  there  calls  upon  the  station  agent 
to  prepare  a  contract  for  the  shipment,  which 
is  done,  and  the  shipper  signs  the  contract  re* 
ceives  a  copy  thereof,  proceeds  on  his  journey, 
and  uses  the  contract  to  pay  his  transportation, 
without  making  any  objection  thereto,  the  ship- 
ment is  held  to  be  made  under  the  written  con- 
tract, although  the  shipper  neither  read  nor 
had  an  opportunity  to  read  the  contract  before 
entering  upon  the  train. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  f  207.*] 
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2.  Cabbiebs  (8  218*)  —  Transportation  of 
Live  Stock— Limitation  of  Liability— No- 
tice of  Claim  fob  Damages. 

Where  such  written  contract  contains  this 
stipulation:  "The  shipper  further  expressly 
agrees  that  as  a  condition  precedent  to  his  right 
to  recover  any  damages  for  any  loss  or  injury 
to  said  cattle  resulting  from  carrier's  negligence 
as  aforesaid,  including  delays,  he  will  give  notice 
in  writing  to  the  conductor  in  charge  of  the 
train,  or  the  nearest  station  or  freight  agent 
of  the  carrier  on  whose  line  the  injuries  occur, 
before  said  cars  leave  that  carrier's  line,  and 
before  the  cattle  are  mingled  with  other  cattle 
or  removed  from  pens  at  destination"— held  that, 
in  case, the  cattle  are  removed  from  pens  at 
destination  without  any  notice  having  been  giv- 
en as  required  by  this  provision,  the  shipper 
cannot  maintain  an  action  for  shrinkage  of  the 
cattle  occasioned  by  carrier's  negligence  in  un- 
necessarily shunting  and  bumping  the  cars  con- 
taining the  cattle,  and  in  delaying  the  delivery 
of  the  cars  at  the  destination  chute  for  unload- 
ing. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SI  927-949;  Dec.  Dig.  $  218.*] 

3.  Carriers  (8  218*)  —  Transportation  of 
Live  Stock  —  Limitation  of  Liability  — 
Notice  of  Claim  fob  Damages. 

Loss  of  market  and  depreciation  in  price 
resulting  from  negligent  delay  in  the  delivery 
•of  the  cattle  may  Be  recovered  without  such  no- 
-tice. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
-Cent  Dig.  if  927-949;  Dec  Dig.  8  218.*] 

Appeal  from  District  Court,  Miami  County. 

Action  by  W.  E.  Hayes  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
•From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Reversed  and  remanded  for  new  trial. 

John  Madden  and  W.  W.  Brown,  for  ap- 
pellant. Frank  M.  Sheridan,  Charles  T. 
Meuser,  and  Bernard  L.  Sheridan,  for  ap- 
pellee. 

SMITH,  J.  Hayes,  the  appellee,  loaded 
25  head  of  fat  cattle  at  a  loading:  chute  at 
Norman,  Miami  county,  which  is  about  two 
miles  from  Paola,  the  nearest  station  on  the 
appellant's  line  of  railroad.  No  agreement 
in  regard  to  the  shipment  appears  to  have 
been  made,  except  such  contract  as  the  law 
implies.  The  train,  including  the  cattle,  ac- 
companied by  the  appellee,  was  drawn  to 
■the  station  at  Paola,  and  the  appellee  aroused 
the  appellant's  agents  and  asked  to  have  a 
contract  written  up  while  he  was  getting 
some  breakfast.  This  was  done.  Appellee 
on  his  return  signed  the  contract  as  pre- 
pared, without  reading  it,  and  boarded  the 
train,  which  almost  Immediately  started  on 
its  journey.  The  contract  was  shown  to 
the  conductor  by  the  appellee,  in  lieu  of  a 
ticket,  for  his  transportation  and  was  honor- 
ed as  such;  and  no  objection  was  at  any 
time  made  by  the  appellee  to  the  terms  or 
conditions  thereof.  The  train  arrived  at 
Kansas  City  about  8:30  in  the  forenoon,  but 
was  not  placed  to  the  chutes,  so  that  the 
cattle  could  be  unloaded,  until  about  11:30 
a.  m.  of  that  day.  When  unloaded  the  cat- 
tle were  in  bad  condition,  heated  and  wet 
with  sweat,  the  market  had  closed  for  the 


day,  and  prices  for  such  cattle  had  dropped 
from  10  to  25  cents  per  hundredweight  To- 
ward evening  of  the  same  day  the  cattle 
were  -shipped  back  to  appellee's  farm,  and 
thereafter  he  began  this  suit  for  damages. 

In  his  petition  he  based  his  claim  for  dam- 
ages upon  the  general  allegation  of  care- 
lessness and  negligence  of  the  defendant  in 
handling  the  cattle.  The  amount  claimed  is 
$250.  He  recovered  a  verdict  and  judgment 
for  $150.  The  petition  alleges  that  the  con- 
tract was  oral;  but  no  evidence  was  in- 
troduced in  support  thereof,  except  that  re- 
lating to  the  ordering  of  the  cars.  The  facts 
as  related  by  the  appellee  as  a  witness  in 
his  own  behalf  indicate  that  he  expected  to 
ship  on  a  written  contract  On  the  trial 
there  was  evidence  offered  tending  to  support 
some  claim  for  a  delay  of  five  hours  in 
setting  the  cars  at  the  chute  for  loading.  It 
may  be  a  question  whether  the  evidence  tend- 
ed to  support  any  special  damage  on  this 
count  but,  if  so,  it  was  waived  by  the  fol- 
lowing conditions  of  the  written  contract: 
"As  a  further  consideration,  for  the  reduced 
rate  herein  given,  the  shipper  hereby  releases 
and  waives  any  and  all  causes  of  action  for 
damages  by  reason  of  any  written  or  verbal 
contract  for  the  shipment  of  said  cattle  or 
any  of  them  prior  to  the  execution  thereof." 

It  is  contended  by  the  appellant  that  no 
issue  of  loss  by  lower  market  is  to  be  found 
in  the  pleadings.  It  is  true  that  there  is  no 
specific  allegation  in  the  petition  claiming 
damages  on  this  account,  but  it  is  alleged 
that  the  appellant  agreed  to  transport  the 
cattle  speedily  and  in  a  careful  and  prudent 
manner.  If  not  expressly  stated  in  the  con- 
tract, the  law,  from  the  nature  of  the  serv- 
ice, Implies  such  an  agreement  The  'peti- 
tion made  a  general  claim  for  damages  on 
account  of  the  careless  and  negligent  han- 
dling of  the  cattle.  In  the  absence  of  any  mo- 
tion to  make  the  petition  more  definite  and 
certain,  we  think  the  petition  was  sufficient 
in  this  respect 

The  pertinent  findings  of  the  jury  are,  in 
substance,  that  appellant  handled  the  cat- 
tle from  the  point  of  shipment  to  destination, 
and  did  not  deliver  them  to  a  connecting  car- 
rier; that  the  negligence  of  appellant  con- 
sisted in  a  failure  of  appellant  to  deliver  the 
cattle  promptly  to  the  stockyards  company; 
that  the  market  for  the  class  of  cattle  ship- 
ped did  not  continue  from  8  o'clock  la  the 
morning  until  8  o'clock  in  the  afternoon; 
that  the  cattle  were  not  in  good  condition 
when  set  to  the  chutes  for  unloading.  The 
appellant  moved  to  set  aside  each  of  these 
findings,  except  the  last,  as  not  supported  by 
the  evidence.  The  evidence  is  conflicting, 
but  we  think  each  finding  is  supported  by 
evidence.  The  evidence,  on  the  one  hand, 
was  that  the  car  of  cattle  was  set  at  the 
chutes  at  8:50  o'clock  a.  m.,  and,  on  the 
other,  that  it  was  not  until  11:30  a.  m.,  and 
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that  for  about  three  hours  prior  thereto  the 
car  had  been  switched  and  bumped  around 
the  railroad  yards  at  Kansas  City,  or  in  the 
vicinity  thereof. 

It  Is  also  contended  that  the  court  erred 
In  permitting  the  appellee  to  give  his  opinion 
as  to  the  amount  of  damage  he  suffered. 
As  the  case  is  liable  to  be  retried,  we  sug- 
gest, since  it  appears  that  the  cattle  were 
not  weighed  Immediately  before  aud  after 
the  alleged  injury,  that  loss  of  weight,  if 
any,  may  be  proven  by  opinion  evidence  of 
those  accustomed  to  shipping  cattle;  also 
that  loss  of  weight  and  difference  in  price 
on  the  market,  if  any,  caused  by  the  delay, 
should  be  proven  as  the  ultimate  facts  upon 
which  the  jury  may  draw  their  conclusions 
as  to  the  amount  of  the  damage.  A  witness 
should  not  be  allowed  to  testify  to  the  con- 
clusion. 

it  is  contended,  again,  that  the  fact  that 
appellant  kept  an  agent  at  the  stockyards  is 
Immaterial  to  any  issue,  and  was  incompe- 
tent to  show  that  appellant  did  not  deliver 
the  cattle  to  the  St  Louis  &  San  Francisco 
Railroad  Company  as  a  connecting  carrier. 
It  does  tend  to  show  that  the  shipment  of 
the  cattle  back  from  Kansas  City  was  also 
made  under  a  contract  with  the  appellant  as 
the  carrier,  and  Is  a  circumstance  to  be 
considered.  There  was  also  other  evidence 
tending  to  support  the  finding.  It  is  ar- 
gued by  the  appellee  that  appellant's  agent 
at  the  stockyards  was  notified  of  the  condi- 
tion of  the  cattle  before  they  were  resha- 
ped. In  our  view  such  evidence  would  have 
been  very  material  in  this  case,  but  we  are 
unable  to  find  it  in  the  record. 

The  appellee  stated  in  his  testimony  that 
he  based  his  estimate  of  the  damages  upon 
the  shrinkage  of  the  cattle  and  loss  of  mar- 
ket, and,  there  being  no  finding  of  the  jury 
to  Indicate  the  contrary,  it  Is  presumed  that 
the  verdict  was  based  upon  both  these  ele- 
ments of  damage.  As  to  loss  of  market  or 
market  price,  no  notice  provided  for  in  the 
contract  Is  requisite  to  a  recovery.  Railway 
Co.  v.  Poole,  73  Kan.  466,  87  Pac  465;  Rail- 
way Co.  v.  Fry,  74  Kan.  646,  87  Pac.  754; 
Cornelius  v.  Railway  Co.,  74  Kan.  599,  87 
Pac.  751 ;  Railway  Co.  v.  Frogley,  75  Kan. 
440,  89  Pac.  903;  Darling  v.  Railway  Co., 
76  Kan.  893,  93  Pac.  612,  94  Pac.  202.  As 
to  the  loss  by  shrinkage,  such  notice  is  nec- 
essary. Railway  Co.  v.  Poole,  73  Kan.  466, 
87  Pac.  465;  Railway  Co.  v.  Wright,  78 
Kan.  94,  95  Pac.  1132.  The  stipulated  no- 
tice would  convey  to  appellant  no  informa- 
tion as  to  loss  In  market  price,  but,  as  to 
the  alleged  shrinkage,  the  object  of  the  no- 
tice required  by  the  contract  was  to  give 
appellant  an  opportunity  to  Inspect  the  cat- 
tle and  to  ascertain  for  itself  the  extent  of 
the  loss,  if  any. 

Again,  It  Is  said  the  court  erred  In  re- 
ceiving testimony  that  the  appellee  had  not 


read  the  contract,  that  he  had  not  known  of 
two  rates  of  shipment,  and  had  not  beeu 
offered  the  choice  between  the  two  rates. 
Under  some  circumstances  evidence  of  this 
kind  is  material,  but  we  think  the  appellee's 
own  testimony  shows  that  he  used  no  dili- 
gence in  informing  himself  as  to  the  con- 
tents of  the  contract  after  he  entered  the 
train,  and  thereafter  having  used  it  for  his 
transportation,  he  waived  any  objections 
thereto. 

The  appellant  objects  to  the  giving  of  sev- 
eral instructions.  No.  12  became  immaterial 
under  the  findings  of  the  jury.  Instruc- 
tions numbered  13,  13a,  and  14  are  very 
lengthy  and  will  not  here  be  copied.  They 
are,  in  substance,  that  if  appellee  did  not 
have  an  opportunity  to  read  the  contract,  and 
was  not  Informed  that  there  were  two  rates 
of  shipment,  and  he  got  a  lower  rate  by 
shipping  under  the  contract,  he  was  not 
bound  by  it.  As  we  have  seen,  there  was 
not  sufficient  evidence  to  Justify  the  submis- 
sion of  this  question  to  the  jury.  As  a  mat- 
ter of  law  it  must  be  said,  under  the  evi- 
dence, that  the  shipment  was  made  under 
the  written  contract,  or,  at  least,  that  there 
was  not  sufficient  evidence  to  avoid  the  writ- 
ten contract 

The  Judgment  is  reversed,  and  the  case  is 
remanded  for  a  new  trial.  All  the  Justices 
concurring. 


HARBISON  v.  BEETS  et  al. 
(Supreme  Court  of  Kansas.    Feb.  11,  1911.) 

(Syllabus  by  the  Court.) 

1.  appeal  ano  Ebbob  (i  1064* >— Wills  (§ 
400*)— Review  —  Conflicting  Evidence— 
Instbuctions. 

In  a  suit  to  set  aside  a  will,  questions 
were  submitted  to  a  jury  and  answers  returned 
which  were  approved  in  part,  changed  and  re- 
vised in  part  by  the  trial  court,  the  findings  as 
finally  determined  being  sustained  by  portions 
of  voluminous  and  conflicting  evidence.  Held, 
that  such  findings  must  be  upheld,  and  that 
complaints  concerning  instructions  are  without 
avail  unless  leveled  at  those  which  show  that 
the  court  misapprehended  the  law  applicable  to 
the  case,  and  which  induced  the  findings. 

[Ed.  Note.— For  other  cases.  Bee  Appeal  and 
Error,  Cent  Dig.  SI  4219-4224;  Dec.  Dig.  S 
1064;*  Wills,  Cent  Dig.  |  872;  Dec.  Dig.  f 

2.  Appeal  and  Ebbob  (8  1008*)— Review— 
Findings. 

Such  findings,  while  seemingly  inconsistent, 
being  susceptible  of  reconciliation  with  one  an- 
other and  with  the  decree,  are  controlling. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  1008.*] 

8.  Wills  (f  88«)— Mental  Capacity— Insane 
Delusion. 

Mental  capacity  to  understand  and  direct 
the  terms  of  a  will  made  by  a  man  86  years 
of  age  to  change  a  former  will  is  not  incon- 
sistent with  an  insane  delusion  causing  such 
change. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dtg.  88  78-81;  Dec.  Dig.  8  38."] 
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Appeal  from  District  Court,  Miami  County. 

Action  by  Eliza  J.  Harbison  against  P.  L. 
Beets  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

Frank  M.  Sheridan,  Charles  T.  Meuser, 
and  R.  L.  Sheridan,  for  appellants.  Alpheus 
Lane  and  C.  W.  Gorsuch,  for  appellee. 

WEST,  J.  Appellee  brought  this  suit  to 
set  aside  the  will  of  Joseph  Beets,  the  amend- 
ed petition  alleging  mental  unsoundness  and 
undue  Influence,  the  latter  being  eliminated 
by  the  findings.  A  jury  was  impaneled,  and 
a  number  of  questions  submitted  and  an- 
swered, some  of  the  answers  being  adopted 
by  the  court,  others  changed  or  set  aside,  so 
that  the  findings  as  finally  made  by  the  court 
are  all  that  need  consideration;  all  com- 
plaints about  the  action  of  the  jury  being 
rendered  futile  by  the  fact  that  the  court 
took  the  matter  into  its  own  hands.  Medill 
y.  Snyder,  61  Kan.  15. »  Errors  are  alleged 
respecting  instructions  and  rulings  on  the 
admission  of  evidence,  but  we  do  not  find 
anything  material  therein. 

It  Is  insisted  that  the  findings  are  unsup- 
ported by  the  evidence,  and  some  of  them 
contrary  thereto,  but  from  the  Hps  of  more 
than  50  witnesses  fell  testimony  sufficient  to 
support  either  theory  of  the  case.  It  is 
urged  that  the  findings  are  inconsistent,  and 
that  we  should  disregard  them  and  render 
or  direct  a  decree  for  appellants.  Joseph 
Beets  when  about  81  years  old  made  a  will 
giving  one-fourth  of  his  property  to  each  of 
his  four  children.  Several  years  later  he 
went  to  live  with  his  daughter,  the  appellee, 
and,  after  a  time,  became  convinced  that  one 
of  the  sons  had  called  his  mother  a  liar,  and 
seemed  much  incensed  thereat,  and  left  on 
the  same  day  and  went  to  stay  with  his  son 
H.  P.  Beets.  He  felt  very  apprehensive  that 
his  daughter,  the  appellee,  was  not  well 
treated  by  her  husband  and  sons,  and  that 
some  time  she  would  be  thrust  aside  by 
them  and  thrown  upon  her  own  resources, 
though  her  husband  was  a  man  of  ample 
means.  The  result  was  that  a  few  weeks 
after  leaving  his  daughter's  home  he  went 
to  an  attorney  and  had  another  will  drawn, 
giving  one-fourth  of  his  property  to  each  of 
the  other  children  absolutely,  but  giving  ap- 
pellee's fourth  to  her  "to  have  and  to  hold 
under  the  following  terms  and  conditions,  to 
wit:  I  direct  that  such  one-fourth  of  my 
property  shall  be  held  in  trust  for  her  dur- 
ing the  period  of  her  natural  lifetime  by 
my  executors  hereinafter  named,  who  shall 
take  such  part  and  portion  of  my  property 
into  their  control  and  possession  and  keep 
the  same  Invested  to  the  best  advantage  and 
pay  to  said  Eliza  J.  Harbison  the  profits 
therefrom  and  also  to  pay  her  such  sums 
from  the  principal  as  may  be  needed  for  her 
support  and  comfort,  but  that  such  trustee 
shall  not  pay  to  her  from  such  funds  more 
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than  shall  be  actually  necessary  for  her  own 
support  and  comfort,  and  at  the  death  of 
said  Eliza  J.  Harbison,  I  give  all  the  rest, 
residue  and  remainder  thereof  to  my  other 
three  children  above  mentioned,  share  and 
sbare  alike;  and  if  any  one  of  my  children 
be  not  living,  then  to  the  heirs  of  such  one 
in  equal  parte,  to  have  and  to  hold  forever." 
On  returning,  he  remarked  that  he  now  had 
the  will  as  he  wanted  it,  and  that  Eliza's 
interest  would  be  protected,  and  It  would 
insure  her  keep  after  he  was  gone,  that  the 
family  would  go  back  on  her.  "Now  see  who 
guesses  right"  One  witness  said  he  had 
some  kind  of  a  stroke  while  at  Harbison's, 
but  it  is  not  clear  whether  this1  was  before 
or  after  the  execution  of  the  will.  Some 
time  after  leaving,  be  was  Injured  in  a  run- 
away, and  thereafter  taken  to  a  sanitarium, 
where  he  died  April  17,  1906.  He  left  the 
Harbison  home  March  19,  1905,  and  execut- 
ed the  will  In  question  May  23d  thereafter. 

The  findings  as  finally  arranged  by  the 
court  are,  in  substance,  that  Joseph  Beets 
was  86  years  old  and  physically  able  to  be 
up  and  around  when  he  executed  the  will; 
that  he  knew  to  whom  he  was  disposing  of 
his  property  in  said  will ;  that  he  knew  all 
the  provisions  thereof  and  understood  their 
nature  and  effect,  but  did  not  fully  compre- 
hend the  nature  and  effect  of  the  disposi- 
tion he  was  making;  that  he  deemed  it  to  the 
best  Interest  of  appellee  to  make  the  provi- 
sion that  her  share  should  be  placed  in  the 
hands  of  trustees,  but  that  he  was  chiefly 
controlled  by  the  thought  that  she  waa  in 
danger  of  being  driven  out  of  her  family; 
that  he  arranged  with  a  neighbor  to  go  to 
town  with  him  the  day  the  will  was  drawn, 
and  gave  to  the  attorney  the  information  as 
to  how  he  wanted  it  drawn ;  that  it  was  read 
over  to  him  before  its  execution;  that  he 
told  the  neighbor  on  the  way  home  that  it 
had  been  drawn  the  way  he  wanted  it ;  that 
he  "fairly  and  reasonably  understood  the 
terms  of  said  will  in  some  measure,  but  that 
he  did  not  fully  comprehend  it" 

The  following  also  appear: 

"(4)  I  adopt  as  my  own  the  answer  and 
finding  of  the  Jury  to  question  No.  4,  the 
question  being:  'At  the  time  he  made  the 
will  In  question,  did  Joseph  Beets  have  suf- 
ficient mental  capacity  to  comprehend  what 
he  was  doing  and  how  he  was  disposing  of 
his  property  in  making  said  will?*  The  an- 
ser  being:  'No.' 

"(5)  I  adopt  as  my  own  the  answer  and 
finding  of  the  jury  to  question  No.  5,  the 
question  being:  'At  the  time  he  made  said 
will,  did  Joseph  Beets  have  sufficient  mental 
capacity  to  understand  the  ties  of  relation- 
ship and  the  claims  of  his  various  children 
upon  him?'  The  answer  being:  'No.'   •   •  * 

"(7)  I  set  aside  the  finding  of  the  jury  as 
to  question  No.  7,  the  question  being:  'Did 
he  know  of  all  the  provisions  of  said  will 
and  understand  the  nature  and  effect  of  the 


Digitized  by  Google 


Kan.) 


HARBISON  v.  BEETS 


425 


disposition  he  was  making  of  his  property 
thereby?*  The  answer  being:  Tea'  I  find 
that  he  knew  of  the  provisions  of  said  will, 
but  did  not  fully  comprehend  the  nature  and 
effect  of  tue  disposition  he  was  making. 

"(8)  I  adopt  as  my  own  the  answer  and  find- 
ing of  the  Jury  to  question  No.  8,  the  ques- 
tion being:  'Did  he  fully  understand  and 
know  that  he  was  placing  the  portion  that 
he  gave  to  his  daughter  Eliza  J.  Harbison 
in  the  hands  of  trustees  to  be  used  for  her 
support  as  therein  directed?'  The  answer 
being:  •Yes.' 

"(0)  I  adopt  as  my  own  the  answer  and 
finding  of  the  jury  to  question  No.  9,  the 
question  being:  'Did  he  deem  it  to  the  best 
interest  of  Eliza  J.  Harbison  to  make  the 
provision  In  his  said  will  that  her  share  of 
his  property  should  be  placed  In  the  hands 
of  trustees?*  The  answer  being:  'Yes.'  And 
I  further  find  that  he  was  chiefly  controlled 
by  the  thought  that  his  daughter,  Eliza  J. 
Harbison,  was  in  danger  of  being  driven  out 
of  her  family. 

"(1(0  I  adopt  as  my  own  the  answer  and 
finding  of  the  Jury  to  question  No.  10,  the 
question  being:  At  the  time  he  made  the 
will  in  question,  was  Joseph  Beets  laboring 
under  an  insane  delusion  concerning  his 
daughter  Eliza  J.  Harbison,  or  some  member 
of  her  family?    The  answer  being:  'Yes.' 

**(11)  I  adopt  as  my  own  the  answer  and 
finding  of  the  jury  to  question  No.  11,  the 
question  being:  4If  you  answer  the  last  ques- 
tion "Yes,"  then  state  with  reference  to  what 
person  or  persons  he  entertained  such  delu- 
sion?' The  answer  being:  'Joseph  Harbi- 
son.* And  I  further  find  that  the  said  delu- 
sion extended  to  the  other  members  of  the 
Harbison  family. 

"(12)  I  adopt  as  my  own  the  answer  and 
finding  of  the  jury  to  question  No.  12,  the 
question  being:  'If  you  answer  question  No. 
10  "Yes,"  then  state  what  insane  delusion  you 
refer  to?*  The  answer  being:  The  Imagina- 
ry quarrel  In  the  Harbison  family.'   *  •  * 

"(16)  I  adopt  as  my  .own  the  finding  and 
answer  of  the  jury  to  question  No.  3,  the 
question  being:  'At  the  time  of  leaving  tbe 
home  of  his  daughter,  tbe  plaintiff,  did  Jo- 
seph Beets  believe  there  had  been  a  family 
quarrel  In  the  Harbison  home  that  day? 
The  answer  being:  "Yes.* 

"(17)  I  adopt  as  my  own  the  finding  and 
answer  of  the  jury  to  question  No.  4,  the 
question  being:  'If  you  answer  question  No. 
3  in  the  affirmative,  state  whether  there  had 
been  a  quarrel  in  the  Harbison  home  that 
day  as  believed  by  said  Joseph  Beets?'  The 
answer  being:  'No.' 

"(18)  I  adopt  as  my  own  the  finding  and 
answer  of  the  jury  to  question  No.  5,  the 
question  being:  'If  you  find  that  Joseph 
Beets  believed  there  had  been  a  quarrel  in 
the  Harbison  home  or  family  on  that  occa- 
sion, state  whether  or  not  argument  was  used 
by  any  member  of  the  Harbison  family  to 


convince  him  to  the  contrary,  and,  if  so,  by 
whom?'  The  answer  being:  'Yes;  Mrs.  Har- 
bison.' And  I  further  find  that  other  mem- 
bers of  the  family  used  argument  on  said  oc- 
casion to  convince  him  to  the  contrary. 

•  *  * 

"(20)  I  set  aside  the  answer  and  finding 
of  the  jury  to  question  No.  7,  the  question 
being:  'Did  Joseph  Beets  leave  the  Harbison 
!  home  because  of  his  belief  that  they  had  a 
i  quarrel  In  said  home  on  that  day?'  The  an- 
j  swer  being:  'He  left  home  that  day.'  I  find 
I  that  he  left  the  Harbison  home  because  of 
I  his  belief  that  there  had  been  a  quarrel  In 
!  said  home  on  that  occasion.   *   *  * 

"(22)  I  adopt  as  my  own  the  answer  and 
finding  of  the  Jury  to  question  No.  9,  the 
question  being:  'In  making  the  will  In  ques- 
tion, was  Joseph  Beets  Influenced  in  any  way 
by  an  insane  delusion  as  to  acts,  or  any  act, 
which  he  believed  to  have  occurred  In  the 
Harbison*  family  the  day  that  he  left  the 
Harbison  home,  and  which,  in  fact,  did  not 
occur?  The  answer  being:  *Yes.' 

"(23)  I  adopt  as  my  own  the  answer  and 
finding  of  the  jury  to  question  No.  10,  the 
question  being:  'At  the  time  of  leaving  the 
i  Harbison  home,  and  at  the  time  of  execut- 
1  lng  the  will  In  question,  did  Joseph  Beets 
entertain  an  insane  delusion  that  Joseph 
Harbison  had  abused  or  shown  disrespect  to 
his  mother,  Eliza  J.  Harbison,  plaintiff  in 
this  action?   The  answer  being:  'Yes.' 

"(24)  I  adopt  as  my  own  the  answer  and 
finding  of  the  Jury  to  question  No.  11,  the 
question  being:  'If  you  answer  the  last  ques- 
tion in  the  affirmative,  did  said  Insane  delu- 
sion influence  said  Joseph  Beets  in  making 
the  provisions  or  any  of  them  contained  in 
said  will?  The  answer  being:  'Yes.' 

"(25)  I  adopt  as  my  own  the  finding  and 
answer  of  the  Jury  to  question  No.  12,  the 
question  being:  'Was  the  testator,  Joseph 
Beets,  of  sound  mind  and  memory  at  the 
time  he  executed  the  will  in  controversy  in 

this   action?    The   answer  being:  'No.' 

•  •  • 

"(41)  I  adopt  as  my  own  the  answer  and 
finding  of  the  jury  to  question  No.  14,  the 
question  being:  'Is  It  a  fact  that  at  the  time 
of  execution  of  that  will  in  question  that  Jo- 
seph Beets  was  capable  of  transacting  busi- 
ness generally?'   The  answer  being:  'No.'" 

There  is  a  seeming  conflict  between  these 
findings,  but  upon  careful  examination  in  the 
light  of  the  evidence  they  are  susceptible  of 
reconciliation.  That  the  testator  fully  under- 
stood and*  knew  that  he  was  placing  the 
daughter's  portion  In  the  hands  of  trustees 
to  be  used  for  her  support  as  therein  direct- 
ed is  not  necessarily  inconsistent  with  the 
idea  that  he  did  not  have  sufficient  mental 
capacity  to  comprehend  what  he  was  doing 
and  how  he  was  disposing  of  his  property, 
in  view  of  the  further  proposition  that  he 
did  not  have  sufficient  mental  capacity-  to  un- 
derstand the  ties  of  relationship  and  the 
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claims  of  his  various  children  upon  him,  and 
that  he  was  under  an  insane  delusion  as  to 
an  imaginary  quarrel  in  appellee's  family, 
and  was  influenced  thereby  in  making  the 
will,  and  that  "he  was  chiefly  controlled  by 
the  thought  that  his  daughter,  Eliza  J.  Har- 
bison, was  in  danger  of  being  driven  out  of 
her  family."  It  all  amounts  to  this:  That 
he  had  mental  capacity  to  know  how  he 
wanted  the  will  drawn,  and  to  direct  that  ap- 
pellee's portion  be  placed  in  the  hands  of 
trustees,  but  not  to  transact  business  gener- 
ally in  a  sane  manner  on  account  of  the  in- 
sane delusion  about  the  quarrel  and  the  fear 
of  the  daughter's  being  thrown  upon  her  own 
resources  by  her  well-to-do  husband.  True, 
the  specific  insane  delusion  found  relates  on- 
ly to  the  imaginary  quarrel,  but  manifestly 
the  court,  as  shown  by  the  ninth  and  eleventh 
findings,  thought  this  specific  delusion  merg- 
ed into  the  notion  that  appellee  was  in  dan- 
ger of  financial  desertion,  and  that  he  enter- 
tained such  notion  is  abundantly  shown  by 
the  evidence,  and  no  basis  therefor  is  appar- 
ent. In  other  words,  the  result  may  be  thus 
epitomized:  He  knew  what  he  was  doing, 
but  he  had  an  insane  reason  for  doing  it 
This  is  really  not  more  mysterious  than  other 
manifestations  of  insanity,  for  its  effects  are 
often  inconsistent  and  inscrutable.  It  is  fa- 
miliar law  that  one  laboring  under  an  in- 
sane delusion  which  influences  him  to  make 
a  will  in  a  certain  way  does  not  possess  tes- 
tamentary capacity.  In  Medill  v.  Snyder,  61 
Kan.  15.  58  Pac.  962,  78  Am.  St.  Rep.  307, 
an  instruction  to  the  effect  that  "the  testator 
might  be  capable  of  transacting  the  ordinary 
business  affairs  of  life  and  sane  on  other 
matters,  but  that,  if  the  will  was  Influenced 
and  the  direct  offspring  of  an  unfounded  and 
insane  delusion,  it  could  not  be  sustained," 
was  approved.  Schouler  on  Wills  and  Ad- 
ministration, 60-75;  Jarmon  on  Wills  (6th 
Ed.)  38 ;  Appeal  of  Klmberly,  68  Conn.  428, 
36  Atl.  847.  37  L.  R.  A.  261,  and  note,  57 
Am.  St.  Rep.  101. 

The  judgment  of  the  trial  court  Is  affirmed. 
All  the  Justices  concurring. 


WALLINE  et  al.  v.  OLSON  et  al. 
(Supreme  Court  of  Kansas.   Feb.  11,  1911.) 
(Syllabus  by  the  Court.) 

1.  Limitation  of  Actions  (§  100*)— Compu- 
tation of  Period  of  Limitation— Fbaud— 
Discoveby. 

In  an  action  for  relief  on  the  ground  of 
fraud,  it  is  held,  following  Black  v.  Black,  64 
Kan.  689,  68  Pac.  662,  that  the  records  of  the 
probate  court  involving  the  transactions  com- 
plained of  were  constructive  notice  of  the  al- 
leged fraud  sufficient  to  set  in  motion  the  two- 
year  statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  if  480-493;  Dec.  Dig.  8 
100*1 


2.  Limitation  of  Actions  (|  197*)— Fbaud— 

Discovert— Evidence. 

The  evidence  examined  and  held  not  to 
disclose  such  fiduciary  relations  between  the 
parties  as  to  absolve  the  plaintiffs  from  examin- 
ing the  records,  or  such  a  relation  of  trust  and 
confidence  between  them  as  would  prevent  the 
statute  from  beginning  to  run  until  after  the 
actual  discovery  of  the  alleged  fraud. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Dec  Dig.  fi  197.*] 

Appeal  from  District  Court,  McPherson 
County. 

Action  by  Marie  S.  Walline  and  Axel  Ny- 
bert  against  N.  T.  Olson  and  P.  Akeson. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal. Reversed. 

Plaintiffs  sued  defendants  alleging  that 
Nils  Nyberg  in  his  lifetime  was  the  husband 
of  the  plaintiff  Marie  S.  Walline  and  the 
father  of  the  plaintiff  Axel  Nyberg,  and  that 
he  died  in  December,  1881,  intestate,  leaving 
his  widow  and  child  his  only  heirs  at  law; 
that  before  his  death,  in  May,  1881,  he  pur- 
chased and  became  the  owner  in  fee  simple 
of  a  quarter  section  of  land  in  McPherson 
county  for  which  he  agreed  to  pay  $2,700, 
and  in  payment  of  which  he  and  his  wife 
executed  a  first  mortgage  on  the  hind  for 
$1,200,  a  second  mortgage  for  $120,  and  a 
third  mortgage  for  $900;  that  the  $900  mort- 
gage was  given  to  Olson  and  Akeson  to  se- 
cure them  for  their  liability  as  sureties  on 
three  notes  executed  by  Nyberg  and  wife 
payable  to  Rogers,  from  whom  the  land  was 
purchased;  and  that  Nyberg  and  wife  also 
signed  a  note  for  $600  to  Rogers,  which  was 
likewise  signed  by  Olson  and  Akeson  as  sure- 
ties. 

The  petition  alleged  that  at  the  time  of  her 
husband's  death  the  plaintiff  Marie  was  very 
young,  having  lately  come  to  America  from 
Sweden;  that  she  could  not  speak,  read,  or 
write  the  English  language,  and  had  no 
knowledge  of  the  methods  of  transacting  busi- 
ness, of  her  rights  as  widow,  or  the  rights  of 
her  minor  child,  who  was  an  Infant  a  year 
old;  that  after  her  husband's  death  she  con- 
tinued to  live  at  the  home  of  P.  Akeson,  and 
to  keep  house  for  him  for  the  maintenance 
of  her  child  and  herself  until  December  21, 
1882;  that  the  defendants  Olson  and  Akeson 
had  befriended  Nyberg  in  his  lifetime  and 
had  assisted  him  in  buying  the  land  by  be- 
coming his  sureties;  that  he  had  full  confi- 
dence in  their  integrity  and  friendship,  and 
that  shortly  before  his  death  he  requested 
them  to  look  after  and  care  for  his  wife  and 
child  and  his  estate,  which  they  promised  to 
do;  that  Immediately  after  his  death  the 
plaintiff  Marie  confirmed  and  ratified  the  ar- 
rangement made  by  her  husband,  and  there 
was  thereby  created  a  fiduciary  relation 
between  herself  and  the  defendants;  that  she 
authorized  them  to  act  for  her,  and  directed 
them  to  take  possession  of  all  the  land  and 
personal  property,  have  the  same  adminis- 
tered upon  according  to  law,  and  for  her  best 
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Interests,  and  In  order  to  protect  themselves 
as  sureties  on  the  notes. 

It  was  alleged  that  the  defendants  Olson 
and  Akeson  procured  the  appointment  of  the 
defendant  J.  P.  Grant,  as  administrator  of 
the  estate,  and  signed  his  bond  as  sureties; 
that  they  caused  the  property  of  the  estate 
to  be  appraised,  and  took  actual  possession 
thereof  and  controlled  and  managed  the  same 
as  agents  of  the  plaintiffs;  that  they  har- 
vested the  crop  of  wheat  and  disposed  of  the 
same  with  the  consent  of  the  administrator, 
and  paid  the  first  Roger's  note  for  $350  and 
the  Interest  upon  the  prior  mortgages.  The 
petition  alleged  that  the  defendants  took  ad- 
vantage of  her  ignorance  of  the  language  and 
her  confidence  and  trust  in  them  and  appro- 
priated the  estate  to  their  own  use,  and  that 
in  April,  1882,  they  procured  an  order  of  the 
probate  court  for  the  administrator  to  sell 
the  land  at  private  sale  for  the  payment  of 
debts,  at  a  time  when  there  were  no  debts  due 
against  the  estate;  and  that  they  had  the 
land  appraised  at  $1,800  when  it  was  worth 
$2,700,  and  the  administrator  sold  the  same 
to  the  defendants  Olson  and  Akeson  for  a 
pretended  consideration  of  $531.58,  subject 
to  the  mortgages  on  the  land;  that  they 
then  induced  the  administrator  to  file  an  ac- 
count In  which  he  credited  himself  with  a 
number  of  false  items,  which  he  pretended 
to  have  paid  upon  allowances  made  by  the 
court,  and  procured  an  order  confirming  the 
sale,  and  that  he  executed  to  them  an  admin- 
istrator's deed,  which  was  afterwards  placed 
of  record;  that,  in  fact,  no  actual  considera- 
tion was  paid  by  Olson  and  Akeson,  who 
took  possession  of  the  land  under  the  deed 
and  falsely  represented  to  her  that  nothing 
remained  after  paying  the  Indebtedness  of 
the  estate;  that  In  August,  1884,  they  sold 
and  conveyed  the  land  to  a  son  of  Akeson 
for  $1,000. 

It  was  further  alleged  that  the  defendant 
Grant,  for  the  purpose  of  aiding  the  defend- 
ants in  a  scheme  to  convert  all  the  property 
of  the  plaintiffs  to  their  own  use,  neglected 
and  refused  to  make  any  other  account  and 
settlement  of  his  administration  until  1907, 
when  required  to  do  so  upon  application  filed 
by  the  plaintiffs  in  the  probate  court,  at 
which  time  the  probate  court  approved  his 
first  annual  account  as  a  final  account,  over 
their  objections,  and  they  appealed  therefrom 
to  the  district  court;  that  the  appeal  was 
still  pending  at  the  time  this  suit  was 
brought;  that  she  had  no  knowledge  of  the 
facts  and  no  means  of  discovering  that  the 
representations  were  false  until  the  year 
1907,  and  that  Axel  Nyberg,  who  was  an  In- 
fant of  tender  years  at  the  time  the  deed  was 
-made,  knew  nothing  about  the  closing  up  of 
his  father's  estate,  excepting  what  his  mother 
told  him,  until  the  summer  of  1007.  Inas- 
much as  the  real  estate  had  since  passed 
Into  the  hands  of  Innocent  purchasers,  the 
plaintiffs  prayed  judgment  for  the  $4,000, 
which,  it  was  alleged,  were  the  proceeds  of 
■the  sale  of  the  land  In  August,  1884,  less  the 


amounts  actually  paid  by  the  defendants  as 
trustees  on  account  of  the  mortgages,  and 
also  for  $1,000  rents  and  profits.  There  was 
a  second  count  setting  up  the  same  facts  and 
alleging  that  the  defendant  Grant  had  been 
unfaithful  to  his  trust  as  administrator,  and 
that  the  defendants  Olson  and  Akeson  were 
Indebted  to  the  plaintiffs  in  the  sum  of  $3,000 
by  reason  of  having  been  sureties  on  the  ad- 
ministrator's bond. 

Separate  answers  were  filed  by  each  of  the 
defendants,  consisting  among  other  defenses 
of  a  general  denial,  a  plea  of  the  statute  of 
limitations,  and  setting  up  that,  on  the  ap- 
peal from  the  decision  of  the  probate  court 
discharging  the  administrator  and  approving 
his  final  account,  the  district  court  had  ren- 
dered judgment  in  favor  of  the  administrator, 
which  was  an  adjudication  against  the  plain- 
tiffs of  all  matters  involved  In  the  account 
of  the  administrator.  The  court  dismissed 
the  action  as  to  the  administrator.  There 
was  a  trial,  resulting  In  a  verdict  by  the 
jury  in  plaintiffs'  favor  in  the  sum  of  $4,148. 
The  defendants  appeal. 

Grattan  &  Grattan,  for  appellants.  F.  L. 
Martin,  for  appellees. 

PORTER,  J.  (after  stating  the  facts  as 
above).  There  are  33  errors  assigned,  but 
few  of  which  require  comment  It  Is  claimed 
that  the  court  erred  in  not  requiring  certain 
special  questions  to  be  answered  more  defi- 
nitely by  the  jury.  All  of  the  questions  were 
bo  complex  and  involved  that  the  court  might 
properly  have  refused  to  submit  them  in  the 
first  place.  The  defendants  also  submitted  to 
the  court  20  written  requests  for  Instructions 
upon  questions  of  law  and  of  fact,  which 
they  claimed  were  pertinent  to  the  issues,  and 
error  is  predicated  upon  the  refusal  to  pre- 
pare and  give  instructions  upon  these  mat- 
ters. We  think  the  court  properly  denied  the 
requests,  none  of  which  were  in  the  form 
of  written  instructions. 

The  court,  however,  erred  in  not  directing 
judgment  in  favor  of  the  defendants  on  the 
plea  of  the  statute  of  limitations.  There 
can  be  no  question  that  the  action  was  not 
brought  within  two  years  from  the  time  the 
alleged  fraud  should  have  been  discovered. 
Black  v.  Black,  64  'Kan.  689,  68  Pac.  662; 
Lewis  v.  Duncan,  68  Kan.  806,  71  Pac.  577; 
Donaldson  v.  Jacobite,  67  Kan.  244,  72  Pac. 
846;  Rogers  v.  Richards,  67  Kan.  706,  74 
Pac.  255;  Hutto  v.  Knowlton,  82  Kan.  445, 
108  Pac.  825. 

In  Black  v.  Black,  supra,  the  party  was 
charged  with  unfaithful  administration  of 
an  estate  of  a  deceased  person.  It  appeared 
that  she  had  filed  her  report  and  account,  as 
required  by  law,  for  the  express  purpose  of 
affording  Information  to  all  persons  interest- 
ed, and  it  was  held  that  these  public  records 
gave  constructive  notice  to  all  parties  as  to 
what  was  done.  In  Hutto  v.  Knowlton,  su- 
pra, the  foundation  of  the  rule  as  to  con- 
structive notice  of  fraud  by  public  records 
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sufficient  to  start  the  statute  of  limitations 

was  said  to  consist  in  this:  "Where  a  public 
record  is  required  by  law  to  be  kept  as  a 
source  of  information  respecting  property 
rights  and  interests,  a  duty  rests  upon  any 
one  to  whom  the  information  is  material  to 
improve  with  diligence  the  opportunity  of 
learning  that  which  the  record  discloses.  It 
follows  that  if  the  opportunity  be  neglected, 
the  Interested  person  will  be  bound  to  the 
same  extent  as  if  he  had  in  fact  examined 
the  record  But  the  rule  is  no  broader  than 
its  basis,  and,  If  for  any  reason  no  obliga- 
tion exists  to  consult  the  record,  or  if  the 
interested  person  be  circumvented  from  tak- 
ing advantage  of  his  opportunity,  the  rule 
does  not  obtain." 

It  is  insisted  that  a  fiduciary  relation  ex- 
isted between  the  parties,  and  therefore  the 
statute  would  not  begin  to  run  until  after 
the  actual  discovery  of  the  alleged  fraud; 
that  by  reason  of  the  relation  of  trust  and 
confidence  plaintiffs  were  not  required  to 
examine  the  records  to  discover  what  had 
been  done.  The  agreement  which  the  plain- 
tiffs relied  upon  was  that  defendants  were 
to  manage  the  property  for  plaintiffs'  bene- 
fit. The  jury  found,  In  answer  to  several 
special  questions,  that  the  defendants  were 
the  agents  of  the  plaintiffs  in  all  that  they 
did  in  connection  with  the  estate  and  the 
sale  of  the  land,  but  we  have  not  been  cited 
to  any  witnesses  who  so  testified.  If  they 
were  agents  of  the  plaintiffs,  it  was  because 
of  the  circumstances  under  which  they  took 
possession  of  the  property.  The  plaintiffs  of- 
fered no  evidence  In  support  of  the  allega- 
tion that  prior  to  his  death  Nils  Nyberg  re- 
quested or  obtained  a  promise  from  the  de- 
fendants to  take  care  of  his  wife  and  child, 
or  to  look  after  his  estate.  Both  defend- 
ants denied  that  any  such  conversation  took 
place.  Nor  did  plaintiff  Marie  testify  that 
defendants  agreed  to  take  the  property  and 
look  after  it  for  the  benefit  of  plaintiffs.  The 
defendants  denied  this,  and  testified  that  aft- 
er her  husband's  death  she  told  them  to  take 
the  land  and  do  the  best  they  could  with  it, 
In  order  to  save  themselves. 

It  appears  from  the  testimony  of  John  P. 
Grant,  the  administrator,  and  H.  Helstrom, 
who  was  appointed  guardian  of  the  minor  in 
the  proceedings  to  sell  the  real  estate,  that 
all  the  parties  that  had  anything  to  do  with 
the  land  were  Swedes,  who  spoke  the  Eng- 
lish language  brokenly ;  that  the  defendants 
were  poor  and  had  mortgages  on  their  own 
farms,  and  were  apprehensive  that  they 
would  lose  by  being  sureties  of  Nyberg ;  that 
times  were  hard,  and  that  land  In  the  same 
neighborhood  of  about  the  same  value  sold 
in  1882  and  1883  for  less  than  this  brought 
at  the  administrator's  sale.  The  testimony 
convinces  us  that  the  land  was  not  appraised 
for  less  than  it  was  worth,,  and  that  nei- 
ther of  the  defendants  wanted  it  or  wished 
to  speculate  upon  it  They  took  it  for  the 
purpose  of  protecting  themselves.  They  held 


a  third  mortgage,  and  there  was  nothing  in 
the  relations  existing  between  the  parties 
which  made  it  improper  for  the  defendants 
to  purchase  at  the  administrator's  sale. 
They  bought  the  land  for  $531.58,  subject  to 
prior  mortgages,  and  agreed  to  pay  all  the 
debts  of  the  estate,  which  they  did.  Much 
Is  made  of  the  circumstance  that  they  did 
not  in  fact  pay  some  of  the  notes  they  took 
credit  for  until  long  afterwards,  when  they 
sold  the  place  In  1884.  It  appears  that,  as 
substitutes  for  the  notes  signed  by  the  Ny- 
bergs  and  themselves,  they  gave  new  notes 
of  their  own,  which  they  afterwards  paid 
when  the  land  was  sold  to  Akeson's  son,  or 
when  he  had  paid  for  It  It  is  not  suggested 
how  this  defrauded  any  one  or  why  it  may 
not  have  been  done  In  the  best  of  faith,  ex- 
cept that  It  is  claimed  that  one  of  these 
notes  was  in  fact  paid  out  of  the  proceeds 
received  from  the  sale  of  the  crops.  The  de- 
fendants are  old  men,  one  of  them  74,  and  it 
Is  not  surprising  that  they  were  unable  to  ex- 
plain clearly  all  the  transactions  after  a 
lapse  of  so  many  years.  This  question  of 
fraud  was  determined  adversely  to  plaintiffs, 
when  the  district  court  on  appeal  reached  the 
same  conclusion  as  the  probate  court  and 
discharged  the  administrator,  after  approv- 
ing his  first  as  a  final  account 

This  appears  to  be  the  kind  of  a  case  to 
which  the  statute  of  limitations  was  made 
to  apply.  Twenty-five  years  before  the  ac- 
tion was  brought  the  administrator  filed  a 
full  accounting  of  all  his  acts,  In  which  he 
took  credit  for  the  payment  through  the  de- 
fendants, of  three  notes  which  were  debts 
of  the  estate,  and  upon  which  defendants 
were  sureties.  He  filed  vouchers  for  these 
claims  which,  It  is  now  Insisted,  were  false 
and  fraudulent  It  Is  true,  there  had  been 
no  final  accounting,  and  he  was  not  dis- 
charged ;  but  an  examination  of  the  probate 
records  would  have  disclosed  the  allowance 
of  these  claims  and  all  the  proceedings  re- 
sulting in  the  sale  of  the  land  to  the  de- 
fendants. It  Is  not  seriously  claimed  that 
plaintiff  Marie  continued  during  all  these 
years  in  ignorance  of  the  English  language 
and  of  her  possible  rights  and  claims.  It  ap- 
pears from  her  own  admissions  that  she 
knew  of  the  sale  of  the  land  by  the  defend- 
ants when  it  was  made.  She  went  with  her 
mother  to  where  Olson  was  working  in  the 
field,  told  him  that  she  had  heard  that  he 
sold  the  land  for  $4,000,  and  asked  If  he 
could  not  pay  her  part  of  the  $500  which  her 
husband  had  paid  on  the  $600  note  before 
his  death.  Olson  told  her  in  reply  that  they 
had  not  received  all  the  money  for  the  land, 
and  he  did  not  know  that  there  would  be 
anything  left  after  paying  the  debts;  but 
if  there  was  he  would  pay  her  $100.  More- 
over, the  young  man  who  purchased  the  land 
from  defendants  In  1884  was  married  to  her 
sister,  and  they  continued  to  own  the  land 
until  1893,  when  they  lost  It  by  foreclosure 
proceedings.  During  this  time  she  knew  thai 
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the  defendants  had  nothing  more  to  do  with 
the  land,  and  that  her  sister  and  her  hus- 
band claimed  to  own  it 

The  son  testified  in  substance  that  when  he 
was  18  years  old  he  first  learned  from  his 
mother  that  the  land  had  once  belonged  to 
his  father,  and  he  took  the  deed,  found 
among  some  old  papers,  with  the  intention 
of  having  inquiries  made  about  their  rights 
in  the  land.  He  waited  until  he  was  27 
years  of  age  before  he  brought  the  action. 
During  all  this  time  he  lived  in  McPherson 
county,  and  there  is  no  pretense  that  he  con- 
tinued in  ignorance  of  the  English  language, 
or  that  he  was  under  any  disability  after 
he  arrived  at  majority  which  prevented  him 
from  making  an  examination  of  the  records, 
and  from  discovering  all  that  he  claims  to 
have  discovered  In  1907. 

A  careful  examination  of  the  record  falls, 
in  our  opinion,  to  disclose  fraud  or  bad  faith 
on  the  part  of  defendants.  The  jury  have 
found  otherwise;  but  the  case  should  not 
have  been  submitted  to  a  jury,  for  the  rea- 
son that  plaintiffs  have  slept  too  long  upon 
their  rights  to  maintain  the  action. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  enter 
judgment  for  defendants.  All  the  Justices 
concurring. 


KING  v.  GIBSON  et  al. 
(Supreme  Court  of  Kansas.   Feb.  11,  1911.) 

(Syllabus  by  the  Court.) 

L  Taxation  (§  764*)— Tax  Deed— Construc- 
tion—"Rkal  Pbopebtt  Last  HEREINBE- 
FORE DESCRIBED." 

The  case  of  Spicer  v.  Howe,  38  Kan.  465, 
16  Pac.  825,  holding  that  the  expression,  "the 
real  property  last  hereinbefore  described,"  used 
in  the  granting  part  of  a  tax  deed,  included 
only  one  tract  of  several  described  in  the  deed, 
furnishes  a  rule  of  interpretation  under  the 
following  conditions  only:  The  last  description 
must  be  that  of  a  single  tract  which  is  segre- 
gated from  the  others  and  described  wholly 
apart  from  them  for  some  independent  purpose, 
and  no  language  must  intervene  between  this 
description  and  the  operative  words  of  the  grant 
which  will  extend  the  application  of  those  words 
beyond  that  tract. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent.  Dig.  §|  1519-1522;  Dec.  Dig.  |  764.*] 

2.  Taxation  (§  764*)— Tax  Deed— Constbuo- 
tion— "Real  Pbopebtt  Last  Hereinbe- 
fore Descbibeo." 

In  the  case  of  Cartwright  v.  Korman,  45 
Kan.  515,  26  Pac.  48,  three  features  of  the 
deed  considered  were  noted  as  indicating  that 
all  the  lots  described  were  conveyed.  The  lots 
were  all  sold  to  one  person,  they  were  all  de- 
scribed together,  and  afterwards  they  were  spo- 
ken of  together  as  "said  property."  But  it  is 
not  necessary  that  all  these  features  should  be 
present  in  a  tax  deed  to  warrant  the  conclusion 
that  all  the  land  sold  is  conveyed  by  a  grant  of 
"the  real  property  last  hereinbefore  described." 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  If  1519-1522;  Dec.  Dig.  §  764.*] 


3.  Taxation  (|  764*)— Tax  Deed— Construc- 
tion—"Real  Pbopebtt  Last  Hereinbe- 
fobe  described." 

The  expression,  "the  real  property  last 
hereinbefore  described,"  was  inserted  in  the 
statutory  form  of  tax  deed  to  designate  the 
property  sold  as  distinguished  from  the  prop- 
erty exposed  to  sale  when  the  successful  bid  is 
for  a  less  quantity  than  the  whole  tract  and 
to  avoid  repeating  the  description  of  the  prop- 
erty sold.  Such  expression  will  be  deemed  to 
refer  to  the  property  sold  unless  language  be 
used  which  diverts  it  beyond  doubt  from  the 
whole  to  some  specific  portion  of  such  property, 
and  any  doubt  that  the  whole  is  conveyed  Is 
removed  by  collective  references  to  all  the  prop- 
erty immediately  preceding  the  grant 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  1519-1522;  Dec.  Dig.  |  764.*] 

Appeal  from  District  Court,  Sherman 
County. 

Action  between  A.  R.  King  and  Charles  B. 
Gibson  and  others.  From  the  judgment, 
King  appeals.  Affirmed. 

C.  C.  Perdleu  and  John  Hartzler,  for  ap- 
pellant B.  F.  Murphy,  for  appellees. 

BURCH,  J.  The  only  matter  to  be  decid- 
ed is  whether  the  E.  %  of  the  S.  B.  %  of  sec- 
tion 20,  township  7  S.,  range  39  W.,  in  Sher- 
man county,  was  conveyed  by  the  following 
tax  deed:  "Know  all  men  by  these  presents: 
That  whereas,  each  of  the  following-describ- 
ed parcels,  tracts  and  lots  of  land,  viz.: 
Number  1,  the  east  half  (B.  %)  of  the  south- 
east quarter  (S.  E.  %)  of  section  twenty  (20); 
number  2,  the  south  half  (S.  %)  of  the  south- 
west quarter  (S.  W.  %)  of  section  twenty- 
four;  all  in  township  seven  (7)  south  of 
range  thirty-nine  (39)  west  of  the  sixth  prin- 
cipal meridian,  containing  160  acres  more  or 
less,  according  to  the  government  survey, 
situated  in  the  county  of  Sherman  and  state 
of  Kansas,  was,  severally,  subject  to  taxa- 
tion for  the  year  A.  D.  1895.  And  whereas, 
the  taxes  assessed  upon  each  of  said  several 
parcels,  tracts  and  lots  of  real  property,  re- 
spectively, for  the  year  aforesaid,  remained 
due  and  unpaid  at  the  date  of  the  sale  here- 
inafter mentioned.  And  whereas,  the  treasur- 
er of  said  county,  did,  on  the  1st  day  of 
September,  A  D.  1896,  by  the  virtue  of  the 
authority  in  him  vested  by  law,  at  the  first 
day  of  the  sale  begun  and  publicly  held  on 
the  first  Tuesday  of  September,  A.  D.  1898, 
expose  to  public  sale,  at  the  county  seat  of 
said  county  in  substantial  conformity  with 
all  the  requisitions  of  the  statute  In  such 
case  made  and  provided,  offering  separately 
each  of  the  said  several  parcels,  tracts  and 
lots  as,  in  the  regular  course  of  said  sale,  it 
was  reached  in  its  turn,  the  real  property 
above  described,  for  the  payment  of  the  tax- 
es, interest  and  costs  then  due  and  remaining 
unpaid  upon  each  of  the  said  parcels,  tracts 
and  lots  of  real  property,  respectively.  And 
whereas,  at  the  place  aforesaid,  neither  of 
the  said  parcels,  tracts  and  lots  of  property 
could  be  sold  for  the  amount  of  tax  and 
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charges  thereon,  and  each  of  them  was, 
therefore,  as  they  were  severally  and  In  due 
course,  as  aforesaid,  offered  for  sale,  bid  off 
by  the  county  treasurer  for  said  county,  for 
the  whole  amount  of  taxes  and  charges  then 
due  and  remaining  unpaid  on  each  of  the 
said  parcels,  tracts  and  lots  of  said  property 
hereinbefore  described  and  severally  number- 
ed, to  wit:  On  the  parcel,  tract  or  lot  in  said 
description  numbered  1,  the  sum  of  seven 
dollars  and  twenty-eight  cents  ($7.28);  on 
that  number  2,  seven  dollars  and  twenty-four 
cents  ($7.24).  And  whereas,  for  the  sum  of 
fifty-eight  dollars  and  sixty-five  cents,  for 
said  tract  numbered  1,  and  for  forty  dollars 
and  twenty-four  cents,  for  that  numbered  2, 
and  being  as  to  each  of  said  parcels,  tracts 
and  lots  equal  to  the  cost  of  redemption 
thereof  at  that  time,  paid  to  the  treasurer  of 
said  county  on  the  5th  day  of  March,  A.  D. 
1902,  the  said  treasurer  did  give  to  Frank 

Johnson  of  the  county  of  and  state  of 

 ,  certificates  of  that  date,  as  in  such 

case  provided  by  law,  for  and  concerning 
each  of  the  said  parcels,  tracts  and  lots,  and 
the  county  clerk  of  said  county  did,  on  the 
same  day,  duly  assign  to  the  purchaser  afore- 
said the  said  certificates  of  sale,  and  all  the 
Interest  of  said  county  in  said  property.  And 
whereas,  over  three  years  have  elapsed  since 
the  date  of  said  sale,  and  none  of  the  said 
property  has  been  redeemed  therefrom,  as 
provided  by  law,  the  said  unredeemed  real 
property  having  been  advertised  and  notices 
given  that  it  would  be  conveyed  unless  re- 
deemed by  a  certain  day  named,  said  adver- 
tisement and  notice  having  been  made  in  sub- 
stantial conformity  with  all  the  requisitions 
of  the  statute  in  such  case  made  and  provid- 
ed: Now  therefore,  I,  A.  D.  Rummel,  county 
clerk  of  the  county  aforesaid,  for  and  In  con- 
sideration of  the  sum  of  ninety-nine  dollars 
and  twenty -six  cents,  taxes,  costs  and  interest 
due  on  said  land  for  the  years  A.  D.  1895, 1896, 
1897, 1898,  1899  and  1900,  to  the  treasurer  paid 
as  aforesaid,  and  on  presentation  to  me  of  the 
certificate  of  sale,  and  by  virtue  of  the  stat- 
ute in  such  case  made  and  provided,  have 
granted,  bargained  and  sold,  and  by  these 
presents  do  grant,  bargain  and  sell  unto  the 
said  Frank  Johnson,  his  heirs  and  assigns, 
all  of  the  real  property  last  hereinbefore  de- 
scribed, to  have  and  to  hold,  unto  him,  the 
said  Frank  Johnson,  his  heirs  and  assigns, 
forever;  subject,  however,  to  all  rights  of 
redemption  provided  by  law." 

It  is  argued,  upon  the  authority  of  Spicer 
v.  Howe,  38  Kan.  465,  16  Pac.  825,  that  the 
expression,  "the  real  property  last  hereinbe- 
fore described,"  appearing  in  the  granting 
clause  of  this  deed,  applies  only  to  the  S.  % 
of  the  S.  W.  %  of  section  24,  designated  in 
the  premises  of  the  deed  as  tract  No.  2. 

The  deed  involved  in  the  case  of  Spicer  v. 
Howe  was  a  peculiar  one.  The  preliminary 
recitals  included  descriptions  of  28  distinct 
parcels  of  land.   All  these  parcels  had  not 


been  subject  to  common  treatment  In  the 
course  of  the  tax  proceedings  which  the  deed 
was  obliged  to  recite.  The  certificates  of 
sale  for  some  tracts  had  been  assigned  to 
the  purchaser  of  others.  Subsequent  taxes 
had  been  paid  on  some  tracts  for  certain 
years  and  on  other  tracts  for  other  years. 
Consequently  it  was  necessary  to  individual- 
ize some  of  them.  One  tract  was  thus  sin- 
gled out  and  twice  specifically  described  just 
before  the  statement  that  there  had  been  no 
redemption.  In  the  succeeding  granting  por- 
tion of  the  deed  this  tract  alone  was  again 
described,  and  the  description  was  Immedi- 
ately followed  by  a  grant  of  "the  real  prop- 
erty last  hereinbefore  described."  The  court 
held  that  there  was  no  ambiguity  in  the  lan- 
guage of  the  grant  The  operative  words  be- 
ing immediately  preceded  by  the  definite  de- 
scription of  a  distinct  tract  wholly  separate 
and  apart  from  all  others  mentioned  in  the 
deed,  there  was  no  room  for  interpretation, 
and  the  grant  was  limited  to  the  tract  last 
described. 

Soon  after  this  decision  was  rendered,  the 
court  was  afforded  an  opportunity  to  call  at- 
tention to  the  very  narrow  scope  of  its  ap- 
plication. The  record  in  the  case  of  Cart- 
wright  v.  Korman,  45  Kan.  515,  26  Pac.  48, 
shows  that  the  deed  there  under  considera- 
tion opens  with  the  recital  that  "the  follow- 
ing described  real  property,  viz.,  lots  Nos. 
24,  28,  80  and  the  south  %  of  lot  22  on  Har- 
rison street  In  the  city  of  Topeka,"  were  sub- 
ject to  taxation.  The  offer  of  the  purchaser 
was  "to  pay  the  several  sums  of  money,  dol- 
lars and  cents,  respectively  placed  opposite 
each  respective  tract  as  follows:  Lot  24  on 
Harrison  street  in  said  city  of  Topeka,  $3.20. 
Lot  28  on  Harrison  street  in  said  city  of 
Topeka,  $3.17.  Lot  30  on  Harrison  street  in 
said  city  of  Topeka,  $3.41.  The  south  %  of 
lot  22  on  Harrison  street  in  said  city  of  To- 
peka, $1.68."  After  that  the  deed  through- 
out refers  to  "said  property"  and  "said  land'* 
until  "the  real  property  last  hereinbefore  de- 
scribed" is  granted.  It  was  claimed  that, 
according  to  Spicer  v.  Howe,  the  grant  in- 
cluded the  S.  %  of  lot  22  only.  The  court 
said:  "We  do  not  think  the  present  case  la 
ruled  by  the  one  cited.  In  that  case  there 
was  in  the  granting  clause  a  single  Independ- 
ent tract  of  land  which  was  specially  de- 
scribed wholly  apart  from  any  other  descrip- 
tion, and  it  was  held  that  the  property  last 
hereinbefore  described'  referred  alone  to  that 
description.  In  the  present  case  all  four  of 
the  lots  are  described  together,  and  In  the 
subsequent  recitals  of  the  deed  all  four  lots 
are  referred  to  as  'said  property  and  Bald 
land.'  As  they  were  all  sold  to  a  single  per- 
son, and  as  they  stand  described  together  In 
the  deed,  and  as  all  are  afterward  spoken  of 
together  as  •said  property'  in  the  recitals  re- 
lating to  assignment  and  redemption,  we 
think  the  phrase  in  the  granting  clause,  the 
real  property  last  hereinbefore  described,' 
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fairly  includes  all  of  them,  and  the  deed  ef- 
fectually conveys  all." 

In  view  of  this  decision  It  cannot  be  doubt- 
ed that  two  conditions  must  exist  before  the 
rule  in  Spicer  v.  Howe  can  be  invoked.  The 
last  description  must  be  that  of  a  single 
tract  which  is  segregated  from  the  others 
and  described  wholly  apart  from  them  for 
some  independent  purpose,  and  nothing  must 
Intervene  between  this ' description  and  the 
operative  words  of  the  grant  which  will  ex- 
tend the  application  of  those  words  beyond 
.  that  tract 

The  opening  statement  of  the  deed  now  in 
controversy  relates  to  the  fact  of  land  being 
subject  to  taxation.  Two  tracts  are  describ- 
ed without  any  purpose  to  discriminate  be- 
tween them.  For  convenience  they  are  num- 
bered 1  and  2,  and  nowhere  else  in  the  deed 
is  a  full  description  of  either  extended.  The 
succeeding  recitals  respecting  assessed  taxes 
remaining  due  and  unpaid,  exposing  to  sale, 
the  method  of  offering  for  sale,  inability  to 
sell,  and  bidding  off  by  the  county  are  fram- 
ed to  cover  both  tracts  without  distinction. 
It  was  necessary  to  state  the  sale  prices  and 
the  amounts  for  which  the  certificates  were 
assigned  separately,  and  this  is  done  by  re- 
ferring to  each  tract  by  its  number.  From 
this  point  to  the  operative  words  of  the 
granting  clause  expressions  are  used  which 
Include  all  the  land  which  had  been  previous- 
ly mentioned: 

"Did  give  *  *  *  certificates  of  that 
date  as  in  such  case  provided  by  law  for 
and  concerning  each  of  the  said  parcels, 
tracts,  and  lots." 

"Did  •  •  *  assign  •  *  •  the  said 
certificates  of  sale  and  all  the  interest  of 
said  county  in  said  property." 

"None  of  the  said  property  has  been  re- 
deemed." 

"Said  unredeemed  real  property  having 
been  advertised  and  notices  given  that  it 
would  be  conveyed." 

"For  and  in  consideration  of  ninety-nine 
dollars  and  twenty-six  cents  taxes,  costs  and 
interest  due  on  said  land." 

It  is  apparent  at  a  glance  that  there  Is  no 
similarity  between  this  deed  and  the  one  con- 
sidered in  the  case  of  Spicer  v.  Howe,  and 
that  decision  cannot  be  a  guide  in  the  solu- 
tion of  the  present  controversy.  In  looking 
backward  from  the  phrase,  "the  real  proper- 
ty last  hereinbefore  described,"  to  ascertain 
what  real  estate  is  meant,  a  number  of  in- 
clusive references  to  both  tracts  are  immedi- 
ately encountered,  and,  when  descriptions 
In  the  technical  sense  of  the  term  are  reach- 
ed, the  two  are  given  cumulatively ;  the  pur- 
pose being  to  keep  them  separate  but  not  to 
discriminate  between  them. 

In  the  case  of  Cartwright  Korman, 
45  Kan.  515,  26  Pac.  48,  three  features  of 
the  deed  considered  were  noted  as  indicating 
that  all  the  lots  described  were  conveyed. 
The  lots  were  all  sold  to  one  person,  they 


were  all  described  together,  and  afterwards 
tbey  were  spoken  of  together  as  "said  prop- 
erty." AH  these  distinguishing  marks  ap- 
pear in  the  deed  now  under  examination ; 
but  all  of  them  are  not  necessary  to  an  in- 
terpretation of  the  instrument  The  first  Is 
quite  unimportant  The  second  places  the 
meaning  beyond  doubt,  but  the  last  one  am- 
ply warrants  the  conclusion  that  all  the  land 
mentioned  in  the  deed  was  conveyed.  In 
the  case  of  Gibson  v.  Shiner,  74  Kan.  728, 
88  Pac.  259,  the  rule  recognized  by  the  sec- 
ond paragraph  of  the  syllabus  is  that  where 
several  tracts  are  included  in  the  same  tax 
deed,  the  phrase  in  the  granting  clause,  "the 
real  property  last  hereinbefore  described," 
will  be  Interpreted  as  Including  all  of  them, 
where  it  follows  recitals  in  which  they  are 
collectively  referred  to  as  "said  property." 
This  rule  was  applied  in  the  case  of  Mil- 
burn  v.  Beaty,  81  Kan.  696,  106  Pac.  1065. 

The  narrative  part  of  a  tax  deed  is  de- 
signed to  show  that  the  tax  proceedings  have 
culminated  to  the  point  of  conveyance,  and 
this  showing  is  usually  made  indifferently 
for  all  tracts  embraced  in  the  deed.  The 
phrase,  "the  real  property  last  hereinbefore 
described,"  was  employed  in  the  statutory 
form  for  tax  deeds  to  designate  the  property 
sold  as  distinguished  from  the  property  ex- 
posed to  sale  when  the  successful  bid  is  for 
a  less  quantity  than  the  whole  tract  and  to 
avoid  repeating  the  description  of  the  proper- 
ty sold.  Confusion  may  sometimes  result 
when  numerous  tracts  of  land  not  subject 
to  uniform  proceedings  are  Included  In  a 
single  deed ;  but  the  phrase  in  question  will 
be  considered  as  pointing  to  its  original  ob- 
ject the  property  sold,  unless  language  be 
used  which  diverts  it  beyond  doubt  from  the 
whole  to  some  specific  portion  of  such  prop- 
erty. Any  doubt  that  the  whole  is  conveyed 
is  removed  by  collective  references  to  all  the 
property  immediately  preceding  the  grant 

If  it  were  necessary  to  a  decision,  It  could 
be  pointed  out  that  the  deed  In  the  present 
case  undertakes  to  convey  "all"  the  real 
property  last  described.  The  word  "all"  is 
used  In  a  collective  sense,  indicating  a  num- 
ber of  tracts.  Taken  in  connection  with  the 
general  expressions  "said  land,"  "said  real 
property,"  and  the  like,  already  adverted  to, 
It  performs  much  the  same  office  as  the 
words  "each  and  every  separate  tract  and 
parcel,"  contained  In  the  deed  Involved  In 
the  case  of  Gibson  v.  Kueffer,  69  Kan.  534, 
77  Pac.  282.  If,  however,  the  word  "all" 
were  omitted,  the  grant  would  not  be  .  di- 
minished. 

It  is  argued  that  only  tract  No.  2  was  con- 
veyed because  the  granting  portion  of  the 
deed  premises  the  presentation  of  "the  cer- 
tificate of  sale"  to  the  county  clerk.  The 
same  recital  occurs  in  the  deed  assailed  in 
the  case  of  Mllburn  v.  Beaty,  81  Kan.  696, 
106  Pac.  1065.  No  certificate  is  identified, 
the  language  used  cannot  be  referred  to  el- 
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ther  tract  In  preference  to  the  other,  and  It 
Is  otherwise  clear  beyond  doubt  that  the 
purpose  was  to  convey  both  tracts. 

The  judgment  of  the  district  court  Is  af- 
firmed.  All  the  Justices  concurring. 


PAYNE  v.  BARLOW  et  aL 
(Supreme  Court  of  Kansas.   Feb.  11,  1911.) 

(SyUabu$  hy  the  Court.) 

1.  Statutes  (|  110%  •>— Title  or  Act— Sub- 
ject. 

The  provisions  of  chapter  241,  Laws  1899, 
giving  authority  to  certain  officers  to  lease 
school  lands,  are  not  obnoxious  to  section  16. 
art.  2,  Const.,  which  provides  that  "no  bill 
shall  contain  more  than  one  subject,  which 
shall  be  clearly  expressed  In  Its  title." 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  |  110%.*] 

2.  Public  Lands  (5  55*)— Lease  or  School 
Lands. 

An  appraisement  of  school  lands  within 
five  years  next  -preceding  the  execution  of  a 
lease  thereon  is  not  a  condition  precedent  to 
the  exercise  of  the  power  to  lease. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  |  55.*] 

8.  Public  Lands  (|  55*)— Lease  or  School 
Lands— Revaluation. 

A  lease  of  school  lands  for  a  term  ex- 
ceeding five  years  is,  under  the  restriction  im- 
posed oy  section  5  of  article  6  of  the  Consti- 
tution, subject  to  revaluation  every  five  years ; 
that  is,  a  lease  is  burdened  with  the  condition 
that  the  rentals  may  be  changed  at  each  valua- 
tion. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  |  55.*] 

Appeal    from    District    Court,  Haskell 

County. 

Action  by  L.  B.  Payne  against  A.  A  Bar- 
low, and  the  State  of  Kansas  Interpleaded 
Judgment  for  plaintiff,  and  defendant  and 
Interpleader  appeal.  Affirmed. 

W.  R.  Hopkins,  R.  J.  Hopkins,  W.  0. 
Pearce,  and  J.  S.  Dawson,  Atty.  Gen.,  and 
Cbas.  D.  Shukers,  Asst.  Atty.  Gen.,  for  ap- 
pellants. O.  H.  Foster,  Edgar  Foster,  Fred 
J.  Evans,  and  H.  0.  Trlnkle,  for  appellee. 

BENSON,  J.  This  action  arose  out  of  the 
rival  claims  of  a  lessee  and  a  settler  upon 
school  lands.  The  plaintiff,  Payne,  held  a 
lease  of  the  land  In  question  made  by  the 
board  of  county  commissioners,  the  county 
superintendent  of  public  Instruction,  and  the 
county  treasurer  on  the  7th  day  of  January, 
1907,  for  a  term  of  five  years.  The  lessee 
used  the  land  as  a  sheep  pasture  during  the 
grazing  seasons  of  1907  and  1908,  herding  his 
sheep  thereon.  He  made  no  improvements 
except  to  plow  two  furrows  as  a  fireguard 
on  the  east  and  west  sides  of  the  tract.  The 
sheep  were  taken  off  in  October,  1908,  leav- 
ing no  visible  signs  of  occupancy  except  tbe 
fireguard  and  the  indications  of  grazing.  On 
tbe  5th  day  of  December,  1908,  the  defend- 


ant Barlow  entered  upon  the  land  to  effect 
a  settlement  as  provided  by  law  upon  school 
lands,  and  made  improvements  thereon  and 
occupied  the  land  as  such  settler.  He  was 
qualified  to  obtain  the  title  thereto  If  the 
land  was  subject  to  such  settlement  The 
plaintiff  served  upon  the  defendant  a  notice 
to  quit  as  provided  in  the  statute  relating  to 
forcible  entry  and  detainer,  and  on  the  8th 
day  of  May  commenced  an  action  under  that 
statute  for  restitution  of  possession.  At  the 
date  of  his  settlement,  the  defendant  had 
knowledge  of  the  existence  of  the  lease,  but 
proceeded  in  the  belief  that  it  was  void.  The 
Attorney  General  appeared  for  the  state,  and 
was  allowed  to  Interplead  in  the  action, 
claiming,  in  substance,  that  the  lease  was 
void  for  the  reason  that  the  statute  purport- 
ing to  authorize  the  leasing  of  school  land 
la  unconstitutional,  and  that  it  gave  no  pow- 
er to  the  officers  to  execute  the  lease,  because 
the  lands  had  not  been  appraised  within  five 
years  prior  to  the  date  of  the  lease.  The 
plaintiff  recovered. 

It  is  contended  that  the  statute  under 
which  the  lease  was  made  embraces  more 
than  one  subject,  only  one  of  which  Is  ex- 
pressed in  the  title,  and  is  therefore  In  vio- 
lation of  section  16  of  article  2  of  the  Con- 
stitution. The  statute  In  question  is  chap- 
ter 241  of  the  Laws  of  1899,  entitled:  "An 
act  to  amend  paragraph  5769  of  the  Com- 
piled Laws  of  1889,  providing  for  the  leasing 
of  unoccupied  school  land,  for  penalties  for 
violations  hereof,  and  repealing  paragraph 
5769  of  the  Complied  Laws  of  1889,  and  sec- 
tion 12,  chapter  162,  of  the  Laws  of  1895.M 
The  section  referred  to  in  the  act,  and 
amended  thereby,  is  chapter  122  of  the  Laws 
of  1876,  entitled  "an  act  for  the  regulation 
and  support  of  common  schools,"'  as  amend- 
ed by  chapter  152,  Laws  1886  The  act  of 
1876  provides  for  the  establishment,  govern- 
ment, and  maintenance  of  common  schools. 
Among  other  things  regulations  are  made  for 
the  sale  of  school  lands,  and  the  payment  of 
the  proceeds  Into  the  school  funds.  The 
amendatory  act  of  1899  added  to  these  reg- 
ulations provisions  for  leasing  the  school 
lands.  The  lease  in  question  was  made  in 
accordance  therewith,  but  It  Is  said  that  this 
Is  another  subject,  and  is  not  within  the  ti- 
tle. The  sale  of  the  hinds  was  authorized 
In  order  to  provide  revenue  for  the  schools, 
and  thereby  to  carry  Into  effect  the  purpose 
for  which  they  were  set  apart  by  the  Con- 
stitution. They  are  leased  for  the  same  rea- 
son. Selling  and  leasing  the  hinds  are  both 
means  to  reach  the  same  end.  They  are  not 
Incongruous,  but  are  naturally  related  to  tbe 
one  general  subject,  and  are  within  the  title 
of  tbe  original  act  The  title  to  the  act  of 
1899  refers  to  the  statute  amended,  and  also 
states  the  particular  subject  of  the  amend- 
ment viz.,  "Providing  for  the  leasing  of  un- 
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occupied  school  land."  The  title  Is  sufficient 
within  numerous  decisions  of  this  court 
PhUpln  v.  McCarty,  24  Kan,  393;  Wilson  v. 
Uerlnk,  64  Kan.  607,  68  Pac.  72;  La  Harpe 
t.  Gas  Co.,  69  Kan.  97,  76  Pac.  448;  State 
v.  Thomas,  74  Kan.  360,  86  Pac.  499 ;  State 
r.  Butler  County,  77  Kan.  527,  94  Pac.  1004 ; 
State  v.  Sherman,  81  Kan.  874,  107  Pac.  33. 

It  Is  also  contended  that  no  power  existed 
to  make  the  lease  in  question  hy  reason  of 
the  restriction  contained  in  section  5  of  arti- 
cle 6  of  the  Constitution,  viz.,  that  "the  school 
lands  shall  not  be  sold  unless  such  sale  shall 
be  authorized  by  a  vote  of  the  people  at  a 
general  election;  but,  subject  to  revaluation 
every  five  years,  they  may  be  leased  for  any 
number  of  years  not  exceeding  twenty-five, 
at  a  rate  established  by  law."  Such  sale 
was  authorized  at  the  general  election  of 
1864,  held  pursuant  to  a  statute  enacted  that 
year  (Laws  1864,  c.  102;  Oen.  St  1868,  p. 
941).  That  act  contained  no  provisions  for 
leasing,  but  this  authority  was  given,  as  we 
have  seen,  by  the  act  of  1899.  It  is  Insisted 
that  there  must  be  a  valuation  or  appraise- 
ment of  the  lands  as  a  condition  precedent 
to  the  power  to  lease,  and  that,  in  the  ab- 
sence of  such  appraisement  within  five  years, 
no  authority  to  lease  exists.  No  such  ap- 
praisement bad  been  made  in  this  instance, 
and,  in  fact  it  appears  that  no  general  ap- 
praisement has  ever  been  made,  although 
particular  tracts  have  been  appraised  upon 
petition,  preparatory  to  sales,  as  provided  in 
the  original  act  of  1864,  and  continued  In 
the  various  revisions  and  amendments  made 
since  that  time.  A  general  direction  that  in 
all  cases  lands  which  have  not  been  claimed 
or  purchased  shall  be  reappraised  every  five 
years  is  contained  in  the  original  act  and 
revisions  thereof,  including  the  General  Stat- 
utes of  1901;  but  no  provisions  have  been 
made  to  carry  out  such  direction  other  than 
the  regulations  for  appraisements  upon  pe- 
tition above  referred  to.  The  plaintiff  in- 
sists that  the  revaluation  referred  to  in  the 
Constitution  Is  not  a  condition  precedent  to 
the  exercise  of  the  power  to  lease,  but  Is  the 
reservation  of  a  right  to  revalue  the  rentals 
so  that  the  lease  is  subject  to  a  change  in 
the  rents  at  such  intervals.  The  language 
is  general,  but  the  words  "subject  to"  indi- 
cate that  a  lease  Is  burdened  with  the  con- 
dition that  the  rentals  may  be  increased  or 
changed  at  each  revaluation.  Leases  fre- 
quently provide  for  a  readjustment  of  rents' 
upon  appraisement  at  stated  intervals  (1  Tif- 
fany on  Landlord  &  Tenant  I  173d)  or  upon 
extrinsic  facts  (Id.  |  173b ;  Id.  8  327).  That 
such  readjustment  was  Intended  rather  than 
the  creation  of  a  condition  precedent  to  the 
exercise  of  the  power  is  the  natural  import 
of  the  words  "subject  to"  in  the  connection 
where  they  are  found.  See,  also,  Jackson  v. 
Isaacson,  27  L.  J.  Ex.  392,  and  Gratz  v. 


Highland  Scenic  Ry.  Co.,  165  Mo.  211,  65  S. 
W.  223.  Whether  the  revaluation  referred 
to  in  the  Constitution  is  that  of  rentals  to 
be  paid,  or  of  the  land  itself  as  a  basis  for 
a  change  In  rentals,  need  not  be  determined, 
as  the  same  result  would  follow  in  either 
event  in  this  case.  As  the  term  of  this  lease 
was  limited  to  five  years,  we  need  not  in- 
quire by  what  officers  or  by  what  means  a 
revaluation  could  be  made. 

An  incidental  question  of  practice  is  pre- 
sented. It  is  insisted  that  the  plaintiff  has 
mistaken  his  remedy.  True,  the  provisions 
relating  to  forcible  entry  and  detainer  are 
not  appropriate  to  try  the  validity  of  titles, 
but  the  plaintiff  was  in  possession,  bo  far 
as  was  necessary  to  the  full  enjoyment  of 
the  land  for  the  purposes  for  which  he  had 
leased  it  and  this  was  known  by  the  defend- 
ant when  he  entered.  His  entry  was  made 
to  oust  the  plaintiff  and  to  acquire  title  in 
himself.  By  so  doing  he  took  forcible  pos- 
session, and  after  notice  to  quit  unlawfully 
held  it  but  in  view  of  the  importance  of  the 
principal  question,  and  the  fact  that  the 
land  was  not  subject  to  entry,  and  the  de- 
fendant obtained  no  rights  as  a  settler,  the 
question  of  practice  is  relatively  unimpor- 
tant. 

The  judgment  Is  affirmed.  All  the  Jus- 
tices concurring. 


COWGILL  v.  GRIGGS  et  aL 
(Supreme  Court  of  Kansas.   Feb.  11,  1911.) 

Appeal  from  District  Court,  Finney  County. 

Action  by  James  Cowgill  against  James  S. 
Griggs.  The  State  of  Kansas  interpleaded. 
Judgment  for  plaintiff,  and  defendant  and  in- 
terpleader appeal.  Affirmed. 

Edgar  Roberts  and  J.  S.  Dawson,  Atty.  Gen., 
for  appellants.  Hoskinson  &  Hoskinson,  for 
appellee. 

PER  CURIAM.  The  appellants  concede  that 
the  only  Question  in  this  case  is  whether  the 
lease  of  school  lands  made  in  April,  1908,  un- 
der which  the  appellee  held  possession,  is  valid. 
For  the  reasons  stated  in  the  opinion  in  Payne- 
y.  Barlow  (just  decided)  113  Pac,  432,  it  is 
held  that  the  lease  is  valid. 

The  judgment  is  affirmed. 


SCHENBERGBR  v.  UNION  PAC.  R.  CO. 
(Supreme  Court  of  Kansas.  Feb.  11,  1911.) 

(Syllobut  by  tU  Court.) 

Gab ei EEs  (§  26*)  — Rates— Unintentional 
Mistake  in  Quoting— Liability  or  Oab- 

BIEB. 

The  plaintiff  made  inquiry  at  the  defend- 
ant's station  at  Wakefield,  Kan.,  for  the  freight 
rate  on  wheat  in  car  load  lots  from  Wakefield 
to  New  Braunfels,  Tex.,  and  told  the  agent  that 
this  information  was  desired  in  order  to  fix 
the  price  to  a  customer  at  New  Braunfels.  In 
answer  to  the  inquiry  the  plaintiff  was  Inform- 
ed that  the  rate  was  31  cents  per  hundred- 
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weight.  Relying  upon  this  information  the 
plaintiff  fixed  the  price,  and  sold  two  car  loads 
of  wheat  and  shipped  it  over  the  defendant's 
line  to  New  Braunfels,  when  an  additional 
charge  of  12%  cents  per  hundredweight  was 
made  and  collected,  making  43%  cents  per  hun- 
dredweight on  the  shipment,  which  was  the  reg- 
ular tariff  rate  on  file  with  the  Interstate  Com- 
merce Commission.  The  mistake  in  quoting  the 
rate  was  unintentional  and  not  fraudulent.  It 
is  held  that  the  provisions  of  the  interstate 
commerce  act  govern  the  transaction,  and  that 
the  plaintiff  cannot  recover. 

[Ed.  Note.— For .  other  cases,  see  Carriers, 
Cent.  Dig.  §§  67-82;  Dec.  Dig.  8  26.*] 

West,  J.,  dissenting. 

Appeal  from  District  Court,  Clay  County. 

Action  by  A.  W.  Schenberger  against  the 
Union  Pacific  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed, with  directions. 

R.  W.  Blair,  H.  A.  Scandrett,  and  B.  W. 
Scandrett,  for  appellant.  F.  B.  Dawes  and  R. 
C.  Miller,  for  appellee. 

BENSON,  J.  This  Is  an  action  to  recover 
damages  alleged  to  have  been  suffered  by 
the  plaintiff  by  reason  of  the  false  and  fraud- 
ulent statements  of  its  freight  agents  that 
the  rate  for  the  transportation  of  wheat  In 
car  load  lots  from  Wakefield,  Kan.,  to  New 
Braunfels,  Tex.,  was  31  cents  per  hundred- 
weight, when  In  fact  the  regular  rate  was 
43%  cents  per  hundredweight,  whereby  the 
plaintiff  suffered  damages  in  the  sum  of 
$150.25,  being  the  difference  between  the  rate 
quoted  and  the  regular  rate  charged  upon 
two  cars  of  wheat  sold  and  shipped  In  re- 
liance upon  the  truth  of  the  statement  of 
the  defendant's  agent  that  the  rate  was  31 
cents  per  hundredweight  The  case  was  tried 
upon  an  agreed  statement  of  facts,  from 
which  It  appears  that  the  plaintiff  Inquired 
of  the  defendant's  agent  at  Wakefield,  Kan., 
for  the  freight  rate  on  wheat  In  car  load 
lots  from  that  station  to  New  Braunfels, 
Tex.,  and  Informed  the  agent  that  he  desired 
to  know  the  rate  in  order  to  fix  the  price  of 
wheat  which  he  had  an  opportunity  to  sell 
at  New  Braunfels.  The  agent  said  that  he 
could  not  give  the  rate,  but  would  obtain  It 
Shortly  afterwards  the  agent  received  a  let- 
ter from  a  general  freight  agent  of  the  com- 
pany advising  him  that  the  rate  Inquired 
about  was  31  cents  per  hundredweight  and  so 
stated  to  the  plaintiff.  Relying  upon  the  In- 
formation so  obtained  the  plaintiff  fixed  the 
price  to  his  customer  and  sold  to  him  two 
car  loads  of  wheat,  which  were  then  shipped 
over  the  defendant's  line  to  New  Braunfels, 
and  the  plaintiff  paid  or  offered  to  pay  the 
rate  named,  viz.,  31  cents  per  hundredweight 
When  the  wheat  arrived  at  the  place  of  des- 
tination an  additional  charge  of  12%  cents 
per  hundredweight  was  made  and  collected, 
making  43%  cents  per  hundredweight  on  the 
shipment,  which  was  the  correct  rate  on  file 
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with  the  Interstate  Commerce  Commission, 
being  12%  cents  from  Wakefield  to  Kansas 
City,  and  31  cents  from  Kansas  City  to  New 
Braunfels.  The  mistake  in  quoting  the  rate 
was  unintentional,  and  was  made  without 
fraudulent  intent  Judgment  was  rendered 
for  the  plaintiff  as  prayed  for  and  the  de- 
fendant appeals. 

The  defendant  relies  upon  the  provisions 
of  the  interstate  commerce  act ;  Its  tariffs  of 
freight  rates  between  the  places  named  hav- 
ing been  filed  with  the  Interstate  Commerce 
Commission.  It  was  held  in  Railway  Co.  v. 
Milling  Co.,  80  Kan.  141, 101  Pac.  1011,  and  in 
Railway  Co.  v.  Refining  Co.,  83  Kan.  732, 
112  Pac.  604.  that  the  schedule  of  rates  pub- 
lished and  filed  with  the  Interstate  Com- 
merce Commission  must  govern.  Any  claim 
that  such  rate  Is  unjust  must  be  presented  to 
that  tribunal.  This  Is  not  disputed  by  the 
plaintiff  but  it  Is  insisted  that  the  claim  Is 
not  based  upon  a  contract  for  less  than  the 
regular  schedule  rates  but  upon  a  misrepre- 
sentation of  such  rates,  and  that  the  inter- 
state commerce  act  does  not  relieve  a  carrier 
from  damages  caused  by  Its  negligence  and 
false  representations  In  such  matters,  and 
that  the  action  is  not  upon  contract  but  In 
tort  Can  the  plaintiff  recover  damages  for 
a  misrepresentation  of  the  rate  when  he 
could  not  have  recovered  upon  an  express 
agreement  for  that  rate?  It  is  not  necessary 
to  Inquire  into  the  purposes  and  scope  of 
the  Interstate  commerce  act  They  have  been 
elaborately  considered  and  stated  In  decisions 
of  the  federal  Supreme  Court  The  Interpre- 
tation of  the  law  by  that  tribunal  appears 
to  be  decisive  of  this  controversy.  Gulf,  Col- 
orado, etc,  Railway  v.  Hefley,  158  U.  S.  98, 
15  Sup.  Ct  802,  39  L.  Ed.  910;  Texas  &  Pa- 
cific Railway  Co.  v.  Mugg  &  Dryden,  202  U. 
S.  242,  26  Sup.  Ct  628,  50  L.  Ed.  1011 ;  Tex- 
as &  Pac.  Ry.  v.  Abilene  Cotton  Oil  Co.,  204 
U.  S.  426,  27  Sup.  Ct  850,  51  I*  Ed.  553; 
Armour  Packing  Co.  v.  United  States,  209 
U.  S.  56,  28  Sup.  Ct  428,  52  L.  Ed  681. 

In  the  Mugg  Case  the  action  was  to  recov- 
er damages  by  reason  of  negligence  in  the 
misquotation  of  the  rates  for  carrying  coal 
on  an  Interstate  shipment  on  which  rates 
the  plaintiff  In  that  suit  had  relied  and  had 
sold  the  coal  at  a  price  based  on  the  rate  so 
given.  The  carrier  collected  freight  charges 
according  to  the  established  rate  as  filed. 
The  shipper  sued,  expressly  alleging  negli- 
gence in  giving  the  rate,  as  his  ground  of  ac- 
tion. The  Supreme  Court  of  Texas  ordered 
judgment  for  the  plaintiff,  but  this  was  re- 
versed, and  It  was  held  that  under  the  inter- 
pretation of  the  Interstate  commerce  act  by 
earlier  decisions  of  the  court  then  reviewed 
and  followed,  there  could  be  no  recovery. 

It  was  held  In  the  case  of  the  Armour 
Packing  Company,  In  a  prosecution  for  re- 
bating, that  although  a  contract  for  carriage 
of  goods  at  a  stipulated  rate  was  valid  when 
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made,  being  the  same  as  the  tariff  rate,  yet  It 
was  a  violation  of  the  law  to  carry  the  goods 
at  that  rate,  after  It  had  been  superseded  by 
a  higher  one  made  and  filed  as  provided  In 
the  Interstate  commerce  act.  The  court  said 
that  "neither  shipper  nor  carrier  may  vary 
from  the  duly  filed  and  published  rate  with- 
out incurring  the  penalty  of  the  law."  Re- 
ferring to  the  effect  of  the  decision  upon  con- 
tracts for  future  delivery,  the  court  said 
(209  U.  S.  at  page  81,  28  Sup.  Ct  435  [52 
L.  Ed.  681]):  "It  may  be,  as  urged  by  peti- 
tioner, that  this  construction  reuders  im- 
possible the  making  of  contracts  for  the  fu- 
ture delivery  of  such  merchandise  as  the  pe- 
titioner deals  in,  and  that  the  instability  of 
the  rate  Introduces  a  factor  of  uncertainty, 
destructive  of  contract  rights  heretofore  en- 
joyed in  such  property.  This  feature  of  the 
law,  it  is  insisted,  puts  the  shipper  in  many 
kinds  of  trade  at  the  mercy  of  the  carrier, 
who  may  arbitrarily  change  a  rate,  upon 
the  faith  of  which  contracts  have  been  enter- 
ed into.  But  the  right  to  make  such  regula- 
tions Is  inherent  in  the  power  of  Congress  to 
legislate  respecting  interstate  commerce,  and 
such  considerations  of  inconvenience  or  hard- 
ship address  themselves  to  the  lawmaking 
branch  of  the  government" 

The  judgment  is  reversed,  with  directions 
to  enter  judgment  for  the  defendant  upon 
the  agreed  statement  of  facts. 

JOHNSTON,  C.  J.,  and  BURCH,  MASON, 
SMITH,  and  PORTER,  JJ.,  concurring. 

WEST,  J.  (dissenting).  But  for  national 
legislation  this  action  could  be  maintained. 
Snch  legislation  has  declared  that  all  ques- 
tions involving  the  propriety  of  an  interstate 
rate  must  be  presented  to  a  federal  tribunal. 
But  has  it  in  terms  or  by  intendment  pro- 
hibited the  recovery  of  damages  for  loss  on 
a  shipment  caused  by  a  negligent  misquota- 
tion of  the  tariff  rate?  True,  it  happens  in 
this  case  that  the  damages  asked  equal  the 
difference  between  the  quoted  and  the  tariff 
rates,  but  it  is  not  sought  either  in  terms 
or  in  fact  to  recover  such  damages  as  a  dif- 
ference, but  to  recover  for  a  loss  on  the 
wheat  shipped,  caused  by  the  careless  mis- 
quotation of  the  rate.  Had  the  prayer  of  the 
petition  been  broader  and  the  evidence  suffi- 
cient the  allegations  would  support  a  verdict 
for  punitive  damages  in  an  ordinary  com- 
mon-law action.  Recovery  was  not  sought 
upon  any  contract  or  for  the  breach  of  any 
contract  for  it  is  conceded  that  the  law  for- 
bade a  contract  of  shipment  at  the  quoted 
rate.  There  was  no  payment  of  the  tariff 
rate  under  protest;  no  attempt  to  clear  the 
shipment  of  the  carrier's  lien ;  no  complaint 
as  to  the  legality  or  propriety  of  the  tariff 
rate  which  was  paid.  Does  the  Mugg  Case 
control?  That  action  was  begun  in  justice 
court  where  one  is  not  held  to  orthodox 
strictness  in  pleading,  but  it  sought  to  recov- 


er damages  caused  by  reason  of  a  misquota- 
tion and  by  being  forced  to  pay  and  paying 
the  full  rate  under  protest  in  order  to  ob- 
tain and  deliver  the  coal.  The  bill  alleged: 
"That  the  loss  and  damage  on  the  sum  afore- 
said were  occasioned  by  defendant's  negli- 
gence in  making  and  quoting  to  plaintiff  the 
said  rates,  on  which  rate  quoted  defendant 
knew  plaintiff  relied  and  based  their  sales  of 
said  three  cars  of  coal  shipped  and  sold 
thereafter,  and  then  forcing  plaintiffs  to  pay 
a  greater  rate,  amounting  in  the  aggregate  to  ' 
the  sum  of  $140.18  on  said  three  cars  of  coal, 
thereby  causing  plaintiff's  loss  and  damage 
in  the  said  sum."  The  Mugg  Case  was  not 
argued  in  Supreme  Court  for  the  plaintiff, 
and  the  decision  merely  and  only  adopts  and 
applies  that  In  the  Hefley  Case,  and  bolds 
that  it  (the  Mugg  Case)  is  ruled  thereby. 
The  Hefley  Case  by  the  Mugg  decision  Is  ex- 
pressly given  this  effect  and  this  only  so  far 
as  applicable  here:  "The  clear  effect  of  the 
decision  was  to  declare  that  one  who  has 
obtained  from  a  common  carrier  transporta- 
tion of  goods  from  one  state  to  another  at  a 
rate  specified  in  the  bill  of  lading,  less  than 
the  published  schedule  rates  filed  with  the 
Interstate  Commerce  Commission,  and  in 
force  at  the  time,  whether  or  not  he  knew 
that  the  rate  obtained  was  less  than  the 
schedule  rate,  is  not  entitled  to  recover  the 
goods,  or  damages  for  their  detention,  upon 
the  tender  of  payment  of  the  amount  of 
charges  named  in  the  bill  of  lading,  or  of 
any  sum  less  than  the  schedule  charges;  in 
other  words,  that  whatever  may  be  the  rate 
agreed  upon,  the  carrier's  lien  on  the  goods 
is,  by  force  of  the  act  of  Congress,  for  the 
amount  fixed  by  the  published  schedule  of 
rates  and  charges,  and  this  lien  can  be  dis- 
charged, and  the  consignee  can  become  en- 
titled to  the  goods  only  by  the  payment  or 
the  tender  of  payment  of  such  amount" 

The  object  of  the  legislation  in  question 
is  to  prevent  favoritism  and  discrimination 
and  to  bind  shipper  and  carrier  alike  by 
the  schedule  rate,  but  it  is  not  apparent 
that  its  further  object  is  to  bar  action  for 
damages  caused  by  negligent  misquotation. 
It  is  suggested  that  to  permit  recovery  would 
In  effect  give  the  shipper  transportation  at 
less  than  the  tariff  rate.  Logically  this  may 
be  true  in  a  sense,  but  it  is  not  legally  true, 
for  he  has  already  paid  the  full  rate  and 
makes  no  complaint  whatever  concerning  it 
He  is  not  seeking  to  recover  back  because 
wrongfully  extorted,  but  having  obeyed  the 
law  by  paying  the  legal  rate  without  protest 
he  now  seeks  to  recoup  his  loss  on  the 
wheat  which  the  negligent  misquotation 
caused.  He  was  careful,  and  Inquired  the 
rate,  stating  that  it  would  be  his  selling  bas- 
is. Had  it  been  correctly  given  he  would 
not  have  lost ;  and  because  of  this  loss,  caus- 
ed by  this  carelessness,  he  sues.  It  is  no 
previously  planned  scheme  to  circumvent  the 
national  law,  but  a  bona  fide  attempt  to 
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make  good  for  an  actual  loss  suffered  while 
obeying  that  very  law.  He  Is  not  complain- 
ing that  be  paid  or  had  to  pay  the  full  rate, 
or  seeking  to  recover  any  portion  of  it  bar*, 
but  he  is  complaining  that  his  proper  obed- 
ience to  the  law  still  left  him  damaged  by 
the  carrier's  negligence.  Congress  evidently 
Intended  that  both  shipper  and  carrier  should 
know  the  rate,  and  the  latter  is  required  to 
keep  it  posted  so  the  shipper  may  know  it. 
Not  having  done  so  It  was  proper  for  the 
shipper  to  apply  to  the  proper  source  for  in- 
formation, and  under  the  circumstances  It 
seems  but  common  sense  and  common  fali- 
ness  to  say  that  he  had  a  right  to  rely  there- 
on, provided  such  relying  In  no  way  Involved 
an  infraction  of  the  law;  and  no  decision 
thus  far  found  makes  it  clear  that,  having 
complied  with  the  federal  statutes,  he  is  re- 
stricted to  a  complaint  under  or  concerning 
them  In  a  national  tribunal.  His  recovery 
cannot  be  construed  into  a  judicial  invitation 
to  bring  similar  actions,  for  we  must  pre- 
sume that  only  In  rare  Instances  will  such 
circumstances  arise,  but  if  they  should,  that 
is  no  reason  why  redress  should  be  denied. 

Finally,  it  is  urged  that  section  9  of  the 
act  of  Feb.  4,  1887,  c.  104,  24  Stat.  382  (0. 
S.  Comp.  St  1901,  p.  3159)  withholds  juris- 
diction from  state  courts.  This  section  pro- 
vides that  one  claiming  to  be  damaged  by 
any  common  carrier  •  •  •  may  either 
make  complaint  to  the  Interstate  Commerce 
Commission  or  sue  In  any  district  or  circuit 
court  of  the  United- States  of  competent  ju- 
risdiction, but  he  may  not  do  both.  But  the 
preceding  section  provides  that  for  any  act 
done  or  omitted  in  violation  of  the  statute 
in  question,  the  party  damaged  may  recov- 
er the  full  amount  of  damages  sustained, 
together  with  a  reasonable  counsel  or  attor- 
ney's fee,  and  the  two  sections  together 
show  that  it  Is  for  such  damages  only  that 
one  must  resort  to  the  federal  tribunals. 
Nothing  In  the  entire  act  makes  the  negli- 
gent but  unintentional  misquotation  of  a 
rate  unlawful. 

Finding  nothing  in  the  statutes  or  in  the 
decisions  prohibiting  the  maintenance  of  this 
action,  I  believe  the  judgment  should  be  af- 
firmed. 


DUGGAN  v.  CITY  OF  EMPORIA. 

(Supreme  Court  of  Kansas.   Feb.  11,  1911.) 

Appeal  from  District  Court,  Lyon  County. 

Action  by  Thomas  Duggan  against  the  City 
of  Emporia.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

W.  A.  Randolph,  for  appellant.  E.  S.  Wa- 
terbnry,  J.  Harvey  Frith,  Geo.  T.  Barker,  and 
Barker,  Means  &  Rice,  for  appellee. 

PER  CURIAM.  The  judgment  in  this  case 
Is  affirmed.  The  opinion  stating  the  grounds  of 
the  affirmance  will  be  prepared  and  filed  later. 


RE  I  METIS  et  al  v.  PIERSON. 
(Supreme  Court  of  Oregon.    Feb.  14,  1911.) 

1.  Evidence  (§   258*)  —  Declarations  bt 
Ttiibd  Persons— Admissibility. 

Under  L.  O.  L.  I  705,  making  declarations 
of  a  third  person  inadmissible,  except  when 
made  under  a  particular  relation,  and  under 
section  727,  permitting  evidence,  after  proof 
of  a  partnership  or  agency,  of  the  declarations 
or  acts  of  a  partner  or  agent,  it  was  error  to 
permit  brokers  suing  for  a  commission  to  show 
declarations  by  third  persons  without  proof  of 
their  agency  for  defendant. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §5  1008.  1007 ;  Dec.  Dig.  |  258.*] 

2.  Evidence  (5§  184,  185*)— Secondary  Evi- 
dence—Preliminary  Proof  Required. 

Secondary  evidence  of  a  letter  was  inadmis- 
sible where  the  adversary  was  not  shown  to 
have  custody  of  the  original,  nor  to  have  been 
given  reasonable  notice  to  produce  it,  as  pro- 
vided by  L.  O.  L.  SI  712,  782. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  638,  642;  Dec  Dig.  Si  184,  185.*J 

3.  Appeal  and  Error  (|  1050*)— Prejudi- 
cial Error— Admission  or  Evidence. 

In  an  action  by  brokers  to  recover  a  com- 
mission for  producing  a  purchaser,  error  in 
admitting  secondary  evidence  of  the  contents  of 
a  letter  without  laying  foundation  was  not 
harmless,  where  the  evidence  of  its  contents 
tended  to  sustain  plaintiffs'  contention  that 
they  had  produced  a  ready  and  willing  pur- 
chaser. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  4153-4160;  Dec.  Dig.  § 
1050.*] 

4.  Appeal  and  Error  (§  730*)— Assignments 
of  Error— Sufficiency. 

In  an  action  for  a  broker's  commission, 
an  assignment  of  error  to  an  instruction  re- 
specting an  exclusive  contract  for  the  sale  of 
the  land  mentioned  in  the  complaint  is  too 
general  to  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3013-3016;  Dec.  Dig.  I 
730.*] 

5.  Trial  (8  278*)  —  Instructions  —  Objec- 
tio  ns— Requisites. 

One  must  point  out  specifically  language 
in  an  instruction  complained  of,  so  that  the 
trial  court  can  correct  it  if  erroneous;  an  om- 
nibus objection  to  the  whole  charge  being  in- 
sufficient 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8  689;  Dec.  Dig.  8  278.*]  ' 

6.  Brokers  (8  88*)— Suit  for  Commission- 
Instructions. 

In  an  action  by  brokers  for  commission 
for  procuring  a  purchaser  for  land,  an  instruc- 
tion on  the  question  of  exclusive  contract  was 
warranted  by  evidence  tending  to  show  that 
defendant  agreed  to  wait  till  a  certain  day  and 
not  to  sell  without  giving  notice  to  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  8  121;  Dec.  Dig.  8  88.*] 

Appeal  from  Circuit  Court,  Washington 
County;  T.  A.  McBride,  Judge. 

Action  by  Paul  Reimers  and  another 
against  John  Pierson.  Judgment  for  plain- 
tiffs, and  defendant  appeals.  Reversed  and 
remanded  for  new  trial. 

In  this  action  the  plaintiffs  seek  to  re- 
cover from  the  defendant  $500  which  they 
claim  is  due  them  as  commission  upon  the 
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sale  of  the  defendant's  farm,  for  which  the 
plaintiffs  secured  a  purchaser  upon  the  al- 
leged agreement  that  the  defendant  would 
pay  them  that  sum  if  they  found  a  purchas- 
er by  the  10th  of  November,  1908.  They 
alleged  the  performance  of  the  agreement  on 
their  part  and  the  refusal  of  the  defendant 
to  pay  the  money.  The  answer  denies  the 
allegations  of  the  complaint.  A  Jury  trial 
resulted  In  a  verdict  and  judgment  for  the 
plaintiffs  for  the  full  amount  of  the  claim, 
and  the  defendant  appeals. 

Bagley  &  Hare,  for  appellant  Angell  & 
Fisher,  for  respondents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  first  error  complained  of  by 
the  defendant  consists  in  the  court  permit- 
ting J.  D.  Hamilton,  a  witness  on  bebalf  of 
plaintiffs,  to  testify  as  follows:  The  witness 
was  requested  to  "state  what  took  place  in 
relation  to  transactions  related  in  the  com- 
plaint in  this  action."  He  answered:  "Well, 
this  land  was  given  to  me — I  came  out  here 
several  times,  and  through  the  Kuratli  Bros, 
here  they  told  me  that  the  land  was  for 
sale,  and  they  had  a  contract  on  or  right  to 
sell  it,  and  I  went  back  to  town  and  we  ad- 
vertised it  several  different  times."  The  de- 
fendant objected  to  this  testimony  on  the 
ground  that  the  same  was  irrelevant,  Incom- 
petent, and  immaterial,  and  that  the  plain- 
tiffs were  not  basing  their  right  to  recover 
upon  any  contract  with  Kuratli  Bros.,  which 
objection  was  overruled  and  to  which  ruling 
an  exception  was  given.  "The  rights  of  a 
party  cannot  be  prejudiced  by  the  declara- 
tion, act,  or  omission  of  another,  except  by 
virtue  of  a  particular  relation  between  them." 
L..  O.  I*  §  705.  "Evidence  may  be  given  on 
the  trial.  *  •  •  (5)  After  proof  of  a 
partnership  or  agency,  the  declaration  or  act 
of  a  partner  or  agent  of  the  party,  within 
the  scope  of  the  partnership  or  agency,  and 
during  its  existence."  Id.  §  727.  The  dec- 
larations of  the  Kuratli  Bros,  detailed  in  the 
evidence  by  the  witness  could  not  bind  the 
defendant  here  except  upon  the  condition 
precedent  of  proof  of  a  partnership  or  agency 
existing  between  them  and  the  defendant. 
Unless  authorized  or  accepted  by  the  defend- 
ant, the  doings  of  the  plaintiffs  resulting 
from  their  conversation  with  Kuratli  Bros, 
-would  not  form  any  basis  to  charge  the  de- 
fendant. Such  services  would  be  those  of  a 
mere  volunteer  for  which  the  defendant 
could  not  be  rendered  liable  unless  it  was 
shown  that  he  adopted  them  or  had  author- 
ized their  performance.  The  admission  of 
the  statements  of  Knratli  Bros,  is  unauthor- 
ized by  our  Code  until  after  proof  of  their 
agency  as  against  the  defendant.  Upon  this 
question  the  record  before  us  is  silent  and 
without  such  affirmative  evidence  to  charge 
the  defendant  it  was  error  to  receive  the 
testimony.  Hannan  t.  Greenfield,  36  Or.  97, 
68  Pac.  888. 


The  defendant  further  complains  that  the 
court  committed  an  error  in  admitting  sec- 
ondary evidence  of  the  contents  of  a  letter 
alleged  to  have  been  written  by  the  witness 
to  the  defendant  without  laying  any  suffi- 
cient foundation  for  the  admission  of  secon- 
dary evidence  thereof.  Further  answering 
the  question  already  quoted,  Hamilton  tes- 
tified: "I  recollect  that  he  wouldn't  take  the 
money  and  didn't  get  to  see  Plerson  or  some- 
thing, and  I  sat  right  down  and  wrote  a  let- 
ter to  him,  and  sent  it  out  to  him  by  Young 
Crowley,  telling  him  that  the  place  was 
sold."  Counsel  for  defendant  objected  to  this 
manner  of  proving  the  contents  of  the  letter 
as  Irrelevant,  incompetent  and  immaterial. 
At  this  point  a  colloquy  occurred  between 
counsel  as  follows:  Mr.  Angell:  "The  letter, 
perhaps,  is  in  the  hands  of  the  attorneys, 
Bagley  &  Hare."  Mr.  Bagley:  "Oral  testi- 
mony as  to  the  contents  of  that  is  not  ad- 
missible." Court:  "You  have  a  right  to  call 
on  them  for  the  original  letter."  Mr.  Angell: 
"Have  you  the  letter,  Mr.  Bagley?  Did  Mr. 
Pierson  give  you  the  letter?"  Mr.  Bagley: 
"I  haven't  the  letter.  If  we  have  it  in  our 
possession  we  will  produce  it."  At  the  after- 
noon session  of  the  court  the  following  oc- 
curred: Mr.  Bagley:  "I  object  to  that,  the 
contents  of  the  letter."  Mr.  Angell:  "We 
would  like  to  get  before  the  Jury  the  con- 
tents of  that  letter.  They  have  a  letter.  I 
don't  know  whether  we  have  It  in  the  office 
or  not"  Court:  "I  think  you  can  show  the 
contents  of  the  letter."  To  this  ruling  the 
defendant  excepted.  The  bill  of  exceptions 
states  that  the  only  basis  for  the  Introduction 
of  such  secondary  evidence  of  the  contents 
of  the  letter  was  the  conversation  already 
quoted.  Section  712,  I*  O.  L.,  provides: 
"There  shall  be  no  evidence  of  the  contents 
of  a  writing,  other  than  the  writing  itself, 
except  in  the  following  cases:  (1)  When  the 
original  Is  in  the  possession  of  the  party 
against  whom  the  evidence  is  offered,  and 
he  withholds  It  under  the  circumstances  men- 
tioned in  section  782."  Section  782,  pre- 
scribing the  circumstances  alluded  to  in  sec- 
tion 712,  reads  thus:  "The  original  writing 
shall  be  produced  and  proved  except  as  pro- 
vided in  section  712.  If  the  writing  be  in 
the  custody  of  the  adverse  party,  he  must 
first  have  reasonable  notice  to  produce  it 
If  he  then  fail  to  do  so,  the  contents  of  the 
writing  may  be  proved  as  in  case  of  its  loss; 
but  the  notice  to  produce  it  is  not  necessary 
where  the  writing  Itself  is  a  notice,  or  where 
it  has  been  wrongfully  obtained  or  withheld 
by  the  adverse  party."  The  general  rule  laid 
down  by  the  Code  is  that  the  writing  itself 
is  the  only  evidence  of  its  contents,  with  cer- 
tain exceptions,  and  if  a  party  will  avail 
himself  of  an  exception  he  must  by  prelimi- 
nary proof  bring  himself  within  the  excep- 
tion. The  unsworn  declarations  of  counsel 
do  not  constitute  such  proof.  "A  witness 
can  be  heard  only  upon  oath  or  affirmation, 
and  be  can  testify  of  those  facts  only  which 


Digitized  by  Google 


438 


113  PACIFIC  REPORTER 


(Or. 


he  knows,  of  his  own  knowledge;  that  Is, 
which  are  derived  from  his  own  perceptions." 
Id.  §  703.  Further,  the  statements  of  counsel 
render  it  uncertain  as  to  who  had  the  cus- 
tody of  the  letter.  They  have  certainly  fail- 
ed to  show  that  the  defendant  had  the  cus- 
tody of  the  letter  or  that  he  withholds  it 
after  reasonable  notice  to  produce  it.  The 
statements  of  counsel  quoted  above  fall  far 
short  of  a  reasonable  notice  to  produce  the 
letter.  It  is  one  thing  to  peremptorily  de- 
mand the  production  of  a  writing  in  the 
midst  of  a  trial,  but  quite  another  thing  to 
give  notice  in  advance  that  such  a  writing 
will  be  required  in  evidence.  The  mere  de- 
mand under  such  circumstances  should  not 
be  allowed  to  supersede  the  office  of  a  sub- 
poena duces  tecum.  We  are  of  the  opinion 
that  the  requirements  of  the  Code  admitting 
secondary  evidence  of  the  contents  of  a  writ- 
ing were  not  complied  with. 

It  is  urged  by  the  respondents  that  the 
letter  was  not  material  to  their  case,  and 
hence  the  admission  of  evidence  about  Its 
contents  was  harmless  error.  However,  they 
are  not  seeking  to  recover  damages  for  a 
breach  of  the  contract  by  the  defendant 
whereby  they  were  prevented  from  perform- 
ing their  part  of  it  On  the  contrary  they 
are  proceeding  in  affirmance  of  the  alleged 
contract,  seeking  to  recover  the  agreed  price 
and  asserting  full  performance  on  their  part. 
The  letter  as  rehearsed  by  the  witness  would 
be  material  in  proof  of  their  contention  that 
they  had  produced  a  purchaser  ready,  able, 
and  willing  to  buy  the  land  on  the  stipulated 
terms. 

The  third  exception  relied  upon  by  the  ap- 
pellant is  alleged  "error  of  the  court  in  in- 
structing the  Jury  in  reference  to  an  ex- 
clusive contract  for  the  sale  of  the  real  prop- 
erty described  in  the  complaint,  there  being 
no  evidence  of  an  exclusive  contract,  and 
there  being  no  contract  whatever  under  the 
evidence  disclosed  in  the  bill  of  exceptions 
that  would  authorize  a  judgment  in  favor  of 
the  plaintiffs."  This  assignment  is  so  gen- 
eral in  its  terms  that  we  cannot  consider  it 
It  is  the  duty  of  counsel  complaining  of  the 
instructions  of  a  court  to  point  out  specific- 
ally the  language  in  the  charge  of  which  he 
complains  so  that  the  court  may  have  an 
opportunity  of  correcting  the  same,  if  it 
should  be  deemed  erroneous  on  second 
thought,  and  it  is  not  sufficient  to  make  an 
omnibus  objection  to  the  whole  charge. 
Moreover,  there  is  testimony  in  the  record  to 
the  effect  that  the  defendant  promised  to 
wait  until  Monday  and  not  to  sell  the  place 
without  giving  the  plaintiffs  first  notice.  The 
case  stands,  on  the  pleadings  and  the  evi- 
dence, as  the  promise  of  the  plaintiffs  to 
secure  the  purchaser  being  the  consideration 
of  the  defendant's  promise  to  wait  till  a  cer- 
tain day  and  not  to  sell  the  place  without 
giving  notice.    This  constitutes  a  sufficient 


basis  for  the  charge  of  the  court  on  the 
question  of  exclusive  contract 

The  complaint  about  the  charge  of  the 
court  is  not  well  founded,  but,  for  the  other 
errors  indicated,  the  judgment  of  the  circuit 
court  is  reversed  and  the  cause  remanded 
for  a  new  trial. 


BAXTER  v.  DAVIS  et  aL 
(Supreme  Court  of  Oregon.    Feb.  21,  1911.) 
Schools  and  School  Districts  (|  68*)  — 
Count  of  Votes— "Majority"  Vote. 

L.  O.  L.  §  4052,  subd.  14,  authorizing  selec- 
tion of  a  school  building  site  by  a  "majority 
of  the  voters  present"  at  a  school  meeting,  re- 
quires a  vote  of  more  than  one-half  of  those 
present,  and  not  a  mere  plurality  (citing  title 
"Majority"  in  Words  an<f  Phrases). 

[Ed.  Note.— For  other  cases,  sec  Schools  and 
School  Districts,  Dec.  Dig.  §  68.*] 

On  petition  for  rehearing.  Petition  denied. 
For  former  opinion,  see  112  Pac.  410. 

McBRIDE,  J.  By  the  petition  for  rehear- 
ing filed  by  appellants  we  are  asked  to  con- 
strue subdivision  14,  8  4052,  L.  O.  L.  so  as 
to  permit  the  selection  of  a  site  for  a  school- 
house  by  the  vote  of  plurality  of  the  persons 
present  at  a  school  meeting. 

That  part  of  subdivision  14,  relating  to 
the  matter  under  discussion,  is  as  follows: 
"If  a  majority  of  the  voters  present  at  such 
meeting  shall  by  vote  select  a  school  house 
site  •  *  •  the  board  shall  locate,  pur- 
chase, *  *  •  in  accordance  with  such 
vote."  This  language  seems  to  us  too  plain 
to  require  any  construction.  We  have  sought 
in  vain  for  a  case  holding  that  under  any 
circumstances,  the  word  "majority**  can  be 
construed  to  mean  "plurality."  A  "majority 
of  the  voters  present"  at  a  meeting  means 
more  than  one-half  of  those  present  and  it 
would  be  a  perversion  of  language  to  hold 
that  it  means  a  less  number.  See  Adjudged 
Words  &  Phrases,  title  "Majority,"  and  cases 
there  cited. 

The  petition  is  denied. 


PETTYJOHN  et  al.  v.  OREGON  COAL  & 
NAVIGATION  CO. 
(Supreme  Court  of  Oregon.    Feb.  21,  191L) 

1.  Salvage  (8  23*)— Property  Subject  to. 

Aa  between  salvors  and  salved,  salvage  ap- 
plies to  the  ship  and  cargo,  if  they  were  in  im- 
minent peril  by  sea,  which  is  to  be  ascertained 
from  the  surrounding  circumstances  when  the 
service  was  rendered,  regardless  of  the  cause  of 
the  peril. 

[Ed.  Note.— For  other  cases,  see  Salvage, 
Dec.  Dig.  8  23.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6312-6315;  voL  8,  p.  7794.] 

2.  Shipping  (88  195,  201*)— Salvage— Con- 
tribution. 

Where  part  of  a  cargo  has  been  jettisoned 
or  expense  incurred  in  saving  it  the  master 
must  make  a  general  average,  'So  that  those 


•For  other  cues  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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whose  property  has  been  saved  shall  contribute 
ratably  to  the  owner  of  the  goods  sacrificed  for 
the  common  benefit,  and  for  that  purpose  he 
has  a  lien  on  the  cargo  and  may  retain  it  until 
the  amount  is  paid  or  secured:  but  the  rule  is 
different  where  the  lien  is  in  favor  of  the 
salvors  only,  and  the  owner  of  the  vessel  is  not 
personally  liable  to  them  for  salvage  upon  the 
cargo,  if  caused  by  a  peril  of  the  sea. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Cent.  Dig.  ||  618-621,  635;  Dec  Dig.  H  19o, 
201.*] 

3.  Salvage  f|  23*)— Caboo— Liability. 

A  cargo  is  not  liable  for  salvage  when  the 
owners  of  the  vessel  were  responsible  for  her 
seaworthiness,  and  the  disaster  which  made  the 
salvage  necessary  occurred  through  unseaworthi- 
ness. 

[Ed.  Note.— For  other  cases,  see  Salvage, 
Cent.  Dig.  H  53,  64 ;  Dec.  Dig.  i  23.*] 

4.  Salvage  (f  23*)— Negligence  of  Masteb 
— Liability. 

Salvage  pavable  by  cargo  owners  through 
negligence  of  the  master  of  the  vessel  is  re- 
coverable against  the  vessel. 

[Ed.  Note.— For  other  cases,  see  Salvage, 
Cent.  Dig.  SI  53,  54;  Dec  Dig.  |  23.*] 

5.  Shipping  (| 141*) Fbeight—  "Pebils  of 
the  Sea"— 'TDanoebs  of  Navigation." 

"Dangers  of  navigation"  or  "perils  of  the 
sea,"  as  used  in  bills  of  lading  or  concerning 
shipping,  mean  only  those  dangers  which  are 
inevitable,  and  do  not  excuse  the  vessel  from 
liability  for  loss  caused  by  negligence. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Cent.  Dig.  H  497-499 ;  Dec.  Dig.  §  141* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1824-1825;  vol.  8,  pp.  5295-5302.] 

6.  Shipping  (|  200*)— Contbibution— Bub- 
den  of  Pboof. 

Owners  of  a  vessel  claiming  a  general  aver- 
age for  salvage,  paid  as  an  incident  to  perils  of 
the  sea,  have  the  burden  to  show  that  the 
peril  occurred  without  fault  of  the  master. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Dec  Dig.  |  200.*] 

7.  Shipping   (|   200*)  —  General  Avebage 
Contribution— Bubden  of  Pboof. 

Owners  of  a  salved  vessel  retaining  freight 
to  secure  the  salvor's  claim  had  the  burden  to 
show  a  case  of  salvage  in  which  the  owner  of 
the  vessel  was  entitled  to  hold  the  cargo  for 
payment  of  its  share. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Dec  Dig.  |  200.*] 

8.  Salvage  (§  23*)— Right  to  Retain  Cabgo. 

In  an  action  to  recover  goods  from  a  steam- 
ship company  at  their  destination,  a  plea  al- 
leging that  the  bill  of  lading  exempted  liability 
for  loss  caused  by  accidents  or  dangers  of  the 
sea,  that  the  vessel's  propeller  was  lost,  totally 
disabling  her,  and  that  the  cargo  was  retained 
in  the  interest  of  the  salvor,  who  towed  the 
vessel  into  port,  is  insufficient  to  show  a  de- 
fense. 

[Ed.  Note.— For  other  cases,  see  Salvage, 
Cent.  Dig.  II  53,  54;  Dec  Dig.  |  23.*] 

Appeal  from  Circuit  Court,  Coos  County; 
J.  W.  Hamilton,  Judge. 

Action  by  L  D.  Pettyjohn  and  another, 
partners  as  Pettyjohn,  &  Nicola,  against  Ore- 
gon Coal  &  Navigation  Company.  From  a 
judgment  of  the  circuit  court  for  plaintiffs, 
on  appeal  from  a  like  judgment  In  justice's 
court,  defendant  appeals.  Affirmed. 

Plaintiff  shipped,  by  defendant's  steam- 
ship F.  M.  Plant,  certain  goods  of  the  value 


of  $77.50  from  San  Francisco  to  Marshfield, 
Coos  county,  Or.,  and  at  the  latter  point  de- 
fendant refused  to  deliver  the  goods  to  plain- 
tiff upon  demand,  and  plaintiff  brought  this 
action  of  claim  and  delivery  in  the  justice's 
court  No.  2  of  that  county,  to  recover  the 
goods.  In  answer  to  the  complaint  defend- 
ant filed  a  plea  in  abatement,  upon  the 
ground  of  want  of  jurisdiction  in  the  state 
court,  alleging,  In  substance,  that  plaintiff 
shipped  the  goods  on  the  F.  M.  Plant,  which 
Is  owned  and  operated  by  defendant;  and 
that  defendant,  by  its  bill  of  lading,  agreed 
to  deliver  the  goods  at  Marshfield  in  good 
order,  the  dangers  of  fire  and  navigation  or 
any  other  accident  or  dangers  of  the  sea  ex- 
cepted. While  en  route  the  steamship  met 
with  an  accident,  whereby  her  propeller  be- 
came broken  and  was  lost  at  sea,  by  reason 
of  which  she  was  totally  disabled,  and  her 
master  asked  the  assistance  of  the  steam- 
ship John  Paulsen,  which  rendered  aid  and 
towed  the  F.  M.  Plant  to  Marshfield,  at 
which  place  defendant  retained  the  cargo 
for  the  purpose  of  salvage  In  Interest  of  the 
salvor.  Defendant  further  alleges  that  It  is 
entitled  to  keep  the  goods  until  the  salvage 
charges  are  adjusted  and  paid  by  plaintiff; 
and  that  the  United  States  District  Court  for 
the  District  of  Oregon  has  exclusive  juris- 
diction thereof,  and  asks  that  the  justice 
court  be  adjudged  to  be  without  jurisdiction. 
A  reply  was  filed  and  plaintiff  filed  a  mo- 
tion for  judgment  upon  the  pleadings,  which 
was  allowed  by  the  justice.  An  appeal  was 
taken,  and  Judgment  was  rendered,  upon  the 
pleadings,  in  favor  of  plaintiff.  Defendant 
appeals  to  this  court 

S.  B.  Llnthlcum  and  L.  A.  Liljeqvist  (Wil- 
liams, Wood  &  Llnthlcum  and  Clarke,  Blake 
&  Liljeqvist,  on  the  brief),  for  appellant 
George  Watkins,  for  respondents. 

EAEIN,  C.  J.  (after  stating  the  facts  as 
above).  In  the  circuit  court  and  in  this 
court  the  insufficiency  of  the  plea  seems  to 
have  been  conceded,  and  is  treated  as  an  an- 
swer to  the  merits.  As  to  the  practice  upon 
plea  in  abatement,  see  La  Grande  v.  Portland 
Public  Market  (decided  January  24,  1911) 
113  Pac.  25.  Therefore,  we  will  treat  it  as 
an  answer  to  the  merits,  namely,  as  alleging 
defendant's  right  to  retain  possession  of  the 
goods  until  the  salvage  is  secured  or  paid. 
This  brings  us  to  the  question  whether  the 
facts  alleged  create  a  lien  on  the  goods  for 
salvage  In  favor  of  the  defendant  the  own- 
er of  the  vessel.  As  between  the  "salvors" 
and  "salved,"  "salvage"  applies  to  the  ship, 
freight  and  cargo  in  all  cases  where  the 
property  was  in  Imminent  peril  by  sea,  and 
the  peril  is  to  be  ascertained  from  the  cir- 
cumstances surrounding  the  vessel  and  car- 
go at  the  time  the  service  Is  rendered,  re- 
gardless of  the  cause  of  the  peril  (35  Cyc 
720;  24  A.  &  E.  E.  1182;  Benedict's  Adm. 
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(4th  Ed.)  f  222;  Newson  on  Salv.  1);  and  the 
question  is  whether  defendant  had  a  lien 
upon  the  goods  for  salvage  In  favor  of  the 
John  Paulsen. 

In  case  part  of  a  cargo  has  been  jettisoned 
or  expense  Incurred  In  saving  It,  it  is  the 
duty  of  the  master  to  make  a  general  aver- 
age so  that  those  whose  property  has  been 
saved  shall  contribute  ratably  to  the  owner 
of  the  goods  which  were  sacrificed  for  the 
common  benefit;  and  for  that  purpose  he  has 
a  Hen  upon  the  cargo  and  may  retain  it 
until  the  amount  Is  paid  or  secured.  Glllett 
v.  Ellis,  11  111.  579;  Abbott  on  Shipp.  (13th 
Ed.)  446,  456.  But  the  rule  is  different  in  a 
case  of  salvage  where  the  Hen  is  in  favor  of 
the  salvors  only,  and  the  owner  of  the  ves- 
sel is  not  personally  liable  to  the  salvors  for 
salvage  upon  the  cargo,  If  occasioned  by  a 
peril  of  the  sea.  Abbott  on  Shipp.  717 ;  New- 
son,  Law  of  Salv.  79;  The  Raisby,  10  P.  D. 
114.  The  cargo  is  not  liable  for  salvage 
where  the  owners  of  the  vessel  were  respon- 
sible for  her  seaworthiness,  and  the  disaster 
which  made  the  salvage  necessary  occurred 
by  reason  of  unseaworthiness  (Abbott,  740); 
nnd  on  the  same  principle  salvage  payable  by 
cargo  owners,  In  consequence  of  negligence 
of  the  master  of. the  vessel,  is  recoverable 
against  the  vessel.  35  Cyc.  746.  See,  also, 
Abbott  on  Shipp.  pt  3,  ch.  4;  Benson  v.  Dun- 
can, 18  L.  J.  Ex.  169;  The  Princess  Royal, 
3  L.  R  A.  &  E.  Ml. 

"Dangers  of  navigation"  or  "perils  of  the 
sea,"  as  used  in  bills  of  lading  or  with  ref- 
erence to  shipping,  mean  only  those  dangers 
which  are  inevitable,  and  do  not  excuse  the 
vessel  from  liability  for  loss  occasioned  by 
negligence  or  preventable  by  the  exercise  of 
due  care.  City  of  Norwich,  5  Fed.  Cas.  No. 
2,760 ;  Jones  v.  Pitcher  &  Co.,  3  Stew.  A  P. 
(Ala.)  135.  24  Am.  Dec.  716;  Hill  v.  Sturgeon, 
28  Mo.  327.  In  Dibble  t.  Morgan,  7  Fed. 
Cas,  No.  3,881,  the  shipping  receipt  provided 
that  the  goods  were  to  be  delivered  in  good 
order,  "the  dangers  of  fire  at  sea  or  on 
shore,  collisions,  and  accidents  from  machin- 
ery, boilers,  steam,  or  any  other  accidents 
and  dangers  of  the  seas,  rivers,  and  steam 
navigation,  of  whatever  nature  or  kind  so- 
ever, excepted."  The  question  was  whether 
defendant  was  relieved  from  liability  for 
goods  lost  through  vis  major  or  by  reason 
of  any  exception  in  his  bill  of  lading,  and  it 
was  held  that  the  "dangers  of  the  sea" 
means  unavoidable  accidents;  that  it  was 
Incumbent  on  the  defendant  to  prove  that  due 
diligence  and  proper  skill  were  used  to  avoid 
the  accident,  and  that  it  was  unavoidable. 
In  Tuckerman  et  al.  v.  Stephens  &  Condit 
Transportation  Co.,  32  N.  J.  Law,  320,  it  is 
held  that  the  burden  is  on  the  defendant  to 
show  that  the  accident  was  by  reason  of  the 
perils  of  the  sea.  In  Dupont,  etc.,  Co.  v. 
Vance,  19  How.  162,  15  L.  Ed.  584,  an  ac- 
tion for  value  of  goods  jettisoned,  the  de- 


fense was  that  they  were  lost  by  perils  of 
the  sea.  The  court  say  that  the  first  ques- 
tion is  whether  the  claimant  (owner  of  the 
vessel)  has  shown,  in  support  of  his  defense, 
that  the  jettison  was  occasioned  by  peril  of 
the  sea,  "but,  if  the  unseaworthiness  of  the 
vessel,  at  the  tune  of  sailing  on  the  voyage, 
caused  or  contributed  to  produce  the  neces- 
sity for  the  jettison,  the  loss  is  not  within 
the  exception  of  perils  of  the  sea."  And  it 
was  held  that  the  burden  was  upon  the  own- 
er of  the  vessel  to  establish  the  facts  that 
bring  the  loss  within  the  exception  of  his 
bill  of  lading.  To  the  same  effect  is  Costl- 
gan  v.  Michael  Transportation  Company,  33 
Mo.  App.  269.  These  were  general  average 
cases,  and  not  salvage.  If,  in  a  salvage  case, 
the  owners  of  the  vessel  have  settled  the 
salvage  with  the  salvors,  and  claim  a  gen- 
eral average  therefor  as  an  expense  inci- 
dent to  perils  of  the  sea,  the  burden  Is  on 
them  to  show  that  the  peril  occurred  with- 
out fault  of  the  master.  Gillett  v.  Ellis,  11 
111.  579;  Costigan  v.  Michael  Transporta- 
tion Co.,  supra.  In  The  Delaware,  7  Fed. 
Cas.  No.  3,761,  it  was  held  that  it  was  not 
error  not  to  charge  the  cargo  for  salvage 
where  no  such  point  was  taken  in  the  an- 
swer; the  owners  of  the  vessel  being  re- 
sponsible for  her  seaworthiness,  and  the  dis- 
aster which  made  the  salvage  necessary  hav- 
ing occurred  through  her  unseaworthiness. 

In  this  case  the  burden  was  upon  defend- 
ant to  allege  the  facts  showing  a  case  of 
salvage  in  which  the  owner  of  the  vessel  is 
entitled  to  hold  the  cargo  for  payment  of 
its  share.  This  the  answer  does  not  allege. 
Therefore,  without  determining  the  effect  of 
the  failure  of  defendant  to  deny  any  allega- 
tions of  the  complaint,  the  facts  alleged  con- 
stitute no  defense  to  plaintiff's  right  to  re- 
cover the  goods. 

The  judgment  of  the  lower  court  Is  af- 
firmed. 


STATE  v.  CRAWFORD. 

(Supreme  Court  of  Oregon.    Feb.  21,  1911  > 

Witnesses  (8  345*)— Impeachment— Convic- 
tion of  Chime— Conviction  Unoeb  Munic- 
ipal Obdinance. 

A  conviction  under  a  city  ordinance  is  not 
of  a  crime  within  L.  O.  I*  §  863.  permitting  the 
impeachment  of  a  witness  by  showing  that  be 
has  been  convicted  of  crime,  since  Const  art  4, 
f  23,  Bubd.  2,  provides  that  all  criminal  laws 
shall  be  uniform,  and,  as  a  municipal  ordinance 
is  a  local  law,  it  cannot  be  a  uniform  criminal 
law,  and  hence  such  a  conviction  Is  not  a  con- 
viction of  a  crime  under  the  general  laws. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1127 ;  Dec.  Dig.  8  345.*] 

Appeal  from  Circuit  Court  Multnomah 
County ;  John  B.  Cleland,  Judge. 

Emma  Crawford  was  convicted  of  larceny 
from  the  person,  and  appeals.  Reversed  and 
remanded. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  St  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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Defendant  was  convicted  of  the  crime  of 
larceny  from  the  person,  sentenced  to  the 
penitentiary  for  a  period  of  two  years,  and 
appeals.  Upon  the  trial  defendant  testified 
in  her  own  behalf,  and  In  rebuttal  the  state, 
for  the  purpose  of  Impeaching  defendant, 
over  the  objection  of  her  counsel,  Introduced 
in  evidence  five  certified  copies  of  the  record 
of  convictions  in  Portland's  municipal  court 
for  "disorderly  conduct,"  "visiting  an  opium 
joint,"  and  like  offenses  on  and  between  May 
16,  1906,  and  January  30, 1909,  in  violation  of 
Ordinance  No.  14,049,  for  which  in  each  case 
a  fine  of  $10  was  imposed.  While  these  rec- 
ords contain  some  of  the  elements  of  an  of- 
fense prohibited  by  statute,  they  do  not  show 
a  complete  crime  under  the  statute  of  this 
state.  To  their  admission  in  evidence  coun- 
sel for  defendant  duly  saved  an  exception, 
which  constitutes  the  only  question  raised  on 
this  appeal. 

John  P.  Logan  (Charles  A.  Petrain,  on  the 
brief),  for  appellant.  George  J.  Cameron, 
Dist  Atty.  (Joseph  H.  Page,  on  the  brief),  for 
the  State. 

BEAN,  J.  (after  stating  the  facts  as  above). 
The  contention  of  defendant's  counsel  is  that 
a  witness  cannot  be  Impeached  by  showing  a 
prior  conviction  for  violating  a  city  ordi- 
nance, for  the  reason  that  such  an  offense  Is 
neither  a  felony  nor  a  misdemeanor  within 
the  meaning  of  section  863,  'I*  O.  L.,  while 
counsel  for  the  state  claim  the  reverse.  The 
statute  referred  to  provides  that  a  witness 
may  be  Impeached  by  the  party  against  whom 
he  is  called  by  contradictory  evidence,  or  by 
evidence  that  his  general  reputation  for  truth 
is  bad,  or  that  his  moral  character  is  such  as 
to  render  him  unworthy  of  belief,  but  not  by 
evidence  of  particular  wrongful  acts,  except 
It  may  be  shown  by  the  examination  of  the 
witness,  Or  the  record  of  the  judgment  that 
he  has  been  convicted  of  a  crime.  Crimes  are 
either  felonies  or  misdemeanors.  Section 
1370,  L.  O.  L. 

In  State  v.  Bacon,  13  Or.  143,  9  Pac.  393, 
57  Am.  Rep.  8,  this  court  held  that  it  is  prop- 
er to  show  by  an  examination  of  a  witness 
that  he  has  been  convicted  of  either  a  felony 
or  misdemeanor,  and  the  record  may  be  Intro- 
duced to  prove  such  fact  Also,  under  sec- 
tion 1534,  permitting  the  accused  to  be  a  wit- 
ness in  his  own  behalf,  and  sections  863,  870, 
a  witness  may  be  impeached  by  showing  a 
prior  conviction  of  crime,  and  the  accused,  as 
a  witness  in  his  own  behalf,  may  be  im- 
peached in  the  same  manner  as  any  other 
witness.  State  v.  Deal,  52  Or.  570,  98  Pac. 
165.  In  the  case  of  Portland  v.  Erickson,  39 
Or.  1,  62  Pac.  753,  relied  upon  by  counsel  for 
the  state  In  this?  cause,  It  was  ruled  in  effect 
that  a  prosecution  for  violation  of  a  city  ordi- 
nance was  an  offense  within  the  Inhibition  of 
article  1, 1 12,  of  the  state  Constitution,  which 
provides  that  no  person  shall  be  put  in  jeop- 


ardy twice  for  the  same  offense,  but  it  does 
not  follow,  that  such  an  offense  is  a  crime 
within  the  purview  of  section  863.  It  has 
been  held  that  prosecutions  for  the  violation 
of  city  ordinances  are  not  criminal  actions* 
Wong  v.  City  of  Astoria,  13  Or.  538,  11  Pac. 
295;  Cranor  v.  Albany,  43  Or.  144,  71  Pac. 
1042;  Madison  v.  Horner,  15  S.  D.  359,  89 
N.  W.  474;  Cooper  v.  People,  41  Mich.  403. 
2  N.  W.  51;  Mankato  v.  Arnold,  36  Minn.  62 
30  N.  W.  305;  Delaney  v.  Police,  167  Mo.  667, 
67  S.  W.  589;  Fortune  v.  Wilburton,  142  Fed. 
114,  73  C.  C.  A.  338,  4  L.  R.  A.  (N.  S.)  782. 

In  Arhart  v.  Stark,  6  Misc.  Rep.  579,  27 
N.  T.  Supp.  301,  a  civil  case,  under  a  statute 
providing  that  a  prior  conviction  for  a  crime 
or  misdemeanor  might  be  proved  for  the  pur- 
pose of  affecting  the  weight  of  a  witness'  tes- 
timony, the  ruling  was  that  admitting  the 
evidence  of  a  judgment  of  the  municipal 
court  of  Buffalo  convicting  defendant  of  keep- 
ing a  house  of  ill  fame  In  violation  of  a  city 
ordinance  was  reversible  error.  By  the  terms 
of  the  Penal  Code  of  that  state  the  offense 
was  punishable  by  criminal  procedure.  A 
collation  of  authorities  upon  the  law  relat- 
ing to  the  proof  of  crime  for  the  purpose  of 
affecting  the  credibility  of  a  witness  is  found 
In  Koch  v.  State,  126  Wis.  470,  478,  106  N. 
W.  531,  534,  3  L.  R.  A.  (N.  S.)  1086,  1089, 
where,  after  an  elaborate  discussion,  Mr.  Jus- 
tice Kerwln  observes:  "We  are  therefore 
forced  to  the  conclusion  upon  principle  and 
authority  that  the  term  'criminal  offense/ 
within  the  meaning  of  section  4073,  Rev.  St. 
1898,  includes  misdemeanors  as  well  as  felon- 
ies, but  that  conviction  under  a  municipal 
ordinance  Is  not  a  conviction  of  a  criminal  of- 
fense within  the  meaning  of  such  statute." 
See,  also,  Coble  v.  State,  31  Ohio  St  100; 
Stoltman  v.  Lake,  124  Wis.  462,  102  N.  W. 
920.  No  offense  is  a  crime  which  does  not 
violate  the  law  of  the  land.  People  v.  Manis- 
tee Co.,  26  Mich.  423;  Northville  v.  West- 
fall,  75  Mich.  603,  42  N.  W.  1068 ;  Mclnerney 
v.  Denver,  17  Colo.  302,  29  Pac.  516. 

The  Constitution  of  Oregon  (article  4,  §  23, 
subd.  2)  makes  provision  that  in  criminal 
laws  there  shall  be  uniformity.  Hence  it  Is 
obvious  that  the  power  to  pass  general  crim- 
inal laws  was  not  delegated  to  the  city  of 
Portland  by  its  charter,  under  authority  of 
which  the  ordinance  referred  to  was  enacted. 
This  renders  it  unnecessary  to  consider  the 
language  of  the  charter  authorizing  the  en- 
actment of  the  ordinance.  The  ordinance  un- 
der which  the  criminal  proceedings  were 
brought  is  unquestionably  not  a  general  crim- 
inal law  of  the  state,  but  a  local  law,  and  an 
infringement  of  its  provisions  is  necessarily 
punished  in  a  summary  manner.  A  convic- 
tion under  a  municipal  ordinance,  therefore, 
Is  not  a  conviction  of  a  crime  within  the 
meaning  of  section  863,  L.  O.  L.,  providing 
the  manner  of  Impeaching  a  witness. 

Admitting  the  evidence  of  the  record  of 
convictions  was  without  doubt  prejudicial  to 
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the  substantial  rights  of  the  defendant,  it 
follows  that  the  judgment  of  the  lower  court 
must  be  reversed,  and  a  new  trial  granted; 
and  It  4s  so  ordered. 


ANTHONY  v.  HILLSBORO  GOLD  MIN- 
ING CO. 

(Supreme  Court  of  Oregon.   Feb.  21,  1911.) 

1.  Reference  (§  6*)— Authobitt  to  Appoint 
Referee—  Statutory  Provisions. 

Laws  1874,  p.  97,  J  4,  amending  section 
806,  Deady  &  Lane's  Gen.  Laws,  which  au- 
thorized a  referee  in  equity  suits  to  take  testi- 
mony and  report  findings  of  fact  and  law,  was 
amended  by  Laws  1893,  p.  26,  which  authorized 
the  court  to  appoint  a  referee  in  cases  under 
.Hill's  Ann.  Laws  1892,  g  897  (section  405,  L. 
O.  L.),  to  take  testimony  only,  and  Laws  1893, 
p.  26,  amending  Hill's  Ann.  Laws  1892,  S  397, 
provided  that  suits  unless  otherwise  referred 
under  Hill's  Ann.  Laws  1892,  §  815  (section 
838,  L.  O.  L.),  should  be  tried  by  the  court,  and 
that  in  districts  composed  of  no  more  than  one 
county,  and  having  more  than  one  judge  of  the 
circuit  court,  no  cause  should  be  referred  with- 
out the  written  consent  of  all  parties  to  the 
suit  Held,  that  a  single  judge  of  a  district 
composed  of  four  counties  had  authority  with- 
out consent  of  counsel  to  refer  a  suit  for  the 
taking  of  testimony,  but  not  for  the  return  of 
findings. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent.  Dig.  f  6;   Dec.  Dig.  §  6.*] 

2.  Appeal  and  Error  (§  1071*)— Review- 
Harmless  Error— Findings— Decree. 

Where  a  referee  having  no  authority  to 
make  findings  reports  findings  which  are  adopt- 
ed by  the  court  and  a  decree  is  rendered  there- 
on, the  court's  action  on  the  findings  is  not  re- 
versible error,  since  the  suit  is  tried  anew  in 
the  appellate  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4238;  Dec.  Dig.  5  1071.*] 

3.  Corporations  (|  89*)  —  Assessments  on 
Unpaid  Subscriptions— Notice. 

Under  L,  O.  L  |  6686,  authorizing  a  cor- 
poration to  make  by-laws  for  the  sale  of  its 
stock  for  unpaid  assessments  provided  "that  no 
such  sale  shall  be  made  without  30  days'  notice 
of  time  and  place  of  sale,"  a  by-law  providing 
that  such  sale  may  be  had  on  four  weeks'  notice 
is  void,  and  an  attempted  sale  under  such  by- 
law, although  there  is  an  actual  notice  of  30 
days,  is  invalid. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  SI  375,  376;  Dec.  Dig.  5  »>.*] 

4.  Mines  and  Minerals  (5  104*)  — Stock- 
holders—Actions  Between  Members  and 
Corporations— Estoppel. 

The  plaintiff  was  a  subscriber  to  stock  of 
defendant  mining  company  which  was  paid  in 
part  and  at  a  .meeting  where  a  settlement  be- 
tween plaintiff'  and  defendant  was  considered, 
the  plaintiff  said  that  if  the  company  would 
not  pay  him  a  stated  sum  per  month  and  ad- 
vance a  sum  for  improvements  for  the  next  sea- 
son, he  would  have  nothing  further  to  do  with 
it,  and  that  he  had  no  more  money  to  put  in, 
but  nothing  was  said  about  the  stock.  De- 
fendant thereafter  made  a  charge  and  an  as- 
sessment against  the  plaintiff's  stock.  Held, 
that  plaintiff's  statements  not  being  a  repre- 
sentation of  existing  facts  but  a  statement  of 
what  he  intended  to  do,  he  was  not  estopped 
to  require  the  issue  of  stock  to  him. 

(Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  |  228;  Dec  Dig.  §  104.*] 


5.  Mines  and  Minerals  (|  104*)— Mining 
Corporations— Corporate  Stock— Persons 
Entitled  to  Certificates. 

A  subscriber  to  stock  of  a  mining  corpo- 
ration gave  the  corporation  an  option  on  min- 
ing property  and  put  in  his  own  work  for  a 
season  against  the  capital  of  his  associates  and 
received  for  his  work  only  ordinary  wages. 
Held,  that  he  was  entitled  to  have  the  stock 
subscribed  for  issued  to  him  after  his  failure  to 
pay  an  assessment  thereon,  on  payment  of  a 
sum  in  proportion  to  that  paid  and  advanced  on 
the  stock  by  other  stockholders  with  a  credit 
for  the  option  and  his  season's  work  less  cash 
drawn  from  the  corporation,  with  Interest  from 
the  date  of  the  assessment. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  §  228;  Dec.  Dig.  §  104.*] 

Appeal  from  Circuit  Court,  Washington 
County ;  Thomas  A.  McBrlde,  Judge. 

Action  by  A.  W.  Anthony  against  the  HIUs- 
boro  Gold  Mining  Company.  From  a  decree 
dismissing  the  suit,  plaintiff  appeals.  Decree 
modified. 

On  February  3,  1903,  the  defendant  was 
duly  Incorporated,  with  a  capital  stock  of 
$6,000,  divided  Into  6,000  shares  of  the  par 
value  of  $1  each.  The  stock  was  subscribed 
as  follows:  J.  W.  Shute,  3,000  shares;  A. 
C.  Shute,  1,000;  W.  D.  Hare,  500;  A.  W. 
Anthony,  1,000;  J.  a  Hare,  500.  J.  W. 
Shute,  J.  O.  Hare  and  A.  W.  Anthony  were 
chosen  directors;  J.  W.  Shute,  president; 
and  A.  C.  Shute,  secretary  and  treasurer. 
Plaintiff  alleges  that,  during  the  year  1903, 
he  paid  for  his  stock  In  full,  namely  $200,  by 
delivering  to  the  corporation  an  option  to 
purchase  a  mine  and  $800  in  services  per- 
formed; that  defendant  refused  to  deliver 
to  him  his  stock,  and  on  the  contrary  at- 
tempted to  sell  it  for  nonpaid  assessment 
thereon,  and  has  excluded  him  from  partici- 
pation in  the  affairs  of  the  corporation.  He 
asks  that  he  be  adjudged  to  be  a  stockholder 
In  defendant  corporation,  and  that  it  be  re- 
quired to  issue  to  him  his  stock.  Defend- 
ant denies  that  plaintiff  has  paid  for  his 
stock,  except  the  $200,  and  states  that  on 
May  1,  1904,  it  duly  levied  an  80  per  cent 
assessment  on  the  stock  of  the  corporation; 
that  in  default  of  such  payment  by  plaintiff 
his  1,000  shares  were  on  July  5,  1904,  sold 
for  $800  to  Geo.  R  Bagley,  In  the  manner 
provided  by  the  by-laws  of  the  company.  De- 
fendant also  alleges  that  plaintiff  shall  be 
and  Is  estopped  to  maintain  this  suit  for 
the  reason  that  on  November  20,  1903,  he  re- 
fused to  pay  the  balance  due  on  his  stock 
($800),  and  declared  to  the  officers  of  the 
company  that  he  would  neither  pay  it  nor 
have  anything  further  to  do  with  the  cor- 
poration, its  stock,  officers,  or  stockholders; 
that  he  did  not  expect  to  own  the  stock  of 
defendant;  and  that  he  abandoned  any  in- 
terest, right,  or  claim  to  such  stock.  De- 
fendant and  its  officers,  relying  upon  those 
statements  and  believing  them  to  be  true, 
paid  and  advanced  on  behalf  of  the  company 
$9,800,  with  which  to  acquire  the  mining 
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property — $5,795  for  its  development,  and  $1,- 
500  for  other  purchases  of  mining  property. 
The  allegations  of  the  answer  are  denied  by 
the  reply.  The  cause  was  referred  to  O. 
E.  Runyon  to  take  and  report  the  testimony 
and  state  his  conclusions  of  fact  and  law, 
which  he  did,  and  made  findings  in  favor  of 
defendant  At  the  time  of  reference,  counsel 
for  plaintiff  objected  to  the  referee  making 
the  findings,  and  also  objected  to  the  findings 
when  filed,  and  asked  the  court  to  ignore 
them.  The  court  overruled  plaintiff's  objec- 
tions and  approved  the  findings  of  the  ref- 
eree, except  No.  16,  which  was  to  the  effect 
that  the  sale  of  the  stock  for  nonpayment 
of  assessment  was  duly  made,  and  rendered 
a  decree  thereon,  dismissing  plaintiff's  suit, 
from  which  he  appeals. 

A.  King  Wilson  (Wilson  &  Neal,  on  the 
brief),  for  appellant  Geo.  R,  Bagley  (Bag- 
ley  &  Hare,  on  the  brief),  for  respondent 

EAKIN,  C.  J.  (after  stating  the  facts  as 
above).  The  statute  of  1874  (Laws  1874,  p. 
97,  f  4)  amending  section  805,  D.  &  L.  Gen. 
Laws,  authorized  the  court  in  equity  suits 
to  appoint  a  referee  to  take  the  testimony 
in  the  case  and  report  his  conclusions  of 
fact  and  law  thereon.  This  -statute  was 
amended  in  1893  (Laws  1893,  p.  26)  by  au- 
thorizing the  court  to  refer  the  suit  to  a 
referee  in  the  cases  provided  in  section  897, 
Hill's  Code  1892  (section  405,  L.  O.  L.),  to 
take  the  testimony  in  the  case  and  report 
the  same  to  the  court  thus  eliminating  the 
provisions  authorizing  the  referee  to  make 
findings.  Section  397,  Hill's  Code  1892,  as 
amended  in  1893  (Laws  1893,  p.  26),  pro- 
vided that  suits  shall  be  tried  by  the  court 
unless  otherwise  referred  (as  provided  in 
section  815,  Hill's  Code  1892  [section  838, 
L.  O.  L.]),  "provided  that  in  districts  com- 
posed of  no  more  than  one  county  and  having 
more  than  one  judge  of  the  circuit  court, 
no  cause  shall  be  referred  to  a  referee  with- 
out the  consent  of  all  parties  to  such  suit  in 
writing  filed  in  said  cause  except  in  suits 
involving  the  examination  of  long  and  com- 
plicated accounts."  Washington  county  is 
in  a  district  composed  of  four  counties,  at 
that  time  having  but  one  judge.  Thus,  ex- 
cept in  districts  having  more  than  one  judge 
and  composed  of  but  one  county,  the  judge 
is  authorized  to  refer  cases  for  the  taking 
of  testimony.  Therefore,  the  reference  of 
this  case  was  not  unauthorized,  even  when 
made  without  the  consent  of  counsel.  But 
the  referee  had  no  authority  to  make  find- 
ings. The  fact  however,  that  such  findings 
were  made  by  him  and  adopted  by  the  court 
as  its  findings,  and  that  a  decree  was  ren- 
dered thereon,  does  not  render  the  decree 
void,  and  as  the  suit  is  tried  anew  in  this 
court  the  ruling  of  the  lower  court  in  regard 
thereto  is  not  reversible  error.  Sutherlin 

Bloomer,  50  Or.  398,  93  Pac.  135. 

As  to  the  effect  of  the  attempted  sale  of 


stock  of  plaintiff,  it  is  sufficient  to  state, 
that  the  by-laws  of  the  corporation  provided 
that  such  sale  may  be  had  upon  four  weeks' 
notice,  while  the  statute  (section  6686,  L. 
O.  L.)  provides  that  the  corporation  is  au- 
thorized to  make  by-laws  for  the  sale  of  any 
portion  of  Its  stock  for  unpaid  assessments, 
"provided  that  no  such  sale  shall  be  made 
without  thirty  days*  notice  of  time  and  place 
of  sale.'*  Therefore,  the  by-laws  of  the  cor- 
poration, so  far  as  they  provided  for  the 
sale  of  stock  for  nonpayment  of  assessments, 
are  void.  The  corporation  was  without  au- 
thority to  make  such  sale,  and  it  Is  not 
validated  by  the  fact  that  the  notice  was  giv- 
en for  30  days,  as  the  statute  does  not  pro- 
vide for  or  authorize  the  sale.  The  by- 
laws of  the  corporation  must  be  the  source 
of  its  authority. 

Defendant  also  pleads  and  attempts  to 
prove  that  plaintiff  is  estopped  from  claim- 
ing the  stock  for  the  reason  that  he  has 
abandoned  it  and  declared  that  he  would 
have  nothing  more  to  do  with  defendant  its 
officers,  or  stock;  that  defendant's  officers 
relied  thereon  and  advanced  more  than  $17,- 
000  to  defendant  company  for  the  purchase 
of  property  and  the  operation  thereof.  The 
only  circumstance  testified  to,  tending  to  es- 
tablish an  estoppel,  is  to  the  effect  that 
nt  the  board  meeting  on  November  20,  1903, 
while  a  settlement  was  under  consideration 
between  plaintiff  and  defendant  plaintiff 
said,  that  if  the  company  would  not  pay  him 
$200  a  month  and  advance  $5,000  for  im- 
provement for  the  next  season,  he  would  have 
nothing  further  to  do  with  it  J.  W.  Shute 
testified  that  there  was  not  a  word  spoken 
about  stock;  that  plaintiff  said  he  had  no 
more  money  to  put  in,  and  was  not  going 
to  have  any  more  to  do  with  it  "It  was 
plain  enough,  his  actions,  just  what  he  said, 
that  he  wouldn't  have  anything  more  to  do 
with  it;  and  he  went  off  and  I  never  heard 
anything  about  him  for  some  time  after- 
ward. *  •  •  He  never  mentioned  it  (stock) 
or  asked  for  it  at  any  place  or  time."  W. 
D.  Hare  and  J.  C.  Shute  *  testified  to  the 
same  effect  But  this  constitutes  no  repre- 
sentation of  any  fact  that  justified  defend- 
ant In  assuming  that  he  had  surrendered 
his  stock  or  abandoned  it  to  the  corporation. 
His  acts  and  declarations  only  relate  to  what 
be  would  or  would  not  do  In  the  future,  and 
was  not  a  representation  of  any  existing 
fact  The  very  first  element  of  an  estoppel 
Is  absent,  namely,  a  representation  of  a 
fact — a  past  or  present  state  of  things.  Here 
It  was  a  mere  statement  of  the  Intention 
of  plaintiff.  There  was  no  element  of  agree- 
ment as  to  the  future.  Blgelow  on  Estop. 
570.  His  stock  represented  his  Interests  in 
the  corporation  of  which  the  certificate  was 
the  evidence  of  his  title,  and  it  was  not  lost 
or  transferred  by  abandonment  for  failure 
to  pay  the  value  thereof.  Nor  did  his  state- 
ments involve  the  stock  in  any  manner,  and 
if  the  officers  of  the  defendant  anticipated 
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his  refusal  to  bear  his  porflon  of  the  har- 
dens, as  represented  by  his  stock,  they  should 
have  taKen  steps  to  cancel  It  or  otherwise 
terminate  his  title  thereto.  The  conduct  of 
the  officers  thereafter  shows  that  they  did 
not  consider  that  plaintiff  had  abandoned  it, 
as  at  the  meeting  of  the  board  of  November 
20,  1003.  at  which  plaintiff  was  present,  and 
participated  in  the  business  of  the  meeting, 
it  was  ordered  that  "A.  W.  Anthony  be 
charged  against  his  stock  to  be  issued  to 
him  for  his  share,  beginning  with  the  $3,000 
paid  November  15,  1903,  on  mine."  Again, 
at  the  meeting  of  May  21,  1904,  an  80  per 
cent  assessment  was  levied  on  the  stock  of 
the  company,  and  thereafter  defendant  pro- 
ceeded to  sell  plaintiffs  stock  for  nonpay- 
ment thereof.  Therefore,  there  was  no  aban- 
donment of  his  stock  or  conduct  that  es- 
topped him  from  claiming  it 

It  is  also  urged  that  plaintiffs  stock  was 
not  paid  in  full,  and  therefore  he  is  not  en- 
titled to  have  it  issued.  Thus  it  is  neces- 
sary to  ascertain  the  terms  of  the  agreement 
under  which  the  service  was  rendered. 
Plaintiff  claims  that  he  made  his  agreement 
with  J.  W.  Shute  early  in  September  or  late 
in  August,  1902,  as  they  rode  from  the  mine 
to  Sparta,  when  Shute  first  talked  of  pur- 
chasing it,  by  which  he  was  to  have  a  la- 
borer's wages  for  the  work  done,  and  that  his 
service  as  superintendent  was  to  pay  the 
balance  due  on  his  stock.  He  says  that  was 
the  only  agreement  he  had  about  the  stock; 
that  nothing  was  said  about  the  amount 
its  value  or  the  capital  stock  of  the  corpora- 
tion ;  nor  how  long  he  was  to  serve  for  the 
stock.  Again  he  says:  "Mr.  Shute  at  that 
time  had  no  associates.  He  went  over  there 
to  examine  that  mine,  and  he  seemed  pleased 
with  it  and  on  the  way  back  he  agreed  and 
asked  me  if  I  would  superintend  the  mine 
provided  he  bought  it"  Evidently  no  ar- 
rangement had  been  made  at  that  time  to  in- 
corporate, nor  any  agreement  made  binding 
Mr.  Shute.  On  the  contrary  Shute  expressly 
denies  that  he  made  such  an  agreement  and 
W.  D.  Hare  testifies  that  on  or  about  No- 
vember 20,  1902,  at  Hillsboro,  an  agreement 
was  made  by  which  "Anthony  was  to  put  in 
his  time  and  Mr.  Shute,  Joseph  and  I,  and 
Artie  (meaning  J.  W.  Shute,  J.  O.  Hare, 
himself,  and  A.  C.  Shute)  was  to  furnish  the 
money  to  run  the  mine,  to  operate  for  that 
year.  *  •  *  He  was  to  put  In  his  time 
against  the  use  of  our  money  in  operating 
it."  J.  W.  Shute  testified,  that  "he  (Anthony) 
was  willing  to  take  hold  for  the  season  and 
run  it  if  we  would  furnish  the  money  to 
fix  it  up  and  run  it  through.  •  *  *  He 
said,  'I  am  going  to  take  chances  with  you, 
and  if  you  put  in  the  money  •  *  •  to 
show  you  I  have  faith  In  it  I  am  willing  to 
take  chances  with  you.  I  will  put  up  my 
time  against  your  money.' "  This  is  evidently 
the  arrangement  under  which  Anthony  ren- 


dered the  services,  and  not  that  his  time 
was  to  be  the  compensation  for  the  stock. 
The  money  for  the  expenses  and  operation 
of  the  mine  was  placed  to  plaintiffs  credit 
at  Baker  City,  and  without  knowledge  of 
the  corporation  he  drew  wages  for  himself, 
at  ordinary  miner's  wages  (namely,  $553  - 
50).  Later,  after  some  controversy,  a  small 
balance  due  upon  the  settlement  was  paid 
to  him  by  the  company.  His  stock  by  agree- 
ment is  credited  with  the  $200  consideration 
for  the  option.  According  to  the  account 
book,  the  money  advanced  by  the  stockhold- 
ers, for  expenses  and  on  the  purchase  price 
of  the  mine,  has  been  credited  as  payment 
on  their  stock,  paying  for  it  in  full,  and 
plaintiff  is  entitled  to  a  credit  for  his  sea- 
son's work,  less  the  cash  he  has  drawn,  viz., 
$246.50,  being  a  sum  proportionately  equal  to 
the  amount  advanced  by  the  other  stockhold- 
ers for  the  improvement  and  operation  of  the 
mine  (which  was  $4,000  or  80  per  cent  of 
their  stock).  The  act  of  the  corporation  in 
settling  the  balance  of  plaintiff's  account 
which  included  his  wages,  in  no  manner  af- 
fects or  reduces  the  amount  due  on  the  stock. 

Therefore,  the  decree  of  the  lower  court 
will  be  modified  to  the  effect  that  upon 
the  payment  by  plaintiff  of  $553.50,  with  in- 
terest thereon  at  6  per  cent  per  annum  from 
May  21,  1904,  the  date  of  the  assessment 
said  1,000  shares  of  stock  In  defendant  com- 
pany be  issued  to  plaintiff;  and  that  each 
party  pay  his  own  costs  in  both  courts. 

McBRIDE,  J.,  having  tried  this  cause  in 
the  lower  court  took  no  part  in  the  decision. 


EMMETT   IRR.  DIST.  v.  SHANE 
(Supreme  Court  of  Idaho.   Feb.  14,  1911.) 

(Official  Syllobui.) 

1.  Statutes  (8  85*)— Local  ob  Special  Laws 
—Regulating  Practice  of  Courts  of  Jus- 
tice. 

Sections  2401,  2402,  2403,  Rev.  Codes, 
which  prescribe  a  procedure  whereby  the  board 
of  directors  of  an  irrigation  district  may,  by 
petition,  obtain  a  judgment  of  the  district  court 
approving  and  confirming  the  organisation  of 
such  district  and  all  the  proceedings  relating 
thereto,  are  not  in  conflict  with  that  part  of 
section  19,  art.  3,  of  the  Constitution,  which 
provides  that  "the  Legislature  shall  not  pass 
local  or  special  laws  *  *  *  regulating  the 
practice  of  the  courts  of  justice." 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  §  85.»] 

2.  Statutes  (J  85*)— Local  ob  Special  Laws 
— Regulating  Pbactice  of  Coubts  of  Jus- 
tice. 

Sections  2401,  2402.  2403,  Rev.  Codes,  are 
general  in  their  application,  and  were  enacted 
for  the  purpose  of  providing  for  the  organiza- 
tion of  irrigation  districts  throughout  the  state, 
and  the  Legislature  provided  the  summary  pro- 
ceedings prescribed  in  said  sections  for  the  pur- 
pose of  simplifying  the  procedure  in  the  or- 
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ganiiatlon  of  such  districts  and  facilitating  the 
issuance  of  their  bonds. 

[Ed.  Mote.— For  other  cases,  see  Statutes, 
Dec.  Dig.  |  85.*] 

8.  Local  and  Special  Laws  —  Decisions 
Followed. 

Boise  Irrigation,  etc.,  Co.  v.  Stewart. 
Judge,  10  Idaho,  38,  77  Pac.  25,  321,  and 
Hettinger  v.  Good  Roads  Dist  No.  1,  113  Pac. 
— ,  approved  and  followed. 

■4.  Waters  and  Water  Courses  (5  230*)— 
Ibbiqation  Districts  —  Organization  — 
Sufficiency  or  Petttion. 

A  petition  filed  in  the  district  court  by  the 
board  of  directors  of  an  irrigation  district,  un- 
der the  provisions  of  section  2401,  which  sets 
forth  in  a  series  of  special  allegations  the  vari- 
ous steps  taken  in  the  issuance  of  its  bonds, 
bat  omits  to  allege  generally  that  "due  and 
lawful  proceedings  were  taken  to  issue  bonds," 
is  sufficient,  where  the  allegations  of  fact  are 
such  as  to  support  the  finding  of  the  court  that 
such  proceedings  had  been  duly  and  regularly 
. taken. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  {  230.*] 

5.  Wateks  and  Water  Coubses  (J  230*)— 
Irrigation  Districts  —  Establishment  — 
Sufficiency  or  Petition  fob  Confirma- 
tion. 

In  considering  the  sufficiency  of  a  petition 
for  the  confirmation  of  the  proceedings  of  an 
irrigation  district,  as  provided  for  in  section 
2401,  said  section  most  be  read  in  connection 
with  section  2403,  which  provides  that  the 
court  "shall  disregard  every  error,  irregularity 
or  omission  which  does  not  affect  the  substan- 
tial rights  of  any  party." 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  i  230.*] 

Appeal  from  District  Court,'  Canyon  Coun- 
ty; Ed.  L.  Bryan,  Judge. 

Action  by  the  Enimett  Irrigation  District 
against  W.  H.  Shane.  From  a  judgment  for 
plaintiff  and  an  order  denying  a  new  trial, 
defendant  appeals.  Affirmed. 

Rhodes  &  Reed,  for  appellant  Rice, 
Thompson  &  Buckner,  for  respondent 

BUDGE  District  Judge.  This  action  was 
brought  under  the  procedure  of  section  2401, 
Rev.  Codes  1905,  to  secure  a  confirmation  of 
the  proceedings  had  in  connection  with  the  or- 
ganization of  the  Emmett  Irrigation  district 
and  the  issuance  of  $1,100,000  of  the  bonds 
of  said  district  In  Its  petition  the  plaintiff 
below  and  respondent  here  sought  a  decree 
of  the  district  court  adjudging  its  organiza- 
tion and  the  issuance  of  its  bonds  to  be  reg- 
ular and  valid,  and  set  ont  the  various  steps 
taken  for  the  organization  of  the  district 
and  for  the  issuance  of  said  bonds.  The  de- 
fendant below  and  appellant  here  (being  a 
party  in  interest  as  provided  in  section  2402, 
Rev.  Codes)  appeared  and  filed  a  demurrer 
to  the  petition.  The  demurrer  was  overrul- 
ed and  exception  noted.  The  defendant 
thereupon  filed  his  answer,  putting  in  issue 
most  of  the  material  allegations  of  the  peti- 
tion. A  hearing  was  had  and  proofs  intro- 
duced including  exhibits  showing  the  various 
steps  taken  In  completing  the  organization 


of  the  district  and  the  issuance  of  said  bonds. 
The  court  made  its  findings  of  fact  and  con- 
clusions of  law,  and  entered  a  Judgment  ap- 
proving and  confirming  each  and  all  of  the 
proceedings  had  for  the  organization  of  said 
district,  and  adjudging  the  same  to  be  duly 
organized,  and  that  said  bonds  had  been 
legally  and  properly  authorized  by  the  votes 
of  the  electors  of  the  district.  A  motion 
for  a  new  trial  was  made,  which  was  over- 
ruled. The  defendant  thereupon  appealed 
from  the  order  overruling  the  motion  for  a 
new  trial  and  from  the  Judgment  entered  by 
the  court 

While  there  are  numerous  assignments  of 
error,  there  are  only  two  questions  involv- 
ed in  this  appeal  which  were  argued  by 
counsel  for  the  respective  parties: 

First  Are  sections  2401,  2402,  and  2403 
of  the  Revised  Codes  repugnant  to  the  pro- 
visions of  section  19,  art  3,  of  the  Constitu- 
tion? 

Second.  Did  the  court  err  in  overruling 
the  demurrer  to  plaintiff's  petition,  for  the 
reason  that  plaintiff  failed  to  allege,  in  the 
words  of  the  statute,  generally  that  "due 
and  lawful  proceedings  were*  taken  to  issue 
bonds  in  an  amount  to  be  stated,"  and  in 
overruling  defendant's  motion  for  a  new 
trial? 

The  appellant  contends  that  sections  2401, 
2402,  2403,  Rev.  Codes  (under  which  pro- 
ceedings were  had  in  this  case),  are  uncon- 
stitutional, for  the  reason  that  said  sections 
are  In  conflict  with  that  part  of  the  Consti- 
tution of  the  state  of  Idaho  (section  19,  art. 
3)  which  provides  that  "the  Legislature  shall 
not  pass  local  or  special  laws  •  •  *  reg- 
ulating the  practice  of  the  courts  of  Jus- 
tice." The  above  cited  sections  prescribe  a 
procedure  whereby  the  board  of  directors  of 
an  Irrigation  district  may,  by  petition,  ob- 
tain a  judgment  of  the  district  court  approv- 
ing and  confirming  the  organization  of  an  Ir- 
rigation district,  and  all  of  the  proceedings 
relating  thereto,  and  leading  up  to  the  issu- 
ance of  the  bonds  of  the  district  The  ap- 
pellant contends  that  this  is  a  special  priv- 
ilege that  Is  granted  to  no  other  public  cor- 
poration, Individual,  or  association,  and  Is 
therefore  special  legislation  within  the  mean- 
ing of  the  above  quoted  section  of  the  Con- 
stitution, and  that  it  is  unreasonable  and 
arbitrary. 

This  court,  in  the  case  of  the  Boise  Irri- 
gation Co.  v.  Stewart,  Judge,  10  Idaho,  50. 
77  Pac.  25,  321,  has  defined  what  is  a  general 
or  a  special  law,  and  has  adopted  the  con- 
struction contained  in  Sutherland  on  Stat- 
utory Construction,  §  121;  and  this  court, 
speaking  through  Stewart  C.  J.,  at  this 
term  (February  8,  1911),  in  the  case  of  Per- 
ry F.  Hettinger  v.  Good  Roads  Dist  No.  1 
of  Washington  Co.,  Idaho,  113  Pac.  721,  uses 
the  following  language:  "It  is  next  contend- 
ed that  the  act  authorizing  the  organ  iza- 
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tlon  of  good  road  districts  Is  repugnant  to 
the  provisions  of  section  10,  art  3,  of  the 
state  Constitution.  This  section,  among  oth- 
er things,  provides:  'The  Legislature  shall 
not  pass  local  or  special  laws  In  any  of  the 
following  enumerated  cases:  *.  *  *  Op- 
ening, altering,  maintaining,  working  on,  or 
vacating  roads,  highways,  streets,  alleys, 
town  plats,  parks,  cemeteries,  or  any  public 
grounds  not  owned  by  the  state.'  This  sec- 
tion of  the  Constitution  prohibits  the  Leg- 
islature from  passing  a  law  which  Is  local 
or  special  with  reference  to  'opening,  alter- 
ing, maintaining,  working  on,  or  vacating 
roads,  highways,*  etc.  The  good  roads  law, 
however,  Is  not  local  or  special  as  used  In 
this  section  of  the  Constitution.  It  is  gen- 
eral in  its  application,  and  applies  alike  to 
all  sections  of  the  state  where  the  taxpayers 
thereof  are  willing  to  assume  the  burden  of 
additional  taxation  for  the  purpose  of  im- 
proving the  roads  within  such  section,  and 
applies  to  all  good  roads  districts  within  the 
state,  and  relates  to  all  of  a  class,  and  is 
like  in  its  operation  to  the  organization  of 
cities  and  villages  within  the  state,  irriga- 
tion districts,  and  other  municipalities,  which 
are  provided  for  by  a  general  law.  Boise 
Irr.,  etc.,  v.  Stewart,  10  Idaho,  38  [77  Pac  25, 
321]." 

While  It  might  be  admitted  that  with  refer- 
ence to  irrigation  districts  the  opinion  last 
above  cited  would  be  obiter  dictum,  the  rea- 
soning applied  with  reference  to  the  crea- 
tion of  good*  roads  districts,  and  the  issu- 
ance of  bonds  of  such  districts,  is  equally 
applicable  to  irrigation  districts.  The  sec- 
tions of  the  statute  above  referred  to  are 
general  In  their  application,  and  were  en- 
acted for  the  purpose  of  providing  for  the 
organization  of  irrigation  districts  through- 
out the  state,  for  the  reclamation  of  our 
arid  lands,  and  the  Legislature  had  in  view 
the  summary  proceedings  provided  for  in 
the  sections  above  quoted  for  the  express 
purpose  of  simplifying  the  proceedings  In  the 
organization  of  an  irrigation  district,  and 
the  issuance  of  its  bonds,  which  was  a  very 
wise  public  policy  of  a  general  and  not  a 
special  nature.  We  hereby  affirm  the  deci- 
sions of  this  court  above  cited,  and  hold  that 
they  are  applicable  to  irrigation  districts. 
This  court  in  the  case  of  Nampa  &  Meridian 
Irr.  Dl8t  v.  Brose,  11  Idaho,  474,  83  Pac. 
400,  holds  that  the  act  providing  for  the 
organization  of  irrigation  districts  is  not 
repugnant  to  any  of  the  provisions  of  our 
state  Constitution,  and  cites  the  case  of  Pio- 
neer Irr.  Dist  v.  Bradley,  8  Idaho,  311,  68 
Pac.  205,  101  Am.  St  Rep.  2QL  The  con- 
stitutionality of  the  irrigation  district  law 
has  been  upheld  by  the  Supreme  Courts  of 
nearly  all  of  the  Western  states,  and  has 
been  held  valid  and  sanctioned  by  the  Su- 


preme Court  of  the  United  States  in  the  case 
of  Fallbrook  Irr.  Dist  v.  Bradley,  164  U.  S. 
112,  17  Sup.  Ct  56,  41  L.  Ed.  360. 

The  second  question  involved  In  this  ap- 
peal is  whether  or  not  the  court  erred  in 
overruling  appellant's  demurrer  to  the  plain- 
tiffs petition,  and  in  allowing  evidence  to 
be  admitted  in  support  thereof,  for  the  rea- 
son that  said  petition  failed  to  allege  gen- 
erally in  the  words  of  the  statute  that  "due 
and  lawful  proceedings  were  taken  to  issue 
bonds  in  an  amount  to  be  stated."  The  stat- 
ute provides  that  the  petition  shall  state  gen- 
erally that  the  irrigation  district  was  duly 
organized,  and  the  first  board  of  directors 
elected,  etc.,  and  that  "due  and  lawful  pro- 
ceedings were  taken  to  issue  bonds  in  an 
amount  to  be  stated,"  while  the  plaintiff 
in  its  petition  set  forth  In  a  series  of  spe- 
cial allegations  the  various  steps  taken  in 
the  issuance  of  its  bonds,  but  omitted  to 
allege  generally  that  "due  and  lawful  pro- 
ceedings were  taken  to  Issue  bonds,"  In  the 
words  of  the  statute.  In  reading  section 
2403  in  connection  with  section  2401,  we  are 
of  the  opinion  that  the  district  court  did  not 
commit  error  in  overruling  the  demurrer 
upon  this  ground.  Section  2403,  among  oth- 
er things,  provides  that  the  court  "shall  dis- 
regard every  error,  irregularity  or  omission 
which  does  not  affect  the  substantial  rights 
of  any  party,"  and  had  plaintiff  followed  the 
words  of  the  statute,  and  alleged  that  "due 
and  lawful  proceedings  were  taken  to  Issue 
bonds,"  at  best  it  would  have  been  a  con- 
clusion of  law,  and  not  necessarily  an  alle- 
gation of  fact.  The  plaintiff  in  its  petition 
stated  what  was  done  with  reference  to  the 
organization  of  the  Emmett  Irrigation  dis- 
trict and  also  the  Issuance  of  its  bonds,  and 
the  district  court  under  the  statute  found 
that  the  various  steps  had  been  duly  and 
regularly  taken,  and,  upon  a  hearing  had, 
examined  all  of  the  proceedings  as  narrat- 
ed in  the  petition  of  the  said  irrigation  dis- 
trict and  approved  and  confirmed  the  same, 
and  the  court  was  required  under  the  pro- 
visions of  section  2403  to  disregard  any  er- 
rors, irregularities,  or  omissions  which  did 
not  affect  the  substantial  rights  of  any  party. 

It  is  not  contended  by  the  appellant  that 
any  of  his  substantial  rights  were  in  any 
way  affected  by  the  failure  of  the  plaintiff 
to  allege  in  its  petition  the  exact  words  of 
the  statute,  and  this  court  is  not  inclined  to 
consider  or5  encourage  mere  technicalities, 
where  the  substantial  rights  of  litigants  are 
in  no  way  involved. 

The  judgment  of  the  district  court  is  there- 
fore affirmed.  Costs  on  appeal  are  awarded 
to  the  respondent 

STEWART,  C  J.,  and  AILSHIE,  J.,  con- 
cur. 
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PIKE  T.  STATE  BOARD  OP  LAND 
COM'RS. 

(Supreme  Court  of  Idaho.    Peb.  2,  1911.) 

(Byllabut  by  the  Court.) 

1.  Public  Lands  (I  54*)— "School  Lands'  — 

SALE— -CONSTITUTIONAL  PBOVIBION8. 

The  words  "school  land*,"  as  used  in  sec- 
tion 8  of  article  9  of  the  Constitution,  wherein 
it  is  provided  "that  not  to  exceed  twenty-five 
sections  of  school  lands  shall  be  sold  in  any  one 
year,  and  to  be  sold  in  subdivisions  of  not  to  ex- 
ceed one  hundred  and  sixty  acres  to  any  one 
individual,  company  or  corporation,"  has  ref- 
erence only  to  sections  16  and  36  in  each  town- 
ship, and  does  not  include  or  embrace  lands 
granted  by  Congress  to  the  state  for  specific 
educational  purposes  such  as  university,  normal 
school,  agricultural  college,  and  scientific  and 
other  institutions  of  higher  learning.  And  the 
Constitution,  section  8,  art  9,  does  not  limit  the 
amount  of  state  lands  that  may  be  sold  within 
any  year,  except  as  the  foregoing  prohibition  ap- 
plies to  sections  16  and  36  in  every  township  com- 
monly known  and  designated  as  "school  lands," 
and  which  were  granted  to  the  state  for  the  use 
of  the  public,  free  common  schools  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  S  54.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5794.] 

2.  Schools  and  School  Districts  (|  19*)— 
Funds. 

The  word  "school,"  as  used  in  sections  5 
and  8  of  article  9  of  the  Constitution,  has  ref- 
erence to  the  public,  free  common  schools,  and 
clearly  means  the  free  school  system  which  has 
been  generally  adopted  in  this  country,  and  has 
specific  reference  to  the  district  schools  through- 
out the  state  established  for  the  training  and  in- 
struction of  the  youth  of  the  state  in  the  prima- 

Sand  elementary  branches  of  learning  below 
e  grade  or  rank  of  "academy,  seminary,  col- 
lege, university,  or  other  literary  or  scientific 
institution." 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  §  19.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6343-6345;  vol.  8,  p.  7795.] 

3.  Public  Lands  (5  148%,*  New  vol.  9,  Key 
No.  Series) — Sals — ' 'Tihbeb  Lands." 

State  lands  covered  with  timber  which  has 
been  previously  sold  by  the  state,  and  the  pur- 
chaser has  been  granted  a  fixed  period  in  which 
to  enter  upon  the  land  and  remove  the  timber, 
is  timber  land  within  the  meaning  of  sections 
1580  and  1599  of  the  Revised  Codes,  and  when 
sold  must  be  sold  subject  to  the  provisions  of 
section  1599. 

4.  Public  Lands  (|  148%,*  New  vol.  9,  Key 
No.  Series)— Sale  of  Stan  ding  Timber— 
Time  fob  Removal. 

Where  the  state  sells  the  timber  standing 
and  growing  on  a  tract  of  land,  and  grants  to 
the  purchaser  the  right  of  possession  for  the 
period  of  20  years  from  the  date  of  sale  for  the 
purpose  of  cutting  and  removing  the  timber, 
and  provides  that  all  timbers  that  remain  stand- 
ing on  the  land  at  the  expiration  of  the  twenty 
years  shall  belong  to  the  state,  a  subsequent  sale 
of  the  land  and  grant  of  the  fee  by  the  state 
conveys  to  the  purchaser  all  the  timber  that 
may  remain  standing  upon  the  land  at  the  ex- 
piration of  the  20-year  period,  and  the  purchas- 
er of  the  timber  has  no  further  right  after  the 
expiration  of  that  period  to  enter  upon  the 
land  or  remove  timber  and  has  no  further  right 
in  any  timber  on  such  land. 


6.  Wobdb  and  Phrases— "Public  Policy." 

The  public  policy  of  a  state  is  to  be  gath- 
ered from  its  public  history,  the  trend  of  its 
laws,  and  the  conduct  and  practice  of  its  pub- 
lic officials,  executive,  legislative  and  judicial, 
in  the  administration,  construction,  and  execu- 
tion of  its  laws  and  the  transaction  of  its  pub- 
lic business. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  5813,  5814;  vol.  8,  p. 
7773.] 

6.  Public  Lands  (§  148%,*  New  vol.  9,  Key 
No.  Series)— Disposal. 

No  public  policy  of  this  state  has  been  dis- 
closed to  the  court  which  is  contrary  or  runs 
counter  to  the  proposed  action  of  the  State 
Board  of  *Land  Commissioners  to  sell  state 
lands  whicb  have  been  leased  for  a  period  of 
20  years,  and  of  which  lease  there  is  still  11 
years  to  run. 

7.  Constitutional  Law  (§  73*)— Encboach- 
ment  on  Executive. 

The  question  as  to  whether  or  not  it  is 
expedient,  wise,  or  the  best  business  policy  for 
the  State  Board  of  Land  Commissioners  to  sell 
lands  in  fee  while  there  is  an  outstanding  lease 
on  the  same  and  which  lands  cannot  be  occu- 
pied by  the  purchaser  for  a  number  of  years 
after  the  sale  and  purchase,  is  a  matter  solely 
addressed  to  the  judgment  and  discretion  of  the 
bind  board  and  is  vested  in  them  by  the  Consti- 
tution and  statute,  and  is  not  a  question  that 
can  be  considered,  reviewed,  or  controlled  by 
the  courts. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §§  134-137;  Dec.  Dig.  f 
73.*] 

8.  Public  Lands  (5  148%,*  New  vol.  9,  Key 
No.  Series)— Sale— Poweb  of  State  Land 
Boabd. 

It  is  within  the  power  and  authority  of  the 
State  Land  Board  to  require  a  person,  com- 
pany, or  corporation  that  may  apply  to  pur- 
chase state  lands  to  enter  into  an  agreement  to 
bid  a  given  price  upon  such  lands  in  the  event 
they  are  offered  for  sale  as  a  condition  prece- 
dent to  advertising  such  lands  for  sale. 

9.  Public  Lands  (|  148%,*  New  vol.  9,  Key 
No.  Series)— Sale— Poweb  of  State  Land 
Boabd. 

Resolution  adopted  by  the  State  Land 
Board  in  this  case  and  agreement  required  of 
the  company  applying  to  purchase  the  lands  in 

Suestion  examined,  and  held,  that  it  was  within 
ae  power  and  authority  of  the  board  to  pass 
such  resolution  and  require  such  agreement, 
and  that  these  were  matters  addressed  solely  to 
the  judgment  and  discretion  of  the  board. 

(Additional  ByUobut  by  Editorial  Staff.) 

10.  Auctions  and  Auctioneers  (5  7*)  — 
"Auction." 

Though  an  auction  Is  defined  as  a  sale  by 
consecutive  bidding  intended  to  reach  the  high- 
est price  of  the  article  by  exciting  competition 
for  it,  property  may  be  sold  at  public  auction 
to  the  highest  bidder  and  for  the  maximum  pos- 
sible amount,  though  a  like  public  auction  un- 
der other  conditions  and  at  other  times  might 
bring  many  times  more,  and  consequently  a 
much  higher  maximum  possible  amount  (quot- 
ing 1  Words  &  Phrases,  p.  637). 

[Ed.  Note.— For  other  cases,  see  Auctions  and 
Auctioneers,  Dec.  Dig.  5  7.*] 

Original  action  In  this  court  by  Curtis  P. 
Pike  for  a  writ  of  prohibition  against  the 
State  Board  of  Land  Commissioners.  Alter- 
native writ  was  Issued,  and  a  hearing  was 
had.    Writ  quashed,  and  the  action  la  dis- 


•For  other  cum  im  same  topic  and  section  NUMBER  In  Dec.  Dig.  4k  Am.  Dig.  Key  No.  Series  A  Rep'r  Induct 


Digitized  by 


Google 


448 


113  PACIFIC 


REPORTER 


(Idaho 


missed.  Costs  awarded  In  favor  of  the  de- 
fendant. 

Jno.  F.  Nugent,  Frank  Martin,  T.  L.  Mar- 
tin, J.  T.  Pence,  W.  B.  Davidson,  F.  B.  Kin- 
jon,  and  J.  R.  Smead,  for  plaintiff.  D.  C. 
McDougail,  Atty.  Gen.,  and  J.  H.  Peterson 
and  O.  M.  Van  Duyn,  Asst.  Attys.  Gen.,  for 
State  Land  Board.  Richards  &  Haga,  Hugh 
B.  McElroy,  James  H.  Forney,  John  P.  Gray, 
and  James  E.  Bnbb,  amici  curiae. 


AILSHIE,  J.  T^ls  is  an  original  applica- 
tion filed  in  this  court  for  a  writ  of  prohibi- 
tion against  the  State  Board  of  Land  Com- 
missioners, whereby  the  plaintiff  seekB  to  re- 
strain and  prohibit  the  board  from  selling  a 
large  body  of  state  lands  situated  in  Latah 
and  Nez  Perce  counties,  comprising  an  aggre- 
gate area  of  23,938.18  acres.  These  lands 
.are  a  part  of  the  several  land  grants  made 
by  the  general  government  to  this  state  on 
its  admission  into  the  Union.  The  specific 
grants,  parts  of  which  go  to  make  up  the 
total  area  of  the  tracts- to  be  sold,  are  as  fol- 
lows: Scientific  schools,  state  penitentiary, 
state  normal  school,  charitable  institutions, 
agricultural  college,  and  insane  asylum. 

The  lands  proposed  to  be  sold  are  timber 
lands,  and  it  appears  that  in  1902  the  state 
sold  to  the  Potlatch  Lumber  Company,  or, 
rather,  to  its  predecessors  in  interest,  all  the 
timber  standing  and  growing  on  this  entire 
body  of  land,  and  issued  state  certificates  to 
the  purchaser  therefor,  conditioned  that  the 
purchaser,  or  his  successor  in  interest,  should 
have  a  period  of  20  years  from  the  date  of 
the  sale  in  which  to  remove  the  timber,  and 
that  all  the  timber  which  might  remain  on 
the  lands  at  the  expiration  of  that  period 
should  revert  to  the  state.  In  June,  1910, 
the  Potlatch  Lumber  Company  made  applica- 
tion to  the  State  Board  of  Land  Commission- 
ers to  purchase  these  lands,  and  asked  the 
board  to  have  the  land  appraised.  On  the 
30th  of  June  the  board,  after  considering  the 
matter,  passed  and  adopted  the  following 
resolution: 

"Whereas  the  Potlatch  Lumber  Company 
is  the  owner  of  the  timber  on  several  thou- 
sand acres  of  land,  the  fee  to  which  ,  still 
remains  in  the  state  of  Idaho;  and  whereas 
all  of  said  timber  was  heretofore  sold  to  said 
Potlatch  Lumber  Company  or  its  predeces- 
sors in  interest,  on  condition  that  said  timber 
should  be  removed  within  certain  specified 
terms  of  years,  and  that  all  timber  remain- 
ing on  the  land  after  the  expiration  of  said 
term  should  revert  to  and  become  the  proper- 
ty of  the  state  of  Idaho;  and  whereas  said 
Potlatch  Lumber  Company  has,  in  due  form, 
applied  to  purchase  the  fee  to  23,938.18  acres 
of  state  land  on  which  it  now  owns  the  tim- 
ber as  aforesaid,  to  the  end  that  they  be  not 
compelled  to  cut  the  timber  from  said  prem- 
ises in  the  limited  time  at  its  disposal  under 
its  timber  deeds;  and,  whereas  said  Potlatch 
Lumber  Company  has  appeared  before  this 


board  by  its  land  agent,  W.  D.  Humlston, 
and  has  made  argument  In  favor  of  said 
application  whereby  it  was  shown  to  the 
satisfaction  of  this  board  that  by  granting 
said  application,  the  forests  of  the  state 
would  be  conserved  and  the  watersheds  bet- 
ter protected,  the  income  of  our  wage-earners 
augmented,  the  transportation  facilities  of 
the  state  increased,  the  revenue  from  taxa- 
tion maintained,  and  the  largest  returns  to 
the  institutions  of  the  state  assured.  Now, 
therefore,  be  it  resolved,  that  the  lands  as 
specifically  referred  to  In  the  application  of 
the  said  Potlatch  Lumber  Company  be  forth- 
with appraised,  and  if  the  applicant  shall 
thereupon  execute  a  contract  of  purchase 
which  shall  recite  its  intent  to  bid  on  all  of 
said  land  not  less  than  its  appraised  value, 
and  that  in  the  event  of  being  the  success- 
ful bidder  it  shall  and  will  carry  through  all 
payments  of  principal  and  interest  to  final 
payment  or  cause  such  payment  to  be  made ; 
said  land  shall  be  advertised  and  sold  to 
the  highest  bidder  in  accordance  with  law, 
and  that  If  the  said  Potlatch  Lumber  Com- 
pany is  the  highest  bidder  when  said  lands 
are  sold,  the  deeds  of  the  state  to  said  lands 
shall  specifically  set  forth  the  intent  of  the 
state  to  release  all  its  right,  title  and  claim 
in  and  to  any  and  all  timber  standing,  lying 
and  being  on  said  lands  at  the  expiration  of 
the  term  given  under  the  original  timber 
deeds  to  the  said  Potlatch  Lumber  Company 
or  its  predecessors  In  interest  or  for  the 
removal  of  the  timber  from  lands  covered  by 
the  application  above  referred  to." 

Pursuant  to  the  foregoing  resolution,  the 
Land  Board  sent  out  its  appraiser  who  ap- 
praised this  entire  body  of  land  at  an  aver- 
age valuation  of  $10.58  per  acre.  After  the 
appraisement  was  made,  the  board  required 
the  company,  or  its  agent,  to  enter  into  a 
contract  whereby  it  agreed  to  bid  on  this 
tract  of  land  the  full  amount  of  the  apprais- 
ed valuation  thereof,  as  a  condition  prece- 
dent to  advertising  the  same  for  sale  at  pub- 
lic auction,  and  also  required  the  company  to 
make  certain  concessions  with  reference  to 
relinquishing  the  company's  right  of  posses- 
sion to  all  lands  from  which  it  might  remove 
the  timber  prior  to  the  expiration  of  the  20- 
year  period.  The  company  through  its  agent 
accordingly  entered  into  the  following  agree- 
ment which  was  filed  with  the  board: 

"Memorandum  of  agreement  made  and  en- 
tered into  this  22d  day  of  December,  1910, 
by  W.  D.  Humlston.  first  party,  with  the 
state  of  Idaho,  second  party,  witnesseth: 
That,  whereas,  the  Potlatch  Lumber  Compa- 
ny did  apply  to  the  state  of  Idaho  to  pur- 
chase the  fee  of  24,096.16  acres  of  the  state 
lands  Including  the  timber  standing,  lying  or 
being  thereon  at  the  expiration  of  20  years 
from  the  dates  of  the  deeds  respectively  made 
for  the  timber  thereon,  which  said  applica- 
tion was  made  in  due  form ;  and,  whereas, 
the  State  Board  of  Land  Commissioners  or- 
dered that  the  said  property  be  appraised 
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and  sold  at  Moscow,  and  Lewiston,  Idaho, 
respectively,  and  that  if  the  Potlatch  Lum- 
ber Company  should  thereupon  execute  a 
contract  of  purchase,  which  would  recite  its 
intent  to  hid  on  all  of  said  property  not  less 
than  its  value  as  shown  by  such  appraisal 
and  that  in  the  event  of  being  the  successful 
bidder  it  should  and  would  carry  through  all 
payments  of  principal  and  Interest  to  final 
payment,  or  cause  such  payments  to  be  made, 
said  lands  should  be  advertised  and  sold  to 
the  highest  bidder  in  accordance  with  law, 
and  further  ordered  that  if  the  Potlatch 
Lumber  Company  was  the  highest  bidder 
when  said  lands  were  sold,  the  deeds  of  the 
state  to  said  lands  should  specifically  set 
forth  the  intent  of  the  state  to  relinquish  all 
of  its  right,  title,  and  claim  in  and  to  any 
and  all  timber  standing,  lying,  and  being  on 
said  lands  at  the  expiration  of  the  term  giv- 
en under  the  original  timber  deeds  to  the 
Potlatch  Lumber  Company  or  its  predeces- 
sors in  interest  for  the  removal  of  the  tim- 
ber from  the  lands  covered  by  the  applica- 
tion above  referred  to;  and,  whereas,  the 
sale  of  such  thereof  as  is  situated  in  the 
county  of  Latah,  state  of  Idaho,  has  been  fix- 
ed for  the  28th  day  of  December,  1910,  and 
such  thereof  as  is  within  the  county  of  Nez 
Perce,  state  of  Idaho,  has  been  fixed  for  the 
29th  day  of  December,  1910:  Now,  there- 
fore, in  consideration  of  the  premises  and 
In  the  event  the  said  first  party  shall  become 
the  purchaser  of  such  property  upon  such 
sale,  and  that  second  party  shall  cause  to  be 
made  and  executed  unto  the  first  party,  his 
successors  or  assigns,  a  deed  conveying  said 
property  in  fee  simple,  together  with  all  the 
right,  title,  and  claim  of  the  state  of  Idaho, 
in  and  to  any  and  all  timber  standing,  lying, 
or  being  on  said  described  lands  at  the  ex- 
piration of  the  term  given  under  the  original 
timber  deeds  for  said  lands  for  the  removal 
of  the  timber  from  the  land  so  appraised,  the 
said  first  party  hereby  agrees  that  he  will 
bid  at  the  sale  of  said  property  so  appraised 
and  to  be  advertised  for  sale,  not  less  than 
$10  per  acre,  and  not  less  than  the  appraised 
value  of  the  property  to  be  sold,  and  In  the 
event  of  becoming  the  purchaser  of  any  or 
all  of  said  property  that  he  will  cause  to  be 
made  all  payments  of  both  principal  and  in- 
terest covered  by  such  bid  or  bids  and  as  set 
forth  in  the  certificate  of  sale  to  be  issued 
therefor  to  first  party,  and  will  cause  Pot- 
latch Lumber  Company  to  release  to  the  sec- 
ond party  within  one  year  after  the  comple- 
tion of  logging  operations  on  and  over  any 
lands  the  timber  on  which  is  now  owned  by 
Potlatch  Lumber  Company,  and  the  fee  to 
which  is  still  in  said  state,  and  which  is  not 
embraced  in  such  application  or  any  legal 
subdivision  thereof,  all  the  right,  title,  and 
Interest  of  Potlatch  Lumber  Company  in  and 
to  any  and  all  timber  of  every  kind  and  va- 
riety remaining  on  said  land,  together  with 
the  .right  of  occupancy  thereof  by  said  Lum- 
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ber  Company,  reserving  only  to  said  company, 
Its  successors  and  assigns,  the  right  to  build, 
maintain,  and  operate  logging  roads  and 
spurs  over  and  across  the  same  for  transport- 
ing timber  and  supplies,  together  with  the 
land  on  which  logging  camps  are  now  situate 
and  necessary  for  the  convenient  use  thereof 
as  well  as  the  right  to  locate  and  operate 
other  camps  at  other  necessary  or  conveni- 
ent places  thereon  from  time  to  time." 

The  complaint  alleges  that  a  large  part  of 
this  land  Is  worth  a  great  deal  more  than 
the  appraised  value,  and  that  much  of  It  is 
worth  from  $25  to  $75  per  acre.  Paragraph 
12  of  the  complaint  alleges  that  the  petition- 
er is  informed  and  believes,  and  therefore  al- 
leges, that  the  board  and  the  members  there- 
of have  secretly  agreed  with  the  Potlatch 
Lumber  Company  to  sell,  grant,  and  convey 
to  the  company,  to  the  exclusion  of  all  other 
persons,  "under  the  guise  of  said  pretended 
auction,  the  said  lands  hereinbefore  describ- 
ed, and  to  include  in  the  deeds  of  said  lands 
to  said  company  a  clause  whereby  all  timber 
standing,  growing,  or  being  on  said  lands  at 
the  expiration  of  the  leases  of  said  company 
on  the  same,  hereinbefore  fully  set  out,  shall 
be  released  to  and  become  the  property  of 
the  said  Potlatch  Lumber  Company,  thus 
causing  great  loss  to  the  state  of  Idaho  and 
the  taxpayers  and  citizens  thereof;  that  petl-  x 
tloner  Is  advised  and  believes,  and  therefore 
alleges,  that  the  said  contemplated  and  threat- 
ened action  of  said  board  is  in  violation  of 
and  contrary  to  the  laws  of  the  state  of 
Idaho,  and  of  the  provisions  of  sections  4, 
7,  and  8  of  article  9  of  the  Constitution  of 
the  state  of  Idaho." 

At  the  hearing  of  this  matter,  the  Attor- 
ney General  produced  copies  of  the  records 
of  the  proceedings  of  the  Land  Board,  and 
subsequently  the  attorneys  for  the  petitioner 
filed  a  statement  to  the  effect  that  at  the 
time  of  the  commencement  of  this  action  the 
record  had  not  been  extended,  and  that  they 
consequently  had  no  sufllcieht  knowledge  or 
Information  as  to  what  the  real  facts  were, 
and  hence  the  foregoing  allegation.  "That  it 
is  not  now  the  Intention  of  the  petitioner  to 
offer  any  evidence  in  this  matter  In  proof  of 
paragraph  12  of  his  said  petition,  or  any 
part  thereof,  other  than  the  records,  files 
and  agreements  in  regard  to  said  matter,  ap- 
pearing in  the  office  of  the  said  defendant 
board,  which  will  tend  to  show  that  the  de- 
fendant board,  or  any  of  its  members,  had 
agreed  with  the  Potlatch  Lumber  Company, 
or  any  other  person,  to  reject  any  bid  which 
might  be  made,  which  was  higher  than  the 
bid  of  said  Potlatch  Lumber  Company,  or  to 
do  anything  to  prevent  any  person  from  bid- 
ding at  Bald  proposed  sale,  or  to  sell  the 
lands  therein  described  to  the  said  Potlatch 
Lumber  Company,  In  case  there  should  be  a 
higher  bidder  at  such  sale  for  the  same." 
The  foregoing  statement  Is  followed  by  the 
statement  that  the  petitioner  will  rely  on  the 
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record  and  files  of  the  Land  Board  to  show 
that  the  proposed  sale  was  not  In  accordance 
with  the  requirements  of  the  law. 

It  is  further  alleged  by  the  petitioner  that 
by  reason  of  the  possession  of  the  lands  by 
the  Potlatch  Lumber  Company  under  their 
leases,  and  on  account  of  the  fact  that  the 
lands  are  now  heavily  timbered  and  that 
none  of  the  timber  has  been  removed  there- 
from, the  lands  are  not  and  will  not  be  at 
the  date  of  the  sale  "desirable  for  purchase 
by  any  other  person  or  persons  than  the  Pot- 
latch  Lumber  Company;  that  said  company's 
right  of  possession  of  said  lands  until  the 
year  1922  makes  It  impossible  for  any  other 
person  than  the  said  company,  or  its  repre- 
sentatives, to  become  purchasers  of  said 
lands  with  any  degree  of  benefit  to  them- 
selves; that,  therefore,  all  persons  other 
than  the  company,  or  its  representatives,  will 
be  precluded  from  offering  bids  at  said  pre- 
tended auction,  and  said  lands  will  be  sold 
to  said  company  at  the  appraised  value 
thereof." 

The  questions  raised  are:  (1)  Does  the  pro- 
hibition contained  in  section  8,  art  9,  of  the 
Constitution  against  selling  more  than  "twen- 
ty-five sections  of  school  land"  in  any  one 
year  apply  only  to  sections  16  and  86,  grant- 
ed for  the  use  of  the  public  common  schools, 
or  does  it  include  all  lands  granted  to  the 
state  by  the  general  government  for  "educa- 
tional, purposes"  of  all  kinds?  (2)  Are  the 
lands  Involved  in  this  case  "timber  lands" 
within  the  meaning  of  sections  1580  and 
1599,  Rev.  Codes,  and  was  the  notice  of  sale 
sufficient  under  the  requirements  of  those 
sections?  (3)  Is  the  proposed  sale  contrary 
to  the  public  policy  of  the  state?  (4)  Can 
the  State  Land  Board  constitutionally  sell 
state  lands  during  the  term  of  a  lease  of  the 
same  lands  and  during  a  period  for  which 
the  right  of  occupation  and  possession  is  In 
a  lessee  or  grantee  of  the  state?  We  will 
consider  these  questions  in  the  order  in  which 
they  are  presented. 

1.  Article  9  of  the  Constitution  deals  with 
the  subject  of  "Education  and  School  Lands.'' 
At  the  time  of  the  adoption  of  the  Constitu- 
tion there  had  been  granted  to  the  territory 
72  sections  of  land  for  university  purposes. 
By  section  1946  of  the  Revised  Statutes  of 
the  United  States,  Congress  had  also  provid- 
ed that  sections  16  and  36  in  each  township 
within  the  territories  of  New  Mexico,  Utah, 
Colorado,  Dakota,  Arizona,  Idaho,  Montana, 
and  Wyoming  should  be  "reserved  for  the 
purpose  of  being  applied  to  schools  in  the 
several  territories  herein  named,  and  in  the 
states  and  territories  hereafter  to  be  erected 
out  of  the  same."  So  it  will  be  seen  that  at 
the  time  of  the  constitutional  convention  the 
territory  really  had  been  granted  no  lands 
excepting  the  72  sections  for  university  pur- 
poses and  sections  16  and  36  known  as 
"school  sections."  While  the  convention  evi- 
dently anticipated  that  Congress  would  make 


to  the  new  state  upon  its  admission  grants 
of  public  lands  similar  to  those  prevlousl> 
made  to  other  western  states,  still  they  had 
no  positive  assurance  of  anything  other  than 
the  grants  already  made.  We  have  examined 
the  debates  which  took  place  in  the  conven- 
tion at  the  time  of  the  adoption  of  the  sev- 
eral sections  of  article  9,  and  we  find  that 
the  chief  discussion  was  directed  to  the  sub- 
ject of  "school  lands,"  and  it  Is  evident  that 
the  school  lands  meant  and  referred  to 
throughout  these  debates  were  sections  16 
and  36.  Numerous  propositions  were  sub- 
mitted with  reference  to  the  powers  of  the 
state  to  sell  or  lease  these  lands.  A  large 
number  of  the  members  of  the  convention 
were  absolutely  opposed  to  ever  selling  these 
lands  but  favored  holding  them  in  perpetuity 
and  leasing  them  for  the  benefit  of  the  com- 
mon schools.  Others  favored  their  speedy 
sale.  The  result  of  the  debates  on  this  sub- 
ject was  a  compromise  as  is  embodied  in  sec- 
tion 8,  whereby  sales  were  limited  to  twenty- 
five  sections  each  year  and  to  subdivisions  of 
not  exceeding  160  acres  to  any  one  individ- 
ual, company  or  corporation.  Mr.  MeCon- 
nell,  who  was  one  of  our  first  United  States 
senators  after  the  admission  of  the  state, 
and  who  was  also  afterward  Governor  of  the 
state,  debated  this  question  at  some  length 
and  proposed  amendments,  some  of  which 
were  finally  adopted  and  are  now  a  part  of 
section  8,  art.  9.  Judging  from  his  discus- 
sion of  the  subject  and  the  questions  which 
were  asked  him,  and  the  answers  given,  it 
appears  very  clearly  that  he  and  some,  if 
not  all,  of  his  associates  in  the  convention 
understood  the  words  "school  lands,"  as  used 
in  the  proviso  to  section  8,  to  refer  merely  to 
sections  16  and  36.  In  speaking  of  the  lim- 
itation of  the  amount  to  be  sold  annually,  he 
Insisted  that  it  should  only  apply  to  sections 
16  and  86,  and  said:  "It  would  not  be  the 
object  of  this  convention  to  restrict  the  en- 
tire lands  of  this  territory  to  twenty-five  sec- 
tions." 

Again,  In  course  of  the  debates  on  the 
amendment  to  section  8,  art  9,  Gov.  McCon- 
nell  said:  "Now  this  refers  to  school  lands — 
this  entire  section.  We  have  other  lands, 
and  will  have  large  quantities  of  school  lands 
provided  for  educational  purposes,  and  I 
think  in  this  section  we  should  not  lose  sight 
of  them.  There  should  be  as  well  a  similar 
limitation  placed  upon  university  lands,  and 
there  will  be  doubtless  some  lands  donated 
to  this  state  for  agricultural  purposes,  and 
there  Is  no  provision  as  to  their  protection  or 
how  they  shall  be  sold,  no  limitation  as  to 
condition  or  quantity  or  time  at  which  they 
shall  be  sold,  and  I  don't  think  we  should 
lose  sight  of  those."  In  answer  to  a  ques- 
tion propounded  by  Mr.  Mayhew  if  his 
amendment  would  refer  to  university  lands 
or  any  other  lands,  Mr.  McConnell  said,  "It 
limits  it  to  school  lands." 

In  considering  the  question  as  to  whether 
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the  words  "school  lands,"  as  embodied  in  the 
last  sentence  of  section  8,  refers  only  to  sec- 
tions 16  and  36  or  to  all  lands  granted  to 
the  state  for  educational  purposes,  it  is  well 
to  briefly  notice  some  of  the  preceding  provi- 
sions of  the  same  article.  By  section  1  of 
article  9  the  Constitution  guarantees  a  "sys- 
tem of  public,  free  common  schools."  There 
can  be  no  doubt  but  that  the  "public,  free 
common  schools"  here  mentioned  means  the 
free  school  system  which  has  oeen  generally 
adopted  in  this  country,  and  had  specific  ref- 
erence to  the  district  schools  throughout  the 
state  established  for  the  training  and  in- 
struction of  the  youth  of  the  state  in  the 
primary  and  elementary  branches  of  learn- 
ing. 

Passing  to  section  2  of  the  same  article,  it 
is  provided  that  "the  general  supervision  of 
the  public  schools  of  the  state  shall  be  vest* 
ed  in  a  board  of  education,"  etc.  "The  public 
schools"  referred  to  in  this  section  were  evi- 
dently the  same  as  were  provided  for  in  sec- 
tion 1,  and  meant  the  "public,  free  common 
schools."  Section  3  provides  that  "the  public 
school  fund  of  the  state  shall  forever  remain 
Inviolate  and  Intact,"  etc.  The  words  "pub- 
lic school,"  as  used  in  this  section,  was  fol- 
lowing up  the  provisions  of  sections  1  and  2, 
and  undoubtedly  referred  again  to  the  "pub- 
lic, free  common  schools."  The  words  "pub- 
lic school"  are  again  used  in  section  4  in  de- 
fining what  should  constitute  "the  public 
school  fund  of  the  state."  When  we  come  to 
examine  section  5  of  this  article,  we  find  ex- 
plicit language  employed  showing  clearly 
that  the  framers  of  the  Constitution  in  the 
use  of  the  word  "school"  in  that  and  the  pre- 
ceding sections  bad  not  intended  to  include 
institutions  of  higher  learning  than  the  free 
common  schools.  In  this  latter  section,  they 
were  providing  against  the  use  of  any  of  the 
public  funds  in  aid  of  any  church  or  sectarian 
or  religious  society,  or  for  any  religious  pur- 
Jose,  "to  help  support  or  sustain  any  school, 
academy,  seminary,  college,  university,  or  oth- 
er literary  or  scientific  institution,"  etc.  It 
will  be  observed  that  the  framers  of  the  Con- 
stitution had  not  anticipated  that  the  word 
"school"  Included  "academy,  seminary,  col- 
lege, university,  and  scientific  institutions," 
and  so  they  enumerated  all  these  different 
grades  of  institutions  and  branches  of  learn- 
ing which  rank  above  the  common  schools. 
And  it  so  happens  that  these  institutions  of 
learning  ranking  higher  than  the  common 
school,  and  enumerated  in  section  5,  are  the 
specific  institutions  of  learning  to  which  Con- 
gress subsequently,  upon  the  admission  of 
the  state,  made  sundry  land  grants  "for  ed- 
ucational purposes."  By  section  6  the  fram- 
ers of  the  Constitution  became  somewhat 
more  general,  and  there  provided  that  "no 
religious  test  or  qualification  shall  ever  be 
required  of  any  person  as  a  condition  of  ad- 
mission into  any  public  educational  Institu- 
tion of  the  state,  either  as  a  teacher  or  a 


student,"  etc.  By  the  next  sentence  Of  the 
same  section,  it  is  provided  that  "no  sec- 
tarian or  religious  tenets  or  doctrines  shall 
ever  be  taught  In  the  public  schools,  nor 
shall  any  distinction  or  classification  of 
pupils  be  made  on  account  of  race  or  color.'* 
By  this  section  tbey  evidently  intended  to 
cover  not  only  "the  public  schools,"  but  aleo 
all  "public  educational  Institutions  of  the 
state." 

It  will  be  seen  that  the  first  five  sections 
of  this  article  are  dealing  with  the  "public, 
free  common  schools,"  while  section  6  not 
only  deals  with  the  "public  schools,"  but  al- 
so with  all  "public  educational  Institutions 
of  the  state." 

Section  7  takes  up  an  entirely  different 
subject.  It  provides  for  a  State  Board  of 
Land  Commissioners,  and  designates  the  offi- 
cers who  shall  constitute  this  board.  This 
brings  us  to  section  8  which  reads  as  follows: 
"It  shall  be  the  duty  of  the  State  Board  of 
Land  Commissioners  to  provide  for  the  lo- 
cation, protection,  sale  or  rental  of  all  the 
lands  heretofore,  or  which  may  hereafter  be, 
granted  to  the  state  by  the  general  govern- 
ment, under  such  regulations  as  may  be  pre- 
scribed by  law,  and  in  such  manner  as  will 
secure  the  maximum  possible  amount  there- 
for: Provided,  That  no  school  lands  shall  be 
sold  for  less  than  ten  (10)  dollars  per  acre. 
No  law  shall  ever  be  passed  by  the  Legisla- 
ture granting  any  privileges  to  persons  who 
may  have  settled  upon  any  such  public 
lands,  subsequent  to  the  survey  thereof  by 
the  general  go veriment,  by  which  the  amount 
to  be  derived  by  the  sale,  or  other  disposition 
of  such  lands,  shall  be  diminished,  directly 
or  indirectly.  The  Legislature  shall,  at  the 
earliest  practicable  period,  provide  by  law 
that  the  general  grants  of  land  made  by  Con- 
gress to  the  state  shall  be  judiciously  located 
and  carefully  preserved  and  held  in  trust, 
subject  to  disposal  at  public  auction  for  the 
use  and  benefit  of  the  respective  objects  for 
which  said  grants  of  lands  were  made,  and 
the  Legislature  shall  provide  for  the  sale  of 
said  lands  from  time  to  time  and  for  the  sale 
of  timber  on  all  state  lands  and  for  the  faith- 
ful application  of  the  proceeds  thereof  in 
accordance  with  the  terms  of  said  grants: 
Provided,  that  not  to  exceed  twenty-five  sec- 
tions of  school  lands  shall  be  sold  in  any  one 
year,  and  to  be  sold  in  subdivisions  of  not  to 
exceed  one  hundred  and  sixty  (160)  acres  to 
any  one  Individual,  company  or  corporation." 

It  will  be  observed  that  section  8  is  general 
in  its  provisions  and  has  reference  to  "all 
the  lands  heretofore  or  which  may  hereafter 
be  granted  to  the  state  by  the  general  gov- 
ernment." The  power  of  location,  protection, 
sale,  and  rental  of  these  lands  Is  vested  in 
the  State  Board  of  Land  Commissioners.  It 
will  be  noticed  that  the  closing  proviso  of 
section  8  is  "that  not  to  exceed  twenty-five 
sections  of  school  lands  shall  be  sold  in  any 
one  year,  and  to  be  sold  in  subdivisions  of 
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not  to  exceed  one  hundred  and  sixty  acres  to 
any  one  Individual,  company  or  corporation." 
There  is  nothing  contained  in  this  section  or 
the  language  employed  which  Indicates  that 
the  framers  intended  to  use  the  word 
^school"  and  the  words  "school  lands"  in  any 
different  sense  here  than  that  in  which  they 
had  employed  the  same  words  in  the  pre- 
ceding sections  of  the  same  article.  If  the; 
employed  the  word  "school"  in  this  proviso 
in  the  same  sense  in  which  they  had  used 
it  in  section  5,  it  is  at  once  clear  that  they 
did  not  intend  to  Include  within  the  meaning 
and  purview  of  that  word  "academy,  semi- 
nary, college,  university,  or  other  literary  or 
scientific  institutions."  If  used  In  the  same 
sense  in  which  it  is  employed  in  section  5, 
and,  indeed,  In  all  the  preceding  sections  of 
the  same  article,  they  clearly  intended  to 
mean  only  the  "public,  free  common  schools." 
It  would  therefore  follow  that  by  the  words 
"school  lands"  as  here  employed  by  the  fram- 
ers of  the  Constitution  they  meant  sections 
16  and  36  which  had  previously  been  grant- 
ed to  the  territory  for  the  use  of  the  common 
schools.  This  view  is  reinforced  by  the  pro- 
visions of  section  10  of  the  same  article, 
wherein  they  were  dealing  specifically  with 
the  university,  and  it  will  be  there  noted  that 
they  did  not  consider  that  university  lands 
were  included  within  the  terms  "school 
lands,"  and  that  while  they  intended  to  lim- 
it tjie  number  of  acres  of  university  lands 
that  might  be  sold  to  any  one  person,  com- 
pany or  corporation,  they  did  not  desire  to 
limit  the  number  of  acres  that  might  be  sold 
in  any  one  year,  and  so  they  left  out  the 
limitation  as  to  the  amount  of  land  that 
might  be  sold  in  any  one  year,  In  writing 
section  10,  but  repeated  the  limitation  as  to 
the  number  of  acres  that  might  be  sold  to 
any  one  person. 

Again  reverting  to  section  3,  It  appears 
that  what  is  designated  as  the  "public  school 
fund  of  the  state"  is  required  to  be  "distrib- 
uted among  the  several  counties  and  school 
districts  of  the  state  in  such  a  manner  as 
may  be  prescribed  by  law."  Now,  school  dis- 
tricts are  established  only  for  the  public 
common  schools,  and  when  the  words  "school 
district"  are  used,  they  at  once  Imply  the 
free,  common  schools,  and  no  one  thinks  of  a 
college,  university,  or  normal  school  In  con- 
nection with  the  term  "school  district."  The 
word  "school"  as  used  in  other  Constitu- 
tions and  statutory  enactments  has  been  fre- 
quently defined  by  the  courts,  and  it  has  al- 
most uniformly  been  held  to  refer  to  the  pub- 
lic, common  schools  generally  established 
throughout  the  United  States,  and  usually 
referred  to  as  the  "common  schools"  of  the 
country.  See  Llchtentag  v.  Tax  Collector  of 
1st  Dlst  et  al.,  46  I.a.  Ann.  572,  15  South. 
176 ;  Commonwealth  v.  Conn.  Valley  St.  Ry. 
Co.,  196  Mass.  309,  82  N.  E.  19 ;  In  re  Town- 
send.  195  N.  Y.  214,  88  N.  E.  41.  22  L.  R. 
A  (N.  S.)  194;  Gordon  v.  Comes,  47  N.  T. 


608,  616 ;  Merrick  v.  Inhabitant*  of  Amherst, 
12  Allen  (Mass.)  500;  Chegaray  v.  Mayor, 
etc.,  of  N.  T.,  13  N.  T.  220. 

2.  It  appears  that  in  this  case  the  notic- 
es of  sale  provide  for  a  payment  to  be  made 
at  the  date  of  sale  and  the  balance  to  be  paid 
in  16  equal  annual  installments.  It  Is  con- 
tended by  the  plaintiff  that  the  notice  of  sale 
was  not  in  conformity  with  the  statute,  ^for 
the  reason  that  under  the  provisions  of  sec- 
tion 1580,  Rev.  Codes,  "timber  lands  and 
lands  chiefly  valuable  for  timber"  must  be 
sold  for  "cash  on  the  day  of  sale,"  and  that 
under  this  provision  a  notice- of  sale  provid- 
ing for  16  annual  installments  would  be  In- 
valid, while  under  section  1599,  Rev.  Codes, 
it  is  provided  that  "timber  and  timber  lands 
belonging  to  the  state  of  Idaho  may  be  sold 
by  the  State  Board  of  Land  Commissioners, 
at  their  option,  upon  payment  of  installments 
of  the  purchase  price  thereof  as  follows: 
Twenty  per  cent  of  the  purchase  price  there- 
of must  be  paid  at  the  time  of  purchase,  and 
the  balance  of  Buch  price  in  from  ten  to 
twenty  equal  annual  installments,  with  an- 
nual interest  thereon  at  the  rate  of  six  per 
cent  per  annum  payable  in  advance;  the 
number  of  installments  to  be  fixed  by  the 
State  Board  of  Land  Commissioners  at  the 
time  of  purchase."  It  Is  Insisted  by  the 
plaintiff  that  under  this  latter  statute  the 
notice  would  be  invalid,  and  that  consequent- 
ly no  legal  notice  was  ever  given.  It  is  con- 
tended, on  the  other  hand,  by  counsel  who 
appear  as  amlci  curiae,  that  these  lands  are 
not  "timber  lands"  within  the  meaning  of 
either  of  the  foregoing  sections,  for  the  rea- 
son that  the  timber  has  already  been  sold 
and  disposed  of,  and  that  the  state  has  no 
further  timber  thereon,  and  that  the  lands 
when  stripped  of  the  timber  will  be  useful 
only.  If  at  all.  for  either  grazing  or  agricul- 
ture. We  cannot  accept  this  line  of  reason- 
ing. These  lands  are  covered  with  a  heavy 
growth  of  saw  timber,  and  while  the  timber 
has  been  sold  by  the  state,  it  still  stands  on 
the  land,  and  the  state  has  a  reversionary 
right  in  the  timber  itself  to  the  extent  of  all 
that  may  remain  standing  at  the  expiration  of 
20  years  from  the  date  of  the  sale  of  the  tim- 
ber. Such  timber  as  remains  standing  at  the 
expiration  of  that  date  will  be  a  part  of  the 
real  estate  and  will  pass  by  conveyance  of 
the  fee.  This  has  been  held  so  repeatedly 
and  by  courts  of  such  high  standing  that  we 
do  not  think  it  merits  further  discussion  or 
consideration.  See  the  following  authorities: 
Strasson  v.  Montgomery,  32  Wis.  52;  Pease 
v.  Gibson.  6  Me.  81 ;  Webber  v.  Proctor,  89 
Me.  404.  36  Atl.  631 ;  Morgan  v.  Perkins,  94 
Ga.  353,  21  S.  E.  574;  Lehtonen  v.  Marys- 
ville  Water  ft  Power  Co.,  50  Wash.  359,  97 
Pac.  292;  Saltonstall  v.  Little,  90  Pa.  422, 
35  Am.  Rep.  683;  Ford  Lumber  ft  Mfg.  Co. 
v.  Cress,  132  Ky.  317,  116  S.  W.  710. 

There  is  no  doubt  in  our  minds  but  that 
the  lands  proposed  to  be  sold  are  timber 
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lands  within  the  meaning  of  both  sections 
1580  and  1599,  Rev.  Codes.  Counsel  seem  to 
he  in  doubt  as  to  which  of  these  sections  is 
applicable  at  the  present  time  on  the  subject 
of  sales  for  cash  and  Installments  on  timber 
lands.  There  Is  a  direct  conflict  between  the 
two  sections,  and  in  that  view  of  the  case 
we  hold  that  the  latter  section  (1599),  pre- 
vails. Section  1580  was  adopted  in  1905 
(Sess.  Laws  1905,  p.  131,  |  29).  Section  1599 
was  enacted  two  years  later  (Sess.  Laws  1907, 
p.  193,  {  1).  It  is  true  that  both  of  these  sec- 
tions of  the  statute  were  again  re-enacted 
and  adopted  at  the  same  time  in  the  Revised 
Codes  at  the  1909  session  of  the  Legislature. 
Notwithstanding  that  fact,  we  take  notice  of 
times  and  conditions  under  which  the  two 
statutes  were  originally  adopted,  and  it  thus 
appears  clearly  that  section  1599  was  intend- 
ed to  supplement  and  supplant  the  provisions 
of  section  1580  with  reference  to  authorizing 
the  sale  of  timber  and  timber  lands  on  pay- 
ment of  Installments  instead  of  requiring  all 
cash  to  be  paid  at  the  time  of  the  sale.  In 
fact,  this  view  is  clearly  enunciated  In  sec- 
tion 1603,  which  is  the  last  section  of  article 
2,  tit.  9,  in  which  section  1599  is  to  be  found. 

It  Is  next  contended  by  counsel,  who  ap- 
pear as  amid  curiae,  that  the  defect  in  the 
notice  of  sale  cannot  avoid  or  invalidate  the 
sale  so  far  as  the  state  Is  concerned.  In 
view  of  the  fact  that  section  1599  authorizes 
the  Land  Board  to  sell  such  lands  for  20  per 
cent  cash  and  the  balance  in  installments  of 
from  10  to  20  years,  as  may  be  fixed  by  the 
board,  we  fail  to  see  hpw  the  notice  given 
In  this  case  would  avoid  or  invalidate  the 
sale  in  the  event  bidders  appear  and  submit 
bids  and  are  willing  to  comply  with  the 
terms  of  the  statute.  The  state  could  not 
suffer.  It  is  probable  that  if  the  notice  does 
not  clearly  state  the  terms  on  which  the 
sale  will  be  made  that  a  purchaser  would 
not  be  bound  by  a  bid,  but  that  is  a  ques- 
tion which  does  not  confront  us  in  this  case. 
It  is  true  that  notices  should  in  all  cases 
conform  to  the  statute  and  the  order  of  the 
board,  but  we  cannot  see  how  the  defect  in 
this  case  would  afford  grounds  for  restrain- 
ing the  sale. 

3.  It  is  next  contended  that  the  proposed 
sale  Is  contrary  to  the  public  policy  of  the 
state.  It  is  said  by  counsel  for  plalntltT  in 
their  brief  that  "on  the  grounds  of  public 
policy  this  sale  should  be  held  invalid  unless 
It  is  such  as  Is  clearly  authorized  by  the 
Constitution  and  statutes  of  the  state.  The 
state  lands  have  never  been  classified,  and 
while  it  may  be  true  that  the  lands  involved 
in  this  sale  are  worthless  for  agricultural 
purposes  and  perhaps  of  small  value  for 
grazing  purposes,  they  are  useful  for  the 
purpose  of  protecting  the  watersheds  of  the 
state  and  conserving  the  water  supply  for 
the  irrigation  of  the  arid  agricultural  por- 
tions, and,  further,  as  there  is  no  classifica- 
tion of  our  state  lands  by  legislation  or  oth- 
erwise, if  the  state  board  can  dispose  of 


several  thousand  acres  of  these  lands,  ap- 
parently worthless  for  agricultural  purposes, 
there  is  nothing  to  prevent  the  board,  as  a 
matter  of  law,  disposing  of  many  thousands 
of  our  agricultural  lands  to  any  corporation 
that  wishes  to  buy,  and  to  assist  in  the  ac- 
complishment of  this  purpose,  the  individual 
or  corporations  desiring  to  so  purchase  a 
large  body  might  first  lease  the  agricultural 
lands  for  five  years,  as  the  statute  provides 
for  that  length  of  time,  and  then  at  once  ask 
to  have  them  sold  and,  by  the  advantage 
gained  by  the  lease,  crowd  out  competition 
and  become  the  purchaser  at  the  sale."  As 
a  matter  of  policy  and  business  expediency 
this  argument  might  appeal  to  the  board, 
but  it  cannot  be  considered  by  the  court. 
In  the  first  place,  the  Constitution  vests  the 
control,  management  and  disposition  of  state 
lands  In  the  State  Board  of  Land  Commis- 
sioners. Section  8,  art.  9.  They  are,  as  it 
were,  the  trustees  or  business  managers  for 
the  state  in  handling  these  lands,  and  on 
matters  of  policy,  expediency  and  the  busi- 
ness interest  of  the  state,  they  are  the  sole 
and  exclusive  judges  so  long  as  they  do  not 
run  counter  to  the  provisions  of  the  Consti- 
tution or  statute.  Counsel  fail  to  call  our 
attention  to  any  established  public  policy  in 
this  state  which  runs  counter  to  the  course 
pursued  by  the  board.  Indeed,  all  of  our 
statutes  since  statehood  have  authorized  the 
sale  and  leasing  of  state  lands,  and  it  has 
been  the  uniform  policy  apparently  of  the 
various  land  boards  from  time  to  time  to 
lease  state  lands  and  to  sell  timber  from  stat# 
lands  and  to  sell  the  lands  in  fee,  whether 
they  be  leased  or  not  leased.  The  public 
policy  of  the  state  is  gathered  from  Its  public 
history,  the  trend  of  its  laws  and  the  conduct 
and  practice  of  its  public  officials,  legisla- 
tive, executive  and  judicial,  in  the  adminis- 
tration, construction  and  execution  thereof. 
32  Cyc.  1251.  If  these  things  are  to  be  con- 
sulted, the  transaction  here  proposed  is  more 
in  consonance  with  the  public  policy  of  the 
state  than  in  violation  thereof.  As  to  the 
wisdom  of  that  policy  or  its  advantages  and 
benefits  to  the  state,  the  courts  have  nothing 
to  do  as  against  express  legislation  oh  a  giv- 
en subject 

4.  It  is  contended  that  under  the  terms  of 
section  8,  art  9,  which  provides  that  It  shall 
be  the  duty  of  the  State  Board  of  Land  Com- 
missioners to  provide  for  the  sale  of  the 
lands  granted  to  the  state  by  the  general 
government  "in  such  manner  as  will  secure 
the  maximum  possible  amount  therefor,"  the 
State  Land  Board  cannot  constitutionally  sell 
lands  that  are  at  the  time  under  lease.  It 
will  be  remembered  that  the  timber  standing 
on  these  lands  was  sold  on  the  10th  day  of 
November,  1902,  and  the  purchaser  was  given 
the  right  of  possession  for  the  period  of  20 
years  in  which  to  remove  the  timber.  Of 
this  lease  counsel  for  petitioner  say  in  their 
brief:  "This  possessory  right  amounts  in 
substance  to  a  lease  for  a  term  of  twenty 
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years."  We  agree  with  counsel  that  this  Is 
in  substance  a  lease  until  such  time  as  the 
timber  is  removed  from  the  land,  but  it  may 
be  debatable  as  to  whether  the  right  of  pos- 
session would  continue  in  the  purchaser  of 
the  timber  after  the  removal  of  the  timber 
from  the  land,  even  though  that  be  long  be- 
fore the  expiration  of  the  20-year  period. 
But  it  is  argued  that  after  the  land  has  been 
leased  for  a  20-year  period,  the  board  cannot 
reasonably  expect  competitive  bids  which 
will  result  in  bringing  to  the  state  "the  maxi- 
mum possible  amount"  for  the  lands  thus 
sold.  It  may  be  true  that  the  state  cannot 
In  some  cases,  or  possibly  in  any  case,  realize 
the  maximum  possible  amount  for  lands 
which  have  been  leased  for  a  long  term  of 
years,  or  at  least  such,  an  amount  as  it  could 
realize  if  the  lands  were  not  so  leased  and 
the  purchaser  could  obtain  Immediate  pos- 
session. It  Is  self-evident,  however,  that  the 
lands  can  be  sold  at  public  auction  for  the 
"maximum  possible  amount"  which  such 
lands  will  bring  at  that  time  and  under  con- 
ditions then  existing.  Of  course,  they  have 
to  be  sold  under  the  conditions  existing  at 
the  time  of  the  sale.  It  may  be  considered 
by  some  as  questionable  or  doubtful  business 
policy  to  lease  lands  for  a  long  period  of 
time,  and  then  undertake  to  sell  the  lands 
a  great  number  of  years  prior  to  the  expira- 
tion of  the  lease,  but  however  doubtful  or 
questionable  the  business  policy  or  expedien- 
cy of  so  doing  may  be,  it  does  not  affect  the 
power  and  authority  of  the  board  to  sell. 
Both  the  Constitution  and  statute  authorize 
the  board  to  lease  and  sell  state  lands,  but 
nowhere  does  either  the  Constitution  or  stat- 
ute prohibit  the  sale  of  the  fee  of  lands  un- 
der lease,  and  there  being  no  prohibition  in 
either  the  Constitution  or  statute,  and  the 
power  of  rental,  sale,  and  disposition  of 
state  lands  being  vested  in  the  State  Board 
of  Land  Commissioners,  the  courts  are  with- 
out the  authority  to  prohibit  a  sale,  although 
the  land  may  be  at  the  time  leased  for  a 
long  period  of  years.  This  Is  purely  a  matter 
of  piolicy  to  be  determined  by  the  State 
Board  of  Land  Commissioners,  and  if  they  act 
unwisely  they  must  account  to  the  electors 
of  the  state,  but  their  judgment  and  discre- 
tion in  such  matters  cannot  be  controlled  by 
the  courts.  It  is  contended,  however,  by 
counsel  for  the  plaintiff,  that  "an  auction  is 
a  sale  by  consecutive  bidding  intended  to 
reach  the  highest  price  of  the  article  by  ex- 
citing competition  for  it"  (1  Words  and 
Phrases,  page  637),  and  that  there  cannot  be 
any  such  thing  as  a  "public  auction"  of 
lands  proposed  to  be  sold  under  the  condi- 
tions of  these  lands.  This  argument  seems 
to  us  without  merit  Property  may  be  sold 
at  public  auction  to  the  highest  bidder  and 
for  the  "maximum  possible  amount,"  al- 
though a  like  public  auction  under  other  con- 
ditions and  at  other  times  might  bring  many 
times  more  and  consequently  a  much  larger 
"maximum  possible  amount."   The  question 


as  to  the  most  advantageous  time  to  sell  tim- 
ber or  lands  or  lease  lands  is  always  one 
of  uncertainty  and  requires  good  business 
judgment  to  determine  It  wisely  and  for  the 
best  interest  of  the  state,  and  however  exer- 
cised may  prove  unwise  and  a  positive  loss 
to  the  state  as  viewed  In  the  light  of  subse- 
quent events.  These  conditions,  however,  do 
not  change  a  sale  from  the  character  of  a 
public  auction  to  the  condition  of  a  private 
sale  or  signify  that  the  amount  received  was 
not  the  maximum  possible  amount  that  might 
be  received  under  the  conditions  existing  at 
the  time  the  sale  was  made. 

Some  reference  has  been  made  to  the  reso- 
lution which  the  board  passed  requiring  cer- 
tain concessions  of  the  Potlatch  Lumber  Com- 
pany in  the  event  it  should  be  the  highest 
bidder,  and  also  of  the  terms  of  the  agree- 
ment the  board  required  the  agent  of  the 
company  to  enter  into  before  It  would  order 
the  property  sold.  This  resolution  would 
appear  to  be  clearly  in  the  interest  of  the 
state,  and  it  was  eminently  proper  for  the 
board  to  require  the  company  to  enter  into 
a  contract  agreeing  to  pay  the  appraised  val- 
ue of  the  land  before  it  went  to  the  trouble 
and  expense  of  advertising  the  land  for  sale. 
This  Is  a  similar  practice  to  that  adopted  by 
the  Department  of  the  Interior  in  selling 
fractional  subdivisions  of  the  public  domain. 
An  applicant  to  purchase  is  required  to  enter 
into  an  agreement  to  bid  as  much  as  the 
minimum  price  before  the  government  will 
advertise  the  land  for  sale.  That  is  just 
what  has  been  done  in  this  case  by  the  State 
Land  Board.  In  the  event  the  Potlatch  Lum- 
ber Company  Is  the  highest  bidder,  it  will, 
in  addition  to  the  price  it  is  required  to  pay 
for  this  land,  be  obliged  to  make  the  con- 
cessions and  relinquishments  specified  in  the 
resolution  of  the  board  and  the  agreement 
filed  by  the  company's  agent  The  company 
in  order  to  secure  these  lands  must  not  only 
be  the  highest  bidder  but  must  also  give 
the  additional  value  of  these  concessions  in 
order  to  get  the  land.  These  conditions  and 
concessions  will  tend  to  Increase  the  price 
per  acre  bid  by  the  company  for  this  land 
Instead  of  decrease  it.  At  any  rate,  the  State 
Land  Board  must  have  considered  that  these 
relinquishments  of  the  company's  right  of 
possession  of  lands  that  have  been  cut  over 
are  worth  something  to  the  state.  The  trans- 
action was  given  the  widest  publicity,  and 
the  terms  of  both  the  resolution  and  agree- 
ment were  made  public,  and  there  was  no 
secrecy  about  the  proposed  sale  so  far  as  has 
been  made  to  appear  In  this  case. 

It  has  also  been  argued  that  no  one  else 
can  bid  against  the  Lumber  Company  for  so 
large  a  tract  of  land,  and  that  no  one  will 
bid  against  the  company  where  it  is  in  pos- 
session of  the  land,  and  has  a  right  of  pos- 
session for  something  like  11  years  yet,  and 
has  its  timber  standing  on  the  land.  This 
may  or  may  not  be  true.  We  are  not  pre- 
pared to  say.    It  may  be  that  no  one  else 
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would  bid  against  the  company  or  that  no 
one  would  feel  justified  In  doing  so.  It  may 
be,  on  the  other  hand,  that  the  company 
would  pay  a  larger  price  for  this  land  in 
order  to  own  the  fee  and  avoid  the  necessity 
of  removing  the  timber  within  the  next  11 
years  than  any  one  else  would  pay  for  the 
land  If  the  timber  was  removed.  As  to  what 
would  be  the  result  under  these  circumstanc- 
es, we  have  no  way  of  knowing,  and  it  is  a 
matter  of  no  consequence  to  the  court  in  de- 
termining the  legal  questions  presented  In 
this  case.  These  are  again  matters  of  policy 
and  business  wisdom  which  should  appeal 
to  the  Jndgment  of  the  Land  Board,  and  are 
not  questions  of  law  to  be  determined  by  the 
court 

We  find  nothing  in  the  action  of  the  board 
that  Is  repugnant  to  the  Constitution  or  stat- 
ute of  the  state.  The  alternative  writ  will 
be  quashed,  and  the  proceeding  is  dismissed, 
with  costs  in  favor  of  the  board. 

SULLIVAN,  J.,  concurs.  STEWART,  C. 
J_  concurs  in  conclusion  reached. 


STATE  v.  HOOVER. 
(Supreme  Court  of  Idaho.    Feb.  3,  1911.) 

Appeal  from  District  Court,  Ada  County; 
Fremont  Wood,  Judge. 

Submission  of  controversy  between  the  State 
and  E.  M.  Hoover,  upon  an  agreed  statement 
of  facts,  as  to  the  validity  of  a  sale  of  land. 
There  was  a  judgment  sustaining  the  validity 
of  the  sale,  and  the  State  appeals.  Affirmed. 

Cavanah  ft  Blake,  D.  C.  McDougall,  Atty. 
Gen.,  and  J.  H.  Peterson  and  O.  M.  Van  Duyn, 
Asst.  Attys.  Gen.,  for  the  State.  Richards  ft 
Haga,  for  respondent.  Hugh  B.  McEHroy, 
James  H.  Forney,  John  P.  Gray,  and  James  E. 
Babb,  amid  curiae. 

AILSHIE,  J.  This  is  an  appeal  from  a  judg- 
ment of  the  district  court  which  sustains  the 
validity  of  a  sale  made  by  the  state  of  about 
10.400  acres  of  state  lands.  All  of  the  ques- 
tions raised  in  this  case  are  considered  and  dis- 
posed of  in  the  case  of  Pike  v.  State  Board  of 
Land  Commissioners  (decided  by  this  court  at 
the  present  term)  113  Pac.  447.  It  is  therefore 
unnecessary  to  further  review  or  consider  those 
questions  in  this  case.  Upon  the  authority  of 
Pike  v.  State  Board  of  Land  Commissioners, 
the  judgment  in  this  case  should  be  affirmed  and 
it  is  so  ordered. 

STEWART,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


MINIDOKA  ft  S.  W.  R.  CO.  v.  WEYMOUTH 
et  al. 

(Supreme  Court  of  Idaho.    Jan.  28,  1011.) 

(Syllabus  by  the  Court.) 

1.  Public  Lands  (|  92*)— Lands  Witttdhawn 
Under  Reclamation  Act— Rights  of  Rail- 
roads—"Public  Lands"  of  the  United 
States. 

Lands  withdrawn  under  the  act  of  Con- 
gress of  June  17,  1902,  known  as  the  reclama- 
tion act  (Act  June  17,  1002,  c.  1093,  32  Stat. 


388  [U.  S.  Comp.  St.  Supp.  1009,  p.  596]),  for 
the  purposes  of  irrigation  under  an  irrigation 
system  constructed  by  the  government,  and 
which  lands  are  subject  to  homestead  entry 
under  the  act  of  Congress,  are  "public  lands" 
within  the  meaning  of  the  act  of  March  3,  1875, 
known  as  the  railroad  right  of  way  act  (Act 
March  3,  1875,  c.  152.  18  Stat  482  [U.  S. 
Comp.  St.  1901,  p.  15681),  and  are  subject  to 
railroad  rights  of  way  for  any  railroad  com- 
pany which  complies  with  the  provisions  of  the 
act. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  ||  276-282 ;  Dea  Dig.  f  92.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5793-5795;  vol.  8,  p.  7772.] 

2.  Public  Lands  (§  92*)— Construction  of 
Statutes. 

The  act  of  Congress  of  August  30.  1890 
(Act  Aug.  30,  1890,  c  837,  26  Stat.  391  [U. 
8.  Comp.  «t  1901,  p.  1570]).  reserving  to  the 
government  an  easement  for  ditches  and  canals 
over  all  lands  west  of  the  one  hundredth  merid- 
ian, which  might  thereafter  be  patented  by  the 
government  to  any  entryman,  does  not  apply  to 
railroad  rights  of  way  acquired  under  the  pro- 
visions of  the  act  of  March  3,  1875  (Act  March 

3,  1875,  c.  152,  18  Stat  482  [U.  S.  Comp.  St 
1901,  p.  1568]). 

[Ed.  Note.— For  other  cases,  see  Public  Lands 
Cent  Dig.  §§  276-282;  Dec  Dig.  |  92.*] 

3.  Public  Lands  (§  92*)— Reservation  of 
Easement  to  Government— Construction 
of  Statutes. 

The  act  of  Congress  of  August  80,  1890 
(Act  Aug.  3,  1890,  c.  837.  26  Stat.  391  [U.  S. 
Comp.  St.  1901,  p.  1570]).  which  refers  to 
lands  "taken  up,"  and  land  ''entries."  and  lands 
"patented,"  does  not  refer  to  or  include  ease- 
ments and  rights  of  way  granted  for  specific 
purposes,  where  the  fee  does  not  pass,  and 
where  no  patents  are  issued,  and  where  the 
amount  of  land  covered  by  the  easement  is  not 
limited  in  area  or  extent 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  §§  276-282;  Dec  Dig.  f  92.*] 

4.  Publio  Lands  (§  6*)— Construction  of 
Statutes. 

The  acts  of  Congress  relative  to  the  public 
lands,  providing  for  entries  thereof,  and  author- 
izing easements  and  rifthts  of  way  thereover, 
must  be  construed  together  and  in  the  light  of 
the  conditions  of  the  country  as  they  existed 
when  the  several  acts  were  passed,  as  well  as 
to  the  purposes  declared  by  the  acts,  and  force 
and  effect  should  be  given  to  the  provisions  of 
each  and  every  act  in  so  far  as  it  is  possible  to 
do  80. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  i  6.*] 

Sullivan,  J.,  dissenting. 

Appeal  from  District  Court,  Lincoln  Coun- 
ty; Edward  A.  Walters,  Judge. 

Action  by  the  Minidoka  ft  Southwestern 
Railroad  Company  against  F.  E.  Weymouth 
and  others.  From  an  order  granting  an  In- 
junction, defendants  appeal.  Affirmed. 

C.  H.  Lingenfelter  and  B.  E.  Stouteiuyer, 
for  appellants.  P.  L.  Williams  and  D.  Worth 
Clark,  for  respondent 

AILSHIE,  J.  This  action  was  prosecuted 
by  the  Minidoka  ft  Southwestern  Railway 
Company  for  the  purpose  of  obtaining  an 
Injunction  restraining  the  defendants  from 
trespassing  upon  and  permanently  occupy- 


•For  other  cases  see  same  topic  and  secUon  NUMBER  in  Dee.  Dig.  tt  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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lng  a  part  of  the  respondent's  railroad  right 
of  way  between  the  towns  of  Rupert  and 
Burley  in  Lincoln  county.  The  judge  of 
the  trial  court  made  an  order  and  granted 
a  writ  enjoining  and  restraining  the  defend- 
ants, and  they  thereupon  prosecuted  this  ap- 
peal. 

The  Minidoka  &  Southwestern  Railroad 
Company  Is  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  state  of  Idaho 
and  operating  between  Minidoka  and  Twin 
Falls.  In  the  year  1902.  the  Secretary  of 
the  Interior  made  an  order  withdrawing  a 
large  tract  of  land  under  the  provisions  of 
section  3  of  the  act  of  June  17,  1902  (chapter 
1093,  32  Stat.  388  [U.  S.  Oomp.  St.  Supp. 
1909,  p.  597]),  which  is  commonly  known  as 
the  reclamation  act.  The  land  withdrawn 
is  now  commonly  known  as  the  Minidoka 
reclamation  project.  The  respondent's  right 
of  way  from  Rupert  to  Burley  lies  over  and 
across  this  project.  The  order  of  the  Sec- 
retary of  the  Interior  with  reference  to  these 
lands  had  the  effect  of  withdrawing  them 
from  sale  or  entry  under  any  of  the  laws 
of  the  United  States  excepting  the  home- 
stead laws,  and,  as  to  homestead  entries, 
such  entries  were  not  subject  to  the  com- 
mutation provisions  of  the  general  laws. 
The  respondent  corporation  was  organized  In 
1904,  and  about  February  of  that  year  filed 
with  the  Secretary  of  the  Interior  a  copy  of 
its  articles  of  incorporation  and  due  proof 
of  Its  organization  and  also  profile  maps 
or  plats  of  definite  location  of  Its  proposed 
line  of  road,  which  were  accepted  and  ap- 
proved by  the  Secretary  of  the  Interior  Au- 
gust 10, 1904,  and  thereafter  and  in  the  same 
year  the  respondent  actually  constructed  Its 
road  upon  the  ground ;  the  center  line  of  Its 
right  of  way  corresponding  to  the  center 
line  of  the  railroad  track  as  the  same  was 
actually  constructed  on  the  ground.  Subse- 
quently the  government,  through  its  agents 
and  employes,  began  the  construction  of  its 
canals  and  ditches  for  the  reclamation  of 
the  lands  previously  withdrawn,  and  in 
course  of  their  construction  they  entered  up- 
on the  respondent's  right  of  way  and  with- 
in the  fence  inclosing  the  same  and  began 
excavating  and  building  a  line  of  ditch  and 
canal  along  and  parallel  with  the  respond- 
ent's railroad  track.  This  action  was  in- 
stituted to  enjoin  the  appellants  from  tres- 
passing upon  and  permanently  occupying  the 
right  of  way.  The  respondent  defended  its 
action  upon  the  ground  that  under  the  pro- 
visions of  the  act  of  Congress  of  August  30, 
1890  (chapter  837.  26  Stat.  391  [U.  S.  Comp. 
St.  1901,  p.  1570]),  the  government  had  re- 
served the  right  to  enter  upon  and  construct 
ditches  and  canals  over  and  across  any  lands 
west  of  the  one  hundredth  meridian  that 
might  be  granted  or  patented  to  any  entry- 
man  subsequent  to  the  date  of  the  act. 

The  railroad  company  filed  a  copy  of  its 
articles  of  Incorporation  and  due  proof  of 
Its  organization,  together  with  a  profile  map 


of  its  road  under,  and  in  accordance  with, 
the  provisions  of  the  act  of  March  3,  1875, 
known  as  the  railroad  right  of  way  act  of 
Congress  (Act  March  3,  1875,  c.  152,  18  Stat. 
482  [U.  S.  Comp.  St.  1901,  p.  1568]).  This 
map  and  plat  was  accepted  and  approved 
by  the  Secretary  of  the  Interior,  and  the 
proper  notations  made  in  accordance  with 
the  provisions  of  the  act  If  the  lands  over 
which  the  company  claims  a  right  of  way, 
and  subsequently  built  its  road,  were  at  the 
time  "public  lands  of  the  United  States," 
•  then  the  company  would,  on  a  compliance 
with  the  provisions  of  the  act,  be  entitled  to 
a  right  of  way  200  feet  wide  or,  as  the  act 
states,  "100  feet  on  each  side  of  the  central 
line  of  said  road." 

It  is  contended  by  counsel  for  the  govern- 
ment that  under  the  provisions  of  section  5 
of  the  act  of  March  3,  1875,  the  railroad 
company  could  not  lawfully  acquire  a  right 
of  way  across  this  reclamation  project  after 
the  withdrawal  of  the  lands  for  reclama- 
tion purposes.  It  Is  argued,  that  after  the 
withdrawal  the  lands  were  no  longer  "public 
lands  of  the  United  States,"  and  were  not, 
therefore,  subject  to  the  provisions  of  the 
right  of  way  act  Section  5  of  the  act  of 
March  3,  1875,  provides  as  follows:  "That 
this  act  shall  not  apply  to  any  lands  with- 
in the  limits  of  any  military,  park  or  In- 
dian reservation,  or  other  lands  especially 
reserved  from  sale.  •  *  • "  It  is  argued 
that  since  the  lands  of  a  reclamation  project 
after  being  withdrawn  are  no  longer  subject 
to  sale  for  any  purpose  and  are  not  subject 
to  disposition  under  any  law  of  Congress 
except  for  homestead  purposes,  they  are  con- 
sequently not  subject  to  the  provisions  of 
the  right  of  way  act  If  the  word  "sale" 
as  here  used  is  employed  In  a  strict  and 
technical  sense,  then  the  contention  is  un- 
doubtedly sound  ;  but  if  used  in  a  general 
sense,  implying  any  disposition  of  the  lands 
by  or  on  the  part  of  the  government  then, 
of  course,  the  argument  is  unsound.  The 
'nature  of  the  enumerations  contained  in  sec- 
tion 5  indicate  to  my  mind  that  the  words, 
"reserved  from  sale"  are  used  in  a  general 
sense,  and  are  Intended  to  mean,  "reserved 
from  disposition  by  or  on  the  part  of  the 
government"  whether  it  be  of  actual  sale, 
as  that  term  technically  signifies,  or  from 
entry  under  any  of  the  laws  of  Congress  or 
any  disposition  thereof  which  might  be  made 
by  the  Secretary  of  the  Interior.  This  con- 
struction is  reinforced  by  the  enumeration 
which  precedes  it,  namely,  that  the  act  shall 
not  apply  to  any  lands  "within  the  limits 
of  any  military,  park  or  Indian  reservation." 
Now,  it  is  at  once  apparent  that  the  lands 
In  military,  park,  and  Indian  reservations 
are  not  sold.  They  are  simply  set  aside  for 
these  special  purposes.  Again,  the  reason 
of  the  exception  and  reservation  should  be 
considered.  There  would  be  no  more  reason, 
apparently,  for  making  the  reservation  apply 
to  lands  that  were  subject  to  homestead 
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only  than  there  would  be  for  applying  It  to 
lands  that  were  not  subject  to  "sale"  within 
the  literal  and  technical  meaning  of  that 
term. 

But,  for  the  purposes  of  this  case,  we  are 
not  inclined  to  go  Into  a  technical  analysis 
of  the  language  employed,  for  the  reason  that 
the  railroad  company  actually  compiled  with 
the  provisions  of  the  act  of  March  3,  1875, 
and  sought  to  acquire  its  right  of  way  under 
and  by  virtue  of  that  act,  and  the  Secretary 
of  the  Interior  approved  the  application  and 
permitted  the  company  to  enter  upon  and 
construct  its  railroad  over  and  across  this 
project  and  to  take  possession  of  the  right 
of  way  claimed,  and  thereby  held  that  the 
lands  were  "public  lands"  subject  to  the 
operation  of  the  act  of  1875.  The  company, 
in  accordance  therewith,  and  upon  the  faith 
of  the  act  of  Congress  and  the  action  of 
the  Secretary  of  the  Interior,  actually  con- 
structed its  road  upon  the  ground,  and  has 
ever  since  been  operating  the  same  over  this 
right  of  way.  For  these  reasons  we  do  not 
feel  disposed  to  enter  upon  any  very  critical 
analysis  of  the  acts  of  Congress  granting 
the  railroad  company  the  right  to  cross  the 
lands  of  this  reclamation  project.  We  are 
of  the  opinion,  however,  that  the  lands  were 
such  "public  lands"  as  the  railroad  right  of 
way  act  applies  to,  and  that  the  company 
regularly  acquired  a  right  of  way  through 
the  lands  embraced  within  the  Minidoka 
reclamation  project  A  somewhat  similar 
view  of  the  statute  has  apparently  been 
taken  by  the  federal  court  for  the  district 
of  Idaho  in  U.  S.  v.  Minidoka  &  S.  W.  R. 
Co.  (C.  C.)  176  Fed.  762. 

The  provision  of  the  act  of  August  30, 
1890,  under  which  the  government  claims  the 
right  to  enter  upon  respondent's  right  of 
way  and  construct  ditches  and  canals,  is  a 
paragraph  that  was  added  to  the  sundry  civil 
appropriation  act  of  that  date,  and  reads  as 
follows :  "  *  •  •  That  in  all  patents  for 
lands  hereafter  taken  up  under  any  of  the 
land  laws  of  the  United  States  or  on  entries 
or  claims  validated  by  this  act  west  of  the 
one  hundredth  meridian,  it  shall  be  express- 
ed that  there  is  reserved  from  the  lands  in 
said  patent  described,  a  right  of  way  there- 
on for  ditches  or  canals  constructed  by  the 
authority  of  the  United  States.  •  *  *" 
Act  June  30,  1890,  c.  837,  26  Stat  391  (U.  S. 
Comp.  St.  1901,  p.  1570).  • 

It  is  contended  by  the  government  that 
this  proviso  or  reservation  applies  to  all 
lands,  rights  of  way,  and  easements  granted 
by  the  government  under  any  act  of  Con- 
gress whatever,  and  that  this  is  true  wheth- 
er the  grant  was  for  a  special  purpose  or 
for  general  purposes,  while  the  railroad  com- 
pany contends,  on  the  other  hand,  that  this 
reservation  contained  in  the  act  of  August 
30,  1890,  was  never  intended  to  apply  to  a 
railroad  right  of  way  granted  under  the  act 
of  March  3,  1875,  and  that  an  attempt  to 
apply  it  to  that  act  and  the  right  of  way  ac- 


quired under  the  provisions  thereof  would  de- 
feat the  purposes  of  the  right  of  way  act 
and  would  be  inconsistent  with  the  spirit  of 
both  acts. 

We  have  heretofore  had  occasion  to  pass 
upon  this  provision  of  the  act  of  Congress  in 
Green  v.  Wilhite,  14  Idaho,  238,  93  Pac.  971, 
and  there  held  that  the  right  of  way  reserv- 
ed to  the  government  for  the  construction 
of  ditches  and  canals  over  lands  granted 
and  patented  by  the  government  applies  to 
works  commenced  and  ditches  and  canals 
constructed  at  any  time  subsequent  to  the  Is- 
suance of  patent.  The  only  question,  there- 
fore, upon  which  we  must  now  pass,  is  wheth- 
er or  not  this  provision  of  the  act  of  August 
30,  1890,  can  be  reasonably  construed  to  re- 
serve to  the  government  a  right  of  way  for 
ditches  and  canals  through,  over,  or  across 
railroad  rights  of  way  acquired  under  the 
provisions  of  the  act  of  March  3,  1875. 

In  the  first  place,  an  examination  of  the 
debates  which  took  place  in  Congress  at  the 
time  of  the  passage  of  the  act  of  August  30, 
1890  (21  Cong.  Rec.  pp.  7269-7987,  8270,  9150) 
discloses  no  reference  whatever  to  rights  of 
way  over  public  lands  either  for  railroads 
or  ditches  and  canals  for  "mining,  agricul- 
ture, manufacturing,  or  other  purposes."  On 
the  contrary,  these  debates  all  had  reference 
to  lands  "entered"  or  "taken  up"  by  settlers 
and  purchasers  for  usual  and  general  pur- 
poses other  than  special  purposes,  such  as 
rights  of  way  for  railroads,  ditches,  and  ca- 
nals, mill  sites,  etc.  When  we  come  to  con- 
sider the  language  of  the  act  itself,  we  find 
that  all  its  terms  have  special  reference  to 
lands  "taken  up"  and  lands  on  which  "en- 
tries" are  made  and  for  which  "patents"  are 
issued.  All  these  terms  indicate  a  purpose 
to  deal  with  lands  to  which  the  government 
grants  the  absolute  fee  and  which  are  con- 
veyed in  quantity  or  bulk  by  legal  subdivi- 
sions, and  indicate  no  purpose  to  refer  to 
special  and  qualified  estates  or  easements 
granted  by  Congress  for  definite  and  specific 
purposes.  No  patent  Is  ever  issued  for  a 
railroad  right  of  way  or  a  ditch  or  canal 
easement  across  the  public  domain,  and 
while  that  fact  would  not  relieve  the  grant 
from  liability  to  use  by  the  government  for 
canal  purposes  if,  in  fact,  the  law  subjects  it 
to  such  burden,  still  it  affords  a  strong  indi- 
cation that  the  Congress  was  legislating  with 
reference  only  to  such  lands  as  are  patented, 
as  distinguished  from  easements  and  rights 
of  way  for  specific  purposes  and  for  which  no 
patents  are  issued. 

It  is  also  worthy  of  note,  and  throws  some 
light  on  the  legislative  Intent,  to  observe  that 
under  the  act  of  August  30,  1890,  it  was  pro- 
vided that:  "No  person  who  shall,  after  the 
passage  of  this  act  enter  upon  any  of  the 
public  lands  with  a  view  to  occupation,  en- 
try or  settlement  under  any  of  the  land 
laws,  shall  be  permitted  to  acquire  title  to 
more  than  three  hundred  and  twenty  acres 
in  the  aggregate,  under  all  of  said  laws."  It 
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Is  at  once  apparent  that  this  limitation  as 
to  the  amount  of  land  that  can  be  entered 
could  not  apply  to  a  railroad  right  of  way, 
for  the  reason  that  rights  of  way  are  not 
taken  by  the  acre  and  are  not  limited  to  any 
number  of  acres,  but  are  merely  limited  by 
the  width  of  the  right  of  way  and  the  extent 
or  length  of  the  road.  It  might  require  100 
acres,  or  It  might  be  1,000  acres.  The  fore- 
going provision  of  the  act  is  valuable  in  con- 
sideration of  this  case  only  in  that  it  denotes 
the  class  of  lands  to  which  it  was  intended 
the  act  should  apply,  and  this  also  indicates 
that  it  was  lands  that  might  be  entered  or 
on  which  settlement  might  be  made,  and 
clearly  had  reference  to  the  settler,  home- 
steader, or  purchaser  of  the  public  lands,  as 
distinguished  from  easements  and  rights  of 
way. 

The  statutes  should  be  construed  together 
and  in  such  a  reasonable  way  as  to  give 
meaning  and  force  to  each  provision  thereof 
and  render  each  effective  and  operative.  To 
hold,  however,  that  the  act  of  August  30, 
1890,  applies  to  rights  of  way  acquired  under 
the  act  of  March  3,  1875,  would  entirely  de- 
feat the  objects  of  the  latter  act  every  time 
and  at  every  place  the  government  might 
see  fit  to  construct  a  ditch  or  canal.  And  if 
the  government  can  take  any  part  of  such 
right  of  way  without  compensation  for  ditch 
or  canal  purposes,  under  this  act,  it  can  take 
the  whole  right  of  way  and  thus  wipe  out 
the  right  of  way,  stop  the  operation  of  the 
railroad,  and  defeat  the  purpose  of  the  right 
of  way  act. 

Mr.  Sutherland,  in  his  work  on  Statutory 
Construction,  at  section  218,  announces  what 
we  conceive  to  be  the  correct  rule  to  apply 
in  construing  a  statute.  He  says :  "It  is  in- 
dispensable to  a  correct  understanding  of  a 
statute  to  inquire  first  what  is  the  subject  of 
it,  what  object  is  intended  to  be  accomplish- 
ed by  it?  When  the  subject-matter  is  once 
clearly  ascertained  and  its  general  intent, 
key  Is  found  to  all  its  intricacies;  general 
words  may  be  restrained  to  it,  and  those  of 
narrower  import  may  be  expanded  to  em- 
brace it  to  effectuate  that  intent  When  the 
intention  can  be  collected  from  the  statute, 
words  may  be  modified,  altered,  or  supplied 
so  as  to  obviate  any  repugnancy  or  inconsist- 
ency with  such  intention." 

In  applying  this  rule  to  the  construction  of 
land  grants,  the  Supreme  Court  of  the  United 
States,  in  United  States  v.  Denver  &  Rio 
Grande  R.  R.  Co.,  150  U.  S.  14, 14  Sup.  Ct  11, 
37  L.  Ed.  975,  said:  "It  is  undoubtedly,  as 
urged  by  the  plaintiffs  in  error,  the  well- 
settled  rule  of  this  court  that  public  grants 
are  construed  strictly  against  the  grantee, 
but  they  are  not  to  be  so  construed  as  to 
defeat  the  intent  of  the  Legislature,  or  to 
withhold  what  is  given  either  expressly  or 
by  necessary  or  fair  implication." 

In  Winona  &  St.  P.  R.  R.  Co.  v.  Barney, 
113  U.  S.  618,  5  Sup.  Ct.  608,  28  L.  Ed.  1109, 
Mr.  Justice  Field,  speaking  for  the  court, 


said:  "The  acts  making  the  grants  are  to 
receive  such  a  construction  as  will  carry  out 
the  intent  of  Congress,  however  difficult  it 
might  be  to  give  full  effect  to  the  language 
used  if  the  grants  were  by  instruments  of 
private  conveyance.  To  ascertain  that  in- 
tent, we  must  look  to  the  condition  of  the 
country  when  the  acts  were  passed,  as  well 
as  to  the  purposes  declared  on  their  face, 
and  read  all  parts  of  them  together." 

Applying  this  rule  of  construction,  we  are 
strongly  of  the  opinion  that  it  was  not  the 
intent  or  purpose  of  the  act  of  Congress  of 
August  30,  1890,  to  Include  railroad  rights 
of  way  within  the  operation  of  that  act 

Counsel  for  appellant  have  called  our  at- 
tention to  a  letter  of  instructions  from  Act- 
ing Secretary  Pierce  to  the  directors  of  the 
reclamation  service,  under  date  of  June  6, 
1908  (36  Land  Dec  Dep.  Int  482),  in  which 
he  construed  the  act  of  August  30,  1890,  as 
applying  to  a  railroad  right  of  way  acquir- 
ed under  the  act  of  March  3,  1875.  The  act- 
ing secretary  holds  that  railroad  rights  of 
way  are  necessarily  granted  and  acquired  un- 
der the  land  laws  of  the  United  States,  and 
that  the  act  of  1875  is  as  much  a  land  law  as 
any  other  law  of  Congress  which  authorizes 
the  disposition  of  any  other  public  lands.  He 
concludes,  therefore,  that  the  government 
may  appropriate  a  railroad  right  of  way 
for  the  purpose  of  constructing  Its  ditches 
and  canals  under  the  reclamation  act  The 
reasoning  employed  by  the  acting  secretary 
fails  to  appeal  to  us  as  being  sound  and  logi- 
cal. It  seems  to  overlook  the  true  spirit  and 
purpose  of  these  several  acts,  and  especially 
of  the  act  of  1875,  under  which  the  respond- 
ent acquired  its  right  of  way. 

While  any  opinion  promulgated  by  the  De- 
partment of  the  Interior,  touching  the  public 
domain,  is  entitled  to  much  weight  and  con- 
stitutes a  strong  persuasive  force  with  this 
court,  yet  we  are  not  bound  by  the  decisions 
of  that  department  in  a  case  of  this  .kind, 
and,  since  the  acting  secretary's  communica- 
tion fails  to  convince  us -of  the  correctness 
of  his  construction,  we  are  Impelled  to  de- 
cline to  follow  it 

As  we  have  heretofore  observed,  if  the 
government  can  take  any  part  of  this  right 
of  way  without  condemnation  for  the  con- 
struction of  ditches  and  canals,  it  can  take 
the  whole  of  it  On  the  other  hand,  if  it 
needs  any  part  of  the  right  of  way  which  is 
not  actually  occupied  by  the  railroad  com- 
pany and  necessary  to  the  use  and  opera- 
tion of  its  road,  it  has  a  ready  means  of  ac- 
quiring the  same  under  the  statutes  of  emi- 
nent domain.  That  remedy  is  both  ample 
and  speedy  in  this  state. 

The  order  appealed  from  should  be  affirm- 
ed, and  it  is  so  ordered.  Costs  are  awarded 
to  respondent 

STEWART,  C.  J.,  concurs. 

SULLIVAN,  J.  (dissenting).  I  am  unable 
to  concur  in  the  conclusion  reached  by  my 
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Associates.  The  railroad  right  of  way  act  of 
March  3,  1875,  by  section  5  of  its  provisions, 
does  not  apply  to  "mUltary,  park,  or  Indian 
reservations  or  other  lands  especially  re- 
served from  sale."  Under  the  act  of  June 
17,  1902,  known  as  the  reclamation  act,  the 
lsnd  in  the  Minidoka  project  was  withdrawn 
from  sale  and  was  not  subject  to  any  kind  of 
entry  or  sale  except  ander  the  homestead  law 
as  modified  by  said  act  and  to  the  extent  that 
it  prohibited  the  commutation  of  homestead 
entries.  The  land  in  that  project  was  "es- 
pecially reserved  from  sale."  Hgnce  the 
railroad  right  of  way  act  of  1875  does  not 
apply;  or,  if  It  applies  In  any  manner  what- 
ever, it  is  subject  to  the  reservations  appli- 
cable to  homeslead  entries. 

The  act  of  August  30,  1890,  among  other 
things,  provides  as  follows:  "That  In  all  pat- 
ents for  lands  hereafter  taken  up  under  any 
of  the  land  laws  of  the  United  States  or  en- 
tries or  claims  validated  by  this  act  west  of 
the  one  hundredth  meridian,  it  shall  be  ex- 
pressed that  there  is  reserved  from  the  lands 
in  said  patent  described,  a  right  of  way 
thereon  for  ditches  or  canals  constructed  by 
the  authority  of  the  United  States."  That 
provision  applies  to  all  lands  there  referred 
to  taken  under  any  of  the  land  laws  of  the 
United  States.  While  It  refers  to  "patents" 
for  lands,  It  clearly  applies  to  any  and  all 
lands  taken  up  by  private  persons  or  corpo- 
rations under  any  of  the  land  laws  of  the 
United  States.  Railroads  procure  their-  ti- 
tles, such  as  they  get,  which  is  a  base  fee, 
to  rights  of  way  and  station  grounds  under 
the  act  of  1875,  and  it  is  clear  to  me  that 
railroad  companies  come  within  the  reserva- 
tions provided  in  said  act  of  1890,  as  the  ob- 
ject and  purpose  of  the  government  was  not 
to  permit  any  entries  or  to  grant  any  rights 
to  lands  so  reserved  that  would  in  any  way 
Interfere  with  the  construction  of  canals  and 
ditches  over  any  land  that  had  been  with- 
drawn for  the  purpose  of  reclamation  by  the 
government. 

In  the  opinion  of  my  associates,  It  is  stat- 
ed: "If  the  word  'sale*  as  here  used  (re- 
ferring to  the  railroad  right  of  way  act  of 
1875)  is  employed  in  a  strict  and  technical 
sense,  then  the  contention  (of  appellant)  is 
undoubtedly  sound;  but,  if  used  In  a  general 
sense,  implying  any  disposition  of  the  lands 
by  or  on  the  part  of  the  government,  then, 
of  course,  the  argument  Is  unsound."  And 
then  the  opinion  proceeds  to  hold  that  the 
term  "reserved  from  sale"  does  not  mean 
"sale"  at  all,  and  says:  "There  would  be  no 
more  reason  apparently  for  making  the  res- 
ervation apply  to  lands  subject  to  homestead 
■only  than  there  would  be  for  applying  it  to 
lands  that  would  not  be  for  sale  within  the 
literal  and  technical  meaning  of  that  term." 
While  there  may  be  no  more  reason  for  mak- 
ing said  reservations  apply  to  lands  subject 
to  sale  than  to  homestead,  Congress  has  spe- 
cifically declared  that  the  land  laws  which 
provide  for  the  sale  of  public  lands  do  not| 


apply,  and  expressly  provides  that  only  home- 
stead entries  apply  to  such  lands,  which  en- 
tries are  all  subject  to  the  reservations  made 
for  the  construction  of  canals  and  ditches 
for  the  reclamation  of  such  land. 

In  Williamson  v.  Berry,  8  How.  544,  12 
I*  .Ed.  1190,  it  Is  held  that  the  word  "sale" 
is  a  word  of  precise  legal  Import,  both  in 
law  and  equity.  "It  means  at  all  times  a 
contract  between  parties,  to  give  and  pass 
rights  of  property  for  money,  which  the  buy- 
er pays  or  promises  to  pay  to  the  seller  for 
the  thing  bought  or  sold." 

An  examination  of  the  public  land  laws 
of  the  United  States  shows  that  Congress 
has  uniformly  used  the  term  "sale"  in  its 
proper  and  generally  accepted  meaning  as 
defined  by  the  Supreme  Court  of  the  United 
States  in  the  case  above  cited,  and  always  In 
connection  with  a  transfer  of  title  under  the 
pre-emption  law,  the  timber  and  stone  act, 
the  desert  land  law,  the  acts  providing  for 
the  sale  of  abandoned  military  reservations 
and  isolated  tracts,  and  other  acts  authoriz- 
ing the  transfer  of  title  upon  payment  of  a 
purchase  price.  It  Is  notable  that,  where  the 
term  "sale"  Is  used  In  the  public  land  laws, 
it  always  refers  to  a  transfer  of  title  In  ex- 
change for  the  payment  of  a  purchase  price, 
and  It  is  noticeable  that  the  word  "sale"  is 
never  used  In  those  acts  of  Congress  which 
authorize  and  regulate  the  entry  of  land  un- 
der the  homestead  laws.  Such  entries  are 
not  regarded  as  "sales,"  but  as  gifts  or  boun- 
ty from  the  government  to  the  settler.  The 
term  "sale"  is  employed  in  each  of  the  fol- 
lowing acts  of  Congress  in  the  sense  above 
contended  for:  Act  June  8,  1878,  c.  151,  20 
Stat  89  (U.  S.  Comp.  St  1901,  p.  1545),  com- 
monly called  the  timber  and  stone  act;  Act 
March  3,  1877,  c.  107,  19  Stat  377  (U.  S. 
Comp.  St  1901,  p.  1548),  entitled  "An  act  to 
provide  for  the  sale  of  desert  lands  In  cer- 
tain states  and  territories";  sections  2353, 
2354,  2355,  2356,  2357;  section  2  of  Act  of 
May  18,  1898,  c.  344,  30  Stat.  I*  418  (U.  S. 
Comp.  St  1901,  p.  JT447);  sections  2358,  2359, 
2360,  2365,  and  2381,  Rev.  St  (U.  S.  Comp. 
St  1901,  pp.  1447,  1448,  1449,  1455).  In  the 
acts  of  Congress  authorizing  and  governing 
entries  under  the  homestead  law,  the  term 
"sale"  is  never  used;  such  entries  not  being 
considered  as  "sales."  Sections  2289,  2290, 
and  2291,  Rev.  St  (U.  S.  Comp.  St  1901,  pp. 
1388-1390)  and  act  of  June  17, 1902  (reclama- 
tion act). 

The  provisions  of  section  2357,  Rev.  St  (U. 
S.  Comp.  St.  1901,  p.  1444),  furnish  a  test 
for  determining  whether  the  lands  with- 
drawn under  the  reclamation  act  are  "of- 
fered for  sale"  or  "reserved  from  sale."  It 
provides:  "The  price  at  which  the  public 
lands  are  offered  for  sale  shall  be  one  dollar 
and  twenty-five  cents  an  acre;  and  at  every 
public  sale,  the  highest  bidder,  who  makes 
payment  as  provided  in  the  preceding  sec- 
tion, shall  be  the  purchaser;  but  no  land 
shall  be  sold  either  at  public  or  private  sale 
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for  a  less  price  than  one  dollar  and  twenty. 
Ave  cents  an  acre;  and  all  the  public  lands 
which  are  hereafter  offered  at  public  sale 
according  to  law  and  remain  unsold  at  the 
close  of  such  public  sales  shall  be  subject 
to  be  sold  at  private  sale,  by  entry  at  the 
land  office,  at  one  dollar  and  twenty-five 
cents  an  acre,  to  be  paid  at  the  time  of  mak- 
ing such  entry;  provided,  that  the  price  to  be 
paid  for  alternate  reserved  lands  along  the 
line  of  railroads  within  the  limits  granted 
by  any  act  of  Congress  shall  be  two  dollars 
and  fifty  cents  per  acre." 

Those  provisions  refer  to  lands  subject  to 
sale.  The  lands  withdrawn  from  entry  un- 
der the  Minidoka  project  are  reserved  from 
any  and  every  kind  of  sale.  They  cannot  be 
purchased  at  any  price;  they  are  not  lands 
"offered  for  sale,"  but  are  lands  "reserved 
from  sale." 

In  the  case  of  Iowa  v.  McFarland,  110  U. 
S.  471,  4  Sup.  Ct  210,  28  L.  Ed.  198,  the 
court  had  under  consideration  an  act  which 
provided  for  the  admission  of  the  state  of 
Iowa  into  the  Union,  and  an  act  authorizing 
the  admission  of  the  state  of  Illinois,  both 
acts  declaring  that  5  per  cent  of  the  net 
proceeds  of  land  lying  within  the  state  and 
afterwards  sold  by  Congress  should  be  re- 
served and  appropriated  for  certain  public 
purposes  in  the  state,  and  it  Is  there  held 
that  the  words  "lands  sold  by  Congress"  were 
limited  to  public  lands  lying  within  the  state 
belonging  to  the  United  States  at  the  time 
of  the  admission  of  the  states  into  the  Un- 
ion, which  were  actually  sold  by  Congress 
for  a  pecuniary  consideration,  and  did  not 
include  lands  that  were  not  sold  for  a  pe- 
cuniary consideration. 

It  was  held  in  Adam  v.  Church,  193  U.  S. 
515,  24  Sup.  Ct.  512,  48  L.  Ed.  769,  that  the 
homestead  is  a  gift  from  the  government  to 
the  homesteader.  See,  also,  Anderson  v.  Car- 
kins,  135  U.  S.  488,  10  Sup.  Ct  905,  34  L. 
Ed.  272. 

Some  stress  is  laid,  upon  the  fact  that  in 
the  reclamation  act  It  is  provided  that  cer- 
tain reservations  must  be  contained  in  the 
"patent,"  and  that  a  railroad  company  under 
the  railroad  right  of  way  act  of  1875  does 
not  get  a  patent  There  is  nothing  In  that 
contention.  The  right  of  way  is  a  grant 
from  the  government,  and  no  formal  patent 
is  required  to  be  issued  therefor;  but  the 
railroad  company,  upon  compliance  with  the 
law,  acquires  the  same  right  under  the  law 
and  has  the  same  title  that  it  would  get 
provided  a  formal  "patent"  was  issued. 
Those  lands  which  are  granted  by  act  of 
Congress  which  do  not  require  the  Issuance 
of  a  formal  "patent"  are  as  effectually  con- 
veyed by  the  government  as  If  a  formal  "pat- 
ent" had  been  Issued,  and  such  a  grant  is 
equivalent  to  a  "patent"  Frasher  v.  O'Con- 
nor, 115  U.  S.  102,  5  Sup.  Ct  1141,  29  L.  Ed. 
311 ;  McCreery  v.  Haskell.  119  U.  S.  327,  7 
Sup.  Ct  170,  30  L.  Ed.  408. 


In  the  case  of  Curtner  v.  United  States, 
149  U.  S.  062,  13  Sup.  Ct  985,  1041,  37  L.  Ed. 
890,  the  court  had  under  consideration  a  rail- 
way right  of  way.  Chief  Justice  Fuller,  in 
the  opinion  of  the  court  said:  "The  grant 
was  in  prsesenti,  and  attached  upon  the  filing 
of  a  map  of  definite  location.  When  the 
identification  of  a  granted  section  became  so 
far  complete  as  to  authorize  the  grantee  to 
take  possession,  the  legal  title  of  the  granted 
land  passed,  and  an  action  for  possession 
could  be  maintained  by  the  company  or  its 
grantees  before  the  issue  of  a  patent  The 
patent  would  have  been  evidence  that  the 
land  named  was  granted,  that  the  grantee 
had  complied  with  the  conditions  of  the 
grant  and  that  the  grant  was  to  that  extent 
relieved  from  the  possibility  of  forfeiture  for 
breach  of  its  conditions,  but  was  not  essen- 
tial to  transfer  the  legal  right  The  com* 
pany  had  on  February  1,  1870,  whatever  ti- 
tle It  could  obtain,  and  whatever  rights  be- 
longed to  it  and  its  cause  of  action  then 
accrued.  The  land  had  already  been  certi- 
fied to  the  state  by  the  Commissioner  of  the 
General  Land  Office  and  the  Secretary  of  the 
Interior,  and  their  action  In  that  regard  was 
in  law  the  same  as  If  patents  had  been  Is- 
sued to  the  state." 

It  is  there  in  effect  held  that  upon  the 
filing  of  the  map  of  definite  location  and  ap- 
proval by  the  Secretary  of  the  Interior,  the 
action  of  the  Commissioner  of  the  Genera) 
Land  Office  and  the  Secretary  of  the  Interior 
in  that  regard  was,  in  law,  the  same  as  if 
patents  had  been  issued  for  the  right  of  way. 
There  is  no  question  but  that  upon  comply- 
ing with  the  statute  In  reference  to  the  lo- 
cation of  a  railway  right  of  way  over  the* 
public  domain  subject  to  such  locations,  aft- 
er the  law  has  been  complied  with  by  the 
railroad  company  and  the  Commissioner  of 
the  General  Land  Office  and  the  Secretary 
of  the  Interior,  the  railway  has  as  good  a 
title  to  such  right  of  way  as  it  would  if  a 
patent  had  Issued  therefor.  However,  the 
Secretary  of  the  Interior  could  not  make  a 
railroad  right  of  way  valid  over  land  not 
subject  to  such  right  of  way,  by  approving  a 
plat 

In  regard  to  the  construction  of  statutes, 
my  Associates  quote  from  Sutherland  on 
Statutory  Construction,  §  218,  as  follows:  "It 
is  indispensable  to  the  correct  understanding 
of  a  statute  to  first  inquire  what  Is  the  sub- 
ject of  It  what  object  is  Intended  to  be  ac- 
complished by  It?  When  the  subject-matter 
Is  once  clearly  ascertained  and  Its  general 
intent  a  key  is  found  to  all  Its  intricacies.'* 
Applying  that  rule  to  the  reclamation  act  re- 
ferred to,  we  will  Inquire  first  what  object 
was  Intended  to  be  accomplished  by  said  rec- 
lamation act  The  first  object  and  purpose 
was  to  reclaim  the  land  reserved  from  sale 
by  constructing  canals  and  ditches  over  the 
same  and  to  prevent  any  entries  of  the  land 
that  would  in  any  manner  Interfere  with 
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the  construction  of  such  canals  and  ditches. 
One  object  and  purpose  was  to  construct 
such  canals  and  ditches  at  the  least  possi- 
ble expense  to  the  homesteader,  and  to  ac- 
complish that  purpose  the  said  land  Is  re- 
served from  entry  under  any  of  the  land 
laws  of  the  United  States  that  would  In  any 
manner  Increase  the  cost  of  the  construction 
of  such  canals  and  ditches  or  In  any  man- 
ner delay  or  Interfere  with  the  speedy  con- 
struction thereof.  And  It  was  Important  not 
to  permit  any  entries  of  any  kind  after  the 
lands  were  reserved,  whereby  rights  of  way 
for  canals  and  ditches  would  have  to  be  par- 
chased  either  by  contract  or  condemnation 
proceedings.  It  was  the  object  and  purpose 
to  thus  prevent  long  delays  which  are  re- 
quired In  condemnation  suits  to  procure  a 
right  of  way  for  such  canals  and  ditches. 
Hence,  under  the  only  entry  by  which  any 
such  lands  could  be  taken,  a  reservation  was 
made  for  a  right  of  way  for  ditches  and 
canals  across  all  such  lands,  thus  preventing 
delay  and  expense.  The  intention,  so  far  as 
the  government  work  In  constructing  such 
canals  and  ditches  is  concerned,  Is  thus  clear- 
ly ascertained;  the  Intent  clearly  being  to 
prohibit  the  entry  of  any  of  such  land  with- 
out a  reservation  of  a  right  of  way  for  ca- 
nals and  ditches.  The  object  intended  to  be 
accomplished  was  the  reclamation  of  the 
land  at  as  little  expense  as  possible,  and 
one  method  of  accomplishing  that  was  not 
to  permit  any  of  the  land  to  be  entered,  ei- 
ther for  railroad  rights  of  way  or  for  home- 
stead purposes  without  such  reservation.  My 
associates  construe  said  reclamation  act  and 
the  railroad  right  of  way  act  of  1875  against 
the  homesteader  and  the  government:  against 
the  homesteader,  as  every  right  of  way  re- 
quired to  be  purchased  across  the  railroad 
right  of  way  must  be  paid  for  by  the  home- 
steader and  thus  make  the  water  more  ex- 
pensive to  him ;  and  against  the  government 
by  construing  said  grants  strictly  against 
the  government  instead  of  strictly  against 
the  grantee,  according  to  the  well-establish- 
ed rule  of  construction  in  such  matters.  It 
is  held  by  the  Supreme  Court  of  the  United 
States  In  many  cases  that  the  words  of  a 
private  grant  are  taken  most  strongly  against 
the  grantor,  but  this  rule  is  reversed  in  cases 
of  public  grants.  Such  grants  are  strictly 
construed  In  favor  of  the  government  on 
grounds  of  public  policy.  Lewis'  Sutherland 
on  Statutory  Construction,  §  548. 

A  grant  of  a  right  of  way  to  a  railroad 
company  under  the  act  of  March  S,  1875, 
after  the  passage  of  the  reclamation  act  of 
August  30,  1890,  across  land  reserved  under 
the  provisions  of  said  reclamation  act,  is 
burdened  with  the  reservations  for  a  right 
of  way  for  canals  and  ditches  as  provided 
by  said  act.  I  tuuuc  Acting  Secretary  Pierce 
In  his  instructions  to  the  director  of  the 


reclamation  service,  June  6,  1008  (36  L.  Dec. 
Dep.  Int  p.  482),  correctly  states  the  purpose 
of  that  provision  of  the  reclamation  act  which 
reserves  a  right  of  way  for  ditches  and  ca- 
nals constructed  by  the  authority  of  the  Unit- 
ed States.  He  says:  "The  purpose  of  this 
provision  was  to  reserve  to  and  retain  in  the 
United  States  a  right  of  way  over  all  lands 
within  the  territory  mentioned  which  may 
be  disposed  of  under  any  of  the  land  laws  of 
the  United  States  after  the  passage  of  said 
act,  and,  although  It  Is  declared  that  such 
reservation  shall  be  expressed  In  the  patent, 
it  does  not  follow  that  the  reservation  is  less 
effective  as  to  lands  which  are  disposed  of 
under  land  laws  not  requiring  or  authoriz- 
ing the  issuance  of  patents  as  evidence  of 
the  right  of  the  grantee.  *  *  *  The  act 
of  March  3,  1875,  is  one  of  the  land  laws  of 
the  United  States  general  in  its  operation. 
It  Is  not  a  grant  to  a  particular  corporation, 
but  to  any  corporation  duly  organized  which 
shall  comply  with  the  conditions  prescribed 
by  the  act.  Under  this  act  'a  railroad  com* 
pany  becomes  specifically  a  grantee  by  filing 
its  articles  of  incorporation  and  due  proofs 
of  its  organization  with  the  Secretary  of  the 
Interior.'  Jamestown  &  No.  R  R.  Co.  v. 
Jones,  177  U.  S.  125,  130  [20  Sup.  Ct  568, 
44  L.  Ed.  698].  •  •  •  The  act  of  June  17, 
1902,  authorizes  the  Secretary  of  the  Inte- 
rior to  construct  works  for  the  storage,  di- 
version, and  development  of  waters;  to  ap- 
propriate lands  required  for  the  construc- 
tion and  operation  of  such  works;  and  to 
withdraw  from  all  form  of  entry  and  dis- 
posal, except  under  the  homestead  law,  lands 
believed  to  be  susceptible  of  Irrigation  from 
such  works." 

I  think  Assistant  Secretary  Pierce  there 
sets  forth  clearly  the  correct  construction  of 
the  acts  of  Congress  referred  to. 

It  is  clear  to  me  that  It  was  not  the  in- 
tent of  Congress  to  grant  to  the  railroad 
companies  rights  that  were  not  granted  to 
the  homestead  entryman  on  land  reserved 
by  the  government  for  reclamation. 

The  trial  court  erred  in  granting  said  in- 
junction. 

The  injunction  ought  to  be  dissolved,  and 
the  government  permitted  to  proceed  with  Its 
work  without  any  interference  from  the  rail- 
road company. 


STATE  v.  ROE. 
(Supreme  Court  of  Idaho.   Feb.  25,  1911.) 

(Official  ByUabut.) 

1.  Criminal  Law  (8  698*)— Evidence— Fail- 
ure to  Object— Effect. 

Id  a  prosecution  for  conspiracy  to  influ- 
ence a  witness  in  a  criminal  action  to  leave  the 
state  and  remain  without  the  Jurisdiction  of  the 
court,  where  it  appears  that  the  prosecuting  at- 
torney omitted  to  prove  by  primary  evidence 
the  pendency  of  such  criminal  action  at  and 
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prior  to  the  time  the  alleged  conspiracy  was 
entered  into,  but  witnesses  testified  from  their 
personal  knowledge  that  such  action  was  pend- 
ing at  that  time,  and  counsel  for  appellant 
made  no  objection  to  the  admissibility  of  such 
testimony  on  the  ground  of  its  being  secondary 
evidence,  such  testimony  is  competent  evidence 
of  the  pendency  of  such  action. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §§  1651-1654;  Dec.  Dig.  § 
698.*] 

2.  Conspiracy  (§  47*)— Inducing  Witness 
to  Leave  State— Evidence. 

Held,  that  there  is  sufficient  evidence  in 
the  record  in  this  case  to  establish  the  fact  that 
there  was  an  action  pending  in  the  district 
court  at  and  prior  to  the  time  that  appellant 
and  his  codefendants  conspired  to  secure  the  ab- 
sence from  the  state  of  a -witness  in  such  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  §§  105-107 ;  Dec.  Dig.  §  47.*J 

Appeal  from  District  Court,  Washington 
County;  Ed.  L.  Bryan,  Judge. 

Fred.  Roe  was  convicted  of  conspiring  to 
secure  absence  of  witness,  and  appeals.  Af- 
firmed. 

Frank  Harris,  for  appellant.  D.  C.  Mc- 
Dougall,  Atty.  Gen.,  O.  M.  Van  Duyn,  Asst 
Atty.  Gen;.,  and  J.  L.  Richards,  Pros.  Atty., 
for  the  State. 

BUDGE,  District  Judge.  The  defendant, 
Fred.  Roe,  was  charged  by  the  information  of 
the  prosecuting  attorney  of  Washington  coun- 
ty with  conspiracy  in  the  district  court  of 
said  county,  and  was  convicted,  and  appeals 
from  the  order  overruling  his  motion  for  a 
new  trial  and  from  the  judgment 

Briefly  stated,  the  facts  In  this  case  are: 
That  the  defendant  and  Dudley  Evans  and 
William  Wall  a  short  time  previous  to  July 
20,  1910,  were  charged  with  the  unlawful 
selling  of  Intoxicating  liquors  to  M.  G.  Mor- 
ris. The  complaint  was  regularly  filed  in  the 
probate  court  of  Washington  county,  a  pre- 
liminary examination  was  thereafter  held, 
and  the  defendant  Fred.  Roe  and  William 
Wall  were  held  to  answer  to  the  district 
court  upon  said  charge.  Thereafter,  and  be- 
fore the  convening  of  the  district  court  in 
and  for  said  county  of  Washington,  the  com- 
plaining witness  M.  G.  Morris,  left  the  state 
of  Idaho,  and  went  to  Vancouver,  British 
Columbia,  where  he  was  later  found  by  the 
sheriff  of  Washington  county,  and  brought 
back  to  said  county,  and  jointly  charged  by 
the  information  of  the  prosecuting  attorney, 
with  Dudley  Evans,  Fred.  Roe,  and  William 
Wall  with  conspiracy.  A  preliminary  exam- 
ination was  held,  and  the  defendants  were 
bound  over  to  await  the  action  of  the  district 
court  Before  the  trial  of  the  said  cause, 
the  defendant  M.  G.  Morris,  upon  motion 
duly  made  by  the  county  prosecuting  attor- 
ney, was  discharged,  and  it  appears  from  the 
record  that  the  defendant  Fred.  Roe  was  sep- 
arately tried  upon  said  Information  charging 


him  with  conspiracy,  and  was  convicted  of 
the  offense. 

The  only  question  submitted  by  counsel  for 
the  appellant  is:  Was  the  pendency  of  the 
action  wherein  the  state  of  Idaho  was  plain- 
tiff and  the  appellant  Fred.  Roe  and  WiUWm 
Wall  were  defendants  established  by  compe- 
tent evidence?  Counsel  for  appellant  filed 
no  brief.  It  appears  from  the  testimony  that 
during  the  trial  of  this  cause  several  wit- 
nesses testified  to  the  fact  that  at  and  prior 
to  the  time  the  appellant  together  with  Dud- 
ley Evans  and  William  Wall,  influenced  the 
witness  Morris  to  leave  the  state  of  Idaho, 
and  to  remain  without  the  jurisdiction  of  the 
court.  There  was  an  action  pending  in  the 
district  court  of  Washington  county,  wherein 
the  defendants  Roe  and  Wall  were  charged 
with  the  unlawful  selling  of  intoxicating  liq- 
uors; but  the  county  prosecuting  attorney 
omitted  to  call  the  clerk  of  the  court  and 
have  him  either  identify  the  original  files 
or  the  court  record,  for  the  purpose  of  prov- 
ing that  the  defendants  were  charged  in  the 
district  court,  by  information,  with  a  public 
offense,  and  that  the  said  action  was  pending 
prior  to  and  at  the  time  that  the  defendants 
conspired  together,  and  by  the  payment  of 
money  influenced  the  witness  Morris  to  leave 
the  state  of  Idaho  and  the  jurisdiction  of 
the  court.  _ 

Counsel  for  the  appellant  contends  that  the 
record  in  failing  to  show  that  the  clerk  of 
the  court,  or  the  proper  custodian  of  the 
original  flies  and  records,  was  called  to  tes- 
tify to  and  identify  said  records  and  files, 
and  In  failing  to  show  that  the  original  flies 
and  records  were  Introduced  In  evidence  In 
proof  of  the  allegation  of  the  information 
that  an  action  was  pending  at  and  prior  to 
the  time  that  the  said  witness  Morris  was 
by  the  defendant  influenced  to  leave  the 
state  of  Idaho,  and  to  remain  without  the 
jurisdiction  of  the  court,  is  fatally  defective, 
and  that  a  judgment  could  not  be  predicated 
upon  the  verdict  of  the  jury  in  the  absence 
of  this  testimony.  We  have  carefully  exam- 
ined the  testimony,  and  we  find,  as  before 
stated,  that  in  numerous  instances  the  wit- 
nesses testified  that  at  and  prior  to  the  time 
that  the  defendants  conspired  together  for 
the  purpose  of  influencing  the  witness  Mor- 
ris to  leave  the  state,  and  at  the  time  that 
he  did  leave  the  state,  In  pursuance  of  the 
influences  used  by  the  appellant  and  bis  co- 
defendants,  an  action  was  pending  in  the 
district  court  in  and  for  the  said  county  of 
Washington,  wherein  the  state  of  Idaho  was 
plaintiff  and  the  said  Fred.  Roe  and  William 
Wall  were  defendants.  The  appellant  no- 
where In  the  record  objected  to  the  admissi- 
bility of  the  testimony  of  the  witnesses  in 
this  regard,  but  sat  quietly  by  and  permitted 
the  state  to  prove  by  oral  testimony  that  an 
information  had  been  filed  In  the  district 
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court  In  and  for  the  county  of  Washington, 
in  which  the  defendant  Roe  was  charged 
with  the  unlawful  selling  of,  Intoxicating  liq- 
uors, and  that  said  action  was  pending  at 
and  prior  to  the  time  that  the  conspiracy  was 
entered  Into. 

We  do  not  think  It  necessary  to  cite  au- 
thorities, or  to  discuss  primary  or  secondary 
evidence,  in  reaching  a  conclusion  in  this 
case.  While  It  may  be  true  that  the  better 
practice  on  the  part  of  the  county  prosecut- 
ing attorney  would  have  been  to  have  called 
the  proper  custodian  of  the  original  flies  and 
records  In  the  case  that  was  pending,  where- 
in the  state  was  plaintiff  and  Fred.  Roe  was 
defendant,  to  prove  that  fact,  and  this  the 
county  prosecuting  attorney  would  have  been 
required  to  do  if  counsel  for  appellant  had 
Interposed  an  objection,  yet  counsel  for  the 
appellant  did  not,  for  reasons  best  known  to 
himself,  Interpose  an  objection  to  the  admis- 
sibility of  secondary  evidence  in  proof  of  the 
pendency  of  the  action,  and  we  do  not  think 
that  he  can  be  heard  to  complain  at  this 
time.  We  are  of  the  opinion  that  the  wit- 
nesses who  testified  to  the  fact  that  there 
was  an  action  pending  in  the  district  court, 
where  no  objection  was  interposed  on  the 
ground  that  such  testimony  was  secondary 
evidence,  were  competent  witnesses  to  testi- 
fy to  a  fact  within  their  personal  knowledge. 
We  think  that  there  Is  sufficient  evidence  In 
the  record  to  establish  the  fact  that  there 
was  an  action  pending  In  the  district  court 
in  and  for  the  county  of  Washington  at  and 
prior  to  the  time  that  the  appellant  here  and 
his  codefendants  in  the  district  court  con- 
spired together,  and  secured  the  absence  of 
the  witness  Morris  from  the  state  of  Idaho, 
and  from  the  jurisdiction  of  said  court 

The  Judgment  of  the  district  court  should 
be  affirmed,  and  it  is  so  ordered. 

STEWART,  a  J.,  and  AILSHIE,  J.,  con- 
cur. 


JENKINS  t.  COMMERCIAL  NAT.  BANK 
OF  ST.  ANTHONY. 
(Supreme  Court  of  Idaho.    Feb.  3,  1911.) 

(Syllaou*  by  the  Court.) 

1.  Pleading  (§  204*)^-Demukbeb— Pleading 
Goon  in  Part. 

In  an  action  for  damages,  where  the  com- 
plaint as  a  whole  states  a  cause  of  action,  and 
a  demurrer  is  filed  to  the  entire  cause  of  ac- 
tion, It  is  not  error  for  the  trial  court  to  over- 
rule such  demurrer,  even  though  the  facts  stat- 
ed as  to  a  particular  item  of  damages  are  in- 
sufficient to  entitle  the  plaintiff  to  recover  for 
such  particular  damage. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  486-490;  Dec.  Dig.  5  204  *] 

2.  Evidence  (8  471*)— Questions  Calling 
fob  Ofinion. 

In  an  action  for  damages,  it  is  error  for 
the  trial  court  to  permit  such  questions  to  be 


asked  a  plaintiff  as:  "In  what  way  were  you 
damaged  by  reason  of  your  horses  being  taken, 
by  reason  of  the  foreclosure  of  this  mortgage?" 
"Tell  us  how  you  were  damaged."  "State  to 
the  jury  what  damages  you  sustained  by  reason 
of  the  foreclosure  of  this  mortgage."  "Could 
you  give  an  idea?"  "State  how  you  were  dam- 
aged by  reason  of  the  foreclosure  of  this  mort- 
gage." 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S§  2149-2151;  Dec.  Dig.  §  471.*] 

3.  Appeal  and  Ebbob  (5  1048*)— Harmless 
Errob— Examination  of  Witness. 

When,  however,  improper  questions  are 
asked,  and  the  answers  are  so  indefinite  and 
general  that  the  jury  could  in  no  way  have  been 
aided,  influenced,  or  misled  by  such  answers, 
the  judgment  will  not  be  reversed  solely  because 
of  the  error  of  the  court  in  permitting  such 
questions  to  be  answered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4143;  Dec.  Dig.  8  1048.*] 

4.  Chattel  Mortgages  (8  292*)— W songful 
Foreclosure — Damages. 

The  expense  for  loss  of  time  and  the  ex- 
pense of  employing  counsel  in  advising  the 
method  to  be  pursued  by  the  mortgagor  in  re- 
sisting the  foreclosure  of  a  chattel  mortgage, 
where  it  is  claimed  by  the  mortgagor  that  the 
debt  has  been  paid,  cannot  be  recovered  in  such 
action  or  in  an  independent  action  brought  for 
the  purpose  of  recovering  such  damages. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  8  530;  Dec.  Dig.  8  292.*] 

5.  Costs  (8  172*)— Attorney's  Fees. 

Attorney's  fees  cannot  be  recovered  in  an 
action  unless  authorized  by  statute  or  by  ex- 
press agreement  of  the  parties,  except  in  ex- 
treme cases  where  there  is  willful  wrong,  gross 
negligence,  or  fraud. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  88  665-687;  Dec.  Dig.  8  172.*] 

6.  Judgment  (8  198*)— On  Trial  of  Issues— 
Conformity  to  Verdict. 

,  Findings  of  fact  and  conclusions  of  law  are 
not  required  where  the  cause  is  tried  to  a  jury, 
and  are  only  required  upon  the  trial  of  ques- 
tions of  fact  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  88  362,  363;  Dec.  Dig.  8  198*] 

Appeal  from  District  Court,  Fremont  Coun- 
ty; James  M.  Stevens,  Judge. 

Action  by  H.  E.  Jenkins  against  the  Com- 
mercial National  Bank  of  St  Anthony.  From 
a  judgment  for  plaintiff,  and  an  order  deny- 
ing a  new  trial,  defendant  appeals.  Modi- 
fled. 

Soule  &  Soule,  for  appellant  Millsaps  & 
Miller,  for  respondent 

STEWART,  C.  J.  This  is  an  action  brought 
to  recover  an  alleged  sum  of  money  claimed 
to  have  been  paid  by  the  plaintiff  to  the  de- 
fendant under  protest  upon  proceedings  to 
foreclose  a  chattel  mortgage,  and  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  for  the  alleged  wrongful  proceed- 
ings in  foreclosing  said  chattel  mortgage. 
The  case  was  tried  to  a  jury  and  a  verdict 
rendered  in  favor  of  the  plaintiff  for  the  sum 
of  $239.  The  court  also  made  findings  of 
fact  and-  conclusions  of  law,  and  rendered  a 
judgment  on  the  verdict  and  findings  in  fa- 
vor of  the  plaintiff  for  the  sum  of  $239.29 
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with  Interest  and  costs.  A  motion  for  a  new 
trial  was  made  and  overruled.  This  appeal 
is  from  the  judgment  and  also  from  the  or- 
der denying  and  overruling  the  defendant's 
motion  for  a  new  trial. 

The  first  question  presented  on  this  appeal 
Is  the  action  of  the  court  In  overruling  the 
demurrer  to  the  complaint  The  facts  alleg- 
ed In  the  complaint  are.  In  substance,  as 
follows:  That  on  the  14th  day  of  January, 
1909,  the  plaintiff  executed  a  promissory 
note  to  the  defendant  for  the  sum  of  $1,000, 
and  gave  as  security  for  the  same  a  chattel 
mortgage  upon  150  head  of  horses;  that 
about  the  14th  day  of  September,  1909,  there 
was  due  and  unpaid  upon  said  note  and 
mortgage  the  sum  of  $438.30.  That  the  plain- 
tiff, on  said  date,  at  the  Commercial  National 
Bank  at  St  Anthony,  Fremont  county,  state 
of  Idaho,  tendered  to  said  defendant  in  pay- 
ment of  said  sum,  $438.30  In  lawful  money 
of  the  United  States,  and  requested  and  de- 
manded the  cancellation  and  release  of  said 
mortgage,  and  that  the  defendant  refused 
said  tender,  and  refused  and  neglected  to 
cancel  or  deliver  up  said  note  or  release  said 
mortgage.  That  on  the  1st  day  of  October, 
1909,  the  defendant  commenced  the  foreclo- 
sure of  said  chattel  mortgage  by  affidavit 
and  notice,  and  that  the  sheriff,  under  no- 
tice, seized  and  took  into  his  possession  a 
portion  of  said  property  described  In  the 
mortgage,  and  threatened  to  seize  and  take 
into  his  possession  the  remainder  of  said 
property  for  the  purpose  of  selling  the  same 
to  satisfy  said  mortgage  claim,  consisting  of 
$475  principal,  $18  interest  and  $75  attor- 
ney's fees,  and  costs  of  foreclosure.  That  in 
order  to  prevent  the  sheriff  from  taking  In- 
to his  possession  said  mortgaged  property, 
and  to  save  expense  and  costs,  the  plaintiff  on 
the  5th  day  of  October,  1909,  paid  to  the  said 
sheriff,  under  protest  for  the  use  and  benefit 
of  the  plaintiff,  the  sum  of  $475  principal,  $18 
interest  $75  attorney's  fees,  and  $9.50  costs, 
making  a  total  of  $577.50,  when  In  fact  and 
truth  there  was  only  due  to  the  skid  defend- 
ant upon  said  note  and  mortgage  the  sum 
of  $438.30,  which  the  plaintiff  had  before 
tendered  to  said  defendant  That  the  money 
so  paid  said  sheriff  has  been  turned  over  to 
the  said  defendant. 

As  a  second  cause  of  action,  the  complaint 
alleges,  among  other  things:  "That  by  rea- 
son of  the  foreclosure  of  said  chattel  mort- 
gage by  the  defendant  and  the  seizure  and 
taking  of  said  horses  by  the  said  sheriff,  un- 
der arid  by  virtue  of  said  affidavit  and  notice, 
as  aforesaid,  the  plaintiff  lost  the  use  of 
said  horses  from  the  2d  day  of  October  to 
the  5th  day  of  October,  1909,  and  also  by 
reason  thereof  lost  a  contract  for  the  hauling 
of  beets,  which  he  otherwise  could  have  se- 
cured, and  was  also  compelled  to  and  did 
employ  attorneys  to  look  after  and  protect 
his  Interests,  and  lost  several  days  of  his 
own  time  to  his  damage  and  injury  In  the 
sum  of  $250." 


The  defendant  demurred  to  the  complaint 
upon  the  following  grounds:  First,  that  said 
complaint  and  the  whole  of  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Second,  that  the  first  alleged  cause  of 
action  set  out  in  plaintiff's  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  Third,  that  the  second  alleged  cause 
of  action  set  out  in  plaintiff's  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  Fourth,  that  said  complaint  is  un- 
certain, in  this,  that  it  cannot  be  determined 
therefrom  what  the  nature  of  the  damages 
complained  of  consists  of.  The  defendant  al- 
so moved  to  strike  out  of  the  plaintiff's 
amended  complaint  on  the  ground  that  the 
same  is  Immaterial,  irrelevant  and  redun- 
dant matter,  paragraph  2  of  plaintiff's  sec- 
ond cause  of  action,  for  the  reason  that  the 
matters  therein  alleged  are  not  proper  ele- 
ments of  damage,  are  too  remote,  and  are  not 
the  approximate  result  of  the  acts  of  the  de- 
fendant complained  of.  The  demurrer  and 
the  motion  were  overruled,  and  this  is  as- 
signed as  error. 

It  will  be  observed  that  the  first  ground 
of  demurrer  goes  to  the  entire  complaint  and 
the  second  ground  goes  to  the  sufficiency  of 
the  facts  alleged  in  the  first  cause  of  action. 
There  Is  no  argument  on  the  part  of  appel- 
lant but  what  the  facts  stated  In  the  first 
cause  of  action  are  sufficient.  The  court 
therefore,  committed  no  error  in  overruling 
the  first  and  second  grounds  of  demurrer. 
The  third  and  fourth  grounds  of  demurrer 
go  to  the  second  cause  of  action,  and  are  di- 
rected to  the  entire  cause  of  action,  and  not 
to  any  particular  item  of  damage  alleged  in 
said  cause  of  action.  The  loss  of  the  use  of 
plaintiff's  horses  from  the  2d  day  of  October, 
1909,  to  the  5th  day  of  October,  1909,  by  rea- 
son of  the  seizure  by  the  sheriff,  was  certainly 
a  proper  element  of  damage,  and  whether  the 
other  items,  to  wit  the  loss  on  a  contract  for 
the  hauling  of  beets  and  for  attorney's  fees, 
were  proper  elements  of  damage,  would  not 
make  the  cause  of  action  as  a  whole  subject 
to  the  demurrer  for  want  of  facta,  or  be  un- 
certain as  to  the  damages  alleged  to  have 
been  sustained  for  the  loss  of  the  use  of  said 
horses  for  the  alleged  time.  For  this  reason 
alone,  the  court  did  not  err  in  overruling  the 
demurrer. 

What  has  been  said  with  reference  to  the 
demurrer  also  applies  to  the  motion  to  strike. 
If  defendant  desired  to  raise  the  sufficiency 
of  the  allegation  with  reference  to  damages 
sustained  by  reason  of  the  loss  on  a  contract 
for  the  hauling  of  beets  and  for  attorney's 
fees,  he  should  have  demurred  to  such  cause 
of  action  because  of  the  insufficiency  of  these 
particular  Items  of  damages,  or  moved  to 
strike  out  the  same  because  irrelevant,  im- 
material, and  insufficient  to  constitute  a 
cause  of  action  or  any  part  of  a  cause  of  ac- 
tion; but  this  was  not  done.  The  court 
committed  no  error  in  denying  the  motion  to 
strike. 
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It  Is  next  urged  that  the  court  erred  In 
permitting  the  plaintiff  to  answer  the  follow- 
ing questions :  "What  did  you  tell  the  sher- 
iff at  that  timer*  This  question  was  proper, 
as  it  related  to  the  protest  made  by  the  plain- 
tiff at  the  time  he  made  payment  to  the 
sheriff.  When  the  plaintiff  was  upon  the  wit- 
ness stand,  he  was  asked  a  number  of  ques- 
tions, as  follows:  "In  what  way  were  you 
damaged  by  reason  of  your  horses  being 
taken,  by  reason  of  the  foreclosure  of  this 
mortgage?"  "Tell  us  how  you  were  dam- 
aged." "State  to  the  Jury  what  damages  you 
sustained  by  reason  of  the  foreclosure  of  this 
mortgage."  "Could  you  give  an  Idea?" 
"State  how  you  were  damaged  by  reason  of 
the  foreclosure  of  this  mortgage."  Objec- 
tions were  made  to  all  these  questions  as  In- 
competent, Irrelevant,  and  Immaterial,  and 
too  general,  and  that  they  called  for  a  con- 
clusion, were  indefinite  and  speculative,  etc. 
These  questions  clearly  were  erroneous,  as 
such  questions  did  not  call  upon  the  witness 
to  give  a  statement  of  facts,  but  his  opinions 
and  conclusions.  Aztell  v.  M.  P.  Ry.  Co.,  9 
Idaho,  392,  74  Pac.  1075;  McKissick  v.  O. 
S.  I*  Ry.  Co.,  18  Idaho,  195,  89  Pac.  629; 
Hay 8  v.  Windsor,  130  CaL  230,  62  Pac.  395; 
Atchison,  T.  &  S.  F.  R  Co.  v.  Wilkinson,  55 
Kan.  83,  39  Pac  1043;  Wellington  v.  Moore, 
37  Neb.  560,  56  N.  W.  200. 

In  most  cases  the  ruling  of  the  trial  court 
upon  objections  made  to  these  questions1 
would  call  for  a  reversal  of  the  case;  but  In 
this  case,  when  we  look  to  the  answers  made 
to  the  questions,  we  are  clearly  of  the  opin- 
ion that  the  answers  are  so  indefinite  and 
general  that  the  Jury  could  In  no  way  have 
been  aided,  influenced,  or  misled  by  such 
answers.  As  an  Illustration:  In  answer  to 
the  question,  "In  what  way  were  you  dam- 
aged by  reason  of  your  horses  being  taken, 
by  reason  of  the  foreclosure  of  this  mort- 
gage?" the  answer  of  the  witness  was,  "I 
was  damaged  in  losing  the  use  of  the  horses 
and  in  running  around  trying  to  get  money." 
In  answer  to  the  question,  "State  to  the  Jury 
what  damages  you  sustained  by  reason  of 
the  foreclosure  of  this  mortgage,"  the  an- 
swer of  the  witness  was:  "I  could  not  say 
how  much  I  was  damaged.  I  was  damaged 
more,  really,  than  I  am  asking  for.  I  had  to 
sell  four  head  of  horses  to  get  the  money. 
I  could  not  tell  how  much  I  was  damaged." 
In  answer  to  the  question,  "Could  you  give 
an  idea?"  the  witness  answered,  "I  think  I 
was  damaged  $250  or  more."  And  in  answer 
to  the  question,  "State  how  you  were  dam- 
aged by  reason  of  the  foreclosure  of  this 
mortgage,"  the  witness  answered,  "I  was 
damaged  in  losing  the  use  of  the  horses  and 
in  running  around  trying  to  get  money." 
These  questions  call  for  opinions  of  the  wit- 
ness, and  not  for  a  statement  of  the  facts, 
and  should  not  have  been  permitted  to  be 
answered  by  the  witness.  These  questions 
all  called  for  testimony  In  support  of  the  al- 
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legations  contained  in  the  second  cause  of  ac- 
tion, but  in  relation  to  damages  which  are 
not  recoverable  in  this  class  of  cases.  The 
loss  of  time  and  the  expense  incurred  in  the 
employment  of  counsel  In  defending  litigation 
cannot  be  recovered  In  the  action  in  which 
such  expense  is  Incurred  as  costs,  neither  can 
such  expenses  be  recovered  in  an  independent 
suit  for  that  purpose. 

When  the  sheriff  in  this  instance  took  pos- 
session of  the  plaintiff's  property  under  the 
foreclosure  proceedings,  the  statute  provided 
a  remedy  by  which  the  plaintiff  could  have 
contested  the  right  of  the  mortgagee  to  fore- 
close the  mortgage  (Rev.  Codes,  §  3418),  and, 
if  that  action  had  been  commenced  by  the 
plaintiff,  it  is  clear  that  the  plaintiff  could 
not  have  recovered  In  that  action  the  loss  of 
his  time  in  defending  said  suit,  or  the  ex- 
pense incurred  in  employing  counsel.  If  he 
could  not  have  recovered  such  expense  in 
that  suit,  he  certainly  could  not  recover  the 
same  in  an  Independent  suit,  such  as  is  the 
case  now  under  consideration.  It  Is  the  gen- 
eral rule  that  attorney's  fees  cannot  be  recov- 
ered in  an  action  unless  authorized  by  stat- 
ute or  by  express  agreement  of  the  parties. 
There  are,  however,  exceptions  to  this  gen- 
eral rule  In  the  case  of  fraud,  willful  wrong, 
or  gross  negligence.  18  Cyc.  pp.  79,  80; 
Hays  v.  Windsor,  130  Cal.  230,  62  Pac.  395; 
Boardman  v.  Marshalltown  Groc.  Co.  et  al., 
105  Iowa,  445,  75  N.  W.  343;  Spencer  v.  Mur- 
phy, 6  Colo.  App.  453,  41  Pac  841. 

If  these  items  of  alleged  damage  are  to  be 
excluded,  then  the  only  evidence  tending  to 
support  the  second  cause  of  action  is  the  evi- 
dence showing  that  the  plaintiff  lost  the  use 
of  six  head  of  horses  for  five  days,  and  that 
the  use  of  such  animals  was  reasonably  worth 
to  the  plaintiff  the  sum  of  $1.50  each  per  day. 
This<  would  make  $45,  which  the  evidence 
shows  was  established  In  support  of  the  al- 
legations of  the  second  cause  of  action.  The 
evidence  also  shows  very  clearly  that  the 
plaintiff  was  compelled  to  and  did  pay  to  the 
sheriff,  for  the  purpose  of  having  said  sheriff 
release  the  mortgaged  property  from  seizure, 
and  as  claimed  to  be  due  upon  the  same, 
under  protest,  the  sum  of  $577.50,  made  up 
of  the  following  Items:  $475,  principal ;  $18, 
Interest;  $75,  attorney's  fees;  and  $9.50,  costs 
— when  in  truth  and  In  fact  there  was  due 
only  the  sum  of  $43$,45,  which  had  been 
previously  tendered  by  the  plaintiff  to  the 
bank  in  satisfaction  of  said  mortgage,  and 
which  the  bank  refused  to  accept,  or  release 
said  mortgage.  By  such  compulsory  payment 
It  appears  that  the  plaintiff  paid  $139.05  in 
excess  of  the  amount  due  upon  the  mortgage. 
This,  together  with  the  damage  proven  upon 
the  second  cause  of  action,'  would  make  $184.* 
05 — total  damages  proven  upon  the  trial,  and 
for  which  the  Judgment  should  be  given. 

In  view  of  the  nature  and  character  of  this 
action  and  the  small  amount  Involved,  and 
the  danger  of  unnecessary  and  useless  ex- 
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pense  being  Incurred  In  litigating  the  same,' 
and  the  manner  in  which  the  record  in  this 
case  is  presented  to  this  court,  we  are  In- 
clined to  believe  that  the  ends  of  Justice 
would  be  best  served  by  a  modification  of  the 
judgment  and  a  direction  as  to  the  judgment 
to  be  entered.  There  are  a  number  of  in- 
structions in  the  record  which  counsel  for 
appellant  argues  most  strenuously  are  er- 
roneous, and  some  of  which  we  are  Inclined 
to  think  are  against  the  law;  but  from  the 
manner  in  which  the  record  is  presented  to 
thla  court  It  is  impossible  for  this  court  to 
determine  what  instructions  were  given  by 
the  court  The  Instruction  appearing  In  the 
record  which  told  the  jury  that  the  plaintiff 
was  entitled  to  recovery  on  the  second  cause 
of  action  for  loss  of  time  and  attorney's  fees 
is  clearly  erroneous,  as  heretofore  indicated. 

It  appears  that,  notwithstanding  the  ver- 
dict of  the  jury,  the  court  also  made  findings 
of  fact  and  conclusions  of  law,  and  based  its 
judgment  both  upon  the  verdict  of  the  jury 
and  the  findings  of  fact  and  conclusions  of 
law.  The  statute  in  this  state  does  not  re- 
quire findings  by  the  court  when  a  cause  Is 
tried  to  a  Jury.  The  verdict  of  the  Jury  is 
tbe  finding  upon  which  judgment  should  be 
rendered.  Findings  are  made  by  the  court 
only  upon  tbe  trial  of  questions  of  fact  by 
the  court  Rev.  Codes,  §  4406.  But  In  this 
case,  the  findings  having  been  in  accordance 
with  the  verdict  and  for  the  same  amount, 
and  judgment  having  been  based  upon  the 
verdict  it  cannot  affect  the  validity  of  the 
judgment 

The  judgment  is  modified,  and  the  trial 
court  Is  directed  to  enter  judgment  in  favor 
of  the  respondent  for  the  sum  of  $184.05  and 
costs.  The  costs  of  this  appeal  are  awarded 
to  the  appellant 

AILSHIE  and  SULLIVAN,  JJ.,  concur. 


FREEMAN  v.  WEARE  et  al. 
(Supreme  Court  of  Montana.    Jan.  16,  1911.) 

1.  New  Trial  (§  131*)— Exceptions,  Bill  of 

—Settlement— Statutes. 

Rev.  Codes,  §  6788,  providing  that  the  pro- 
posed bill  of  exceptions  and  amendments  must, 
within  10  days  after  service  of  proposed  amend- 
ments, be  presented  by  the  party  seeking  the 
«ettlement  of  the  bill*  to  the  trial  judge  on  5 
days'  notice  to  the  adverse  party,  or  be.  deliver- 
ed to  the  clerk  or  the  judge,  is  complied  with 
where  the  proposed  bill  and  amendments  are 
presented  to  the  judge  within  10  days  on  5 
days'  notice  to  the  adverse  party,  or  when  they 
are  delivered  to  the  clerk  for  transmission  to 
the  judge,  or  when  they  are  delivered  to  the 
judge,  and  where  a  party  elects  to  pursue  the 
first  course,  but  overlooks  the  provision  that 
the  presentation  must  be  made  within  10  days 
after  service  of  the  amendments,  and  on  5 
dayB'  notice,  the  bill  must  be  disregarded. 

fEd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  263-260;  Dec.  Dig.  |  131.*] 


2.  New  Trial  (|  131*)— Exceptions,  Bill  op 
—Time  op  Presentation — Withdrawal  op 
Objections  to  Amendments. 

The  defect  resulting  from  the  failure  of 
appellant  to  present  the  proposed  bill  of  excep- 
tions and  'amendments  within  10  days  after  the 
service  of  the  amendments  and  on  5  days'  no- 
tice to  the  adverse  party  cannot  be  cured  by 
his  withdrawing  his  objections  to  the  amend- 
ments after  the  lapse  of  the  10  days  and  on  the 
day  designated  in  the  notice  of  settlement. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  IS  263-269;  Dec.  Dig.  8  131.*] 

3.  New  Trial  «  109*)— Motion— Statutes. 

A  motion  for  new  trial  is  statutory,  and 
to  be  effective  the  record  made  in  support  of 
it  must  be  formulated  in  compliance  with  the 
statute. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  |  168;  Dec.  Dig.  |  109.*] 

Appeal  from  District  Court,  Sanders  Coun- 
ty; Henry  L.  Myers,  Judge. 

Action  by  James  Freeman  against  Clifford 
R  Weare  and  another.  From  a  judgment 
for  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendants  appeal.  Affirmed. 

H.  C  Schultz  and  Marshall  &  Stiff,  for 
appellants.  A  S.  Alnsworth,  for  respondent 


BRANTLY,  C  J.  Action  for  damages  for 
malicious  prosecution.  The  plaintiff  had 
verdict  and  judgment  The  defendants  have 
appealed  from  the  judgment  and  an  order 
denying  their  motion  for  a  new  trial. 

The  course  pursued  by  the  defendants  to 
have  their  bill  of  exceptions  In  support  of 
their  motion  for  a  new  trial  settled  appears 
from  the  following  statement:  On  February 
9,  1910,  and  within  the  time  allowed  by  the 
court,  after  service  of  the  notice  of  inteu- 
tlon,  counsel  for  appellants  served  a  draft 
of  their  proposed  bill  upon  counsel  for  re- 
spondent On  February  17th,  counsel  for  re- 
spondent returned  It  with  proposed  amend- 
ments to  the  attorneys  for  appellants,  who 
duly  acknowledged  receipt  on  that  day.  Tbe 
amendments  were  not  allowed.  On  Febru- 
ary 28th  (the  previous  day  being  Sunday) 
counsel  for  appellants  served  notice  upon 
counsel  for  respondent  that  they  would  pre- 
sent their  bill,  together  with  the  proposed 
amendments,  to  the  trial  judge  for  settle- 
ment on  March  5th.  On  March  1st  counsel 
for  respondent  served  upon  counsel  for  ap- 
pellants his  objections  to  the  settlement  of 
the  bill,  and  on  March  5th  submitted  them 
to  the  judge.  On  March  5th  counsel  for  ap- 
pellants withdrew  the  objections  theretofore 
made  to  the  proposed  amendments,  and  sub- 
mitted the  bill  and  amendments  for  settle- 
ment. On  April  4th  the  judge  settled  tbe 
bill,  after  incorporating  In  It  the  amend- 
ments, together  with  the  objections  to  the 
settlement  One  of  the  objections  was  that 
the  bill  was  not  presented  to  the  judge  for 
settlement  within  the  time  prescribed  by  the 
statute.  At  the  hearing  the  question  of  prac- 
tice involved  was  argued  by  counsel,  upon 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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an  objection  by  the  respondent  to  a  consid- 
eration of  the  bill  as  a  part  of  the  record. 

Section  6788  of  the  Revised  Codes  pre- 
scribes the  procedure  to  be  observed  in  form- 
ulating and  having  settled  a  bill  of  excep- 
tions after  the  entry  of  judgment  If  the  case 
was  tried  by  a  jury,  or  after  notice  of  the 
entry  of  judgment  in  other  cases.  It  pro- 
Tides:  "Within  ten  days  after  such  service 
[of  the  draft  of  the  bill]  the  adverse  party 
may  propose  amendments  thereto  and  serve 
the  same,  or  a  copy  thereof,  upon  the  other 
party.  The  proposed  bill  and  amendments 
must,  within  ten  days  thereafter,  be  present- 
ed by  the  party  seeking  the  settlement  of 
the  bill,  to  the  judge  who  tried  or  heard  the 
case,  upon  five  days'  notice  to  the  adverse 
party,  or  be  delivered  to  the  clerk  of  the 
court,  or  judge.  When  received  by  the  clerk 
he  must  Immediately  deliver  them  to  the 
judge,  If  he  be  In  the  county;  if  he  be  ab- 
sent from  the  county  and  either  party  desire 
the  papers  to  be  forwarded  to  the  judge,  the 
clerk  must,  upon  notice  in  writing  of  such 
parties,  immediately  forward  them  by  mall, 
or  other  safe  channel ;  If  not  thus  forward- 
ed, the  clerk  must  deliver  them  to  the  judge 
immediately  after  his  return  to  the  county. 
When  received  from  the  clerk,  the  judge 
must  designate  the  time  at  which  he  will 
settle  the  bill,  and  the  clerk  must  immedi- 
ately notify  the  parties  of  such  designation. 
At  the  time  designated  the  judge  must  set- 
tle the  bill.  *  •  •  If  no  amendments  are 
served,  or  if  served  are  allowed,  the  pro- 
posed bill  may  be  presented,  with  the  amend- 
ments, If  any,  to  the  judge  *  *  *  for 
settlement  without  notice  to  the  adverse  par- 
ty. •  * 

As  pointed  out  in  Girard  v.  McClernan,  89 
Mont  523,  105  Pac.  224,  the  statute  may  be 
complied  with  in  three  ways:  (1)  The  pro- 
posed bill  with  the  amendments  may  be  pre- 
sented to  the  judge  within  10  days  upon  5 
days'  notice  to  the  adverse  party;  or  (2) 
they  may  be  delivered  to  the  clerk  to  be  by 
him  delivered  or  transmitted  to  the  judge; 
or  (8)  they  may  be  delivered  to  the  judge. 
In  this  case  counsel  for  defendants  elected 
to  pursue  the  first  course,  but  overlooked 
the  express  and  plain  provision  of  the  stat- 
ute that  the  presentation  must  be  made  with- 
in the  10  days  after  the  service  of  the 
amendments  and  upon  5  days'  notice  to  the 
adverse  party.  Hence  the  bill  must  be  dis- 
regarded. Burns  v.  Napton,  26  Mont  860, 
68  Pac.  17;  State  ex  rel.  Stromberg-Mullins 
Co.  v.  District  Court,  28  Mont  128,  72  Pac. 
412;  Girard  v.  McClernan,  supra.  See,  also, 
Van  Why  v.  Southern  Pacific  Co.,  81  Utah, 
15,  86  Pac  485,  and  cases  cited. 

The  defect  resulting  from  the  failure  to 
pursue  the  course  adopted  was  not  and 
could  not  be,  cured  by  withdrawing  the  ob- 
jections to  the  amendments  after  the  lapse 
of  the  10  days  and  on  the  day  designated  in 


the  notice  of  settlement  A  motion  for  a 
new  trial  Is  statutory.  To  be  effective,  the 
record  made  in  support  of  it  must  be  form- 
ulated under  the  provisions  of  the  statute. 
State  ex  rel.  Stromberg-Mullins  Co.  v.  Dls* 
trlct  Court,  supra.  When  the  moving  party 
has  lost  his  standing  by  falling  to  pursue  the 
method  selected,  as  here,  he  cannot  res  tore- 
It  by  claiming  that  he  has  substantially  pur- 
sued either  of  the  other  prescribed  methods. 
Even  so,  counsel  failed  to  deliver  the  bill  to 
the  judge  within  the  10  days. 

The  assignments  of  error  In  the  brief  of 
appellants  present  no  other  questions  than 
such  as  must  be  shown  by  a  bill  of  excep- 
tions. There  is  therefore  nothing  before  this 
court  for  review,  and  hence  the  judgment, 
and  order  must  be  affirmed. 

Affirmed. 

SMITH  and  HOLLOWAT,  JJ.,  concur. 


COPENHAVER  et  al.  v.  NORTHERN  PACT 
RT.  CO. 

(Supreme  Court  of  Montana.    Jan.  16,  1911.) 

1.  Evidence  (§  548*)— Examination  of  Ex- 
pert—Responsiveness  of  Answer. 

In  an  action  for  the  death  of  a  railroad  en- 
gineer by  the  explosion  of  a  boiler,  an  expert 
witness  was  asked  what  in  his  opinion  was  the 
cause  of  the  explosion,  and,  after  stating  the 
cause,  the  witness  continued  that  the  boiler 
maker,  instead  of  going  to  work  to  inspect  the 
boiler  "and  see  if  those  bolts  would  stand  an* 
other  hammering,  which  would  be  done  the- 
proper  way  by  having  another  man  holding  on 
the  other  end  of  the  bolts,  and  split  that  thread- 
on  the  inside  of  the  crown  sheet"  Held,  that 
the  court  improperly  refused  to  strike  out  as 
not  responsive  that  part  of  the  answer  relating, 
to  what  the  boiler  maker  should  have  done. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  |  54a*] 

2.  Appeal  and  Ebbob  (S  1051*)  —  Habmless- 
Erbob— Admission  of  Evidence—  Irrespon- 
sive Answers. 

Such  error  could  not  have  prejudiced  de- 
fendant railroad  company,  where  the  improper 
manner  of  repairing  the  boiler  and  fire  box  was 
shown  at  length  by  both  parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^Cent.  Dig.  §§  4161-4170;   Dec  Dig.  f< 

3.  Evidence  (8  508*)— Expert  Testimony. 

Rev.  Codes.  8  7887,  permitting  a  witness- 
to  give  his  opinion  of  a  question  of  science,  art, . 
or  trade,  when  he  is  skilled  therein,  means  that 
an  expert  witness  may  give  bis  opinion  upon  or~ 
about  a  question  of  science,  art,  or  trade 

[Ed.  Note.— For  other  cases,  see  Evidence,. 
Cent  Dig.  8  2311 ;  Dec  Dig.  8  508.*] 

4.  Evidence  (8  508*) — Opinion  Evidence— 
Expert  Testimony — Subjects. 

Where,  though  the  conclusions  to  be  drawn 
depend  upon  facts  peculiarly  within  the  knowl- 
edge of  persons  whose  experience  or  study  en- 
able them  to  speak  authoritatively  upon  the- 
subject,  the  jury  are  able  intelligently  to  draw 
conclusions  from  such  facts  when  testified  to- 
by experts,  it  is  their  sole  province  to  do  so;, 
but  if  the  conclusions  to  be  drawn,  as  well  as- 
facts,  depend  upon  professional  or  scientific 
knowledge,  which  one  of  ordinary  training  or 
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intelligence  does  not  have,  the  expert  witnesses 
may  give  their  conclusions  from  the  facts  as 
well  as  testify  to  the  facts  themselves. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2311 ;  Dec.  Dig.  8  608.*] 

5.  Evidence  (§  513*)— Opinion  Evidence- 
Expert  Testimony — Subjects— Mechanics. 

A  witness  could  testify  as  to  whether  a 
railroad  engine  boiler  was  in  a  reasonably  safe 
condition  for  use,  after  it  had  been  repaired 
by  placing  a  patch  on  the  flange  joining  the 
flue  sheet  and  the  crown  sheet,  where  the  ques- 
tion depended  on  whether  the  patch  had  been 
properly  put  on,  since  the  jury  might  not  be 
able  to  intelligently  draw  a  conclusion  on  that 
question  even  if  the  condition  of  the  boiler  was 
shown  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §8  2317,  2318;  Dec.  Dig.  §  513.*] 

6.  Evidence  (J  513*)  — Expebt  Testimony— 
Conclusions— Negligence.- 

Where  it  was  a  proper  subject  of  expert 
testimony  whether  a  boiler  was  in  a  reasonably 
safe  condition  for  nse  after  it  was  repaired,  the 
expert  could  testify  that  it  was  negligence  to 
use  the  boiler  in  that  condition;  the  value  of 
his  opinion  being  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2317,  2318;  Dec.  Dig.  §  513.*] 

7.  Evidence  ft  508*)  —  Expert  Testimony- 
Province  of  Court. 

It  is  for  the  trial  court  to  determine  in  the 
first  instance  whether  a  subject  is  proper  for 
expert  testimony,  and  when  it  cannot  say  as  a 
matter  of  law  that  the  jurors  are  as  competent 
to  determine  the  question  as  experts  having  a 
special  knowledge,  gained  from  experience,  ex- 
pert testimony  may  be  admitted. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8  2311;  Dec.  Dig.  §  508.*] 

8.  Appeal  and  Error  (|  1170*)— Harmless 
Error. 

Rev.  Codes,  I  6503,  prohibiting  a  reversal 
because  of  error  in  the  proceedings  which  does 
not  affect  the  substantial  rights  of  the  parties, 
was  intended  to  prevent  reversals  of  cases 
wherein  substantial  justice  was  done  at  trial, 
and  to  speedily  terminate  litigations,  where  that 
can  be  done  without  working  injustice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4540-4545;  Dec  Dig.  | 
1170.*] 

9.  Appeal  and  Error  (I  1050*)— Harmless 
Error— Admission  of  Evidence. 

Where  every  opportunity  was  given  the 
parties  to  thoroughly  investigate,  by  offering  ex- 
pert testimony,  the  causes  of  a  boiler  explosion, 
and  no  competent  testimony  on  the  subject  was 
excluded,  the  fact  that  defendant  was  compelled 
to  rebut  expert  testimony  offered  by  plaintiff 
and  erroneously  admitted,  by  offering  other  ex- 
pert testimony,  was  not  ground  for  reversing  a 
judgment  for  plaintiff;  the  expert  testimony  on 
the  subject  being  sharply  conflicting,  and  the 
jury  having  found  for  plaintiff  after  inspecting 
the  wrecked  boiler. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  4153-4166;  Dec.  Dig.  | 
1050.*] 

10.  Trial.  (|  94*)  —  Evidence  —  Motion  to 
Strike— Sufficiency. 

Defendant  railroad  company  cannot  com- 
plain, in  an  action  for  an  engineer's  death  caus- 
ed by  the  explosion  of  a  boiler,  of  a  ruling  deny- 
ing the  quoted  part  of  a  motion  to  strike  from 
the  record  "all  of  the  testimony  relating  to  the 
alleged  defects  in  the  boiler,  except  that  relat- 
ing to  the  patch  and  the  cracks,"  and  especial- 
ly the  testimony  relating  to  the  defective  stay- 
bolts,  for  the  reason  that  it  in  no  manner  re- 


lates to  the  explosion  as  a  producing  cause;  the 
motion  not  being  sufficiently  specific  to  include 
evidence  as  to  any  part  of  the  boiler,  except 
that  relating  to  the  stay  bolts,  which  latter  evi- 
dence was  stricken. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |  247;  Dec  Dig.  5  94>] 

11.  Master  and  Servant  (|  269*)— Injuries 
—Actions— Admission  of  Evidence. 

In  an  action  against  a  railroad  company 
for  an  engineer's  death  from  a  boiler  explosion, 
it  was  proper  to  exclude  evidence  that  there  was 
a  popular  but  erroneous  impression  that  metal 
with  holes  in  it,  when  heated,  expanded  towards 
the  holes  and  made  them  smaller;  the  popular 
impression  being  immaterial. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec  Dig.  §  269.*] 

12.  Master  and  Servant  ft  291*)— Injuries 
—Actions— Instructions  —  Conformity  to 
Evidence. 

Where,  in  an  action  for  a  railroad  engi- 
neer's death  from  a  boiler  explosion,  the  com- 
plaint alleged  generally  that  the  boiler  was 
worn  out  and  defective,  and  there  was  no  mo- 
tion to  make  the  allegation  more  specific  and  a 
number  of  witnesses  testified  that  each  of  sev- 
eral defects  named  contributed  more  or  less  to 
make  the  boiler  weak  and  unsafe,  a  requested 
instruction,  that  the  jury  should  not  consider 
any  defects  determining  the  cause  of  the  explo- 
sion unless  they  believed  that  the  explosion 
would  not  have  occurred  without  such  defects, 
was  properly  refused,  as  any  defect  which  con- 
tributed generally  to  the  unsafe  condition  of  the 
boiler  was  a  proximate  cause  of  the  explosion, 
though  it  alone  would  not  have  caused  the  ex- 
plosion. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec  Dig.  §  291.*] 

Appeal  from  District  Court,  Lewis  and 
Clark  County;  J.  Miller  Smith,  Judge. 

Action  by  Nellie  M.  Copenhaver  and  an- 
other against  the  Northern  Pacific  Railway 
Company.  From  a  judgment  for  plaintiffs 
and  an  order  denying  a  new  trial,  defendant 
appeals.  Affirmed. 

Wm.  Wallace,  Jr.,  John  O.  Brown,  and  R. 
F.  Gaines,  for  appellant  James  A.  Walsh 
and  S.  A.  Anderson,  for  respondents. 

SMITH,  J.  On  December  6, 1907,  near  the 
station  of  Mace,  In  the  state  of  Idaho,  loco- 
motive engine  No.  79  belonging  to  the  defend- 
ant railway  company  exploded,  so  Injuring 
the  engineer,  William  Copenhaver,  that  he 
died  some  days  later.  His  fireman,  Buls,  was 
also  killed.  This  action  Is  prosecuted  by 
Copen haver's  wife  and  minor  son  to  recover 
damages  sustained  by  his  death.  A  jury  fix- 
ed such  damages  at  $12,000,  and  Judgment 
was  entered  accordingly.  From  the  Judg- 
ment and  an  order  denying  a  new  trial,  de- 
fendant has  appealed. 

The  complaint  charges  that  "the  boiler 
and  parts  thereof  were  in  a  dangerous,  de- 
fective, and  worn-out  condition  and  wholly 
unfit  for  the  uses  to  which  they  were  pat  at 
the  time  of  said  accident"  No  specific  de- 
fect Is  mentioned.  There  was  testimony  to 
the  effect  that  the  crown  sheet  of  the  engine 
had  been  burned  about  a  week  or  10  days 
prior  to  the  explosion  while  the  machine 
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in  the  roundhouse  at  Wallace.  Considerable 
doubt  was  thrown  upon  the  truth  of  this 
testimony  by  other  evidence  in  the  case ;  but 
we  cannot  say  that  its  probative  force  was 
entirely  destroyed.  That  was  a  question  for 
the  jury  to  decide.  There  was  an  old  patch 
on  the  flange  joining  the  flue  sheet  and  the 
crown  sheet  of  the  engine.  It  was  placed  on 
the  outside  of  the  fire  box,  and  plaintiffs' 
witnesses  declared  that  it  should  have  been 
placed  on  the  inside.  Seven  flues  had  been 
removed  at  the  point  In  question,  and  the  flue 
holes  filled  or  plugged  by  placing  "sunflow- 
ers" therein.  One  of  the  principal  points  in 
issue  was  whether  the  patch  was  properly 
put  on.  After  the  explosion  a  part  of  it  re* 
mained  attached  to  the  crown  sheet,  showing 
that  it  had  been  torn  apart  Whether  the 
patch  was  cracked  before  the  explosion  oc- 
curred was  also  a  mooted  question  at  the  tri- 
al. Whether  the  removal  of  so  many  flues 
weakened  the  holding  power  of  the  patch 
and  the  flue  sheet  was  also  contested.  The 
engine  leaked  very  badly  in  the  fire  box  for 
some  time  prior  to  the  accident.  It  was  con- 
ceded by  both  sides  that  the  flues  leaked  and 
had  been  frequently  caulked ;  but  there  was 
testimony  to  the  effect  that  this  would  not 
tend  to  cause  an  explosion.  Whether  the 
crown  sheet  leaked  was  a  mooted  question. 
Some  time  after  the  explosion  it  was  found 
that  three  radial  bolts  or  stays,  designed  to 
support  and  strengthen  the  crown  sheet,  were 
missing  from  the  wrecked  boiler.  Whether 
they  were  broken  off  befpre.the  explosion  or 
cut  off  after  that  event  was  also  an  Issue. 
One  of  defendant's  witnesses  testified  that  he 
cut  them  off  after  the  explosion,  and  this 
testimony  was  corroborated.  There  was  al- 
so a  sharp  difference  of  opinion  between  the 
witnesses  on  the  respective  sides  as  to  wheth- 
er or  not  the  defective  portion  of  the  flange 
should  have  been  removed  before  the  patch 
was  put  on;  plaintiffs'  witnesses  testifying 
that  it  should  have  been,  and  defendant's 
maintaining  that  the  boiler  was  strengthened 
by  placing  the  patch  over  the  defective  part 
without  cutting  out  any  portion  of  It  De- 
fendant's position  was  well  defined.  Its 
counsel  maintained  and  claim  to  have  proven 
that  the  explosion  started  in  that  portion  of 
the  crown  sheet  at  least  12  Inches  distant 
from  the  flange,  where  the  sheet  had  been 
burned  Just  prior  to  the  explosion,  by  Copen- 
haver  allowing  the  water  to  get  so  low  that 
It  failed  to  cover  the  crown  sheet,  which  con- 
sequently became  red  hot  stretched,  sagged, 
pressed  downward  away  from  the  crown 
bolts,  causing  a  cupped  appearance  between 
the  bolt  holes,  and  finally  gave  way.  It  was 
claimed  that  the  tear  or  hole  extended  to  the 
patch  on  the  flange,  thus  causing  that  piece 
of  metal  to  be  torn  apart  Defendant  claim- 
ed that  the  appearance  of  the  crown  sheet 
Indicated  a  burning  just  prior  to  the  explo- 
sion ;  but  this  was  contradicted  by  plaintiffs' 
witnesses.  On  the  part  of  plaintiffs  it  was 
claimed,  In  effect  that  on  account  of  the  de- 


fective conditions  existing  In  the  flue  sheet 
and  crown  sheet,  including  the  flange  by 
which  they  were  joined  and  the  patch  there- 
on, caused  by  negligent  repairing  and  negli- 
gent failure  to  keep  In  a  reasonably  safe  con- 
dition generally,  the  parts  became  so  weak 
that  they  could  not  sustain  the  pressure  of 
the  steam  which  the  engine  was  designed  to 
carry,  and  the  explosion  resulted.  One  of 
plaintiffs'  witnesses  testified:  "The  defects 
of  the  boiler  was  the  general  cause  of  the 
explosion.  There  were  three  defects  that 
would  cause  the  explosion  itself.  These 
are:  The  crack  In  the  flange,  these  loose 
radial  stays,  and  those  broken  stay  bolts." 
Consideration  of  broken  stay  bolts  was  aft- 
erwards withdrawn  from  the  Jury.  Another 
witness  said:  "I  think  the  boiler  gave  way 
at  the  patch  where  those  two  fire  cracks 
were  in  the  vicinity  of  the  broken  radial 
bolts.  The  explosion  was  due  to  the  bad 
condition  of  the  patch  and  the  broken  radial 
bolts.  I  think  the  crown  sheet  was  covered 
with  water  at  the  time  of  the  explosion. 
Taking  out  seven  flues  weakens  the  boiler. 
You  should  put  In  a  new  flue  sheet"  An- 
other said:  "I  rode  with  Copenhaver  on  the 
engine  from  Wallace  to  Mace.  I  noticed  the 
water  in  the  water  glass  from  time  to  time, 
and  that  It  ran  from  two-thirds  full  to  full 
and  that  It  moved  up  and  down.  As  I  got 
off  the  engine  at  Mace  where  I  could  see  the 
water  glass,  It  was  two-thirds  full,  and  the 
water  vibrated;  that  is,  it  moved  up  and 
down,  and  when  you  see  water  in  the  glass 
it  Is  all  right  It  was  eight  or  ten  minutes 
from  the  time  I  got  off  until  the  explosion 
occurred.  I  saw  Copenhaver  using  the  In- 
jector on  the  way  to  Mace  a  number  of 
times.'*  Several  of  the  defendant's  expert, 
witnesses  testified  that  low  water  on  the 
front  end  of  the  crown  sheet  caused  the  ex- 
plosion. They  also  said  that  the  removal  o* 
seven  flues  would  not  weaken  the  boiler. 
There  was  also  testimony  to  the  effect  that 
the  top  flues  "showed  that  they  had  been 
overheated  and  wilted  down  from  low  wa- 
ter." The  actual  distance  from  Mace  station 
to  the  place  of  the  explosion  was  shown  to 
be  2,247  feet. 

1.  Plaintiffs'  witness  Schelega,  an  expert 
boiler  maker,  familiar  with  boiler  construc- 
tion and  repairs,  made  this  statement:  "The 
defective  portion  should  be  cut  out  so  that 
the  water  could  get  to  the  patch,  and,  for 
another  reason,  that  the  crack  could  not  ex- 
tend any  further.  This  patch  was  not  put  on 
in  the  usual  and  customary  method  of  patch- 
ing these  kinds  of  defects."  He  was  then 
allowed  to  answer  this  question,  over  objec- 
tion: "State  whether  or  not  hi  your  .opin- 
ion, it  is  a  reasonably  safe  way  In  which  to 
make  this  repair."  He  answered:  "It  was 
unsafe."  This  question  was  also  objected  to: 
"Mr.  Schelega,  taking  into  consideration  these 
various  conditions  of  this  engine  boiler,  as 
described  by  yon  to  have  existed  before  this 
explosion,  and  basing  your  opinion  upon 
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those  conditions  that  yon  have  testified  to 
as  existing,  you  may  state  whether,  In  your 
opinion,  that  boiler  was  In  a  reasonably  safe 
condition  for  use  on  December  6, 1907."  The 
answer  was:  "The  boiler  was  In  an  unsafe 
condition."  A  third  question  was  asked: 
"Basing  your  opinion  upon  your  examination 
of  this  boiler  and  the  various  parts,  and 
what  you  discovered,  state  what,  in  your 
opinion,  was  the  cause  of  this  explosion." 
Substantially  the  same  objection  was  inter- 
posed and  overruled,  and  the  witness  answer- 
ed: "The  engine  must  have  been  burned 
some  time  before  the  explosion ;  by  the  con- 
traction of  the  crown  sheet,  the  crown  bolts 
got  loosened  The  boiler  maker  in  charge,  in- 
stead of  going  to  work  to  inspect  It  and  see 
If  those  bolts  would  stand  another  hammer- 
ing, which  would  be  done  the  proper  way  by 
having  another  man  holding  on  the  other 
end  of  the  bolts,  and  split  that  thread  on 
the  inside  of  the  crown  sheet"  Defendant's 
counsel  moved  to  strike  out  that  portion  of 
•the  answer  relating  to  what  the  boiler  maker 
should  have  done  as  not  responsive  to  the 
question.  The  motion  was  overruled.  We 
-think  the  ruling  was  technically  erroneous; 
"but.  In  view  of  the  exhaustive  inquiry  pros- 
ecuted by  both  sides  as  to  the  proper  man- 
ner of  doing  the  necessary  work  on  this 
boiler  and  fire  box,  we  find  no  prejudice  In 
the  Tuling. 

Recurring  to  the  question  of  the  compe- 
tency of  the  interrogatories  propounded  to 
the  witness:  It  must  be  borne  in  mind  that 
these  questions  were  asked  before  there  was 
-any  conflict  in  the  evidence  and  In  an  en- 
deavor by  the  plaintiffs  to  make  a  prima 
■facie  case.  Section  7887,  Rev.  Codes,  pro- 
vides that  a  witness  may  give  bis  opinion  of 
a  question  of  science,  art,  or  trade,  when  be 
is  skilled  therein.  This  means  that  an  ex- 
pert witness  may  give  his  opinion  upon,  or 
about,  a  question  of  science,  art,  or  trade. 
Cummings  v.  Reins  Copper  Co.,  40  Mont  599. 
107  Pac.  904.  In  the  case  just  cited  this 
court  said:  "The  general  rule,  however.  Is 
that  [a  witness]  may  state  facts  only  when- 
ever the  question  to  be  determined  Is  the 
result  of  the  common  experience  of  all  men 
of  ordinary  education,  or  Is  to  be  inferred 
from  particular  facts ;  the  Inference  is  to  be 
drawn  by  the  Jury  and  not  by  the  witness." 
In  that  case  and  in  the  case  of  Metz  v.  City 
of  Butte,  27  Mont  608,  71  Pac.  761,  also  cited 
"by  appellant,  the  court  did  not  hesitate  to 
say,  in  effect,  that  the  Jurors  were  as  well 
qualified  to  draw  the  proper  inference,  from 
their  own  experience,  as  was  the  witness. 

The  Court  of  Appeals,  In  Dougherty  v. 
Milliken,  163  N.  Y.  527,  57  N.  E.  757,  79  Am. 
St  Rep.  608,  thus  stated  the  general  rule  In 
a  manner  which  appeals  to  us  as  being  cor- 
rect: "It  may  be  broadly  stated  as  a  general 
proposition  that  there  are  two  classes  of 
cases  in  which  expert  testimony  is  admissi- 
ble.  To  the  one  class  belong  those  cases  in 
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which  the  conclusions  to  be  drawn  by  the  ju- 
ry depend  upon  the  existence  of  facts  which 
are  not  common  knowledge  and  which  are 
peculiarly  within  the  knowledge  of  men 
whose  experience  or  study  enables  them  to 
speak  with  authority  upon  the  subject  If, 
in  such  cases,  the  jury  with  all  the  facts  be- 
fore them  can  form  a  conclusion  thereon,  it 
is  their  sole  province  to  do  so.  In  the  other 
class  we  find  those  cases  in  which  the  con- 
clusions to  be  drawn  from  the  facts  stated, 
as  well  as  knowledge  of  the  facts  themselves, 
depend  upon  professional  or  scientific  knowl- 
edge or  skill  not  within  the  range  of  ordi- 
nary training  or  Intelligence.  In  such  cases 
not  only  the  facts,  but  the  conclusions  to 
which  they  lead,  may  be  testified  to  by  qual- 
ified experts.  The  distinction  between  these 
two  kinds  of  testimony  Is  apparent  In  the 
one  instance  the  facts  are  to  be  stated  by  the 
experts  and  the  conclusion  Is  to  be  drawn  by 
the  Jury ;  in  the  other  the  expert  states  the 
facts  and  gives  his  conclusion  in  the  form  of 
an  opinion  which  may  be  accepted  or  reject- 
ed by  the  Jury.  The  next  step  in  the  logical 
development  of  this  inquiry  is  to  ascertain  to 
which  of  these  two  classes  the  case  at  bar 
belongs.  If  the  knowledge  of  the  experts 
consists  in  descriptive  facts  which  can  be  in- 
telligently communicated  to  others  not  famil- 
iar with  the  subject,  the  case  belongs  to  the 
first  class.  If  the  subject  Is  one  as  to  which 
expert  skill  or  knowledge  can  be  communi- 
cated to  others  not  versed  in  the  particular 
science  or  art  only  In  the  form  of  reasons,  ar- 
guments, or  opinions,  then  It  belongs  to  the 
second  class."  In  our  judgment  this  case  tie- 
longs  to  the  second  class.  We  are  not  able 
to  say  that  an  Inexperienced  juror  could  tell, 
after  the  expert  witness  had  narrated  the 
fact  conditions  as  they  appeared  to  him, 
whether  the  engine  was  still  In  a  reasonably 
safe  condition  for  use.  He  might  know  all 
of  the  fact  conditions  and  not  be  able  to 
draw  a  conclusion  from  them.  In  such  case 
an  expert  could,  and  we  have  no  donbt  the 
experts  in  this  case  did,  materially  enlighten 
the  jurors  upon  the  ultimate  question  to  be 
determined.  While,  technically,  these  wit- 
nesses did  not  answer  that  question,  to  wit, 
Was  the  defendant  negligent?  still  there 
would  be  no  objection  had  they  by  Inference 
done  so.  The  jury  could  either  accept  or  re- 
ject their  opinions.  Chandler  v.  Tompson  (C. 
C.)  SO  Fed.  88;  Hutchinson  Cooperage  Co. 
v.  Snider,  107  Fed.  638,  46  a  O.  A.  517; 
Transportation  Co.  v.  Hope,  95  U.  &  297,  24 
L.  Ed.  477. 

The  trial  court  is  the  .first  judge  of  the 
competency  of  a  witness  to  testify  as  an  ex- 
pert Yergy  v.  Helena  L.  &  Ry.  Co.,  39  Mont 
213,  102  Pac.  310.  And  when  the  court  it 
unable  to  say,  as  a  matter  of  law,  that  the 
jurors  are  as  competent  to  pass  upon  the 
safety  of  an  appliance  as  are  men  who  have 
special  knowledge  on  the  subject  gained 
from  experience,  the  evidence  of  such  men 
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may  be  admitted.    Coleman  v.  Perry,  28 

Mont  1,  72  Pae.  42. 

Tfals  brings  as  to  a  phase  of  the  case 
which  affords  a  proper  opportunity  for  a  few 
observations  concerning  the  duty  of  this 
court  in  the  determination  of  appeals  in  civil 
actions.   Section  6593,  Rev.  Codes,  provides 
that  no  Judgment  shall  be  reversed  by  reason 
of  any  error  in  the  proceedings  which  does 
not  affect  the  substantial  rights  of  the  par- 
ties. We  doubt  if  the  bench  and  bar  of  the 
state  have  given  this  statute  the  considera- 
tion, scope,  force,  and  effect  to  which  it  is 
entitled.  It  is  plain  and  requires  no  interpre- 
tation.   This  court  is  commanded  to  give 
judgment  on  appeal  without  regard  to  er- 
rors which  do  not  affect  the  substantial 
rights  of  the  parties.    The  statute  was  de- 
signed to  prevent  reversals  of  causes  wherein 
substantial  justice  has  already  been  done. 
It  was  intended  to  put  a  speedy  end  to  liti- 
gation, when  that  object  can  be  attained 
without  injustice.   The  power  to  determine 
the  ultimate  question  whether  the  substan- 
tial rights  of  an  appellant  have  been  violated 
must  reside  somewhere.    The  Constitution 
burners  and  the  legislative  assembly,  reach- 
ing out,  apparently,  toward  that  most  desira- 
ble end— a  fair,  impartial,  and  speedy  inves- 
tigation and  determination  of  matters  in  is- 
sue between  litigants— have  vested  the  power 
in  this  court.   Not  without  safeguards  how- 
ever.   Before  a  case  reaches  here,  the  ap- 
pellant's cause,  in  actions  at  law,  has  been 
adversely  determined  by  a  trial  judge  and  a 
jury,  unless  he  has  waived  the  latter,  and  In 
all  suits  in  equity  by  a  chancellor;  all 
sworn  to  decide  according  to  the  law  and 
the  evidence.  The  courts  all  agree  that,  pre- 
sumptively, the  initial  decision  is  correct 
That  decision  is  simply  affirmed  by  this  court 
The  statute  last  cited  will  be  invoked  and  ap- 
plied in  both  letter  and  spirit,  whenever,  in 
future,  it  is  possible  to  do  so. 

Let  us  assume  that  the  exceptions  we  have 
been  considering  were  well  taken,  and  apply 
the  statute  to  this  case.  Plaintiffs'  witnesses, 
as  experts,  gave  opinion  as  to  the  condition 
of  the  engine  boiler  before  the  accident  and 
the  nature  and  cause  of  the  explosion.  De- 
fendant's witnesses,  also  experts,  arrived  at 
conclusions  altogether  different  Every  op- 
portunity was  given  and  taken  for  a  thor- 
ough investigation.  No  competent  testimony 
was  excluded.  The  fact  that  the  defendant 
after  the  court's  ruling,  was  obliged  to  rebut 
the  testimony  of  plaintiffs'  experts,  is  not  in 
our  judgment  sufficient  to  take  the  case  out 
of  the  operation  of  the  statute.  The  jury 
was  free  to  adopt  the  opinions  of  either  set 
of  witnesses.  After  inspection  of  the  wreck- 
ed boiler,  they  adopted  those  of  the  plain- 
tiffs' experts.  We  think,  on  this  branch  of 
the  case,  both  parties  had  a  fair  and  Im- 
partial trial,  regardless  of  the  rulings  we 
hare  just  considered. 

2.  At  the  close  of  plaintiffs'  case  the  de- 


fendant moved  to  strike  from  the  record  "all 
of  the  testimony  relating  to  the  alleged  de- 
fects in  the  boiler  except  that  relating  to  the 
patch  and  the  cracks,  and  especially  the  tes- 
timony relating  to  the  defective  stay  bolts, 
for  the  reason  that  it  in  no  manner  relates  to 
the  explosion  as  a  producing  cause."  The 
court,  by  consent  granted  the  motion  as  to 
the  stay  bolts  and  overruled  It  in  other  re- 
spects. Appellant  cannot  complain  of  this 
ruling.  The  motion  was  not  sufficiently  spe- 
cific to  include  evidence  as  to  any  part  of 
the  boiler,  save  that  relating  to  the  stay 
bolts. 

3.  Defendant  offered  to  prove  by  a  witness 
that  while  there  exists  a  popular  Impression 
that  metal  having  holes  In  It,  when  heated, 
will  expand  towards  the  holes  and  make  them 
smaller,  such  impression  is  erroneous.  The 
offer  was  refused.  The  popular  Impression 
was  immaterial.  It  was  defendant's  privilege 
to  give  the  facts  in  evidence,  and,  as  we  read 
the  record,  it  finally  succeeded  In  doing  so. 

4.  Defendant  offered  this  instruction :  "(9) 
Among  the  alleged  weaknesses  claimed  by 
plaintiff  Is  the  condition  of  the  hammer 
heads.  It  is  insisted  that  they  were  worn 
off  and  weakened  so  as  to  have  lost  or  Im- 
paired their  holding  power.  Here  the  bur- 
den of  proof  Is  upon  the  plaintiff  to  show  the 
condition  of  the  hammer  heads  to  have  ex- 
isted as  she  claims,  and  that  this  created 
such  a  weakness  as  that  It  did,  and  in  the 
natural  course  of  events  would  have  been 
likely  to  have,  caused  the  explosion,  and 
that  it  was  a  weakness  without.which  the  ex- 
plosion could  not  have  happened,  and  that 
this  condition  had  existed  so  long  that  the 
defendant  in  the  exercise  of  reasonable  care 
should  have  discovered  and  repaired  it." 
The  court  struck  out  "and  that  It  was  a 
weakness  without  which  the  explosion  could 
not  have  happened,"  and  Inserted  in  lieu 
thereof,  "and  that  it  was  a  weakness  that 
contributed  to  the  cause  of  the  explosion." 
There  was  no  error  in  this  action  of  the 
court  The  complaint  as  aforesaid,  charges 
that  the  boiler  and  parts  thereof  were  worn 
out  and  defective.  There  was  no  attempt  to 
have  this  allegation  made  more  specific. 
Schelega  testified :  "The  defects  of  the  boiler 
was  the  general  cause  of  the  explosion." 
Cummlngs  said:  "That  fire  box,  from  my  ex- 
amination, was  unfit  and  had  been  for  some 
time  previous."  Four  of  plaintiffs'  witnesses 
testified  that  the  engine  was  not  in  a  reason- 
ably safe  condition  for  use  and  operation,  on 
account  of  the  several  defects  in  the  boiler 
which  they  described.  They  were  of  opinion, 
as  we  understand,  that  each  of  the  alleged  de- 
fects contributed,  more  or  less,  to  this  weak- 
ened and  unsafe  condition.  Defendant  ask- 
ed the  eourt  to  instruct  the  Jury  that  they 
could  not  consider  any  defect  unless  they 
were  satisfied  that,  In  Its  absence,  the  ex- 
plosion could  not  have  happened.  This  was 
not  the  proper  rule  to  apply  under  the  cir- 
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cumstances.  It  Ignores  the  cumulative  effect 
of  the  different  defects.  The  court  properly 
told  the  jury  that  they  must  disregard  any 
defect  which  did  not  contribute  to  the  explo- 
sion. Any  defect  which  contributed  to  the 
general  result  was  a  proximate  cause,  al- 
though, had  It  alone  existed,  the  boiler  would 
have  retained  sufficient  strength  to  withstand 
the  steam  pressure  and  would  not  have  ex- 
ploded. 

5.  Defendant  requested  the  court  to  charge 
the  jury  that,  "If  a  strike  existed  which  made 
It  more  difficult  than  It  otherwise  would 
have  been  to  accomplish  Inspection,  only  such 
degree  of  vigilance  would  be  required  during 
the  continuance  of  the  strike  as  would  repre- 
sent reasonable  care  under  the  circumstances 
then  existing."  The  court  refused  the  in- 
struction. This  was  a  correct  ruling.  There 
Is  some  desultory  testimony  in  the  record  to 
the  effect  that  there  was  a  strike  among  the 
boiler  makers,  but  not  anything  appears  to 
have  been  predicated  upon  the  fact,  either  in 
the  pleadings  or  upon  the  trial,  prior  to  the 
tender  of  this  instruction.  The  testimony  Is 
too  unsubstantial  to  be  entitled  to  any  consid- 
eration. And,  indeed,  it  does  not  appear 
that  there  was  any  failure  to  inspect  or  re- 
pair on  account  of  the  strike. 

6.  It  is  contended  that  the  evidence  is  not 
sufficient  to  support  the  verdict  The  testi- 
mony Is  in  sharp  conflict  and  that  for  the 
plaintiffs  was  amply  sufficient  if  the  jury  be- 
lieved it  to  support  a  finding  in  their  favor. 
Counsel  assert  that  the  verdict  is  in  conflict 
with  the  undisputed  physical  facts  disclosed, 
and  they  make  a  very  elaborate  and  ingeni- 
ous argument  in  support  of  their  position; 
but  we  canot  agree  that  the  question  so  ably 
presented  to  this  court  was  not  for  the  jury 
to  decide. 

The  judgment  and  order  are  affirmed. 
Affirmed. 

BRANTLY,  a  J.,  and  HOLLOWAT,  J., 
concur. 


BUDS  et  at  v.  NORTHERN  PAC.  RT.  CO. 
(Supreme  Court  of  Montana.    Jan.  16,  1911.) 

Appeal  from  District  Court,  Lewis  and  Clark 
County;  J.  Miller  Smith,  Judge. 

Action  by  Charles  Buls  and  another  against 
the  Northern  Pacific  Railway  Company.  From 
a  judgment  for  plaintiffs  and  an  order  denying 
a  motion  for  a  new  trial,  defendant  appeals. 
Affirmed. 

Wm.  Wallace,  Jr.,  John  G.  Brown,  and  R.  F. 
Gaines,  for  appellant.  James  A.  Walsh  and  S. 
A.  Anderson,  for  respondents. 

SMITH,  J.  On  the  authority  of  Oopenhaver 
v.  Northern  Pacific  Railway  Company  (just  de- 
cided) 113  Pac  467,  the  judgment  and  order  In 
this  case  are  affirmed. 

Affirmed. 

BRANTLY,  C.  J.,  and  HOLLOWAY,  J., 
concur. 


STATE  ex  rel.  HICKEY  et  al  v.  DISTRICT 
COURT  OF  SECOND  JUDICIAL 
DIST.,  SILVER  BOW 
COUNTY,  et  at 

(Supreme  Court  of  Montana.   Jan.  16,  1011.) 

1.  Motions  (8  62*)— Obdeb— Construction. 

The  rule  that,  where  the  terms  of  an  agree- 
ment are  doubtful  and  the  parties  thereto  nave 
by  their  own  conduct  placed  a  construction  on 
it  which  is  reasonable,  such  construction  will 
be  adopted  by  the  courts,  may  be  applied  to  an 
order  of  court. 

[Ed.  Note.— For  other  cases,  see  Motions, 
Cent.  Dig.  88  84-87;  Dec  DigV|  62.*] 

2.  Appeal  and  Bbbob  (|  171*)— Questions 
Reviewable  —  Theoby  of  Case  in  Trial 

Court. 

Where  a  cause  has  been  tried  on  one  the- 
ory, neither  party  will  be  permitted  in  the  Su- 
preme Court  to  assume  a  position  antagonistic 
to  such  theory. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  1033-1069,  1161-1165; 
Dec  big.  |  171?] 

3.  Judgment  (8  169*)— Opening  Default— 
obdeb— constbuction. 

The  court  granted  a  motion  to  open  a  de- 
fault judgment  for  defendant  by  order  reciting: 
"The  court  grants  the  said  motion  conditioned 
upon  plaintiff  paying  within  five  days  all  costs 
incurred  by  defendants  since  the  filing  of  the 
second  amended  answer."  As  part  of  the  same 
order,  the  court  granted  plaintiff  five  days 
within  which  to  file  a  reply  and  at  the  same 
time  set  the  case  for  trial.  Counsel  for  both 
parties  in  open  court  at  the  same  time  waived 
jury  trial.  Held,  that  the  order  as  construed 
by  the  court  and  counsel  did  not  make  the  pay- 
ment of-  the  unascertained  costs  within  five 
days  a  condition  precedent  to  the  taking  effect 
of  the  order. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  81  328,  329;  Dec  Dig.  §  169.*] 

4.  Attobnet  and  Client  (8  76*)— Poweb  or 
Attorney— Death  of  Pabtt. 

The  authority  of  the  attorneys  for  defend- 
ants to  represent  a  defendant  ceases  on  such 
defendant's  death  until  there  Is  a  substitution  of 
his  administrator. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  8  127;  Dec  Dig.  8  76.*] 

5.  Pleading  (8  333*)— Seb vice— Time. 

Where  a  party  dies  pending  the  action, 
there  is  no  one  on  whom  service  of  a  pleading 
may  be  made  so  far  as  such  party's  interest  in 
the  litigation  Is  concerned  until  there  has  been 
a  substitution  of  his  administrator,  and  an  ad- 
verse party  is  entitled  to  a  reasonable  time 
after  substitution  to  serve  and  file  his  pleading. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  81  1011,  1012;  Dec  Dig.  |  333;* 
Executors  and  Administrators,  Cent  Dig.  8 
1849.] 

6.  Judgment  (8  106*)— Default  Judgment— 
Nullity. 

Where  one  of  several  defendants  died  pend- 
ing the  action,  and  his  administrator  was  sub- 
sequently substituted,  plaintiff  was  entitled  to  a 
reasonable  time  after  substitution  to  serve  and 
file  a  reply,  and,  where  no  time  was  allowed, 
but  judgment  against  plaintiff  was  entered,  the 

Judgment,  so  far  as  it  affected  the  estate  of  the 
eceased  defendant  was  premature  and  a  nul- 
lity: 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  8  198;  Dec.  Dig.  8  108.*] 
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Application  by  the  State,  on  the  relation 
of  Edward  Hickey,  as  administrator  of 
Michael  A  Hickey,  deceased,  and  others,  for 
a  writ  of  prohibition  against  the  District 
Court  of  the  Second  Judicial  District  in  and 
for  the  County  of  Silver  Bow  and  another. 
Dismissed. 

John  Lindsay  and  Maury  *  Templeman, 
for  relators.  C.  F.  Kelley,  D.  Gay  Stivers, 
and  Forbis  &  Brans,  for  respondents. 

HOLLOW  AT,  J.  In  June,  1905,  the  Wash- 
oe Copper  Company  commenced  an  action 
in  the  district  court  of  Silver  Bow  county 
against  Michael  A  Hickey  and  others  to 
recover  damages  for  trespasses  upon  certain 
real  property  and  for  an  injunction  to  pre- 
vent the  repetition  of  the  trespasses.  In  its 
complaint  the  plaintiffs  alleges  that  it  is  the 
owner  and  entitled  to  the  possession  of  lots 
12. 13,  and  14,  of  block  12,  Leggat  &  Foster's 
addition  to  the  city  of  Butte,  together  with 
all  the  lodes,  leads,  and  minerals  within 
each  and  all  of  said  lots;  that  the  defend- 
ants have  theretofore  trespassed  upon  the 
premises,  extracted  minerals  therefrom,  and 
threaten  to  continue  such  trespasses.  In 
October,  1908,  the  defendants  filed  their  sec- 
ond amended  answer,  in  which  they  deny 
the  allegations  of  ownership  and  right  of 
possession  in  the  plaintiff  to  a  certain  por- 
tion of  the  premises,  which  portion  is  de- 
scribed by  metes  and  bounds.  The  defend- 
ants admit  their  entry  upon  the  described 
portion  and  their  purpose  to  continue  opera- 
tions. As  an  equitable  counterclaim,  the  de- 
fendants allege  that  plaintiff's  claim  to  the 
premises,  if  any  It  has,  is  founded  upon  cer- 
tain placer  locations  of  the  ground,  by  John 
A  Leggat  and  others,  which  locations  were 
carried  to  patent,  and  patent  received  and 
recorded.  It  is  then  alleged  that  at  the  date 
of  the  application  for  placer  patent  there 
existed  upon  the  ground  a  certain  well-known 
lead,  lode,  or  vein  bearing  valuable  min- 
eral, which  known  lead,  lode,  or  vein,  to- 
gether with  25  feet  on  each  side  thereof, 
constitutes  the  portion  of  the  ground  de- 
scribed by  metes  and  bounds;  that  in  the 
application  for  placer  patent  the  locators 
did  not  apply  for  patent  to  any  lead,  lode,  or 
vein  within  the  boundaries  of  their  placer 
locations ;  that  in  1903  Hickey,  Lindsay,  and 
Lewis  located  the  ground  described  by  metes 
and  bounds,  as  the  Lizzie  Fraction  quartz 
lode  mining  claim,  and  thereafter  did  all 
things  necessary  to  perfect  their  location  and 
perpetuate  the  same,  and  thereafter  made 
application  for  patent,  which  application  was 
contested  by  the  plaintiff  company,  and  the 
proceedings  were  before  the  land  department 
at  the  time  the  answer  was  filed.  A  motion 
was  interposed  to  strike  a  part  of  the  an- 
swer, and  on  February  28,  1909,  sustained 
in  an  order  which  granted  plaintiff  20  days 
within  which  to  file  a  reply.  The  reply  was 
not  filed  within  the  time  allowed,  and  on 
March  30,  1909,  the  death  of  Michael  A 


Hickey,  which  occurred  on  January  28,  1909, 
was  suggested  to  the  court ;  Edward  Hickey, 
special  administrator  of  his  estate,  was  sub- 
stituted; and  on  motion  of  counsel  for  de- 
fendants the  default  of  plaintiff,  for  failure 
to  reply,  was  entered,  and  Judgment  for  the 
defendants  quieting  their  title  to  the  land  de- 
scribed by  metes  and  bounds  was  rendered 
and  entered.  On  April  2d  plaintiff  moved  to 
have  the  default  set  aside,  assigning  as  rea- 
sons, among  others,  inadvertence  and  ex- 
cusable neglect  A  copy  of  the  proposed  re- 
ply was  tendered  with  the  motion.  On  June 
21,  1909,  this  motion  came  on  for  hearing, 
was  heard,  and  disposed  of  in  an  order  of 
the  court  as  follows:  "After  argument  of 
counsel  being  beard  and  submitted,  the  court 
grants  the  said  motion,  conditioned  upon  the 
plaintiff  paying  within  five  days  all  costs 
incurred  by  defendants  since  the  filing  of  the 
second  amended  answer.  *  •  •  Plaintiff 
was  by  the  court  granted  five  days  to  reply 
to  the  second  amended  answer.  Counsel  for 
both  parties  in  open  court  waives  trial  by 
jury,  and  the  case  was  by  the  court  set  for 
trial  on  Tuesday,  September  7,  1909."  At  the 
same  time,  and  in  the  presence  of  court  and 
counsel  for  defendants,  plaintiff  filed  its 
reply.  On  August  11,  1909,  counsel  for  the 
respective  parties  stipulated  that  the  setting 
of  the  cause  for  trial  be  vacated,  and  on 
August  30th  the  court  vacated  the  setting 
pursuant  to  the  stipulation.  On  April  11, 
1910,  defendants  moved  the  court  to  dis- 
solve all  Injunctions  which  had  been  issued 
in  the  cause  at  the  instance  of  plaintiff; 
but  before  this  motion  was  heard,  plaintiff 
moved  the  court  for  certain  orders.  On  Sep- 
tember 12,  1910,  the  court  heard  and  denied 
both  motions  in  toto.  On  September  19th 
the  court  filed,  and  had  made  a  part  of  its 
former  order,  a  memorandum  explanatory  of 
its  order  of  September  12th.  On  September 
28,  1910,  plaintiff  filed  in  court  its  motion 
to  have  the  cause  placed  upon  the  trial 
calendar  for  trial.  On  October  3d,  the  time 
noticed  for  the  hearing  of  the  last  motion, 
defendants  presented  to  the  court  their  writ- 
ten objections  to  the  court  hearing  such 
motion,  and  thereafter  took  no  further  part 
in  the  proceedings.  On  October  3d  the  court 
overruled  defendants'  objections,  granted  the 
plaintiff's  motion,  and  placed  the  cause  on 
the  trial  calendar  for  trial  upon  the  plead- 
ings theretofore  filed.  Counsel  for  defend- 
ants then  presented  to  this  court  their  ap- 
plication for  a  writ  of  prohibition.  An  al- 
ternative writ  was  issued,  and  upon  the  re- 
turn the  respondents  moved  to  quash,  and 
the  proceeding  was  submitted  for  determina- 
tion. 

The  principal  question  arises  upon  a  con- 
struction of  the  order  made  by  the  trial  court 
on  June  21,  1909.  That  order  was  made 
upon  the  motion  of  plaintiff  to  set  aside  the 
judgment  open  the  default  and  permit  a 
reply  to  be  filed.  The  order  reads:  "The 
court  grants  the  said  motion,  conditioned  up- 
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on  plaintiff  paying,  within  five  days,  all 
costs  Incurred  by  defendants  since  the  filing 
of  the  second  amended  answer."  That  the 
payment  of  costs  was  not  intended  to  be  a 
condition  precedent  to  setting  aside  the  de- 
fault and  judgment  seems  to  us  apparent: 
(1)  The  order  is  written  in  the  present  tense, 
and  its  effect  is  to  set  aside  the  judgment 
and  open  the  default  instanter.  (2)  The 
plaintiff  was  given  five  days  within  which  to 
pay  the  costs.  If  the  court  intended  that  the 
payment  of  costs  should  be  a  condition  prec- 
edent to  opening  the  default  and  vacating 
the  judgment,  certainly  language  which  more 
clearly  expressed  that  intention  could  have 
been  employed.  (3)  The  amount  of  the  costs 
was  not  specified.  The  judgment  included 
$5  costs;  but  the  order  includes  all  costs 
incurred  by  defendants  since  the  filing  of 
their  second  amended  answer.  Whether 
there  were  any  costs  other  than  the  $5  we  do 
not  know;  but,  in  view  of  the  language  in 
which  the  order  is  couched,  and  other  con- 
siderations hereafter  to  be  noticed,  it  seems 
reasonable  that  the  court  intended  that  some 
claim  for  costs  should  be  presented  by  the 
defendants  who  were  in  a  position  to  know 
what  costs  they  had  incurred  between  the 
dates  mentioned.  (4)  The  court  in  effect  con- 
strued its  order  as  one  operating  In  prae- 
senti :  (a)  As  a  part  of  the  same  order,  the 
court  granted  the  plaintiff  five  days  within 
which  to  file  Its  reply.  If  the  default  and 
judgment  were  not  set  aside,  the  plaintiff 
had  no  right  to  file  a  reply,  and  it  is  only 
upon  the  theory  that  the  order  was  intended 
to  act  in  prsesenti  that  there  can  be  any 
justification  whatever  for  the  action  of  the 
court  in  granting  leave  to  reply.  Under 
this  latter  provision  of  the  order,  the  reply 
might  have  been  filed  on  the  same  day  and 
immediately  upon  leave  being  granted — which 
was  the  fact  in  this  instance — although  the 
costs  need  not  have  been  paid  until  the  last 
hour  of  the  fifth  day  thereafter,  (b)  The 
court  at  the  time  set  the  cause  for  trial.  If 
the  default  and  judgment  had  not  been  set 
aside,  there  was  not  any  cause  to  be  tried, 
and  this  part  of  the  court's  order  would  be 
ridiculous.  It  is  only  upon  the  theory  that 
the  order  setting  aside  the  judgment  and 
default  operated  In  praesentl  that  there  can 
be  any  possible  justification  for  this  portion 
of  the  order.  (5)  Counsel  for  both  parties 
also  gave  a  like  construction  to  the  order. 
The  minutes  recite  that,  upon  the  order 
being  made  setting  aside  the  default  and 
Judgment,  "counsel  for  both  parties  in  open 
court  waived  trial  by  Jury."  Waived  trial 
of  what?  If  the  judgment  and  default  had 
not  been  set  aside,  there  was  not  anything 
to  be  tried,  and  the  fact  that  counsel  for 
defendants  waived  a  jury  trial  is  inexpli- 
cable upon  any  theory  except  that  they  un- 
derstood the  order  to  operate  in  the  present 
If  we  were  compelled  to  construe  the  order 
setting  aside  the  default  as  if  it  stood  alone, 
we  might  experience  some  difficulty.  The 


courts  have  not  agreed  as  to  the  meaning  of 
such  orders.  In  each  of  the  following  cases, 
it  was  held  that  the  payment  of  the  amount 
mentioned  was  a  condition  precedent  to  the 
order  taking  effect:  Gregory  v.  Haynes,  21 
Cal.  443;  Hartman  v.  Olvera,  49  Cal.  101; 
Sands  v.  McClelan,  6  Cow.  (N.  Y.)  582;  Friese 
v.  Homeopathic  Ins.  Co.,  107  Pa.  134;  Mab- 
ley  v.  Superior  Court,  41  Mich.  31,  1  N.  W. 
985.  On  the  contrary,  in  Dana  v.  Gill,  5  J. 
J.  Marsh.  (Ky.)  242,  20  Am.  Dec.  255,  the 
order  read:  "It  is  ordered  that  the  nonsuit 
rendered  herein  be  set  aside,  upon  payment 
of  costs."  The  court  said:  "What  effect, 
then,  shall  that  part  of  the  order  have,  which 
declares  the  nonsuit  to  be  set  aside,  upon 
payment  of  costs?  We  answer:  No  other 
than  to  Impose  an  obligation  upon  the  plain- 
tiff to  pay  the  costs  occasioned  by  his  de- 
fault, and,  if  he  does  not,  it  may  furnish  a 
good  cause  for  attachment,  to  compel  their 
payment  or  Justify  suing  out  execution  for 
the  amount  *  •  *  Our  construction  of  the 
order  setting  aside  the  nonsuit  In  this  case 
is  that  it  is  positive,  and  not  contingent;  and 
the  language  is  that  usually  employed  by 
clerks  to  show  that  the  nonsuit  was  set 
aside,  and  that  the  plaintiff  should  pay  the 
costs." 

In  Gilliland  v.  Rappleyea,  15  N.  J.  Law, 
141,  the  order  was:  "That  the  verdict  be 
set  aside  and  a  new  trial  granted  on  pay- 
ment of  costs."  The  court  said:  "But  the 
payment  of  costs,  when  it  is  ordered,  is  an- 
nexed as  a  condition  upon  which  the  party 
may  have  a  new  trial,  and  yet  not  strictly 
as  a  condition  in  such  a  sense  that  if  it  is 
not  performed,  there  shall  be  no  new  trial. 
It  is  rather  an  order  on  the  party  at  whose 
instance  the  verdict  has  been  set  aside  that 
he  shall  pay  the  costs  of  the  first  trial,  which 
order,  like  other  interlocutory  orders,  may  be 
enforced  by  attachment" 

In  People  v.  Murphy,  119  111.  159,  6  N.  E. 
488,  the  court  said:  "It  is  a  familiar  rule  of 
construction  that  when  the  terms  of  an  agree- 
ment are  in  any  respect  doubtful  or  uncer- 
tain, and  the  parties  to  it  have,  by  their  own 
conduct  placed  a  construction  upon  it  which 
is  reasonable,  such  construction  will  be 
adopted  by  the  courts,  in  the  event  of  litiga- 
tion concerning  it"  This  rule  may  very 
well  be  said  to  be  one  of  universal  recogni- 
tion. While  it  applies  primarily  to  contracts 
and  like  instruments,  we  do  not  see  any  rea- 
son for  its  application  to  them  which  is  not 
equally  cogent  for  its  application  to  an  order 
of  court  In  fact  the  Supreme  Court  of  the 
United  States  appears  to  have  laid  great 
stress  upon  the  theory  of  an  order  of  court 
entertained  and  acted  upon  by  the  litigating 
parties  in  Ex  parte  Ransom  v.  City  of  New 
York,  20  How.  581, 15  L.  Ed.  1000,  where,  in 
discussing  a  case  somewhat  similar  to  the 
one  before  us,  in  the  course  of  the  opinion 
it  said:  "We  concur  in  this  view  of  the 
court  and  we  are  also  satisfied,  from  the 
course  of  the  proceedings  preparatory  to  the 
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motion  for  the  new  trial,  the  hearing  of  that 
motion,  and  the  turning  of  the  case  into  a 
bill  of  exceptions  with  a  view  to  a  writ  of 
error,  it  was  the  understanding  of  both  par- 
ties that  the  judgment  of  the  12th  of  Decem- 
ber was  to  be  considered  as  vacated." 

It  has  been  the  rule  in  this  state  for  many 
years  that:  "When  a  cause  has  been  tried 
upon  a  certain  well-defined  theory,  neither 
party  will  be  heard  in  this  court,  on  oral  ar- 
gument, for  the  first  time  to  assume  a  posi- 
tion antagonistic  to  such  theory."  Talbott 
v.  Butte  City  Water  Co.,  29  Mont  17,  73  Pac 
1111.  The  rule  announced  in  People  v.  Mur- 
phy and  recognized  by  the  Supreme  Court 
of  the  United  States  Is  known  as  the  rule  of 
practical  or  contemporaneous  construction, 
and  the  reason  for  its  application  is  the  same 
as  that  for  the  rule  announced  in  the  Tal- 
bott Case,  via.:  That  a  party  will  not  be 
heard  to  shift  his  position  to  the  prejudice 
of  his  adversary.  The  fact  that  counsel  for 
defendants  acted  upon  the  order  of  June  21, 
1909,  as  though  it  operated  to  set  aside  the 
judgment  at  that  time,  may  well  have  led  the 
plaintiff  to  believe  that  a  memorandum  of 
costs  would  be  presented,  and,  until  pre- 
sented, the  costs  were  not  to  be  paid;  or 
that  the  costs  should  be  paid  within  five  days 
if  the  cost  bill  was  presented  within  that 
time.  To  hold  that  the  payment  of  costs 
was  a  condition  precedent  to  the  order  tak- 
ing effect  would  do  violence  to  the  construc- 
tion placed  upon  the  order  by  the  trial  court 
and  counsel  for  both  parties,  and  would  have 
the  effect  of  denying  a  trial  of  the  cause  up- 
on the  merits;  while  to  hold  the  contrary 
carries  out  the  manifest  understanding  of 
the  lower  court  and  counsel  and  insures  a 
trial  upon  the  merits — a  result  which  ought 
to  be  accomplished  in  every  case  if  it  can  be 
without  prejudice  to  any  substantial  right  of 
either  party.  If  there  was  not  any  other 
reason  for  our  conclusion,  we  would  not  hes- 
itate to  declare  this  sufficient  There  is, 
however,  another  consideration  which  seems 
to  Justify  the  same  result 

The  plaintiff  was  defaulted  by  reason  of 
its  failure  to  file  a  reply  within  20  days  after 
February  23,  1909.  When  the  order  fixing 
that  time  was  made,  Michael  A.  Hlckey,  one 
of  the  defendants  and  a  necessary  party,  had 
died.  The  authority  of  the  attorneys  for  de- 
fendants to  represent  him  ceased  until  there 
was  a  substitution  of  his  administrator, 
which  was  not  made  until  March  30th.  Prom 
the  date  of  his  (Hickey's)  death  on  January 
2Sth,  until  the  substitution  was  made,  there 
was  not  any  one  upon  whom  service  of  a  re- 
ply could  be  made  so  far  as  that  defendant's 
interest  was  concerned.  Under  such  circum- 
stances, plaintiff  was  entitled  to  a  reasonable 
time  at  least  after  the  substitution  was 
made,  to  serve  and  file  the  reply;  but. there 
was  not  any  time  allowed  whatever,  and  the 
judgment  of  March  30th,  so  far  as  it  affected 


the  estate  of  Michael  A.  Hlckey,  was  entered 
prematurely  and  was  a  nullity.  In  Palmer  v. 
McMaster,  8  Mont  186,  19  Pac.  585,  this 
court  said:  44  A  judgment  by  default  entered 
too  soon  Is  as  much  a  nullity  as  if  it  had 
been  taken  on  a  defective  service."  If,  then, 
the  default  should  not  have  been  entered  in 
the  first  instance,  it  should  have  been  set 
aside  without  condition. 

Upon  the  entire  record  as  presented,  we 
think  the  trial  court  had,  and  now  has,  Ju- 
risdiction to  try  the  cause  upon  the  merits, 
and  its  further  proceeding  will  not  be  re- 
strained. The  motion  to  quash  Is  sustained, 
and  the  proceeding  is  dismissed. 

Dismissed. 

BRANTLY,  C.  J.,  and  SMITH,  J.,  concur. 


WESTERN  LOAN  4  SAVINGS  CO.  v. 
SMITH  et  si 

(Supreme  Court  of  Montana.    Jan.  16,  1911. 
On  Motion  to  Amend  Decision,  Feb. 
8,  1911.) 

1.  Evidence  (§  897*)  —  Pabol  Evidence  — 
Varying  Written  Instruments. 

Under  Rev.  Codes,  SI  7873,  7877,  prohibit- 
ing parol  testimony  except  where  a  mistake  or 
imperfection  of  the  writing  is  in  issue,  but  au- 
thorizing proof  of  the  circumstances  under 
which  the  instrument  was  made,  parol  evidence 
is  incompetent  to  vary  the  written  terms  of  an 
unambiguous  contract  in  the  absence  of  any  is- 
sue of  fraud  or  mistake. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1756-1765;  Dec.  Dig.  §  397.*] 

2.  Building  and  Loan  Associations  (|  34*) 
—Loans— Rights  of  Members. 

One,  to  avoid  the  payment  of  a  note  given 
to  a  building  association  according  to  its  terms, 
or  to  obtain  the  discbarge  of  the  obligation 
assumed  in  it  through  a  compliance  with  Rev. 
Codes,  |  4193,  providing  that  any  member  may 
have  his  loan  canceled  on  paying,  after  the  pay- 
ment of  the  premium  for  one  year,  and  premium 
and  interest  to  date  of  cancellation,  the  sum 
actually  borrowed,  less  the  dues  paid  and  the 
dividends  credited,  must  show  that  he  is  a  mem- 
ber, either  as  holder  of  stock  certificates  or 
otherwise. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  SI  60-65;  Dec. 
Dig.  §  34.*] 

3.  Building  and  Loan  Associations  (§  34*) 
—Loans— Remedy  op  Debtor— Pleadings. 

An  answer,  in  an  action  to  foreclose  a 
building  and  loan  mortgage  securing  a  note  stip- 
ulating for  105  monthly  payments  of  $36  each, 
that  tfie  note  was  for  $2,000  and  interest, 
amounting  to  $1,780;  that  defendant  had  paid 
all  the  monthly  installments  provided  for  up 
to  and  including  the  one  paid  in  September, 
1904,  which  had  been  applied  on  the  principal 
and  interest  then  due ;  that  the  payments  made 
up  to  and  including  the  one  then  made  had 
discharged  all  the  interest  then  due  and  part  of 
the  principal,  leaving  as  a  balance  of  the  prin- 
cipal $1,426.78;  that  thereafter  in  December, 
1904,  defendant  paid  to  the  association  $1,400 
with  the  understanding  that  it  was  to  be  ap- 
plied on  the  principal  then  due,  and  was  so  ac- 
cepted by  plaintiff ;  that  the  balance  of  the  $2,- 
000  left  unpaid  was  $27.62;  that  subsequently 
defendant  tendered  plaintiff  $66.77  in  full  sat- 


•For  other  cum  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 

Digitized  by  Google 


476 


113  PACIFIC 


REPORTER 


(Mont 


isf action  of  the  balance— does  not  state  facts 

sufficient  to  warrant  relief  to  defendant  in  the 
manner  prescribed  by  Rev.  Codes,  |  4193. 

[Ed.  Note.— For  other  cases,  see.  Building  arid 
Loan  Associations,  Cent.  Dig.  §§  60-60;  Dec. 
Dig.  S  34.«] 

4.  Building  and  Loan  Associations  (§  39*) 
—Ix)AN8— Foreclosure— Presumptions. 
Where  the  complaint,  in  a  suit  by  a  build- 
ing association  to  foreclose  a  mortgage  to  se- 
cure a  note  calling  for  monthly  payments,  does 
not  allege  when  the  association  elected  to  exer- 
cise its  option  to  treat  the  entire  debt  due  for 
default  in  monthly  payments,  the  court  should 
assume  that  the  election  was  made  by  the  filing 
of  the  complaint,  and  the  interest  must  be  cal- 
culated with  reference  to  that  date. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent.  Dig.  §§  77-79;  Dec. 
Dig.  |  39.*] 

Appeal  from  District  Court,  Deer  Lodge 
County;  Geo.  B.  Winston,  Judge. 

Action  by  the  Western  Loan  &  Savings 
Company  against  Maggie  J.  Smith  and  anoth- 
er. From  a  judgment  for  plaintiff,  defend- 
ants appeal.   Modified  and  affirmed. 

0.  M.  Sawyer  and  W.  H.  Trippet,  for  ap- 
pellants. John  A.  Shelton,  for  respondent 

BRANTLY,  a  J.  Action  to  foreclose  a 
mortgage.  The  amended  complaint  alleges, 
in  substance:  (1)  That  the  plaintiff  is  a 
building  and  loan  association,  incorporated 
under  the  laws  of  the  state  of  Utah,  and  li- 
censed to  do  business  in  Montana.  (2)  That 
on  June  4, 1902,  the  defendants  executed  and 
delivered,  to  it  their  promissory  note,  as  fol- 
lows :  "First  Mortgage  Note.  $3,780.00.  An- 
aconda, Mont,  June  4,  1902.  For  value  re- 
ceived, we  promise  to  pay  to  the  Western 
Loan  &  Savings  Company,  a  corporation,  of 
Salt  Lake  City,  Utah,  the  sum  of  three  thou- 
sand seven  hundred  and  eighty  dollars, 
in  payments  as  follows:  Thirty-six  and 
no/100  ($36.00)  dollars  on  the  16th  day  of  each 
and  every  month,  commencing  with  the 
month  of  June,  1902,  until  105  payments  shall 
have  been  made.  Payable  at  the  Utah  Com- 
mercial &  Savings  Bank,  Salt  Lake  City, 
Utah.  Maggie  J.  Smith.  Kenneth  D.  Smith." 
(8)  That  to  secure  payment  thereof  according 
to  its  terms,  they  executed  a  mortgage  upon 
certain  land  described  therein,  situated  in 
Deer  Lodge  county,  Mont,  which  was  there- 
after duly  recorded.  (4)  That  the  defend- 
ants, beginning  with  June  9,  1902,  made  pay- 
ment of  28  monthly  installments  as  stipu- 
lated in  the  note  and  mortgage;  the  last  be- 
ing made  on  September  28,  1904.  (5)  That 
at  the  time  the  note  and  mortgage  were  exe- 
cuted and  delivered,  the  defendants  secured 
a  policy  of  insurance  upon  the  buildings  sit- 
uated upon  the  land  described  in  the  mort- 
gage, for  the  sum  of  $1,400,  payable  to  plain- 
tiff, that  the  buildings  were  destroyed  by 
fire  during  the  year  1904,  and  that  the  full 
amount  of  the  policy  was  paid  to  the  plain- 
tiff on  December  22,  1904.  (6)  That  no  in- 
stallments or  other  sums  have  been  paid  up- 


on the  promissory  note,  and  that  plaintiff 
offers  to  allow  a  discount  at  the  rate  of  8 
per  cent  per  annum,  for  the  time  any  install- 
ments discharged  by  the  sum  of  $1,400  cred- 
ited upon  the  note  at  the  time  It  was  re- 
ceived, was  made  before  maturity.  CO  That 
this  sum  was  applied:  First  to  the  payment 
of  the  installments  then  due  for  the  months 
of  October,  November,  and  December,  1904; 
and,  second,  to  the  payment  of  the  install- 
ments thereafter  to  fall  due.  That  there  were 
thus  paid  installments  from  October,  1904,  op 
to  and  including  November,  1907,  85  in  all, 
and  $32  upon  the  Installment  to  mature  in 
December,  1907.  And  that  in  addition  to 
these  credits  the  defendants  were  allowed  a 
discount  at  the  rate  of  8  per  cent  per  annum 
upon  all  the  35  Installments  the  payments  of 
which  were  thus  accelerated,  for  the  aver- 
age time  to  elapse  before  their  maturity, 
amounting  to  $145.  (8)  That  except  these 
payments,  the  whole  of  the  said  note,  with 
interest  upon  the  monthly  Installments  from 
the  time  they  severally  matured,  is  due  and 
unpaid.  (9)  That  the  sum  of  $200  is  a  rea- 
sonable attorney's  fee  to  allow  for  the  fore- 
closure of  the  mortgage.  (10)  That  the  plain- 
tiff, because  of  the  failure  of  defendants  to 
make  payment  of  other  installments  as  they 
matured,  has  elected,  under  a  stipulation  of 
the  mortgage,  to  treat  all  the  remaining  in- 
stallments as  immediately  due  and  payable 
(11)  That  the  plaintiff  is  now  the  owner  and 
holder  of  the  note  and  mortgage.  (12)  That 
the  laws  of  Utah  contain  no  restriction  or 
limitation  upon  the  power  of  building  and 
loan  associations  to  cancel  loans  or  to  release 
securities,  nor  any  provision  regulating  the 
rights  of  the  members  to  pay  off  and  dis- 
charge loans  obtained  by  them  from  the  asso- 
ciation. Judgment  is  demanded  for  a  bal- 
ance of  $1,226.20,  the  sum  of  the  unpaid  in- 
stallments with  interest  at  the  rate  of  8  per 
cent  per  annum  upon  each  of  them,  or  any 
part  of  any  one  of  them  remaining  unpaid, 
until  the  date  of  judgment  and  that  the  land 
be  sold  to  satisfy  it  together  with  costs  in- 
cluding attorney's  fees. 

The  answer  is  prolix  and  tonfused  in  its 
statements.  It  may  be  epitomized  as  fol- 
lows: It  admits  the  execution  of  the  note 
and  mortgage;  that  the  payments  were 
made,  as  alleged,  of  all  Installments  falling 
due  up  to  and  including  the  one  paid  Sep- 
tember 28,  1904 ;  and  that  the  payment  of  $1.- 
400  was  made  on  December  22,  1904.  All 
other  allegations  are  denied  generally  or  spe- 
cially. It  is  then  alleged  as  ground  for  af- 
firmative relief:  (1)  That  if  the  plaintiff  is 
a  building  and  loan  association  organized 
and  existing  under  the  laws  of  Utah  and  li- 
censed to  do  business  In  Montana,  as  alleged 
in  the  complaint  it  cannot  recover  of  the  de- 
fendants any  greater  sum  than  $22.62,  by 
reason  of  the  facts  herein  alleged.   (2)  That 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  4k  Am.  Dig.  Key  No.  Series  4k  Rep'r  Indexes 
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the  defendants  are  the  owners  4n  fee  of  the 
land  described  In  the  mortgage.  (3*  That  on 
or  about  June  4,  1902,  the  defendants  exe- 
cuted and  delivered  the  note  and  mortgage 
set  out  In  the  complaint,  under  the  following 
Conditions:  That  the  defendants  then  bor- 
rowed of  plaintiff  the  sum  of  $2,000;  that 
this  sum  was  to  bear  Interest  at  the  rate  of 
10  per  cent  per  annum  until  paid ;  and  that 
this  sum  of  $2,000  is  the  same  as  that  men- 
tioned in  the  mortgage  referred  to  in  the 
complaint  (4)  That  the  note  set  out  in  the 
complaint  was  executed  for  the  sum  of  $2,- 
000,  and  interest  calculated  thereon  to  the 
amount  of  $1,780,  making  in  all  $8,780;  the 
sum  of  $1,780  being  Intended  as  interest  at 
10  per  cent  per  annum,  for  the  time  for 
which  the  note  was  to  run.  That  before  the 
note  and  mortgage  were  executed  and  deliv- 
ered, it  was  agreed  by  the  parties  that  the 
principal  sum  should  bear  interest  at  the 
rate  of  10  per  cent  per  annum  only,  and  that 
when  at  any  time  any  part  of  the  principal 
sum  should  be  paid,  whether  in  any  install- 
ment or  otherwise,  the  interest  on  such 
amounts  paid  should  cease.  That  the  plain- 
tiff, when  it  presented  the  note  and  mortgage 
for  signature,  falsely  and  fraudulently  rep- 
resented to  the  defendants  that  they  stip- 
ulated only  for  interest  at  the  rate  of  10  per 
cent  per  annum  for  the  period  for  which  the 
note  was  to  run ;  whereas,  they  included  In- 
terest if  the  payments  were  made  as  therein 
provided,  at  the  rate  of  20  per  cent  per  an- 
num. That  defendants  signed  and  executed 
the  note  and  mortgage  believing  this  repre- 
sentation to  be  true;  whereas,  it  was  false. 
That  all  premiums  due  to  plaintiff  from  the 
defendants  had  been  paid  for  more  than  one 
year  when  the  payment  of  the  sum  of  $1,- 
400  was  made,  and  that  this  payment  was 
by  agreement  between  the  parties  to  be  ap- 
plied upon  the  balance  of  the  principal  sum 
of  $2,000  then  remaining  due,  and  in  full  sat- 
isfaction of  it,  except  the  sum  of  $27.62.  (5) 
That  the  defendants  had  paid  all  the  month- 
ly Installments  provided  for,  up  to  and  in- 
cluding the  one  paid  on  September  28,  1904, 
which  had  been  applied  upon  the  principal 
and  Interest  then  due.  That  the  payments 
made  up  to  and  including  the  one  then  made 
had  fully  discharged  all  interest  then  due 
and  part  of  the  principal,  leaving  as  a  bal- 
ance of  the  principal  the  sum  of  $1,426.78. 
That  thereafter,  on  December  22d,  the  de- 
fendants paid  to  the  plaintiff  the  sum  of  $1,- 
400,  with  the  express  understanding  that  It 
was  to  be  applied  upon  the  Interest  then  due 
and  then  upon  the  principal,  and  was  so  ac- 
cepted by  the  plaintiff.  That  the  balance  of 
the  $2,000  thus  left  unpaid  was  the  sum  of 
$27.62.  and  no  more.  (6)  That  on  or  about 
December  22,  1904,  the  defendants  tendered 
to  plaintiff  $66.77  in  full  satisfaction  of  said 
balance,  and  demanded  that  the  note  and 
mortgage  be  canceled,  but  that  the  tender 
was  rejected  and  the  cancellation  refused. 
(7)  That  the  defendants  hereby  pay  to  the 


clerk  of  the  court,  for  the  benefit  of  the  plain- 
tiff, the  sum  of  $66.77,  to  be  applied  to  the 
discharge  of  said  balance.  (8)  And  that  the 
defendants,  at  the  time  the  tender  was  made, 
had  fully  discharged  all  dues,  fines,  premi- 
ums, assessments,  and  Interest  then  due  and 
owing  by  them  under  the  rules  and  by-laws  of 
plaintiff,  and  had  fully  met  and  complied 
with  all  the  conditions  set  forth  in  the  com- 
plaint Judgment  is  demanded  that  the 
plaintiff  be  required  to  accept  the  amount  de- 
posited with  the  clerk,  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  the  note  and 
mortgage ;  that  the  note  and  mortgage  be  re- 
formed so  as  to  express  the  true  intention  of 
the  parties  that  the  sum  of  $2,000  would  bear 
interest  only  at  the  rate  of  10  per  cent  per 
annum  until  payment  should  be  made ;  that 
the  plaintiff  surrender  the  note  and  mortgage 
to  be  canceled;  and  that  the  defendants 
have  judgment  for  the  sum  of  $100  as  penalty 
for  the  refusal  of  plaintiff  to  discharge  and 
satisfy  the  mortgage  of  record.  The  repli- 
cation joins  issue  upon  this  affirmative  mat- 
ter, except  as  to  the  ownership  of  the  mort- 
gaged property,  and  repeats  the  allegations  In 
the  complaint  touching  the  provisions  of  the 
law  of  Utah  relating  to  building  and  loan  as- 
sociations. 

The  mortgage  contains  a  stipulation  that 
in  case  default  be  made  in  the  payment  of 
the  note  according  to  its  terms,  the  whole 
amount  thereof  shall  become  due  and  pay- 
able and  foreclosure  proceedings  be  had  to 
enforce  payment  It  also  appears  from  it 
that  the  original  loan  was  $2,000,  and  that 
the  installments,  to  be  paid  monthly  as  stip- 
ulated for  iri  the  note,  were  ascertained  by 
adding  to  the  principal  $1,780  interest  and 
dividing  the  sum  into  105  equal  payments. 
From  the  synopsis  of  the  answer  it  is  ap- 
parent that  the  defendants  have  undertaken 
to  allege  two  distinct  grounds  of  relief  in  a 
single  count:  (1)  That  they  had  contracted 
for  a  loan  of  $2,000  with  Interest  at  10  per 
cent  per  annum,  for  the  period  for  which 
the  note  was  to  run,  with  the  stipulation 
that  when  any  part  of  the  principal  was 
paid,  the  interest  upon  such  amount  was  to 
cease,  and  that  they  executed  the  note  and 
mortgage  set  out  in  the  complaint  upon  the 
false  representation  of  the  plaintiff,  upon 
which  they  relied,  that  these  writings  con- 
tained all  the  provisions  of  the  contract  as 
made;  and  (2)  that  they  were  borrowing 
members  of  the  plaintiff  association,  and  as 
such  were  entitled  to  have  their  contract 
discharged  at  the  end  of  one  year  after  pay- 
ment of  the  premium  for  that  period,  and 
also  the  premium  and  interest  due  up  to  the 
date  of  cancellation,  together  with  the  sum 
actually  borrowed  less  the  dues  paid  and 
dividends  credited.  At  the  trial  the  first 
ground  was  abandoned;  no  attempt  being 
made  to  prove  that  any  false  or  fraudulent 
representations  were  made  on  behalf  of 
plaintiff,  in  reliance  upon  which  the  note 
and  mortgage  were  executed.  The  contention 


Digitized  by  Google 


478 


113  PACIFIC 


REPORTER 


(Mont. 


was  that,  though  the  plaintiff  is  a  corpora- 
tion organized  under  the  laws  of  Utah,  its 
relations  to  its  members  and  their  rights  are 
to  be  determined  by  the  provisions  of  the 
laws  of  Montana  relating  to  building  and 
loan  associations ;  otherwise,  it  Js  said,  the 
plaintiff  would  be  permitted  to  enjoy  great- 
er rights  and  privileges  than  are  enjoyed  by 
a  corporation  of  the  same  or  similar  charac- 
ter created  under  the  laws  of  Montana,  and 
thus  the  constitutional  prohibition  on  this 
subject  would  be  infringed.  Const  §  11,  art. 
15.  And  the  effort  was  made  to  show  that, 
the  defendants  having  negotiated  the  loan  as 
borrowing  members  of  the  plaintiff  corpora- 
tion, they  were  entitled,  after  making  the 
payments,  admitted  by  the  plaintiff,  up  to 
and  Including  the  one  made  December  22, 
1904,  and  upon  tender  of  the  balance  of  $66.- 
77,  to  have  their  note  and  mortgage  cancel- 
ed under  the  provisions  of  section  4193  of 
the  Revised  Codes.  This  section  enumerates 
generally  the  powers  of  building  and  loan 
associations,  and,  among  other  things,  pro- 
vides that  "any  [member]  may  have  his  loan 
canceled  upon  the  following  terms,  to  wit: 
After  the  premium  for  one  year  has  been 
paid,  and  also  the  premium  and  Interest  up 
to  the  date  or  [of?]  cancellation,  the  bor- 
rower shall  pay  the  sum  actually  borrowed, 
less  the  dues  paid  and  the  dividends  credit- 
ed. He  shall  pay  also  any  fines  or  other  as- 
sessments required  by  the  Constitution  and 
by-laws." 

The  contentions  made  in  this  court  are 
that  the  trial  court  erred  in  excluding  evi- 
dence as  to  certain  oral  agreements  made 
prior  to  and  contemporaneously  with  the 
execution  of  the  contract,  and  that  the  deci- 
sion is  contrary  to  the  evidence.  At  the  trial 
counsel  for  the  plaintiff  offered  in  evidence 
a  statute  of  the  state  of  Utah  relating  to 
building  and  loan  associations,  which  was 
in  force  in  1898,  and  also  offered  to  testify 
orally  that  he  bad  examined  the  laws  of  Utah 
and  had  found  that  this  statute  comprised 
all  the  law  in  that  state  in  force  at  the  tuna 
the  loan  was  made.  The  purpose  of  this 
offer  evidently  was  to  anticipate  the  defense 
of  defendants  by  showing  tnat  the  laws  of 
Utah  contained  no  such  provision  as  that 
quoted  from  the  Montana  statute  supra,  and 
to  sustain  the  contention  that,  since  the  note 
is  upon  Its  face  made  payable  in  Utah,  the 
rights  of  the  defendants  were  to  be  determin- 
ed by  the  laws  of  that  state.  This  evidence 
was  excluded  upon  objection  that  it  was  im- 
material. Thereupon  counsel  rested  the  case. 
No  evidence  was  offered  as  to  the  corporate 
capacity  of  plaintiff;  counsel  assuming  that, 
defendants  having  contracted  with  the  plain- 
tiff as  a  corporation,  they  were  estopped  to 
deny  that  it  is  in  fact  a  corporation.  The 
defendants  acquiesced  in  this  assumption 
and  offered  evidence  tending  to  show  that 
they  received  as  a  loan  the  sum  of  $2,000; 
that  $1,780  of  the  principal  mentioned  In  the 
note  was  interest;  and  that  it  was  express- 


ly agreed  during  the  negotiations  and  at  the 
time  the  note  was  executed  that  the  defend- 
ants were  to  pay  interest  at  the  rate  of  10 
per  cent  per  annum  only  upon  the  sum  of 
$2,000,  and  .were  to  have  the  privilege  of  dis- 
charging the  loan  after  the  expiration  of  one 
year  by  paying  the  sum  of  $2,000  with  inter- 
est This  evidence  was  excluded  on  the 
ground  that  it  tended  to  vary  the  terms  of 
the  written  contract  and  was  incompetent 
Thereupon  the  defendants,  having  introduced 
in  evidence  a  passbook  furnished  to  them 
by  the  plaintiff  at  the  time  the  loan  was 
made,  which  contained  in  consecutive  order 
receipts  for  the  Installments  paid  up  to  Sep- 
tember, 1904,  and  a  copy  of  the  by-laws  of 
the  plaintiff,  rested.  This  evidence  went  In 
over  the  objection  of  counsel  for  plaintiff  that 
It  was  immaterial  and  not  relevant  to  any  is- 
sue in  the  pleadings.  Under  the  issues  made 
by  the  pleadings,  the  evidence  touching  the 
oral  agreement  was  incompetent  Its  only 
office  would  have  been  to  substitute,  in  place 
of  the  written  contract  another  with  entire- 
ly different  terms.  The  defendants  do  not 
rely  upon  any  mistake  or  imperfection  in  the 
writings,  nor  upon  any  matter  rendering  the 
contract  invalid,  nor  upon  any  illegality  in 
it  or  fraud  on  the  part  of  plaintiff  in  pro- 
curing it  Nor  is  there  any  ambiguity  in  it 
which  it  is  necessary  to  explain  by  resort 
to  extrinsic  evidence;  nor  was  there  any 
question  as  to  the  construction  to  be  given 
it  Rev.  Codes,  95  7873,  7877;  Fisher  v.  Bris- 
coe, 10  Mont  124,  25  Pac.  30 ;  York  v.  Stew- 
ard, 21  Mont  515,  55  Pac.  29,  43  L.  R.  A. 
125;  Armington  v.  Stelle,  27  Mont  18,  69 
Pac.  115,  94  Am.  St  Rep.  811;  RIddeU  v. 
Peck-Williamson,  eta,  Co.,  27  Mont  44,  6» 
Pac.  241 ;  Hogan  v.  Kelly,  29  Mont  485,  75 
Pac.  81. 

But  assuming  for  the  moment  that  it  suf- 
ficiently appears  from  the  pleadings  that  the 
plaintiff  is  in  fact  a  building  and  loan  asso- 
ciation, and  that  the  evidence  was  competent 
to  explain  the  transaction  so  as  to  enable  the 
defendants  to  avail  themselves  of  the  provi- 
sions of  the  statute,  they  nowhere  allege  in 
their  answer  that  they  are  members,  either 
as  holders  of  stock  certificates  or  otherwise. 
In  order  to  avoid  the  payment  of  the  note 
according  to  its  terms,  or  to  discharge  the 
obligation  assumed  in  it  through  a  compli- 
ance with  the  statute,  it  was  necessary  for 
them  by  their  pleading  to  bring  themselves 
within  the  class  of  those  to  whom  the  stat- 
ute applies.  This  they  failed  to  do,  and 
hence  the  evidence  was  not  relevant  to  any 
issue  in  the  case. 

The  other  evidence  admitted  tended  to 
show  that  the  defendants  were  holders  of  a 
certificate  of  membership  in  the  plaintiff; 
but  evidently  the  district  court  when  it  came 
to  make  its  findings,  concluded  that  it  was 
not  relevant  to  any  Issue  made  by  the  plead- 
ings and  disregarded  it  This  action  was 
correct  In  our  opinion  the  answer  falls  to 
state  facts  sufficient  to  warrant  any  relief. 
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It  Is  argued  by  defendants  that  the  court 
erred  In  calculating  the  amount  due.  This, 
we  think,  Is  true.  The  action  was  brought 
on  February  20,  1909.  The  complaint  Is  si- 
lent as  to  when  the  plaintiff  elected  to  treat 
the  entire  debt  as  due.  There  is  no  evidence 
In  the  record  on  the  subject  In  the  absence 
of  anything  to  show  when  this  election  was 
made,  we  think  it  should  be  assumed  as  done 
by  the  filing  of  the  complaint.  The  plaintiff 
would  then  be  entitled  to  interest  upon  each 
installment  then  due,  from  its  due  date,  at 
the  rate  of  8  per  cent  per  annum  until  the 
date  of  Judgment  and  upon  the  sum  of  those 
yet  to  fall  due,  from  the  filing  of  the  com- 
plaint until  the  date  of  Judgment.  Allowing 
credit  for  all  payments  and  discounts,  In- 
cluding the  sum  of  $1,400  paid  on  December 
22,  1904,  the  installments  were  all  paid  up 
to  and  including  April  16,  1908,  except  the 
sum  of  $2.20,  left  unpaid  of  this  last  install- 
ment At  the  time  the  complaint  was  filed, 
of  the  remaining  34  installments,  22  had 
fallen  due,  and  the  remaining  12  were  yet  to 
fall  due.  The  court  allowed  interest  on  the 
$2.20  balance  of  the  April  16,  1908,  Install- 
ment from  April  16,  1907,  and  17  Install- 
ments falling  due  thereafter  up  to  September 
16,  1908,  and  upon  the  sum  of  the  other  In- 
stallments from  October  2,  1908.  The  error 
in  calculating  interest  upon  the  installments 
already  due  was  doubtless  attributable  to 
en  error  of  one  year  in  the  prayer  for  judg- 
ment in  the  due  dates  of  the  installments 
mentioned  as  already  due. 

The  order  denying  a  new  trial  Is  affirmed. 
The  cause  is  remanded  to  the  district  court 
with  directions  to  recast  the  interest  and 
find  the  amount  due  as  herein  Indicated,  and 
thereupon  to  modify  the  decree  accordingly. 
So  modified,  the  decree  will  stand  affirmed. 

Modified  and  affirmed. 

HOLLOW  AY,  J.,  concurs.  SMITH,  J., 
having  been  absent  did  not  hear  the  argu- 
ment and  takes  no  part  in  the  foregoing  de- 
cision. 

On  Motion  to  Amend  Decision. 

BRANTLY,  O.  J.  The  respondent  has  sub- 
mitted a  motion  pointing  out  that  this  court 
fell  into  error  in  the  original  opinion  in  as- 
suming that  the  action  was  commenced  on 
February  20,  1909,  and  fixing  that  as  the 
date  at  which  respondent's  election  was 
made.  It  asks  that  the  opinion  be  corrected 
in  this  particular. 

We  find  that  the  record  discloses  that  the 
amended,  not  the  original,  complaint  was 
filed  on  that  date.  Necessarily,  therefore, 
the  election  was  made  at  an  earlier  date, 
and  the  number  of  installments  falling  due 
because  of  it  must  be  correspondingly  great- 
er. It  is  the  fact,  however,  that  the  trial 
court  was  in  error  in  computing  interest  up- 
on the  installments  which  had  theretofore 


fallen  due,  upon  the  assumption  that  the  last 
payment  had  been  made  on  April  16,  1907,  In- 
stead of  April  16,  1908.  To  reach  the  cor- 
rect result  it  will  be  necessary  for  the  trial 
court  to  ascertain  the  date  of  the  filing  of 
the  original  complaint  and  to  recast  the 
interest  by  reference  to  it  as  the  date  of  the 
election,  Instead  of  by  reference  to  February 
20,  1909. 

The  cause  is  remanded,  with  directions 
that  the  Interest  be  recast  upon  the  basis  now 
indicated,  and  that  tne  decree  be  modified  ac- 
cordingly ;  so  modified,  it  will  stand  afllrmed. 

HOLLOWAY,  J.,  concurs.  SMITH,  J.,  not 
having  taken  part  in  the  original  decision, 
takes  none  in  this. 


FOR  SELL  v.  PITTSBURG  &  MONTANA 

COPPER  CO. 
(Supreme  Court  of  Montana.    Jan.  16,  1911.) 

1.  Corporations  (J  553*)  —  Receivership  — 
Insolvency. 

That  a  corporation  is  insolvent  does  not 
alone  justify  the  appointment  of  a  receiver  at 
the  suit  of  a  judgment  creditor. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  2201-2216;  Dec.  Dig.  §  558.*] 

2.  Corporations  (§  267*)  —  Receivership  — 
Grounds. 

A  judgment  creditor  of  an  insolvent  corpo- 
ration may  enforce  a  liability  against  stock- 
holders accruing  through  a  failure  to  comply 
with  the  law  or  to  pay  for  subscribed  stock, 
and  it  is  not  necessary  to  appoint  a  receiver  to 
enforce  it  - 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §  1170;  Dec  Dig.  §  267.*] 

3.  Corporations  (§  684*)  —  Receivership  — 
Grounds. 

That  a  judgment  creditor  of  an  insolvent 
foreign  corporation  may  not,  In  the  courts  of  a 
sister  state,  enforce  the  liability  against  stock- 
holders accruing  through  a  failure  to  comply 
with,  the  law  or  to  pay  for  subscribed  stock 
must  be  pleaded,  to  be  available  as  a  ground 
for  the  appointment  of  a  receiver  of  the  corpo- 
ration at  the  suit  of  the  creditor. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  i  2666;  Dec.  Dig.  §  684.*] 

4.  Corporations  (§  684*)  —  Receivership  — 
Grounds. 

Where  one  obtaining  in  the  district  court 
of  the  state  a  judgment  against  a  foreign  cor- 
poration doing  business  in  the  state  was  unable 
to  obtain  satisfaction  of  the  judgment  by  ex- 
ecution against  the  corporation,  whose  property 
was  in  the  hands  of  nonresidents,  be  could  go 
into  the  courts  of  a  sister  state  and  enforce  his 
rights,  so  that  it  was  not  necessary  to  appoint 
a  receiver  of  the  corporation  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  8  2666;  Dec.  Dig.  §  684.*] 

5.  Corporations  (5  684*)  —  Receivership  — 
Grounds. 

That  a  sale  of  the  assets  of  a  foreign  cor- 
poration located  in  Montana,  by  order  of  a 
court  in  a  sister  state,  was  void  did  not  re- 
quire the  appointment  of  a  receiver  at  the  suit 
of  a  judgment  creditor  of  the  corporation;  the 
property  not  being  in  danger  of  being  wasted 
and  the  purchaser  not  being  insolvent. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §  2666;  Dec.  Dig.  §  684.*] 
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6.  Receivers   (J   24*)  —  Appointment  — 
Grounds. 

Rev.  Codes,  |  6608,  providing  for  the  ap- 
pointment of  a  receiver  after  judgment  to  carry 
the  judgment  into  effect,  does  not  authorize  the 
appointment  of  a  receiver  when  a  money  judg- 
ment has  been  recovered  in  a  simple  action  at 
law,  as  the  creditor  can  himself  take  the  neces- 
sary steps  to  enforce  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  §  32;  Dec  Dig.  §  24.*] 

7.  Execution  (§  405*)— Aid  or  Execution- 
Appointment  of  Receiver— Grounds. 

Rev.  Codes,  |  6608,  providing  for  the  ap- 
pointment of  a  receiver  in  proceedings  in  aid 
of  execution,  when  an  execution  has  been  re- 
turned unsatisfied,  does  not  authorize  the  ap- 
pointment of  a  receiver,  where  no  proceedings 
in  aid  of  execution  have  been  had  and  no  prop- 
erty has  been  discovered  of  which  a  receiver 
can  take  possession. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec.  Dig.  §  405.*] 

Appeal  from  District  Court,  Sliver  Bow 
County ;  John  B.  McClernan,  Judge. 

Action  by  Alfred  Forsell  against  the  Pitts- 
burg &  Montana  Copper  Company.  From 
orders  appointing  a  receiver  of  defendant 
and  defining  his  duties,  defendant  appeals. 
Reversed. 

Kremer,  Sanders  &  Kremer,  for  appellant 
Breen  &  Jones  and  Maury  &  Templeman,  for 
respondent 

SMITH,  J.  On  the  80th  day  of  October, 
1000,  the  above-named  plaintiff  obtained  a 
judgment  against  the  defendant  corporation 
in  the  district  court  of  Silver  Bow  county 
for  the  sum  of  $18,000.  On  or  about  the  14th 
day  of  February,  1010,  the  following  petition 
was  filed  In  the  cause: 

"Comes  now  the  plaintiff  herein  and  most 
respectfully  petitions  the  honorable  court  for 
the  appointment  of  a  receiver  of  the  Pitts- 
burg &  Montana  Copper  Company,  a  corpo- 
ration, and  alleges  as  ground  for  such  ap- 
pointment the  following,  to  wit: 

"(1)  That  said  Pittsburg  &  Montana  Cop- 
per Company,  a  corporation,  now  is  and  was 
at  all  the  times  hereinafter  set  out  a  corpora- 
tion existing  and  organized  under  and  by  vir- 
tue of  the  laws  of  the  state  of  West  Virginia, 
and  doing  business  in  Silver  Bow  county, 
state  of  Montana.  That  a  copy  of  the  annual 
statements  of  the  .said  corporation,  showing 
the  assets  and  liabilities  are  hereto  attached, 
marked  Exhibits  A  and  B,  and  made  a  part 
of  this  petition.  That  the  assets  of  the  cor- 
poration is  $30,281,238.38,  but  that  the  said 
assets  are  now  in  the  hands  of  stockholders 
and  not  subject  to  the  execution  in  the  above 
entitled  action,  and  can  only  be  enforced  In  a 
court  of  equity ;  and  that  it  is  necessary  to  ap- 
point a  receiver  for  the  purpose  of  enforcing 
the  judgment  and  carrying  said  judgment 
Into  effect  in  the  case  of  Alfred  Forsell  v. 
Pittsburg  &  Montana  Copper  Company. 

"(2)  That  this  plaintiff,  on  or  about  the 
80th  day  of  October,  A.  D.  1000,  obtained  a 


Judgment  in  the  above-entitled  court  In  the 
amount  of  $18,000;  a  copy  of  said  Judgment 
Is  hereto  attached,  marked  Exhibit  C,  and 
made  a  part  of  this  petition.  That  the  said 
judgment  was  duly  given  and  made,  and  has 
not  been  satisfied  either  wholly  or  in  part 

"(3)  That  an  execution  has  been  placed  in 
the  hands  of  the  sheriff  of  Silver  Bow  county 
and  returned  unsatisfied ;  and  that  said  cor- 
poration is  insolvent 

"(4)  That  the  said  defendant  corporation 
has  a  capital  stock  of  $30,000,000,  which  the 
said  corporation  refuses  to  apply  to  the  judg- 
ment aforesaid ;  and  it  Is  necessary  that  this 
honorable  court  appoint  a  receiver  to  compel 
the  said  corporation  to  assess  its  stock- 
holders, if  need  be,  to  pay  the  said  judgment 
and  take  such  steps  as  may  be  necessary  to 
enforce  the  corporate  liability. 

"(5)  That  the  principal  place  of  business  of 
the  said  Pittsburg  &  Montana  Copper  Com- 
pany was,  up  till  about  the  middle  of  the 
year  1000,  in  Silver  Bow  county,  Mont,  but 
that  said  Pittsburg  &  Montana  Copper  Com- 
pany has  ceased  to  be  a  going  concern 
and  does  no  more  business  anywhere  in  Sil- 
ver Bow  county,  Mont 

"(6)  That  the  purpose  of  the  appointment 
of  a  receiver  Is  to  enforce  the  judgment  in 
the  above-entitled  action  and  carry  the  judg- 
ment into  effect ;  and  that  the  directors  and 
stockholders  are  residents  of  the  city  of 
Pittsburg,  in  the  state  of  Pennsylvania,  and 
can  only  be  subjected  to  the  jurisdiction  of 
a  court  in  the  said  state  of  Pennsylvania. 

"Wherefore,  plaintiff  prays  judgment  that 
a  receiver  be  appointed  in  the  above-entitled 
court  and  cause,  with  full  authority  of  the 
said  receiver  to  prosecute  such  actions  as  he 
may  see  fit  in  the  state  of  Pennsylvania  to 
subject  the  stockholders  and  directors  to  the 
liability  in  such  cases  made  and  provided, 
and  for  such  general  relief  as  may  be  proper 
In  the  premises." 

"Exhibit  A. 

"Annual  Statement  of  the  Pittsburg  & 
Montana  Copper  Company. 

"In  pursuance  of  the  provisions  of  section 
3850  of  the  Revised  Codes  of  Montana  as 
amended  by  Act  of  1008,  the  Pittsburg  & 
Montana  Copper  Company,  a  corporation,  or- 
ganized and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  West  Virginia, 
does  make,  publish  and  file  the  following 
annual  report  of  the  affairs  of  said  corpo- 
ration: 

"(1)  That  the  amount  of  the  capital  stock 
of  said  corporation  is  the  sum  of  $90,000,000 
divided  into  300,000  shares  of  the  par  value 
of  $100  per  share. 

"(2)  That  the  amount  of  the  capital  stock 
actually  paid  in  money  was  $380,000. 

"(3)  That  the  amount  of  capital  stock  paid 
In  any  other  way  than  money  was  $20,620.- 
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000,  which  stock  was  paid  In  In  property, 
Tlx.:  Certain  mining  properties  and  surface 
lands  situate  In  the  counties  of  Silver  Bow, 
Jefferson  and  Lewis  ft  Clark,  state  of  Mon- 
tana, together  with  the  buildings,  machinery 
and  other  improvements  therein  and  there- 
on; and  also  certain  letters  patent  of  the 
United  States  and  foreign  countries. 

"(4)   *    •   *   •   •  •  • 

"(5)  Said  company  has  no  assets,  ail  of 
its  property,  real,  personal  and  mixed,  having 
been  sold  on  August  24,  1900,  at  Judicial 
sale  under  foreclosure  of  the  mortgage  given 
by  said  company  to  the  Union  Trust  Com- 
pany of  Pittsburg,  as  trustee,  to  secure  an 
issue  of  $3,000,000  of  the  first  mortgage  six 
per  cent,  convertible  gold  bonds. 

"(6)  The  liabilities  of  said  corporation 
amount  to  $8,774300.48." 

"Exhibit  B. 

"Annual  statement  of  the  Pittsburg  & 
Montana  Copper  Company,  a  corporation  or- 
ganized and  existing  under  the  laws  of  the 
state  of  West  Virginia,  and  doing  business 
in  the  state  of  Montana,  made  pursuant  to 
the  laws  of  the  state  of  Montana. 

"The  Pittsburg  &  Montana  Copper  Com- 
pany, a  corporation  organized  and  existing 
under  and  by  virtue  of  and  in  compliance 
with  the  laws  of  the  state  of  West  Virginia, 
makes  this,  its  annual  report,  pursuant  to 
the  laws  of  the  state  of  Montana,  and  cer- 
tifies as  follows,  to  wit: 

"(1)  •••••••••••• 

"(2)  That  the  amount  of  the  capital  stock 
of  the  said  corporation  is  the  sum  of  $30,000,- 
000,  divided  into  300,000  shares  of  the  par 
value  of  $100  per  share. 

"(3)  That  the  amount  of  the  capital  stock 
actually  paid  in  money  is  $380,000. 

"(4)  That  the  amount  of  the  capital  stock 
paid  In  in  property  is  the  sum  of  $29,620,000, 
and  the  said  property  consists  in  the  follow- 
ing: Certain  mining  properties  and  surface 
land  situate  in  the  counties  of  Silver  Bow, 
Jefferson  and  Lewis  &  Clark,  state  of  Mon- 
tana, together  with  the  buildings,  machinery 
and  other  improvements  therein  and  thereon; 
also  certain  letters  patent  of  the  United 
States  and  foreign  countries. 

"(5)  (a)  The  amount  of  the  assets  of  the 
said  corporation  is  $38,966,595.66. 

"(b)  That  the  assets  of  said  corporation 
consist  of  the  lands,  mines  and  surface  im- 
provements, and  the  letters  patent  above 
enumerated,  supplies  for  the  maintenance 
and  operation  of  said  mine  properties,  office 
furniture  and  accounts  receivable. 

"(c)  That  the  actual  cash  value  of  said 
assets  is  $5,367,000,  as  nearly  as  can  be  es- 
timated. 

"(6)  The  liabilities  of  such  corporation 
amount  to  $3,635,055.82,  of  which  $2,166,000 
is  secured  by  the  first  mortgage  upon  the  real 
and  personal  property  of  the  said  corpora- 
tion." 
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The  defendant  answered  substantially  as 
follows:  (1)  That  on  June  1, 1906,  it  executed 
and  delivered  to  a  trustee  a  mortgage  on  all 
of  its  property,  to  secure  a  bond  issue  of 
$2,216,000 ;  that  default  was  made  in  the  pay- 
ment of  interest,  thus  causing  the  entire 
issue  of  bonds  to  become  due  and  payable; 
that  an  action  was  begun  in  the  court  of 
common  pleas  of  Allegheny  county,  Pa.,  to 
foreclose  the  mortgage;  that  proceedings 
were  had  resulting  in  the  appointment  of  a 
receiver,  and  an  order  of  sale  of  all  of 
defendant's  property,  to  satisfy  the  mortgage, 
was  made.  (2)  That  on  July  9,  1909,  the 
United  States  Circuit  Court  for  the  District 
of  Montana  appointed  an  ancillary  receiver 
to  take  charge  of  all  the  property  situated 
in  Montana.  (3)  That  the  trustee  named  in 
the  mortgage,  under  a  power  contained  there- 
in, sold  all  of  the  property  of  the  defendant 
at  public  sale  and  delivered  to  the  purchaser 
all  necessary  deeds,  bills  of  sale,  and  other 
conveyances  to  evidence  the  transfer.  That 
thereupon  the  two  receivers  were  ordered  to, 
and  did,  turn  over  and  deliver  to  the  purchas- 
er all  of  the  property  so  sold,  being  all  of  the 
assets  of  the  company  of  every  kind  and 
nature.  That  after  the  sale  the  liabilities  of 
the  company  amounted  to,  and  still  amount 
to,  $8,774,860.43,  and  the  corporation  has  no 
property  of  any  kind  with  which  to  pay  the 
same.  That  every  stockholder  has  fully  paid 
for  all  stock  purchased  or  held  by  him;  no 
stockholder  is  Indebted  to  the  company  for 
any  stock  purchased;  that  under  the  laws 
of  West  Virginia  a  stockholder  who  has  fully 
paid  for  his  stock  is  not  liable  for  the  debts 
of  the  corporation;  and  that  there  are  no 
assets  of  the  defendant  within  the  jurisdic- 
tion of  the  courts  of  this  state. 

A  trial  was  had,  and  as  result  thereof  the 
following  order  was  made: 

"It  appears  that  the  said  corporation  was 
and  is  insolvent  It  was  admitted  on  the 
trial  that  the  said  corporation  has  a  capital 
stock  of  thirty  million  ($80,000,000)  dollars, 
and  that  the  stockholders  of  said  corporation 
are  nonresidents  of  the  state  of  Montana. 

"It  is  now  ordered,  adjudged,  and  de- 
creed that  a  receiver  be  appointed  as  prayed 
for  In  the  petition  of  Alfred  Forsell,  and 
that  said  receiver  has  the  power,  as  specified 
in  section  6703  of  the  Revised  Codes  of  Mon- 
tana, as  follows,  to  wit:  The  said  receiver, 
under  the  control  of  the  court,  has  power  to 
bring  and  defend  actions  in  his  own  name  as 
receiver,  to  take  and  keep  possession  of  the 
property  of  the  said  defendant  corporation, 
to  receive  rents,  to  collect  debts,  to  compound 
for  and  compromise  the  same,  to  make  trans- 
fers, and  generally  to  do  such  acts  respect- 
ing the  property  as  the  court  may  authorize. 
The  said  receiver  has  also,  by  virtue  hereof, 
such  power  as  may  enable  him  to  institute 
actions  In  foreign  states  and  apply  for  the  ap- 
pointment of  an  ancillary  receiver  or  re- 
ceivers to  carry  the  said  judgment  into  effect, 
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If  such  should  seem  to  the  said  receiver  nec- 
essary. 

"It  is  further  ordered,  adjudged,  and  de- 
creed, that  L.  P.  Donovan  be  appointed  re- 
ceiver, and  the  said  L.  P.  Donovan  is  hereby 
appointed  receiver  and.  his  power  or  office  to 
commence  on  the  execution  of  a  bond  in  the 
sum  of  one  thousand  dollars  and  on  taking 
oath  of  office.  Said  bond  to  be  increased  by 
this  court  as  may  be  necessary  and  proper." 

Defendant  has  appealed  from  four  different 
orders  of  the  court,  but  all  of  the  appeals 
raise  the  question  whether,  under  the  cir- 
cumstances, a  receiver  should  have  been  ap- 
pointed. One  assignment  of  error  is  that  the 
petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  or  to  warrant 
the  appointment  of  a  receiver.  We  have  set 
forth  the  substance  of  the  answer  to  the  end 
that  any  allegations  therein  which  tend  to 
supply  defects  in  the  petition  may  also  be 
considered. 

The  phraseology  of  the  order  appointing 
the  receiver  seems  to*  indicate  that  the  court's 
reasons  for  the  appointment  were  that  the 
defendant  is  insolvent  and  has  a  capital  of 
$30,000,000,  together  with  the  fact  that  the 
stockholders  are  nonresidents  of  Montana. 
It  may  be  admitted  that  the  corporation  is 
insolvent  That  fact  alone  will  not  Justify 
the  appointment  of  a  receiver.  High  on  Re- 
ceivers (4th  Ed.)  8  18.  The  corporation  has 
a  capital  stock  of  $30,000,000,  but  the  stock- 
holders are  not  personally  liable  on  that  ac- 
count alone,  and  we  find  nothing  in  the 
petition  to  warrant  the  conclusion  that  they 
have  become  liable  through  failure  to  comply 
with  the  law  or  to  pay  for  subscribed  stock. 
Even  in  case  the  stockholders  have  become 
personally  liable,  the  plaintiff  is  in  as  good,  if 
not  better,  situation  to  enforce  a  liability 
than  would  be  a  receiver.  In  Gans  v.  Swltz- 
er,  9  Mont  408,  24  Pac.  18,  the  statutory 
liability  of  the  trustees  of  an  insolvent  cor- 
poration, incurred  by  reason  of  failure  to 
file  an  annual  statement  was  enforced  in  an 
action  by  the  creditor  without  the  inter- 
vention of  a  receiver.  In  Kelly  v.  Clark,  21 
Mont  291,  53  Pac.  959,  42  L.  R.  A.  621,  69 
Am.  St.  Rep.  668,  a  judgment  creditor  ,  was 
allowed  to  enforce,  personally,  the  liability 
of  a  stockholder  of  an  insolvent  corporation 
for  the  amount  of  unpaid  stock  held  by  him. 
See,  also,  King  v.  Pony  Gold  Mining  Co.,  28 
Mont  74,  72  Pac  309.  If  the  principle  in- 
volved in  these  cases  cannot  be  applied  in  the 
courts  of  Pennsylvania,  that  fact  should  have 
been  pleaded.  Maloney  v.  Winston  Bros.  Co. 
(Idaho)  111  Pac.  10S0. 

The  petition  alleges  in  effect  that  all  of  the 
defendant's  property  is  now  In  the  hands  of 
nonresidents  of  this  state,  who  cannot  be  sub- 
jected to  the  jurisdiction  of  our  courts.  But 


plaintiff  may  go  into  the  courts  of  a  sister 
state  without  question  as  to  his  right  to  sue. 
whereas  a  receiver  appointed  in  this  state 
might  meet  with  considerable  opposition  in 
so  doing. 

The  wording  of  the  petition  also  seems  to 
Indicate  that  a  receiver  is  required  to  enforce 
the  judgment  and  carry  it  into  effect  No 
reason  is  alleged  why  the  plaintiff  himself 
cannot  enforce  the  judgment  if  it  be  enforce- 
able. He  has  already  had  execution  issued 
and  returned  unsatisfied.  What  additional 
steps  can  a  receiver  take  that  may  not  be 
taken  by  the  plaintiff  himself  T  See  Dollard 
v.  Taylor,  33  N.  Y.  Super.  Ct  496. 

It  is  suggested  that  the  sale  of  Montana 
assets  by  order  of  a  Pennsylvania  court  was 
void.  Even  so,  the  plaintiff  can  pursue  the 
property  equally  as  well  as  could  the  receiv- 
er, for  aught  that  is  shown  by  the  petition. 
Mr.  High  says:  "Courts  of  equity  are  always 
averse  to  any  interference  with  the  legal  title 
in  limine,  and  when  a  creditor's  judgment  is 
not  of  itself  a  lien  upon  lands  which  have 
been  conveyed  by  the  debtor  to  third  parties, 
and  the  only  equity  of  the  judgment  creditor 
is  a  right  to  resort  to  the  lands  by  setting 
aside  the  conveyance  from  the  debtor,  the 
party  in  possession  under  what  purports  to 
be  the  legal  title  will  not  be  deprived  of  his 
possession  by  the  appointment  of  a  receiver, 
unless  upon  a  strong  case  of  danger  to  the 
property  and  Inability  to  respond  to  a  de- 
cree because  of  insolvency."  High  on  Re- 
ceivers (4th  Ed.)  §  416.  There  is  no  showing 
in  the  petition  that  the  property  Is  In  danger 
of  being  wasted  or  destroyed,  or  that  the  pur- 
chaser is  insolvent 

Section  6698,  Rev.  Codes,  provides  that  a 
receiver  may  be  appointed,  after  judgment  to 
carry  the  judgment  into  effect  This  does 
not  mean  that  when  a  money  judgment  has 
been  recovered  in  a  simple  action  at  law,  a 
receiver  may  be  appointed  to  take  those  steps 
towards  its  satisfaction  that  the  plaintiff 
himself  can  take.  Kreling  v.  Kreling,  118 
Cal.  421,  50  Pac.  549.  The  section  last  refer- 
red to  also  provides  that  a  receiver  may  be 
appointed  in  proceedings  In  aid  of  execution, 
when  an  execution  has  been  returned  unsatis- 
fied. No  proceedings  in  aid  of  execution  have 
been  had  in  this  case,  and  no  property  has 
been  uncovered  or  discovered  of  which  the 
receiver  can  take  possession,  so  far  as  the 
pleadings  show. 

We  are  of  opinion  that  a  receiver  should 
not  have  been  appointed  in  this  case,  and  the 
orders  appealed  from  are  reversed. 

Reversed. 

BRANTLT,  C.  J,  and  HOLLOW  AY,  J.„ 
concur. 
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BROWN  r.  FIRST  NAT.  BANK  OF 
DOUGLAS  COUNTY. 
(Supreme  Court  of  Colorado.   Jan.  3,  1911. 
Rehearing  Denied  Feb.  6,  1911.) 

L  Witnesses  (J  142*)— Competency— Inter- 
est—Stockholdeb  Or  COBPOBATION— "PER- 
SON Directly  Interested." 

Under  Mills'  Ann.  St.  §  4816,  by  which  no 
party  to  any  civil  action  or  person  directly  in- 
terested is  allowed  to  testify  therein  of  his  own 
motion,  where -the  adverse  party  defends  as  an 
administrator,  a  stockholder  of  the  plaintiff 
bank,  who  was  also  cashier  and  a  director,  is  a 
"person  directly  interested"  and  is  incompetent 
to  testify  in  an  action  against  an  administra- 
trix to  recover  money  of  the  bank  misappropri- 
ated by  the  deceased. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  680,  581;  Dec.  Dig.  5  142.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  4,  pp.  8692-8709;  vol.  8,  p.  7691.] 

2  Witnesses  (I  99*)— Competency  —  Inter- 
est—Common Law. 

The  interest  of  a  stockholder  would  exclude 
him  at  common  law  from  becoming  a  witness 
for  the  corporation  on  the  ground  that  he  was 
a  party  interested  in  the  result  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  88  871-877;   Dec.  Dig.  §  99.*] 

3.  Statutes  (|  226*)— Construction  op  Stat- 
utes Adopted  from  Other  States. 

Where  a  statute  has  been  taken  in  its  ex- 
act language  from  the  statutes  of  another  state, 
the  construction  theretofore  given  to  it  by  the 
courts  of  that  state  is  adopted  with  the  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  ff  266,  807;  Dec  Dig.  |  226.*] 

4.  Appeal  and  Error  (8  1054*)— Harmless 
Ebbor  —  Admission  op  Evidence  —  Facts 
Otherwise  Established. 

Where  the  competent  and  uncontradicted 
evidence  in  a  trial  before  the  court  is  sufficient 
to  sustain  the  findings  of  the  court  so  far  as 
the  facte  covered  by  the  testimony  of  an  incom- 
petent witness  are  concerned,  the  erroneous  ad- 
mission of  the  incompetent  evidence  is  not  re- 
versible error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  18  4185,  4186;  Dec  Dig.  8 
1054.*] 

6.  Evidence  (8  876*)— Books  op  Account- 
Purposes  of  Proof — Falsity  of  Entries. 
In  an  action  by  a  bank  against  an  admin- 
istratrix to  recover  certain  sums  which  the 
books  kept  by  the  deceased,  who  was  cashier 
of  the  bank,  showed  to  have  been  paid  out  for 
notes,  -  and  sums  shown  by  the  same  books  to 
have  disappeared  and  not  to  have  been  return- 
ed, where  there  was  evidence  from  witnesses  fa- 
miliar with  his  handwriting  that  deceased  bad 
made  the  greater  part  of  the  entries  in  the  books 
and  other  uncontradicted  evidence  that  the  en- 
tries in  respect  to  the  notes  and  the  sums  which 
disappeared  were  false,  Mills'  Ann.  St  8  4817, 
relating  to  preliminary  proof  and  admission  of 
books  of  entry  in  actions  or  defenses  founded 
on  a  book  account,  has  no  application,  and  the 
books  are  admissible  to  show  the  falsity  of  the 
entries. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  88  1628-1646;  Dec  Dig.  8  876.*] 

6.  Evidence  (8  608*)— Opinion  Evidence- 
Subjects  of  Expert  Testimony. 
Where  books  of  account,  papers,  and  en- 
tries are  voluminous,  intricate,  and  of  such  a 
character  as  to  render  It  difficult  for  the  court 
or  jury  to  arrive  at  a  correct  conclusion,  con- 
sidering the  amounts,  balances,  etc.,  resort  may 


be  had  to  the  aid  of  an  expert  bookkeeper  to 
examine  and  explain  the  meaning  of  entries 
and  the  true  state  of  the  accounts,  when  such 
books  are  in  the  courtroom  and  subject  to  in- 
spection by  the  opposite  party. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8  2311;  Dec  Dig.  8  608.*] 

7.  Interest  (8  12*)— Damages  (^^-Mis- 
appropriations—Interest  as  Damages. 

One  who  misappropriates  funds  is  liable 
for  interest  on  the  amount  from  the  date  of  the 
misappropriation,  and,  where  there  is  no  statu- 
tory provision  for  interest  the  court  can  al- 
low interest  or  its  equivalent  as  damages  for 
the  taking  and  detention  of  the  money. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent.  Dig.  8  23:  Dec.  Dig.  J  12:*  Damages, 
Cent  Dig.  88  185,  186;  Dec  Dig.  67.*] 

8.  Executors  and  Administrators  (8  256*)— 
Claims  — Allowance— Entry  of  Judg- 
ment. 

A  judgment  against  an  administratrix  ren- 
dered on  appeal  from  the  allowance  of  a  claim 
should  be  entered  in  the  district  court  in  com- 
pliance with  Act  April  9,  1903  (Laws  1003,  c. 
181)  8  163,  by  which  the  former  statute  (Mills' 
Ann.  St.  8  4793)  is  repealed. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  88  850-863; 
Dec  Dig.  8  256.*] 

9.  Executors  and  Administrators  (8  267*) 
—Allowance  of  Claims— Costs. 

Under  the  express  provisions  of  Sess.  Laws 
1903,  c.  181,  8  124,  relating  to  the  allowance  of 
claims  against  an  estate,  a  claimant  in  a  pro- 
bate matter  establishing  his  claim  in  the  coun- 
ty court  is  entitled  to  an  allowance  of  his  costs. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  88  920-922; 
Dec  Dig.  8  257.*] 

10.  Executors  and  Administrators  (8  221*) 
— Claims— Evidence—  Sufficiency  . 

Evidence  A  eld  sufficient  to  justify  the  al- 
lowance of  a  claim  by  a  bank  against  an  admin 
istratrix   founded  on   a   misappropriation  of 
money  by  the  deceased,  who  was  the  bank's 
cashier. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  88  901-903%, 
1876;  Dec.  Dig.  8  22L*] 

Appeal  from  District  Court,  Douglas  Coun- 
ty; Louis  W.  Cunningham,  Judge. 

Action  by  the  First  National  Bank  of  Doug- 
las County  against  Mary  E.  Brown,  as  ad- 
ministratrix of  the  estate  of  Edward  P. 
Brown,  deceased.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

8.  H.  Calhoun,  John  R.  Smith,  and  H.  B. 
Woods,  for  appellant  Murray  &  Ingersoll, 
for  appellee. 

HILL,  J.  The  appellee  filed  Its  claim  In  the 
county  court  of  Douglas  county  against  the 
estate  of  Edward  P.  Brown,  deceased.  The 
claim  was  allowed.  The  administratrix  ap- 
pealed to  the  district  court,  where  judgment 
was  again  rendered  against  the  estate  in  the 
sum  of  12,922.43,  from  which  this  appeal  is 
prosecuted. 

The  errors  relied  upon  will  be  considered 
in  the  order  presented. 

The  first  pertains  to  the  alleged  disquali- 
fication of  the  witness  Dobell.  He  was  the 
cashier  of  the  appellee  (a  national  bank), 
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also  one  of  its  stockholders  and  a  member  of 
Its  board  of  directors,  and  for  these  reasons 
it  is  urged  he  was  directly  interested  in  the 
event  thereof,  and  hence  disqualified  under 
general  section  4816,  Mills*  Ann.  St ;  the  par- 
ty defending  being  the  administratrix  of  the 
estate  of  a  deceased  person.  This  section  of 
our  statutes  has  been  passed  upon  repeated- 
ly by  this  court,  as  well  as  the  Court  of  Ap- 
peals, and  it  has  been  uniformly  held  that"  it 
prohibits  a  party  to  the  action,  or  any  per- 
son directly  interested  in  the  event  thereof, 
from  giving  testimony  of  his  own  motion  or 
in  his  own  behalf,  when  the  adverse  party 
sues  or  defends  as  the  administrator  of  a 
deceased  person,  unless  the  testimony  is  ad- 
missible under  one  of  the  exceptions  enum- 
erated in  the  section.  Whitsett  v.  Kershow, 
4  Colo.  419;  Gilham  et  al.  v.  Prench,  6  Colo. 
196;  Palmer  v.  Hanna,  6  Colo.  55;  Levy  v. 
Dwight,  12  Colo.  101,  20  Pac.  12 ;  Rathvon  v. 
White,  16  Colo.  41,  26  Pac.  323;  Temple  v. 
Magruder,  36  Colo.  390,  85  Pac.  832 ;  Copper 
v.  Wood  et  al.,  1  Colo.  App.  101,  27  Pac.  884 ; 
Jones  v.  Henshall,  3  Colo.  App.  448,  34  Pac. 
254;  Williams  v.  Carr,  4  Colo.  App.  363,  36 
Pac.  644;  Rogers  v.  McMillen,  6  Colo.  App. 
14,  39  Pac.  891.  The  latest  expression  upon 
the  subject  appears  to  be  that  in  the  case  of 
Temple  v.  Magruder,  supra,  in  which  this 
court,  speaking  through  Mr.  Justice  Goddard, 
at  page  392  of  36  Colo.,  at  page  832  of  85 
Pac,  said:  "By  the  plain  and  positive  pro- 
vision of  this  statute,  the  appellee  was  incom- 
petent to  testify  in  the  cause  of  his  own  mo- 
tion, and  over  the  objection  of  appellant,  up- 
on any  matter,  or  at  all.  That  this  is  the 
purpose  and  meaning  of  this  statute  is  set- 
tled by  previous  decisions  of  this  court  and 
of  the  Court  of  Appeals." 

The  argument  of  counsel  that,  even  if  the 
witness  was  incompetent,  the  prohibition  does 
not  apply  to  a  portion  of  this  testimony  not 
covered  in  the  exceptions  enumerated  In  the 
statute,  is  not  well  taken.  This  section,  as 
construed  by  former  decisions,  makes  him  in- 
competent to  testify  upon  any  such  matters. 
The  competency  of  the  witness  is  not  affected 
by  the  character  of  the  testimony  which  he 
may  give,  nor  is  it  dependent  upon  circum- 
stances of  this  nature.  Therefore  it  is  clear 
that  if  Mr.  Dobell,  by  virtue  of  being  a  stock- 
holder in  the  appellee  company,  is  a  person 
directly  interested  in  the  event  thereof,  the 
greater  part  of  his  testimony  was  improperly 
received.  The  judgment  was  In  favor  of  the 
bank.  It  increased  its  assets  to  that  extent, 
which  would  increase  the  value  of  the  wit- 
ness* stock  its  proportion.  To  all  intents 
and  purposes,  the  stock  of  the  bank  is  the 
owner  of  its  assets,  and  it  is  useless  to  argue 
that  anything  which  adds  to  the  assets  of 
the  bank  does  not,  in  like  proportion,  add  to 
toe  value  of  the  stock  of  the  bank  and  to 
the  direct  Interest  of  the  stockholder.  In  1 
Greenleaf  on  Evidence  (15th  Ed.)  9  390,  it  is 
said:  "The  true  test  of  the  interest  of  a  wit- 
ness is  that  he  will  either  gain  or  lose  bj 


the  direct  legal  operation  and  effect  of  the 
judgment"  At  common  law  a  stockholder's 
Interest  would  exclude  him  from  becoming  a 
witness  for  the  corporation  generally,  recog- 
nizing the  rule  that  he  was  a  party  Interested 
in  the  result  of  the  action,  although  he  might 
be  a  competent  witness  to  identify  its  books, 
verify  its  records,  etc.  Ryder  v.  Alton  & 
Sangamon  R.  R  Co.,  13  111.  516;  Peake  v. 
Wabash  R.  R.  Co.,  18  111.  88;  1  Philllpps  on 
Evidence,  39. 

Another  reason  why  this  court  should  hold 
that  stockholders  are  directly  interested  is 
upon  account  of  the  construction  given  to  the 
act  by  the  Supreme  Court  of  Illinois,  from 
which  state  ours  appears  to  have  been  taken 
and  is  in  its  exact  language.  The  general 
rule  Is  that  in  adopting  the  statutes  of  an- 
other state  we  adopt  the  construction  thereto- 
fore given  it  by  the  courts  of  that  state.  In 
the  case  of  First  National  Bank  v.  Dunbar, 
19  111.  App.,  in  passing  upon  this  subject  at 
page  561,  that  court  said :  "There  was  no  er- 
ror in  holding  that  the  testimony  of  the  di- 
rectors of  the  bank  was  incompetent  evidence. 
They  were  all  stockholders  and  parties  in  in- 
terest and  defendant  in  error  was  suing  as 
the  administrator  of  a  deceased  person."  In 
the  case  of  Consolidated  Ice  Machine  Co.  v. 
Keifer,  Adm'r,  134  111.  481,  25  N.  E.  799,  10 
L.  R  A.  696,  23  Am.  St  Rep.  688,  on  this 
subject  the  court  said :  "The  brewing  compa- 
ny was  a  corporation,  and  Helm,  being  its 
president  and  a  stockholder  therein,  was  in- 
terested, and  therefore  incompetent  to  tes- 
tify generally  on  behalf  of  the  corporation, 
when  called  adversely  to  the  plaintiff.'*  In 
the  case  of  Albers  Com.  Co.  v.  Sessel,  193 
111.,  at  page  155,  61  N.  E.,  at  page  1075,  the 
court  said :  "We  have  held  that  stockholders 
In  a  corporation  are  interested  within  the 
meaning  of  this  section  of  the  statute,  and 
are  Incompetent  to  testify  against  the  rep- 
resentatives of  a  deceased  party  in  their  own 
behalf." 

For  these  reasons  we  conclude  that  Mr.  Do- 
bell was  a  person  directly  interested  in  the 
result  of  the  action,  and  that  the  court  erred 
in  permitting  his  testimony  to  be  received  ex- 
cept in  so  far  as  It  pertains  to  facts  admissi- 
ble under  any  of  the  exceptions  enumerated 
in  the  section ;  but  the  errors  committed  in 
this  respect  were  without  prejudice  to  the 
appellant 

The  trial  was  to  the  court  and,  entirely 
disregarding  the  incompetent  testimony  of 
the  witness  Dobell,  there  is  sufficient  com- 
petent uncontradicted  evidence  by  the  wit- 
ness Lazear  upon  the  same  points  to  justify 
the  findings  of  the  court  so  far  as  the  facta 
covered  by  the  objectionable  testimony  of  the 
witness  Dobell  are  concerned.  From  our 
examination  of  the  record,  we  find  no  testi- 
mony contradictory  to  that  given  by  Mr.  La- 
sear  (the  national  bank  examiner)  which  was 
the  same  as  and  covered  all  objectionable 
facts  testified  to  by  the  witness  Dobell  We 
do  not  understand  counsel  to  claim  other- 
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wise,  at  least  this  statement  was  made  In 
the  answering  brief,  and  counsel  In  their  re- 
ply have  failed  to  point  out  In  any  respect 
wherein  this  statement  was  incorrect.  In 
such  cases  the  judgment  is  not  subject  to  re- 
versal on  account  of  the  admission  of  such 
erroneous  evidence.  Kilham  et  al.  v.  West- 
ern Bank  &  Safe  Deposit  Co.,  30  Colo.  365, 
70  Pac.  400;  Krippendorf-Dittman  Co.  v. 
Trenoweth  et  al.,  35  Colo.  481,  84  Pac.  805 ; 
Moynahan  v.  Perkins,  36  Colo.  481,  85  Pac. 
1132;  Butler  v.  Phillips,  38  Colo.  378,  88 
Pac.  486;  Chittenden,  Adm'r,  v.  King  Shoe 
Co.,  88  Colo.  187,  88  Pac.  183;  Freeman  v. 
Peterson  et  al.,  45  Colo.  102,  100  Pac.  600. 

Error  is  alleged  in  admitting  the  books  of 
the  bank  as  evidence.  It  is  claimed  that  no 
proper  foundation  had  been  laid,  as  required 
by  section  4817,  Mills'  Ann.  St.  This  section 
relates  to  claims  founded  on  book  accounts, 
etc.,  where  certain  facts  are  sought  to  be  es- 
tablished by  such  entries.  This  Is  not  the 
question  here.  The  testimony  is  that  Mr. 
Brown  was  the  cashier  of  the  bank ;  he  was 
its  chief  executive  officer  and  as  such  had 
entire  control  and  direction  of  its  affairs; 
the  greater  portion  of  the  entries  in  its 
books  offered  in  evidence  were  in  his  hand- 
writing and  were  to  the  effect  that  the  bank 
had  purchased  certain  notes  and  paid  cer- 
tain sums  therefor,  which  were  shown  by 
other  witnesses  to  be  false;  also  other  en- 
tries in  his  handwriting  were  to  the  effect 
that  certain  sums  of  money  disappeared  on 
those  dates  from  the  funds  of  the  bank,  and 
the  same  records  failed  to  show  It  had  been 
returned,  up  to  the  time  of  his  death.  This 
was  testified  to  by  Mr.  Lazear  (the  national 
bank  examiner),  who  was  well  acquainted 
with  Mr.  Brown's  handwriting,  and  we  think, 
when  followed  (as  in  this  case)  by  the  uncon- 
tradicted testimony  of  a  number  of  other 
witnesses  that  no  such  notes  were  purchased 
by  the  bank  or  were  ever  a/nong  its  assets, 
etc.,  that  it  was  properly  admitted  for  the 
purposes  offered;  that  is,  to  show  the  false 
entries,  etc.  In  the  case  of  Bacon  v.  United 
States,  97  Fed.  35,  88  C.  C.  A.  37,  also  in 
Rudd  v.  Robinson,  126  N.  T.  113,  26  N.  E. 
1046,  12  L  R.  A.  473,  22  Am.  St  Rep.  816, 
it  is  held,  in  substance,  that  the  bank's  books 
are  admissible,  without  proof  that  they  were 
properly  kept,  as  evidence  against  one  who 
had  general  control  and  direction  of  the 
bank's  affairs  to  show  knowledge  of  false 
entries,  in  reports,  etc.  The  books  were  in- 
troduced, not  to  establish  their  correctness, 
but.  If  anything,  their  incorrectness,  and  the 
system  then  being  practiced  by  Mr.  Brown 
in  connection  therewith. 

Error  is  alleged  in  permitting  the  witness 
Lazear  to  Interpret  or  explain  to  the  court 
the  various  entries  in  the  books  introduced 
in  evidence.  This  objection  is  disposed  of 
by  the  well-settled  rule  that,  while  books  of 
accounts  and  other  documents  in  writing 
furnish  the  best  evidence  of  what  they  con- 
tain, yet  where  such  books,  records,  papers, 


and  entries  are  voluminous,  intricate,  or  ot 
such  a  character  to  render  it  difficult  for  the 
court  or  Jury  to  arrive  at  a  correct  conclu- 
sion concerning  amounts,  balance,  etc.,  re- 
sort may  be  had  to  the  aid  of  an  expert 
bookkeeper  to  examine  and  explain  the  mean- 
ing of  entries  and  the  true  state  of  the  ac- 
counts when  such  books,  etc.,  are  in  the 
courtroom  subject  to  Inspection  by  the  op- 
posite party.  Guarantee  Co.  v.  Mutual  Bldg. 
&  Loan  Ass'n,  57  111.  App.  254;  Chicago,  etc., 
R.  R.  Co.  v.  Wolcott,  141  Ind.  267,  39  N.  E. 
451,  50  Am.  St.  Rep.  320;  Bartley  v.  State, 
53  Neb.  310,  73  N.  W.  744 ;  Daniels  v.  Fow- 
ler, 123  N.  C.  35,  31  S.  E.  598;  United  States 
v.  Allen  (D.  C.)  47  Fed.  696. 

Counsel  urge  that  it  Is  not  specifically 
shown  whether  the  Interest  allowed  upon 
this  claim  was  for  interest  or  damages  caus- 
ed by  the  misappropriation  of  the  funds  and 
thus  being  kept  out  of  its  use  from  the  time 
It  was  taken  until  the  rendition  of  the  judg- 
ment. They  allege,  If  Interest,  it  could  not 
be  allowed  for  the  period  prior  to  the  date  of 
demand.  Our  statutes  do  not  provide  that  a 
claim  shall  be  in  any  specified  form.  The 
question  Is  Immaterial.  When  a  director  or 
officer  of  a  bank  has  misappropriated  Its 
funds,  he  is  liable  for  Interest  on  the  amount 
from  the  date  of  such  taking  as  damages, 
and  it  has  been  held  in  some  federal  cases 
from  this  state  that  no  statute  is  necessary 
to  authorize  the  allowance  of  such  interest 
by  a  court  of  equity.  In  the  case  of  New 
Dunderberg  Min.  Co.  v.  Old,  97  Fed.  150,  88 
C.  C.  A.  89,  the  court,  in  substance,  held  that, 
where  one  has  wrongfully  converted  the  mon- 
ey or  property  of  another,  interest  on  the 
money  Is  recoverable  from  the  date  of  the 
conversion,  and  it  is  practically  immaterial 
whether  it  Is  allowed  as  Interest  or  damages. 
To  the  same  effect  Is  the  case  of  Cooper  v. 
Hill,  94  Fed.  582,  36  C.  C.  A.  402,  where  it 
was  held,  In  substance,  that,  when  the  di- 
rectors and  officers  of  the  bank  have  misap- 
propriated the  funds,  they  are  liable  for  in 
terest  on  the  amount  from  the  date  of  the 
misappropriation  as  damages,  and  no  stat- 
ute is  necessary  to  authorize  the  allowance 
of  such  interest  by  a  court  of  equity;  also 
that,  when  sued  for  a  breach  of  such  trust, 
such  an  action  is  maintainable  either  at  law 
or  in  equity.  These  are  both  Colorado  cases. 
When  such  interest  is  not  provided  for  by 
statute,  the  courts  of  this  state  have  allowed 
Its  equivalent  in  the  way  of  damages  for  the 
taking  and  detention  of  the  money.  O.  &  6. 
S.  &  R.  Co.  v.  Tabor.  13  Colo.  41,  21  Pac. 
925,  5  L.  R.  A.  236,  16  Am.  St.  Rep.  185; 
Brasher  v.  Holtz,  12  Colo.  201,  20  Pac.  616; 
Perkins  v.  Marrs,  15  Colo.  262,  25  Pac.  16a 

It  Is  claimed  that  the  decree  and  judgment 
entered  by  the  district  court  was  without 
authority  of  law,  In  that  it  does  not  follow 
the  terms  of  section  4793,  Mills'  Ann.  St,  nor 
the  construction  heretofore  given  that  sec- 
tion by  this  court  and  cases  are  cited  where- 
in this  court  has  had  occasion  to  pass  upon 
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this  section.  This  section  was  repealed  by 
an  act  In  relation  to  probate  matters,  etc, 
approved  April  9,  1903  (Laws  1903,  c.  181), 
and  section  163  of  the  latter  act  covers  the 
question  of  procedure  In  such  matters,  which 
seems  to  have  been  substantially  followed. 
We  find  no  prejudicial  error  In  this  respect 

Complaint  Is  made  to  the  findings  that  the 
claimant  be  allowed  his  costs  In  the  county 
court  In  establishing  the  validity  of  this 
claim.  Section  124,  p.  518,  of  the  Session 
Laws  of  1903,  authorizes  this  to  be  done. 

It  is  also  urged  that  the  evidence  is  in- 
sufficient  to  justify  the  allowance  of  the 
claim.  This  position  Is  not  well  taken.  We 
fully  realize  the  conditions  in  which  an  ad- 
ministrator is  placed  In  his  defense  against 
certain  claims,  and,  as  urged  by  counsel,  the 
serious  results  to  follow  In  this  action.  These 
are  unfortunate  conditions,  which,  in  some 
cases,  it  appears  cannot  be  avoided. 

This  action  has  been  tried  twice,  before 
two  different  Judges,  with  the  same  result, 
and  unless  we  entirely  disregard  the  great 
preponderance  of  the  evidence,  and  accept  in 
lieu  thereof  mere  assumptions,  theories,  .and 
conjectures,  we  would  not  be  justified  in 
holding  that  the  evidence  is  Insufficient 

The  Judgment  Is  affirmed. 

Affirmed. 

CAMPBELL,  C.  J.,  and  GABBERT,  J.,  con- 
cur. 


O'REILLY  v.  NOXON. 
(Supreme  Court  of  Colorado.   Dec.  5,  1910.) 


106*)— Reservoir  Sites 
on8  —  conclusive- 


1.  Public  Lands 
—  Lard  Office 
hess. 

A  decision  by  the  Federal  Laud  Department 
on  an  application  for  a  reservoir  site  can  be  re* 
viewed  and  annulled  for  fraud  or  erroneous  ap- 
plication of  the  law,  but  findings  of  fact  are 
conclusive,  the  remedy  for  any  error  therein 
being  by  appeal  from  one  officer  of  the  Depart- 
ment to  another. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  H  301,  802 ;  Dec.  big.  §  106.*] 

2.  Public  Lards  (5  106*)  —  Decisions  bt 
Land  Department— Review. 

Courts  will  not  review  decisions  of  the  Fed- 
eral Land  Department  on  questions  of  evidence, 
nor  as  fo  the  method  of  the  officers  in  reaching 
their  conclusions,  and  unless  all  the  facts,  to- 
gether with  the  findings  thereon,  are  disclosed 
or  enough  undisputed  facts,  proven  before  the 
Department,  are  shown  to  clearly  establish  an 
error  of  law,  and  that  the  complaining  party 
was  thereby  deprived  of  his  substantial  rights, 
the  courts  cannot  bold  that  the  law  was  miscon- 
strued by  the  Department 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  §§  801,  302;  Dec.  Dig.  §  106.*] 

8.  Appeal  and  Error  (|  712*)— Record— Pa- 
pers Filed  on  Appeal. 

Unidentified  maps  filed  with  the  record  on 
appeal  are  no  part  of  the  record,  it  being  es- 
sential that  all  matters  constituting  the  record 
be  bodily  therein  or  incorporated  by  reference 


and  identified  by  the  clerk's  certificate  or  in 
some  other  appropriate  way. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  §  712.*] 

4.  Pleading  (§  8*)— Conclusions. 

A  complaint  alleging  that  maps  relating  to 
an  application  to  the  federal  government  for  a 
reservoir  site,  were  duplicates  of  those  filed  by 
certain  company,  is  insufficient,  as  constituting 
merely  the  pleader's  opinion  concerning  the 
maps. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dec 
Dfe  i  8.*]  ^ 

5.  Corporations  (8  514*)  —  Existence  — 
Pleading— Sufficiency. 

In  a  suit  to  divest  a  right  of  way  for  a 
reservoir  site  granted  by  the  federal  government 
the  legality  of  the  existence  of  the  corporation 
under  which  defendant  claims  was  not  sufficient- 
ly raised  by  alleging  that  uncontradicted  affida- 
vits were  filed  before  the  Department  showing 
that  no  stock  was  subscribed  or  Issued,  the  af- 
fidavits not  being  set  forth,  nor  any  showing  as 
to  when  or  by  whom  they  were  made ;  nor  by 
allegation  that  the  Secretary  after  considering 
the  validity  of  the  corporate  existence,  decided 
that  the  matter  was  not  of  controlling  import- 
ance, the  basis  of  the  Secretary's  review  not  be- 
ing shown. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  2052-2081 ;  Dec  Dig.  |  514.*] 

6.  Waters  and  Water  Courses  (S  27*)— Seg- 
regation—Reservoir  Sites. 

Filing  upon  a  reservoir  site  by  a  company 
and  subsequent  approval  thereof  by  the  Secre- 
tary of  the  Interior,  whether  valid  or  voidable, 
segregated  the  land  from  the  public  domain  for 

Erivate  use,  so  that  no  legal  entry  of  it  could 
e  made  by  another  before  a  judicial,  legislative, 
or  executive  determination  restoring  the  site  to 
the  public  domain. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Watercourses,  Dec  Dig.  |  27.*] 

7.  Waters  and  Water  Courses  (8  27*)— Res- 
ervoir Sites— Rights  of  Entrymen. 

Even  if  rights  of  a  corporation  to  a  reser- 
voir site,  granted  by  the  federal  government 
were  forfeitable  for  failing  to  construct  the 
reservoir  within  the  statutory  period,  it  or  its 
transferee,  had  the  right  of  possession  until  for- 
feiture declared  in  proper  proceedings. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  |  27.*] 

8.  Waters  and  Water  Courses  (§  27*)— Res- 
ervoir SlTE8-3tlGHTS  OF  APPLICANTS. 

If  defendant  chose  to  waive  his  rights  as 
transferee  of  a  reservoir  site  granted  T>y  the 
federal  government  before  the  government  ques- 
tioned such  rights,  the  Secretary  of  the  Interior 
could  grant  his  new  application  for  a  site  em- 
bracing the  old  one  and  other  unappropriated 
bind. 

WEd.  Note.— For  other  oases,  see  Waters  and 
ater  Courses,  Dec  Dig.  §  27.*] 

9.  Waters  and  Water  Courses  (f  27*)— Res- 
ervoir Sites— Applications. 

The  granting  of  a  new  application  for  a 
reservoir  site,  including  an  old  site  granted  by 
the  federal  government,  may  be  considered  an 
extension  of  time  in  which  to  complete  the  work 
under  the  original  grant  where  the  holder  is  in 
possession  and  no  adverse  rights  have  attached, 
though  designated  a  new  application. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  f  27.*] 

10.  Waters  and  Water  Courses  (I  27*)— 
Reservoir  Sites— Approval  of  Applica- 
tion—Nature  of  Transaction. 

Approval  of  a  new  application  for  a  reser- 
voir site  on  public  lands  can  be  regarded  as  a 
relinquishment  of  filing  by  applicant's  transferror 
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and  an  acceptance  by  the  Department  of  a  new 
filing  by  the  applicant  before  intervention  of  any 
adverse  claim. 

 [Ed.  Note.— For  other  cases,  see  Waters  and 

Water  Courses,  Dec.  Dig.  f  27.*] 

En  Banc  Error  to  District  Court,  City 
and  County  of  Denver. 

Action  by  Peter  J.  O'Reilly  against  Frank- 
lin F.  Noxon.  From  a  judgment  sustaining 
a  demurrer  to  an  amended  complaint,  plain* 
tiff  brings  error.  Affirmed. 

Plaintiff  in  error  seeks  to  have  reversed  a 
Judgment  which  sustained  a  demurrer  to  an 
amended  complaint  filed  by  him  In  the  court 
below.  The  suit  was  brought  to  divest  from 
Noxon  the  right  of  way  for  a  reservoir  site 
lying  within  the  South  Platte  Forest  Re- 
serve in  Park  county,  and  vest  the  same  in 
O'Reilly,  on  the  ground  that  through  an  error 
in  law  the  Secretary  of  the  Interior  accepted 
and  approved,  or  caused  to  be  accepted  and 
approved,  an  application  for  the  reservoir 
site  made  by  Noxon,  and  rejected  an  appli- 
cation therefor  made  by  O'Reilly,  when,  In 
the  absence  of  that  error,  he  would  have  ap- 
proved, or  caused  to  be  approved,  O'Reilly's 
application,  and  rejected  Noxon's. 

The  complaint  as  amended,  alleges,  In 
substance,  that  O'Reilly,  on  February  23, 
1898,  made  an  application  for  right  of  way 
for  the  reservoir  site  under  the  provisions 
of  sections  18  to  21,  inclusive,  of  the  act  of 
Congress,  approved  March  8,  1891,  c.  561, 
2G  Stat  1101  (U.  S.  Comp.  St  1901,  p.  1570), 
and  the  same  was  received  by  the  register 
of  the  Land  Office  at  Leadvllle,  filed,  and, 
without  action  thereon,  transmitted  to  the 
Commissioner  of  the  General  Land  Office  at 
Washington  for  consideration  by  the  Depart- 
ment; that  prior  thereto,  on  February  3, 
1898,  Noxon  made  an  insufficient  application 
for  a  substantial  portion  of  the  same  reser- 
voir site;  that  on  June  20th  the  Commission- 
er rejected  both  applications,  for  the  reason 
that  a  prior  application  of  the  Tarryall  Res- 
ervoir St  Ditch  Company,,  for  the  same  site, 
bad  been  approved  February  4,  1893;  that 
both  Noxon  and  O'Reilly  appealed  from  that 
decision  to  the  Secretary  of  the  Interior; 
that  O'Reilly,  "in  support  of  his  appeal,  filed 
affidavits  alleging  and  showing  that  the  Tar- 
ryall Company  had  never  done  anything  in 
or  about  said  reservoir  looking  to  its  con- 
struction or  utilization  save  the  original  loca- 
tion and  survey  thereof;  that  It  had  wholly 
surrendered  and  abandoned  said  location 
since  1895;  and  that  no  stock  of  said  com- 
pany had  ever  been  subscribed  for,  allotted, 
or  Issued;  that  such  showing  and  allegations 
were  not  controverted";  that  Noxon  In  sup- 
port of  his  appeal,  "filed  affidavits  tending  to 
show  that  in  1895  he  had  purchased  all  the 
rights,  franchises,  property  and  effects  of  the 
Tarryall  Company,  and  had  taken  possession 
of  this  reservoir  site  In  February  of  that 
year  with  the  consent  of  the  Tarryall  Com- 
pany; that  In  pursuance  of  said  alleged  pur- 


chase he  had  commenced  preliminary  work 
on  said  reservoir  January  15th,  1898,  and 
that  such  work  and  possession  had  since  con- 
tinued"; that  November  2,  1898,  the  Secre- 
tary found  that  Noxon  was  the  transferee  of 
the  Tarryall  Reservoir  &  Ditch  Company, 
and  that  although  the  latter  company  had 
failed  to  build  Its  reservoir  within  the  five 
years  required  by  the  20th  section  of  the  act 
the  transfer  carried  with  It  whatever  right 
of  way  had  been  acquired  by  the  company 
under  the  Act  and  held  that  Noxon  had  the 
right  "to  file  a  new  map  of  location,  to  op- 
erate only  upon  such  portions  of  the  public 
lands  as  are  free  from  any  claim  or  right 
at  the  date  of  the  approval  of  the  new 
map  of  location,"  and  thereupon  sustained 
the  rejection  of  O'Reilly's  application,  and  in- 
structed the  Commissioner  to  examine  the 
map  submitted  by  Noxon  as  to  Its  conformi- 
ty with  the  regulations  adopted  by  the  De- 
partment to  carry  into  effect  the  act  of  March 
3, 1891,  and  report  upon  it  with  recommenda- 
tions. 

The  complaint  further  alleges  that  upon 
application  of  O'Reilly,  a  review  of  that  de- 
cision was  allowed.  It  then  recites  that 
"September  2,  1899,  the  present  Secretary, 
after  reviewing  the  history  of  the  case  and 
the  previous  rulings  and  decisions,  and  after 
considering  the  validity  of  the  corporate  ex- 
istence of  the  Tarryall  Reservoir  &  Ditch 
Company,  and  of  Mr.  Noxon's  claims  as  its 
transferee,"  made  certain  declarations,  which 
are  set  forth,  to  the  effect  that,  if  the  Tarry- 
all Company  had  and  maintained  a  legal  cor- 
porate existence,  any  rights  it  may  have  ac- 
quired by  the  approval  of  Its  reservoir  site 
were  transferred  by  the  sale  to  Noxon;  and 
if,  on  the  other  hand,  the  company  had  no 
legal  corporate  existence,  and  for  that  rea- 
son could  not  acquire  any  right  under  the  act 
of  March  8,  1891,  by  reason  of  which  the  ap- 
proval of  a  reservoir  site  to  it  was  of  no 
operative  effect,  and  If  such  approval  could 
be  wholly  disregarded  without  a  judicial, 
legislative,  or  executive  declaration  to  that 
effect  it  would,  nevertheless,  leave  Noxon 
as  the  first  applicant  for  the  site;  that  while 
it  will  be  assumed  that  the  Secretary  of  the 
Interior  had  before  him  sufficient  evidence 
of  a  right  to  appropriate  water  upon  the 
part  of  the  Tarryall  Company  at  the  time  of 
the  approval  of  Its  site,  which  right  may 
have  passed  to  Noxon  on  his  purchase,  there 
was  no  showing  that  such  right  of  appropria- 
tion, dependent  as  it  must  be  upon  the  laws 
of  Colorado,  was  an  existing  one  at  the  time 
of  the  filing  of  Noxon's  application.  Direc- 
tions then  follow  to  the  Commissioner  to 
examine  the  application  and  accompanying 
map  submitted  by  Noxon,  to  ascertain  wheth- 
ef  they  were  in  conformity  with  depart- 
mental regulations,  and  Noxon  was  required 
to  make  a  prima  fade  showing  that  be  was 
possessed  of  Buch  a  right  to  appropriate  and 
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divert  waters  as  would  enable  him  to  use  the 
proposed  reservoir  site  for  the  purposes  named 
In  the  statute,  upon  which  questions  O'Reil- 
ly was  to  be  given  an  opportunity  to  be 
heard,  and  the  former  departmental  decision 
was  recalled,  and  this  substituted  in  Its  place. 

The  complaint  also  alleges,  substantially, 
that  Immediately  thereafter,  in  attempted 
compliance  with  that  decision,  Nozon  filed 
with  the  Commissioner  copies  of  certain  maps 
and  statements  "as  filed  in  1891  by  the  Tar- 
ryall  Company,"  and  "by  Nozon  as  his  ap- 
plication of  February  8,  1898,"  which  are 
alleged  to  be  identical;  numerous  affidavits 
and  other  documents  set  forth  in  substance 
only,  and  then  continues,  "that  upon  this 
showing,  and  without  giving  plaintiff  any 
opportunity  to  controvert  the  same,  the  Com- 
missioner promulgated  the  decision  of  the 
Secretary,  *  *  *  and  therein  assumed  and 
declared  that  said  Nozon  had  made  com- 
plete and  satisfactory  showing  of  the  neces- 
sary water  rights ;  that  as  to  the  map  filed 
by  him  February  3,  1898,  the  Commissioner 
said :  'An  ezaminatlon  of  Nozon's  map  shows 
that  the  same  was  not  prepared  in  conform- 
ity with  the  regulations  of  February  20, 
1894,  in  force  at  the  date  of  filing'  "—setting 
forth  the  particulars  wherein  It  failed  to  con- 
form with  the  regulations  in  force,  and  di- 
rected that  if  Nozon  should  prepare  and  file 
a  new  map  to  conform  in  all  respects  with 
the  requirements  of  an  inclosed  circular,  his 
application  be  approved.  It  is  stated  that 
the  circular  Inclosed  by  the  Commissioner 
was  one  embracing  certain  rules  and  regu- 
lations in  the  amended  complaint  set  forth 
as  promulgated  and  published  by  the  depart- 
ment It  then  alleges,  "that  no  new  map  of 
said  location  and  survey  was  made  by  or  in 
behalf  of  said  Nozon  as  required  or  directed 
by  the  Commissioner,  or  at  all,"  and  that 
Nozon  failed  in  every  particular  required  by 
the  regulations  contained  in  the  circular; 
"that,  on  the  contrary,  commencing  October 
5th  and  ending  November  4th,  1899,-  said 
Nozon  caused  a  new  and  Independent  sur- 
vey to  be  made  of  said  reservoir  site,"  much 
greater  In  area  and  capacity  than  that  cov- 
ered by  his  former  application,  and  on 
December  20,  1899,  filed  duplicate  copies 
thereof  properly  prepared,  with  affidavits  and 
certificates,  together  with  the  field  notes,  in 
the  Leadville  Land  Office,  "as  a  new  and 
Independent  application  for  right  of  way  for 
said  last-described  reservoir  site,  under  said 
act  of  Congress";  that  after  certain  correc- 
tions as  required  by  the  Commissioner,  they 
were  finally  submitted  to  him  for  approval. 
It  Is  then  alleged: 

"That  April  27,  1900,  the  Commissioner 
rendered  his  decision  in  the  premises  as 
follows:  'After  reciting  the  history  of  the 
contest  to  the  Secretary's  decision  on  review, 
September  2,  1899,  and  quoting  the  Secre- 
tary's instructions  as  above  set  forth, 
•  *  *  be  proceeds:  On  September  5th  and 
20th  the  attorneys  for  Nozon  filed  evidence 


of  water  right  which  was  considered  In  of- 
fice letter  of  September  27,  1899,  promul- 
gating the  decision  of  the  Department  dated 
September  2,  1899.  The  evidence  mentioned 
included  a  certificate  of  the  county  clerk 
and  recorder  of  Park  county,  Colorado,  that 
the  plat  of  the  Tarryall  Reservoir  &  Ditch 
Company  was  filed  in  his  office  May  19,  1891, 
and  that  the  plat  of  the  Tarryall  Reservoir 
was  filed  by  Franklin  F.  Nozon  on  October 
28,  1898.  Also  an  affidavit  by  the  State 
Engineer  to  the  effect  that  the  Tarryall  Res- 
ervoir &  Ditch  Company  filed  a  plat  of  Its 
reservoir  site  In  his  office  on  August  29, 
1891,  together  with  other  papers  as  required 
by  the  laws  of  Colorado ;  and  that  Franklin 
F.  Nozon  on  October  22,  1898,  filed  in  his 
office  a  plat  of  the  Tarryall  reservoir  site 
and  other  papers,  the  latter  filing  being  iden- 
tical with  the  former,  and  both  complying 
fully  with  all  the  requirements  of  the  statutes 
of  the  state  of  Colorado.  Under  the  Sec- 
retary's decision,  the  only  issue  now  to  be 
determined  is  whether  Nozon  has  such  a 
water  right  as  will  enable  him  to  use  the 
proposed  reservoir  site  for  the  purposes  as 
mentioned  in  the  statute.  As  to  the  require- 
ment that  the  maps  should  be  accompanied 
by  proof  that  the  plans  and  purposes  of  the 
projectors  have  been  regularly  submitted  and 
provided  In  accordance  with  the  local  laws 
and  customs  governing  the  use  of  water  in 
the  state  or  territory  in  which  the  same  is 
located.  This  requirement  is  shown  by  the 
affidavit  and  certificate  of  the  state  officers  to 
have  been  complied  with  In  connection  with 
both  applications  under  which  Nozon  claims. 
The  Department,  in  its  decision  of  January 
13,  1899,  New  Bear  Irrigation  Company  v. 
Roberts  (not  published),  while  adhering  to 
the  uniform  ruling  that  It  will  not  attempt  to 
determine  conflicting  water  rights  or  inter- 
fere with  the  control  of  water,  holds  that  the 
question  as  to  whether  the  appellant  can 
use  the  water  without  seriously  Impairing  or 
defeating  the  vested  rights  of  others  must  be 
definitely  settled  before  approving  the  right 
of  way.  O'Reilly's  application,  filed  Febru- 
ary 25, 1898,  is  based  on  notice  of  water  ap- 
propriation filed  for  record  in  the  office  of 
the  county  clerk  and  recorder  February  21, 
and  in  the  office  of  the  State  Engineer  Feb- 
ruary 23,  1898.  His  application,  as  has  been 
previously  held,  conferred  no  rights  upon  him 
in  the  absence  of  judicial  or  legislative  for- 
feiture of  the  grant  of  the  Tarryall  Reservoir 
&  Ditch  Company  by  the  approval  of  its  map 
on  February  4,  1893.  The  mere  filing  of  no- 
tice of  water  appropriation  forms  but  one  of 
a  series  of  acts,  which,  taken  together,  per- 
fects the  right  of  the  water ;  the  subsequent 
acts  of  diligently  pursuing  the  work  of  con- 
struction, and  the  actual  diversion  of  the  wa- 
ter to  a  beneficial  use,  has  not,  and  could  not, 
be  carried  out  by  O'Reilly,  as  the  proposed 
reservoir  is  within  the  South  Platte  Forest 
Reserve,  and  work  could  not  be  prosecuted 
thereon  without  the  permission  of  the  Secre- 
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tary  of  the  Interior,  which  permission  could 
not  be  granted  until  after  the  lawful  declara- 
tion of  forfeiture  of  the  approved  rights  of 
the  Tarryall  Company.  Noxon  claims  as 
transferee  under  the  approved  application  of 
the  Tarryall  Reservoir  ft  Ditch  Company, 
which  conferred  upon  him  the  right  to  go  up- 
on the  land  and  commence  work,  as  he  did, 
according  to  the  evidence  submitted,  In  Jan- 
uary, 1888;  and  also  under  his  individual  ap- 
plication which  the  department,  in  its  deci- 
sion, held  he  had  a  right  to  file.  Both  appli- 
cations are  accompanied  by  proof  that  the 
plans  and  purposes  of  the  projectors  have 
been  regularly  submitted  and  approved  In  ac- 
cordance with  the  local  laws  or  customs  gov- 
erning the  use  of  water  in  the  state  or  terri- 
tory in  which  the  same  Is  located.'  It  must 
be  held,  therefore,  that  Noxon  has  shown  a 
prima  fade  right  to  water,  and  that  O'Reilly 
has  failed  to  show  any  vested  right  that 
will  be  impaired  or  defeated  by  the  approval 
of  the  former's  application.  The  map  and 
field  notes  submitted  by  Noxon  (December  20, 
189©).  are  herewith  returned  for  the  correc- 
tion of  certain  minor  errors  or  omissions  not- 
ed In  pencil  on  the  papers.  Noxon  will  be 
allowed  a  reasonable  time  in  which  to  make 
the  necessary  correction  and  reflle  the  pa- 
pers, when,  If  no  further  person  appears,  they 
will  be  submitted  to  the  Honorable  Secretary 
for  approval,  in  the  event  of  which  O'Reilly's 
application  will  stand  rejected  in  accordance 
with  departmental  decision  of  September  2, 
1899." 

From  this  decision  O'Reilly  appealed  to  the 
Secretary,  and,  upon  leave,  filed  two  addi- 
tional affidavits  in  the  cause :  One,  by  John 
E.  Field,  to  the  effect  that  be  had  made  a  per- 
sonal examination  of  the  records  of  the  office 
of  the  State  Engineer  of  Colorado  with  ref- 
erence to  the  Tarryall  Reservoir  site  as  filed 
by  the  Tarryall  Reservoir  ft  Ditch  Compa- 
ny; "that  from  such  examination  he  declares 
the  fact  to  be  that  May  18,  1891,  there  was 
filed  in  said  office  by  said  company  a  map  of 
a  reservoir  site  and  a  certificate  for  a  reser- 
voir right  of  way  and  water  under .  section 
2265,  Mills'  Ann.  St,  on  the  Tarryall  creek, 
in  township  11  S.,  range  72  W.,  in  Park  coun- 
ty, Colo. ;  that  August  29,  1891,  another  map 
was  filed  by  said  company  of  a  reservoir 
site  In  said  township;  that  It  was  not  accom- 
panied by,  nor  was  there  ever  filed,  any  state- 
ment or  certificates  under  section  2265;  but 
upon  this  map  was  a  statement  by  Mr.  Anils, 
chief  engineer  of  the  company,  as  follows: 
This  map  is  filed  as  a  map  of  an  amended 
and  final  location  of  survey  amendatory  to 
the  one  filed  in  the  State  Engineer's  office 
May  18,  1891."'  The  other,  by  Addison,  J. 
McCune,  who  was  then,  and  had  been  since 
April  10,  1899,  State  Engineer,  and  who  had 
made,  at  the  request  of  Noxon,  affidavits  rel- 
ative to  the  Tarryall  Reservoir  site  and  the 
water  rights  thereof  as  claimed  by  Noxon, 
which  Is  to  the  effect  that  of  his  own  knowl- 
edge he  knows  nothing  of  the  regularity  or 


validity  of  the  transfer  by  the  Tarryall  Res- 
ervoir ft  Ditch  Company  to  Noxon  of  the  res- 
ervoir site  in  question,  and  in  other  respects 
substantially  confirms  the  Field  affidavit. 

March  8,  1901,  the  Secretary  rendered  his 
final  decision,  which  Is  set  forth  in  the  com- 
plaint, affirming  the  decision  of  the  Commis- 
sioner, approving  the  map  and  application  of 
Noxon,  and  rejecting  the  map  and  applica- 
tion of  O'Reilly.  Reference  will  be  herein- 
after made  to  other  matters  pertaining  to 
the  complaint 

The  demurrer  Interposed  was  upon  two 
grounds:  First  that  the  court  bad  no  ju- 
risdiction to  review  the  judgment  of  the  Sec- 
retary of  the  Interior  under  the  laws  and 
facts  as  set  forth  In  the  complaint;  and, 
second,  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

Henry  B.  O'Reilly,  for  plaintiff  in  error. 
B.  O.  Stimson  and  C.  W.  Waterman  (P.  M. 
Brereton,  of  counsel),  for  defendant  In  error. 

WHITE,  J.  (after  stating  the  facts  as 
above).  We  will  assume,  but  not  decide,  as 
the  question  is  not  presented,  that  the  ap- 
proving of  a  right  of  way  for  a  reservoir  site 
stands  upon  the  same  basis,  so  far  as  the 
powers  of  the  courts  to  review  the  same  are 
concerned,  as  does  the  issuing  of  a  patent  by 
the  government  and  that  our  district  courts 
have  jurisdiction  thereof;  and  upon  that 
presumption  will  proceed  to  determine  the 
case. 

The  officers  of  the  Land  Department  are  ' 
specially  designated  by  law  to  receive,  con- 
sider and  pass  upon  proofs  presented  with 
respect  to  the  matters  here  involved.  If 
they  err  In  the  construction  of  the  law  appli- 
cable to  the  facts  of  the  case,  or  if  their  de- 
cision is  brought  about  by  fraud,  their  find- 
ings may  be  reviewed  and  annulled  by  the 
courts,  in  a  proper  case,  but  their  findings 
and  conclusions  as  to  matters  of  fact  are  con- 
clusive, and  if  they  err  in  that  respect  the 
remedy  Is  by  appeal  from  one  officer  to  an- 
other of  the  Department 

In  Johnson  v.  Towsley,  IS  Wall.  72,  20  L. 
Ed.  485,  it  is  declared  that  "courts  of  equi- 
ty, both  in  England  and  this  country,  have 
always  had  the  power  in  certain  classes  of 
cases,  to  inquire  into,  and  correct  injustice 
and  wrong,  in  both  judicial  and  executive 
action,  founded  in  fraud,  mistake,  or  other 
special  ground  of  equity,  when  private  rights 
are  Invaded,"  and  it  Is  there  held  that  after 
title  of  land  has  passed  from  the  government 
to  Individuals,  and  the  question  has  become 
one  of  private  right  the  jurisdiction  of  courts 
of  equity  may  be  invoked  to  ascertain  if  the 
patentee  does  not  hold  in  trust  for  other  par- 
ties, and  if  it  Is  found  that  by  an  erroneous 
application  of  the  law  the  patent  should  have 
been  issued  to  another,  the  court  will  cor- 
rect the  mistake. 

In  Moore  v.  Robblns,  96  U.  S.  530,  24  L. 
Ed.  848,  the  declaration  of  that  court  is  that 
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equity  will  Interfere  when  it  is  clear  that 
such  officers  have  by  a  mistake  of  law  given 
to  one  man  the  land  which  on  the  undisputed 
facts  belongs  to  another.  In  Marquez  v.  Fria- 
ble, 101  U.  S.  473,  25  L.  Ed.  800,  in  consider- 
ing the  language  of  the  Moore-Robblns  Case, 
it  is  declared  that  "this  means,  and  it  is  a 
sound  principle,  that  where  there  Is  a  mixed 
question  of  law  and  of  fact,  and  the  court 
cannot  so  separate  it  as  to  see  clearly  where 
the  mistake  of  law  is,  the  decision  of  the 
tribunal  to  which  the  law  has  confided  the 
matter  is  conclusive." 

The  courts  will  not  review  the  decisions  of 
the  Land  Department  on  questions  of  evi- 
dence, nor  as  to  the  method  of  the  officers 
thereof  in  arriving  at  their  conclusions. 
Unless  the  facts,  and  all  the  facts,  together 
with  the  findings  upon  such  facts,  are  dis- 
closed, or  enough  undisputed  facts  are  pre- 
sented, which  were  proven  before  the  Depart- 
ment to  clearly  establish  that  an  error  of 
law  was  committed,  and  that  the  party  com- 
plaining was  thereby  deprived  of  his  sub- 
stantial rights,  courts  cannot  hold  that  the 
law  was  misconstrued  by  the  officers  of  the 
Department.  Durango,  etc,  Co.  v.  Evans,  80 
Fed.  425,  25  C.  a  A.  523-529. 

The  defendant  contends,  that  the  complaint 
falls  short  in  these  essential  requirements. 
He  asserts  that,  "not  a  single  map  or  draw- 
ing of  any  kind  was  incorporated  in  the  com* 
plaint."  Certainly  if  that  Is  true,  it  ren- 
ders the  complaint  vulnerable  to  the  objec- 
tion urged.  It  appears  in  the  bill  of  excep- 
*  tions  that  at  the  hearing  upon  the  demurrer, 
and  before  the  judgment  thereon,  leave  was 
granted  to  plaintiff  to  amend  his  amended 
complaint  by  adding  to,  and  incorporating 
therein,  "paragraphs  to  be  numbered  14%, 
23%,  and  37%,  thereby  making  the  maps, 
certificate,  affidavit  and  other  data  therein 
parts  of  said  complaint"  While  the  maps 
are  not  bodily  within  the  complaint,  nor  in 
the  record  as  here  presented  under  the  cer- 
tificate of  the  clerk  of  the  district  court,  cer- 
tain maps  said  to  be  the  maps  of  O'Reilly 
filed  February  25,  1898,  of  Noxon  filed  re- 
spectively February  3,  1898,  and  December 
20,  1899,  were  lodged  with  the  clerk  of  this 
court  at  the  time  of  filing  the  record  herein, 
and  plaintiff  contends  that  thereby  they  be- 
came and  are  a  part  of  the  record.  We  can- 
not concur  in  this  view.  The  means  of  iden- 
tification are  wholly  lacking.  It  is  essential 
that  all  matters  constituting  the  record  be 
bodily  therein,  or,  at  least,  brought  therein 
by  reference,  and  so  Identified  by  the  clerk's 
certificate  thereon  or  in  some  other  appro- 
priate way.  Without  such  means  of  Identifi- 
cation, maps,  instruments,  matters  and  things 
that  were  never  before  the  trial  court  might 
be  interpolated  into  the  record  here.  Fur- 
thermore, plaintiff  has  wholly  failed  to  make 
any  attempt  to  bring  into  the  record  the 
maps,  application  and  field  notes  of  the  Tar- 
ry all.  Reservoir  &  Ditch  Company,  except 
solely  by  alleging  that  the  maps  and  data 


thereon  as  filed  by  Noxon  February  8,  1898, 
were  duplicates  of  those  filed  by  the  Tarry- 
all  Company.  Such  allegations  are  insuffi- 
cient They  constitute  only  the  opinion  of 
the  pleader  with  reference  to  such  maps. 
Some  affidavits  are  set  forth  in  full  In  the 
complaint;  others  in  substance  only.  The 
words  "alleging,"  "showing,"  and  "tending  to 
show"  are  used  as  a  summary  and  a  conclu- 
sion of  the  pleader  of  what  the  undisclosed 
evidence  established.  In  one  place  it  is  al- 
leged, "that  on  November  2,  1898,  the  then 
Secretary  rendered  his  decision  upon  Noxon's 
appeal  wherein  he  declared,  among  other 
things,"  followed  by  what  purports  to  be  a 
synopsis  of  the  Secretary's  decision.  What 
the  "other  things"  were  which  the  Secretary 
declared,  Is  in  nowise  disclosed. 

Plaintiff  contends  that  the  Tarryall  Res- 
ervoir ft  Ditch  Company  never  had  a  legal 
existence,  as,  he  alleges,  no  stock  thereof  was 
ever  subscribed  for,  issued,  or  allotted;  that 
it  was  Incapable  of  becoming  vested  with 
any  title  or  franchise  or  of  transferring  the 
same,  and  even  if  it  were  a  legal  entity,  It 
forfeited  all  Its  rights  by  its  failure  to  con- 
struct its  reservoir  within  the  time  limited 
by  the  act,  and,  therefore,  Noxon  acquired 
nothing  as  the  transferee  of  that  company. 
If  the  legality  of  the  corporation  could  be  in- 
quired into  in  this  character  of  a  case,  the 
complaint  before  us  in  no  wise  presents  the 
matter.  The  allegation  In  that  respect  Is, 
that  O'Reilly  "filed  affidavits  alleging  and 
showing  that  *  •  •  no  stock  of  said  com- 
pany had  ever  been  subscribed  for,  allotted 
or  issued;  that  such  showing  and  allega- 
tions were  not  controverted."  The  affidavits 
themselves,  or  when  or  by  whom  made,  are 
not  set  forth. 

Further.  It  Is  recited  that  the  Secretary, 
"after  reviewing  the  history  of  the  case  and 
the  previous  rulings  and  decisions,  and  after 
considering  the  validity  of  the  corporate  ex- 
istence of  the  Tarryall  Reservoir  ft  Ditch 
Company,  and  of  Mr.  Noxon's  claims  as  its 
transferee,  declared :  This  matter  is  not,  how- 
ever, of  controlling  importance  as  between 
O'Reilly  and  Noxon,  because,  in  either  event, 
Noxon  has  the  advantage' "—but  it  falls 
to  disclose  of  what  the  Secretary's  review 
consisted,  or  how  he  considered  the  validity 
of  the  corporate  existence  of  the  company, 
or  what  conclusion  he  reached  thereon.  For 
aught  that  appears  the  Secretary  may  have 
found  that  the  affidavits  were  wholly  In- 
sufficient, that  the  corporation  was  a  legal 
entity  and  had  forfeited  no  rights. 

We  could  very  properly  end  this  controver- 
sy without  further  comment,  but  believing, 
as  we  do,  that  the  Secretary's  decision,  upon 
the  facts  presented  by  this  record,  was  sound 
in  law,  we  are  constrained  to  so  hold.  Mills' 
Ann.  St  1 2265,  provided,  among  other  things, 
a  method  of  preparing  maps  and  declara- 
tory statements  concerning  applications  for 
reservoir  sites.  The  contention  of  plaintiff 
is  that  the  assignment  of  the  Tarryall  Reser- 


Digitized  by  Google 


Cola) 


EMPIRE  RANCH  A  CATTLE  CO.  v.  LANNING 


491 


voir  &  Ditch  Company  of  its  rights  to  Nox- 
on  was  of  no  effect,  and  that  Noxon's  filing 
of  December  20,  1899,  was  subsequent  to 
O'Rellley's,  and,  therefore,  conferred  no 
rights  upon  Noxon;  and  as  the  maps  and 
statement  filed  by  Noxon  February  3,  1898, 
were  not  in  conformity  with  the  require- 
ments of  the  statute,  while  the  map  and 
statement  filed  by  O'Reilly  February  25, 1898, 
were  In  conformity  therewith,  no  vested 
rights  accrued  to  Noxon  under  either  of  his 
filings  or  the  assignment;  whereas,  vested 
rights  did  accrue  to  O'Reilly  under  his  fil- 
ings, notwithstanding  this  court,  in  Lamar 
Canal  Co.  v.  Amity  L.  &  I.  Co.,  26  Colo.  370, 
58  Pac.  600,  77  Am.  St.  Rep.  261,  on  July 
17,  1899,  held  said  statute  unconstitutional 
and  void. 

Plaintiff's  contention  is  not  well  based.  He 
assumes  that  which  the  record  does  not  dis- 
close, to  wit,  that  he  initiated  rights  under 
section  2265,  supra,  or  at  all.  The.  filing  up- 
on the  site  by  the  Tarryall  Company,  and 
the  subsequent  approval  of  such  filing  by  the 
Secretary,  whether  valid  or  voidable,  segre- 
gated the  land  from  the  public  domain,  and 
appropriated  it  to  private  use,  so  that  no 
legal  entry  of  it  could  be  made  by  O'Reilly 
or  by  any  other  applicant,  until  there  was  a 
determination,  either  judicial,  legislative,  or 
executive,  annulling  such  approval  and  re- 
storing the  site  to  the  public  domain. 

In  James  v.  Germania  Iron  Co.,  107  Fed. 
597,  603,  46  C.  C.  A.  476,  It  is  held  that  the 
entry  of  public  land  under  the  laws  of  the 
United  States,  whether  legal  or  illegal,  seg- 
regates it  from  the  public  domain,  appropri- 
ates It  to  private  use,  and  withdraws  it  from 
subsequent  entry  or  acquisition  until  the 
prior  entry  is  officially  canceled  and  remov- 
ed. Many  cases  are  therein  cited  substan- 
tiating the  rule.  Analogous  In  principle  is 
Gurney  v.  Brown,  32  Colo.  472,  77  Pac.  357, 
which  was  carried  to,  and  affirmed  by,  the 
United  States  Supreme  Court  in  Brown  v. 
Gurney,  201  U.  S.  184,  26  Sup.  Ct  509,  50  L. 
Ed.  717.  In  accepting  and  approving  the  ap- 
plication of  the  Tarryall  Company,  the  De- 
partment necessarily  held  upon  the  record 
before  it,  that  the  company  had  a  legal  ex- 
istence; that  it  had  complied  with  the  laws 
and  customs  regarding  the  construction  and 
location  of  reservoirs  and  the  appropriation 
and  priority  of  water  rights  therefor.  This 
would  necessarily  stand  until  otherwise  prop- 
erly adjudicated.  O'Reilly's  application, 
therefore,  vested  no  rights  in  him  in  the  ab- 
sence of  a  previous  judicial,  legislative  or  ex- 
ecutive forfeiture  of  the  grant  to  the  Tarry- 
all Company. 

If  the  rights  acquired  by  the  Tarryall  Com- 
pany under  the  approval  of  Its  reservoir  site 
were  subject  to  forfeiture  by  its  failure  to 
construct  the  reservoir  within  the  period  of 
five  years  fixed  by  law,  it,  or  its  transferee, 
nevertheless,  had  the  right  of'  possession 


thereunder  until  such  forfeiture' Is  declared 
in  a  proper  proceeding.  The  approval  of  the 
company's  application  was,  in  effect,  the  sov- 
ereign saying  to  all,  such  company  has  an  ap- 
parent right  to  the  premises  described, 
which  must  be  recognized  and  respected  un- 
til the  sovereign  in  some  proper  procedure 
inquires  into  its  validity.  It  may  be,  when 
the  inquiry  is  made,  the  apparent  right  be- 
comes, in  reality,  no  right  at  all,  but,  until 
such  inquiry  and  determination,  the  appar- 
ent right  must  be  respected.  Whatever  rights 
the  company  possessed  were  transferred  to 
Noxon,  and  under  such  transfer  he  went  in- 
to possession  of  the  reservoir  site  in  Jan- 
uary, 1898,  and  commenced  work  thereon, 
continuing  the  same  through  the  pendency  of 
this  controversy  before  the  Department  Un- 
der such  circumstances,  if  Noxon  chose  to 
waive  his  rights,  or  apparent  rights,  under 
the  approval  of  the  site  to  the  company  and 
before  the  sovereign  had  questioned  such 
rights,  and  to  ask  that  a  site  embracing  the 
same  and  other  unappropriated  land  be  ap- 
proved to  him  upon  a  new  application  pre- 
sented In  his  own  name,  the  authority  of  the 
Secretary  of  the  Interior  to  grant  it  was  cer- 
tainly ample.  Moreover,  it  could  very  prop- 
erly, under  the  circumstances  of  this  case, 
be  considered  an  extension  of  time  In  which 
to  complete  the  work.  The  transferee  of  the 
company  was  then  in  possession,  prosecuting 
the  work  and  no  other  rights  had  attached. 
Though  it  is  designated  a  new  application, 
the  name  applied  does  not  necessarily  deter- 
mine the  character  of  the  Instrument.  Fur- 
thermore, the  transaction  could  be  properly 
held,  in  effect,  the  relinquishment  of  the  fil- 
ing by  the  Tarryall  Company  and  Its  trans- 
feree, and  the  acceptance  by  the  Depart- 
ment of  a  new  filing  by  Noxon  before  the 
intervention  of  any  adverse  claim. 

We  think  the  conclusion  of  the  Depart- 
ment, that  O'Reilly  had  failed  to  show  any 
vested  rights  that  would  be  impaired  qr  de- 
feated by  the  approval  of  Noxon's  applica- 
tion, was  just  and  right,  and  as  to  whether 
Noxon  had  fully  compiled  with  all  the  re- 
quirements of  the  law  and  the  rules  and  reg- 
ulations of  the  Department,  we  have  no  con- 
cern. Unless  the  rights  of  others  were  af- 
fected, the  matter  is  exclusively  between 
Noxon  and  the  sovereign.  The  Judgment  Is 
therefore  affirmed. 

Judgment  affirmed. 


EMPIRE  RANCH  &  CATTLE  CO.  v. 
LANNING. 

(Supreme  Court  of  Colorado.    Feb.  6,  1911.) 

1.  Taxation  (§  800*)— Tax  Deeds— Suit  to 
Vacate— Ten  deb. 

A  suit  may  be  maintained  by  the  legal 
owner  of  land  to  quiet  title  as  against  an  al- 
leged invalid  tax  deed,  without  tendering  taxes 
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paid  by  defendant,  with  accrued  interest  and 
penalties. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  1686;  Dec  Dig.  |  800.*] 

2.  Taxation  (|  800*)— Tax  Titles— Suit  to 
Quiet  Title— Tender— Waives. 

A  tender  of  subsequent  tax  payments  made 
by  the  holder  of  a  tax  deed  if  necessary  as  a 
condition  precedent  to  a  suit  to  quiet  title  as 
atjainst  such  deed  was  waived  by  defendant 
pleading  a  superior  title,  showing  that  the 
tender  would  have  been  futile. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  |  1586;  Dec.  Dig.  §  800.*] 

8.  Quieting  Title  (|  54*)— Taxation— Va- 
cation or  Tax  Deed— Costs. 

Civ.  Code,  §  256,  provides  that  where  de- 
fendant in  a  suit  to  quiet  title  disclaims  in 
bis  answer  any  interest  or  estate  in  the  prop- 
erty, or  suffers  judgment  without  answer,  plain- 
tiff ahall  not  recover  costs.  Held  that  where 
defendant  in  a  suit  to  quiet  title  against  de- 
fendant's alleged  tax  deed  set  up  title  in  him- 
self under  the  deed  and  litigated  every  ques- 
tion in  the  case  unsuccessfully,  costs  were 
properly  taxed  against  him. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  f  105;  Dec.  Dig.  5  54.*] 

4.  Taxation.  (§  800*)— Tax  Deeds— Vacation 
—Issues. 

In  a  suit  to  quiet  title  against  a  tax  deed, 
plaintiff  was  entitled  to  introduce  proof  that  a 
sale  of  the  property  was  actually  made  on  the 
first  day  of  the  general  tax  sales  for  the  years 
in  question  in  the  county  to  overcome  recitals 
in  the  deed  to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  1604;  Dec.  Dig.  §  809.*] 

5.  Tbial  (5  84*)— Objections  to  Evidence- 
Sufficiency. 

An  objection  that  evidence  offered  was  not 
the  best  evidence  was  insufficient  to  present 
the  question  whether  it  was  witbin  the  issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent, 
Dig.  |  218;  Dec  Dig.  |  84.*] 

6.  Evidence  (|  175*)— Best  and  Secondabt 
Evidence— Recobd. 

In  a  suit  to  vacate  certain  tax  deeds,  plain- 
tiff was  not  required  to  introduce  certified  tran- 
scripts from  the  records  of  the  tax  sales  as 
the  best  evidence,  but  could  introduce  the  rec- 
ords themselves.  : 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  665;  Dec  Dig.  f  175.*] 

7.  Taxation  (f  734*)— Tax  Sales— Sales  to 
County. 

Where  land  was  struck  off  to  the  county 
for  delinquent  taxes  contrary  to  the  recitals  in 
the  deeds  executed  to  defendant  as  individual 
purchaser  on  the  first  day  of  the  general  tax 
sales,  the  deeds  were  absolutely  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  1470;  Dec  Dig.  §  784.*] 

8.  Taxation  (|  814*)— Tax  Deeds— Vacation 
—Refund. 

Where  tax  deeds  are  set  aside  for  inva- 
lidity, the  owner  of  the  land  is  only  required 
to  repay  taxes  legally  assessed  against  the 
land,  together  with  interest  and  penalties  paid 
by  the  holder  of  the  tax  title. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  1612;  Dec.  Dig.  J  814.*] 

Appeal  from  District  Court,  Yuma  County ; 
E.  E.  Armour,  Judge. 

Action  by  W.  H.  Lanning  against  the  Em- 
pire Ranch  &  Cattle  Company.  Judgment 


for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

R.  H.  Gllmore,  for  appellant  John  Fl 
Mall,  for  appellee. 

BAILEY,  J.  Plaintiff  in  possession  brought 
suit  under  section  255  of  the  Civil  Code, 
to  quiet  title  to  the  land  In  dispute,  4»H'"»<"g 
to  be  the  owner  in  fee.  The  defendant  sets 
up  and  relies  upon  an  alleged  tax  title,  as 
being  paramount  and  superior  to  that  claim- 
ed by  plaintiff.  Judgment  was  for  the  plain- 
tiff, holding  defendant's  tax  deeds  void  and 
quieting  title  in  plaintiff,  on  payment  of  all 
tax  outlays  by  defendant  with  accrued  in- 
terest and  penalties.  To  review  that  Judg- 
ment defendant  brings  the  case  here  on  ap- 
peal. 

The  first  point  Is  that  without  tender 
of  taxes  lawfully  assessed  against  the  land 
in  question,  and  paid  by  defendant  with 
statutory  Interest  and  penalties  added,  the 
suit  cannot  be  maintained.  This  question  Is 
already,  at  least  In  effect  if  not  directly,  and 
certainly  in  principle,  settled  contrary  to  de- 
fendant's contention.  Morris  v.  St.  Txrals 
Nat  Bank,  17  Colo.  231,  29  Pac.  802;  Charl- 
ton v.  Kelly,  24  Colo.  278,  60  Pac  1042; 
Pueblo  Realty  Co.  v.  Tate,  82  Colo.  67,  75 
Pac  402;  Elder  v.  Chaffee  County,  83  Colo. 
475,  81  Pac  244;  and  Whitehead  v.  Callahan, 
44  Colo.  896,  99  Pac  57. 

In  Whitehead  v.  Callahan,  supra,  this 
court  speaking  through  Mr.  Justice  Campbell, 
to  this  point  said: 

"There  was  no  tender  by  plaintiff  to  de- 
fendant before  suit  brought  or  any  deposit 
made  in  court  to  cover  the  amount  of  taxes 
which  defendant  had  paid  upon  the  lands  in 
question  during  his  occupancy,  and  the  in- 
terest and  penalties  to  which,  under  the  law, 
he  was  entitled.  Because  of  the  failure  in 
this  respect,  defendant  says  the  action  can- 
not be  maintained.  There  Is  no  law  of  this 
state  which  requires  any  such  tender.  While 
plaintiff  may  have  known  of  defendant's 
claim  under  the  tax  deed,  nothing  is  said 
in  the  complaint  about  it  and  for  the  first 
time  In  the  answer  such  Issue  was  tendered. 
The  law  bearing  upon  this  subject  is  found 
in  2  Mills'  Ann.  St  |  3904.  It  provides 
that  in  a  suit  brought  for  the  recovery  of 
lands  sold  for  taxes,  when  the  recovery  is 
effected,  in  all  cases  all  taxes  paid  after  the 
sale  thereof  by  the  purchaser,  with  interest 
thereon,  shall  be  ascertained  by  the  Jury 
trying  the  action  for  the  recovery,  and  paid 
by  the  person  recovering  the  same  before  he 
shall  obtain  possession.  In  Charlton  v.  Kel- 
ly, 24  Colo.  273  [50  Pac  1042],  it  was  held 
that  the  court  In  Its  decree  or  Judgment 
should  enforce  the  provisions  of  this  section 
and,  by  implication  at  least  it  was  recognis- 
ed that  the  one  who  sues  to  recover  is  not 
obliged  in  advance  to  make  a  tender  of  tax- 
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e«.  In  other  jurisdictions  under  similar  stat- 
utes like  decisions  are  made.  West  v.  Cam- 
eron, 39  Kan.  736  [18  Pac.  894]." 

It  Is  objected  that  the  decision  In  White- 
head v.  Callahan,  supra,  Is  not  pertinent,  be- 
cause that  was  In  ejectment,  a  law  action, 
while  the  case  at  bar  Is  In  equity.  It  may 
be  admitted  that  this  distinction,  though  not 
recognised  by  the  Code,  as  to  the  nature  of 
the  two  actions  exists,  still  In  effect  the  cases 
are  precisely  alike.  They  Involve  a  consid- 
eration and  determination  of  exactly  the 
same  question.  The  sole  difference  lies  In 
the  position  of  the  respective  plaintiffs.  In 
the  law  case  the  plaintiff,  out  of  possession, 
but  claiming  the  fee,  seeks  to  get  possession 
as  against  one  already  In,  claiming  under 
tax  deed.  While  in  the  other,  the  plaintiff, 
In  possession,  claiming  to  be  the  owner,  seeks 
to  retain  that  possession,  and  have  his  title 
quieted,  as  against  one  out  of  possession  but 
claiming  by  tax  deed.  The  controlling  factor 
in  each  case  Is  the  validity  of  the  tax  title. 
Under  our  statute  and  practice,  in  either 
action,  whether  In  ejectment  or.  to  quiet 
title,  full  protection  Is  afforded  the  defend- 
ant for  his  outlay  before  plaintiff  can  get 
relief.  On  principle,  therefore,  the  rule  In 
both  cases  as  to  tender  must  be  the  same. 
The  difference  between  the  two  actions  is 
of  form  only,  and  we  are  no  longer  slaves 
to  mere  form. 

Beside,  If  a  tender  had  been  necessary, 
the  right  to  have  It  made  was  waived  by 
the  defendant  when  he  answered  over  and 
set  up  a  claim  of  superior  title,  thus  demon- 
strating that  a  tender  would  have  been  fu- 
tile. Gould  v.  Stanton,  54  Wash.  863,  103 
Pac.  459;  Bender  v.  Bean,  52  Ark.  132,  12 
8.  W.  180,  241;  Gill  v.  Newell  et  aL,  13 
Minn.  462  (Gil.  430);  Brown  v.  Eaton,  21 
Minn.  409;  Brock  et  al.  v.  Hldy  et  al.,  13 
Ohio  St  806;  White  v.  Dobson,  17  Grat 
(Va.)  262;  Hunter  v.  Daniel,  4  Hare,  420; 
Hunt  on  Tender,  5  26.  So  that  under  the 
facts  and  pleadings  now  before  us  no  tender 
was  necessary. 

The  defendant  next  complains  .that  it  was 
put  to  the  costs  of  the  case.  As  already 
suggested,  the  answer  set  up  paramount 
title.  The  matter  was  contested  at  every 
point  and  the  defendant  lost  Why  then 
should  it  not  pay  costs?  There  are  no  facts 
here  which  exclude  the  application  of  the 
usual  rule,  that  In  contested  cases  the  costs 
follow  the  judgment.  Had  the  defendant 
disclaimed  title  under  the  statute,  and  set 
up  Its  outlays  on  account  of  taxes  legally  as- 
sessed, which  should  have  been  paid  by  the 
plaintiff,  and  asked  for  judgment  according- 
ly, then  the  cost  would  properly  have  been 
a  charge  against  the  latter.  Section  256  of 
the  Code,  in  this  connection,  provides  as 
follows:  "If  the  defendant  in  such  action 
disclaim  in  his  answer,  any  Interest  or  es- 
tate in  the  property,  or  suffer  Judgment  to  be 
taken  against  him  without  answer,  the  plain- 


tiff shall  not  recover  costs."  Conversely,  If 
the  defendant  dispute  the  plaintiff's  title, 
sets  up  title  In  himself,  litigates  the  ques- 
tion and  loses,  then  the  plaintiff  shall  have 
costs.  It  would  be  a  unique  doctrine  Indeed 
were  a  defendant  permitted,  on  every  con- 
ceivable question,  to  dispute  and  contend 
against  the  rights  of  a  plaintiff,  and  If  beat- 
en avoid  costs  because  plaintiff  was  rightly 
held  to  reimburse  him  the  tax  outlays,  when 
by  disclaiming  title,  and  asking  such  reim- 
bursement In  the  first  instance,  the  costs 
would  have  been  largely  saved,  and  such 
as  were  necessarily  incurred  would  have 
been  put  upon  the  plaintiff. 

It  is  further  objected  that,  to  overcome 
the  recitals  In  the  tax  deeds,  relied  upon  by 
defendant  to  show  title,  plaintiff  was  allowed 
to  make  proof  that  the  sale  of  this  property 
was  actually  made  on  the  first  day  of  the 
general  tax  sales  for  those  years  in  that 
county,  because  there  was  no  such  issue,  and 
further  that  the  proof  offered  to  establish 
those  facts  was  not  the  best  To  the  point 
that  this  evidence  was  not  within  the  issue, 
the  answer  might  well  be  that  no  such  ob- 
jection was  Interposed  at  the  time  the  offer 
was  made,  or  at  all,  so  far  as  we  are  able 
to  glean  from  the  record.  This  is  the  record, 
at  folio  119  of  the  transcript: 

"Q.  On  what  day,  according  to  that  did 
the  sale  begin? 

"A.  October  the  5th,  1898. 

"Mr.  Gilmore:  I  shall  object  to  the  testi- 
mony of  the  witness  because  the  record  it- 
self is  the  beet  evidence." 
.  This  is  the  specific  objection  that  was 
made  to  the  Introduction  of  this  evidence. 
Nothing  is  said  here  or  elsewhere  In  the 
record  about  its  not  being  within  the  issue. 
Had  that  specific  objection  been  made  and 
appeared  good,  plaintiff  might  have  amended 
and  thus  cured  the  supposed  defect  So  that 
the  objection  might  be  ruled  adversely  to 
defendant  for  this  reason  alone.  It  Is,  how- 
ever, unnecessary  to  thus  narrowly  deter- 
mine the  matter.  An  examination  of  the 
second  defense  of  the  answer  discloses  that 
the  defendant  therein  pleads  and  sets  forth 
that  the  sale  was  adjourned  from  day  to 
day,  and  that  the  land  was  reoffered  until 
the  treasurer  was  satisfied  that  no  more 
sales  of  any  property,  particularly  the  real 
estate  specified  in  the  complaint  could  be 
effected  at  that  sale,  and  that  thereupon  a 
certificate  of  purchase  was  issued  for  each 
of  those  tracts  of  land  to  the  county.  In 
reply  a  general  denial  was  Interposed  to  all 
averments  of  the  second  defense  of  the  an- 
swer, and  thus  this  matter  was  in  issue. 
This  precise  point  has  already  been  deter- 
mined by  this  court 

In  R  us  tin  v.  M.  &  M.  Tunnel  Co.,  23  Colo. 
355,  47  Pac.  301,  objection  was  to  the  Intro- 
duction of  the  publisher's  affidavit  to  con- 
tradict the  recitals  of  a  tax  deed  of  due  and 
proper  publication,  there  having  been  no  spe- 
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cial  plea  to  make  that  kind  of  testimony 
competent,  this  court,  speaking  through  Chief 
Justice  Hayt,  said: 

"The  first  of  these  assignments  of  error 
is  based  upon  the  pleadings,  the  appellant 
contending  that  as  the  cross-complaint  does 
not  point  out  this  particular  defect,  the  court 
should  not  have  permitted  evidence  thereof 
to  be  Introduced.  The  argument  is  founded 
upon  the  well-known  principle  that  a  cross- 
complaint,  like  an  original  complaint,  must 
be  complete  In  Itself,  and  state  a  cause  of 
action.  While  this  la  correct  as  a  legal 
principle,  the  answer  In  this  case  to  this 
contention  of  appellant  Is  evident.  The  plain- 
tiff alleged  In  his  complaint  that  due  and 
proper  publication  of  the  notice  of  the  tax 
sale  was  made  and  an  affidavit  of  such  pub- 
lication filed,  as  required  by  law.  It  mat- 
ters not  that  plaintiff  might  have  filed  a 
sufficient  complaint  without  setting  forth  the 
various  steps  leading  up  to  the  execution  of 
his  tax  deed.  He  having  set  forth  tbese  mat- 
ters, and  Issue  having  been  taken  thereon, 
any  evidence  which  tended  to  prove  or  dis- 
prove the  truth  of  the  allegations  thus  in 
issue  was  proper." 

The  objection  that  the  best  evidence  on 
the  question  of  tax  sale  records  was  not 
offered  Is  not  In  accord  with  the  facts.  The 
best  evidence  was  offered,  to  which  the  de- 
fendant continually  objected.  The  whole  rec- 
ord was  brought  into  court,  exhibited  there 
and  offered  In  evidence,  and  certain  parts 
germane  to  the  point  in  dispute  were  read 
into  the  record.  Opposing  counsel  seems  to 
Insist  that  certified  transcripts  should  have 
been  offered.  The  proof  as  made  was  In 
good  form.  Everything  pertaining  to  the 
matter  was  before  the  court,  in  the  record 
book  of  tax  sales,  open  for  Its  inspection  and 
that  of  counsel  on  the  other  side.  We  fall  to 
see  how  anything  more  could  or  Bhould  have 
been  done  in  this  connection  by  counsel  for 
plaintiff.  Knowles  v.  Martin,  20  Colo.  893, 38 
Pac.  467. 

The  tax  sale  record  establishes  beyond 
peradventure  that  this  land  was  at  each 
sale  struck  off  to  the  county,  contrary  to 
the  deed  recitals,  on  the  first  day  of  the 
general  tax  sales.  Deeds  issued  upon  and 
to  effectuate  such  sales  are  absolutely  void. 
Bryant  v.  Miller,  48  Colo.  192,  100  Pac.  959. 
Charlton  v.  Toomey,  7  Colo.  App.  804,  43 
Pac.  454;  Dyke  v.  Whyte,  17  Colo.  206,  29 
Pac.  128;  Webber  v.  Wannemaker,  89  Colo. 
425,  89  Pac.  780;  Whitehead  v.  Callahan, 
supra;  Gomer  v.  Chaffee,  6  Colo.  814;  and 
Charlton  v.  Kelly,  supra,  same  case  7  Colo. 
App.  301,  43  Pac.  455. 

All  objections  urged  are  technical.  It  is 
clear  from  the  proofs  that  the  tax  deeds  re- 
lied upon  are  void,  that  title  can  never 
be  successfully  predicated  upon  them  and 
that  the  judgment  of  the  court  Is  right  It 
should,  therefore,  in  principle  be  affirmed 


and  this  litigation  ended,  unless  some  sub- 
stantial right  of  the  defendant  has  been  in- 
vaded. There  is  nothing  In  the  record  to 
so  indicate.  Its  outlay  in  payment  of  taxes 
legally  assessed,  together  with  interest  and 
penalties,  as  provided  by  statute,  must  be 
refunded  to  make  the  decree  effective,  and 
this  is  all  the  defendant  can  ever  hope  to 
lawfully  get  The  judgment  is  affirmed. 


CAMPBELL,  C.  J., 
CUT. 


and  WHITE,  J.,  eon- 


EMPIRE  RANCH  & '  CATTLE  CO.  v. 
BENDER. 

(Supreme  Court  of  Colorado.    Feb.  6,  191L> 

1.  Appeal  and  Ebbob  (§  198*)— Pleading- 
Sufficiency  of  Complaint  —  Objection 
Not  Made  at  Tbial. 

An  objection  that  the  complaint  was  in- 
sufficient for  failure  to  allege  that  the  title 
claimed  by  defendant  was  adverse  could  not  be 
made  for  the  first  time  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  1226;  Dec  Dig.  8  193.*] 

2.  Pleading  (|  403*)— Defective  Complaint 
—Cube  by  Answer. 

Objections  to  a  complaint  in  suit  to  quiet 
title  that  it  did  not  allege  that  defendant's 
title  or  claim  was  adverse  was  cured  by  defend- 
ant's answer  setting  up  an  adverse  title. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  88  1344,  1345;  Dec  Dig.  8  403.*] 

3.  Pleading  (8  406*)— Defective  Complaint 
—Waives. 

Where,  in  a  suit  to  quiet  title,  defendant 
pleaded  an  adverse  claim,  and  prayed  that  its 
title  might  be  quieted,  and  that  plaintiff  be 
barred  from  asserting  any  claim  to  the  proper- 
ty, it  thereby  waived  a  defect  in  the  complaint, 
though  It  thereafter  struck  from  its  prayer  a 
request  for  affirmative  relief. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  8  1849;  Dec  Dig.  8  406.*] 

4.  Quieting  Title  (8  12*)— Possession  op 
Plaintiff. 

Title  in  plaintiff  in  fee  carries  with  It  pre- 
sumptive possession,  and  entitles  her  to  main- 
tain a  suit  to  quiet  title,  in  the  absence  of  ac- 
tual entry  in  adverse  possession  by  another. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  88  8-12;  Dec  Dig.  8  12>] 

5.  Taxation  (8  766*)— Tax  Deed— Acknowl- 
edgment. 

A  tax  deed  not  acknowledged  by  the  coun- 
ty treasurer  signing  the  same,  as  required  by 
Mills'  Ann.  St  68  §901,  3902,  is  a  nullity. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  8  1528;  Dec  Dig.  8  766.*] 

6.  Quieting  Title  (8  10*)— Title  of  Plain- 
tiff— Incumbbance. 

Where,  in  a  suit  to  quiet  title,  defendant's- 
sole  claim  was  under  a  tax  deed  which  was 
invalid,  its  offer  to  show  a  legal  title  in  a  third 
person  was  irrelevant  and  immaterial. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  8  42;  Dec.  Dig.  8  10.*] 

7.  Taxation  (8  800*)— Suit  to  Quiet  Tttlh 
—Necessity  of  Ten  deb. 

A  holder  of  the  legal  title  to  land  sub- 
ject to  an  alleged  Invalid  tax  title  may  main- 
tain a  suit  to  quiet  her  title  as  against  such- 
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deed  without  tendering  future  taxes,  interest, 
and  penalties  paid  by  defendant. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  f  1586;  Dec  Dig.  §  800.*] 

Appeal  from  District  Court,  Washington 
County;   H.  P.  Burke,  Judge. 

Action  by  Sarah  E.  Bender  against  the 
Empire  Ranch  &  Cattle  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

R.  H.  Gilmore,  for  appellant  Allen  & 
Webster,  for  appellee. 

BAILEY,  J.  This  is  an  action  to  quiet 
title  under  section  255  of  the  Code.  The 
complaint,  as  amended,  alleges  that  the  plain- 
tiff is  the  owner  and  in  possession  of  the 
S.  W.  %  of  section  21,  township  1  North, 
range  51  West,  in  Washington  county,  Colo.; 
that  the  defendant  claims  some  right,  title 
and  interest  In  the  land,  which  is  without 
right  as  against  the  plaintiff  and  is  a  cloud 
upon  her  title.  For  a  first  defense,  the  de- 
fendant denies  each  and  every  allegation  of 
the  complaint,  except  it  admits  that  it  claims 
title  to  the  real  property  described  therein; 
and  for  a  second  and  separate  defense  sets 
up  a  tax  title,  praying  for  a  judgment  and 
decree  quieting  same.  Plaintiff  had  judg- 
ment and  defendant  brings  the  case  here  for 
review  on  appeal. 

In  the  defendant's  brief  the  question  of  the 
insufficiency  of  the  complaint  to  support  the 
action,  because  of  its  failure  to  allege  that 
the  title  claimed  by  the  defendant  is  adverse, 
is  suggested.  No  such  objection  was  made 
below,  there  is  no  assignment  of  error  there- 
on and  this  matter  is  thus,  for  the  first 
time,  brought  to  the  attention  of  this  court, 
or  of  any  court.  It  might  well  be  held,  un- 
der this  state  of  facts,  that  this  objection 
has  never  been  legally  raised.  However,  even 
If  it  be  true  that  the  complaint  was  obnox- 
ious to  a  general  demurrer,  which  we  do  not 
decide,  it  is  clear  that  the  omission  from  the 
complaint  was  cured  by  the  allegations  of 
the  second  defense,  as  it  sets  up  an  adverse 
title  to  that  of  plaintiff,  and  so  supplied 
any  supposed  defect  in  the  complaint  Rob- 
inson Con.  Mln.  Co.  v.  Johnson,  13  Colo.  258, 
22  Pac.  459,  5  L  R.  A.  769.  It  is  to  be  fur- 
ther observed  that  the  defendant  asks  for 
affirmative  relief  under  its  second  defense, 
to  the  end  that  its  title  be  quieted,  and  that 
plaintiff  be  barred  and  estopped  from  as- 
serting any  claim  to  the  property  in  dispute, 
thus  submitting  the  entire  controversy  to 
the  court  for  adjudication,  so  that  this  ob- 
jection, In  any  event,  is  not  now  good.  The 
fact  that  the  defendant  later,  by  amendment 
had  stricken  from  Its  prayer  the  request  for 
affirmative  relief  does  not  alter  the  situa- 
tion to  his  advantage.  The  jurisdiction  of 
the  court  attached  upon  the  filing  of  the  an- 
swer, and  nothing  that  the  defendant  might 
do  thereafter,  by  way  of  amending  its  pray- 


er, could  oust  that  Jurisdiction.  In  Goodrum 
et  al.  v.  Ayers,  56  Ark.  93,  19  S.  W.  97,  the 
Supreme  Court  of  that  state,  speaking  to 
an  analogous  proposition,  had  this  to  say: 

"Conceding  that  the  plaintiff  was  not  in 
possession  of  the  land,  and  for  that  reason 
could  not  maintain  a  suit  to  quiet  title,  it 
cannot  avail  the  appellant;  for  he  filed  a 
cross-bill  seeking  to  quiet  his  own  title,  and 
it  gave  the  court  Jurisdiction  of  the  entire 
controversy." 

The  evidence  1b  that  prior  to  the  Inception 
of  the  alleged  tax  title  one  Jacob  F.  Eckels, 
in  possession  as  owner  of  the  land  In  con- 
troversy, under  patent  from  the  United 
States,  dated  November  6,  1895,  conveyed  the 
premises  in  dispute,  for  a  consideration  of 
$1,150,  to  Sarah  E.  Bender,  plaintiff,  and 
that  at  the  time  of  the  commencement  of 
this  action  and  at  the  trial  the  lands  were  va- 
cant and  unoccupied.  The  title  in  fee  in 
plaintiff  to  the  land  carries  with  it  presump- 
tive possession,  and  entitles  her  to  maintain 
this  action,  in  the  absence  of  actual  entry 
and  adverse  possession  by  another.  Phil- 
llppi  v.  Leet,  19  Colo.  246,  85  Pac.  540;  Mor- 
ris et  al.  v.  St  Louis  Nat  Bank,  17  Colo. 
231,  29  Pac  802;  Mitchell  v.  Titus,  33  Colo. 
385,  80  Pac.  1042;  Keener  v.  Wilkinson,  33 
Colo.  445,  80  Pac.  1043.  Not  a  syllable  of 
testimony  was  given  or  offered  to  show  ac- 
tual entry  or  adverse  possession  by  another. 

The  tax  deed  offered  in  evidence,  to  sup- 
port defendant's  adverse  claim,  was  unac- 
knowledged. Without  acknowledgment  it  is 
a  nullity,  and  was  not  competent  in  evidence 
for  any  purpose.  Under  the  statute  in  force 
at  the  time  of  the  execution  of  such  an  in- 
strument it  was  a  prerequisite  that  the 
deed  should  be  signed  by  the  treasurer  in 
his  official  capacity  and  attested  by  his  offi- 
cial or  private  seal,  and  acknowledged,  be- 
fore some  officer  authorized  to  take  ac- 
knowledgments of  deeds,  and  when  substan- 
tially thus  executed  and  recorded  in  the 
proper  records  of  title  to  real  estate,  it  vest- 
ed all  the  right,  title,  interest  and  estate  of 
the  former  owner  in  and  to  the  lands  con- 
veyed. Until  the  deed  was  thus  executed, 
namely,  signed  by  the  treasurer  in  his  offi- 
cial capacity,  attested  by  his  private  or  offi- 
cial seal  and  acknowledged,  It  was  no  deed. 
Mills'  Ann.  St  §§  3901,  3902;  Sayre  v.  Sage, 
47  Colo.  559,  108  Pac.  160;  Dunlap  v.  Hen- 
ry, 76  Mo.  106;  Leftwlch  v.  City  of  Rich- 
mond, 100  Va.  164,  40  S.  E.  651;  Jackson  et 
al.  v.  Neal,  136  Ind.  173,  85  N.  E.  1021. 

The  offer  by  defendant  to  show  by  the 
record  a  trust  deed  upon  the  binds  in  ques- 
tion, made  by  plaintiff,  after  fee  vested  in 
her,  to  the  public  trustee  of  Washington 
county,  for  the  use  of  the  Industrial  Build- 
ing &  Loan  Association,  to  secure  the  pay- 
ment' of  a  loan  from  it  without  more,  was 
immaterial  and  properly  excluded. 

The  moment  defendant's  alleged  adverse 
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title  failed,  as  It  did  when  it  offered  In  sup- 
port of  it  a  tax  deed  void  on  its  face,  it 
had  no  farther  Interest  in  the  cause,  and 
could  raise  no  other  issue.  That  part  of  its 
answer  denying  plaintiff's  title  and  posses- 
sion, under  such  condition,  was  in  law  a 
nullity.  It  la  only  when  a  defendant  has 
shown  by  his  answer  that  he  has  an  inter- 
est in  the  property  adverse  to  plaintiff,  such 
as  will  entitle  him,  on  proper  proof,  to  some 
relief  in  connection  therewith,  that  he  is  in 
position  to  put  plaintiff  to  proof  of  his  pos- 
session and  ownership  under  the  statute.  To 
illustrate,  if  defendant  had  answered  only 
a  general  denial,  that  would  not  have  put 
plaintiff  to  proof,  but  would  have  been  equiv- 
alent to  a  disclaimer,  and  judgment  must 
have  gone  for  plaintiff  on  the  pleadings.  So 
in  this  case,  when  the  defendant  failed  to 
establish  its  alleged  adverse  title,  It  was  in 
effect  out  of  court,  and  its  offer  to  show 
naked  legal  title  in  a  third  person  was 
wholly  Irrelevant  and  immaterial.  It  is  only 
because  of  his  adverse  interest  that  a  de- 
fendant is  permitted  to  question  a  plaintiff's 
rights  at  all.  Wall  v.  Manges,  17  Colo.  476, 
30  Pac  56 ;  Lambert  v.  Shumway,  36  Colo. 
350,  85  Pac.  89;  Weston  v.  Estey,  22  Colo. 
341,  45  Pac  367. 

The  question  of  a  necessity  of  a  tender  to 
defendant  of  its  tax  outlays,  in  order  to  en- 
title plaintiff  to  maintain  this  action,  is  set- 
tled adversely  to  the  claim  of  defendant  in 
the  ease  of  Empire  Ranch  &  Cattle  Co.  v. 
Lannlng,  (decided  at  the  present  term  of  this 
court)  113  Pac.  491. 

The  fact  that  the  deed  Is  void  on  its  face, 
because  unacknowledged,  makes  it  unneces- 
sary to  consider  or  discuss  otber  questions 
urged  by  respective  counsel.  The  judgment, 
appearing  in  all  respects  to  be  right,  is  af- 
firmed. 

Judgment  affirmed. 

CAMPBELL,  C.  J.,  and  WHITE,  J.,  con- 
cur. 


JOHNSON  et  al.  v.  STERLING  IRR  CO. 
(Supreme  Court  of  Colorado.    Feb.  6,  1911.) 

1.  Appeal  and  Ebbob  (|  193*)— Objections 
Below— Necessity. 

Objection  that  a  complaint  for  unlawfully 
diverting  water  nowhere  states  how  much  was 
diverted  into  plaintiff's  ditch  and  applied  to  a 
beneficial  use  cannot  be  raised  in  the  Supreme 
Court  for  the  first  time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §i  1226-1240;  Dec  Dig.  f 
193.*] 

2.  Appeal  and  Ebbob  (|  1022*)— Questions 
of  Fact— Findings  of  Refebee— Appboval 

BY  COUBT. 

In  an  action  to  determine  the  relative  pri- 
orities of  right  to  divert  water  from  a -com- 
mon source  of  supply,  a  finding  by  the  referee, 
confirmed  by  the  trial  court,  that  plaintiff  was 
entitled  to  113.9  cubic  feet  per  second,  based 


on  conflicting  evidence,  will  not  be  disturbed  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror^  Cent  Dig.  ||  4015-4018;  Dec  Dig.  | 

3.  Watebs  and  Water  Coubses  (f  152*)— Ia- 
bioation— Head  Gate. 

Where  a  ditch  having  priority  had  appli- 
ances for  diverting  water  from  the  river,  the 
character  of  such  appliances  is  only  material  on 
the  question  of  the  volume  of  water  diverted 
through  the  ditch,  and  where  there  was  ample 
testimony  to  show  the  amount  of  water  divert- 
ed, the  mere  absence  of  such  a  head  gate  as  the 
statute  requires  does  not  affect  the  rights  of 
the  parties  in  an  action  for  diverting  water  and 
settling  rights. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  ||  156,  157;  Dec 
Dig.  f  152*] 

4.  Watebs  and  Wateb  Coubses  (1  152*)— 1»- 
bioation  —  pbiobtty  of  appbopbiation— 
Evidence. 

In  a  suit  to  determine  the  extent  of  pri- 
ority of  appropriation  of  water  for  plaintiffs 
ditch,  in  which  the  capacity  of  the  ditch  was 
contested,  the  fact  that  a  test  of  capacity  was 
made  with  water  diverted  from  another  ditch, 
heading  higher  up  on  the  supply  stream,  was 
material  only  on  the  question  of  the  volume  of 
diversion  plaintiff's  ditch  was  wont  to  make, 
and  was  immaterial  where  there  was  other  am- 
ple evidence  to  support  the  quantity  awarded  by 
the  decree,  especially  where  the  ditch  carried, 
during  the  test,  more  than  the  decree  awarded 
to  it 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  SI  156,  157;  Dec 
Dig.  |  152.*] 

5.  Watebs  and  Wateb  Coubses  (1 152*)— Ia- 
bigation— Action— Decbee  —  Confobhity 
to  Findings. 

In  an  action  involving  priority  of  appro- 
priation between  irrigating  ditches  from  a  com- 
mon supply,  a  finding  by  the  referee  that  a 
certain  amount  had  at  all  times  during  the  irri- 
gating season,  when  water  was  in  the  river  in 
the  quantity  to  supply  plaintiff's  ditch,  been 
used  for  the  irrigation  of  lands  lying  thereun- 
der is  a  finding  that  the  water  was  applied  to 
lands  during  the  entire  irrigating  season,  cover- 
ing times  of  low,  as  well  as  high,  stages  of  wa- 
ter, so  that  the  decree  based  thereon  properly 
awarded  priority  to  plaintiff's  ditch,  irrespective 
of  the  stage  of  the  water. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  f|  156,  157;  Dec 
Dig.  |  152.*] 

Error  to  District  Court,  Logan  County; 
E.  E.  Armour,  Judge. 

Action  by  the  Sterling  Irrigation  Company 
against  Bruce  F.  Johnson  and  others.  From 
a  Judgment  for  plaintiff,  defendants  bring  er- 
ror. Affirmed. 

H.  N.  Haynes,  for  plaintiffs  in  error.  Al- 
len &  Webster,  for  defendant  in  error. 

GABBERT,  J.  Defendant  in  error  owns 
the  Sterling  ditch,  the  head  gate  of  which 
is  located  a  few  miles  southwest  of  the 
town  of  Sterling.  This  ditch  takes  its  sup- 
ply of  water  from  the  South  Platte  river. 
Plaintiffs  in  error  are  the  owners  of  ditches 
located  about  35  miles  further  up  that 
stream,  and  take  their  supply  of  water  from 
that  source.   A  dispute  arose  between  these 
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several  owners  with  respect  to  their  rights 
to  the  waters  of  the  stream,  and  the  de- 
fendant in  error,  plaintiff  below,  brought 
suit  against  the  plaintiffs  in  error,  as  de- 
fendants, the  purpose  of  which  was  to  have 
settled  and  determined  the  relative  priorities 
of  right  to  divert  water  from  the  common 
source  of  supply  through  their  respective 
ditches. 

It  is  not  necessary  to  give  the  pleadings  in 
detail;  it  being  sufficient  to  say  that  the  par- 
ties to  the  action  treated  them  as  presenting 
for  determination  the  question  which  of  the 
respective  parties  to  the  action  had  the  prior 
right  to  the  subject-matter  of  controversy, 
or  what  were  their  relative  rights  therein. 
A  referee  was  appointed,  with  power  to  take 
testimony  and  report  findings  of  fact,  and 
a  decree.  After  hearing  the  testimony,  the 
referee  reported  his  findings  of  fact,  and  the 
form  of  a  decree,  which  were  substantially 
adopted  by  the  trial  court,  and  a  decree  en- 
tered, adjudging  plaintiff  entitled  to  113.9 
cubic  feet  of  water  per  second  of  time,  as  of 
date  July  15,  1873.  The  defendants  have 
brought  the  case  here  for  review  on  error. 

It  Is  suggested  by  their  counsel  at  the  out- 
set that  the  complaint  Is  insufficient,  in  that 
it  nowhere  states  how  much  water  was  ac- 
tually diverted  into  plaintiff's  ditch  and  ap- 
plied to  a  beneficial  use.  That  question  does 
not  appear  to  have  been  raised  below,  and 
at  the  trial  testimony  on  behalf  of  plaintiff 
as  to  the  volume  of  water  actually  diverted 
through  Its  ditch  and  beneficially  applied 
was  received  without  objection,  so  that  de- 
fendants are  estopped  from  raising  the  suf- 
ficiency of  the  complaint  in  the  particular 
named,  for  the  reason  that  It  was  treated 
by  all  parties  to  the  action  as  sufficient  with 
respect  to  the  defect  now  suggested  for  the 
first  time. 

The  contention  of  defendants  Is  stated  In 
the  brief  of  their  counsel  as  follows: 

"(1)  113.9  second  feet  decreed  by  trial  court 
is  much  more  water  than  was  ever,  or  can 
be.  diverted  and  distributed  by  the  Sterling 
ditch  for  beneficial  uses.  Eighty  or  at  most 
90  second  feet  should  be  treated  as  aggre- 
gate of  appropriations  effected  by  said  ditch. 

"(2)  The  appropriation  made  by  Sterling 
ditch,  dating  by  relation  as  of  1873,  Is  less 
than  one-third  of  its  present  carrying  ca- 
pacity. Twenty-five  second  feet  of  any  date 
prior  to  1885  fully  covers  any  appropriation 
made  through  that  ditch  in  its  early  history. 

"(3)  A  second  priority,  dating  from  about 
the  year  1885,  for  about  30  second  feet  more, 
is  all  the  evidence  shows  was  appropriated 
through  that  ditch  prior  to  1895. 

"(4)  A  third  priority  of  the  difference  be- 
tween 55  second  feet  and  present  efficient 
distributing  capacity  of  Sterling  ditch  should 
be  fixed  as  late  as  1895. 

"(5)  The  first  two  priorities,  25  second  feet 
as  of  1873,  and  30  second  feet  as  of  1885, 
should  be  limited  in  use  as  against  plaintiffs 
In  error  to  the  early  part  of  the  irrigating 
seasons. 

113P.-32 


'  "(6)  Defendant  In  error,  because  of  its 
laches,  is  not  entitled  to  recognition  as  a 
senior  approprlator  to  plaintiffs  in  error,  but 
should  be  limited  to  the  accretions  coming  to 
the  river  below  their  head  gates  at  all  times 
of  scarcity  of  supply  of  water  In  water  dis- 
trict No.  1." 

The  referee  was  engaged  for  nearly  30 
days  in  taking  testimony.  As  transcribed  In 
the  bill  of  exceptions,  it  covers  more  than 
2,100  folios;  as  abstracted,  It  embraces  about 
820  printed  pages.  All  the  questions  of  fact 
which  the  referee  resolved  in  favor  of  plain- 
tiff, of  which  the  defendants  complain,  were 
determined  from  this  mass  of  testimony; 
and  the  main  contention  of  counsel  for  de- 
fendants, in  brief,  Is,  that  the  evidence  does 
not  support  the  findings  of  fact  made  by  the 
referee,  and  upon  which  the  decree  finally 
entered  was  based.  To  give  even  a  brief 
synopsis  of  the  testimony  of  the  respective 
witnesses  is  not  only  impracticable,  but  would 
In  no  sense  aid  in  reaching  a  conclusion  on 
the  questions  urged  upon  our  attention. 
Upon  every  Issue  Involved,  except  two,  It  was 
conflicting. 

It  is  conceded  by  counsel  for  defendants 
that  the  construction  of  plaintiff's  ditch  was 
commenced  long  prior  to  the  time  when  any 
of  the  ditches  belonging  to  the  defendants 
were  constructed.  That  water  was  also  di- 
verted through  the  ditch  of  plaintiff  and  ap- 
plied to  the  Irrigation  of  lands  before  lands 
were  Irrigated  by  means  of  ditches  con- 
structed by  defendants  is  likewise  conceded. 
On  all  other  Issues  the  testimony  was  con- 
flicting; that  is  to  say,  the  dimensions  of 
plaintiff's  ditch,  its  carrying  capacity,  the 
volume  of  water  actually  diverted  thereby, 
and  when  diverted,  the  length  of  time  during 
each  irrigating  season  water  was  diverted 
and  used;  and  if  the  volume  awarded  plain- 
tiff's ditch  was  not  diverted  and  used  during 
low- water  stages,  why  not;  the  number  of 
acres  of  land  irrigated  under  plaintiff's  ditch; 
the  diligence  employed  In  constructing  that 
ditch  and  extending  It,  and  bringing  lands 
under  cultivation;  whether  or  not  the  de- 
fendants and  their  predecessors  had,  in  the 
interim,  made  such  appropriations  as  would 
entitle  them  to  priorities  in  part  in  advance 
of  that  awarded  the  plaintiff;  whether  there 
had  been  such  an  acquiescence,  by  those  tak- 
ing water  through  the  ditch  of  the  latter, 
In  the  diversion  of  water  by  defendants 
through  their  ditches,  as  would  operate  in 
part  to  estop  the  consumers  under  plaintiff's 
ditch  from  insisting  on  the  full  priority  in 
date  and  volume  awarded  plaintiff — In  short, 
all  controverted  questions  of  fact  relevant  to 
the  issues  between  the  parties  were  deter- 
mined by  the  referee  In  favor  of  plaintiff 
upon  conflicting  testimony. 

In  addition,  after  all  the  testimony  was 
introduced,  the  referee,  at  the  request  of  both 
parties  to  the  action,  personally  examined 
the  lands  under  the  Sterling  ditch  for  the 
purpose  of  ascertaining  the  area  under  cul- 
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tlvatlon  irrigated  from  that  source.  From 
the  conflicting  testimony  bearing  on  the  is- 
sues between  the  parties,  aided  by  bis  own 
personal  inspection  made  at  the  Instance  of 
all  parties,  the  referee  found: 

"The  carrying  capacity  of  plaintiff's  ditch 
Is  113.9  second  feet,  and  no  more,  and  it  has 
had  that  carrying  capacity  since  its  comple- 
tion as  originally  constructed.  The  work  of 
construction  of  said  ditch  was  commenced 
on  July  15,  1873,  and  was  prosecuted  with 
reasonable  diligence  until  completion,  save 
that  in  the  year  1884  the  ditch  was  extended 
for  several  miles,  in  order  to  bring  some  new 
lands  under  cultivation.  While  some  new 
lands  were  brought  under  this  extension,  and 
water  was  thereafter  applied  to  their  irriga- 
tion through  and  by  means  of  this  extension, 
the  irrigation  of  other  lands  lying  nearer 
the  head  of  the  ditch  from  this  ditch  was 
discontinued.  Within  a  reasonable  time  aft- 
er the  completion  of  this  ditch  as  aforesaid, 
water  was  diverted  by  means  thereof  from 
the  South  Platte  river  to  the  amount  of  118.9 
second  feet,  and  beneficially  applied  by  users 
and  consumers  of  water  from  said  canal  to 
the  irrigation  of  land,  and  the  amount  of 
water  so  diverted  has  at  all  times  during  the 
irrigating  season,  when  water  was  in  the 
river  in  that  quantity  to  supply  this  ditch, 
been  used  for  the  irrigation  of  lands  lying 
thereunder,  and  the  same  was  appropriated 
with  intent  to  use  it  during  the  entire  irri- 
gating season,  whenever  needed  for  the  irri- 
gation of  agricultural  lands.  •  •  *  There 
has  been  no  abandonment  of  the  appropria- 
tion or  water  rights  incident  to  plaintiff's 
ditch.  •  *  •  Neither  plaintiff  nor  its  wa- 
ter users  and  consumers  have,  by  acquies- 
cence, inactivity,  nonuse  of  their  appropria- 
tions, or  otherwise,  induced  defendants,  or 
any  of  them,  to  believe  that  It,  or  they,  had 
abandoned  any  part  of  its  or  their  appropria- 
tion to  the  right  to  the  use  of  water  from 
the  South  Platte  river,  either  as  to  amount, 
time  of  use,  or  priority." 

Counsel  for  defendants  call  our  attention 
to  testimony  which  controverts  these  find- 
ings ;  but,  on  the  other  hand,  there  is  ample 
testimony  of  equally  probative  force  to  sus- 
tain such  findings.  It  was  the  peculiar  prov- 
ince of  the  referee  to  weigh  and  consider 
this  conflicting  testimony  and  ascertain  the 
true  facts,  and,  inasmuch  as  the  findings  he 
returned  were  substantially  approved  and 
adopted  by  the  court,  and  are  amply  sus- 
tained by  the  testimony,  they  cannot  be  dis- 
turbed on  review. 

It  is  contended  by  counsel  for  defendants 
that  the  Sterling  ditch  never  has  had  a  head 
gate,  as  required  by  statute.  What  the  evi- 
dence may  strictly  establish  on  this  proposi- 
tion, we  do  not  regard  as  of  very  material 
moment  The  ditch  did  have  appliances  by 
means  of  which  water  was  diverted  from 
the  stream.  The  character  of  such  applianc- 
es would  only  be  material  in  considering  the 
question  of  the  volume  of  water  diverted 


through  the  ditch;  but,  as  there  was  ample 
testimony  to  sustain  the  findings  of  the  ref- 
eree on  this  subject,  the  mere  absence  of 
such  head  gate  as  the  statute  requires  does 
not  affect  the  rights  of  the  parties  on  any 
question  involved  in  this  case. 

It  is  also  urged  upon  our  attention  that  the 
test  of  the  capacity  of  the  ditch  to  carry  wa- 
ter consisted  of  a  measurement  of  the  water 
flowing  therein  turned  into  the  ditch  through 
the  Springdale  ditch,  heading  higher  up  the 
river,  and  from  thence  diverted  into  the 
Sterling  ditch.  We  cannot  see  how  this 
should  result  in  changing  the  findings  of  the 
referee  on  the  subject  of  the  volume  award- 
ed the  Sterling  ditch.  The  testimony  is  un- 
disputed that  by  this  test  the  volume  actual- 
ly flowing  in  the  ditch  was  a  little  more  than 
was  awarded  by  the  decree;  but  that  it  was 
caused  to  flow  in  the  ditch  through  a  chan- 
nel other  than  its  own  head  gate  would  only 
be  material  In  considering  the  volume  of  the 
diversion  which  the  ditch  was  wont  to  make. 
As  already  stated,  the  testimony  on  this  sub- 
ject, independent  of  the  two  matters  Just 
considered,  Is  ample  to  sustain  the  volume 
awarded  the  Sterling  ditch. 

It  is  also  insisted  on  behalf  of  defendants 
that  the  rights  of  the  Sterling  ditch  should 
be  limited  to  high- water  stages  and  accre- 
tions below  the  ditches  of  defendants  in  low 
stages.  In  other  words,  the  contention  is 
that  the  Sterling  ditch  appropriation  should 
not  attach  when  the  water  in  the  river  is  at 
a  low  stage,  except  as  to  such  volume  as 
finds  its  way  back  into  the  stream  from  the 
diversions  by  the  ditches  of  the  defendants. 
The  referee  found  that  the  volume  awarded 
the  Sterling  ditch  "has,  at  all  times  during 
the  irrigating  season  when  water  was  in  the 
river  in  that  quantity  to  supply  this  ditch, 
been  used  for  the  irrigation  of  lands  lying 
thereunder,"  so  that  the  rights  of  the  con- 
sumers under  the  Sterling  ditch,  as  fixed  by 
the  final  decree  were  based  upon  the  ground 
that  the  appropriation  awarded  that  ditch 
was  not  only  made  in  advance  of  defendants', 
but  was  actually  applied  to  lands  during  the 
entire  irrigating  season,  which  would  cover 
the  period  when  there  would  be  low  as  well 
as  high  stages  of  water  in  the  river.  Con- 
sequently, when  the  water  flowing  In  the 
river  was  Insufficient  to  supply  the  appro- 
priations of  all  the  parties,  the  appropriation 
of  plaintiff  must  first  be  satisfied.  If  the 
volume  of  water  necessary  to  supply  plain- 
tiff's priority  should  reach  a  point  in  the 
river  opposite  the  head  gate  of  the  Sterling 
ditch,  and,  because  of  the  low  stage  of  water 
and  the  Imperfect  appliances  of  the  ditch, 
water  in  the  stream  could  not  be  turned  Into 
the  ditch,  it  may  be  that  plaintiff  could  not 
require  the  defendants  to  permit  additional 
water  to  flow  down  the  stream,  in  order  to 
satisfy  the  priority  awarded  the  Sterling 
ditch;  but  that  question  is  not  before  us. 
The  decree,  however,  protects  the  defendants 
in  this  respect 
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It  appears  that  the  respective  ditches  of 
the  parties  are  in  different  districts,  and  the 
referee  found  that  statutory  adjudications 
had  been  had  in  these  districts.  It  also  ap- 
pears from  the  referee's  report  that  certain 
priorities  coder  these  proceedings  were 
awarded  the  respective  ditches  involved.  The 
referee  concluded,  as  a  matter  of  law,  that 
the  awards  thus  evidenced  were  prima  fade 
correct  It  appears  that  these  findings  and 
conclusions  in  no  way  affected  the  rights  of 
the  parties  to  this  action.  The  volume  of 
water  awarded  the  Sterling  ditch  was  much 
less  than  that  fixed  by  the  statutory  adjudi- 
cation. The  case  was  commenced  and  tried, 
and  the  rights  of  the  parties  adjusted,  with- 
out objection  on  their  part,  as  though  no 
such  proceedings  had  ever  taken  place,  so 
that  the  questions  determined  by  this  court  in 
Ft  Lyon  Canal  Co.  v.  Arkansas  Valley  S.  B. 
&  I.  L.  Co.,  39  Colo.  382,  90  Pac.  1023,  are  In 
no  sense  involved. 

We  fully  appreciate  the  importance  of  this 
case  .as  bearing  on  the  rights  of  the  respec- 
tive parties.  It  of  course,  would  be  a  legal 
wrong  to  take  from  the  defendants  and  give 
to  the  plaintiff  any  part  of  the  subject-mat- 
ter of  controversy  to  which  the  former  are 
entitled.  The  converse  of  this  proposition 
is  also  true.  To  settle  and  determine  the 
rights  of  the  respective  parties  was  the  ob- 
ject of  the  action  commenced  by  plaintiff. 
All  parties  recognized  and  treated  the  action 
as  appropriate  for  this  purpose.  They  tried 
and  prosecuted  the  action  to  final  Judgment 
and,  as  the  judgment  and  decree  rendered 
settle  these  rights  in  an  action  which  they 
selected  and  treated  as  proper  to  this  end, 
on  findings  of  fact  fully  supported,  as  we 
have  said,  by  the  testimony,  all  parties  to 
the  action  must  accept  the  deeree  as  cor- 
rect 

The  Judgment  of  the  district  court  Is  af- 
firmed. 
Judgment  affirmed. 

CAMPBELL,  a  J.,  and  BAILEY,  X,  con- 
cur. 


DENVER  PRESSED  BRICK  CO.  v.  YOUNG. 
(Supreme  Court  of  Colorado.   Feb.  6,  1911.) 

1.  Appeal  and  Ebbob  (§  1011*)— Review— 
Findings  of  Fact. 

Where  there  la  a  conflict  in  the  testimony, 
the  findings  of  fact  by  a  trial  court  will  not 
be  disturbed  on  appeal,  when  there  Is  sufficient 
substantial  testimony  to  sustain  them. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^Cent  Dig.  §§  3983-3989;  Dec.  Dig.  | 

2.  Cobpobations   (8  410*)  —  President— Im- 
plied Powers. 

The  president  of  a  corporation  in  charge 
of  its  affairs  has  the  implied  power  to  pur- 


chase chattels  used,  or  to  be  used,  in  the  ordi- 
nary course  of  its  business. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §  1630;  Dec.  Dig.  8  410.*] 

3.  Cobpobations  (8  410*)— President— Pow- 
ers. 

Where  defendant  company  was  arranging 
to  engage  in  the  manufacture  of  articles  by 
means  of  a  plant  of  which  the  machinery  pur- 
chased from  plaintiff  would  form  a  part,  the 
president,  in  making  the  purchase  was  acting 
within  the  apparent  scope  of  his  authority. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |  1630;  Dec  Dig.  8  410.*] 

4.  Appeal  and  Ebbob  (f  1067*)— Harmless 
Error— Rejection  op  Evidence. 

Error  in  the  rejection  of  testimony  is  not 
ground  for  reversal,  where  the  facts  sought  to 
be  brought  out  axe  shown  by  other  evidence 
admitted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4194;  Dec.  Dig.  8  1057.*] 

5.  Sales  (8  187*)— Payment  op  Price— In  - 

TEBEST. 

Though  after  a  sale  to  a  corporation  the 

ftarties  carried  on  some  ineffectual  negotiations 
ooking  to  payment  of  the  price  in  stock  of  the 
buyer,  interest  on  the  price  commenced  to  run 
from  the  date  the  property  was  accepted. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  8  499;  Dec.  Dig.  8  187.*] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  Harry  C  Riddle,  Judge. 

Action  by  R  A.  Young  against  the  Denver 
Pressed  Brick  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

S.  C.  Warner,  for  appellant  F.  A.  Wil- 
liams and  O.  Q.  Richmond,  for  appellee. 

OABBERT,  J.  Appellee,  as  plaintiff, 
brought  suit  against  appellant  as  defendant 
to  recover  the  purchase  price  of  machinery 
known  as  a  new  departure  brick  and  tile 
machine,  with  appliances,  which  he  claimed 
to  have  sold  to  the  defendant  company  for 
the  sum  of  $1,000.  The  issues  were  tried  to 
the  court  and  judgment  rendered  for  plain- 
tiff in  the  sum  of  $1,000  and  interest  from 
which  the  defendant  has  appealed. 

Counsel  for  defendant  contends  that  the 
Judgment  is  against  the  evidence;  that  the 
machinery,  if  purchased  at  all,  was  not  pur- 
chased for  the  company,  and  that  there  was 
no  such  acceptance  by  the  company  as  would 
take  the  transaction  out  of  the  provisions  of 
the  statute  of  frauds.  The  testimony  bearing 
on  these  questions  was  conflicting,  but  was 
resolved  by  the  trial  court  in  favor  of  the 
plaintiff.  Plaintiff  claimed,  and  so  testified, 
that  his  negotiations  were  with  a  Mr.  Morri- 
son, then  president  of  the  defendant  com- 
pany; that  the  agreement  was  to  the  effect 
that  the  machinery  was  to  be  taken  to  the 
premises  of  the  defendant  and  there  tested. 
If  found  satisfactory,  the  company  was  to 
pay  the  sum  of  $1,000  therefor;  if  not  satis, 
factory,  the  company  was  to  pay  for  what- 
ever repairs  were  made  and  return  the  ma- 
chine to  the  plaintiff,  at  its  own  expense, 
within  90  days.   The  machine  was  taken  to 
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the  premises  of  the  defendant,  and  there  test- 
ed. Plaintiff  states  that  the  result  of  the 
test  was  entirely  satisfactory,  and  that  the 
machine  was  accepted  for  the  company  at 
the  price  agreed  upon.  Witnesses  on  behalf 
of  the  defendant  stated  that  the  purchase 
was  dependent  upon  the  result  of  the  test, 
which,  they  say,  was  not  satisfactory.  There 
is  also  testimony  to  the  effect  that  the  pur- 
chase, if  made,  was  by  the  representative 
of  the  company  with  whom  the  negotiations 
were  had,  either  on  his  own  behalf  or  on  ac- 
count' of  a  company  which  he  contemplated 
forming.  The  machine  was  left  on  the  prem- 
ises of  the  defendant,  and  remained  there 
something  like  four  years  before  plaintiff's 
action  was  commenced;  no  bill,  In  the  mean- 
while, having  been  presented  to  the  company. 
Plaintiff  excuses  this  delay  in  asserting  his 
claim  upon  the  ground  that  there  had  been 
some  negotiations  with  the  president  of  the 
company  looking  towards  taking  stock  of  the 
latter  in  payment  for  the  machinery,  which, 
however,  was  never  consummated. 

Circumstances  and  testimony  are  called  to 
our  attention  which  tend  strongly  to  corrob- 
orate the  contention  of  defendant  that  the 
machine  was  never  purchased;  but*  these 
were  matters  which  it  was  the  exclusive  prov- 
ince of  the  trial  court  to  consider,  In  connec- 
tion with  the  testimony  of  the  respective  par- 
ties relative  to  the  transaction,  and  we  can- 
not say,  from  a  mere  review  of  the  record, 
unless  we  usurp  the  function  of  the  trial 
Judge,  that  they  were  of  such  a  character,  or 
of  such  probative  force,  as  to  overcome  the 
positive  testimony  of  plaintiff,  that  the  test 
of  the  machinery  was  satisfactory  to  the  de- 
fendant company,  and  accepted  by  it.  In 
other  words,  we  must  follow  the  rule  so 
often  announced,  that  where  there  is  a  con- 
flict In  the  testimony,  the  findings  of  fact  by 
the  trial  court  will  not  be  disturbed  on  ap- 
peal when,  as  in  the  case  at  bar,  there  is  suf- 
ficient substantial  testimony  to  sustain  them. 

It  is  next  urged  that  the  evidence  is  insuf- 
ficient to  establish  that  the  president  of  the 
company  had  authority  to  purchase  the  ma- 
chinery for  the  defendant.  At  the  time  of 
the  transaction  the  defendant  was  engaged 
exclusively  in  the  manufacture  of  pressed 
brick,  which  was  known  to  the  plaintiff. 
But  it  also  appears  that  at  the  time  of  the 
negotiations  between  the  plaintiff  and  the 
representative  of  the  defendant,  that  the  lat- 
ter was  putting  in  a  plant  for  the  manufac- 
ture of  stiff  mud  material,  for  which  purpose 
the  machine  in  question  was  to  be  used  as  a 
part  of  such  plant,  and  that  Mr.  Morrison 
had  charge  generally  of  the  business  of  the 
company.  The  president  of  a  corporation  in 
charge  of  its  affairs  has  the  implied  power 
to  purchase  chattels  used,  or  to  be  used,  in 
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the  ordinary  course  of  its  business,  and,  as 
the  evidence  discloses  that  the  company  was 
arranging  to  engage  in  the  manufacture  of 
articles  by  means  of  a  plant  of  which  the 
machinery  purchased  from  plaintiff  would 
form  a  part,  it  appears  the  president,  in 
making  the  purchase,  was  acting  within  the 
apparent  scope  of  his  authority  as  the  agent 
of  the  defendant  company. 

The  most  serious  question  urged  upon  our 
attention  by  counsel  for  defendant  is  the 
ruling  of  the  court  in  rejecting  what  was 
clearly  material  testimony.  Defendant  sought 
to  show  by  a  witness  that  It  had  never  used 
the  machinery,  and  that  the  test  made  was 
not  satisfactory.  Clearly  this  evidence  was 
competent  under  the  issues,  because  it  would 
tend  to  prove  that  the  company  had  never 
purchased  the  machinery;  but,  notwithstand- 
ing the  fact  that  its  rejection  was  erroneous, 
we  are  of  the  opinion  that  it  was  not  preju- 
dicial. The  testimony  disclosed  without  dis- 
pute that  the  defendant  company  had  never 
used  the  machinery,  and  there  was  other  evi- 
dence introduced  by  defendant  to  the  effect 
that  the  test  made  was  not  satisfactory,  so 
that  the  evidence  rejected  was  nothing  more 
than  cumulative,  and  could  not  have  changed 
the  result.  The  defendant  also  offered  to 
show  that  the  books  of  the  company  did  not 
disclose  any  record  of  the  transaction  upon 
which  plaintiff  based  his  cause  of  action, 
which  was  refused.  If  this  evidence  was 
material,  we  think  its  rejection  was  nonprej- 
udicial for  the  same  reasons.  Besides,  it  ap- 
pears that  testimony  of  this  character  had 
previously  been  introduced  by  defendant 
without  objection. 

Interest  was  allowed  on  the  purchase  price 
from  the  date  when,  according  to  the  find- 
ing of  the  court,  the  machinery  was  accept- 
ed by  the  defendant.  On  the  part  of  defend- 
ant It  Is  contended  that  plaintiff  was  not  en- 
titled to  Interest  until  after  demand  for  pay- 
ment, which  was  only  a  short  time  before  his 
action  was  commenced.  This  claim  Is  based 
upon  the  testimony  of  the  plaintiff,  which 
was  to  the  effect  that  he  told  the  president 
of  the  company  he  would  rather  take  com- 
pany stock  for  the  bill  than  the  cash.  Such 
an  arrangement  was  never  effected;  and 
hence  It  cannot  be  successfully  claimed  that 
payment  of  the  account  was  postponed  to  a 
future  day.  It  was  due  when  the  machinery 
was  accepted,  and  merely  discussing  a  plan 
to  liquidate  it  In  some  other  way  than  by 
the  payment  of  cash  did  not  prevent  it  from 
drawing  Interest  from  the  date  it  was  due. 

The  judgment  of  the  district  court  is  af- 
firmed. 

Judgment  affirmed. 

CAMPBELL*  0.  J.,  and  HILL,  Jn  concur. 
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MOUNTAIN  WATERWORKS  CONST.  CO. 
v.  HOLME 

DENVER  UNION  WATER  CO.  et  aL  r. 
SAME. 

(Supreme  Court  of  Colorado.   Feb.  6,  1911.) 

L  Corporations  (8  88*)— Stock— Subscrip- 
tion—Assessment— Payment  by  Company. 
Where  the  board  of  directors  of  a  water 
company  passed  a  resolution  that  the  company 
would  pay  all  assessments  on  $15,000  of  the 
capital  stock  subscribed  for  by  a  certain  per- 
son, and  that,  in  consideration  thereof,  he 
should  pay  interest  on  all  such  assessments,  and 
in  consideration  of  such  advancements  he  should 
assign  his  interest  in  a  patent  for  wooden  con- 
duits, iron  bands,  and  clips,  where  the  company 
might  desire  to  use  them  in.  connection  with  its 
water  supply  system,  his  subsequent  assignment 
of  the  patent  indicated  his  acceptance  of  the 
offer  embodied  in  the  resolution. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  9  88.*) 

2.  Corporations  (8  88*)  —  Stock— Subscrip- 
tion— Payment  by  Company. 

Where  the  board  of  directors  of  a  water 
company  passed  a  resolution  that  they  would 
pay  all  assessments  on  $15,000  of  capital  stock 
of  the  company  subscribed  for  by  a  certain  per- 
son, and  that  he  should  pay  interest  on  such 
assessments  and  assign  to  the  company  a  cer- 
tain patent,  by  his  acceptance  of  the  offer  by 
assigning  the  patent  to  toe  company,  the  stock 
became  fully  paid,  and  his  indebtedness  was 
changed  from  one  for  stock  to  one  for  money 
advanced ;  at  least  where  the  books  of  the  com- 
pany showed  its  acceptance  of  his  note  for  the 
advancement,  and  a  certificate,  subscribed  and 
sworn  to  by  the  president  and  directors  of  the 
company,  certified  that  all  the  stock  was  fully 
paid. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Dec.  Dig.  §  88.*] 

3.  Corporations  (§  316*)— Record— Effect. 

The  effect  of  a  record  in  the  books  of  a 
corporation  of  a  transaction  between  the  cor- 

S ration  and  an  officer -is  not  destroyed  by  the 
:t  that  the  record  was  made  by  the  officer 
himself,  when  there  was  no  concealment,  and 
the  entries  were  open  for  years  to  the  inspec- 
tion of  the  other  officers,  directors,  and  stock- 
holders. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  |  316.*] 

4.  Corporations  (§  452*)— Contracts— Evi- 
dence. 

A  recital  in  the  minutes  of  the  board  of 
directors  of  a  corporation  that  the  matter  of 
the  contract  with  a  certain  person  was  brought 
up  and,  after  discussion,  the  whole  matter  was 
referred  to  the  next  meeting  of  the  board,  to- 
gether with  the  fact  that  the  contract  was  not 
afterward  referred  to  at  any  meeting  of  the 
board,  is  insufficient  to  show  that  a  contract, 
made  by  offer  of  the  board  by  resolution,  and 
acceptance  by  the  person  named  by  assignment 
to  the  corporation  of  a  patent  right,  was  not 
completed. 

[Ed.  Note— For  other  cases,  see  Corpora- 
tions, Dec  Dig.  |  452.*] 

5.  Corporations  (8  88*)  —  Subscription  to 
Stock— Payment  by  Company  —  Validity 
of  Contract. 

A  contract  by  a  corporation  to  advance 
money  to  pay  for  a  subscription  of  stock  in 
consideration  of  the  transfer  to  the  company  of 
a  patent,  when  fairly  made,  is  valid,  where  the 
rights  of  third  parties  are  not  involved. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Dec  Dig.  8  88.*] 


6.  Corporations  (8  88*)— Contracts— Estop- 
pel to  Deny  Validity. 

A  corporation  cannot  repudiate  such  trans- 
action and  retain  the  fruits  thereof. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  8  88.*] 

7.  Corporations  (8  94*)  —  Stock  —  Certifi- 
cate—Necessity  for  Issuance. 

A  certificate  of  stock  is  not  necessary  to 
complete  ownership  of  the  stock;  the  shares  of 
stock  being  the  subject  of  ownership,  and  the 
certificate  only  evidence  thereof. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  8  435;  Dec.  Dig.  §  94.*] 

8.  Corporations  (8  88*)  —  Stock— Subscrip- 
tion— Validity  of  Contract. 

Under  Gen.  St.  1883,  8  241,  in  effect  at 
the  time  of  the  transaction  in  question,  provid- 
ing that- subscriptions  for  stock  shall  be  payable 
in  such  installments  and  at  such  time  as  shall 
be  determined  by  the  directors  or  trustees,  a 
corporation  could  contract  to  extend  the  time  of 
payment  of  the  price  of  stock  subscribed  for, 
preserving  to  itself  the  full  amount  of  sub- 
scription, with  interest  thereon,  and  all  rights 
to  enforce  its  full  payment  given  by  the  law. 
together  with  the  right  of  forfeiture  in  case  of 
nonpayment,  in  consideration  of  the  transfer  to 
the  corporation  of  a  valuable  patent. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  8  88.*] 

9.  Corporations  (8  65*)— Stock— Nature  of 
Property. 

Under  the  direct  provisions  of  Mills'  Ann. 
St.  8  480,  shares  of  stock  in  a  corporation  are 
personal  property. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  8  166;  Dec.  Dig.  8  65.*] 

10.  Corporations  (8  110*)— Stock— Cancel- 
lation. 

Entries  on  the  books  of  a  corporation  by 
an  employe,  at  the  direction  of  an  officer,  show- 
ing the  cancellation  of  certificates  of  stock  is- 
sued to  a  subscriber  to  whom  the  corporation 
had  advanced  money  to  pay  for  the  stock,  in 
consideration  of  the  transfer  to  it  of  a  patent, 
no  notice  being  given  to  him  of  such  cancella- 
tion, and  he  having  voted  the  stock  at  all  stock- 
holders' meetings  without  objection,  were  in- 
sufficient to  deprive  him  of  his  ownership  of 
the  stock. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  8  461;  Dec.  Dig.  8  110.*] 

11.  Corporations  (8  189*)— Stockholders- 
Action  Between  Corporation  and  Stock- 
holder—Form of  Remedy. 

Where  a  corporation  denied  plaintiff's  own- 
ership of  stock,  her  action  praying  for  an  ac- 
counting, that  she  be  decreed  the  owner  of  the 
stock,  and  that  a  certificate  be  delivered  to  her, 
and  offering  to  pay  any  sum  that  might  be 
found  due  the  company  on  a  note  for  money  ad- 
vanced by  the  company  to  pay  for  the  stock, 
was  properly  brought  in  equity. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  8  706;  Dec  Dig.  8  189.*] 

12.  Limitation  of  Actions  (8  177*)— Plead- 
ing— Necessity. 

The  defense  of  the  statute  of  limitations  is 
a  personal  privilege,  which  defendant  waives  if 
he  does  not  plead  it 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  8  663;  Dec  Dig.  8  177.*] 

13.  Limitation  of  Actions  (8  165*)— Opera- 
tion—Extinguishment  of  Debt— Bab  of 
Remedy. 

The  running  of  the  statute  of  limitation 
does  not  extinguish  the  debt  but  if  pleaded  and 
sustained,  bars  the  action  only. 

[Ed.  Note— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  8  649;  Dec.  Dig.  8  165.*] 
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14.  Limitation  of  Actions  (I  165*)— Opera- 
tion—Remedies of  Debtor. 

Where  a  stockholder  never  claimed  any 
benefit  from  the  statute  of  limitations,  nor  did 
anything  to  indicate  that  he  would,  but  ac- 
knowledged unreservedly  his  liability  on  a  note 
given  for  an  advancement  by  the  company  to 
pay  for  his  stock,  and  his  executrix,  in  suing 
for  an  accounting  for  dividends,  alleges  that  she 
is  ready  and  willing  to  pay  anything  that  may 
be  found  due  the  company,  the  fact  that  limi- 
tations have  run  against  the  note  does  not  pre- 
vent a  recovery;  no  proceedings  having  been 
taken  against  the  stockholder,  either  personally 
or  against  the  stock,  to  enforce  the  claim  of 
the  corporation  on  the  note. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  |  649;  Dec.  Dig.  f 
165.*] 

15.  Corporations  (f  78*)— Stock— Abandon- 
ment. 

Abandonment  of  corporate  stock  is  a  ques- 
tion of  intention  to  be  drawn  from  the  facts 
and  circumstances  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  S  78.*] 

16.  Corporations  (f  78*)— Stock— Abandon- 
ment— Evidence. 

The  party  claiming  an  abandonment  of 
corporate  stock  must  establish  the  facts  by 
clear  and  unequivocal  evidence. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  |  78.*] 

17.  Corporations  (|  78*)— Stock— Abandon- 
ment. 

That  a  stockholder  receipted  for  a  dividend 
on  shares  of  stock  for  which  he  had  paid  cash, 
nothing  being  said  about  other  shares  for  which 
he  had  subscribed  and  for  which  the  company 
paid  as  an  advancement  to  him,  does  not  con- 
stitute an  abandonment  of  the  latter  shares. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  S  78.*] 

18.  Limitation  of  Actions  (8  103*)— Compu- 
tation of  Period— Existence  of  Trust. 

A  corporation  being  a  trustee  for  its  stock- 
holders, before  lapse  of  time  begins  to  run  by 
limitation  or  laches  against  the  stockholder's 
right  to  an  accounting  for  dividends  on  stock, 
the  company  must  have  repudiated  the  relation 
and  claimed  the  stock  adversely,  and  brought 
the  repudiation  and  claim  to  the  knowledge  of 
the  stockholder. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  §§  506-510;  Dec  Dig. 
8  106.*] 

19.  Appeal  and  Error  (8  1086*)— Review- 
Harmless  Error— Dismissal  of  Action. 

The  denial  of  motions  to  dismiss  an  action 
as  to  particular  defendants  was  not  prejudicial 
to  them,  where  the  action  was  finally  dismissed 
as  to  them 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4073;  Dec  Dig.  f  1036.*] 

20.  Appeal  and  Error  (8  984*)— Review- 
Discretion  of  Trial  Court— Costs. 

The  matter  of  costs  in  an  equity  proceed- 
ing being  largely  within  the  discretion  of  the 
judge,  his  action  thereon  will  not  be  disturbed, 
unless  it  is  manifestly  erroneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  6  3881;  Dec  Dig.  8  984.*] 

21.  Costs  (I  101*)— Joint  Defendants— Dis- 
missal—Discretion  of  Court. 

Where  three  defendant  corporations  were 
closely  related  in  business  matters  and  all  con- 
nected with  the  same  enterprise,  some  of  the 
officers  or  directors  in  one  being  officers  or  di- 
rectors in  another,  or  both  the  others,  and  they 
were  all  interested  in  a  patent  assigned  by  a 


stockholder  whose  interests  are  Involved  In  the 
action,  and  a  note  given  by  him  to  one  seems 
to  have  been  in  the  possession  of  another  and 
was  finally  produced  by  an  officer  of  the  third, 
and  the  evidence  is  the  same  as  would  have 
been  introduced  were  one  company  alone  on 
trial,  and  no  cost  of  the  other  companies  sep- 
arate from  that  of  the  first  company  is  pointed 
out  tbe  dismissal  of  the  other  companies  with- 
out costs  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Costs.  Cent 
Dig.  88  394-396;  Dec  Dig.  8  101.*] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  Frank  T.  Johnson,  Judge. 

Actions  by  Elizabeth  F.  Holme,  executrix 
of  the  will  of  Richard  Holme,  against  the 
Mountain  Waterworks  Construction  Com- 
pany and  others. .  From  a  judgment  for 
plaintiff,  defendant  the  Waterworks  Con- 
struction Company  appeals,  and  from  Judg- 
ment dismissing  the  action  against  the  Den- 
ver Union  Water  Company  and  another, 
without  costs,  they  appeal.  Affirmed. 

Gerald  Hughes,  for  appellants.  Dines  ft 
Holme,  for  appellee. 

MUSSER,  J.  On  March  29,  1889,  the  Citi- 
zens' Water  Company,  hereinafter  called  Citi- 
zens' Company,  was  incorporated.  Its  capi- 
tal stock  was  fixed  at  $3,000,000,  divided  Into 
30,000  shares  of  the  par  value  of  $100  each- 
Seven  directors  for  the  first  year  were  nam- 
ed in  the  certificate  of  incorporation,  and  the 
objects  of  the  company  were  to  construct 
and  operate  waterworks  for  supplying  the 
city  of  Denver,  its  Inhabitants  and  others, 
with  water. 

On  April  29,  1889,  the  Mountain  Water- 
works Construction  Company,  hereinafter 
called  Construction  Company,  was  Incorpo- 
rated by  five  of  the  directors  of  the  Citizens' 
Company.  Its  capital  stock  was  fixed  at 
$500,000,  divided  into  5,000  shares  of  the 
par  value  of  $100  each.  Later  the  capital 
stock  was  increased.  The  Incorporators  were 
named  as  the  directors  for  the  first  year, 
and  its  objects  were  to  build  and  construct 
reservoirs  and  waterworks  and  to  lay  water 
mains,  pipes,  and  conduits  for  collecting  and 
distributing  water.  On  April  29th  the  board 
of  directors  of  the  Construction  Company 
met  and  organized.  At  that  meeting  a  reso- 
lution or  motion  was  passed  which  was  as 
follows:  "That  this  company  will  pay  all  as- 
sessments upon  the  sum  of  $15,000  of  the 
capital  stock  of  this  company  subscribed  for 
by  Charles  P.  Allen,  and  also  all  assessments 
upon  $15,000  of  the  capital  stock  of  this 
company  subscribed  for  by  Richard  Holme; 
and  that  in  consideration  thereof  the  said 
Allen  and  the  said  Holme  shall  each  pay  in- 
terest on  all  such  assessments  against  them, 
respectively,  from  the  time  each  assessment 
is  made  at  the  rate  of  8  per  cent  per  year ; 
and,  In  consideration  of  such  advancements 
by  this  company  of  said  assessments,  the 
said  Charles  P.  Allen  and  Richard  Holme 
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are  to  assign,  transfer,  and  set  over  to  the 
Citizens'  Water  Company  the  sole  and  ex- 
clusive right  to  use  the.  pa  tent  issued  to 
Charles  P.  Allen  for  the  manufacture,  sale, 
and  use  of  certain  wooden  conduits,  iron 
bands,  and  clips,  as  is  more  particularly  de- 
scribed in  the  said  patent  and  the  specifica- 
tions thereof,  in  the  counties  of  Arapahoe, 
Jefferson,  Douglas,  Park,  Chaffee,  and  Lake, 
In  the  state  of  Colorado  and  also  in  any  oth- 
er place  in  the  state  of  Colorado  where  the 
Citizens'  Water  Company  may  desire  to  use 
the  same  in  connection  with  its  own  system 
for  supplying  the  city  of  Denver,  the  Inhabi- 
tants thereof,  the  additions  thereto,  and  the 
suburbs  thereof,  with  water." 

The  attorney  of  the  company  was  direct- 
ed to  see  that  the  proper  assignment  and 
transfer  of  the  patent  was  made.  On  May 
2d  Allen  conveyed  a  half  interest  in  the  pat- 
ent mentioned  in  the  resolution  of  April  29th 
to  Richard  Holme,  covering  the  state  of  Colo- 
rado, and  on  May  3d  Holme  and  Allen  trans- 
ferred the  patent  to  the  Citizens'  Company, 
as  provided  in  the  resolution.  These  trans- 
fers were  duly  recorded  in  the  record  of 
transfers  of  patents  in  the  United  States  pat- 
ent office.  This  patent  was  of  considerable 
value  to  the  company,  and  was  kept,  used, 
and  enjoyed  by  It  at  all  times  after  the  trans- 
fer to  it,  as  well  as  by  its  successor,  the  Den- 
ver Union  Water  Company.  On  April  30, 
1880,  various  persons  subscribed  for  the  cap- 
ital stock  of  the  Construction  Company  in 
the  aggregate  amount  of  5,000  shares,  being 
all  of  the  capital  stock,  and  among  them 
was  the  subscription  of  Richard  Holme  for 
200  shares.  The  subscriptions  to  the  capital 
stock  of  the  Construction  Company  were  paid 
from  time  to  time  by  the  subscribers,  as  as- 
sessed or  called  for  by  the  directors.  At 
each  of  these  calls,  Holme  paid  the  assess- 
ment on  50  shares  until  these  50  shares  were 
fully  paid  for  by  him  in  cash,  when  a  cer- 
tificate was  issued  to  him  therefor.  On  the 
first  page  of  the  Journal  of  the  Construc- 
tion Company,  under  date  of  May,  1889,  the 
various  subscribers  to  the  capital  stock  were 
charged  with  their  subscriptions,  and  among 
them  appears  Richard  Holme,  charged  with 
200  shares  of  the  par  value  of  $20,000.  In 
the  ledger  of  the  company,  under  date  of  May 
1,  1889,  Mr.  Holme  Is  charged  with  capital 
stock  to  the  amount  of  $20,000,  and  is  cred- 
ited by  various  items  of  cash  paid  at  dif- 
ferent times  to  and  including  August  15, 
1890,  aggregating  $5,000  and  showing  a  bal- 
auce  of  $15,000.  This  balance  of  $15,000  was 
under  date  of  January  1,  1891,  carried  down 
and  charged  in  the  ledger  to  Mr.  Holme.  Mr. 
Holme  executed  his  promissory  note  for  the 
sum  of  $15,000,  dated  January  1,  1891,  and 
payable  one  day  after  date,  with  interest  at 
the  rate  of  8  per  cent  per  annum  until  paid. 
The  Citizens'  Company  and  the  Construc- 
tion Company  appear  to  have  occupied  the 
same  office,  and  some  of  the  officers  of  one 
were  officers  of  the  other,  and  this  note  re- 


mained In  the  vault  in  the  office,  was  listed 
among  the  assets  of  the  Construction  Com- 
pany, and  was  produced  at  the  trial  by  the 
cashier  of  the  Denver  Union  Water  Com- 
pany, who  found  it  in  a  safe  marked  "Citi- 
zens' Water  Company,"  among  other  papers 
of  the  Construction  Company. 

Under  date  of  January  31,  1891,  on  page 
46  of  the  Journal  of  the  Construction  Com- 
pany, is  an  entry  of  construction  to  sundries 
of  $30,000,  consisting  of  Charles  P.  Allen, 
for  use  of  patent  pipe,  $15,000;  Richard 
Holme,  for  use  of  patent  pipe,  $15,000,  with 
a  notation,  "as  per  contract  and  resolution 
of  the  board,  April  29,  1889."  And  in  the 
ledger,  under  the  same  date,  Richard  Holme 
was  credited  by  construction,  $15,000,  from 
page  46  of  the  Journal,  and  construction  was 
debited  to  Allen  and  Holme,  from  page  46  of 
the  Journal,  $30,000.  The  account  of  Allen 
does  not  appear  in  the  record,  though  the 
evidence  shows  that  he  was  credited  with 
$15,000  by  construction.  On  page  52  of  the 
Journal,  under  date  of  May  21st,  bills  receiv- 
'able  was  charged  with  $30,000,  to  construc- 
tion, for  the  note  of  Richard  Holme  for  $15,- 
000,  with  a  notation  that  the  note  was  for 
stock ;  also  for  a  note  of  Allen  for  $15,000, 
and  on  the  same  date  bills  receivable  was 
debited  with  Allen  and  Holme,  $15,000  each, 
from  page  52  of  the  Journal,  and  construc- 
tion was  credited  by  the  two  items  of  bills 
receivable,  each  for  $15,000,  from  the  same 
page.  These  entries  show  that  Holme  had 
purchased  200  shares  of  the  capital  stock 
for  $20,000;  that  he  paid  $5,000  in  cash; 
that  his  account  for  capital  stock  was  clos- 
ed; and  that  the  company  held  his  note  for 
$15,000.  On  November  8,  1890,  Holme  was 
appointed  to  act  as  secretary  pro  tern,  until 
further  order  of  the  board,  and  on  February 
26,  1891,  he  was  elected  secretary  of  the  com- 
pany, which  position  he  appears  to  have  oc- 
cupied until  about  January,  1900,  though  in 
the  fall  of  1897  he  withdrew  from  active 
charge,  the  books  were  taken  from  his  direct 
supervision  to  the  office  of  the  president,  and 
his  position  was  nominal.  He  signed  such 
documents  as  were  brought  to  him.  No  cer- 
tificates of  shares  were  issued  to  any  of  the 
stockholders  of  the  Construction  Company 
until  April  1,  1891. 

On  page  1  of  the  stock  Journal  of  the  com- 
pany, under  the  caption  "stock  issued,"'  Is 
an  entry  showing  the  issuance  to  Holme  of 
200  shares,  under  date  of  April  1,  1891.  and 
on  the  opposite  side,  under  the  caption,  "cer- 
tificate canceled,"  appear  words  and  figures 
indicating  the  cancellation  of  certificate  No. 
5  to  Holme  for  200  shares,  under  date  of 
October  7,  1891.  On  page  2  of  the  stock 
journal,  under  the  caption  "stock  issued,"  ap- 
pears an  entry  of  the  Issuance  of  150  shares 
to  Holme  on  October  7,  1891,  and  Just  below 
this  entry  appears  another,  showing  the  Is- 
suance to  Holme,  on  the  same  day,  of  50 
shares.  No  cancellation  of  the  150  shares 
appears.   These  entries  in  the  stock  journal 
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were  made  among  other  entries  relating  to 
other  stockholders. 

In  the  account  of  Richard  Holme,  in  the 
stock  ledger  of  the  company,  an  entry  shows 
the  issuance  to  him,  on  April  1,  1891,  of  cer- 
tificate No.  5  for  200  shares,  from  page  1 
of  the  stock  journal.  Certificate  No.  0  was 
never  detached  from  its  stub  in  the  certifi- 
cate book.  It  was  signed  by  Holme,  as  sec- 
retary, with  the  corporate  seal  attached.  It 
was  not  signed  by  the  president  There  was 
indorsed  on  it  a  written  assignment,  signed 
by  Holme  and  dated  October  7,  1891,  where- 
in 50  shares  were  assigned  to  Richard  Holme 
and  150  shares  to  Richard  Holme,  and  writ- 
ten across  its  face  in  the  handwriting  of 
Holme  were  the  words  "canceled  October  7, 
1891.**  The  account  of  Richard  Holme  in  the 
stock  ledger  showed  the  cancellation  of  cer- 
tificate No.  5  on  October  7,  1891,  and  the  is- 
suance, on  the  same  day,  to  Richard  Holme, 
of  certificate  No.  32  for  150  shares  and  cer- 
tificate No.  33  for  50  shares.  Certificate  No. 
33  for  50  shares  was  detached  from  the  stub, 
and  was  surrendered  and  cnnceled  on  July 
12,  1904,  and  certificate  No.  122  for  50  shares 
was  issued  to  Elizabeth  F.  Holme  in  lieu 
thereof.  Certificate  No.  32  for  150  shares 
was  written  up  to  Mr.  Holme,  signed  by  the 
secretary,  not  signed  by  the  president,  had 
the  corporate  seal  attached,  and  in  that  con- 
dition remained  in  the  certificate  book,  at- 
tached to  its  stub.  All  the  entries  aforesaid 
in  the  various  books  of  the  company  remain- 
ed unchanged  from  the  time  they  were  made. 
In  the  account  of  Holme  in  the  stock  ledger 
appear,  in  red  ink,  under  the  main  caption 
"certificate  canceled,"  the  figures  "32"  under 
the  subcaption  "certificate  number,"  and  on 
the  same  line,  under  the  subcaption  "number 
of  shares,"  appear  the  figures  "150,"  in  red 
ink.  No  date  appears  on  that  line  under 
the  subcaption  "date."  The  entry  in  the 
next  preceding  line  is  dated  October  7,  1891, 
and  in  the  next  following  line,  July  12,  1904. 
Below  the  account  appear  the  words  "No. 
32  not  issued,"  in  pencil.  This  ledger  was, 
In  1897,  removed  to  another  office  or  the 
office  of  the  Denver  Union  Water  Company, 
away  from  the  direct  care  and  supervision  of 
Holme,  and  was  thereafter  written  up  by 
an  em  ploy  6.  This  employe  made  these  red 
ink  and  pencil  entries  at  the  direction  of 
some  officer,  apparently  the  president,  when 
Holme  was  not  present  There  is  no  evi- 
dence that  Holme  ever  saw  them  or  ever  had 
any  connection  with  the  book  thereafter  that 
would  indicate  that  he  ought  to  have  seen 
them,  or  that  he  knew  of  them. 

After  the  organization  of  the  Construction 
Company,  and  to  and  including  April  17, 
1S94,  there  were  eight  stockholders'  meetings 
held,  one  of  which  was  an  adjourned  meet- 
ing. At  each  of  these  meetings,  Holme  was 
accredited  as  present  representing  200  shares 
in  person,  and  at  each  of  the  meetings,  ex- 
cept the  last  two,  when  no  vote  was  taken 
on  any  matter,  he  voted  the  200  shares.  The 


president  was  present  at  most  of  these  meet- 
ings, and  some  of  the  directors  at  all  of 
them.  No  objections  of  any  kind  were  made 
to  his  voting  these  shares.  The  fact  that  he 
was  entitled  to  vote  them  was  accepted  in 
his  case  the  same  as  In  the  case  of  any  other 
stockholder.  There  was  no  meeting  of  the 
8tockolder8  after  April  17,  1894,  prior  to 
Jannary  11,  1900. 

On  the  26th  of  May,  1890,  at  a  stockhold- 
ers' meeting,  the  capital  stock  of  the  com- 
pany was  increased  to  10,000  shares  of  the 
par  value  of  $100  each.  This  Increase  was 
subscribed  for  and  disposed  of.  On  Febru- 
ary 14,  1891,  certificates  were  filed  in  the  of- 
fice of  the  Secretary  of  State  and  the  re- 
corder of  the  then  Arapahoe  county,  signed 
and  sworn  to  by  the  president  and  the  di- 
rectors of  the  company  certifying  that  the 
whole  amount  of  the  capital  stock  of  the 
company  had  been  subscribed  for,  and  that 
the  whole  thereof  had  been  fully  paid  in 
cash.  On  May  1,  1889,  the  Construction 
Company  agreed  to  secure,  at  its  own  cost, 
the  necessary  land  and  rights  of  way  and 
construct  a  waterworks  system  and  use 
thereon,  as  specled,  the  patent  pipe  covered 
by  the  patent  transferred  by  Allen  and 
Holme,  all  for  the  purpose  of  furnishing  the 
city  of  Denver,  its  inhabitants  and  others, 
with  water,  and  for  this  the  Citizens'  Com- 
pany agreed  to  pay  the  Construction  Compa- 
ny all  of  the  shares  of  stock  of  the  Citizens' 
Company,  except  seven  shares,  together  with 
certain  bonds  of  the  latter.  This  contract 
was  performed  and  all  of  the  shares  of  the 
Citizens'  Company,  except  seven  shares,  were 
transferred  to  the  Construction  Company. 
Later  the  Citizens'  Company  transferred  the 
water  system  and  all  Its  property  to  the 
Denver  Union  Water  Company  for  certain 
considerations,  and  the  latter  has  owned  ana 
operated  the  system  and  property  ever  since. 
Certain  stock  and  bonds  of  the  Denver  Un- 
ion Water  Company  came  to  the  Construc- 
tion Company  in  this  transaction  on  account 
of  its  being  the  holder  of  the  stock  of  the 
Citizens'  Company.  From  the  time  of  the 
transfer  of  the  patent  the  three  companies, 
to  a  greater  or  less  extent  used  the  pipe 
covered  by  the  patent  which  had  been  as- 
signed by  Allen  and  Holme.  Several  divi- 
dends were  declared  by  the  Construction 
Company,  and  the  dividends  covering  the  30 
shares  of  stock,  for  which  Holme  had  receiv- 
ed a  certificate,  were  paid  to  and  receipted 
for  by  him.  He  was  not  paid  any  dividends 
on  the  150  shares. 

Some  time  after  Christmas,  1902,  Holme 
presented  to  the  secretary  of  the  Construc- 
tion Company  a  statement  of  an  acconnt  be- 
tween him  and  the  company,  crediting  the 
company  with  the  principal  and  interest  due 
on  his  note  and  charging  them  with  the  div- 
idends and  interest  thereon,  showing  a  bal- 
ance due  the  company  from  him  of  $7,813 
At  the  request  of  Holme,  this  was  presented 
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to  the  president  of  the  company,  and  the 
president  stated  that  Mr.  Holme  had  aban- 
doned all  claim  to  his  stock,  that  he  had  nev- 
er paid  the  note,  and  had  no  right  now  to 
make  a  demand  for  the  stock.  This  was 
conveyed  by  the  secretary  to  Holme.  Nego- 
tiations were  then  taken  up  through  attor- 
neys for  a  settlement  No  definite  conclu- 
sion was  communicated  to  Mr.  Holme  prior 
to  his  death,  which  occurred  on  the  12th  day 
of  July,  1903.  Just  before  his  death,  the 
company  concluded  that  Mr.  Holme  had  no 
claim  upon  the  stock  or  any  right  to  an  ac- 
counting, but  circumstances  prevented  the 
communication  of  this  conclusion  to  Holme's 
attorney  until  after  the  death  of  Holme. 
Thereafter,  the  appellee  was  appointed  ex- 
ecutrix and  tendered  to  the  company  the  bal- 
ance dne  on  the  note  after  deducting  the  div- 
idends claimed,  which  tender  was  refused. 
The  executrix,  on  July  14,  1904,  commenced 
this  action,  praying  for  an  accounting;  that 
she  be  decreed  to  be  the  owner  of  the  150 
shares  of  stock,  and  that  the  certificate  there- 
for be  delivered  to  her,  and  for  other  relief, 
and  offering  to  pay  any  sum  of  money  that 
ruipht  be  found  due  the  company.  There  was 
a  judgment  for  the  executrix,  finding  that 
she  was  the  owner  of  the  150  shares  and  all 
dividends  tnat  had  accrued  on  the  stock ;  and 
that  there  was  due  the  company  the  princl- 
ral  and  interest  on  the  note,  and  after  de- 
ducting the  dividends  there  was  still,  due 
the  company  the  amount  of  $5,002.11  (the 
amount  due  the  company  was  less  than 
Holme's  statement  on  account  of  a  dividend 
declared  thereafter) ;  that  a  sufficient  tender 
was  made  of  the  amount  due  and  refused; 
and  that  the  said  amount  be  paid  into  the 
recistry  of  the  court  for  the  benefit  of  the 
Construction  Company,  and  ordering  that  a 
certificate  be  issued  as  evidence  of  the  own- 
ership of  the  150  shares  of  stock. 

From  this  Judgment,  the  Construction  Com- 
pany appealed. 

The  rights  of  Holme  to  the  stock  had  their 
beginning  in  the  motion  or  resolution  of 
April  29,  1889.  Of  course,  this  resolution  of 
itself  was  not  a  contract,  but  a  mere  offer 
on  the  part  of  the  company  to  Holme  to  do 
certain  things  for  a  certain  consideration. 
The  company  offered  to  pay  all  assessments 
upon  a  subscription  of  Holme  for  $15,000  of 
the  capital  stock  of  the  company,  and,  in 
consideration  of  such  advancements  by  the 
company,  Holme  was  to  assign  the  patent 
right  By  the  assignment  of  the  patent  on 
May  3d,  Holme  indicated  his  acceptance  of 
the  offer  of  the  company.  It  is  to  be  noted 
that  the  offer  thus  accepted  by  Holme  was 
not  an  offer  to  extend  the  time  to  pay  the 
assessments,  the  debt  still  to  remain  of  the 
same  character,  to  wit  a  debt  for  stock ;  but 
the  language  is  that  the  company  would  pay 
the  assessments,  and  it  designates  these  pay- 
ments as  advancements,  in  consideration  for 
which  the  assignment  of  the  patent  was  to 


be  made.  When  these  advancements  were' 
made  by  the  company,  then,  surely,  under 
this  contract,  the  stock  was  paid  for,  and 
Holme  was  Indebted  to  the  company,  not  for 
the  stock,  but  for  the  advancements.  If  this 
is  not  so,  then  the  company  failed  to  do  what 
the  plain  language  of  the  resolution  shows 
that  it  obligated  itself  to  do,  and  for  which 
Holme  parted  with  the  consideration  requir- 
ed of  him  in  the  resolution.  The  plain  im- 
port and  language  of  the  resolution,  which 
constituted  the  offer  of  the  company,  and, 
when  accepted,  the  contract  between  it  and 
Holme,  and  which  will  De  referred  to  as  the 
resolution  contract,  conveys  no  other  mean- 
ing than  that,  when  the  company  paid  the 
assessment  the  character  of  the  debt  of 
Holme  was  changed  from  one  for  stock  to 
one  for  money  advanced. 

The  entries  in  the  books  of  the  company 
seem  to  have  been  made  in  the  line  of  this 
understanding  of  the  contract  between  Holme 
and  the  company.  The  entry  in  the  journal, 
from  which  Holme's  stock  account  in  the 
ledger  was  balanced,  indicates  that  it  was 
in  accordance  with  the  resolution  of  April 
29th,  that  the  balancing  was  done.  After 
all  the  entries  were  made,  the  books  showed 
that  Holme  was  no  longer  indebted  to  the 
company  for  stock,  but  on  the  promissory 
note.  The  books  say  this  note  was  for  stock, 
but  when  the  resolution,  the  recital  in  the 
journal  that  the  item  balancing  Holme's  ac- 
count was  in  accordance  with  the  resolution, 
and  the  recital  that  the  note  was  for  stock, 
are  all  considered  and  construed  together, 
the  conclusion  is  irresistible  that,  while  the 
note  was  given  for  a  debt  originally  for 
stock,  the  character  of  that  debt  had  chang- 
ed from  one  for  stock  to  one  for  the  advance- 
ments provided  for  in  the  resolution,  and  for 
which  Holme  bad  paid  a  valuable  considera- 
tion. The  stock  journal  and  stock  ledger 
showed  that  he  was  the  owner  of  the  stock 
which  the  other  ledger  showed  had  been 
paid  for.  In  line  with  the  same  idea  is  the 
certificate  subscribed  and  sworn  to  by  the 
president  and  directors  of  the  company,  cer- 
tifying that  all  the  stock  was  fully  paid. 
Such  a  certificate  could  not  have  been  truth- 
fully made  on  .any  other  theory,  and  it  can- 
not be  presumed  that  these  men  certified 
falsely,  or  were  Ignorant  of  what  they  were 
doing. 

Appellant  says  that  all  these  entries  in  the 
books  were  made  by  Holme,  or  under  his  di- 
rection, and  are  not  deserving  of  weight  be- 
cause self-serving.  When  the  position  of 
Holme  in  the  company,  first  as  manager  and 
then  as  secretary  and  manager,  from  1889 
to  1891,  covering  the  period  when  the  entries 
were  made,  is  considered,  by  what  other  per- 
son or  under  what  other  person's  direction 
would  these  entries  have  been  made?  There 
was  no  concealment  The  books  containing 
the  entries  were,  for  years,  open  to  the  inspec- 
tion of  the  president  directors,  and  stock- 
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holders.  Before  they  were  made,  Holme  vot- 
ed at  the  stockholders'  meetings  the  same  as 
the  others.  After  they  were  made,  he  did 
likewise.  The  note  was  listed  among  the 
other  papers  of  the  company,  and  was  in 
the  vault  with  them.  It  is  incredible  that 
under  all  these  circumstances  the  officers,  di- 
rectors, and  stockholders  did  not  know  of 
these  entries  and  note.  To  say  that  they 
did  not  is  to  Impute  to  them  the  grossest 
negligence  in  the  management  of  the  affairs 
of  the  company.  No  objections  were  made 
to  these  entries  or  the  note.  They  remained 
unchallenged. 

The  appellant  also  attaches  some  impor- 
tance, as  bearing  on  the  resolution  contract, 
to  a  recital  in  the  minutes  of  a  meeting  of 
the  board  of  directors  of  the  Construction 
Company  on  December  26,  1888,  as  follows: 
"The  matter  of  the  contract  with  Messrs. 
Holme  &  Allen  in  regard  to  the  contract  was 
brought  up,  and,  after  discussion,  the  whole 
matter  was  referred  to  the  next  meeting  of 
the  board."  The  appellant  insists  that  this 
in  some  way  shows  that  the  resolution  con- 
tract was  not  completed,  as  the  matter  was 
never  thereafter  referred  to  at  any  meeting 
of  the  board.  It  is  not  clear  that  the  recital 
refers  to  the  resolution  contract,  and,  if  it 
does,  It  could  only  indicate  that  some  nego- 
tiations relative  to  it  were  in  progress.  The 
resolution  contract  was  made  and  the  consid- 
eration for  it  had  passed  from  Holme  in 
May  preceding  this  meeting.  All  that  could 
be  done  with  it  in  December,  or  thereafter, 
was  to  abrogate  or  modify  It  by  mutual  con- 
sent of  Holme  and  the  company.  This  re- 
cital does  not  indicate  that  It  was  ever  abro- 
gated or  modified  in  any  way,  and  the  fact 
that  it  is  never  mentioned  thereafter,  and 
that  the  patent  was  ever  after  kept,  used, 
and  enjoyed,  is  evidence  that  the  contract 
remained  unchanged.  The  resolution  con- 
tract, therefore,  must  be  treated  as  an  agree- 
ment between  the  company  and  Holme, 
as  a  subscriber  to  its  stock,  that  the  compa- 
ny would  pay  his  subscription  to  the  amount 
of  $15,000,  and  the  advancements  made  by 
it  for  that  purpose  should  thereafter  be,  paid 
by  Holme.  Thus,  and  for  a  valuable  consid- 
eration paid  by  Holme,  was  the  debt  which 
he  owed  the  company  for  stock  extinguished 
and  converted  into  a  debt  for  moneys  ad- 
vanced for  his  benefit,  to  pay  his  subscrip- 
tion. Throughout  the  authorities  runs  the 
Idea  that  such  a  transaction  fairly  made, 
upon  mutual  considerations,  as  was  the  case 
here,  is  good  between  a  company  and  a  sub- 
scriber to  its  stock.  There  is  no  question 
of  rights  of  creditors  or  other  third  parties 
Involved  in  this  action.  It  is  between  Holme 
and  the  company. 

This  idea  of  the  validity  and  efficacy  of 
such  a  contract  is  well  summed  up  by  the 
Supreme  Court  of  the  United  States  in  Saw- 
yer v.  Hoag.  17  Wall.  610,  at  619,  21  L.  Ed. 
731,  as  follows:  "Undoubtedly  this  transac- 
tion, if  nothing  unfair  was  Intended,  was 


one  which  the  parties  could  do  effectually, 
as  far  as  they  alone  were  concerned.  Two 
private  persons  could  thus  change  the  nature 
of  the  indebtedness  of  one  to  the  other,  if  it 
was  found  to  be  mutually  convenient  to  do 
so.  And,  in  any  controversy  which  might  or 
could  grow  out  of  the  matter  between  the 
Insurance  company  and  the  appellant,  we 
are  not  prepared  to  say  that  the  company, 
as  a  corporate  body,  could  deny  that  the 
stock  was  paid  in  full." 

The  bona  fides  and  fairness  of  the  contract 
between  Holme  and  the  company  is  unques- 
tioned. The  patent  right  which  Holme  had 
transferred,  as  the  consideration  for  it,  was 
very  valuable  to  the  company.  In  addition, 
and  as  a  result  of  this  contract,  the  company 
secured  the  promise  of  Holme  to  repay  the 
advancements  represented  by  his  note  for 
$15,000.  The  pipe  covered  by  the  patent  was 
used  by  virtue  of  the  transfer  through  all 
the  years  that  passed  thereafter.  Holme  nev- 
er repudiated  the  transfer  of  the  patent.  He 
never  denied  his  liability  on  the  note,  but, 
on  the  contrary,  acknowledged  it  as  a  sub- 
sisting obligation  against  him  a  short  time 
before  his  death.  The  patent  has  been  kept, 
used,  and  enjoyed.  The  note  has  been  re- 
tained. A  corporation  cannot  even  repudiate 
an  unauthorized  transaction  and  retain  the 
fruits  thereof.  Bank  v.  Hammond,  25  Colo. 
307,  55  Pac.  1090;  Mulford  v.  Torrey  Ex- 
ploration Co.,  45  Colo.  81,  100  Pac.  596. 
How,  then,  can  the  company  repudiate  this 
transaction  and  keep  and  retain  the  fruits 
thereof? 

Here,  then,  was  Holme,  who  had  paid  for 
his  stock;  whose  stock  account  in  the  books 
of  the  company  was  balanced;  whom  the 
stock  books  of  the  company  showed  to  he 
the  owner  of  200  shares;  who,  without  ob- 
jection, was  received,  accepted,  and  accredit- 
ed as  the  holder  of  these  shares  at  stock- 
holders' meetings,  by  the  officers,  directors, 
and  other  stockholders,  and  voted  thereon 
precisely  the  same  as  any  stockholder.  Pay- 
ment for  the  stock,  its  transfer  to  him  on  the 
stock  books,  the  exercise  by  him  of  every 
right  of  a  stockholder,  with  the  full  knowl- 
edge, consent,  approval,  and  acquiescence  of 
the  officers,  directors,  and  other  stockholders, 
surely  were  enough  to  constitute  a  sale  and 
delivery  of  the  stock  to  him  as  effectually  as 
the  delivery  of  such  an  Intangible  thing  as  a 
share  of  stock  can  be  effected,  and  clothed 
him  with  every  indicia  or  evidence  of  owner- 
ship, except  the  certificate.  Why  he  did  not 
have  this  is  unexplained.  He  was  entitled  to 
It  upon  this  theory  of  the  resolution  contract 
The  certificate  was  not  necessary  to  complete 
ownership.  A  share  of  stock  is  the  subject 
of  ownership.  The  certificate  of  it  is  not  the 
subject,  but  one  of  the  evidences,  of  owner- 
ship. The  certificate  is  not  the  stock,  but  a 
representative  of  it  Marshall  v.  Marshall, 
11  Colo.  App.  505,  at  511,  53  Pac.  617.  Cook 
on  Corporations  (6th  Ed.)  fj  192.  The  fact  of 
ownership  may  be  inferred  from  other  facts. 
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In  the  absence  of  a  certificate.  Wheeler  v. 
Millar,  90  N.  Y.  353.  In  the  light  of  all  this, 
it  cannot  be  said  that  Holme  was  not  a 
stockholder  to  the  full  extent  of  200  shares. 
Holme  certainly  was  to  get  something  for 
hia  valuable  patent  right  under  the  resolu- 
tion contract  The  only  other  theory  that 
would  give  him  anything  Is  to  assume  that 
the  resolution  contract  extended  credit  to 
Holme  for  the  payment  of  $15,000  of  his  sub- 
scription to  the  capital  stock.  To  assume 
this,  however,  violence  must  be  done  to  the 
language  of  the  resolution,  and  it  must  be 
farther  assumed  that  the  officers  and  di- 
rectors were  mistaken  when  they  made  and 
filed  the  certificate  of  fully  paid  stock.  Wa  I  v- 
ing  these  things,  if  the  contract  was  that 
Holme  should  have  credit  for  the  payment  of 
Ms  subscription  to  the  amount  named,  then 
the  promissory  note  represented  a  stock  debt, 
and  the  character  of  the  debt  never  changed. 

Leaving  out  of  view  cases  where  the  rights 
of  creditors  and  other  third  parties  are  con- 
cerned— for  auch  is  not  the  case  here— that 
the  company,  for  a  valuable  consideration, 
both  parties  acting  in  good  faith,  as  is  the 
case  here,  could  make  a  binding  contract  for 
the  extension  of  the  time  within  which  the 
stock  was  to  be  paid  for  by  Holme  cannot 
be  successfully  controverted.  There  was  no 
statute  forbidding  such  a  contract  By  mak- 
ing It  the  company  secured  a  very  valuable 
asset;  one  that  was  extremely  useful  and 
greatly  advantageous  in  the  accomplishment 
of  the  very  object  of  its  existence,  the  con- 
struction of  a  waterworks  system.  Under  the 
law  it  could  have  issued  fully  paid  stock  to 
the  amount  of  the  value  thereof  for  this  pat- 
ent Why,  then,  could  it  not  make  a  contract 
to  merely  extend  the  time  of  payment  of  the 
purchase  price,  whereby  it  secured  to  itself 
this  patent  and,  at  the  same  time,  reserve 
to  itself  the  full  amount  of  the  subscription 
with  8  per  cent  interest  thereon,  and  all  the 
rights  to  enforce  Its  full  payment  given  by 
the  law,  together  with  the  right  of  forfeiture 
In  case  of  nonpayment?  The  right  of  the 
company  to  make  such  a  contract  is  clear, 
In  the  light  of  section  241,  Gen.  St  1883,  in 
effect  when  the  contract  was  made,  which 
provided  that  subscriptions  for  stock  shall  be 
payable  "in  such  Installments  and  at  such 
time  or  times  as  shall  be  determined  by  the 
directors  or  trustees."  The  section,  as  amend- 
ed, has  the  same  provision.  Besides  all  this, 
the  company  has  used,  enjoyed,  and  retained 
all  the  fruits  of  the  contract  and  the  note, 
and  has  never  offered  to  surrender  them. 

Our  statutes  seem  to  recognize  that  an  ac- 
cepted subscriber  to  the  capital  stock  of  a 
corporation  becomes  a  stockholder  by  the 
mere  act  of  subscription,  regardless  of 
whether  the  subscription  is  paid  or  not  Sec- 
tion 241,  Gen.  St  1883,  and,  as  it  was  amend- 
ed, section  480,  Mills'  Ann.  St.  (section  850, 
Rev.  St.  1908)  provides,  among  other  things, 
that  subscriptions  shall  be  made  payable  to 
the  corporation  in  such  installments  as  may 


be  determined  by  the  directors,  that  an  ac- 
tion may  be  maintained  to  recover  any  in- 
stallment due  and  unpaid  for  20  days  after 
demand  therefor,  and,  speaking  with  refer- 
ence to  a  written  demand  upon  the  delin- 
quent the  section  does  not  describe  him  as 
a  subscriber,  but  as  a  delinquent  stockholder. 
The  same  section  provides  that  the  proceeds 
of  any  sale,  over  the  amount  due  on  the 
shares  sold,  shall  be  paid  to  the  delinquent 
stockholder.  No  Installment  may  have  been 
paid;  yet  under  this  section  the  delinquent 
stockholder  would  be  entitled  to  the  pro- 
ceeds of  the  sale  over  the  amount  necessary 
to  pay  his  subscription.  It  might  weU  be 
asked,  if  he  was  not  the  owner  of  the  shares, 
why  should  this  surplus  be  paid  to  him? 
Section  486,  Mills'  Ann.  St  (section  873,  Rev. 
St  1908)  says  that  each  stockholder  shall  be 
liable  for  the  debts  of  the  corporation  to  the 
extent  of  the  amount  that  may  be.  unpaid 
upon  the  stock  held  by  him.  This  section 
seems  to  recognize  a  subscriber  who  has  not 
paid  his  subscription  as  a  stockholder.  In 
the  light  of  these  statutes,  were  it  necessary 
to  hold  that  an  accepted  subscriber  to  the 
capital  stock  is  a  stockholder,  the  following 
authorities,  which  say  that  the  effect  of  an 
ordinary,  accepted  subscription  to  the  cap- 
ital stock  of  the  corporation  makes  the  sub- 
scriber a  stockholder,  and  it  is  not  necessary 
that  he  should  have  paid  for  his  stock,  would 
be  worthy  of  consideration:  A.  &  S.  C.  R. 
Co.  v.  Hffl,  20  Or.  177,  25  Pac.  379;  1 
Thomp.  Corp.  §  1139 ;  Wheeler  v.  Millar,  su- 
pra; Mitchell  v.  Beckman,  64  Cal.  117,  28 
Pac.  110;  Schaeffer  v.  Mo.,  etc.,  Ins.  Co.,  46 
Mo.  248;  W.  &  M.  R.  Co.  v.  Dwyer,  49  Iowa, 
121. 

But  it  is  not  necessary  in  this  case  to  de- 
termine whether  this  Is  the  law  or  not,  for, 
in  addition  to  an  ordinary  accepted  subscrip- 
tion contract  Holme's  rights  are  fortified  by 
and  based  upon  the  resolution  contract,  and, 
under  the  construction  of  that  contract  now 
assumed,  he  procured  the  shares,  or  the 
right  to  them,  whatever  it  may  be,  on  credit 
and  he  gave  a  consideration  to  the  company 
for  extending  this  credit  After  making 
these  subscription  and  resolution  contracts, 
and  accepting,  retaining,  and  enjoying  their 
fruits,  and  in  the  fulfillment  thereof,  the 
company,  on  Its  books  and  at  its  meetings 
and  meetings  of  its  stockholders,  segregated 
the  stock  from  the  common  mass  of  stock, 
set  it  apart  for  Holme,  and  invested  him 
with  the  indicia  and  the  rights  and  privi- 
leges of  the  owner  and  holder  thereof.  What 
else  can  be  done  to  deliver  the  first  issue  of 
stock  to  a  subscriber?  What  the  company 
did  Is  consistent  only  with  an  Intention  to 
invest  Holme  with  the  title  to  this  stock. 
Shares  of  stock  are  personal  property.  Sec- 
tion 480,  Mills*  Ann.  St  The  general  rule 
is  that  where  a  sale  of  personal  property  is 
made  on  credit,  unless  a  different  intention 
is  shown  by  agreement  or  otherwise,  the 
property  in  the  goods  passes  on  delivery  to 
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the  buyer,  and,  In  the  absence  of  delivery, 
the  property  may  pass,  except  as  to  third 
persons,  although  the  seller  retains  the  right 
of  possession  until  the  price  is  paid.  35 
Cyc  323.  Whether  the  resolution  contract 
be  regarded  as  one  changing  the  nature  of 
the  debt  of  Holme  to  the  company,  or  as  one 
extending  credit  for  the  stock,  enough  has 
been  said  to  demonstrate  tha't  he  was  the 
owner  and  holder  of  the  stock  in  controversy, 
and  such  was  his  status  at  the  last  stock- 
holders* meeting  In  April,  1894. 

The  company  never  did  anything  known  to 
the  law  to  change  the  relation  of  Holme  to 
the  stock,  or  wrest  its  ownership  from  him. 
All  that  was  ever  done  pointing  in  the  direc- 
tion of  a  change  was  the  marking  of  the  red 
ink  entries  "  32  "  and  "150,"  about  June,  1899, 
by  an  employe,  at  the  direction  of  one  of  the 
officers,  on  the  cancellation  side  of  the  stock 
ledger,  without  Holme's  knowledge,  author- 
ity, or  consent,  and  without  any  previous 
action  of  the  company,  or  any  one  else,  ei- 
ther rightfully  or  wrongfully,  upon  which  to 
base  such  entries.  Rights  cannot  be  disposed 
of  In  that  way.  Holme,  his  relation  to  the 
stock  and  the  company  remaining  unchanged 
so  far  as  any  action  on  its  part  was  concern- 
ed, shortly  after  Christmas,  1902,  presented 
his  account,  acknowledging  his  indebtedness 
to  the  company  In  the  principal  and  Interest 
of  his  note,  claiming  credits  by  way  of  divi- 
dends, and  showing  a  balance  due  from  him. 
Then,  for  the  first  time,  he  received  an  Inti- 
mation from  the  president  of  the  company 
that  his  status  as  a  stockholder,  which  had 
theretofore  been  acknowledged  openly  and 
tacitly  so  far  as  his  knowledge  went,  was 
disputed,  and,  after  a  few  months  spent  in 
negotiations  for  a  settlement  and  after  his 
death,  his  status  at  his  death  and  theretofore 
existing  was  repudiated.  Thereupon  the  ex- 
ecutrix, within  a  year  after  the  death  of  the 
testator,  and  In  July,  1904,  after  having 
made  proper  tender,  "began  this  action. 

Now  the  appellant  says  that  appellee's 
remedy  was  not  In  equity,  but  at  law  for 
damages.  The  relation  of  Holme  as  bolder 
and  owner  of  the  stock  in  controversy  being 
established.  It  is  plain  that  the  position  of 
his  executrix  is  not  that  of  an  outsider  seek- 
ing to  get  In  by  virtue  of  a  repudiated  con- 
tract for  the  sale  of  stock,  and  the  authori- 
ties cited  by  appellant,  to  the  effect  that  the 
remedy  is  at  law  in  such"  a  case,  are  not 
In  point.  The  executrix  is  In  the  position 
of  one  who  is  a  stockholder,  whose  status, 
though  once  recognized,  Is  repudiated,  and 
who  Is  seeking  to  have  his  status  again  rec- 
ognized, and  to  have  an  accounting  for  what 
Is  due  him,  arising  out  of  that  status. 

In  the  case  of  Morey  v.  Fish  Bros.  Wagon 
Co.,  108  Wis.  520,  84  N.  W.  802,  while  the 
facts  which  made  Morey  a  stockholder  are 
different  from  those  which  made  Holme  one, 
yet  Morey  was  a  stockholder  as  Holme  was 
one,  and  the  principle  in  that  regard  is  the 
same,  the  court  said:  "Thus  It  appears  that 


the  action  Is  not  one  brought  by  an  outsider 
to  compel  the  corporation  to  make  blm  a 
stockholder,  but  an  action  brought  by  one 
who  is  already  a  stockholder  to  compel  recog- 
nition of  his  rights  as  a  stockholder,  which 
have  been  fraudulently  or  wrongfully  denied 
him,  and  for  Incidental  relief  by  way  of  ac- 
counting to  ascertain  what  the  profits  upon 
his  stock  rightfully  are,  and  what,  if  any- 
thing, Is  still  due  upon  his  note.  Actions  in 
equity  for  this  purpose  are  not  infrequent" 
And  In  Morawetz  on  Corporations  (2d  Ed.) 
f  208,  it  is  said:  "If  the  corporation  refuses 
to  recognize  the  real  owner  as  a  shareholder, 
or  refuses  to  deliver  him  a  new  certificate  of 
shares  when  entitled  thereto,  he  may  obtain 
specific  relief  by  bill  In  equity,  or  may  sue 
the  company  for  the  value  of  the  shares." 
This  must  be  the  true  rule,  for  otherwise,  if 
a  corporation  or  Its  officers  desired  to  ob- 
tain the  shares  of  a  stockholder,  all  that 
need  be  done  would  be  to  repudiate  the 
stockholder's  relation  as  such,  and  then,  un- 
der the  doctrine  contended  for  by  appellant, 
the  only  remedy  that  the  shareholder  would 
have  would  be  a  suit  at  law  for  damages, 
and  he  would  lose  his  shares.  In  other 
words,  he  would  be  compelled  to  sell  his 
stock.  He  Is  not  obliged  to  do  so.  He  has 
a  right  to  keep  his  interest  in  the  corpora- 
tion. Do  us  man  v.  Wisconsin,  etc.,  Co.,  40 
Wis.  418. 

In  Kinnan  v.  F.  S.  S.  M.,  etc.,  R.  Co.,  140 
N.  Y.  183,  35  N.  E.  498,  the  testator  was  a 
stockholder  who  had  lost  his  certificates,  and 
the  executor  sought  to  compel  the  issuance 
of  new  certificates.  The  testator,  as  was 
Holme,  was  a  stockholder  In  a  larger  sense 
than  a  mere  subscriber.  The  court  said  it 
was  the  ancient  and  admitted  jurisdiction  of 
equity  to  award  specific  relief  in  such  cases, 
and  that  a  summary  remedy  provided  by 
statute  was  cumulative  remedy  of  a  pure- 
ly equitable  character  to  be  administered  by 
an  equity  court  Furthermore,  in  this  case 
relief  is  prayed  for  In  an  accounting  for  cash 
and  stock  dividends  and  profits  arising  upon 
the  stock.  Such  relief  is  especially  equitable 
in  its  nature,  and  courts  of  equity  will  not 
refuse  to  entertain  jurisdiction,  when.  In 
connection  with  obtaining  a  transfer  of  spec- 
ific property,  another  and  necessary  relief  is 
asked,  which  courts  of  equity,  by  their  pro- 
cedure, can  best  administer,  and  over  which 
they  have  especial  Jurisdiction.  Iron  R.  Co. 
v.  Fink,  41  Ohio  St  321,  52  Am.  Rep.  84. 

It  having  been  ascertained  that  Holme,  up 
to  at  least  April,  1894,  was  the  holder  of  the 
stock  in  controversy,  It  becomes  necessary 
to  establish  that  thereafter  he,  or  his  execu- 
trix, voluntarily  or  Involuntarily,  parted  with 
the  property  in  the  stock  before  it  can  be 
said  that  the  executrix  did  not  own  it  at  the 
time  of  the  commencement  and  trial  of  this 
action.  The  appellant  claims  that  the  exec- 
utrix ought  not  recover,  because  Holme  per- 
mitted the  statute  of  limitations  to  run  on 
the  note  and  had  not  paid  it;  because,  dur- 
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Ing  several  years,  the  company  was  in  finan- 
cial straits  and  Its  stock  depreciated,  and  it 
was  only  after  the  stock  had  risen  in  value 
that  an  effort  was  made  to  pay  the  note; 
because  Holme  had  abandoned  his  stock  sub- 
scription ;  because  the  statute  of  limitations 
had  run  against  the  action;  and  because 
Holme  or  his  executrix,  or  both,  have  been 
guilty  of  laches.  These  claims  of  the  appel- 
lant, its  reasoning  and  authorities,  are  based 
on  the  assumption  that  this  action  Is  one  for 
the  specific  performance  of  a  contract  of  sub- 
scription. In  other  words,  the  appellant  as- 
sumes that  all  that  should  be  considered  is 
the  fact  that  Holme  signed  the  subscription 
contract.  Ignores  the  fact  that  it  performed 
that  contract,  and  tries  to  argue  away  and 
have  ignored  the  resolution  contract,  the  as- 
signment of  the  patent,  the  note,  the  entries 
on  the  books,  the  participation  of  Holme  In 
the  stockholders'  meetings,  and  the  certifi- 
cate of  fully  paid  stock.  The  case  sought  to 
be  made  by  appellant  Is  not  the  case  before 
the  court.  Nevertheless,  its  claims  will  be 
noticed  as  applied  to  this  case. 

If  the  executrix  had  come  Into  court  seek- 
ing the  relief  she  does,  claiming  that,  Inas- 
much as  the  statute  of  limitations  had  run 
against  the  note,  she  was  entitled  to  the 
stock  and  an  accounting,  without  being  oblig- 
ed to  account  for  the  amount  due  on  the 
note,  her  suit  might  not  have  met  with  any 
favor.  That  is  not  her  position.  The  de- 
fense of  the  statute  of  limitations  is  a  per- 
sonal privilege  of  a  defendant,  which  he  may 
plead  or  not,  as  he  chooses.  If  he  does  not 
plead  it,  he  waives  it  The  running  of  the 
statute  does  not  extinguish  the  debt,  but,  if 
pleaded  and  sustained,  bars  the  action  only. 
This  has  been  said  many  times  by  this  court 
Speculations  on  what  might  have  been  can- 
not be  indulged  in.  It  is  the  situation  that 
exists  that  must  be  considered.  Holme  never 
claimed  any  benefit  from  the  statute  of  limi- 
tations, nor  did  anything  to  Indicate  that  he 
would.  On  the  contrary,  before  his  death,  he 
acknowledged,  unreservedly,  his  liability  to 
the  company  for  the  note  and  interest,  and 
that  was  his  position  during  the  few  months 
spent  in  negotiations  for  a  settlement  His 
executrix  tendered  what  was  due  on  the  note 
before  commencing  this  action,  and  in  her 
complaint  alleges  that  she  is  ready  and  will- 
ing to  pay  anything  that  may  be.  found  due 
to  the  company,  and  the  amount  found  due 
is  now  in  the  registry  of  the  court  for  the 
appellant  If  the  debt  of  Holme  to  the  com- 
pany was  one  for  stock  or  for  advancements, 
judgment  could  have  been  obtained  on  the 
note  and  the  stock  sold  under,  execution,  or, 
if  a  lien  was  reserved,  the  stock  could  have 
been  sold  to  satisfy  it  and  in  either  case  any 
balance  remaining  could  have  been  collected 
from  Holme  or  his  estate,  or,  if  the  by-laws 
so  prescribed  and  the  debt  was  a  stock  debt 
the  stock  could  have  been  sold  to  satisfy  It, 
as  the  statute  and  by-laws  prescribed-  Thus 


a  feasible  mode  of  procedure  was  provided 
by  law  to  take  the  stock  from  Holme. 

The  situation  in  this  respect  is  the  same  in 
principle  as  in  Railroad  Co.  v.  Fink,  41  Ohio 
St  321,  52  Am.  Rep.  84.  In  that  case  it  was 
said  if  the  stock  was  not  disposed  of  in  the 
way  provided  by  law  or  sold  by  the  subscrib- 
er himself,  it  continued  to  be  his  property. 
It  is  further  said  that  it  was  the  duty  of  the 
directors  to  collect  stock  debts,  and  it  can 
be  as  well  said  that  it  was  their  duty  to  col- 
lect all  the  debts  due  the  company,  and  they 
are  guilty  of  a  breach  of  that  duty  if  they 
do  not  take  all  reasonable  means  for  collect- 
ing what  Is  due  the  company.  It  is  further 
said  in  that  case  if  a  corporation  elects  to 
waive  its  rights  and  neglects  Its  duty,  it 
cannot  complain  if  a  subscriber  asks  to  pay 
up  his  subscription  in  full  and  receive  the 
certificates  of  his  stock,  and  be  invested  with 
the  privileges  of  a  stockholder.  In  that  case 
there  was  also  a  time  when  the  stock  was 
depreciated  and  when  the  administrator  even 
refused  to  pay  the  overdue  calls,  but  the 
court  says:  "It  then  became  regular  and  le- 
gitimate for  the  company  to  sell  the  stock  at 
public  auction  for  what  it  would  bring, 
*  *  *  and  thereby  place  the  stock  beyond 
the  reach  of  the  administrator,  residuary 
legatee,  or  his  assignee.  But  the  company 
failed  to  adopt  the  statutory  method  of  fore- 
closing the  Interest  of  the  original  subscrib- 
er. The  title  to  the  stock  for  which  he  sub- 
scribed remained  unchanged  and  unimpaired 
by  any  action  on  the  part  of  the  company, 
with  no  bar  to  the  right  of  the  subscriber,  or 
those  claiming  under  him,  to  convert  the 
shares  into  fully  paid-up  stock,  and  call  for 
certificates." 

In  the  case  at  bar,  this  reasoning,  can  be 
applied  upon  stronger  ground,  for  Holme  had 
been  invested  with  the  stock  and  privileges 
of  a  stockholder,  and  the  company,  though 
in  financial  distress,  Instead  of  trying  to 
collect  the  money  and  levy  upon  the  stock, 
elected  to  waive  its  rights  and  neglect  its 
duty,  and  did  nothing  to  impair  the  title  of 
Holme  to  the  stock.  There  Is  no  evidence 
that  Holme  ever  refused  to  pay  the  note,  or 
that  the  company  ever  asked  or  suggested 
its  payment.  It  cannot  now  claim  rights 
which  it  might  have  claimed  and  which  it 
did  not  claim,  either  through  pure  neglect 
of  its  duty  or  out  of  consideration  for  what 
it  had  obtained  from  Holme. 

Abandonment  is  a  question  of  intention. 
The  Intention  must  be  drawn  from  the  facts 
and  circumstances  of  each  case.  The  party 
claiming  an  abandonment  must  establish  that 
fact  by  clear  apd  unequivocal  evidence. 
Beaver  R.  Co.  v.  St  Vrain  Co.,  6  Colo.  App. 
136,  40  Pac.  1066.  Assuming  the  law  to  be 
that  an  owner  can  abandon  property  so  as  to 
lose  ownership  of  it  it  is  evident  that  before 
he  can  be  said  to  have  formed  the  intention 
of  abandoning  it  his  acts  and  conduct  must 
be  positive,  unequivocal,  and  inconsistent 
with  his  ownership  of  it  Beaver  B.  Co.  v. 
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St  Vraln  Co.,  supra ;  Faw  v.  Whittington,  72 
N.  C.  821;  Banks  v.  Banks,  77  N.  C.  186; 
Dawson  v.  Daniel,  Fed.  Cas.  No.  8,669. 

This  record  does  not  show  any  positive  or 
unequivocal  act  of  Holme  indicating  that 
he  Intended  to  abandon  his  property.  So 
far  as  he  was  concerned,  he  did  not  know 
that  any  person  claimed  that  he  did  not  own 
the  stock  until  shortly  before  his  death,  and 
his  actions  then  showed  that  he  intended  to 
assert  his  right,  and  not  abandon  it  Nor 
did  he  do  anything  Inconsistent  with  his 
right  to  the  stock.  True,  he  receipted  for  a 
dividend  on  his  50  shares,  but  the  receipt 
covered  only  those  shares.  Nothing  was  said 
about  the  others.  He  had  a  right  to  presume 
that  the  dividends  upon  the  stock  in  contro- 
versy would  be  credited  on  the  note.  He  knew 
and  the  company  knew  that  payment  to  him 
of  dividends,  under  the  circumstances,  was 
a  mere  matter  of  bookkeeping.  In  any  event, 
his  acceptance  of  a  dividend  on  50  shares 
was  not  inconsistent  with  his  ownership  of 
the  other.  The  matter  now  in  dispute  was 
not  even  mentioned  or  considered  one  way 
or  the  other.  This  was  not  even  a  settle- 
ment of  the  dividends  on  the  other  stock. 
The  company  could  not  be  deceived  thereby, 
for  it  was  in  possession  of  all  the  facts.  It 
knew,  as  Holme  knew,  that  he  was  the  ac- 
credited and  recognized  holder  of  the  other 
stock.  If  the  company  at  the  time  had  form- 
ed the  Intention  to  repudiate  Holme's  rela- 
tion, it  knew  that  it  had  not  communicated 
such  intention  to  him,  and  he  was  ignorant 
of  it  Under  all  these  circumstances  it  can- 
not be  said  that  Holme,  by  taking  dividends 
on  the  50  shares,  abandoned,  or  was  estop- 
ped from  claiming,  his  other  shares.  Crane 
Bros.  Mfg.  Co.  v.  Adams,  142  111.  125,  30 
N.  E.  1030 ;  Brown,  Adm'r,  v.  Insurance  Co., 
59  N.  H.  298,  47  Am.  Rep.  205;  Fay  v.  Tow- 
er, 58  Wis.  286,  16  N.  W.  558;  Ware  v. 
Cowles,  24  Ala.  446,  60  Am.  Dec.  482. 

A  corporation  is  a  trustee  for  its  stock- 
holders, and  Is  bound  to  protect  their  inter- 
ests. Supply  Ditch  Co.  v.  Elliott,  10  Colo. 
327, 15  Pac.  691,  8  Am.  St  Rep.  586.  It  holds 
its  property  as  trustees  for  its  stockholders. 
Glengary  Con.  M.  Co.  v.  Boehmer,  28  Colo.  1, 
62  Pac.  839.  A  stockholder  has  the  right 
therefore,  to  rely  upon  the  fact  that  the  cor- 
poration will  preserve  his  right  to  his  stock 
and  to  presume  that  it  will  not  assert  an  ad- 
verse claim  to  it  Owingsville  v.  Bondurant's 
Adm'r,  107  Ky.  505,  54  S.  W.  718.  This  be- 
ing so,  Holme  had  the  right  to  assume  that 
the  company  would  not  appropriate  its  stock 
for  his  debt,  except  In  a  lawful  way,  which 
necessitated  notice  to  him.  When  he  left  the 
employ  of  the  company,  the  stock  was  his 
and  his  rights  were  recognized,  as  always 
before.  He  received  no  notice  to  the  con- 
trary, and  he  had  the  right  to  believe  that 
his  status  continued.  He  had  no  right  to 
presume  that  the  company,  his  trustee,  would 
violate  its  duty  and  arbitrarily  attempt  to 
foreclose  him  of  his  rights  without  notice, 


demand,  or  opportunity  to  be  beard.  The 
first  notice  that  he  received  that  the  company 
intended  to  repudiate  his  status  as  a  stock- 
holder and  claim  his  stock  adversely  was 
after  Christmas,  In  1902.  This  trust  rela- 
tion existing  between  Holme  and  the  com- 
pany, whatever  Its  specific  nature,  was  creat- 
ed with  the  consent  of  both,  and  it  was  a 
continuing  trust  It  follows  that  if  lapse  of 
time  can  bar  an  action  In  such  a  case,  it) 
did  not  begin  to  run,  under  the  statute  of 
limitations  or  the  doctrine  of  laches,  until 
the  company  repudiated  the  relation,  claimed 
the  stock  adversely,  and  brought  the  repudia- 
tion and  claim  to  the  knowledge  of  Holme. 
Warren  v.  Adams,  19  Colo.  515,  36  Pac.  604 ; 
French  v.  Woodruff,  25  Colo.  339,  54  Pac 
1015;  Dennison  v.  Barney,  113  Pac.  519; 
Marshall,  Adm'x,  v.  Marshall,  11  Colo.  App. 
505,  53  Pac.  617 ;  Roach  v.  Caraffa,  85  CaL 
436,  25  Pac.  22;  Wells  v.  Green  Bay,  etc, 
Co.,  90  Wis.  442,  64  N.  W.  69;  Morey  v.  Fish 
Bros.  Wagon  Co.,  supra ;  Mercer  County  Ct 
v.  Springfield  T.  Co.,  10  Bush  (Ky.)  254.  In 
Kobogum  v.  Jackson  Iron  Co.,  76  Mich.  498, 
43  N.  W.  602,  it  is  said:  "The  corporation 
held  all  its  property  in  trust  for  the  parties 
interested;  and  whether  treated  as  equita- 
ble tenants  In  common,  or  as  stockholders, 
could  make  no  particular  difference.  There 
is  no  law  which  terminates  the  interest  of 
a  stockholder  without  some  adverse  action, 
asserting  its  extinction  or  denying  its  exist- 
ence, or  whtch  compels  him  to  seek  aid  from 
courts,  when  no  such  adverse  position  is 
taken.** 

It  was  about  19  months  after  Holme  re- 
ceived knowledge  of  the  attitude  of  the  com- 
pany when  this  action  was  brought  during 
which  time  Holme  died,  his  will  was  pro- 
bated, and  the  executrix  appointed.  There  is 
no  statute  barring  an  action  of  this  kind  in 
so  short  a  time,  nor  did  anything  transpire 
that  required  the  interposition  of  laches  as  a 
bar.  As  to  the  dividends,  less  than  six  years 
intervened  between  the  time  they  were  de- 
clared and  became  payable  and  the  com- 
mencement of  the  action.  The  company  has 
received  the  full  measure  for  the  credit  it  ex- 
tended Holme.  It  kept  and  enjoyed  the  pat- 
ent for  all  these  years.  The  full  price  of  its 
stock,  together  with  interest  as  it  agreed  to 
accept  when  it  received,  accepted,  and  re- 
tained the  note,  has  been  paid  to  It  It  has 
not  suffered,  or,  if  it  has,  it  has  been  through 
its  own  neglect  and  delay,  and  because  it  did 
not  proceed  as*  the  law  allows.  The  judgment 
against  the  Construction  Company  Is  there- 
fore affirmed. 

Before  the  introduction  of  any  evidence, 
and  during  the  trial,  the  Citizens'  Company 
and  the  Denver  Union  Water  Company,  sev- 
erally, moved  that  the  action  be  dismissed,  as 
to  them,  on  various  grounds.  The  motions 
were  denied.  In  view  of  the  fact  that  the  ac- 
tion was  finally  dismissed  as  to  the  two 
companies,  these  rulings  cannot  be  prejudi- 
cial, if  erroneous.   At  the  close  the  two  com- 
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panics  were  dismissed  without  costs,  and 
they  are  now  here  complaining  of  this.  The 
matter  of  costs  In  an  equity  proceeding  Is 
largely  within  the  discretion  of  the  judge, 
and  his  action  thereon  will  not  be  disturbed, 
unless  such  action  is  manifestly  erroneous. 
Ratcliffe  v.  Dak  an,  16  Colo.  100,  26  Pac.  341; 
Putnam  v.  Lyon,  3  Colo.  App.  144,  32  Pac 
492;  Charlton  v.  Kelly,  7  Colo.  App.  301,  43 
Pac.  455. 

The  three  companies  filed  a  joint  answer. 
While  they  were  separate  and  distinct  corpo- 
rations, they  were  closely  related  in  business 
matters  and  were  all  connected  with  the  same 
enterprise.  Some  of  the  officers  or  directors 
In  one  were  officers  or  directors  in  another, 
or  both  the  others.  They  were,  or  had  been, 
all  interested  In  the  patent  assigned  by 
Holme.  The  note  given  by  Holme  was  given 
to  one,  seemed  to  have  been,  for  a  time  at 
least,  in  the  undefined  possession  of  another, 
and  was  finally  produced  by  an  officer  of  the 
third.  The  Construction  Company  held  the 
stock  of  the  Citizens'  Company,  and,  for  a 
time,  at  least,  stock  and  bonds  of  the  Den- 
ver Company.  In  this  Interlacing  of  Interests 
it  was  next  to  Impossible  to  tell  which  of 
the  companies,  if  any,  should  be  held,  until 
all  the  evidence  was  in.  The  evidence  intro- 
duced is  the  same  as  would  have  been  intro- 
duced were  the  Construction  Company  alone 
on  trial.  No  cost  of  the  other  companies  sep- 
arate from  that  of  the  Construction  Company 
is  pointed  out  Except  in  an  amount  so 
small  as  to  be  unworthy  of  notice,  no  cost  Is 
apparent  that  was  not  the  cost  of  the  Con- 
struction Company.  There  is  no  effort  made 
to  segregate  their  costs,  if  there  was  any, 
from  that  of  the  Construction  Company,  or 
to  show  that  it  can  be  segregated,  or  to 
demonstrate  that  payment  of  costs  to  them 
by  the  executrix  would  not  be  a  payment  pro 
tanto  of  the  costs  of  the  Construction  Com- 
pany. In  this  situation,  error  of  the  court  In 
dismissing  the  two  companies  without  costs 
is  not  manifest,  and  its  action  in  that  re- 
gard is  -therefore  affirmed. 

Judgment  affirmed. 

CAMPBELL,  C.  J.,  and  WHITE,  J.,  concur. 


SCHOOL  DIST.  NO.  2,  FREMONT  COUN- 
TY, v.  SHUCK. 

(Supreme  Court  of  Colorado.    Feb.  6,  1911.) 

1.  Pleading  rt  8*)— Conclusions— Fraud. 

The  pleading  of  fraud,  that  plaintiff  repre- 
sented himself  to  be  a  man  of  good  character, 
whereas  his  character  was  bad,  is  insufficient. 
The  acts  constituting  the  fraud  and  the  acta 
or  things  making  his  character  bad  must  be 
pleaded;  saying  it  was  bad  being  but  the  plead- 
er's conclusion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  8  8;*  Fraud,  Cent  Dig.  §  37.] 


2.  Schools  and  School  Districts  (8  141*)— 
Teachers  —  Discharge  —  Good  Cause 
Shown. 

Under  the  statute  providing  that  a  teacher 
can  be  discharged  only  on  good  cause  shown, 
there  must  be  specific  accusation,  notice,  evi- 
dence of  the  charge  before  the  board  in  its  offi- 
cial capacity,  and  opportunity  to  the  teacher 
to  be  heard  and  refute  the  charge,  so-  that  the 
discharge  ia  illegal  where  some  of  the  members 
of  the  board,  in  an  unofficial  capacity,  having 
inquired  around  and  found  there  was  some 
basis  for  the  neighborhood  rumors  that  a  teach- 
er was  immoral,  the  board  gave  the  teacher 
leave  of  absence,  and  directed  him  to  clear  up 
the  matter,  and  discharged  him  on  bis  failure 
to  do  so. 

fEd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  §8  301-304;  Dec 
Dig.  8  141.*] 

3.  Schools  and  School  Districts  (8  132*)— 
Teachers— Revoking  Certificate. 

A  school  board  has  no  authority  to  revoke 
a  certificate  it  has  issued  to  a  teacher,  so  that 
its  doing  so  and  prohibiting  his  teaching  will 
not  prevent  recovery  by  him  for  the  time 
subsequent  thereto  for  which  it  had  hired  him 
to  teach;  but,  to  relieve  the  district  from  lia- 
bility, the  board  must  discharge  on  good  causa 
shown,  as  provided  by  statute. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  8  288;  Dec  Dig.  8 
132.*] 

4.  Pleading  (8  339*)— Abandonment  op  De- 
fense in  Open  Court. 

Where  defendant's  counsel  stated  to  the 
court  during  the  trial  that  he  relied  wholly  on 
certain  defenses,  to  which  demurrer  had  prop- 
erly been  sustained,  and  gave  it  to  understand 
that  he  did  not  care  for  the  issue  raised  by  the 
only  defense  to  which  demurrer  was  not  sus- 
tained, the  effect  of  his  action  was  to  abandon 
or  waive  in  open  court,  during  the  trial,  such 
defense. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  88  1033-1045;  Dec  Dig.  8  339.*] 

5.  Judgment  (8  126*)— Default— Proof. 

The  action  being  on  a  written  contract  for 
liquidated  damages,  and  the  only  defense  to 
which  demurrer  had  not  been  properly  sustain* 
ed  having  been  waived  in  open  court,  so  that 
plaintiff  was  entitled  to  a  default  judgment 
without  evidence,  judgment  for  him  was  not 
erroneous,  because  of  his  having  attempted  to 
prove  the  allegations  of  the  complaint  and  im- 
perfectly done  so  as  to  some  of  them. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  88  228-230;  Dec.  Dig.  8  126.*] 

6.  Appeal  and  Error  (8  1073*)— Harmless 
Error. 

Where  plaintiff  would  have  been  entitled 
on  motion  to  have  the  anawer  stricken  because 
not  verified,  though  the  complaint  was  verified, 
it  was  harmless  to  accomplish  the  same  result 
by  giving  judgment  by  default 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4241;  Dec  Dig.  f  1073.*] 

Error  to  District  Court,  Fremont  County; 
Morton  S.  Bailey,  Judge. 

Action  by  M.  E.  Shuck  against  School 
District  No.  2,  Fremont  County.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. , 

Suit  by  a  school  teacher  against  a  school 
district  to  recover  damages  for  an  alleged 
breach  of  contract  of  employment  Plaintiff 
alleges  that  defendant,  a  district  of  the  first 
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class,  employed  him  as  principal  of  Its  high 
school  at  Florence  for  one  year  from  May 
31,  1005,  to  May  31,  1906,  at  $1,200;  that 
he  was  duly  licensed  by  its  board  of  directors 
and  taught  until  February  14,  1906,  when 
said  board  notified  him  it  had  revoked  his 
certificate  the  previous  day,  and  he  was 
prohibited  from  teaching  without  a  license; 
that  he  had  no  notice  or  opportunity  to  be 
heard. 

The  answer  has  five  separate  defenses. 
The  first  denies  all  allegations  not  admitted; 
admits  he  was  employed  as  claimed.  The 
second  and  third  defenses  plead  fraud  in 
procuring  said  certificate  and  making  said 
contract,  in  that  plaintiff  represented  his 
moral  character  was  good  when  it  was  bad, 
which  deceived  the  board.  The  fourth  al- 
leges rumors  in  the  neighborhood  that  plain- 
tiff's moral  character  was  bad;  that  mem- 
bers of  the  board  made  personal  inquiries 
and  reported  to  the  board  there  was  some 
foundation  for  such  rumors,  whereupon  the 
board  gave  plaintiff  30  days'  leave  of  ab- 
sence with  instructions  to  clear  said  matter 
up ;  that,  having  failed  to  do  so,  the  board 
revoked  his  certificate.  The  fifth  defense 
alleges  that  plaintiff  seeks  to  recover  for 
the  months  of  April,  May,  and  June,  when 
he  was  without  a  certificate  after  February 
18th.  General  demurrers  were  sustained  to 
the  second,  third,  fourth,  and  fifth  defenses, 
and  defendant  elected  to  stand  upon  its  an- 
swers. 

At  the  trial,  said  certificate,  contract,  and 
a  notice  were  put  in  evidence  aa  follows: 

"Teacher's  Contract. 

"This  agreement,  made  and  entered  into 
this  10th  day  of  May,  A.  D.  1905,  by  and 
between  school  district  No.  2,  Fremont  coun- 
ty, Colorado,  acting  by  and  through  its  board 
of  directors,  duly  authorized,  party  of  the 
first  part,  and  Prof.  M.  E.  Shuck,  party  of 
the  second  part,  witnesseth: 

"The  said  Prof.  M.  E.  Shuck  promises  and 
agrees  faithfully  and  diligently  and  with  his 
best  professional  skill  to  fill  the  position,  and 
discharge  the  duties  of  principal  of  the  high 
school  of  school  district  No.  2,  of  Fremont 
county,  Colorado,  for  the  period  of  one  year, 
being  from  May  31,  1905,  until  May  31,  1900, 
conducting  said  high  school  during  the  school 
months  of  said  term,  (or  during  such  period 
as  the  course  of  study,  or  the  board  of  di- 
rectors may  require,)  for  the  sum  of  twelve 
hundred  ($1,200)  dollars,  payable  in  monthly 
Installments  of  one  hundred  ($100)  dollars 
each. 

"In  consideration,  of  which  services  as 
principal  of  said  high  school  as  aforesaid, 
to  which  said  position  the  said  Prof.  M.  E. 
Shuck  is  hereby  employed,  the  said  school 
district  No.  2  promises  and  agrees  to  pay  to 
the  said  Prof.  M.  E.  Shuck  the  full  sum  of 
twelve  hundred  ($1,200)  dollars  In  monthly 
Installments  of  one  hundred  ($100)  dollars 
each;  said  term  to  begin  May  31,  1905,  to 


continue  to  May  31st,  1906;  said  monthly 
installments  of  $100  each  to  be  paid  at  the 
usual  time  of  each  month,  adopted  by  the 
said  board  of  directors,  for  the  payment  of 
teachers. 

"Witness  the  hands  and  seals  of  the  re- 
spective parties  hereto,  said  school  district 
by  its  board  of  directors  in  regular  meeting 
duly  assembled,  signed  by  the  president  there- 
of, the  day  and  year  first  above  written. 
"School  District  No.  Two, 

"M.  E.  Lewis,  [Seal] 
"Pres.  of  Board  of  Directors. 
"M.  E.  Shuck." 

"Florence  Public  Schools, 
"District  No.  2,  Fremont  County,  Colo. 
"Teacher's  City  Certificate. 

"No.  59. 

"M.  E.  Shuck,  having  furnished  satisfacto- 
ry evidence  of  a  good  moral  character,  schol- 
arship and  experience,  is  entitled  to  a  cer- 
tificate of  the  high  school  class,  first  grade, 
and  is  hereby  licensed  to  teach  in  the  city 
schools  of  district  No.  2,  Florence,  Colorado, 
for  the  term  of  36  months  from  date.  Board 
of  Education, 

"W.  L.  Morris,  President 
"Frank  A.  Moore,  Secretary. 
"M.  E.  Lewis. 
"F.  R  Moore. 
"Greeley  Draper. 
"Date,  December  5,  1904. 

"Alfred  Durfee,  Superintendent 
"This  license  is  in  force  only  during  term 
of  active  and  continuous  employment  In 
schools.** 

"Florence  High  School, 
"M.  E.  Shuck,  Principal. 

"Florence,  Colo.,  2-14,  1906. 
"Board  of  Ed.,  Dist  No.  2,  Florence,  Colo.: 

"Since  I  hold  the  action  of  the  Board  In 
passing  resolutions  to  revoke  my  certificate 
without  just  cause  having  been  shown  to  be 
Illegal,  I  shall  hold  myself  in  readiness  to 
fulfill  my  contract  with  District  No.  2,  and 
shall  hold  the  District  for  their  part  of  the 
contract 

"M.  E.  Shuck,  Principal  High  School." 

Lee  Champion  and  Joseph  D.  Blunt  for 
plaintiff  in  error.  A.  L.  Jeffrey  and  Edward 
H.  Stinemeyer,  for  defendant  in  error. 

GARRIGUES,  J.  (after  stating  the  facts 
as  above).  There  are  only  two  questions  in 
the  case:  First  were  the  demurrers  properly 
sustained;  second,  is  the  judgment  Tight 
Both  must  be  answered  in  the  affirmative. 
The  second  and  third  defenses  plead  fraud 
in  procuring  said  certificate  and  contract 
in  that  plaintiff  represented  himself  a  man 
of  good  moral  character,  whereas  his  charac- 
ter was  bad.  Fraud  cannot  be  pleaded  this 
way  generally.  The  acts  or  things  consti- 
tuting fraud  must  be  set  out  Saying  one's 
character  is  bad  is  the  pleader's  conclusion. 
His  acts,  or  things  he  does,  which  make  it 
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bad  most  be  pleaded.  Others  might  form 
different  conclusions.  The  pleader  has  no 
right  to  make  himself  the  Judge  of  another's 
character,  and  deprive  the  court  of  the  facts 
upon  which  he  bases  his  conclusion.  The 
third  defense  states  rumors  circulating  in 
the  neighborhood  that  plaintiff  was  an  im- 
moral man,  which  was  injurious  to  and  de- 
moralizing said  school;  that  some  of  the 
board,  not  In  an  official  capacity,  but  person- 
ally, Inquired  around  and  found  there  was 
some  basis  for  the  talk;  whereupon  the 
board  gave  plaintiff  80  days'  leave  of  absence 
'  and  directed  him  to  clear  it  up,  which  he  did 
not  do.  So  the  board  revoked  his  certificate 
and  notified  him  he  no  longer  had  authority 
to  teach;  in  other  words,  took  this  way  of 
discharging  him.  All  of  said  action  was 
taken  ex  parte,  with  no  charges  preferred, 
no  notice  to  the  plaintiff,  and  no  opportuni- 
ty to  appear  and  be  heard  before  the  board. 
This  is  no  defense.  The  statute  provides  a 
teacher  can  only  be  discharged  upon  good 
cause  shown.  Neighborhood  talk  and  ru- 
mors, report  to  the  board  by  Individual  mem- 
bers upon  personal  investigation  that  there 
was  some  foundation  for  the  talk,  without 
specific  charge  made  against  the  teacher, 
with  notice  and  opportunity  to  refute  said 
charge  before  the  board  acting  officially,  is 
not  good  cause  shown.  While  we  do  not 
mean  there  must  be  formal  pleadings  and  a 
trial  before  the  board  with  the  rules  and  for- 
malities of  court  procedure,  still  we  think 
that  good  cause  shown  means  specific  accu- 
sation, notice,  evidence  of  the  charge  be- 
fore the  board  in  its  official  capacity,  and  an 
opportunity  to  the  teacher  to  be  heard  and 
refute  the  charge.  The  fifth  defense  pleads, 
hi  effect,  that  plaintiff  was  trying  to  recover 
for  his  April,  May,  and  June  wages  after 
his  certificate  had  been  revoked  by  the  board. 
This  is  no  defense.  That  is  what  plaintiff 
pleaded  and  about  which  he  was  complain- 
ing, it  is  neither  a  denial  nor  a  plea  in 
confession  and  avoidance.  If  the  defendant 
had  pleaded  that,  afl  the  time  of  making 
said  contract,  plaintiff  held  a  certificate,  but 
before  the  expiration  of  his  year,  to  wit, 
February  18,  1906,  it  expired  by  limitation 
and  he  failed  to  procure  another,  the  plea 
would  have  been  good  in  this  case. 

This  action  was  on  a  written  contract  for 
the  recovery  of  liquidated  damages,  and  the 
court  could  have  entered  a  default  judgment 
without  reversible  error  for  two  reasons: 
First,  defendant's  counsel  during  the  trial 
stated  to  the  court  that  he  relied  wholly  up- 
on his  demurrers,  and  gave  the  court  to  un- 
derstand that  he  did  not  care  for  the  is- 
sue or  traverse  raised  by  the  first  defense — 
did  not  rely  upon  that  The  effect  of  his 
action  was  to  abandon  or  waive  in  open 
court,  during  the  trial,  his  first  defense.  He 
should  now  be  held  to  his  statement  during 
the  trial.  When  counsel  elected  to  stand  up- 


on  his  answers  and  waived  his  first  defense, 
plaintiff  was  entitled  to  a  default  Judgment 
upon  his  complaint,  without  evidence.  The 
complaint  was  confessed,  the  damages  were 
liquidated,  and  no  evidence  was  necessary. 
In  the  second  place,  the  complaint  was  veri- 
fied; the  answer  was  not  If  the  plaintiff 
had  moved  to  strike  it  from  the  files  for 
want  of  verification  and  judgment  on  the 
pleadings,  it  would  not  have  been  error  to 
have  sustained  the  motion.  The  court  would 
probably  have  been  reluctant  in  doing  so, 
but  it  would  not  have  been  error  in  this 
case,  as  it  stood.  Judgment  by  default  with- 
out evidence,  would  have  accomplished  the 
same  result  It  is  immaterial,  therefore,  in 
the  result  reached,  whether  the  evidence 
proved  all  the  allegations  of  the  complaint 
Plaintiff  was  entitled  to  a  judgment  without 
evidence.  If  he  imperfectly  did  an  unneces- 
sary thing  by  introducing  evidence,  it  did 
not  destroy  his  right  to  a  judgment 

The  statute  gives  county  superintendents 
power  to  revoke  certificates  they  have  is- 
sued, but  school  boards  have  no  such  power. 
The  distinction  is  apparent  A  county  su- 
perintendent's certificate  is  for  the  whole 
county,  whereas  a  board's  is  confined  to  the 
one  school  district  The  teacher  can  teach 
upon  it  in  no  other  district  There  is  no 
need  of  giving  the  board  power  to  cancel  It 
If  there  is  good  cause  for  removal  of  the 
teacher  it  is  an  easy  matter.  The  proper 
way  is  not  for  the  board  summarily  to  re- 
voke his  certificate,  but  to  discharge  him 
upon  good  cause  shown  following  the  stat- 
ute. 

The  judgment  Is  affirmed. 
Affirmed. 


CAMPBELL,  C.  J.,  and  MUSSER,  J.,  con- 
cur. 


PEOPLE,  for  the  Use  of  TAMPLIN,  v. 
BEACH,  Sheriff,  et  al. 
(Supreme  Court  of  Colorado.    Feb.  6,  1911.) 

t.  Indemnity  ({  6*)— Construction  or  Con- 
tract. 

An  indemnity  or  security  contract  is  to 
have  a  reasonable  interpretation,  but  when  its 
meaning  has  once  been  judicially  determined, 
it  is  strictissimi  juris. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Dec.  Dig.  8  6.*]  • 

2.  Sheriffs  and  Constables  (8  167*)— Acts 
or  Deputies — Liability  or  SHiairr— Lia- 
bility on  Bono. 

A  sheriff  Is  liable  on  his  bond  for  negli- 
gent acts  of  his  deputy,  if  such  acts  properly 
pertain  to  the  office  of  sheriff,  but  if  the  acts 
of  the  deputy  are  not  of  that  official  character, 
the  sheriff  is  not  so  liable. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  §  358;  Dec.  Dig.  f 
157.*] 

8.  Sheriffs  and  Constables  ({  168*)— Lia- 
bility on  Bond— Complaint. 

In  an  action  on  a  sheriff's  bond,  a  com- 
plaint alleging  that  a  deputy  sheriff,  while 
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acting  as  such  In  performance  of  the  duties  of 
his  office,  had  a  certain  prisoner  under  arrest, 
and  while  conveying  him  to  jail  in  a  street  car 
negligently  dropped  a  loaded  revolver  he  had 
taken  from  the  prisoner,  which  exploded  and 
canaed  the  injury  complained  of,  is  insufficient 
on  demurrer  as  it  fails  to  state  facts  showing 
that  the  deputy  had  made  a  lawful  arrest,  that 
his  act  in  taking  the  revolver  from  the  prisoner 
was  proper,  and,  hence,  that  his  acts  were  of  an 
official  character  for  which  the  sureties  on  the 
sheriffs  bond  would  be  liable. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  |  398;  Dec.  Dig.  §  168.*] 

4.  Abbest  (§  71*)— Property  on  Pebson  or 
Prisoner—  Right  to  Seabch. 

When  a  sheriff  lawfully  arrests  an  offender 
he  may  search  for  and  seize  the  subject  of  or 
instrument  connected  with  the  crime,  or  any- 
thing which  might  aid  the  prisoner  to  escape, 
but  the  sheriff  has  no  authority,  and  it  is  not 
his  official  duty,  to  search  for  and  take  from  a 
prisoner  ■  any  other  property,  nor  has  he  the 
power  of  search  or  seizure  unless  he  has  law- 
fully made  an  arrest. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent 
Dig.  SS  174,  175;  Dec.  Dig.  §  71.»] 

5.  Pleading  (§  8*)— Conclusions— Official 
Acts. 

In  an  action  on  a  sheriffs  bond,  general 
allegations  that  the  officer  was  acting  by  virtue 
of,  or  under  color  of,  his  office,  or  that  the 
acts  were  of  such  a  character  as  are  authorized 
by  law,  or  that  the  same  constituted  his  offi- 
cial duty,  are  mere  conclusions  of  the  pleader. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S  26;  Dec.  Dig.  |  8>] 

6.  Sheriffs  and  Constables  (8  157*)— Lia- 
bility on  Bond— Unofficial  Acts. 

If  the  arrest  of  a  prisoner  was  not  lawful, 
or  was  made  under  a  void  warrant,  or  without 
warrant  in  a  case  where  one  is  required,  the 
officer  is  not  acting  in  his  official  capacity  in 
taking  a  revolver  from  the  prisoner,  and  carry- 
ing it  with  him  on  a  street  car,  and  his  acts 
in  doing  so  were  not  chargeable  against  the 
sureties  on  his  bond. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  §  362;  Dec.  Dig.  §  157.*] 

Error  to  District  Court,  City  and  County 
of  Denver;  Harry  C.  Riddle,  Judge. 

Action  by  the  People,  for  the  use  of  Ber- 
nard L.  Tamplin,  against  George  E.  Beach, 
as  Sheriff  of  Arapahoe  County,  and  the 
National  Surety  Company,  as  surety.  From 
a  judgment  for  defendants,  plaintiff  brings 
error.  Affirmed. 

F.  T.  Johnson  and  S.  W.  Johnson,  for 
plaintiff  In  error.  Daniel  Prescott,  for  de- 
fendants In  error. 

CAMPBELL,  J.  Action  upon  the  official 
bond  of  a  sheriff,  to  recover  of  him  and  the 
surety  on  his  official  bond  damages  for  al- 
leged nonfeasance  of  his  deputy.  The  bond 
was  conditioned  that  the  sheriff  "shall  faith- 
fully perform  and  execute  the  duties  of  the 
office  of  sheriff."  To  the  judgment  dismiss- 
ing the  action,  following  a  ruling  sustaining 
a  demurrer  to  the  complaint,  plaintiff  has 
sued  out  this  writ  of  error.  The  complaint 
In  substance  alleges  that  Wedow,  the  deputy 
sheriff,  while  acting  as  such  and  in  the  per- 
formance of  the  duties  of  his  office,  had  un-  ] 


der  arrest  and  In  custody  a  certain  prisoner 
whom  he  was  conveying  to  the  county  jail 
for  temporary  detention  or  safekeeping,  as 
the  law  provides.  They  were  riding  in  a 
street  car  from  Englewood  in  Arapahoe  coun- 
ty to  the  city  of  Denver,  and  while  plain- 
tiff, who  was  a  passenger,  was  sitting  in 
His  seat  in  the  same  car  near  to  them  and 
free  from  fault,  the  deputy,  being  then  in- 
toxicated, and  so  acting  under  color  and  by 
virtue  of  his  office,  negligently  dropped  a 
loaded  revolver,  which  was  then  on  his  per- 
son, or  negligently  permitted  it  to  be  dropped 
from  his  person,  to  the  floor  of  the  .car,  and' 
the  same  was  exploded  and  the  bullet  struck 
plaintiff  in  his  leg  causing  the  injuries  com- 
plained of.  The  revolver  belonged  to  the 
prisoner,  and  was  taken  from  his  person  by 
the  deputy,  acting  in  his  official  capacity, 
some  time  prior  to  the  injury,  and  was  be- 
ing carried  by  the  deputy  under  color  and 
by  virtue  of  his  office,  and,  to  the  deputy's 
knowledge,  was  loaded;  that  when  the  depu- 
ty sheriff  took  possession  of  the  revolver, 
or  soon  afterwards,  acting  in  his  official 
capacity,  he  cocked  the  same,  and  negligent- 
ly and  recklessly  put  It  into  his  pocket  in 
that  condition,  in  which  it  remained  until 
it  fell  to  the  floor  of  the  car  and  was  ex- 
ploded. An  indemnity,  or  security,  contract 
like  written  instruments  generally,  is  to  have 
a  reasonable  interpretation,  or  construction, 
but  when  its  meaning  has  once  been  judi- 
cially determined,  it  Is  strictlsslmi  juris. 
It  is  not  to  be  extended  by  construction  to 
bring  within  its  scope  things  other  than 
those  therein  expressed,  merely  because  the 
judicial  mind  may  think  that  they,  equally 
with  those  included,  ought  to  have  been  pro- 
vided for.  Bearing  in  mind,  then,  this  rule 
of  construction,  let  us  analyze  this  complaint 
to  see  if  the  surety's  contract  Indemnifies 
plaintiff  against  the  acts  charged  against 
the  deputy.  Of  course  the  sheriff  is  bound 
equally  with  his  deputy,  if  the  acts  of  neg- 
ligence charged  against  the  latter  can  prop- 
erly be  said  to  be  an  official  duty  pertain- 
ing to  the  office. 

As  we  understand  from  the  briefs,  the  the- 
ory of  the  plaintiff  is  that  the  deputy  sheriff 
was  acting  by  virtue,  and  under  color,  of 
his  office  in  taking  the  revolver  from  the 
person  of  the  prisoner,  and  continued  so  to 
act  while  transporting  him  from  the  place  of 
arrest  to  the  county  jaiL  In  other  words, 
that  the  failure  to  act  with  due  care  oc- 
curred while  the  deputy  was  doing  an  offi- 
cial act,  or  one  which  was  done  by  him  as 
an  officer  under  a  claim  of  a  right  to  do  so. 
It  is  not  every  act  which  a  sheriff  or  his 
deputy  does  while,  or  during  the  time  that 
he  is  engaged  in  the  performance  of  an  offi- 
cial duty  for  which  the  sureties  on  his  bond 
are  liable.  The  true  distinction  is,  we  think, 
that  liability  does  not  attach  unless  the  act 
complained  of  is  an  official  act  constituting 
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a  part,  and  directly  connected  with  the  do- 
ing, of  an  official  act  If,  for  example,  the 
sheriff  steps  aside  from  his  official  duty  and 
negligently  does,  or  omits  to  do,  an  act  in 
no  wise  connected  with  the  discharge  of  such 
doty,  though  done  or  omitted  during  the 
time  of  its  performance,  by  which  another 
is  Injured,  the  sureties  certainly  could  not 
be  held  liable  in  damages  therefor.  This 
distinction  is  well  illustrated  in  the  case  of 
People  Pacific  Surety  Company  (Colo.) 
109  Pac.  961,  and  cases  therein  cited.  To 
bring  this  case  within  the  rule,  upon  plain- 
tiff's own  theory,  he  must,  inter  alia,  by  apt 
words,  allege  in  his  complaint  that,  in  mak- 
ing the  arrest  of  the  prisoner  it  was  the  duty 
of  the  deputy  and  a  part  of  his  official  act, 
and  directly  connected  therewith,  as  one  con- 
tinuous transaction,  to  take  from  him  the 
loaded  revolver  found  upon  his  person,  and 
safely  to  keep  the  weapon  until  he  delivered 
it  and  the  prisoner  to  the  keeper  of  the 
Jail;  and  that  while  conveying  the  prisoner 
from  the  place  of  arrest  to  the  jail,  the  depu- 
ty sheriff,  in  keeping  the  loaded  revolver 
on  his  person,  was  engaged  in  the  perform- 
ance of  an  official  act,  in  negligently  drop- 
ping the  weapon  and  causing  the  injury  to 
plaintiff,  before  the  sheriff  and  his  official 
bondsmen  can  be  held  liable.  This  court  has 
beld,  in  the  case  of  Newman  v.  People,  23 
Colo.  300,  47  Pac.  278,  that,  at  the  common 
law,  when  a  sheriff  lawfully  arrests  an  of- 
fender he  may  search  for  and  seize  and 
take  into  custody  the  subject  of  the  crime, 
or  the  thing  or  instrument  by  which  it  was 
committed,  or  which  might  aid  the  prisoner 
in  escaping,  and  bring  before  a  magistrate 
or  convey  to  the  jail,  the  person  arrested 
and  the  thing  or  things  so  seized.  See,  also, 
Closson  v.  Morrison,  47  N.  H.  482,  93  Am. 
Dec.  459;  Holker  v.  Hennessey,  141  Ma 
527,  42  S.  W.  1090,  39  D.  R.  A.  166,  64  Am. 
St  Rep.  524.  Section  1830,  Rev.  St  1908, 
authorizes  such  arrest  without  a  warrant  in 
certain  cases  for  carrying  concealed  weap- 
ons. A  sheriff,  however,  has  no  authority, 
and  it  la  no  part  of  his  official  duty,  to 
search  and  take  from  a  prisoner,  whom  he 
has  even  lawfully  arrested,  any  other  prop- 
erty. Neither  has  he  this  power  of  search 
or  seizure  unless  he  has  lawfully  made  an 
arrest 

There  is  no  allegation  in  the  complaint 
showing  that  the  deputy  ever  arrested  the 
prisoner,  or  one  which  sets  out  the  charge, 
if  any,  on  which  the  prisoner  was  arrested, 
or  that  he  had  committed  any  crime  with 
the  revolver,  or  otherwise,  or  that  the  weap- 
on was  loaded  when  in  his  possession,  or 
that  it  was  necessary  for  the  officer  to  take 
the  same  from  him  as  furnishing  any  evi- 
dence of  his  guilt  of  an  offense,  if  any,  with 
which  he  was  charged,  or  that  the  taking 
of  the  weapon  was  a  necessary  or  reasonable 
precaution  for  the  officer  In  the  discharge  of 
some  supposed  official  duty.  The  case  is 
not  brought  either  within  the  common-law  or 


statutory  requirements.  It  Is  not  enough, 
in  an  action  of  this  kind,  for  the  pleader 
generally  to  state  that  the  officer  is  acting 
"by  virtue  of,  or  under  color  of,  his  office," 
or  that  the  acts  are  of  such  a  character 
as  are  authorized  by  law,  or  that  the  same 
constitute  his  official  duty.  These  are  merely 
conclusions  of  the  pleader,  and  not  state- 
ments of  fact  at  all.  People  v.  Cobb,  10 
Colo.  App.  478,  51  Pac.  523.  It  is  not  enough 
merely  to  allege  that  the  revolver  was  one 
which  the  deputy  took  from  the  person  of 
a  prisoner,  without  additional  averments  of 
facts  showing  that  the  circumstances  were 
such  that  the  taking  was  justified,  in  law, 
as  part  of  the  official  duty  he  was  theu  per- 
forming; that  is,  the  pleader  must,  by 
proper  allegations,  bring  his  case  within  the 
rule  which  requires  a  statement  of  facts, 
not  a  conclusion  of  the  pleader,  so  that  the 
court  may,  for  itself,  determine  whether 
the  act  for  which  the  officer  is  said  to  be  lia- 
ble constitutes  an  official  act  or  an  act  done 
by  virtue  of,  or  under  color  of,  his  office. 
This  was  expressly  held  by  us  in  the  case 
of  People  v.  Pacific  Surety  Company,  supra. 
As  further  showing  the  insufficiency  of  the 
complaint  to  bring  the  case  within  the  re- 
quirements of  these  decisions,  it  may  be 
pointed  out  that  the  complaint  does  not  show 
that  the  deputy  ever  made  the  arrest  him- 
self, or  that  in  making  it  he  did  so  under  a 
valid  warrant  or  that  the  arrest  was  made 
under  circumstances,  if  such  there  be,  which 
justify  an  arrest  without  warrant  If  the  ar- 
rest of  the  prisoner  was  not  a  lawful  one, 
if  made  under  a  void  warrant  or  without 
warrant  in  a  case  where  a  warrant  is  re- 
quired, or  if  not  made  in  such  circumstances 
as  justify  the  arrest  without  warrant  the 
officer  was  not  acting  in  his  official  capacity, 
either  by  virtue  of,  or  under  color  of,  office, 
and  the  taking  from  the  prisoner  of  a  re- 
volver, In  such  circumstances,  and  carrying 
it  with  him  on  the  car,  were  acts  clearly 
outside  of,  and  beyond  the  duties  of,  his 
office— merely  private  or  personal  acts  for 
which  the  surety  upon  the  official  bond  of 
his  principal  could  not  be  held  liable.  These 
defects  in  the  complaint  are  not  technical ; 
they  are  substantial.  Strictness  in  a  plead- 
ing of  this  sort  is  necessary  In  the  particu- 
lars mentioned.  Allison  v.  People,  6  Cola 
App.  80,  89  Pac  903. 

We  must  not  be  understood  as  holding 
that  for  an  unlawful  act  or  one  in  excess 
of  his  legitimate  authority,  a  surety  on  an 
official  bond  may  not  be  held  liable  in  dam- 
ages for  resulting  injuries,  when  the  act  Is 
done  by  his  principal  on  the  bond,  or  by  the 
deputy  of  the  principal,  by  virtue  of  his 
office,  or  under  color  of  his  office.  We  are 
not  engaged  in  laying  down  universal  rules. 
We  confine  our  decision  to  the  facts  of  the 
case  as  made  by  the  complaint 

It  is  necessary  here  merely  to  say  that  the 
complaint  Is  not  sufficient  in  that  it  sig- 
nally fails  to  show  by  proper  averment  of 
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facts,  although  conclusions  of  law  may  be 
pleaded,  that  the  acts  charged  against  the 
deputy  sheriff  were  done  by  virtue  of  or  un- 
der color  of  his  office. 

The  Judgment  of  the  district  court  being 
In  accordance  with  this  view,  it  is  affirmed. 

GABBERT  and  HILL,  JJ.,  concur. 


BURSON  v.  BOGART. 
(Supreme  Court  of  Colorado.    Feb.  6,  1911.) 

1.  Appeal  and  Ebbob  (§  1009*)— Review- 
Subsequent  Appeal. 

Where  the  evidence  is  not  materially  dif- 
ferent from  that  produced  on  a  former  trial, 
wherein  a  judgment  for  plaintiff  was  reversed, 
a  judgment  for  the  plaintiff  on  a  second  trial 
will  also  be  reversed;  bnt,  where  the  evidence 
is  stronger  and  materially  different,  the  finding 
of  the  trial  court  for  plaintiff  on  a  second  trial 
will  not  be  set  aside  on  appeal. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  4376;  Dec  Dig.  f  1099.*] 

2.  Appeal  and  Ebbob  (|  1001*)— Review- 
Presumption— Questions  of  Fact. 

The  presumption  is  that  the  testimony  be- 
fore the  trial  court  was  true,  and,  where  it  is 
sufficient  to  sustain  a  judgment,  the  judgment 
will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §{  3922,  3928,  3934;  Dec 
Dig.  i  1001.*] 

3.  Frauds,  Statute  op  (I  23*)— Promise  to 
Answeb  fob  Debt  op  Another— Original 
Undertaking. 

Where  a  mortgagor  of  chattels,  to  avoid 
foreclosure,  turned  the  same  over  to  the  mort- 
gagee under  an  agreement  that  the  mortgagee 
should  cancel  the  mortgage  and  out  of  the  pro- 
ceeds of  the  property  pay  an  indebtedness  of 
the  mortgagor,  the  agreement  to  pay  was  an 
original  promise,  and  hence  not  within  the  stat- 
ute of  frauds. 

[EM.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  88  18,  19;  Dec.  Dig.  8  23.*] 

4.  Contracts  (8  187*)— Parties— Benefit  op 
Third  Person. 

Upon  a  promise  of  a  third  party  to  pay 
the  debt  of  another  In  consideration  of  prop- 
erty or  funds  received  from  the  debtor  for  the 
express  purpose  of  paying  the  debt  the  promise 
of  the  third  party  Is  primary  and  the  continu- 
ing obligation  of  the  debtor  collateral,  and  upon 
such  promise  not  only  the  debtor  himself,  but 
the  creditor,  may  sue,  even  though  the  promise 
is  made  to  the  debtor  alone. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  88  798-807;  Dec  Dig.  8  187.*] 

Appeal  from  District  Court,  Costilla  Coun- 
ty; Charles  C.  Holbrook,  Judge. 

Action  by  William  C.  Bogart  against  Chal- 
mers Y.  Burson.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Ira  J.  Bloomfleld,  for  appellant  James 
W.  Shields  and  James  P.  Veerkamp,  for  ap- 
pellee. 

CAMPBELL,  0.  J.  Plaintiff,  Bogart,  a 
retail  merchant,  sold  and  delivered  merchan- 
dise to  R  M.  Cobb,  who  at  the  time  was  a 
tenant  of  defendant  Burson,  for  which 
plaintiff  claims  that  defendant  agreed  to 


pay.  The  case  originated  before  a  justice 
of  the  peace.  Hence  there  are  no  written 
pleadings.  The  cause  properly  reached  the 
district  court,  where,  upon  the  first  trial, 
there  was  a  Judgment  for  plaintiff,  which 
was  reversed  by  our  Court  of  Appeals.  Bur- 
son ▼.  Bogart,  18  Colo.  App.  449,  72  Pac 
605.  The  case  was  there  well  decided  upon 
the  record  then  before  the  court,  as  the  evi- 
dence merely  tended  to  prove  a  parol  promise 
by  one  to  pay  the  debt  of  another,  without 
any  consideration,  and  therefore  void  under 
the  statute  of  frauds.  The  case  was  remand- 
ed, and  upon  the  second  trial  there  was  al- 
so a  judgment  for  plaintiff. 

Upon  this  appeal  of  defendant,  he  con- 
tends that  the  testimony  is  not  materially 
different  from  that  produced  upon  the  first 
trial,  and,  as  the  Judgment  of  the  Court  of 
Appeals  is  the  law  of  the  case, 'a  reversal 
of  this  judgment  must  follow.  If  the  prem- 
ise of  the  defendant  that  the  evidence  at 
the  second,  was  substantially  the  same  as 
that  produced  on  the  first  trial,  this  Judg- 
ment should  now  be  reversed.  A  compari- 
son of  the  two  records  discloses  that  upon 
the  second  trial  the  evidence  was  stronger 
for  plaintiff  and  materially  different  from 
that  formerly  elicited.  Disregarding  the  en- 
tire evidence  in  the  record  before  us  which 
tends  to  show  that  defendant  at  the  time 
of  the  purchase  of  the  goods,  or  soon  after- 
wards, orally  promised  plaintiff  to  pay  the 
debt  of  his  tenant  we  find,  in  the  deposi- 
tion of  Clarence  Cobb,  a  son  of  the  tenant 
to  whom  the  goods  were  sold  and  delivered, 
testimony  that  certain  property  belonging 
to  the  tenant  which  theretofore  had  been 
included  in  a  mortgage  to  defendant  Bur- 
son, as  security  for  previous  advances,  was 
turned  over  by  the  mortgagor  to  the  mort- 
gagee, Burson,  thereby  relieving  the  latter 
of  the  necessity  of  foreclosing  the  same,  and 
that  this  transaction  was  under  an  agree- 
ment between  them  that  Burson  should, 
out  of  the  proceeds  of  the  property  thus 
turned  over,  cancel  the  mortgage  debt  and 
pay  this  Bogart  account  Though  this  testi- 
mony was  contradicted  at  the  trial  by  de- 
fendant Burson,  the  trial  court  evidently 
believed  It  and  found  accordingly.  Assuming 
then,  as  we  must  under  the  well -established 
rule  in  this  Jurisdiction,  that  this  testi- 
mony was  true,  it  is  sufficient  to  sustain 
the  judgment  The  case,  as  thus  made,  was 
not  one  where  a  third  person,  not  primarily 
liable  for  a  debt,  without  consideration  orally 
promises  the  primary  debtor,  or  the  creditor, 
to  pay  the  same;  but  it  is  a  case  where 
the  promise  to  pay  the  debt  of  another  is 
in  consideration  of  property  or  funds  re- 
ceived from  the  debtor  for  the  express  pur- 
pose of  paying  the  debt  This  promise  is 
not  within  the  statute  of  frauds,  as  the 
promisor  thereby  makes  the  debt  his  own 
and  incurs  a  primary  liability,  to  which,  as 
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the  authorities  say,  the  continuing  obliga- 
tion of  the.  debtor  is  In  a  sense  collateral. 
Upon  such  a  promise  not  only  the  debtor 
himself,  but  the  creditor,  may  sue,  even 
though  it  Is  made  to  the  debtor  alone.  Di- 
rectly in  point  are  Mclntlre  v.  Schiffer,  31 
Colo.  246,  72  Pac.  1056;  Hughes  et  al.  v. 
Fisher,  10  Colo.  383,  15  Pac.  702;  Cerruslte 
Mining  Company  v.  Steele,  18  Colo.  App. 
216,  70  Pac  1091;  Durkee  et  al.  v.  Conklin 
et  al.,  13  Colo.  App.  313,  57  Pac.  486,  29 
Am.  ft  Eng.  Enc.  of  Law  (2d  Ed.)  917. 

We  find  no  substantial  error  In  the  other 
rulings  of  the  trial  court,  such  as  rulings 
on  the  evidence,  which  are  argued  in  the 
brief;  but,  if  technical  errors  were  commit- 
ted, they  are  not  of  sufficient  Importance  to 
cause  a  reversal.  Some  other  errors  are  as- 
signed, but  have  not  been  argued,  and  we 
decline  to  consider  them. 

Judgment  affirmed. 

GABBERT  and  HILL,  JX,  concur. 


EAST  v.  McCLUNG  (two  cases). 
(Supreme  Court  of  Colorado.    Feb.  6,  1911.) 

1.  Evidence  (}  460*)  —  Pabol  Evidence  — 

IDENTITY  OF  SUBJECT-MaTTEB. 

Where  a  contract  for  the  sale  of  a  specific 
number  of  shares  of  mining  stock  "in  aforesaid 
company"  did  not  contain  the  name  of  the  com- 
'pany  issuing  the  stock,  parol  evidence  was  ad- 
missible to  show  such  name,  as  it  merely  identi- 
fies the  property  described  in  the  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2115-2128;  Dec.  Dig.  ft  460.*] 

2.  Frauds,  Statute  of  (§  129*)— Delivery 
or  Stock. 

Where  stock  was  delivered  to  the  pur- 
chaser and  accepted  by  him,  and  he  promised  to 
pay  the  price  and  had  the  certificate  at  the 
time  of  trial,  the  transaction  was  taken  out 
of  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Cent  Dig.  |  287;  Dec.  Dig.  8  129.*] 

8.  Pleading  (J  248*)— Amending  Complaint 
—Setting  up  Different  Cause  of  Ac- 
tion. 

Where  the  transaction  upon  which  plain- 
tiff based  his  cause  of  action  was  the  same  in 
the  complaint  and  amended  complaint  and  the 
ultimate  facts  alleged  were  substantially  the 
same,  the  only  difference  being  in  evidentiary 
facts,  and  the  relief  demanded  identical,  and  a 
recovery  upon  the  original  complaint  would  be 
a  bar  to  one  under  the  amended  complaint,  the 
amendment  was  not  objectionable  as  intro- 
ducing a  new  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §5  686-709;  Dec  Dig.  5  248.*] 

4.  Judgment  "(ft  238*)— Copabtxes— Dismissal 
as  to  Pabt. 

Under  Civ.  Code,  I  223,  providing  that,  in 
actions  against  several  defendants,  the  court 
may  in  its  discretion  render  judgment  for  or 
against  one  or  all  of  them,  allowing  the  action 
to  proceed  against  the  others  whenever  a  sev- 
erable judgment  is  proper,  in  an  action  against 
several  defendants  on  a  contract  for  the  sale  of 
mining  stock,  it  was  not  error  for  the  court 
to  dismiss  as  to  two  defendants  and  proceed 
against  the  third,  where  the  evidence  showed 


that  the  third  had  signed  the  names  of  the 
others  to  the  contract  without  authority,  and 
hence  that  they  were  not  bound  by  the  contract 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  ft  416;  Dec.  Dig.  i  238.*] 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  George  W.  Allen,  Judge. 

Actions  by  Dennle  McClung  against  J.  H. 
East  From  Judgments  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

Frank  McLaughlin,  Leslie  E.  Hubbard, 
and  M.  B.  Carpenter,  for  appellant  Fred 
W.  Parks  and  C.  J.  Blakeney,  for  appellee. 

GABBERT,  J.  The  questions  presented  In 
each  of  these  cases  being  the  same,  they  will 
be  disposed  of  in  one  opinion. 

In  No.  6,338  the  record  discloses  that  ap- 
pellee, as  plaintiff,  brought  suit  originally  in 
the  county  court  to  recover  from  appellant 
and  others  the  sum  of  $1,000  claimed  to  be 
due  for  certain  shares  of  mining  stock  sold 
and  delivered  the  defendants.  Such  proceed- 
ings were  had  that  judgment  was  entered 
in  favor  of  plaintiff  and  against  defendants 
by  default,  from  which  the  latter  appealed 
to  the  district  court  In  the  meanwhile  ap- 
pellee, as  plaintiff,  brought  suit  against  the 
same  parties  in  the  district  court  to  recover 
another  installment  In  the  sum  of  $1,500 
claimed  to  be  due  for  the  same  mining  stock 
sold  and  delivered  to  them,  which  is  the  case 
designated  No.  6,337  in  this  court  Both  cas- 
es were  tried  in  the  district  court  and  judg- 
ments rendered  for  plaintiff,  and  against  the 
defendant  East,  from  which  he  has  appealed. 

In  No.  6,338  the  complaint  originally  filed 
alleged  that  plaintiff  sold  to  the  defendants 
20,000  shares  of  the  capital  stock  of  the  West 
Gold  Hill  Mining  Company  for  12%  cents 
per  share,  amounting  to  the  sum  of  $2,500, 
$1,000  of  which  was  payable  on  or  before 
April  1,  1906,  and  the  balance  on  or  before 
January  1,  1907.  It  further  alleged  that  the 
terms  and  conditions  of  the  sale  were  evi- 
denced by  a  writing  as  follows:  "Denver, 
Colorado,  January  31st  1906,  For  and  in 
consideration  of  twenty-five  hundred  dollars 
($2,500.00),  I,  Dennle  McClung,  sell  and  con- 
vey to  L.  Cavnah,  Charles  S.  Gllman  and 
J.  H.  Bast  twenty  thousand  shares  of  mining 
stock  In  aforesaid  company,  being  at  the 
rate  of  twelve  and  one-half  cents  per  share. 
Fourteen  thousand  shares  delivered  now  and 
the  remaining  six  thousand  shares  on  or  be- 
fore March  first,  nineteen  hundred  and  six. 
Certificate  numbers  as  follows:  227,  228,  229, 
226,  441,  224,  225,  564,  361  and  563,  delivered. 
It  Is  further  agreed  that  the  said  Cavnah, 
Gllman  and  East  agree  to  pay  on  the  above 
contract  one  thousand  dollars  on  or  before 
April  first,  and  the  remaining  amount  to  be 
paid  as  fast  as  possible,  the  last  payment  to 
be  made  In  full  on  or  before  January  first, 
nineteen  hundred  and  seven.  L.  Cavnah. 
(J.  H.  E.)   Charles  S.  Gllman.  (J.  H.  E.)  J. 
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H.  East  Dennle  McClung."  Later,  an 
amended  complaint  was  filed  containing  the 
following  additional  allegations:  "That  the 
words  'aforesaid  company,'  in  the  fifth  line 
of  said  contract,  as  herein  set  forth,  were 
used  by  the  parties  to  said  contract  by  mu- 
tual mistake  and  inadvertence,  instead  of 
the  words  the  'West  Gold  Hill  Mining  Com- 
pany,' and  that  by  the  words  'aforesaid  com- 
pany' the  parties  to  said  contract  Intended 
to,  and  did,  refer  to  and  mean  the  'West 
Gold  Hill  Mining  Company.'  That  the  stock 
described  in  said  contract  as  stock  In  'afore- 
said company*  was,  in  fact,  stock  of  the 
'West  Gold  Hill  Mining  Company,'  and  that 
the  Judgment  herein  sought  to  be  recovered 
for  a  portion  of  the  agreed  price  of  said 
twenty  thousand  (20,000)  shares  of  stock  of 
the  West  Gold  Hill  Mining  Company  so  de- 
livered as  herein  set  forth,  Is  for  the  por- 
tion now  due  on  the  price  of  the  same  twen- 
ty thousand  (20,000)  shares  of  stock  that  are 
described  in  said  contract  as  being  In  'afore- 
said company."* 

The  complaint  filed  In  No.  6,337  was  simi- 
lar. To.  the  amended  complaint  In  No.  6,338 
and  the  original  one  in  No.  6,337  demurrers 
were  Interposed  and  overruled.  Motions  to 
strike  the  contract  as  set  out  In  each  of 
these  complaints,  and  that  portion  following, 
as  above  quoted,  were  sustained.  Plaintiff 
thereupon  filed  an  amended  complaint  In 
each  case,  which  alleged,  in  substance,  the 
sale  and  delivery  of  certain  shares  of  the 
capital  stock  of  the  West  Gold  Hill  Mining 
Company  to  defendants  for  the  sum  of  $2,500, 
which  they  received  and  accepted,  and  for 
which  they  thereupon  promised  to  pay  the 
sum  of  $1,000  on  or  before  April  1,  1906, 
and  $1,500  on  or  before  January  1,  1907. 
The  defendants  moved  to  strike  each  of  theSe 
complaints,  upon  the  ground  that  they  set 
up  different  causes  of  action  from  those  orig- 
inally pleaded.  These  motions  were  denied, 
and,  defendants  having  answered,  trials  were 
had,  with  the  result  that  Judgment  in  each 
case  was  rendered  against  defendant  East, 
and  the  actions  dismissed  as  to  his  codefend- 
ants. 

The  first  point  urged  by  counsel  for  de- 
fendant is  that  the  written  contract  was 
void,  under  the  statute  of  frauds,  for  the 
reason  that  it  omits  a  description  of  the 
property  which  was  the  subject-matter  of 
the  transaction.  The  property  sold  was  a 
specified  number  of  shares  of  mining  stock. 
The  name  of  the  company  issuing  the  stock 
is  not  stated,  but  extrinsic  proof  is  always 
competent  to  identify  the  particular  personal 
property  described  in  a  contract  of  sale. 
Such  proof  does  not  vary  the  terms  of  a 
written  contract,  but  merely  identifies  the 
property  described  therein. 

It  is  next  urged  that  the  testimony  does 
not  establish  the  receipt  and  acceptance  by 
the  vendees  of  the  stock  In  question, .  and 


hence,  it  is  argued,  the  transaction  was  void, 
under  the  statute  of  frauds.  If  it  could  be 
successfully  contended  that  the  written  con- 
tract was  insufficient  under  the  statute,  the 
testimony  discloses  without  dispute  that  the 
stock  was  delivered  to  the  appellant,  was 
accepted  by  him,  that  he  had  promised  to 
pay  therefor,  and  had  the  certificates  repre- 
senting It  in  his  possession  at  the  time  of  the 
trial;  so  that,  independent  of  the  contract, 
the  transaction  was  taken  without  the  stat- 
ute. 

It  is  contended  that  the  court  erred  In  re- 
fusing to  strike  the  amended  complaint  in 
No.  6,337  and  the  second  amended  complaint 
in  No.  6,338  from  the  files,  for  the  reason 
that  they  stated  causes  of  action  different 
from  those  originally  pleaded.  This  prop- 
osition is  without  merit  The  transaction 
upon  which  plaintiff  bases  his  causes  of  ac- 
tion were  the  same  in  each  of  the  complaints. 
The  ultimate  facts  alleged  were  substantial- 
ly the  same.  The  only  difference  was  in  ev- 
idential facts.  The  relief  demanded  in  each 
instance  was  Identical,  and  the  character  of 
the  cases  was  in  no  sense  changed  by  the 
amended  complaints,  so  that  a  recovery  had 
upon  the  original  complaints  would  be  a  bar 
to  one  under  these  pleadings  as  amended. 
This  test  demonstrates  that  the  causes  of  ac- 
tion set  up  or  stated  In  each  instance  were 
identical.  Messenger  v.  Northcutt,  26  Colo. 
527,  58  Pac.  1090. 

The  complaints  alleged  a  Joint  liability 
against  all  the  parties  whose  names  were 
signed  to  the  writing  set  out  In  the  original 
complaints.  On  motion  of  the  defendants 
Cavnah  and  Gllman  the  actions  were  dis- 
missed as  to  them,  upon  the  ground  that  the 
evidence  did  not  disclose  that  defendant  East 
had  authority  to  sign  their  names  to  the 
writing,  or  bind  them  in  any  way  to  pur- 
chase the  stock.  For  this  reason  It  Is  urged 
the  action  should  have  been  dismissed  as  to 
the  defendant  East  because  a  Joint  liability 
against  all  the  parties  whose  names  were 
signed  to  the  writing  was  alleged,  but  not 
established.  In  other  words,  the  contention 
is  that  the  variance  between  the  pleadings 
and  the  proof  is  fatal  to  a  recovery  against 
the  defendant  East  The  question,  by  virtue 
of  the  provisions  of  sections  222  and  223  of 
the  Civil  Code,  was  decided  adversely  to  the 
contention  of  counsel  for  the  defendant  in 
Duncan  v.  Capehart,  40  Colo.  446,  90  Pac. 
1033,  and  it  is  not  necessary  to  redlscuss  it 
here. 

The  conclusions  announced  on  the  propo- 
sitions considered  render  it  unnecessary  to 
consider  the  other  errors  assigned. 

The  Judgment  of  the  district  court  in  each 
case  Is  affirmed. 

Judgments  affirmed. 

CAMPBELL,  O.  J.,  and  MTJSSER,  J*  con- 
cur. 
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DENNISON  et  A  Y.  BARNEY. 
(Supreme  Court  of  Colorado.   Feb.  6,  1911.) 

1.  Tbtjbts  (I  371*)— Enforcement— Pleading 
—"Promise"—  Undertaking." 

Where,  in  a  suit  to  enforce  a  resulting 
trust,  the  complaint  alleged  that  the  property 
in  controversy  was  conveyed  to  defendant  on 
her  promise  and  undertaking  to  redeliver  the 
deed  to  plaintiff  in  the  event  of  his  recovery 
from  an  illness,  etc.,  that  plaintiff  delivered  the 
deed  to  defendant  in  trust  only,  defendant 
promising  plaintiff  at  the  time  of  such  delivery, 
etc..  such  language  did  not  necessarily  mean  an 
oral  promise,  since  the  term  "promise"  may  be 
a  contract,  a  pact,  or  an  agreement,  while  the 
word  "undertaking"  is  a  stronger  term  and  im- 
plies entering  into  a  stipulation. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  ||  588-594;  Dec  Dig.  |  371.* 

For  other  definitions,  see  Words  and  Phrases. 
voL  6,  pp.  5G74,  5675;  vol  8,  pp.  7164,  7165.] 

2.  Frauds,  8tatute  of  (|  148*)— Effect- 
Rule  of  Evidence. 

The  statute  of  frauds  changes  the  pre-ex- 
isting rule  of  evidence,  and  not  the  rule  of 
pleading,  and  hence  it  is  unnecessary  to  aver 
that  a  contract  within  the  statute  is  in  writing, 
as  its  character  and  effect  must  be  presumed 
valid  until  the  contrary  appears. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  ||  853,  354;  Dec.  Dig.  I 
148.*] 

3.  Pleading  (f  166*)— Answer— New  Matter 
—Reply. 

Where  plaintiff  sued  on  an  alleged  con- 
tract by  defendant  to  return  to  plaintiff  a  deed 
to  certain  premises,  or  to  reconvey  the  same  to 
him,  an  answer,  alleging  that  defendant  had 
never  made  or  entered  into  any  agreement  in 
writing  to  redeliver  the  deed,  or  to  reconvey 
the  premises,  or  to  hold  the  same  in  trust  or 
otherwise,  did  not  present  new  matter,  being 
no  more  than  a  denial  of  the  allegations  of  the 
complaint,  and  hence  did  not  require  a  reply. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  321%;  Dec.  Dig.  |  166.*] 

4.  Frauds,  Statute  of  (|  152*)— Pleading— 
Defense. 

Where  the  statute  of  frauds  is  relied  on  as 
a  defense,  it  must  be  specially  pleaded. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  |  363;  Dec  Dig.  1 152.*] 

5.  Pleading  ({  345*)  — Motions— Judgment 
on  Pleadings  — Resulting  Trusts— En- 
forcement—Statute  of  Frauds. 

Where,  in  a  suit  to  enforce  a  resulting 
trust  or  to  redeliver  a  deed,  defendant  moved 
for  judgment  on  the  pleadings,  on  the  theory 
that  it  was  apparent  that  plaintiffs  were  rely- 
ing on  a  parol  contract  to  convey  which  was 
unenforceable  under  the  statute  of  frauds,  the 
court  erred  in  granting  the  motion,  especially 
where  plaintiffs  insisted  that  they  were  ready 
to  produce  on  the  trial  letters  passing  between 
the  parties  in  which  defendant  stated  her  un- 
derstanding of  the  agreement  proving  the  ex- 
istence of  the  trust  alleged. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  II  1055-1059;  Dec  Dig.  {  345.*] 

6»  Appeal  and  Error  (|  854*)  —  Review— 
Theory. 

Where  a  judgment  rests  on  a  sound  princi- 
ple of  law,  and  the  pleadings  show  that  the  los- 
ing party  cannot  succeed  on  any  theory,  the 
judgment  will  be  affirmed,  though  based  on  an 
unsound  principle  by  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8408;  Dec.  Dig.  |  854.*] 


7.  Trusts  (|  871*)— Resulting  Trusts— En- 
forcement—Pleading—  4 '  Deli  vebed.  ' ' 

Plaintiff  alleged  that  he  was  taken  sudden- 
ly ill,  and,  his  life  being  despaired  of,  he  exe- 
cuted a  deed  to  defendant  of  his  interest  in  a 
mining  claim,  on  defendant's  solemn  promise  to 
redeliver  the  same  to  plaintiff  in  the  event  of 
his  recovery,  and  not  to  place  the  same  on  rec- 
ord until  after  plaintiff's  death;  that  plaintiff 
"delivered"  the  same  to  defendant  in  trust  only, 
she  (defendant)  promising  at  the  time  of  such 
delivery  that  if  plaintiff  recovered  she  would  re- 
convey the  premises  to  plaintiff  on  demand,  or 
redeliver  the  deed,  as  he  might  elect  Held, 
that  the  word  "delivered,"  as  used  in  such  al- 
legation, indicated  that  the  suit  was  brought 
to  obtain  a  decree  establishing  that  the  deed 
absolute  on  its  face  was  delivered  to  the  grantee 
in  trust  for  certain  uses,  and  not  as  an  abso- 
lute conveyance. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S|  688-594;  Dec  Dig.  |  371.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1958-1970;  voL  8,  p.  7632.] 

8.  Deeds  (|  108*)— Delivery  to  Grantee- 
Escrow. 

Where  a  deed  was  placed  in  the  possession 
and  under  the  manual  control  of  the  grantee  as 
the  deed  of  the  grantor,  it  took  effect  at  once, 
and  vested  the  legal  title  in  the  grantee  under 
the  rule  that  a  deed  cannot  be  delivered  to  the 
grantee  as  an  escrow. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  |  294;  Dec.  Dig.  I  108.*] 

9.  Deeds  (|  177*)  —  Revocation  —  Want  of 
Consideration— Possession  of  Gbantor— 
Payment  of  Taxes. 

Where  an  absolute  deed  was  delivered  to 
the  grantee,  alleged  want  of  consideration,  con- 
tinued uninterrupted  possession  by  the  grantor, 
payment  of  taxes,  and  the  development  of  the 
property  by  him  and  his  lessees,  were  ineffective 
to  overthrow  the  fact  of  delivery  and  its  effect. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  |§  549,  549%;  Dec.  Dig.  |  177.*] 

10.  Limitation  of  Actions  (|  102*)— Trusts 
—Nature. 

So  far  as  the  statute  of  limitations  is  con- 
cerned, it  is  not  material  whether  a  suit  is 
brought  to  enforce  an  express  or  resulting  trust. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  ||  498-500;  Dec  Dig.  { 
102.*] 

11.  Limitation  of  Actions  (|  103*)  — Re- 
sulting Trusts— Repudiation— Cause  of 
Action— Accrual. 

A  cause  of  action  to  enforce  a  resulting 
trust  accrues  when  the  trust  is  repudiated  by 
the  trustee,  and  plaintiff  has  knowledge  thereof. 

[Ed.  Note— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  IS  506-510:  Dec  Dig.  } 
103;*  Trusts,  Cent.  Dig.  |  570.] 

12.  Limitation  of  Actions  (|  103*)— Result- 
ing Trust. 

Plaintiff  alleged  a  conveyance  of  certain 
mining  land  to  defendant  in  trust,  to  reconvey 
the  same  in  case  plaintiff  recovered  from  an  ill- 
ness. The  conveyance  was  made  December  25, 
1897,  and  plaintiff  alleged  that,  on  many  occa- 
sions during  the  early  part  of  1889,  he  request- 
ed defendant  to  redeliver  the  deed  in  keeping 
with  her  promise,  or  to  reconvey  the  premises; 
but  defendant  neglected  and  refused  to  do  so, 
and  on  May  8,  1899,  filed  the  deed  for  record. 
Held,  that  plaintiff's  cause  of  action  to  enforce 
a  resulting  trust  was  barred  at  the  expiration 
of  five  years  after  defendant's  refusal  to  sur- 
render the  deed  or  reconvey  the  property. 

[Ed.  Note— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  IS  506-510;  Dec  Dig.  | 
103;*  Trusts,  Cent  Dig.  {  570.] 


•For  other  cases  see  same  topic  and  ration  NUMBER  la  Dec  Dig.  *  Am.  Dig.  Koy  No.  Series  *  Rep'r  Indexes 
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Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver;  P.  L.  Palmer,  Judge. 

Salt  by  E.  H.  Dennlson  and  others,  sub- 
stituted, In  lieu  of  W.  Nell  Dennlson,  de- 
ceased, against  Anna  Barney,  to  enforce  a 
resulting  trust  Judgment  for  defendant, 
and  plaintiffs  appeal.  Affirmed. 

O.  N.  Hilton  and  G.  SI.  Allen  (Ouesar  A. 
Roberts  and  C.  V.  Mead,  of  counsel),  for  ap- 
pellants. Charles  W.  Waterman  (Henry  Mc- 
Allister, Jr.,  of  counsel),  for  appellee. 

WHITE,  J.  W.  Nell  Dennlson  filed  a  com- 
plaint against  Anna  Barney,  In  which  It  was 
alleged  that  plaintiff  was  the  owner  and  In 
possession  of  an  undivided  one-fourth  inter- 
est in  the  Forest  Queen  mining  claim  in 
the  Cripple  Creek  district ;  that  on  the  25th 
day  of  December,  1897,  "the  plaintiff  was 
taken  seriously  111,  and  for  a  long  time  his 
life  was  despaired  of;  that,  while  so  111, 
he  prepared  a  mining  deed  to  the  defend- 
ant for  his  interest  in  the  mining  claim, 
and  upon  defendant's  "solemn  promise  and 
undertaking  to  redeliver  the  same  to  this 
plaintiff  in  the  event  of  his  recovery,  and 
not  to  place  the  same  of  record  unless  In  the 
event  of  the  death  of  this  plaintiff,  he,  this 
plaintiff,  delivered  the  same  to  the  defendant 
in  trust  only,  she,  the  defendant,  promising 
this  plaintiff  at  the  time  of  such  delivery 
that,  if  this  plaintiff  got  better  and  did  not 
die,  she,  the  defendant,  would  convey  back 
the  said  premises  to  this  plaintiff  on  de- 
mand, or  deliver  back  to  plaintiff  said  deed, 
as  he,  this  plaintiff,  might  elect"  The  in- 
strument of  conveyance  Is  a  regular  mining 
deed  of  bargain  and  sale,  acknowledged  be- 
fore a  notary  public  December  25,  1897,  by 
the  plaintiff,  conveying,  or  purporting  to 
convey,  the  mining  claim  to  defendant  It 
is  set  forth  in  haec  verba,  in  the  complaint, 
and,  inter  alia,  recites  that  It  is  given  "for 
and  in  consideration  of  the  sum  of  $5,000." 
The  complaint  alleges  that  no  considera- 
tion was,  in  fact,  paid  by  the  defendant  to 
the  plaintiff,  but  that  the  deed  was  wholly 
"voluntary,  sham,  and  fictitious,"  and  de- 
fendant held  the  premises  under  the  con- 
veyance in  trust  for  the  plaintiff;  that  plain- 
tiff recovered  from  his  illness,  "and  on  many 
occasions  during  the  earlier  part  of  the  year 
1899,  and  since  that  date,"  requested  de- 
fendant to  redeliver  the  deed  In  keeping  with 
their  said  promise  and  agreement  or  to  re- 
convey  the  premises  to  plaintiff;  that  said 
defendant  utterly  neglected  and  refused  to 
so  do,  and  on  the  8th  day  of  May,  1899, 
duly  filed  said  deed  for  record  in  the  office 
of  the  clerk  and  recorder  of  Teller  county; 
tbat  plaintiff  has  always  been  the  owner  of 
the  premises  and  has  paid  taxes  thereon; 
tbat  the  conveyance  from  plaintiff  to  defend- 
ant was  and  is  "fictitious  and  void,"  and 
"operates  only  as  a  cloud  on  the  title  of  this 
plaintiff;  and  that  the  recording  of  said 
deed  by  the  defendant  was  in  violation  of 
said  trust  and  a  fraud  on  this  plaintiff." 


The  complaint  prays  for  a  decree  to  the  ef- 
fect that  plaintiff  was  and  is  the  real  owner 
of  the  premises,  and  that  the  defendant 
"held  "the  same  in  trust  for  this  plaintiff"; 
that  the  plaintiff  be  adjudged  and  decreed 
to  be  the  legal  owner  of  said  premises ;  that 
the  conveyance  from  the  plaintiff  to  the  de- 
fendant be  decreed  void  and  of  no  force  and 
effect;  that  the  defendant  be  required  to 
make,  execute,  and  deliver  to  plaintiff  a  deed 
of  conveyance  of  the  premises ;  or  that  some 
person  be  appointed  by  the  court  to  do  it 
for  her.  The  plaintiff  died  upon  the  day  the 
complaint  was  filed,  and  thereafter  the  pres- 
ent appellants,  as  his  heirs,  were  substituted 
as  plaintiffs. 

The  defendant  filed  a  demurrer  to  the  com- 
plaint which  was  overruled,  and  she  then 
answered,  setting  forth  five  separate  de- 
fenses, as  follows:  (1)  That  the  cause  of 
action  accrued,  If  at  all,  more  than  five  years 
previous  to  the  commencement  of  the  ac- 
tion. (2)  That  the  cause  of  action  accrued, 
if  at  all,  more  than  three  years  previous 
to  the  commencement  of  the  action.  (3)  De- 
nial of  all  the  allegations  of  the  complaint, 
with  respect  to  any  alleged  trust  agreement 
to  reconvey  the  premises,  or  redeliver  the 
deed,  etc.;  alleged,  that  the  deed  was  ab- 
solute, made,  executed,  and  delivered  for  a 
good  and  valuable  consideration;  denied  al- 
legations as  to  original  plaintiff's  alleged 
illness  at  the  time  or  as  to  his  continuing 
in  possession  of  the  premises.  (4)  Alleged 
that  defendant  had  never  entered  into  any 
contract  or  agreement  in  writing  with  re- 
pect  to  the  matters  alleged  in  the  complaint 
and  that  plaintiff's  cause  of  action  was  bar- 
red by  the  statute  of  frauds.  (5)  That  ever 
since  the  execution  and  delivery  of  the  deed 
defendant  had  been  in  possession  and  opera- 
tion of  the  premises,  etc. ;  that  plaintiff  was 
guilty  of  laches,  and  was  estopped,  etc.  Plain- 
tiffs' reply  to  the  answer  denied  that  either 
statute  of  limitations  pleaded  had  any  ap- 
plication to  the  facts  set  forth  in  the  com- 
plaint; denied  certain  of  the  allegations  of 
the  third  defense;  and,  "for  a  replication 
to  the  further  and  fourth  defense  of  said 
answer,  plaintiffs  say  that  the  allegations 
thereof  do  not  set  forth  facts  sufficient  to 
constitute  any  defense,  or  element  of  a  de- 
fense, to  any  of  the  allegations  In  said 
complaint  and  that  the  same  are  not  mate- 
rial, nor  in  any  way  responsive  to  any  alle- 
gations of  the  complaint"  "And,  for  a  repli- 
cation to  the  fifth  defense  of  said  answer," 
the  allegations  thereof  are  substantially  de- 
nied, and  the  replication  thereto  closes  with 
these  words:  "Plaintiffs,  further  replying, 
deny  each  and  every  allegation  in  the  answer 
contained  not  herein  and  hereby  expressly 
admitted,  traversed,  or  denied."  Upon  the 
day  of  trial,  and  before  evidence  taken,  de- 
fendant orally  moved  for  judgment  on  the 
pleadings,  which  was  sustained  and  judg- 
ment entered  accordingly,  from  which  this 
appeal  is  prosecuted. 
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There  is  a  sharp  conflict  between  the  par- 
ties as  to  the  nature  of  the  cause  of  action. 
Defendant  maintains  that  It  seeks  to  estab- 
lish, by  verbal  agreement,  an  express  trust 
In  real  estate,  contrary  to  the  statute  of 
frauds ;  and  that,  in  any  event,  it,  being  f of 
the  purpose  of  establishing  a  trust,  or  for  re- 
lief on  the  ground  of  fraud,  is  barred  by  ei- 
ther the  five  or  three  year  statute  of  limita- 
tions, which  she  claims  the  pleadings  show 
had  fully  run  before  the  suit  was  instituted. 
While  the  plaintiffs  contend  that  the  sole 
purpose  of  the  suit  is  to  remove  from  their 
title  a  cloud  consisting  of  a  recorded  deed, 
absolute  in  form  but  of  no  force  and  effect, 
for  various  reasons  which  they  assign;  and, 
further,  If  its  object  be  to  establish  a  trust 
in  real  estate,  the  pleadings  are  sufficient  for 
that  purpose,  and  neither  statute  of  limita- 
tions applies. 

The  motion  for  judgment  was  based  upon 
the  statute  of  frauds ;  the  contention  of  de- 
fendant in  that  respect  being  that  the  lan- 
guage of  the  complaint  Implies  that  whatever 
promise  was  made  with  respect  to  the  re- 
delivery of  the  deed,  or  reconveyance  of  the 
premises,  was  verbal  and  not  in  writing.  It 
Is  pointed  out  that  the  complaint  alleges  that 
"upon  her,  said  defendant's,  solemn  promise 
and  undertaking  to  redeliver  the  same  to  this 
plaintiff  in  the  event  of  his  recovery,  etc., 
•  •  *  plaintiff  delivered  the  same  to  the 
defendant,  in  trust  only ;  she,  the  defendant, 
promising  this  plaintiff  at  the  time  of  such 
delivery,"  etc.  And  it  is  claimed  that  such 
language  shows  clearly  that  the  agreement 
was  not  in  writing.  We  are  unable  to  say 
that  the  language  quoted  can  have  no  other 
meaning  than  that  ascribed  thereto  by  de- 
fendant. Every  agreement  to  do  a  thing  is 
a  promise,  whether  in  writing  or  otherwise. 
A  promise  may  be  a  contract,  a  pact,  or 
an  agreement,  and  the  word  "undertaking" 
is,  perhaps,  stronger,  for  it  implies  "enter- 
ing into  stipulations."  Webster's  New  Inter- 
national Dictionary.  Assuming  that  the 
"promise"  and  "undertaking"  relate  to  an  in- 
terest in  land,  it  was  unnecessary,  as  fre- 
quently held  by  this  court,  to  aver  that  the 
same  was  in  writing.  The  complaint  does 
not  affirmatively  show  that  the  promise  or 
undertaking  was  not  written,  and,  therefore, 
Is  not  vulnerable  to  the  statute  of  frauds. 
That  statute  "has  changed  the  rule  of  evi- 
dence, not  the  rule  of  pleading."  Tucker  v. 
Edwards,  7  Colo.  209,  3  Pac.  233 ;  Garbanati 
t.  Fassblnder,  25  Colo.  535,  25  Pac.  991; 
Rath  v.  Smith,  29  Colo.  154,  68  Pac.  278.  As 
the  provisions  of  the  statute  of  frauds  affect 
only  the  rules  of  evidence,  and- not  those  of 
pleading,  it  was  unnecessary  to  aver  that 
the  contract  declared  on  was  in  writing,  as 
its  character  in  that  respect  must  be  pre- 
sumed until  the  contrary  appears.  9  Ehcy. 
of  PI.  &  Prac.  p.  700. 

Defendant,  however,  further  contends  that, 
as  her  fourth  defense  alleges,  she  never 
made  or  entered  into  any  agreement  what- 


soever In  writing  to  redeliver  the  deed,  or  to 
reconvey  the  premises,  or  to  hold  the  same  in 
trust  or  otherwise,  and  the  plaintiffs  having 
specially  replied  thereto  by  allegations,  which 
constitute,  in  effect,  only  a  general  demurrer, 
they  thereby  admitted  that  the  promise  or 
undertaking  was  not  in  writing.  As  the 
language  of  that  defense  was  no  more  than 
a  denial  of  the  allegations  of  the  complaint 
in  that  respect,  no  replication  was  necessary. 
The  defense  in  no  sense  constituted  new  mat- 
ter, as  the  complaint,  under  the  rules  of 
pleading,  must  be  construed  as  though  it  ac- 
tually alleged  that  the  promise  and  undertak- 
ing were  in  writing.  Where,  as  in  this  case, 
the  presumption  is  that  the  promise  or  agree- 
ment was  in  writing,  the  presumption  stands 
in  the  place  of  the  allegation  to  that  effect, 
and  an  answer  averring  that  it  was  not  in 
writing  is,  in  effect,  but  a  denial  of  the  pre- 
sumption ;  hence,  upon  principle,  as  complete 
an  issue  was  formed  as  would  have  been 
had  the  complaint  alleged  that  such  promise 
was  in  writing,  and  such  allegation  been  met 
by  specific  denial  in  the  answer.  Analogous 
in  principle,  and  supporting  the  rule  here  an- 
nounced, are  the  following:  Alden  v.  Car- 
penter, 7  Colo.  87,  92,  1  Pac.  904;  Schecter  v. 
White,  41  Colo.  219,  92  Pac.  700.  It  is  prop- 
er to  state  that  this  holding  in  no  wise  mili- 
tates against  the  rule  that  the  statute  of 
frauds,  if  relied  upon  in  defense,  must  be 
specially  pleaded. 

The  opinion  of  the  court  eliminated  the 
statute  of  limitations,  and  sustained  the  mo- 
tion upon  the  theory  that  the  action  had  for 
Its  purpose  the  establishment  of  an  express 
trust,  and  was  barred  by  the  statute  of 
.frauds.  As  to  whether  plaintiffs  intended  to 
rely  solely  upon  parol  evidence,  we  are  not 
advised  by  the  pleadings,  and  we  cannot  as- 
sume such  intention  In  that  respect.  Espe- 
cially so,  when  they  assert  in  their  argument 
that  they  had,  "ready  to  produce  on  the  trial, 
letters  passing  between  the  parties  in  which 
defendant  states  her  understanding  of  the 
agreement,"  proving  that  there  was  such  a 
trust  Waterbury  v.  Fisher,  5  Colo.  App.  362, 
372,  88  Pac.  846.  The  trial  court,  therefore, 
erred  in  sustaining  the  motion  upon  the 
ground  assigned. 

Conceding  that  the  judgment  was  render- 
ed on  the  theory  that  the  statute  of  frauds 
prevented  the  prosecution  of  the  suit,  defend- 
ant, nevertheless,  contends  that  the  action 
was  barred  by  the  statutes  of  limitation,  and 
maintains  that  the  judgment  should  be  af- 
firmed upon  the  well-established  principle 
that  the  appellate  or  reviewing  court  will  not 
reverse  a  judgment  which  is  clearly  right. 
If  the  judgment  rests  upon  a  sound  principle 
of  law,  if  the  pleadings  show  that  the  losing 
party  could  not  have  succeeded  upon  any  the- 
ory, the  judgment  must  be  affirmed,  although 
it  was  based  by  the  court  below  upon  an  un- 
sound principle.  Little  Pittsburg,  etc..  v. 
Little  Chief  Co.,  11  Colo.  223,  229,  17  Pac. 
760,  7  Am.  St  Rep.  226;  Home  Ins.  Co.  v. 
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R.  R  Co.,  19  Colo.  46,  84  Pac.  281;  Henry  v. 
McNealey,  24  Colo.  456,  458,  50  Pac.  37 ;  Sul- 
livan v.  Iron  Silver  Mln.  Co.,  143  U.  S.  431, 
12  Sup.  Ct  555,  86  L.  Ed.  214.  It  therefore 
becomes  necessary  to  determine  whether  the 
action  was  barred  by  either  statute  of  limi- 
tations pleaded  and,  to  apply  the  statutes  of 
limitation  or  test  the  cause  of  action  there- 
by, it  is  essential  to  first  determine  what  the 
cause  of  action  Is. 

The  deed  on  its  face  is  sufficient  to  convey 
absolutely  and  unconditionally  the  premises 
in  controversy,  and  to  vest  in  the  grantee  the 
present  title  thereto.  The  grantor,  the  plain- 
tiff herein,  with  full  knowledge  of  the  terms 
of  the  deed,  voluntarily  placed  it,  as  he  al- 
leges, in  the  actual  possession  and  under  the 
control  of  the  grantee,  the  defendant  herein. 
These  facts  are  undisputed;  but  plaintiff  in- 
sists that  the  delivery  was  not  effectual,  be- 
cause it  was  not  his  intention  that  the  deed 
should  be  recorded,  or  become  operative  as 
a  conveyance,  until  his  death,  and,  in  the 
event  he  did  not  die  from  the  illness  from 
which  he  was  then  suffering,  the  deed  was  to 
be  returned  to  him,  or,  at  his  option,  the 
premises  reconveyed. 

Plaintiffs  argue  that  they  do  not  seek  to 
escape  the  force  of  the  word  "delivered" 
when  used  technically,  and  maintain  that,  as 
used  in  the  complaint,  it  does  not  imply  the 
solemn  delivery  from  force  of  which  act 
alone  the  deed  can  take  effect.  The  exact 
meaning  of  a  word  or  phrase,  or  the  force 
and  effect  thereof,  must  be  determined  by  the 
society  in  which  the  word  or  phrase  is  found; 
and,  applying  that  rule  to  the  language  of 
the  complaint,  it  is  clear  beyond  cavil  that 
the  action  was  brought  to  establish  a  decree, 
that  a  deed,  absolute  upon  its  face,  was  "de- 
livered" to  the  grantee  in  trust  for  certain 
uses  and  purposes  It  is  alleged  that,  upon 
"defendant's  solemn  promise  and  undertak- 
ing to  redeliver"  the  deed  In  event  of  the 
plaintiffs  recovery  from  his  then  sickness, 
and  "not  to  place  the  same  of  record,  unless 
In  the  event  of  the  death  of  this  plaintiff,  he 
(the  plaintiff)  delivered  the  same  to  the  de- 
fendant in  trust  only,  she  (the  defendant) 
promising  this  plaintiff  at  the  time  of  such 
delivery  that,  if  this  plaintiff  got  better  and 
did  not  die,  she  (the  defendant)  would  convey 
back  the  said  premises  to  this  plaintiff  on  de- 
mand, or  deliver  back  to  plaintiff  said  deed, 
as  he,  this  plaintiff,  might  elect,"  and  that 
sa  id  "defendant  held  said  premises  under 
said  conveyance  in  trust  for  the  plaintiff." 

The  fair  meaning  of  the  language  of  the 
complaint  is  that  the  grantor  delivered  an 
absolute  deed,  reciting  a  consideration,  to  the 
grantee,  with  the  understanding  that,  if  the 
former  did  not  presently  die,  the  latter 
would,  upon  demand,  redeliver  the  deed  to 
the  grantor,  or,  at  his  election,  reconvey  the 
premises.  The  deed,  having  been  placed  in 
the  possession  and  under  the  manual  con- 
trol of  the  grantee  as  the  deed  of  the  gran- 
tor, took  effect  at  once  and  vested  the  legal 


title  in  the  former.  Stevenson  v.  Crapnell, 
114  I1L  19,  28  N.  E.  879.  Plaintiffs  admit 
such  a  complete  delivery  that,  had  the  gran- 
tor presently  died,  defendant  would  have 
been  the  owner  of  the  property.  Were  we  to 
assume  that  the  deed  was  delivered  upon 
condition  not  to  take  effect  unless  the  gran- 
tor therein  presently  died,  still  it  was  a  de- 
livery as  the  deed  of  the  grantor,  and,  being 
to  the  grantee,  the  latter's  holding  in  law 
was  unconditional,  and  the  deed  took  effect 
presently.  McClendon  v.  Brockett,  32  Tex. 
Civ.  App.  150,  73  S.  W.  854.  It  is  unconrro- 
verted  that  the  deed  was  Intended  to  take 
effect  on  the  happening  of  a  particular  event 
— the  death  of  the  grantor — and,  if  the  gran- 
tee agreed  to  hold  the  deed,  it  was  in  trust 
to  await  the  happening  of  that  event ;  or,  if 
the  event  did  not  presently  happen,  to  return 
the  deed  or  reconvey  the  premises.  It  is 
clear,  in  either  case,  that  such  holding  would 
make  the  deed  an  escrow,  if  the  delivery  had 
been  to  a  stranger.  But  the  law  is  that:  "A 
deed  cannot  be  delivered  to  the  grantee  as 
an  escrow.  If  it  be  delivered  to  him,  it  be- 
comes an  operative  deed,  freed  from  any  con- 
dition not  expressed  in  the  deed  itself,  and 
it  will  vest  the  title  in  him,  though  this  may 
be  contrary  to  the  intention  of  the  parties." 
1  Devlin  on  Deeds,  §  314.  And  this  court  has 
heretofore  announced  the  same  principle  in 
Larsh  v.  Boyle,  36  Colo.  18,  23,  86  Pac.  1000, 
1002,  where  we  said:  "The  doctrine  is  ele- 
mentary that  there  can  be  no  conditional  de- 
livery or  delivery  in  escrow  by  the  grantor  to 
the  grantee  in  a  deed.  Such  conditional  de- 
livery must  be  to  a  stranger,  and  not  to  a 
party  to  the  transaction." 

In  Darling  v.  Butler  (C.  C.)  45  Fed.  332,  10 
L.  R.  A.  469,  it  is  said:  "That  when  the  deed 
was  originally  delivered  the  parties  did  not 
Intend  that  the  defendant  should  acquire  the 
legal  title  to  the  land.  They  treated  the  deed 
merely  as  documentary  evidence  of  title,  and 
erroneously  assumed  that,  notwithstanding  its 
delivery  to  the  defendant,  and  its  acceptance 
by  him,  the  legal  title  would  not  pass  until 
he  should  convey  the  land  to  some  other  per- 
son, or  record  the  deed ;  and,  in  case  neither 
of  these  things  were  done,  that  by  returning 
the  deed  to  the  plaintiff  the  title  of  the  lat- 
ter would  remain  as  though  he  had  never 
executed  the  deed.  This  misconception  of 
the  legal  effect  of  the  transaction  could  not, 
however,  alter  the  fact  that  there  was  a  de- 
livery of  the  deed,  and  an  acceptance,  by 
which  the  defendant  acquired  the  legal  title 
of  the  land,  and  so  effectually  that  he  could 
only  divest  himself  of  it  by  a  reconveyance. 
The  rule  is  ancient  and  familiar  that  a  deed 
cannot  be  delivered  in  escrow  to  the  grantee. 
When  there  is  a  valid  delivery  of  a  deed  by 
the  grantor  to  the  grantee,  it  is  impossible 
to  annex  a  condition  to  such  delivery;  and 
the  delivery  vests  the  title  in  the  grantee, 
although  it  may  be  contrary  to  the  intention 
of  the  parties.'' 
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"If  I  seal  my  deed,  and  deliver  It  to  the 
party  himself  to  whom  It  la  made,  aa  an  es- 
crow upon  certain  conditions,  etc.,  In  this 
case,  let  the  form  of  the  words  be  what  It 
will,  the  delivery  is  absolute,  and  the  deed 
shall  take  effect  as  bis  deed  presently." 
Shep.  Touch.  59. 

In  Hubbard  v.  Greeley,  84  Me.  340,  344,  24 
Atl.  790  (17  L.  R»  A.  511),  it  Is  said:  "An 
escrow  is  a  deed  delivered  to  a  stranger,  to 
be  delivered  by  him  to  the  grantee  upon  the 
performance  of  some  condition,  or  the  hap- 
pening of  some  contingency,  and  the  deed 
takes  effect  only  upon  the  second  delivery. 
Till  then  the  title  remains  in  the  grantor. 
And  if  the  delivery  is  in  the  first  instance 
directly  to  the  grantee,  and  he  retains  the 
possession  of  it,  there  can  be  no  second  de- 
livery, and  the  deed  must  take  effect  on  ac- 
count of  the  first  delivery,  or  it  can  never 
take  effect  at  all.  And,  if  it  takes  effect  at 
all,  It  must  be  according  to  its  written  terms. 
•  •  •  It  will,  therefore,  be  seen  that  a 
delivery  to  the  grantee  himself  Is  utterly 
Inconsistent  with  the  Idea  of  an  escrow. 
And-  It  Is  perfectly  well  settled  by  all  the  au- 
thorities, ancient  and  modern,  that  an  at-, 
tempt  to  thus  deliver  a  deed  as  an  escrow 
cannot  be  successful;  that,  in  all  cases 
where  such  deliveries  are  made,  the  deeds 
take  effect  immediately  and  according  to 
their  terms." 

The  rule  announced  by  Washburn  in  his 
work  on  Real  Property  (volume  3,  pp.  292, 
293),  cited  by  plaintiffs,  to  the  effect  that 
It  Is  an  essential  prerequisite  that  a  deed 
should  be  understood  by  the  parties  to  be 
completed  and  ready  for  delivery,  in  order 
to  have  a  mere  placing  of  it  in  the  hands  of 
the  grantee  construed  into  a  delivery,  in  no 
wise  militates  against  the  doctrine  we  here 
announce,  but  rather  confirms  it  Wherein 
was  the  deed  in  question  incomplete,  or  not 
ready  for  delivery?  Every  act  essential  to  a 
valid  deed  had  been  performed,  and  the  com- 
plaint alleges  that  the  deed  was  delivered. 
The  contention  that  the  parties  did  not  in- 
tend the  deed  to  take  effect  according  to  its 
terms,  but  upon  some  condition  not  express- 
ed in  the  instrument,  does  not  involve  the 
question  of  delivery.  Nondelivery,  when 
pleaded,  may  be  shown  by  any  proper  evi- 
dence, whether  written  or  parol ;  but  the  na- 
ture of  the  cause  of  action  must  be  deter- 
mined by  the  deed,  its  effect,  and  the  allega- 
tions of  the  complaint. 

Denis  v.  Velati,  96  Cal.  223,  227,  31  Pac.  1, 
and  Black  v.  Sharkey,  104  Cal.  279.  87  Pac. 
939,  cited  by  plaintiffs,  have  no  similarity  to 
the  case  at  bar,  and  are  not  in  point  Those 
cases  are  predicated  upon  the  proposition 
that  whether  a  deed  has  been  delivered  may 
be  proven  by  parol.  The  former  case  Is 
where  a  plaintiff,  expecting  presently  to  die, 
made  a  deed  in  place  of  a  will  to  avoid  pro- 
bate; placed  the  deed  in  grantee's  hands  for 
the  purpose  of  enabling  the  latter  to  prove 
the  validity  of  the  deed.  After  the  acknowl- 


edgment of  the  deed,  plaintiff  retained  It  in 
his  possession  until  it  was  wrongfully  taken 
by  the  grantee  during  the  grantor's  illness, 
without  the  Iatter's  knowledge,  etc.;  and, 
moreover,  there  is  a  specific  allegation  in  the 
complaint  that  the  deed  was  never  delivered 
to  defendant  In  the  Black-Sharkey  Case, 
supra,  language  is  used  that  would  indicate 
the  view  that  evidence  might  be  introduced 
to  prove  that  the  parties  did  not  intend  the 
deed  should  take  effect  according  to  its  terms. 
It  should  be  observed,  however,  that  the 
question  under  consideration,-  and  the  only 
one  decided,  was  whether  parol  evidence 
might  be  introduced  to  show  that  the  deed 
which  had  been  duly  executed  and  was  found 
in  the  possession  of  the  grantee  had  ever 
been,  in  fact,  delivered.  We  understand  the 
holding  of  that  case  to  be,  and  such,  is  the 
syllabus,  that:  "While  the  possession  of  a 
deed  by  the  grantee  is  prima  facie  evidence 
that  it  was  delivered  by  the  grantor  with  in- 
tent that  it  should  take  effect  according  to 
its  terms,  yet  such  possession  is  not  conclu- 
sive evidence  of  a  valid  delivery ;  and  it  may 
be  shown  by  parol  evidence  that  a  deed  in 
the  possession  of  the  grantee  was  not  de- 
livered." 

The  complaint  before  us  not  only  fails  to 
plead  nondelivery  of  the  deed,  but  it  specific- 
ally alleges  delivery  thereof.  We  are  unable 
to  ascribe  any  other  meaning  to  the  language 
used.  There  was  no  condition  expressed  in 
the  deed.  It  was  delivered  to  the  grantee  as 
the  deed  of  the  grantor  and  took  effect  as  the 
Iatter's  deed.  The  question  of  delivery  Is  not 
an  issue  in  this  case. 

In  Mowry  v.  Heney,  86  Cal.  471,  25  Pac. 
17,  it  Is  said:  "When  an  absolute  deed  has 
been  delivered  to  the  grantee,  the  title  be- 
comes vested  free  from  any  conditions,  and 
its  operation  cannot  be  defeated  by  parol 
proof  of  an  intention  on  the  part  of  the  gran- 
tor, known  to  the  grantee,  that  It  should  not 
take  effect  except  in  the  event  of  the  gran- 
tor's death ;  nor  is  parol  evidence  admissible 
to  show  that  the  delivery  of  the  deed  to  the 
grantee  was  subject  to  any  condition  not  ex- 
pressed therein."  The  alleged  nonconsldera- 
tion  for  the  deed,  continued  uninterrupted 
possession  of  the  premises  by  the  grantor, 
the  payment  of  taxes,  and  the  development 
of  the  property  by  him  and  his  lessees,  can 
in  no  wise  overthrow  the  fact  that  the  deed 
was  delivered  to  the  grantee,  and  thereby  be- 
came and  was  effective  according  to  its 
terms,  whatever  effect  such  matters  may 
have  upon  other  features  of  the  case.  As- 
suming the  affirmative  of  each  allegation,  it 
hi  no  sense  changes  the  nature  of  the  cause 
of  action.  It  remains  the  same— an  action  to 
establish  a  trust  in  real  estate  not  cogniza- 
ble by  the  courts  of  common  law — and  this 
appears  to  be  true  whether  it  be  an  express 
or  a  resulting  trust  Mills'  Ann.  St  §  2912; 
Steinbeck  v.  Bon  Homme  M.  Co.,  152  Fed. 
333,  344,  81  C.  C.  A.  441. 

It  la  therefore  unnecessary  to  consider  the 
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discussion  of  either  counsel  as  to  whether 
the  allegations  of  the  complaint  set  forth  an 
express  or  a  resulting  trust.  In  either  event 
the  cause  of  action  would  be  the  same  in  so 
far  as  affected  by  the  statute  of  limitations. 

Being  of  the  opinion  that  the  allegations  of 
the  complaint  clearly  show  the  legal  title  to 
the  premises  in  controversy  to  be  vested  in 
tbe  defendant,  and  that  the  purpose  of  the 
suit  is  to  establish  a  trust  in  real  estate  not 
cognizable  by  the  courts  of  common  law,  it 
is  unnecessary  to  consider  other  propositions 
discussed  by  counsel,  as  they  can  have  no 
bearing  upon  the  case.  It  only  remains  to 
determine  whether  the  pleadings  clearly 
show  that  the  action  is  barred  by  the  stat- 
utes of  limitation.  If  the  cause  be  not  so 
barred,  the  judgment  must  be  reversed  that 
plaintiffs  may  have  an  opportunity  to  estab- 
lish the  trust  by  proper  evidence  if  they  can. 
Under  section  2912,  Mills'  Ann.  St.,  the  suit 
must  have  been  commenced  within  five  years 
after  the  cause  of  action  accrued. 

The  deed  was  executed  and  delivered  De- 
cember 25,  1897,  and  this  action  brought  De- 
cember 31,  1904.  The  complaint  alleges  that 
"on  many  occasions  during  the  earlier  part 
of  tbe  year  1899"  plaintiff  "requested  the 
said  defendant  to  deliver  to  plaintiff  such 
deed  In  keeping  with  her  promise  and  agree- 
ment as  aforesaid  made  and  entered  into,  to 
and  with  this  plaintiff,  or  to  reconvey  to 
said  plaintiff  said  premises;  but  that  said 
defendant  utterly  neglected  and  refused  so  to 
do,  and  on  the  8th  day  of  May,  1899,  duly 
filed  said  deed  for  record,"  etc.  These  acts 
unquestionably  gave  the  plaintiff  a  right  of 
action  presently,  and  necessarily  set  in  mo- 
tion the  statute  of  limitations. 

In  French  v.  Woodruff,  26  Colo.  839,  851, 
54  Pac  1015,  1019,  It  is  said:  "In  this  class 
of  trusts  (express  or  resulting),  no  right  of 
action  accrues  unless  the  trust  Is  repudiated 
in  some  way,  and  knowledge  thereof  brought 
home  to  the  cestui  que  trust"  A  cause  of 
action  of  this  character  accrues  when  the 
trust  Is  repudiated,  and  plaintiff  has  knowl- 
edge thereof.  25  Cyc.  1169,  1170. 

In  the  case  at  bar,  it  seems  clear  that  de- 
fendant repudiated  the  trust  and  refused  to 
execute  the  same,  to  plaintiff's  certain  knowl- 
edge, more  than  five  years  before  the  com- 
mencement of  the  action.  The  answer  plead- 
ed both  the  three  and  five  year  statutes  of 
limitation,  and,  though  the  replication  de- 
nied "that  either  statute  of  limitations  had 
any  application  to  the  facts  set  forth  in  the 
complaint,"  yet,  inasmuch  as  the  complaint 
alleged  that,  "on  many  occasions  during  tbe 
earlier  part  of  the  year  1899,"  plaintiff  "re- 
quested the  said  defendant  to  deliver  to 
plaintiff  such  deed  in  keeping  with  her  prom- 
ise and  agreement,  •  *  •  or  to  reconvey 
to  said  plaintiff  said  premises,  but  that  said 
defendant  utterly  neglected  and  refused  so  to 
do,  and  on  the  8th  day  of  May,  1899,  duly  fil- 


ed said  deed  for  record,"  it  seems  that  there- 
by the  particular  time,  when  the  defendant 
repudiated  the  trust,  was  fixed  at  a  date 
more  than  five  years  prior  to  the  institution 
of  the  suit  We  are  persuaded  that  the  fair 
meaning  of  the  language  used  is  that  prior 
to  the  8th  day  of  May,  1899,  the  defendant 
repudiated  the  trust  if  one  existed,  and  the 
knowledge  of  such  repudiation  was  brought 
home  to  the  plaintiff.  The  substantial  effect 
of  these  allegations  was  that  thereby,  in  the 
complaint  the  particular  date  was  given 
when  the  defendant  repudiated  the  trust, 
thus  fixing  the  date  the  cause  of  action  ac- 
crued. It  was,  under  such  circumstances.  In 
effect  as  though  the  replication  had  set  forth 
the  particular  date  when  the  cause  of  action 
accrued,  and  followed  the  same  with  tbe  al- 
legation that  the  statutes  of  limitation  had 
no  application.  This  would  be,  in  effect  a 
legal  conclusion;  and  when,  from  the  very 
facts  alleged,  such  conclusion  cannot  follow, 
the  court'must  ascribe  the  proper  conclusion. 
When  the  pleadings  are  considered  together, 
it  is  clear  that  the  cause  of  action  accrued 
more  than  five  years  previous  to  the  com- 
mencement of  the  suit  and,  the  five-year 
statute  of  limitations  having  been  pleaded  as 
a  bar,  the  judgment  on  the  pleadings  was 
proper  upon  the  whole  record. 

The  plaintiffs  could  not  have  succeeded  up- 
on any  theory  supported  by  the  complaint 
The  Judgment  is  therefore  affirmed. 

Judgment  affirmed. 

CAMPBELL,  C.  J.,  and  BAILEY,  Jn  con- 
cur. 


WELLES  T.  COLORADO  NAT.  LIFE 
ASSUR.  CO. 
(Supreme  Court  of  Colorado.    Feb.  6,  1911.) 

1.  Pleading;  (§  121*)— Denial— Information 
and  Belief—  "Knowledge"  —  "Informa- 
tion." 

Under  the  Code  authorizing  a  denial  on 
information  and  belief  by.  an  allegation  that 
the  pleader  has  not  the  knowledge  or  informa- 
tion on  which  to  base  a  belief,  an  allegation 
that  as  to  plaintiff's  corporate  existence,  the  in- 
dorsement of  the  note  sued  on  to  it,  and  as  to 
its  being  the  owner  and  holder  thereof,  defend- 
ant cannot  obtain  sufficient  information  on 
which  to  base  a  belief,  and  hence  denies  such 
allegation,  was  insufficient;  the  words  "knowl- 
edge" and  "information"  not  being  synonymous. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  85  245-248  ;  Dec.  Dig.  f  121.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  3940-3942;  vol.  4,  pp.  8585-3589.] 

2.  Payment  (|  60*)— Plea  of  Payment— Suf- 
ficiency. 

Payment  beinr  an  affirmative  defense 
which  must  be  pleaded,  an  answer  to  a  suit  on 
a  note  denying  every  allegation  of  the  com- 
plaint wherein  it  was  alleged  that  no  part  of 
the  note  has  been  paid,  and  that  a  certain 
amount  stated  was  due  thereon  with  interest 
from  a  specified  date,  was  insufficient 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig.  ||  144-150;  Dec  Dig.  |  60.*] 
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8.  Evidence  (|  465*)  —  Parol  Evidence  — 
Notes  —  Contemporaneous  Oral  Agree- 
ment. 

In  an  action  on  a  note  by  which  defendant 
bound  himself  to  pay  a  sum  of  money  without 
condition,  a  defense  that  there  was  a  contem- 
poraneous parol  agreement  that  the  note  was 
not  to  be  paid  in  money  but  in  services  was 
insufficient. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  2144;  Dec.  Dig.  8  465.*] 

4.  Insurance  ({  188*) —  Actio n  on  Premium 

Note — Defenses — Instructions. 

In  an  action  on  an  insurance  premium  note, 
defendant  in  a  separate  defense  alleged  that 
plaintiff  issued  a  policy  to  defendant,  and 
shortly  thereafter  notified  defendant  to  return 
the  policy  because  it  was  necessary  to  change 
the  same  owing  to  a  ruling  of  the  Insurance 
Commissioner  of  the  State  respecting  it,  that  de- 
fendant returned  the  policy,  whereupon  it  was 
canceled,  and  that  the  consideration  for  the  note 
thereupon  failed,  was  fatally  defective  for  fail- 
ure to  allege  that  the  note  in  controversy  was 
given  in  payment  for  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  §  188.*) 

6.  Pleading  ({  94*)  —  Separate  Defenses  — 

Sufficiency. 

While  a  party  may  set  out  as  many  sep- 
arate defenses  as  he  has,  each  must  contain  a 
complete  defense  in  connection  with  any  other 
matters  made  a  part  thereof  by  proper  reference 
to  the  cause  of  action,  which  it  is  intended  to 
answer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  f|  191,  182;  Dec  Dig.  §  94.*] 

&  Insurance  (i  188*)— Action  on  Premium 

Note — Pleading — Defenses. 

In  an  action  on  a  note  alleged  to  have 
been  given  for  an  insurance  policy,  a  separate 
defense  alleging  that  subsequent  to  the  time 
the  insurance  company  called  and  canceled  the 
policy  in  accordance  with  its  agreement  to  alter 
the  same  it  Issued  and  tendered  to  defendant  a 
second  policy  which  defendant  refused  to  ac- 
cent and  returned  to  it,  and  that  the  original 
policy  was  received  by  plaintiff  and  retained, 
was  fatally  defective  for  failure  to  show  that 
the  note  sued  on  was  given  for  the  policy  al- 
leged to  have  been  canceled. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  f  188.*] 

7.  Bills  and  Notes  (f  476*1— Pleading— De- 
fenses— Want  of  Consideration. 

Under  Mills'  Ann.  Code,  |  56,  providing 
that  an  answer  may  state  any  new  matter  con- 
stituting a  defense  m  ordinary  and  concise  lan- 
guage, an  allegation  in  an  action  on  a  note  that 
there  was  no  consideration  for  the  execution 
of  tbe  note  of  which  plaintiff  at  all  times  had 
notice  was  insufficient,  as  it  admitted  the  ex- 
ecution of  the  note,  which  impliedly  carried 
with  it  a  presumption  that  it  was  executed  for 
value. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  ||  1519-1521;  Dec,  Dig.  | 
476.*] 

Error  to  District  Court,  Larimer  County ; 
James  E.  Garrlgues,  Judge. 

Action  by  the  Colorado  National  Life  As- 
surance Company  against  Jesse  C.  Welles. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

J.  F.  Farrar,  for  plaintiff  In  error.  Charles 
Melvin  Neff,  for  defendant  in  error. 


HILL,  J.  The  defendant  in  error  brought 
this  action  upon  a  promissory  note.  Its 
complaint  alleges  Its  corporate  existence;  al- 
so, that  the  defendant  (plaintiff  in  error  here) 
made  and  delivered  to  Charles  N.  Settele  his 
certain  promissory  note  in  writing,  wherein 
and  whereby,  for  value  received,  he  promised 
to  pay  to  the  order  of  Settele,  at  a  certain 
time,  a  certain  amount  and  interest  (a  copy 
of  the  note,  with  its  Indorsements,  was  set 
forth) ;  that,  before  its  maturity,  it  was  duly 
indorsed  and  delivered  to  the  plaintiff  who 
became,  and  now  is,  tbe  owner  and  holder 
thereof;  that  no  part  of  said  note  has  been 
paid;  that  there  Is  due  thereon  from  the  de- 
fendant to  plaintiff  a  certain  amount,  with 
interest;  and  prayer  for  Judgment  A  demur- 
rer to  the  answer  was  sustained.  Defendant 
elected  to  stand  upon  his  demurrer.  Judg- 
ment was  rendered  against  him,  and  he 
brings  the  case  here  for  review  upon  error. 

The  answer  states:  First  That  as  to  the 
corporate  existence  of  the  plaintiff,  the  in- 
dorsement of  the  note  to  it,  and  as  to  it  be- 
ing the  owner  and  holder  thereof  defendant 
has  not  and  cannot  obtain  sufficient  Informa- 
tion upon  which  to  base  a  belief,  and  hence 
denies  these  allegations.  These  denials  are 
not  in  the  form  prescribed  by  the  Code,  and 
for  that  reason  were  not  sufficient  to  consti- 
tute a  defense.  This  section  requires  it  to 
be  stated  that  one  has  not  the  knowledge  or 
information  upon  which  to  base  a  belief. 
The  statutes  appear  to  make  a  distinction  be- 
tween the*  words  "knowledge"  and  "informa- 
tion." It  has  repeatedly  been  held  by  this 
court  that,  in  order  to  take  advantage  of  this 
privilege  in  a  pleading,  the  formula  prescrib- 
ed by  the  Code  must  be  exactly  followed,  be- 
cause in  no  other  manner  can  the  defendant 
satisfy  its  demands  and  thereby  raise  a  sub- 
stantial issue.  James  v.  McPhee,  Assignee, 
9  Colo.  486,  13  Pac  535;  Haney  v.  People, 
12  Colo.  345.  21  Pac.  39;  Grand  Valley  Irri- 
gation Co.  v.  Lesher  et  al.,  28  Colo.  273,  65 
Pac.  44;  D.  N.  D.  L.  Co.  v.  Burns,  30  Colo. 
283,  70  Pac.  413;  Solomon  v.  Brodie.  10 
Colo.  App.  353,  50  Pac  1045.  This  portion 
of  the  answer  also  denies  each  and  every  al- 
legation of  that  portion  of  the  complaint 
wherein  it  was  alleged  that  no  part  of  said 
note  had  been  paid,  and  that  a  certain  amount 
stated  was  due  thereon  with  interest  from  a 
certain  date  stated.  This  constitutes  no  part 
of  any  defense.  Eliminating  the  question  of 
its  being  a  negative  pregnant,  it  is  the  set- 
tled law  of  this  state  that  payment  is  an 
affirmative  defense,  and  must  be  specially 
pleaded.  Esbensen  v.  Hover,  3  Colo.  App. 
467,  33  Pac  1008 ;  Perot  v.  Cooper,  17  Colo. 
80,  28  Pac  391,  31  Am.  St.  Rep.  258;  Thom- 
as v.  Carey,  26  Colo.  485,  58  Pac.  1093;  Flor- 
ence O.  &  R.  Co.  v.  First  Nat.  Bank,  38  Colo. 
119,  88  Pac.  182;  Harvey  v.  D.  &  R.  G.  R. 
R.  Co.,  44  Colo.  258,  99  Pac  31,  130  Am.  St 
Rep.  120.  In  addition  to  the  denials,  the  de- 
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fendant'8  answer  contained  four  other  dis- 
tinct alleged  defenses.  The  first  was  to  the 
effect  that  Settele,  as  the  agent  of  the  plain- 
tiff, entered  Into  an  agreement  with  the  de- 
fendant, wherein  it  was  agreed  that  the 
plaintiff  company  should  issue  unto  defend- 
ant a  policy  of  insurance;  that  said  insur- 
ance should  cost  defendant  no  monetary  con- 
sideration for  the  first  year,  but,  in  lieu 
thereof,  he  should  introduce  the  agent  Set- 
tele  to  certain  persons  whom  Settele  was  de- 
sirous of  securing  as  patrons  for  the  compa- 
ny; that  Settele  represented  unto  him  that  it 
would  be  necessary  for  him  to  execute  his 
note  for  the  amount  as  premium  in  order 
that  the  proceedings  might  have  the  appear- 
ance of  legality ;  that  said  note  should  at  no 
time  be  considered  a  legal  obligation  against 
defendant;  that,  pursuant  to  the  terms  of 
this  agreement,  a  policy  of  Insurance  was 
issued  by  plaintiff  company  to  said  defend- 
ant, who,  relying  upon  the  agreement  with 
said  Settele,  delivered  the  note  for  the  pur- 
pose mentioned ;  that  said  note  was  the  one 
sued  upon,  and  that  he,  the  defendant,  was 
ready,  willing,  and  able  to  Introduce  Settele 
to  the  persons  mentioned  in  the  agreement 
By  the  terms  of  the  note,  the  defendant  was 
bound  to  pay  a  sum  of  money  without  con- 
ditions. By  the  terms  of  the  alleged  parol 
contract  the  note  was  not  to  be  paid  at  all. 
Waiving  other  questions  raised  concerning 
its  insufficiency,  the  substance  of  this  de- 
fense is  to  allow  a  contemporaneous  oral 
agreement  to  violate  the  provisions  of  a  writ- 
ten contract.  That  this  cannot  be  done,  is 
elementary.  Fitzgerald  v.  Burke.  14  Colo. 
559,  23  Pac.  993;  Cooper  v.  German  Nat 
Bank,  9  Colo.  App.  169,  47  Pac.  1041;  Ather- 
ton  v.  Dearmond,  33  Iowa,  353. 

The  second  and  further  defense  to  the  com- 
plaint, in  substance,  alleges:  (1)  That  on  or 
about  the  15th  of  April,  1906,  said  plaintiff 
company  issued  unto  said  Welles  its  certain 
policy  of  life  insurance  in  accordance  with 
the  terms  of  the  agreement  set  out  between 
the  said  Welles  and  the  said  Settele  as  agent 
of  said  company.  (2)  That  shortly  thereaft- 
er the  said  plaintiff  company  notified  said 
defendant  Welles  to  return  the  policy  hereto- 
fore mentioned  issued  to  him,  assigning  as 
its  reason  that  it  was  necessary  for  them  to 
change  said  policy  by  reason  of  a  ruling  of 
the  Commissioner  of  Insurance  of  the  state 
of  Colorado  effecting  said  policy,  that  there- 
upon the  said  defendant  Welles  did  return 
unto  sckl  plaintiff  herein  said  policy  of  insur- 
ance and  the  same  was  thereupon  canceled. 
(3)  That  the  consideration  for  the  said  note 
alleged  in  said  complaint  thereupon  failed. 
The  principal  difficulty  with  this  purported 
defense  is  that  it  nowhere  states  that  the 
note  in  controversy  was  given  in  payment  for 
this  Insurance  policy.  Other  objections  per- 
taining to  it  need  not  be  considered.  The 
pleader  simply  advises  the  policy  was  issued 
in  accordance  with  the  terms  of  the  agree- 


ment set  out  between  the  said  Welles  and  the 
said  Settele,  as  agent  of  said  company,  but 
has  failed  in  this  defense  to  set  out  this 
agreement  or  state  its  substance,  or  in  any 
manner  connect  it  with  this  note.  We  might 
presume  that  the  pleader  had  in  mind  the 
agreement  between  himself  and  the  agent, 
which  he  sets  out  in  his  first  further  answer 
and  defense,  but  he  does  not  so  state  or  make 
any  reference  to  it  It  is  the  settled  practice 
In  this  state  that  a  party  may  set  out  as 
many  distinct  and  separate  defenses  as  he 
may  have,  but  each  separate  defense  must 
contain  a  complete  and  separate  answer  and 
defense  to  the  cause  of  action,  which  it  is 
intended  to  answer,  and  must  be  a  complete 
answer  and  defense  within  itself,  Including 
any  other  matters  made  a  part  thereof  by 
proper  reference.  In  this  respect  this  de- 
fense is  totally  defective.  Western  Union 
Telegraph  Co.  v.  Eyser,  2  Colo.  141 ;  People 
ex  rel.  v.  Lothrop,  etc.,  3  Colo.  428.  As  said 
by  Judge  Thompson  In  the  case  of  Travelers' 
Insurance  Co.  v.  Redfield,  6  Colo.  App.  196, 
40  Pac,  197:  "Each  answer  Is  a  separate  de- 
fense, complete  within  itself,  and  must  be 
tested  by  its  own  allegations." 

The  third  and  further  defense,  in  sub- 
stance, alleges:  (1)  That  subsequent  to  the 
time  upon  which  the  said  plaintiff  herein  re- 
called and  canceled  its  policy  issued  to  said 
defendants  in  accordance  with  the  agreement 
hereinbefore  set  out  the  said  plaintiff  issued 
and  tendered  to  said  defendant  a  second  and 
new  policy  of  Insurance,  which  the  said  de- 
fendant refused  to  accept  and  returned  to 
the  said  plaintiff.  (2)  That  the  said  policy 
was  received  by  the  said  plaintiff  herein  and 
was  retained  by  it  The  reasons  pertaining 
to  the  insufficiency  of  the  second  defense  are 
likewise  applicable  to  this  one,  which  within 
itself  states  very  little.  Its  insufficiency  is 
clearly  apparent  upon  Its  face. 

The  fourth  and  further  defense  to  the  com- 
plaint alleges  that  there  was  no  considera- 
tion for  the  execution  of  the  said  alleged 
promissory  note  set  out  in  said  complaint  of 
which  the  said  plaintiff  herein  at  all  times 
mentioned  in  said  complaint  had  notice.  This 
defense  presents  a  more  serious  problem,  con- 
cerning which  the  authorities  appear  to  be  in 
total  conflict  The  argument  of  counsel  for 
the  appellee  that  it  is  bad  because  incon- 
sistent with  the  defense  preceding  it  Is  not 
well  taken.  In  the  case  of  Pike  v.  Sutton, 
21  Colo.  84,  39  Pac.  1084,  this  court  held 
that  under  the  provisions  of  our  Code  the  de- 
fendant is  allowed  to  plead  inconsistent  de- 
fenses, and,  in  order  that  he  may  have  the 
benefit  of  each  defense,  he  may,  under  gener- 
al or  specific  denials,  put  the  plaintiff  to 
proof  of  every  material  allegation  of  his 
complaint,  without  regard  to  other  defenses; 
and  this  rule  appears  to  have  been  recogniz- 
ed ever  since  in  this  jurisdiction.  Koll  v. 
Bush,  6  Colo.  App,  294,  40  Pac.  579. 

In  most  states  under  the  common-law  prac- 
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tice  the  plea  of  no  consideration  without  stat- 
ing the  facta  appears  to  have  been  held  good, 
while  in  Code  states  with  similar  provisions 
to  ours  there  is  some  conflict,  but  in  our  opin- 
ion the  weight  of  authority  is  to  the  effect 
that  it  does  not  present  or  make  a  proper  is- 
sue. Section  66  of  our  Code  (Mills'  Ann. 
Code)  provides  that  the  answer  shall  contain, 
"second,  a  statement  of  any  new  matter  con- 
stituting a  defense,  •  *  •  in  ordinary  and 
concise  language."  In  the  case  of  Chambers 
v.  Games.  2  G.  Greene,  324  (Iowa),  in  holding 
that  under  the  provisions  of  their  Code  the 
plea  of  no  consideration  was  bad,  that  court 
said:  "It  is  one  thing  to  inform  the  plaintiff 
that  the  pleas  of  no  consideration  and  failure 
of  consideration  will  be  pleaded  as  a  defense 
to  the  action,  and  quite  another  thing  to  give 
him  notice  of  the  special  matter  that  will  be 
relied  on.  In  permitting  a  party  to  an  action 
to  lay  aside  the  common-law  form  of  plead- 
ing, and  to  choose  a  more  simple  and  con- 
venient mode  of  presenting  his  case,  the  Leg- 
islature certainly  did  not  Intend  to  dispense 
with  the  substance.  The  object  of  the  plea  Is 
to  apprise  the  plaintiff  of  the  matter  of  de- 
fense to  his  action,  in  order  that  in  answer 
to  his  declaration  a  proper  issue  may  be 
formed  for  trial  upon  the  law  and  facts  in- 
volved. The  material  facts,  the  special  mat- 
ter constituting  the  plea,  should  be -set  forth 
In  the  notice,  so  as  to  inform  the  plaintiff  of 
the  substance  of  the  defense,  that  he  may 
have  an  opportunity  to  meet  them,  and,  if 
he  can,  to  contradict  them.  This  was  the 
manifest  intention  of  the  Legislature,  and 
Justice  and  reason  dictate  its  propriety."  In 
the  case  of  Sac  County  v.  Hobbs  et  al.,  72 
Iowa,  69,  33  N.  W.  368  (which  was  a  suit  up- 
on a  promissory  note),  in  commenting  upon 
the  answer,  which  read,  "The  writing  or  con- 
tract upon  which  this  action  is  brought  is 
void,  for  that  It  was  executed  and  delivered 
without  any  consideration  whatever,"  the 
court  said:  "Whether  the  contract  is  support- 
ed by  a  valid  consideration  depends  upon  the 
circumstances  under  which  it  was  executed, 
and  the  purposes  which  the  parties  had  in 
view  when  they  entered  Into  it.  The  allega- 
tion that  It  was  without  consideration  is  the 
mere  statement  of  a  conclusion.  Under  our 
system  of  pleading,  the  facts  upon  which  a 
right  of  action  or  defense  is  based  are  re- 
quired to  be  stated  in  the  pleadings.  This  is 
required  in  order  that  the  court  and  the  op- 
posite party  may  be  advised  of  the  real  na- 
ture of  the  claim  or  defense  relied  upon. 
And  it  is  not  permissible  for  a  party  to  plead 
mere  conclusions."  In  the  case  of  Matlock 
v.  Livingston  et  al.,  17  Miss.  489,  the  plea 
that  no  consideration  was  given  for  the  note 
on  which  the  suit  was  brought  was  held  good, 
but  this  was  under  the  common-law  pleading. 
This  was  followed  without  comment  by  the 
same  court  in  Taylor  v.  McNairy,  42  Miss. 
276  But  in  the  case  of  Tittle  v.  Bonner,  53 
Miss,  at  page  585,  where  the  same  question 


was  again  raised, 'that  court  said:  "Since  the 
adoption  of  the  Code  of  1857,  which  in  this 
respect  was  followed  by  the  Code  of  1871, 
such  general  pleading,  as  above  stated,  is  not 
admissible.  Our  statutes  were  intended  to 
correct  the  evil  which  resulted  from  the  gen- 
eral form  of  pleading  before  prevalent,  and 
to  require  every  affirmative  matter  to  be 
pleaded  specially  or  given  notice  of,  so  as  to 
distinctly  inform  the  opposite  party  of  the 
precise  ground  of  contest  on  which  he  is  to  be 
met  by  his  adversary.  *  •  •  The  defend- 
ant must  show  by  bis  plea  the  actual  ground 
of  his  defense."  In  this  case  it  was  held  that 
a  plea  of  no  consideration  was  bad  because 
it  did  not  state  affirmatively  how  there  was 
no  consideration,  and  does  not  negative  the 
idea  that  there  was  some  benefit  or  advantage 
to  the  drawer  of  the  bill  of  exchange,  at 
whose  request  it  was  accepted.  The  same 
principle  is  announced  in  Woods  v.  Watkins, 
40  Pa.  458;  McMurray  et  al.  v.  Glfford,  6 
How.  Prac.  (N.  Y.)  14 ;  Darby  v.  Berney  Na- 
tional Bank,  97  Ala.  643,  11  South.  881. 

To  the  contrary  is  the  case  of  Sheldon  v. 
Lewis,  97  111.  642,  where  it  was  held  that 
the  words  "that  the  note  was  got  and  ob- 
tained of  the  defendant  without  any  good  or 
valuable  consideration  whatever"  were  suffi- 
cient, for  the  reason  that,  while  it  was  not 
in  the  exact  language  of  the  statutes  of  that 
state,  it  was  in  equivalent  language;  but,  as 
we  understand,  the  practice  In  that  state  is 
still  controlled  by  the  common  law.  The  Su- 
preme Courts  of  Arkansas  and  Indiana  ap- 
pear to  consider  the  plea  sufficient  under  the 
provisions  of  their  Codes,  although  both  have 
held  that  In  pleading  a  failure  of  considera- 
tion it  would  not  be,  but  in  which  case  the 
facts  which  constitute  a  failure  must  be 
specifically  stated,  while  in  pleading  a  want 
of  consideration,  such  facts  are  unnecessary. 
It  appears  to  us  that  under  our  Code  provi- 
sions this  would  be  a  distinction  without  a 
difference,  and  it  is  a  distinction  which  is 
not  made  in  most  of  the  Code  states. 

There  is  another  line  of  reasoning  upon 
which  we  think  that  this  plea  should  be  held 
bad;  that  Is,  that  it  is  simply  a  denial  of 
the  Implied  averments  In  the  complaint 
which  the  note  carries  with  it  This  defense 
admits  the  execution  of  the  note.  This  im- 
plies that  it  was  executed  for  a  valuable 
consideration,  and  the  allegation  that  there 
was  no  consideration  for  its  execution  is 
simply  a  denial  of  indebtedness  or  of  liability 
without  denying  the  allegations  of  facts  from 
which  the  indebtedness  or  liability  is  claimed 
to  have  arisen,  to  wit,  the  execution  and  de- 
livery of  the  note  without  stating  the  facts 
which  caused  it  to  be  so  executed  and  de- 
livered without  any  consideration,  when  a 
consideration  is  presumed  by  its  execution. 
In  the  case  of  James  v.  McPhee,  9  Colo,  at 
page  492,  13  Pac.  at  page  538,  this  court 
said:  "A  denial  of  indebtedness  or  of  lia- 
bility, without  denying  the  allegations  of  fact 
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frcm  which  the  Indebtedness  or  liability  is 
claimed  to  have  arisen,  is  a  nullity." 

For  the  reasons  stated,  the  judgment  is 
affirmed. 

Affirmed. 

CAMPBELL,  C  J.,  and  GABBERT,  J.,  con- 
cur. 


BYRAM  et  al.  T.  PEOPLE. 
(Supreme  Court  of  Colorado.   Feb.  6,  1911.) 

1.  Homicide  (§  228*)  —  Evidence  —  Cobpus 
Delicti. 

The  corpus  delicti  in  a  homicide  case  must 
be  proved  beyond  a  reasonable  doubt,  and  the 
evidence  must  establish  that  the  death  was  pro- 
duced by  the  criminal  act  of  some  person  and 
was  not  the  result  of  accident  or  natural  causes. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  471-476;  Dec.  Dig.  {  228.*] 

2.  Criminal  Law  (§  516*)— Evidence— Con- 
fession. 

Statements  of  defendants  to  others  that, 
when  the  crime  was  committed,  they  were  at  a 
certain  other  place  than  the  scene  thereof,  are 
not  a  confession. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^Cent  Dig.  §§  1189-1143;   Dec  Dig.  f 

8.  Criminal  Law  (f  518*)— Evidence— Con- 
fessions. 

Even  if  statements  testified  to  by  officers 
as  made  to  them  by  defendants  come  within 
the  rule  as  to  confessions,  their  admission  was 
not  error,  it  being  shown  that  the  statements 
were  in  every  way  purely  voluntary,  and  that 
no  threats  or  promises  were  made,  or  induce- 
ments held  out  to  make  them,  though  defend- 
ants were  not  cautioned  or  told  that  the  state- 
ments might  be  used  against  them. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^Cent  Dig.  |f  1157-1162;   Dec.  Dig.  | 

4.  Witnesses  ({  388*>— Impeachment— Incon- 
sistent Statements. 

Refusal  to  allow  the  extended  notes  of  the 
stenographer  at  the  coroner's  inquest  to  be  used 
to  impeach  witnesses  at  the  trial,  on  the  ground 
of  an  insufficient  foundation  being  laid  to  es- 
tablish that  the  testimony  at  the  inquest  would 
tend  to  impeach  the  testimony  at  the  trial,  is 
proper,  where  it  is  not  shown  that  any  such 
question  as  was  asked  the  witnesses  at  the 
trial  was  asked  them  at  the  inquest 

[Ed.  Note.— For  other  cases,  see  Witness**, 
Cent  Dig.  If  1233-1242;  Dec.  Dig.  f  388.*] 

&  Witnesses  (f  37*)— Competency— Knowl- 
edge ob  Means  or  Knowledge  of  Facts. 
Witnesses,  testifying  to  their  employment 
as  newspaper  reporter*  and  to  the  examination 
of  the  flies  of  their  papers  of  the  date  in  ques- 
tion, are  competent  to  testify  that  the  publi- 
cations in  such  papers  pertaining  to  the  murder 
were  on  a  certain  date. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  80-87;  Dec.  Dig.  §  37.»] 

Error  to  District  Court,  City  and  County 
of  Denver ;  Harry  C.  Riddle,  Judge. 

William  By  ram  and  another  were  convict- 
ed of  murder,  and  bring  error.  Affirmed. 

William  Toung,  O.  N.  Hilton,  and  Caesar 
A.  Roberts,  for  plaintiffs  in  error.  John  T. 
Barnett,  Atty.  Gen.  (George  H.  Thorne,  of 
counsel),  for  the  People. 


HILL,  J.  The  plaintiffs  in  error  were  con- 
victed of  murder  In  the  second  degree,  and 
from  a  sentence  accordingly  have  brought  the 
case  here  for  review  upon  error. 

Counsel's  main  contention  is  that  the  cor- 
pus delicti  was  not  proved,  and  they  set 
forth,  with  great  pains  and  at  considerable 
length,  parts  of  the  evidence  which  they  con- 
tend establish  that  fact  We  concede  that 
the  corpus  delicti  in  all  cases  of  homicide 
must  be  proven  beyond  a  reasonable  doubt; 
either  by  direct  or  circumstantial  evidence; 
where  there  is  no  sufficient  proof  of  crime, 
there  can  be  no  legal  criminality.  McBrlde 
v.  People,  5  Colo.  App.  91,  87  Pac.  953. 

Counsel  lay  down  the  rule  that  the  evi- 
dence must  be  sufficient  to  establish  that 
the  death  of  the  deceased  was  produced  by 
the  criminal  act  of  some  person  and  was  not 
the  result  of  accident  or  natural  causes.  We 
agree  that  this  must  be  established  by  evi- 
dence to  the  satisfaction  of  the  jury,  beyond 
a  reasonable  doubt  The  evidence  was  cir- 
cumstantial, but  conflicting  to  a  slight  ex- 
tent only ;  and  it  would  be  a  useless  expend- 
iture of  time  and  labor  to  state  its  substance 
in  detail  In  order  to  thereby  present  the  facts 
upon  which  the  jury  were  justified  in  arriv- 
ing at  their  verdict  It  is  sufficient  to  say 
that,  after  a  careful  reading  of  the  entire 
record,  we  feel  confident  in  holding  that  the 
evidence  is  sufficient  to  justify  the  verdict, 
and  that  the  corpus  delicti  was  sufficiently 
proven  to  bring  it  within  the  rules  of  any 
of  the  authorities  cited.  To  our  minds,  it  is 
sufficient  to  justify  the  finding  necessary  to 
constitute  the  two  component  parts  challeng- 
ed: (1)  Death  as  the  result;  (2)  the  criminal 
agency  of  another  as  a  means.  The  ques- 
tion of  the  deceased  coming  to  her  death 
from  accident  or  natural  causes  was  substan- 
tially covered  by  the  instructions  to  the 
jury,  and  there  is  competent  evidence  to 
sustain  their  finding  on  this  question. 

Error  is  also  claimed  in  the  admission  of 
the  alleged  confessions  by  the  defendants. 
Ah  examination  of  the  record  falls  to  dis- 
close that  either  of  them  made  a  confession. 
The  evidence  complained  of  was  that  of  the 
officers  of  the  city  of  Denver  in  testifying 
to  statements  made  to  them  by  the  defend- 
ants that  they  were  at  a  certain  "other" 
place  when  the  crime  was  committed.  This 
Is  in  no  sense  a  confession.  8  Ency.  of  Evi- 
dence, 298.  Also,  the  defendants  took  the 
stand  at  the  trial  and  repeated  the  same 
story  as  made  to  the  officers.  Even  if  these 
statements  came  within  the  rule  covering 
confessions,  there  was  no  error  committed  In 
their  admission.  After  their  arrest  the  de- 
fendants were  separately  interrogated  as  to 
their  whereabouts  during  the  night  of  the  al- 
leged assault  They  both  answered  that  at 
about  11 :80  that  night  they  went  to  a  camp 
wagon  located  on  a  vacant  lot  near  the  cor- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Doc.  Dig.  ft  Am.  Dig.  Kojr  No.  8orles  4k  Rop'r  Indoxa* 


Digitized  by 


Google 


Cola) 


LEROY  v. 


.  NORTON 


529 


ner  of  Twenty-First  and  Lawrence  streets, 
where  they  slept  until  after  daylight  the 
next  morning.  The  place  of  the  homicide 
was  at  1919  Lawrence  street  about  two  blocks 
from  this  vacant  lot 

At  the  trial  counsel  objected  to  the  admis- 
sion In  evidence  of  this  conversation  between 
the  defendants  and  the  officers,  the  Jury  were 
withdrawn,  and  counsel  were  permitted  to 
examine  the  officials  to  the  facts  and  circum- 
stances under  which  the  statements  were 
made.  This  examination  disclosed  that  the 
statements  of  the  defendants  to  the  officers 
were  in  every  way  purely  voluntary.  It  Is 
true  the  defendants  were  not  cautioned  or 
told  that  the  statements  might  be  used  against 
them  at  the  trial;  on  the  other  hand,  no 
threats  or  promises  were  made,  nor  were  any 
inducements  held  out  to  them  to  make  the 
statements.  This  comes  clearly  within  the 
rule  laid  down  by  this  court  in  case  No.  6,- 
906,  Reagan  v.  People  (yet  officially  unreport- 
ed) 112  Pac.  785,  wherein  such  testimony 
was  held  competent  We  find  no  prejudicial 
error  in  the  admission  of  this  evidence. 

The  third  assignment  urged  pertains  to  the 
refusal  of  the  court  to  allow  the  defendants 
to  Introduce  In  evidence  a  part  of  the  extend- 
ed notes  of  the  testimony  taken  by  a  stenog- 
rapher at  the  coroner's  inquest  for  the  pur- 
pose of  showing  that  certain  witnesses  had 
testified  there  differently  than  at  the  trial. 
This  was  objected  to  by  the  district  attorney 
for  the  reasons:  (1)  That  it  does  not  show 
that  the  questions  asked  the  witnesses  cover- 
ed the  particular  time  testified  to  by  them  at 
the  trial ;  (2)  that  the  coroner  could  not  testi- 
fy as  to  the  correctness  of  the  stenographer's 
extended  notes,  nor  could  he  remember  (after 
having  his  memory  refreshed)  that  the  state- 
ments set  forth  in  the  extended  notes  were  as 
given  by  the  witnesses ;  (3)  that  it  had  not  been 
8hown  that  the  stenographer  had  been  sworn 
as  required  by  the  statutes.  The  trial  court,  in 
passing  upon  this  subject  said:  "The  Court: 
The  record  may  show  that  this  ruling  Is 
upon  the  ground  that  no  foundation  has  been 
laid,  showing  that  the  question  concerning 
that  particular  hour  was  propounded  to  ei- 
ther one  of  the  witnesses  suggested  by  coun- 
sel. Counsel:  That  question  was  asked  di- 
rectly to  the  witness  Minnie  Gardner  and 
also  Cricket  Taylor.  The  Court:  The  court 
is  now  speaking  with  reference  to  the  coro- 
ner's inquest,  not  this  particular  hearing. 
That  Is,  the  witnesses  simply  answered  the 
questions  that  were  propounded  to  them, 
but  there  Is  nothing  In  the  record  to  show 
that  any  such  question  was  asked  either  one 
of  these  witnesses.  For  that  reason  it  cannot 
be  used  for  impeachment"  We  think  the 
ruling  of  the  court  correct  and  that  a  suffi- 
cient foundation  had  not  been  laid  to  estab- 
lish that  the  testimony  taken  at  the  Inquest 
would  tend  to  Impeach  the  testimony  of  the 
witness  at  the  trial.    This  makes  unneces- 


sary any  ruling  as  to  whether,  In  a  proper 
case,  the  extended  notes  of  a  stenographer 
are  competent  for  that  purpose,  *  when  the 
records  fail  to  disclose  that  the  stenographer 
had  been  sworn  as  provided  for  by  the  act  of 
1907. 

The  next  assignments  urged,  being  the 
eighth  and  the  ninth,  pertain  to  the  testi- 
mony of  two  newspaper  reporters,  offered  in 
rebuttal  to  the  testimony  of  the  defendant 
James  Byram,  that  the  publication  in  cer- 
tain newspapers  pertaining  to  the  murder  of 
Delia  Davoren  were  upon  a  certain  date. 
These  reporters  testified  as  to  their  employ- 
ment and  examination  of  the  flies  of  their 
respective  papers  of  that  date,  and  we  think 
from  such  examination  their  evidence  was 
competent  for  the  purposes  offered. 

The  eleventh  to  twenty-second  assignments 
of  error  in  the  briefs,  although  not  urged  in 
the  oral  argument  pertain  to  the  instructions 
given  and  refused ;  all  of  which  have  been 
given  careful  consideration.  The  substance 
of  the  most  of  those  refused  was  embodied  in 
others  given.  Some  had  no  evidence  to  sup- 
port them  and  should  not  have  been  given. 
We  think  the  evidence  sufficient  to  Justify 
those  given.  We  find  no  prejudicial  error  in 
the  matter  of  instructions  given  or  refused. 

The  Judgment  is  affirmed.  / 

Affirmed.  ' 


CAMPBELL,  C  J.,  and  GABBERT,  J., 
concur. 


LEROY  et  al.  v.  NORTON. 
(Supreme  Court  of  Colorado.    Feb.  6,  1911.) 

1.  Trusts  (I  72*)— Resulting  Tbusts— Pay- 
ment OF  CONSIDEBATION  FOB  CONVEYANCE 
to  Another. 

Where  real  estate  is  purchased  by  one  per- 
son with  money  furnished  by  another  and  the 
conveyance  is  taken  in  the  name  of  the  actual 
purchaser,  there  is  a  resulting  trust  in  favor 
of  the  person  furnishing  the  consideration. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  §f  102,  103;  Dec.  Dig.  §  72.*] 

2.  Trusts  (8  89*)— Resulting  Tbusts— Evi- 
dence. 

The  evidence  to  establish  a  resulting  trust 
must  be  trustworthy  and  satisfactory. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  fi  134;  Dec.  Dig.  |  89.*] 

3.  Tbusts  (f  89*)— Resulting  Tbusts— Evi- 
dence. 

Evidence  held  sufficiently  certain  to  es- 
tablish a  resulting  trust  in  land  in  favor  of 
plaintiff,  who  furnished  the  purchase  money 
for  conveyance  to  defendant 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  IS  134-137;  Dec.  Dig.  8  89.*] 

4.  Vendor  and  Pub  chases  (§  244*)— Bona 
Fide  Pubchaseb—  Evidence— Sufficiency. 

Evidence  held  to  sustain  findings  in  an  ac- 
tion to  establish  a  resulting  trust  in  land  that 
a  party  asserting  an  adverse  title  under  a  war- 
ranty deed  had  notice  of  the  facts  and  circum- 
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stances  of  plaintiff's  equitable  title  at  the  time 
he  received  his  deed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  81  609-611;  Dec.  Dig.  § 
244.*] 

5.  Tbusts  (I  89*) — Resulting  Tbtjsts— Evi- 
denck-t-Admissions. 

A  resulting  trust  cannot  be  established 
upon  the  admissions  of  the  alleged  trustee 
alone. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  8§  134-137;  Dec.  Dig.  |  89.*] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; James  Owen,  Judge. 

Action  by  May  Norton  against  Ann  Leroy 
and  Frederick  Leroy.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

Vanatta  &  Dolph,  Orr  &  Cunningham,  and 
C.  M.  Hawkins,  for  appellants.  McKesson 
&  Little  and  E.  C.  Glenn,  for  appellee. 

HILL,  J.  This  action  was  brought  by  the 
appellee,  May  Norton,  against  the  appel- 
lants, Ann  Leroy  and  her  husband,  Freder- 
ick Leroy.  Plaintiff  prayed  Judgment  that 
she  be  decreed  to  be  owner  of  certain  de- 
scribed land;  that  she  be  put  In  possession 
of  It;  that  defendants  be  ordered  to  convey 
said  premises  to  her;  that  she  have  Judg- 
"  ment  for  Its  rents  and  profits,  and  for  gen- 
eral relief.  The  decree  was  in  her  favor, 
from  which  this  appeal  Is  prosecuted. 

The  ground  on  which  this  case  was  dis- 
posed of  at  the  trial  was  that  the  evidence 
established  that  the  defendant  Ann  Leroy 
had  the  title  of  the  land  in  controversy  taken 
in  her  name,  but,  In  fact,  held  It  as  trustee 
for  the  plaintiff,  whose  money  was  used  In 
payment  for  it  and  that,  on  account  thereof, 
a  resulting  trust  was  created  with  the  con- 
sent of  the  trustee  and  cestui  que  trust 

The  only  serious  errors  urged  are  that  the 
evidence  is  Insufficient  to  sustain  the  find- 
ings, and  that  it  is  insufficient  in  law  and 
in  fact  to  establish  a  resulting  trust  in  favor 
of  the  plaintiff.  There  appears  to  be  but 
little  conflict  between  counsel  upon  the  law 
of  the  case.  It  is  conceded  that  when  real 
estate  is  purchased  and  a  conveyance  is  tak- 
en in  the  name  of  one  person  for  the  benefit 
of  another,  where  the  price  paid  is  with  the 
money  of  the  other,  the  estate  follows  the 
consideration,  and  inures  to  the  party  from 
whom  that  consideration  comes.  The  evi- 
dence to  sustain  a  resulting  trust  must  be 
clear,  certain,  satisfactory,  trustworthy,  and 
some  cases  say  conclusive;  and  if,  as  con- 
tended by  counsel  for  appellants,  the  case 
must  be  made  out  with  that  fullness  and  pre- 
cision which  is  essential  to  a  conviction  in 
a  criminal  case,  beyond  a  reasonable  doubt 
we  think,  after  a  careful  examination  of  the 
entire  record,  the  evidence  here  is  sufficient 
to  satisfy  this  requirement 

The  facts  of  the  case  disclose  the  unfor- 
tunate condition  of  a  family  repeatedly  divid- 


ed within  Itself.  The  plaintiff  (appellee)  is 
the  daughter  of  Ann  Leroy,  one  of  the  de- 
fendants (appellants  here),  whose  name  was 
formerly  Ann  Cavanaugh.  When  a  child,  the 
plaintiff  came  from  the  East  with  her  father, 
mother,  brother,  and  one  or  two  sisters  to 
Pueblo  county,  where  the  father  and  mother 
separated.  The  mother  was  awarded  the 
custody  of  this  daughter  and  another  girl, 
who  thereafter  became  a  Mrs.  Nowak,  whose 
ancestors  appear  to  be  a  matter  in  dispute. 
She  stated  she  is  an  adopted  daughter  of  the 
defendant  Ann  Leroy,  while  Mrs.  Leroy  tes- 
tified she  is  her  own  daughter.  About  the 
year  1883  the  mother  took  charge  of  a  pest- 
house  for  Pueblo  county,  and  from  that  time 
until  1894  or  thereafter  the  two  girls  assist- 
ed her  In  conducting  this  institution.  The 
evidence  for  the  plaintiff  is  that  at  about  the 
time  the  girls  reached  their  majority  they 
talked  of  leaving  the  place,  but  the  mother 
urged  them  to  stay  a  few  years  longer,  prom- 
ising them  wages  at  $25  per  month,  and  they 
testified  that  she  was  at  that  time  securing 
this  amount  for  their  services.  There  Is  tes- 
timony that  the  mother  received  a  salary  of 
$50,  $60,  and  $100  per  month,  at  different 
times,  in  addition  to  what  patients  paid  her 
for  certain  services,  and  that  she  was  also 
allowed  a  certain  amount  for  each  patient 
The  evidence  is  conflicting  upon  some  of 
these  questions.  She  continued  to  conduct 
this  house  for  about  12  years,  and  drew  all 
moneys  which  were  paid  for  services  ren- 
dered by  herself  and  the  girls.  After  leaving 
the  pesthouse,  the  mother  secured  a  ranch 
where  the  plaintiff  worked  the  greater  part 
of  the  time  for  about  2%  years,  doing  a  large 
portion  of  a  man's  work  in  and  about  the 
ranch.  There  is  some  contention  as  to  the 
amount  the  mother  saved  from  the  moneys 
received  from  the  county  for  conducting  the 
pesthouse.  Plaintiff  and  the  other  daughter 
or  stepdaughter,  Mrs.  Nowak,  stated  that 
she  had  $10,000  from  that  source  at  one  time 
and  repeatedly  advised  them  to  that  effect; 
also,  that  plaintiff  and  Mrs.  Nowak  had  in 
their  possession  $5,000  of  this  money  at  one 
time,  during  the  panic  of  1893,  when  they 
were  changing  the  place  of  its  deposit  from 
one  bank  to  another  in  Pueblo.  The  mother 
herself  admits  she  had  $4,000  at  one  time 
that  came  from  the  county.  To  a  certain 
extent  this  evidence  is  immaterial,  for  the 
reason  we  think  the  record  as  a  whole  es- 
tablishes that  there  was  an  understanding 
arrived  at  whereby  it  was  agreed  and  under- 
stood between  them  that  the  plaintiff  was 
entitled  to  and  was  to  have  $2,000  of  this 
money  for  her  services  at  the  pesthouse  and 
thereafter  on  the  ranch.  Thereafter,  and 
during  the  year  1807,  the  mother  and  her 
daughter  Mrs.  Norton  came  to  Colorado 
Springs  for  the  purpose  of  buying  the  prop- 
erty in  controversy,  at  which  time  it  appears 
to  have  been  understood  between  them  that 
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the  place  was  being  purchased  for  the  daugh- 
ter with  the  $2,000  then  in  the  possession 
of  the  mother,  which  money  was  coming 
from  the  mother  to  the  daughter,  and,  at 
wblch  time,  the  mother  stated,  to  at  least 
three  people,  In  the  presence  of  the  daugh- 
ter, that  the  place  was  being  bought  for  the 
daughter  and  with  her  money.  When  it  was 
suggested  in  that  case  that  the  deed  be  made 
direct  to  the  daughter  for  the  property,  the 
mother  gave,  in  substance,  as  the  reason  for 
haying  the  property  placed  in  her  own  name, 
that  the  daughter  had  been  at  the  pesthouse 
nearly  all  her  life,  hence  was  inexperienced, 
and  did  not  know  how  to  transact  business. 
After  the  purchase,  it  appears  both  the  moth- 
er and  daughter  went  to  live  upon  this  prop- 
erty and  operated  It,  where  the  plaintiff  re- 
mained most  of  the  time  until  she  was  mar- 
ried in  1900.  Thereafter  she  was  there  at 
times,  but  was  with  her  husband  the  most 
of  the  time  until  his  death,  which  occurred 
in  November,  1906,  when  the  plaintiff  again 
returned  to  the  ranch  with  her  two  children, 
and  continued  to  stay  there  the  greater  part 
of  the  time  until  she  was  ejected  therefrom, 
about  two  weeks  prior  to  the  bringing  of 
this  suit  From  the  time  of  the  purchase  of 
this  ranch,  the  defendant  Ann  Leroy  stayed 
upon  it  most  of  the  time,  but  at  times  again 
conducted  the  pesthouse  for  Pueblo  county, 
at  which  place  she  formed  the  acquaintance 
of  her  husband,  Frederick  Leroy,  and  on 
about  the  16th  of  February,  1899,  they  were 
married,  she  being  from  25  to  83  years  his 
senior.  On  the  2d  of  March,  1899,  being 
about  two  weeks  after  their  marriage,  the 
defendant  Ann  Leroy  executed  a  warranty 
deed  for  this  property  to  her  husband,  Fred- 
erick Leroy.  There  was  a  reservation  in  the 
deed  reserving  to  the  grantor  the  free  use, 
occupation,  enjoyment,  and  rents  of  the  prop- 
erty for  and  during  her  natural  life.  The 
consideration  paid  was  $1.  The  plaintiff  did 
not  learn  of  the  executing  or  recording  of 
this  deed  until  about  August  or  September, 
1906,  which  was  some  two  or  three  months 
prior  to  the  death  of  her  husband.  After 
bearing  a  rumor  to  that  effect,  they  investi- 
gated and  ascertained  the  fact,  at  which 
time  they  protested  concerning  it,  but  it  ap- 
pears nothing  further  was  done  at  that  time, 
presumably  on  account  of  the  death  of  her 
husband,  and  the  further  fact  that  she  then 
returned  to  the  ranch  and  continued  to  make 
it  their  home  for  at  least  a  part  of  the  time 
until  ejected  therefrom,  when  it  appears  they 
had  their  last  difficulty,  and  at  which  time 
she  Informed  Mr.  Leroy  that  she  was  going 
to  stay  on  the  land  until  they  put  her  off. 

Other  evidence  admitted  without  objection, 
which,  If  competent,  shows  that  under  a  sim- 
ilar arrangement  with  Mrs.  Nowak  pertain- 
ing to  her  wages  the  first  ranch  purchased 
and  two  lots  in  Pueblo  were  deeded  to  her 
by  Mrs.  Leroy  in  payment  for  her  services 
at  the  pesthouse,  or  for  moneys  which  It 
was  recognized  belonged  to  her  for  that  pur- 


pose, kept  by  Mrs.  Leroy;  that  thereafter 
Mrs.  Leroy  attempted  by  suit  to  recover  this 
property,  but  was  unsuccessful.  We  think 
the  record  as  a  whole  establishes  that  Mr. 
Leroy  had  notice  of  the  facts  and  circum- 
stances of  the  plaintiff's  equitable  title  to 
this  property  at  the  time  he  received  his 
conveyance  therefor;  and,  by  any  reasonable 
test  where  there  is  any  conflict  In  the  testi- 
mony, when  the  entire  record  Is  considered, 
we  think  it  fully  establishes  sufficient  facts 
by  certain,  clear,  satisfactory,  trustworthy, 
and  convincing  evidence  to  sustain  the  find- 
ings of  the  trial  court  Take,  for  instance, 
the  discrepancy  In  the  age  of  the  plaintiff. 
According  to  the  testimony  of  the  mother, 
the  plaintiff  Was  not  over  four  or  five  years 
of  age  when  they  went  to  the  pesthouse. 
According  to  the  testimony  of  the  plaintiff, 
she  was  10  or  12  years  of  age.  That  was 
during  the  year  1883.  If  defendant  was  cor- 
rect, in  1891  the  plaintiff  would  have  been 
12  or  13  years  of  age.  A  Mr.  Orville  Carroll, 
who  had  no  interest  in  the  result  of  this 
action,  when  called  as  a  witness,  testified 
that  during  the  years  1891,  1892,  and  1893 
he  was  in  the  grocery  business  in  Pueblo; 
that  the  defendant  Mrs.  Leroy,  then  Mrs. 
Cavanaugh,  was  supposed  to  be  running  the 
pesthouse;  that  the  daughter,  May  Norton, 
came  to  his  place  for  groceries  during  those 
years;  that  at  the  time  she  began  coming 
to  his  store  In  1891  she  was  then  as  large 
as  she  was  at  the  time  of  the  trial,  and  was 
practically  grown.  This  is  in  harmony  with 
the  testimony  of  Mrs.  Norton,  as  well  as 
Mrs,  Nowak,  who  testified  as  to  her  age  and 
as  to  an  incident  of  celebrating  her  sixteenth 
birthday  at  the  pesthouse,  as  to  what  the 
mother  said,  and  other  things  that  occurred 
on  that  occasion.  At  the  trial  Mrs.  Leroy 
testified  that  Mrs.  Norton  was  then  27  years 
of  age.  Mrs.  Norton  testified  that  she  was 
at  that  time  36  years  of  age.  The  question 
of  her  age  was  very  material  as  it  fixed  the 
time  when  by  her  alleged  agreement  she  was 
entitled  to  receive  wages  for  services  at  the 
pesthouse.  The  trial  court  was  aided  in 
weighing  this  testimony  by  bis  observation 
of  the  witness,  as  to  his  judgment  of  her 
approximate  age,  from  general  appearances, 
etc.,  and  there  was  nothing  presented  to  over- 
come all  this  evidence,  except  the  testimony 
of  the  mother,  who,  at  that  time,  according 
to  her  own  testimony,  was  of  the  age  of 
sixty-nine  years,  while,  according  to  the  tes- 
timony of  the  plaintiff  and  Mrs.  Nowak,  she 
was  then  76  years  of  age  and  as  shown  by 
the  record  with  a  memory  very  defective  at 
that  time  pertaining  to  a  great  many  things. 
This  is  but  one  illustration  of  many  which, 
if  necessary,  could  be  made  in  sustaining  the 
findings  of  the  trial  court 

The  contention  of  counsel  that  the  record 
falls  to  disclose  that  any  settlement  was 
ever  made  or  demanded  by  the  plaintiff  for 
the  $2,000  alleged  to  have  been  hers  in  our 
judgment  is  not  sustained  by  the  record, 
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which,  we  think,  sustains  the  claim  that  an 
understanding  was  arrived  at  as  to  the 
amount  which  the  plaintiff  was  entitled  to. 
The  fact  that  thereafter  no  demand  was 
made  for  this  money  was  for  the  very  rea- 
son that  It  was  agreed  and  understood  be- 
tween them  that  It  would  be  Invested  in  a 
ranch  for  the  plaintiff,  and  that  the  same 
was  thereafter  Invested  In  this  particular 
property.  In  case,  after  this,  there  had  been 
a  demand  for  the  money,  which  the  record 
does  not  Ihow  was  made,  It  would  have  been 
contradictory  to  the  contention  of  the  plain- 
tiff  that  the  money  was  put  into  the  ranch 
for  her,  and,  instead  of  being  evidence  in 
her  favor,  it  would  have  been  against  It 
and  in  favor  of  the  defendants.  We  think 
the  evidence  fully  sustains  the  findings  that 
the  defendant  Frederick  Leroy  had  been  ad- 
vised and  understood  the  rights  of  the  plain- 
tiff In  this  property,  and,  if  the  court  did 
accept  with  caution  and  look  with  suspicion 
upon  the  transfer  of  this  property  from  Ann 
Leroy  to  her  husband,  Frederick  Leroy,  two 
weeks  after  their  marriage,  with  practically 
no  consideration  therefor,  when  the  marriage 
was  shown  to  have  taken  place  between  a 
young  man  In  the  prime  of  life  and  a  woman 
between  25  and  83  years  his  senior,  with  a 
few  years  only  to  live,  he  was  Justified  in  so 
doing. 

It  Is  true  the  evidence  discloses  that  the 
Cavanaugh  family  were  not  congenial.  This 
daughter  and  her  mother  repeatedly  had 
trouble,  but  from  time  to  time  appeared  to 
patch  up  their  differences  and  go  along  as 
formerly.  It  Is  probable  that  It  may  have 
been  upon  account  of  one  of  these  difficulties, 
aided  by  the  influence  of  the  husband,  that 
the  mother,  in  the  heat  of  passion,  may  have 
executed  this  deed  in  order  to  defeat  the 
rights  of  the  plaintiff,  and  thereby  give  to 
the  husband  what  belonged  to  the  daughter. 
To  a  certain  extent,  this  is  demonstrated  by 
the  evidence,  when,  after  learning  of  the 
deed  to  the  husband,  the  plaintiff  made  pro- 
test concerning  the  same  and  was  advised 
by  the  mother  that  he  bad  a  deed  to  It  and 
she' guessed  she  could  not  do  anything  about 
it,  but  it  Is  not  necessary  to  arrive  at  a  cor- 
rect  conclusion  as  to  the  circumstances  under 
which  this  was  done.  It  was  necessary  only 
as  found  by  the  trial  court  that  it  was  done 
with  notice  and  without  consideration. 

The  citation  of  authorities  by  counsel  to 
the  presumptions  and  relative  duties  existing 
between  parent  and  child  have  no  applica- 
tion to  the  facts  here,  nor  the  rule  of  evi- 
dence as  claimed  by  them,  which  seems  to 
be  generally  accepted  that  a  resulting  trust 
cannot  be  established  upon  the  admission  of 
the  party  alone.  While  the  evidence  Includes 
the  admissions  of  the  defendant  Ann  Leroy, 
they  are  only  cumulative  proof  of  the  facts 
Shown  to  exist  by  the  testimony  of  the  other 
witnesses;  the  weight  of  which  was  a  mat- 


ter for  the  trial  court  to  determine.  We  find 
no  error  in  this  respect 

The  Judgment  Is  affirmed. 

Affirmed. 

CAMPBELL,  C.  J.,  and  GABBERT,  J.,  con- 
cur. 


MULKEY  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  7,  1911.) 

(Syllabus  by  the  Court.) 

1.  Witnesses  (8  240*)— Examination— Lead- 
ing Questions. 

An  objection  to  a  question  that  is  obvious- 
ly leading  and  suggestive  should  be,  for  this 
reason,  sustained. 

[Ed.  Note.— For  other  cases,  see  Witne 
Cent  Dig.  §§  837-845;  Dec.  Dig.  |  240.*] 

2.  Homicide  {§  200*)— Dying  Declarations 
— Right  of  Accused  to  be  Confronted 
with  Witnesses. 

The  constitutional  provision  (Bill  of  Rights, 
9  20)  that  the  accused  "be  confronted  with  the 
witnesses  against  him"  refers  to  living  wit- 
nesses, and  not  to  dying  declarations. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  427;  Dec.  Dig.  §  200.*] 

8.  Homicide  (f  214*)  —  Evidence  —  Dying 

Declarations — Scope. 

Dying  declarations  must  be  restricted  to 
facts  concerning  the  cause  and  circumstances 
immediately  attending  the  homicide,  and  form- 
ing a  part  of  the  res  gestae  and  must  relate  to 
facts,  and  not  to  mere  conclusions  or  matters  of 
opinion  or  belief. 

[Ed.  Note-— For  other  cases,  see  Homicide, 
Cent.  Dig.  SI  448-450;  Dec  Dig.  §  214.*] 

4.  Homicide  (I  188*)— Self -Defense— Admis- 
sibility of  Evidence. 

In  a  prosecution  for  homicide,  where  the 
defense  is  justifiable  homicide  in  self-defense, 
and  there  is  evidence  tending  to  establish  such 
defense,  it  is  competent  for  the  defendant  upon 
being  examined  as  a  witness  in  his  own  behalf, 
to  testify  that  the  deceased  was  in  the  habit  of 
carrying  a  pistol. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  8i  391-397;  DecTDig.  |  188.*] 

5.  Homicide  (§  188*) — Admissibility  of  Evi- 
dence. 

In  a  homicide  case,  where  the  defense  is 
justifiable  homicide  in  self-defense,  evidence  was 
offered  on  behalf  of  the  defendant  to  prove  par- 
ticular Instances  of  violence  and  quarrelsome 
conduct  on  the  part  of  the  deceased,  these  arts 
of  violence  and  misconduct  being  known  to  the 
defendant. 

Held  competent  for  the  purpose  of  showing 
the  disposition  of  the  deceased  to  become  violent 
without  provocation,  and  as  tending  to  show 
his  condition  of  mind,  and  violent  temper  on 
such  occasions,  and  his  disposition  to  use  dead- 
ly weapons. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  fi  891-397;  Dec  Dig.  §  188.*] 

6.  Homicide  (f  188*) — Admissibility  of  Evi- 
dence. 

The  knowledge  of  the  defendant  derived 
from  personal  observation,  of  the  deceased's  pro- 
pensity to  attack  persons  without  cause,  i* 
an  important  circumstance  in  determining  from 
the  standpoint  of  the  defendant  the  reasonable- 
ness of  the  danger  apprehended  by  bhn,  and 
from  which  the  defendant  might  estimate  the 


•For  other  oases  see  same  topic  and  secUon  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


Okt) 


MULKEY 


v.  STATE 


533 


conduct  of  the  deceased,  the  character  of  the 
attack  made  upon  him,  and  what  he  might  ex- 
pect from  his  assailant,  as  well  aa  that  which 
he  might  at  the  moment  deem  necessary  to 
guard  himself  against. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  U  891-397;  Dec.  Dig.  §  188.*) 

7.  Criminal  Law  (8  1171*)— Trial— Abgu- 
ment  or  Prosecuting  Attorney. 

A  prosecuting  attorney  must  confine  his  ar- 
gument to  a  fair  discussion  of  the  issues  in 
the  case  and  the  legitimate  argument  on  the 
part  of  the  defendant,  and.  where  a  prosecuting 
attorney  in  bis  closing  argument  to  the  Jury 
went  outside  of  the  record  and  appealed  to 
the  passions  and  prejudices  of  the  jury,  the 
strength  of  the  testimony  against  the  defend- 
ant will  be  considered,  and,  if  the  improper  ar- 
gument may  have  determined  the  verdict,  a  new 
trial  will  be  granted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  8126,  8127;  Dec.  Dig.  § 
U7L*] 

8.  Homicide  (|  118*) — Justifiable  Homicide 
—Resisting  Assault  in  One's  Home. 

Where  one,  without  fault  himself,  at  his 
own  home,  la  attacked  by  another,  in  such  a 
manner  or  under  such  circumstances  as  to  fur- 
nish reasonable  grounds  for  apprehending  a  de- 
sign to  take  away  his  life  or  to  do  him  some  great 
bodily  harm,  and  there  is  reasonable  around 
for  believing  the  danger  imminent,  ana  that 
such  design  will  be  accomplished,  and  the  per- 
son assaulted  has  reasonable  ground  to  believe, 
and  does  believe,  such  danger  ia  imminent,  he 
may  act  upon  such  appearances,  and,  without 
retreating,  kill  his  assailant 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  if  168-171;  Dec  Dig.  1 118.*) 

9.  Homicide  (§  276*)— Justifiable  Homicide 
—  Reasonable  Gbound  —  Question  fob 
Jubt. 

Whether  the  appearances  were  sufficient  to 
convince  a  reasonable  man  that  death  or  great 
bodily  harm  waa  intended  ia  a  question  for  the 
jury. 

[Ed.  Note.— For  other  cases.  Homicide, 
Cent  Dig.  §  569;  Dec.  Dig.  f  276.*) 

10.  Homicide  (f  276*)— Justifiable  Homi- 
cide—Reasonable Gbound— Question  fob 
Jubt. 

In  judging  of  the  danger,  the  circumstances 
must  be  viewed  aa  they  appeared  to  the  de- 
fendant when  he  shot  the  deceased,  and  though 
the  danger  was  not  real,  but  merely  apparent 
the  homicide  would  be  justifiable  if  at  the  time 
the  conduct  of  the  deceased  was  such,  under 
the  circumstances,  as  to  reasonably  induce  the 
defendant  to  believe  that  the  deceased  waa 
about  to  kill  or  do  him  some  great  bodily  harm. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  f  569;  Dec  Dig.  f  276.*) 

11.  Homicide  ({  110*)  —  Justifiable  Homi- 
cide. 

A  homicide  committed  in  self-defense,  or  in 
defense  of  habitation,  against  one  who  mani- 
festly intends  or  endeavors  by  violence  or  sur- 
prise to  commit  a  felony  on  either,  is  justifiable 
homicide. 

[Ed.  -Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  140-142;  Dec  Dig.  |  110.*) 

12.  Criminal  Law  <j  814*)— Instructions— 
Applicability  to  Case. 

It  is  error  in  a  court  in  a  homicide  case  to 
give  to  the  jury  instructions  which  are  not  rel- 
evant to  the  evidence  and  which  may  mislead 
the  jury  to  the  prejudice  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  814.*) 


Appeal  from  District  Court,  Carter  County; 
Stillwell  H.  Rusaell,  Judge. 

John  Mulkey  was  convicted  of  manslaugh- 
ter, and  he  appeals.  Reversed  and  re- 
manded. 

John  Mulkey  was  Indicted  for  the  murder 
of  Dennis  Law  eon,  alleged  to  have  been  com- 
mitted on  the  4th  day  of  December,  1908.  On 
the  21st  day  of  December,  the  defendant  was 
placed  upon  trial,  and  on  the  23d  day  of 
December,  1908,  the  jury  returned  their  ver- 
dict finding  the  defendant  guilty  of  man- 
slaughter in  the  first  degree  and  requesting 
the  court  to  assess  the  punishment.  He  was 
sentenced  to  confinement  in  the  penitentiary 
at  hard  labor  for  a  term  of  10  years. 

A  substantial  statement  of  the  essential 
facts  in  the  case,  as  shown  by  the  testimony, 
is  as  follows: 

Mrs.  Dennis  Law  son,  widow  of  the  de- 
ceased, testified:  That  she  was  married  to 
the  deceased  about  two  years,  and  lived  at 
Mill  Creek.  That  her  husband  was  about 
85  years  of  age,  6  feet  and  1  inch  high,  and 
weighed  about  250  pounds.  That  she  knew 
the  defendant  That  on  the  day  before  the 
homicide  she  was  at  Ardmore  visiting  her 
mother-in-law,  Mrs.  Lawson.  That  her  hus- 
band and  the  defendant  called  there  about 
3  o'clock  p.  m.  That  they  stayed  there  long 
enough  for  her  husband  to  feed  and  water 
his  horse.  That  they  then  left  together. 
That  the  next  morning  some  one  telephoned 
that  her  husband  had  been  shot,  and  she 
went  to  Mulkey,  arriving  there  about  8  o'clock. 
That  she  found  her  husband  perfectly  ra- 
tional. That  she  and  Mr.  Thompson  search- 
ed his  clothing  and  in  the  right-hand  pocket 
of  his  trousers  they  found  his  knife.  She 
was  then  asked:  "Q.  State  whether  or  not 
he  had  any  weapon  of  any  kind  when  he  left 

A.  He  did  not— but  the  knife.  Q.  Did  he 
own  any  pistol?  A.  He  did  not.  He  has  no* 
since  we  have  been  married.  The  Court: 
What  is  that  last  answer?  A.  He  hasn't 
since  we  have  been  married."  She  further 
testified  that  her  husband  died  about  4 
o'clock  that  afternoon;  that  was  December 
4,  1908. 

Dr.  J.  E.  Booth  testified:  That  he  was  a 
practicing  physician,  resided  at  Mulkey,  and 
his  house  was  about  100  yards  from  the 
home  of  the  defendant  That  on  the  morning; 
of  December  4th  about  half  past  1  o'clock 

B.  F.  Lambert  and  Walter  Brown  called  and 
asked  him  to  go  over  to  John  Mul  key's. 
That  he  immediately  went  over  and  met  dq. 
fendant,  and  he  said:  "Go  ahead,  Dr.  Booth, 
and  do  all  you  can  for  him."  That  Jim  Mul- 
key got  there  about  the  same  time  That  he 
found  Dennis  Lawson  lying  three  or  four 
feet  north  of  the  southwest  corner  of  the 
house.  That  Lawson  said:  "O!  My  God!  I 
am  killed."  That  Jim  Mulkey,  Lambert 
Walter  Brown,  and  Cliff  Thompson  placed 
him  on  a  cot  and  carried  him  to  his  house. 


•For  other  case*  see  same  topic  and  section  NUMBER  In  Dec.  Dtg.  ft  Am.  Dig.  Key  No.  Seriaaft  Rep'r  Indexes 
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That  he  gave  him  medicine  and  sent  for  Dr. 
Hardy.  That  when  he  arrived  they  dressed 
the  wound.  That  the  deceased  had  a  gunshot 
wound  In  his  body  about  an  Inch  to  the  left 
of  the  naval.  That  the  deceased  said  that 
he  was  dying  and  wanted  a  notary  to  give  a 
statement  That  he  sent  for  T.  R.  Thompson, 
a  Justice  of  the  peace.  That  when  T.  R. 
Thompson  arrived  the  deceased  made  a  state- 
ment, and  Thompson  wrote  it  down,  and  the 
deceased  signed  It  That  about  an  hour  after 
the  shooting  the  defendant  came  to  the 
house.  Witness  was  then  asked:  "Q.  Did 
yon  hear  anything  said  by  the  deceased  to  the 
defendant?  A.  Yes,  sir.  Q.  And  by  the  de- 
fendant to  the  deceased  at  that  time?  A. 
Yes,  sir.  Q.  Tell  the  Jury  what  It  was.  A. 
John  walked  In  there,  and  Dennis  turned — 
John  walked  In  to  the  cot,  and  Dennis  says, 
'John,  you  have  murdered  me,'  and  John 
says,  'Well,  you  made  me  do  it'  Dennis  says, 
•No,  I  didn't'  John  says,  'Yes,  you  did.' 
And  then  I  says,  'Jim,  let's  get  John  out  of 
there.'  So  I  walked  In  and  John  went  out 
of  the  room."  On  redirect  examination  he 
further  testified  as  follows:  "Q.  Doctor,  I 
want  to  get  the  exact  language  that  Dennis 
Lawson  used  when  you  first  went  up  to  him, 
the  first  thing  he  said,  the  exact  language. 
A.  He  said,  'Everett';  he  says,  'Everett  I 
am  dying,'  or  he  called  me  'Doctor,'  I  don't 
know  which— I  don't  know  which,  for  sure. 
Q.  Didn't  he  say,  'He  murdered  me,  Doctor'? 
A.  He  said  that  some  time  during  the  talk, 
before  I  went  for  Thompson." 

Dr.  Walter  Hardy  testified:  That  he  was 
a  practicing  physician  at  Ardmore.  That  he 
was  called  by  phone  and  went  out  to  Mulkey 
to  see  Dennis  Lawson.  He  found  him  at  the 
residence  of  Dr.  Booth.  That  he  was  suffer- 
ing from  a  gunshot  wound  in  the  breast 
about  four  inches  below  the  breast  bone, 
two  Inches  to  the  left  of  the  median  line 
and  about  two  inches  above  the  naval.  That 
it  was  necessarily  a  fatal  wound. 

T.  R.  Thompson  testified  that  he  was  a 
Justice  of  the  peace  In  and  for  Wilson  town- 
ship, Carter  county;  that  on  the  morning  of 
the  4th  of  December  he  was  called  to  Dr. 
Booth's  residence  and  there  found  Dennis 
Lawson;  that  he  said  that  he  knew  that 
he  was  in  a  dying  condition,  and  made  a 
statement,  and  witness  reduced  it  to  writing, 
and  Mr.  Lawson  signed  it  in  the  presence  of 
the  subscribing  witnesses. 

B.  F.  Lambert  testified  that  he  was  a  ten- 
ant on  the  Mulkey  farm;  that  he  and  the 
deceased  had  been  friends  for  about  12 
years ;  that  he  was  in  Ardmore  on  December 
3d,  and,  while  returning  home  with  H.  W. 
Hunter,  John  Mulkey  and  Dennis  Lawson 
passed  them  on  the  road,  and  stopped,  and 
Mr.  Lawson  gave  them  each  a  drink  of 
whisky ;  that  about  8  o'clock  that  evening  he 
called  at  Mr.  Mulkey's  house  and  found  Mr. 
'Mulkey,  Mr.  Lawson,  and  Mr.  Brown  there; 
that  about  10  o'clock  they  all  took  a  drink 
of  whisky,  and  Mr.  Lawson  suggested  a  crap 


game,  and  produced  a  couple  of  dice  out  of 
the  pocket;  that  Mr.  Lawson  and  Mr.  Mul- 
key  engaged  in  a  crap  game.;  that  one  plot 
of  whisky  and  part  of  another  was  drunk 
during  the  game. 

The  witness  then  testified  as  follows :  "Q. 
Who  was  It  doing  the  drinking?  A.  I  drank 
a  little  bit  of  It  Mr.  Brown  drank  soma 
The  principal  drinking,  however,  was  by  Mr. 
Mulkey  and  Mr.  Lawson.  Q.  You  say  the 
game  progressed  until  something  after  1 
o'clock?  A.  Yes,  sir.  Q.  What  happened  at 
that  time,  Mr.  Lambert?  A.  Why,  then  the 
dispute  came  up  over  the  dice.  Q.  How  did 
that  dispute  arise?  A.  Mr.  Lawson  throwed 
the  dice  and  called  it  something,  I  don't 
know  what  for  I  don't  know  what  dice  play 
is,  and  Mr.  Mulkey  said  it  wasn't  that  Well, 
the  dispute  began  then  over  this  game.  They 
differed  in  what  It  called.  And  Mr.  Mulkey, 
he  said  to  Mr.  Brown,  he  says,  'How  was  it? 
Well,  he  sanctioned  what  Mr.  Mulkey  had 
said  in  what  the  game  called.  Mr.  Lawson 
said,  'Ben,  what  was  it?'  I  said,  'Dennis,  I 
don't  know  what  it  was,  only  there  was  three 
spots  on  that  dice  I  saw.'  Well,  at  that  time 
he  sprang  to  his  feet,  jerked  out  his  knife, 
and  he  says,  'jNo  three  God  damn  men  can 
run  over  me.'  'Now,'  says  I,  'Dennis,  I 
wouldn't  do  anything  like  that  as  long  as  we 
been  together  and  been  friends  In  every  way 
In  the  world,  I  wouldn't  do  anything  like 
wrong  against  you — you  oughtn't  to  do  that' 
'No,'  he  says,  'Ben,  I  oughtn't  to  have  said 
it'  Q.  What  did  he  do  then?  A.  Mr.  Mulkey 
and  Mr.  Brown,  they  had  stepped  back  Into 
the  west  room.  I  said,  'Mr.  Lawson,'  I  said, 
'Dennis,  put  on  your  coat ;  let's  go  over  home 
with  me.'  'All  right'  he  says,  'we  will,*  and 
put  on  his  coat  About  that  time  the  two, 
Mr.  Mulkey  and  Mr.  Brown,  re-entered  the 
west — the  east  room  Mr.  Lawson  says :  'Yon 
have  went  away,  God  damn  you.  You  haTe 
went  away  and  loaded  yourself  for  me,  have 
you?'  Mr.  Mulkey  says,  'No,  Dennis,  I  have 
nof  and  he  thrdwed  off  his  coat— he  had 
only  his  dress  coat  on— and  throwed  up  his 
arms,  and  says:  'Examine  me.  I  wouldn't 
go  and  load  myself  for  you.'  Mr.  Lawson 
says,  'Where  Is  my  money?*  John  says,  'I 
won  it*  'Well,  then,  sit  down  and  let's  play 
out  this  game.'  'No,'  Mr.  Mulkey  says,  'there 
Is  a  racket  in  here.  I  am  afraid  it  will  enter 
Into  trouble,  and  let's  quit*  'Well,  God  damn 
you,  I  want  my  money.'  'Now,  Dennis,' 
Mr.  Mulkey  says,  *you  know  we  have  played 
together  a  heap,  and  what  you  won  you 
wanted,  what  I  won  I  wanted,  didn't  If 
'Well,'  he  says,  *you  can  God  damn  sure  get 
It'  There  was  only  $10  on  the  board.  In 
sight  The  rest  that  they  played  for  was 
for  checks.  He  says,  'Give  me  your  check- 
book.' Mr.  Mulkey  says,  'I  care  nothing 
about  the  check.'  He  says,  'God  damn  yon, 
give  me  back  my  $4.75  then.'  That* s  what 
money  he  had  put  on  the  board.  John  re- 
peated that  'I  won  It*  'Well,  give  me  your 
checkbook,  then.*   *No,  I  care  nothing  about 
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tbe  check,'  Mr.  Mulkey  says,  1  care  nothing 
about  the  check.*  'God  damn  you,  what 
you  won  yon  wanted  and  you  can  dflmn  sure 
get  it'  Mr.  Mulkey  gave  him  his  checkbook, 
and  he  wrote  the  check.  Now,  some  lan- 
guage was  used  here,  if  it  can  be  avoided  in 
the  presence  of  ladies,  I  would  like  to  modify 
it  Mr.  Cruce:  Well,  omit  that,  or  else  have 
the  ladies  withdrawn,  Mr.  Matson:  It 
doesn't  make  any  difference  to  me.  Go  ahead 
and  tell  it  without  stating  the  language. 
•  •  *  A.  (Continuing)  When  Mr.  Lawson 
got  the  check  written,  he  handed  it  to  Mr. 
Mulkey,  and  he  says,  Take  it  and  stick  it 
in  your  God  damn  —  -  ■■  and  go  straight 
to  hell,  God  damn  you.'  Mr.  Brown  says, 
'You  don't  think  he  would  have  to  go  there 
to  cash  it,  do  you,  Mr.  Lawson?  I  believe 
that  was  spoken  in  a  manner  to  make  it  jus- 
tifiable and  pass  it  off —  Mr.  Matson :  I  ob- 
ject to  that  Never  mind  Just  tell  what 
was  said.  A.  He  said,  'You  don't  think  he 
would  have  to  go  there  to  cash  it  do  you?* 
and  Mr.  Lawson  made  no  reply  to  that 
'Now,'  he  says,  'John,  if  you  were  in  my 
house,  as  I  am  in  your  house,  I  would  turn 
you  back  this  money  and  the  check.'  John 
repeated  again:  What  he  won  he  wanted 
it  That  had  been  always  their  custom. 
'Well,'  he  says,  'sit  down  and  let's  play  this 
game  out'  'No,  I  don't  want  to  play  more 
now.'  He  says,  'If  you  don't  give  me  back 
my  money,  or  sit  down  and  play  this  game 
out  with  me,'  he  says,  *you  are  a  God  damn 
son  of  a  bitch.'  John  says:  'Don't  say  that 
Dennis.  Don't  talk  to  me  that  way.  Now, 
don't  talk  to  me  that  way,  I  can't  stand  it' 
'Well,'  he  says,  'John,  I  oughtn't  to  have  said 
that  Your  mother  was  a  nice  woman  as 
there  is  in  the  world;  but  God  damn  your 
soul,  if  you  don't  sit  down  and  play  this  game 
out  or  give  me  back  my  money,  you  just 
as  well  hold  me  up  and  rob  me.'  John  re- 
peated over  again  not  to  talk  to  him  that 
way,  'Now,  don't  do  it'  And  about  this  time 
Mr.  Brown  stepped  up  to  Mr.  Lawson  and 
takes  hold  of  him,  he  says,  'Dennis,  let's 
go  out'  or  'Mr.  Lawson,'  I  think  was  the 
words  he  used,  'let's  go  out,'  and  with  a  kind 
of  push,  kind  of  persuading  him,  let's  go 
out/  they  began  to  move  towards  the  door, 
Mr.  Lawson  going  forwards,  and  at  that  time 
he  jerked  his  knife  out  of  his  pocket  and 
throwed — caught  It  in  his  left  hand  and 
throwed  his  right  hand  behind  him  and  said, 
•I  will  kill  the  damned  son  of  a  bitch.'  Mr. 
Mulkey  or  Mr.  Brown,  one,  I  don't  know 
which,  but  it  was  said  anyhow,  'You  haven't 
got  any  gun,  have  you?'  He  says,  1  have, 
and  a  damn  good  one,'  and  at  about  those 
words  they  cleared  the  door  going  out  at 
the  south  door  of  the  east  room.  Almost 
Immediately  after  that  I  entered  the  same 
door.  Mr.  Mulkey  passed  into  the  west  room 
through  the  partition  door,  and  he  come  out 
the  south  door  of  the  west  room  with  his 
gun,  passed  right  across  in  front  of  me  to  the 
east  end  of  the  porch,  and  sat  down  on  a 


barrel,  and  during  this  time  Mr.  Brown  and 
Mr.  Lawson  were  passing  around  down  on 
the  east  end  of  the  bouse  in  the  direction  of 
the —  Q.  Well,  did  you  see  that?  A  I 
could  hear  them  talking,  and  from  the  talk 
that  was  the  direction  they  were  going.  I 
didn't  see  them.  From  the  talk  they  were 
passing  around  the  east  end  of  the  house, 
down  towards  the  northeast  corner  of  the 
yard,  and  pretty  soon  Mr.  Brown  came  back, 
the  same  direction  that  he  went  away,  alone. 
He  says,  'John,  come  on  back  in  the  house.' 
He  says,  'He  has  gone  down  through  the 
field.'  And  it  occurred  to  me  as  that  was 
right  in  the  direction  of  my  house —  Q. 
Never  mind  Just  tell  what  you  did.  A. 
Well,  I  jumped  back  in  the  house  to  get 
my  coat  to  catch  up  with  him,  as  he  was 
going  down  that  way,  that  we  would  go  on 
home.  And  just  as  I  came  back  in  the  door, 
at  the  same  door  I  went  out  at  and  I  turned 
to  the  east  end  of  the  room  to  get  my  coat 
as  it  lay  on  the  cot  sitting  there,  picked  it 
up,  and  just  about  had  one  sleeve  on  when 
I  heard  some  kind  of  noise  in  front  of  me, 
words,  I  thought  of  some  kind — I  don't 
know  what  was  said — that  attracted  my  at- 
tention, and  I  saw  the  bulk  of  a  man  pass  the 
window  going  towards  the  south,  and,  It  be- 
ing only  a  14-foot  room,  taking  out  2  feet 
for  the  window,  would  make  It  pretty  close 
to  the  corner,  and  almost  as  quick  as  I  could 
think  the  gun  fired,  and  the  hollering  began 
right  at  that  corner,  and  the  hollering  pass- 
ed around  the  house,  the  east  end  and  north 
side,  and  on  back  around  to  the  southwest 
corner  of  the  house,  and  there  stopped." 

Witness  further  testified  as  follows:  "Q.  * 
After  that  shot  was  fired,  what  happened 
then?  A.  I  started  out — I  had  the  coat  half 
on,  I  threw  that  off  as  I  started  towards 
the  door,  and  as  I  struck  the  door  Mr.  Mul- 
key struck  the  door  from  the  outside,  just  a 
little  first  as  he  pushed  the  shutter  back 
that  threw  me  back  behind  it  a  little,  and 
he  came  in  then,  throwed  his  .  gun  down, 
and  fell  right  down  on  the  floor  and  said, 
'My  God!'  and  about  the  time  he  repeated 
these  words  I  passed  out  at  the  same  door 
and  went  to  Mr.  Lawson,  where  he  was  hol- 
lering. Q.  Who  got  to  Mr.  Lawson  first?  A. 
I  got  there  first  Q.  What  occurred  when 
you  got  to  him?  A.  He  says:  'Ben,  turn  me 
over.  I  am  murdered.'  Q.  What  did  you  do? 
A.  I  turned  him  over.  Q.  Where  did  you 
find  him?  A.  I  found  him  near  the  south- 
west corner  of  the  house.  Q.  What  did  you 
do  then?  A.  He  says,  'Get  me  the  doctor 
quick.'  Then  I  ran  for  the  doctor  and  told 
the  doctor  what  was  done.  Q.  What  doctor 
did  you  get?  A.  Dr.  Booth." 

These  were  the  only  witnesses  called  by 
the  state. 

The  theory  of  the  prosecution  Is  that  It  was 
a  deliberate,  wanton  murder.  The  theory  of 
the  defense,  Justifiable  homicide  in  self- 
defense. 

As  a  witness  for  the  defendant  B.  W. 
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Brown  testified  as  to  the  happenings  at  the 
home  of  the  defendant,  and  as  to  the  circum- 
stances immediately  attendant  upon  the  shoot- 
ing. His  testimony  was  in  substance  the 
same  as  that  of  the  state  witness  Lambert 

The  defense  Introduced  some  nine  or  ten 
witnesses,  including  two  members  of  the 
Legislature  and  the  sheriff  of  Carter  county, 
who  testified  that  they  were  well  acquainted 
with  the  defendant  for  different  periods  of 
time  ranging  from  4  to  15  years  and  were 
well  acquainted  with  the  people  who  resided 
in  the  community  where  defendant  lived,  and 
that  they  were  acquainted  with  the  general 
reputation  of  the  defendant  in  that  commu- 
nity for  being  a  peaceable,  law-abiding  man, 
and  that  his  reputation  was  good. 

The  defendant  testified  on  his  own  behalf, 
and,  as  to  the  circumstances  Immediately 
attendant  upon  the  killing,  stated  them  in 
.effect  as  the  state  witness  Lambert  and  the 
witness  Brown  had  testified.  He  further  tes- 
tified that  he  was  36  years  old  and  had  lived 
in  what  is  now  Oklahoma  for  about  20  years, 
that  he  had  known  the  deceased  about  10 
years,  and  their  relations  had  always  been 
friendly.  He  further  testified  that:  "When 
deceased  was  leaving  the  house,  he  said,  'I 
am  going  to  kill  that  damn  little  son  of  a 
bitch,'  and  that  Mr.  Brown  says.  'You  have 
not  got  any  gun  have  you?'  Deceased  said 
'Yes,  I  have,  and  a  damned  good  one.'  And  I 
noticed  he  put  his  hand  back  there  '(Indicat- 
ing his  hip  pocket)."  He  further  testified: 
That  he  was  afraid  to  stay  in  the  house,  the 
lights  were  lit,  and  that  the  curtains  could 
not  be  pulled  down.  That  he  took  a  shotgun 
and  went  out  and  sat  down  on  a  barrel  on 
the  porch.  That  the  deceased  came  around 
the  house  and  saw  him  sitting  on  the  barrel 
and  said,  "Oh,  yes,"  and  ran  his  hands  in  his 
pocket  like  that  (Indicating),  and  that  he 
shot  because  he  was  afraid  that  deceased 
would  kill  him.  He  further  testified  that  he 
knew  the  deceased  was  a  desperate  man 
when  he  was  drinking,  and  that  he  had  seen 
him  have  trouble,  and  that  he  had  heard  of 
several  other  cases  of  trouble  where  he  got 
his  knife  out  and  also  his  gun,  after  first 
one  and  then  the  other.  The  record  further 
shows  his  examination  as  follows:  "Q.  Did 
you  know  anything  about  Dennis  Lawson's 
habit  with  reference  to  carrying  a  pistol?  A. 
Yes,  sir.  Mr.  Matsoo:  I  object  to  that,  your 
honor,  unless  It  is  confined  to  the  time  of 
this  killing ;  that  he  knew  of  it  The  Court: 
Well,  I  suppose  the  question  has  reference 
to  that.  Mr.  Cruce:  Yes,  it  has  reference  to 
his  habits  as  to  carrying  a  pistol  prior  to 
the  homicide— to  his  knowledge  of  it  The 
Court:  How  long  prior  to  the  homicide,  Mr. 
Cruce?  Mr.  Cruce:  Well,  then,  within  any 
time  within  two  years?  The  Court:  Objec- 
tion sustained,  if  that  is  the  limit  (To  the 
ruling  and  action  of  the  Court  the  defendant 
at  the  time  excepted.)  Q.  Do  you  know  any- 
thing about  the  habit  of  Mr.  Lawson  with 


reference  to  carrying  pistols  for  a  year  prior 
to  the  homicide?  Mr.  Matson:  I  object 
Tne  Court:  Objection  sustained.  (To  the  rul- 
ing and  action  of  the  court  the  defendant 
at  the  time  excepted.)  Mr.  Cruce:  The  court 
will  let  us  put  in  the  record  what  we  expect 
to  prove?  The  Court:  I  expect  you  could 
prove  what  your  question  imports?  Mr. 
Cruce:  Yes,  sir.  The  Court:  A  year  or  two 
years  previous?  Mr.  Cruce:  Yes,  sir." 

The  defense  also  Introduced  some  eight  or 
nine  witnesses,  who  testified  that  they  were 
acquainted  with  the  deceased  during  his  life- 
time for  different  periods  of  time  ranging 
from  5  to  10  years,  and  that  they  were  ac- 
quainted with  his  general  reputation  in  that 
community  for  being  a  desperate  and  dan- 
gerous man  when  under  the  influence  of 
liquor,  and  that  his  reputation  in  this  respect 
was  bad.  On  cross-examination  each  of 
these  witnesses  testified  that  deceased's  gen- 
eral reputation  for  peace  and  quiet  in  that 
community  when  sober  was  good.  The  de- 
fense then  offered  to  prove  by  four  witness- 
es specific  instances  of  assaults  made  by 
deceased  with  a  dangerous  weapon  In  the 
community  where  he  lived.  The  court  re- 
fused to  permit  said  evidence  to  be  intro- 
duced as  incompetent  and  allowed  an  excep- 
tion. 

On  January  2,  1900,  the  court  pronounced 
judgment,  and  sentenced  defendant  to  be  con- 
fined in  the  state  penitentiary  at  hard  labor 
for  a  period  of  10  years,  from  which  judg- 
ment and  sentence  an  appeal  was  taken  by 
filing  in  this  court  on  April  20,  1009,  a  pe- 
tition in  error  with  case-made  attached. 

Cruce,  Cruce  A  Bleakmore,  R  F.  Turner, 
and  J.  B.  Champion,  for  plaintiff  in  error. 
Chas.  West  Atty.  Gen.,  and  Smith  C  Mat- 
son,  Asst  Atty.  Gen.,  for  the  State. 

DOYLE,  J.  (after  stating  the  facts  as 
above).  The  petition  in  error  is  voluminous, 
covering  80  printed  pages,  and  alleges  43  as- 
signments of  error.  Whether  the  homicide 
was  murder,  manslaughter  in  the  first  de- 
gree, or  justifiable  in  self-defense  is,  In  our 
view  of  the  record,  a  very  close  question. 
The  jury  by  their  verdict  said  it  was  man- 
slaughter in  the  first  degree,  and  their  de- 
termination would  not  be  disturbed  with- 
out error  of  law.  But  the  fact  that  the  ques- 
tion of  guilt  is  so  close  makes  it  very  im- 
portant that  the  trial  should  be  free  from 
error  of  law.  Upon  a  careful  examination 
of  the  record,  the  conclusion  of  the  court  is 
that  for  error  of  law  occurring  at  the  trial, 
the  judgment  In  this  case  must  be  reversed, 
and  a  new  trial  granted.  We  will  consider 
only  those  assignments  of  error  which  upon 
another  trial  will  be  liable  to  again  arise. 

The  first  assignment  is  that:  "The  court 
erred  in  the  admission  of  the  following  tes- 
timony: Dr.  Everett  Booth,  witness  for  the 
state,  was  asked  the  following  questions:  Q. 
Doctor,  I  want  to  get  the  exact  language 
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that  Dennis  Lawson  used  when  you  first 
went  np  there,  the  first  thing  he  said,  the 
exact  language.  A.  He  said,  'Everett,  I  am 
dying,'  or  he  called  me  'Doctor,'  I  don't  know 
which — I  don't  know  which,  for  sure.  Q. 
Didn't  he  say,  'He  murdered  me,  Doctor'?  A. 
He  said  that  some  time  during  the  talk  be- 
fore I  went  for  Thompson."  This  question 
was  objected  to  because  it  was  leading  and 
calls  for  the  conclusion  of  the  deceased. 

The  record  shows  that  the  statement  was 
made  to  the  first  person  that  he  spoke  to 
after  he  was  shot.  It  was  therefore  clearly 
admissible  as  a  part  of  the  res  gestae.  But 
the  form  of  the  question  is  objectionable  as 
being  leading  and  suggestive,  and  for  this 
reason  the  objection  should  have  been  sus- 
tained. 

The  second  assignment  is  that:  "The  court 
erred  in  permitting  to  be  read  to  the  Jury 
certain  clauses  In  the  written  dying  state- 
ment of  deceased,  Dennis  Lawson."  Said 
dying  statement  Is  in  words  and  figures  as 
follows:  "Mulkey,  Oklahoma,  December  4, 
1908.  I,  Dennis  Lawson,  in  my  right  mind 
without  any  malice  or  hatred  In  my  heart, 
wish  to  make  this  statement  In  regard  to 
John  C.  Mulkey  shooting  me.  I  was  stopping 
at  Mr.  Mulkey's  house  to  spend  the  night, 
expecting  to  buy  some  cattle  from  Jim  Mul- 
key next  morning.  I  and  John  Mulkey,  and 
B.  F.  Lambert  and  some  boy  I  didn't  know 
was  standing  up  in  John  Mulkey's  house 
talking  and  playing  dice.  John  was  drink- 
ing; some  and  claimed  a  little  stake  we  had 
up  and  got  mad  and  called  me  some  very 
ugly  names,  and  I  got  up  and  went  out  doors 
to  avoid  having  any  trouble.  The  young 
man  went  out  with  me,  and  after  a  few  min- 
utes I  turned  and  walked  back  around  the 
house  not  suspecting  anything,  but  just  as  I 
went  to  turn  the  corner  of  the  house  John 
Mulkey  shot  me  without-  warning,  foully 
murdered  me,  without  warning.  I  make  this 
statement  believing  that  I  cannot  live  long 
and  only  wish  to  make  such  statement  in 
justice  to  myself  and  family  and  the  good 
people  at  large.  [Signed]  D.  Lawson.  Sign- 
ed in  my  presence  and  In  the  presence  of  D. 
W.  Dunn,  W.  H.  Hunter,  Dr.  Booth.  T.  R. 
Thompson,  J.  P." 

Defendant's  counsel  before  the  reading  of 
this  statement  objected  to  the  clause,  "with- 
out any  malice  or  hatred  in  my  heart,"  oc- 
curring in  the  first  sentence;  and  also  to 
the  clause,  "to  avoid  having  any  trouble," 
occurring  in  the  sentence,  "I  got  up  and  went 
out  doors  to  avoid  having  any  trouble";  al- 
so to  the  statement,  "John  Mulkey  shot  me 
without  warning,  foully  murdered  me,  with- 
out warning" ;  also  to  the  concluding  words, 
"and  only  wish  to  make  such  statement  in 
justice  to  myself  and  family  and  the  good 
people  at  large."  The  court  struck  out  the 
words  from  the  dying  declaration  "foully 
murdered  me,"  and  permitted  the  statement 
to  be  read  as  made  with  these  three  words 
stricken  out  It  is  contended  that  the  clauses 


and  words  objected  to  were  mere  expressions 
of  opinion  and  conclusions  of  the  declarant, 
and  the  motion  to  strike  out  the  same  should 
have  been  sustained. 

Dying  declarations  are  statements  of  ma- 
terial facts  concerning  the  cause  and  cir- 
cumstances of  the  homicide,  made  by  the 
victim,  under  the  solemn  conviction  of  im- 
pending death,  and  as  such  are  to  be  distin- 
guished from  other  admissible  declarations, 
such  as  declarations  which  constitute  a  part 
of  the  res  gestae,  or  declarations  made  in  the 
presence  of  the  accused.  Such  declarations 
are  admissible  as  evidence  against  the  ac- 
cused because  they  were  admissible  at  com- 
mon law.  The  constitutionality  of  this  rule 
has  been  so  uniformly  affirmed  that  the 
question  Is  no  longer  an  open  one.  They 
may  be  oral  or  in  writing;  being  a  substi- 
tute for  sworn  testimony,  they  must  be  such 
narrative  statements  as  would  be  admissible 
had  the  victim  been  sworn  as  a  witness. 
Mere  conclusions  or  matters  of  opinion  or 
belief,  which  would  not  be  received  if  the 
declarant  was  a  witness,  are  inadmissible, 
and,  upon  objection  properly  made,  such 
statements  or  clauses  should  be  rejected. 
In  the  absence  of  a  statute,  the  rule  requir- 
ing a  dying  declaration  to  go  in  as  a  whole 
has  no  application  here. 

The  rule  that  dying  declarations  should  be 
confined  to  facts  concerning  the  cause  and 
circumstances  of  the  homicide  is  one  that 
should  not  be  relaxed.  It  must  be  remem- 
bered that  this  kind  of  testimony  Is  classed 
as  hearsay  evidence,  and  is  admitted  under 
an  exception  to  the  general  rule  from  con- 
siderations of  public  necessity.  It  is  not 
under  the  sanction  of  an  oath,  and  there  is 
no  opportunity  for  cross-examination.  It 
overrides  the  sacred  constitutional  right  of 
an  accused  to  be  confronted  with  the  witness 
against  him.  It  Is  also  subject  to  the  special 
objection  that  such  declarations  are  usually 
made  when  the  declarant  is  in  the  last  stage 
of  physical  exhaustion,  with  mental  powers 
impaired  to  a  greater  or  less  extent  It 
leaves  entirely  out  of  consideration  the  fact 
that  passions  and  prejudices,  which  in  life 
pervert  the  perceptive  faculties,  do  not  al- 
ways lose  their  power  on  the  deathbed. 
Such  evidence  is  also  liable  to  be  Incomplete. 
The  victim  may  naturally  be  disposed  to  give 
only  a  partial  account  of  the  occurrence,  al- 
though possibly  not  Influenced  by  animosity 
or  ill  will.  All  these  objections  are  overcome 
by  the  one  consideration  of  public  necessity 
that  society  may  not  be  deprived  of  the  tes- 
timony, such  as  It  is,  and  whatever  it  may 
be  worth.  In  Wharton's  Criminal  Evidence 
(9th  Ed.)  par.  294,  the  rule  is  thus  stated: 
"Nothing  can  be  evidence  In  a  declaration 
In  artlculo  mortis  that  would  not  be  so  If 
the  party  were  sworn.  On  this  rule,  any- 
thing the  murdered  person,  in  artlculo  mor- 
tis, says  as  to  the  facts,  Is  receivable,  but 
not  what  he  says  as  matter  of  opinion  or  be- 
lief.   Hence  the  declaration,  'It  was  B.  W. 
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-who  shot  me,  though  I  did  not  see  him,'  is 
Inadmissible.  But  where,  Id  making  a  dying 
declaration,  the  declarant,  in  speaking  of  the 
fatal  wound,  said  it  was  done  without  any 
provocation  on  his  part,  it  has  been  held 
that  this  declaration  Is  not  incompetent;  it 
relating  to  fact,  not  opinion." 

Under  the  rule  here  stated,  the  first  clause 
objected  to  is  of  doubtful  admissibility,  but 
was  presumably  admitted  upon  the  theory 
that  if  sworn  as  a  witness  It  would  be  com- 
petent as  to  the  state  of  his  feelings  toward 
the  defendant  The  second  clause  la  a  state- 
ment of  fact,  and  the  objection  was  properly 
overruled.  The  objection  to  the  third  clause 
was  properly  overruled,  as  to  the  words, 
"John  Mulkey  shot  me  without  warning," 
but  should  have  been  sustained  to  the  extent 
of  including  the  words  "foully  murdered 
me  without  warning."  Similar  statements 
were  properly  admitted  as  a  part  of  the  res 
gestae,  also  as  made  In  the  presence  of  the 
defendant  The  objection  to  the  fourth  and 
concluding  clause  should  have  been  sus- 
tained. 

The  following  cases  support  the  rule:  In 
the  case  of  Bateson  v.  State,  46  Tex.  Cr.  R. 
34,  80  S.  W.  88,  Henderson,  Judge,  used  the 
following  language:  "We  do  not  believe  It 
was  competent  for  the  state  to  prove,  as  was 
done,  by  one  witness,  that  deceased  told  him 
to  tell  his  wife  'good-bye';  and  by  another 
witness,  'They  murdered  me  without  cause.' 
As  to  the  first  statement  it  does  not  appear 
to  have  been  an  issue  as  to  whether  deceased 
at  the  time  he  made  this  dying  declaration 
was  not  conscious  of  approaching  death. 
This  appears  to  have  been  taken  for  granted. 
At  any  rate,  this  was  a  matter  for  the  court 
and  not  for  the  jury  in  passing  on  the  ad- 
missibility of  the  testimony.  A  witness  can 
only  state  matter  Involved  In  a  dying  dec- 
laration, to  which  deceased  could  testify  if 
alive  and  a  witness  on  the  stand,  and  could 
not  give  in  evidence  matters  of  opinion."  In 
Sullivan  v.  State,  102  Ala.  135,  15  South. 
264,  48  Am.  St  Rep.  22,  Brickell,  C.  J.,  de- 
livering the  opinion  of  the  court,  said:  "Just 
before  Emerson,  the  deceased,  expired,  when 
he  was  conscious  he  was  dying  and  so  ex- 
pressed himself,  he  made  two  declarations 
which  were  offered  in  evidence  as  dying  dec- 
larations. Each  was  separately  objected  to, 
each  objection  was  overruled,  the  testimony 
was  admitted,  and  a  separate  exception  was 
reserved  to  each  ruling.  One  of  the  declara- 
tions was:  'Jim  Sullivan  cut  me.  He  cut 
me  for  nothing.  I  never  did  anything  to 
him.'  The  objections  made  to  this  testimony 
were  that  it  was  the  conclusion  of  the  declar- 
ant— the  opinion  of  the  deceased — and  that 
it  did  not  relate  to  the  circumstances  or 
transaction  of  the  killing.  There  is  nothing 
in  this  objection.  The  statement  certainly 
did  relate  to  the  act  or  transaction  of  the 
killing.  The  killing  was  effected  by  means 
of  an  incised  wound.  All  the  witnesses  con- 
cur in  that   He  also  said  Sullivan  cut  him 


for  nothing,  and  that  he,  the  declarant  did 
nothing  to  Sullivan.  True,  this  statement 
was  very  general,  but  it  was  admissible  as  a 
collective  fact  The  other  part  of  the  dec- 
laration was  simply  a  continuation  of  the 
former:  *I  pray  God  to  forgive  him.'  This 
should  have  been  excluded.  It  did  not  in  any 
way  relate  to  or  shed  any  light  on  the  act 
of  killing,  or  that  which  apparently  led  to 
It"  See,  also,  Medina  v.  State,  43  Tex.  Cr. 
R.  52,  63  S.  W.  331;  State  v.  Clemons,  51 
Iowa,  274,  1  N.  W.  546;  Blnns  v.  State,  46 
Ind.  311;  Whitley  v.  State,  38  Ga.  50;  State 
v.  Williams,  67  N.  O.  12;  People  v.  Shaw, 
63  N.  Y.  36 ;  Collins  v.  Com.,  12  Bush  (Ky.) 
271;  Shenkenberger  v.  State,  154  Ind.  630, 
57  N.  E  519. 

The  third,  fourth,  and  fifth  assignments 
question  the  action  of  the  court  admitting, 
over  defendant's  objection,  testimony  show- 
ing that  the  defendant  had  whisky  at  his 
house. 

These  assignments  are  without  merit 

The  sixth  assignment  is  that  the  court 
erred  in  refusing  to  permit  the  defendant  to 
testify  that  he  knew  the  deceased's  habit 
with  reference  to  carrying  a  pistol.  Objec- 
tion was  made  by  the  state  that  he  could  not 
so  testify  unless  his  knowledge  of  the  de- 
ceased's habit  was  confined  to  the  time  of 
the  homicide.  Defendant  offered  to  prove  by 
himself  that  this  habit  of  the  deceased  had 
existed  for  two  years.  An  objection  was 
sustained,  and  exception  taken.  He  then  of- 
fered to  prove  that  such  habit  had  existed 
for  one  year  prior  to  the  killing.  An  objec- 
tion was  sustained,  and  exception  taken. 

We  believe  that  this  evidence  was  relevant 
and  admissible,  and  that  the  court  commit' 
ted  serious  error  In  sustaining  the  objections. 
Evidence  had  been  introduced  showing  that 
the  conduct  and  behavior  of  the  deceased  in 
the  home  of  the  defendant  was  abusive  and 
quarrelsome;  this  in  connection  with  the  as- 
sault made  with  a  knife,  and  the  threats 
made  by  deceased  that  he  would  kill  the  de- 
fendant and  his  declaration  that  he  had  a 
gun,  and  the  fact  that  his  conduct  was  such 
that  those  present  in  order  to  protect  the  de- 
fendant persuaded  the  deceased  to  leave  the 
place,  and  defendant  having  testified  that 
from  what  had  occurred  and  the  threatening 
words  of  deceased,  he  was  afraid  to  stay  in 
the  house,  and  for  this  reason  he  took  the 
shotgun  and  went  out  on  the  porch,  that  the 
deceased  returning  to  the  house,  and,  seeing 
the  defendant  ran  his  hands  in  his  pocket, 
and  defendant  fired'  the  fatal  shot  also  the 
further  fact  that  the  prosecution  was  allow- 
ed to  show  by  the  evidence  of  the  widow  of 
the  deceased  that  he  had  no  pistol  that  day, 
and  that  he  was  not  the  owner  of  a  pistol  for 
two  years  prior  thereto.  In  view  of  this 
fart,  and  the  evidence  tending  to  show  that 
the  defendant  acted  in  self-defense,  we  think 
the  evidence  was  clearly  competent 

It  Is  a  general  rule  that  In  cases  in  which 
a  prima  facie  case  of  self-defense  Is  made 
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oat,  evidence  of  any  facts  or  circumstances 
likely  to  show  the  condition  of  the  defend- 
ant's mind  as  to  the  necessity  of  self-defense 
is  admissible. 

In  Riley  v.  Com.,  94  Ky.  266,  22  S.  W.  222, 
it  was  said:  The  defendant  complains  also 
because  he  was  not  allowed  to  show  the  well- 
known  habit  of  deceased  as  to  carrying  a 
pistol  Just  prior  to  the  shooting,  and  that  his 
reputation  was  that  of  a  violent  man,  with 
an  ugly  temper.  On  the  authority  of  Payne 
v.  Com.,  1  Mete  (Ky.)  879,  we  think  this  tes- 
timony was  admissible.  The  deceased  had 
used  threatening  language  towards  the  de- 
fendant, of  which  he  had  been  informed,  and 
there  was  proof  tending  to  show  that  he  had 
In  anger  sought  him,  and  the  commonwealth 
was  allowed  to  show  that  he  had  no  pistol 
on  his  person  at  the  time  of  the  fatal  en- 
counter. In  view  of  all  the  facts  in  this 
case,  we  think  it  was  competent  to  show 
that  the  deceased  was  a  man  of  violent  tem- 
per, and  was  in  the  habit  of  carrying  con- 
cealed weapons  just  prior  to  the  shooting." 

In  the  case  of  Horbach  v.  State,  43  Tex. 
242,  Roberts,  C.  J.,  used  the  following  lan- 
guage: 

"There  was  evidence  tending  to  prove  one 
of  two  conclusions  leading  to  different  re- 
sults, either  that  Horbach  shot  Thomas  from 
a  sudden  motive  of  revenge  for  an  unpro- 
voked and  gross  insult,  or  under  the  belief 
that  the  gross  Insult  was  then  being  follow* 
ed  up  by  the  act  of  making  a  deadly  assault 
upon  him  with  a  weapon,  endangering  his 
life.  The  facta  tending  to  the  establishment 
of  the  latter  conclusion  (to  what  extent,  it  is 
immaterial  to  consider  now)  were  that  Thom- 
as, having  a  dispute  with  the  barkeeper  about 
his  liquor  bill,  became  angry,  and,  without 
any  apparent  cause,  turned  the  controversy 
about  it  from  the  barkeeper  to  Horbach.  The 
barkeeper,  Shock,  and  Horbach,  all  tried  to 
pacify  him,  and  let  him  have  his  own  ver- 
sion of  the  matter.  Still  he  persisted  in  fas- 
tening the  controversy  on  Horbach,  who  was 
not  concerned  in  it  and  was  not  even  present 
when  it  commenced.  Horbach  treated  the 
matter  lightly  at  first,  and,  when  all  the 
means  that  were  tried  could  not  divert  him 
from  making  the  issue  with  Horbach,  he 
commenced  treating  the  matter  seriously,  and 
asked  Thomas  what  he  meant  Thomas  step- 
ped back  his  right  foot,  and  threw  his  hand 
behind  him  as  if  to  draw  a  pistol.  It  may 
be  a  significant  fact,  as  tending  to  show  the 
known  character  of  Thomas,  that  the  per- 
sons there,  seeing  the  matter  becoming  seri- 
ous, did  not  interfere,  except  that  Shock, 
having  been  once  rudely  repulsed  by  Thomas, 
stood  off  at  some  distance  shaking  his  head 
at  Horbach.  This  may  bear  two  construc- 
tions, either  that  they  did  not  think  it  nec- 
essary to  interfere,  or  that  they  did  not 
think  It  consistent  with  their  own  safety  to 
Interfere  with  Thomas  any  further  than  had 
been  done.  For  the  purpose  of  adding  still 
further  weight  to  the  evidence,  tending  to 


the  conclusion  that  Horbach  acted  under  the 
belief,  and  had  reasonable  grounds,  from  the 
words  and  acts  of  Thomas  then  said  and 
done,  to  believe,  that  Thomas  was  in  the  act* 
of  making  a  deadly  assault  upon  him  with  a 
weapon,  the  defendant,  by  his  counsel,  sought 
to  prove  by  questions  to  witnesses  that  Thom- 
as was  in  the  habit  of  carrying  deadly  weap- 
ons, and  that  Thomas,  when  intoxicated,  was 
a  quarrelsome  and  dangerous  man.  The 
questions,  being  objected  to,  were  not  allow- 
ed to  be  answered,  to  which  rulings  of  the 
court  defendant  excepted,  which  appears  in 
bills  of  exceptions  In  the  record.  The  ques- 
tion is:  Was  such  evidence  admissible  for 
such  a  purpose  as  an  element  of  defense? 

44  'Evidence,  in  legal  acceptation,  includes 
all  the  means  by  which  an  alleged  matter  of 
fact,  the  truth  of  which  is  submitted  to  in- 
vestigation, Is  established  or  disproved.  By 
competent  evidence  is  meant  that  which  the 
very  nature  of  the  thing  to  be  proved  re- 
quires as  the  fit  and  appropriate  proof  in 
the  particular  case.'  The  thing  sought  to  be 
proved  in  this  case  is  that  Horbach  had  rea- 
sonable grounds  to  believe,  and  did  believe, 
that  Thomas  then  Intended  and  was  in  the 
act  of  then  attempting  to  kill  him,  by  the 
use  of  a  weapon.  Now,  supposing  it  to  be 
proved  that  Thomas,  being  enraged  and  press- 
ing the  unprovoked  quarrel  upon  Horbach 
until  it  became  serious,  and  had  arrived  at  a 
point  where  Thomas  would  either  have  to 
recede  or  follow  it  up  with  increased  malig- 
nity, and  just  at  that  juncture  he  steps  back 
and  throws  his  right  hand  behind  him,  what 
other  facts  would  be  required  as  peculiarly 
fit  and  proper  to  be  known  by  Horbach  to  In- 
duce that  reasonable  belief?  Certainly  the 
most  fit  and  appropriate  additional  facts 
that  lie  could  possibly  know,  tending  to 
prove  such  reasonable  belief,  would  be  that 
Thomas  had  a  pistol  on  his  person  back 
where  he  put  his  hand,  and  that  he  was  a 
man  that  would  use  it  when  mad  and  in- 
toxicated, and  would  not  likely  back  down 
from  a  difficulty  that  he  had  himself  pro- 
voked. If  Thomas  was  in  the  habit  of  carry- 
ing a  pistol  where  he  put  his  hand,  it  was 
not  improbable  that  his  friend  Horbach,  as 
well  as  others,  knew  it,  and  might  infer  from 
the  motion  of  his  hand  the  intention  to  draw 
it;  and,  if  his  general  character  was  that  of 
a  dangerous  man  when  aroused  with  anger 
and  excited  with  drink,  Horbach  might  in- 
fer that  Thomas  intended  to  use  the  pistol  on 
him  when  drawn.  On  the  other  hand,  If 
Horbach  know  that  Thomas'  general  char- 
acter was  that  of  a  quarrelsome  man,  with 
no  force  of  character,  not  vicious  and  de- 
structive in  his  nature,  not  likely  to  use 
weapons  If  he  had  them,  and  not  in  the  hab- 
it of  carrying  them,  then  the  inference  might 
not  be  reasonable  from  his  conduct  that  he 
intended  then  to  draw  and  use  a  pistol. 

"Thus  is  it  shown  that  these  very  facts, 
Thomas'  character  for  violence  and  habit  of 
carrying  arms,  with  Horbach's  knowledge  of 
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them,  might  determine  his  guilt  or  innocence 
In  acting  as  promptly  as  he  did-  His  intox- 
ication, his  anger,  his  persistently  pressing 
"the  difficulty  on  Horbach  without  cause,  his 
violent  character,  and  his  nabit  of  carrying 
weapons,  would  all  be  appropriate  and  fit 
facts,  if  they  existed,  to  throw  light  upon 
and  give  significance  to  his  movement  in 
stepping  back  and  throwing  back  his  hand. 
Taken  separately  and  In  the  abstract,  they 
may  be  meaningless,  indifferent,  and  imma- 
terial; but,  taken  together,  they  may  be  preg- 
nant with  meaning,  as  shown  by  the  conduct 
of  the  two  witnesses,  Wilson  and  Shock,  who 
saw  Thomas'  motion  of  his  body  and  of  his 
hand.  A  man's  character  for  violence,  de- 
pendent upon  his  irascible  temper,  overbear- 
ing disposition,  and  reckless  disregard  of 
human  life,  is  as  much  a  part  of  himself  as 
his  judgment  and  discretion,  his  sight  or 
hearing,  bis  strength,  his  size,  his  activity, 
or  his  age,  any  one  of  which  may  become  a 
material  fact  to  give  a  correct  understanding 
of  his  conduct  and  the  intention  with  which 
an  act  Is  done  by  him,  and  are  therefore  part 
of  the  res  gestae  when  pertinent  to  the  act 
sought  to  be  explained.  Their  office  in  evi- 
dence is  adjective,  as  auxiliary  to  a  substan- 
tive fact  to  which  they  are  pertinent,  and 
without  which  they  are  irrelevant  and  im- 
material. They  are  helps  to  the  understand- 
ing in  construing  human  conduct  The  mind 
cannot  reject  or  disregard  them.  They,  and 
all  like  helps,  ever  have  been,  and  ever  will 
be,  elements  in  the  formation  of  belief  as  to 
what  a  man  designs  by  an  act  to  which  they 
are  pertinent  Practically  we  know  that 
men  generally,  who  are  assailed  with  vio- 
lence, act  In  defending  themselves  with 
promptness  and  force  In  proportion  -to  the 
violent  and  desperate  character  of  their  as* 
sallant  It  behooves  them  so  to  do  for  their 
own  safety,  because  It  is  known  that  such 
men  who  usually  fight  only  with  weapons, 
and  usually  have  them  ready  for  use,  are  not 
to  be  trusted  to  get  an  advantage  in  the  com- 
bat 

"If,  then,  the  character  of  the  assailant  in 
any  case  has  helped  to  form  a  reasonable  be- 
lief in  the  mind  of  the  assailed  that  his  life 
was  then  in  danger,  when  the  acts  alone 
would  fall  to  do  It  the  jury  should  in  some 
way  be  informed  of  the  character  of  the  as- 
sailant as  well  as  of  his  acts,  to  enable  them 
to  understand  that  the  belief  was  a  reason- 
able one.  Otherwise  he  might  act  in  his  de- 
fense on  such  reasonable  belief,  and  the  jury, 
not  helped  by  any  knowledge  of  the  assail- 
ants' character  to  understand  the  import  of 
his  acts,  of  which  they  were  informed,  would 
find  him  guilty  of  murder,  because  X>t  his 
having  acted  without  reasonable  grounds  for 
believing  that  his  life  was  then  in  danger, 
when  in  fact  he  had  such  reasonable  grounds 
of  belief,  did  believe  it  and  acted  on  such  be- 
lief. This  being  sometimes  an  Important 
fact,  necessary  to  be  known  by  a  Jury  to  en- 
able them  to  come  to  a  proper  conclusion  as 
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to  the  state  of  mind  of  the  accused  just  at 
the  time  when  he  killed  the  deceased,  how 
and  under  what  circumstances  is  it  admis- 
sible in  evidence?  It  is  laid  down  as  the 
rule  at  common  law,  as  practiced  in  England 
and  most  of  the  older  states  of  the  American 
Union,  that  it  must  be  made  to  appear,  if  at 
all,  in  the  transactions  immediately  connect- 
ed with  the  killing  as  a  part  of  the  res 
gestae,  as  it  is  termed,  and  to  be  deduced 
therefrom  rather  than  to  be  proved  as  a  dis- 
tinct fact" 

And  continuing  said:  "In  the  case  of  the 
proof  of  general  character  of  the  deceased, 
there  must  be  a  predicate  established  by  evi- 
dence already  submitted,  tending  to  prove 
threats  of  the  deceased,  or  some  act  done 
by  him  at  the  time  of  the  killing,  which  it 
would  aid  or  give  force  to,  as  heretofore  ex- 
plained; and,  when  admitted,  It  would  be 
proper,  and  not  charging  on  the  weight  of 
evidence,  for  the  court  to  explain  to  the 
jury  the  object  of  its  admission  as  auxiliary 
and  explanatory  of  the  threats  or  acts  to 
which  it  was  pertinent  and  to  be  not  of 
itself  Independent  evidence  of  a  defense. 
The  evidence  exhibiting  the  acts  of  the  de- 
ceased at  the  time  of  the  killing  constituted 
a  predicate  for  the  admission  of  the  proof 
of  the  general  character  of  the  deceased  as 
a  violent  and  dangerous  man,  and  that  he 
was  In  the  habit  of  carrying  weapons,  and 
upon  the  ground  such  proof  should  have 
been  admitted." 

In  the  case  of  State  v.  Keene,  50  Mo.  858, 
the  court  said:  "Where  homicide  Is  commit- 
ted under  such  circumstances  that-  It  is 
doubtful  whether  the  act  was  committed  ma- 
liciously, or  from  a  well-grounded  apprehen- 
sion of  danger,  it  is  very  proper  that  the 
jury  should  consider  the  fact  that  the  de- 
ceased was  turbulent,  violent  and  desperate, 
in  determining  whether  the  accused  had  rea- 
sonable cause  to  apprehend  great  personal 
Injury  to  himself."  This  was  said  in  revers- 
ing a  conviction  for  murder,  because  the 
court  had  excluded  evidence  offered  that  the 
deceased  was  a  quarrelsome,  dangerous,  and 
desperate  man,  and  In  the  habit  of  carrying 
weapons. 

In  Cawley  v.  State.  133  Ala.  128,  82  South. 
227.  Naugher  v.  State,  116  Ala.  463,  23  South. 
26.  and  Wiley  v.  State,  99  Ala.  146, 13  South. 
424,  It  was  held  that  it  was  error  not  to 
allow  the  defendant  to  testify,  as  tending  to 
support  his  plea  of  self-defense,  that  the 
deceased  was  In  the  habit  of  carrying  a  pis- 
tol, which,  fact  was  known  to  him. 

The  seventh  to  the  thirteenth,  inclusive, 
assignments  of  error  refer  to  the  action  of 
the  trial  court  in  refusing  the  defendant  per- 
mission to  prove  specific  acts  of  violence  and 
misconduct  on  the  part  of  the  deceased,  for 
the  purpose  of  showing  his  actual  lawless 
disposition,  and  as  evidencing  the  deceased's 
probable  aggression. 

We  deem  it  unnecessary  to  burden  this 
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opinion  with  each  specific  offer  of  proof,  and 
will  only  refer  to  one. 

The  defendant  offered  to  prove  by  the  wit- 
ness L.  Larson  that,  a  short  time  prior  to  the 
death  of  Dennis  Lawson,  the  witness  asked 
him  for  an  account  he  owed,  whereupon  the 
deceased  became  furious,  drew  his  knife  up- 
on witness,  and,  if  witness  had  not  thrown 
his  pistol  in  deceased's  face,  deceased  would 
have  killed  him.  That,  subsequent  to  this 
event,  the  deceased  came  to  the  witness,  and, 
while  talking  to  him  in  a  friendly  way  about 
the  account,  suddenly  attempted  to  draw  a 
pistol,  but  was  prevented  by  the  witnesses 
Stallcup  and  Fatheree.  The  court  seems  to 
have  excluded  this  testimony  on  the  theory 
that  it  was  an  attempt  to  prove  the  char- 
acter of  the  deceased  by  these  specific  acts. 

As  a  general  rule,  the  evidence  of  the 
character  of  the  deceased  must  be  confined 
to  his  general  reputation,  and  evidence  of 
particular  acts  of  violence  la  inadmissible 
unless  they  were  directly  connected  with  that 
Involved  In  the  homicide.  Usually  testi- 
mony of  this  character  would  have  but  little 
bearing  upon  the  case,  and  the  general  repu- 
tation of  the  deceased  as  being  a  desperate 
and  dangerous  man  would  be  sufficient.  But, 
under  the  facts  which  the  evidence  here 
tends  to  prove,  these  prior  assaults  and  acts 
of  violence,  being  known  to  the  defendant, 
were  important  circumstances  in  determin- 
ing from  the  standpoint  of  the  defendant  the 
reasonableness  of  the  danger  apprehended 
by  him,  and  for  this  reason  it  was  error  to 
exclude  this  testimony. 

Prof.  Wlgmore  says:  "When  the  issue  of 
self-defense  Is  made  In  a  trial  for  homicide, 
and  thus  a  controversy  arises  whether  the 
deceased  was  the  aggressor,  one's  persuasion 
will  be  more  or  less  affected  by  the  character 
of  the  deceased;  It  may  throw  much  light 
on  the  probabilities  of  the  deceased's  ac- 
tion." 1  Wlgmore  on  Evidence,  $  63.  "When 
the  turbulent  character  of  the  deceased,  in 
a  prosecution  for  homicide,  is  relevant,  there 
is  no  substantial  reason  against  evidencing 
the  character  of  particular  Instances  of  vio- 
lent or  quarrelsome  conduct  Such  instanc- 
es may  be  very  significant;  their  number 
can  be  controlled  by  the  trial  court's  discre- 
tion; and  the  prohibitory  considerations  ap- 
plicable to  an  accused's  character  have  here 
little  or  no  force,"  1  Wlgmore  on  Evidence, 
i  19a 

In  the  case  of  Sneed  v.  Territory  of  Okla- 
homa, 16  Okl.  641,  86  Pac.  70,  Justice  Pan- 
coast,  delivering  the  opinion  of  the  court, 
said:  "The  general  rule  is  well  settled  by 
a  long  line  of  decisions  that  neither  in  crim- 
inal nor  civil  cases  can  the  character  or  rep- 
utation of  a  person  be  proven  by  specific 
acts;  but  this  Is  only  the  general  rule,  and, 
if  the  offer  of  evidence  under  consideration 
here  can  be  classed  as  an  attempt  to  prove 
character  or  reputation  by  specific  acts,  then 
It  falls  within  an  exception  to  the  general 
rale;  but  we  think  that,  while  the  evidence 


sought  to  be  introduced  may  tend  to  show 
the  character  of  the  deceased,  yet  the  pur- 
pose of  Its  introduction  and  the  reason  for 
its  admissibility  was  that  it  showed  knowl- 
edge in  the  defendant  of  the  violent  temper 
of  the  deceased,  and  his  disposition  to  use 
his  gun  on  small  provocation,  also  his  con- 
dition of  mind  when  affected  by  the  use  of 
liquor,  or  when  in  a  condition  of  intoxica- 
tion, and  this  violent  temper,  condition  of 
mind,  and  disposition  to  use  a  gun  upon 
small  provocation  was  information  to  the 
defendant,  brought  home  to  him  by  reason 
of  his  personal  observation  of  the  deceased 
and  his  acts.  The  knowledge  of  the  defend- 
ant, derived  from  such  personal  observa- 
tion, as  well  as  otherwise,  of  the  violent 
temper  of  the  deceased,  and  his  liability  to 
attack  persons  without  cause,  is  a  most  Im- 
portant circumstance  In  determining  from 
the  standpoint  of  the  accused  the  reason- 
ableness of  the  danger  apprehended  by  him, 
and  from  which  the  defendant  might  es- 
timate the  conduct  of  the  deceased,  the  char- 
acter of  the  attack  made  upon  him,  and  what 
one  might  expect  from  his  assailant,  as  well 
as  that  which  he  might  at  the  moment  deem 
necessary  to  guard  himself  against  Certain- 
ly the  knowledge  derived  from  this  source  of 
tho  acts  of  the  deceased  showing  his  dis- 
position for  violence  and  a  depraved  condi- 
tion of  mind  would  be  as  likely,  or  more 
likely,  to  affect  the  mind  of  the  defendant 
than  general  information  he  might  have  ob- 
tained in  common  with  the  community  that 
the  deceased  was  a  man  of  high  temper  and 
violent  disposition  when  in  a  state  of  In- 
toxication. People  v.  Harris,  95  Mich.  87, 
54  N.  W.  648;  Hurd  v.  People,  25  Mich.  405- 
418;  People  v.  Lilly,  38  Mich.  270;  State  v. 
Testerman,  68  Mo.  408.  This  testimony 
which  was  excluded  was  peculiarly  impor- 
tant in  this  case,  because  of  the  fact  that 
there  was  no  eyewitness  to  the  affray  other 
than  the  defendant  and  because  the  evidence 
showed  that  the  defendant  and  the  deceased 
were  on  friendly  terms,  were  up  to  the  very 
moment  of  the  difficulty  friends,  and  at  the 
moment  of  the  difficulty,  without  any  provo- 
cation, either  one  or  the  other  committed  an 
uncalled  for  violent  attack  upon  the  other, 
which  attack  was  of  a  character  and  under 
conditions  not  susceptible  of  explanation  ex- 
cept upon  the  hypothesis  that  it  was  unpro- 
voked. This  being  true,  It  was  of  the  ut- 
most Importance  that  the  jury  should  be  al- 
lowed to  hear  evidence  from  which  they 
could  determine  who  provoked  the  attack, 
and  the  testimony  excluded  would  certainly 
tend  to  throw  some  light  upon  the  proposi- 
tion, and  its  exclusion  was  reversible  error." 
See,  also,  Poer  v.  State  (Tex.  Cr.  R.)  67  S. 
W.  500;  State  v.  Burton,  63  Kan.  602,  66 
Pac.  633 ;  Boyle  v.  State,  97  Ind.  322;  Bowlus 
v.  State,  130  Ind.  227,  28  N.  E.  1115;  State 
v.  Beird,  118  Iowa,  474,  92  N.  W.  694. 

The  fourteenth  and  fifteenth  assignments 
are  based  upon  the  conduct  of  the  county  at- 
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torney  in  his  closing  argument  to  the  Jury, 
as  follows:  "I  have  seen  the  graveyard  out 
yonder,  and  two  of  you  gentlemen  have  also 
seen  the  grave,  marked  by  a  simple  wooden 
slab.  In  that  grave,  moldering  back  to  moth- 
er earth,  Is  the  body  of  a  man  shot  down 
in  cold  blood,  brutally  assassinated  on  the 
streets  of  this  city,  while  his  slayer  walked 
out  of  the  courthouse  with  the  blood  of  his 
victim  dripping  from  his  fingers,  a  free  man 
because  he  was  defended  by  Mr.  Cruce." 
The  defendant  interposed  an  objection,  for 
the  reason,  among  others,  that  the  same  was 
prejudicial  to  the  rights  of  the  defendant 
The  county  attorney,  continuing,  said:  "The 
verdict  of  this  Jury  will  live  in  the  minds  of 
our  children  and  grandchildren,  who  will 
point  to  the  record  of  this  verdict  in  order 
to  tell  to  the  people  of  this  county  what  this 
jury  thinks  of  murder.  If  the  plea  of  self- 
defense  is  to  prevail  in  this  case,  I  want  to 
know  it,  so  I  may  clear  the  docket  of  this 
court,  and,  O!  My  God!  What  is  to  become 
of  the  people  of  this  county?  If  this  is  self- 
defense,  I  don't  want  to  be  your  county  at- 
torney, and  I  want  to  know  it,  so  that  I 
may  burn  up  the  court  docket,  and  the  peo- 
ple had  as  well  destroy  the  courthouse." 

We  are  convinced  that  those  statements 
went  beyond  the  pale  of  legitimate  argument 
and  were  prejudicial  to  the  substantial 
rights  of  the  defendant  in  this  case.  « 

As  was  said  In  Vickers  v.  United  States, 
1  Okl.  Cr.  452,  98  Pac.  467:  "The  probable 
effect  of  such  appeals  is  to  divert  the  at- 
tention of  the  jury  from  the  evidence,  prej- 
udice them  against  the  defendant,  and  pre- 
vent the  exercise  of  sound  dispassionate 
judgment  upon  the  merits  of  the  case.  The 
approval  of  the  trial  court  intensifies  the  ef- 
fect of  such  prejudicial  remarks,  and  subse- 
quent instructions  to  disregard  the  remarks 
of  counsel  may  not  cure  the  injury  already 
done." 

In  determining  the  efTect  of  improper  state- 
ments made  by  the  prosecuting  attorney  in 
the  closing  argument  to  the  jury,  the  strength 
of  the  testimony  supporting  the  conviction 
will  be  considered,  and,  where  improper  state- 
ments may  have  determined  a  verdict,  the 
judgment  should  be  reversed. 

Adopting  the  language  of  Judge  Owen,  in 
the  case  of  Cox  v.  Territory,  2  Okl.  Cr.  668, 
104  Pac.  378:  "The  county  attorney  in  his 
closing  argument  to  tbe  jury  made  the  state- 
ment that,  If  tbe  evidence  in  this  case  did 
not  bring  about  a  conviction,  he  would  quit 
prosecuting  horse  thieves  in  this  county.  We 
think  this  statement  improper,  and  calculat- 
ed to  prejudice  the  minds  of  the  jury  against 
the  defendant  It  was  the  statement  of  an 
officer  of  the  court  in  the  discharge  of  his 
duty,  and  was  to  the  effect  that  after  his 
investigation  of  the  case,  he  was  so  thor- 
oughly convinced  of  the  guilt  of  the  defend- 
ant that  a  failure  to  convict  would  be  an 
outrage  on  justice,  and  that  he,  tbe  sworn 
officer  of  the  court  would  feel  so  outraged 


that  he  would  not  prosecute  any  more  horse 
thieves.  We  think  this  statement  was  cal- 
culated to  Influence  the  minds  of  the  jurors 
and  arouse  their  prejudice  against  the  de- 
fendant True,  the  court  instructed  the  Jury 
not  to  consider  the  statement  but  in  our 
opinion  this  did  not  sufficiently  cure  the 
evil;  the  attorney  did  not  retract  or  with- 
draw the  threat  Attorneys,  on  either  side, 
in  their  arguments  ought  not  go  out  of  the 
record,  and  they  ought  not  throw  into  the 
scales  with  the  evidence  their  personal  and 
official  opinion  and  desire  as  to  what  should 
be  done.  The  prosecuting  attorney  in  clos- 
ing the  argument  should  be  confined  to  a 
reply  to  the  legitimate  argument  on  part  of 
the  defense  and  a  fair  discussion  of  mat- 
ters in  the  record.  Tbe  average  juror  holds 
In  high  regard,  and  properly  so,  the  regu- 
larly elected  prosecuting  attorney.  The  peo- 
ple by  electing  him  have  reposed  great  con- 
fidence in  his  ability  and  integrity,  and  the 
power  thus  given  him  ought  not  be  used  to 
supply  the  lack  of  evidence,  or  to  make  great- 
er the  weight  of  the  evidence,  in  any  case 
The  authorities  are  numerous  as  to  what  con- 
stitutes improper  conduct  They  are  uni- 
form in  holding  any  statement  Improper  that 
is  calculated  to  Inflame  the  minds  of  the  ju- 
rors, arouse  their  prejudice,  or  appeal  to 
their  passions." 

The  sixteenth  to  the  twenty-third  assign- 
ments, inclusive,  are  objections  to  the  In- 
structions given  by  the  court  and  the  twen- 
ty-fourth to  the  forty-third  assignments.  In- 
clusive, are  exceptions  to  the  action  of  the 
court  in  refusing  to  give  instructions  re- 
quested. 

It  would  be  extending  this  opinion  to  a 
greater  length  than  we  have  the  time  to  do, 
should  we  undertake  to  review  all  these  as- 
signments, and  it  would  serve  no  useful  pur- 
pose to  do  so. 

The  Instructions  given  correctly  state  the 
law  in  the  abstract  However,  the  conten- 
tion that  the  phrase  occurring  in  several  in- 
structions given  that  "if  the  defendant  was 
where  he  had  a  right  to  be,"  was  prejudi- 
cial, Is  well  taken.  The  defendant  was  at 
his  own  home,  where  he  had  a  right  to  be, 
and  an  Instruction  to  this  effect  should  have 
been  given.  And,  in  view  of  the  conclusions 
reached,  in  this  opinion  tbe  defendant  was 
entitled  to  have  the  following  requested  in- 
structions given: 

"You  are  instructed  that  every  person  has 
the  lawful  right  to  be  and  remain  upon  his 
own  premises  at  any  and  all  times. 

"You  are  instructed  that  if  a  person  is 
assaulted  in  such  a  way  as  to  induce  in  him 
a  reasonable  belief  that  he  is  in  danger  of 
losing  his  life  or  suffering  great  bodily  harm, 
he  will  be  justified  in  defending  himself,  al- 
though the  danger  is  not  real,  but  only  ap- 
parent Such  person  will  not  be  held  respon- 
sible criminally  if  he  acts  In  self-defense 
from  real  and  honest  convictions  as  to  the 
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character  of  the  danger,  Induced  by  reason-, 
able  appearances,  although  he  may  be  mis- 
taken as  to  the  extent  of  the  actual  danger. 
A  person  need  not  be  In  actual  imminent 
peril  of  his  life  or  of  great  bodily  harm  be- 
fore be  may  slay  his  assailant;  it  is  suffi- 
cient if  in  good  faith  he  has  reason  to  be- 
lieve from  all  the  facts  and  circumstances, 
as  they  appeared  to  him  at  the  time,  that  he 
is  in  such  imminent  peril. 

"You  are  instructed  that  in  determining 
whether  or  not  the  defendant,  as  a  reasona- 
ble man,  in  good  faith,  believed  at  the  time 
of  the  killing  that  he  was  in  danger  of  suf- 
fering death  or  serious  bodily  injury  at  the 
hands  of  the  deceased,  you  should  take  into 
consideration  all  the  facts  and  circumstanc- 
es that  transpired  at  the  house  of  the  de- 
fendant just  prior  to  and  at  the  time  of  the 
killing,  and  also  the  defendant's  knowledge 
of  the  deceased,  and  his  reputation,  as  a 
violent  and  dangerous  man. 

"You  are  instructed  that  In  determining 
whether  or  not,  at  the  time  the  defendant 
fired  the  fatal  shot,  the  deceased  was  com- 
mitting some  act  of  hostility  toward  the  de- 
fendant, you  should  take  into  consideration 
the  character  of  the  deceased  as  a  violent, 
dangerous  man,  or  as  a  peaceable,  law-abid- 
ing man,  as  you  may  believe  such  character 
to  have  been  established  from  the  testimony. 

"You  are  instructed  that  every  person  has 
the  right  to  act  in  his  own  necessary  self- 
defense,  and  where  a  person  Is  in  a  place 
where  he  has  a  right  to  be,  and  is  not  the 
aggressor  in  bringing  on  the  conflict,  and  is 
assaulted  by  another  person  in  such  a  way 
as  to  place  him  in  danger  of  death  or  great 
bodily  harm,  the  person  thns  assaulted  is 
not  bound  to  retreat,  but,  on  the  contrary, 
may  stand  his  ground  and  repel  the  danger 
m  which  he  is  placed  with  such  force  as 
will  repel  the  attack  and  protect  his  person 
from  serious  bodily  harm." 

For  the  reasons  hereinbefore  stated,  the 
judgment  of  the  district  court  of  Carter  coun- 
ty in  said  cause  is  hereby  reversed,  a  new 
trial  awarded,  and  the  cause  remanded. 

FUR  MAN,  P.  J.,  and  ARMSTRONG,  J., 
concur. 


O'BRIEN  v.  CLARK. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  6,  1911.) 

(ByUahut  by  the  Court.) 

Judges  (I  49*)— Disqualificatiow  —  Pbbju- 
dick. 

For  motion  and  facts  proven  which  do  not 
■how  that  a  judge  was  disqualified  from  trying 
a  case  upon  the  ground  of  prejudice,  see  opin- 
ion. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  U  187,  188  ;  Dec.  Dig.  |  49.*] 


Petition  by  Mike  O'Brien  for  a  writ  of 
mandamus  disqualifying  George  W.  Clark 
from  presiding  at  petitioner's  trial.  Denied. 

Ben  F.  Williams  and  Joe  Adams,  for  peti- 
tioner.   Sam  H.  Harris,  for  respondent 

FURMAN,  P.  J.  The  petitioner,  Mike 
O'Brien,  being  charged  with  the  crime  of  per- 
jury In  the  district  court  of  Oklahoma  county, 
on  the  14th  day  of  January,  1911,  and  within 
proper  time,  filed  with  the  clerk  of  that  court 
the  following  application  for  a  change  of 
judge :  "State  of  Oklahoma,  Oklahoma  Coun- 
ty— ss.:  In  the  District  Court  in  and  for 
said  County  and  State.  State  of  Oklahoma, 
Plaintiff,  v.  Mike  O'Brien,  Defendant.  Affi- 
davit. Before  me,  the  undersigned  authority, 
on  this  day  personally  appeared  Mike  O'Brien, 
he,  being  by  me  first  duly  and  legally  sworn, 
upon  his  oath  deposes  and  says:  That  he 
is  the  defendant  In  the  above-entitled  cause 
and  that  he  cannot  have  a  fair  and  impar- 
tial trial  In  said  cause  before  the  Hon.  George 
W.  Clark,  Judge  of  the  said  court  on  account 
of  the  prejudice  of  the  said  judge  against 
him  in  said  cause,  and  that  such  prejudice 
Is  of  a  character  calculated  to  seriously  im- 
pair the  impartiality  of  the  said  George  W. 
Clark,  and  sway  his  judgment  against  the 
defendant  in  the  trial  of  said  case  for  the 
reason  and  in  the  manner  as  follows,  to  wit : 
That  affiant  has  reason  to  believe,  and  does 
believe,  and  therefore  charges,  that  the  said 
George  W.  Clark  has  been  in  consultation 
with  one  Sam  Hooker,  the  county  attorney 
elect  of  said  county  who  will  have  charge  of 
the  prosecution  of  said  case  against  the  de- 
fendant and  has  counseled,  suggested  to,  and 
aided  the  said  prosecuting  officer,  Hooker,  in 
the  policy  to  be  pursued  in  the  trial  of  said 
cause  and  In  the  conduct  thereof.  That  said 
Judge  Clark  did  set  said  cause  for  trial  at 
the  suggestion  of  the  said  Hooker  and  In  ac- 
cordance with  their  consultation,  and  the 
theory  of  the  said  Hooker  in  the  trial  and 
conduct  thereof  theretofore  agreed  to  between 
him  and  the  said  Hooker,  that  In  said  con- 
sultation with  the  said  Hooker  the  facts  of 
the  said  case  were  discussed  between  the  said 
judge  and  the  said  Hooker,  and  defendant 
charges  that  the  said  judge  formed  such  an 
opinion  and  prejudice  against  the  said  de- 
fendant as  to  preclude  the  said  judge  from 
granting  to  him  a  fair  and  impartial  trial. 
That  the  said  George  W.  Clark  on  the  27th 
day  of  December,  1910,  and  when  the  de- 
murrer to  the  information  was  to  be  present- 
ed to  the  said  Judge,  announced  from  the 
bench  that  he  was  acquainted  with  the  de- 
sires and  policy  of  the  said  County  Attorney 
Elect  Hooker,  In  the  trial  and  conduct  of  said 
case  and  thought  that  the  same  was  eminent- 
ly correct  and  proper.  That  it  was  said 
Hooker's  desire  to  try  this  case  before  the 
trial  of  the  Tegeler  Case,  and  that  he  agreed 
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with  the  county  attorney  elect  that  this  cause 
should  be  tried  before  the  Tegeler  trial.  That 
this  defendant  was  an  important  witness  in 
the  trial  of  the  Tegeler  Case  for  the  defendant 
therein,  and  that,  if  he  was  innocent,  the 
said  Tegeler  should  have  the  benefit  of  his 
evidence,  and  that,  if  this  defendant  was 
guilty  of  the  offense  charged  herein,  the  state 
of  Oklahoma  which  was  prosecuting  the  said 
Tegeler  for  murder  should  have  the  benefit  of 
the  exclusion  of  the  evidence  of  this  defend- 
ant in  the  Tegeler  trial.  That  by  said  state- 
ments and  the  conduct  of  the  said  Judge 
Clark  as  aforesaid  he  ignored  the  rights  of 
this  defendant  in  preference  to  those  of  the 
state  of  Oklaboma,  the  plaintiff  herein,  and 
made  the  rights  of  this  defendant  under  the 
Constitution  of  Oklahoma  subordinate  to  and 
conditioned  upon  another  and  different  case, 
and  the  rights  of  other  parties.  That  the  de- 
fendant is  entitled  to  the  constitutional  right 
to  a  speedy  and  public  trial  by  an  impartial 
Jury  of  this  county  and  to  have  right  and 
Justice  administered  to  him  without  prejudice 
and  that  the  said  consultation  and  acts  and 
statements  of  said  judge  so  violated  said  con- 
stitutional rights  and  showed  his  prejudice 
and  that  by  reason  of  the  same  the  defend- 
ant cannot  have  a  fair  and  impartial  trial  be- 
fore the  said  George  W.  Clark  on  account  of 
his  said  prejudice.  Mike  O'Brien.  Subscribed 
and  sworn  to  before  me  this  10th  day  of 
January,  1911.  [Seal.]  Loyal  J.  Miller,  No- 
tary Public.  My  commission  expires  Dec. 
2nd,  1914." 

Respondent  declined  to  make  a  certificate 
of  disqualification.  Thereupon  petitioner  ap- 
plied to  this  court  for  a  writ  of  mandamus 
disqualifying  respondent  from  presiding  at 
the  trial  of  petitioner  upon  the  ground  that 
respondent  was  prejudiced  against  petitioner. 
The  matter  coming  on  to  be  heard,  a  demur- 
rer was  filed  to  the  sufficiency  of  the  facts 
stated  in  the  motion  for  a  change  of  judge, 
but  this  demurrer  was  not  insisted  upon,  and 
evidence  was  introduced  in  support  of  the 
motion.  It  was  proven  upon  the  trial  that 
there  had  been  no  special  consultation  be- 
tween the  respondent  and  the  county  attor- 
ney of  Oklahoma  county  with  reference  to 
this  case  further  than  that  it  was  the  general 
custom  of  respondent  to  urge  the  county  at- 
torney to  set  all  of  his  criminal  cases  for 
trial  at  as  early  date  as  possible,  and  that 
at  no  time  had  respondent  ever  consulted 
with  the  county  attorney  with  reference  to 
the  facts  of  this  case,  and  that  respondent 
knew  absolutely  nothing  with  reference  to 
said  facts  further  than  that  this  cause  was 
pending  in  said  court.  It  was  also  shown 
that  respondent  had  stated,  when  a  demurrer 
to  the  information  in  this  case  was  presented 
and  passed  upon,  that  he  was  of  the  opinion 
that  the  county  attorney  was  correct  in  de- 
siring the  trial  of  this  case  before  the  trial 


of  the  Tegeler  Case,  because  he  had  been  in- 
formed that  the  defendant  was  an  important 
witness  for  Tegeler,  who  was  charged  with 
murder,  and  that,  if  the  defendant  was  in- 
nocent of  having  committed  perjury  in  a  pre- 
vious trial  of  the  Tegeler  Case,  Tegeler 
should  have  the  benefit  of  his  evidence,  and 
that,  if  defendant  was  guilty  of  the  offense 
charged  herein,  the  state  of  Oklahoma  should 
have  the  benefit  of  the  exclusion  of  the  evi- 
dence of  petitioner  in  the  Tegeler  trial. 

We  share  with  respondent  in  the  views  ex- 
pressed and  regard  them  as  eminently  just 
and  proper.  We  are  of  the  opinion  that  peti- 
tioner has  totally  failed  to  make  a  case 
which  would  disqualify  respondent  from  pre- 
siding at  the  trial  of  petitioner,  and  that  the 
matters  and  things  alleged  and  proven  do 
not  more  than  show  that  respondent  was  dis- 
charging his  duty  as  a  Judge  in  the  matter. 

Petition  for  a  writ  of  mandamus  denied. 

ARMSTRONG  and  DOYLE,  JJ.t  concur. 


HENDRIX  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  8,  1911.) 

(Byllabua  by  the  Court.) 

1.  Chimin  ax  Law  (|  101*)  —  Transfer  or 
Causes  —  Procedure  —  Incomplete  Tran- 
script—Return. 

(a)  In  order  for  the  county  court  to  ae- 

3 aire  jurisdiction  over  causes  presented  by  in- 
ictment  in  the  district  court,  they  must  be 
properly  transferred  from  the  district  court  to 
the  county  court. 

(b)  The  transcript  sent  down  should  show  all 
the  orders  of  the  district  court,  properly  certi- 
fied under  seal  by  the  clerk  of  the  district  court; 
and  the  county  judge,  upon  receiving  an  incom- 
plete transcript  from  the  district  court,  purport- 
ing to  transfer  any  cause,  should,  before  filing 
the  same,  return  it  to  the  district  court  for 
proper  completion. 

{c)  Failing  to  do  this,  and  proceeding  to  trial 
on  a  record  which  fails  to  disclose  jurisdiction- 
al facts,  is  reversible  error  when  the  question 
is  properly  raised. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  101.*] 

2.  Criminal  Law  (|  101*)— Transfix  or  In- 
dictment— Insufficiency  of  Indictment- 
Procedure. 

The  county  court  should  have  set  aside  the 
Indictment  and  ordered  a  prosecution  against 
the  appellant  by  information. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  101.*] 

Appeal  from  Okfuskee  County  Court;  T. 
T.  Doyle,  Judge. 

George  Hendrix  was  convicted  of  selling 
intoxicating  liquor,  and  he  appeals.  Revers- 
ed and  remanded. 

Crump,  Rogers  &  Harris,  for  appellant 

ARMSTRONG,  J.  The  indictment  upon 
which  this  prosecution  is  based,  upon  its  face 
indicates  that  it  was  returned  in  the  district 
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court  of  Okfuskee  county,  Okl.,  at  the  March 
term,  in  the  year  1908.  The  record  nowhere 
discloses  any  order  had  In  the  district  court 
upon  the  indictment,  does  not  show  that  it 
was  even  filed  In  the  district  court,  and  there 
Is  no  order  transferring  the  same  to  the 
county  court.  In  fact,  there  Is  no  way  of 
determining  from  the  record  how  the  indict- 
ment happened  to  be  in  the  county  court  of 
Okfuskee  county.  There  are  no  Indorsements 
of  any  kind,  except  the  names  of  the  state's 
witnesses,  and  nothing  to  Indicate  the  au- 
thenticity of  the  indictment. 

On  the  1st  day  of  June,  1908,  the  defend- 
ant, before  being  arraigned,  filed  a  motion  to 
set  aside  the  indictment,  which  motion  was 
on  the  same  day  overruled  by  the  court,  the 
defendant  saving  exception.  On  the  same 
day  the  appellant  filed  a  demurrer  to  the 
Indictment,  which  was  overruled,  the  appel- 
lant saving  exception.  In  both  the  motion  to 
set  aside  the  indictment,  and  the  demurrer, 
the  question  of  the  improper  transfer  of  the 
indictment,  its  sufficiency  and  authenticity, 
were  raised. 

There  are  other  assignments  of  error,  but 
we  do  not  deem  It  necessary  to  consider  them 
as  they  are  not  likely  to  arise  again  on  a 
retrial  of  this  cause,  and  are  questions  that 
have  heretofore  been  determined  by  this 
court 

The  question  of  transferring  indictments 
from  the  district  court  to  the  county  court 
has  beeD  considered  by  this  court  in  the  case 
of  State  v.  Henry  Clifton,  2  Okl.  Cr.  189, 100 
Pac.  1124 ;  Yalta  v.  State,  8  OkL  Cr.  20,  103 
Pac.  1104.  The  court  held  In  those  cases  that 
the  provisions  of  section  1,  art  2,  c.  16,  p. 
210,  Sess.  Laws  1907-08  providing  for  the 
transfer  of  cases  from  the  district  court  to 
the  county  court  must  be  compiled  with  in 
order  to  give  the  county  court  jurisdiction  of 
the  case  transferred. 

The  clerk  of  the  district  court  should  have 
transferred  this  indictment  together  with  a 
copy  of  all  the  orders  made  by  the  district 
court  including  the  order  transferring  the 
same,  together  with  a  bill  of  costs  accruing  in 
the  district  court  properly  certified  under 
seal,  to  the  county  court  of  Okfuskee  county. 
The  county  attorney  should  have  seen  to  it 
that  these  orders  were  properly  made  and 
that  this  case  was  properly  transferred.  The 
county  judge  could  have  returned  the  papers 
In  the  case  to  the  clerk  of  the  district  court 
for  proper  completion  before  filing  them,  and 
this  should  have  been  done.  It  was  error 
In  the  county  court  of  Okfuskee  county  to 
proceed  with  the  trial  of  this  cause  after 
those  questions  were  properly  raised  by  the 
appellant  The  motion  to  set  aside  the  in- 
dictment should  have  been  sustained,  and  the 
county  attorney  directed  to  proceed  against 
the  appellant  by  information.  The  county 
court  of  Okfuskee  county  never  acquired  Ju- 
risdiction in  this  case.  Johnson  v.  State,  90 


Ky.  869,  79  S.  W.  27;  Mitten  v.  State.  24 
Tex.  App.  346,  6  S.  W.  196 ;  Yaltz  v.  State, 
3  Okl.  Cr.  20,  103  Pac  1104. 

The  judgment  is  reversed  and  the  cause  re- 
manded, with  directions  to  the  court  below 
to  set  aside  the  indictment  and  instruct  the 
county  attorney  to  proceed  against  the  ap- 
pellant by  information  if  the  facts  warrant 
a  further  prosecution. 


FURMAN,  P.  J.,  and  DOYLE,  Jn  concur. 


CHILDS  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Dec  14,  1010.) 

(SyUabut  by  the  Court.) 

1.  District  and  Prosecuting  Attorneys 
(§  1  *) — N  attire  or  Office. 

The  office  of  county  attorney  is  not  imbed- 
ded in  the  Constitution  of  this  state;  and  it 
may  therefore  be  abrogated,  or  the  powers  and 
duties  pertaining  to  it  enlarged  or  diminished 
or  wholly  or  partially  transferred  to  district  or 
state  officers,  as  the  Legislature  may  see  fit. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Dec  Dig.  |  1.*] 

2.  Officers  (J  8*)— Creation  of  Office. 

It  is  not  necessary  to  the  creation  of  an 
office  that  the  Legislature  declare  in  express 
words  that  such  office  is  created.  The  use  of 
any  language  which  shows  the  legislative  intent 
to  create  the  office  is  sufficient.  And  an  act 
which  empowers  the  Governor  to  appoint  a  per- 
son to  an  office,  and  which  designates  the  qual- 
ifications which  the  incumbent  of  the  office 
must  possess  and  the  duties  which  he  is  to  per- 
form, is  sufficient  to  create  the  office. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  i  8;  Dec  Dig.  9  8.*] 
8.  Officers  (|  50*)— Creation  of  Office— 

Term. 

The  general  rule  is  that  when  an  office 
Is  created  to  be  filled  by  appointment,  if  the 
Legislature  does  not  designate  the  term  of  the 
office,  the  appointee  will  hold  only  during  the 
pleasure  of  the  appointing  power. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  |  69;  Dec  Dig.  §  50.*] 

4.  Officers  (§  1*)— Nature  of  "Office"— 
Necessity  for  Incumbent. 

An  "office,"  is  a  legal  entity,  and  may  ex- 
ist in  fact,  although  it  be  without  an  incum- 
bent 

[Ed.  Note.— For  other  cases,  see  Officers, 
Dec  Dig.  §  1  .• 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  4920-4931 ;  vol.  8,  p.  7736.] 

5.  Officers  (|  1*)— Nature  of  Office— Inci- 
dents—Compensation. 

Compensation  is  not  indispensable  to  an  of- 
fice; it  Is  merely  incident  thereto,  and  is  no 
part  of  the  office. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Dec.  Dig.  §  L*] 

6.  Indictment  and  Information  ($  89*)— 
Statutes  (I  64*)  —  Partial  Invalidity  — 
Subjects  and  Titles. 

Section  24.  art.  3,  c  69,  Sess.  Laws  1907- 
08  (section  4204,  Snyder's  Comp.  Laws  1909), 
creating  the  office  of  counsel  to  the  Governor, 
and  making  it  such  officer's  duty  to  assist  in 
the  enforcement  of  the  prohibitory  laws,  is  not 
unconstitutional;  and  such  officer  has  the  same 
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power  to  sign  and  file  an  Information  charging 
a  violation  of  the  prohibitory  laws  as  has  the 
county  attorney. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec  Dig.  I  89;*  Statutes, 
Cent  Dig.  8  195;  Dec.  Dig.  |  64.*] 

7.  Indictment  and  Information  (|  183*)— 
Demuebeb— Gboundb. 

The  question  whether  an  information  states 
facts  sufficient  to  constitute  an  offense,  is  du- 
plicitous,  or  is  defective  in  the  description  of 
the  offense,  cannot  be  raised  by  motion  to  set 
aside,  but  only  by  demurrer. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  8  462;  Dec.  Dig.  § 
133.*] 

8.  Indictment  and  Information  (8  125*)— 
Duplicity— Intoxicating  Liquors. 

An  information  wbich  charges  a  defendant 
with  having  in  possession  intoxicating  liquor 
with  the  intent  to  sell  same,  and  with  the  in- 
tent to  convey  same  from  one  place  within  the 
state  to  another  place  therein,  does  not  charge 
two  offenses. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec  Dig.  8  125.*] 

9.  Intoxicatiko  Liquors  (8  236*)— Offenses 
—  Prosecution  —  Admissibility  of  Evi- 
dence. 

In  a  prosecution  for  having  in  possession 
intoxicating  liquor  with  Intent  to  sell  same,  and 
to  convey  same  from  one  place  within  the  state 
to  another  place  therein,  evidence  that  previ- 
ously a  justice  of  the  peace  had  caused  the  liq- 
uor to  be  seized  under  a  search  warrant,  and  on 
the  defendant's  motion  had  subsequently  quash- 
ed the  warrant  and  ordered  the  liquor  redeliv- 
ered to  the  defendant,  is  not  competent  or  ad- 
missible in  the  defendant's  behalf. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  8  235.*] 

10.  Intoxicating  Liquobs  (8  233*)— Offens- 
es— Prosecution  —  Admissibility  of  Evi- 
dence. 

In  a  prosecution  for  having  in  possession 
intoxicating  liquor  with  intent  to  sell  same. 

ftroof  that  the  defendant  kept  large  quantities  of 
iquor  concealed  on  his  premises  is  competent  as 
a  circumstance  tending  to  show  the  intent  to 
sell. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  8  295;  Dec  Dig.  8  233.*] 

Appeal  from  Seminole  County  Court;  T. 
S.  Cobb,  Judge. 

E.  C.  Childs  was  convicted  of  violating  the 
prohibition  law,  and  he  appeals.  Affirmed. 

Davis  &  Davis,  for  plaintiff  in  error.  Fred 
S.  Caldwell,  for  the  State. 

RICHARDSON,  J.  The  information  in 
this  case  was  signed  by  Fred  S.  Caldwell,  as 
counsel  to  the  Governor,  and  charged  plain- 
tiff in  error  with  having  in  possession  intox- 
icating liquor  with  intent  to  sell  the  same, 
and  to  convey  the  same  from  one  place  with- 
in the  state  to  another  place  therein.  Plain- 
tiff in  error  orally  moved  the  court  to  set 
aside  the  information,  because  it  was  not 
signed  by  the  county  attorney.  The  court 
overruled  .the  motion,  and  the  ruling  is  as- 
signed as  error. 

The  Legislature  of  1907-08  enacted  a  pro- 
hibition law,  which  was  approved  March  24, 
1908  (Sees.  Laws,  1907-08,  p.  594  [Snyder's 


REPORTER  (OU. 

Comp.  Laws,  1909,  c.  61]).  section  24  of  article 
3  of  which  (section  4204,  Snyder's  Comp. 
Laws)  provides  for  the  appointment  of  an 
attorney  to  be  known  as  counsel  to  the  Gov- 
ernor. The  section  reads  as  follows:  "The 
Governor  shall  have  power  to  appoint  an  at- 
torney who  shall  have  been  a  resident  in  this 
state  for  at  least  two  years,  and  shall  have 
been  a  lawyer  licensed  by  some  court  of  rec- 
ord for  at  least  five  years,  who  shall  be 
known  as  counsel  to  the  Governor.  He  shall, 
under  the  direction  of  the  Governor,  assist 
in  enforcing  the  provisions  of  this  act,  and 
the  other  laws  of  the  state,  and  shall  per- 
form such  other  duties  as  the  Governor  may 
from  time  to  time  require.  He  shall  have  all 
the  powers  of  county  attorneys  In  their  re- 
spective counties.  He  shall  hold  office  dur- 
ing the  pleasure  of  the  Governor,  and  shall 
give  bond,  to  be  approved  by  him,  condition- 
ed for  the  faithful  discharge  of  his  duties, 
in  the  sum  of  three  thousand  dollars  ($3,000) 
and  shall  receive  a  salary,  to  be  fixed  by  the 
Governor  of  not  more  than  twenty-five  hun- 
dred dollars  ($2,500)  per  annum,  payable 
monthly ;  Provided,  that  in  lieu  of,  or  in  ad- 
dition to,  appointing  such  attorney  the  Gov- 
ernor may  call  upon  the  Attorney  General  of 
his  assistant  to  perform  such  service.''  In- 
asmuch as  this  section  provides  that  such 
counsel  to  the  Governor  shall  have  all  the 
powers  of  county  attorneys  in  their  respec- 
tive counties,  it  Is  plain  that  if  the  section 
Is  not  unconstitutional,  the  counsel  to  tbe 
Governor  may  sign  and  file  an  Information 
for  a  violation  of  the  prohibition  law,  since 
a  county  attorney  may  lawfully  do  so. 

In  1907  the  Legislature  of  North  Dakota 
passed  an  act  (Laws  1907,  c  187)  somewhat 
like  the  one  In  question  here,  providing  that 
the  Governor  should  appoint  an  enforcement 
commissioner,  who  should  be  an  attorney  it 
law,  and  who  was  authorized  to  exercise  in 
any  part  of  the  state  all  the  common-law  and 
statutory  powers  of  state's  attorneys  in  their 
respective  counties  In  the  enforcement  of  tbe 
law  against  the  manufacture  and  sale  of  in- 
toxicating liquors.  Section  173  of  the  Con- 
stitution of  North  Dakota  reads  as  follows: 
"At  the  first  general  election  held  after  the 
adoption  of  this  Constitution,  and  every  two 
years  thereafter,  there  shall  be  elected  in 
each  organized  county  in  the  state  a  county 
Judge,  clerk  of  court,  register  of  deeds,  coun- 
ty auditor,  treasurer,  sheriff  and  state's  at- 
torney, who  shall  be  electors  of  the  county 
in  which  they  are  elected,  and  who  shall  hold 
their  office  until  their  successors  are  elected 
and  qualified.  The  legislative  assembly  shall 
provide  by  law  for  such  other  county,  town- 
ship and  district  officers  as  may  be  deemed 
necessary.  *  *  *"  And  the  Supreme 
Court  of  North  Dakota,  In  Ex  parte  Corliss, 
16  N.  D.  470,  114  N.  W.  962,  held  the  act  of 
the  Legislature  void  on  the  ground  that  the 
office  of  state's  attorney  was  a  constitutional 
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office  In  that  state;  that  the  section  of  the 
Constitution  above  quoted  unqualifiedly  pro- 
vided that  the  Incumbent  of  that  office  should 
be  elected  by  the  people  of  each'  coun- 
ty; that  by  said  section  there  was  reserved 
to  the  people  of  each  county  the  right  to  have 
the  functions  Inherently  pertaining  to  such 
office  discharged  only  by  the  person  of  their 
own  choosing,  and  that  such  right  could  not 
be  Infringed  by  a  legislative  enactment  trans- 
ferring any  of  the  Inherent  powers  of  the 
state's  attorney  to  a  person  appointed  by  cen- 
tral authority.  There  is  a  strong  dissenting 
opinion  in  that  case.  We  do  not  find  it  nec- 
essary, however,  to  express  approval  or  dis- 
approval of  the  reasoning  used  or  the  con- 
clusion reached  in  either  the  prevailing  or 
the  dissenting  opinion  therein,  for  the  rea- 
son that  our  constitutional  provisions  are 
wholly  different  from  those  of  North  Dakota 
with  respect  to  the  office  of  county  attorney. 

Section  2  of  article  17  of  our  Constitution 
is  as  follows:  "There  are  hereby  created, 
subject  to  change  by  the  Legislature,  In  and 
for  each  organized  county  of  this  state,  the 
offices  of  judge  of  the  county  court,  county 
attorney,  clerk  of  the  district  court,  county 
clerk,  sheriff,  county  treasurer,  register  of 
deeds,  county  surveyor,  superintendent  of 
public  instruction,  three  county  commission- 
ers, and  such  municipal  township  officers  as 
are  now  provided  for  under  the  laws  of  the 
territory  of  Oklahoma,  except  as  In  this  Con- 
stitution otherwise  provided." 

By  section  18  of  the  schedule  to  our  Con- 
stitution, it  is  provided  that,  "until  other- 
wise provided  by  law,  the  terms,  duties,  pow- 
ers, qualifications,  and  salary  and  the  com- 
pensation of  all  county  and  township  offi- 
cers not  otherwise  provided  by  this  Constitu- 
tion shall  be  as  now  provided  by  the  laws  of 
the  territory  of  Oklahoma  for  like  named  of- 
ficers. •  *  *  "  It  will  be  seen  from  an  ex- 
amination of  these  two  constitutional  provi- 
sions that  neither  the  office  of  county  attorney 
nor  the  duties  and  powers  pertaining  there- 
to are  imbedded  in  the  Constitution.  The 
office  may  be  entirely  abrogated,  or  the  pow- 
ers and  duties  pertaining  to  it  enlarged  or 
diminished  or  wholly  or  partially  transferred 
to  district  or  state  officers,  as  the  Legisla- 
ture may  see  fit  And  for  that  reason  it 
cannot  be  urged  that  this  act  is  unconstitu- 
tional and  void,  as  depriving  the  office  of 
county  attorney  of  any  of  its  constitutional 
powers  and  duties. 

In  the  case  of  State  v.  Butler,  106  Me.  81, 
78  Atl.  560,  24  L.  R.  A.  (N.  S.)  744,  the  Su- 
preme Court  of  Maine  held  unconstitutional 
an  act  somewhat  similar  to  the  one  in  ques- 
tion, on  the  ground  that  the  act  did  not  cre- 
ate the  office,  but  professed  to  empower  the 
Governor  to  do  so ;  and  the  court  held  that 
such  power  could  not  be  delegated  to  the 
Governor.  That  act  was  in  part  as  follows: 
"The  Governor  may,  after,  notice  to  and  an 
opportunity  for  the  attorney  for  the  state  for 


any  county  to  show  why  the  same  should 
not  be  done,  create  to  continue  during  his 
pleasure  the  office  of  special  attorney  for  the 
state  in  such  county  and  appoint  an  attor- 
ney to  perform  the  duties  thereof.  Such  ap- 
pointee shall,  under  the  direction  of  the  Gov- 
ernor, have  and  exercise  the  same  powers 
now  vested  in  the  attorney  for  the  state  for 
such  county  in  all  prosecutions  relating  to 
the  law  against  the  manufacture  and  sale  of 
Intoxicating  liquors,  and  shall  have  full 
charge  and  control  thereof.  *  •  •  • "  Laws 
1905,  c.  92. 

And  the  commission  issued  by  the  Govern- 
or of  Maine  under  that  statute  was  in  the 
following  words:  "Know  Ye,  that  I,  William 
T.  Cobb,  Governor  of  the  State  of  Maine,  do 
hereby  create  to  continue  during  my  pleasure 
the  office  of  Special  Attorney  for  the  State 
of  Maine  in  the  County  of  Somerset,  all  as 
provided  by  chapter  92  of  the  Public  Laws 
of  the  State  of  Maine,  for  the  year  A.  D. 
1905,  entitled  *An  act  to  provide  for  the  bet- 
ter  enforcement  of  the  laws  against  the 
manufacture  and  sale  of  Intoxicating  Liq- 
uors' and  especially  as  provided  for  under 
Section  8  of  said  Chapter:  And  reposing  spe- 
cial trust  and  confidence  in  the  integrity, 
ability  and  discretion  of  Amos  K.  Butler,  of 
Skowhegan  In  the  said  County  of  Somerset, 
do  hereby  constitute  and  appoint  the  said 
Amos  K.  Butler  Special  Attorney  for  the 
State  of  Maine  within  and  for  said  County 
of  Somerset   •  •  • " 

It  will  be  observed  that  the  act  of  the 
Legislature  of  Maine  did  not  purport  to 
create  the  office  of  special  attorney  for  the 
state,  but  specifically  empowered  the  Govern- 
or to  create  such  office ;  and  the  commission 
which  the  Governor  Issued  expressly  pro- 
fessed to  create  the  office.  An  examination 
of  section  4204,  Snyder's  Comp.  Laws  1909, 
quoted  above,  will  disclose  no  such  condi- 
tion here.  The  section  In  question  author- 
izes the  Governor  to  appoint  an  attorney  who 
shall  be  known  as  counsel  to  the  Governor. 
The  section  fixes  the  qualifications  of  the 
'person  to  be  appointed,  and  prescribes  his 
duties;  and  we  think  that  was  sufficient  to 
create  the  office.  Nine-tenths  of  the  offices 
created  by  the  Legislatures  of  the  various 
states  In  the  Union  and  by  the  Congress  of 
the  United  States  are  created  in  just  this 
way ;  that  is,  by  a  provision  authorizing  the 
appointment  or  election  of  some  person,  des- 
ignating the  qualifications  which  he  must 
possess,  to  some  office  the  powers  and  duties 
pertaining  to  which  are  prescribed  by  the 
act  It  Is  not  necessary  to  the  creation  of  an 
office  that  the  Legislature  declare  in  express 
words  that  such  office  Is  created.  The  use 
of  any  language  which  shows  the  legislative 
Intent  to  create  the  office  is  sufficient  And 
an  act  which  empowers  the  Governor  to  ap- 
point a  person  to  an  office,  and  which  des- 
ignates the  qualifications  which  the  incum- 
bent of  the  office  must  possess  and  the  duties 
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which  he  must  perform,  Is  sufficient  to  create 
the  office. 

It  is  true  that  the  act  In  question  does  not 
fix  the  term  of  office,  but  provides  that  the 
appointee  shall  hold  office  during  the  pleasure 
of  the  Governor ;  but  we  do  not  regard  that 
as  fatal.  The  general  rule  is  that  whenever 
an  office  is  created  to  be  filled  by  appoint- 
ment, if  the  Legislature  does  not  designate 
the  term  of  the  office,  the  appointee  will  hold 
only  during  the  pleasure  of  the  appointing 
power.  Mechem  on  Public  Officers,  Si  406, 
445;-  Throop  on  Public  Officers,  |  304;  29 
Cyc.  pp.  1370,  1371,  1395,  1398.  See,  also, 
Patton  v.  Vaugban,  39  Ark.  211;  People  v. 
Hill,  7  Cal.  97;  People  v.  Higgins,  15  111. 
110;  Peters  v.  Bell,  51  La.  Ann.  1621,  26 
South.  442;  Parish  v.  St  Paul,  84  Minn. 
426,  87  N.  W.  1124,  87  Am.  St  Rep.  374; 
Newsom  v.  Cocke,  44  Miss.  352,  7  Am.  Rep. 
686;  People  v.  Brooklyn,  149  N.  X.  215,  43 
N.  E.  554;  State  v.  Archibald,  5  N.  D.  359, 
66  N.  W.  234 ;  Williams  v.  Boughner,  6  Cold. 
(Tenn.)  486;  Keenan  v.  Perry,  24  Tex.  253; 
Ex  parte  Hennen,  13  Pet.  230,  10  L.  Ed.  136 ; 
Smith  v.  Brown,  59  Cal.  672 ;  People  v.  Com- 
missioners, 73  N.  T.  437.  Nor  is  the  act  bad 
because  it  does  not  require  that  the  office  be 
filled,  but  provides  -that  In  lieu  of  appointing 
such  officer  the  Governor  may  call  upon  the 
Attorney  General  or  his  assistant  to  perform 
such  service.  In  legal  contemplation  an  of- 
fice is  an  entity,  and  may  exist  in  fact  al- 
though it  be  without  an  incumbent  People 
v.  Stratton,  28  Cal.  882;  State  v.  Rose,  74 
Kan.  262,  86  Pac.  296,  6  L.  R.  A.  (N.  S.)  843 ; 
Heard  v.  Elliott,  116  Tenn.  150,  92  S.  W. 
764.  In  the  last-mentioned  case  the  syllabus 
is  as  follows:  "Acts  1875,  p.  51,  c.  55,  abol- 
ished the  office  of  county  entry  taker,  and 
Acts  1879,  p.  65,  c.  46,  entitled,  'An  act  to 
establish  the  entry  taker's  office,'  provides 
that  there  should  be  elected  by'  the  justices 
of  the  county  courts  at  the  April  term  of  the 
court  or  any  quarterly  term,  every  four 
years,  an  entry  taker  for  any  taker  for  any 
county  In  the  state  desiring  to  have  an 
entry  taker.  Held,  that  such  act  of  1879  ere-' 
ated  the  office  of  entry  taker  throughout  the 
state,  whether  a  county  elected  to  fill  the 
same  or  not" 

Neither  is  the  section  void  because  it  pro- 
vides that  the  counsel  to  the  Governor  shall 
receive  a  salary,  to  be  fixed  by  the  Govern- 
or, of  not  more  than  $2,500  per  annum, 
payable  monthly.  Assuming  that  the  power 
to  fix  the  salary  of  an  office  cannot  be  dele- 
gated to  the  Governor,  and  that  this  provi- 
sion is  therefor  void,  yet  it  does  not  follow 
that  the  whole  section  is  void  or  that  the 
office  was  not  in  fact  created.  Salary  is 
merely  incident  to  an  office,  and  constitutes 
no  part  of  the  office;  the  office  may  exist 
without  provision  for  compensation  of  any 
kind  or  character.  Compensation  is  not  in- 
dispensable to  an  office.  Throop  on  Public 
Officers,  |  8;  Mechem  on  Public  Officers,  S 
7;  State  v.  Stanley,  66  N.  C.  59,  8  Am.  Rep. 


488;  Howerton  v.  Tate,  68  N.  C.  547;  State 
v.  Kennon,  7  Ohio  St  546 ;  U.  S.  v.  Hartwell, 
6  Wall.  385,  18  L.  Ed.  830. 

Whether  that  portion  of  the  section  wblcb 
provides  that  In  addition  to  enforcing  the 
provisions  of  the  prohibition  law,  the  coun- 
sel to  the  Governor  shall  assist  in  enforcing 
the  other  laws  of  the  state  and  shall  per- 
form such  other  duties  as  the  Governor 
may  from  time  to  time  require,  and  shall 
have  all  the  powers  of  county  attorneys  in 
their  respective  counties,  is  void  as  not  be- 
ing within  the  title  of  the  act  we  shall  not 
attempt  to  determine  here ;  for  It  is  certain 
that  the  creation  of  this  office  was  primarily 
for  the  purpose  of  securing  the  better  en- 
forcement of  the  prohibition  law,  and  the 
other  powers  granted  to  the  Incumbent  of 
such  office  being  merely  additional,  they 
may  fall  without  affecting  the  main  purpose 
of  the  section.  Section  57,  Const  art  5.  In 
the  instant  case  the  counsel  to  the  Govern- 
or was  acting  solely  in  the  enforcement  of 
the  prohibition  law ;  and  we  hold  that,  even 
though  the  act  be  not  effective  to  confer 
any  other  powers  upon  such  officer,  that  does 
not  render  it  bad,  but  it  is  effective  at  least 
in  so  far  as  it  grants  the  power  to  enforce 
that  law.  In  our  opinion  the  counsel  to  the 
Governor  had  full  power  to  sign  the  infor- 
mation in  this  case,  and  the  motion  to  quash 
the  information  on  this  ground  was  properly 
overruled. 

Another  ground  upon  which  plaintiff  in  er- 
ror moved  to  quash  or  set  aside  the  informa- 
tion was  that  it  did  hot  state  facts  sufficient 
to  constitute  a  public  offense.  This  defect, 
if  it  existed,  was  ground  for  demurrer  by 
section  6747  of  Snyder's  Comp.  Laws,  and 
was  not  ground  for  setting  the  information 
aside.  The  demurrer,  by  section  6748,  must 
be  in  writing,  signed  either  by  the  defendant 
or  his  counsel,  and  filed.  This  question 
therefore  was  not  properly  raised  in  the 
court  below.  We  have  examined  the  infor- 
mation, however,  and  find  that  it  properly 
charged  an  offense,  and,  even  if  plaintiff  In 
error  had  demurred  on  this  ground,  the  de- 
murrer could  only  have  been  overruled. 

It  is  next  urged  that  the  information 
charged  two  offenses,  In  that  it  alleged  that 
plaintiff  in  error  wrongfully  and  unlawfully 
had  in  his  possession  three  cases  and  five 
pints  of  whisky,  with  the  intent  on  his  part 
to  sell  said  whisky  to  divers  and  sundry  per- 
sons, and  with  the  Intent  then  and  there 
to  convey  the  same  from  one  place  In  said 
county  to  another  place  therein.  The  con- 
tention is  that  Inasmuch  as  the  information 
alleged  that  plaintiff  in  error  had  the  whis- 
ky in  his  possession  with  the  intent  to  vio- 
late two  provisions  of  the  law,  the  informa- 
tion was  duplicitous.  If  this  contention  were 
well  taken,  the  matter  could  have  been  rais- 
ed only  by  demurrer  under  section  6747, 
Snyder's  Comp.  Laws,  and,  as  previously 
stated,  no  demurrer  was  filed.  In  the  next 
place,  only  one  possession  of  liquor  w*» 
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charged,  and  the  fact  that  plaintiff  In  error 
may  have  Intended  to  violate  two  provisions 
of  the  law  with  the  liquor  in  bis  possession, 
and  the  fact  that  the  information  so  alleged, 
would  not  make  It  dupllcitous.  It  charged 
only  one  offense. 

The  Information  is  further  complained  of 
for  the  reason  that  it  does  not  allege  that 
plaintiff  in  error's  Intent  to  sell  and  to  con- 
vey the  liquor  In  possession  was  wrongful 
and  unlawful.  This  is  a  question,  also,  that 
could  be  raised  only  by  a  demurrer.  But, 
however  raised,  the  Information  alleges  that 
the  possession  of  the  liquor  was  wrongful 
and  unlawful,  and  with  the  intent  to  violate 
certain  designated  provisions  of  the  laws  of 
Oklahoma,  and  that  was  sufficient. 

An  instruction  of  the  court  Is  complained 
of  wherein  the  jury  were  told  that  they 
should  convict  if  they  found  from  the  evi- 
dence, beyond  a  reasonable  doubt,  first,  that 
the  defendant  was  in  the  possession  of  the 
liquor,  and,  second,  that  he  Intended  to  sell 
the  same  In  violation  of  the  law,  or  that  he 
intended  to  convey  the  same  from  his  resi- 
dence to  his  pool  ball.  There  was  no  error 
in  the  instruction  given. 

It  is  next  urged  that  the  court  erred  in 
not  sustaining  plaintiff  in  error's  demurrer 
to  the  state's  evidence.  There  was  no  error 
in  this.  Section  6848,  Snyder's  Comp.  Laws ; 
Pierce  Cox  v.  State  (decided  at  this  term, 
and  not  yet  officially  reported)  111  Pac.  668.- 
Plalntlff  in  error  introduced  a  justice  of  the 
peace  as  a  witness  in  his  behalf  and  under- 
took to  prove  by  the  Justice  and  his  records 
that  theretofore  he  had  issued  a  search  war- 
rant for  certain  liquor  In  plaintiff  in  error's 
possession,  and  that  afterwards  on  the  lat- 
ter's'  motion  had  quashed  the  warrant  and 
ordered  the  liquor  redelivered  to  him.  This 
the  court  ruled  out,  and  plaintiff  in  error 
contends  that  such  action  was  erroneous,  for 
the  reason  that  the  evidence  of  the  Justice  of 
the  peace  tended  to  establish  an  adjudication 
that  the  defendant's  possession  of  the  liquor 
in  question  was  lawful.  The  court  proper- 
ly ruled  out  the  evidence.  It  was  not  com- 
petent under  any  phase  of  the  case.  The 
Justice  had  no  jurisdiction  of  this  .case,  and 
his  action  in  the  proceeding  before  blm  could 
not  bind  the  county  court  in  the  trial  of  this 
cause.  Also,  it  was  not  shown  that  the  liquor 
which  the  justice  ordered  returned  to  plain- 
tiff in  error  was  the  .same  liquor  in  controver- 
sy in  this  case,  and,  if  it  was,  we  know  of 
no  rule  of  law  that  would  forbid  the  state 
from  proving  that  the  defendant  had  subse- 
quently formed  an  Intent  to  violate  the  law 
with  the  liquor  in  possession,  even  if  the 
state  were  precluded  by  the  justice's  order 
from  proving  that  the  intent  existed  at  the 
time  the  justice  made  the  order  In  question. 

It  was  proved  by  the  sheriff  that  on  the 
day  this  offense  was  charged  to  have  been 
committed  he  was  about  to  search  the  plain- 


tiff In  error  for  liquor  under  a  search  war- 
rant, when  the  latter  pulled  from  his  pocket 
two  bottles  of  whisky  and  broke  them.  And 
plaintiff  in  error  contends  that  the  admission 
of  this  evidence  was  erroneous,  as  also  the 
admission  of  evidence  tending  to  show  that 
he  kept  a  large  quantity  of  liquor  concealed 
in  his  house,  In  a  side  of  the  wall,  and  that 
he  had  numerous  bottles  and  cartons  around 
the  premises.  The  latter  evidence  was  com- 
petent as  a  circumstance  tending  to  show 
plaintiff  In  error's  Intent  to  sell  the  liquor  In 
possession,  and  the  evidence  In  regard  to  his 
breaking  the  bottles  in  the  presence  of.  the 
sheriff  was  competent  as  tending  to  show  an 
attempt  on  his  part  to  destroy  evidence 
against  him. 

Complaint  Is  made  of  the  action  of  the 
court  In  refusing  to  give  two  instructions  spe- 
cially requested,  but  the  court  committed  no 
error  In  this  respect.  The  instructions  given 
were  Just  and  correct,  and  fairly  and  prop- 
erly stated  the  law.  The  evidence  as  a  whole 
conclusively  shows  plaintiff  in  error  to  have 
been  a  willful  and  confirmed  violator  of  the 
prohibition  law,  and  indisputably  establishes 
his  guilt  of  the  present  offense. 

His  conviction  was  right,  and  It  is  affirmed. 


FURMAN,  P.  J.,  and  DOYLE,  J.,  concur. 


SIMPSON  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  6,  1911.) 

(Syllaou*  by  the  Court.) 

t  Indictment  and  Information  (§  110*)— 
Sufficiency  of  Accusation  —  Felonies  — 
Language  of  Statute. 

An  indictment  for  a  felony,  although  in  the 

language  of  the  statute,  is  not  sufficient,  unless 

it  states  all  facts  necessary  to  constitute  the 

offense  with  sufficient  certainty. 
[Ed.  Note.— For  other  cases.  Bee  Indictment 

and  Information,  Cent.  Dig.  gg  289-294;  Dec. 

Dig.  §  110.*] 

2.  Burglaby  (gg  18,  20,  22,  24*)— Sufficiency 
of  Indictment  —  Allegation  of  Owner- 
ship. 

(a)  An  indictment  for  burglary,  whether  at 
common  law  or  under  statute,  must  allege  every 
fact  and  circumstance  necessary  to  constitute 
the  offense,  including  time,  place,  ownership, 
and  description  of  the  premises. 

(b)  An  allegation  of  ownership,  In  an  indict- 
ment for  burglary,  is  sufficient  if  laid  in  the 
lessee  or  tenant  in  possession. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  gg  31,  34,  51,  56,  58;  Dec.  Dig.  gg 
18,  20,  22,  24.*] 

3.  Burglary  (g  4*)— "Dwelling  House." 

A  hotel  is  a  "dwelling  house"  within  the 
meaning  of  the  law,  when  it  is  continuously 
used  as  a  place  of  habitation.  A  dwelling 
house,  under  our  statute,  includes  all  buildings 
nttached  to  and  used  in  connection  with  the 
house  usually  lived  in,  and  embraces  a  pool  hall 
joining  the  main  hotel  building  and  connected 
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by  a  large  archway,  when  both  businesses  are 
operated  together. 

[Ed.  Note.— For  other  cases,- see  Burglary, 
Cent  Dig.  f  15;  Dec.  Dig.  |  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2285-2295;  vol  8,  p.  7646.] 

(Additional  Byllalu*  by  Editorial  Staff.) 

4.  Burglary  (U  20,  22*)— Sufficiency  of 
Indictment— -Ownership  of  House. 

In  a  prosecution  for  burglary,  the  indict- 
ment charging  that  accused  did  intentionally, 
etc.,  break  and  enter  the  building  occupied  by  a 
designated  person  in  which  such  person  was 
conducting  a  billiard  hall,  and  within  which  hall 
the  personal  property  of  such  person  was  kept 
with  the  unlawful,  etc.,  intent  of  accused  then 
and  there  to  take  away  the  property  of  such 
person  there  kept,  was  insufficient,  neither 
charging  the  ownership  of  the  house  nor  de- 
scribing it 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Dec.  Dig.  §|  20,  22.*] 

Appeal  from  District  Court,  Grady  County; 
Frank  M.  Bailey,  Judge. 

Charley  Simpson  was  convicted  of  bur- 
glary In  the  second  degree,  and  he  appeals. 
Reversed  and  remanded,  with  directions. 

F.  E.  Riddle,  for  appellant  Smith  C.  Mat- 
son,  Asst  Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J.  The  indictment  In  this 
case  was  returned  by  the  grand  jury  of 
Grady  county,  at  the  April,  1908,  term.  The 
appellant  was  arraigned  in  May,  1909,  and 
filed  a  demurrer  to  the  indictment  raising, 
among  other  things,  the  question  that  the 
Indictment  failed  to  allege  the  ownership  of 
the  building  burglarized,  and,  generally,  the 
sufficiency  of  the  indictment  The  demurrer 
was  overruled,  and  he  excepted;  the  case 
went  to  trial,  and,  at  the  close  of  the  testi- 
mony of  the  state,  the  appellant  filed  a  mo- 
tion requesting  the  court  to  advise  the  Jury 
to  return  a  verdict  for  him,  which  motion 
was  overruled,  and  he  excepted.  There  was 
no  testimony  offered  by  the  appellant  de- 
fendant below.  The  Jury  was  Instructed  by 
the  court  as  to  the  law,  and  after  delibera- 
tion returned  into  court  a  verdict  of  guilty, 
assessing  a  punishment  of  two  years  in  the 
penitentiary  on  the  appellant  He  excepted 
to  the  verdict  and  filed  a  motion  for  a  new 
trial,  setting  up,  among  other  things,  the 
error  of  the  court  in  overruling  his  request 
for  an  Instructed  verdict  The  motion  was 
overruled,  and  he  excepted.  An  appeal  was 
prayed  and  granted,  and  this  case  Is  here 
regularly. 

There  are  a  number  of  assignments  of  er- 
ror In  this  record.  The  only  questions  we 
deem  It  necessary  to  determine,  however, 
are  the  sufficiency  of  the  indictment  and  the 
degree  of  the  offense  this  appellant  should 
be  charged  with,  as  disclosed  by  the  proof 
before  us. 

The  charging  part  of  the  Indictment  Is  as 
follows:  "That  Charley  Simpson  did  Inten- 
tionally, unlawfully,  willfully,  feloniously, 


and  burglariously,  In  the  nighttime,  did  break 
and  enter  the  building  occupied  by  Horace 
Humphreys,  in  which  the  said  Horace  Hum- 
phreys was  conducting  a  billiard  and  pool 
hall,  and  in  which  said  pool  hall  the  money 
and  valuable  things,  the  personal  property  of 
the  said  Horace  Humphreys,  were  kept  and 
being,  and  with  the  unlawful,  willful,  feloni- 
ous, and  burglarious  intent  then  and  there 
of  the  said  Charley  Simpson,  the  money  and 
valuable  things,  the  personal  property  of  the 
said  Horace  Humphreys,  in  said  building, 
then  and  there  being  and  kept  then  and 
there  to  unlawfully,  willfully,  feloniously, 
and  burglariously  steal,  take,  and  carry  away 
by  stealth."  This  part  of  the  Indictment 
clearly  shows  that  the  pleader  Intended  to 
charge  burglary  in  the  second  degree.  We 
think  the  indictment  is  insufficient  Proceed- 
ings had  in  the  court  below,  as  disclosed  by 
the  record,  indicate  clearly  that  the  defend- 
ant was  tried  on  the  theory  that  he  was 
guilty  of  burglary  in  the  second  degree. 

Ordinarily  an  Indictment  for  a  felony 
which  follows  the  language  of  the  statute  Is 
sufficient  if  all  the  facts  necessary  to  con- 
stitute the  offense  are  thereby  stated,  and 
stated  with  sufficient  certainty.    The  great 
weight  of  authority  holds  that  an  indictment 
for  burglary,  whether  at  common  law  or  un- 
der statute,  must  allege  every  fact  and  cir- 
cumstance which  is  necessary  to  constitute 
the  offense  with  sufficient  certainty  as  to 
time,  place,  ownership,  and  description  of 
the  premises,  to  inform  the  accused  of  the 
particular  crime  of  which  he  is  charged.  6 
Cyc.  200;  State  v.  Dale,  141  Mo.  284,  42  S. 
W.  722,  64  Am.  St  Rep.  513;  1  Blsh.  New 
Crira.  Proc.  §§  81,  519;  Winslow  v.  State, 
26  Neb.  308,  41  N.  W.  1116;  Hays  v.  Com, 
S3  S.  W.  1104;  St.  Louis  v.  State  (Tex.  Cr. 
App.)  59  8.  W.  889.  If  there  is  a  complete  de- 
scription of  the  property  burglarized,  some 
of  the  courts  hold  that  it  is  then  not  neces- 
sary to  allege  the  ownership.  People  v.  Par- 
ker, 91  Cal.  91,  27  Pac.  537.  The  better  rule, 
however,  is  to  allege  it;  and  for  that  pur- 
pose it  Is  sufficient  to  allege  the  ownership 
in  the  lessee  or  tenant  in  possession.  The 
Alabama  Supreme  Court  and  a  large  number 
of  others  have  determined  this  question  In 
accordance  with  the  view  here  expressed. 
It  will  be  observed  that  the  indictment  in 
this  case  nowhere  charges  the  ownership  of 
the  house  alleged  to  have  been  burglarized, 
and  nowhere  describes  the  same.    The  Su- 
preme Court  of  Nebraska,  In  the  case  of  Win- 
slow  v.  State,  construing  a  statute  almost 
identical  with  ours,  and  in  discussing  an  In- 
dictment practically  in  the  form  of  the  one 
before  us,  with  the  exception  that  the  in- 
dictment there  was  more  definite,  having  al- 
leged the  location  of  the  building  in  a  certain 
town,  says:    "In  cases  of  this  kind  there 
must  be  an  allegation  of  ownership.  •  •  • 
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The  lawful  occupancy  of  the  property  by  one 
in  possession  Is  sufficient  to  justify  an  alle- 
gation that  he  Is  the  owner."  Some  of  the 
courts  hold  that  it  Is  necessary  to  allege  the 
ownership  in  the  person  who  holds  the  fee 
title  to  the  property,  if  known.  This  seems 
to  be  the  Kansas  rule,  as  stated  in  State  v. 
Fockler,  22  Kan.  542";  but  the  better  rule 
appears  to  be  to  lay  the  ownership  in  the 
one  rightfully  in  possession,  and  prove  the 
same  as  alleged.  Thomas  r.  State,  97  Ala. 
3,  12  South.  400;  Whart  Crim.  Law,  voL  1, 
f  816.  We  think  either  would  be  sufficient 
An  examination  of  those  authorities  and 
many  others  forces  us  to  conclude  that  this 
Indictment  is  Insufficient  The  court  below, 
therefore,  erred  In  overruling  the  demurrer. 

The  appellant  Insists  that  if  he  Is  guilty 
of  burglary  at  all,  he  is  guilty  of  burglary 
In  the  first  degree.  We  are  inclined  to  agree 
with  this  contention.  The  testimony  shows 
that  Horace  Humphreys,  with  his  family, 
lives  in  the  New  Early  Hotel  building  in 
Chlckasha;  that  he  operates  a  pool  hall  In 
the  room  this  appellant  is  charged  with  hay- 
Ing  burglarized,  which  room  is  adjoining  the 
hotel,  under  the  same  roof  and  operated  in 
connection  with  the  hotel  business;  that 
Humphreys  cut  a  large  archway  in  the  wall 
between  the  pool  room  and  the  office  of  the 
hotel  and  moved  his  cigar  business  into  the 
pool  room,  and  that  all  the  business  was 
conducted  together  by  him. 

The  witness  Turntine  testified  as  follows 
(record,  pp.  36,  87):  "Q.  Where  did  you  live 
at  that  time  [referring  to  the  date  of  the 
alleged  burglary]?  A.  I  made  my  home  at 
the  Early  Hotel.  Q.  You  were  living  there? 
A  Yes,  sir.  Q.  Humphrey  and  his  family 
lived  in  the  hotel  at  that  time?  A  Yes,  sir. 
Q.  This  pool  hall  you  were  speaking  of  is 
connected  with  the  hotel — is  one  room  with 
the  hotel?  A  Yes,  sir.  Q.  There  Is  a  large 
archway  leading  from  the  office  or  lobby  of 
the  hotel  to  the  pool  room?  A.  Yes,  sir;  from 
the  lobby.  Q.  They  are  both  together?  A 
No,  sir;  there  is  an  archway  between.  Q. 
It  is  all  under  one  Inclosure?  A  Probably. 
Q.  And  this  pool  room  is  under  the  same 
roof  and  a  part  of  the  building  of  the  hotel? 
A.  Yes,'  sir.  Q.  Humphrey  and  his  family 
lived  there  continuously  during  that  time? 
A  Yes,  sir.  Q.  Running  the  hotel,  cigar 
stand,  and  billiard  hall  together  and  in  con- 
nection? A  Yes,  sir.*' 

The  witness  Bennett  testified  as  follows 
(record,  p.  46):  "Q.  Where  did  you  live  on 
the  Oth  day  of  April,  1008?  A  At  the  Early 
Hotel.  Q-  For  whom  were  you  working  at 
that  time?  A  Horace  Humphreys.  Q. 
What  business  was  Mr.  Humphreys  engaged 
In  there  at  that  time?  A.  Running  a  hotel 
and  billiard  hall  business."  On  cross-exami- 
nation (record,  p.  50):  "Q.  This  pool  room 
there  Is  a  part  of  the  hotel  building,  and  the 
archway  goes  from  the  office  in  the  hotel? 
A.  Yes,  sir.  Q.  It  is  all  under  the  same 
roof?  A  Yes,  sir.  Q.  This  archway  is  clos- 


ed at  night?  A  Yes,  sir.  Q.  The  dining 
room  Is  also  closed  at  night?  A  Yes,  sir." 

The  witness  Humphreys  testified  as  fol- 
lows (record,  pp.  51,  52):  "Q.  Where  did  you 
live  on  the  Oth  day  of  April,  1008?  A  Chlck- 
asha, OkL  Q.  What  business,  If  any,  were 
you  engaged  in  in  Chlckasha  at  that  time? 
A  Hotel  business,  billiard,  and  pool  halL  Q. 
Was  there  any  valuable  thing  besides  money 
in  that  building  that  night?  A.  The  usual 
stock  of  cigars,  etc.  Q.  Who  did  that  prop- 
erty belong  to  that  was  in  that  building? 
A  To  myself."  Cross-examination  of  Hor- 
ace Humphreys  (record,  p.  58):  "Q.  You  were 
a  married  man  at  that  time  (referring  to  the 
date  of  the  alleged  burglary)?  A.  Yes,  sir. 
Q.  Where  did  you  and  your  family  live  on 
the  date  of  the  alleged  burglary?  A.  Early 
Hotel.  Q.  The  pool  hall  you  spoke  of  was 
a  room  In  connection  with  the  hotel  building, 
was  it  not?  A  Yes,  sir.  Q.  And  opened  out 
into  the  poolroom  where  the  money  was  tak- 
en from?  A  Yes,  sir.  Q.  It  was  all  under 
the  same  roof  and  a  part  of  the  same  build- 
ing? A.  Yes,  sir."  Redirect  examination: 
"Q.  You  state  that  the  pool  hall  and  the 
Early  Hotel  were  together;  is  it  not  two 
buildings,  and  was  not  the  doorway  cut,  after 
you  took  charge  of  it  from  the  hotel  to  the 
pool  room?  A  After  I  put  this  pool  hall  in 
that  room  I  consolidated  the  cigar  business 
of  the  hotel  and  cut  an  archway  between  the 
two  rooms.  Q.  They  were  different  rooms? 
A.  Yes,  sir;  previous  to  that  time." 

Under  our  statute  this  proof  is  sufficient  to 
sustain  a  conviction  for  burglary  in  the  first 
degree.  The  Supreme  Court  of  Missouri 
(State  v.  Hutchinson,  111  Mo.  257,  20  S.  W. 
34),  in  discussing  the  proposition  of  what 
constitutes  a  dwelling  house  within  the  mean- 
ing of  the  burglary  statute,  says  "that  the 
phrase  'part  of  a  dwelling  house'  means  a 
part  of  the  building  which  constitutes  a 
dwelling  house,"  and  holds  that:  "Where  a 
room  was  separated  from  another  by  about 
four  feet  both  being  inclosed  under  the  same 
roof,  and  connected  by  porches  on  each  side 
extending  from  the  door  of  one  to  the  door 
of  the  other,  in  one  of  which  rooms  a  person 
lived  and  the  other  being  used  for  storing 
and  keeping  things  not  In  immediate  use,  the 
latter  room  is  a  part  of  the  dwelling  house, 
though  there  be  no  internal  communication 
between  this  room  and  the  other."  The  case 
before  us  Is  a  stronger  case,  because  there 
was  internal  communication  between  the 
room  in  which  the  burglary  Is  charged  to 
have  been  committed  and  the  principal  dwell- 
ing. 

The  Supreme  Court  of  New  Jersey,  In  the 
case  of  Rogers  v.  Troth,  36  N.  J.  Law,  422, 
holds  that  the  term  "dwelling  house,"  with- 
in the  meaning  of  the  statute  prohibiting  the 
pulling  down  or  removal  of  any  dwelling 
house  in  the  construction  of  roads,  includes 
all  buildings  attached  to  and  used  in  connec- 
tion with  the  house  in  which  persons  dwelt 
or  usually  lived,  and  therefore  it  was  held 
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to  embrace  a  billiard  saloon  attached  to  a 
hotel  and  always  used  In  connection  with, 
and  as  a  part  thereof,  for  business  purposes, 
though  not  actually  dwelt  in  by  persons. 

A  dwelling  bouse  is  the  apartment,  build- 
ing, or  cluster  of  buildings  used  and  occupied 
as  a  place  of  abode.  Fuller  v.  State,  48  Ala. 
273 ;  Ex  parte  Vincent,  26  Ala.  145,  62  Am. 
Dec.  714;  Mitchell  v.  Com..  88  Ky.  349,  11 
S.  W.  209;  People  v.  Griffen,  77  Mich.  585,  43 
N.  W.  1061.  Hotels  are  dwelling  houses, 
within  the  meaning  of  the  law,  when  they 
are  continuously  used  as  a  place  of  habita- 
tion. People  v.  St.  Clair,  38  Cal.  137 ;  State 
v.  Clark.  42  Vt.  629;  Colbert  v.  State,  91  Ga. 
705.  17  S.  E.  840. 

We  are  satisfied  that  the  appellant  should 
have  been  charged  with  burglary  in  the  first 
degree. 

For  the  reasons  herein  set  forth,  this  cause 
Is  reversed  and  remanded,  with  directions  to 
the  sheriff  to  take  charge  of  the  appellant 
and  to  the  court  below  to  set  aside  the  in- 
dictment, and  have  the  appellant  proceeded 
against  for  burglary  In  the  first  degree. 


FURMAN,  P.  J.,  and  DOYLE,  J.,  concur. 


JOHNSON  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Feb.  6,  1911.) 

(Syllabus  fry  the  Court.) 

1.  Homicide  (|  244*)— Self-Defense. 

Where  the  issue  of  self-defense  is  presented 
by  the  testimony,  the  court  should  instruct  the 
jury  that,  if  the  testimony  upon  this  point 
raises  in  their  minds  a  reasonable  doubt  as  to 
whether  or  not  the  defendant  at  the  time  of  the 
homicide,  acted  in  good  faith  and  upon  reason- 
able appearances  of  danger  of  receiving  great 
bodily  harm  or  death  at  the  hands  of  his  assail- 
ant, the  jury  should  resolve  that  doubt  in  favor 
of  the  defendant,  and  acquit  him. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  g  509;  Dec  Dig.  §  244.*] 

2.  Homicide  (J  244*)— Self-Defense—  Suffi- 
ciency of  Evidence. 

It  is  not  necessary  that  the  Jury  should 
find  that  a  defendant  was  justified  in  acting  in 
his  own  necessary  self-defense  before  they  can 
acquit  him  in  a  prosecution  for  murder,  but  if 
the  evidence  upon  the  subject  of  self-defense 
raises  in  their  minds  a  reasonable  doubt  as  to 
whether  or  not  the  defendant  was  justified  in 
acting  in  his  own  necessary  self-defense,  at  the 
time  he  fired  the  fatal  shot  or  struck  the  fatal 
blow,  then  the  jury  should  resolve  that  doubt  in 
favor  of  the  defendant,  and  acquit  him. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §  509;  Dec.  Dig.  }  244.*] 

3.  Criminal  Law  (§§  1037,  1086*)— Appeal- 
Review—  Improper  Remarks  of  Phobecu- 
tor. 

Improper  remarks  alleged  to  have  been 
made  by  the  county  attorney  in  his  closing  ar- 
gument to  the  jury  will  not  be  considered  upon 
appeal,  unless  said  remarks  were  objected  to  at 
the  time  made,  and  a  motion  was  made  request- 
ing the  court  to  exclude  such  remarks  from  the 
jury;   and  this  must  be  made  to  appear  by 
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proper  recitals  in  the  case-made,  duly  certified 
to  by  the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  2643;  Dec.  Dig.  $5  1037, 
1086.*] 

Appeal  from  District  Court,  Muskogee 
County;  John  H.  King,  Judge. 

Henry  Johnson  was  convicted  of  man- 
slaughter, and  he  appeals.  Reversed  and  re- 
manded. 

Appellant  was  convicted  for  manslaughter 
In  the  first  degree,  and  his  punishment  was 
assessed  at  Imprisonment  In  the  penitentiary 
for  a  period  of  four  years.  Defendant  ap- 
pealed. Reversed  and  remanded. 

J.  E.  Wyand  and  S.  M.  Rutherford,  for  ap- 
pellant Smith  C.  Matson,  Asst  Atty.  Gen, 
for  the  State. 

FURMAN,  P.  J.  First  Upon  the  trial  of 
this  case,  in  paragraph  12,  the  court  Instruct- 
ed the  Jury  as  follows:  "You  are  Instructed 
that  a  person  has  a  right  to  fight  In  his  nec- 
essary self-defense  and  to  take  the  life  of  his 
assailant  If  he  believes  In  good  faith  that  it 
is  necessary  for  him  to  do  so,  In  order  to 
prevent  great  bodily  harm  or  death  at  the 
hands  of  his  assailant;  but  In  such  case  It 
must  appear  to  the  defendant  viewing  the 
situation  from  his  standpoint  at  the  time, 
that  the  danger  was  so  imminent  and  press- 
ing, that  It  was  necessary  for  him  to  act  In 
order  to  prevent  receiving  great  bodily  harm 
or  death  at  the  hands  of  his  assailant"  An 
exception  to  this  Instruction  was  properly  re- 
served at  the  time  It  was  given.  The  In- 
struction should  have  gone  further  and  told 
the  jury  that  if  the  evidence  on  this  point 
was  such  as  to  raise  in  their  minds  a  rea- 
sonable doubt  as  to  whether  or  not  the  de- 
fendant at  the  time  of  the  homicide  acted  in 
good  faith  and  upon  reasonable  appearances 
of  danger  of  then  receiving  great  bodily 
harm  or  death  at  the  hands  of  his  assailant 
then  the  jury  should  resolve  that  doubt  In 
favor  of  the  defendant  and  acquit  him. 

Second.  In  paragraph  13  of  the  charge  the 
court  Instructed  the  Jury  as  follows:  "You 
are  Instructed  that  if  you  believe  from  the 
evidence,  beyond  all  reasonable  doubt  that 
the  defendant  made  a  felonious  assault  upon 
the  witness,  Sam  Latta,  with  the  unlawful 
and  felonious  Intent  to  take  his  life,  and 
with  the  premeditated  design  to  effect  his 
death,  and  that  the  ball  fired  from  the  pistol 
fired  by  the  defendant  struck  and  killed  Da- 
vid Hartless,  in  this  event  the  defendant 
would  be  guilty  of  murder  the  same  as  If 
he  had  Intended  to  take  the  life  of  David 
Hartless,  unless  you  find  the  defendant  waa 
justified  In  acting  In  his  own  necessary  self- 
defense  against  the  prosecuting  witness,  Lat- 
ta." An  exception  to  this  instruction  waa 
properly  reserved  at  the  time  it  was  given, 
l'his  Instruction  should  have  gone  further 
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and  informed  the  Jury  that,  If  the  evidence 
on  this  point  was  such  as  to  raise  in  their 
minds  a  reasonable  doubt  as  to  whether  or 
not  the  defendant  was  justified  in  acting  in 
his  own  necessary  self-defense  at  the  time  he 
fired  said  shot,  they  should  resolve  such 
doubt  in  favor  of  the  defendant,  and  acquit 
him. 

Third.  In  their  brief  counsel  for  the  appel- 
lant complain  of  remarks  alleged  to  have 
been  made  by  the  county  attorney  in  his 
closing  address  to  the  Jury.  Upon  this  sub- 
ject we  find  the  matter  correctly  stated  in 
.  the  brief  of  counsel  for  the  state  as  follows: 
"We  have  diligently  searched  this  record  and 
fail  to  find  any  place  in  it  where  the  trial 
judge  certifies  that  such  argument  was  made. 
The  record  also  falls  to  disclose  that  any 
objection  was  made  to  such  argument  at  the 
time  it  was  made,  if  made,  and  that  request 
was  made  to  withdraw  same  from  the  jury, 
or  that  such  request  was  refused  and  excep- 
tion thereto  taken.  The  first  intimation  that 
such  occurred  is  in  the  motion  for  a  new 
trial,  which  is  not  sworn  to.  This  court  said 
In  the  case  of  Johnson  v.  U.  S.,  2  Okl.  Cr. 
at  page  22,  99  Pac.  1022:  "When  the  prose- 
cuting attorney  goes  outside  of  the  record 
and  makes  improper  remarks  calculated  to 
prejudice  the  rights  of  the  accused,  it  is  the 
duty  of  the  counsel  of  the  accused  to  prompt- 
ly interpose  an  objection  to  such  remarks, 
and  move  the  court  to  withdraw  them  from 
the  consideration  of  the  Jury,  and  instruct 
the  jury  not  to  consider  them.  In  the  ab- 
sence of  the  record  showing  a  motion  by  the 
accused  to  withdraw  from  the  consideration 
of  the  jury  the  remarks  complained  of  and 
the  overruling  of  said  motion,  in  cases  other 
than  capital  offenses,  this  court  will  not  re- 
verse the  judgment  on  account  of  such  re- 
marks.' In  Gillooley  v.  State,  68  Ind.  182,  it 
was  held  that  Improper  comments  made  by 
the  prosecuting  attorney  to  the  jury,  in  his 
argument,  must,  to  be  available  as  ground 
for  a  new  trial,  be  excepted  to.  This  was 
also  the  holding  in  the  following  cases:  Von 
Pollnltz  v.  State,  92  Ga.  16,  18  S.  B.  801,  44 
Am.  St.  Rep.  72;  Wheeless  v.  State,  92  Ga. 
19,  18  S.  E.  803;  State  v.  Jefferson,  48  La. 
Ann.  995,  10  South.  199;  State  v.  Hall,  44 
La.  Ann.  976, 11  South.  574;  Veasey  v.  State, 
6  Ga.  App.  208,  64  S.  El  709;  Bias  v.  U.  S., 
3  Ind.  T.  27,  53  S.  W.  471.  This  question, 
therefore,  is  not  properly  presenied  by  the 
record." 

The  question  which  presents  itself  Is  as  to 
whether  or  not  the  errors  herein  pointed  out 
are  such  as  to  justify  this  court  In  granting 
the  defendant  a  new  trial.  Section  6957  Sny- 
der's Comp.  Laws  Okl.  1900,  is  as  follows: 
"On  an  appeal  the  court  must  give  judgment 
without  regard  to  technical  errors  or  defects, 
or  to  exceptions  which  do  not  affect  the  sub- 
stantial rights  of  the  parties."  To  determine 
the  question  as  to  whether  or  not  the  defend- 
ant has  been  deprived  of  a  substantial  right 


in  this  trial,  we  must  consider  the  entire  rec- 
ord in  the  case. 

Testimony  introduced  in  this  trial  is  as 
follows : 

Sam  Latta  testified,  in  substance,  that  on 
the  day  of  the  killing  he  went  from  the 
barber  shop  to  the  Ruby  Cafe  for  dinner. 
That  he  saw  Henry  Johnson,  the  defendant, 
and  David  Hartless,  the  deceased,  seated  at 
the  counter  eating,  as  he  went  in.  That  he 
passed  them  and  sat  down  at  the  far  end  of 
the  counter  and  remained  seated  about  a 
minute.  That  he  walked  outside  and  talked 
to  a  Mrs.  Wells  for  a  minute.  That  Hartless 
cairie  out  of  the  restaurant  Just  as  Mrs.  White 
walked  away,  but  Johnson  stopped  to  pay 
the  cashier  as  he  came  out.  That  he  saw 
Johnson  take  a  gun  out  of  his  hip  pocket  and 
put  it  in  the  inside  of  his  coat,  as  he  came 
from  the  counter  to  the  door.  That,  as  John- 
son came  out  of  the  door,  he  turned  toward 
him  with  the  gun  pointed  at  him.  That  he 
grabbed  the  gun  and  hit  the  defendant  twice, 
when  Hartless  grabbed  him  from  behind,  and 
that  they  struggled  for  several  minutes  over 
about  20  feet  of  space,  when  the  gun  was  dis- 
charged and  the  ball  went  through  his  side 
and  killed  Hartless.  Witness  admitted  that 
he  had  before  bad  trouble  with  the  defend- 
ant, and  admitted  that  he  and  his  brother 
had  beaten  defendant's  stepfather  In  attempt- 
ing to  find  out  where  defendant  was.  Said 
he  felt  suspicious  of  having  trouble;  that  his 
brother  had  been  having  trouble  with  the  de- 
fendant. 

Wm.  F.  Kelley  testified  that  he  was  pass- 
ing on  the  street  at  the  time  the  trouble  oc- 
curred. That  he  noticed  the  witness,  Sam 
Latta,  standing  in  front  of  the  caf6  and  Hart- 
less standing  near  him.  That  the  defendant 
came  out  of  the  restaurant,  took  a  step  or 
two  west  and  faced  Latta,  with  his  gun 
pointing  at  him.  That  Latta  struck  at  de- 
fendant twice  and  grabbed  the  gun,  and  that 
Hartless  grabbed  Latta  and  In  the  scuffle  the 
gun  was  discharged.  That  they  did  not  scuf- 
fle'down  the  street 

Mrs.  Wells  testified  that  she  came  out  of 
the  restaurant  and  spoke  a  few  words  with 
Latta;  that  when  she  had  walked  about  two 
doors  east  some  one  called  to  her  to  "look 
out,"  and  pushed  her  in  a  stairway  just  as 
the  shot  was  fired. 

Wm.  M.  Marqultz  testified  that  he  had  a 
store  next  door  east  of  the  restaurant;  that 
on  the  day  of  the  killing  he  heard  a  scuffle  In 
front  of  the  store  on  the  east  of  the  store 
door.  That  he  saw  three  men  struggling  to- 
gether. That  Johnson  had  the  gun  and  Lat- 
ta had  a  hold  on  the  gun  or  Johnson's  hand. 
That  Hartless  had  a  hold  of  Latta.  That 
they  scuffled  west  past  his  door  before  the  , 
shot  was  fired. 

Genton  Hargrove,  a  policeman,  testified 
that  he  was  about  60  feet  west  of  the  res- 
taurant when  the  shot  was  fired,  and  facing 
the  opposite  direction.  That  he  turned  and 
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walked  east  and  met  the  defendant,  who  sur- 
rendered to  him  and  handed  him  the  gun. 
That  he  carried  the  defendant  to  the  police 
station.  That  the  witness,  Sam  Latta,  came 
to  the  station  and  offered  him  $10  if  he 
would  let  him  get  to  the  defendant 

Ellis  Gourd  testified  that  he  knew  the  par- 
ties. That  on  the  Friday  following  the  shoot- 
ing Latta  told  him  that  he  grabbed  Henry  as 
he  came  out  of  the  restaurant,  and  that  1! 
Hartless  had  kept  his  hands  off  there  would 
have  been  no  shooting,  but  that  he  would 
have  beat  Henry  to  death. 

Frank  Long  testified  that  he  had  been  a 
deputy  marshal  before  statehood,  and  at  one 
time  had  a  warrant  for  Johnson  on  account 
of  trouble  he  had  with  a  brother  of  Sam  Lat- 
ta. That  Sam  Latta  told  his  brother  that  he 
ought  to  have  killed  Johnson,  and  that  if  he 
ever  got  a  chance  at  him  he  would  fix  him. 
That  witness  afterwards  told  the  defendant 
of  the  threats  made  by  Sam  Latta. 

Sam  Crossland  testified  that  he  was  stand- 
ing east  of  the  restaurant  when  Johnson 
came  out  and  turned  east  That  Latta  either 
struck  him  or  laid  his  hand  on  him.  That 
witness  started  up  the  street  and  did  not 
notice  anything  further  until  he  heard  the 
shot 

O.  Richardson  testified  that  when  he  went 
Into  the  restaurant  Latta  was  standing  out- 
side, on  the  west  side  of  the  door.  That  wit- 
ness sat  at  a  table  next  to  the  front  window ; 
that  as  Johnson  went  out  of  the  door  he 
turned  east  That  Latta  either  struck  him  or 
reached  over  at  him.  That  they  clinched  and 
scuffled  east  past  the  window  and  then  back 
In  front  of  the  window,  when  the  shot  was 
fired. 

W.  R.  Robinson  testified  that  he  was  In 
Dr.  Nlchol's  office  on  the  day  of  the  shooting, 
when  Sam  Latta  was  there  getting  his  wound 
dressed.  That  Latta  stated  that  he  grabbed 
Johnson  in  the  collar  as  he  come  out  of  the 
door  and  struck  him. 

Chas.  C.  Jones  testified  that  he  was  stand- 
ing in  front  of  the  restaurant  when  Johnson 
came  out  That  Latta  grabbed  him  by  the 
neck  from  behind  and  struck  blm.  That 
Johnson  then  pulled  the  gun,  and  Hartless 
and  Latta  both  grabbed  for  It  and  In  the 
Bcuffle  it  was  discharged. 

The  defendant  testified  that  Mr.  Long  had 
told  him  of  the  threats  made  by  Sam  Latta. 
That  he  and  Latta  had  not  spoken  for  some 
time.  That  he  left  Tahlequah  and  was  on 
his  way  to  Bartlesville  to  avoid  further  trou- 
ble with  Latta  and  his  brothers.  That  he 
was  In  the  restaurant  when  Latta  came  In 
and  passed  him,  and  that  Latta  grabbed  him 
In  the  collar  from  the  back  and  hit  him  twice. 
Hartless  grabbed  Latta,  and  said,  "Don't  do 
that  Sam,"  and  defendant  then  pulled  his 
gun,  and  in  the  scuffle  the  gun  was  dis- 
charged. That  he  did  not  fire  the  gun  Inten- 


tionally. That  he  was  trying  to  get  away 
from  Latta. 

.  It  is  seen  from  this  that  the  evidence  was 
conflicting.  The  state's  witnesses  made  a 
plain  case  of  attempted  assassination.  The 
witnesses  for  the  defendant  clearly  presented 
the  issue  of  self-defense.  Under  these  con- 
ditions it  was  a  substantial  right  of  the  de- 
fendant to  have  the  jury  fully  and  affirma- 
tively instructed  as  to  the  law  of  the  case. 
We  therefore  hold  that  the  errors  hereinbe- 
fore pointed  out  were  material,  and  that  the 
defendant  should  have  a  new  trial.  The 
judgment  of  the  lower  court  is  therefore  re- 
versed, and  the  cause  is  remanded  for  a  new 
trial. 

ARMSTRONG  and  DOYLE,  JJ„  concur. 


OFFITT  v.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.  Feb. 
14,  1911.) 

(ByUabu*  bp  the  Court.) 

L  Homicide  (88  190,  339*)— Evidence— Ad- 
missibility —  Threats  —  Appeal  —  H  ash- 
less Ebbob  —  Exclusion  or  Evidence — 
Subsequent  Admission. 

On  the  trial  of  a  person  on  a  charge  of 
murder,  evidence  tending  to  show  that  the  de- 
ceased bad  made  threats  against  the  defendant 
is  competent  and  should  be  admitted,  when  the 
issue  of  self-defense  is  presented.  The  trial 
court  commits  error  in  refusing'  to  allow  sncfa 
testimony  to  go  to  the  jury.  Such  error,  how- 
ever, is  cured  by  the  court  later,  daring  tie 
trial,  allowing  the  testimony  to  be  introduced 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  M  190,  339.*] 

2.  Criminal  Law  (f  366*)— Evidence— Res 
Gestae— Declarations  or  Deceased. 

Statements  of  the  deceased,  made  prior  to 
his  death  and  immediately  following  the  shoot- 
ing, and  while  deceased  is  still  lying  where  he 
was  shot  are  entitled  to  be  admitted  as  part 
of  the  res  gestae,  especially  when  the  proof 
shows  that  he  realized  that  he  was  mortallj 
wounded. 

[Ed.  Note.— For  other  cases,  see  Crimini! 
Law,  Cent  Dig.  §§  811,  819,  820;  Dec.  Dig.  I 
366.*] 

3.  Criminal  Law  (8  692*)— Trial— WAiro 
or  Ebbob  —  Cross- Examination  or  Wn- 

NESS. 

A  defendant  does  not  waive  his  right  to 
urge  exceptions  on  the  admissibility  of  evidence 
by  cross-examination  of  a  witness  on  the  nut- 
ter objected  to.  1 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  1629;  Dec  Dig.  |  692.'] 

4.  Homicide  (I  203*)  —  Evidence  —  Dtlto 
Declarations— Admissibility. 

A  declaration  made  by  deceased,  clearly 
without  premeditation  or  design,  when  the  rec- 
ord shows  he  is  mortally  wounded,  and  he  has 
made  statements  showing  that  he  realizes  his 
condition,  are  properly  admitted  as  dying  dec- 
larations. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  88  430-437 ;  Dec  Dig.  |  203.*] 

5.  Homicide  (8  340*)  —  Appeal  —  Haemless 
Error— Instructions. 

The  giving  of  a  manslaughter  instruction 
on  a  trial  for  murder,  although  erroneous,  a 
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not  sufficient  to  justify  a  reversal  of  a  cause, 
when  the  proof  shows  clearly  that  the  issue  of 
manslaughter  was  not  raised  and  that  the  de- 
fendant was  properly  convicted  of  murder ;  and 
the  giving  of  such  manslaughter  instruction  is 
held  to  be  harmless. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  J  716;  Dec.  Dig.  fi  340.*] 

&  Criminal  Law  (fi  1165*)— Appeal— Harm- 
less Ebbob. 

When  a  record,  although  disclosing  many 
errors,  shows  that  the  proof  Is  clear  that  the 
defendant  was  fairly  tried  and  properly  con- 
victed, and  that  the  errors  complained  of  are 
not  prejudicial  to  his  rights,  the  judgment  of 
conviction  will  be  affirmed  under  the  doctrine 
of  harmless  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  5  8085;  Dec  Dig.  1 1165.*] 

Appeal  from  District  Court,  Pittsburg 
County;  Preslle  B.  Cole,  Judge. 

Mose  Offltt  was  convicted  of  murder,  and 
he  appeals.  Affirmed. 

Fuller  &  Porter,  for  appellant  Ohas. 
West,  Atty.  Gen.,  for  the  State. 

ARMSTRONG,  J.  The  indictment  in  this 
case  charges  the  appellant,  Mose  Offltt,  with 
the  murder  of  Bud  Ivey,  in  McAlester,  Pitts- 
burg county,  OkL,  on  the  3d  day  of  Novem- 
ber, 1908. 

The  evidence  discloses  the  fact  that  the 
appellant  and  the  deceased  were  both  work- 
ing as  waiters  at  the  Busby  Hotel  in  Mc- 
Alester during  November,  1908.  The  proof 
shows  that  the  shooting  occurred  about  8 
o'clock  in  the  evening,  and  that  death,  caus- 
ed by  the  wound,  occurred  about  1:30  the 
following  morning.  On  the  lobby  floor  of 
the  Busby  Hotel,  the  eastern  wing  was  com- 
posed at  that  time  of  the  American  plan 
dining  room  on  the  south  end,  occupying 
about  one-half  of  the  space;  the  European 
plan  cafe  along  the  northwest  corner,  oc- 
cupying approximately  one-eighth  of  the 
floor  space  of  the  eastern  wing ;  the  kitchen 
and  commissary,  occupying  the  remaining 
space  on  that  floor.  The  kitchen  connects 
with  the  dining  room  and  the  cafe.  From 
the  commissary  a  stairway  ascends  into  the 
servants'  room  or  help's  hall  above,  which 
occupies  a  space  over  the  kitchen  and  com- 
missary in  the  northern  half  of  the  eastern 
wing.  The  great  height  of  the  large  Ameri- 
can dining  room  takes  up  the  space  south 
of  the  help's  hall  on  the  level  with  it;  the 
only  entrance  to  the  help's  hall  is  a  stair- 
way going  down  to  the  commissary.  In  the 
center  of  the  servants'  room  or  help's  hall 
is  the  eating  table,  surrounded  by  backless 
benches.  Other  benches  are  around  the  room 
in  various  places,  and  lockers  are  in  that 
room,  opposite  the  stairs  and  beyond  the  cen- 
ter table,  in  which  the  waiters  keep  their 
uniforms  when  off  duty  and  their  street 
clothes  when  on  duty.  These  lockers  seem 
to  be  shared  by  several  waiters.  They  are 
customarily  closed  with  hinges  and  pad- 
locks, but  If  the  waiter  Is  a  little  late  and 


the  key  to  the  padlock  not  at  hand,  to  get 
in  the  help  frequently  knock  off  the  pad- 
locks or  hinges,  or  otherwise  force  an  en- 
trance, and  nail  the  hinges  and  locks  back 
with  staples.  To  do  this  nailing  an  iron 
scale  weight  from  the  commissary  below 
Is  often  used,  and  was  so  used  shortly  before 
the  trouble.  The  evening  meal  seems  to 
have  begun  in  both  the  dining  room  and 
the  cafe  at  6  p.  m.  each  day.  The  head 
waiter,  Tom  Duckett,  as  appears  to  have 
been  his  custom,  about  5:30  p.  m.  on  the 
afternoon  of  the  killing,  went  up  into  the 
servants'  quarters  to  see  If  his  waiters  were 
preparing  for  the  coming  service.  It  appears 
that  the  deceased,  Bud  Ivey,  worked  under 
him  and  the  appellant,  Mose  Offltt,  was  not 
under  him,  but  worked  with  three  or  four 
others  In  the  cafe.  Duckett  found  the  de- 
ceased, the  appellant,  and  some  other  waiter 
In  a  quarrel  over  a  card  game,  cursing  and 
unruly.  He  separated  them,  finally  boxed 
the  ears  of  the  deceased,  who  was  under 
his  discipline,  sent  him  down  into  the  kitch- 
en, and  warned  the  defendant  to  desist  from 
the  quarrel.  The  defendant,  in  speaking  to 
Duckett,  after  Ivey  had  gone,  threatened 
Ivey  and  said,  "I  am  going  to  kill  him." 
This  was  about  half  an  hour  before  the 
killing.  Ivey  went  into  the  dining  room 
and  shortly  after,  apparently  realizing  that 
he  had  left  some  money  in  the  pocket  of 
his  street  clothes  which  were  in  the  locker 
In  the  servants'  quarters,  returned  to  get 
It  In  the  meantime  Offltt  had  gone  down 
to  the  kitchen,  and,  he  claims,  was  there 
told  that  Ivey  had  gone  out  to  arm  himself. 
The  persons  whom  he  claimed  gave  him  this 
Information  denied  It  He  did  not  go  at 
once  to  arm  himself.  He  says  in  his  testi- 
money  that  he  knew  if  Ivey  came  In  he 
could  go  to  the  cafe.  He  says  that  be  knew 
that  the  deceased  would  have  to  come  In 
and  go  to  the  help's  hall  or  servants'  quar- 
ters before  going  to  work.  He  says  that  he 
himself  went  to  the  servants'  hall  and  arm- 
ed himself  with  a  Smith  &  Wesson  .88 
caliber  pistol  to  protect  himself  from  Ivey, 
and  also  says  that  he  expected  Ivey  might 
be  there  when  he  went  there.  His  exact 
language  being,  in  response  to  a  question: 
"No,  sir;  I  wasn't  necessarily  expecting 
him,  but  I  prepared  myself  if  anything 
come  up." 

One  witness,  Brown,  says:  "When  Mose 
[meaning  appellant]  came  up,  he  stood  a 
few  minutes  near  the  end  of  the  table,  then 
turned  back  and  went  to  the  steps  leading 
down  to  the  commissary  below,  looked  down 
the  steps,  took  his  gun  out,  and  went  back 
to  the  end  of  the  table.  Immediately  steps 
were  heard  coming  up  the  stairs.  Mose 
stood  with  a  handkerchief  over  his  face 
watching  the  steps.  Ivey  came  up  and  went 
to  his  locker."  Appellant  denies  that  he 
went  to  the  stairs  and  looked  down,  watch- 
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lng  for  the  deceased,  as  stated  by  the  wit- 
ness above,  but  admits  that  after  deceased 
came  up  he  kept  his  eyes  on  him.  It  appears 
from  this  record  that  the  appellant  directly 
contradicted  every  witness  In  the  case  on 
some  material  point 

The  witness  Brown,  quoted  above,  says 
that  after  deceased  arrived  In  the  room  and 
unlocked  his  locker  and  hung  up  his  coat, 
that  he  got  something  out  of  the  locker 
which  he  put  in  his  pocket,  and  the  appel- 
lant walked  towards  the  deceased,  saying, 
"Throw  up  your  hands,"  pointing  a  pistol 
at  him,  and,  "If  you  don't,  I  will  kill  you." 
The  appellant  shot,  and  deceased  grabbed  the 
gun,  and  the  appellant  shot  again.  That 
the  deceased  fell  across  the  benches  after 
the  second  shot  Tbat  at  the  command  to 
raise  his  hands,  the  deceased  raised  his 
hands  to  about  his  waist.  That  he  saw  the 
deceased's  hands,  and  there  was  nothing  in 
them. 

The  witness  Simmons,  who  appears  to  have 
been  another  waiter,  tells  substantially  the 
same  story.  He  says  deceased  was  putting 
on  his  Jacket  at  the  locker  when  the  appel- 
lant went  towards  him,  knocking  his  (wit- 
ness') arm  (it  appears  that  the  witness 
was  standing  with  his  hand  up  on  the  wall), 
and  said  to  the  deceased,  "Throw  up  your 
hands,"  and  appellant  shot  That  then  he 
(the  witness  Simmons)  got  out  of  the  way 
by  going  downstairs. 

It  appears  from  the  testimony  of  the  wit- 
ness Johnson  that  he  was  in  the  servants' 
quarters,  talking  to  the  deceased  about  go- 
ing to  work,  when  he  first  saw  the  appel- 
lant and  heard  him  order  the  deceased  to 
throw  up  his  hands.  He  says  the  deceased 
didn't  move,  and,  upon  the  command  to 
throw  up  his  hands,  said  to  the  appellant: 
"What  do  I  want  to  throw  up  my  hands 
for?"  when  the  appellant  fired  the  first 
shot  That  the  deceased  was  standing  up 
against  his  locker,  and  at  the  first  shot 
staggered  towards  the  appellant,  and  at  the 
second  shot  fell  on  the  table,  and  witness 
pulled  him  on  a  bench.  The  deceased  didn't 
fall  clear  to  the  floor,  but  just  staggered  over 
on  the  bench.  He  is  sure  that  deceased  was 
fixing  to  go  to  work,  and  tbat  he  didn't  see 
him  move  towards  the  appellant;  but  that 
he  staggered  toward  the  appellant  after  the 
first  shot 

The  witness  Whlttaker,  who  appears  to 
have  been  another  waiter,  says  that  he 
reached  the  deceased  not  over  two  minutes 
after  the  shooting;  that  the  excitement  still 
continued.  He  says  they  were  "stamped- 
ed." That  when  he  reached  the  deceased 
he  was  hollowing,  "Put  me  out;  I  am  burn- 
ing"; tbat  he  asked  him  (meaning  the  de- 
ceased) bow  be  (meaning  tbe  deceased)  let 
him  (tbe  appellant)  shoot  him,  and  the  de- 
ceased answered  that  he  could  not  do  any- 
thing; be  was  taking  his  money  out — put- 
ting it  in  his  pocket — and  before  he  could 
do  anything  he  was  shot 


The  witness  Banks,  who  Is  a  white  man 
and  appears  to  have  been  the  constable, 
said  when  he  reached  the  deceased  shortly 
after  the  shooting  that  he  could  not  talk 
much.  The  deceased  said  he  was  as  good 
as  a  dead  man,  and  when  witness  leaned 
over  and  asked  him  how  It  happened,  de- 
ceased said  he  was  putting  on  his  jacket 
when  the  appellant  came  up  and  told  him 
to  throw  up  his  hands,  and  shot  This  wit- 
ness says  he  found  a  little  money  In  the 
deceased's  pocket. 

Witness  Chambers,  a  colored  man,  visited 
the  deceased  In  the  hospital  after  the  shoot- 
ing; said  the  deceased  had  no  hope  of 
getting  well  and  insisted  he  couldn't  get 
well,  although  the  witness  encouraged  him. 
At  that  time  deceased  told  the  witness  how 
the  trouble  was,  and  said:  "If  I  am  living 
in  tbe  morning,  you  come  back  and  I  will 
tell  you  more  about  it"  It  seems  that  tbe 
deceased  told  witness  at  that  time  that 
In  changing  some  money  out  of  one  pocket 
into  another,  he  noticed  this  appellant  com* 
lng  up  with  a  pistol,  and  appellant  said, 
"Throw  up  your  hands,  God  damn  you;  I 
am  going  to  kill  you,"  and  was  shot  imme- 
diately. That  he  hollowed  and  told  the 
fellow  not  to  shoot  him,  and  said,  "You  are 
killing  me  for  nothing,"  and  that  appel- 
lant was  in  the  act  of  shooting  the  second 
time,  when  he  jumped  and  grabbed  him,  to 
prevent  him  from  shooting  any  more,  and 
that  he  shot  the  second  time  before  deceas- 
ed could  get  hold  of  him. 

The  appellant  denies  what  these  witnesses 
say;  his  statement  being  that  when  be 
changed  his  coat  Sam  Simmons  was  up  there 
talking,  and  went  up  and  placed  his  hand 
against  the  wall  and  said  to  deceased, 
"Come  on."  And  deceased  said:  "If  you 
are  in  a  hurry,  go  on  downstairs,"  and 
reached  In  his  locker,  and  witness  Simmons 
said,  "Don't  do  that ;  come  on."  And  when 
he  reached  in  the  locker,  appellant  noticed 
his  hands,  and  he  put  his  right  hand  In  bis 
pocket  and  walked  toward  him.  That  he 
took  out  his  gun  and  said:  "Stop,  and  throw 
up  your  hands."  All  the  other  witnesses 
present  deny  this  statement  of  the  appel- 
lant and  he  Is  flatly  contradicted  by  every 
other  witness  to  the  occurrence. 

The  appellant  got  away  from  the  scene 
of  the  trouble  with  great  speed,  was  ar- 
rested within  an  hour  without  his  gun,  and 
makes  no  Intelligent  explanation  of  what 
became  of  it 

The  appellant  makes  many  assignments  of 
error.  Tbe  first  we  shall  notice  is  assign- 
ment No.  5,  In  which  he  contends  that  the 
court  erred  in  refusing  to  permit  the  appel- 
lant to  testify  as  to  what  he  was  Informed 
by  one  Walker  and  Simmons  relative  to  the 
deceased's  conduct  shortly  before  the  time 
of  the  killing.  The  record  does  not  show 
what  the  appellant  wanted  to  state  to  the 
court  and  jury,  but  from  the  statement  of 
counsel  made  at  the  time,  it  was  evidently 
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the  desire  of  the  appellant  to  state  that  be 
had  been  informed  by  the  two  persons  nam- 
ed that  deceased  had  gone  off  and  armed 
himself,  and  that  he  bad  better  be  on  his 
guard.  This  was  admissible,  and  the  court 
should  have  admitted  it;  but  this  error 
was  cured  later,  the  defendant  being  allow- 
ed to  testify  to  those  matters. 

In  another  assignment  the  appellant  com- 
plains of  the  court  for  having  permitted  the 
witness  Whittaker  to  testify  to  certain  state- 
ments having  been  made  to  him  by  the  de- 
ceased in  the  absence  of  the  appellant  The 
record  shows  that  the  deceased  was  lying 
there  where  he  was  shot;  that  he  had  never 
moved;  that  it  was  only  a  few  seconds  after 
the  shooting  and  before  being  moved  from 
the  particular  spot;  that  the  deceased,  from 
this  evidence,  appeared  to  realize  that  he 
was  mortally  wounded.  We  think  this  tes- 
timony was  entitled  to  go  to  the  jury.  The 
Attorney  General  contends  that  the  appel- 
lant waived  his  right  to  urge  this  exception 
because  he  later  cross-examined  on  this  prop- 
osition, and  thereby  re-introduced  the  same. 
We  do  not  agree  with  this  contention.  The 
appellant  had  the  right  to  cross-examine 
the  witness  on  any  material  point,  and  bring 
out  whatever  he 'could  for  the  benefit  of  his 
case,  without  waiving  his  exception.  We  do 
not  think  that  the  exception  is  well  taken, 
however. 

In  assignment  No.  7,  the  plaintiff  in  error 
complains  of  the  court  in  permitting  the  wit- 
ness Banks  to  testify  as  to  certain  conversa- 
tions and  declarations  of  the  deceased  after 
the  shooting,  in  the  absence  of  the  appel- 
lant, on  the  theory  that  they  were  dying 
declarations.  Appellant  contended  no  prop- 
er foundation  had  been  laid.  In  the  case 
of  Hawkins  v.  U.  S.,  3  Okl.  Cr.  651,  108 
Pac.  561,  this  court  said:  "On  a  trial  for 
murder  the  declaration  made  by  deceased, 
clearly  without  premeditation  or  design,  not 
more  than  half  a  minute  after  the  shooting, 
on  the  8 pot  where  the  shooting  occurred, 
and  which  declaration  tended  to  explain  the 
main  fact,  viz.,  the  circumstances  of  the 
shooting,  it  is  a  part  of  the  res  gestae,  and 
is  admissible."  The  record  shows  that  the 
deceased  had  said,  "I  am  a  dead  man;  I 
am  not  going  to  lie  to  you  any  more  about 
it,"  and  then  he  told  of  the  trouble.  Rec- 
ord, page  88.  In  the  case  of  Hawkins  v. 
U.  S.,  cited  supra,  this  court  held  that  proof 
that  the  deceased  was  shot  one  afternoon 
and  died  about  8:30  or  9  o'clock  the  fol- 
lowing morning,  that  bis  wound  was  in- 
tensely painful  and  necessarily  fatal,  and 
that  he  said  that  he  was  going  to  die — shows 
the  conviction  in  the  deceased's  mind  that 
death  was  impending,  and  is  sufficient  pred- 
icate for  the  admission  of  his  dying  declara- 
tion. The  record  in  this  case  seems  to  be 
as  strong,  if  not  stronger,  than  the  one  in 
the  case  of  Hawkins  v.  U.  S.  We  therefore 
conclude  that  the  testimony  of  the  witness 
Banks  was  properly  admitted. 


The  complaint  of  the  appellant  against 
the  court  for  permitting  the  testimony  of 
John  Chambers  is  wholly  without  merit,  as 
it  clearly  appears  from  the  record  that  the 
deceased  at  that  time  realized  his  hopeless 
condition,  and  that  he  died  in  a  few  hours 
after  Chambers  talked  to  him. 

The  other  errors  assigned  by  counsel  in 
their  petition  and  urged  In  their  brief  in- 
volves the  instructions  of  the  trial  court. 
No  man  could  read  this  record  without  be- 
ing overwhelmed  with  the  idea  that  this 
appellant  is  guilty  of  murder,  and,  so  far 
as  the  evidence  is  concerned,  there  are  no 
material  errors  prejudicial  to  the  rights  of 
the  appellant  in  admitting  or  rejecting  it. 
We  think  each  instruction  given  Is  subject 
to  criticism.  The  principal  objections  to 
them,  however,  are  not  such  as  are  prejudi- 
cial to  the  interests  of  the  appellant  It  ap- 
pears that  these  instructions  were  given 
under  the  idea  that  this  offense  was  to  be 
tried  under  the  laws  of  Arkansas  in  force 
in  that  portion  of  the  state  of  Oklahoma 
formerly  known  as  Indian  Territory  (prior 
to  statehood),  a  portion  of  which  comprises 
Pittsburg  county.  There  is  no  excuse  for 
the  county  attorney  and  the  trial  court  mak- 
ing this  mistake,  but  we  cannot  see  that  It 
was  harmful  to  the  appellant,  however. 
Murder  and  manslaughter,  under  our  stat- 
ute, are  easily  and  clearly  defined,  and  all 
the  propositions  raised  in  this  case  should 
have  been  covered  by  clear  and  explicit 
instructions.  The  trial  judge  is  not  expect- 
ed to  write  a  treatise  on  the  law  of  murder 
and  manslaughter  in  giving  instructions  to 
a  jury.  The  instructions  should  be  concise, 
and  so  clear  that  the  average  layman  could 
understand  them. 

Counsel  for  the  appellant  urges  error  in 
the  manslaughter  instruction  and  insists  bis 
case  should  be  reversed  on  that  ground.  If 
there  was  any  manslaughter  in  this  case, 
we  would  be  Inclined  to  agree  with  this  con- 
tention; but  under  the  proof  in  this  record 
the  appellant  was  properly  convicted  of  mur- 
der, and  the  fact  that  an  erroneous  man- 
slaughter instruction  was  given  could  work 
no  injury  to  the  appellant,  and  whatever 
error  there  was  in  the  same,  if  any,  was 
harmless. 

The  Attorney  General  suggests  in  bis  brief 
that  "this  being  a  case  of  homicide,  with 
self-defense  interposed  as  justification,  no 
reasonable  excuse  is  apparent  why  the  stere- 
otyped instructions  of  carefully  considered 
cases  in  the  jurisdiction  of  this  or  that  of 
other  states  having  the  same  law  were  not 
followed.  People  v.  Hecker,  109  Cal.  451, 
42  Pac.  307,  30  L.  R.  A.  403,  and  many  other 
cases  furnish  a  complete  supply  suitable  for 
all  contingencies.  This  is  too  dangerous  a 
matter  for  experimentation,  when  the  ap- 
proved course  is  so  plain,  and  the  failure, 
so  far  as  the  record  shows,  of  the  prosecut- 
ing officer  in  preparing  and  furnishing  the 
forms  of  the  Hecker  Case,  or  one  of  similar 
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importance  and  distinction,  should  not  pass 
without  comment"  We  hope  that  the  trial 
courts  and  prosecuting  officers  will  see  to  It 
in- the  future  that  their  proceedings  are  not 
subject  to  criticisms  of  this  kind.  People 
must  be  tried  according  to  law.  This  court 
is  not  here  to  excuse  errors,  but  to  correct 
them,  and,  if  there  was  any  proof  in  this 
record  tending  to  sustain  the  contentions 
of  the  appellant,  this  case  would  have  to  be 
reversed. 

Upon  a  careful  consideration  of  the  entire 
record,  we  feel  constrained  to  say  that  what- 
ever errors  there  are  work  no  injustice  upon 
this  appellant,  and,  under  the  doctrine  of 
harmless  error  heretofore  announced  by 
this  court,  the  judgment  of  the  lower  court 
is  affirmed. 


FURMAN,  P.  J.,  and  DOYLE,  Jn  concur. 


COLBERT  v.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.  Dec 
21,  1910.) 

(Syllabus  by  the  Court.) 

L  Criminal  Law  (|  1163*)  —  Appeal  —  Re- 
view— Challenge  of  Jubob  fob  Cause. 
Where  there  is  nothing  in  the  record  to 
show  that  an  incompetent,  disqualified,  or  oth- 
erwise objectionable  juror  was  forced  upon  the 
defendant,  this  court  will  not  consider  assign- 
ments of  error  based  upon  the  rulings  of  the 
court  upon  a  challenge  for  cause. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  §  1163.*] 

2.  Cbiminal  Law  (|  457*)— Evidence— Opin- 
ion Evidence— Intoxication. 

Whether  the  defendant,  at  the  time  the 
crime  was  committed,  was,  from  his  drunken 
condition,  unable  to  walk  or  get  out  of  bed  is  a 
conclusion  to  be  drawn  by  the  jury  from  all  the 
evidence  before  them,  and  not  a  matter  of  in- 
dividual opinion  or  belief  of  the  witnesses. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1046;  Dec  Dig.  §  457.*] 

8.  Cbiminal  Law  ($S  628,  1148*)— Appeal- 
Review— Discretion  of  Court—  Indorsing 
Additional  Witnesses  on  Indictment. 
Where  the  court  or  judge  permits  the  pros- 
ecuting attorney  to  indorse  the  names  of  addi- 
tional witnesses  for  the  prosecution  on  the  in- 
dictment or  information  at  the  trial  of  the 
cause,  it  will  not  be  held  to  be  reversible  er- 
ror by  the  Criminal  Court  of  Appeals,  unless 
it  clearly  appears  that  it  was  prejudicial  to  the 
substantial  rights  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1410;   Dec  Dig.  ||  628, 


4.  Criminal  Law  (§  628*)  —  Tbial  —  Objec- 
tion to  Testimony— Time  fob  Objection. 
An  objection  to  the  testimony  of  a  witness 
because  his  name  is  not  indorsed  on  the  Indict- 
ment comes  too  late  after  the  witness  has  been 
sworn  and  examined  at  length. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §  1419;  Dec  Dig.  §  628.*] 


5.  Criminal  Law  ft  1172*)  —  Appeal  —  Re- 
view—Erroneous Instruction. 

Where  a  verdict  is  clearly  sustained  by  the 
evidence,  a  new  trial  will  not  be  granted  for 
slight  inaccuracies  in  the  instructions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  3166;  Dec  Dig.  1 1172.*] 

(Additional  Byllabue  by  Editorial  Staff.) 

6.  Criminal  Law  (|  629*)— Right  o»  Ac- 
cused to  List  of  Witnesses. 

Bill  of  Rights,  i  20.  provides  that  in  capi- 
tal cases  at  least  two  days  before  the  case  is 
called  for  trial,  accused  shall  be  furnished  with 
a  list  of  the  witnesses  to  be  called  in  chief, 
to  prove  the  allegations  of  the  indictment 
Held,  that  such  right  being  given  in  capital 
cases  only  does  not  obtain  in  a  prosecution  for 
robbery. 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  I  629.*] 

7.  Criminal  Law  ($  796*)— Instructions— 
Punishment. 

In  view  of  Wilson's  Rev.  &  Ann.  St  1903. 
I  2217,  prescribing  the  single  punishment  of 
imprisonment  for  life  for  conjoint  robbery, 
there  is  nothing  for  the  jury  to  determine  in  a 
prosecution  therefor  except  the  guilt  or  inno- 
cence of  accused,  and  a  charge  that  if  accused 
was  convicted  the  punishment  would  be  life  im- 
prisonment was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1928;  Dec  Dig.  I  796.*] 

8.  Criminal  Law  (§  789*)— Instbuctioks. 

In  a  prosecution  for  robbery,  a  charge  that 
if  the  jury  had  a  reasonable  doubt  under  the 
evidence  as  to  whether  accused  was  at  some 
other  place  when  the  offense  was  committed, 
they  should  give  him  the  benefit  of  the  doubt, 
ana  if  the  evidence  left  in  the  minds  of  the 
jury  such  a  doubt  that,  if  taken  by  itself, 
they  could  not  find  for  or  against  the  alibi, 
they  were  bound  to  carry  such  doubt  into  tbe 
case  of  the  prosecution  and  to  array  it  there 
as  an  element  of  a  reasonable  doubt  beyood 
which  the  prosecution  must  establish  guilt, 
though  not  in  the  best  form,  fairly  stated  tbe 
law. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  SS  1846-1849,  1904-1922;  Dec  Dig. 
I  789.*] 

Appeal  from  District  Court,  Pittsburg 
County;  Preslle  R.  Cole,  Judge. 

Bill  Colbert  was  convicted  of  conjoint  rob- 
bery, and  he  appeals.  Affirmed. 

Plaintiff  In  error  was  at  the  October,  1908, 
term  of  the  district  court  of.  Pittsburg  coun- 
ty jointly  indicted  with  John  Jolly  and  Claud 
Colbert  for  the  crime  of  conjoint  robbery. 
Upon  arraignment  he  entered  a  plea  of  not 
guilty  and  demanded  a  severance,  which  was 
granted.  The  facts  as  disclosed  by  the  evi- 
dence are  substantially  as  follows: 

John  White  was  assaulted,  bound,  and 
gagged,  and  then  robbed,  at  his  home  in 
Alderson,  about  the  hour  of  9  o'clock  In  tbe 
evening  of  January  12,  1908.  White  testi- 
fied that  he  was  65  years  of  age,  a  widower, 
worked  on  the  section,  and  lived  alone  in  bis 
home  at  Alderson ;  that  on  tbe  night  of  the 
robbery  he  was  at  home  In  bed  sick  when 
some  one  knocked  at  the  door.  He  asked, 
"Who  is  there?"  the  answer  was,  "It  Is  Bill 
Colbert" ;  that  he  arose  and  opened  the  door ; 
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that  BUI  Colbert  and  another  man  each  hold- 
ing pistols  in  their  hands  rushed  in,  and  Col- 
bert hit  him  on  the  head  with  a  pistol,  knock- 
ing him  back  on  the  floor;  that  they  both 
then  beat  him  with  their  pistols,  took  what 
money  he  had,  and  then  threw  him  on  the 
bed  and  tied  his  hands  and  feet;  that  the 
man  with  Colbert  then  picked  np  a  stick  of 
wood,  and  with  a  hatchet  drove  it  into  his 
month,  knocking  out  several  of  his  teeth. 
About  the  time  they  left,  a  neighbor  called 
and  found.  White  unconscious.  He  cut  him 
loose  and  took  the  gag  from  his  mouth.  The 
defendant  and  his  codefendant  Jolly  were 
arrested  the  next  morning.  Jolly  was  taken 
to  White's  house,  and  there  Identified  by 
White  as  the  man  who,  with  Bill  Colbert, 
robbed  him.  A  part  of  White's  money  was 
then  and  there  found  concealed  In  Jolly's 
shirt,  and  Identified  by  White.  He  testified 
that  he  had  never  seen  Jolly  before,  but  that 
he  knew  Bill  Colbert  for  three  or  four 
months ;  that  Colbert  called  at  his  place  near- 
ly every  day ;  that  on  the  morning  before  the 
robbery  Colbert  called  and  asked  for  and 
received  change  for  a  $10  bill  from  him. 

The  defense  Interposed  was  an  alibi;  in 
support  of  which  was  offered  the  testimony 
of  Colbert's  wife,  daughter,  and  two  sons- 
in-law.  These  witnesses  in  substance  testi- 
fied that  BUI  Colbert  and  John  Jolly  were 
at  Colbert's  home  in  Alderson  on  the  eve- 
ning of  the  robbery ;  that  Jolly  left  about  7 
o'clock;  that  BUI  Colbert  was  drunk  and 
went  to  bed,  and  remained  there  until  morn- 
ing. 

The  judgment  and  sentence  was  entered  on 
the  21st  day  of  December,  1908.  From  which 
judgment  an  appeal  was  perfected  by  filing  in 
this  court  on  March  15,  1909,  petition  In  er- 
ror with  case-made  attached,  and  proof  of 
service  of  notices  of  appeal. 

J.  C.  Harley  and  Matthews  &  Rosenwlnkel, 
for  plaintiff  in  error.  Chas.  West,  Atty. 
Gem,  and  Smith  O.  Matson,  Asst  Atty.  Gen., 
for  the  State. 

DOYLE,  J.  (after  stating  the  facts  as 
above).  The  petition  sets  forth  87  assign- 
ments of  error,  less  than  one-half  of  which 
are  argued  in  the  brief. 

The  first  assignment  is:  "That  the  court 
erred  in  overruling  the  defendant's  chaUenge 
for  cause  to  the  Juror  Grace."  The  voir  dire 
examination  of  the  Juror  John  Grace  is  the 
only  part  of  the  proceedings  had  In  connec- 
tion with  the  selection  of  the  Jury  to  try  the 
case  that  is  contained  in  the  case-made.  It 
Is  not  shown  that  the  defendant  exercised  or 
exhausted  his  peremptory  challenges.  The 
record  proper  shows  that  said  Grace  was  not 
a  member  of  the  trial  Jury.  There  Is  nothing 
in  the  record  to  show  that  an  incompetent, 
disqualified,  or  otherwise  objectionable  juror 
was  forced  upon  the  defendant.  "The  law 
nowhere  says  that  he  cannot  and  shall  not 
use  his  peremptory  challenges  on  a  dis- 
qualified or1  Incompetent  juror,  on  the  con- 


trary, he  may  do  so,  or  not,  Just  as  he  sees 
fit  If  he  does  so,  he  has  excluded  the  juror, 
and  his  objection  Is  pf  no  avaU.  If  he  does 
not,  then  he  waives  his  objection  and  cannot 
complain,  unless  he  has  shown  the  exercise 
of  aU  his  peremptory  challenges,  and  that 
he  has  had  an  objectionable  Juror  put  upon 
him,  whom  he  could  not  get  rid  of."  Turner 
v.  State,  4  OkL  Cr.  185,  111  Pac  997. 

The  second  is  based  on  an  alleged  improper 
statement  of  counsel  for  the  state  in  his 
opening  statement  No  argument  Is  made, 
and  no  authorities  are  cited  in  the  brief  in 
support  of  this  assignment  Hence,  under 
the  rules  of  this  court  it  wUl  be  deemed 
waived  and  abandoned. 

The  assignments  of  error  from  the  third  to 
the  eighteenth,  Inclusive,  are  based  upon  rul- 
ings of  the  court  on  the  admission  and  rejec- 
tion of  testimony. 

We  have  carefully  examined  the  record, 
and  it  is  our  conclusion  that  these  assign- 
ments, with  one  possible  exception  are  with- 
out merit  To  Illustrate,  It  is  aUeged:  "That 
the  court  erred  In  refusing  to  permit  witness 
Carry  Brown  to  testify  as  to  whether,  Judg- 
ing from  the  drunken  condition  of  defend- 
ant on  the  night  he  is  charged  with  robbing 
prosecuting  witness,  this  witness  believed 
he  was  able  to  walk  or  get  out  of  bed,  at  the 
time  she  went  to  bed,  which  was  about  the 
time  the  robbery  is  aUeged  to  have  been  com- 
mitted" The  witness  testifying  stated  that 
she  was  the  daughter  of  the  defendant,  and 
was  at  his  home  on  the  night  In  question 
with  her  husband;  that  defendant  came 
borne  that  evening  about  sundown;  that 
John  Jolly  was  with  him;  that  defendant 
was  drunk  and  soon  went  to  bed,  and  that 
witness  went  to  bed  about  9  o'clock.  Wit- 
ness was  then  asked:  "Q.  At  the  time  you 
went  to  bed  judging  from  the  condition  of 
your  father — you  have  already  testified  he 
was  drunk — but  from  his  drunken  condition 
do  you  believe  that  he  was  able  to  walk  or 
get  out  of  bed  at  the  time  you  went  to  bed?" 
The  question  called  for  an  opinion  which  was 
clearly  Inadmissible.  It  Is  a  well-known 
general  rule  that  witnesses  are  not  to  give 
their  Individual  opinions,  or  state  their  con- 
clusions, when  the  jury  are  equally  com- 
petent as  to  such  matter  to  form  the  opinion 
or  deduce  the  conclusion  sought  from  the 
facts.  The  question  asked  went  to  the  merits 
of  the  whole  .case.  There  Is  no  appreciable 
difference  between  the  opinion  asked  for,  and 
a  request  for  the  witness'  opinion  as  to 
whether  the  alibi  was  proved.  The  court 
properly  sustained  the  objection.  The  only 
serious  proposition  is  presented  by  the  as- 
signment: "That  the  court  erred  in  overrul- 
ing the  objection  of  the  defendant  to  allowing 
witness  Chaney  Haynes  to  testify  for  the 
state,  for  the  reason  that  said  witness'  name 
was  not  Indorsed  on  the  indictment  at  any 
time  prior  to  the  commencement  of  the  trial, 
and  had  not  yet  been  Indorsed  on  the  in- 
dictment, or  notice  given  to  defendant  that 
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said  witness  would  be  used  until  said  witness 
was  called  upon  the  witness  stand  to  testify, 
and  because  no  list  of  witnesses  containing 
the  name  of  this  witness  was  served  upon  de- 
fendant. To  which  the  defendant  In  open 
court  excepted,  together  with  a  statement 
of  the  court  in  the  presence  of  the  jury." 

One  Chaney  Haynes  was  called  as  a  wit- 
ness for  the  prosecution,  and  after  answer- 
ing several  questions  counsel  for  the  de- 
fendant objected  to  the  witness  further  tes- 
tifying "because  bis  name  was  not  includ- 
ed In  the  list  of  witnesses  served  on  us." 
The  prosecuting  attorney  stated  that :  "This 
morning  and  since  this  trial  began  I  learned 
that  this  paTty  is  a  witness  in  this  case." 
Whereupon  the  court  overruled  the  objection. 
The  examination  of  the  witness  was  resumed. 
Whereupon  the  following  objection  was 
made:  "The  defendant  objects  to  that  ques- 
tion or  any  other  questions  being  asked  this 
witness  for  the  reason  that  the  name  of  this 
witness  Is  not  indorsed  at  this  time,  and  has 
not  been  up  to  this  time  indorsed  on  the  In- 
dictment as  a  witness  in  this  case,  and  for 
the  further  reason  that  the  name  of  this  wit- 
ness together  with  others  have  never  been 
served  upon  the  defendant  as  is  by  law  re- 
quired." The  Court:  "No  list  of  witnesses 
served  on  the  defendant  Mr.  Dean?"  Mr. 
Dean:  "That  is  only  in  capital  cases."  The 
Court:  "Objection  overruled.  Exception  al- 
lowed." The  record  discloses  that  the  court 
later  made  the  following  order:  "Make  a 
nunc  pro  tunc  order  allowing  the  indorse- 
ment of  Chaney  Haynes'  name  on  the  back 
of  the  indictment." 

Section  20  of  the  Bill  of  Rights  provides: 
"Sec.  20.  In  all  criminal  prosecutions  the  ac- 
cused shall  have  the  right  to  a  speedy  and 
public  trial  by  an  impartial  jury  of  the 
county  in  which  the  crime  shall  have  been 
committed;  provided,  that  the  venue  may 
be  changed  to  some  other  county  of  the 
state,  on  the  application  of  the  accused,  in 
such  manner  as  may  be  prescribed  by  law. 
He  shall  be  informed  of  the  nature  and  cause 
of  the  accusation  against  him  and  have 
a  copy  thereof,  and  be  confronted  with  the 
witnesses  against  him,  and  have  compulsory 
process  for  obtaining  witnesses  in  his  behalf. 
He  shall  have  the  right  to  be  heard  by  him- 
self and  counsel;  and  In  capital  cases,  at 
least  two  days  before  the  case  is  called  for 
trial,  he  shall  be  furnished  with  a  list  of 
the  witnesses  that  will  be  called  in  chief,  to 
prove  the  allegations  of  the  indictment  or  in- 
formation, together  with  their  post  office  ad- 
dresses." 

Under  the  constitutional  provision  the  re- 
quirement is  that  in  capital  cases  only,  a 
list  of  the  witnesses  to  be  called  In  chief, 
together  with  their  post  office  addresses,  shall 
be  served  at  least  two  days  before  trial  on 
the  defendant  In  all  other  cases  the  only 
notice  required  is  that  given  by  the  list  of 
names  indorsed  upon  the  defendant's  copy  of 
the  indictment,  except  that  should  the  court 


or  judge  direct  the  names  of  additional  wit- 
nesses to  be  indorsed  on  the  indictment,  a 
further  order  shall  be  made  requiring  such 
names  to  be  furnished  to  the  defendant  or 
his  counsel,  as  required  by  statute. 

Section  6691,  Snyder's  Comp.  Laws  1909, 
provides:  "When  an  indictment  is  found, 
the  names  of  the  witnesses  examined  be- 
fore the  grand  jury  must  be  indorsed  thereon 
before  the  same  is  presented  to  the  court,  but 
a  failure  to  so  indorse  the  said  names  shall 
not  be  sufficient  reason  for  setting  aside  the 
indictment  if  the  county  attorney  or  prose- 
cuting officer  will  within  a  reasonable  time, 
to  be  fixed  by  the  court,  Indorse  the  names  of 
the  witnesses  for  the  prosecution  on  the  in- 
dictment The  court  or  judge  may,  at  any 
time,  direct  the  names  of  additional  wit- 
nesses for  the  prosecution  to  be  indorsed  on 
the  indictment  and  shall  order  that  such 
names  be  furnished  to  the  defendant  or  his 
counsel." 

The  manifest  object  of  these  requirements 
Is  to  inform  the  defendant  upon  whose  testi- 
mony the  indictment  has  been  found,  and 
upon  whose  testimony  the  state  in  chief  re- 
lies to  secure  a  conviction,  so  that  he 
may  know  what  evidence  he  may  reasonably 
expect  to  be  offered  against  him,  this  in 
order  that  he  may  prepare  to  make  his  de- 
fense. Permitting  the  prosecution  to  indorse 
the  names  of  additional  witnesses  upon  the 
indictment,  "Is  a  matter  resting  entirely 
within  the  sound  discretion  of  the  trial  court, 
and,  unless  It  clearly  appears  that  It  was 
an  abuse  of  discretion,  and  that  it  was  prej- 
udicial to  the  substantial  rights  of  the  de- 
fendant we  cannot  say  that  It  is  reversible 
error."  Hyde  v.  Territory  of  Oklahoma,  8 
Okl.  69,  56  Pac.  851.  When  the  names  of 
additional  witnesses  are  to  be  indorsed  the 
proper  practice  is  to  serve  a  written  notice 
containing  such  names,  upon  the  defendant 
or  his  counsel.  Vance  v.  State,  8  OkL  Cr. 
208,  105  Pac  307. 

It  appears  from  the  record  In  this  case 
that  the  objection  to  the  testimony  of  the 
witness  Haynes  was  not  seasonably  made. 
When  the  objection  was  interposed,  the 
prosecuting  attorney  stated,  that  he  had  only 
learned  since  the  trial  begun,  that  Haynes 
was  a  material  witness.  The  testimony  of 
this  witness  was  merely  cumulative,  and 
there  was  no  claim  either  in  support  of  the 
objection  or  on  the  motion  for  a  new  trial 
that  the  defendant  was  misled  or  surprised 
by  reason  of  this  testimony.  As  we  view 
the  record  it  shows  a  substantial  compliance 
with  the  requirements  of  the  statute.  Our 
conclusion  is  that  the  ruling  of  the  court  was 
not  prejudicial  to  the  substantial  rights  of 
the  defendant 

The  remaining  assignments  relate  to  in- 
structions requested  and  refused  and  the  in- 
structions given.  The  court  fully  Instructed 
the  jury,  and  we  deem  it  unnecessary  to  in- 
cumber this  opinion  with  the  instructions. 
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lere  were  five  Instructions  requested  by 
unsel  for  defendant,  and  the  only  one  not 
vered  by  the  instructions  given  was: 
bat,  if  this  defendant  Colbert  is  convicted 
i  punishment  will  be  life  imprisonment" 
ie  court  instructed  that:  "The  question 
the  time  that  the  defendant  Is  to  be  Im- 
Isoned  in  the  event  of  his  conviction, 
suld  not  influence  or  affect  the  jury  one 
y  or  the  other  in  arriving  at  a  verdict,  as 
it  is  a  matter  that  does  not  concern  a 
•y  under  the  law  and  the  evidence  in  this 
fe." 

Section  2217,  Wilson's  Rev.  &  Ann.  St. 
)3,  provided:  "Whenever  two  or  more 
•sons  conjointly  commit  a  robbery,  or 
ere  the  whole  number  of  persons  con- 
Qtly  commit  a  robbery,  the  persons  pres- 
:  and  aiding  such  robbery  amount  to 
>  or  more,  each  and  either  of  such  per- 
is is  punishable  by  imprisonment  for 
s."  Under  this  provision  in  force  when 
s  case  was  tried  the  law  fixed  but  the  one 
llshment,  there  was  nothing  for  the  jury 
determine,  except  the  guilt  or  Innocence 
the  accused,  and  the  court  properly  re- 
ed the  instruction  requested. 
Counsel  for  defendant  insist  that  the  court 
ed  in  the  instruction  given  in  reference 
the  defense  made  of  an  alibi.  While  we 
■  not  prepared  to  approve  the  form  of  the 
truction,  yet  we  believe,  that  it  fairly 
ted  the  law.  The  court  said:  "If  in  view 
all  the  evidence  the  Jury  has  a  reasonable 
ibt  as  to  whether  the  defendant  was  at 
ie  other  place  when  the  offense  was  com- 
tted,  they  should  give  the  defendant  the 
lefit  of  the  doubt ;  and  if  It  leaves  in  the 
ids  of  the  jury  such  a  doubt  or  uncer- 
aty  that  if  taken  by  itself  they  cannot 
1  for  or  against  the  alibi,  they  are  bound 
carry  such  a  doubt  into  the  case  of  the 
isecution  and  to  array  it  there  as  an  ele- 
nt  of  a  reasonable  doubt  beyond  which  the 
isecution  must  establish  guilt."  The  jury 
s  by  this  instruction  directed  that  if  the 
fence  of  an  alibi  raised  a  reasonable  doubt 
their  minds  as  to  the  defendant's  guilt; 
:y  should  acquit  him.  Neither  does  it  ap- 
ir  that  the  jury  were  instructed  upon  the 
lght  of  the  evidence.  In  view  of  the  clear 
I  convincing  character  of  the  evidence  of- 
ed  on  the  part  of  the  prosecution  there  can 
no  doubt  as  to  the  guilt  of  the  defendant 
this  case. 

rrom  a  consideration  of  all  the  asslgn- 
nts  of  error,  and  from  a  careful  examlna- 
q  of  the  record,  we  are  convinced  that  the 
endant  has  had  a  fair  and  impartial  trial, 
1  that  no  error  prejudicial  to  his  sub- 
ntial  rights  is  shown  by  the  record, 
the  judgment  of  the  district  court  of 
tsburg  county  is  therefore  affirmed. 

rCRMAN,  P.  J.,  and  RICHARDSON,  J., 
icur. 


COLBERT  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Dec. 
20,  1910.) 

(Byllalut  by  the  Court.) 
Criminal  Law  (§  796*)— Instructions— Term 

of  Imprisonment. 

Where  an  instruction  given  only  states 
the  maximum  term  of  imprisonment  and  omits 
to  state  the  minimum  or  alternative  punish- 
ment that  may  be  imposed,  held,  that  the 
judgment  and  conviction  must  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §g  1928-1932;  Dec.  Dig.  g 
796.*] 

Appeal  from  District  Court,  Atoka  County ; 
A.  T.  West,  Judge. 

Bill  Colbert  was  convicted  for  the  crime 
of  larceny,  and  he  appeals.  Reversed. 

J.  H.  Wilklns,  for  plaintiff  In  error. 

DOYLE,  J.  Plaintiff  in  error  was  indict- 
ed, tried,  and  convicted  of  the  crime  of  lar- 
ceny. The  jury  assessed  the  punishment 
at ,  two  years'  imprisonment  in  the  state 
penitentiary.  The  judgment  and  sentence 
was  entered  on  December  7, 1908.  An  appeal 
was  taken  by  filing  in  this  court  on  April 
15,  1909,  a  petition  in  error  with  case-made 
attached.  The  offense  is  alleged  to  have 
been  committed  before  statehood,  and  the  in- 
dictment is  based  upon  the  act  of  Congress 
approved  February  2,  1903,  which  provided: 
"That  any  person,  whether  an  Indian  or 
otherwise,  who  shall  hereafter  be  convicted 
In  the  Indian  Territory  of  stealing  any  horse, 
mare,  gelding,  filly,  foal,  mule,  ass,  or  jenny, 
or  of  stealing,  or  marking,  killing,  or  wound- 
ing with  intent  to  steal,  any  kind  of  cattle, 
pigs,  hogs,  sheep,  or  goats,  shall  be  punished 
by  a  fine  of  not  more  than  one  thousand 
dollars,  or  by  imprisonment  for  not  more 
than  fifteen  years,  or  by  both  such  fine  and 
Imprisonment,  at  the  discretion  of  the  court" 
Act  Feb.  2,  1903,  c.  350,  32  Stat  792. 

It  is  only  necessary  to  notice  the  assign- 
ment which  alleges  that  the  court  erred  in 
instructing  the  Jury  that  "In  the  event  you 
find  the  defendant  guilty,  then  you  will 
assess  his  punishment  which  is  not  over 
fifteen  years  in  the  state  penitentiary."  We 
are  of  opinion  that  the  judgment  must  be 
reversed  because  of  error  of  the  court  in 
failing  to  Instruct  as  to  the  minimum  and 
the  alternative  punishment  prescribed  by 
said  act  of  Congress. 

It  appears  that  the  plaintiff  in  error  in 
this  case  is  the  Identical  party  who  was 
convicted  and  sentenced  to  life  imprisonmeut 
in  the  district  court  of  Pittsburg  county  for 
the  crime  of  conjoint  robbery;  which  judg- 
ment and  sentence  was  on  appeal  affirmed 
at  this  term. 

Judgment  reversed. 

FURMAN,  P.  J.,  and  RICHARDSON,  i„ 
concur. 
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PETERSON  et  ax.  t.  PANTHEON  LUMBER 
CO. 

(Supreme  Court  of  Washington.  Feb.  10, 1911.) 

L  Pleading  ($  52*) — Complaint— Separate 
Statement  or  Several  Causes  of  Action 
—Reference  to  Attached  Statement. 
Where  three  causes  of  action,  one  for  rent, 
one  for  the  purchase  price  of  logs,  and  the  last 
for  goods  furnished  and  services  rendered,  are 
joined  in  one  complaint,  and  each  refers  to  an 
attached  Statement  arranged  in  chronological 
order,  the  items  not  being  grouped  with  regard 
to  the  causes  of  action,  there  is  a  sufficiently 
separate  statement  of  the  three  causes  of  action, 
where  reference  to  the  account  will  show  what 
items  belong  to  the  several  causes  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  f  113;  Dec.  Dig.  5  62.*] 

2.  Pleading  (§§  193,  367*) — Complaint— Sep- 
abate  Statement  or  Several  Causes  or 
Action— Demurrer. 

That  a  complaint  containing  several  causes 
of  action  does  not  separately  state  them  is  not 
ground  for  demurrer,  a  motion  to  make  more 
definite  and  certain  being  the  proper  remedy. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent^Dig^jj  428-443.  1173-1193;   Dec.  Dig. 

8.  Pleading  (f  193*) — Complaint— Jurisdic- 
tion. 

Where  a  complaint  in  an  action  against 
a  corporation  alleged  that  it  whs  a  domestic 
corporation  and  was  engaged  in  the  manufac- 
ture of  lumber  within  the  state,  but  failed  to 
allege  that  the  corporation  maintained  an  office 
in  the  county  where  the  suit  was  begun,  or  that 
any  person  upon  whom  process  against  it  could 
be  served  resided  there,  a  want  of  jurisdiction 
that  may  be  taken  advantage  of  by  demurrer 
does  not  appear  upon  its  face  despite  Bellinger's 
Ann.  Codes  &  St  §  4854  (Pierce's  Code,  f 
310)  providing  that  an  action  against  a  corpo- 
ration may  be  instituted  in  any  county  in  which, 
it  maintains  an  office  or  in  which  any  person 
upon  whom  process  against  it  may  be  served 
resides. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  »  428-443 ;  Dec.  Dig.  §  198.*] 

4.  Pleading  (8  193*)— Dkmtjbbeb— Gbounds 
—Necessity  for  Appearance  or  Face  or 
Complaint. 

Where  a  complaint  in  an  action  in  a  court 

of  general  jurisdiction  does  not  affirmatively 

show  want  of  jurisdiction,  that  question  cannot 

be  raised  by  demurrer. 
[Ed.  Note.— For  other  cases,  see  Pleading, 

Cent.  Dig.  H  428-443;  Dec.  Dig.  §  193.*] 

6.  Landlord  and  Tenant  (j  227*)— Action 

fob  Rent— Statute.  • 

Under  the  direct  provisions  of  Rem.  &  Bal. 
Code,  8  157,  subd.  3,  an  action  for  rent  not 
being,  barred  until  six  years  after  its  accrual,  an 
action  for  rent  which  accrued  four  years  pre- 
viously is  not  barred. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec  Dig.  §  227.*] 

6.  Pleading  (}  204*)  —  Demurrer  —  Several 
Causes  or  Action— General  Demurrer. 
Where  a  complaint  states  several  causes  of 
action,  a  demurrer  on  the  ground,  that  the  ac- 
tion was  not  begun  within  the  time  limited  by 
law  which  is  directed  to  the  whole  complaint, 
will  be  overruled  if  the  complaint  states  any 
good  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §8  486-490 ;  Dec.  Dig.  8  204.*] 


Department  L  Appeal  from  Superior 
Court,  Stevens  County;  D.  H.  Carey,  Judge. 

Action  by  Olaus  Peterson  and  wife  "against 
the  Pantheon  Lumber  Company.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Slater  &  Allen,  for  appellant  Jesseph  & 
Grinstead,  for  respondents. 

PARKER,  J.  This  appeal  involves  only 
the  alleged  error  of  the  superior  court  in 
overruling  the  demurrer  to  the  complaint 
The  facts  relied  upon  by  the  plaintiffs  are 
set  forth  separately  in  the  body  of  their 
complaint  as  three  causes  of  action.  The 
first  is  for  rent  alleged  to  be  due  upon  cer- 
tain real  property  leased  by  the  plaintiffs 
to  the  defendant;  the  second  Is  for  money 
alleged  to  be  due  as  the  purchase  price  of 
saw  logs  sold  by  the  plaintiffs  to  the  de- 
fendant ;  and  the  third  is  for  money  alleged 
to  be  due  on  account  of  meat  furnished  and 
services  rendered  by  the  plaintiffs  to  the 
defendant  at  its  instance  and  request  At- 
tached to  the  complaint  and  made  part  there- 
of is  a  statement  of  the  items  sued  upon,  in 
chronological  order.  The  defendant  demur- 
red to  the  complaint  upon  the  grounds:  "(1) 
That  several  causes  of  action  have  been  im- 
properly united.  •  •  *  (3)  That  the  court 
has  not  jurisdiction  of  the  person  of  the 
defendant  or  of  the  subject-matter  of  the  ac- 
tion. (4)  That  the  action  has  not  been  com- 
menced within  the  time  limited  by  law." 
Other  grounds  of  demurrer  are  not  here  in- 
volved. The  superior  court  overruled  the 
demurrer,  when  the  defendant  elected  to 
stand  thereon  and  declined  to  plead  further. 
Thereupon  the  court  heard  evidence  in  sap- 
port  of  the  allegations  of  the  plaintiffs'  com- 
plaint, made  findings  of  fact  and  conclusions 
of  law  in  their  favor,  and  rendered  judgment 
against  the  defendant  accordingly.  The  de- 
fendant has  appealed. 

Referring  to  the  first  ground  of  demurrer, 
learned  counsel  for  appellant  do  not  seem  to 
contend  that  the  several  causes  could  not  be 
joined  in  one  action,  but  contend  in  substance 
that  the  reference  in  each  cause  of  action 
stated  in  the  body  of  the  complaint  to  the 
attached  statement  which  Is  itemized  in 
chronological  order  without  the  items  be- 
ing separately  stated  or  grouped  as  to  each 
cause  of  action,  is  not  a  separate  statement 
of  each  cause  of  action.  We  think  a  refer 
ence  to  this  account  will  render  It  easy 
to  determine  therefrom  to  which  cause  of 
action  each  of  the  items  upon  which  recovery 
is  sought  belongs ;  but  even  if  this  was  not 
true,  and  there  was  no  separate  statement 
whatever  of  the  separate  causes  of  action 
the  complaint  would  not  he  demurrable  up- 
on that  account  In  the  case  of  Richardson 
v.  Carbon  Hill  Coal  Co.,  10  Wash.  648,  651. 
39  Pac  99,  96,  this  court  said:  "Where  • 
complaint  sets  forth  two  causes  of  action. 
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hieh  may  properly  be  Joined,  without  sepa- 
itely  stating  them  as  required  by  the  Code, 
ie  proper  remedy  is  a  motion  to  require 
lalntlff  to  make  his  complaint  more  defl- 
Ite  and  certain  by  stating  separately  his 
;veral  causes  of  action.  Pomeroy,  Code 
emedies,  §  447;  Boone,  Code  Pleading,  | 
SC.-  6  Ency.  PL  &  Pr.  841. 
It  is  next  contended  that  the  complaint  is 
imurrable  upon  the  ground  that  it  fails  to 
ate  facts  affirmatively  showing  jurisdiction 
ider  section  4854,  Balllnger's  Ann.  Codes  & 
u  (section  810,  Pierce's  Code),  which  was  In 
rce  at  the  time  of  the  commencement  of 
is  action,  and  provided:  "An  action  against 
corporation  may  be  brought  In  any  county 
here  the  corporation  has  an  office  for  the 
ansaction  of  business,  or  any  person  resides 
x>n  whom  process  may  be  served  against 
ch  corporation,  unless  otherwise  provided 
this  Code."  The  complaint  alleges:  "That 
e  defendant  now  is  and  at  all  times  herein 
entioned,  was  a  corporation,  organized  and 
Jatlng  under  and  by  virtue  of  the  laws  of 
e  state  of  Washington,  and  engaged  in  the 
anufacture  of  lumber." 
There  Is  no  other  allegation  In  the  com- 
alnt  showing  that  the  appellant  corpora- 
>n  has  an  office  for  the  transaction  of  busi- 
es in  Stevens  county,  or  that  any  person 
sides  in  Stevens  county  upon  whom  process 
ay  be  served  against  such  corporation.  The 
Iding  of  this  court  in  McMaster  v.  Thresh- 

Co.,  10  Wash.  148,  38  Pac.  700,  is  relied 
ton  in  support  of  this  contention.  Hammel 
Fidelity  Mutual  Aid  Association,  42  Wash. 
8,  85  Pac.  85,  Is  to  the  same  effect,  though 
t  cited  by  counsel.  In  those  cases  the 
rlsdlctlonal  question  was  raised  by  peti- 
>n  and  motion  putting  directly  In  issue  the 
cts  upon  which  Jurisdiction- depended  un- 
r  section  4854,  Balllnger's  Ann.  Codes  & 
.,  and  the  question  of  the  sufficiency  of  a 
mplalnt  which  omitted  to  affirmatively 
ow  such  facts  was  in  no  way  involved, 
ie  Supreme  Court  of  Indiana  dealing  dl- 
ctly  with  the  question  here  involved  In  the 
se  of  Rudlsell  v.  Jennings,  88  Ind.  App. 
3,  77  N.  E.  959,  said:  "A  circuit  court  is 
court  of  general  jurisdiction,  and  It  is 
ly  when  the  want  of  jurisdiction  appears 

the  face  of  the  complaint  that  a  demurrer 
11  lie.  In  actions  in  such  a  court  it  is 
t  necessary  that  the  complaint  should  af- 
matively  show  that  the  court  has  Jurlsdlc- 
m.    If  there  is  nothing  in  the  complaint 

show  whether  the  court  has  or  has  not 
risdictlon,  the  question  cannot  be  raised  by 
murrer,  as  the  jurisdiction  will  be  pre- 
med."   Carrie  Fertilizer  Co.  v.  Krlsh  (Ky.) 

8.  W.  268;  Powers  v.  Ames,  9  Minn. 
8  (Gil.  104).  We  are  of  the  opinion  that  the 
int  of  jurisdiction  does  not  appear  upon 
e  face  of  this  complaint  Therefore  that 
lestion  cannot  be  raised  by  demurrer. 
Finally,  it  is  contended  that  it  appears 


upon  the  face  of  the  complaint  that  the  ac- 
tion has  not  been  commenced  within  the 
time  limited  by  law.  This  ground  of  demur- 
rer Is  directed  to  the  whole  complaint  and 
not  to  any  particular  cause  of  action,  as  were 
also  all  the  other  grounds  of  demurrer.  The 
first  cause  of  action  was  for  rent  due  under 
a  lease  of  real  estate.  This  rent  covered 
a  period  of  four  years  preceding  the  com- 
mencement of  the  action.  It  seems  clear  un- 
der section  157,  Rem.  &  Bal.  Code,  that  a 
claim  of  this  nature  is  not  barred  until  six 
years  after  its  accruaL  Subdivision  3  of 
that  section  provides  that  the  six-year  limi- 
tation is  applicable  to  "an  action  for  the 
rents  and  profits  or  for  the  use  and  occu- 
pation of  real  estate."  An  examination  of 
the  other  causes  of  action  we  think  will 
also  show  that  they  are  not  barred,  though 
we  regard  that  as  of  no  consequence  in  this 
inquiry  since  the  demurrer  upon  this  ground 
is  not  directed  to  any  particular  cause  of 
action.  It  Is  therefore  only  necessary  for  us 
to  inquire  as  to  whether  or  not  any  cause 
of  action  stated  in  the  complaint  is  good 
as  against  such  demurrer.  Meals  v.  De  Soto 
Placer  Mining  Co.,  83  Wash.  802,  74  Pac. 
470;  Hlndle  v.  Holcomb,  34  Wash.  336-339, 
75  Pac.  873  ;  6  Ency.  PI.  &  Pr.  305. 

We  conclude  that  there  was  no  error  com- 
mitted by  the  learned  trial  court  in  over- 
ruling the  demurrer,  and  since  appellant 
stood  thereon  and  declined  to  plead  further 
the  court  was  authorized  to  proceed  to  judg- 
ment 

The  judgment  Is  affirmed. 

RUDKIN,  MOUNT,  GOSE,  and  FULLER- 
TON,  JJ.,  concur. 


EDWARDS  et  al.  v.  SEATTLE,  R.  &  S. 
RY.  CO. 

(Supreme  Court  of  Washington.   Feb.  4,  1911.) 

1.  Appeal  and  Ebbob  (j  1002*)— Findings— 
Conclusiveness. 

Where  the  contentions  of  both  plaintiff  and 
defendant  are  supported  by  substantial  evidence, 
the  Supreme  Court  must  accept  plaintiff's  ver- 
sion as  to  the  facts  as  true  upon  appeal  from 
a  judgment  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3935-3937;  Dec  Dig.  | 
1002.«] 

2.  Pleading  (§  279*)— Complaint— Supple- 
mental Complaint— Facts  Alleged. 

In  an  action  for  personal  injuries,  plaintiff 
was  properly  allowed  to  file  a  supplemental  com- 
plaint alleging  that  she  was  pregnant  when 
she  received  the  injuries  alleged  In  her  original 
and  amended  complaint,  the  latter  of  which  was 
filed  on  November  2d,  and  that  she  suffered  a 
miscarriage  therefrom  on  or  about  November 
1st  though  plaintiff  had  knowledge  of  such  mis- 
carriage before  the  amended  complaint  was  filed, 
notwithstanding  Rem.  &  Bal.  Code,  |  808,  per- 
mitting the  court  to  allow  supplemental  plead- 
ings showing  facts  occurring  after  the  former 
pleadings  were  filed;  the  object  of  pleadings 
under  the  Code  being  only  to  inform  the  other 
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party  of  the  cause  of  action  or  defense,  and  It 
being  immaterial  whether  this  is  done  by  orig- 
inal or  supplemental  pleadings. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  836-841 ;  Dec.  Dig.  }  279.*] 

3.  Trial  (5  296*)— Instructions— Construc- 
tion as  a  Whole. 

It  is  immaterial  that  the  instructions  did 
not  embody  the  limitations  upon  the  general 
doctrine  charged  therein,  where  that  was  done 
by  other  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §8  705-713 ;  Dec.  Dig.  §  296.»] 

4.  Trial  (8  267,J— Instructions— Requests 
—Form— Exact  Languaoe. 

Instructions  need  not  be  given  in  the  exact 
language  in  which  they  are  requested,  though 
they  be  proper,  it  being  sufficient  if  they  are 
given  in  substance. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  668-072 ;  Dec.  Dig.  §  267.*] 

5.  Witnesses   <§   246*)  —  Examination  of 
Witnesses  by  Judge. 

The  trial  court  may  ask  questions  on  the 
examination  of  witnesses  in  order  to  make  plain 
matters  left  obscure  by  counsel. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  852-857 ;  Dec.  Dig.  §  246.*] 

6.  Appeal  and  Error  (8  1046*)— Harmless 
Error— Conduct  of  Trial  Judge. 

The  action  of  the  trial  court  in  an  action 
by  a  woman  for  personal  injuries  in  offering  a 

Sillow  and  blanket  to  plaintiff's  attendants  for 
er  use  while  on  the  witness  stand  could  not 
have  prejudiced  defendant  so  as  to  warrant  a  re- 
versal of  a  judgment  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4134;   Dec.  Dig.  f  1046.*] 

7.  Damages  (8  131*)— Personal  Injuries- 
Excessive  Damages. 

Where  the  only  injury  plaintiff  was  suffer- 
ing from  at  the  time  of  trial  six  months  after 
she  was  injured  was  neurasthenia,  which  was 
curable,  so  that  plaintiff  would  ultimately  en- 
tirely recover  from  the  effects  of  her  injuries, 
a  judgment  for  plaintiff  for  more  that  $5,500  is 
excessive. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent.  Dig.  88  357-367,  370,  371;  Dec.  Dig.  § 
131.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County;  Wilson  R.  Gay,  Judge. 

Action  by  Elizabeth  F.  Edwards  and  an- 
other against  the  Seattle,  Renton  &  South- 
ern Railway  Company.  From  a  judgment 
for  plaintiffs,  defendant  appeals.  Reversed 
and  remanded  for  judgment  for  plaintiffs  for 
a  reduced  amount  if  they  consent  thereto; 
otherwise,  for  a  new  trial. 

Morris  B.  Sachs,  for  appellant  Ellas  A. 
Wright  for  respondents. 

FULLERTON,  J.  The  respondent,  Eliza- 
beth F.  Edwards,  with  her  two  young  daugh- 
ters took  passage  in  one  of  appellant's  cars 
to  ride  from  a  place  near  Rainier  Beach  in 
King  county  to  Atlantic  street  in  the  city  of 
Seattle.  As  the  car  reached  Atlantic  street 
it  stopped  at  the  usual  stopping  place  to  per- 
mit passengers  desiring  to  get  off  at  that 
street  to  do  so.  The  respondent  thereupon 
with  her  daughters  left  her  seat  to  get  off 
the  car.  As  she  reached  the  place  of  exit  the 


conductor  stepped  off  ahead  of  her  and  lifted 
her  daughters  to  the  ground,  but  as  the  re- 
spondent herself  reached  the  steps  the  motor- 
man,  mistaking  the  go-ahead  signal  of  a  pass- 
ing car  for  a  like  signal  on  his  own  car, 
started  the  car  forward.  The  conductor  im- 
mediately stepped  back  onto  the  car  and 
reached  for  the  bell  rope  for  the  purpose  of 
giving  the  stop  signal,  saying  to  the  respond- 
ent to  remain  where  she  was  until  the  car 
was  again  stopped.  The  respondent  fell  from 
the  car  and  received  the  injuries  for  which 
this  action  is  prosecuted.  At  the  trial  there 
was  but  one  seriously  disputed  question  of 
fact  namely,  whether  Mrs.  Edwards  was 
thrown  from  the  car  by  its  sudden  starting 
while  she  was  in  the  act  of  alighting  there- 
from, or  whether  she  attempted  to  get  off 
of  the  car  of  her  own  volition  while  it  was 
in  motion  and  fell  while  making  the  attempt 
Since,  however,  the  jury  found  for  the  re- 
spondents they  must  necessarily  hare  resolv- 
ed this  question  in  their  favor,  and  since, 
furthermore,  each  view  is  supported  by  sub- 
stantial evidence,  we  must  accept  the  re- 
spondents' version  as  being  the  true  one. 

The  respondents  filed  their  original  com- 
plaint on  October  4,  1909.  To  this  complaint 
a  motion  was  interposed  and  sustained,  and 
leave  given  to  file  an  amended  complaint, 
which  was  done  on  November  2,  1909.  On 
February  23,  1910,  the  respondents  obtain- 
ed leave  of  court  to  file  a  supplemental  com- 
plaint, setting  up  the  fact  that  the  Injure i 
respondent  was  pregnant  at  the  time  she  re- 
ceived the  Injuries  set  forth  in  her  original 
and  amended  complaints,  and  had,  on  or 
about  the  1st  day  of  November,  1909,  suf- 
fered a  miscarriage  as  the  result  of  such 
injuries,  causing  her  much  pain  and  suffer- 
ing, for  which  they  asked  additional  dam- 
ages. The  appellant  objected  to  the  filing  of 
the  supplemental  complaint  and  after  its 
objection  had  been  overruled,  moved  the 
court  to  vacate  the  order  setting  the  case 
down  for  trial  which  had  theretofore  been 
entered,  which  motion  the  court  likewise 
overruled.    It  is  contended  that  the  court 
erred  in  allowing  the  supplemental  complaint 
to  be  filed  for  the  reason  that  it  appear e  J 
therefrom  that  the  miscarriage  had  occur- 
red prior  to  the  time  the  amended  complaint 
was  filed  and  must  necessarily  have  beta 
known  to  the  parties  at  that  time.  The  stat- 
ute provides  that  the  court  may  on  motion, 
"allow  supplemental  pleadings  to  be  filed 
showing  facts  which  occurred  after  the  for- 
mer pleadings  were  filed"   (Rem.   &  Ba:. 
Code,  8  308),  and  it  is  thought  that  it  pre- 
cludes the  filing  of  a  supplemental  complaint 
setting  up  matters  which  occurred  subse- 
quent to  the  filing  Of  the  original  complaint 
and  prior  to  the  filing  of  any  amended  com- 
plaint   But  the  rights  of  parties  to  an  ac- 
tion at  common  law  were  determined  by  the 
facts  existing  at  the  time  of  its  commence-  i 
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lent,  and  such  would  be  the  rule  now,  but 
or  the  statute  which  permits  facts  occur- 
ing  since  that  time  and  which  affect  the 
igbts  of  the  parties  to  be  considered  for  that 
urpose.  Following  the  logic  of  the  sltua- 
ion,  therefore,  it  is  certainly  proper  practice 
j  require  all  facts  arising  subsequent  to 
He  commencement  of  the  action  to  be 
rought  In  by  supplemental  pleadings,  while 
squiring  matters  existing  at  the  time  of  the 
)mmencement  of  the  action,  but  which  have 
een  inadvertently  omitted  from  the  plead- 
igs,  to  be  brought  In  by  way  of  amendment. 
3  this  state,  however,  under  the  liberal  rules 
f  pleading  enjoined  by  the  Code,  it  can 
lake  but  little  difference  which  method  is 
ursued.  The  purpose  of  pleadings  Is  to  in- 
irm  the  adversary  of  the  plaintiff's  cause 
f  action  or  the  defendant's  ground  of  de- 
?nse,  and  when  this  Is  done,  the  object  for 
hich  the  pleadings  exist  is  accomplished 
hether  they  are  in  form  original  or  supple- 
tental.  In  this  case  we  find  no  error  in  the 
jling  of  the  trial  court. 
The  complaint  that  the  court  erred  In  re- 
ising  to  vacate  the  order  setting  the  case 
)r  trial  is  equally  without  foundation.  The 
me  between  the  filing  of  the  supplemental 
leading  and  the  date  fixed  for  the  trial  was 
lfilciently  long  to  enable  the  appellant  to 
repare  to  meet  the  new  matter  set  forth 
lerein ;  at  least,  on  its  face  it  appeared  to 
s  a  reasonable  time  for  that  purpose,  and 
lis  is  sufficient  in  the  absence  of  a  special 
lowing  that  prejudice  therefrom  actually 
icrued. 

Errors  of  the  court  are  predicated  upon 
ie  giving  of  a  certain  instruction,  and  the 
?fusal  to  give  certain  others  requested  by 
ie  appellant.  It  would  not  be  profitable  to 
it  these  forth  at  length.  It  Is  objected  to 
ie  instruction  given  that  it  was  too  broad 
i  Its  scope  In  that  it  did  not  embody  tbere- 
i  the  limitations  upon  the  general  doctrine 
a  ted.  But  these  were  elsewhere  made  clear 
>  the  jury,  and  this  satisfies  the  rule.  So 
1th  the  requested  instructions.  They  were 
Iven  in  substance  in  the  instructions  framed 
y  the  court  As  we  have  repeatedly  said 
.  is  not  necessary  that  the  court  give  re- 
nested  instructions  in  the  language  In  which 
ley  are  presented  even  though  the  language 
s  unexceptionable ;  it  is  sufficient  if  the  sub- 
mnce  of  the  requests  be  given  in  the  lan- 
oage  of  the  court 

The  appellant  complains  of  the  conduct  of 
ie  trial  judge.  It  is  claimed  that  the  judge 
id  not  at  all  times  manifest  that  impartial- 
j  that  becomes  an  officer  charged  with  the 
dministration  of  justice,  but  that  he,  by 
> an i testations  of  temper,  interruptions  when 
ae  appellant's  counsel  was  examining  wit- 
esses,  suggestions  to  respondents'  counsel, 
nd  unbecoming  manifestations  of  sympathy 
or  the  injured  respondent  so  biased  the  jury 
i  favor  of  the  respondent  and  prejudiced 


them  against  the  appellant  as  to  deprive  the 
appellant  of  a  fair  trial.  But  we  are  satis- 
fled,  after  a  careful  examination  of  the  rec- 
ord, that  the  complaint  Is  unfounded.  It  was 
the  evident  desire  of  the  judge  to  make  plain 
to  the  jury  matters  that  he  felt  counsel  were 
leaving  obscure,  and  It  was  to  that  end  that 
his  questions  were  directed.  This  manifest- 
ly Is  within  the  province  of  the  trial  judge. 
As  to  the  complaint  of  undue  sympathy,  it 
appears  that  at  the  opening  of  the  trial  the 
judge  tendered  a  pillow  and  blanket  to  the 
attendants  of  the  injured  respondent  for  her 
use  while  on  the  witness  stand,  but  surely 
there  was  nothing  in  this  that  warrants  a  re- 
versal of  the  case.  It  can  hardly  be  believ- 
ed that  the  jury  could  be  prejudiced  by  a 
matter  so  Insignificant 

The  appellant  complains  of  the  amount  of 
the  verdict.  The  injured  respondent  at  the 
time  of  the  trial  was  suffering  from  neuras- 
thenia, and  this  was  the  only  objective  symp- 
tom remaining  from  the  injury  that  the  med- 
ical experts  were  able  to  discover.  This 
trouble,  they  also  testified,  was  curable,  and 
that  the  injured  respondent  would  ultimate- 
ly recover  entirely  from  the  effects  of  the 
accident.  In  view  of  this  fact  and  the  fur- 
ther fact  that  only  six  months  had  elapsed 
between  the  injury  and  the  trial,  we  feel  that 
the  verdict  is  so  far  disproportionate  to  the 
injury  suffered  as  to  require  submitting  the 
question  to  another  Jury  if  the  respondents 
will  not  accept  a  reduced  judgment.  A 
recovery  of  $5,500  would  in  our  opinion 
amply  compensate  the  respondent  for  her  in- 
juries. 

The  Judgment  entered  will  be  reversed  and 
the  cause  remanded  to  the  lower  court  to  en- 
ter a  judgment  for  the  respondents  in  the 
sum  of  $5,500  if  they  will  consent  In  writing 
within  30  days  after  the  remittitur  reaches 
that  court  to  accept  a  Judgment  for  that 
amount,  otherwise  a  new  trial  will  be 
granted. 

RUDKIN,  GOSE,  MOUNT,  and  PARKER, 
JJ.,  concur. 


COLE)  et  al.  v.  GERRICK  et  al. 

(Supreme  Court  of  Washington.    Feb.  17, 
1911.) 

1.  Master  and  Sibvant  (8  285*)— Death  of 
Employe— Juby  Questions— Cause  op  Ac- 
cident. 

Whether  the  death  of  a  structural  iron 
worker  who  fell  from  the  wall  of  a  building 
was  proximately  caused  by  an  erroneously  com- 
municated or  disobeyed  signal  in  moving  a 
beam,  and  to  what  extent  the  insecure  condi- 
tion of  the  wall  contributed  to  the  fall,  held, 
under  the  evidence,  jury  questions. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1002-1053;  Dec.  Dig.  8 
285.*] 
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2.  Master  and  Servant  (|  129*)— Death  or 
Employe  —  Concussing  Causes  —  Liabil- 
ity. 

Even  if  an  employer  was  not  responsible 
for  the  condition  of  a  wall  as  a  concurring 
cause  of  an  employe's  fall  therefrom,  that  fact 
would  not  relieve  the  employer  from  liability 
for  the  accident,  if  the  fall  would  not  have  oc- 
curred but  for  error  in  communicating  or  obey- 
ing a  signal  in  moving  a  beam,  thereby  caus- 
ing the  employe  to  lose  his  balance. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  12ft*] 

8.  Negligence  (8  61*)— Proximate  Cause— 

Concussing  Causes. 

Any  one  of  several  concurring  causes  of 
injury  may  be  regarded  as  proximate,  if  it  was 
an  efficient  cause. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  SI  74,  75 ;  Dec  Dig.  5  61*] 

4.  Masteb  and  Servant  (8  137*)— Death  ot 
Employe— Negligent  Signals— Liability. 

An  employer  is  liable  for  death  of  a  struc- 
tural iron  worker  caused  by  losing  his  balance 
on  a  wall  through  an  unexpected  movement  of 
a  beam  by  a  derrick,  resulting  from  negligent 
communication  or  disobedience  of  signals. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  137.*] 

5.  Master  and  Servant  (I  285*)— Death  of 
Employe— Negligence— jury  Question. 

Whether  a  structural  iron  worker's  fall 
from  a  wall  on  an  unexpected  movement  of  a 
beam  which  was  being  lowered  was  caused  by 
the  employer's  negligence  held,  under  the  evi- 
dence, a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  1002-1053 ;  Dec  Dig.  f 
285.*] 

6.  Master  and  Servant  (8  289*)— Death  of 
Employe  —  Contributory  Negligence  — 
Jury  Question. 

Whether  a  structural  Iron  worker's  fall 
from  a  wall  on  an  unexpected  movement  of  a 
beam  which  was  being  lowered  was  guilty  of 
contributory  negligence  held,  under  the  evi- 
dence, a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  68  1089-1132;  Dec  Dig. 
6  289.*] 

Gose  and  Mount,  JJ.,  dissenting. 

Department  L  Appeal  from  Superior 
Court,  King  County;  John  F.  Main,  Judge. 

Action  by  Etta  May  Cole  and  another 
against  John  Gerrlck  and  another,  partners 
as  Gerrlck  &  Gerrlck.  Judgment  for  plain- 
tiffs, and  defendants  appeal.  Affirmed. 

Milo  A.  Root,  for  appellants.  Walter  A. 
Keene,  for  respondents. 

PARKER,  J.  This  is  an  action  to  recover 
damages  from  the  defendants,  alleged  to 
be  the  result  of  their  negligently  causing 
the  death  of  George  Cole,  the  husband  and 
father  of  the  plaintiffs.  A  trial  before  the 
court  and  a  jury  resulted  in  a  verdict  and 
judgment  In  plaintiffs'  favor,  from  which 
the  defendants  have  appealed. 

The  argument  of  learned  counsel  for  ap- 
pellants is  directed  almost  wholly  to  the  al- 
leged error  of  the  trial  court  in  denying 
their  challenge  to  the  sufficiency  of  the  evi- 
dence to  support  the  verdict  and  judgment 


In  respondents'  favor,  made  at  the  close  of 
the  trial  and  renewed  In  their  motions  for 
judgment  notwithstanding  the  verdict  and 
for  a  new  trial. 

The  evidence  was  In  serious  conflict  upon 
some  of  the  important  questions,  bat  a  care- 
ful review  of  the  record  convinces  as  that 
there  was  competent  evidence  sufficient  to 
warrant  the  jury  in  concluding  that  the 
following  facts  were  established:    On  Feb- 
ruary 19,  1910,  the  appellants  were  contrac- 
tors engaged  in  constructing  the  iron  frame- 
work of  the  Fidelity  Trust  building  in  Ta- 
coma,  and  George  Cole,  the  deceased,  was 
then  employed  by  them  as  a  structural 
iron  worker  on  the  building.    On  that  day 
Cole  fell  from  the  top  of  the  north  wall 
of  the  building,  which  was  then  op  to  the 
thirteenth  floor,  to  the  roof  of  another  build- 
ing some  six  stories  lower,  resulting  in  his 
death.    At  that  time  the  iron  framework 
and  walls  of  the  building  had  been  com- 
pleted up  to  the  twelfth  floor.    The  north 
wall  had  been  completed  up  to  the  thirteenth 
floor,  and  the  iron  framework  had  been  put 
in  place  on  the  thirteenth  floor  on  a  con- 
siderable portion  of  the  north  half  of  the 
building.   There  was  placed  about  the  cen- 
ter of  the  building  on  the  twelfth  floor 
a  large  derrick  which  was  used  for  hoisting 
the  material  from  the  street,  and  also  for 
placing  the  material  at  various  points  on  the 
building  as  became  necessary.    This  der- 
rick had  a  long  swinging  boom,  from  the 
end  of  which  hung  the  cable  for  handling 
the  material.   This  cable  ran  from  the  iron 
or  material  to  be  handled  through  a  pulley 
at  the  outer  end  of  the  boom  down  to  the 
foot  of  the  derrick  through  a  pulley,  and  on 
down  to  the  engine  situated  six  stories  be- 
low.   Another  cable  permanently  attached 
to  the  outer  end  of  the  boom  ran  to  the  top 
of  the  derrick  through  a  pulley  and.  on  down 
to  the  engine.   By  this  cable  the  boom  could 
be  lowered  so  as  to  extend  the  outer  end 
of  it  over  the  edge  of  the  'building,  or  could 
be  raised  so  as  to  bring  the  cable  suspended 
from  its  outer  end  over  any  point  between 
the  foot  of  the  derrick  and  the  outer  walL 
Another  cable  ran  from  the  derrick  down  to 
the  engine,  adjusted  in  such  manner  that 
the  boom  could  thereby  be  swung  around 
over  any  part  of  the  building.    The  engine 
supplied  the  power  which  controlled  all 
three  of  these  movements.    These  various 
movements  were  controlled  by  the  men  in 
charge  of  the  engine  in  obedience  to  sig- 
nals communicated  to  them  by  a  bell  and 
wire  extending  up  to  the  story  at  which 
the  work  was  progressing.    It  win  thus  be 
seen  that  the  material  could  by  this  der- 
rick be  placed  at  any  point  on  the  story 
being  constructed,  provided  there  was  noth- 
ing to  Interfere  with  the  raising,  lowering, 
or  swinging  of  the  boom.    Immediately  pre- 
ceding the  falling  of  Cole  off  of  the  north  wall. 
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and  another  iron  worker  named  Mitchell 
d  the  foreman  were  attempting  to  place 

permanent  position  an  iron  channel  beam 
ont  12  feet  long  and  weighing  about  300 
unds  along  the  inner  edge  of  the  north 
ill  at  the  thirteenth  floor.  At  that  time 
e  framework  of  that  floor  on  the  north 
rtion  of  the  building  so  interfered  with 
e  lowering  and  swinging  of  the  boom  that 

was  not  possible  to  suspend  and  lower 
is  channel  by  the  cable  from  the  outer 
d  of  the  boom  exactly  over  the  final 
sting  place  of  the  channel.  The  nearest 
could  be  so  suspended  over  its  final  po- 
lon  was  about  six  feet  to  the  west  and 
out  two  feet  to  the  south  inside  the  wall, 
ben  put  in  position,  it  was  to  be  attached 

rivets  or  bolts  at  its  easterly  and  westerly 
ds  to  I-beams  resting  upon  the  wall,  and 
nning  at  right  angles  thereto  towards  the 
terior  of  the  building.  These  I-beams  were 
en  already  in  place.  Cole  was  to  guide 
e  easterly  end  of  the  channel  into  place 
ille  Mitchell  was  to  guide  the  westerly 
d  into  place,  as  the  channel  would  be 
wered.  The  channel  had  reached  a  po- 
Jon  so  it  was  suspended  from  the  outer 
d  of  the  boom  at  a  point  as  nearly  as 
ssible  over  its  final  resting  place;  that 

about  six  feet  west  and  about  two  feet 
uth,  parallel  with  the  wall,  and  some  five 

six  feet  above  the  wall.  It  hung  some  35 
st  below  the  outer  end  of  the  boom  which 
abled  the  men  to  move  it  to  its  proper 
sitlon  while  being  lowered.    This  process 

called  "drifting,"  and,  except  in  handling 
I  but  very  heavy  pieces,  renders  it  unnec- 
sary  to  have  them  suspended  and  lowered 
th  any  great  degree  of  precision  over  their 
al  resting  place.    While  the  channel  was 

this  position,  the  foreman,  standing  on 
e  westerly  I-beam  immediately  to  the 
uth  of  the  suspended  channel,  took  bold 

it  with  his  hands,  while  Mitchell,  stand- 
g  partly  on  the  wall  end  of  the  westerly 
>eam  and  partly  on  the  wall,  being  on  the 
irth  side  of  the  suspended  channel,  took 
*ld  of  it  with  his  hands.  At  the  same  time 
>le  stepped  from  his  position  at  the  wall 
d  of  the  easterly  I-beam  along  the  top 

the  wall  to  a  point  about  halfway  be- 
reen  the  I-beams  which  were  about  twelve 
et  apart,  that  being  the  length  of  the 
annel,  for  the  purpose  of  taking  hold  of 
e  easterly  end  of  the  channel  and  asslst- 
g  in  drifting  it  to  its  proper  position  as  it 
ould  be  lowered.  He  there  took  hold  of 
e  channel  as  the  others  did,  reaching  to- 
ards  the  interior  of  the  building  about  two 
et,  where  it  was  suspended.  The  foreman 
en  communicated  to  one  Lee,  who  stood 

a  position  some  distance  away  towards 
e  foot  of  the  derrick,  a  signal  to  lower  the 
lannel.  This  was  given  by  word  of  mouth, 
as  plainly  heard  by  Mitchell,  and  must 
ive  been  beard  by  Cole,  who  was  then  not 
rer  ten  feet  from  the  foreman.  Lee,  In 
irn,  communicated  a  signal  to  one  Huston, 


the  bellman,  who  stood  by  the  bell  wire  at 
the  foot  of  the  derrick,  and  who,  in  turn, 
communicated  a  bell  signal  to  the  men  in 
charge  of  the  engine  below.  The  engine  and 
the  men  in  charge  of  it  were  entirely  be- 
yond the  view  of  those  engaged  In  placing 
the  channel.  Neither  could  they  hear  the 
bell  at  the  engine  when  a  signal  was  given 
with  it,  so  they  could  not  tell  the  nature 
of  the  signal  received  by  the  men  at  the 
engine  by  hearing  it  By  some  error  oc- 
curring along  the  line  of  communication,  or 
In  obeying  the  signal,  the  men  at  the  en- 
gine, Instead  of  lowering  the  channel,  swung 
the  boom  so  as  to  carry  the  channel  away 
from  the  wall  towards  the  interior  of  the 
building,  unexpectedly  pulling  it  out  of  the 
hands  of  Mitchell  and  Cole.  By  this  un- 
expected movement  Cole  was  pulled  towards 
the  Inside  of  the  building  before  he  could 
let  go,  and,  in  attempting  to  regain  his  bal- 
ance, he  fell  outside  of  the  wall,  resulting 
in  his  death.  The  wall  had  been  built  only 
the  day  before.  It  was  green,  and  had  not 
yet  set,  so  the  bricks  were  easily  displaced; 
and  in  attempting  to  regain  his  balance 
Cole's  feet  loosened  a  couple  of  bricks,  thus 
rendering  his  footing  less  secure.  There 
is  evidence  tending  to  show  that  this  condi- 
tion of  the  wall  was  known  to  the  fore- 
man, but  there  is  no  evidence  that  Cole  knew 
of  it,  or  that  its  appearance  indicated  such 
insecure  condition.  There  was  a  Scaffold, 
which  had  been  used  by  the  masons  in 
building  the'  wall,  some  three  to  five  feet 
below  Its  top  on  the  inside  of  the  wall.  The 
structural  iron  workers  did  not  use  scaffold- 
ing in  their  work,  and  there  is  no  evidence 
to  indicate  that  there  was  any  necessity 
of  scaffolding  for  their  work.  It  does  not 
appear  that  there  was  anything  unusual  in 
Cole  going  upon  the  wall,  though  there  is 
some  conflict  In  the  evidence  as  to  the  neces- 
sity of  Cole  going  upon  the  wall  at  this  par- 
ticular time. 

The  communicating  of  the  wrong  signal 
to  the  engineer,  or  the  error  in  obeying  the 
signal  if  it  was  correctly  given,  thereby 
causing  the  channel  to  swing  away  from  the 
wall  instead  of  lowering  It  while  Cole  stood 
there  having  hold  of  it  with  his  hands,  Is 
the  principal  act  of  negligence  relied  upon 
by  respondents.  They  also  rely  upon  the  al- 
leged negligence  of  appellants  in  attempting 
to  place  the  channel  before  the  wall  had 
sufficiently  set  to  make  it  a  safe  place  to 
stand  upon,  In  view  of  the  probability  of 
the  iron  workers  going  upon  the  wall  in 
placing  the  channel.  The  appellants  rely 
in  defense  upon  the  alleged  contributory 
negligence  of  Cole  in  going  upon  the  wall 
while  It  was  In  this  unsafe  condition,  as  well 
as  the  want  of  sufficient  proof  to  establish 
their  own  negligence.  It  seems  to  us  that 
the  question  of  whether  or  not  the  channel 
was  swung  away  from  Cole  as  the  result 
of  an  erroneously  communicated  signal,  or 
in  disobedience  of  a  proper  signal,  when 
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he  had  hold  of  the  channel  while  standing 
on  the  wall,  was  the  proximate  cause  of  his 
falling,  and  as  to  what  extent  the  Insecure 
condition  of  the  wall  by  reason  of  its  recent 
construction  contributed  to  his  fall,  were 
questions  of  fact,  which  cannot  be  decided 
by  us  as  matters  of  law  In  the  light  of  this 
record. 

It  is  contended  that  the  appellants  were 
not  responsible  for  the  condition  of  the  wall, 
since  the  building  of  it  was  no  part  of  their 
contract  We  think  there  was  good  ground 
for  contending  that  appellants'  foreman  knew 
of  the  unsafe  condition  of  the  wall,  and 
also  knew  that  in  placing  this  channel  the 
iron  workers  would  likely  walk  upon  the 
wall  as  Cole  did,  and  also  that  Cole  was 
not  warned  of  the  condition  of '  the  wall. 
However,  even  if  appellant  was  not  respon- 
sible for  the  condition  of  the  waH  as  a  con- 
curring cause  of  Cole's  fall,  that  fact  would 
not  relieve  appellant,  If  the  jury  believed 
the  fall  of  Cole  would  not  have  occurred 
but  for  the  error  in  communicating  or  obey- 
ing the  signals,  thereby  causing  the  wrong 
and  unexpected  movement  of  the  channel. 
And  we  have  seen  this  question  was  for  the 
jury.  This  contention  is  well  answered  by 
the  mere  statement  of  the  elementary  rule 
found  in  2  Labatt,  Master  &  Servant,  at 
section  813,  as  follows:  "Where  several 
causes  concur  to  produce  certain  results, 
any  of  them  may  be  termed  'proximate,' 
provided  it  appears  to  have  been  an  efficient 
cause.  The  general  rule  applicable  to  all 
cases  illustrating  this  situation,  except  those 
In  which  the  contributory  negligence  of  the 
servant  himself  is  involved,  is  that,  in  order 
to  establish  the  right  of  action,  it  is  merely 
necessary  to  show  that  one  of  the  co-operat- 
ing causes  of  the  Injury  was  a  culpable  act 
or  omission  for  which  the  master  was  re- 
sponsible. This  rule  holds  good  whether  the 
other  causes  were  also  defaults  for  which 
he  was  responsible,  or  were  due  to  some 
event  or  some  conditions  for  which  he  was 
not  required  to  answer."  To  the  same  effect 
is  Black's  Law  and  Practice  in  Accident 
Cases,  |  21.  The  liability  of  the  appellants 
growing  out  of  the  wrong  communication 
of  or  erroneous  acting  upon  signals  under 
such  conditions  as  this  evidence  tends  to 
prove  we  think  has  been  fully  established 
by  former  decisions  of  this  court  Wester- 
lund  v.  Rothschild,  53  Wash.  626,  102  Pac. 
705. 

It  Is  contended  that  Cole  was  guilty  of 
contributory  negligence  in  going  upon  the 
wall  when  he  could  have  stationed  himself 
and  waited  on  the  wall  end  of  the  easterly 
I-beam  where  he  was  to  guide  that  end  of 
the  channel  into  place,  or  that  he  could  have 
walked  on  the  scaffold  used  by  the  masons 
on  the  inside  of  the  wall  a  few  feet  lower 
down.  In  other  words,  it  is  insisted  that  he 


chose  an  unsafe  way  when  there  were  two 
other  safe  ways.  We  cannot  so  decide  as  a 
matter  of  law  in  this  case.  The  going  up- 
on the  wall  was  clearly  not  an  unusual  thing, 
nor  of  itself  regarded  as  particularly  danger- 
ous by  these  men  in  this  class  of  work;  and 
there  was  no  evidence  Indicating  that  the  ap- 
pearance of  the  wall  Indicated  its  unsafe  con- 
dition. It  is  true  Cole  was  not  directly 
ordered  to  go  there;  but  he  evidently  went 
there  because  he  deemed  it  his  duty  to  as- 
sist in  drifting  the  channel  over  to  Its  proper 
position  while  being  lowered  rather  than 
to  wait  at  the  wall  end  of  the  easterly 
I-beam  for  the  others  to  drift  the  channel 
over  to  him  to  put  into  place.  Even  the  fore- 
man's testimony  does  not  indicate  that  be 
regarded  this  act  of  Cole's  as  unusual  or  par- 
ticularly dangerous  or  out  of  the  line  of  his 
duty,  except  for  the  fact  that  the  wall  was 
not  yet  set,  thus  furnishing  an  insecure  foot- 
ing. It  is  plain  that  Cole  from  his  position 
on  the  easterly  I-beam  could  not  reach  the 
channel  as  suspended,  and  it  was  only  by 
going  upon  the  wall  as  he  did  that  he  was 
enabled  to  assist  in  drifting  the  channel  In- 
to place.  Under  these  circumstances,  we  are 
not  able  to  say  as  a  matter  of  law  that  be 
was  guilty  of  contributory  negligence.  The 
evidence  tends  to  show  that  by  getting  down 
upon  the  scaffold  Cole  could  not  have  reach- 
ed the  channel  by  reason  of  the  height  at 
which  it  was  suspended  until  it  was  lowered 
nearly  to  its  resting  place.  This  would  not 
only  have  been  an  unusual  thing  for  him  to 
do,  but  he  could  not  have  rendered  as  much 
assistance  In  drifting  It  to  its  place  as  be 
could  upon  the  wall. 

We  are  of  the  opinion  that  neither  the 
question  of  appellants'  negligence  or  Cole's 
contributory  negligence  In  choosing  an  un- 
safe way  when  other  safe  ways  were  open 
could  be  decided  as  matters  of  law,  but  were 
properly  left  to  the  Jury. 

We  are  not  able  to  say  that  other  assign- 
ed errors  were  prejudicial  to  appellants' 
rights,  since  we  are  not  cited  to  pages  of 
the  record  enabling  ns  to  properly  discuss 
them;  besides,  they  are  submitted  to  us 
practically  without  argument 

The  judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  FULLBRTON,  J* 

concur. 

GOSE  and  MOUNT,  JJ.  It  seems  clear 
to  me  that  the  death  of  the  deceased  was 
due  to  his  own  negligence.  Two  safe  ways 
were  open  to  him.  He  could  have  performed 
his  work  in  safety  from  either  the  I-beam 
or  the  scaffold  inside  the  wall.  The  chan- 
nel was  lowered  by  machinery.  It  could  be 
done  In  no  other  way.  The  deceased  merely 
assisted  In  "drifting"  and  adjusting  it  to 
place.  We  therefore  dissent 
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STAR  PUB.  CO.  v.  CHAS.  KNOSHER  & 
CO.,  Inc. 

(Supreme  Court  of  Washington.    Feb.  16, 
1911.) 

I.  Damages  (8  118*)— Contracts— Breach. 

A  contract  whereby  defendant  took  advert- 
ising space  in  plaintiffs  newspaper  provided 
hat,  in  default  of  payment,  plaintiff  might  hold 
uch  space  "at  advertisers  disposal  for  the 
all  period  fixed  and  collect  the  full  contract 
irice,"  or,  in  case  the  advertiser  should  fail 
o  furnish  copy,  the  paper  might  "continue  to 
barge  for  such  space  until  new  copy  is  fur- 
lished."  Defendant  failed  to  furnish  copy,  and 
ilaintiff  sued  to  recover  the  agreed  compensa- 
ion  for  ensuing  months  embraced  in  the  period 
f  the  contract.  Held,  that  plaintiff  could  hold 
be  space  open  or  use  it  for  other  purposes 
nd  recover  the  compensation  fixed  by  the  con- 
ract,  the  contract  having  fixed  the  damages. 
[Ed.  Note. — For  other  cases,  see  Damages, 
ent.  Dig.  |  287;  Dec.  Dig.  §  118.*] 

.  Damages  (§  163*)— Burden  of  Proof. 

In  an  action  by  a  newspaper  against  an  ad- 
ertiser  for  breach  of  contract  by  failure  to 
urnish  copy  and  pay  for  the  space,  where  loss 
f  profits  is  the  measure  of  damages,  the  bur- 
en  is  on  defendant  to  show  facts  in  mitigation 
f  damages;  the  contract  price  being  the  meas- 
re  prima  facie. 

[Ed.  Note.— For  other  cases,  see  Damages, 
!ent.  Dig.  §§  454-450 ;  Dec.  Dig.  §  163.*] 

Department  1.  Appeal  from  Superior 
lourt,  King  County;  R.  B.  Albertson,  Judge. 

Action  by  the  Star  Publishing  Company 
gainst  Chas.  Knosher  &  Co.,  Incorporated. 
Tom  a  judgment  In  favor  of  plaintiff,  de- 
endant  appeals.  Affirmed. 

J.  P.  Wall,  for  appellant  Brightman  & 
'ennant,  for  respondent 

GOSE,  J.  On  the  8th  day  of  August,  1909, 
tie  plaintiff  and  the  defendant  entered  into  a 
ontract,  the  body  of  which  is  as  follows: 
We  hereby  contract  with  the  Star  Publlsh- 
ag  Company  for  advertising  space  in  the 
leattle  Star,  and  the  Star  Publishing  Corn- 
any  hereby  sells  space  and  agrees  to  carry 
nd  print  in  each  space  in  the  Seattle  Star 
dvertising  matter  to  consist  of  not  less  than 
00  inches  of  display  advertising  space  to  be 
Bed  each  week  for  a  period  of  one  year  from 
late,  said  space  to  be  used  as  follows:  30 
aches  or  more  each  Monday  and  Wednesday 
nd  40  inches  or  more  each  Friday,  for 
rhlch  we  agree  to  pay  fifty-five  (55)  cents  per 
ach  for  all  space  used  and  contracted  for. 
This  contract  is  an  entirety  covering  the 
•erlod  above  mentioned.  Bills  are  to  be 
resented  monthly  and  paid  within  ten  (10) 
lays  after  presentation,  and  if  not  so  paid 
eitbln  ten  (10)  days  after  presentation,  the 
itar  Publishing  Company  may,  at  Its  option, 
ake  the  advertisement  out  of  the  'Seattle 
itar,*  in  which  event  the  time  said  adver- 
lsement  is  not  run  shall  not  be  counted  as 
•art  of  the  above  period  contracted  for ;  bat 
he  termination  of  said  period  may  be  ex- 
ended,  covering  the  time  said  advertising 


was  omitted.  Or  the  Star  Publishing  Com- 
pany may  hold  said  space  at  advertiser's  dis- 
posal for  the  full  period  aforesaid,  notwith- 
standing such  default  in  payment  and  collect 
therefor  the  full  contract  price.  Copy  Is  to 
be  furnished  not  later  than  six  o'clock  p.  m. 
of  the  day  previous  to  insertion;  and  Mon- 
day copy  not  later  than  six  p.  m.  the  Satur- 
day previous.  Should  the  advertiser  fall  to 
furnish  copy  as  provided  in  this  contract,  or 
should  copy  furnished  not  meet  with  approv- 
al of  Star  Publishing  Company,  then  Star 
Publishing  Company  may  continue  to  charge 
for  sold  space  until  new  copy  is  furnished. 
All  matter  is  subject  to  the  approval  of  the 
Star  Publishing  Company."  The  plaintiff 
brought  suit  upon  the  contract  to  Tecover  the 
stipulated  compensation  for  the  months  of 
March,  April,  and  May,  1910.  The  defendant 
pleaded  affirmatively  that  in  December.  1909, 
the  contract  was  modified  by  the  mutual  con- 
sent of  the  parties,  to  the  extent  that  the 
entire  100  inches  of  space  should  be  used  on 
Friday  of  each  week,  instead  of  on  three  days 
of  each  week  as  specified  in  the  contract,  and 
that  the  contract  was  annulled  on  the  23d 
day  of  February,  1910.  This  was  put  in 
issue  by  the  reply.  The  court  found  that  the 
contract  was  modified,  to  the  extent  that  the 
entire  space  shall  be  used  on  Friday  of  each 
week,  but  that  it  was  not  annulled ;  that 
before  March,  1910,  the  defendant  sought 
to  cancel  the  contract  and  thereafter  de- 
clined to  furnish  further  advertising  matter; 
that  the  plaintiff  at  all  times  stood  ready  and 
able  to  carry  out  the  contract,  and  refused  to 
acquiesce  In  the  defendant's  demand  for  its 
cancellation.  A  judgment  was  entered  in 
favor  of  the  plaintiff  for  the  amount  stipu- 
lated in  the  contract  for  the  months  of 
March,  April,  and  May,  1910.  This  appeal 
followed. 

The  evidence  shows  that  the  advertisement 
was  published  in  one  issue  in  March,  that  it 
was  not  thereafter  published  owing  to  the  re- 
fusal of  the  appellant  to  furnish  the  adver- 
tising matter,  and  that  the  space  stipulated 
In  the  contract  was  thereafter  used  for  other 
purposes. 

The  appellant  first  contends  that  the  con- 
tract was  canceled  by  the  mutual  agreement 
of  the  parties.  This  contention  has  no  sup- 
port in  the  evidence.  The  only  modification 
in  the  contract  was  that  the  entire  space 
should  be  used  in  one  Issue  of  each  week,  in- 
stead of  being  distributed  through  three  is- 
sues. It  is  clear  that  this  was  a  modification 
only  in  the  respect  stated,  and  not  a  cancella- 
tion. One  party  to  a  contract  cannot  escape 
liability  by  refusing  to  perform  it  To  make 
or  annul  a  contract  requires  a  meeting  of 
minds  of  the  parties  upon  the  subject-matter. 

The  appellant  next  suggests  that.  If  it 
breached  the  contract,  its  liability  is  limited 
to  the  profit  that  would  have  resulted  to  the 


For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Sorter  A-  Rep'r  Indexes 
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respondent  from  its  performance,  and  that, 
the  respondent  having  failed  to  offer  any 
evidence  on  that  subject,  the  judgment  should 
have  been  against  it  This  position  is  unten- 
able because  the  contract  provides  that  in 
default  of  payment  as  stipulated  the  respond- 
ent "may  hold  such  space  at  advertiser's  dis- 
posal for  the  full  period  fixed,  notwith- 
standing such  default  in  payment,  and  collect 
therefrom  the  full  contract  price" ;  or  that, 
"should  the  advertiser  fail  to  furnish  copy 
as  provided  in  the  contract,  or  should  copy 
furnished  not  meet  with  the  approval  of  the 
Star  Publishing  Company,  the  Star  Publish- 
ing Company  may  continue  to  charge  for 
such  space  until  new  copy  is  furnished." 
If  any  meaning  is  to  be  given  to  the  clause 
last  quoted,  it  becomes  evident  that  the 
respondent  reserved  either  of  two  options, 
viz.:  (1)  to  hold  the  space  open;  or  (2)  to 
utilize  it  for  other  purposes  for  the  breach 
stated  and  in  either  event  to  receive  the  com- 
pensation fixed  by  the  contract  The  parties 
themselves  have  fixed  the  damages  in  case 
of  a  breach  of  the  terms  of  the  contract  and 
it  does  not  lie  with  the  court  to  change  or 
vary  it 

However,  if  we  should  adopt  the  view  that 
the  profits  of  the  contract  are  the  measure 
.  of  the  appellant's  liability,  the  burden  would 
be  upon  it  as  in  contracts  for  personal  serv- 
ices, to  show  the  facts  in  mitigation  of  dam- 
ages, upon  the  ground  that  prima  facie  the 
measure  of  damages  is  the  contract  price. 
Ware  Bros.  Co.  v.  Cortland,  eta,  Co.,  102  N. 
Y.  439,  85  N.  E.  666,  22  L.  R.  A.  (N.  S.) 
272,  127  Am.  St  Rep.  914;  McDermott  v.  De 
Meridor  Company  (N.  J.)  76  Atl.  83L 

The  judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  PULLERTON, 
MOUNT,  and  PARKER,  JJ.,  concur. 


CROSJBAN  v.  DENNT-RENTON  CLAY  & 
COAL  CO. 

(Supreme  Court  of  Washington.    Feb.  11, 
1911.) 

1.  Master  and  Sebvant  (8  197*)— Injury  to 
Servant—  Fellow  Servants. 

The  feeder  of  a  clay  machine,  whose  duty 
it  is  to  signal  the  pressman  when  to  operate 
and  when  to  desist  from  operating  the  press,  is 
not  the  fellow  servant  of  the  clay  mixer;  so 
that  his  negligence  in  signaling  the  pressman 
to  operate  the  press  when  the  clay  mixer  Is 
taking  clay  from  the  cylinder  with  his  hands 
is  that  of  the  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  $g  489,  490;  Dec.  Dig.  § 

2.  Master  and  Servant  (§§  286,  280*)— In- 
jury to  Servant— Negligence  and  Con- 
tributory Negligence — Evidence. 

Evidence  in  an  action  for  injury  to  an  em- 
ploy4  by  the  press  of  a  clay  machine  being  op- 
erated while  he  was  taking  clay  from  the  cylin- 
der with  his  hands  held  sufficient  to  go  to  the 


jury  on  the  questions  of  negligence  and  freedom 
from  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  j§  1010-1050,  1089-1132; 
Dec  Dig.  §|  286,  289.*] 

En  Banc.  Appeal  from  Superior  Court, 
King  County;  R.  B.  Albertson,  Judge. 

Action  by  Louis  Orosjean  against  the  Den- 
ny- Renton  Clay  &  Coal  Company.  Judgment 
for  plaintiff.   Defendant  appeals.  Affirmed. 

Kerr  &  McCord  and  Roberts,  Battle,  Hnl- 
bert  &  Term  ant,  for  appellant  Clay  Allen, 
Walter  M.  French,  and  Winter  S.  Martin,  for 
respondent 

PARKER,  J.  The  plaintiff  seeks  to  recov- 
er damages  for  personal  injuries  which  be 
contends  resulted  to  him  from  the  negligence 
of  the  defendant  while  he  was  working  as  a 
clay  mixer  in  its  tile  pipe  manufacturing 
plant  The  defendant  denied  the  acts  of  neg- 
ligence charged  against  it  and  affirmatively 
pleaded  assumption  of  risk  and  contributory 
negligence  on  the  part  of  the  plaintiff  and 
his  fellow  servant  A  trial  resulted  in  a 
verdict  and  judgment  against  the  defendant 
from  which  it  has  appealed. 

It  was  respondent's  duty  among  others  to 
attend  a  machine  situated  upon  the  ground 
floor  which  mixed  the  clay  to  the  consistency 
of  putty,  and  then  place  It  upon  a  conveyor 
by  which  it  was  carried  up  to  the  third  floor 
convenient  to  the  press.  This  conveyor  drop- 
ped the  clay  upon  a  horizontal  storage  con- 
veyor about  eight  feet  long,  which  led  to 
the  press.  This  storage  conveyor  was  oper- 
ated by  another  employe,  who  was  known  as 
the  "feeder."  A  short  stairway  of  five  steps 
led  from  the  third  floor  to  the  station  of  the 
feeder  close  to  the  horizontal  conveyor, 
where  he  sat  facing  the  press.  His  duties 
required  him  to  fill  the  press  from  the  hori- 
zontal conveyor,  starting  and  stopping  It  as 
became  necessary.  When  the  press  was  full 
of  clay,  the  feeder  stopped  the  horizontal 
conveyor  until  the  clay  was  exhausted  in 
the  press,  and  the  head  would  then  be  raised 
and  the  press  again  filled.  The  press  con- 
sists of  two  cylinders,  one  above  the  other; 
the  upper  one  being  for  steam  and  the  lower 
one  for  clay.  The  piston  of  the  steam  cylin- 
der has  attached  to  its  lower  end  a  head 
which  fits  snugly  into  the  clay  cylinder,  and 
is  forced  by  the  steam  down  upon  the  clay, 
pressing  the  clay  into  moulds,  or  dies,  under 
the  clay  cylinder.  The  clay  cylinder  Is  20 
inches  in  diameter,  and,  when  the  head  is 
raised  to  Its  highest  position,  there  Is  a 
space  of  about  12  inches  from  the  top  of  the 
clay  cylinder  to  the  head.  This  enables  the 
clay  to  be  fed  into  the  top  of  the  cylinder 
from  the  horizontal  conveyor.  The  day  cyl- 
inder extend  b  from  a  little  above  the  third 
floor  down  through  that  floor  into  the  second 
story  where  the  dies  are.  The  press  Is  oper- 
ated by  an  employe  called  the  "pressman," 
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-ho  is  also  foreman  of  the  prese  gang,  whose 
ositlon  is  near  the  dies  on  the  second  floor, 
[e  stands  with  his  hand  on  the  throttle  lev- 
r,  and  applies  the  necessary  pressure  upon 
le  clay  in  the  cylinder.  It  was  respondent's 
uty  to  take  care  that  no  dry  clay  be  carried 
p.  pass  into  the  press,  and  the  head  come 
Dwn  upon  it,  as  it  would  cause  trouble  and 
elay,  and  render  the  plant  idle  for  a  time 
hile  such  dry  clay  was  being  removed.  If 
ay  dry  clay  happened  to  go  up  on  the  con- 
»yor,  it  was  respondent's  duty  to  follow  it 
p,  and,  if  possible,  remove  it  before  it  pass- 
1  into  the  press  and  the  head  came  down 
i  it.  Soon  after  starting  the  plant  on  the 
iomlng  respondent  was  injured,  he  noticed 
>me  dry  clay  start  up  the  conveyor.  He 
uraediately  ran  upstairs  for  the  purpose  of 
iterceptlng  it,  if  possible.  He  first  went  to 
le  horizontal  conveyor  from  which  the 
ress  is  fed,  and  examined  the  clay  there, 
ad,  not  finding  the  dry  clay  there,  went  to 
le  press,  the  head  being  up  and  not  In 
peration,  put  his  hands  in  the  top  of  the 
ay  cylinder  for  the  purpose  of  examining 
ie  clay  there  and  removing  the  dry  clay 
found  there,  when  the  pressman  on  the 
;cond  floor  turned  the  steam  on,  bringing 
ie  bead  down  into  the  clay  cylinder,  sever- 
ig  both  of  respondent's  hands.  These  facts 
re  practically  undisputed,  and  will  serve  to 
rnder  readily  understood  the  facts  bearing 
1  recti y  upon  the  questions  of  negligence  in- 
alved. 

It  is  contended  by  learned  counsel  for  ap- 
jllant  that  the  Issue  upon  appellant's  neg- 
gence  involves  only  the  question  of  the 
>eder  negligently  giving  to  the  pressman  the 
rong  signal  when  respondent  had  his  hands 
i  the  press,  thereby  causing  the  pressman 
>  start  the  press.  In  their  brief  they  state 
ielr  view  of  this  issue  as  follows:  "It  is 
lleged  that  Forey,  the  feeder,  negligently 
ive  to  the  pressman  a  signal  to  start  the 
ress  while  he  had  his  hands  in  it,  and  that 
ie  pressman  did  put  the  press  in  operation 
i  his  injury  as  alleged.  So  that  the  sole 
a esti on  of  negligence  presented  upon  this 
ppeal  is  the  allegation  that  the  feeder, 
orey,  negligently  gave  a  wrong  signal  to 
ie  pressman  at  a  time  when  the  plaintiff 
as  In  a  position  of  danger."  We  will  adopt 
lis  theory,  though  learned  counsel  for  re- 
xmdent  seem  to  regard  the  issue  as  some- 
hat  broader.  It  is  also  contended  in  be- 
alf  of  appellant  that,  in  any  event,  the  neg- 
gence  of  the  feeder  in  this  regard  was  that 
f  a  fellow  servant  of  respondent;  while 

is  contended  on  behalf  of  respondent  that 
i  giving  the  signals  the  feeder  was  perform- 
ig  a  duty  which  appellant  could  not  dete- 
nte, and  thereby  escape  the  consequence  of 
s  negligent  performance.  These  questions 
re  all  Involved  in  appellant's  general  con- 
dition that  the  evidence  does  not  sustain 
ie  verdict  and  judgment  We  will  now  no- 
ce  the  facts  bearing  directly  thereon. 

The  evidence  touching  these  facts  was  by 


no  means  free  from  conflict,  but  it  tended  to 
show  the  following:  The  feeder  and  the 
pressman  were  stationed  on  different  floors 
as  we  have  seen,  and  not  within  view  of 
each  other.  Neither  could  the  pressman  see 
the  feeding  conveyor  or  the  press  so  as  to 
know  when  to  operate  or  desist  from  operat- 
ing it.  This  rendered  it  necessary  to  have 
a  system  of  signals  by  which  the  feeder 
could  communicate  to  the  pressman,  since 
the  press  must  be  operated  according  to  the 
conditions  that  existed  In  and  about  it,  and 
the  feeder  was  the  only  man  at  all  times 
conversant  with  those  conditions.  For  the 
purpose  of  so  signaling,  the  feeder  bad  near 
his  station  a  piece  of  metal  upon  which  he 
would  strike  with  a  small  steel  rod  so  it 
could  be  heard  by  the  pressman,  almost  un- 
der him  on  the  second  floor.  One  stroke  by 
the  feeder  meant  for  the  pressman  to  operate 
the  press — that  Is,  to  bring  the  bead  down 
upon  the  clay — and  was  always  given  when 
the  cylinder  was  full  of  clay  ready  to  press 
it  into  the  dies  under  the  cylinder.  Two 
strokes  by  the  feeder  meant  to  raise  the 
head  and  hold  It  Two  strokes  would  also 
mean  to  hold  the  head  if  it  was  already  up 
to  Its  highest  position,  but  It  was  not  nec- 
essary to  give  any  signal  to  bold  the  head 
if  it  was  already  up.  The  pressman  never 
brought  the  head  down  unless  signaled  so 
to  do  by  the  feeder,  except  possibly  in  the 
morning  immediately  upon  starting  of  the 
machinery,  before  any  fresh  clay  passed  into 
the  cylinder;  the  purpose  being  to  work  out 
the  water  accumulated  upon  the  clay  left 
in  the  press  overnight  and  then  the  press- 
man would  first  rattle  a  loose  rod,  which 
meant  to  the  feeder  or  any  one  near  the 
press  that  the  press  was  about  to  start 
Then,  after  working  the  head  up  and  down 
a  few  times,  it  would  be  raised,  leaving  the 
cylinder  open  for  feeding  at  the  top,  and  the 
pressman  would  wait  for  a  signal,  one  bell, 
Informing  him  that  the  cylinder  was  full  of 
clay  and  ready  to  go  ahead.  It  Is  conceded 
that  the  head  when  up  would  not  come  down 
save  by  the  act  of  the  pressman  applying 
the  steam,  and  that  he  did  apply  the  steam 
at  the  time  of  respondent's  Injury.  It  was 
very  necessary  that  no  dry  clay  go  up  into 
the  press.  This  fact  had  many  times  been 
impressed  upon  respondent  not  only  by  di- 
rections of  the  foreman,  but  also  by  his 
knowledge  of  its  effect  upon  the  work  of  the 
plant.  He  had  been  scolded  several  times 
by  the  foreman  for  letting  dry  clay  go  into 
the  press  and  the  head  come  down  before 
taking  it  out  He  testified  to  instructions 
having  been  given  him  by  the  foreman  as 
follows:  "He  told  me  whenever  I  saw  some 
dry  clay  to  follow  it  up  and  pick  it  up. 
He  says,  'Go  on,  go  on,  take  that  clay  out 
wherever  you  find  It  I  don't  want  to  take 
that  die  off  all  the  time.  We  lose  too  much 
time.' "  This  Is  the  substance  of  instructions 
given  him  on  several  occasions.  The  press- 
man who  was  also  foreman  as  to  this  work 
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had  given  these  Instructions.  It  was  a  cus- 
tom of  respondent  to  follow  up  dry  clay 
which  accidentally  got  on  the  conveyor  and 
take  It  out,  not  only  from  the  horizontal 
storage  conveyor  run  by  the  feeder,  but  also 
to  take  it  out  of  the  top  of  the  clay  cylinder 
with  his  hands  before  the  head  came  down. 
Appellant  knew  of  and  sanctioned  this  cus- 
tom, and  the  feeder  and  pressman  also  knew 
of  it.  When  respondent  followed  up  the  dry 
clay  at  the  time  of  his  injury,  he  passed 
close  to  the  pressman  who  was  facing  to- 
wards respondent,  and  evidently  saw  him 
pass.  He  went  immediately  to  the  horizontal 
conveyor  at  the  side  of  and  close  to  the 
feeder,  saying  to  the  feeder,  "Jim,  there  Is 
some  dry  clay  come  up,"  who  replied,  saying, 
"I  don't  know.  I  didn't  see  any."  He  then 
examined  with  his  hand  the  clay  in  the  hor- 
izontal conveyor,  and,  not  finding  the  dry 
clay  there,  he  said  to  the  feeder:  "The  dry 
clay  went  into  the  press  already.  Hold  the 
press  and  don't  let  her  go.  I  am  going  to 
pick  out  that  piece  of  dry  clay."  The  head 
of  the  press  was  then  up  and  stationary  In 
Its  usual  position  while  the  press  was  being 
filled  with  clay.  Some  clay  had  passed  into 
the  press  which  had  come  up  on  the  conveyor 
that  morning,  evidently  being  about  the  first 
clay  coming  up.  This  is  to  be  kept  in  mind, 
for  it  Is  a  fact  very  close  to  the  cause  of 
the  starting  of  the  press.  Let  us  continue 
the  story  of  respondent's  acts,  and  what  he 
heard,  in  his  own  language,  given  In  answer 
to  questions,  as  follows:  "Q.  Was  the  press 
in  operation  at  that  time?  A.  No,  sir.  Q. 
Then  what  did  you  do,  Louis?  A.  Then  I 
went  down  the  steps.  I  took  the  torch,  and 
I  went  on  my  knee  in  front  of  the  press — 

*  •  *  I  went  on  my  knee  in  front  of  the 
press,  and  I  had  a  torch  in  my  right  band, 
and  with  my  left  hand  I  went  in,  in  the 
press,  to  pick  out  that  piece  of  dry  clay. 

*  *  *  And,  while  I  was  down  there  look- 
ing in  that  clay  for  that  piece  of  dry  clay,  I 
heard  a  bell,  and  I—  •  *  *  I  heard  one 
bell.  Q.  And  what  does  that  mean?  A. 
Means  to  go  ahead.  Q.  What  did  you  do 
next,  Louis?  A.  I  tried  to  Jerk  back.  I  had 
this  arm  at  the  shoulder  in  the  press,  and 
this  one  Just  about  half  way  to  the  elbow 
and  the  hand,  and  I  started  to  pull  back, 
but  before  I  had  time  to  pull  them  clear 
out  the  head  went  down,  and  cut  them  off." 
There  was  no  signal  from  the  pressman  by 
shaking  the  rod  prior  to  the  press  starting. 
There  was  testimony  introduced  in  behalf 
of  appellant  tending  to  show  that  a  stick 
of  wood  of  sufficient  size  was  laying  by  the 
press  to  be  put  under  the  head  on  top  of  the 
clay  cylinder  for  safety,  when  it  was  nec- 
essary to  put  one's  hands  in  the  cylinder; 
but  respondent  says  he  did  not  know  of  any 
such  stick.  The  testimony  of  the  pressman 
was  to  the  effect  that  he  did  not  start  the 
press  in  response  to  a  signal  from  the  feeder; 
but  that  he  was  then  starting  it  for  the  first 
time  in  the  morning  for  the  usual  purpose 


of  working  the  water  out  of  the  clay  left 
In  the  press  overnight  This  we  think  is 
negatived  by  the  evidence  tending  to  show 
that  that  operation  was  performed  before 
any  fresh  clay  went  into  the  press,  that  the 
feeding  of  fresh  clay  into  the  press  had  com- 
menced,  and  the  head  was  being  held  up 
for  feeding,  and  that  the  pressman  was 
awaiting  a  signal  from  the  feeder  to  put  the 
press  in  operation.  The  respondent  and  the 
pressman  then  employed  had  been  employed 
at  their  respective  stations  for  several  years, 
and  the  feeder  had  been  employed  for  sever- 
al months.  All  of  them  were  familiar  with 
the  conditions  surrounding  the  operation  of 
that  part  of  the  plant 

A  careful  review  of  the  evidence  convinces 
us  that  it  was  sufficient  to  warrant  the  Jury 
in  believing  that  the  taking  of  the  clay  out 
of  the  press  by  respondent  with  his  bands 
was  sanctioned  by  the  appellant  by  custom 
and  general  instructions,  if  not  by  specific 
instructions;  that  the  press  was  started  by 
the  pressman  in  response  to  a  wrong  signal 
given  by  the  feeder  while  respondent's  hands 
were  in  the  press;  that  it  was  the  duty  of 
the  feeder  as  signalman  to  signal,  or  with- 
hold signaling,  to  the  pressman,  thus  con- 
trolling the  starting  of  the  press,  whether 
such  control  was  required  on  account  of  clay 
being  in  the  press  ready  for  use,  or  on  ac- 
count of  no  clay  being  therein,  or  on  account 
of  respondent  being  there  to  remove  dry  clay, 
or  for  any  reason  there  plainly  calling  for 
so  controlling  the  press.  The  Jury  having 
evidently  resolved  the  facts  in  favor  of  re- 
spondent upon  these  questions,  we  are  of  the 
opinion  that  the  feeder  was  not  a  fellow 
servant  of  the  plaintiff  for  the  purpose  of 
signaling  to,  or  withholding  signals  from,  the 
pressman;  but  that  the  feeder's  negligent 
in  performing  that  duty  was  the  negligence 
of  appellant.  The  following  decisions  of  this 
court  support  this  view:  Wester]  und  v. 
Rothschild,  53  Wash.  626,  102  Pac.  765;  Mer- 
cereau  v.  Maughlin  Mill  Co.,  53  Wash.  475, 
102  Pac.  232;  Johnson  v.  Motor  Shingle  Co, 
50  Wash.  154,  98  Pac.  962;  Maloney  v.  Stet- 
son Post  Mill  Co.,  46  Wash.  645,  90  Pac. 
1046;  Comrade  v.  Atlas  Lumber,  eta,  Co„  44 
Wash.  470,  87  Pac.  517;  Westby  v.  Washing- 
ton Brick,  etc.,  Co.,  40  Wash.  289,  82  Pac 
271;  Sroufe  v.  Moran  Bros.,  28  Wash.  3S1. 
68  Pac.  896,  58  L.  R.  A.  313,  92  Am.  St. 
Rep.  847.  We  conclude  that  the  qnestiors 
of  appellant's  negligence,  and  also  of  re- 
spondent's contributory  negligence,  could  not 
be  determined  as  a  matter  of  law,  and  thit 
they  were  properly  submitted  to  the  Jury. 

Some  assignments  of  error  were  made  up- 
on the  instructions  given,  and  requested  in- 
structions refused.  These  are  discussed  but 
slightly  in  appellant's  brief,  and  we  do  not 
feel  called  upon  to  review  them  In  detail 
here.  We  regard  them  all  without  merit. 
The  learned  trial  court  gave  full  and  fair 
Instructions  to  the  Jury,  confining  the  Issues 
within  the  narrow  limits  we  have  indicated 
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by  our  discussion,  as  he  also  did  In  the  con- 
duct of  the  trial.   We  find  no  prejudicial  er- 
ror In  the  record. 
The  judgment  Is  affirmed. 

DUNBAR,  CROW,  GOSE,  and  RUDKIN, 
JJ.,  concur.  FULLERTON,  J.,  concurs  In 
the  result. 


BEEBE  r.  NORTHWESTERN  DAIRY  CO. 

{.Supreme  Court  of  Washington. "  Feb.  7,  1911.) 

Corporations  (J  672*)  —  Action  Against  — 
Plea  ding — Answer— Demurrer. 

Where  a  complaint  alleged  that  defendant 
was  a  domestic  corporation,  and  defendant  an- 
swered that  it  was  a  foreign  corporation,  and 
a  demurrer  was  sustained  to  the  answer,  and 
a  motion  to  strike  sustained  and  defendant  ap- 
peals, and  a  motion  to  dismiss  was  denied  on 
the  jrronnd  that  there  was  but  one  corpora- 
tion in  the  case,  that  decision  is  decisive  of  the 
demurrer,  for,  if  there  was  but  one  corpora- 
tion, it  was  error  to  sustain  the  demurrer  on 
the  ground  that  there  were  two  separate  corpo- 
rations. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Dec  Dig.  §  672.*] 

Department  2.  Appeal  from  Superior  Court, 
King  County;  Mitchell  Gilliam,  Judjje. 

On  the  merits.  Reversed  and  remanded. 

For  opinion  on  motion  to  dismiss,  see  112 
Pac.  365. 

Byers  &  Byers,  for  appellant  Bo  Sweeney, 
for  respondent 

RUDKIN,  J.  The  record  in  this  case 
presents  a  peculiar  state  of  facts.  The  ac- 
tion was  instituted  against  the  Northwestern 
Dairy  Company,  alleged  to  be  a  corporation 
organized  and  existing  under  the  laws  of 
this  state,  to  remove  a  cloud  from  the  title 
to  certain  real  property  in  King  county, 
arising  from  or  caused  by  an  execution  sale 
and  sheriffs  deed.  The  answer  of  the  de- 
fendant consisted  of  denials  and  a  cross-com- 
plaint alleging  title  In  the  defendant  under 
the  execution  sale  and  sheriff's  deed,  and 
praying  judgment  for  the  restitution  of  the 
premises  and  for  damages  for  use  and  occu- 
pation. The  cross-complaint  further  alleged 
that  the  defendant  was  a  corporation  or- 
ganized and  existing  under  the  laws  of  the 
state  of  Oregon,  and  had  filed  its  articles  of 
Incorporation  in  the  office  of  the  Secretary  of 
State  in  this  state,  and  paid  Its  annual  li- 
cense fee  last  due.  A  demurrer  to  the  an- 
swer and  cross-complaint  was  interposed 
on  the  ground,  among  others,  that  the  Oregon 
corporation  was  not  a  party  to  the  action. 
This  demurrer  was  sustained,  and  thereafter 
a  motion  to  strike  the  same  answer  on  the 
same  ground  was  interposed  and  sustained. 
What  there  was  left  to  strike  after  the  de- 
murrer to  the  answer  was  sustained  we  are 
not  advised,  but  such  Is  the  state  of  the  rec- 
ord brought  here.   After  striking  the  answer 


the  court  gave  judgment  against  the  Oregon 
corporation  for  costs,  and  from  that  judg- 
ment the  present  appeal  is  prosecuted. 

A  motion  to  dismiss  the  appeal  was  inter- 
posed in  this  court  on  the  ground  that  no 
notice  of  the  appeal  was  served  on  the  Wash- 
ington corporation,  but  teat  motion  was 
denied,  for  the  reason  that  in  the  opinion  of 
this  court  there  was  but  one  corporation  in 
the  case.  Beebe  v.  Northwestern  Dairy  Co., 
112  Pac.  365.  That  decision  is  also  decisive 
of  the  question  here  presented.  For,  if  there 
was  but  one  corporation,  it  was  error  to  sus- 
tain the  demurrer  and  strike  the  answer  on 
the  ground  that  there  were  two  separate  and 
distinct  corporations.  Of  course,  If  it  should 
appear  on  the  trial  that  there  was  a  Wash- 
ington corporation,  and  that  corporation  was 
sued  and  served  with  process,  the  Oregon 
corporation  has  no  standing  In  court  But 
if  it  should  appear,  as  seems  to  be  the  fact 
that  there  is  but  one  corporation,  and  that 
corporation  is  the  Oregon  corporation  doing 
business  in  this  state,  and  that  corporation 
was  sued  and  served  with  process,  it  has  a 
clear  and  unquestionable  right  to  appear  and 
defend  the  action. 

The  Judgment  is  therefore  reversed  and  the 
cause  remanded,  with  directions  to  overrule 
the  demurrer  and  the  motion  to  strike,  and 
for  further  proceedings  In  the  cause  not  in- 
consistent with  this  opinion. 

DUNBAR,  C.  J.,  and  CHADWICK,  CROW, 
and  MORRIS,  JJ.,  concur. 


KAIN  v.  SYLVESTER  et  al. 
(Supreme  Court  of  Washington.   Feb.  7,  1911.) 

1.  Judgment  (f  143*)— Defauxt— Vacation— 
Mistake 

Under  Rem.  &  Bal.  Code,  §  303,  author- 
izing vacation  of  default  judgments  for  mistake 
if  defendant  believed  in  good  faith  that  he  had 
employed  an  attorney  to  appear,  though  he  was 
mistaken,  it  was  within  the  trial  court's  dis- 
cretion to  set  aside  a  default  arising  from  such 
mistake. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §  276;  Dec.  Dig.  §  143.*] 

2.  Master  and  Servant  (§  80*)— Action  for 
Compensation. 

Under  an  answer  denying  a  ioint  contract 
of  employment  sued  on,  part  of  the  defendants 
could  show  different  contract. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  §  80.*] 

3.  Master  and  Servant  (§  80*)— Nature  of 
Employment— Evidence. 

Evidence  in  an  action  for  services,  held  to 
sustain  a  judgment  for  individual  defendants 
on  the  theory  of  employment  by  a  corporation 
alone. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  f  80.*] 

Department  2.  Appeal  from  Superior  Court 
King  County ;  Mitchell  Gilliam,  Judge. 
Action  by  Frank  Kain  against  F.  S.  Sylves- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  tt  Am.  Dig.  Key  No.  Series  4  Rep'r  Djdexes 


Digitized  by 


Google 


574 


118  PACIFIC 


REPORTER 


(Wash. 


ter  and  others.  From  a  Judgment  in  favor 
of  part  of  tire  defendants,  plaintiff  appeals. 
Affirmed. 

Bo  Sweeney,  for  appellant  Dorr  &  Had- 
ley,  for  respondents. 

RUDKIN,  J.  Between  the  26th  day  of 
Jnly,  1906,  and  the  5th  day  of  November, 
1907,  the  plaintiff  Kaln  and  one  Wilson  were 
engaged  in  prospecting  for  oil  on  certain 
claims  in  the  territory  of  Alaska.  The  pres- 
ent action  was  instituted  by  the  plaintiff  in 
his  own  behalf,  and  as  assignee  of  Wilson  to 
recover  the  contract  price  of  their  services. 
The  complaint  alleged  a  joint  employment 
of  the  plaintiff  and  his  assignor  by  the  de- 
fendants Sylvester,  Giffln,  Bowser,  Hammond, 
and  the  Cook  Inlet  Development  Company. 
The  defendants  Bowser  and  Hammond  were 
not  served  with  process,  and  made  no  ap- 
pearance in  the  action.  The  defendant  Syl- 
vester appeared  and  answered,  and  a  default 
was  declared  and  entered  against  the  defend- 
ants Giffln  and  the  Cook  Inlet  Development 
Co.  Later  the  default  against  Giffln  was  set 
aside  on  motion,  and  he  was  permitted  to 
file  an  answer.  The  trial  resulted  in  a  judg- 
ment against  the  ,Oook  Inlet  Development 
Co.,  by  reason  of  its  default,  and  a  judg- 
ment in  favor  of  the  Individual  defendants 
Sylvester  and  Giffln.  From  the  judgment  in 
favor  of  the  latter  the  plaintiff  has  appealed. 

The  setting  aside  of  the  order  of  default 
against  the  respondent  Giffln  is  the  first  error 
assigned.  Process  was  served  on  this  respon- 
dent June  20,  1909,  and  the  default  was  de- 
clared and  entered  on  the  14th  day  of  Sep- 
tember, 1909.  On  October  30th,  1909,  a  mo- 
tion to  set  aside  the  default  was  interposed, 
supported  by  affidavits  and  opposed  by 
counter  affidavits.  It  appears  from  the  affi- 
davit of  the  respondent  that  soon  after  the 
service  of  the  summons  and  complaint  upon 
him  he  consulted  with  an  attorney  in  the  city 
of  Seattle  in  reference  to  the  case,  and  sup- 
posed that  he  had  employed  such  attorney 
to  represent  him  in  the  action.  In  a  counter 
affidavit  filed  by  the  attorney  the  employ- 
ment is  denied,  and  whether  there  was  such 
an  employment  is  very  questionable,  but  the 
fact  of  employment  is  not  decisive  of  the 
question  now  before  us.  If  the  respondent 
believed  in  good  faith  that  he  had  employed 
an  attorney  to  appear  in  the  action  and  con- 
sulted him  for  that  purpose,  it  was  within 
the  province  and  discretion  of  the  trial  court 
to  permit  him  to  appear  and  defend  the  ac- 
tion after  the  time  limited  by  law,  even 
though  he  were  mistaken.  Section  303,  Rem. 
&  Bal.  Code,  contemplates  such  mistakes  as 
this,  and  no  abuse  of  discretion  appears. 

The  next  assignment  of  error  is  based  on 
the  admission  of  testimony  on  cross-examina- 
tion of  the  appellant's  witnesses,  and  on  the 
direct  examination  of  the  respondents'  wit- 


nesses, tending  to  show  that  the  contract  of 
employment  was  entered  Into  by  and  on  be- 
half of  the  defendant  corporation  alone,  and 
not  on  behalf  of  the  individual  respondents. 
The  apparent  basis  of  the  objection  to  this 
class  of  testimony  is  the  fact  that  no  such 
contract  was  pleaded  In  the  answer.  But  the 
answer  denied  the  joint  contract  of  employ- 
ment set  forth  in  the  complaint,  and  under 
such  denial  It  was  clearly  competent  to  prove 
another  and  different  contract,  for  the  pur- 
pose of  disproving  the  contract  as  alleged 
Such  has  been  the  uniform  holdings  of  this 
court  Paget  Sound  Iron  Co.  v.  Worthing- 
ton,  2  Wash.  T.  472,  7  Pac.  882,  886 ;  Trum- 
bull v.  Jackman,  9  Wash.  524,  37  Pac.  680; 
Williams  v.  Ninemire,  23  Wash.  393,  63  Pac. 
534;  Peterson  v.  Seattle  Traction  Co.,  23 
Wash.  615,  63  Pac.  639,  65  Pac.  543,  53  L. 
R.  A.  586;  Armstrong  v.  Musser,  43  Wash. 
584,  86  Pac.  944. 

The  remaining  assignments  of  error  are 
based  on  the  insufficiency  of  the  evidence  to 
sustain  the  findings  and  judgment  In  so 
far  as  the  assigned  claim  is  concerned,  the 
testimony  is  all  but  conclusive  that  Wilson 
was  employed  by  the  corporation  alone,  and 
was  at  all  times  fully  conscious  of  that  fact 
He  was  a  stockholder  in  the  corporation 
and  had  represented  it  in  the  same  capacity 
during  the  seasons  of  1904  and  1905.  He  had 
purchased  supplies  in  the  name  of  the  cor- 
poration, received  checks  from  the  corpora- 
tion, addressed  letters  to  the  corporation, 
and  on  his  return  in  1907  presented  his  bill 
to  the  corporation.  On  the  other  hand  there 
Is  no  testimony  worthy  of  the  name  tending 
to  fix  individual  liability  on  the  Individual 
respondents,  who  were  at  all  times  acting 
In  their  representative  capacity  as  vice  pres- 
ident and  secretary  treasurer  of  the  cor- 
poration defendant  The  testimony  is  not  so 
clear  and  satisfactory  as  to  the  individual 
claim  of  the  appellant  but  it  nevertheless  ap- 
pears that  he  was  employed  by  Wilson,  and 
In  contracting  for  his  services  Wilson  repre- 
sented the  corporation  and  not  its  officers  as 
individuals.  *Tbe  testimony  offered  tend- 
ing to  show  an  employment  by  the  re- 
spondent Giffln  as  an  individual  is  meager 
and  unsatisfactory,  and  from  a  full  consider- 
ation of  tbe  record  we  are  satisfied  with  the 
findings  and  conclusions  of  the  court  below. 

Its  judgment  is  accordingly  affirmed. 

DUNBAR,  C.  J.,  and  CROW,  MORRIS,  and 
CHADWICK,  JJ.,  concur. 


LATHROP  v.  SUNDBERG  et  aL 
(Supreme  Court  of  Washington*  Feb,  7, 191 1) 
1.  Libel  and  Slaw  deb  (|  32»)  —  Dkfkhses  - 
Violation  or  Statute. 

An  osteopathic  physician  who  maintain!  an 
office  with  his  name  on  the  door,  preceded  by 
the  letters  "Dr.,"  and  followed  by  tbe  word* 
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"Osteopathic  Phyaidan,w  In  violation  of  Laws 
1901.  c  42,  §  3,  cannot  maintain  an  action 
for  libel  for  being  classed  as  quack  and  charla- 
tan, to  bis  professional  injury,  his  practice  be- 
ing founded  on  a  breach  of  the  law,  so  that 
no  recovery  for  lost  earnings  therein  would  be 
Justified. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  |  112 ;  Dec  Dig.  ft  32.*] 

2.  Libel  and  Slander  (ft  100*)— Actions— 

Complaint— Damages. 

Where  the  plaintiff  in  an  action  for  libel 
showed  by  his  own  testimony  under  his  com- 
plaint that  he  was  practicing  osteopathy  under 
the  term  "Dr."  in  violation  of  the  statute,  and 
was  not  practicing  and  advertising  as  an  oste- 
opath, he  cannot  show  that  he  had  a  common- 
law  right  to  practice  osteopathy  without  a  li- 
cense, so  that  if  libeled  while  pursuing  that 
right  he  could  maintain  an  action  for  damages. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  <§  246-272;  Dec.  Dig.  ft 
100.*] 

J.  Libel  and  Slandeb  (ft  100*)— Actions— 

Issues  and  Proof. 

Plaintiff,  in  an  action  for  libel,  cannot 
ihow  that  as  a  matter  of  fact  the  libel  was 
published  concerning  osteopathy  as  a  profes- 
sion, and  that  he  as  a  member  of  the  class  was 
iamaged  thereby,  where  bis  complaint  charges 
chat  "the  defendant  thereby  intended  to  and 
lid  charge  the  plaintiff  with  being  a  quack  and 
i  charlatan."  - 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  (ft  246-272;  Dec.  Dig.  ft 
lOO.»] 

Department  1.  Appeal  from  Superior 
3ourt,  King  County;  Wilson  R.  Gay,  Judge. 

Action  by  C.  F.  Lathrop  against  John  C. 
inndberg  and  others.  Judgment  for  defend* 
ints,  and  plaintiff  appeals.  Affirmed. 

P.  W.  Willett,  for  appellant  McBurney 
b  Cummin  gs,  for  respondents. 

GOSE,  J.  There  was  a  former  appeal  in 
his  case.  See  Lathrop  v.  Sundberg,  55 
N&ah.  144,  104  Pac.  176,  25  L  R.  A.  (N.  S.) 
Si.  The  complaint  alleges  that  the  plain* 
iff,  upon  the  date  hereinafter  stated,  was  and 
s  an  osteopath,  graduated  from  a  school  of 
)8teopathy,  holding  a  degree  of  that  school, 
ind  practicing  his  profession  as  such  In  the 
Sitel  Building  in  Seattle;  that  about  the 
6th  day  of  March,  1908,  the  defendants 
>ubli8bed  In  a  newspaper  in  that  city,  of 
ind  concerning  him  in  his  business  and  pro- 
essional  capacity,  the  following  libel:  "We 
he  following  reputable  physicians  and  den- 
is  ts,  occupying  offices  In  the  Bltel  Building, 
•ndeavoring  to  uphold  the  honor  and  dig- 
ilty  of  our  professions  and  desiring  to  en- 
tourage only  the  best  and  most  desirable 
enants  for  our  office  building,  and  thereby 
unserve  the  best  interests  of  the  public  at 
arge,  are  most  emphatically  opposed  to  the 
ndlscrlminate  rental  of  offices  in  this  bulld- 
ng  to  osteopaths,  neuropaths,  autopaths, 
hlropractors,  umtomterelsts,  unprofessional 
nasseurs,  criminal  practitioners,  'medical  in- 
titutes,'  advertising  'specialists/  patent  med- 
dne  fakers,  quacks,  charlatans  and  other 
raudulent  concerns.   We,  therefore,  demand 


the  removal  of  all  such  persons  now  holding 
offices  in  this  building  and  the  exclusion 
therefrom  of  all  such  undesirable  tenants  in 
the  future" — thereby  Intending  to  and  charg- 
ing him  with  being  "a  quack  and  a  charla- 
tan" in  his  business  and  profession  capac- 
ity, and  diminishing  his  earnings  to  the 
extent  of  $300  per  month.  His  damages  are 
laid  at  $75,000.  Issue  was  joined  and  the 
case  proceeded  to  trial.  After  the  plaintiff 
had  testified,  the  court  withdrew  the  case 
from  the  Jury,  and  entered  a  Judgment  of 
dismissal.    The  plaintiff  has  appealed. 

The  appellant  testified  that,  'while  pursu- 
ing his  calling  as  a  barber,  he  read  four 
typewritten  lessons  a  week  for  52  weeks  from 
an  osteopathic  correspondence  school,  em- 
bracing the  subjects  of  anatomy,  physiology, 
and  pathology;  that  with  such  preparation 
he  began  practicing  as  an  osteopath  in  Feb- 
ruary, 1906,  moved  into  the  Eitel  Building 
the  latter  part  of  that  year,  and  remained 
there  until  after  the  publication  of  the  ar- 
ticle we  have  set  forth,  and  that  he  had  up- 
on his  office  door  the  words  "Dr.  C.  F.  Lath- 
rop, Osteopathic  Physician,"  while  In  that 
building.  The  appellant  earnestly  Insists 
that  he  should  have  been  permitted  to  offer 
further  evidence  tending  to  show  that  he 
is  an  osteopath,  and  that  his  case  should 
have  been  submitted  to  the  jury.  We  think 
the  learned  trial  court  took  the  correct  view 
of  the  case.  When  he  withdrew  it  from  the 
jury,  it  appeared-  from  the  testimony  of  the 
appellant  himself  that  he  was  pursuing  his 
practice  in  a  manner  forbidden  by  the  laws 
of  the  state.  Section  8,  p.  50,  Laws  1901, 
makes  it  a  misdemeanor,  punishable  by  fine 
or  imprisonment  or  by  both,  for  a  person 
to  maintain  "an  office  or  place  of  business 
with  bis  or  her  name  and  the  words  •  •  • 
'Doctor'  •  •  •  in  public  view,"  without 
having  obtained  and  filed  a  license  as  pro- 
vided by  law.  In  State  v.  Poll  man,  51  Wash. 
110,  98  Pac.  88,  it  was  held  that  a  prefix 
or  qualifying  words  to  the  title  "Physician" 
did  not  relieve  a  party  from  the  penalty  of 
the  statute;  that  the  abbreviation  "Dr."  of- 
fended the  law  to  the  same  extent  as  the 
word  "Doctor";  that  the  purpose  of  the  stat- 
ute is  to  protect  the  people  against  decep- 
tion; and  that  "it  is  practitioners  of  the 
regular  school  rather  than  the  others  that 
the  ill  and  infirm  seeking  relief  usually  ex- 
pect to  find  when  entering  a  room  whose 
door  has  lettered  upon  it  the  name  of  a 
person  preceded  by  the  title  'Dr/  or  follow- 
ed by  the  letters  *M.  D./  or  'Physician  and 
Surgeon/  " 

As  we  have  seen,  the  appellant  fixes  his 
actual  damages  at  $300  per  month.  With- 
out undertaking  to  define  the  words  "quack" 
and  "charlatan,"  the  terms  by  which  the  ap- 
pellant was  characterized  in  the  libel,  it 
suffices  to  say  that  he  was  knowingly  luring 
patients  into  his  office  by  a  method  condemn- 
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ed  by  the  penal  laws  of  the  state.  This 
was  a  fraud  and  imposition  upon  the  pub- 
lic, and  the  law  will  afford  him  no  redress 
for  the  loss  of  earnings  sought  to  be  ac- 
quired in  that  manner.  On  the  former  ap- 
peal we  said,  speaking  of  the  libel  in  ques- 
tion: "Clearly  this  is  libelous  per  se,  if  pub- 
lished of  and  concerning  the  appellant,  and 
he  is  engaged  in  a  reputable  practice,  and 
that  it  was  published  of  and  concerning  the 
appellant,  and  that  his  practice  is  reputa- 
ble, was  distinctly  alleged  in  the  complaint." 
He  could  not  be  engaged  in  a  reputable 
practice  while  offending  against  the  statute. 
As  was  said  in  Hargan  v.  Purdy,  93  Ky. 
424,  20  S.  W.  432:  "If  he  was  then  under- 
taking to  practice  medicine  in  violation  of 
the  statute  of  the  state,  he  could  not,  In 
contemplation  of  law,  have  been  injured  or 
sustained  damage  from  being  called  an  'em- 
piric' or  'quack';  or,  at  all  events,  he  could 
not  be  heard  in  a  court  of  justice  to  com- 
plain that  words  had  been  spoken  or  writ- 
ten of  him  having  the  simple  effect  to  dis- 
able or  deter  him  from  violating  a  penal 
law."  See,  also,  Marsh  v.  Davison,  9  Paige's 
Cb.  580. 

He  contends  that  he  had  a  common-law 
rigbt  to  practice  osteopathy  without  a  li- 
cense; that  he  was  libeled  while  pursuing 
that  right;  and  that  his  damages  should 
have  been  assessed  by  the  jury.  If  he  had 
advertised  and  practiced  as  an  osteopath, 
that  question  would  be  presented.  He  fur- 
ther complains  that,  as  a  matter  of  fact,  the 
article  was  published  of  and  concerning 
osteopathy  as  a  profession,  and  that  he  as 
a  member  of  that  profession  was  damaged. 
The  charge  In  the  complaint,  however,  is 
not  that  he  was  damaged  by  a  libel  against 
the  profession  of  osteopathy,  but  that  "the 
defendants  thereby  intended  to  and  did 
charge  the  plaintiff  with  being  a  quack  and 
a  charlatan."  A  litigant  will  not  be  per- 
mitted to  recover  damages  because  he  has 
been  prevented  from  pursuing  his  business 
in  violation  of  the  laws  of  the  state. 

The  judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  PARKER,  MOUNT, 
and  FULDERTON,  JJ.,  concur. 


STATE  ex  rel.  B.  SCHADE  BREWING  CO. 
v.  SUPERIOR  COURT  OP  SPO- 
KANE COUNTY  et  al. 
{Supreme  Court  of  Washington.    Feb.  4,  1911.) 

1.  Eminent  Domain  (5  169*)— Property  Sub- 
ject—Streets. 

If  a  railroad  company  has  not  lawfully  ac- 
quired the  right  to  exclusively  occupy  a  street 
with  its  tracks  and  cut,  it  cannot  acquire  an 
abutting  owner's  rights  in  the  street  by  condem- 
nation proceedings,  since  that  would  be  to  per- 
mit it  to  acquire  such  rights  in  order  to  main- 
tain a  nuisance. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  8  461;  Dec.  Dig.  f  169.*] 


REPORTER  (Wash. 

2.  Eminent  Domain  (8  47*)— Extent  op  Pow- 
er— Streets— *  *L  an  d.  " 

Rem.  &  Bal.  Code,  8  8739,  authorizes  any 
railroad  corporation  to  enter  upon  any  of  the 
state  school  lands  to  locate  its  road.  Section 
8740  authorizes  every  railroad  corporation  to 
"appropriate"  by  condemnation  any  land  or  in- 
terest therein,  and  any  rights  of  way  for  tunnels 
beneath  the  surface,  including  state  school 
lands,  tidelands,  etc.,  necessary  for  the  line  of 
the  road,  provided  that,  if  the  bed  of  such  rail- 
way is  upon  a  state  or  county  road,  the  corpo- 
ration shall  be  responsible  for  the  cost  of  relo- 
cating the  road  appropriated.  Section  8738  per- 
mits any  corporation  to  change  the  grade  or  lo- 
cation of  its  "road  or  canal"  in  order  to  avoid 
dangerous  or  deficient  curves,  etc  Section 
5717,  provides  that  "when  it  shall  be  neces- 
sary in  the  location  of  any  road  herein  men- 
tioned to  appropriate  any  part  of  any  public 
road,  street  or  alley,"  etc.,  the  county  court 
may,  except  within  the  limits  of  a  municipal 
corporation,  agree  with  the  corporation  upon 
the  conditions  upon  which  it  may  be  appropri- 
ated, and,  if  the  parties  cannot  agree,  the  cor- 
poration may  appropriate  so  much  thereof  as 
may  be  necessary  in  the  location  of  the  road. 
Section  5718  provides  that  whenever  a  private 
corporation  is  authorized  to  appropriate  any 
public  highway,  etc.,  as  mentioned  in  the  last 
section,  if  it  be  within  any  town,  incorporated 
or  not,  the  corporation  shall  locate  its  road  up- 
on the  particular  street,  etc.,  designated  by  the 
local  authorities;  but  if  they  refuse  to  make 
such  designation  the  corporation  may  make  such 
appropriation  without  reference  thereto.  Sec- 
tion 5719  provides  that  when  a  public  highway, 
etc.,  is  taken  by  agreement,  the  corporation  may 

{ilace  tollgates  thereon  with  the  consent  of  the 
ocal  authorities,  but  shall  not  when  the  high- 
way is  appropriated  without  agreement.  Sec- 
tion 8737  authorizes  every  railroad  corporation 
to  construct  its  railway  across,  along,  or  upon 
any  stream,  plank  road,  turnpike,  etc.,  paying 
any  damages  caused  thereby.  Held,  that  a  rail- 
way company  could  not  acquire  by  eminent 
domain  as  against  the  public  the  exclusive  right 
to  use  one-half  of  a  street  for  a  double-track 
railway;  the  term  "land,"  as  used  in  sections 
8739  and  8740,  not  including  land  already  de- 
voted to  a  public  use,  such  as  a  street. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  8  HO;  Dec.  Dig.  8  47* 

For  other  definitions,  see  Words  and  Phrases, 
vol  5,  pp.  3975-3984;  voL  8,  pp.  7700,  7701.] 

3.  Eminent  Domain  (8  47*)— Use  of  Streets 
—  Power  to  Grant  Franchises  —  Rail- 
roads. 

If  a  public  service  corporation,  under  Rem. 
ft  Bal.  Code,  88  5717-5719,  may  occupy  streets 
by  consent  of  the  city  council,  or  otherwise,  it 
is  more  in  the  nature  of  a  franchise  rigbt  than 
a  right  by  eminent  domain,  and  those  sections, 
construed  in  view  of  sections  8737-8740,  do  not 
authorize  a  railway  company  to  condemn  the 
right  to  occupy  any  part  of  a  public  street  in  a 
first-class  city,  either  with  or  without  the  con- 
sent of  the  legislative  authority  of  such  city. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  88  107-120;  Dec.  Dig.  8 
47.*] 

4.  Municipal  Corporations  (SI  680,  681*)— 
Use  op  Streets  —  Railway  Purposes  — 
Power  to  Grant  Franchises. 

Rem.  ft  Bal.  Code,  8  7507,  empowers  any 
city  having  a  population  of  20,000  or  over  to 
lay  out,  establish,  open,  alter,  grade,  etc., 
streets,  and  regulate  the  use  thereof,  and  to  va- 
cate the  same,  as  well  as  to  authorise  the  con- 
struction of  any  "railroad  or  street  railroad  in 
any  street"  and  to  prescribe  the  terms  upon 
which  such  railroad,  etc.,  shall  be  constructed. 
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Section  7479.  designates  cities  of  20,000  or  more 
s  cities  of  the  first  class.  Laws  1907,  c.  41,  is 
ntitled  "An  act  granting  additional  authority 
t>  cities  of  the  first  class  to  authorize  the  loca- 
ion  •  •  *  of  railroads  in,  along,  over  or 
cross  any  highway,  street,"  etc.,  notwithstand- 
lg  any  charter  provisions,  and  section  1  (Rem. 
:  Bal.  Code,  §  7510)  empowers  any  first-class 
ity,  by  ordinance,  to  authorize  the  construction 
f  railroads,  in,  along,  over,  and  across  any 
treet,  etc.,  notwithstanding  any  charter  provi- 
ions  limiting  the  terms  of  franchises,  etc.,  pro- 
ided  that  the  act  shall  not  apply  to  street 
ailroads.  Held,  a  city  of  the  first  class  could 
ot  authorize  a  railway  company  to  exclusively 
ccupy  one-half  of  its  public  streets  with  its 
racks,  though  the  grade  be  made  sufficiently 
>w  as  not  to  interfere  with  the  surface  of  the 
art  of  the  street  not  occupied. 
[Ed.  Note.— For  other  cases,  see  Municipal 
'orporations,  Cent.  Dig.  §  1464;  Dec.  Dig.  §§ 
90,  681.*] 

,  Municipal  Corporations  (S  657*)— Use  of 
Streets— "Vacation"  —  Construction  of 
Ordinances. 

An  ordinance  of  a  first-class  city,  author- 
ing a  railway  company  to  exclusively  use  one- 
alf  of  a -street  with  its  tracks  by  depressing 
jem  by  making  a  cut,  is  not  a  vacation  ordi- 
ance  within  Rem.  &  Bal.  Code,  §  7507,  au- 
lorizing  such  cities  to  vacate  streets;  it  be- 
lg  necessary  that  such  power  be  exercised  pur- 
jant  to  sections  7840-7848. 
[Ed.  Note.— For  other  cases,  see  Municipal 
orporations.  Dec  Dig.  |  657.* 
For  other  definitions,  see  Words  and  Phrases, 
0.  8,  pp.  7264-7266.1 

.  Evidence  (8  31*)— Judicial  Notice— Pow- 
ers of  City  Council. 

The  court  will  take  judicial  notice  that  in 
t  least  some  cities  the  power  of  the  city  coun- 
1  to  grant  railroad  privileges  in  streets  was 
»ry  limited  before  the  enactment  of  Acts  1890, 
.  215,  c.  7. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
ent.  Dig.  S§  40,  41;  Dec  Dig.  §  31.*] 

Department  1.  Writ  of  review  by  the 
tate,  on  the  relation  of  the  B.  Schade  Brew- 
ig  Company,  against  the  Superior  Court  of 
le  State  of  Washington  in  and  for  Spokane 
ounty  and  others,  to  review  findings  of 
ecessity  and  an  order  of  trial  to  assess  dam- 
5es  in  condemnation  proceedings.  Findings 
ad  order  reversed  and  set  aside. 

Turner  &  Geraghty  and  Graves,  Kizer  & 
raves,  for  plaintiff.  H.  H.  Field  and  F.  M. 
udley,  for  defendants. 

PARKER,  J.  The  relator  has  brought  here 
y  writ  of  review,  and  seeks  to  have  revers- 
L  findings  of  necessity  and  an  order  for 
•ial  to  assess  damages  against  it,  made  by 
le  superior  court  for  Spokane  county  in  an 
nlnent  domain  proceeding  instituted  in  that 
mrt  in  which  proceeding  the  Chicago,  Mil- 
aukee  &  Paget  Sound  Railway  Company 
»eks  to  condemn  property  rights  of  the  re- 
itor  as  the  owner  of  lots  abutting  upon 
ront  avenue  in  the  city  of  Spokane.  The 
icts  shown  by  the  record  are  undisputed, 
nd,  so.  far  as  necessary  for  us  to  notice 
lem,  they  may  be  briefly  summarized  as  fol- 
>wb:  The  relator  is  the  owner  of  lots  abut- 
ng  upon  the  northerly  side  of  Front  ave- 


nue, a  public  street,  in  Spokane,  having  a 
frontage  on  that  avenue  of  approximately 
325  feet  The  railway  company  proposes  to 
construct  in  that  portion  of  Front  avenue 
upon  which  the  relator's  lots  abut,  and  on 
other  portions  thereof,  a  double-track  rail- 
way. It  is  proposed  to  construct  these  tracks 
in  a  cut  so  that  they  will  be  from  13  to  22 
feet  below  the  level  of  the  surface  of  the 
avenue.  This  cut  is  to  be  32  feet  wide  and 
its  sides  supported  by  walls  of  masonry 
which  are  to  extend  up  to  the  surface  of  the 
street  Along  on  the  top  of  the  walls  in 
front  of  the  relator's  property  is  to  be  con- 
structed a  substantial  iron  fence  so  as  to  ef- 
fectually exclude  the  public  from  that  por- 
tion of  the  avenne  occupied  by  the  cut  and 
the  track.  The  cut  on  that  portion  of  the 
avenue  will  not  be  deep  enough  to  admit  of 
maintaining  the  street  surface  over  it  with- 
out interfering  with  the  operation  of  the 
railway,  as  it  will  be  elsewhere  along  the 
avenue  where  the  street  surface  will  be 
maintained.  The  cut  will  occupy  nearly  the 
entire  south  half  of  the  avenue,  leaving  the 
north  half,  upon  which  the  relator's  prop- 
erty immediately  abuts,  undisturbed.  Prior 
to  instituting  the  eminent  domain  proceed- 
ings by  the  railway  company  to  acquire  the 
right  to  maintain  and  Inclose  this  cut  as 
against  abutting  property,  the  city  of  Spo- 
kane, by  ordinance,  granted  to  the  railway 
company  a  franchise  to  occupy  Front  avenue 
in  the  manner  we  have  described.  This  or- 
dinance contained  a  proviso  that  the  railway 
company  should  not  occupy  the  portion  of 
the  avenue  here  involved,  until  it  had  fully 
compensated  the  owners  of  property  abutting 
thereon  for  any  damages  sustained  to  such 
property  by  reason  of  the  construction  of 
the  railway  in  this  manner.  To  the  end  that 
its  right  to  proceed  with  the  construction  of 
its  railway  under  this  franchise  might  be 
perfected,  it  instituted  condemnation  proceed- 
ings against  the  relator.  Upon  the  prelimi- 
nary hearing  counsel  for  the  relator  objected 
to  the  court  making  any  finding  of  necessity 
or  order  for  assessing  damages,  upon  the 
ground,  in  substance,  that  the  city  has  no 
power  to  grant  to  the  railway  company  the 
right  to  occupy  the  avenue  in  front  of  relat- 
or s  property  in  the  manner  contemplated. 
This  objection  was  overruled,  when  finding 
of  necessity  and  an  order  directing  a  trial 
to  assess  damages  were  entered.  These  are 
the  rulings  which  are  here  sought  to  be  re- 
versed. 

It  is  at  once  apparent  that  the  right  of  the 
railway  company  to  condemn  the  property 
rights  of  the  relator  depends  upon  the  right 
of  the  railway  company  to  occupy  the  ave- 
nue in  the  manner  proposed,  as  against  the 
public.  If  the  railway  company  has  not  ac- 
quired by  lawful  grant  the  right  to  occupy 
the  avenue  in  this  exclusive  manner  as 
against  the  right  of  the  public  to  use  it  as  a 
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street,  then  It  follows  that  the  railway  com- 
pany cannot  acquire  the  relator's  rights 
therein  as  an  abutting  owner  by  eminent  do- 
main proceedings.  Otherwise  the  railway 
company  could  exercise  the  right  of  eminent 
domain  to  acquire  the  relator's  property 
rights  In  the  avenue,  to  the  end  that  a  nuis- 
ance might  be  maintained  therein  by  the 
railway  company.  This  plainly  is  not  the 
law.  Sylvester  v.  Superior  Court,  111  Pac 
787. 

We  are  not  here  confronted  with  any  ques- 
tion touching  the  manner  of  the  passage  of 
this  franchise  ordinance;  neither  is  there 
any  uncertainty  as  to  Its  terms,  which  plain- 
ly Indicate  an  Intention  on  the  part  of  the 
legislative  power  of  the  city  to  grant  to  the 
railway  company  the  right  to  occupy  substan- 
tially one-half  of  the  avenue  In  front  of  the 
relator's  property,  to  the  entire  exclusion  of 
the  public  therefrom.  The  problem  for  our 
solution  then  Is:  Has  the  state  by  legislative 
enactment  delegated  to  cities  of  the  first 
class,  to  which  class  Spokane  belongs,  the 
power  to  grant  by  ordinance  such  franchise 
and  privilege  as  this  ordinance  In  terms  as- 
sumes to  grant  to  the  railway  company  in 
tbiB  avenue.  Learned  counsel  for  the  rail- 
way company  have  called  to  our  attention 
two  classes  of  legislative  enactments  which 
are  relied  upon  by  them  In  support  of  their 
'contention  tbat  the  city  possesses  ample 
power  to  make  this  grant:  First,  railway  leg- 
islation; and,  second,  municipal  legislation. 
The  first  class  has  to  do  with  the  rights  of 
certain  public  service  corporations  to  occupy 
public  highways  with  or  without  the  consent 
of  the  local  authorities,  as  Is  contended  by 
counsel  for  the  railway  company;  while  the 
second  class  relates  to  the  granting  by  cities 
of  the  first  class  of  franchises  to  railway 
companies  to  lay  their  tracks  in  the  streets 
of  such  cities.  We  will  notice  these  In  or- 
der. 

In  1873  the  territorial  Legislature  passed 
an  act  entitled  "An  act  to  provide  for  the 
formation  of  corporations."  Laws  1873,  pp. 
398,  411.  This  was  an  original  act  complete 
within  itself,  so  we  Ignore  previous  acts  up- 
on the  subject  This  act,  among  other  things, 
provided  for  the  exercise  of  the  right  of  emi- 
nent domain,  and  the  acquiring  of  rights  of 
way  by  public  service  corporations.  As  to 
the 'matters  here  involved,  this  act  does  not 
appear  to  have  ever  been  changed  or  super- 
seded, save  by  amendments,  by  reference  to 
its  sections  as  therein  numbered,  or  as  those 
sections  and  their  amendments  have  been 
numbered  in  the  Code  of  1881,  Hill's  Code, 
or  Ballinger's  Code.  Relying  upon  this  fact, 
learned  counsel  for  the  railway  company 
invoke  the  provisions  of  this  act  and  its 
amendments,  as  a  single  law  upon  the  sub- 
ject, to  the  end  that  the  several  sections  of 
law  here  relied  upon  to  support  the  railway 
company's  right  to  acquire  the  use  of  this 
avenue  in  this  exclusive  manner  may  be  con- 
strued accordingly,  though  they  are  not 


found  together  In  Remington  and  Ballinger's 
Code.  The  original  act  was  divided  Into 
chapters;  each  having  a  separate  series  of 
numbered  sections,  and  chapter  8  being  the 
part  here  Involved.  So,  when  we  refer  to  a 
section  number,  it  will  mean  that  numbered 
section  of  chapter  8  of  the  act,  unless  other- 
wise designated.  We  think  the  following  are 
all  the  provisions  of  that  law  which  can  pos- 
sibly aid  the  railway  company: 

Section  1,  as  amended,  being  section  873a 
Bern.  &  Bal.  Code,  provides:  "A  corporation 
organized  for  the  construction  of  any  rail- 
way, macadamized  road,  plank  road,  clay 
road,  canal  or  bridge,  shall  have  a  right  to 
enter  upon  any  land,  real  estate  or  premises, 
or  any  of  the  lands  granted  to  the  state  of 
Washington  for  school,  university,  or  other 
purposes,  between  the  termini  thereof,  for 
the  purpose  of  examining,  locating  and  sur- 
veying the  line  of  such  road  or  canaL  or  the 
site  of  such  bridge,  doing  no  unnecessary 
damage  thereby." 

Section  2,  as  amended,  being  section  8740, 
Bern.  &  Bal.  Code,  provides:  "Every  cor- 
poration organized  for  the  construction  of 
any  railway,  macadamized  road,  plank  road, 
clay  road,  canal  or  bridge,  Is  hereby  author- 
ized and  empowered  to  appropriate,  by  con- 
demnation, land  and  any  interest  in  land 
or  contract  right  relating  thereto,  including 
any  leasehold  interest  therein  and  any  rights 
of  way  for  tunnels  beneath  the  surface  of  the 
land,  and  any  elevated  rights  of  way  above 
the  surface  thereof,  including  lands  granted 
to  the  state  for  university,  school  or  other 
purposes,  and  also  tide  and  shore  lands  be- 
longing to  the  state  (but  not  including  har- 
bor areas),  which  may  be  necessary  for  the 
line  of  such  road,  railway  or  canaL  or  site 
of  such  bridge.  *  *  •  And  provided  far- 
ther, that  If  such  corporation  locate  the  bed 
of  such  railway  or  canal  upon  any  part  of 
the  track  now  occupied  by  any  established 
state  or  county  road,  said  corporation  shall 
be  responsible  to  the  county  commissioners 
of  said  county  or  counties  in  which  such 
state  or  county  road  so  appropriated  Is  lo- 
cated, for  all  expense  incurred  by  such  coun- 
ty or  counties  in  relocating  and  opening  the 
part  of  such  road  so  appropriated." 

By  Laws  1888,  p.  64,  there  was  added  to 
this  law  a  section  to  be  known  as  section 
2466%  of  the  Code  of  1881,  which  as  amend- 
ed, being  section  8737,  Rem.  &  Bal.  Code, 
provides:  "Every  corporation  formed  under 
the  laws  of  this  state  for  the  construction  of 
railroads  or  canals  shall  possess  the  power 
to  construct  its  railway  or  canaL  as  the  case 
may  be,  across,  along  or  upon  any  river, 
stream  of  water,  watercourse,  plank  road, 
turnpike  or  canal,  which  the  route  of  such 
railway  or  canal  shall  Intersect  or  touch: 
but  such  corporation  shall  restore  the  river, 
stream,  watercourse,  plank  road  or  turnpike 
thus  intersected  or  touched  to  its  former 
state  as  near  as  may  be,  and  pay  any  dam- 
ages caused  by  such  construction.  •  •  •" 
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Section  3,  being  section  8788,  Rem.  ft 
al.  Code,  provides:  "Any  corporation  may 
lange  the  grade'  or  location  of  Its  road,  or 
inal,  not  departing  from  the  general  route 
wclfled  in  the  articles  of  Incorporation,  for 
le  purpose  of  avoiding  annoyances  to  pub- 
:  travel  or  dangerous  or  deficient  curves  or 
■ades,  or  unsafe  or  unsubstantial  grounds 
■  foundation,  or  for  other  like  reasonable 
uses.   •  * 

Section  4,  being  section  5717,  Rem.  ft  BaL 
xle,  provides:  "When  It  shall  be  necessary 

convenient  In  the  location  of  any  road 
ireln  mentioned  to  appropriate  any  part  of 
ly  public  road,  street,  or  alley,  or  public 
ounds,  the  county  court  of  the  county 
herein  such  road,  street,  alley  or  public 
ounds  may  be,  unless  the  same  be  within 
e  corporate  limits  of  a  municipal  corpora- 
m,  Is  authorized  to  agree  with  the  corpo- 
tion  constructing  the  road,  upon  the  ex- 
nt,  terms,  and  conditions  upon  which  the 
me  may  be  appropriated  or  used  and  oc- 
pled  by  such  corporation,  and  if  such  par- 
is  shall  be  unable  to  agree  thereon,  such 
rporation  may  appropriate  so  much  there- 

as  may  be  necessary  and  convenient  in 
e  location  and  construction  of  said  road." 
Section  5,  being  section  5718,  Rem.  ft  Bal. 
>de,  provides:  "Whenever  a  private  cor- 
ratlon  Is  authorized  to  appropriate  any 
tblic  highway  or  grounds,  as  mentioned  in 
e  last  section,  If  the  same  be  within  the 
alts  of  any  town,  whether  incorporated  or 
t  such  corporation  shall  locate  their  road 
ton  such  particular  road,  street,  or  alley, 

public  grounds  within  such  town,  as  the 
sal  authorities  mentioned  In  the  last  sec- 
>n  and  having  charge  thereof  shall  desig- 
te ;  but  if  such  local  authorities  shall  fail 

refuse  to  make  such  designation  within  a 
a  so  liable  time  when  requested,  such  cor- 
ratlon  may  make  such  appropriation  with* 
t  reference  thereto." 

Section  6,  being  section  5719,  Rem.  ft  Bal. 
de,  provides:  "Whenever  such  public  high- 
ly or  grounds  Is  taken  by  a  private  corpo- 
tion  by  agreement  with  the  local  author- 
es  mentioned  in  the  last  preceding  section, 
ch  corporation  may  place  such  gates  there- 
and  charge  and  receive  such  tolls  there- 
as  such  local  authorities  may  consent  to 
such  agreement,  and  none  other ;  but  when" 
e  same  Is  appropriated  without  such  agree- 
int.  as  provided  In  said  section,  such  cor- 
ratlon  shall  not  place  any  gate  or  oth- 
obstruction  upon  the  public  highway  or 
ounds  appropriated,  nor  charge  or  receive 
y  toll  from  any  person  passing  over  or 
mg  the  same." 

This  last  section  is  not  quoted  or  relied 
on  by  counsel  for  the  railway  company  as 
i  the  others  are;  but  as  we  proceed  we 
Ink  it  will  be  found  to  lend  material  aid 
a  proper  construction  of  the  other  sec- 
ins.  The  Laws  of  1869  are  referred  to  by 
a  compilers  of  Remington  ft  Balllnger's 


Code  as  the  first  enactment  of  this  law ;  but 
It  will  be  found  re-enacted  with  some  change 
In  1873,  as  we  have  cited. 

It  is  contended  by  learned  counsel  for  the 
railway  company,  in  substance,  that  the  term 
"land,"  as  used  In  sections  1  and  2  as  de- 
scriptive of  the  property  subject  to  appro- 
priation, Includes  land  already  devoted  to  a 
public  use,  as  a  state  or  county  road;  that 
the  demands  of  railway  companies  for  rights 
of  way  are  by  this  law  deemed  superior  to 
the  necessities  of  such  highways ;  that  such 
highways  may  be  so  appropriated  with  or 
without  the  consent  of  the  county  authori- 
ties ;  and  that  by  virtue  of  section  5  the  same 
right  of  appropriation  is  given  as  to  streets 
In  cities  and  towns.  In  Seattle  ft  Montana 
Ry.  Co.  v.  State,  7  Wash.  150,  84  Pac.  551, 
22LR.A.  217,  38  Am.  St  Rep.  866,  It  was 
sought  to  condemn  a  right  of  way  for  the 
railway  over  tldelands  belonging  to  the  state. 
The  right  to  do  so  was  based  upon  sections 
1  and  2  of  this  same  act,  there  referred  to 
as  sections  1569  and  1570,  1  Hill's  Ann.  St 
ft  Codes.  Disposing  of  this  contention,  the 
court  said:  "The  state  appeared  by  the  At- 
torney General,  and  moved  to  dismiss  the 
proceeding  as  against  it,  on  the  ground  that 
the  court  had  no  jurisdiction  to  entertain 
It,  which  motion  was  denied.  We  think  the 
court  erred  in  Its  ruling  on  this  point,  for 
the  following  reasons:  The  state  Is  the  own- 
er of  this  land,  and  there  Is  no  authority, 
either  express  or  implied,  in  the  statutes  for 
the  taking  of  any  part  of  it  through  exer- 
cise of  the  power  of  eminent  domain.  Our 
eminent  domain  act,  as  applied  to  railroads 
(Gen.  St  Si  1569,  1570 ;  Code  Proc  tit  9,  c. 
5),  must  be  construed,  as  are  all  such  acts, 
as  having  regard  only  to  the  taking  of  pri- 
vate property,  unless  there  is  either  express 
or  clearly  implied  authority  to  extend  them 
further.  Lewis,  Em.  Dom.  |  273;  State  v. 
Anthoine,  40  Me.  435;  Marblehead  v.  Com- 
missioners, 5  Gray  [Mass.]  451 ;  Charlestown 
v.  Commissioners,  3  Mete.  [Mass.]  202;  Ste- 
vens v.  Erie  Ry.  Co.,  21  N.  J.  Eq.  259."  At 
that  time  this  law  did  not  in  terms  enable 
the  acquisition  of  a  railway  right  of  way 
over  state  lands  as  the  amendments  since 
then  do,  by  specifically  naming  "lands  grant* 
ed  to  the  state  for  university,  school  or  oth- 
er purposes,  and  also  tide  and  shore  lands 
belonging  to  the  state."  Section  8740,  Rem. 
ft  Bal.  Code.  No  amendments,  however,  have 
been  made  which  in  any  manner  enlarge  the 
power  given  in  this  law  to  acquire  the  right 
by  a  public  service  corporation  to  occupy 
public  highways.  It  would  seem  that  if  the 
word  "land,"  as  descriptive  of  property 
which  might  be  so  acquired  by  a  railway 
company,  did  not  then  mean  tideland,  which 
the  state  held  with  the  power  of  sale,  prac- 
tically as  a  private  owner,  It  could  hardly 
mean  land  held  by  the  state  In  trust  for  the 
public  as  a  public  highway.  This  would  seem 
to  dispose  of  the  railway  company's  conteo- 
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tlons  In  so  far  as  Its  attempted  acquisition 
of  the  use  of  this  avenue  in  this  exclusive 
manner  may  be  regarded  as  being  based  up- 
on the  right  of  eminent  domain  against  the 
public.  That  decision  has  since  then  been 
cited  with  approval  by  this  court  in  the  fol- 
lowing cases :  North  River  Boom  Co.  v.  Smith, 
15  Wash.  139,  45  Pa  a  750 ;  Samish  Boom  Co. 
v.  Callvert,  27  Wash.  611,  614,  68  Pac.  867 ; 
State  ex  rel.  Trimble  v.  Superior  Court,  31 
Wash.  445,  452,  72  Pac.  89,  66  L.  R  A.  897; 
State  ex  Tel.  Atty.  Gen.  v.  Superior  Court,  36 
Wash.  381,  382,  78  Pac  1011.  Just  what 
right  the  railway  company  may  have,  un- 
der the  proviso  of  section  2  to  the  use  of 
state  or  county  roads,  we  need  not  now  de- 
termine, since  that  proviso  relates  only  to 
the  occupancy  of  such  roads.  We  are  not 
able  to  see  that  it  has  anything  to  do  with 
city  streets. 

Let  us  now  turn  to  the  rights  claimed  by 
the  railway  company  under  sections  4,  5,  and 
6.  The  right  of  public  service  corporations 
to  occupy  streets  under  these  sections,  if 
such  rlgbt  exists  at  this  time  by  consent  of 
the  council,  is  more  in  the  nature  of  a  fran- 
chise rlgbt  than  a  right  of  eminent  domain. 
It  Is  a  franchise  right  to  be  granted  by  the 
local  authorities,  or,  if  exercised  without 
their  consent,  may  be  considered  as  a  fran- 
chise granted  direct  by  the  state  but  with- 
out the  right  to  collect  toll  on  the  part  of 
the  public  service  corporation  exercising  such 
right  We  are  not  concerned  here  with  the 
right  of  any  public  service  corporation  save 
that  of  a  railway  company.  The  fact  that 
a  public  service  corporation  organized  for 
the  purpose  of  maintaining  a  "macadamized 
road,"  "plank  road,"  or  "clay  road,"  as  nam- 
ed in  section  1,  may,  under  this  law,  have  the 
right  to  "appropriate"  a  portion  of  a  street, 
does  not  necessarily  mean  that  a  railway  com- 
pany has  any  such  right  Nor  does  it  neces- 
sarily mean  that  even  such  road  corporation 
can  occupy  a  part  of  a  public  road  or  street 
to  the  exclusion  of  the  public  therefrom,  not- 
withstanding the  word  "appropriate"  is  used 
to  designate  such  occupancy.  Now,  It  will 
be  noticed  that  section  4  refers  only  to  "any 
road  herein  mentioned."  This  means,  of 
course,  any  road  operated  by  some  public 
service  corporation  which  may  appropriate 
some  part  of  a  public  road  outside  the  lim- 
its of  a  municipal  corporation,  with  or  with- 
out the  consent  of  the  county  court  Sec- 
tion 5  purports  to  give  the  same  right  to  the 
same  corporations  to  appropriate  parts  of 
streets  "within  the  limits  of  any  town."  If 
we  proceeded  no  farther,  it  might  well  be 
argued  that  the  word  "road"  used  in  these 
two  sections  does  not  include  "railway"  or 
"railroad."  But  when  we  proceed  to  section 
6,  a  part  of  the  same  law,  it  seems  to  us  that 
it  becomes  clear  that  this  use  of  the  streets 
was  not  intended  to  be  given  to  railway 
companies  in  towns.  Section  6  refers  to  the 
use  which  may  be  made  of  the  parts  of  pub- 


lic roads  and  streets  appropriated  by  corpo- 
rations, and  so  limits  that  use  as  to  render 
it  clear  that  none  but  toll  road  companies 
were  to  have  such  right  of  appropriation  un- 
der sections  4  and  5.  It  is  hardly  conceiva- 
ble that  the  provision  relating  to  the  main- 
taining of  gates  and  charging  toll  has  any 
reference  to  a  railway  corporation's  use  of 
roads  or  streets,  yet  such  provisions  would 
apply  to  railway  corporations,  if  such  cor- 
porations are  given  rights  of  appropriation, 
by  virtue  of  sections  4  and  5.  It  is  worthy 
of  note,  in  this  connection,  that  the  word 
"railway,"  not  "railroad,"  is  used  in  sec- 
tions 1  and  2,  while  the  word  "road"  Is  used 
in  connection  with  "macadamized"  "plank" 
and  "clay,"  and  in  section  4  it  is  "any  road 
herein  mentioned"  that  may  occupy  a  por- 
tion of  a  public  highway. 

It  is  insisted  that  the  use  of  the  word  "ap- 
propriate" Indicates  an  intention  to  allow  the 
appropriation  of  public  roads  and  streets  to 
the  entire  exclusion  of  their  use  by  the  pub- 
lic as  such,  if  desired  by  the  corporation 
seeking  their  use,  and  hence  must  apply  to 
railways  as  well  as  to  other  corporations. 
This  contention,  however,  cannot  prevail  In 
view  of  the  limitations  in  section  6  touching 
the  manner  of  use  by  the  appropriating  cor- 
poration, though  the  word  "appropriate" 
may  ordinarily  have  a  somewhat  broader 
meaning.  In  view  of  the  fact  that  this  law 
in  terms  only  refers  to  public  highways  out- 
side "the  corporate  limits  of  a  municipal  cor- 
poration" and  those  "within  the  limits  of 
any  town,"  it  might  be  argued  that  in  no 
event  could  it  apply  to  streets  in  a  city  of 
the  first  class.  No  such  municipal  corpora- 
tion, as  our  cities  of  the  first  class,  either  in 
size  or  organization,  existed  In  the  territory 
at  the  time  of  the  original  passage  of  this 
law  In  1873 ;  and  sections  4,  5,  and  6,  which 
we  have  been  discussing,  have  not  been 
amended  since  then.  However,  since  coun- 
sel have  made  no  contention  upon  this  ground, 
we  express  no  opinion  as  to  possibility  of 
the  law  being  applicable  to  the  public  streets 
of  such  cities.  Nor  Is  it  at  aU  likely  that 
there  will  ever  be  occasion  to  attempt  the 
exercise  of  any  such  right  by  a  toll  road 
corporation  in  such  a  city.  We  are  of  the 
opinion  that  a  railway  company  cannot  ac- 
quire under  this  law  any  right  to  occupy  any 
portion  of  a  public  street  in  a  city  of  the 
first  class,  either  with  or  without  the  con- 
sent of  the  legislative  authority  of  such  city. 
The  authorities  hereafter  cited  in  support  of 
our  conclusions  upon  the  railway  company's 
claims  under  other  statutes  lend  support  to 
this  view. 

We  now  turn  to  the  second  class  of  leg- 
islation relied  upon  by  learned  counsel  for 
the  railway  company.  These  statutes  have 
to  do  with  the  powers  of  cities  of  the  first 
class  and  the  powers  of  their  councils.  This 
expression,  suggesting  a  difference  in  these 
powers,  we  use  advisedly.  We  will  have  oe- 
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ttsion  to  notice  this  difference  as  we  pro- 
eed.  Many  provisions  of  the  statutes  con- 
erring  powers  upon  such  cities  and  their 
ounclls  have  been  called  to  our  attention; 
>ut  we  think  the  following  are  all  that  can 
osslbly  lend  any  support  to  the  claims  of 
be  railway  company:  In  1890  the  Legisla- 
ure  passed  an  act  to  provide  for  the  gov- 
rnment  of  cities  having  a  population  of 
0,000  or  more  inhabitants,  enabling  such 
ities  to  frame  charters  for  their  own  gov- 
rnment.  Laws  1890,  p.  215,  c.  7.  The  pur- 
ose  of  this  act  was  to  give  effect  to  section 
0,  art.  11,  of  the  Constitution.  The  powers 
iven  by  this  act  were  conferred  upon  the 
eople  of  the  cities  rather  than  upon  their 
ounclls  or  officers.  It  has  been  appropri- 
tely  referred  to  by  the  courts  and  the  bar 
s  the  "enabling  act."  Section  5  of  this  act, 
elng  section  7507,  Rem.  &  Bal.  Code,  pro- 
ides:    "Any  such  city  shall  have  power: 

*  •  (7)  To  lay  out,  establish,  open,  al- 
»r,  widen,  extend,  grade,  pave,  plank,  estab- 
sh  grades,  or  otherwise  improve  streets, 

•  *  and  to  regulate  and  control  the  use 
lereof,  and  to  vacate  the  same.  •  •  • 
>)  To  change  the  grade  of  any  street,  high- 
ay  or  alley  within  its  corporate  limits,  and 
>  provide  for  the  payment  of  damages  to 
ny  abutting  owner  or  owners.  •  •  *  (9) 
o  authorize  or  prohibit  the  locating  and 
instruction  of  any  railroad  or  street  rall- 
iad  in  any  street,  alley,  or  public  place  in 
ach  city,  and  to  prescribe  the  terms  and 
>nditIons  upon  which  any  such  railroad  or' 
reet  railroad  shall  be  located  or  construct- 
i ;  to  provide  for  the  alteration,  change  of 
rade,  or  removal  thereof.  •  *  *"  Cities 
•20,000  or  more  inhabitants  are  by  statute 
esignated  as  cities  of  the  first  class.  See- 
on  7479,  Rem.  &  Bal.  Code.  So  this  act  Is 
pplicable  to  Spokane.  In  1907  the  Legisla- 
te passed  an  act  as  follows:  "An  act 
ranting  additional  authority  to  cities  of  the 
rst  class  to  authorize  the  location,  construe- 
on  and  operation  of  railroads  in,  along, 
rer  or  across  any  highway,  street,  alley,  or 
□blic  place,  and  to  prescribe  the  duration 
□d  condition  of  such  use,  notwithstanding 
oy  charter  provisions  limiting  the  term  of 
*anchlse,  or  concerning  the  acquisition  by 
ay  such  city  of  the  property  of  companies 
aiding  any  franchise,  privilege,  license, 
rant  or  authority,  and  declaring  an  emer- 
ancy'  Be  It  enacted  by  the  Legislature  of 
le  state  of  Washington:  Section  1.  Any 
ty  of  the  first  class  shall  have  the  power 
y  ordinance  to  authorize  the  location,  con- 
ruction  and  operation  of  railroads  In,  along, 
rer  and  across  any  highway,  street,  alley 
r  public  place  in  such  city,  for  such  term 
f  years  and  upon  such  conditions  as  the 
ty  council  of  such  city  may  by  ordinance  pre- 
:rlbe,  notwithstanding  any  provisions  of  the 
barter  of  such  city  limiting  the  terms  of 
ranchises,  or  requiring  such  franchises  to 
antain  a  provision  that  such  city  shall  at 


any  time  have  the  right  to  appropriate,  by 
purchase,  the  property  of  the  corporation  re- 
ceiving any  franchise,  license,  privilege  or 
authority:  Provided,  however,  that  nothing 
herein  contained  shall  be  construed  as  ap- 
plying to  street  railroads  or  railroads  op- 
erated in  connection  with  street  railroads, 
in  and  along  the  streets  of  such  city."  Lawd 
1907,  p.  57;  Rem.  &  Bal.  Code,  §  7510. 

It  is  strenuously  argued  that  these  stat- 
utes confer  upon  the  city  council  the  power 
to  grant  to  the  railway  company  the  exclu- 
sive use  of  a  portion  of  this  avenue  in  the 
manner  contemplated  by  this  ordinance.  If 
this  power  is  vested  in  the  council,  then,  by 
the  mere  passage  of  an  ordinance  to  that 
effect,  any  street  in  any  city  of  the  first  class 
can  be  surrendered  wholly  to  any  railway 
company  to  the  entire  exclusion  of  ordinary 
highway  travel,  and  its  use  as  a  public  high- 
way thus  be  absolutely  destroyed.  The  most 
important  metropolitan  thoroughfare  in  the 
state  would  have  to  yield  its  life  as  a  public 
street  to  this  power,  if  the  city  council 
sought  to  exercise  it.  Of  course  it  is  con- 
ceded that  the  power  could  be  made  effective 
only  upon  rendering  compensation  to  own- 
ers of  abutting  property.  This,  however, 
only  touches  the  private  rights  involved. 
Before  the  question  of  compensation  for  the 
interference  with  such  rights  can  be  made 
the  subject  of  inquiry  in  an  eminent  domain 
proceeding,  it  must  clearly  be  made  to  ap- 
pear that  the  power  can  be  exercised  against 
the  right  of  the  public  to  use  the  street  as 
a  public  highway.  The  fact  that  only  half  of 
this  avenue  is  here  sought  to  be  devoted 
to  a  purpose  which  prevents  the  use  of  that 
portion  as  a  street  is  of  no  consequence  in 
this  Inquiry,  for  this  is  a  question  of  power. 
And  the  power  which  can  thus  take  such 
portion  can  take  all.  These  observations,  we 
concede,  do  not  show  a  legal  reason  for  say- 
ing the  Legislature  has  not  granted  to  the 
city  council  this  power;  but  they  do  sug- 
gest that  only  by  clear  and  unmistakable  lan- 
guage of  legislative  enactment  will  we  be 
warranted  in  holding  that  such  power  exists 
in  the  council. 

It  will  be  well  to  here  notice  that  this  Is 
not  a  vacation  ordinance.  It  is  not  seriously 
so  contended,  and  could  not  be.  It  Is  true 
that  in  subdivision  7  of  section  7507,  above 
quoted,  the  power  to  vacate  appears  to  have 
been  given;  but  that  power  must  now  be 
exercised  as  provided  by  Laws  1901,  p.  175 
(Bern.  &  Bal.  Code,  SI  7840-7843),  and  it  is 
not  pretended  that  this  law  has  been  com- 
plied with  in  the  passage  of  this  ordinance. 
It  is  evident  that  the  power  here  sought  to 
be  exercised  is  a  franchise  power,  and  is  not 
a  vacation  power.  What,  then,  are  the  rights 
of  the  public  in  this  avenue  as  against  the 
exercise  of  such  a  power?  Let  us  notice 
some  elementary  principles  touching  this 
right  of  the  public. 

In  Elliott,  Roads  &  Streets  (2d  Ed.)  fi  645, 
the  learned  author  says :  "  'Public  highways 


Digitized  by  GooQle 


582 


113  PACIFIC  REPORTER 


(Wash. 


belong,  from  side  to  side  and  end  to  end,  to 
the  public,'  and  any  permanent  structure  or 
parpresture  which  materially  encroaches  up- 
on a  public  street  and  Impedes  travel  is  a 
nuisance  per  se,  and  may  be  abated,  not- 
withstanding space  is  left  for  the  passage 
of  the  public.  This  is  the  only  safe  rule,  for, 
if  one  person  can  permanently  use  a  high- 
way for  his  own  private  purposes,  so  may 
all,  and,  if  it  were  left  to  the  Jury  to  de- 
termine in  every  case  how  far  such  an  ob- 
struction might  encroach  upon  the  way  with- 
out being  a  nuisance,  tbere  would  be  no  cer- 
tainty in  the  law,  and  what  was  at  first  a 
matter  of  small  consequence  would  soon  be- 
come a  burden  not  only  to  adjoining  owners, 
but  to  all  the  taxpayers  and  the  traveling 
public  as  well.  Thus  expediency  forbids 
any  other  rule.  But,  even  if  it  did  not,  the 
rule  is  well  founded  in  principle,  for  It  is 
well  settled  that  'the  public  are  entitled,  not 
only  to  a  free  passage  along  the  highway,  but 
to  a  free  passage  along  any  portion  of  it  not 
in  the  actual  use  of  some  other  traveler,'  and 
if  this  be  true  it  necessarily  follows  that 
there  can  be  no  rightful  permanent  use  of> 
the  way  for  private  purposes." 

In  2  Dillon's  Municipal  Corporations  (4th 
Ed.)  |  660,  that  learned  commentator  says: 
"The  king  cannot  license  the  erection  or 
commission  of  a  nuisance;  nor  in  this  coun- 
try can  a  municipal  corporation  do  so  by 
virtue  of  any  implied  or  general  powers.  A 
building,  or  other  structure  of  a  like  nature, 
erected  upon  a  street  without  the  sanction  of 
the  Legislature,  is  a  nuisance,  and  the  local 
corporate  authorities  of  a  place  cannot  give 
a  valid  permission  thus  to  occupy  streets 
without  express  power  to  this  end  conferred 
upon  them  by  charter  or  statute." 

Commenting  upon  the  nature  of  this  right 
of  the  public  to  have  the  use  of  the  whole 
of  the  street  for  highway  purposes,  the  Su- 
preme Court  of  Illinois,  in  Smith  v.  McDow- 
ell, 148  DL  51,  68,  35  N.  E.  141,  22  L.  R.  A. 
393,  speaking  through  Justice  Shope,  said: 
"The  permanent  encroachment  upon  a  public 
highway  or  street  unauthorized  by  the  Leg- 
islature, and  the  creation  of  a  purpresture 
therein  which  obstructs  the  free  and  uninter- 
rupted passage  of  the  public,  is,  as  a  matter 
of  law,  a  public  nuisance.  The  matter  of  in- 
convenience to  the  public,  or  that  sufficient 
of  the  street  may  remain  unobstructed  to 
still  accommodate  the  public  travel,  can- 
not be  considered.  The  trustee  of  the  public 
— the  municipality — is  charged  with  the  duty 
of  keeping  and  maintaining  the  streets,  in  all 
their  parts,  open  and  unobstructed,  and  in 
reasonably  safe  condition  for  the  public  use 
No  question  of  the  amount  of  damage  or  that 
may  ensue  from  the  creation  of  the  purpres- 
ture Is  raised,  nor  can  it  be  considered  in 
proceedings  by  the  public;  the  question  be- 
ing, simply,  whether  there  has  been  an  in- 
vasion of  the  public  right." 

A  vast  array  of  authorities  could  be  cited 
in  support  of  this  doctrine.   It  has  become 


elementary.  This  being  the  nature  and  ex- 
tent of  the  right  of  the  public  to  use  this 
avenue,  we  recur  to  the  question:  Has  that 
right  been  lawfully  surrendered  to  the  rail- 
way company  by  this  ordinance?  An  in- 
structive opinion  bearing  upon  this  question 
was  rendered  by  the  Court  of  Appeals  of 
New  York  in  Delaware,  L.  A  W.  R.  Co.  r. 
City  of  Buffalo,  158  N.  T.  266,  53  N.  E.  44. 
It  there  appears  that  the  city  council  had 
granted  permission  to  the  railroad  company 
to  construct  an  overhead  crossing  over  a 
street  of  the  city.  Accordingly,  the  crossing 
was  constructed  Testing  upon  permanent 
piers  placed  in  and  occupying  about  one- 
half  the  width  of  the  street  Thereafter  a 
controversy  arose  between  the  railroad  com- 
pany and  the  city  as  to  the  right  of  the 
company  to  maintain  the  piers  in  the  street 
The  court  construed  the  terms  of  the  grant 
by  the  council  as  not  including  the  right  to 
so  maintain  the  piers,  which  was  one  of  the 
questions  involved,  but  also  placed  its  hold- 
ing against  the  railroad  company  upon  the 
broader  ground  of  want  of  power  in  the  coun- 
cil to  grant  such  permission,  saying:  "It 
is  true  that  railroad  companies  are  author- 
ized to  construct  their  roads  across,  along, 
or  upon  any  street  or  highway  in  a  city  with 
the  assent  of  the  municipal  authorities. 
That  is  simply  a  general  authority  to  cross 
streets  with  the  consent  of  the  local  au- 
thorities. When  a  railroad  company  relies 
upon  a  legislative  act  as  a  justification  for 
an  encroachment  upon  public  or  private 
rights,  or,  as  in  this  case,  as  a  justification 
for  the  occupation  with  its  piers  and  abut- 
ments of  a  public  highway,  it  must  show  that 
the  statute  authorized  in  express  terms  or 
by  clear  and  unquestionable  implication  the 
doing  of  the  very  acts  complained  of,  or  that 
the  statute  was  imperative,  and  could  not  be 
executed  without  causing  a  nuisance.  The 
plaintiff  had  general  legislative  authority  to 
cross  the  street  in  question,  but  it  had  no 
express  authority  to  occupy  a  large  portion 
of  the  public  highway  with  abutments  and 
piers  for  the  support  of  its  structure,  to  the 
great  inconvenience  and  detriment  of  the 
public.  Nothing  less  than  express  authority 
to  place  these  obstructions  in  the  street  will 
shelter  the  plaintiff  from  the  consequences 
of  creating  a  nuisance  by  the  obstruction  of 
a  public  highway." 

In  Lake  Shore  &  M.  S.  Ry.  Co.  v.  City  ot 
Elyrla,  69  Ohio  St  414,  69  N.  E.  738,  the  Su- 
preme Court  of  Ohio  dealt  with  a  similar 
situation.  The  statute  relied  upon  as  con- 
ferring power  upon  the  council  to  grant  such 
occupancy  of  the  street  among  other  things, 
provided:  "If  it  be  necessary,  in  the  loca- 
tion of  any  part  of  a  railroad,  to  occupy  any 
public  road,  street  alley,  way,  or  ground 
of  any  kind,  or  any  part  thereof,  the  mu- 
nicipal or  other  corporation  or  public  officers 
or  authorities,  owning  or  having  charge  there- 
of, and  the  company,  may  agree  upon  the 
manner,  terms,  and  conditions  upon  which 
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tie  same  may  be  used  or  occupied;  and  if 
*e  parties  be  unable  to  agree  thereon,  and 
;  be  necessary,  in  the  judgment  of  the  di- 
jctors  of  such  company,  to  use  or  occupy 
ach  road,  street,  alley,  way,  or  ground,  such 
ampany  may  appropriate  so  much  of  the 
ame  as  may  be  necessary  for  the  purposes  ot 
s  road,  in  the  manner  and  upon  the  same 
»rms  as  is  provided  for  the  appropriation  of 
lie  property  of  individuals.  •  *  •"  Refer- 
Ing  to  this  provision,  the  court  said :  "Does 
:  authorize  the  council  to  grant  to  a  rail- 
way company  the  exclusive  and  permanent 
ight  to  occupy  a  public  street,  or  part  of  it, 
t  a  crossing  or  elsewhere?  Or  does  it  mere- 
T  authorize  a  Joint  occupancy?  We  have  no 
oubt  that  the  General  Assembly,  represent- 
lg  the  sovereignty  of  the  state,  may  em- 
ower  municipal  councils  to  make  the  larger 
rant  and  confer  the  exclusive  use ;  but  has 
:  done  so  by  the  foregoing  legislation?  We 
blnk  not  To  establish,  lay  out,  and  open 
p  a  county  road  or  a  public  street,  the  stat- 
tes  have  made  clear  and  distinct  provisions, 
nd,  when  the  road  or  street  is  no  longer  of 
ublic  use  or  utility,  provisions  equally  clear 
nd  distinct  are  made  for  their  vacation,  of 
11  which  public  records  are  made,  and  we 
nd  nowbere  any  other  method  of  vacating 
uch  public  highway  or  any  part  of  it  By 
be  proper  establishment  and  opening  of  the 
treet  the  village  or  city  becomes  vested 
rith  the  full  title  thereto,  in  trust  for  the 
ublic,  and  it  is  not  within  the  delegated 
owers  of  the  municipal  council  to  barter 
r  grant  away  such  title  except  in  the  mode 
rovided  for  the  purpose.  In  the  liberality 
f  our  laws,  and  in  proper  recognition  of  the 
ecessitles  and  benefits  of  railroad  enter- 
rises,  a  joint  use  is  permitted,  and  the  rail- 
ray  company,  in  a  manner  and  upon  such 
?rms  and  conditions  as  it  and  the  council 
lay  agree,  may  occupy  a  road,  street,  alley, 
ray,  etc.  But  its  occupancy  must  not  ex- 
ingulsh  the  prior  title  and  use,  and  perma- 
ently  exclude  the  public.  It  cannot  destroy 
he  dominant  right  of  the  public.  To  au- 
aorize  the  council,  the  municipal  author- 
Lies,  to  grant  more  than  a  joint  occupancy, 
equires  clear  and  express  language  In  the 
tatute  to  that  effect  and  which  we  do  not 
nd  In  the  section." 

A  great  many  decisions  of  the  courts  could 
e  cited  in  support  of  these  views.  Among 
thers  we  note  the  following:  01  ty  of  St 
•anl  v.  Chicago,  M.  &  St  P.  Ry.  Co.,  63 
linn.  380,  65  N.  W.  649,  34  L.  R.  A  184  ; 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  People,  222 
11.  427,  78  N.  B.  790;  Ligare  v.  City  of  Chi- 
ago,  138  111.  46,  28  N.  E.  934,  32  Am.  St  Rep. 
79;  Lockwood  v.  Wabash  R.  Co.,  122  Mo. 
6,  26  8.  W.  698,  24  L.  R.  A  516,  43  Am. 
it.  Rep.  547;  State  v.  Mayor  of  Jersey 
:ity,  52  N.  J.  Law,  65,  18  AtL  586;  State 
.  Warren  Railroad  Co.,  29  N.  J.  Law,  353 ; 
tarney  v.  Keokuk,  94  U.  S.  324,  342,  24  L. 
3d.  224.  This  court  recognized  the  sound- 
less of  these  views  in  State  ex  rel.  Telegraph 


Co.  v.  Spokane,  24  Wash.  53,  59,  63  Pac.  1116, 
1118.  Though  the  question  was  not  there  di- 
rectly involved,  it  was  said:  "The  primary 
purpose  for  which  highways  and  streets  are 
established  and  maintained  is  for  the  con- 
venience of  public  travel.  The  use  of  such 
highways  and  streets  for  water  mains,  gas 
pipes,  telephone  and  telegraph  lines  is  sec- 
ondary and  subordinate  to  the  primary  use 
for  travel,  and  such  secondary  use  is  per- 
missible only  when  not  inconsistent  with  the 
primary  object  of  the  establishment  of  such 
ways."  Of  course,  the  use  of  a  street  for  a 
railway  is  secondary  and  subordinate  to  the 
primary  use  it  is  Intended  for,  the  same  as 
the  uses  mentioned  by  the  court  in  that  case 
were  secondary  to  such  primary  use. 

We  will  not  attempt  to  follow  learned 
counsel  for  the  railway  company  through  the 
details  of  their  voluminous  and  elaborate 
brief.  We  believe  the  application  of  the  prin- 
ciples of  law  shown  to  exist  by  the  author- 
ities we  have  reviewed  and  cited  are  suffi- 
cient to  demonstrate  that  the  power  is  not 
given  to  the  city  council  by  the  statutes  re- 
lied upon,  to  grant  to  the  railway  company 
the  exclusive  use  of  a  portion  of  Front  ave- 
nue as  contemplated  by  this  ordinance.  We 
will,  however,  notice  some  other  matters  to 
which  counsel  have  particularly  directed  our 
attention. 

It  is  insisted  that  since  by  the  title  of  the 
act  of  1907  (section  7510,  Rem.  &  Bal.  Code) 
it  purports  to  be  an  act  granting  "additional 
authority"  to  cities  of  the  first  class,  it  was 
evidently  Intended  thereby  to  give  to  such 
cities  greater  power  than  they  already  pos- 
sessed. It  is  pointed  out  that  the  enabling 
act  of  1890  (section  7507,  Rem.  &  Bal.  Code) 
gives  the  power  to  the  cities  to  authorize 
the  location  and  construction  of  railroads  in 
streets,  from  which  it  is  argued  that  the  pas- 
sage of  the  1907  act  would  be  to  no  purpose 
unless  It  be  held  to  give  the  city  some  addi- 
tional power.  This  supposed  additional  pow- 
er, It  is  contended,  consists  of  power  to  grant 
to  railway  companies  some  greater  rights  in 
their  occupancy  of  the  streets  than  could  be 
granted  under  the  power  of  the  city  possessed 
by  virtue  of  the  enabling  act  of  1890.  There 
appears  no  basis  for  this  contention  other 
than  the  mere  fact  of  the  words  "additional 
authority"  being  found  in  the  title  of  the 
later  act.  When  we  turn  to  the  body  of  the 
act  we  find  the  grant  of  power  given  by 
rather  more  words  than  In  the  act  of  1890; 
but  we  are  not  able  to  see  that  it  is  any 
more  comprehensive.  The  only  difference  in 
the  words  indicating  what  privilege  may  be 
granted  by  the  council  is  that  by  the  act  of 
1890  there  may  be  granted  the  right  to  lo- 
cate and  construct  a  railroad  "in  any  street" 
while  by  the  act  of  1907  there  may  be  grant- 
ed the  right  to  locate  and  construct  a  rail- 
road "In,  along,  over  and  across  any  high- 
way." It  is  in  these  additional  words  In 
connection  with  the  title  ot  the  act  of  1907 
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that  counsel  seem  to  see  greater  power  con- 
ferred upon  the  city  than  in  the  grant  of 
power  In  the  enabling  act  of  1890.  Now  It 
seems  to  us  that  there  is  a  fundamental  dif- 
ference in  the  two  grants  of  power,  that 
when  recognized  will  at  once  render  plain  the 
purpose  of  the  enactment  of  the  latter.  The 
act  of  1890  was  passed  before  there  were  any 
cities  with  freehold  charters,  as  such  char- 
ters are  commonly  called ;  that  is,  charters 
framed  by  the  people  of  the  cities.  That  act 
did  not  grant  power  to  tbe  councils  of  such 
cities  or  to  any  of  the  officers  of  such  cities. 
It  granted  power  to  the  cities.  This  power 
was  left  to  the  cities  to  be  exercised  in  such 
manner  as  the  people  thereof  might  provide 
by  their  charter.  They  were  free  to  put  up- 
on their  councils  such  limitations  as  they 
deemed  wise  so  far  as  that  act  is  concerned. 
Indeed,  it  is  not  difficult  to  see  that  the 
council  might  by  the  provisions  of  a  char- 
ter adopted  by  the  people  be  entirely  prohib- 
ited from  exercising  any  power  to  grant  rail- 
road privileges  in  the  streets  so  far  as  that 
act  is  concerned.  We  take  judicial  notice 
of  the  fact  that  in  at  least  some  of  these 
cities  the  power  of  the  council  was  very 
much  limited  in  the  exercise  of  this  power. 
It  was  only  by  a  general  law,  such  as  this 
act  of  1907,  that  such  charter  restrictions 
could  be  removed.  In  the  body  of  this  act 
of  a1907  we  find  that  this  franchise  power 
is  granted  to  cities  of  the  first  class  to  be  ex- 
ercised "by  ordinance."  This,  of  course, 
means  by  the  city  council,  and>  as  the  act 
provides,  "notwithstanding  any  provisions  of 
tbe  charter  of  such  city  limiting  the  terms 
of  franchises."  Here  then  we  have  an  addi- 
tional power  granted,  not  to  the  city  in  the 
sense  in  which  the  power  was  granted  by 
the  enabling  act  of  1890,  but  to  the  city  coun- 
cil; a  power  which  the  council  would  not 
necessarily  possess  without  restriction  under 
the  city  charter ;  a  power  which,  indeed,  the 
council  might  not  possess  at  all  under  tbe 
city  charter.  It  is  evident  that  this  power  is 
additional  only  in  this  sense,  unless  it  can 
be  said  it  is  additional  because  of  the  use 
of  the  words,  "in,  along,  over  and  across," 
instead  of  the  word  "in"  standing  alone,  as 
it  does  in  the  enabling  act  of  1890.  Some 
contention  is  made  that  the  word  "in"  must 
be  presumed  to  have  been  used  to  express 
something  not  expressed  by  the  words  "along, 
over  and  across."  It  is  suggested  that  the 
word  "in"  appropriately  describes  the  con- 
struction of  a  railway  as  this  is  proposed 
to  be  constructed.  If  rules  of  legal  construc- 
tion, as  counsel  insist,  require  us  to  look 
for  a  meaning  for  this  word  not  covered  by 
the  others,  it  could  as  well  be  suggested  that 
it  means  in  the  street  low  enough  to  admit 
of  preserving  the  surface  so  as  not  to  Inter- 
fere with  the  use  of  the  street  by  the  public, 
as  to  attribute  to  the  word  the  meaning  sug- 
gested by  counsel.  No  authorities  have  been 
called  to  our  attention  indicating  that  the 
word  "in,"  as  here  used  for  the  purpose  of 


describing  the  nature  and  extent  of  a  power 
to  grant  a  railway  franchise  in  a  street;  has 
ever  been  held  to  mean  that  any  part  of  the 
surface  of  a  street  could  be  entirely  taken 
from  public  use  as  a  highway  by  virtue  of 
such  power.  The  following  authorities  cited 
by  counsel  are  in  point  upon  questions  sim- 
ilar In  their  nature  to  this,  but  do  not  mili- 
tate against  the  soundness  of  our  conclu- 
sions: State  v.  Newport  St.  Ry.  Co.,  16  R. 
I.  688,  18  Atl.  161 ;  County  of  Cook  v.  G.  W. 
R.  Co.,  119  111.  218,  10  N.  E.  664;  New  York 
L.  &  W.  Ry.  Co.  v.  Roll;  32  Misc.  Rep.  321, 
66  N.  Y.  Supp.  748;  Re  People's  Rapid  Tran- 
sit Co.,  125  N.  Y.  93,  26  N.  E.  25,  10  L.  R 
A.  728. 

Counsel  for  the  railway  company  make 
some  contentions  based  upon  provisions  of 
these  laws  giving  power  to  the  city  to  alter 
streets,  to  change  the  grade  of  streets,  and 
other  provisions  evidencing  the  city's  general 
control  over  streets.  We  will  not  follow 
counsel  through  these  contentions,  deeming 
it  sufficient  to  say  that  in  our  opinion  none 
of  these  provisions  indicate  any  grant  of 
power, to  surrender  the  use  of  streets  or  any 
part  of  the  surface  thereof  to  any  purpose, 
using  the  language  of  this  court  in  State  ex 
rel.  Telegraph  Co.  v.  Spokane,  '"inconsistent 
with  the  primary  object  of  the  establishment 
of  such  ways";  that  is,  inconsistent  with 
their  use  as  public  highways. 

It  Is  suggested  that  this  Inclosed  part  of 
the  surface  of  the  avenue  is  to  be  used  in 
such  a  manner  as  to  enable  the  railway  to 
descend  to  a  grade  sufficiently  low  to  not  In- 
terfere with  the  surface  of  the  avenue  along 
other  portions  thereof,  and  that,  since  the 
power  to  grant  the  use  of  the  avenue  under 
the  surface  is  given,  the  surface  may  be 
used  for  the  purpose  of  reaching  such  grade 
under  the  surface.  This  argument  might 
have  some  weight  if  there  were  no  other 
ways  of  reaching  a  proper  grade  under  the 
surface  of  streets.  Rut  manifestly  it  is  as 
easy  to  pass  from  private  property  under  a 
street  surface  as  it  Is  to  pass  from  private 
property  to  the  surface  of  the  street  We 
think  this  lends  no  support  to  counsel's  con- 
tentions. 

It  seems  to  us  that  a  railway  company  giv- 
en the  use  of  a  public  street,  under  the  pow- 
ers of  the  city  council  here  invoked,  must  be 
given  that  use,  if  it  is  to  occupy  any  of  tbe 
surface  of  the  street,  upon  substantially  the 
same  terms  as  any  other  traveler  upon  such 
street  may  use  it;  that  is,  a  free  passage 
along  the  portion  of  the  street  surface  so 
granted,  when  It  is  not  in  the  actual  use  of. 
some  other  traveler.  Such  railway  company 
may  have  some  superior  rights  under,  and 
some  exemptions  from  the  requirements  of, 
the  law  of  the  road,  because  of  the  fact  that 
its  trains  cannot  turn  from  off  its  tracks; 
but  it  cannot  acquire  by  any  grant  from  tbe 
city  council,  without  plain  legislative  author- 
ity therefor,  any  greater  right  to  perms- 
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ently  occupy  any  portion  of  the  street  sur- 
ice  so  as  to  obstruct  public  travel  thereon, 
tan  any  other  person  or  traveler  can  ac- 
uire.  We  are  of  the  opinion  that  the  city 
mncil  of  tbe  city  of  Spokane  does  not  have 
xe  power  to  grant  to  the  railway  company 
le  right  to  occupy  Front  avenue  in  front 
!  relator's  property  in  the  exclusive  manner 
mtemplated  by  this  ordinance.  It  follows 
tat  tbe  railway  company  does  not  possess 
le  power  to  condemn  the  property  rights 
f  the  relator  sought  to  be  acquired  in  the 
rademnntion  proceeding. 
The  findings  of  necessity  and  order  of  trial 
'  assess  damage,  made  in  that  proceeding 
rainst  the  relator,  are  reversed  and  set 
tide. 

RUDKIN,  FULLERTON,  and  GOSE,  JJ., 
incur. 


LLENBERG  et  al.  v.  WAINWRIGHT  et 
ux.  (EQUITABLE  LIFE  ASSUR.  SOCI- 
ETY OF  THE  UNITED  STATES,  Inter- 
vener). 

(Supreme  Court  of  Washington.    Feb.  17, 
1911.) 

Insurance  (|  82*)— Aovances— Personal 
Liability— Evidence— Sufficiency. 

Evidence  held  to  show  that  advances  to  a 
fe  insurance  agent  were  made  on  an  under- 
anding  for  repayment  only  out  of  commissions 
rcrning  to  him. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
ec.  Dig.  I  82.*] 

Evidence  (I  462*)— Testimony  Affecting 
Writings— Admissibility. 

Receipts  given  by  a  life  insurance  agent 
t  advances  providing  that  the  advances  shall 
•nstitute  a  lien  on  all  renewal  commissions 
id  percentage  allowance  accruing  and  provid- 
ig  for  their  payment  "on  the  termination  of 
y  contract  arrangements"  are  not  so  clear 
id  certain  as  to  exclude  oral  evidence  as  to 
ie  real  understanding  of  the  parties  as  to  de- 
ndant's  personal  liability. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
ent.  Dig.  §§  2134-2139;  Dec.  Dig.  §  462.*] 

Evidence  (§  462*)— Testimony  Affecting 
Writings— Admissibility. 

Receipts  given  by  a  life  insurance  agent 
it  advances,  reciting  that  the  advances  should 
i  a  lien  upon  and  be  repaid  from  commissions 

•  accrue  to  him,  are  not  so  clear  and  certain 
i  to  exclude  oral  evidence  to  show  that  it  was 
>t  intended  to  bind  the  agent  personally. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
ent.  Dig.  §§  2134-2139 ;  Dec.  Dig.  §  462.*] 

Bills  and  Notes  (8  332*)  —  Innocent 
Holder. 

Where  receipts  by  a  life  insurance  agent 
ere  accepted  by  tbe  company  as  much  as  by 
ie  general  agents  to  whom  the  receipts  were 
i ecu  ted,  the  insurance  company  in  suing  on 
tern  cannot  be  deemed  an  innocent  holder  so  as 

•  preclude  the  agent  from  showing  that  his  ob- 
gation  to  repay  was  not  absolute. 

[Ed.  Note— For  other  cases,  see  Bills  and 
otes,  Dec  Dig.  f  332.*] 

Insurance  (f  82*)— Advances  to  Employe 
—Obligation  fob  Repayment— Nature— 
Ev  i  dence — Sufficiency. 

Evidence  held  to  show  that  It  was  not  un- 
erstood  that  a  life  insurance  agent  should  be 


personally  bound  to  repay  advances  which  were 
agreed  to  be  repaid  out  of  commissions  to  ac- 
crue. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  8  82.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  John  S.  Jurey,  pro  tern. 
Judge. 

Action  by  Herman  Allenberg  and  another 
against  Morton  D.  Walnwrigbt  and  wife,  the 
Equitable  Life  Assurance  Society  of  the 
United  States  Intervening.  From  a  judg- 
ment for  defendants,  intervener  appeals.  Af- 
firmed. 

H.  A.  P.  Myers  and  Walter  L.  Johnstone, 
for  appellant.  Philip  Tindall,  Vince  H.  Fa- 
ben,  and  S.  H.  Kelleran,  for  respondents. 

PARKER,  J.  This  action  was  commenced 
by  the  plaintiffs  to  recover  from  the  defend- 
ants $1,981.47  alleged  to  be  due  upon  a  num- 
ber of  obligations  in  writing,  which  for  con- 
venience we  will  call  "receipts,"  signed  by 
tbe  defendant  Morton  D.  Walnwright  These 
receipts  were  all  In  one  or  the  other  of  the 
following  forms: 

"Oct  30,  1905.  Received  of  Allenberg  & 
Fleming  the  sum  of  twenty-five  dollars  ($25.- 
00)  as  an  advance,  upon  the  understanding 
that  until  said  amount  shall  have  been  fully 
repaid  with  interest,  the  same  shall  consti- 
tute a  lien  upon  and  be  repaid  from  any  and 
all  first  year's  and  renewal  commissions  and 
percentage  allowance  accruing  to  me  in  any 
manner  whatsoever,  with  interest  at  the  rate 
of  five  per  cent.  (5%)  per  annum,  to  be  com- 
puted up  to  and  paid  annually  on  the  31st 
day  of  December  in  each  year;  any  and  all 
compensation  accruing  being  applied  first  to 
the  payment  of  interest  upon  tbe  total  in- 
debtedness on  said  December  31st  in  each  year 
and  afterwards  to  the  payment  of  the  prin- 
cipal sum  then  due;  it  being  further  under- 
stood that  any  balance  outstanding  upon  tbe 
termination  of  .my  contract  arrangements 
shall  thereupon  become  immediately  due  and 
payable  by  me  in  cash  with  Interest.  Mor- 
ton D.  Walnwright   Approved,  A.  &  F." 

"5/3/04.  Received  of  Allenberg  &  Fleming 
the  sum  of  twenty-five  dollars  ($25.00)  as  an 
advance,  which  I  agree  to  repay  in  cash,  with 
interest  at  the  rate  of  five  per  cent  (5%)  per 

annum,  by  —   190 — ,  and  until  repaid 

with  Interest  I  hereby  agree  that  said  ad- 
vance shall  constitute  a  Hen  upon  and  be  re- 
paid from  any  and  all  first  year's  and  re- 
newal commissions  and  percentage  allow- 
ance accruing  to  me  in  any  manner  what- 
soever, with  Interest  at  the  rate  of  five  per 
cent  (5%)  per  annum;  the  understanding 
being  that  any  and  all  renewal  commissions 
accruing  to  me  shall  be  applied  first  to 
the  payment  of  interest  upon  the  total  in- 
debtedness, and  afterwards  to  the  payment 
of  the  principal  sum  then  due,  until  the  same 


"or  other  caaea  see  tame  topic  and  section  NUMBER  in  Dec.  Dig.  £  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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shall  have  been  fully  paid.  Morton  D.  Wain- 
wright   Approved,  A.  ft  F." 

These  receipts  were  all  printed  forms,  with 
no  blanks,  save  for  the  date;  for  the  name 
of  the  plaintiffs;  for  the  amount;  and  In 
the  second  form  for  the  date  of  maturity. 
The  blank  in  the  second  form  for  inserting 
the  date  of  maturity  was  left  unfilled  in  all 
the  receipts  of  that  form.  After  the  com- 
mencement of  the  action  the  Equitable  Life 
Assurance  Society  Intervened,  claiming  to  be 
the  real  party  in  Interest  as  plaintiff.  A 
trial  before  the  court  resulted  in  findings  and 
Judgment  in  favor  of  the  defendants.  The 
intervener  has  appealed. 

The  construction  of  the  receipts  sued  upon 
and  the  admission  of  oral  evidence  touching 
the  defendants'  personal  liability  thereunder 
are  the  questions  involved.  It  is  contended 
in  behalf  of  the  Intervener  that  these  re- 
ceipts evidence  absolute  personal  debt  obliga- 
tions on  the  part  of  the  defendants  which 
cannot  be  varied  or  explained  by  parol  evi- 
dence; and  that  no  question  of  fact  is  prop- 
erly in  the  case  save  the  question  of  the 
amount  of  credits  the  defendants  are  entitled 
to  upon  such  obligation.  It  is  contended  In 
behalf  of  the  defendants  that  these  receipts 
do  not  evidence  personal  indebtedness  against 
them;  that  if  it  be  held  that  a  strict  con- 
struction of  the  language  of  the  receipts  does 
evidence  such  an  indebtedness  then,  that  they 
were  signed  under  a  mutual  mistake  on  the 
part  of  both  the  defendant  Morton  D.  Wain- 
wright  and  the  plaintiffs  as  to  the  import  of 
the  language  therein  used;  that  the  evidence 
Introduced  and  admitted  by  the  court  to 
show  the  real  nature  of  the  obligation  in- 
tended by  the  parties  was  admissible;  and 
that  the  defendants  are  not  liable  beyond 
the  commissions  accruing  to  the  defendant 
Morton  D.  Wainwrlght  upon  insurance  pro- 
cured and  written  by  him,  for  the  interven- 
er and  the  plaintiffs  its  general  agents. 

The  facts  are  practically  undisputed,  and 
so  far  as  4  necessary  for  us  to  notice  they  are 
as  follows:  At  the  time  of  the  signing  of 
these  receipts  by  the  defendant  Morton  D. 
Wainwrlght  the  plaintiffs  were  the  general 
agents  of  the  intervener  located  at  Seattle, 
and  acting  as  such  under  the  firm  name  of 
Allenberg  &  Fleming.  They  were  authoriz- 
ed to  employ  subordinate  agents  to  solicit 
insurance  for  the  intervener,  and  according- 
ly employed  Morton  D.  Wainwrlght  who  was 
to  receive  certain  commissions  upon  the  in- 
surance procured  by  him,  not  only  upon  the 
first  year's  premiums,  but  also  upon  the  pre- 
miums to  be  paid  thereon  from  the  second  to 
the  twelfth  years,  inclusive.  The  contract 
for  this  employment  was  in  writing,  under 
which  the  employment  was  to  continue  until 
March  13,  1908.  About  the  time  of  makiog- 
the  contract  a  considerable  prejudice  had 
been  excited  in  the  public  mind  against  cer- 
tain life  insurance  companies  including  the 
intervener,  and  it  was  found  very  difficult 


for  solicitors  to  procure  insurance.  Wain- 
wrlght discovered  this  difficulty,  and  after 
four  or  five  months'  trial  he  became  so  dis- 
couraged that  he  announced  to  plaintiffs  his 
desire  to  discontinue  the  work.  The  plaintiffs 
however  were  anxious  to  have  him  continue 
his  efforts  and  urged  him  to  do  so,  which  he 
did,  though  he  afterwards  on  other  occa- 
sions expressed  a  desire  to  discontinue  for 
the  same  reason;  but  was  on  these  occasions 
again  urged  and  induced  by  plaintiffs  to  con- 
tinue. He  procured  some  insurance,  but  not 
sufficient  to  enable  him  to  pay  his  expenses 
out  of  his  commissions  upon  the  first  year's 
premiums,  including  a  fixed  expense  amount 
allowed  him  under  his  written  contract  of 
employment.  The  plaintiffs  thereupon  agreed 
to  advance  to  him  from  time  to  time  what- 
ever additional  amounts  he  might  need  for 
expenses.  He  claims  that  he  consented  to 
this  upon  the  understanding  with  the  plain- 
tiffs that  all  such  advances  should  be  pay- 
able only  out  of  commissions  accruing  to 
him,  and  that  in  no  event  was  he  to  be  held 
personally  liable  to  repay  such  advances. 
All  of  the  evidence  upon  his  question  was 
the  testimony  of  Wainwrlght  himself.  No 
effort  was  made  to  contradict  his  testimony 
upon  this  subject  The  Intervener  evidently 
relied  upon  its  contention  that  such  evidence 
was  inadmissible.  Wainwrlght's  testimony 
relative  to  this  arrangement  is  as  follows: 

"A.  The  conditions  were  such   that  we 
could  not  get  any  business,  and  I  went  to 
Mr.  Fleming  after  I  had  been  there  a  few 
months,  and  told  him  I  did  not  care  to  con- 
tinue under  the  conditions,  and  there  was  no 
opportunity  for  me  to  make  a  living  out  of 
it  under  the  original  contract,  and  he  stated 
that  he  wanted  me  to  stay,  that  he  would 
not  hold  me  to  the  original  contract  and  that 
he  would  advance  me,  if  I  remember  correct- 
ly, $25  a  week  to  live  off  of  and  pay  my  ex- 
penses, and  he  insisted  upon  my  staying.  Q. 
State  whether  that  conversation — whether 
that  was  a  single  conversation  or  whether 
you  had  such  conversation  more  than  once? 
A.  We  had  such  conversation  three  or  four 
different  times.   Q.  And  what  was  the  bur- 
den of  his  request  to  you  and  promise  to 
you  on  each  conversation?    A.  That  there 
would  be  nothing  held  up  against  me  In  re- 
gard to  the  advances  In  any  way,  shape,  or 
manner.   Q.  What  if  anything  was  the  un- 
derstanding with  regard  to  the  manner  or 
conditions  under  which  these  advances  were 
to  be  repaid?   A.  There  was  no  agreement 
made  between  Mr.  Fleming  and  I  that  that 
should  ever  be  repaid  to  Allenberg  ft  Flem- 
ing or  the  Equitable  Life  Insurance  Com- 
pany.  It  was  money  they  advanced  to  get 
out  and  do  all  I  could  in  the  interests  of  the 
Equitable  Life  Insurance  Company,  and  If 
there  was  anything  to  gain  by  that  they 
would  gain,  and  if  anything  they  would  lose 
they  would  lose.   Their  object  was  to  keep 
as  many  men  In  the  field  as  possible  to  keep 
up  the  appearance  from  the  exposures  that 
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were  being  made  through  the  magazines.  Q. 
Possibly  you  do  not  grasp  the  exact  purport 
of  the  question.  Was  there  any  understand- 
ing as  to  any  manner  in  which  Allenberg  & 
Fleming  were  to  be  reimbursed,  If  at  all? 
A.  Through  the  premiums  and  renewals.  Q. 
Explain  what  you  mean  by  that?  A.  The 
percentage  on  the  first  year's  payments  and 
a  renewal  for  12  years  afterwards  on  those 
premiums,  as  long  as  the  policy  was  in  force 
up  to  12  years.  If  I  remember  correctly,  it 
always  was  run  for  12  years.  Q.  That  is 
the  rate  set  forth  in  the  contract?  A.  Yes, 
sir;  the  rate  set  forth  in  the  contract.  Q*. 
And  those  commissions  that  would  be  due  to 
you  on  that  account  were  to  apply  on  these 
advances?  A.  On  money  advanced  to  me; 
jes,  sir.  •  •  •  Q.  Now  I  wish  you  would 
state  Just  the  circumstances  under  which 
yon  signed  up  these  slips  that  we  have  in 
evidence  here.  Just  tell  how  you  came  to 
sign  these  papers?  A.  When  I  first  talked 
with— was  introduced  to  Mr.  Fleming  and 
vent  up  to  talk  with  him,  and  he  told  me 
what  the  contract  was  and  so  forth,  and 
had  one  filled  out.  I  took  it  home  and  read 
It.  It  was  a  week  or  two  before  I  signed  It 
end  I  accepted  the  contract  and  worked  on 
it  for  a  while,  and  I  saw  that  it  was  impos- 
sible to  make  good,  and  I  was  going  to  quit 
and  he  got  me  to  remain  with  the  positive 
understanding  that  there  would  be  nothing 
charged  up  to  me  in  any  way,  shape,  or  man- 
ner. He  said,  The  only  thing  is  we  have  to 
hare  a  contract  of  this  sort—  Q.  You  do 
not  understand  me,  I  say  these  slips  here? 
A.  I  am  going  to  get  to  that  And  he  said, 
'Whenever  you  need  any  money  go  to  the 
cashier  and  get  it  and  sign  a  receipt'  So 
whenever  I  needed  any  money  or  wanted 
any  advances  or  anything  I  would  notify  the 
cashier,  and  the  cashier  would  hand  it  out 
to  me  with  one  of  these  slips  through  the 
window,  and  I  just  noticed  the  heading,  'Re- 
ceived from  Allenberg  &  W.  M.  Fleming,'  or 
'Allenberg  &  Fleming,'  and  supposed  that  was 
nothing  but  a  receipt  and  I  would  sign  them. 
I  never  read  one  of  them  in  my  life  until 
this  case  was  started.  Q.  Did  you  have  any 
idea  that  you  were  signing  anything  that 
might  be  construed  as  an  agreement  on  your 
part  to  absolutely  repay  these  advances?  A. 
Xo,  sir.  Q.  State  whether  or  not  you  ever 
had  any  intimation  made  to  you  or  received 
any  suggestions  that  there  was  any  conten- 
tion on  the  part  of  Allenberg  &  Fleming  or 
anybody  else  on  their  behalf  or  representing 
them,  or  connected  with  them  that  these 
slips  which  you  signed  and  which  are  in 
evidence  here  were  to  be  regarded  as  obligat- 
ing you  personally  to  repay  these  funds?  A. 
Xever  was  anything;  I  knew  nothing  of  It 
other  than  they  were  said  to  be  receipts. 
Q.  Otherwise  than  out  of  commissions?  A. 
Oat  of  commissions  and  renewals;  yes,  sir. 
Q.  When  did  you  first  learn  that  such  a  con- 
tention was  made?  That  those  were  re- 
garded by  Allenberg  ft  Fleming  and  by  the 


Life  Insurance  Society  as  absolute  promises 
by  you  to  repay?  A.  After  this  case  start- 
ed." 

This  action  was  commenced  in  April,  1909. 
The  last  of  the  receipts  sued  upon  was  signed 
in  December,  1905,  more  than  three  years 
before  the  commencement  of  this  action. 
Walnwright  was  arbitrarily  discharged  from 
his  employment  without  any  cause  being  as- 
signed or  shown  in  January,  1906,  before  the 
expiration  of  his  agreed  term  of  employment. 
This  it  will  be  noticed  was  also  over  three 
years  before  the  commencement  of  this  ac- 
tion. 

Passing  for  the  present  the  question  of  the 
admissibility  of  this  evidence,  other  than  the 
receipts  themselves,  for  the  purpose  of  show- 
ing the  real  understanding  of  the  parties 
as  to  the  defendants'  personal  liability,  we 
cannot  escape  the  conclusion  that  In  the  ad- 
vancing of  these  sums  to  Walnwright  and 
the  taking  of  the  receipts  from  him  in  this 
manner,  it  was  not  intended  that  the  money 
should  be  repaid  by  him  other  than  from 
commissions  accruing  to  him  upon  the  pre- 
miums falling  due  and  collected  upon  insur- 
ance procured  by  him;  and  that  it  was  not 
the  intention  of  the  parties  to  this  arrange- 
ment to  render  him  personally  liable  for  such 
advances.  His  testimony  clearly  so  indi- 
cates, and  it  was  evidently  upon  this  theory 
that  the  learned  trial  court  so  held.  This 
conclusion,  however,  cannot  prevail  if  the 
receipts  upon  their  face  are  such  as  to  ren- 
der the  defendants'  personal  liability  certain, 
and  there  was  no  mistake  in  the  execution 
of  the  receipts ;  for  in  that  event  the  receipts 
cannot  be  varied  by  parol  evidence.  This 
brings  us  to  the  question,  are  these  receipts 
so  certain  in  their  language  as  to  exclude 
parol  explanation? 

The  first  form  of  receipt  it  will  be  noticed 
provides  that  the  advances  "shall  constitute 
a  lien  upon  and  be  paid  from  any  and  all 
first  year's  and  renewal  commissions  and 
percentage  allowance  accruing  to  me,"  etc. 
This  language  seems  to  clearly  provide  for 
the  repayment  of  the  advances  from  a  spe- 
cific fund,  and  If  It  was  not  for  the  last  pro- 
vision in  this  form  of  receipt  we  would  have 
little  difficulty  in  deciding  that  no  personal 
obligation  was  created  by  Its  terms.  The 
last  provision  of  the  receipt  provides  for 
the  payment  of  these  advances  In  cash  "up- 
on the  termination  of  my  contract  arrange- 
ments." It  might  be  argued  that  the  termi- 
nation of  these  contract  arrangements,  meant 
at  the  end  of  12  years  when  Walnwrlght's 
right  to  commissions  would  expire,  assuming 
that  some  of  the  Insurance  procured  remain- 
ed alive  that  long;  or  that  it  meant  the 
termination  of  his  contract  arrangements  by 
his  own  voluntary  act  or  because  of  some 
act  of  his  entitling  the  plaintiffs  or  the  in- 
tervener to  terminate  all  his  rights  under 
his  employment  contract  We  have  seen  the 
employment  was  not  terminated  for  such 
cause.  Counsel  for  intervener  seem  to  argue 
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tbat  this  last  provision  means  the  termina- 
tion of  the  employment  contract  regardless 
of  the  cause  of  such  termination.  We  can- 
not give  our  assent  to  this  latter  contention ; 
and  do  not  think  that  the  form  of  receipt 
upon  its  face  is  po  clear  and  certain  as  to 
exclude  oral  evidence  such  as  was  here  of- 
fered to  show  the  real  understanding  of  the 
parties  as  to  the  defendants'  personal  liabil- 
ity. 

The  second  form  of  receipt  does  not  state 
any  specific  time  for  repayment  The  blank 
on  that  form  for  that  purpose  was  left  un- 
filled in  each  receipt  It  is  true  that  form 
provides,  "I  agree  to  repay  In  cash  with  In- 
terest" etc.,  but  it  also  provides  "said  ad- 
vance shall  constitute  a  lien  upon  and  be  re- 
paid from  any  and  all  first  year's  and  renew- 
al commissions  and  percentage  allowance  ac- 
cruing to  me,"  etc.  It  may  well  be  argued 
that  this  constitutes  an  agreement  to  repay 
only  from  a  specific  fund.  In  any  event  we 
think,  that  a  personal  liability  is  not  by  this 
form  of  receipt  so  clearly  fixed  upon  the 
defendants  as  to  exclude  the  oral  evidence 
admitted  by  the  court  to  show  the  real  un- 
derstanding between  the  parties. 

Some  contention  Is  made  that  the  Interven- 
er stands  in  the  position  of  an  Innocent  hold- 
er of  these  receipts,  and  that  therefore  it  Is 
bound  only  by  the  language  of  the  receipts. 
We  are  not  Inclined  to  look  with  favor  upon 
this  contention  In  view  of  the  relation  exist- 
ing between  it  and  its  general  agents,  the 
plaintiffs.  While  these  receipts  were  given 
to  the  plaintiffs  we  are  of  the  opinion  that 
the  record  shows  that  the  acceptance  of  them 
in  tbe  first  instance  was  as  much  the  act  of 
the  Intervener  as  that  of  the  plaintiffs.  In- 
deed, the  intervention  seems  to  have  been 
based  upon  that  theory. 

Under  all  the  circumstances  shown  we 
conclude  that  there  was  no  personal  liabil- 
ity created  against  the  defendants  by  the 
signing  of  these  receipts  by  Morton  D.  Wain- 
wright  The  judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  MOUNT,  FULLER- 
TON,  and  GOSE,  JJ.,  concur. 


GRAY  et  aL  v.  TAYLOR  et  al. 

(Supreme  Court  of  New  Mexico.    Sept  1, 
1010.    On  Rehearing,  Feb.  4,  1011.) 

1.  Statutes  (J  285*)— Passage— Legislative 
Journals. 

The  journals  of  the  two  houses  of  the  Leg- 
islature snowing  the  passage  of  a  statute  may 
be  judicially  noticed  in  aid  of  the  statute  to 
show  its  passage,  though  it  was  not  signed  by 
the  presiding  officers  of  the  two  houses,  as  pro- 
vided by  a  rule  adopted  separately  by  each. 

[Ed.  Note.— For  other  cbsps.  see  Statutes, 
Cent  Dig.  SI  17,  27,  384,  385;  Dec.  Dig.  S 


2.  Statutes  (|  283*) — Passage — Failure  or 
Governor  to  Approve. 

Where  tbe  journals  of  the  houses  'of  the 
Legislature  showed  the  passage  of  an  act  many 
days  before  the  day  on  which  the  Governor  sent 
a  message  to  the  Legislature  stating  that  he 
had  allowed  the  act  to  become  a  law  by  limita- 
tion, without  showing  the  day  of  receipt  of  the 
act  by  him,  tbe  court,  in  the  absence  of  an? 
showing  to  the  contrary,  will  assume  that  the 
Governor  acted  lawfully,  and  that  bis  message 
implied  the  receipt  by  him  of  the  act  more  than 
three  days  prior  to  the  message,  so  that  the  ac  t 
was  valid  under  Rev.  St.  U.  S.  §  1842,  provid- 
ing that  any  bill  not  returned  by  the  Govern- 
or within  three  days  after  presentation  to  him 
shall  be  a  law  as  if  he  had  signed  it 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  382;  Dec.  Dig.  |  283.*] 

3.  Counties  (|  34*)— Removal  or  County 
Seat— Petition— Sufficiency. 

A  petition  for  an  election  to  submit  to  a 
vote  of  the  electors  of  a  county  "the  proposition 
to  remove  the  county  seat  or*  the  county  to  a 
designated  town  is  a  petition  for  the  submission 
of  the  specific  proposition  to  remove  the  county 
seat  to  the  designated  town,  and  is  sufficient 
under  Comp.  Laws  1807,  g  630,  as  amended  by 
Laws  1000,  c.  80,  $  2,  providing  for  a  petition 
for  the  removal  of  the  county  seat  .of  any 
county. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §8  34,  35;  Dec  Dig.  |  34.*] 

4.  Counties  (§  35*)  — Removal  or  County 
Seats— Elections— Validity. 

Where  by  the  terms  of  a  statute  It  is  im- 
possible to  have  registration  of  the  voters  with- 
in tbe  time  following  a  petition  to  remove  the 
county  seat  of  a  county  and  the  election,  tbe 
election  is  not  invalid  on  the  ground  tbat  there 
was  no  registration. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec  Dig.  |  35.*] 

5.  Counties  (|  84*)— Removal  or  County 
Seat—  Statutbs  —  Original  Cost  or  Old 
Buildings. 

Under  Comp.  Laws  1807,  f  630.  as  amend- 
ed by  Laws  1007,  c  80,  f  2,  providing  for  tb? 
removal  of  the  county  seat  of  any  county,  and 
requiring  the  petitioners  for  an  election  to  de- 
posit $40,000,  where  the  original  construction 
of  the  courthouse  and  jail  cost  more  than  f30.- 
000,  etc,  the  court  in  determining  the  original 
cost  of  a  courthouse  and  jail  should  not  count 
subsequent  repairs. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec  Dig.  I  34.*] 

6.  Statutes  (|  77*)— Special  Statutes. 

Comp.  Laws  1807,  |  630,  as  amended  b<r 
Laws  1000,  c  80,  |  2,  relating  to  the  removal 
of  the  county  seat  of  counties,  and  providing; 
tbat  a  city  to  which  it  is  proposed  to  remote 
the  county  seat  shall  be  at  least  20  miles  dis- 
tant from  the  then  county  seat  etc.,  is  not  a 
special  or  local  act 

[Ed.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  §§  70-82;  Dec  Dig.  5  77.*] 

7.  Counties  (|  35*)  — Removal  or  County 
Seat— Elections— Ballots. 

Under  Comp.  Laws  1807,  f  630,  as  amend- 
ed by  Laws  1000,  c.  80,  (  2,  requiring  the  scth 
mission  of  the  proposition  to  remove  the  county 
seat  of  a  county  to  a  vote  of  the  electors  there- 
of, a  ballot  "For  County  Seat  "  is  in  ac- 
cordance with  section  631  and  properly  submits 
to  tbe  people  the  question  of  removal. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  I  41;  Dec  Dig.  3  35.*] 

Pope,  C  J.,  and  Wright  J-»  dissenting  is 

part. 


•For  other  casei  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  4k  Am.  Dig.  Key  No.  Series  *  Rep'r  Iadeza 
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Appeal  from  District  Court,  Lincoln  Coun- 
ty :  before  Justice  Merrltt  C.  Mechem. 

Action  by  S.  T.  Gray  and  another  against 
Robert  H.  Taylor  and  others.  Prom  a  Judg- 
ment of  dismissal,  plaintiffs  appeal.  Af- 
firmed. 

T.  B.  Catron  and  George  B.  Barber,  for 
appellants.  Hewitt  &  Hudspeth,  for  appel- 
lees. 

PARKER,  J.  This  is  an  equitable  action 
brought  by  plaintiffs  as  taxpayers  of  the 
county  of  Lincoln,  to  restrain  and  enjoin  tbe 
erection  of  a  courthouse  and  jail  at  Car- 
rizozo  in  said  county,  and  to  enjoin  the  pay- 
ing out  and  expenditure  of  $28,000  of  money 
in  the  treasury  of  the  county,  proceeds  of 
bonds  issued  and  sold  by  the  board  of  coun- 
ty commissioners  for  the  purpose  of  erect- 
ing a  courthouse  and  jail  at  Car  rizozo  in  said 
county.  The  action  of  the  board  of  said 
county  was  based  upon  chapter  80  of  the 
Laws  of  1909,  which  was  initiated  in  the 
Legislature  of  1909  by  council  bill  No.  86. 
Trial  was  bad  in  the  court  below,  which  re- 
sulted in  a  denial  of  the  injunction  and  dis- 
missal of  the  bill.  Appellants  make  various 
complaints  of  the  action  of  the  court  below. 

1.  Counsel  for  appellants  argues  against 
tbe  validity  of  the  act,  because  it  falls  to 
bear  tbe  signature  of  the  presiding  officers 
of  the  legislative  council  and  house,  as  re- 
quired by  the  respective  rules  of  each  house, 
and  cites  Field  v.  Clark,  143  U.  S.  671,  12 
Sup.  Cf.  495,  36  L.  Ed.  294.  In  that  case  the 
specific  question  presented  was  whether  tbe 
journals  of  the  two  houses  of  Congress, 
which  contradicted  the  terms  of  the  act  by 
showing  that  a  certain  section  of  the  act  not 
appearing  in  the  act  had  in  fact  been  passed 
by  both  bouses,  would  control  the  terms  of 
the  act,  or  whether  the  engrossed  bill,  signed 
by  the  presiding  officers  of*  each  house  and 
the  President,  found  in  the  archives  of  the 
office  of  the  Secretary  of  State,  would  con- 
trol the  recitals  of  the  journal.  The  court 
held  tbe  latter  would  control.  It  held  that 
the  journals  could  not  contradict  the  act, 
but  did  not  hold  that  they  might  not  be  read 
in  aid  of  the  act  Counsel  also  cites  Har- 
wood  Wentworth,  162  U.  S.  557,  16  Sup. 
Ct  890,  40  L.  Ed.  1069,  in  which  case  the 
holding  was  the  same. 

But  the  question  in  this  case  is  whether 
the  journals  may  be  resorted  to  in  aid  of  the 
act,  in  order  to  show  that  it  in  fact  passed 
both  bouses.  There  is  no  legislative  require- 
ment that  any  bill  shall  receive  the  signature 
of  tbe  respective  presiding  officers  of  the 
two  bouses.  The  only  requirement  is  found 
In  a  rule  adopted  separately  by  each  house. 
The  Journals  of  the  two  houses  show  the  pas- 
sage of  the  bill,  and  in  sUch  case  they  may 
b°  judicially  noticed  in  aid  of  the  act  Mc- 
Donald t.  State,  80  Wis.  407,  50  N.  W.  185; 
Gardner  v.  Collector,  6  Wall.  499,  18  L.  Ed. 
890;  7  Ency.  Ev.  991,  note  18; 


Objection  to  the  validity  of  the  act  is  made, 
on  account  of  tbe  absence  of  the  signature 
of  the  Governor,  and  certificate  by  him  of 
the  date  when  he  received  the  same.  The 
statutory  requirements  in  this  regard  are 
found  in  section  1842,  Rev.  St  U.  S.,  which 
provides:  "That  'every  bill  which  has  passed 
the  Legislative  Assembly  of  any  territory 
shall,  before  it  becomes  a  law,  be  presented 
to  the  Governor ;  if  he  approve  he  shall  sign 
it;  but  if  not,  he  shall  return  it,  with  his 
objections.  •  *  •  If  any  bill  Is  not  re- 
turned by  the  Governor  within  three  days, 
Sundays  excluded,  after  it  had  been  pre- 
sented to  him,  the  same  shall  be  a  law  in  like 
manner  as  if  he  had  signed  It,  unless  the 
Legislative  Assembly  by  adjournment  sine 
die  prevent  Its  return,  in  which  case  it  shall 
not  be  a  law.' " 

It  appears  from  the  journals  that  the  act 
was  passed  many  days  before  March  18th, 
the  last  day  of  the  session  and  the  day  upon 
which  the  Governor  sent  a  message  to  the 
Legislature,  stating  that  he  had  allowed  the 
act  to  become  law  by  limitation.  We  have  ex- 
amined the  original  engrossed  bills  on  file 
In  the  office  of  the  Secretary  of  the  Territory 
and  find  that  this  was  the  uniform  practice 
of  the  Governor  in  regard  to  acts  allowed  to 
become  law  by  limitation,  and  In  none  of 
them  does  he  show  the  date  of  receipt  of  the 
act  by  him.  In  the  absence  of  any  evidence 
to  the  contrary,  we  are  compelled  to  assume 
that  the  executive  acted  lawfully,  and  his 
message  will  be  assumed  to  imply  the  re- 
ceipt by  him  of  tbe  act  more  than  three  days 
prior  to  tbe  message. 

2.  The  contention  is  made  that  the  peti- 
tion for  the  election  was  not  in  accordance 
with  the  act,  and  that,  consequently,  the 
county  commissioners  had  no  power  to  call 
the  election. 

The  act  provides: 

"Sec  2.  That  section  630  ot  the  Compiled 
Laws  of  the  territory  of  New  Mexico,  of 
1897,  be  and  the  same  is  hereby  amended  so 
as  to  read  as  follows: 

"Sec.  630.  Whenever  the  citizens  of  any 
county  in  this  territory  shall  present  a  pe- 
tition to  the  board  of  county  commissioners 
signed  by  qualified  electors  of  said  county, 
equal  In  number  to  at  least  one-half  the  legal 
votes  cast  at  tbe  last  preceding  general  elec- 
tion in  said  county,  asking  for  the  removal 
of  the  county  seat  of  said  county,  to  some 
other  designated  place,  which  petition  shall 
be  duly  recorded  In  the  records  of  said  coun- 
ty, and  said  board  shall  make  an  order  di- 
recting that  the  proposition  to  remove  tbe 
county  seat  to  the  place  named  in  the  peti- 
tion, be  submitted  to  a  vote  of  the  qualified 
electors  of  said  county  at  the  next  general 
election,  if  the  same  is  to  occur  within  one 
year  of  the  time  of  presenting  such  petition, 
otherwise  at  a  special  election  to  be  called 
for  that  purpose  at  any  time  within  two 
months  from  the  date  of  the  presenting  said 
petition:  Provided,  That  whenever  It  is  pro- 
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posed  to  remove  a  county  seat  of  any  county 
which  has  public  buildings  consisting  of  a 
court  house  and  jail,  the  original  construction 
of  which  cost  said  county  more  than  the  sum 
of  thirty  thousand  ($30,000)  dollars  such  cost 
to  be  ascertained  from  the  records  of  the 
board  of  county  commissioners  of  said  coun- 
ty, then  before  said  board  of  commissioners 
shall  make  such  order  so  submitting  such 
proposition  to  move  the  county  seat,  to  the 
qualified  voters  of  said  county,  shall  require 
from  the  petitioners  or  the  persons  interested 
in  the  removal  of  said  county  seat  a  deposit 
of  forty  thousand  dollars  ($40,000)  In  money, 
which  said  deposit  shall  be  placed  in  the 
treasury  of  said  county,  which  said  sum 
of  money  when  so  placed  in  said  treasury 
shall  be  used  in  the  construction  of  a  court 
house  and  Jail  in  the  event  that  the  proposi- 
tion for  the  removal  shall  receive  a  majority 
of  the  votes  cast  at  such  election,  but  such 
deposit  shall  not  be  required  as  a  condition 
precedent  to  submitting  such  proposition  for 
the  removal  in  counties  which  have  no  court 
house  and  jails,  the  cost  to  the  county  of 
which,  as  ascertained  from  the  records  of 
said  county  commissioners  is  less  than  said 
sum  of  thirty  thousand  dollars  ($30,000)  as 
aforesaid;  but  the  same  shall  be  required 
In  all  cases  when  It  is  proposed  to  remove  a 
county  seat  from  a  point  situated  on  a  rail- 
road to  another  point  also  situated:  Pro- 
vided, further,  that  the  city,  town,  village 
or  place  named  in  the  petition  to  which  it  Is 
proposed  to  remove  said  county  seat  shall  be 
at  least  twenty  miles  distant  from  the  then 
county  seat  of  said  county  and  said  petition- 
ers or  persons  Interested  in  the  removal  of 
said  county  seat  shall  cause  to  be  conveyed  to 
said  county  by  a  good  and  perfect  title,  in 
the  event  of  the  proposition  for  the  removal 
shall  receive  a  majority  of  the  votes  cast  at 
such  election,  sufficient  suitable  land  to  be 
accepted,  If  containing  as  much  as  three- 
fourths  of  an  acre  for  court  house,  jail  and 
other  buildings  for  such  county,  the  deed 
for  which  shall  be  filed  with  and  accepted  by 
the  board  of  county  commissioners  before 
calling  said  election  which  deed  to  be  re-de- 
livered to  the  grantor  therein  named  in 
case  said  proposition  to  remove,  said  county 
seat  falls  to  receive  a  majority  of  the  votes 
cast  at  such  election,  and  that  no  proposition 
to  remove  a  county  seat  from  a  city,  town, 
village  or  place,  situated  on  a  railroad,  to 
one  not  so  situated,  shall  be  entertained  or 
voted  upon,  and  that  no  vote  shall  be  ordered 
on  substantially  the  same  proposition  more 
than  once  in  ten  years." 

The  petition  presented  to  the  board  of 
county  commissioners  in  this  case  was  as 
follows: 

"County  Seat  Petition. 

"To  the  Honorable  Board  of  County  Com- 
missioners of  Lincoln  County,  Territory  of 
New  Mexico: 

"We,  the  undersigned,  qualified  electors  of 


the  county  of  Lincoln,  In  the  territory  of 
New  Mexico,  respectfully  petition  you  to  call 
an  election  and  submit  to  a  vote  of  the  quali- 
fied electors  of  said  Lincoln  county  the  propo- 
sition to  remove  the  county  seat  of  said  Lin- 
coln county  to  Carrizozo,  a  town  situated  on 
the  El  Paso  &  Southwestern  Railroad." 

Counsel  urges  that  this  petition  does  not 
meet  the  requirements  of  the  statute.  He 
says  that  this  was  not  a  petition  to  remove 
the  county  seat  to  Carrizozo,  but  we  are  un- 
able to  agree  with  the  conclusion  urged.  The 
proposition  was  not  to  submit  the  question  of 
locating  the  county  seat  generally,  thus  call- 
ing for  signatures  of  persons  who  were  op- 
posed to,  as  well  as  in  favor  of,  the  removal. 
It  presents  the  specific  proposition  to  remove 
the  county  seat  to  Carrizozo.  Thus  no  sign- 
er to  the  petition — and  they  were  largely  in 
excess  of  the  required  number — could  have 
been  deceived  by  the  petition.  Counsel  cites 
Lanier  v.  Padgett,  18  Pla.  842,  and  McKin- 
ney  v.  Meyers,  26  Fla.  267,  4  South.  855.  In 
the  first  case  the  statute  provided  for  a  peti- 
tion praying  for  a  change.  The  petition  in 
that  case  was  "for  the  purpose  of  legally  lo- 
cating the  courthouse."  The  court  held  prop- 
erly that  the  petition  was  fatally  defective, 
because  signers  might  easily  have  been  se- 
cured to  such  a  petition  who  really  favored 
the  retention  of  the  county  seat  at  its  then 
location.  In  the  second  case  the  facts  were 
similar,  and  the  same  decision  reached.  In 
this  latter  case,  however,  the  court  uses  tbe 
significant  expression:  "If  there  was  in  tbe 
petition  any  prayer,  or  expression  of  desire, 
for  a  change  of  location  of  the  county  site, 
the  bill  does  not  inform  us  of  it"  In  tbe 
case  at  bar  the  desire  to  remove  the  county 
seat  by  tbe  signers  Is  apparent  We  there- 
fore hold  that  the  petition  was  sufficient 

8.  Objection  is  made  to  tbe  election  held, 
at  which  a  large  majority  of  the  people  of 
the  county  determined  that  the  county  seat 
should  be  located  at  Carrizozo,  on  the  ground 
that  there  was  no  registration  of  the  voters. 
By  the  terms  of  the  statute  it  is  impossible 
to  have  registration  within  the  time  follow- 
ing the  petition  and  the  election.  This  alone 
disposes  of 'this  contention. 

4.  The  next  contention  is  that  there  were 
frauds  in  the  election,  but  as  found  by  tbe 
court  below,  there  was  only  one  illegal  vote 
cast  and  that  was  in  favor  of  Lincoln. 

5.  The  act  requires  that  when  public  build- 
ings at  the  old  county  seat  cost  by  way  or 
original  construction  $30,000,  the  petitioners 
for  tbe  new  county  seat  must  deposit  $40,000 
In  money  for  the  erection  of  the  new  county 
buildings.  The  court  below  found  that  tbe 
original  cost  of  the  old  buildings  was  lea 
than  $30,000  and,  as  we  think,  correctly 
held  that  subsequent  repairs  should  not  be 
counted. 

6.  Counsel  urges  that  the  law  In  question 
is  local  and  special,  and  that  no  town  with- 
in 20  miles  of  a  county  seat  can  ever  be  a 
county  seat  no  matter  what  its  qualifications 
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y  be.  Without  reviewing  the  cases  cited, 
Is  sufficient  to  say  that  this  case  was  con- 
ered  in  Codlln  t.  Kohlhousen,  9  N.  M. 
>,  58  Pac  499,  and  the  act  was  held  not 
be  special  or  local  by  reason  of  the  20-mlle 
ritatlon.  We  see  no  reason  to  depart  from 
!  holding  in  that  case, 
r.  Counsel  for  appellants  complains  that 
i  ballots  submitted  to  the  people  at  the 
ction  were  misleading,  and  not  in  accord- 
*  with  the  requirements  of  the  provision 
section  630,  above  quoted,  which  requires 
it  the  board  shall  make  an  order  directing 
it  the  proposition  to  remove  the  county 
t  to  the  place  named  in  the  petition  be 
•mltted  to  a  vote  of  the  qualified  electors 
said  county.   The  ballot  provided  for  in 

i  order  was  "For  County  Seat   

i  was  in  exact  accordance  with  the  terms 
section  631,  Comp.  Laws,  1897.  We  see 
reason  why  this  ballot  was  calculated  to 
«ive  the  voter,  and  there  is  no  evidence 
it  the  voters  were  thereby  deceived, 
i.  The  point  is  not  raised  in  this  case  as 
whether  this  is  not  a  collateral  attack 
>n  the  location  of  the  county  seat  Quaere, 
ether  this  cause  should  not  be  affirmed 
<m  the  doctrine  announced  in  Torres  v. 
ard  of  County  Commissioners  (decided  at 
a  term)  110  Pac.  851. 

Tor  the  reasons  stated,  the  Judgment  of 
>  lower  court  will  be  affirmed,  and  it  is  so 
lered. 

LBBOTT,  J.,  concurs.  POPE,  C.  J.,  and 
SIGHT,  J.,  concur  specially  and  file  sep- 
tte  opinions. 

JECHEM,  J.,  having  tried  the  cause  be- 
r,  and  McFIE,  J.,  not  having  heard  the 
niment,  did  not  participate  in  this  decl- 


?OPB,  C.  J.  (concurring  specially).  While 
•eeing  with  most  of  the  opinion,  I  do  not 
icur  in  the  conclusion  announced  in  the 
ond  paragraph.  I  am  of  opinion  that  the 
in  of  the  petition  for  the  election  did  not 
nply  with  the  terms  of  the  statute.  The 
ter  clearly  requires  that  the  petitioners 
st  ask  for  the  removal  of  the  county  seat 
some  other  designated  place.  The  peti- 
n  to  my  mind  asks  simply  for  a  vote  on 
t  proposition  to  change.  A  person  oppos- 
;  Carrizozo,  but  desiring  an  election  simply 
settle  the  question  between  Carrizozo  and 
icoln  once  for  all,  might  with  perfect  con- 
tency  have  signed  the  petition.  Such  a  petl- 
n  does  not  comply  with  the  law,  and  is  not 
ralld  initiation  of  the  proceedings  for  an 
ction.  I  concur,  however,  in  the  result, 
on  the  ground  that  the  case  is  within  the 
Idlng  of  the  cause  this  day  announced  in 
rres  v.  Board  of  County  Commissioners, 
it,  where  the  proceeding  is  practically  an 
empt  to  settle  a  county  seat  controversy, 
!  exclusive  method  is  quo  warranto. 


I  am  authorized  to  say  that  Mr.  Justice 
WRIGHT  concurs  in  these  views. 

On  Rehearing. 

PARKER,  J.  This  case'  was  decided  at 
the  last  term  by  a  divided  court  A  rehear- 
ing was  had  at  the  present  term,  and  the 
cause  resubmitted  to  all  of  the  justices  quali- 
fied to  sit  in  the  case,  including  Associate 
Justice  ROBERTS,  who  has  since  the  former 
hearing  come  upon  the  bench. 

In  the  former  opinion  a  quaere  was  thrown 
out  by  the  court  as  to  whether  the  procedure 
by  injunction  was  proper  In  cases  of  this 
kind,  and  calling  attention  to  the  case  of 
Torres  v.  Board  of  County  Commissioners, 
decided  at  the  last  term.  In  the  argument 
on  rehearing]  counsel  on  both  sides  admit 
that  injunction  is  a  proper  remedy  in  a  case 
of  this  kind,  and  for  that  reason  the  court 
withdraws  the  intimation  contained  in  the 
former  opinion,  and  assumes  for  the  purposes 
of  this  case  that  the  procedure  is  proper. 

In  the  former  decision  the  court  divided 
upon  the  question  as  to  whether  the  petition 
for  the  election  was  in  accordance  with  the 
act  under  which  the  county  commissioners 
assumed  to  proceed.  Upon  this  rehearing  the 
court  had  carefully  re-examined  the  ques- 
tion, and  finds  no  reason  to  recede  from  its 
former  position. 

All  of  the  other  questions  In  the  case  were 
fully  examined  in  a  former  opinion,  and  have 
been  re-examined  by  the  court  on  this  re- 
hearing, and  the  court  adheres  to  its  former 
decision. 

ABBOTT  and  ROBERTS,  JJ.,  concur. 
POPE,  C.  J.,  and  WRIGHT,  J.,  dissent 

MECHEM,  J.,  having  tried  the  case  below, 
and  McFIE  J-,  not  having  heard  the  argu- 
ment did  not  participate  in  this  decision. 


TERRITORY  v.  PIERCE. 

(Supreme  Court  of  New  Mexico.    Jan.  26, 
1911.) 

(Syllalua  oy  the  Court.) 

1.  Criminal  Law  (§  829*)  —  Instructions  — 
Repetition. 

It  Is  not  error  to  refuse  a  requested  in- 
struction even  if  correct  in  law,  if  the  instruc- 
tions given  by  the  court  on  its  own  motion  fully 
cover  the  law  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  5  2011 ;  Dec.  Dig.  5  829.*] 

2.  Criminal  Law  (|  474*)— Evidence— Ex- 
pert Evidence. 

On  a  trial  for  assault  with  intent  to  com- 
mit rape,  and  taking  and  detaining  a  female 
unlawfully  with  intent  to  compel  her  to  be 
defiled,  where  the  defense  is  that  the  defendant 
is  suffering  from  senile  impotency,  and  hence 
incapable  of  forming  the  intent  necessary  to 
constitute  either  offense,  a  medical  expert  may 
testify  as  to  whether  or  not,  ic  his  opinion  as 
an  expert,  the  conduct  of  the  defendant,  set 
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out  in  a  hypothetical  question,  Indicated  senile 
impotency. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1061 ;  Dec.  Dig.  9  474.*] 

3.  Criminal  Law  (J  377*)— Character  Evi- 
dence. 

Evidence  of  the  reputation  of  a  defendant 
for  truth  and  veracity  is  not  admissible  (prior 
to  any  attack  upon  such  reputation),  except 
where  such  reputation  or  trait  of  character 
has  reference  to  the  nature  of  the  charge 
against  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §8  836,  837,  840;  Dec.  Dig. 
§  377.*] 

Appeal  from  District  Court,  Bernalillo 
County;  before  Justice  Ira  A.  Abbott 

Robert  H.  Pierce  was  convicted  of  assault 
and  he  appeals.  Affirmed. 

Robert  H.  Pierce,  the  defendant  was  In- 
dicted by  the  grand  jury  of  Bernalillo  coun- 
ty; the  Indictment  containing  two  counts, 
the  first  count  charging  an  assault  with  in- 
tent to  rape,  and  the  second  taking  and  de- 
taining a  female  unlawfully  with  intent  to 
compel  her  to  be  defiled.  Trial  was  had,  and 
the  defendant  was  convicted  on  the  second 
count  of  the  Indictment  and,  after  a  motion 
for  a  new  trial  being  overruled,  he  was  sen- 
tenced to  Imprisonment  in  the  territorial 
penitentiary  for  a  period  of  not  more  than 
four  years  nor  less  than  two  years. 

The  motion  for  a  new  trial  sets  out  19 
assignments  of  error,  all  but  3  of  which  were 
abandoned  for  the  purposes  of  this  appeal. 
The  three  assignments  of  error  which  are 
urged  upon  appeal  are  as  follows: 

(1)  The  court  erred  in  refusing  to  give  to 
the  Jury,  at  the  request  of  the  defendant  In- 
struction No.  2  of  defendant's  Instructions. 

(2)  The  court  erred  in  permitting  Dr. 
Tipton,  over  the  objections  of  defendant,  to 
give  his  opinion,  in  answer  to  a  hypothetical 
question,  that  the  defendant  in  his  opinion 
was  not  impotent 

(3)  The  court  erred  In  refusing  to  permit 
the  defendant  to  put  in  evidence,  In  his  own 
behalf,  his  general  reputation  for  truth  and 
veracity  in  the  community  where  he  resides. 

These  three  assignments  of  error  will  be 
discussed  separately. 

The  evidence  in  the  case  Is  too  disgusting 
and  revolting  to  attempt  to  set  the  same 
out  or  discuss  it  at  any  length.  In  brief, 
the  evidence  shows  that  the  prosecutrix,  Ada 
Hooker,  was  a  blind  girl  and  a  student  at  the 
territorial  asylum  for  the  blind  at  Alamo- 
gordo,  N.  M.,  and  that  in  October,  1908,  she, 
with  other  students,  was  In  attendance  on 
the  Irrigation  Congress  and  Territorial  Fair 
at  Albuquerque,  N.  M.,  in  charge  of  the  de- 
fendant, Pierce,  who  was  one  of  the  trustees 
of  the  institution.  It  was  further  shown  that 
between  7  and  8  o'clock  In  the  evening  of 
October  2,  1908,  he  went  to  the  house  where 
the  prosecutrix  was  lodging  with  another 
girl  and  took  her  for  a  walk  about  town, 


finally  reaching  a  rooming  house  where  he 
had  a  room.  So  far  there  Is  no  dispute  as  to 
the  facts.  From  this  point  the  testimony  of 
the  prosecutrix  shows  that  the  defendant, 
Pierce,  in  order  to  get  her  to  go  to  his  room, 
told  her  that  he  was  taking  her  to  see  the 
territorial  delegate  In  Congress,  with  regard 
to  some  land  matters  in  which  she  was  in- 
terested. He  led  her  upstairs  and  along  the 
hall  to  his  room,  the  door  of  which  he  un- 
locked, and,  taking  her  inside,  he  closed  and 
locked  the  door  behind  them.  The  defend- 
ant kept  the  prosecutrix  In  this  room  for  a 
period  of  nearly  three  hours,  during  which 
time,  by  means  of  Indecent  familiarities, 
threats,  and  even  physical  force,  he  attempt- 
ed to  defile  her.  The  evidence  of  what  oc- 
curred In  the  room  Is  too  disgusting  to  be  set 
out  in  detail,  and  it  is  not  necessary  for  a 
determination  of  the  points  raised  on  this 
appeal. 

The  appellant,  for  a  defense,  set  up  that 
whatever  of  Indecent  familiarities  took  place 
was  begun  by  the  blind  girl,  and  not  by  him ; 
that  he  was  Impotent  and  physically  Incap- 
able of  accomplishing  any  act  of  sexual  inter- 
course, and  therefore  incapable  of  having 
any  such  intent  as  was  set  up  In  either  count 
of  the  Indictment 

Charles  A.  Spiess,  for  appellant  Frank 
W.  Clancy,  Atty.  Gen.,  for  the  Territory. 

WRIGHT,  J.  (after  stating  the  facta  as 
above).  1.  Refused  instruction  No.  2,  of 
which  the  appellant  complains,  is  as  follows: 
"If  the  Jury  believe  from  the  evidence  In  the 
case  that  the  defendant  had  the  intent  at  the 
time  of  the  alleged  offense  of  assaulting  or 
taking  or  detaining  the  complaining  witness, 
as  set  forth  in  the  indictment,  not  to  rape 
her  or  to  compel  her  to  have  sexual  Inter- 
course with  him  by  force  or  menace  or 
duress,  but  only  to  solicit  or  persuade  her 
to  consent  to  sexual  Intercourse  with  him. 
the  court  Instructs  the  Jury  that  the  intent 
to  accomplish  such  sexual  Intercourse  by 
solicitation  or  persuasion  does  not  prove  the 
intent  charged  in  the  indictment,  and  it  ia 
their  duty  to  find  the  defendant  not  guilty." 
A  careful  reading  of  the  record  will  show  that 
the  court,  on  his  own  motion,  fully  instruct- 
ed the  Jury  with  reference  to  the  intent  set 
out  in  the  first  count  of  the  Indictment  and, 
after  having  so  instructed  the  Jury  with 
reference  to  the  first  count,  proceeds  as  fol- 
lows: "Such  an  intent  is,  however,  essential 
to  the  commission  of  the  offense  charged, 
and  unless  you  are  so  satisfied  that  the  de- 
fendant had  that  intent  and  not  merely  an 
intent  of  some  other  kind,  as,  for  instance, 
to  persuade  her  to  have  sexual  intercourse 
with  him,  or  to  get  whatever  sexual  gratifica- 
tion he  could  from  such  embracing  and 
handling  of  Ada  Hooker,  as  yon  may  find 
from  the  evidence  he  did,  or  to  accomplish 
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iy  other  purpose  except  the  one  charged  in 
ie  first  count,  then,  however  reprehensible 
ich  other  intent  and  purpose  may  have 
en,  you  should  find  him  not  guilty  under 
at  count"  The  court  then  continues,  after 
tting  out  the  necessity  of  the  Jury  being 
tisfled  beyond  a  reasonable  doubt  of  that 
bich  was  charged  in  the  second  count  of  the 
d  let  men  t,  as  follows:  "Unless  you  are 
tisfled  that  the  defendant  took  and  detaln- 
.  Ada  Hooker  in  said  room  by  compulsion 
id  against  her  will,  and  that  she  did  not 
ay  there  voluntarily,  and  that  he  took  and 
tained  her  there  with  the  intent  charged, 
id  not  with  some  other  intent  or  purpose 
stead  of  that,  you  should  find  him  not 
iilty  on  the  second  count" 
A  mere  reading  of  these  instructions  above 
toted  completely  settles  this  question  and 
ows  that  the  court  fully  instructed  the 
ry  upon  his  own  motion  as  to  what  intent 
is t  be  shown  before  the  Jury  was  warrant- 
in  finding  the  defendant  guilty  upon  either 
unt  The  court  having  frequently  held 
at  it  is  not  error  to  refuse  a  requested  in- 
ructlon  where  the  same  matter  in  sub- 
mce  has  been  given  in  the  main  charge, 
Is  question  needs  no  further  discussion, 
lavez  v.  Territory,  6  N.  M.  455,  30  Pac. 
3;  Territory  v.  Anderson,  4  N.  M.  213,  13 
c.  21;  Territory  v.  Baker,  4  N.  M.  236, 
Pac.  30;  Beall  v.  Territory,  1  N.  M.  507, 
8;  Territory  v.  Price,  14  N.  M.  262;  91  Pac. 
3. 

2.  The  second  assignment  relates  to  the  ad- 
8sibility  of  the  evidence  of  Dr.  Tipton, 
e  appellant  in  his  brief  objects  to  such  ev- 
ince for  the  reason  that  the  same  was  in- 
npetent;  in  other  words,  that  the  matters 

to  which  Dr.  Tipton  was  asked  to  give 
i  opinion  as  an  expert  were  not  matters 

to  which  expert  testimony  could  be  giv- 
;  that  the  hypothetical  question  stated  to 
•.  Tipton,  which  hypothetical  question  con- 
ned a  brief  statement  of  the  testimony 
ren  by  the  prosecuting  witness,  called  for 
conclusion  or  inference  which  should  have 
»n  left  to  the  Jury  to  determine.  A  care- 
I  reading  of  the  record,  however,  discloses 
»  fact  that  the  main  hypothetical  question 

stated  to  Dr.  Tipton  was  objected  to  by 
insel  for  appellant  for  the  reason  that  the 
pothetlcal  question,  as  stated,  did  not  em- 
dy  all  the  facts  in  the  case.  No  objection 
is  taken  to  the  competency  of  said  ques- 
n,  and  such  objection  cannot  be  heard  for 
»  first  time  on  appeal.  The  question,  after 
iting  the  facts  from  the  testimony  of  the 
jsecutrix,  concluded  as  follows:  "Would  or 
mid  not  that  conduct  Indicate  senile  lm- 
tency?"    To  which  the  doctor  responded: 

believe  it  does  not  indicate  senile  impo- 
icy."  No  motion  to  strike  this  answer  was 
ide.  Hence  no  objection  to  this  answer 
a  be  urged  in  this  court  for  the  first  time, 
ie  doctor  was  then  asked  his  reasons  for 
i  opinion.   A  general  objection  was  made 

the  question  as  Irrelevant  incompetent, 
113P.-38 


and  immaterial.  A  reading  of  appellant's 
brief,  however,  discloses  the.  fact  that  it  Is 
not  the  question,  but  the  answer,  which  is 
objectionable.  In  reply,  the  doctor  answer^ 
ed:  "The  action  described  showed  sexual  de- 
sire and  a  wish  to  gratify  it"  No  objection 
was  taken  to  this  answer  by  way  of  motion 
to  strike,  and  hence,  if  there  is  anything  ob- 
jectionable In  the  answer,  it  Is  not  now  here 
for  review.  However,  a  careful  reading  of 
the  record  in  this  case  discloses  the  fact 
that  the  defendant  as  one  of  his  defenses, 
offered  medical  testimony  to  prove  that  he 
was  suffering  from  senile  impotency,  and 
thai  by  reason  of  such  senile  Impotency  he 
was  unable  to  form  the  Intent  necessary  to 
commit  the  crime  charged  In  either  the  first 
or  second  count  Having  tendered  this  as  a 
defense,  it  certainly  was  incumbent  upon  the 
territory  to  meet  the  issue  as  best  it  could. 
The  territory  met  this  issue  by  the  testimony 
of  Dr.  Tipton.  Dr.  Tipton  testified  that  he 
was  a  physician  and  surgeon  and  had  been 
in  the  practice  of  his  profession  for  over  30 
years;  that  he  had  been  medical  superin- 
tendent of  the  New  Mexico  Insane  Asylum 
and  surgeon  general  of  the  territory  for  a 
number  of  years;  that  during  the  period  of 
his  professional  experience  he  had  had  occa- 
sion to  treat  many  cases  of  senile  impotency. 
He  then  proceeded  and  described  the  condi- 
tion that  is  ordinarily  called  senile  impoten- 
cy. All  of  this  testimony  was  without  ob- 
jection by  the  appellant  Having  so  testi- 
fied as  to  his  experience  and  qualifications, 
he  was  then  asked  the  hypothetical  question 
which  is  complained  of.  In  our  opinion  it 
is  not  necessary  to  discuss  the  matter,  other- 
wise than  to  say  that  we  believe  the  opinion 
of  Dr.  Tipton  upon  such  hypothetical  ques- 
tion, together  with  the  succeeding  answer, 
wherein  he  states  his  reasons  for  such  opin- 
ion, were  properly  admitted  as  expert  tes- 
timony. 

3.  The  third  assignment  of  error  alleges 
that  the  court  erred  in  not  permitting  the 
defendant  to  show  his  general  reputation  for 
truth  and  veracity  in  the  community  where- 
in he  resided.  There  can  be  no  question  but 
that  evidence  of  the  character  and  reputation 
of  a  defendant  charged  with  a  crime  is  al- 
ways admissible  on  behalf  of  defendant 
This  rule,  however,  is  subject  to  the  well- 
established  limitation  that  such  evidence 
must  be  restricted  to  the  trait  of  character 
which  is  In  issue  and  ought  to  have  some 
reference  to  the  nature  of  the  charge.  In 
the  case  of  Kilgore  v.  State,  74  Ala.  7,  quot- 
ed In  appellee's  brief,  the  court  said:  "In 
all  criminal  prosecutions,  whether  for  felony, 
or  for  misdemeanor,  the  previous  good  char- 
acter of  the  accused,  having  reference  and 
analogy  to  the  subject  of  the  prosecution,  Is 
competent  and  relevant  as  original  testimo- 
ny; it  Is  a  fact  which  must  be  submitted  to 
the  Jury,  and  ought  to  be  considered  by  them 
in  determining  whether  he  is  guilty  of  the 
offense  with  which  he  is  charged."  See,  also. 
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1  Green.  Evidence,  §§  54,  55;  Phillips  on  Ev- 
idence, p.  490;  State  v.  Kinley,  43  Iowa, 
294;  State  v.  Curran,  51  Iowa,  112,  49  N. 
W.  1006;  People  v.  Chrisman,  136  Cal.  282, 
07  Pac.  136;  People  v.  Cowgill,  93  Cal.  596, 
29  Pac  22a  Appellant,  in  Mb  brief,  cites 
the  case  of  Edgington  v.  United  States,  164 
U.  S.  363,  17  Snp.  Ct  72,  41  L.  Ed.  467,  as 
a  case  supporting  his  contention  that  the 
court  erred  in  excluding  testimony  as  to  the 
defendant's  general  reputation  for  truth  and 
veracity.  A  reading  of  this  case,  however, 
discloses  the  fact  that  it  was  a  prosecution 
for  the  making  of  a  false  deposition  in  aid 
of  a  fraudulent  pension  claim.  In  other 
words,  the  very  character  of  the  crime  Itself 
makes  relevant  the  reputation  of  the  defend- 
ant for  truth  and  veracity  upon  the  ques- 
tion of  whether  it  is  likely  or  unlikely  that 
he  would  be  guilty  of  this  particular  crime 
of  making  a  false  deposition;  in  other  words, 
false  swearing.  It  thus  plainly  appears  that 
the  very  case  upon  which  appellant  relies 
comes  strikingly  within  the  limitation  upon 
the  general  rule. 

The  judgment  of  the  lower  court  is  af- 
firmed. 

POPE,  a  J.,  and  McFIE,  PARKER,  and 
M  EC  HEM,  JJ.,  concur.  ABBOTT,  J.,  hav- 
ing tried  the  case  below,  did  not  participate. 
ROBERTS,  J.,  not  having  been  a  member  of' 
the  court  at  the  time  of  the  submission  of 
this  case,  did  not  participate. 


KINGSTON  et  al.  v.  WALTERS. 
(Supreme  Court  of  New  Mexico.  Feb.  1,  1911.) 

(SyUalus  ly  the  Court.) 

1.  Frauds,  Statute  of  (8  131*)  —  Written 
Contract— Enlargement  by  Parol. 

The  time  of  performance  of  a  written 
contract  within  the  statute  of  frauds  may  be 
enlarged  by  a  subsequent  oral  agreement 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  §  284;  Dec.  Dig.  |  131.*] 

2.  Specific  Performance  (|  101*)— Delay  of 
Plaintiff— Estoppel  to  urge  Objection. 

If  one  who  is  entitled  to  a  payment  within 
a  time  fixed  by  a  written  agreement  between 
himself  and  others  for  the  sale  of  real  estate, 
assures  those  who  are  to  make  the  payment, 
before  it  becomes  due.  that  they  can  have  a 
longer  time  within  which  to  make  it  than  that 
stipulated  in  the  agreement  and  they,  relying 
on  that  assurance,  fail  to  make  the  payment 
within  such  stipulated  time,  the  payee  is  es- 
topped from  claiming  a  breach  of  the  agreement 
because  of  such  failure. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  §  315 ;  Dec.  Dig.  8  101.*] 

Appeal  from  District  Court,  Chaves  Coun- 
ty; before  Justice  M.  C.  Mechem. 

Action  by  J.  H.  Kingston  and  W.  D.  Ma- 
honey  against  J.  W.  Walters.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Affirmed. 

On  the  day  of  its  date  the  defendant,  here 
the  appellant,  executed  and  delivered  to  the 


plaintiffs,  here  the  appellees,  this  written 
memorandum:  "McMillan,  N.  M.,  August  11, 
1904.  Received  of  John  H.  Kingston  and 
W.  D.  Mahoney,  $100.00  part  payment  for 
400  acres  of  land  located  in  Sec.  19  and  20 
in  Twp.  19,  S.  Et  26  E.  There  is  to  be 
$200.00  more  paid  on  or  before  the  15th 
day  from  date.  On  payment  of  said  $200.00 
as  stipulated  the  undersigned  will  place  with 
the  Citizens  National  Bank  of  Roswell,  quit 
claim  deed  for  said  land  to  be  delivered  on 
payment  of  $900.00  on  or  before  90  days  from 
date.  Failure  to  make  payment  as  stipu- 
lated works  a  forfeiture  of  amount  paid. 
[Signed]  J.  W.  Walters." 

The  $100,  the  receipt  of  which  it  acknowl- 
edges, was  actually  paid  at  that  time.  Im- 
mediately afterwards,  according  to  evidence 
for  the  plaintiffs,  when  the  parties  were 
about  to  separate  and  the  train  which  the 
plaintiffs  were  to  take  was  in  sight  coming 
toward  the  station  where  they  were,  the  de- 
fendant, in  response  to  a  statement  that  15 
days  was  too  short  a  time  for  Mr.  Kingston, 
one  of  the  plaintiffs  who  lived  in  Northern 
New  York,  to  get  home  and  send  the  next 
payment,  said  he  could  have  "five  or  ten 
days"  more,  and  those  present  were  called  to 
witness  his  statement 

It  appeared  by  undisputed  evidence  that 
the  defendant  had  a  nephew,  Mr.  Smith, 
who  was  employed  in  the  Citizens'  National 
Bank  of  Roswell ;  that  he  told  the  plaintiffs 
Mr.  Smith  would  attend  to  the  matter  for 
him ;  that  the  plaintiff  Mahoney  sent  $100, 
half  of  the  payment  of  $200,  which  by  the 
written  memorandum  was  to  be  made  within, 
15  days,  by  telegraph  to  the  defendant  on 
August  26th,  and  received  his  receipt  for  it: 
that  the  defendant  was  absent  from  Roswell 
several  days  covering  the  latter  part  of  Au- 
gust and  the  first  part  of  September;  that 
he  left  with  Mr.  Smith  a  copy  of  the  mem- 
orandum given  the  plaintiffs,  with  Instruc- 
tions to  accept  the  $100  to  complete  the  sec- 
ond payment  if  it  should  be  paid  August 
26th  or  within  five  days  thereafter;  that  on 
August  Slat  the  plaintiff  Kingston  sent  1 
money  order  for  $100  by  telegraph  to  the 
defendant  in  care  of  the  Citizens'  National 
Bank,  and  that  it  was  received  at  Roswell 
the  same  day.  The  manager  of  the  Tele- 
graph Company  testified  that  he  telephoned 
the  Citizens'  National  Bank  after  banking 
hours  August  81st  that  the  money  order 
was  there,  and  Mr.  Smith,  replying,  said 
Mr.  Walters  was  at  the  East  and,  it  being 
after  banking  hours,  he  would  call  the  next 
morning,  which  he  did,  but  declined  to  re- 
ceive the  order  on  the  ground  that  it  did 
not  arrive  in  time  the  day  before.  Mr. 
Smith  testified  that  he  was  not  notified  of 
the  arrival  of  the  order  until  September  2d. 
and  that  he  then  refused  to  receive  it  be- 
cause it  was  past  the  time  limit  fixed  by  his 
instructions.   On  September  6th  a  draft  for 
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100  was  sent  to  the  Citizens'  National  Bank 
y  the  plaintiff  Kingston  for  the  defendant, 
nd  the  bank  refused  to  accept  it  On  No- 
ember  9th  the  plaintiffs  tendered  the  de- 
endant  $1,000,  which  be  refused  to  accept 
'here  was  no  evidence  that  the  defendant 
bsented  blinself  from  Roswell  to  prevent  the 
la  In  tiffs  from  having  the  opportunity  to 
lake  the  payment  of  $100.  The  defendant 
laims  and  holds  the  $200  he  received  as  a 
orfelt  under  the  memorandum. 
The  cause  was  tried  with  a  Jury,  and  a 
erdlct  rendered  for  the  plaintiffs.  Judg- 
ment was  rendered  on  the  verdict  and  the 
efendant  appealed  to  this  court 

Reid  &  Hervey,  for  appellant  D.  D. 
emple  and  Nlsbet  &  Nisbet  for  appellees. 

ABBOTT,  J.  (after  stating  the  facts 
3  above).  It  is  made  clear  by  (be  evidence 
tat,  after  giving  the  plaintiffs  the  memo- 
mdum  in  question,  the  defendant  did  oral- 
■  agree  that  they  might  have  more  tban 
5  days  for  making  the  next  payment  re- 
uired.  The  evidence  is  conflicting  as  to  the 
umber  of  days  additional  he  agreed  to  give, 
ut  there  was  evidence  which  would  have 
arranted  the  jury  in  finding  that  it  was  as 
tany  as  10  days,  which  would  have  ended 
eptember  5th.  Before  September  5th  the 
efendant  had  refused  to  receive  the  $100 
degraphed  him,  on  the  ground  that  it  came 
>o  late.  If,  then,  the  verbal  agreement  of 
le  defendant  to  extend  the  time  fixed  by 
te  written  memorandum  for  making  the 
tcond  payment  was  valid,  the  verdict  of 
te  Jury  should  stand,  otherwise  it  should 

3t 

This  is  the  second  appearance  here  of  this 
tuse,  and  the  decision  of  this  court  In  14 
.  M.  368,  93  Pac.  700,  holding,  in  effect 
tat  a  subsequent  verbal  modification  of  the 
me  of  performance  fixed  by  a  written  agree- 
ent  for  the  sale  of  real  estate  will  be  re- 
irded,  in  a  court  of  equity  at  least,  as  valid, 
ust  stand  as  the  law  in  this  case,  and 
e  think  the  doctrine  need  not  be  limited 
>  equity.  It  is  stated  in  20  Cyc.  287,  that 
in  oral  agreement  for  an  extension  of  the 
me  of  performance  of  a  written  contract 
ithin  the  statute  of  frauds,  wblch  does  not 
i  effect  amount  to  making  a  new  contract 
ithin  the  statute,  is  valid."  And  this  view 

sustained  in  Smith  v.  Loomls,  74  Me.  606 ; 
teams  v.  Hall,  9  Cush.  (Mass.)  81;  Whit- 
er v.  Dana,  10  Allen  (Mass.)  326 ;  Donovan 

Richmond,  61  Mich.  467,  28  N.  W.  516. 
But  in  addition  to  what  was  then  con- 
dered  by  the  court,  there  is  now  before  us 
te  evidence  from  which  it  clearly  appears 
tat  the  defendant  should  be  estopped  to  set 
j  the  defense  that  the  plaintiffs  did  not 
ake  the  payment  of  $200  within  15  days,  as 
-ovlded  for  in  the  written  agreement  when 
ley  had  his  assurance,  on  which  they  re- 
ed and  acted,  that  they  might  take  more 
me.    Where  a  representation  as  to  the  fu- 


ture relates  to  an  intended  abandonment  of 
an  existing  right  and  is  made  to  Influence 
others,  and  they  have  been  Influenced  by  it 
to  act  it  operates  as  an  estoppel.  10  Cyc. 
752,  citing  Union  Mut.  L.  Ins.  Co.  v.  Mowry, 
96  U.  S.  544,  24  L.  Ed.  674 ;  Faxton  v.  Faxon, 
28  Mich.  159 ;  Elliot  v.  Whitmore,  23  Utah, 
342,  65  Pac.  70,  90  Am.  St  Rep.  700 ;  John- 
son v.  Blair,  132  Ala.  128,  31  South.  92. 

In  the  latter  case  the  husband  of  the  only 
heir  of  a  deceased  mortgagor  of  real  estate 
inquired  of  the  holder  of  the  mortgage  which 
was  then  five  years  overdue,  but  on  which 
the  Interest  had  been  regularly  paid  aud 
accepted,  whether  she  would  allow  the  mort- 
gage debt  to  stand  a  while  longer,  stating 
that  it  would  be  paid  then  if  she  required  it 
and  that  he  did  not  wish  to  have  to  pay 
an  attorney's  fee  for  foreclosure.  He  was 
assured  that  if  she  decided  to  have  it  paid 
she  would  let  him  know  so  that  he  could 
pay  it  without  an  attorney's  fee,  and,  rely- 
ing on  that  payment  was  not  made  and 
nothing  more  was  said  or  done  on  either  side 
until  about  a  year  later,  when  an  attorney 
demanded  payment  and  claimed  an  attor- 
ney's fee.  It  was  held  that  the  mortgagee 
was  estopped  from  recovering  an  attorney's 
fee.  See,  also,  Swain  v.  Seamen,  9  Wall. 
254,  19  L.  Ed.  654 ;  Clark  v.  Dales,  20  Barb. 
(N.  T.)  42;  Thomson  v.  Poor,  147  N.  Y.  402, 
42  N.  B.  18. 

In  Longfellow  v.  Moore  and  others,  102 
111.  294,  the  court  said:  "The  principle  of 
estoppel  would  not  permit  the  appellee  to 
throw  appellant  off  his  guard  and  thus  ob- 
tain an  inequitable  advantage  by  agreeing 
to  extend  the  time  of  appellant  to  perform 
the  contract  and  then  insisting  on  it  as  it 
was  written." 

The  judgment  of  the  district  court  Is  af- 
firmed. 

PARKER,  McFIE,  WRIGHT,  and  ROB- 
ERTS, JJ.,  concur.  POPE.  C.  J.,  having  pre- 
sided at  the  first  trial,  did  not  participate, 
nor  did  MECHEM,  J.,  who  tried  the  cause. 


LEUSCH  v.  NICKEL  et  a!. 
(Supreme  Court  of  New  Mexico.  Jan.  26,  1911 ) 

1.  Attachment  (8  277*)— Discharge  on  Bond 
—Effect. 

Since  under  Laws  1907,  c.  107.  subsec.  225, 
bond  to  perform  tbe  judgment  discbarges  an 
attachment,  motions  to  dissolve  an  attachment 
do  not  lie  after  such  discharge. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Dec  Dig.  8  277.*] 

2.  Pleading  (f  218*)  —  Demurrer  —  Disposi- 
tion. 

Filing  a  supplemental  complaint  served  on 
defendants  disposed  of  a  pending  demurrer  to 
the  original  complaint 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  S  2ia*J 
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3.  Appearance  (f  9*)— Giving  Bond. 

Giving  bond  to  discbarge  an  attachment 
under  Laws  1907.  c.  107,  subsec.  225,  binding 
defendants  to  perform  the  judgment,  constitutes 
an  appearance,  giving  the  court  jurisdiction  to 
award  judgment  against  them. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  8  81;  Dec  Dig.  8  9.*] 

4.  Judgment  (§  238*)— Copahttes— Joint  Lia- 
bility. 

That  one  of  several  makers  of  a  note  sued 
on  was  not  served  does  not  prevent  judgment 
against  those  served ;  the  liability  being  joint 
and  several  under  the  statute. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  8  416 ;  Dec.  Dig.  8  238.*] 

5.  Judgment  (8  106*)— Default. 

Defendants  having  failed  to  plead  within 
the  statutory  time,  judgment  was  properly  ren- 
dered on  the  note  sued  on. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  8  180;  Dec.  Dig.  8  106.*] 

6.  Attachment  (8  339*)— Bond  to  Dischabge 
— -Judgment  Against  Sureties. 

Laws  1907,  c.  107,  subsec.  226,  expressly 
authorized  judgment  against  sureties  on  a  bond 
given  under  subsection  225  to  discharge  an  at- 
tachment. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Dec.  Dig.  8  339.*] 

Appeal  from  District  Court,  Bernalillo 
County ;  before  Justice  Abbott 

Action  by  Gustave  Leusch  against  Fred  G. 
Nickel  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

This  is  an  attachment  suit  commenced  by 
the  filing  of  a  complaint  by  the  plaintiff  in 
the  district  court  of  Bernalillo  county  on  the 
25th  day  of  June,  1909.  On  the  same  day  an 
affidavit  and  bond  in  attachment  were  filed 
and  a  writ  of  attachment  issued.  The  de- 
fendants Milton  Edwards  and  Lena  Edwards 
were  personally  served,  but  the  return  of  the 
sheriff  shows  that  the  defendant  Nickel  was 
not  found.  The  complaint  shows  that  the 
suit  was  brought  upon  a  promissory  note  for 
the  sum  of  $1,000,  bearing  6  per  cent,  inter- 
est in  favor  of  the  plaintiff,  signed  by  all 
of  the  defendants.  This  note  is  dated  Janu- 
ary 1,  1909,  and  was  to  become  due  12 
months  after  date.  The  complaint  and  af- 
fidavit in  attachment  allege  that  this  note 
was  given  for  money  loaned  the  defendants, 
but  that  the  defendants  obtained  the  money 
from  the  plaintiff  by  fraud,  deception,  and 
false  pretenses.  As  the  complaint  discloses, 
this  suit-  was  brought  before  the  note  sued 
on  became  due,  but  no  judgment  was  render- 
ed thereon  until  a  considerable  time  after 
the  note  became  due.  On  the  26th  day  of 
June,  1909,  the  bakery  and  other  goods  and 
property  of  the  defendants  were  seized  under 
the  writ  of  attachment  by  the  sheriff,  but  the 
defendants  served  entered  into  a  bond  with 
securities  thereon  to  the  sheriff,  and  the  sher- 
iff released  the  property  and  restored  it  to 
the  defendants,  giving  bond  on  the  9th  day  of 
July,  1909.  On  the  26th  day  of  June,  defend- 
ants, by  their  counsel,  filed  a  motion  to  quash 
the  attachment,  and  on  the  15th  day  of  July 


demurred  to  the  plaintiff's  complaint  On 
the  11th  day  of  February,  1910,  counsel  for 
the  defendants  filed  a  motion  to  dissolve  the 
attachment  both  of  which  motions  were,  on 
the  15th  day  of  February,  1910,  overruled  by 
tne  court  On  the  17th  day  of  February, 
1910,  counsel  for  the  defendants  filed  a  mo- 
tion to  dismiss  the  cause  for  want  of  juris- 
diction of  the  person  and  the  subject-matter, 
which  motion  was  overruled  on  the  14th  day 
of  March  by  an  order  entered  nunc  pro  tunc 
on  the  19th  day  of  March.  On  the  14th  day 
of  April,  1910,  and  after  the  note  became 
due,  the  plaintiff  filed  his  supplemental  com- 
plaint, from  which  it  appeared  that  the  indebt- 
edness sued  for  had  become  due  and  payable, 
and  on  the  11th  day  of  May  Mr.  Isaac  Barth, 
Esq.,  attorney  for  the  defendants,  admitted 
in  writing  the  service  of  copy  of  the  supple- 
mental complaint  and  tuat  the  same  was 
served  upon  him  on  the  14th  day  of  April 
1910.  No  answer  or  other  pleading  having 
been  filed,  as  shown  by  certificate  of  the 
clerk  of  the  court,  default  vr&a  adjudicated 
on  the  11th  day  of  May,  1910,  and  on  the 
27th  day  of  May,  1910,  judgment  for  the 
plaintiff  for  $1,000  and  interest  to  the  amount 
of  $27  and  costs,  and  also  judgment  sustain- 
ing the  attachment  was  rendered  by  the 
court  against  the  defendants  and  the  sureties 
on  the  attachment  bond.  By  a  supplemental 
transcript  it  is  made  to  appear  that  on  July 
6,  1909,  a  traverse  of  attachment  was  filed, 
and  on  the  26th  day  of  February,  1910,  an 
amended  traverse  of  the  attachment  was 
filed  by  the  defendants.  On  the  10th  day  of 
June,  1910,  appeal  was  prayed  for  and  grant- 
ed, and  the  cause  is  now  in  this  court  upon 
that  appeal. 

Isaac  Barth,  for  appellants.  Collins  & 
Stroup,  for  appellee. 

McFIE,  J.  (after  stating  the  facts  as 
above).  There  are  six  assignments  of  error 
contended  for  by  the  appellants,  but  under 
the  views  of  the  law  and  facts  taken  by  this 
court  it  will  not  be  necessary  for  the  court 
to  consider  all  of  these  assignments.  While 
it  may  be  true  that  some  of  the  motions  made 
by  counsel  for  the  defendants  during  the 
early  stages  of  the  case  might  have  been  con- 
sidered well  founded,  if  the  same  had  been 
pressed  and  relied  upon  and  preserved  so  as 
to  be  available  on  appeal,  we  are  of  the  opin- 
ion that  both  as  to  the  attachment  Issue  and 
the  judgment  upon  the  indebtedness,  the  pro- 
ceedings and  rulings  of  the  court  upon  the 
motions  to  quash  and  dissolve  the  attach- 
ment for  defects  in  the  affidavit  the  original 
attachment  bond,  and  the  demurrer  to  the 
complaint  are  not  now  before  the  court  for 
consideration. 

Proceeding,  then,  to  the  consideration  of 
the  attachment  feature  in  this  case,  the  rec- 
ord discloses  that  the  defendants  gave  a  bond 
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to  the  sheriff  in  which  they  and  the  sureties 
on  the  bond  agreed  to  perform  the  judgment 
of  the  court  in  case  judgment  should  be  ren- 
dered against  them,  and  the  property  was 
released  from  the  attachment  and  the  attach- 
ment was  thereby  dissolved,  as  provided  for 
in  subsection  225,  c.  107,  Laws  1907,  which 
section  provides  as  follows:  "Subsec.  225.  If 
the  defendant  or  other  person  on  his  behalf 
at  any  time  before  judgment  give  a  bond  to 
be  executed  to  the  plaintiff,  by  one  or  more 
sureties,  possessing  the  same  qualifications 
required  by  sureties  on  bonds  for  the  issu- 
ance of  attachments,  to  the  effect  that  the 
defendant  shall  perform  the  judgment  of  the 
court,  the  attachment  in  such  action  shall  be 
discharged  and  restitution  made  of  any  prop- 
erty taken  under  it  or  proceeds  thereof. 
Such  bond  shall  also  discharge  any  garnishee 
from  liability  in  said  cause."  Chapter  107, 
above  referred  to,  provides  for  two  bonds. 
Subsection  198  provides  for  a  bond  to  be 
given  by  the  defendant,  which,  when  given, 
authorizes  the  defendant  to  retain  the  posses- 
sion of  the  property  attached.  The  bond 
further  provides  that  the  property  shall  be 
forthcoming  when  the  court  shall  direct,  but 
the  bond  given  was  not  a  forthcoming  bond 
under  this  section,  but  the  bond  provided  for 
in  subsection  225,  which  provides  for  the 
payment  of  the  debt,  and  has  the  effect  of 
dissolving  the  attachment.  The  bond  thus 
given  stands  in  lieu  of  the  rem,  and  the  ac- 
tion proceeds  in  personam. 

In  Shinn  on  Attachment,  f  304,  pp.  590, 
591,  592,  it  is  said:  "When,  for  the  purpose 
of  releasing  attached  property  (or  to  prevent 
property  from  being  attached),  a  bond  is  giv- 
en to  pay  the  judgment  which  the  attach- 
ment plaintiff  may  thereafter  procure  against 
the  attachment  defendant,  the  principal  ef- 
fect of  such  bond  is  to  dissolve  the  attach- 
ment (If  levied)  and  discharge  the  property 
from  the  attachment  lien,  and  the  case  will 
then  proceed  as  if  originally  begun  by  sum- 
mons. The  bond  stands  in  lieu  of  the  rem. 
The  property  is  gone  from  the  court's  con- 
trol. The  bond  is  special  bail,  and  is  a  sub- 
stitute for  the  property  as  regards  all  claims 
that  may  be  made  against  it  by  the  promoter 
of  the  suit  The  attachment  has  expended 
its  force  and  la  no  longer  operative.  The 
bond  dissolves  the  attachment  entirely.  It  is 
not  given  for  the  property  Itself,  but  for  the 
payment  absolutely  of  the  judgment  when  re- 
covered In  the  suit,  whatever  may  be  the 
amount,  if  within  the  penalty  named  in  the 
bond.  It  is  a  security  for  any  judgment 
which  would  have  been  satisfied  out  of  the 
attached  property.  And  this,  although  there 
may  be  by  leave  of  court  a  discontinuance 
as  to  all  the  defendants  named  in  the  bond 
except  the  administrator  of  one  deceased.  In 
fact.  It  has  been  said  that  a  bond  given  to 
the  plaintiff  to  pay  the  judgment  that  may 
be  recovered  by  him  operates,  not  only  to  re- 
lease the  levy,  but  to  destroy  the  writ  itself. 


and  that  thereafter  a  motion  to  dissolve  the 
attachment  as  being  irregular  or  improvi- 
dently  issued  will  not  be  entertained.  There 
is  no  levy  to  be  quashed  after  the  bond  is 
given  and  the  property  is  released."  U.  S. 
▼.  Ames,  99  U.  S.  85,  25  L.  Ed.  295;  Car- 
penter v.  Turrell,  100  Mass.  450;  Inbusch  v. 
Farwell,  1  Black  (U.  S.)  566,  17  L  Ed.  188; 
Fox  v.  MacKenzie,  1  N.  D.  298,  47  N.  W.  386; 
Morrison  v.  Alphin,  23  Ark.  136;  Fergusson 
v.  Glldewell,  48  Ark.  195,  2  S.  W.  711;  Rach- 
elman  v.  Skinner,  46  Minn.  196,  48  N.  W.  776. 

By  reference  to  the  bond  which  was  given 
in  this  case,  the  following  provisions  clearly 
show  that  it  was  given  for  the  purpose  of 
securing  the  discharge  of  the  attachment, 
and  as  an  obligation  to  pay  any  judgment 
that  might  be  rendered  in  the  case:  "Now, 
therefore,  we,  the  undersigned  residents  of 
the  county  of  Bernalillo,  territory  of  New 
Mexico,  in  consideration  of  the  premises  and 
in  order  that  the  attachment  in  such  action 
shall  be  discharged  and  restitution  made  of 
any  property  taken  under  it  or  the  proceeds 
thereof,  do  hereby  Jointly  and  severally  un- 
dertake and  promise  to  the  effect  that  if 
the  said  plaintiff  should  recover  judgment  in 
•said  action  we  will  pay  to  the  said  plaintiff 
upon  demand  the  amount  of  said  judgment 
and  promise  that  the  defendants  will  in 
every  manner  perform  the  judgment  of  the 
court  in  said  action.  [Signed]  Milton  H.  Ed- 
wards. Lena  Edwards.  Harry  Carter.  D. 
J.  Rankin.  J.  E.  Haines."  There  being  a  gen- 
eral appearance  for  the  defendants  in  this 
case,  and  this  bond  having  been  entered  into 
which  the  statute  specifically  says  shall  dis- 
charge and  dissolve  the  attachment  and  the 
Hen  thereof,  we  are  of  the  opinion  that  the 
assignments  of  error  relied  upon  as  to  the 
attachment  proceedings  cannot  be  considered 
on  this  appeal. 

The  second  and  fifth  assignments  of  error 
relate  to  the  judgment  rendered  upon  the  in- 
debtedness sued  for.  The  second  assignment 
is  that  the  court  erred  in  overruling  the  de- 
murrer of  the  defendants  to  the  complaint  of 
the  plaintiff.  The  record  shows  that  a  de- 
murrer was  filed  to  the  original  complaint, 
but  the  record  does  not  show  that  the  same 
was  formally  overruled  by  the  court  and  ex- 
ception taken  to  such  ruling.  The  record  fur- 
ther shows,  however,  that  a  supplemental 
complaint  was  filed  by  the  plaintiff  on  the 
14th  of  April,  1910,  of  which  defendants' 
counsel  admits  service,  and  this  supplemental 
complaint  covered  the  entire  cause  of  action, 
but  discloses  the  additional  fact  that  the  in- 
debtedness described  In  the  original  com- 
plaint bad  since  the  filing  thereof  become  due 
and  payable.  Comp.  Laws  1897,  §  2685  (sub- 
section- 89  of  the  Code  of  Civil  Procedure), 
is  as  follows:  "Subsec.  89.  In  every  com- 
plaint, answer  or  reply,  amendatory  or  sup- 
plemental, the  party  shall  set  forth  in  one  en- 
tire pleading  all  matters  which,  by  the  rules 
of  pleading,  may  be  set  forth  in  said  plead- 
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ing,  and  which  may  be  necessary  to  the  prop- 
er determination  of  the  action  or  defense." 
The  filing  of  this  supplemental  complaint 
had  the  effect  of  disposing  of  the  demurrer 
filed  to  the  original  complaint  inasmuch  as 
the  same  was  not  renewed  as  to  the  supple- 
mental complaint  so  far  as  the  record  shows. 
Therefore  this  assignment  would  appear  to 
be  unavailing. 

The  fifth  assignment  of  error  is  that  the 
court  erred  In  entering  judgment  for  the  rea- 
son that  the  court  had  no  jurisdiction  of  ei- 
ther the  party  or  the  subject-matter.  This 
assignment  does  not  appear  to  be  well  taken, 
first  for  the  reason  that  by  a  general  ap- 
pearance the  parties  were  certainly  before 
the  court,  and  this  also  appears  from  the 
bond  executed  for  the  payment  of  any  judg- 
ment which  might  be  rendered.  The  sub- 
ject-matter of  the  action  was  Indebtedness 
evidenced  by  a  promissory  note,  as  to  which 
there  was  no  denial  of  the  amount  due  and 
payable,  nor  is  there  any  denial  of  the  serv- 
ice of  the  defendants  Milton  and  Lena  Ed- 
wards, the  principals  in  the  bond  which  was 
given  for  the  payment  of  the  Indebtedness, 
and  there  was  service  of  the  supplemental 
complaint,  as  appears  from  the  admission 
in  writing  of  the  attorney  for  the  defendants. 
The  fact  that  the  defendant  Nickel  had  not 
been  served  in  tbe  attachment  suit  would  be 
entirely  immaterial  as  to  the  indebtedness 
due  upon  this  note,  Inasmuch  as  the  contract 
evidenced  by  the  note  Is  Joint  and  several  un- 
der the  statute,  and  could  be  hiaintained 
against  the  defendants  served.  In  our  opin- 
ion the  conduct  of  the  defendants  themselves 
clearly  conferred  jurisdiction  both  as  to  the 
person  and  the  subject-matter  of  the  action. 

The  record  disclosing  the  fact  that  the  de- 
fendants served  had  failed  to  answer  or  plead 
within  the  time  limited  by  law,  judgment 
was  properly  rendered  upon  the  note  sued 
upon. 

The  sixth  assignment  of  error  goes  to  the 
rendering  of  judgment  against  the  sureties 
on  the  bond  undertaking  to  pay  the  judg- 
ment, but  there  appears  to  be  very  clear  au- 
thority for  the  rendition  of  judgment  against 
the  sureties  under  the  statute  of  this  terri- 
tory. Subsection  226,  c.  107,  Laws  1907,  pro- 
vides as  follows:  "If  upon  the  trial  of  said 
cause  judgment  shall  be  rendered  against 
tbe  defendant  on  the  demand  sued  for,  such 
judgment  shall  also  be  rendered  against  the 
sureties  on  said  bond  given  for  the  discharge 
of  said  attachment;  and  the  giving  of  said 
bond  shall  have  the  effect  of  conferring  juris- 
diction upon  the  court  to  render  said  judg- 
ment against  the  said  sureties  for  the  amount 
of  the  damage  recovered  against -the  defend- 
ant, without  further  process  or  notice."  This 
section  refers  specifically  to  a  judgment  in  a 
case  such  as  that  now  under  consideration, 
and  there  can  be  no  doubt  of  the  right  of 
the  court  under  this  section  to  render  the 


judgment  against  the  sureties  upon  the  bond 
given  to  dissolve  tbe  attachment 

The  judgment  of  the  court  below  is  affirm- 
ed, with  costs.  And  it  Is  so  ordered. 

POPE,  C.  J.,  and  PARKER,  MECHEM, 
WRIGHT,  and  ROBERTS,  JJ.,  concur.  AB- 
BOTT, X,  having  heard  the  case  in  tbe  court 
below,  did  not  participate. 


DAVISSON  et  al.  v.  CITIZENS'  NAT.  BANK 
OF  ROSWELL. 

(Supreme  Court  of  New  Mexico.    Aug.  30, 
1910.    Rehearing  Denied  Jan.  7,  1911.) 

(Syllabut  by  the  Court.) 

Escbows  (I  14*)— Depositary— Nature  aiu> 
Duty— Unauthorized  Delivery. 

Under  the  circumstances  set  out  in  the 

statement  of  facts,  the  appellee  as  holder  of 

an  escrow  was  not  justified  in  delivering  it  to 

either  party. 
[Ed.  Note.— For  other  cases,  see  Escrow*, 

Cent  Dig.  II  17-20;  Dec  Dig.  I  14*] 

Appeal  from  District  Court,  Chares  Coun- 
ty; before  Justice  W.  H.  Pope. 

Action  by  George  A.  Davlsson  against  the 
Citizens'  National  Bank  of  Roswell  and  oth- 
ers. There  was  a  judgment  for  the  defend- 
ant Bank,  and  plaintiff  and  the  other  defend- 
ants appeal.  Reversed  and  remanded,  with 
instructions. 

The  appellant  Owens  and  one  Berryman 
entered  into  a  contract  for  the  sale  of  lands, 
the  appellant  Davlsson  acting  as  agent  for 
Owens.  The  conditions  of  the  contract  are 
not  material  here.  After  signing  up  the 
contract,  Berryman  drew  a  check  upon  an 
Arkansas  bank  In  favor  of  Davlsson,  as  agent 
for  $9,173.32.  The  check  was  placed  in  an 
envelope  with  tbe  contract  of  sale,  and  the 
parties  in  company  went  to  the  appellee  bank 
and  delivered  the  envelope  containing  the 
check  and  contract  to  the  cashier  of  the 
bank,  who,  as  the  court  found,  in  the  pres- 
ence and  with  the  concurrence  of  all  the 
parties,  made  the  following  written  indorse- 
ment on  the  envelope:  "Check  Inclosed  to  he 
held  in  escrow  until  September  10th,  when 
final  settlement  is  to  be  made.  Deed  and 
abstract  to  be  placed  In  escrow  with  this. 
Abstract  to  be  forwarded  to  the  Citizens' 
Bank  and  Trust  Company,  Arkadelphia,  Ark. 
for  examination.  No  money  to  be  paid  until 
abstract  Is  approved.  [Signed]  J.  J.  Jaf- 
fa, Cashier."  Berryman  thereafter  made  de- 
mand upon  the  bank  for  the  return  of  the 
money,  the  check  in  the  meantime  having 
been  cashed  and  the  money  in  the  hands  of 
the  bank.  The  bank  called  upon  the  appel- 
lants for  their  consent,  which,  for  various 
reasons,  they  refused  to  give,  but  the  bank 
delivered  the  money  to  Berryman.  Suit  was 
brought  by  Davlsson  against  the  bank  to  re- 
cover his  commission  on  the  sale.  Mrs. 
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Owens  and  her  coexecutors  of  the  estate  of 
Solon  M.  Owens,  deceased,  were  made  par- 
lies defendant.  They  answered  and  filed  a 
cross-complaint  against  the  bank,  and  asked 
judgment  for  the  money.  The  case  was  tried 
by  the  court  without  a  Jury.  Judgment  for 
the  appellee,  and  appellants  bring  this  ap- 
peal. 

W.  A  Dunn,  for  appellant  Geo.  A  Davis- 
scn.  Ed  &  Glbbany,  for  appellants  Etta 
Ovens  and  others.  W.  C.  Reid  and  R.  E. 
Lund,  for  appellee  Citizens'  National  Bank. 

HBCHEM,  J.  (after  stating  the  facts  as 
above).  The  court  below  held  that  the 
bank's  liability  was  fixed  and  limited  by  the 
memorandum  above  mentioned,  and  that,  as 
no  abstract  "approved  by  purchaser's  attor- 
ney" was  presented  to  the  bank  on  or  prior 
to  September  10th,  after  said  date  "It  be- 
came the  duty  of  the  bank  to  deliver  the 
said  check  or  its  proceeds  to  G.  C.  Berryman, 
one  of  the  parties  to  the  escrow  agreement, 
upon  demand."  Now,  it  Is  admitted  that 
the  bank  was  acting  as  agent  for  both  par- 
ties as  far  as  the  escrow  Itself  was  con- 
cerned, and  the  question  is:  Did  the  bank 
act  as  it  should  have  acted,  or  did  it  fall 
in  Its  duty  to  either  party? 

Admitting  the  correctness  of  this  holding 
for  the  sake  of  argument,  the  question  then 
is.  Did  the  bank  fulfill  its  duty  to  the  appel- 
lants as  fixed  by  the  memorandum?  To  this 
question  we  think  the  reply  should  be  In  the 
.negative,  for  the  reason  that  nowhere  in  the 
memorandum  was  the  bank  authorized  to 
make  any  delivery  of  any  paper,  money,  or 
anything.  Had  the  appellants  both  agreed 
that  Mr.  Berryman  should  have  his  money  or 
check  back,  then  the  bank  would  have  been 
relieved  from  any  liability,  but  it  owed  just 
as  much  duty  to  the  appellants  as  it  did  to 
Berryman,  and  should  not  have  taken  sides, 
and,  when  It  failed  to  secure  appellants'  con- 
sent, it  should  have  held  the  escrow  and  let 
the  parties  either  come  to  some  agreement 
among  themselves  or  appeal  to  the  courts, 
when  the  appellee  could  have  Interpleaded 
the  money  into  court  and  secured  its  acquit- 
tance. However,  it  took  sides  in  this  mat- 
ter, and  will  be  held,  as  it  should  be,  to  have 
acted  at  its  peril  and  to  be  responsible  to 
appellants  for  the  fund  if  they  can  show  a 
right  to  the  same  under  the  contract  made 
with  Berryman,  either  in  its  original  form 
or  as  amended  by  the  parties  to  it.  The  law 
governing  the  duties  of  the  bank  in  this  case 
is  well  stated  by  Page  in  his  work  on  Con- 
tracts: "The  depositary  of  an  escrow  is  re- 
garded as  an  agent  of  both  obligor  and 
obligee,  and  he  can  neither  return  the  deed 
or  other  instrument  to  the  former  without 
the  hitter's  consent,  nor  save  upon  the  ful- 
fillment of  the  agreed  conditions  deliver  It  to 
the  latter  without  the  former's  consent"  2 


Page,  Contracts,  585.  There  happened  no 
condition,  as  set  forth  in  the  memorandum, 
upon  the  fulfillment  of  which  or  failure  to 
fulfill  the  bank  was  directed  to  return  the 
papers  to  either  party. 

We  do  not  deem  it  necessary  upon  this  ap- 
peal to  decide  any  of  the  other  questions 
raised  by  the,  brief  of  appellants  except  that 
the  appellee  will  be  held  to  be  responsible 
to  the  appellants,  if  they,  upon  a  retrial  of 
this  cause,  shall  sustain  a  right  to  the  mon- 
ey the  bank  had  belonging  to  Berryman  and 
paid  over  to  him  in  violation  of  its  duty  to 
appellants. 

The  judgment  of  the  lower  court  is  re- 
versed and  remanded,  with  instructions  to 
reinstate  the  cause  and  proceed  in  accord- 
ance with  the  views  expressed  in  this  opin- 
ion. 

McFIE,  PARKER,  ABBOTT,  and  WRIGHT, 
JJ.,  concur.  POPE,  C.  J.,  having  heard  this 
cause  below,  did  not  participate  in  this  opin- 
ion. 


WEAVER  v.  WEAVER, 
(Supreme  Court  of  New  Mexico.  Feb.  4,  1911.) 

(ByUabut  ly  the  Court.) 

1.  Judgment  (|  386*)— Vacating— Voidable 
Judgment. 

A  district  court  of  this  territory  is  without 
jurisdiction  to  set  aside  or  vacate  a  judgment 
rendered  by  it  which,  although  voidable,  Is  not 
void,  after  one  year  from  the  rendition  of  such 
judgment  has  elapsed. 

ry  [E.i-^ot%rEP~r  other  cases,  see  Judgment, 
Cent  Dig.  §§  735-744;  Dec.  Dig.  §  386.*] 

2.  Appeal  and  Ebbob  (8  82*)— Final  Judg- 
ments-Right of  Appeal. 

A  judgment  of  a  district  conrt  purporting 
to  vacate  a  previous  judgment  of  that  court 
which,  although  it  may  be  voidable,  is  not  void, 
is  a  final  judgment,  and  an  appeal  from  such 
judgment  lies  to  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  478;  Dec  Dig.  |  82.*] 

Appeal  from  District  Court,  Colfax  Coun- 
ty; before  Chief  Justice  William  J.  Mills. 

Suit  by  S.  J.  Weaver  against  A.  M.  Weav- 
er. Judgment  for  defendant,  and  plaintiff 
appeals.  Reversed. 

See,  also,  107  Pac.  527. 

This  cause  is  here  on  appeal  from  an  or- 
der of  the  district  court  of  the  Fourth  dis- 
trict, for  Colfax  county,  setting  aside  a  de- 
cree of  divorce  theretofore  granted  by  that 
court  on  the  complaint  of  8.  J.  Weaver 
against  A.  M.  Weaver,  filed  July  26,  1905. 
Notice  of  the  pendency  of  the  cause  was  pub- 
lished by  order  of  the  court,  and  on  Sep- 
tember 23,  1005,  the  defendant,  here  the  ap- 
pellee, was  defaulted,  and  the  case  sent  to 
a  referee  to  take  proofs.  On  the  report  of 
the  referee  a  final  decree  was  rendered  Oc- 
tober 21,  1905,  granting  to  the  plaintiff,  here 
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the  appellant,  a  divorce  from  the  defendant 
On  October  8,  1908,  the  defendant  filed  a 
motion  to  vacate  and  set  aside  the  Judgment 
on  the  grounds  that  it  appeared  of  record 
in  the  case  that  the  affidavit  on  which  the 
order  of  publication  was  made  was  not  such 
as  to  warrant  the  order,  and  that  no  one  of 
the  statutory  grounds  of  divorce  was  alleged 
in  the  complaint,  for.  which  reason,  she  al- 
leged, the  court  never  had  Jurisdiction  to 
render  the  Judgment.  "For  further  grounds 
not  apparent  on  the  face  of  said  record,  the 
defendant  shows  to  the  court,"  in  substance, 
that  no  service  upon  her  had  been  made,  that 
she  did  not  know  of  the  cause  until  Decem- 
ber 30,  1906,  when  she  received  a  letter  from 
the  clerk  of  the  court  notifying  her  of  the 
decree;  that  she  was,  during  all  the  time  in 
question,  a  resident  of  Rochester,  N.  Y., 
where  she  and  the  plaintiff  had  lived  as  hus- 
band and  wife,  and  where  he,  as  she  alleg- 
es, deserted  her  in  the  year  1900.  And,  while 
fraud  is  not  charged  in  set  terms,  it  is  fair- 
ly to  be  inferred  from  the  statements  of  fact 
that  the  defendant  claimed  the  plaintiff  used 
fraudulent  means  to  prevent  her  from  learn- 
ing of  the  pendency  of  the  cause.  "And  the 
defendant  further  shows  to  the  court  that 
she  has  a  good  defense  to  the  above-entitled 
cause  on  the  merits.  That  she  never  desert- 
ed or  abandoned  the  plaintiff,  but,  on  tbe 
contrary,  the  plaintiff  deserted  her.  *  •  * 
That  she  never  was  guilty  of  any  cruel  or 
Inhuman  treatment  of  plaintiff,  and  that  this 
defendant  never  was  finally  convicted  of  any 
felony  and  never  was  imprisoned  therefor 
in  any  penitentiary.  *  •  *  Wherefore  de- 
fendant asks  that  the  Judgment  rendered  in 
the  above-entitled  cause  may  be  vacated  and 
set  aside,  and  that  she  be  allowed  to  file  her 
answer  therein."  To  this  plaintiff  demurred. 
No  separate  action  appears  to  have  been  tak- 
en on  the  demurrer;  but  on  January  27, 
1909,  the  court  made  an  order  vacating  Its 
decree,  allowing  the  plaintiff  30  days  in  which 
to  amend  his  complaint,  and  to  the  defend- 
ant 20  days  after  the  expiration  of  that  time, 
in  case  an  amended  complaint  should  not  be 
filed  within  it,  to  plead  to  the  original  com- 
plaint February  3,  1909,  the  plaintiff  moved 
the  court  to  vacate  the  order  setting  aside 
the  decree  of  divorce,  which  motion  was  de- 
nied February  10,  1909.  The  plaintiff  did 
not  amend  his  complaint  as  permitted  by 
the  order  of  January  27,  1909,  and  on  March 
10,  1909,  the  defendant  filed  a  demurrer  to 
the  original  complaint  which  is  still  pend- 
ing in  the  district  court  April  17,  1909,  the 
plaintiff  appealed  to  this  court  from  the  or- 
der vacating  the  original  decree.  The  de- 
fendant moved  to  dismiss  the  appeal  on  the 
ground  that  it  was  not  an  appeal  from  a 
final  Judgment  On  the  grounds  stated  in 
Weaver  v.  Weaver,  107  Pac  527,  this  court 
declined  to  render  a  decision  on  the  motion 
to  dismiss  the  appeal  until  after  a  hearing 
on  the  merits,  which  has  since  taken  place. 


Jones  &  Rogers,  for  appellant  S.  B.  Da- 
vis, Jr.,  for  appellee. 

ABBOTT,  J.  (after  stating  the  facts  as 
above).  We  have  first  to  decide  whether  this 
cause  is  properly  here  on  appeal,  and.  If  we 
consider  that  It  is,  then  whether  the  action 
of  the  district  court  In  vacating  the  decree 
of  divorce  shall  be  approved. 

Although  it  is  claimed,  in  the  brief  for  the 
appellee,  that  the  Judgment  of  tbe  district 
court  granting  a  divorce  was  void,  the  de- 
fendant has,  apparently,  treated  it  as  voida- 
ble rather  than  void,  since  in  her  motion  to 
have  it  set  aside  she  has  gone  beyond  the 
averments  necessary  to  sustain  it  and  set 
out  matter  which  she  says  would  constitute 
a  defense  on  the  merits  and  asked  to  be  al- 
lowed to  answer  after  the  vacation  of  the 
Judgment  By  that  she  submitted  her  per- 
son to  the  Jurisdiction  of  the  court  and,  while 
we  are  not  prepared  to  hold,  as  counsel  for 
the  appellant  contend,  that  she  thereby  "cur- 
ed, ratified,  and  validated  tbe  decree"  which 
she  was  asking  to  have  set  aside,  we  think 
she  might  fairly  be  held  to  have  precluded 
herself  from  claiming  that  it  is  void  for 
want  of  Jurisdiction  of  her  person  and,  in- 
deed, to  have  consented  that  the  court  have 
Jurisdiction  of  the  cause.  B.  Colo.  Sanato- 
rium v.  Vanston,  14  N.  M.  437,  94  Pac.  945; 
Atkins  v.  Disintregating  Co.,  18  Wall.  298, 
21  L.  Ed.  841 ;  Hill  v.  Mendenhall,  21  Wall 
463,  22  L.  Ed.  616;  Gran  tier  v.  Rosecrance, 
27  Wis.  488;  Burdette  v.  Corgan,  28  Kan. 
104;  Shields  v.  Thomas,  18  How.  259,  15  L. 
Ed.  368;  Henry  v.  Henry,  15  S.  D.  80,  87  X. 
W.  522. 

But,  independent  of  that  we  are  of  the 
opinion  that  there  is  nothing  apparent  of  rec- 
ord to  show  that  the  Judgment  was  void. 
That  the  court  had  Jurisdiction  of  the  sub- 
ject-matter is  not  questioned.  It  was  a  court 
of  general  Jurisdiction,  with  power  to  grant 
divorces  to  persons  who  had  been  residents 
of  the  territory  for  a  year  next  before  in- 
stituting proceedings  for  divorce.  "The  res- 
idence of  plaintiff,  and  not  that  of  defendant, 
gives  Jurisdiction  in  divorce  cases,  although 
service  of  process  is  constructive."  14  Cyc 
588.  See,  also,  17  Cent  Dig.  tit  Divorce; 
sections  1431-1433,  Comp.  Laws  1897.  It 
could  obtain  Jurisdiction  of  the  person  of  a 
nonresident  defendant  for  the  purpose  of 
granting  a  divorce  through  publication  of  no- 
tice based  on  an  affidavit  as  prescribed  by 
law.  The  affidavit  filed  In  this  cause  con- 
forms to  the  requirements  of  the  statute  on 
the  subject  in  substance,  so  far  as  the  record 
shows.  The  defendant  objects  to  it  that  it 
did  not  state  the  street  address  In  Rochester. 
N.  Y.,  of  the  defendant  "id  did  not  state 
that  any  means  had  been  taken  to  ascertain 
it  But  the  statute  does  not  require  that 
excuses  shall  be  made  unless  there  is  a  fail- 
ure to  state  the  residence  of  the  defendant 
and  the  residence  was  given  as  Rochester, 
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N.  T.,  Which  made  the  .affidavit  complete  to 
form  in  that  particular.  It  is  also  objected 
that  the  affidavit  could  not  properly  be  made 
by  the  plaintiff's  attorney  merely  for  the  rea- 
son that  the  plaintiff  was  not  in  the  county. 
But  the  statute  allows  that.  Laws  1901,  c. 
62,  S  22,  subsec.  8;  Comp.  Laws  1897,  § 
2685  (Code  Civ.  Proc.  subsec.  48). 

In  addition,  an  order  was  made  by  the 
court  directing  publication.  That  the  affida- 
vit was  carelessly  drawn  and  should  have 
been  more  explicit,  and  that  the  same  is  true 
of  the  complaint,  need  not  be  denied,  al- 
though the  defendant  seems  to  have  had  no 
difficulty  in  understanding  the  allegations  of 
the  complaint  well  enough  to  deny  each  of 
them  specifically  in  her  motion  to  vacate  the 
judgment  But  it  is  not  until  we  get  infor- 
mation from  outside  of  the  record  that  we 
have  any  ground  for  believing  that  the  judg- 
ment was  voidable  and  might  have  been 
properly  vacated  on  a  motion  seasonably 
made.  The  essential  distinction  between 
void  judgments  and  those  merely  voidable 
must  not  be  disregarded.  "In  any  case 
where  the  court  has  jurisdiction  of  the  sub- 
ject-matter of  the  action,  and  the  parties  are 
before  It  by  due  service  of  proper  process, 
the  jurisdiction  is  never  ousted  by  the  er- 
roneous exercise  of  the  power  which  It  con- 
fers, and  the  judgment  in  the  case,  though 
it  may  be  marked  by  error  which  will  cause 
its  reversal  by  a  higher  court,  is  not  for  that 
reason  void."  Black  on  Judgments  (2d  Ed.) 
K  170,  244. 

For  ordinary  cases,  at  least,  the  time  with- 
in which  a  judgment  can  be  vacated  is  lim- 
ited. If  the  court  rendering  a  judgment  has 
terms,  its  control  of  the  judgment  is  usually 
limited  to  the  term  in  which  it  was  rendered. 
Bronson  v.  Schulten,  104  U.  S.  410,  26  L. 
Ed.  797;  Grames  v.  Hawley  (C.  C.)  50  Fed. 
819.  But  In  this  jurisdiction,  in  view  of  the 
provisions  of  section  2875,  Comp.  Laws  1897, 
that  the  district  courts  in  several  counties 
shall  be  at  all  times  in  session,  for  the  nu- 
merous purposes  named  in  the  statute,  It 
can  hardly  be  said  that  there  are  terms  of 
court,  except  for  purposes  connected  with 
jury  trials.  Territory  v.  Armljo,  14  N.  M. 
202,  210,  89  Pac.  267,  275.  That  condition 
may,  possibly;  have  the  effect  of  limiting  the 
literal  meaning  of  chapter  26,  Laws  1905, 
fixing  a  limit  of  60  days  for  setting  aside 
a  judgment  rendered  on  default  "out  of  term 
time."  But  Comp.  Laws  1897,  |  2685  (Code 
Civ.  Proc.  subsec.  187),  plainly  applies  to  all 
judgments,  and  provides  that  they  may  be  set 
aside  for  Irregularity  at  any  time  within  one 
year  after  rendition.  In  this  case  that  limit 
had  long  been  passed  when  the  district  court 
made  the  order  to  vacate  the  judgment. 

We  do  not  wish  to  be  understood  to  hold 
that  a  Judgment  which  is  absolutely  void 
cannot  in  any  case  be  declared  void  by  the 


court  which  rendered  it,  after  one  year  from 
the  time  of  its  rendition;  but,  as  we  have 
said,  the  judgment  now  in  question  was  not 
void,  but  at  most  only  voidable  at  the  time 
the  order  to  vacate  was  made.  That  being 
the  case,  the  judgment  was  final.  The  au- 
thority of  Phillips  v.  Negley,  117  U.  S.  665, 
6  Sup.  Ct  901,  29  L.  Ed.  1013,  fully  applies. 
The  district  court  was  without  jurisdiction 
to  vacate  the  decree,  and  the  appeal  from  its 
action  is  properly  here  under  the  provisions 
of  Organic  Act,  p.  43,  Comp.  Laws  1897,  and 
chapter  57,  Laws  1907,  and  should>be  sus- 
tained. 

The  motion  to  dismiss  the  appeal  is  de- 
nied, and  the  judgment  of  the  district  court 
vacating  its  former  Judgment  is  reversed. 

POPE.  C.  J.,  and  McFIE,  PARKER,  ME- 
CHEM,  and  WRIGHT,  JJ.,  concur. 


TERRITORY  v.  DONAHUE 

(Supreme  Court  of  New  Mexico.   Jan.  26, 1911. 
Rehearing  Denied  Feb.  4,  1911.) 

1.  Chimin al  Law  (§  1111*)— Discharge  or 
Jury— Record — Objection. 

Where  the  record  of  a  prior  trial  did  not 
show  any  objection  and  exception  to  the  dis- 
charge of  a  jury  on  their  failure  to  agree,  and 
the  objection  and  exception  appearing  in  the 
stenographer's  minutes  to  have  been  taken  wan 
not  made  a  part  of  the  record  by  bill  of  ex- 
ceptions, it  would  be  presumed  that  the  jury 
was  discharged  without  objection  and  with  the 
implied  consent  and  In  the  presence  of  accused, 
and  this  presumption  could  not  be  overcome  by 
the  stenographer's  record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.^Cent.  Dig.  §§  2894-2896;    Dec.  Dig.  § 

2.  Criminal  Law  (§  1112*)— Appeal— Record 
—Impeachment. 

The  record  of  a  prior  trial  of  accused  im- 
ports absolute  verity  and  cannot  be  attacked  by 
an  affidavit  filed  in  support  of  a  plea  of  former 
acquittal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2896 ;  Dec.  Dig!  §  1112.*] 

3.  Criminal  Law  (§{  294,  296*)  — Plea  in 
Abatement— Former  Acquittal— Reply. 

While  a  demurrer  may  be  interposed  to  a 
plea  in  abatement  alleging  a  former  acquittal, 
and  the  sufficiency  in  law  of  the  facts  stated 
thereby  raised,  the  prosecuting  officer  may  join 
issue  on  the  plea  by  reply  nul  tiel  record  if  he 
disputes  -the  fact  of  the  alleged  acquittal,  and, 
on  such  reply,  where  the  former  proceedings 
were  in  the  same  court,  the  issue  raised  should 
be  determined  by  the  court  on  an  inspection  of 
its  own  records. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law  Cent.  Dig.  §§  673,  679;  Dec  Dig.  §§  294, 

4.  Criminal  Law  (1 296*)— Plea— Motion  to 
Strike. 

Where  the  prosecuting  attorney  claimed 
that  the  allegations  of  the  plea  of  former  ac- 
quittal were  in  contravention  of  the  record  it- 
self, such  question  could  properly  be  presented 
on  a  motion  to  strike  the  plea. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  679-681 ;  Dec.  Dig.  |  296.*] 
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5.  Criminal  Law  (|  787*)  —  Testimony  or 

Accused— Instruction. 

Under  Comp.  Laws  1897,  |  8431,  provid- 
ing that  the  failure  of  accused  to  testify  shall 
not  be  used  or  create  a  presumption  against 
aim,  an  instruction  that  accused  on  bis  own  re- 
quest may  be  a  competent  witness,  but  his  fail- 
ure to  make  such  request  shall  not  create  any 
presumption  against  him,  that  the  prosecuting 
attorney  had  no  right  to  comment  adversely  on 
defendant's  failure  to  become  a  witness  in  his 
own  behalf,  and,  if  there  had  been  anything  said 
by  the  attorneys  for  the  territory  which  amount- 
ed to  an  adverse  comment,  the  jury  should  dis- 
regard it,  was  erroneous,  as  too  restrictive;  the 
court  having  erroneously  refused  to  charge  that 
the  law  imposes  no  obligation  on  accused  to 
testify  in  his  own  behalf,  nor  as  to  any  material 
fact  in  the  case,  and  the  fact  that  he  does  not 
-do  so  was  not  to  be  considered  in  arriving  at 
a  verdict,  as  no  presumption  whatever  was  to 
be  raised  against  him  on  account  of  his  failure 
to  testify. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1902,  1903;  Dec  Dig.  | 
787.*] 

6.  Criminal  Law  (f  865*)  —  Instructions— 
Duty  to  Give  in  Writing. 

Comp.  Laws  1897,  §  2994,  requiring  a  jus- 
tice to  instruct  the  jury  in  writing  as  to  the 
law  of  the  case,  does  not  apply  to  an  instruc- 
tion or  remark  as  to  the  jury's  duties  in  con- 
sidering the  evidence  and  arriving  at  a  verdict 
if  possible,  intended  to  induce  them  to  agree 
after  there  was  a  probability  of  a  disagreement. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2069;  Dec.  Dig.  §  865.*] 

7.  Criminal  Law  (§  865*)— Instructions— 
Duty  op  Jury— Agreement. 

The  jury  having  reported  that  they  could 
not  agree,  the  court  of  its  own  motion  instruct- 
ed them  that  that  was  the  second  trial  of  the 
cauae ;  that  each  trial  was  attended  with  large 
expense;  that  the  jury  should  make  another 
effort  to  agree,  and,  while  the  verdict  must  be 
that  of  each  juror,  that  each  was  required  to 
examine  the  questions  submitted  with  candor 
and  with  a  proper  regard  and  deference  to  the 
opinions  of  other  jurors,  with  the  knowledge 
that  the  case  must  some  time  be  decided  in  the 
same  manner  and  on  the  same  facts  by  12  men 
no  more  competent  than  the  jury  to  decide  the 
aame;  that  the  members  of  the  jury  should 
pay  proper  respect  to  each  other's  opinion  and 
listen  with  a  disposition  to  be  convinced  by 
each  other's  argument,  and,  if  the  larger  num- 
ber were  for  a  conviction  or  for  conviction  of 
a  lesser  degree  of  the  offense,  the  dissenting 
juror  should  consider  whether  a  doubt  in  his 
own  mind  was  a  reasonable  one,  which  makes 
no  impression  on  the  minds  of  so  many  men, 
equally  honest  and  intelligent  as  himself,  and, 
If  the  majority  were  for  the  defendant,  the 
minority  ought  seriously  to  ask  themselves 
whether  they  might  not  reasonably  and  ougbt 
not  to  doubt  the  correctness  of  a  judgment 
which  is  not  concurred  in  by  their  associates, 
and  distrust  the  weight  and  sufficiency  of  the 
evidence  failing  to  carry  conviction  to  the  minds 
of  their  fellows.  Held,  that  the  instruction 
was  correct 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2069;  Dec.  Dig.  |  865.*] 

Appeal  from  District  Court  Bernalillo 
County;  before  Justice  Ira  A.  Abbott 

Jack  Donahue,  alias  John  Donahue,  was 
convicted  of  murder  In  the  second  degree, 
and  he  appeals.   Reversed  and  remanded. 


E.  L.  Medler,  Thos.  N.  Wilkerson,  and  W. 
C.  Heacock,  for  appellant  Frank  W  Clan- 
cy, Atty.  Gen.,  for  the  Territory. 

MECHEM,  J.  This  Is  an  appeal  from  a 
conviction  of  murder  In  the  second  degree. 

1.  Appellant  complains  of  the  action  of 
the  trial  court  in  sustaining  a  motion  to 
strike  the  material  allegations  of  a  plea  of 
former  acquittal  made  by  him  on  April  13, 
1909,  when  the  case  was  called  for  trial  a 
second  time.    The  plea  alleged  that  at  a 
former  trial  thereof  the  case  went  to  the 
jury  about  9  o'clock  Saturday  evening.  No- 
vember 7,  1908;  that  on  the  following  day, 
Sunday,  the  8th,  about  2  p.  m.,  Henry  West- 
er field,  foreman  of  said  jury,  was  allowed  to 
separate  himself  from  the  rest  of  the  jurors 
and,  in  charge  of  the  bailiff,  telephoned  the 
judge  of  the  court  that  the  jury  could  not 
agree ;  that  the  judge  told  the  foreman  that 
they  must  try  further,  and  the  Jury  pro- 
ceeded to  again  deliberate  and  ballot  upon 
their  verdict;  that,  after  deliberating  and 
balloting,  they  again  on  the  same  day  told 
the  bailiff  they  could  not  agree,  and  In  a 
body  went  to  the  room  In  which  there  was  a 
telephone,  and  by  means  of  it,  through  their 
foreman,  so  informed  the  judge,  at  his  resi- 
dence, and  thereupon  by  direction  of  the 
court  the  bailiff  permitted  the  jury  to  sep- 
arate and  retire  to  their  respective  homes; 
that,  after  the  separation  of  the  jury,  one 
of  the  jurymen  telephoned  to  the  Judge  to 
ascertain  whether  he  should  report  for  fur- 
ther duty  as  a  juror,  and  he  was  informed 
by  the  court  that  he  was  drawn  on  a  special 
venire  for  that  case,  and  that  he  would  not 
be  held  and  need  not  report  for  further 
duty;  that  the  defendant  was  not  present 
nor  were  his  counsel,  nor  was  his  consent 
ever  asked  or  obtained  to  such  separation, 
nor  was  a  record  made  thereof,  nor  was  the 
court  actually  in  open  session,  nor  was  the 
court  in  recess,  but  an  adjournment  of  the 
same  had  been  taken  on  Saturday  night,  the 
7th  of  November,  until  Monday  morning,  the 
9th  of  November,  1908;  that  on  Monday. 
November  9,  1908,  at  9:30  a.  nx,  the  regular 
hour  of  convening  court,  the  Jury  which 
had  been  considering  the  case  was  called  Into 
the  box  at  the  direction  of  the  judge,  and. 
one  of  the  jurors  not  appearing,  be  havlug 
been  excused  as  above  set  forth,  he  was  sent 
for  and  asked  to  come  to  court  In  order  that 
the  jury  might  be  reconvened  and  formally 
discharged;  that  the  Jury  was  reconvened, 
and  an  order  made  discharging  them  and 
continuing  the  cause  until  a  future  time: 
that  the  discharge  of  the  jury  in  this  manner 
at  that  time  was  objected  to  and  exceptions 
saved  by  the  defendant  To  this  plea  the  ter- 
ritory moved  to  strike  out  those  paragraphs 
which  contained  statements  of  the  transac- 
tion which  took  place  on  Sunday,  the  absence 
of  one  of  the  jurors  on  Monday  morning,  bis 
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>elng  sent  for  by  the  court,  and  the  reconven- 
ng  of  the  Jury,  upon  the  ground  that  these 
natters  were  "Irrelevant,  immaterial,  re- 
lundant,  and  unauthorized,  and  were  con- 
rary  to  the  record  in  the  case."   This  mo- 
ion  was  sustained,  and  defendant  excepted 
We  are  to  pass  upon  this  question  on  the 
ecord  presented  to  us.   The  matters  oc cur- 
ing on  Sunday  set  forth  in  the  plea  of  abate- 
nent,  the  objection  to  the  discharge  of  the 
ury  on  Monday  morning,  are  not  shown  by 
he  record.    As  to  the  objection  to  the  dis- 
harge  of  the  jury  and  the  exceptions  to 
be  court's  ruling  on  the  same,  the  plea  con- 
alned  the  following:  "To  the  discharge  of 
aid  Jury  in  the  manner  aforesaid,  the  de- 
endant,  by  his  counsel,  then  and  there  ob- 
ected  and  excepted,  although  such  objection 
loes  not  appear  upon  the  court's  record  of 
be  case,  but  does  appear  upon  the  stenog- 
apher's  record  of  the  proceedings  in  said 
ause,  and  would  appear  of  record  in  a  bill 
f  exceptions,  if  the  same  should  ever  be 
lade."    The  objection  and  exception  were 
ever  made  a  part  of  the  record  by  a  bill  of 
xceptions.   The  objection  not  appearing  on 
be  record  proper  nor  by  bill  of  exceptions, 
8  far  as  the  record  is  concerned,  it  appears 
>iat  the  Jury  was  discharged  without  objec- 
ion  and  with  the  implied  consent  and  in 
tie  presence  of  the  appellant.    The  stenog- 
apher*s  record  will  not  be  received  to  con- 
rol  the  record  In  the  case.   District  of  Co- 
imbla  v.  Woodbury,  136  U.  S.  450-467.  10 
up.  Ct  990,  34  It.  Ed.  472L 
The  language  used  by  Mr.  Justice  Brewer 
i  the  case  of  Evans  v.  Stettniscb,  149  U.  S. 
05.  607,  13  Sup.  Ct.  931.  37  L.  Ed.  866,  in 
•hich  a  motion  was  made  for  a  new  trial, 
ased  on  an  affidavit  tbat  neither  plaintiff 
or  his  counsel  were  present  at  the  trial  at 
•hich  the  verdict  was  rendered  and  judg- 
lent  entered  in  the  case,  wben  the  record 
iiowed  that  the  plaintiff  was  present  by 
is  attorneys,  is  applicable  here.   He  said  in 
lat  case:  "In  the  first  place,  only  errors  ap- 
arent  on  the  record  can  be  considered,  and 
n  affidavit  filed  for  use  on  a  motion  Is  not 
'  the  record,  any  more  than  the  deposition 
f  a  witness  used  on  a  trial,  and  only  be- 
>mes  a  part  of  the  record  by  being  incor- 
jrated  in  a  bill  of  exceptions.    •   •  • 
he  record  Imports  absolute  verity;  an  af- 
iavit  of  a  witness  does  not    And  when 
le  court,  which,  in  addition,  may  be  sup- 
ped to  have  personal  knowledge  of  the 
ict,  sustains  the  recital  in  the  record  as 
gainst  the  statement  of  the  affidavit,  its 
dings  cannot  on  review  be  adjudged  errone-. 
is." 

Counsel  for  the  appellant  insist  that  the 
roper  procedure  upon  the  plea  of  former 
opardy  was  for  the  territory  to  either  have 
a  versed  or  demurred  to  it;  tbat  the  mo- 
on to  strike  was  not  proper  and  should  have 
«n  denied;  that  if  a  traverse  had  been 
terposed,  trial  by  jury  was  then  proper 


to  determine  the  truth  of  the  allegations, 
and,  If  found  to  be  true  by  a  Jury,  Judg- 
ment should  havo  been  rendered  and  dis- 
charge ordered. 

If  a  demurrer  had  been  Interposed,  the 
sufficiency  in  law  of  the  facts  stated  would 
have  been  the  issue;  but  the  practice  is 
that  a  prosecuting  officer  may  join  issue  on 
such  a  plea  by  reply  nul  tiel  record  if  he  dis- 
putes the  fact  of  the  alleged  acquittal,  and 
upon  a  reply  of  nul  tiel  record,  where  the 
former  proceedings  are  that  of  the  court  In 
which  the  plea  of  former  acquittal  is  made, 
an  issue  Is  raised  which  Is  to  be  determined 
by  the  court  on  an  inspection  of  its  own  rec- 
ords. Bassett  v.  U.  S.t  76  U.  S.  38-40,  19 
L.  Ed.  548.  In  such  case  no  evidence  is  re- 
quired; only  a  question  of  law  being  pre- 
sented. Peters  v.  U.  S.,  94  Fed.  127,  36  C. 
C.  A.  105.  In  the  case  before  us,  the  district 
attorney  based  bis  motion  to  strike  on  the 
ground  that  the  allegations  of  the  plea  of 
former  acquittal  were  in  contravention  of 
the  record  itself.  An  issue  was  presented 
which  could  have  been  tried  only  by  an  in- 
spection of  the  record,  and,  the  record  dis- 
closing the  fact  that  the  plea  impeached  it. 
the  plea  must  fall  because  the  record  must 
stand. 

2.  The  appellant  did  not  testify  in  his  own 
behalf,  and  the  court  gave  the  following  in- 
struction: "There  is  a  statute  law  of  this 
territory  which  is  a  part  of  the  law  of  this 
case  and  is  as  follows  (section  3431,  Comp. 
Laws  1897) :  'In  the  trial  of  all  indictments, 
informations,  complaints  and  other  proceed: 
lngs  against  persons  charged  with  the  com- 
mission of  crimes,  offenses  and  misdemeanors 
in  the  courts  of  this  territory,  the  persons 
so  charged  shall  at  his  own  request  but  not 
otherwise,  be  a  competent  witness;  and  his 
failure  to  make  such  request  shall  not  create 
any  presumption  against  him.'  That  has 
been  construed  by  courts  generally  to  mean, 
and  you  are  Instructed,  that  attorneys  for 
the  prosecution  have  not  the  right  to  com- 
ment adversely  on  the  failure  of  the  defend- 
ant to  become  a  witness  in  his  own  behalf, 
and,  if  there  has  been  anything  said  by  the 
attorneys  for  the  territory  in  this  case  which 
amounted  to  adverse  comment  you  should 
disregard  it." 

To  this  instruction  the  appellant  then  and 
there  objected  and  requested  the  following 
instruction:  "The  court  Instructs  the  Jury 
that  the  defendant  may,  if  he  sees  fit  become 
a  witness  in  his  own  behalf;  but  the  law 
Imposes  no  obligation  upon  him  to  testify  in 
his  own  behalf,  or  as  to  any  material  fact" 
in  the  case,  and  the  fact  that  the  defendant 
may  not  take  the  stand  and  testify  as  a 
witness  in  bis  own  behalf  as  to  any  material 
fact  is  not  to  be  taken  or  considered  by  you 
In  arriving  at  your  verdict  and  no  presump- 
tion whatever  is  to  be  raised  against  him 
on  account  of  the  accused  not  testifying  in 
his  own  behalf."  Which  was  refused  by  the 
court 
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The  Instructions  given  narrowed  the  terms 
of  the  statute.  The  Instruction  requested  cor- 
rectly construed  the  statute,  and  the  court 
committed  error  in  refusing  to  give  it 

3.  After  the  Jury  deliberated  for  at  least 
24  hours,  they  were  called  into  court,  and 
the  judge  inquired  as  to  the  probability 
of  their  agreeing.    They  reported  to  the 
court  that  they  could  not  agree.  Thereupon 
the  court,  of  Its  own  motion,  without  any 
request,  gave  them  the  following  instruc- 
tion: "Gentlemen  of  the  Jury:  Upon  your 
report  that  you  are  unable  to  agree  In  the 
cause  which  has  been  submitted  to  you,  I 
think  it  my  duty  to  remind  you  that  this 
is  the  second  trial  of  the  cause;  that  each 
trial  has,  as  a  matter  of  course,  been  at- 
tended with  large  expense  to  the  county  and 
presumably  to  the  defendant;  and  that  you 
should  make  another  effort  to  agree.  To  aid 
you  in  the  further  consideration  of  the  case, 
I  Instruct  you  that,  although  the  verdict 
to  which  a  juror  agrees  must  of  course  be 
his  own  verdict,  the  result  of  his  own  con- 
victions, not  a  mere  acquiescence  in  the  con- 
clusion of  his  fellows,  yet,  in  order  to  bring 
12  minds  to  a  unanimous  result,  you  must 
examine  the  questions  submitted  to  you  with 
candor  and  with  a  proper  regard  and  defer- 
ence to  the  opinion  of  each  other.  You 
should  consider  that  the  case  must  at  some 
time  be  decided;  that  you  are  selected  In 
the  same  manner  and  from  the  same  source 
from  which  any  future  Jury  must  be;  and* 
tbere  Is  no  reason  to  suppose  that  the  case 
will  ever  be  submitted  to  12  men  more  In- 
telligent, more  Impartial,  or  more  competent 
to  decide  It,  or  that  more  and  clearer  evi- 
dence will  be  produced  on  the  one  side  or 
the  other.    And,  with  this  view,  It  Is  your 
duty  to  decide  the  case  if  you  can  conscien- 
tiously do  so.    In  conferring  together,  you 
ought  to  pay  a  proper  respect  to  each  other's 
opinion,  and  listen,  with  a  disposition  to  be 
convinced,  to  each  other's  arguments,  and, 
on  the  one  hand.  If  the  larger  number  of 
your  panel  are  for  conviction  or  for  con- 
viction of  a  certain  degree  of  murder  or  man- 
slaughter a  dissenting  Juror  should  consider 
whether  a  doubt  In  his  own  mind  is  a  rea- 
sonable one,  which  makes  no  Impression  on 
the  minds  of  so  many  men,  equally  honest, 
equally  intelligent  with  himself,  and  who 
have  heard  the  same  evidence,  with  the  same 
attention,  and  with  an  equal  desire  to  ar- 
rive at  the  truth,  and  under  the  sanction  of 
the  same  oath.   And,  on  the  other  hand,  If  a 
majority  are  for  the  defendant,  the  minor- 
ity ought  seriously  to  ask  themselves  wheth- 
er they  may  not  reasonably  and  ought  not 
to  doubt  the  correctness  of  a  judgment  which 
is  not  concurred  In  by  most  of  those  with 
whom  they  are  associated;  and  distrust  the 
weight  and  sufficiency  of  that  evidence  which 
falls  to  carry  conviction  to  the  minds  of 
their  fellows." 


To  the  giving  of  this  Instruction  the  ap- 
pellant made  timely  objection  and  assigns 
error,  relying  on  the  case  of  United  States 
v.  Densmore,  12  N.  M.  99,  75  Pac.  31,  as  au- 
thority that  it  was  erroneous  because  not 
within  the  province  of  the  court  to  give 
not  being  an  instruction  as  to  the  law  of 
the  case.  In  that  case  the  jury  had  reported 
that  they  were  unable  to  agree,  and  the 
Judge  sent  them  out  for  further  considera- 
tion, remarking  (quoting  from  the  report): 
"That  the  expense  of  the  trial  had  been 
great,  and  that  another  trial  must  be  an  ad- 
ditional expense  much  greater  than  would  be 
Incurred  by  keeping  the  jury  together  for 
a  further  time."  The  point  raised  was  that 
the  instruction  was  given  orally,  when  It 
should  have  been  given  In  writing,  in  ac- 
cordance with  section  2994,  Comp.  laws  1897, 
requiring  the  judge  to  instruct  the  jury  in 
writing  "as  to  the  law  of  the  case" ;  but  this 
court  held  that,  as  the  instruction,  or  rather 
the  remark  made  by  the  trial  judge,  was 
neither  an  instruction  as  to  the  law  or  the 
facts  of  the  case,  it  was  not  necessary  to 
commit  it  to  writing.  The  Instruction  com* 
plained  of  In  this  case  was  taken  literally 
from  a  charge  in  a  criminal  case  which  was 
approved  by  the  Supreme  Court  of  Massa- 
chusetts in  Commonwealth  v.  Tuey,  8  Cash. 
1,  and  by  Supreme  Court  of  Connecticut  in 
State  v.  Smith,  49  Conn.  376,  and  pronounced 
to  be  the  law  by  the  Supreme  Court  of  the 
United  States  In  Allen  v.  U.  S.,  164  U.  S. 
492-501,  17  Sup.  Ct  154,  41  L.  Ed.  528.  This 
assignment  of  error  is  not  well  taken. 

Other  questions  argued  by  counsel  need  not 
be  considered. 

For  the  reasons  above  stated,  the  judgment 
of  the  lower  court  will  be  reversed,  and  the 
case  remanded  for  a  new  trial. 

POPE.  C.  J.,  and  McFIE,  WRIGHT,  and 
PARKER,  JJ.,  concur.  ABBOTT,  X,  having 
tried  the  case  below  did  not  participate  in 
this  opinion.  ROBERTS,  J.,  not  having  been 
a  member  of  the  court  when  this  case  was 
argued,  did  not  take  part  in  this  decision. 


TERRITORY  v.  AYERS. 
(Supreme  Court  of  New  Mexico.     Aug.  29, 
1910.   Rehearing  Denied  Jan.  5,  1911.) 

(Byllalut  by  the  Court  J 
1.  Criminal  Law  (|  543*)— Evidence— Rec- 
ord or  Fobmeb  Testimony  or  Absent  Wit- 
ness—Foundation. 

In  laying  the  foundation  for  the  Introduc- 
tion of  the  record  of  former  testimony  given  br 
a  witness  claimed  to  be  absent  from  the  terri- 
tory, declarations  made  by  the  witness  as  to  his 
intention  to  leave  the  territory  permanently, 
and  the  return  of  the  sheriff  of  r'Not  found 
indorsed  on  the  subpoena  issued  for  the  witness, 
are  each  of  them  competent  to  prove  that  the 
witness  was  not  available. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1233,  1236;  Dec  Dig.  f 
543.*] 


•For  other  cases  see  same  topic  and  secUon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  *  Bep'r  Jaien* 
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,  Homicide  (ft  110*)  —  Cbimtnal  Law  (I 
1172*)— Harmless  Error — Erroneous  In- 
structions—Selt- Defense  —  Evidence— 
"Gbeat  Bodily  Injury." 

The  evidence  in  this  case  was  considered, 
ad  held  not  to  tender  a  plea  of  self-defense. 
'eld,  that  an  instruction  as  to  self-defense, 
io  ugh  erroneous,  was  an  error  of  which  the 
ppellant  could  not  complain. 
[Ed.  Note.— For  other  cnsea,  see  Homicide, 
ent  Dig.  St  140-142:  Dec.  Die.  I  110  ;• 
riininal  Law,  Cent  Dig.  ft  8154-5163;  Dec 
>ig.  ft  1172,* 

For  other  definitions,  see  Words  and  Phrases, 
>L  4,  p.  3162.] 

Criminal  Law  (f  1038*)— Appeal— Objec- 
tion— Failure  to  Instruct. 

Where  a  trial  court  fails  to  instruct  the 
iry  as  to  all  the  essential  ingredients  of  the 
rime  charged,  and  the  defendant  neither  calls 
the  court  s  attention  to  such  omission,  nor 
ikes  exception  thereto,"  he  cannot  avail  him- 
;lf  of  such  error  on  appeal.  Territory  v.  Wat- 
»n,  12  N.  M.  419,  78  Pac.  604. 
[Ed.  Note.— For  other  cases,  see  Criminal 
aw,  Cent.  Dig.  §  2646;  Dec.  Dig.  ft  1038.*] 

Criminal  Law  (ft  1172*)— Appeal— Harm- 
less Erbor — Instructions. 

An  instruction  defining  a  "reasonable 
jubt"  to  be  "one  for  which  a  reason  could  be 
ven,  based  on  the  evidence  or  want  of  it," 
lough  erroneous,  does  not  in  this  particular 
tse  constitute  reversible  error,  where  the  jury 
ight  well  have  found  the  defendant  guilty 
>lely  on  his  own  testimony. 
[Ed.  Note.— For  other  cases,  see  Criminal 
aw,  Cent  Dig.  ftft  8154-3163;  Dec.  Dig.  ft 
172.*] 

Pope,  C.  J.,  and  Wright,  J.,  dissenting. 

Appeal  from  District  Court,  Bernalillo 
ounty ;  before  Justice  Ira  A.  Abbott. 

Carlos  Cecil  Ayers  was  convicted  of  mur- 
sr,  and  he  appeals.  Affirmed. 

E.  W.  Dobson  and  Thos.  K.  D.  Maddison, 
>r  appellant.  Frank  W.  Clancy,  Atty.  Gen., 
>r  the  Territory. 

MECHEM,  J.  This  Is  an  appeal  from  a 
mvictlon  of  murder  in  the  third  degree, 
ive  assignments  of  error  are  made  and  in- 
sted  upon  in  the  argument  and  brief  of  ap- 
»11  ant's  counsel.  The  fifth  assignment  cov- 
rs  the  same  objections  that  are  raised  in  the 
jcond  and  third  assignments. 

1.  It  is  first  claimed  that  the  record  of 
le  testimony  given  by  one  Dr.  Cutter  at  the 
reliminary  hearing  of  the  appellant  was  lm- 
roperly  admitted.  This  question  is  raised 
y  exceptions  to  the  action  of  the  trial  court: 
I)  In  allowing  the  witness  Davern  to  testify 
rer  appellant's  objections  that  Cutter  was 
►cated  In  Los  Angeles,  Cal.,  that  he  left  Al- 
uquerque  to  go  there  about  a  year  before  the 
rial,  that,  before  leaving,  he  stated  to  Dav- 
rn  that  he  was  going  to  Los  Angeles  to  take 

position  as  surgeon  of  a  traction  company 
here.  On  cross-examination  Davern  testi- 
ed  that  all  he  knew  about  Cutter's  leaving 
-as  what  Cutter  told  him  and  that  he  bad 
ot  seen  Cutter  since  he  left  (2)  Because 
tie  court  considered  the  return  of  the  sher- 
T  on  the  subpoena  Issued  for  Cutter,  which 


was  in  the  following  words:  "I  further  cer- 
tify that  Dr.  James  B.  Cutter  could  not  be 
found  in  my  territory,  and  is  now  in  Califor- 
nia. P.  Armljo,  Sheriff  of  Bernalillo  Coun- 
ty, *  by  R.  Lewis,  Deputy  Sheriff." 
The  subpoena  was  written  October  27,  1908, 
filed  by  the  sheriff  November  13,  1908,  and 
the  case  was  called  for  trial  the  18th  of  the 
same  month.  In  the  case  of  King  v.  Mc- 
Carthy et  al.,  54  Minn.  190,  55  N.  W.  900, 
the  Supreme  Court  of  Minnesota  In  comment- 
ing on  the  competency  of  declarations  of  an 
absent  witness  said:  "Whether  he  intends 
to  return  Is  a  fact  only  positively  known  to 
himself,  and  upon  that  question  his  own  dec- 
larations are  admissible  In  connection  with 
other  evidence  of  the  fact  of  his  departure 
or  absence  from  the  state.  We  do  not  under- 
stand that  the  competency  of  evidence  upon 
a  preliminary  question  of  this  kind  which  is 
to  a  certain  extent  addressed  to  the  sound 
discretion  of  the  court  is  governed  by  the 
same  strict  rules  which  apply  to  the  admis- 
sion of  evidence  upon  the  Issues  of  the  case. 
Anything  which  will  reasonably  satisfy  the 
court  that  the  absent  witness  is  not  likely 
to  return  within  the  jurisdiction  of  the  state 
may  be  admitted.  See  Wyatt  v.  Bateman,  7 
Car.  &  P.  586 ;  Austin  v.  Rumsey,  2  Car.  & 
P.  736;  also,  Prince  v.  Blackburn,  2  East. 
250."  In  the  case  of  Hill  v.  Winston  et  al., 
73  Minn.  80,  75  N.  W.  1030.  the  court  not 
only  allowed  the  admission  of  the  declaration 
of  the  absent  witness  as  to  his  residence,  but 
also  received  the  sheriffs  return  of  "Not 
found"  on  the  subpoena,  and  as  to  the  compe- 
tency of  the  return  said:  "Nor  did  the  court 
rule  Incorrectly  when  it  received  in  evidence 
as  preliminary  to  the  admission  of  the  former 
testimony  the  return  of  the  sheriff  by  his 
deputy  made  upon  the  subpoena  issued  April 
29th  for  this  same  witness,  the  return  bear- 
ing date  May  12th.  The  return  that  after 
due  and  diligent  search  and  Inquiry  for  the 
witness  Johnson  throughout  the  county  be 
could  not  be  found  therein,  made  but  two 
days  before  the  trial,  was  competent  as  proof 
of  the  fact  that  the  personal  presence  of  the 
witness  could  not  be  obtained  in  connection 
with  other  proof  of  the  same  fact"  There 
was  sufficient  evidence  of  a  competent  char- 
acter to  satisfy  the  trial  court  that  the  wit- 
ness Cutter  was  beyond  the  reach  of  process 
of  the  court,  and  there  was  no  error  in  ad- 
mitting the  record  of  his  testimony  at  the 
preliminary  hearing,  where  the  appellant 
had  the  opportunity,  and  did,  cross-examine 
the  witness. 

2.  The  appellant  complains  of  certain  in- 
structions given  a  8  to  the  right  of  self -de 
f  ense.  We  have  read  the  evidence  In  the  case 
with  great  care,  and  are  of  the  opinion  that 
the  appellant  was  not  entitled  to  any  Instruc- 
tions as  to  self-defense.  There  were  no  eye- 
witnesses to  the  shooting.  There  was  noth- 
ing in  the  dying  declaration  of  the  deceased 
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that  In  any  way  tended  to  show  that  appel- 
lant acted  in  self-defense,  and,  if  the  plea 
was  tendered  In  any  manner,  it  was  by  the 
evidence  of  the  appellant  The  appellant, 
who  was  a  night  operator  at  Isleta,  had  been 
allowed  by  the  conductor  of  a  passenger 
train  to  go  upon  a  coach  and  get  ice  water. 
According  to  his  testimony,  he  had  just  filled 
a  bucket  and  was  descending  the  steps  of 
the  coach,  when  he  met  deceased,  a  colored 
porter  on  the  train.  Quoting  from  appel- 
lant's testimony:  "As  I  was  going  down  the 
steps,  I  met  this  colored  porter  on  the  sec- 
ond step,  and  I — he  asked  me,  'What  the 
hell  I  was  doing  on  there  getting  ice  water 
off  the  car?'  I  told  him  I  had  permission 
from  the  conductor  to  get  the  water  off  there, 
and  it  was  none  of  his  damned  business,  and, 
as  I  went  to  get  off  the  car,  I  had  the  bucket 
in  my  left  hand.  I  went  to  get  off,  and  he 
struck  me  aside  of  the  head  a  terrible  blow, 
and  I  fell  off,  which  naturally,  which  knock- 
ed the  bucket  upside.  *  •  •  I  was  terrib- 
ly scared,  and  for  fear  he  would  follow  up 
his  attack  I  pulled  my  revolver,  and  shot  him 
at  the  moment  Q.  How  much  time  elapsed 
between  the  time  you  struck  the  ground  and 
the  time  you  shot  him?  A.  Instantly.  I 
shot  him  instantly.  Q.  What  was  the  result 
of  the  blow  to  you?  A.  It  frightened  me  ter- 
ribly. Q.  Describe  the  position  Harrison  was 
In  when  you  fired  the  shot  A.  He  was  on 
the  second  step,  looked  as  if  he  was  fixing  to 

  (objection ;  no  ruling).  A.  He  was  on 

the  second  step.  Q.  Which  way  was  he  fac- 
ing? A.  He  was  facing  me.  Q.  How  far  was 
it  from  the  lower  step  to  the  ground  at  the 
place  he  knocked  you  off  the  step?  A.  I  sup- 
pose it  must  have  been  three  feet  Q.  What 
position  were  you  in  to  the  best  of  your 
recollection  at  the  time  you  fired  the  shot? 
A.  I  was  on  my  back.  Q.  The  train  had  not 
started  when  you  fired  the  shot?  A.  Yes, 
sir;  it  was  moving  along  slowly  as  best  I 
can  remember."  There  was  no  evidence  that 
the  deceased  was  armed  with  a  deadly  weap- 
on, or  that  at  the  time  of  the  shooting  the 
appellant  was  being  attacked,  or  that  he  had 
any  reason  to  apprehend  that  he  was  in 
danger  of  even  great  bodily  harm.  "It  Is 
clear  that,  to  establish  a  case  of  Justifiable 
homicide,  it  must  appear  that  something 
more  than  an  ordinary  assault  was  made  up- 
on the  prisoner.  It  must  also  appear  that 
the  assault  was  such  as  would  lead  a  rea- 
sonable person  to  believe  that  his  life  was  in 
peril."  Allen  v.  U.  S.,  164  U.  S.  492,  17  Sup. 
Ct  164,  41  L  Ed.  528.  "But  the  danger 
which  will  warrant  an  exercise  of  that  right 
of  self-defense  must  have  been  one  of  great 
injury  to  the  person,  that  would  malm  or  be 
permanent  in  character,  or  might  produce 
death."  Wharton  on  Homicide,  376;  Acers 
v.  U.  S..  164  U.  S.  388,  17  Sup.  Ct  91,  41 
L.  Ed.  481.  "The  phrase  'great  personal  in- 
jury,' as  used  in  the  statute,  means  some- 
thing more  than  apprehension,  however  im- 
minent of  a  mere  battery  not  amounting  to  a 


felony."  Territory  v.  Baker,  4  N.  M.  (Glld.y 
236,  13  Pac.  30.  A  person  attacked  with 
naked  fists  is  not  In  danger  of  "great  Injury 
to  the  person  that  would  malm  or  be  perma- 
nent in  character,  or  might  produce  death." 
But  there  was  no  evidence  that  at  the  time 
of  the  shooting  the  appellant  was  being  as- 
saulted or  that  he  himself  thought  he  was 
going  to  be  assaulted.  True,  he  says  that  he 
shot  for  fear  that  the  deceased  might  follow 
up  his  attack,  but  something  further  was 
necessary  than  a  mere  fear  that  the  deceas- 
ed would  do  something.  Some  attempt  on 
the  part  of  deceased  was  necessary.  Con- 
sidering only  testimony  of  the  appellant, 
there  was  an  entire  absence  of  any  evidence 
justifying  an  instruction  as  to  self-defense. 
"Nor  should  one  [I.  e.,  an  Instruction]  be 
given  In  the  absence  of  anything  in  the  case 
to  show  self -defense,  though  in  such  a  case 
the  accused  cannot  complain  of  an  error  in 
an  instruction  or  in  instructing  as  to  self- 
defense."  Wharton  on  Homicide,  358;  Ter- 
ritory v.  Baker,  supra.  The  same  observa- 
tions apply  to  the  criticism  as  to  the  necessity 
for  retreat. 

3.  The  appellant  insists  that  the  court  fail- 
ed to  instruct  the  Jury  as  to  what  were  the 
essential  ingredients  of  the  crime  of  murder 
in  the  third  degree.  Instruction  No.  1,  as 
given  by  the  court  reads  as  follows:  "The 
defendant  is  on  trial  before  you  under  an 
indictment  which  charges  that  on  the  14tb 
day  of  July,  1904,  he  did  in  this  Bernalillo 
county  unlawfully,  feloniously,  and  with 
malice  aforethought  inflict  a  wound  upon 
Henry  Harrison,  by  shooting  him,  of  which 
wound  the  said  Harrison  died  In  this  county 
on  July  16,  1904,  and  this  is  charged  in 
the  Indictment  as  murder  In  the  third  de- 
gree." The  court  then  proceeded  to  define 
murder  generally,  malice  expressed  and  im- 
plied, murder  in  the  first  and  second  degrees; 
and  then,  as  to  murder  in  the  third  degree, 
said:  "Murder  in  the  third  degree  is  every 
killing  of  a  human  being  which  by  the  pro- 
visions of  this  act  is  not  murder  In  the  first 
and  second  degrees,  and  not  excusable  or 
justifiable  homicide."  And  further  instruct- 
ed the  jury  as  to  justifiable  homicide.  It  la 
not  shown  by  the  record  that  the  appellant 
at  the  trial  requested  any  further  or  fuller 
instruction  as  to  the  ingredients  of  the  crime 
charged.  It  was  said  by  this  court  in  the 
case  of  Territory  v.  Watson,  12  N.  M.  419, 
78  Pac.  504,  that:  "The  fact  that  the  de- 
fendant neither  called  the  court's  attention 
to  such  omission  nor  took  exception  thereto 
was  an  error  of  which  the  defendant  cannot 
now  avail  himself." 

4.  The  appellant  questions  the  correctness 
of  the  instruction  given  by  the  court  defining 
the  term  "reasonable  doubt"  The  instrcc- 
tion  is  as  follows:  "You  are  instructed  that 
a  reasonable  doubt  Is  one  for  which  a  rea- 
son could  be  given  on  the  evidence  or  want 
of  It  It  is  not  a  possible  doubt  not  a  con- 
jectural doubt  not  an  imaginary  doubt,  not 
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a  doubt  of  the  absolute  certainty  of  the  guilt 
of  the  accused,  because  everything  relating 
to  human  affairs  and  depending  upon  moral 
evidence  Is  open  to  conjectural  or  Imaginary 
doubt,  and  because  absolute  certainty  Is  not 
required  by  law.  If  after  a  careful  and  im- 
partial examination  of  all  the  evidence  in  the 
case  you  can  say  that  you  feel  an  abiding  con- 
viction of  the  guilt  of  the  defendant,  then  you 
are  satisfied  beyond  a  reasonable  doubt"  The 
specific  objection  is  to  that  part  of  the  charge 
which,  it  is  said,  calls  upon  the  Jury  to  give 
a  reason  for  a  doubt  that  might  actuate  them 
in  finding  the  defendant  not  guilty,  and  re- 
quires them  to  do  so  before  finding  him  not 
guilty.  While  Instructions  in  the  same  lan- 
guage as  that  objected  to  have  received  the 
sanction  of  numerous  courts,  yet  the  weight 
of  authority  and  with  the  better  reason  we 
believe  Is  that  such  an  instruction  Is  er- 
roneous. In  some  Jurisdictions  the  courts 
while  criticising  the  Instruction  have  held 
it  not  to  be  reversible  error.  Griggs  v.  U. 
S.,  168  Fed.  572*  85  C.  C.  A.  596;  State  v. 
Saner,  38  Minn.  438,  38  N.  W.  855;  People 
v.  Stnbenvoll,  62  Mich.  329,  28  N.  W.  883; 
State  v.  Morey,  25  Or.  241,  35  Pac.  655,  36 
Pac.  573.  We  are  not  willing  to  go  to  the 
length  of  holding  that  such  an  instruction 
would  not  in  any  case  be  reversible  error, 
but  we  think  as  applied  to  this  case,  when 
the  testimony  of  the  appellant  himself  ex- 
cluded any  possibility  of  a  reasonable  doubt 
as  to  his  guilt,  the  instruction  was  not  prej- 
udicial, and  therefore  not  reversible  error. 

For  the  foregoing  reason,  the  judgment  of 
the  lower  court  in  this  ease  Is  affirmed ;  and 
it  is  so  ordered. 

McFIE  and  PARKER,  JJ.,  concur.  AB- 
BOTT, J.,  havfng  fried  the  case  below,  did 
not  participate  In  this  decision. 

POPE,  C.  J.  (dissenting).  I  am  of  the 
opinion  tbat  the  cause  should  be  reversed 
because  of  the  instruction  as  to  reasonable 
doubt.  Tbe  majority  opinion  recognizes  that 
the  instruction  as  given  Is  contrary  to  the 
weight  of  authority,  and  in  this  view  I  con- 
cur. The  vice  of  the  Instruction  complained 
of  declaring  that  "a  reasonable  doubt  Is  one 
for  which  a  reason  could  be  given  based  on 
the  evidence  or  want  of  evidence  In  the 
case"  has  been  the  subject  of  frequent  Ju- 
dicial attention.  Perhaps  the  clearest  ex- 
pression of  the  objection  to  such  an  Instruc- 
tion is  found  in  Slberry  v.  State,  133  Ind. 
C67,  690,  33  N.  E.  681,  685,  where  it  is  said: 
"Such  an  instruction  as  tbe  one  we  are  con- 
sidering can,  we  think,  only  lead  to  a  con- 
fusion and  to  the  detriment  of  the  defendant 
A  Juror  may  say  that  he  does  not  believe  the 
defendant  is  guilty  of  the  crime  with  whicb 
be  is  charged.  Another  juror  answers  that 
if  you  have  a  reasonable  doubt  of  the  de- 
fendant's guilt,  give  a  reason  for  your  doubt 
And  under  the  Instruction  given  in  this 


cause  the  defendant  should  be  found  guilty 
unless  every  Juror  is  able  to  give  an  affirma- 
tive reason  why  he  has  a  reasonable  doubt 
of  the  defendant's  guilt.  It  puts  upon  the 
defendant  the  burden  of  furnishing  to  every 
juror  a  reason  why  he  is  not  satisfied  of 
his  guilt  with  a  certainty  which  the  law 
requires  before  there  can  be  a  conviction. 
There  Is  no  such  burden  resting  on  the  de- 
fendant or  a  Juror  in  a  criminal  case." 

But  the  majority  opinion,  while  recogniz- 
ing the  force  of  all  this,  holds  the  error  to 
be  harmless  upon  the  ground  tbat  the  defend- 
ant under  his  own  statement  is  clearly 
guilty.  To  this  declaration  I  cannot  assent 
By  the  plea  of  not  guilty  the  defendant 
makes  an  issue  for  the  jury,  one  which  we 
have  Just  held  In  Territory  v.  Kennedy  (de- 
cided at  the  present  term)  110  Pac.  854,  must 
no  matter  how  strong  the  testimony  for  the 
territory,  be  left  for  a  verdict  at  the  hands 
of  tbe  Jury.  Even  if  the  defendant  introduce 
not  a  word  of  testimony,  the  presumption  of 
innocence  stands  as  sufficient  evidence  in  his 
favor  until  overcome  by  evidence  for  the 
territory  excluding  every  reasonable  doubt. 
Whether  such  presumption  has  been  so  over- 
come is  a  matter  not  for  the  court  but  for 
the  Jury,  to  determine,  and  to  be  so  deter- 
mined under  correct  not  erroneous,  Instruc- 
tions as  to  reasonable  doubt.  When,  there- 
fore, an  instruction  so  obviously  misleading 
upon  a  subject  so  vital  has  been  given,  it  is 
conclusively  presumed  to  be  prejudicial,  since 
it  goes  to  the  fairness  of  the  trial  upon  an 
issue  which  Is  always  present,  and  upon 
which  the  defendant  is  always  entitled  to  the 
judgment  of  a  jury  of  his  peers.  Even  the 
view  of  the  majority  opinion  that  defendant 
admitted  by  his  testimony  every  material 
fact  necessary  to  establish  his  guilt  lacks 
support  from  the  record.  To  Illustrate:  One 
of  the  material  facts  to  be  established  by  the 
territory  is  that  tbe  wound  infilctea  was  the 
proximate  and  efficient  cause  of  the  death  al- 
leged. The  defendant's  testimony  did  not 
touch  upon  this.  It  was  for  the  Jury  to 
determine,  therefore,  solely  upon  the  strength 
of  the  territory's  case.  But  how  could  It 
decide  this  without  instructions  upon  reason- 
able doubt?  And  how  could  it  decide  it 
properly  except  upon  correct  instructions? 
As  was  said  by  Circuit  Judge  Ross  In  his 
dissent  in  Griggs  v.  United  States,  158  Fed. 
572,  578,  85  C.  C.  A  596,  602:  "That  no  one 
can  be  legally  convicted  of  a  crime  but  by  the 
unanimous  verdict  of  12  jurors  upon  evi- 
dence which  satisfies  their  minds  of  the  guilt 
of  the  defendant  beyond  a  reasonable  doubt 
will  not  be  disputed.  It  necessarily  results 
that  when  the  court  undertakes  to  instruct 
the  Jury  as  to  what  a  reasonable  doubt  Is, 
it  Is  essential  that  It  do  so  correctly.  In  the 
present  case  the  trial  court  Instructed  the 
Jury  that  such  a  doubt  Is  one  'for  which 
some  reason  can  be  given.'  *  *  *  I  think 
the  Judgment  should  be  reversed  and  a  new 
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trial  awarded."  This  thought  and  this  con- 
clusion of  the  learned  circuit  Judge  appeals 
to  me.  The  judgment  should  be  reversed  and 
the  case  remanded. 

I  am  authorized  to  say  that  Associate  Jus- 
tice WRIGHT  concurs  in  this  dissent 


GOE  SLING  et  al.  v.  GROSS,  KELLY  &  CO. 
{Supreme  Court  of  New  Mexico.   Sept  1,  1910. 
Rehearing  Denied  Jan.  5,  1911.) 

(Syllabut  by  the  Court.) 

1.  Pleading  (S  391*)— Pboof  of  Tike. 

Allegations  as  to  time  need  not  be  proven 
with  precision. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §g  1306,  1311;  Dec  Dig.  |  391.*] 

2.  Factors  (§§  1,  23*)— Existence  op  Rela- 
tion. 

The  evidence  in  this  case  examined,  and 
held  that  appellant  was  appellees'  factor. 

[Ed.  Note.— For  other  cases,  see  Factors, 
Cent  Dig.  §|  1,  23,  24;  Dec.  Dig.  §§  1,  23.*] 

3.  Factors  (§  13*)— Instructions. 

Where  instructions  given  by  principal  to  a 
factor  were  not  contemporaneously  with  the 
advancement  or  consignment  but  were  given 
before  the  sale,  and  were  received,  accepted, 
and  acquiesced  in,  such  instructions  were  as 
binding  upon  the  factor  as  if  given  at  the  time 
of  the  advancement  or  consignment 

[Ed.  Note.— For  other  cases,  see  Factors, 
Cent.  Dig.  §  13;  Dec.  Dig.  $  13.*] 

4.  No  Disputed  Questions  op  Fact. 

Held,  there  were  no  disputed  questions  of 
fact  requiring  the  submission  of  the  case  to 
the  jury. 

5.  Factors  (|  43*)— Violation  op  Instruc- 
tions—Measure op  Damages. 

Where  a  principal  instructed  his  factor  to 
hold  wool  consigned  by  the  principal  at  a  cer- 
tain price,  and  factor  failed  to  hold  and  sold 
at  a  lower  price,  held,  upon  suit  brought  by 
principal  to  recover  damages  from  factor,  the 
principal  is  entitled  to  recover  of  the  factor 
the  difference  between  what  the  wool  actually 
sold  for  and  the  highest  price  attained  by  the 
wool  up  to  the  date  of  the  trial,  not  to  exceed 
the  limit  fixed  by  the  principal. 

[Ed.  Note.— For  other  cases,  see  Factors. 
Cent.  Dig.  §§  45-47;  Dec.  Dig.  |  43.*] 

(Additional  Syllalu*  by  Editorial  Staff.) 

6.  Brokers  (|  2*)  —  Distinguished  From 
"Factor." 

While  a  factor  is  generally  defined  to  be 
an  agent  to  sell  goods  consigned  or  delivered 
to  him  by  or  for  his  principal  for  a  compensa- 
tion, and  to  buy  and  sell  in  his  own  name,  a 
broker  as  such  cannot  ordinarily  buy  or  sell  in 
his  own  name,  and  has  no  possession  of  the 
goods  sold  [quoting  Words  &  Phrases,  vol.  8, 
p.  2040]. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  §  1;  Dec.  Dig.  %  2.*] 

Appeal  from  District  Court,  Bernalillo 
County;  before  Justice  Ira  A.  Abbott 

Action  by  P.  H.  Goesling  and  another 
against  Gross,  Kelly  &  Co.  Judgment  for 
plaintiffs,  and  defendant  appeals.  Affirmed. 

This  suit  was  brought  by  appellees  against 
appellant  to  recover  damages;  the  appellees 
alleging  that  appellant  as  their  factor  had 


In  its  possession  a  large  amount  of  wool, 
which  appellees  had  instructed  appellant  to 
hold  for  18  cents  per  pound,  but  that  appel- 
lant had  failed  to  obey  said  Instruction,  and 
had  sold  said  wool  at  a  less  price  to  appel- 
lees' damage.  Appellant  denied  relation  of 
factor.  Case  was  tried  to  a  Jury.  Verdict 
directed  in  favor  of  appellees. 

B.  W.  Dobson,  for  appellant  Neill  R 
Field,  for  appellees. 

•MECHEM,  J.  1.  As  to  appellant's  first 
proposition  that  there  was  no  evidence  to 
support  certain  allegations  of  the  complaint 
we  can  say  that  after  a  careful  reading  of 
the  evidence  contained  in  the  record  and  the 
pleadings  that  there  was  ample  evidence  to 
sustain  the  allegations  of  the  complaint 
True,  there  were,  as  pointed  out  by  appel- 
lant, variances  as  to  the  time  appellees  gave 
appellant  instructions  as  to  the  price  at  which 
the  wool  was  to  be  sold,  but  such  an  allega- 
tion need  not  be  proven  with  precision.  D. 
S.  v.  Le  Baron,  4  Wall.  648,  18  L.  Ed.  309; 
Grayson  v.  Lynch,  103  U.  8.  476,  477,  16  8up. 
Ct  1064,  41  L.  Ed.  230. 

2.  The  position  of  appellees  below  was  that 
appellant  was  their  factor,  and  such  was  the 
view  of  the  trial  court  The  appellant,  how- 
ever, insists  that  it  was  only  an  agent  in 
the  transaction,  and  that  no  other  conclu- 
sion can  be  drawn  from  the  evidence.  This 
question  does  not  seem  attended  with  as 
much  difficulty  as  appellant  endeavors  to 
surround  it  The  Supreme  Court  of  the 
United  States  in  Slack  t.  Tucker,  23  WalL 
330, 23  L.  Ed.  143,  thus  distinguishes  between 
a  "factor"  and  a  "broker":  'The  difference 
between  a  factor  or  commission  merchant 
and  a  broker  is  stated  by  all  the  books  to 
be  this:  A  factor  may  buy  and  sell  in  his 
own  name,  and  he  has  the  goods  In  his  pos- 
session; while  a  broker,  as  such,  cannot 
ordinarily  buy  or  sell  In  his  own  name,  and 
has  no  possession  of  the  goods  sold."  In  3 
Words  and  Phrases,  p.  2640,  the  term  "fac- 
tor" Is  defined  as  follows:  "A  'factor*  is  gen- 
erally defined  to  be  an  agent  to  sell  goods  or 
merchandise  consigned  or  delivered  to  him 
by  or  for  bis  principal  for  a  compensation, 
commonly  called  'factorage'  or  'commission' " 
—citing  numerous  cases. 

The  evidence  discloses  the  following  facts: 
Appellees,  being  desirous  of  getting  a  bet- 
ter price  for  their  wool,  during  the  month 
of  September,  1907,  opened  negotiations  with 
appellant  through  its  Mr.  Arnot,  manager  of 
its  Albuquerque  house,  with  a  view  of  ob- 
taining an  advance.  Mr.  Arnot,  after  a  short 
time,  informed  one  of  the  appellees  that 
Coates  Bros,  of  Philadelphia,  Pa.,  would 
make  an  advance  of  five  cents  per  pound 
This  being  satisfactory  to  appellees,  Mr.  Ar- 
not telephoned  Mr.  McTavish  of  Becker- 
Blackwell  Company  of  Magdalena,  where  ap- 


•For  other  cum  m  same  topic  and  section  NUMBER  In  Deo.  Dig.  *  Am.  Dig-  Key  No.  Suits  ft  Rep'r  Iwtaxes 


Digitized  by 


Google 


N.M.) 


PERKINS  v.  CITY  OP  ROSWELL 


609 


pel  lees  had  their  wool  stored,  to  ship  same 
to  Philadelphia,  Pa.,  consigned  to  appellant, 
and  Bend  bill  of  lading  to  Mr.  Arnot  at  Al- 
buquerque. This  being  done,  appellant  drew 
a  draft  upon  Ooates  Bros,  for  the  amount  of 
five  cents  per  pound,  attached  same  to  the 
bill  of  lading,  which  was  assigned  by  appel- 
lant to  Coates  Bros.  The  draft  was  duly 
paid,  and  appellant,  upon  receiving  the  pro- 
ceeds, deposited  the  same  to  the  credit  of  ap- 
pellees in  the  First  National  Bank  of  Albu- 
querque. Owing  to  the  panic,  the  price  of 
wool  was  off,  and  it  was  understood  by  ap- 
pellant and  appellees  that  the  wool  was  not 
to  be  sold  at  panic  prices.  Thereafter  ap- 
pellees say  that  they  by  letter  instructed  ap- 
pellant to  hold  said  wool  at  18  cents  f.  o.  b. 
Philadelphia.  Mr.  Arnot  testifying  in  be- 
half of  appellant  would  not  deny  that  appel- 
lant had  received  such  instruction  by  letter, 
but  from  numerous  letters  introduced  in  evi- 
dence written  by  appellant  to  appellees  and 
to  Coates  Bros,  it  is  evident  that  appellees 
had  instructed  appellant  to  hold  the  wool  for 
18  cents  as  above  stated,  and  that  appellant 
acquiesced  in  and  accepted  such  instructions, 
so  that  the  same  were  as  binding  upon  ap- 
pellant as  if  made  upon  the  date  of  the  con- 
signment The  wool  was  sold  May  22,  1908, 
and  sales  statement  made  by  Coates  Bros, 
direct  to  appellant  May  22,  1908,  and  sales 
statement  by  appellant  to  appellees  July  7, 
1908.  Two  members  of  the  firm  of  Coates 
Bros,  testified  that  they  never  knew  appel- 
lees in  the  transaction;  that  they  received, 
advanced  money  on,  held,  and  sold  the  wool 
as  appellant's.  Coates  Bros,  were  not  appel- 
lees* factors.  They  were  appellant's,  and  ap- 
pellant sustained  the  same  relation  to  ap- 
pellees. Had  the  price  of  wool  fallen  to  where 
the  advance  was  used  up,  Coates  Bros,  would 
have  looked  to  appellant  to  make  It  up  and 
appellant  to  appellees.  So,  too,  as  it  is  the 
duty  of  a  factor,  before  selling  at  a  lower 
figure  than  be  was  instructed  to  hold  out  for, 
to  call  upon  his  principal  to  refund  the  ad- 
vances and  charges,  so  Coates  Bros,  should 
have  called  upon  appellant  and  appellees, 
and,  before  ordering  Coates  Bros,  to  sell,  ap- 
pellant should  have  called  upon  appellees. 

8.  Appellant  by  its  third  assignment  of  er- 
ror says  the  court  committed  error  in  not 
submitting  to  the  jury  disputed  questions  of 
fact,  and  our  attention  is  called  by  appel- 
lant to  three  points  upon  which  it  claims 
there  was  dispute,  and  we  have  examined 
the  evidence  carefully  in  relation  thereto, 
and  find  that  as  to  one  matter  there  was  no 
dispute,  upon  the  second  the  dispute  was  im- 
material, and  as  to  the  third  it  was  a  ques- 
tion of  law  to  be  drawn  from  undisputed 
facts. 

4.  The  court  in  rendering  Judgment  in 
favor  of  appellees  gave  them  the  difference 
between  the  amount  the  wool  was  sold  for 
and  the  price  appellees  directed  the  appel- 


lant to  hold  it  for.  Appellant  argues  that 
the  recovery  should  have  been,  If  at  all,  for 
the  difference  between  what  the  wool  brought 
and  the  highest  market  price  up  to  the  time 
suit  was  instituted,  not  to  exceed  18  cents. 
With  this  view  we  cannot  agree.  The  meas- 
ure of  damages  given  by  the  court  was  cor- 
rect The  appellant  was  instructed  to  hold 
the  wool  for  18  cents  per  pound,  and,  If  ap- 
pellees could  show  that  within  a  reasonable 
time  after  the  sale  and  before  the  trial  of 
the  cause  the  market  price  of  that  wool 
equaled  18  cents,  they  were  entitled  to  the 
difference  between  what  the  wool  actually 
brought  and  the  18  cents.  It  was  shown 
that  wool  of  the  class  of  the  wool  in  con- 
troversy went  to  18  cents  in  Philadelphia  in 
December  following  the  sale.  Maynard  v. 
Pease,  99  Mass.  555.  Also  see  28  Am.  &  Eng. 
Ency.  of  Law,  719,  where  it  is  said:  "In 
many  cases,  however,  In  trover  for  conver- 
sion by  reason  of  the  wrongful  taking,  de- 
tention, or  disposition  of  chattels,  the  plain- 
tiff had  been  allowed  to  recover,  where  the 
value  of  the  chattel  fluctuated  between  the 
time  of  such  conversion  and  the  time  of  tri- 
al, the  highest  market  value  during  such 
time."  In  this  case,  where  a  limitation  was 
made  by  contract  it  would  seem  If,  before 
the  trial,  the  article  attains  the  price  lim- 
ited, that  recovery  can  be  had  up  to  that 
figure  or  up  to  any  Intermediate  figure  be- 
tween the  price  sold  for  and  the  limit  set. 
It  may  also  be  suggested  that  upon  the  ques- 
tion of  the  measure  of  damages  appellant 
made  no  Intimation  at  the  trial  of  what  if 
thought  the  measure  should  be,  nor  can  we 
say  from  the  motion  for  a  new  trial  that  the 
court's  attention  was  directed  to  what  now 
appellant  claims  as  error. 

There  being  no  error,  the  judgment  of  the 
lower  court  Is  affirmed. 

POPE,  C.  J.,  and  McFIE,  PARKER,  and 
WRIGHT,  JJ.,  concur.  ABBOTT,  J.,  having 
tried  the  case  below,  did  not  participate  in 
this  decision. 


PERKINS  v.  CITY  OF  ROSWELL. 
(Supreme  Court  of  New  Mexico.  Feb.  4,  1911.) 

(Syllabus  by  the  Court.) 
Criminal  Law  (8  421*)— Evidence. 

In  the  trial  Of  a  cause  with  a  jury  for  the 
alleged  violation  of  a  city  ordinance  which  made 
it  unlawful  for  any  "person,  firm  or  corpora- 
tion to  erect  keep,  maintain  or  operate  any 

?rivate  hospital,  sanatorium,  or  health  resort 
restitution"  within  the  limits  of  the  city,  evi- 
dence was  introduced  by  the  plaintiff  against 
objection  to  the  effect  that  it  was  "common 
knowledge  in  the  neighborhood"  that  the  de- 
fendant was  running  the  place  in  question. 
Held,  that  the  evidence  was  inadmissible  and 
necessarily  prejudicial  to  the  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  976;  Dec.  Dig.  |  421.*] 


•For  othw  cuu  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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Appeal  from  District  Court,  Chaves  Coun- 
ty; before  Justice  Merrltt  C.  Mechem. 

Mrs.  Mary  Bell  Perkins  was  convicted  of 
violating  an  ordinance  of  the  city  of  Roswell, 
and  she  appeals.   Reversed  and  remanded. 

On  February  2,  1909,  the  city  council  of 
Roswell  enacted  an  ordinance,  which  was 
approved  by  the  mayor  February  3, 1909,  and 
was  to  be  in  force  by  its  terms  five  days 
after  its  publication.  It  declared  it  to  be 
unlawful  to  "erect,  keep,  maintain  or  oper- 
ate any  private  hospital,  sanatorium  or  health 
resort  institution  within  the  limits  of  the 
city  of  Roswell,  whether  same  be  used  for 
boarding,  lodging  and  treatment  of  patients, 
or  for  boarding  or  lodging  alone,  and  for 
the  purpose  of  this  ordinance  a  place  shall 
be  deemed  to  be  a  private  sanatorium  that  is 
used  or  kept  for  the  reception  or  use  of  the 
guests  afflicted  with"  certain  enumerated 
diseases.  It  was  made  the  duty  of  the  sani- 
tary policeman  to  give  notice  in  writing  to 
the  owner,  agent,  or  keeper  of  such  a  place 
to  discontinue  such  use,  and,  if  the  notice 
was  not  complied  with  within  five  days,  to 
enter  complaint  before  the  proper  court,  and 
cause  prosecution  for  the  violation  of  the 
ordinance,  which  it  was  provided  should  be 
punished  by  a  fine  of  not  less  than  $25  nor 
more  than  $50.  On  February  13,  1909,  no- 
tice was  served  on  the  defendant,  here  the 
appellant,  as  required  by  the  ordinance,  and 
on  February  19,  1909,  a  complaint  was  filed 
with  a  justice  of  the  peace  charging  the  de- 
fendant with  violation  of  the  ordinance  by 
keeping,  maintaining,  and  operating  a  priv- 
ate hospital,  etc.,  after  notice  and  contrary 
to  the  ordinance.  It  appeared  that  the  de- 
fendant was  the  record  owner  of  a  dwelling 
house  and  the  land  on  which  it  stood  in 
the  city  of  Roswell,  where  she  resided  with 
her  husband.  She  claimed,  and  offered  evi- 
dence tending  to  show,  including  the  tes- 
timony of  her  husband,  that  be  paid  for  the 
house  and  land  named ;  that  he  had  erected 
on  the  land  some  small  cheap  houses  which 
he  rented,  and  that  he  had  the  rent  and  she 
had  no  control  of  the  rented  houses;  that 
she  had  formerly,  but  not  after  notice  under 
the  ordinance  was  served  on  her,  furnished 
meals  to  tenants  of  the  rented  houses.  The 
premises  described  were  those  of  which  the 
complaint  was  made  on  which  the  prosecu- 
tion was  based.  Tbe  defendant  was  found 
guilty  and  sentenced  to  pay  a  fine  of  $25  and 
costs,  from  which  judgment  she  appealed  to 
the  district  court,  where,  after  some  inter- 
locutory proceedings,  a  trial  of  the  case  with 
a  jury  was  had.  The  defendant  was  found 
guilty,  a  motion  for  a  new  trial  was  over- 
ruled, and  judgment  against  the  defendant 
was  rendered,  from  which  she  appealed  to 
this  court  After  the  appeal  had  been  taken 
and  tbe  term  of  court  at  which  the  trial  oc- 
curred had  been  adjourned,  the  defendant 


filed  a  motion  to  vacate  the  judgment  on  tbe 
ground  that  the  ordinance  had  been  repealed, 
which  motion  was  "denied  without  preju- 
dice" on  the  ground  stated  In  the  opinion 
filed  by  the  judge  of  the  district,  that  the 
alleged  repealing  ordinance  had  not  gone 
into  effect  and  that  the  court  lacked  power 
to  vacate  on  motion  a  judgment  entered  at  a 
term  which  had  been  finally  adjourned,  "es- 
pecially when,  as  here,  the  cause  is  in  an 
appellate  court  on  appeal." 

U.  S.  Bateman,  for  appellant.  H.  M.  Dow 
and  K.  K.  Scott,  for  appellee. 

ABBOTT,  J.  (after  stating  the  facts  as 
above).  Of  the  various  errors  which  the 
appellant  assigns,  a  considerable  propor- 
tion must  be  disregarded  as  not  properly 
before  us,  and  others  need  not  be  separate- 
ly treated  of,  since  they  present  questions 
of  common  occurrence  on  which  the  law  is 
too  well  settled  to  require  discussion,  es- 
pecially in  view  of  the  conclusion  we  hare 
reached  that  there  was  error  prejudicial  to 
the  defendant  in  the  admission  of  certain 
evidence  by  the  trial  court,  namely,  the  at- 
torney for  the  plaintiff  put  to  a  witness  for 
the  plaintiff  the  question :  "State  whether  it 
is  common  knowledge  that  Mrs.  Perkins  runs 
a  sanatorium."  To  which  the  witness  an- 
swered :  "It  is."  The  question  was  then  put: 
"If  you  have  stated  that  it  is  common  knowl- 
edge as  to  who  runs  that  sanatorium,  please 
state  who  does  run  it."  To  which  tbe  wit- 
ness answered:  "Mrs.  Perkins  runs  it"  To 
each  of  these  questions  the  attorney  for  the 
defendant  objected,  in  substance,  on  the 
ground  that  it  was  calling  on  the  witness  to 
give  her  opinion,  and  hearsay  evidence,  and 
be  duly  took  exception  to  the  action  of  the 
court  in  overruling  the  objections. 

That  proof  of  facts  by  evidence  of  repu- 
tation is  admissible  only  on  matters  of  pub- 
lic and  general  interest  Is  declared  in  1 
Greenleaf  on  Evidence,  8  137;  Wigmore  on 
Evidence,  |  1586;  Jones  on  Evidence  (2d 
Ed.)  8$  301,  302.  The  cases  cited  in  note  20 
to  section  302  are  especially  informing: 
"Ownership  or  possession  of  property  or  a 
modus  concerning  it  cannot  be  shown  by 
reputation."  16  Cyc.  1212.  "Title  cannot  be 
proved  by  neighborhood,  talk.  Of  course, 
wnat  one  does  while  in  the  possession  of  land 
is  admissible  in  testimony  as  to  the  char- 
acter of  the  possession."  Hiers  v.  Risber.  M 
S.  C.  405,  411,  32  S.  E.  509:  Crippen  v.  8tate. 
46  Tex.  Cr.  R.  455,  80  S.  W.  372 :  "In  prose- 
cutions for  permitting  gaming  In  a  house, 
ownership  cannot  be  proved  by  reputation." 
See,  also.  Green  et  al.  v.  Chelsea.  24  Pick. 
(Mass.)  71 ;  Wendell  v.  Abbott,  45  N.  H.  349. 
The  evidence  in  question  was  admitted  to 
prove  that  the  defendant  was  maintaining  a 
private  hospital  or  sanatorium  as  a  health 
resort  institution ;  In  effect,  that  she  was  the 
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owner  of  the  business,  which  she  denied. 
The  evidence  mast  have  been  prejudicial  to 
her  defense,  and  should  have  been  excluded. 

The  appellant's  assignment  of  error  based 
on  the  overruling  of  the  motion  to  abate  the 
judgment  on  the  ground  that  the  ordinance 
In  question  had  been  repealed  Is  not  well 
founded  for  the  reasons  stated  In  the  opin- 
ion of  the  district  Judge,  which  we  have 
■quoted  in  the  statement  of  the  case,  and  the 
fact.  If  it  is  one,  that  the  ordinance  has  been 
repealed,  has  not  been  brought  to  our  at- 
tention by  the  defendant  in  a  way  to  war- 
rant our  giving  any  effect  to  it  in  the  dis- 
position of  the  case. 

The  Judgment  of  the  district  court  is  re- 
Tersed  and  the  cause  remanded. 

McFIE,  PARKER,  WRIGHT,  and  ROB- 
ERTS, JJ.,  concur.  POPE,  C.  J.,  having 
ruled  in  the  motion  to  quash  the  complaint 
herein,  did  not  participate,  nor  did  MECH- 
EM,  J.,  who  tried  the  cause. 


CHAPPELL  v.  McMILLAN  et  aL 

(Supreme  Court  of  New   Mexico.     Aug.  31, 
1910.   Rehearing  Denied  Jan.  5,  1911.) 

(Syllabus  by  the  Court.) 

1.  Contracts  (|§  58,  73*)— Consideration. 

A  promise  to  do  or  forbear  from  doing  an 
act  may  be  just  as  valuable  consideration  for 
a  promise  as  the  act  or  forbearance  would  be, 
and  that  the  promise  given  ior  a  promise  is  de- 
pendent on  a  condition  does  not.  affect  its  valid- 
ity as  consideration. 

[EH.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  if  346,  326;  Dec.  Dig.  18  58,  73.*] 

2.  Contracts  (i  58*)— Consideration. 

If  promises  are  made  in  the  alternative 
and  one  alternative  promise  becomes  impossible 
of  performance,  that  does  not  impair  the  obli- 
gation of  the  other  promise. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent-  Dig.  |  346 ;  Dec.  Dig.  §  58.*] 

8.  Contracts  (|  58*)— Consideration. 

The  holding  of  the  trial  court  that  the  eon- 
tract  between  the  Carthage  Coal  Company,  one 
of  the  appellees,  and  Delos  A.  Chappell,  the  ap- 
pellant, had  become  null  and  void  from  failure 
of  consideration,  that  both  parties  were  wholly 
released  therefrom,  and  its  action  in  decreeing 
the  cancellation  of  said  contract,  were  not  war- 
ranted as  a  matter  of  law  under  the  circum- 
stances appearing  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |  346 ;  Dec.  Dig.  |  58.*] 

Mechem,  J.,  dissenting. 

Appeal  from  District  Court,  Socorro  Coun- 
ty ;  before  Justice  Frank  W.  Parker. 

Action  by  Delos  A.  Chappell  against  Daniel 
H.  McMillan  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed 
and  remanded. 


On  February  2,  1004,  the  Carthage  Coal 
Company  gave  to  Daniel  H.  McMillan  an  op- 
tion to  purchase  certain  land  and  personal 
property  at  any  time  prior  to  May  15,  1904. 
This  option  was  thereafter  extended,  In  ac- 
cordance with  its  terms,  to  August  15,  1904. 
The  purchase  price,  $75,000,  was  to  be  paid 
in  installments.  Upon  the  payment  of  the 
first  Installment,  title  was  to  pass  to  McMil- 
lan, but  possession  was  to  be  retained  by  the 
coal  company  until  the  payment  of  the  sec- 
ond installment  at  or  before  the  specified 
time,  when  McMillan  was  to  be  given  posses- 
sion. On  July  1,  1904,  the  Carthage  Coal 
Company  entered  into  an  agreement  with  the 
plaintiff,  the  appellant,  Chappell,  which  was 
expressly  made  subordinate  to  the  rights  of 
McMillan  under  his  option.  The  instrument 
evidencing  this  agreement  provided  that 
Chappell  should  have  the  right  to  purchase 
the  property  In  the  event  McMillan  did  not, 
that  a  deed  be  placed  in  escrow  for  deliv- 
ery to  Chappell  in  the  event  of  the  exercise 
of  his  option  which  was  done;  that  Chappell 
should  have  a  lease  on  the  premises  from 
August  16,  1904,  until  all  coal  should  be  ex- 
tracted therefrom,  or  that  McMillan  should 
be  entitled  to  the  premises  under  his  option. 
Chappell  obligating  hlmpelf  to  work  tb« 
property  and  pay  a  specified  royalty  for  all 
coal  extracted;  and  that  in  the  event  Mc- 
Millan should  take  up  bis  option  and  pay 
the  full  purchase  price  for  the  premises,  thus 
depriving  Chappell  of  all  right  to  obtain  the 
property  as  lessee  or  purchaser,  the  coal  com- 
pany should  pay  to  him  from  the  funds  re- 
alized from  the  last  installment  of  the  Mc- 
Millan option  the  sum  of  $10,000.  On  July 
23,  1904,  and  within  the  time  limited  for  his 
second  payment,  McMillan  elected  to  exercise 
his  option  to  purchase,  and  on  that  date 
made  both  the  first  and  second  payments  re- 
quired to  the  coal  company,  and  received  a 
deed  conveying  title  to  the  property,  and 
through  his  grantees  took  Immediate  posses- 
sion. On  the  25th  day  of  July,  1904,  the 
plaintiff  filed  a  bill,  which  was  afterwards 
amended,  in  which  he  attacked  the  validity 
of  the  McMillan  option  and  all  conveyances 
thereunder  for  want  of  consideration  and 
fraud,  and  asked  for  their  cancellation  and 
an  injunction  to  prevent  the  defendants  from 
mining  coal  under  them,  and  to  restrain  them 
from  preventing  the  plaintiff  from  mining 
coal  under  his  said  agreement  and  thereafter 
the  defendants,  the  Carthage  Coal  Company, 
August  H.  Hilton,  and  Henry  R.  Buel  filed 
an  answer  and  counterclaim  to  the  amended 
complaint,  and  In  the  counterclaim  asked  for 
the  cancellation  of  the  deed  In  escrow  under 
CbappeU's  option,  and  the  entire  contract  of 
July  1,  1904,  claiming  in  effect  the  same  to 
be  a  cloud  on  their  title  and  claiming  failure, 
or  want  of  consideration  for  the  contract  of 
July  1,  1904.  To  this  counterclaim  the  plaln- 
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tiff  filed  a  general  demurrer,  which  was  over- 
ruled by  the  court  Thereafter,  on  the  25th 
day  of  September,  1904,  plaintiff  filed  an 
answer  to  the  counterclaim,  specifically 
pleading  the  lease  and  option  of  July  1,  1004, 
and,  In  effect,  claiming  to  be  entitled  to  the 
payment  therein  provided  for,  In  case  Mc- 
Millan should  purchase  under  his  option,  of 
$10,000.  To  this  answer  three  of  the  defend- 
ants on  November  13,  1907,  filed  a  demurrer, 
and  the  court  sustained  the  demurrer  on  De- 
cember 30,  1907.  On  the  2d  day  of  June, 
1908,  the  court  entered  an  order  In  said 
cause  affirming  the  validity  of  the  McMillan 
option  and  the  conveyance  made  under  It, 
and  decreeing  the  cancellation  of  the  agree- 
ment with  the  plaintiff  of  July  1,  1904,  and 
the  escrow  deed  connected  therewith. 

H.  M.  Dougherty  and  Teaman  &  Grove,  for 
appellant  J.  G.  Pitch,  for  appellee  Carthage 
Coal  Co. 

ABBOTT,  J.  (after  stating  the  facts  as 
above).  The  appellant  does  not  here  call  in 
question  that  part  of  the  order  of  the  dis- 
trict court  of  June  2,  1908,  which  decrees  the 
validity  of  the  McMillan  option  and  the  re- 
lated'conveyances.  The  essential  Injury  of 
which  he  complains  to  this  court  through  his 
assignments  of  error  Is  that  by  the  order  re- 
ferred to  his  agreement  with  the  Carthage 
Coal  Company  of  July  1,  1905,  was  declared 
void,  and  its  cancellation  decreed.  Of  the 
appellees  only  the  Carthage  Coal  Company, 
August  H.  Hilton,  and  Henry  R.  Buel  are 
parties  to  the  pleadings  on  which  that  por- 
tion of  the  order  is  founded.  In  their  briefs 
both  parties  claim  that  the  question  of  the 
validity  of  the  Chappell  agreement  with  the 
Carthage  Coal  Company  was  not  before  the 
trial  court  on  the  pleadings.  That  position, 
we  think,  is  untenable  for  the  appellant, 
since  he  chose  not  to  stand  on  his  demurrer 
to  the  counterclaim  of  the  appellees  named, 
whereby  they  alleged  the  Invalidity  of  the 
agreement  in  question,  and  prayed  for  its 
cancellation,  but  Instead  replied  to  the  coun- 
terclaim, alleging  the  validity  of  his  agree- 
ment and  his  right  to  the  payment -of  $10,- 
000  from  the  Carthage  Coal  Company  in  ac- 
cordance with  its  terms.  Overland  Dis.  Co. 
v.  Wedeles  and  cases  cited,  1  N.  M.  528.  531 ; 
Bremen  Mining  Co.  v.  Bremen,  13  N.  M. 
Ill,  79  Pac.  806.  On  the  other  band,  the 
three  appellees  named  aver  that  the  appel- 
lant having  in  his  original  complaint  al- 
leged the  Invalidity  of  the  McMillan  option, 
is  precluded  from  afterwards  In  the  same 
cause  making  any  claim  based  on  Its  validity. 
Whether  the  appellant  Is  chargeable  with 
fatal  inconsistency  in  his  pleadings  we  need 
not  determine,  since  the  appellees  did  not 
make  that  one  of  the  grounds  of  their  de- 
murrer to  his  reply  to  their  counterclaim, 
hut  alleged  and  relied  on  the  invalidity  of 
the  Chappell  agreement  for  failure  of  con- 


sideration moving  from  the  appellant  to  the 
Carthage  Coal  Company. 

The  trial  court  sustained  the  demurrer, 
and  must  therefore  have  passed  on  the  valid- 
ity of  the  Chappell  agreement  arriving  ap- 
parently at  the  conclusion  embodied  in  find- 
ing of  law  3,  which  Is  as  follows:  "The  con- 
tract and  lease  between  the  Carthage  Coal 
Company  and  the  plaintiff  was  made  subject 
to  the  rights  of  the  said  McMillan  under  bis 
said  option  with  the  Carthage  Coal  Company, 
and  by  the  election  to  purchase  and  the  mak- 
ing of  the  first  and  second  payments  of  tbe 
purchase  price,  the  conveyance  of  the  Car- 
thage Coal  Company  to  the  said  McMillan,  and 
by  him  to  the  said  Stackhouse  and  the  taking 
of  possession  by  the  latter  before  any  pay- 
ment had  been  made  or  any  act  had  been  done, 
or  was  required  to  be  made  or  done,  under  or 
by  virtue  of  the  terms  of  the  contract  and 
lease  between  the  Carthage  Coal  Compan> 
and  the  plaintiff,  discharged  and  released  both 
said  plaintiff  and  said  company  from  all  their 
promises  and  undertakings  therein  contain- 
ed, and  the  said  contract  and  lease  became 
null  and  void,  and  there  resulted  an  entire 
failure  of  consideration  therefor."  Fortu- 
nately the  attorneys  In  the  cause  did  not  on 
either  side,  stand  on  the  position  that  the 
validity  of  the  Chappell  agreement  was  not 
involved,  but  instead,  have  aided  the  conrt 
with  able  and  exhaustive  arguments  on  the 
question  In  their  briefs.  Adopting  the  facts 
as  stated  In  the  finding  of  the  trial  court 
quoted,  It  is  obvious  that  we  must  first  de- 
termine what  was  the  consideration  on  Chap- 
pell's  part  for  what  the  Carthage  Coal  Com- 
pany in  Its  contract  with  him  of  July,  19M. 
agreed  to  do.  Was  It  that  he  actually  should 
mine  certain  quantities  of  coal  and  pay  to 
the  Carthage  Coal  Company  certain  royalties 
thereon,  etc.,  or  that  he  should  promise  and 
agree  to  do  those  things  In  certain  contingen- 
cies, binding  himself  to  the  defendant  coal 
company  to  that  effect  by  a  valid  agreement  T 
On  this  the  whole  matter  turns.  It  Is  fa- 
miliar law  (9  Cyc.  323)  that  a  promise  to  do 
or  forbear  from  doing  an  act  may  be  "Just  as 
valuable  consideration  for  a  promise  as  tbe 
act  or  forbearance  would  be,"  and  "that  the 
promise  given  for  a  promise  Is  dependent 
on  a  condition  does  not  affect  its  validity  as 
consideration"  (9  Cyc.  327). 

It  was  plainly  in  the  minds  of  the  parties, 
as  the  contract  shows,  that  Chappell  might 
never  make  a  payment,  never  mine  any  coal 
never  pay  any  royalties ;  yet  he  might  hare 
had  to  do  all  those  things  under  his  contract 
in  the  event  McMillan  did  not  buy  under  his 
option.  The  unavoidable  Inference  from  the 
terms  of  the  Chappell  agreement  and  other 
facts  of  record  Is  that  for  some  reason  the 
coal  company  thought  or  feared  that  Mc- 
Millan would  not  buy  under  his  option,  or 
that  tha  outcome  would  somehow  be  unsat- 
isfactory to  it  It  clearly  preferred  dispos- 
ing of  the  property  In  question  at  a  less  price 
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and  on  more  favorable  terms  to  the  purchas- 
er than  it  had  made  to  McMillan,  to  holding 
and  operating  It  It  gave  Chappell  an  option 
to  boy  it  for  $65,000,  whereas  the  price  to 
McMillan  was  $75,000.  The  difference  of 
$10,000  between  the  two  prices  is  significant 
as  being  the  very  amount  which  it  agreed  to 
pay  Chappell  in  case  McMillan  should  take 
the  property  under  his  option.  In  effect,  it 
agreed  to  give  the  benefit  of  the  McMillan  op- 
tion to  Chappell  as  to  the  first  payment  to 
be  made  under  it,  which,  If  made  was  to  re- 
lieve Chappell  to  that  extent  and  in  the  dif- 
ference of  $10,000  between  the  two  prices,  in 
consideration  of  his  agreeing  to  take  the 
mine  off  its  hands,  operate  it,  and  pay  a  roy- 
alty In  the  event  of  the  expected  failure  of 
McMillan  to  buy  under  his  option.  Up  to  the 
time  when  McMillan  met  the  terms  of  his 
agreement,  it  was  protected  against  such  a 
failure  by  the  Chappell  agreement  for  a  con- 
sideration which  was  clearly  expressed,  and 
on  terms  which  must  have  been  In  the  minds 
of  the  parties,  since  they  were  explicitly  em- 
bodied in  the  contract. 

The  appellees  contend  that  the  "object"  or 
"motive"  of  the  coal  company  in  making  the 
Chappell  agreement  Is  to  be  distinguished 
from  the  "consideration"  on  Chappell's  part, 
which  is  true,  but  the  obvious  motive  or  ob- 
ject throws  light  on  what  was  the  real  consid- 
eration. The  appellees  claim,  also,  that  the 
appellant  attempts  to  read  into  the  Chappell 
agreement  conditions  which  it  does  not  con- 
tain when  he  asserts  "that  his  promise  to 
mine  coal  and  pay  a  royalty  was  in  the  al- 
ternative, or  that  it  was  dependent  upon  the 
validity  and  exercise  of  McMillan's  option." 
Yet  such,  we  think,  is  the  plain  import  of 
the  language  of  the  agreement  After  the 
provisions  in  it  which  are  appropriate  to  and 
constitute  a  lease  of  the  property,  this  fol- 
lows: "It  is  further  provided  that  this  lease 
and  option  Is  subject  to  the  rights,  if  any  he 
has,  of  Daniel  H.  McMillan  growing  out  of 
an  option  given  by  the  said  party  of  the  first 
part  to  the  said  McMillan  on  the  2d  day  of 
February,  A.  D.  1904,  and  the  said  party  of 
the  second  part  agrees  to  protect  and  save 
harmless  the  said  party  of  the  first  part  from 
any  litigation  which  might  be  brought  by  the 
said  McMillan  against  the  said  party  of  the 
first  part  by  reason  of  his  having  executed 
this  contract"  And:  "It  is  further  agreed 
that  if  It  should  be  determined  that  the  said 
Daniel  H.  McMillan  has  the  right  to  carry 
out  the  said  option  that  all  payments,  ex- 
cept the  first  which  has  hereinbefore  been 
provided  for,  shall  be  paid  to  said  party  of 
the  first  part  herein,  except  ten  thousand  dol- 
lars of  the  last  payment  specified  in  the  said 
option,  which  shall  be  made  to  the  party  of 
the  second  part  herein,  and,  in  case  of  the 
refusal  or  neglect  of  the  said  Daniel  H.  Mc- 
Millan to  pay  the  same  to  the  party  of  the 
second  part  that  the  party  of  the  first  part 
shall  make  such  payment  to  party  of  the 
second  part"   The  "rights"  referred  to  in- 


cluded the  right  as  "determined"  by  the  dis- 
trict court  to  do  the  very  thing  which  Mc- 
Millan did,  namely,  to  make  the  two  first 
payments  provided  for  by  his  option  and  take 
possession  of  the  property  In  question  before 
August  16,  1904,  at  which  date  the  appellant 
would  have  been  entitled  to  take  possession 
but  for  that  action  of  McMillan.  Even  If  Mc- 
Millan had  made  the  first  payment  under  his 
option,  but  not  the  second,  before  August  16, 
1904,  the  appellant  Chappell,  would  have 
been  bound  to  take  possession  of  the  mine 
and  operate  it  since  the  agreement  provided 
that  in  such  case  "the  lease  and  contract 
shall  be  in  full  force  and  effect"  That  is, 
if  it  should  be  determined  that  McMillan 
had  the  right  to  do  a  certain  thing  and  he 
did  it  before  a  certain  time,  the  appellant 
was  not  bound  to  take  possession,  mine  coal, 
etc.,  otherwise  he  was  so  bound.  Suppose 
McMillan  had  made  the  first  payment  requir- 
ed of  him,  but  not  the  second,  before  August 
10,  1904,  that  the  appellant  had  taken  pos- 
session, mined  coal,  etc.,  as  his  contract  re- 
quired, and  that  McMillan  had  In  a  few 
weeks  or  days  thereafter  by  making  the  sec- 
ond payment  provided  for  in  his  option  be- 
come entitled  to  possession  and  ousted  the 
appellant  As  we  understand  the  position  of 
the  appellees,  they  would  concede  that  in  such 
a  case  the  appellant  would  have  been  en* 
titled  to  the  $10,000  he  claims.  We  certain- 
ly see  no  reason  to  the  contrary.  But  he 
was  bound  by  his  contract  to  do  that,  if  Mc- 
Millan should  take  that  course,  and  neces- 
sarily to  bold  himself  in  readiness  to  do  it, 
until  it  should  become  known  whether  Mc- 
Millan would  or  would  not  take  that  course. 
That  was  an  onerous  obligation,  one  which 
would  prevent  a  man,  unless  he  was  possess- 
ed of  much  more  than  ordinary  means,  from 
engaging  in  other  business  enterprises  while 
It  continued  in  force.  Unless  he  gets  the 
$10,000  he  claims  under  bis  contract  he  has 
no  compensation  for  the  burden  he  thus  as- 
sumed, by  which  he  became  practically  the 
insurer  of  the  coal  company  against  the  fail- 
ure of  McMillan  to  buy  under  his  option. 
Suppose  one  should  obtain  a  policy  of  in- 
surance against  accident  for  a  term  of  a 
year,  and  agree  to  pay  the  premium  at  the 
end  of  the  year.  The  year  expires,  and  he 
has  met  with  no  accident  When  asked  to 
pay  for  the  policy  of  insurance,  he  says: 
"The  policy  was  for  my  benefit  in  case  of  ac- 
cident to  me,  and  it  is  now  impossible  that 
any  accident  should  occur  to  me  in  that  year. 
The  consideration  for  my  agreement  to  pay 
has  failed,  become  Impossible  of  performance 
on  the  part  of  the  maker  of  the  policy,  since 
It  was  to  pay  me  nothing  unless  in  case  of 
accident  in  that  year."  The  reply  would  be 
that  the  company  which  Issued  the  policy 
had  done  all  it  agreed  to  do,  obligated  Itself 
to  pay  the  policy  holder  a  certain  amount  in 
case  he  should  meet  with  an  accident,  and 
that  It  incurred  the  risk  of  having  to  make 
such  a  payment    When  the  appellant  as- 
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sumed  the  obligations  expressed  In  his  agree- 
ment with  the  Carthage  Coal  Company,  he 
furnished  a  valuable  consideration  for  the 
concurrent  promises  of  the  coal  company  to 
him.  That  those  promises  were  In  the  alter- 
native, and  one  alternative  became  impossi- 
ble of  performance,  does  not  Impair  the  obli- 
gation of  the  alternative  promise.  7  Am.  ft 
Eng.  Enc.  (2d  Ed.)  p.  149;  Mill  Dam  Foun- 
dry v.  Hovey,  21  Pick.  (Mass.)  417-443.  See, 
also,  Pindor  v.  Upton,  44  N.  H.  858. 

Other  points  are  discussed  by  counsel  in 
their  respective  briefs,  but  we  do  not  find 
that  they  were  before  the  trial  court,  at 
least,  in  a  way  to  affect  its  action. 

We  are  therefore  of  the  opinion  that  the 
demurrer  of  the  three  appellees  named  to 
the  appellant's  reply  to  their  counterclaim 
should  have  been  overruled.  It  may  be,  of 
course,  that  these  appellees  have  a  good  de- 
fense against  the  claim  which  the  appellant 
makes  for  the  payment  of  $10,000  to  him  un- 
der the  agreement  in  question,  and  they 
should  not  be  deprived  of  the  opportunity  to 
make  such  a  defense,  if  they  have  one. 

The  case  is  remanded  to  the  district  court 
for  further  proceedings  In  accordance  with 
this  opinion  between  the  appellant  and  the 
three  appellees,  the  Carthage  Coal  Compa- 
ny, August  H.  Hilton,  and  Henry  R.  Buel. 

POPE,  C.  J.,  and  McFIE  and  WRIGHT, 
JJ.,  concur.  MECHEM,  J.,  dissents.  PARK- 
ER, J.,  having  heard  the  case  below,  did  not 
participate  in  this  opinion. 


O'NEILL  v.  OTERO. 
(Supreme  Coart  of  New  Mexico.   Sept.  1,  1910. 
Rehearing  Denied  Jan.  5,  1911.) 

(Syllaout  by  the  Court.) 

1.  Pbincipal  and  Agent  (|  69*)— Fraud  of 
Agent— Relocating  Claim  or  Principal. 

The  attempt  of  an  agent  employed  to  do 
the  annual  assessment  work  on  a  mining  claim, 
after  failure  or  intentional  neglect  to  do  such 
work,  to  relocate  the  claim,  even  though  such 
attempted  relocation  is  made  in  the  name  of  a 
third  party  from  whom  the  agent  subsequently 
obtains  title  by  deed,  is  a  fraud  upon  his  princi- 
pal. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  8  141;  Dec.  Dig.  |  69.*] 

2.  Trusts  (|  101*)— Tbusteb  Ex  Malkficio— 
Fraudulent  Advantage  of  Position  as 
Agent. 

One  who  takes  advantage  of  his  position 
as  agent  and  representative  of  another,  and 
thereby  fraudulently  obtains  title  to  certain 
mining  claims  which  in  equity  and  good  con- 
science belong  to  his  principal,  will  be  charged 
in  equity  as  a  trustee  ex  maleficio  of  his  princi- 
pal. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  |  152;  Dec.  Dig.  f  101.*] 

Appeal  from  District  Court,   Santa  Fe" 
County;  before  Justice  John  R  McFie. 
Action  by  Michael  O'Neill  against  F.  J. 


Otero,  special  master.  There  was  a  decree 
dismissing  an  injunction  and  granting  de- 
fendant affirmative  relief  sought  in  a  cross- 
complaint,  and  plaintiff  appeals.  Affirmed. 

On  the  6th  day  of  April,  1909,  appellant 
filed  suit  against  F.  J.  Otero,  as  special  mas- 
ter, and  alleged:    That  on  the  1st  day  of 
January,  1908,  In  the  county  of  Santa  F6, 
one  Joseph  De  Lallo,  a  naturalized  citizen  of 
the  United  States,  discovered  and  located 
certain  mineral  lands  in  the  Los  Cerrillos 
mining  district,  Santa  F6  county,  N.  M.,  un- 
der the  name  of  the  "Square  Deal,"  "York," 
"Gold  Coin,"  and  "Zinc  Blend."    The  com- 
plaint then  sets  forth  the  amount  and  char- 
acter of  work  done  upon  said  four  mining 
claims.    That  on  the  16th  day  of  March, 
1909,  Joseph  De  Lallo,  as  locator  of  said  min- 
ing claims,  conveyed  the  same  to  Michael 
O'Neill,  the  appellant  In  this  cause.  The 
complaint  then  alleges:    That  F.  J.  Otero, 
special  master  and  appellee,  was  on  the  7th 
day  of  January,  1909,  appointed  special  mas- 
ter In  a  certain  cause  then  pending  in  the 
district  court  of  Santa  F6  county,  wherein 
Thomas  K.  D.  Maddlson  was  plaintiff  and 
the  Consolidated  Mining  ft  Smelting  Com- 
pany was  defendant,  and  as  such  special  mas- 
ter appellee  was  authorized  to  sell  at  public 
auction  certain  lands,  mining  claims,  and 
premises  belonging  to  the  defendant  corpora- 
tion the  Consolidated  Mining  ft  Smelting 
Company,  and  among  the  property  which 
said  special  master  was  directed  to  sell  were 
the  following  mining  claims:    Tom  Paine. 
Oolden  Eagle,  Sukie,  Sukie,  Jr.,  Albany,  and 
Santiago  mining  claims,  also  situate  in  the 
Los  Cerrillos  mining  district,  in  said  county 
of  Santa  F&   That  said  six  mining  claims 
were  valid  and  existing  mining  claims,  con- 
taining an  area  of  800  to  1,500  feet  surface 
ground,  and  had  been  located  many  years 
prior  thereto.    Said  complaint  then  alleges 
that  during  the  year  1907  the  annual  assess- 
ment work  or  the  expenditure  of  $100  upon 
each  of  said  mining  claims  was  not  done  or 
performed,  and  by  reason  of  such  failure  to 
cause  to  be  done  $100  worth  of  work  the 
said  six  mining  claims,  last  above  mentioned, 
became  and  were  abandoned  and  forfeited 
and  reverted  to  the  United  States,  and  on 
the  1st  day  of  January  became  a  part  of  the 
public  unoccupied  mineral  lands  and  subject 
to  location  by  any  person  or  persons  qualified 
under  the  mining  laws  to  locate  mining 
claims,  and  that  the  said  Joseph  De  Lallo  lo- 
cated the  ground  covered  by  the  six  mining 
claims,  last  above  mentioned,  in  the  names  of 
the  Square  Deal,  Tork,  Gold  Coin,  and  Zinc 
Blend  mining  claims,  each  of  said  claims  con- 
taining an  area  of  600  by  1,500  feet  surface 
ground.   It  was  further  alleged  that  the  said 
four  claims,  last  above  mentioned,  covered 
practically  the  surface  ground  that  was  cov- 
ered and  claimed  under  the  six  mining  claims. 
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owned  and  claimed  by  the  Consolidated  Min- 
ing ft  Smelting  Company.  Said  plaintiff  fur- 
ther alleged  that  the  said  F.  J.  Otero,  as  spe- 
cial master,  had  advertised  said  six  mining 
claims,  together  with  other  property  for  sale 
at  public  auction,  under  and  by  virtue  of  a 
decree  rendered  in  said  cause  wherein  said 
appellee  was  appointed  special  master.  Said 
sale  was  advertised  to  take  place  on  the  14th 
day  of  April,  1909,  at  the  front  door  of  the 
courthouse  In  Santa  F6  county,  N.  M.  The 
plaintiff  and  appellant  prayed  for  an  injunc- 
tion enjoining  and  restraining  said  F.  J.  Ot- 
ero, as  such  special  master,  from  offering  for 
sale  and  from  selling  the  said  six  mining 
claims,  and  from  in  any  manner  interfering 
with  or  disturbing  appellant  In  his  quiet  and 
peaceable  possession  of  said  premises,  under 
and  by  virtue  of  the  location  thereof  made 
by  the  said  Joseph  De  Lallo,  who  had  con- 
veyed the  same  to  Michael  O'Neill,  appellant, 
by  deed  March  16,  1908. 

Attached  to  the  complaint  is  a  copy  of  the 
location  notices  filed  by  De  Lallo  and  tbe 
deed  from  De  Lallo  to  appellant  Upon  tbe 
filing  of  said  complaint  a  temporary  writ  of 
injunction  was  issued  and  made  returnable 
on  the  12th  day  of  April,  1909.  The  defend- 
ant and  appellee  filed  an  answer  to  said 
complaint  on  the  10th  day  of  April,  1909,  and 
denied  each  and  every  material  allegation  in 
said  complaint  alleged  with  reference  to  the 
location  of  said  premises  by  Joseph  De  Lallo, 
and  denied  that  the  annual  assessment  work 
upon  said  six  mining  claims  owned  by  the 
Consolidated  Mining  ft  Smelting  Company 
had  not  been  done  and  performed  for  tbe 
year  1907,  and  denied  that  the  said  ground 
was  on  the  1st  day  of  January,  1908,  sub- 
ject to  location,  or  that  the  said  corporation 
had  forfeited,  or  abandoned  said  mining 
claims.  The  appellee  admitted  that  he  was 
appointed  special  master  In  that  certain  suit 
brought  by  Thomas  K.  D.  Maddlson,  as  plain- 
tiff, against  the  Consolidated  Mining  ft  Smelt- 
ing Company,  as  defendant,  and  alleged  that 
under  and  by  virtue  of  the  decree  and  the 
order  appointing  him  he  was  authorized  and 
directed  to  sell  and  dispose  of  at  public  auc- 
tion the  property  in  said  decree  described 
which  belonged  to  the  Consolidated  Mining  & 
Smelting  Company,  and  further  admitted  that 
included  in  the  advertisement  that  was  then 
being  published  In  the  Santa  Fe  New  Mexi- 
can was  the  said  Tom  Paine,  Golden  Eagle, 
Sukie,  and  Sukie,  Jr.,  mining  claims,  and  also 
the  Albany  and  Santiago  mining  claims,  and 
defendant  denied  that  the  said  six  mining 
claims,  above  mentioned,  were  abandoned  by 
the  owner  thereof  during  the  year  1907  by 
failure  to  do  the  annual  assessment  work  re- 
quired by  the  laws  of  the  United  States  and 
tbe  territory  of  New  Mexico,  and  denied  that 
on  the  1st  day  of  January*  1908,  the  ground 
covered  by  said  six  mining  claims,  last  above 
named,  was  public  domain  and  subject  to  lo- 
cation by  any  person  or  persons  authorized 


under  the  mining  laws  of  the  United  States 
to  explore,  discover,  and  locate  mineral  lands, 
and  said  defendant  and  appellee  further  de- 
nied that  the  said  Joseph  De  Lallo  did  on 
the  1st  day  of  January,  1908,  discover  and 
locate  said  four  mining  claims,  called  the 
"Square  Deal,"  "York,"  "Gold  Coin,"  and 
"Zinc  Blend." 

Appellee  admitted  that  he  bad  advertised 
the  said  six  mining  claims  for  sale,  together 
with  other  property,  and  that  it  was  his  in- 
tention to  sell  the  same  at  public  auction  on 
the  14th  day  of  April,  1909,  together  with  all 
improvements  thereon.  He  likewise  admit- 
ted that,  if  the  said  sale  took  place  and  the 
court  approved  the  same,  he  would  convey 
to  the  purchaser  thereof  tbe  property  de- 
scribed in  said  notice  of  sale,  and  said  ap- 
pellee admitted  that,  unless  restrained  by  the 
court,  he  would  at  the  time  and  place  In  said 
notice  of  publication  set  forth  sell  said  prop- 
erty at  public  auction.  Appellee  in  his  an- 
swer further  alleged  that  the  said  Michael 
O'Neill,  appellant  in  this  cause,  had  ever 
since  the  year  1903  performed  or  caused  to 
be  performed  the  annual  assessment  work  of 
the  value  of  $100  on  each  of  said  six  mining 
claims  owned  by  the  Consolidated  Mining  ft 
Smelting  Company,  including  the  year  1907, 
and  further  alleged  that  the  said  Michael 
O'Neill  commenced  to  do  the  work  upon  said 
mining  claims  in  the  month  of  September, 

1907,  under  and  in  pursuance  of  an  agree- 
ment made  by  and  between  one  W.  A.  Brown, 
the  agent  and  representative  of  the  Consoli- 
dated Mining  ft  Smelting  Company,  with  the 
said  Mlcnael  O'Neill,  and  that  the  said  ap- 
pellant informed  the  agent  of  the  said  Con- 
solidated Mining  ft  Smelting  Company  on  the 
27th  day  of  December,  1907,  that  the  annual 
assessment  work  upon  the  said  four  mining 
claims  had  been  done  and  performed  for  the 
year  1907,  and  would  be  completed  on  tbe 
Santiago  and  Albany  by  the  5th  day  of  Janu- 
ary, 190&  Appellee  further  alleged  that  on 
the  3d  day  of  January,  1908,  he  was  appoint- 
ed receiver  of  all  the  property  belonging  to 
the  Consolidated  Mining  ft  Smelting  Com- 
pany under  and  by  virtue  of  an  order  made 
In  the  case  brought  by  tbe  said  Thomas  K. 
D.  Maddlson,  as  plaintiff,  against  the  Con- 
solidated Mining  ft  Smelting  Company,  and 
as  such  receiver  he  duly  qualified  and  took 
possession  of  the  property  belonging  to  said 
company,  and  on  the  30th  day  of  January, 

1908,  one  W.  A  Brown,  the  agent  and  repre- 
sentative of  appellee,  as  receiver,  in  said 
cause,  tendered  to  the  said  O'Neill  the  sum  of 
$200  for  and  on  account  of  the  annual  assess- 
ment work  done  for  the  Albany  and  Santiago 
mining  claims,  and  further  alleged  that  ap- 
pellant in  the  early  part  of  December,  1907, 
commenced  to  do  the  annual  assessment  work 
upon  the  Santiago  and  Albany  mining  claims, 
and,  If  the  $100  worth  of  work  had  not  been 
completed  on  the  1st  day  of  January,  1908, 
that  appellant  continued  to  perform  the  work 


Digitized  by  Google 


616 


113  PACIFIC  REPORTER 


(N.  M. 


upcm  said  mining  claims  nntil  at  least  $100 
worth  of  work  had  been  done.  Defendant 
and  appellee  further  alleged  fraud  and  con- 
spiracy on  the  part  of  the  said  O'Neill  and 
a  combination  entered  into  between  appel- 
lant and  De  Lallo  Bros.,  and  denied  that 
the  appellant  was  entitled  to  an  injunction. 

Upon  the  hearing  of  the  motion  to  dissolve 
the  temporary  injunction,  the  court  continued 
the  injunction  until  the  final  hearing  of  the 
case,  and  thereafter  appellant  filed  a  reply 
to  the  answer,  denying  In  general  all  the  new 
matter  set  up  by  appellee,  and  especially  de- 
nied that  he  had  performed  any  work  upon 
said  six  mining  claims  on  account  of  the  an- 
nual assessment  work  for  the  year  1907.  De- 
.  fendant  and  appellee  was  permitted  by  the 
court  to  amend  his  answer,  and  alleged  and 
charged  that  appellant,  Michael  O'Neill,  act- 
ing as  the  agent  of  the  Consolidated  Mining 
&  Smelting  Company,  wrongfully  and  fraud- 
ulently concealed  from  said  company  and  its 
agent  and  representative,  W.  A.  Brown,  the 
fact  that  the  said  annual  assessment  work 
upon  said  six  mining  claims  bad  not  been 
done  for  the  year  1907,  and  thereafter  com- 
bined and  fraudulently  conspired  with  Thom- 
as De  Lallo  and  Joseph  De  Lallo,  or  one  or 
both  of  them,  and  procured  them  to  relocate 
said  six  mining  claims  in  the  names  of  the 
Square  Deal,  York,  Gold  Coin,  and  Zinc 
Blend  for  the  purpose  of  defrauding  and  de- 
feating the  title  of  said  company  to  the 
same,  and  defendant  further  alleged  that 
the  said  Michael  O'Neill,  appellant,  In  order 
to  wrongfully  and  fraudulently  deceive  the 
said  company  and  its  representative,  W.  A. 
Brown,  falsely  represented  to  said  Brown 
that  he  had  performed  the  annual  assess- 
ment work  upon  said  six  mining  claims,  as 
required  by  law,  for  the  year  1907,  and  de- 
fendant by  way  of  cross-complaint  alleged 
that  the  said  Michael  O'Neill  did  on  the  5th 
day  of  August,  1907,  agree  to  and  with  W. 
A.  Brown,  the  agent  and  representative  of  the 
Consolidated  Mining  &  Smelting  Company, 
that  he  would  do  the  annual  assessment  work 
upon  said  six  mining  claims  for  the  year 
1907,  and  was  to  receive  the  sum  of  $100 
for  the  work  done  upon  each  of  said  claims, 
making  a  total  sum  of  $600,  and  defendant 
further  alleged  that,  whether  or  not  the  said 
appellant  did  actually  do  the  annual  assess- 
ment work  upon  said  six  mining  claims  ac- 
cording to  his  contract  and  agreement,  after 
the  1st  day  of  January,  1908,  and  after  the 
said  Joseph  De  Lallo  had  pretended  to  re- 
locate said  six  mining  claims,  the  said  Mi- 
chael O'Neill  caused  to  be  done  at  least  $100 
worth  of  work  upon  each  of  said  mining 
claims  owned  by  the  Consolidated  Mining  & 
Smelting  Company,  although  he  claimed  that 
the  work  was  done  on  behalf  of  Joseph  De 
Lallo  upon  the  claims  so  claimed  to  have 
Deen  relocated  by  him,  and  defendant  alleges 
that  by  virtue  of  the  fraud,  combination,  and 
conspiracy  between  the  said  O'Neill  and  the 


De  Lallo  Bros,  that  the  said  appellant  should 
be  decreed  a  trustee  to  have  done  the  work 
for  the  use  and  benefit  of  the  mining  com- 
pany for  the  year  1907,  and  the  defendant 
further  alleged  that  the  appellant  when  he 
acquired  title  to  said  property  in  March, 
1909,  by  receiving  a  deed  from  Joseph  De 
Lallo,  did  so  with  full  knowledge  of  all  the 
equities  and  rights  of  the  Consolidated  Min- 
ing &  Smelting  Company  in  and  to  the  same, 
and  defendant  prayed  that  the  pretended  lo- 
cation notices  alleged  to  have  been  posted 
upon  said  claims  by  the  said  Joseph  De  Lallo 
on  the  1st  day  of  January,  1908,  pretending 
to  locate  the  same  under  sold  four  names, 
be  ordered  canceled  and  that  the  deed  from 
Joseph  De  Lallo  to  appellant  be  likewise  can- 
celed and  held  for  naught,  and  that  appellant 
be  required  to  quitclaim  to  the  Consolidated 
Mining  &  Smelting  Company  or  to  the  de- 
fendant as  receiver  any  Hen,  right,  title,  or 
interest  claimed  by  him  under  and  by  virtue 
of  the  said  deed,  and  that  he  be  decreed  to 
be  trustee  ex  maleficio,  and  to  hold  what- 
ever title  he  had  in  said  property  for  the 
use  and  benefit  of  the  Consolidated  Mining 
&  Smelting  Company,  and  for  the  defend- 
ant receiver  thereof,  and  that  the  work  and 
labor  performed  upon  said  mining  claims  un- 
der the  pretended  relocation  thereof  by  the 
said  Joseph  De  Lallo  be  decreed  to  be  done 
for  the  use  and  benefit  of  said  company  or 
the  receiver.  Appellant  filed  a  reply  to  the 
amended  answer,  denying  each  and  every  al- 
legation of  new  matter  therein  set  forth. 

At  the  close  of  the  evidence,  the  court 
made  19  findings  of  fact,  and  thereafter  ren- 
dered a  decree  In  accordance  with  the  find- 
ings of  fact 

Of  the  said  findings  two  only  are  necessary 
to  a  consideration  of  this  case,  as  follows: 

"That  the  plaintiff,  Michael  O'Neill,  on  or 
about  August  5,  1907,  promised  and  agreed 
with  the  Consolidated  Mining  &  Smelting 
Company  through  one  W.  A.  Brown,  its  duly 
authorized  agent  and  representative,  to  do 
and  perform  the  annual  assessment  work  on 
each  of  said  six  mining  claims,  amounting 
to  not  less  than  one  hundred  dollars  ($1001 
upon  each  of  said  claims,  for  the  year  1907. 
and  at  the  time  of  such  promise  and  agree- 
ment to  do  said  work  said  plaintiff  did  not 
demand  payment  in  advance  or  security  for 
the  work  proposed  to  be  done,  and  said  plain- 
tiff from  time  to  time  thereafter  notified  said 
company,  through  its  agent  W.  A.  Brown, 
that  the  work  upon  four  of  said  claims  was 
being  done,  and  had  been  done,  and  that  the 
work  upon  the  Santiago  and  Albany  claims 
was  being  done  and  prosecuted,  and  such 
work  would  be  continued  until  the  full  amount 
of  assessment  work  of  one  hundred  dollars 
($100)  had  been  done  upon  each  of  them." 

"That  the  Consolidated  Mining  &  Smelting 
Company  and  its  agent  from  past  business 
relations  with  plaintiff,  who  did  the  assess- 
ment work  upon  said  mines  for  several  years 
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prior  to  1907,  relied  upon  the  promise  and 
agreement  of  the  plaintiff  to  do  the  assess- 
ment work  upon  all  of  said  six  mining  claims 
for  said  year  1907.  That  the  said  Michael 
O'Neill  wrongfully,  purposely,  intentionally, 
and  fraudulently  failed  to  do  the  work  upon 
the  said  six  claims  as  he  had  promised  and 
agreed  to  do,  in  order  to  deceive  and  defraud 
said  company,  and  thereby  prevent  said  Con- 
solidated Mining  ft  Smelting  Company  from 
doing  or  having  the  work  done  upon  said 
claims  for  the  year  1907,  and  that  thereaft- 
er said  plaintiff  entered  into  a  combination 
and  conspiracy  with  Joseph  De  Lallo  and 
Thomas  De  Lallo,  either  one  or  both  of  them, 
to  relocate  said  mines,  and  actually  partici- 
pated, aided,  and  assisted  the  said  Joseph 
De  Lallo  and  Thomas  De  Lallo,  or  either  or 
both  of  them,  in  the  relocation  of  said  min- 
ing claims  after  midnight  of  the  81st  day  of 
December,  1907.  That,  with  the  assistance 
and  aid  of  the  said  plaintiff,  they  pretended 
to  have  relocated  said  claims  between  mid- 
night and  4  or  5  o'clock  in  the  morning  of 
the  1st  day  of  January,  1908." 

Two  of  the  conclusions  drawn  by  the  court 
upon  the  foregoing  findings  of  fact  are  also 
necessary  to  a  determination  of  this  case. 
They  are  in  words  as  follows: 

"The  court  further  finds  that  the  plain- 
tiff, Michael  O'Neill,  having  promised  and 
agreed  to  do  the  annual  assessment  work 
upon  said  six  mining  claims  for  the  year 
1907  as  herein  found,  occupied  a  confidential 
and  fiduciary  relation  with  the  Consolidated 
Mining  ft  Smelting  Company,  and  that  the 
relocation  of  said  mining  claims  in  the  man- 
ner in  which  the  court  has  found  whereby 
plaintiff  participated,  that  any  benefits  that 
accrued  therefrom  would  and  should  be  for 
the  benefit  of  the  owner,  the  Consolidated 
Mining  ft  Smelting  Company,  and  not  the  re- 
locator  thereof." 

"The  court  therefore  finds  as  a  matter  of 
law  that  the  plaintiff  by  reason  of  the  facts 
herein  found  became  trustee  of  said  mining 
claims  for  the  use  and  benefit  of  the  Con- 
solidated Mining  ft  Smelting  Company,  the 
owner  of  said  Tom  Paine,  Golden  Eagle, 
Sukle,  Sukie,  Jr.,  Santiago,  and  Albany 
claims,  and  that  any  and  all  work  done  or 
performed  upon  said  claims  by  plaintiff  or 
under  his  directions  prior  to  December  31, 
1907,  or  after  January  1, 1908,  whether  claim- 
ed or  pretended  to  have  been  •  done  on  the 
said  claims  as  relocated,  be  decreed  to  have 
been  done  for  the  use  and  benefit  of  the  said 
six  mining  claims,  and  the  said  Consolidat- 
ed Mining  ft  Smelting  Company,  the  owner 
thereof." 

Upon  the  statements  of  facts  and  conclu- 
sions of  law,  the  court  entered  a  decree  dis- 
missing the  injunction  and  granting  the  de* 
fendant  the  affirmative  relief  sought  in  his 
amended  answer  by  way  of  cross-complaint 
From  the  decree  so  entered,  the  plaintiff  ap- 
pealed to  this  court 


Banna  ft  Wilson  and  N.  B.  Laughlln,  for 
appellant  E.  W.  Dobson,  for  appellee." 

WRIGHT,  J.  (after  stating  the  facts  as 
above).  Appellant  assigns  12  grounds  of 
error,  the  first  10  of  which  are  to  the  same 
effect,  vis.,  that  the  court  erred  in  finding 
and  holding  certain  facts  and  conclusions 
of  law  set  out  in  its  written  findings  and 
final  decree.  The  remaining  two  assign- 
ments go,  respectively,  to  the  jurisdiction  of 
the  court  to  try  the  case  without  a  jury,  and 
the  admission  of  illegal  and  improper  testi- 
mony. Upon  the  hearing  and  in  the  briefs 
the  appellant  abandoned  the  eleventh  and 
twelfth  assignments  of  error,  and  therefore 
the  same  will  not  be  considered  by  the  court 

1.  The  third  assignment  of  error  sets  out 
that  the  court  erred  in  finding  and  holding 
that  the.  appellant  promised  and  agreed  on 
or  about  the  5th  day  of  August,  1907,  or  at 
any  other  time,  with  the  Consolidated  Min- 
ing ft  Smelting  Company,  through  Its  agent, 
W.  A.  Brown,  or  otherwise,  to  do  and  per- 
form the  annual  assessment  work  upon  six 
mining  claims  for  the  year  1907,  and  In  find- 
ing and  holding  that  the  appellant  from  time 
to  time  notified  the  Consolidated  Mining  ft 
Smelting  Company,  through  its  agent,  W.  A. 
Brown,  or  otherwise,  that  such  work  was 
being  done,  or  that  any  of  such  work  had 
been  done.  In  discussing  this  finding  of  fact 
the  appellant  contends  that  there  was  no 
testimony  in  the  record  to  support  such  find- 
ing, except  the  testimony  of  W.  A.  Brown, 
the  resident  agent  of  the  Consolidated  Min- 
ing ft  8meltlng  Company,  and  further  con- 
tends that  W.  A.  Brown  was  a  discredited 
witness  before  the  court  and  as  such  his 
testimony  was  not  entitled  to  any  weight 
This  case  was  tried  before  the  court  with- 
out a  jury,  and  the  court  had  an  opportu- 
nity to  observe  the  conduct  and  demeanor  of 
the  witness  upon  the  stand,  and  was  the 
judge  of  the  weight  to  be  given  to  the  evi- 
dence of  such  witness  W.  A.  Brown.  The 
appellant  further  contends  that  there  Is  noth- 
ing whatever  in  the  record  to  corroborate 
the  testimony  of  W.  A.  Brown. 

It  appears  from  the  record  that  upon  the 
trial  W.  A.  Brown,  for  the  purpose  of  re- 
freshing his  memory  as  to  certain  dates  and 
circumstances,  referred  to  and  read  from 
•his  letterpress  copy  book  extracts  from  cer- 
tain letters  written  by  him  to  the  officers  of 
the  Consolidated  Mining  &  Smelting  Com- 
pany at  Erfe,  Pa.  Appellant  contends  that 
the  very  fact  that  these  copies  were  used, 
instead  of  the  original  letters,  casts  sus- 
picion upon  such  testimony.  An  examination 
of  the  record,  however,  discloses  that  coun- 
sel for  the  appellant  made  no  objection 
whatever  to  the  use  of  such  letterpress  cop- 
ies, and  he  cannot  be  heard  to  complain  of 
secondary  evidence  at  this  late  date.  An  ex- 
amination of  the  record  also  discloses  that 
the  appellant  in  March,  1908,  went  back  to 
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Erie,  Pa.,  and  entered  Into  negotiations  with 
Mr.  Thomas  Brown  and  Mr.  Rosenzwelg, 
the  president  and  attorney,  respectively,  of 
the  Consolidated  Mining  ft  Smelting  Com- 
pany, looking  to  a  settlement  of  certain 
claims  he  and  De  Lallo,  who  had  relocated 
the  six  mining  claims  which  are  the  subject 
of  controversy  herein,  claimed  against  the 
Consolidated  Mining  ft  Smelting  Company. 
At  such  time  he  made  statements  to  Mr. 
Brown  and  Mr.  Rosenzwelg,  as  testified  to  by 
them  by  depositions,  which  are  in  direct  con- 
flict with  his  testimony  given  upon  the  wit- 
ness stand,  and  also  at  that  time  signed  cer- 
tain instruments  introduced  in  evidence 
which  are  in  direct  conflict  with  his  testi- 
mony given  upon  the  witness  stand.  The 
testimony  given  by  Mr.  Brown  and  Mr.  Ros- 
enzwelg, and  the  Instruments  signed  by  the 
appellant,  are  directly  corroborative  of  the 
testimony  of  W.  A.  Brown.  It  therefore  ap- 
pears from  a  careful  examination  of  the  rec- 
ord in  this  case  that  the  findings  of  fact  so 
made  by  the  court  are  sustained  by  a  clear 
preponderance  of  the  evidence. 

2.  The  appellant  also  took  an  exception 
to  the  finding  of  fact  by  the  court  that 
the  appellant  wrongfully,  intentionally,  and 
fraudulently  neglected  to  do  the  work  on 
said  six  claims  as  he  had  promised  and 
agreed,  with  the  intention  of  deceiving  and 
defrauding  said  company,  and  that  there- 
after the  plaintiff  entered  into  a  combina- 
tion and  conspiracy  with  Joseph  and  Thomas 
De  Lallo  to  relocate  said  mines  and  actually 
participated,  aided,  and  assisted  the  said  Jo- 
seph De  Lallo  and  Thomas  De  Lallo  in  the 
relocation  of  said  mining  claims  after  mid- 
night of  the  31st  of  December,  1907,  thereby 
fraudulently  securing  to  himself,  through  a 
subsequent  transfer  of  title  made  to  him  by 
De  Lallo  in  March,  1908,  the  said  six  mining 
claims  formerly  owned  by  the  Consolidated 
Mining  ft  Smelting  Company.  In  consider- 
ing this  finding,  the  appellant  contended 
that  there  was  no  direct  evidence  whatever 
in  the  record  upon  which  such  findings  could 
be  based;  that  the  court  based  his  finding 
solely  upon  suspicion  and  inference.  Upon 
examining  the  record,  however,  we  are  un- 
able to  come  to  any  such  conclusion.  The 
testimony  of  both  Thomas  and  Joseph  De 
Lallo  and  that  of  the  appellant  relating  to 
the  circumstances  surrounding  the  relocation 
made  after  midnight  of  December  31,  1907, 
clearly  indicate  that  such  relocation  was 
made  In  fraud  of  the  rights  of  the  Consoli- 
dated Mining  ft  Smelting  Company  by  the 
appellant  and  the  two  De  Lallos  working  to- 
gether. The  subsequent  actions  of  the  appel- 
lant, O'Neill,  at  Erie,  in  the  presence  of 
Thomas  Brown  and  Mr.  Rosenzwelg,  fully 
corroborate  such  a  finding  bo  made  by  the 
court 

8.  The  findings  of  fact  by  the  court  being 
fully  sustained  by  a  clear  preponderance  of 
the  evidence,  there  remains  to  be  considered 


the  question  of  whether  or  not  the  conclu- 
sions of  law  based  thereon  are  correct  By 
reason  of  his  contract  and  agreement  made 
August  5,  1907,  to  do  the  annual  assessment 
work  upon  the  six  mining  locations  involv- 
ed herein,  the  appellant  became  the  agent 
of  the  Consolidated  Mining  ft  Smelting  Com- 
pany for  that  purpose.  An  examination  of 
the  record  discloses  the  fact  that  for  a  num- 
ber of  years  prior  to  1907  O'Neill  had  been 
regularly  employed  to  do  this  assessment 
work ;  that  at  the  time  he  so  conspired  with 
the  De  Lallos  in  the  relocation  of  said  min- 
ing claims  he  was  residing  in  a  house  belong- 
ing to  the  Consolidated  Mining  ft  Smelting 
Company  upon  one  of  the  claims  so  relocated. 
It  further  appears  that  during  the  years 
prior  to  1907  the  company  had  placed  im- 
plicit confidence  in  O'Neill,  and  relied  upon 
him  to  do  the  assessment  work.  The  evi- 
dence further  shows  that  during  the  years 
1903  to  1906,  inclusive,  O'Neill  had  faith- 
fully attended  to  the  assessment  work,  and 
had  been  paid  therefor.  In  1  Lindley  on 
Mines  (1st  Ed.)  |  407,  it  is  held:  "An  agent, 
trustee,  or  other  person  holding  confidential 
relations  with  the  original  locator  will  not 
be  permitted  to  relocate  mining  claims  and 
secure  to  themselves  advantages  flowing  from 
a  breach  of  trust  obligations."  This  doctrine 
is  sustained  in  the  case  of  Argentine  Min- 
ing Company  v.  Benedict  18  Utah,  183.  55 
Pac.  659 ;  Lock  hart  v.  Leeds,  195  U.  S.  427, 
25  Sup.  Ct  76,  49  L.  Ed.  263;  Lakln  v.  Sier- 
ra Buttes  Gold  Mining  Co.  (C.  a)  25  Fed. 
337;  Lockhart  v.  Rollins,  2  Idaho  (Hash)  54a 
21  Pac  413;  Largey  v.  Bartlett,  18  Mont 
265,  44  Pac.  962;  Fisher  v.  Seymour,  23  Colo. 
542,  49  Pac.  30. 

It  therefore  follows  that  the  appellant  bar- 
ing taken  advantage  of  his  position  as  agent 
and  representative  of  the  Consolidated  Min- 
ing ft  Smelting  Company,  and  thereby  fraud- 
ulently obtained  title  to  the  said  mining 
claims,  which  in  equity  and  good  conscience 
belong  to  the  Consolidated  Mining  ft  Smelt- 
ing Company,  he  will  be  charged  In  eq- 
uity as  a  trustee  of  the  Consolidated  Min- 
ing ft  Smelting  Company,  the  equitable  owner 
thereof.  Lakln  v.  Sierra  Buttes  Gold  Mia, 
Co.,  cited  supra;  Hunt  v.  Patchin  (C.  C.) 
35  Fed.  816.  The  attorney  for  the  appellant 
in  his  brief  contends  that  the  mere  fact  that 
the  appellant  agreed  to  do  the  annual  assess- 
ment work  upon  these  mining  claims  for  the 
year  1907  created  no  such  confidential  or 
fiduciary  relationship  as  is  contended  for 
by  the  appellee.  However,  we  think  that  It 
Is  clearly  settled  by  the  courts  that  the  agree- 
ment made  by  the  appellant  with  the  Con- 
solidated Mining  ft  Smelting  Company  under 
the  circumstances  under  which  the  same  was 
made  clearly  indicates  that  such  a  fiduciary 
relationship  did  exist 

We  conclude,  therefore,  that  the  findings 
of  fact  made  by  the  trial  court  are  clearly 
sustained  by  the  preponderance  of  evidence, 
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and  that  the  conclusions  of  law  drawn  there- 
from by  the  court  are  correct 

There  being  no  error  apparent  In  the  rec- 
ord, the  judgment  of  the  lower  court  is  af- 
firmed, and  It  la  bo  ordered. 

POPE,  C.  J„  and  PARKER,  ABBOTT,  and 
MECHEM,  JJ.,  concur.  McFIE,  J.,  haying 
tried  the  case  below,  did  not  participate  in 
this  opinion. 


PICKERING  et  ux.  v.  JUSTICE  OP  THE 
PEACE  IN  AND  POR  PRECINCT 
NO.  2,  SAN  JUAN  COUNTY. 

(Supreme  Court  of  New  Mexico.   Jan.  28, 1911.) 

1.  Justices  or  the  Peace  (f  81*)— Summons 
— Service — Sufficiency. 

Under  Comp.  Laws  1897,  |  3244,  requiring 
summons  to  be  served  five  days  before  the  re- 
turn day,  service  at  any  hour  of  November 
19th  was  sufficient  for  any  hour  of  November 
24th  as  a  return  day. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  |  268;  Dec.  Dig.  f  81.*] 

2.  Holidays  (|  5*)— Judicial  Acts— Valid- 
ity. 

In  the  absence  of  a  statute  prohibiting  ju- 
dicial proceedings  on  holidays,  such  proceedings, 
including  judgments,  are  valid. 

[Ed.  Note.— For  other  cases,  see  Holidays, 
Cent.  Dig.  H  2-3;  Dec  Dig.  5  6.*] 

3.  Prohibition  (|  3*)— Subjects  or  Reliet— 
Otheb  Remedies. 

Prohibition  does  not  lie  against  a  justice's 
judgment  obtained  on  insufficient  service,  de- 
fendants having  an  adequate  remedy  by  appeal 
or  by  certiorari  under  Comp.  Laws  1897,  S 
3367,  or,  if  misled  by  the  justice  to  their  in- 
jury, they  could  sue  him  for  damages. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  if  4-19;  Dec.  Dig.  |  3.*] 

4.  Prohibition  (|  8*)— Nature  or  Remedy. 

Prohibition  is  an  extraordinary  judicial 
prerogative  writ,  to  be  used  with  great  caution 
to  further  justice  and  secure  regularity  in 
tribunals  where  there  is  no  other  regular  and 
ordinary  remedy. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  SS  4-19;  Dec.  Dig.  I  3.*] 

Petition  by  D.  H.  Pickering  and  another 
for  prohibition  against  L.  Current,  Justice  of 
the  Peace  in  and  for  Precinct  No.  2  of  San 
Juan  County,  N.  M.    Petition  denied. 

Edwards  &  Martin,  for  petitioners. 

PER  CURIAM.  This  cause  is  here  on  an 
alternative  writ  of  prohibition  issued  by  one 
of  the  justices  of  this  court  on  a  petition 
filed  with  the  clerk  December  80,  1910,  and 
made  returnable  on  the  first  day  of  our  pres- 
ent term.  The  respondent,  who  is  a  Justice 
of  the  peace  at  Aztec,  In  San  Juan  county, 
a  long  distance  from  Santa  Fe,  and  who  pre- 
sumably has  no  personal  interest  in  the  mat- 
ter, has  not  appeared  or  made  any  return  to 
the  writ,  and  the  petitioners  have  moved  for 
Judgment  by  default  Under  the  clrcum 
stances  we  think  It  unnecessary  to  proceed 


by  attachment  against  respondent,  and  that 
we  should  determine  from  the  allegations  of 
the  petition  whether  a  writ  of  prohibition 
absolute  should  Issue. 

The  allegations  are  that  on  November  17, 
1910,  a  summons  was  issued  by  L.  Current,  a 
justice  of  the  peace  of  San  Juan  county,  to 
the  petitioners,  directing  them  to  appear  be- 
fore the  said  justice  at  Aztec,  in  said  county, 
at  10  o'clock  a.  m.  November  24, 1910,  to  an- 
swer to  a  plea  in  assumpsit  by  one  M.  B. 
Scott,  as  assignee,  that  service  was  made  on 
the  petitioners  at  3:30  p.  m.  of  November 
19th,  and  that  Judgment  was  rendered  No- 
vember 24th  between  10  and  11  o'clock,  less 
than  five  full  days  from  the  time  of  service, 
that  the  petitioners  failed  to  appear  in  said 
cause  for  the  reason  that  they  were  misled 
by  the  Justice  of  the  peace,  and  that,  as 
Judgment  was  rendered  on  a  legal  holiday,  it 
was  void. 

Under  section  8244,  Comp.  Laws  1897,  it 
was  necessary  that  the  service  of  the  writ 
be  made  five  days  before  the  return  day,  the 
day  of  service  or  the  day  of  return  being  ex- 
cluded in  making  up  the  five  days.  Section 
2900,  subd.  7,  Comp.  Laws  1807.  Service  at 
any  hour  of  November  19th  was  therefore 
8ufllclent  for  any  hour  of  November  24th  as 
a  return  day.  There  is  a  statute  of  this  tes- 
rltory  providing  that  certain  days  shall  be 
holidays  for  commercial  purposes  (section 
2544,  Comp.  Laws  1897),  but  none  prohibiting 
Judicial  proceedings  on  such  days.  In  the 
absence  of  such  statutory  provisions,  judicial 
acts  on  holidays,  including  judgments,  are 
valid.  21  Cyc.  442-445.  But,  if  the  petition- 
ers were  in  any  way  wronged  by  the  action 
of  the  justice  of  the  peace  complained  of,  the 
ordinary  remedies  were  open  to  them.  They 
knew  of  the  alleged  injurious  acts  on  Novem- 
ber 26th,  as  their  affidavit  in  this  cause 
shows,  and  they  then  had  the  right  to  ap- 
peal, and,  If  that  had  become  necessary,  to  a 
writ  of  certiorari  (section  3367,  Comp.  Laws 
1897),  to  preserve  their  rights,  and,  If  they 
were  misled  by  the  respondent  to  their  in- 
jury, they  may  have  a  good  cause  of  action 
against  him  for  damages.  But  the  petition- 
ers do  not  even  by  the  most  liberal  construc- 
tion of  their  petition  bring  this  cause  with- 
in the  proper  province  of  a  writ  of  prohibi- 
tion. It  is  an  extraordinary  judicial  prerog- 
ative writ  "to  be  used  with  great  caution 
and  forbearance  for  the  furtherance  of  jus- 
tice, and  for  securing  order  and  regularity 
in  all  the  tribunals  where  there  is  no  other 
regular  and  ordinary  remedy."  Sherwood  v. 
N.  Eng.  King.  Co.,  68  Conn.  548,  37  Atl.  388; 
Priddie  v.  Thompson  (C.  C.)  82  Fed.  186.  "It 
will  lie  only  in  cases  of  manifest  necessity, 
and  after  a  fruitless  application  for  relief  to 
the  Inferior  tribunals."  32  Cyc.  602,  and  cas- 
es cited;  Ex  parte  Williams.  4  Ark.  537,  38 
Am.  Dec.  46.   "In  general  It  will  not  Issue 
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where  there  Is  another  adequate  remedy 

•  •  *  readily  available  to  the  applicant, 
either  by  appeal  or  writ  of  error,  or  by  any 
other  writ,  motion  or  proceeding  appropriate 
to  the  relief,  as  a  writ  of  revivor,  *  *  • 
certiorari,    •   •   *    action   for  trespass, 

•  •  •  motion  to  set  aside,  motion  to  stay 
the  proceedings."  "And,  if  the  inferior  court 
or  tribunal  has  jurisdiction  of  both  the  sub- 
ject-matter and  of  the  person,  prohibition 
will  not  lie  to  correct  errors  of  law,  or  fact, 
for  which  there  is  an  adequate  remedy  by 
appeal  or  otherwise."  32  Cyc.  614-617.  See, 
also,  High's  Extraordinary  Legal  Remedies 
(3d  Ed.)  IS  770,  771,  772. 

The  petition  is  denied,  and  a  writ  of  con- 
sultation will  issue,  authorizing  the  respond- 
ent to  proceed  with  the  cause  in  regular 
course. 

Since  this  opinion  was  written  the  re- 
spondent has  filed  with  the  clerk  a  state- 

•  inent  addressed  to  the  court,  in  which  he 
disclaims  intentional  wrong  to  the  petition- 
ers, explains  how  misunderstanding  as  to 
date  occurred,  and -declares  his  willingness 
to  follow  any  course  this  court  may  di- 
rect In  this  matter.  There  is  nothing  in  the 
statement,  however,  to  affect  the  conclusion 
we  had  already  reached. 


UNITED  STATES  v.  SANTA  RITA  STORE 
CO.  et  al. 

(Supreme  Court  of  New  Mexico.   Jan.  26, 
1911.) 

(8yUabu$  by  the  Court.) 

Monopolies  (I  20*)  —  Conspiracy  in  Re- 
straint of  Tbade. 

In  a  prosecution  for  violation  of  the  anti- 
trust act  (Act  July  2, 1890,  c  647,  I  3,  26  Stat. 
209  [U.  S.  Comp.  St.  1901,  p.  3201]),  held,  that 
a  conspiracy  between  two  corporations  cannot 
be  formed  by  the  acts  and  thoughts  of  one  per- 
son acting  aa  the  agent  of  both  corporations. 
"The  union  of  two  or  more  persons,  the  con- 
scious participation  of  two  or  more  minds,  is 
indispensable  to  an  unlawful  combination." 
Per  Sanborn,  J.,  In  Union  Pacific  Coal  Com- 
pany v.  United  States,  173  Fed.  737,  97  C.  C. 
A.  578. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Dec.  Dig.  S  20.«] 

Appeal  from  District  Court,  Third  Dis- 
trict; before  Justice  Frank  W.  Parker. 

The  Santa  Rita  Store  Company  and  anoth- 
er were  convicted  of  violating  the  anti-trust 
act,  and  they  appeal.  Reversed  and  re- 
manded. 

Harllee  &  Barnes  and  W.  B.  Ohllders,  for 
appellants.  W.  H.  H.  Llewellyn,  Special  Asst. 
Atty.  Gen.,  for  the  United  States. 

%  MECHEM,  J.  1.  The  appellants,  the  San- 
ta Rita  Mining  Company  and  the  Santa  Rita 
Store  Company,  were  jointly  indicted  with 
one  John  Deegan  and  one  William  Young  for 


a  violation  of  section  3  of  the  act  of  Con- 
gress approved  July  2,  1890,  c.  647,  26  Stat 
209  (U.  S.  Comp.  SL  1901,  p.  3201),  which  is 
as  follows:  "Sec.  3.  (Trusts,  etc.,  in  Terri- 
tories or  District  of  Columbia  illegal— per- 
sons combining  guilty  of  misdemeanor.)  Ev- 
ery contract,  combination  in  form  of  trust 
or  otherwise,  or  conspiracy,  in  restraint  of 
trade  or  commerce  in  any  territory  of  the 
United  States  •  •  •  is  hereby  declared 
Illegal.  Every  person  who  shall  make  any 
such  contract  or  engage  in  any  such  combi- 
nation or  conspiracy,  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  on  conviction  there- 
of, shall  be  punished  by  fine  not  exceeding 
five  thousand  dollars,  or  by  imprisonment 
not  exceeding  one  year,  or  by  both  said  pun- 
ishments, in  the  discretion  of  the  court" 
26  Stat  209.  The  appellants  were  convicted. 
Deegan  and  Young  were  acquitted. 

The  record  shows  that  the  appellants  are 
New  Jersey  corporations,  the  mining  compa- 
ny owning  and  operating  mines  at  Santa 
Rita,  Grant  county,  N.  M.,  and  the  store  com- 
pany carrying  on  a  general  merchandise 
business  at  the  same  place.  Deegan  was  the 
general  agent  in  charge  of  the  business  of 
both  companies,  and  Young  was  an  employe 
under  Deegan.  No  other  officer  of  either 
company  lived  or  was  in  New  Mexico  during 
the  period  named  in  the  indictment,  or  at 
any  time  thereafter.  Deegan  reported  to  one 
Broughtonin  New  York  City,  who  had  charge 
of  the  New  York  offices  of  the  companies, 
and  no  other  officer  of  either  company  fa 
mentioned  in  the  record  of  this  case.  The  In- 
dictment charged  that  the  defendants  con- 
spired to  coerce  and  compel  the  employes, 
lessees,  and  tenants  of  the  appellant  to  trade 
exclusively  with  the  Santa  Rita  Store  Com- 
pany, and  as  an  overt  act  further  charged 
that  on  the  10th  day  of  January,  1905,  the 
defendants  ordered  the  employes,  lessees, 
and  tenants  of  appellants  to  quit  trading 
with  C.  L.  Turner  &  Son,  of  Santa  Rita,  a 
firm  competing  with  the  Santa  Rita  Store 
Company,  with  the  threat  that  any  employe 
would  be  discharged,  and  any  lessee  would 
be  refused  a  renewal  of  his  lease  who  fail- 
ed to  comply  with  said  order.  There  was  no 
evidence  that  any  officer  or  agent  of  either  of 
appellants  (other  than  Deegan)  participated 
in  or  had  knowledge  of  the  acts  of  which 
complaint  Is  made. 

Undoubtedly,  a  conspiracy  might  be  form- 
ed by  two  corporations  acting  through  agents, 
yet  there  must  be  more  than  one  agent  or 
more  than  one  person  actually  engaged  in 
the  formation  of  the  conspiracy.  In  this 
case  a  conspiracy  was  not  formed  because 
of  a  lack  of  persons.  Deegan  could  not  con- 
spire with  himself;  neither  could  two  or 
more  corporations  conspire  alone  by  means 
of  Deegan.  Had  some  other  officer  or  agent 
of  either  corporation  participated  In,  or  had 
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knowledge  of,  the  scheme,  then  a  conspiracy 
might  have  been  formed  between  the  two  de- 
fendant corporations.  "The  union  of  two  or 
more  persons,  the  conscious  participation  In 
the  scheme  of  two  or  more  minds,  Is  Indis- 
pensable to  an  unlawful  combination,  and 
It  cannot  be  created  by  the  action  of  one 
man  alone."  Per  Sanborn,  J.,  In  Union  Pa- 
cific Coal  Company  v.  United  States,  178 
Fed.  737,  97  C.  C.  A.  578. 

The  trial  court  should  have  sustained  the 
motion  made  by  appellants  for  an  Instruct- 
ed verdict 

For  the  foregoing  reasons,  the  judgment 
of  the  lower  court  is  reversed  and  the  case 
remanded. 

POPE,  C.  J.,  and  McFIE,  ABBOTT,  and 
WRIGHT,  JJ.,  concur.  PARKER,  J.,  having 
tried  the  case  below,  did  not  participate  in 
this  decision,  as  neither  did  ROBERTS,  J., 
who  was  not  a  member  of  the  court  when 
this  case  was  submitted. 


HOUSTON-HART  LUMBER  CO.  v.  NEAL 
et  al. 

(Supreme  Court  of  New  Mexico.  Feb.  4, 1011.) 

(Syllabus  ly  the  Court.) 

Mechanics'  Liens  (§  06»)— Rights  op  Mate- 
rialman—'  'Request.  ' ' 

When  a  person  is  employed  by  the  owner 
of  a  lot  in  an  incorporated  city  to  construct  a 
sidewalk  in  front  of  the  same,  and  he  purchases 
materials  to*  be  used,  and  which  were  used,  in 
the  construction  of  such  sidewalk,  the  purchase 
of  such  materials  will  be  considered  as  hav- 
ing been  made  at  the  "request"  of  the  owner, 
within  the  meaning  of  section  2218  of  the  Com- 
piled Laws  of  1897,  so  as  to  entitle  the  materi- 
alman to  a  lien  therefor  under  the  mechanic's 
lien  laws. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |  128;  Dec.  Dig.  |  96* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  pp.  6120-6122 ;  voL  8,  p.  7786.] 

Appeal  from  District  Court  Ourry  Coun- 
ty ;  before  Justice  William  H.  Pope. 

Action  by  the  Houston-Hart  Lumber  Com- 
pany against  Harry  Neal  and  F.  C.  Herbert. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Reversed  and  remanded. 

Williams  &  Ryan,  for  appellant  Harry  L. 
Patton,  for  appellees. 

WRIGHT,  J.  This  was  an  action  In  the 
trial  court  wherein  the  plaintiff,  the  Hous- 
ton-Hart Lumber  Company,  was  claiming  a 
mechanic's  lien  for  material  furnished  and 
delivered  to  the  contractor,  who  used  such 
materials  In  the  construction  of  a  sidewalk 
built  along,  In  front  of,  and  adjacent  to 
certain  town  lots  in  the  city  of  Clovis,  own- 
ed by  the  defendants,  Harry  Neal  and  F. 
C.  Herbert;  the  plaintiff's  claim  to  the  lien 
being  based  on  section  2218  of  the  Compiled 


Laws  of  1807,  on  mechanics'  liens,  which 
reads  as  follows,  to  wit: 

"Sec.  2218.  Any  person  who,  at  the  re- 
quest of  the  owner  of  any  lot  In  any  incor- 
porated city  or  town,  grades,  fills  In,  or  oth- 
erwise improves  the  same,  or  the  streets  In 
front  of,  or  adjoining  the  same,  has  a  lien 
upon  such  lot  for  his  work  done  and  ma- 
terials furnished." 

There  is  no  controvery  as  to  the  facts  in 
this  case,  and  the  only  question  Involved  Is : 
"Does  the  purchase  and  use  of  material  by 
the  contractor  In  the  construction  of  a  side- 
walk along  and  In  front  of  town  lots  amount 
to  the  request  of  the  owner  for  the  purchas- 
ing of  such  materials,  so  as  to  bring  the  case 
within  the  provisions  of  .said  section  2218?" 

Section  2217,  being  the  section  of  the  me- 
chanic's lien  law  Just  preceding  the  section 
involved  herein,  after  providing  that  every 
person  performing  labor  upon  or  furnishing 
materials  to  be  used  in  the  construction,  al- 
teration, or  repair  of  certain  structures  has 
a  lien  upon  the  same  for  the  work  or  repair 
done  or  materials  furnished,  whether  done 
or  furnished  at  the  Instance  of  the  owner  of 
the  building  or  other  improvement,  or  his 
agent  provides  that :  "Every  contractor,  sub- 
contractor, architect  builder  or  other  person 
having  charge  of  any  mining  or  of  the  con- 
struction, alteration,  or  repair  either  In  whole 
or  in  part  of  any  building  or  other  im- 
provement as  aforesaid,  shall  be  held  to  be 
the  agent  of  the  owner  for  the  purpose  of 
this  act." 

It  appears  from  the  record  In  this  case 
that  the  Houston-Hart  Lumber  Company  sold 
and  delivered  to  one  Adams  75  sacks  of  ce- 
ment, which  cement  was  to  be  used  in  the 
construction  of  a  sidewalk  In  front  of  the 
property  owned  by  the  appellees  herein.  It 
also  appears  from  the  record  In  the  case  that 
Adams  had  made  and  entered  Into  a  contract 
with  the  appellees  for  the  construction  of 
this  sidewalk  at  a  stipulated  price.  The 
question  involved  is:  Did  this  contract  so 
made  by  Adams  with  the  appellees  authorize 
and  empower  Adams  to  purchase  the  neces- 
sary materials,  to  wit,  cement  to  the  extent 
that  the  purchase  of  such  materials  be  con- 
sidered as  made  at  the  request  of  the  own- 
ers of  the  property  sought  to.  be  charged  with 
a  lien,  within  the  terms  of  section  2218, 
above  quoted? 

This  court  has  held,  in  the  case  of  Ford 
v.  Springer  Land  Association,  8  N.  M.  37, 
41  Pac.  541,  that  the  mechanic's  lien  law, 
being  remedial  in  its  nature  and  equitable  In 
its  enforcement  should  be  liberally  constru- 
ed, overruling  the  case  of  Flnane  v.  Hotel 
Co.,  3  N.  M.  417,  5  Pac.  725,  holding  the  con- 
trary. Such  being  the  rule  of  construction  of 
the  mechanic's  lien  law  In  New  Mexico,  what 
is  a  reasonable  construction  to  be  placed  up-  ' 
on  section  2218? 

Adams,  having  made  a  contract  with  the 
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appellees  to  construct  this  sidewalk,  was 
clearly  authorized  to  do  all  the  acts  neces- 
sary and  proper  to  enable  him  to  fulfill  his 
contract,  and  the  appellees  must  have  under- 
stood when  they  made  such  a  contract  that 
Adams  was  not  going  to  do  all  of  the  work 
with  his  own  hands,  and  that,  In  all  proba- 
bility, he  did  not  have  on  hand  all  the  ma- 
terials necessary  to  construct  such  sidewalk, 
but  that  he  would  necessarily  have  to  em- 
ploy other  labor  and  purchase  the  neces- 
sary materials.  By  making  this  contract, 
he  was  fully  empowered  to  do  all  of  these 
things.  Such  being  the  case,  from  the  mak- 
ing and  executing  of  such  a  contract,  the 
implication  necessarily  follows  that  the  own- 
ers of  the  property  -  consented  to  the  employ- 
ment of  necessary  laborers  and  purchase  of 
necessary  materials  by  the  contractor.  It  be- 
ing a  necessary  Implication  from  the  mak- 
ing of  such  a  contract  that  the  consent  of 
the  owners  was  given  to  the  employment  of 
necessary  labor  and  purchase  of  necessary 
materials,  we  are  of  the  opinion  that  a  fair 
and  reasonable  construction  of  the  statute 
under  consideration  is  that  when  the  owner 
of  property  enters  into  a  contract  similar  to 
the  one  in  the  case  at  bar,  and  the  con- 
tractor employs  laborers  to  assist  him  and 
purchases  necessary  materials,  that  the  serv- 
ices of  such  laborers  and  the  furnishing  of 
such  materials  must  be  considered  as  having 
been  rendered  at  the  request  of  the  owners. 
Rockel  on  M.  Liens,  |  65.  p.  189 ;  Parker  v. 
Bell,  7  Gray  (Mass.)  429;  Weeks  v.  Wal- 
cott,  15  Gray  (Mass.)  54;  Clark  v.  Kings- 
ley,  8  Allen  (Mass.)  543 :  Moore  v.  Brlckson, 
158  Mass.  71,  32  N.  E.  1031 ;  Pilz  v.  Killings- 
worth,  20  Or.  432,  26  Pac.  305;  Wilcox  v. 
Turple,  44  Or.  323,  74  Pac.  708;  Norton  v. 
Clark,  85  Me.  857,  27  Atl.  252. 

The  decree  of  the  court  below  must  there- 
fore be  reversed  and  the  cause  remanded, 
with  Instructions  to  proceed  in  accordance 
with  this  opinion. 

McPIE,  PARKER,  ABBOTT,  MECHEM, 
and  ROBERTS,  JJ.,  concur. 

POPE,  C.  J.,  having  tried  the  case  below, 
did  not  participate  In  this  opinion. 


WOODLING  v.  ROMERO  et  aL 

(Supreme  Court  of  New  Mexico.    Feb.  1, 
1911.) 

(Byllalus  by  the  Court.) 

1.  Appeal  aito  Erbob  (|  631*)  —  Ricobd  — 
"Value  op  Property  in  Dispute." 

In  an  action  for  libel  the  amount  of  dam- 
age alleged  and  claimed  in  the  complaint  fixes 
"the  value  of  the  property  in  dispute"  for  the 
purposes  of  Laws  1907,  c  57,  |  34,  which  re- 
quires the  record  to  be  printed,  where  the 
amonnt  in  dispute  exceeds  $1,000. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2767;  Dec  Dig.  |  631.*] 


2.  Appeal  and  Error  (5  633*)— Printed  Rec- 
ord— Dismissal. 

Under  rule  4,  |  2,  of  this  court  (107  Pac. 
viii),  requiring  the  filing  of  the  printed  record 
on  or  before  the  return  day,  the  absence  of 
such  a  printed  record  on  the  call  of  the  case 
for  argument  will,  unless  good  cause  be  shown 
for  the  omission,  result  in  the  dismissal  of  the 
writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
En-or,  Cent.  Dig.  §§  2772-2774;  Dec  Dig.  | 

Error  to  District  Court,  San  Miguel  Coun- 
ty; before  Justice  William  J.  Mills. 

Action  by  Melvln  E.  Woodllng  against  Se- 
cundlno  Romero  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Dis- 
missed. 

G.  Volney  Howard  and  Bowman  &  Dun- 
la  vy,  for  plaintiff  In  error.  Chas.  A.  Spies*, 
C.  W.  G.  Ward,  and  Louis  C.  Ilfeld,  for  de- 
fendants In  error. 

POPE,  C.  J.  The  present  writ  of  error  was 
sued  out  on  June  10, 1910,  a  typewritten  tran- 
script of  the  record  was  filed  October  20, 1910. 
and  the  cause  was  assigned  for  hearing  on 
January  23, 1911.  When  reached  in  Its  order 
on  the  latter  date,  It  was  on  stipulation  of 
counsel  passed  for  argument  to  January  30th. 
No  printed  record  having  been  then  filed,  de- 
fendant in  error  moves  for  a  dismissal. 

The  Appellate  Practice  Act  of  1907  (Laws 
1907,  c.  57,  i  34)  requires  printing  of  the  rec- 
ord when  "the  amount  of  the  judgment  to  be* 
reviewed  or  the  value  of  the  property  In  dis- 
pute shall  exceed  one  thousand  dollars."  The 
damage  alleged  and  claimed  was  $5,000  and 
the  verdict  waS  for  the  defendant  The 
plaintiff  in  error  contends  that  the  present 
controversy  does  not  Involve  the  statutory 
amount,  for  the  reason  that  the  property  in 
dispute  is  an  unliquidated  claim  for  damages 
and  Its  value  is  not  necessarily  In  excess  of 
$1,000  since  the  jury  might  find  less.  We 
cannot,  however,  accede  to  this  contention. 
The  plaintiff  says  by  his  complaint  that  he 
has  been  damaged  in  the  sum  of  $5,000.  Re 
so  contended  In  the  court  below.  Upon  the 
present  pleadings  he  would  be  committed  to 
the  same  contention  were  the  cause  remand- 
ed. He  will  not  be  allowed  to  claim  one 
amount  for  trial  purposes  and  to  minimise 
that  amount  for  appellate  purposes.  By  the 
measure  of  his  pleadings  he  must  be  judged 
no  less  in  this  court  than  In  the  court  below. 
We  hold,  therefore,  first,  that  a  claim  for 
damages  arising  out  of  tort  Is  "property  in 
dispute"  citing  82  Cyc  669;  Berger  v.  Jacobs. 
21  Mich.  219;  Cooney  v.  Lincoln,  20  R.  I. 
183,  87  Atl.  1031.  We  further  hold  that  in 
cases  of  this  character  the  estimate  put  by 
plaintiff  upon  the  amount  of  damages  fixes 
the  status  for  appellate  purposes.  We  find 
nothing  in  the  later  authorities  which  chang- 
es the  rule  announced  on  this  point  in  Wil- 
son v.  Daniel,  3  Dall.  408,  404,  1  L.  Ed.  6ft, 
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where  It  is  said:  "The  nature  of  the  case 
must  certainly  guide  the  Judgment  of  the 
court,  and,  whenever  the  law  makes  a  rule, 
that  rule  must  be  pursued.  Thus  In  an  ac- 
tion of  debt  on  a  bond  for  $100,  the  principal 
and  Interest  are  put  in  demand,  and  the 
plaintiff  can  recover  no  more  though  he  may 
lay  his  damages  at  $10,000.  The  form  of  the 
action  therefore  gives  in  that  case  the  legal 
rule.  But  in  an  action  of  trespass,  or  as- 
sault and  battery,  where  the  law  prescribes 
no  limitation  as  to  the  amount  to  be  recov- 
ered, and  the  plaintiff  has  a  right  to  estimate 
his  damages  at  any  sum,  the  damage  stated 
In  the  declaration  is  the  thing  pnt  in  de- 
mand, and  presents  the  only  criterion  to 
which,  from  the  nature  of  the  case,  we  can 
resort  In  settling  the  question  of  jurisdic- 
tion. The  proposition,  then,  is  simply  this: 
Where  the  law  gives  no  rule  the  demand  of 
the  plaintiff  must  furnish  one;  but  where 
the  law  gives  the  rule,  the  legal  cause  of  ac- 
tion and  not  the  plaintiff's  demand  must  be 
regarded."  We  find  nothing  In  Gordon  v.  Og- 
den,  3  Pet  83,  7  L.  Ed.  602,  Hilton  v.  Dickin- 
son, 108  U.  S.  165,  2  Sup.  Ct  424,  27  L.  Ed. 
688,  and  Barry  v.  Edmunds,  166  TJ.  S.  650,  6 
Sup.  ct  501,  29  L.  Ed.  720,  which  modifies 
Wilson  v.  Daniel,  where,  as  here,  a  plain- 
tiff claiming  in  excess  of  the  Jurisdictional 
sum  appeals  from  a  general  verdict  for  de- 
fendant It  is  stated,  however,  that  even  if 
the  statute  requires  printing,  neither  the 
statute  nor  our  rule  4,  section  2  (107  Pac 
viii)  (which  requires  the  filing  on  or  before 
the  return  day  of  printed  copies  of  the  rec- 
ord) Imposes  any  penalty  for  noncompliance. 
However,  a  failure  to  comply  with  the  rule 
has  always  been  treated  by  this  court,  at 
least  lnferentially,  as  a  ground  for  dismissal. 
Thus,  in  Mora  v.  Schick,  4  N.  M.  301, 13  Pac. 
841,  a  dismissal  sought  on  this  ground  was 
refused  solely  because  the  record  showed  the 
amount  Involved  to  be  less  than  one  thousand 
dollars.  Likewise  in  Deemer  v.  Falkenburg, 
4  N.  M.  149,  12  Pac.  717,  a  similar  motion 
was  denied  because  the  record  did  not  clear- 
ly show  the  amount  involved  to  exceed  $1,- 
OOO.  We  deem  these  cases  as  at  least  in- 
dicative of  the  views  of  this  court  upon  this 
point  In  the  federal  Supreme  Court  the  fail- 
ure to  print  the  record  on  or  before  the  call 
of  the  case  for  argument  is  treated  as  a 
ground  for  dismissal.  True,  there  is*  in  that 
court  a  rule  inflicting  this  penalty.  But  we 
deem  it  independent  of  a  penalty  fixed  by 
rule,  the  proper  sequence  from  a  failure  to 
comply  with  a  rule  requiring  a  printed  rec- 
ord that  the  writ  should  be  dismissed  If 
there  be  no  printed  record  before  the  court  at 
least  when  the  case  is  reached  for  argument 
To  enforce  the  rule  at  all  the  court  in  the 
presence  of  such  a  condition  must  either  dis- 
miss or  postpone  the  case,  and  the  latter 
would  often  work  a  hardship  upon  a  diligent 


623 

defendant  in  error,  who  is  entitled  to  have 
his  cause  disposed  of.  There  may  be  cases 
where -good  cause  shown  will,  as  In  the  case 
of  failure  to  file  the  record  or  to  file  assign- 
ments of  error,  lead  to  a  relaxation  of  the 
rule,  but  no  such  cause  is  shown  In  the  pres- 
ent case. 
The  writ  of  error  is  dismissed. 

PARKER,  McFIE,  ABBOTT,  MECHEM, 
WRIGHT,  and  ROBERTS,  JJ.,  concur. 


TERRITORY  v.  HURT. 

(Supreme  Court  of  New  Mexico.    Feb.  4, 
1911.) 

Indictment  and  Information  (|  125*)  — 
Statutory  Offense — Duplicity. 

Comp.  Laws  1897,  |  68,  provides  that  If 
any  person  shall  brand  an  animal,  the  property 
of  another,  with  any  brand  not  the  recorded 
brand  of  the  owner,  or  shall  efface,  deface,  or 
obliterate  any  brand  on  any  animal,  such  per- 
son shall  be  deemed  guilty  of  larceny.  An  in- 
dictment in  each  of  two  counts  charged  one  of 
the  two  offenses  specified  in  such  section,  and, 
after  charging  the  statutory  offense,  proceeded 
to  allege  that  the  grand  jurors,  etc,  allege  that 
defendant  then  and  there  in  the  manner  afore- 
said did  unlawfully  steal,  take,  and  carry  away 
the  horse  previously  alleged  to  have  been  mis- 
branded.  Held,  that  the  indictment  should  not 
be  construed  as  attempting  to  charge  larceny, 
independent  of  the  statutory  offense,  and  was 
therefore  not  objectionable  for  duplicity. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  S§  834-400 ;  Dec. 
Dig.  1 125.*] 

Appeal  from  District  Court  Lincoln  Coun- 
ty ;  before  Justice  Merritt  C.  Mechem. 

Young  E.  Hurt  was  indicted  for  larceny, 
and,  from  an  order  quashing  the  indictment, 
the  Territory  appeals.  Reversed. 

P.  W.  Clancy,  Atty.  Gem,  for  the  Terri- 
tory.  Geo.  W.  Prlchard,  for  appellee. 

PARKER,  J.  This  Is  a  case  in  which  the 
territory  has  appealed  from  a  judgment  of 
the  district  court  of  Lincoln  county  quashing 
an  indictment  against  defendant  The  In- 
dictment contains  two  counts,  and  the  only 
ground  urged  against  their  validity  was  that 
two  offenses  were  charged  in  each  of  the  two 
counts.  The  indictment  was  drawn  under 
section  68  of  the  Compiled  Laws  of  1897, 
which  provides  that  if  any  person  shall  brand 
an  animal,  the  property  of  another,  with  any 
brand  not  the  recorded  brand  of  the  owner, 
or  shall  efface,  deface,  or  obliterate  any 
brand  upon  any  animal,  such  person  "shall 
be  deemed  guilty  of  larceny." 

The  indictment  charges  in  each  of  the  two 
counts  one  of  the  two  offenses  specified  in 
section  68,  and,  after  charging  the  statutory 
offense  In  the  language  of  the  statute,  pro- 
ceeds as  follows:  "And  so  the  grand  jurors 
aforesaid,  upon  their  oaths  aforesaid  do  say 
that  the  said  Toung  E.  Hurt,  the  said  horse 
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of  the  goods,  chattels,  and  property  of  the 
said  Carrizozo  Cattle  Ranch  Company,  Lim- 
ited, of  the  value  aforesaid,  then  and.  there, 
in  the  manner  and  form  aforesaid,  did  then 
and  there  unlawfully  and  feloniously  steal, 
take  and  carry  away."  The  demurrer  to  the 
indictment  was  based  upon  the  theory  that 
the  first  part  of  each  count,  setting  up  an  of- 
fense in  the  words  of  the  statute,  and  the 
additional  language  above  quoted,  charged 
two  separate  and  distinct  offenses,  one  the 
offense  described  in  the  statute,  and  the  oth- 
er larceny.  In  sustaining  the  demurrer  the 
court  evidently  fell  into  error.  The  language 
above  quoted  is  inserted  for  the  purpose  of 
making  the  formal  charge  of  larceny,  and 
is  in  accordance  with  the  approved  forms  of 
criminal  pleading.  There  was  no  attempt  on 
the  part  of  the  pleader  to  insert  another  and 
separate  ofTense,  and  the  counts  are  in  no 
sense  duplicitous.  This  seems  to  be  elemen- 
tary, and  requires  no  citation  of  authority. 

For  the  reasons  stated,  the  judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded,  with  instructions  to  overrule  the 
demurrer  of  the  indictment  and  to  proceed 
In  accordance  herewith. 

POPE,  O.  J.,  and  McFIE,  WRIGHT,  AB- 
BOTT, and  ROBERTS,  JJ.,  concur.  MECH- 
EM,  J.,  who  heard  the  case  below,  did  not 
participate  in  this  decision. 


PRICE  et  al.  v.  TOTI  et  aL 

(Supreme  Court  of  New  Mexico.     Jan.  24, 
1011.) 

(Bylldbu*  by  the  Court.) 

1.  Appeal  and  Ebbob  (|  627*)— Motion  to 
Docket  and  Affirm  —  Failure  to  File 
Than  script  and  Assignments  of  Ebbob 
in  Time. 

A  motion  by  appellee  to  docket  and  affirm 
will  be  granted,  where  appellant  has  failed  to 
file  his  transcript  at  least  10  days  before  the 
return  day,  or  has  failed  to  file  assignments  of 
errors  on  or  before  the  return  day,  unless  "good 
cause"  be  shown  excusing  the  default 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  SS  2744-2749,  8126;  Dec 
Dig.  |  027*] 

2.  Appeal  and  Ebbob  (I  628*)— Transfer  of 
Cause— Failube  to  File  Than  script  and 
Assignments  of  Ebbob  in  Time. 

The  trial  judge  is  not  authorized  to  settle 
a  bill  of  exceptions  tendered  less  than  10  days 
before  the  return  day,  and  his  failure  so  to  do 
does  not  constitute  good  cause  for  appellant's 
failure  to  file  transcript  and  assignment  of  er- 
rors within  the  statutory  period. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2752,  2753;  Dec.  Dig.  | 
628.*] 


Appeal  from  District  Court,  Bernalillo 
County;  before  Justice  Ira  A.  Abbott 

Action  by  Milbert  F.  Price  and  another 
against  B.  Toti  and  another.  Judgment  for 
plaintiffs,  and  defendants  appeal  Appel- 
lees' motion  to  docket  and  affirm,  granted 

T.  N.  Wilkerson,  for  appellants.  Felix 
H.  Lester,  for  appellees, 

POPE,  C.  J.  The  appeal  was  allowed  In 
the  cause  on  February  26,  1910.  Under 
Laws  1909,  c  120,  S  1,  the  return  day  was 
130  days  later,  to  wit,  July  6th.  On  July 
23d  the  return  day  was  extended  to  August 
22d.  No  further  extension  was  given.  No 
transcript  or  assignment  of  errors  having  been 
filed  on  or  before  November  19, 1910,  appellee 
moved  to  dismiss  the  appeal  for  failure  to  file 
each  of  these.  Since,  under  Laws  1907,  c  57, 
S  21,  the  transcript  must  be  filed  at  least  10 
days  before  the  return  day,  the  assignments 
of  error  on  or  before  such  return  day,  the 
motion  Is  on  its  face  well  taken.  The  ap- 
pellant admits  noncompliance  with  the  stat- 
ute in  each  of  the  respects  urged,  but  claims 
that  there  exists  such  "good  cause"  for  the 
omissions  as,  under  Laws  1907,  c  57,  S  21, 
and  Laws  1909,  c.  120,  S  2,  excuses  the  de- 
fault. The  excuse  tendered  Is  the  fact  that 
the  trial  court  refused  to  settle  the  bill  of 
exceptions  when  tendered.  Waiving  the  sug- 
gestion that  this  refusal,  if  Improper,  was  a 
matter  for  correction  at  the  time  by  manda- 
mus, we  are  of  the  opinion  that  upon  the 
record  the  action  of  the  trial  court  was  prop- 
er. The  bill  of  exceptions  was  tendered 
after  5  days'  notice  for  approval  on  August 
13th,  less  than  10  days  before  the  extended 
return  day,  which  latter,  as  we  have  seen, 
was  August  22d.  This  tendered  It  too  late 
for  approval.  Laws  1907,  c.  57,  |  2L  re- 
quires the  appellant  to  file  his  transcript 
at  least  10  days  before  the  return  day,  which 
necessarily  requires  the  bill  of  exceptions  to 
be  settled  before  that  time.  The  tender  was 
likewise  too  late  for  any  order  extending  the 
time  for  settling  the  bill  of  exceptions,  since 
Laws  1909,  c.  120,  §  4,  prohibits  such  ex- 
tension of  time  unless  application  therefor 
shall  be  made  at  least  10  days  prior  to  the 
return  day.  The  trial  judge  had,  therefore, 
no  alternative  but  to  refuse  to  settle  the 
bill  of  exceptions  so  tardily  presented. 

Appellees'  motion  to  docket  and  affirm  is 
granted. 

PARKER,  McFIE,  WRIGHT,  MECHEM. 
and  ROBERTS,  JJ.,  concur.  ABBOTT,  J, 
having  tried  the  cause,  took  no  part  in  this 
decision. 
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COLLINS  et  al.  v.  HOFFMAN  et  al. 
(Supreme  Court  of  Washington.   Feb.  28,  1911.) 

1.  Trial  (§  377*)  — Trial  bt  Court  —  Evi- 
dence—Admissibility. 

The  court  trying  alone  an  issue  of  fraud 
should  receive  evidence,  thoroughly  sifting  the 
transaction,  and  showing  any  circumstances 
from  which  an  inference  of  fraud  is  natural, 
under  the  rule  that  the  courts  allow  the  widest 
possible  latitude  consistent  with  established 
rules  of  law  in  the  investigation  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  887-800;  Dec.  Dig.  |  377.*] 

2.  Witnesses  (8  190*)— Privileged  Commu- 
nications—Attorney and  Client. 

A  deputy  prosecuting  attorney  prosecuting 
a  suit  to  foreclose  a  certificate  of  delinquency 
for  unpaid  taxes,  either  in  his  official  capacity 
or  as  private  counsel  of  the  assignee  of  the  cer- 
tificate may  be  compelled  to  testify  to  communi- 
cations between  himself  and  a  third  person,  un- 
less the  third  person  was  the  true  owner  of  the 
certificate,  and  the  assignee  was  but  a  name  un- 
der which  the  third  person  as  true  owner. acted. 

fEd.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  §  199.*] 

3.  Corporations  (§  313*)— Tax  Sales— Right 
of  Corporate  Officer  to  Purchase. 

The  manager  and  secretary  of  a  corpora- 
tion owning  real  estate  may  not  become  a  pur- 
chaser at  a  delinquent  tax  sale  and  obtain  a  ti- 
tle without  color  of  fraud  as  against  the  cor- 
poration, or  its  grantee,  ignorant  of  the  nonpay- 
ment of  taxes  and  of  the  issuance  of  the  certifi- 
cate of  delinquency. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |  1387;  Dec.  Dig.  §  313.*] 

4.  Witnesses  (5  198*)— Privileged  Communi- 
cations— Attorney  and  Client. 

An  attorney  is  not  privileged  from  disclos- 
ing by  whom  he  was  employed  in  a  suit,  nor  the 
terms  of  the  employment. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  |  198.*] 

5.  Witnesses  (5  205*)— Privileged  Communi- 
cations—Attorney and  Client. 

An  attorney  is  not  privileged  from  disclos- 
ing any  communication  not  in  the  nature  of  a 
confidential  disclosure  made  to  enable  him  to 
ascertain  his  client's  rights  and  to  protect  them. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S  763 ;  Dec.  Dig.  §  205.*] 

6.  Appeal  and  Error  (|  837*)-— Questions 
Reviewable— Rulings  on  Evidence. 

Where  instruments  are  in  the  record  on  ap- 
peal only  as  identified  offers  of  proof  and  not 
properly  identified  so  as  to  admit  them  as  evi- 
dence, because  the  trial  court  excluded  them  as 
privileged  communications,  the  court  on  appeal 
may  not  accept  and  review  them  as  evidence, 
but  is  limited  to  determining  the  question  of 
their  admissibility. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  837.*] 

Department  2.  Appeal  from  Superior 
Court,  Chehalls  County ;  Mason  Irwin,  Judge. 

Action  by  Angle  Collins  and  another,  ex- 
ecutors and  trustees  of  John  Collins,  deceas- 
ed, against  A.  N.  Hoffman  and  another.  From 
a  judgment  for  defendants,  plaintiffs  appeal. 
Reversed  and  remanded. 

Hughes,  McMicken,  Dovell  &  Ramsey,  for 
appellants.  Kerr  &  McCord,  for  respondents. 


MORRIS,  J.  Appellants  sought  in  this  ac- 
tion to  vacate  and  set  aside  all  proceedings 
in  the  foreclosure  of  a  certificate  of  delin- 
quency for  unpaid  taxes  upon  the  ground  of 
fraud.  They  alleged  in  their  complaint  that 
on  February  13,  1900,  the  county  treasurer 
of  Chehalls  county  issued  the  certificate  to 
Robert  Lytle;  that  on  the  18th  of  June,  1900, 
the  respondents  fraudulently  obtained  an  as- 
signment of  this  certificate  to  respondent 
Hoffman;  that  at  the  time,  and  until  May 
3,  1901,  the  Fidelity  Trust  Company,  a  cor- 
poration of  which  respondent  Gleason  was 
manager  and  secretary,  was  the  owner  of  the 
premises  covered  by  the  certificate,  and  that 
on  said  day  the  Trust  Company  conveyed  the 
property  to  John*  Collins;  that, on  August  6, 
1902,  respondents,  for  the  purpose  of  defraud- 
ing Collins  who  had  no  knowledge  that  the 
taxes  were  unpaid  or  the  certificate  issued, 
commenced  the  foreclosure  action,  Gleason 
accepting  service  on  behalf  of  the  Trust  Com- 
pany; that  Gleason  was  the  real  party  in 
interest  in  the  obtaining  of  the  assignment 
and  the  instituting  of  the  foreclosure  proceed- 
ings, and  paid  all  costs  therein,  Hoffman  sim- 
ply lending  his  name  to  Gleason  for  the  pur- 
pose of  the  transaction;  that  in  October, 
1902,  judgment  was  entered  in  the  foreclo- 
sure proceedings,  and  on  April  22,  1903,  Col- 
lins died  without  any  knowledge  of  any  of 
these  matters.  There  are  other  allegations 
in  the  complaint  relative  to  the  fraud  claim- 
ed to  have  been  perpetrated  upon  Collins, 
which  it  will  not  be  necessary  to  set  forth' 
for  the  purpose  of  setting  forth  our  view  of 
the  questions  submitted.  Respondents  an- 
swered denying  the  fraud,  and  the  cause  came 
on  for  trial.  Appellants  called  as  a  witness 
L.  H.  Brewer,  who  was  deputy  prosecuting 
attorney  of  Chehalls  county  at  the  time  of 
the  foreclosure,  and  conducted  the  foreclo- 
sure proceedings.  He  was  asked  how  be  hap- 
pened to  appear  as  attorney  in  the  proceed- 
ing, whether  by  ordinary  retainer  or  other- 
wise; to  which  respondents  entered  an  ob- 
jection, and  the  same  was  sustained.  Coun- 
sel for  appellants  then  offered  to  show  by  the 
witness  that  he  acted  in  the  foreclosure  pro- 
ceedings by  virtue  of  his  relation  to  the  pros- 
ecuting attorney's  office,  under  the  statute 
making  it  the  duty  of  prosecuting  attorneys 
of  all  counties  to  conduct,  without  charge  or 
fee,  all  proceedings  for  the  foreclosure  of  cer- 
tificates of  delinquency;  and  that  while  so 
acting,  he  received  a  number  of  letters  from 
Gleason,  containing  evidence  of  appellants' 
contention  that  Gleason  had  paid  all  the  ex- 
penses of  the  foreclosure  proceedings,  given 
directions  in  regard  to  the  same,  and  was 
the  real  owner  of  the  certificate ;  and  in  sup- 
port of  this  offer  copies  of  certain  letters 
were  offered  in  evidence.  Counsel  for  re- 
spondents objected  to  these  letters,  upon  the 
ground  that  they  came  within  the  rule  of 
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privileged  communications  between  attorney 
and  client,  which  objection  was  sustained. 
The  witness  was  then  asked  If  he  had  ever 
received  any  compensation  from  respondents 
for  his  services  In  the  foreclosure  proceed- 
ings. He  refused  to  answer  upon  the  ground 
of  privilege,  and  his  refusal  was  sustained  by 
the  court  He  was  then  asked  If  he  had  writ- 
ten any  letters  to  respondents  during  the 
foreclosure  proceedings,  or  In  reply  to  let- 
ters addressed  to  him  by  Gleason ;  to  which 
objection  was  made  upon  the  ground  of  priv- 
ilege, and  sustained.  At  the  conclusion  of 
the  evidence,  the  court  entered  judgment  of 
dismissal,  and  the  case  Is  brought  here  for 
review  of  the  errors  assigned  in  the  forego- 
ing rulings.  * 

We  are  of  the  opinion  that  each  of  these 
rulings  was  erroneous.  The  issue  was  fraud. 
"From  the  very  necessities  of  the  case,  and 
from  the  fact  that  fraudulent  intentions  are 
always  hidden,  and  that  fraudulent  motives 
are  always  concealed  or  attempted  to  be  con- 
cealed, courts  allow  the  widest  possible  lat- 
itude consistent  with  established  rules  of  law 
In  the  Investigation  of  causes  wherein  fraud 
Is  alleged;  and  the  rules  governing  the  In- 
troduction of  testimony  are  necessarily  re- 
laxed." O'Hare  v.  Duckworth,  4  Wash.  470, 
30  Pac  724.  Upon  such  an  issue  as  here 
raised,  especially  in  a  trial  to  the  court  alone, 
the  plaintiff  should  have  been  permitted  to 
thoroughly  sift  the  transaction  and  explore 
the  entire  field,  and  show  any  circumstances 
'from  which  an  Inference  of  fraud  was  nat- 
ural. Millar  &  Co.  v.  Plass,  11  Wash.  237, 
39  Pac.  956. 

Upon  the  face  of  the  record  before  the 
court,  Brewer,  whether  as  deputy  prosecuting 
attorney  or  private  counsel,  represented  Hoff- 
man, named  as  assignee  of  the  certificate  and 
plaintiff  In  the  foreclosure  proceedings ;  but 
this  could  not  prevent  appellants  showing  by 
Brewer  himself  that  Hoffman  was  but  a  name 
under  which  Gleason,  the  true  owner  and 
real  plaintiff,  was  acting.  If  the  facts  were 
as  they  appeared  upon  the  face  of  the  rec- 
ord, and  Hoffman  was  the  true  assignee  and 
real  plaintiff,,  no  communication  between 
Brewer  and  Gleason  could  have  been  priv- 
ileged. In  order  to  hold  such  a  privilege,  the 
court  must  have  found  that  Gleason  was  the 
true  owner  and  plaintiff,  which  was  the  very 
thing  that  appellants  were  seeking  to  prove 
and  which,  coupled  with  Gleason's  admission 
that  he  was  the  manager  and  secretary  of 
the  Fidelity  Trust  Company,  the  grantor  of 
Collins,  and  owner  of  the  property  at  the 
time  of  the  issuance  of  the  certificate,  and 
the  only  named  defendant  In  the  foreclosure 
proceedings,  would  have  gone  a  long  way  In 
proving  what  appellants  were  seeking  in  the 
action  to  establish.  The  law  would  hardly 
permit  Gleason,  representing  the  Fidelity 
Trust  Company  in  so  close  and  confidential 
a  relation,  whose  duty  It  was  to  pay  the 
taxes,  to  become  a  purchaser  at  a  sale  made 


because  of  the  failure  to  pay  the  taxes,  and 
obtain  a  title  without  color  of  fraud  as  against 
either  the  Trust  Company  or  its  grantee. 
Moss  v.  Shear,  25  Cal.  38,  85  Am.  Dec.  94; 
Christy  v.  Fisher,  58  Cal.  256. 

In  no  event  was  Brewer  privileged  from 
disclosing  by  whom  he  was  employed  In  the 
foreclosure  proceedings,  nor  the  terms  of  such 
employment  Stanley  v.  Stanley,  27  Wash. 
570,  68  Pac.  187 ;  Weeks  on  Attorneys,  324. 
Neither  was  he  disqualified  or  under  priv- 
ilege from  disclosing  any  communication  not 
in  the  nature  of  a  confidential  disclosure. 
Williams  v.  Blumenthal,  27  Wash.  24,  67  Par. 
393;  Aaron  v.  United  States,  155  Fed.  833. 
84  C.  C.  A.  67.  Neither  were  the  letters,  cop- 
ies of  which  were  Included  in  the  offer  of 
proof,  and  which  are  sent  up  in  the  record 
as  "Identifications,"  inadmissible  or  improp- 
er as  evidence  because  of  being  privileged. 
They  do  not  come  within  the  rule  of  privileg- 
ed communications  given  to  an  attorney  in 
strict  and  professional  confidence,  in  order  to 
enable  him  the  better  to  ascertain  his  client's 
rights  and  to  protect  and  maintain  them. 
And  while  we  confess  the  sound  and  wis* 
policy  of  the  law  in  establishing  the  rale  of 
privilege  as  between  attorney  and  client,  it 
will  not  do  to  say  that,  because  of  such  a 
relation,  every  act  and  communication  be- 
tween them,  irrespective  of  its  nature,  is  with- 
in the  rule,  and  the  relationship  once  being 
established  all  further  Inquiry  must  cease. 
These  letters,  however,  are  only  here  as  Iden- 
tified offers  of  proof.  They  were  not  prop- 
erly Identified  so  as  to  admit  them  as  evi- 
dence because  of  the  court  ruling  them  as 
privileged.  We  cannot,  therefore,  accept  and 
review  them  as  evidence,  and  are  limited  to 
passing  upon  their  admissibility.  Neither 
could  we  foreclose  respondents'  right  to  meet 
them  in  any  proper  way.  We  are,  therefore, 
unable  to  try  the  cause  de  novo  here,  or  to 
direct  any  judgment  other  than  to  announce 
a  mistrial  because  of  erroneous  rulings  in  the 
refusal  to  admit  evidence. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

DUNBAR,  C.  J.,  and  RUDKIN  and  CROW. 
JJ.,  concur. 

CHAD  WICK,  J.  Gleason  was  secretary 
and  manager  of  the  Fidelity  Trust  Company, 
and  Hoffman  was  cashier  of  the  American 
Savings  Bank,  an  allied  corporation,  at  the 
time  Collins  acquired  the  legal  title  to  the 
property  In  controversy.  If  the  certificate 
was  acquired  by  Gleason  or  Hoffman  (It  can 
make  no  difference)  at  a  time  when  the  legal 
title  was  In  the  Trust  Company,  and  the 
Trust  Company  sold  the  property  to  Collins, 
it  knew,  being  charged  with  the  knowledge 
of  its  manager  Gleason,  that  the  certificate 
was  outstanding;  and  upon  the  foreclosure, 
which  was  directed  by  Gleason,  it  became  the 
duty  of  the  Trust  Company  and  Gleason,  its 


Digitized  by  Google 


Wash.) 


SEATTLE  TRANSFER  00.  ▼.  CITY  OF  SEATTLE 


827 


manager,  to  Inform  its  grantee,  or  at  least 
make  him  a  party  to  the  foreclosure  proceed- 
ing. Instead  of  doing  this,  service  was  ac- 
cepted by  Gleason  for  the  Trust  Company, 
the  acceptance  being  as  follows:  "This  is  to 
certify  that  I  am  one  of  the  officers  of  the  Fi- 
delity Trust  Company,  and  that  I  have  power 
by  virtue  of  the  position  I  hold  to  accept 
service  for  said  company,  and  I  further  cer- 
tify that  on  this  7th  day  of  August,  A.  D. 
1902,  said  Fidelity  Trust  Company,  through 
me,  received  a  true  and  certified  copy  of  the 
hereto  attached  summons,  wherein  A.  N.  Hoff- 
man was  plaintiff  and  Fidelity  Trust  Com- 
pany defendant,  said  copy  being  certified  to 
be  a  true  copy  of  the  original  by  L.  H.  Brew- 
er, Deputy  Prosecuting  Attorney  of  Chehalis 
County,  Wash.,  and  all  further  service  here- 
of is  hereby  waived.  Fidelity  Trust  Compa- 
ny, by  J.  P.  Gleason,  Sec'y." 

It  cannot  be  successfully  contended  that 
either  Gleason  or  Hoffman  could  set  up  title 
under  the  foreclosure  as  against  the  Trust 
Company,  and  clearly  equity  should  not  tol- 
erate such  ah  assertion  against  its  grantee. 
An  officer  of  a  corporation  should  not  be  al- 
lowed to  profit  at  the  expense  of  those  who 
deal  in  good  faith  with  the  corporation,  or 
to  suppress  such  Information  concerning  its 
transactions  as  would  In  good  conscience  In- 
ure to  their  benefit.  There  is  enough  in  the 
record  to  warrant  a  judgment  in  favor  of 
appellants ;  but,  being  overruled  In  this  con- 
clusion, I  can  nevertheless  concur  In  the  re- 
sult 


SEATTLE  TRANSFER  CO.   v.  CITY  OF 
SEATTLE  et  al. 

(Supreme  Court  of  Washington.  Feb.  28,  1911.) 

Evidence  (|  441*)— Pabot,  Evidence — Effect 

or  Stipulations. 

A  property  owner,  petitioning  for  the 
change  of  grade,  reserved  the  right  to  recover 
damages  on  the  condemnation  of  the  property, 
and  stipulated  that  in  assessing  benefits  the  city 
would  not  assess  more  than  $6  per  front  foot. 
An  ordinance  was  passed  authorizing  condem- 
nation, in  which  proceeding  the  property  own- 
er stipulated  in  consideration  of  a  verdict  for 
$10  as  damage  to  his  property,  that  the  city 
could  assess  the  benefits  against  his  property, 
nothing  being  said  about  the  former  stipulation, 
and  no  reservation  being  made  as  to  the  rate 
per  foot  Held,  that  the  property  owner  could 
not  object  to  an  assessment  of  $8.68  per  front 
foot,  since  the  second  stipulation  being  based 
on  a  distinct  consideration,  had  no  relation  to 
the  first  stipulation,  and  the  first  stipulation 
was  not  admissible  in  evidence  to  explain  the 
second  stipulation. 

rEd.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  S  44L*] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  Albertson,  Judge. 

Action  by  the  Seattle  Transfer  Company 
against  the  City  of  Seattle  and  William  F. 
Prosser,  Treasurer.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Affirmed. 


James  B.  Metcalfe  and  John  S.  Jurey,  for 
appellant  Scott  Calhoun  and  King  Dyke- 
man,  for  respondents. 

PARKER,  J.  The  city  of  Seattle  levied  a 
special  assessment  upon  property  of  the 
plaintiff  to  the  extent  of  $8.68  per  front  foot, 
with  other  property,  to  pay  the  expense  of 
improving  Jackson  street  by  changing  the 
grade  thereof.  The  plaintiff  by  this  action 
seeks  to  have  the  assessment  reduced  to  $0 
per  front  foot;  contending  that  by  reason 
of  damages  awarded  to  it  In  the  condemna- 
tion proceeding  for  injury  to  Its  property  by 
the  change  of  grade  and  certain  stipula- 
tions made  in  connection  with  that  proceed- 
ing, that  the  city  cannot  lawfully  charge 
more  than  $6  per  front  foot  against  the  prop- 
erty. A  trial  resulted  In  a  judgment  deny- 
ing the  relief  prayed  for,  and  the  plaintiff 
has  appealed  therefrom. 

On  October  6,  1005,  a  majority  property 
owners'  petition  was  presented  to  the  city 
authorities  asking  for  a  change  of  the  grade 
of  Jackson  street,  and  the  improvement  of 
the  street  at  the  proposed  new  grade.  Ap- 
pellant was  a  signer  of  that  petition,  being 
the  owner  of  property  liable  to  be  damaged 
by  the  change  of  grade,  and  also  liable  to  be 
assessed  for  the  proposed  improvement.  Be- 
fore the  grade  could  be  changed  It  was  neces- 
sary to  Institute  condemnation  proceedings 
to  determine  the  amount  of  damages  which 
would  result  to  abutting  property  by  reason 
of  the  change  of  the  grade.  To  the  end  that 
the  property  so  damaged  would  also  be  sub- 
ject to  assessment  to  assist  In  paying  the  ex- 
pense of  the  Improvement  the  petition  con- 
tained the  following  stipulation:  "Your  peti- 
tioners sign  this  petition  upon  the  conditions 
hereinafter  stated,  and  In  consideration  of  the 
making  of  the  improvement  herein  petitioned 
for,  stipulate  as  follows:  First  That  the 
undersigned,  in  signing  this  petition,  hereby 
expressly  reserve  the  right  to  claim  a  just 
compensation  for  the  damages  to  their  prop- 
erty caused  by  the  grading  and  regrading  of 
the  streets  embraced  In  the  district,  but 
agree,  notwithstanding  that  damages  may  be 
so  awarded  to  pay  not  to  exceed  a  cost  of 
six  dollars  ($6.00)  for  each  front  foot  (as  de- 
fined by  the  city  charter),  chargeable  to  the 
abutting  property  so  damaged,  providing, 
however,  that  the  limit  of  assessment  of 
$6.00  shall  not  apply  to  the  property  within 
said  district  not  damaged,  which  said  prop- 
erty shall  be  assessed  according  to  special 
benefits  arising  by  reason  of  said  Improve- 
ment •  •  *" 

Thereafter  on  December  18,  1906,  the  city 
passed  ordinance  No.  18,102  establishing  the 
new  grade  and  providing  for  the  Institu- 
tion of  condemnation  proceedings  to  deter- 
mine the  amount  of  damages  thereby  result- 
ing to  abutting  property.  Thereafter  on  Feb- 
ruary 9,  1908,  the  city  passed  ordinance  No. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key  No.  Serlee  ft  Rop'r  Indexe* 

Digitized  by  Google 


628 


113  PACIFIC  REPORTER 


(Wash. 


13,309  providing  for  the  making  of  the  Im- 
provement according  to  the  new  grade  and  for 
assessing  the  expense  thereof  against  the 
property  benefited  thereby.  Thereafter  on  Oc- 
tober 8,  1906,  the  condemnation  proceedings 
came  on  for  trial,  when  the  appellant  and  city 
entered  Into  a  stipulation  In  writing  as  fol- 
lows :  "It  is  hereby  stipulated  and  agreed  by 
and  between  the  city  of  Seattle  and  the  un- 
dersigned property  owners  that  a  verdict 
shall  be  entered  in  said  cause  in  the  sum  of 
ten  dollars  in  favor  of  the  Seattle  Transfer 
Company,  as  damages  to  lots  1,  2,  3,  4,  5,  7,  8 
and  9,  and  the  north  40  feet  of  lot  6  and 
vacated  alley,  in  block  210,  Seattle  tide  lands, 
by  reason  of  the  changing  of  grades  and  the 
regrading  of  Jackson  street  and  other  streets 
as  provided  by  ordinance  No.  13,102;  it  be- 
ing expressly  agreed  between  the  parties* 
hereto  that  the  entry  of  said  verdict  shall 
not,  In  any  manner,  waive  the  right  of  the 
city  to  assess  said  property  for  the  cost  of 
said  improvement;  and  said  owners  here- 
by expressly  agree  that  said  property  shall 
be  liable  to  assessment  by  the  city  council  for 
the  payment  of  the  actual  Improvement  of 
said  street  under  ordinance  No.  13,309  of 
said  city."  A  verdict  was  returned  accord- 
ingly, when  the  court  entered  its  Judgment 
as  follows:  "  *  •  •  That  the  Just  compen- 
sation to  be  made  for  the  damaging  of  the 
following  described  property,  to-wit:  lots  1, 
2,  3,  4,  5,  7,  8  and  9,  and  the  north  40  feet 
of  lot  6,  in  block  210,  Seattle  tide  lands,  and 
the  vacated  alley  adjoining  the  same,  which 
the  Seattle  Transfer  Company,  claims  to 
own,  or  to  be  otherwise  interested  in,  is  the 
sum  of  ten  dollars  ($10.00):  Provided,  that 
said  property  shall  be  liable  to  assessment 
for  the  actual  improvement  of  said  streets 
in  accordance  with  the  grades  established  by 
said  ordinance  No.  13,102." 

Thereafter  appellant  received  from  the  city 
the  amount  awarded  to  it  by  the  verdict  and 
Judgment,  together  with  its  costs,  and  satis- 
fled  the  same  of  record.  The  city  proceeded 
with  the  improvement,  prepared  an  assess- 
ment roll,  and  charged  the  property  of  ap- 
pellant $8.68  per  front  foot  as  its  propor- 
tionate part  of  the  expense  of  the  improve- 
ment. This  assessment  was  made  by  the 
city  authorities  under  ordinance  No.  13,309 
and  the  city  charter  to  pay  for  the  physical 
Improvement.  The  matter  of  assessment  by 
eminent  domain  commissioners  to  pay  the 
damages  occasioned  by  the  change  of  grade 
is  not  here  involved. 

The  sole  contention  of  learned  counsel  for 
appellant  Is  that  this  assessment  in  so  far 
as  It  exceeds  $6  per  front  foot  is  void,  and 
the  sole  ground  upon  which  this  contention 
Is  made,  is  that  the  city  had  no  authority 
to  assess  appellant's  property  more  than  $6 
per  front  foot,  because  of  the  damage  result- 
ing to  Its  property  by  the  change  of  grade 
and  the  stipulations  entered  into,  especially 
the  stipulation  contained  in  the  petition, 
first  above  quoted.   If  the  first  stipulation 


waa  the  only  one  lending  support  to  the  as- 
sessment there  would  be  ground  for  holding 
that  the  assessment  could  not  be  sustained 
in  excess  of  $6  per  front  foot  under  the  rule 
announced  in  Seattle  &  P.  S.  Packing  Co.  y. 
Seattle,  51  Wash.  49,  97  Pac.  1093.    At  the 
trial  counsel  for  appellant  offered  in  evi- 
dence the  first  stipulation,  and  they  attempt- 
ed to  introduce  oral  evidence  to  show  the 
understanding  of  appellant  and  the  city  when 
they  entered  into  the  second  stipulation  at 
the  time  of  the  trial.    This  was  for  the 
purpose  of  inducing  the  court  to  construe  the 
second  stipulation  together  with  the  first  one, 
as  limiting  the  assessment  to  $6  per  front 
foot  The  court  declined  to  consider  the  evi- 
dence for  that  purpose,  upon  the  ground  that 
the  second  stipulation  was  clear  and  unam- 
biguous, and  hence  could  not  be  explained 
by  oral  evidence  of  any  previous  understand- 
ing between  the  parties.   Also  that  It  was  a 
new  and  independent  stipulation  without 
reference  to  the  first  one  contained  In  the 
petition.   It  is  not  contended  that  there  was 
any  fraud  or  mistake  in  the  making  of  the 
second  stipulation ;  the  purpose  of  the  offer 
of  evidence  being  only  to  explain  its  mean- 
ing.   We  agree  with  the  learned  trial  court 
that  the  language  of  this  second  stipulation 
is  so  clear  and  certain  as  not  to  require  or 
admit  of  explanation.  The  same  may  be  said 
of  the  language  of  the  Judgment  entered  In 
pursuance  of  the  second  stipulation.  It  ap- 
pears upon  the  face  of  this  stipulation  that 
it  is  supported  by  valuable  considerations 
flowing  from  each  to  the  other  of  the  par- 
ties. The  city  agreed  "that  a  verdict  shall 
be  entered  In  said  case  In  the  sum  of  $10.00 
in  favor  of  the  Seattle  Transfer  Company 
as  damages,"  etc   The  appellant  agreed, 
"that  the  entry  of  said  verdict  shall  not.  in 
any  manner,  waive  the  right  of  the  city  to 
assess  said  property  for  the  cost  of  said 
improvement;  and  said  owners  hereby  ex- 
pressly agree  that  said  property  shall  be 
liable  to  assessment  by  the  city  council  for 
the  payment  of  the  actual  improvement  of 
said  street  under  ordinance  No.  13.309  of  said 
city."  This  it  seems  to  us  Is  an  entirely  new 
and  independent  stipulation  from  that  con- 
tained in  the  original  petition,  and  is  based 
-Upon  considerations  not  then  in  contempla- 
tion.  The  first  stipulation  was  made  without 
any  thought  of  the  city  consenting  to  a  ver- 
dict in  appellant's  favor.  We  therefore  think 
that  this  stipulation  must  be  construed  at 
this  time  as  though  It  was  the  only  one  in 
the  case.   And  we  think  it  clearly  expresses 
an  intention  that  the  city  may  assess  the 
property  as  though  It  was  entirely  unrestrict- 
ed by  a  verdict  for  damages  in  appellant's 
favor. 

We  are  of  the  opinion  that  the  Judgment  of 
the  trial  court  should  be  affirmed.  It  la  so 
ordered. 

MOUNT,  FULLERTON,  and  GOSE,  JJ-. 
concur. 
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STATE  ex  id.  OLYMPIA  NAT.  BANE  v. 
LEWIS,  State  Treasurer. 
(Supreme  Court  of  Washington.    Feb.  28, 
1011.) 

1.  States  (§  140*)— Warrants— Negotiabil- 
ity. 

Warrants  issued  by  the  State  Auditor  on 
claims  which  had  been  audited  and  approved 
by  the  board  of  military  auditors  are  not  nego- 
tiable in  the  sense  of  excluding  inquiry  into 
the  legality  of  their  issue,  or  to  exclude  defenses 
thereto. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  §  136;  Dec.  Dig.  §  140.*] 

2.  States  (1  140*)  — Warrants  — Innocent 
Holders— Fraud. 

A  bank  holding  state  warrants  for  pay- 
ment of  money  out  of  the  military  fund  cannot 
compel  the  State  Treasurer  by  mandamus  to 
pay  them,  where  the  warrants  were  based  on 
fraudulent  claims  of  which  the  bank's  assign- 
or had  notice,  and  the  fraudulent  character  of 
which  was  unknown  to  the  auditing  board. 

[Ed.  Note.— For  other  cases,  see  States,  Dec 
Dig.  f  140.*] 

3.  States  (§  140*)  —  Warrants  —  Audit  op 
Claims— Estoppel. 

The  fact  that  claims  are  allowed  by  the 
board  of  military  auditors  under  Rem.  &  Bal. 
Code,  §§  7222,  7223,  will  not  estop  the  state  to 
refuse  payment  of  the  warrants  issued  thereon 
and  in  the  hands  of  an  innocent  holder,  on  dis- 
covery that  the  claims  were  fraudulent,  there 
being  nothing  in  the  statute  to  show  an  intent 
to  make  the  claims  negotiable. 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  §  140.*] 

4.  Mandamus  (§  176*)— Payment  op  State 
Warrants— Partial  Validity— Relief. 

On  mandamus  to  compel  the  State  Treas- 
urer to  pay  a  state  warrant,  based  on  claims 
proven  to  be  partly  fraudulent,  the  court  will 
not  direct  payment  of  the  valid  claims,  though 
separable  from  the  fraudulent  ones,  as  this 
would  be  performing  the  duties  of  the  auditing 
board,  ana  since  the  Treasurer  is  entitled  to  a 
proper  warrant  before  payins:  out  money,  un- 
der Rem.  &  Bal.  Code,  1  9026. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec  Dig.  I  176.*] 

Original  application  for  mandamus  by  the 
State,  on  the  relation  of  the  Olympla  Na- 
tional Bank,  against  John  G.  Lewis,  Treas- 
urer.   Writ  denied. 

G.  C.  Israel,  for  plaintiff.  W.  P.  Bell  and 
George  A.  Lee,  for  respondent 

PARKER,  J.  This  Is  an  original  applica- 
tion in  this  court  for  a  writ  of  mandate  to 
compel  the  State  Treasurer  to  pay  a  war- 
rant for  the  sum  of  $1,713.58  Issued  by  the 
State  Auditor  upon  claims  which  had  been 
audited  and  approved  by  the  board  of  mili- 
tary auditors.  After  return  and  answer  by 
the  Treasurer  the  parties  by  their  counsel 
filed  a  stipulation  agreeing  upon  the  facts 
Involved.  These  facts  so  far  as  material  to 
our  inquiry  may  be  briefly  stated  as  fol- 
lows: 

In  the  latter  part  of  the  year  1908  the  ap- 
propriation for  the  use  of  the  militia  of  the 
state  being  wholly  exhausted,  Ortis  Hamil- 


ton, then  Adjutant  General,  opened  an  ac- 
count with  the  relator  bank  in  his  own  name 
as  Adjutant  General.  For  the  purpose  of 
obtaining  credit  upon  such  account,  Hamil- 
ton assembled  certain  claims  and  alleged 
claims  against  the  military  fund,  together 
with  alleged  vouchers  therefor,  aggregating 
$1,713.58.  These  claims  were  deposited  with 
the  relator  and  it  placed  to  the  credit  of 
Hamilton  as  Adjutant  General  the  full  face 
value  thereof.  This  fund  was  wholly  dis- 
bursed by  Hamilton  thereafter  by  checks 
purporting  to  have  been  signed  by  him  as 
Adjutant  General.  Thereafter  on  March  12, 
1909,  an  act  was  approved  appropriating  ad- 
ditional funds  to  pay  claims  of  this  nature. 
Thereafter  on  March  22,  1909,  these  claims 
having  been  audited  and  allowed  by  the 
board  of  military  auditors  were  by  Hamil- 
ton presented  to  the  State  Auditor,  when  he 
Issued  the  warrant,  believing  at  the  time 
that  it  was  being  issued  in  payment  of  valid 
claims  against  the  state.  The  warrant  was 
issued  in  the  name  of  Ortis  Hamilton  as 
Adjutant  General,  who  thereupon  indorsed 
and  surrendered  the  same  to  the  relator  In 
lieu  of  the  claims  upon  which  he  had  ob- 
tained credit  with  the  relator,  and  thereup- 
on the  warrant  became  the  property  of  the 
relator.  Over  $1,300  of  the  amount'  of  these 
claims  was  based  upon  false,  fraudulent,  and 
forged  vouchers,  and  the  state  received  no 
benefit  whatever  on  account  thereof.  This 
fact  was  well  known  to  Hamilton  at  all 
times  since  the  creation  of  the  pretended 
indebtedness  represented  by  such  fraudulent 
vouchers,  and  except  as  to  Hamilton  him- 
self, who  was  a  member  of  the  board  of  mil- 
itary auditors,  the  Auditor  and  state  officers 
did  not  know  of  the  fraudulent  character  of 
these  claims  until  after  the  issuing  of  the 
warrant  thereon. 

It  needs  no  argument  to  demonstrate  that 
if  Hamilton  was  the  relator  In  this  proceed- 
ing and  still  the  holder  of  the  warrant  he 
could  not  successfully  maintain  this  pro- 
ceeding and  thereby  enforce  the  payment  of 
the  warrant  by  the  Treasurer.  This  being 
the  law,  the  relator,  of  course,  is  in  no  bet- 
ter position,  unless  it  be  held  that  the  war- 
rant is  negotiable  paper  acquired  by  the  re- 
lator as  an  Innocent  holder  for  value  before 
maturity.  That  such  warrants  are  "not  ne- 
gotiable in  the  sense  of  excluding  inquiry 
into  the  legality  of  their  issue  or  to  ex- 
clude defenses  thereto"  has  been  determined 
by  the  previous  decisions  of  this  court.  In 
harmony  with  the  general  rule  upon  that 
subject  Bardsley  v.  Sternberg,  17  Wash. 
243,  249,  49  Pac.  499;  Title  &  Trust  Co.  v. 
Olympla,  19  Wash.  150,  52  Pac.  1015;  28 
Cyc.  1570. 

It  Is  suggested  by  learned  counsel  for  the 
relator  that  since  under  sections  7222  and 
7223,  Rem.  &  Bal.  Code,  these  claims  were 
audited  and  allowed  by  the  board  of  milita- 
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ry  auditors,  the  state  ought  not  now  be 
heard  to  say  the  warrant  issued  thereon  is 
invalid.  There  would  be  some  force  in  this 
contention  if  there  was  anything  in  those 
sections  which  indicated  an  intention  on 
the  part  of  the  state  to  give  to  such  war- 
rants the  full  force  of  negotiable  instru- 
ments; but  clearly  there  is  no  such  inten- 
tion therein  expressed,  and  we  would  not 
be  warranted  in  imputing  to  the  Legislature 
any  such  intent  unless  the  law  clearly  so  in- 
dicated. We  are  of  the  opinion  that  since 
the  admitted  facts  show  this  warrant  to 
have  been  illegally  issued,  in  that  it  was 
based  largely  upon  false  and  fraudulent 
claims,  the  Treasurer's  duty  to  refuse  pay- 
ment thereof  is  clear,  whether  it  be  present- 
ed by  the  original  payee  or  his  assignee,  the 
relator. 

It  was  suggested  on  the  oral  argument 
that  since  the  agreed  facts  show  the  amount 
of  the  fraudulent  claims  and  valid  claims 
separately,  upon  which  the  warrant  was  is- 
sued, we  should  in  any  event  direct  payment 
of  the  warrant  for  the  amount  of  the  valid 
claims.  This  would  be  performing  the  duty 
of  the  auditing  board  and  the  State  Auditor. 
We  have  nothing  before  us  indicating  that 
the  auditing  board  and  Auditor  will  refuse 
to  audit  and  issue  a  warrant  for  the  proper 
amount  of  these  valid  claims  upon  surrender 
of  this  warrant  And  even  if  this  record 
did  so  indicate,  we  are  unable  to  see  how 
the  Treasurer  could  be  compelled  to  pay 
such  amount  except  upon  a  proper  war- 
rant therefor  issued  by  the  Auditor.  When 
a  proper  warrant  in  payment  of  these  claims 
is  refused  the  relator,  it  will  be  time  enough 
for  the  courts  to  hear  any  controversy  aris- 
ing upon  such  refusal.  The  Treasurer's  du- 
ty, among  others  prescribed  by  statute,  is 
"to  disburse  the  public  moneys  only  upon 
warrants  drawn  upon  the  Treasurer  by  the 
State  Auditor."  Rem.  &  Bal.  Code,  |  0026. 
We  do  not  think  it  is  within  our  province  in 
this  proceeding  to  adjudicate  the  amount 
due  upon  these  claims  even  though  the 
agreed  facts  leave  no  uncertainty  as  to  such 
amount 

The  writ  is  denied. 

MOUNT,  FULLERTON,  and  GOSE,  JJ., 
concur. 


OLDFIELD  v.  ANGELES  BREWING  & 
MALTING  CO. 

(Supreme  Court  of  Washington.   Feb.  21, 1011.) 

1.  Landlord  and  Tenant  (8  40*)  —  Con- 
tracts to  Occupy  Buildings  to  be  Erect- 
ed—Breach. 

Plaintiff  and  defendant  entered  into  an 
agreement  in  the  form  of  a  lease,  whereby  the 
plaintiff  agreed  to  erect  a  building  on- property 
owned  by  him  and  to  lease  the  same  to  the  de- 
fendant for  a  term  of  five  years  to  commence 


with  the  day  the  building  was  completed,  at  a 
fixed  monthly  rental,  and  the  defendant  who 
had  entered  into  the  usual  covenants  of  a  lessee, 
refused  to  take  possession  and  occupancy  of  the 
building  after  notice  of  its  completion.  Held, 
that  whether  the  agreement  was  a  lease  or  an 
agreement  for  a  lease,  plaintiff  had  a  cause  of 
action  for  defendant's  refusal  to  perform. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent.  Dig.  H  117-110;  Dec.  Dig.  f 
40.*] 

2.  Landlord  and  Tenant  (§  40*)— Breach 
of  Contract  to  Lease— Damages. 

The  measure  of  damages  on  defendant's  re- 
fusal to  perform  an  agreement  to  take  posses- 
sion of  and  occupy  a  building  to  be  erected  by 
the  plaintiff  for  a  term  of  five  years  at  a  fixed 
monthly  rental  is  not  the  rent  specified  in  the 
agreement,  but  the  difference  between  that  sum 
and  the  rental  value  of  the  premises  for  the 
term  fixed  in  the  agreement;  together  with 
such  special  damages  as  the  plaintiff  may  plead 
and  prove  to  have  resulted  from  the  breach. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §§  117-110;  Dec.  Dig.  8 
40»] 

Department  2.  Appeal  from  Superior  Court 
King  County;  R  B.  Albertson,  Judge. 

Action  by  James  Oldfleld  against  the  An- 
geles Brewing  &  Malting  Company.  Judg- 
ment for  the  plaintiff,  and  the  defendant 
appeals.  Reversed. 

O.  L.  Wlllett  tor  appellant.  Chas.  F. 
Munday  and  Walter  S.  Fulton,  for  respond- 
ent 

MORRIS,  J.  The  facts  upon  which  this 
appeal  is  based  are  these:  On  September  24, 
1008,  the  parties  hereto  entered  into  a  writ- 
ten agreement,  whereby  respondent  agreed 
to  erect  a  building  upon  certain  described 
property  then  owned  by  him  in  the  city  of 
Seattle,  and  to  lease  the  same  to  appellant 
for  a  term  of  five  years,  commencing  upon 
the  day  of  the  completion  of  the  building, 
at  a  monthly  rental  of  $350,  payable  In  ad- 
vance. The  agreement  was  in  the  form  of  a 
lease,  and  the  appellant  entered  into  the 
usual  covenants  of  a  lessee.  The  respond- 
ent thereupon  commenced  the  erection  of 
the  building,  and  the  same  was  completed 
and  ready  for  occupancy  April  1,  1000,  and 
notice  of  such  completion  and  readiness  was 
given  appellant.  It  appears  from  the  record 
that  appellant  desired  to  occupy  the  building, 
or  the  ground  floor  thereof,  as  a  saloon,  but 
was  unable  to  do  so  because  of  chapter  134, 
section  02,  of  the  Laws  of  1000,  passed  sub- 
sequently to  the  making  of  the  contract  pro- 
hibiting the  sale  of  intoxicating  liquors  with- 
in 300  feet  of  any  state  armory;  the  loca- 
tion in  controversy  being  within  that  dis- 
tance from  the  armory  at  Seattle.  Appellant 
thereupon  sought  some  modification  of  the 
contract,  but  being  unable  to  obtain  any. 
notified  respondent  of  its  refusal  to  take 
possession.  Mr.  Munday,  attorney  for  re- 
spondent, thereupon  wrote  appellant  as  fol- 
lows:   "Seattle,  Wash.,  April  15,  1009.  An- 
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gelea  Brewing  &  Malting  Co.,  2030  Western 
Ave.,  City— Dear  Sirs:  On  behalf  of  Mr. 
Oldfield,  I  beg  to  notify  you  that  Mr.  Old- 
field  insists  that  you  are  liable  to  him  for 
rent  of  the  building,  which  he  constructed 
for  you  under  the  lease  to  you.  Inasmuch  as 
you  have,  through  your  attorneys  Willett  & 
Willett,  announced  that  you  shall  refuse  to 
take  possession  of  the  property,  Mr.  Oldfield 
will  now  proceed  to  lease  the  property  at 
the  beet  terms  obtainable,  and  will  hold  you 
for  the  loss  which  he  will  sustain  by  reason 
of  your  refusing  to  enter  Into  possession  and 
pay  the  rent  This  will  include  the  entire 
rent  for  the  period  that  the  premises  may  re- 
main vacant  subsequent  to  April  1, 1009,  plus 
the  difference  between  the  rent  you  agreed 
to  pay  and  the  rent  which  Mr.  Oldfield  may 
be  able  to  obtain  for  the  remainder  of  the 
term.  As  soon  as  we  have  ascertained  what 
this  will  be,  we  will  notify  you.  Yours  truly, 
Chas.  F.  Munday."  Nothing  further  seems 
to  have  been  done,  and  no  further  communl- 
<*ation  passed  between  the  parties,  except 
that  in  May  Mr.  Oldfield  and  Mr.  Jenecke, 
manager  of  appellant,  sought  to  arrive  at 
an  amicable  adjustment  of  tbe  matter,  but 
were  unable  to  do  so.  In  February,  1910, 
respondent  commenced  this  action,  in  which 
he  sought  to  recover  the  fixed  rent  of  the 
building  at  $350  a  month  from  April  1,  1909, 
and  upon  the  trial  was  awarded  such  sum 
from  April  1,  1909,  to  July  1,  1910,  the  time 
of  trial;  from  which  judgment  defendant 
appeals. 

Many  errors  are  suggested  by  appellant, 
and  there  is  much  discussion  in  the  briefs 
as  to  whether  the  contract  sued  upon  was  a 
lease  or  an  agreement  for  a  lease,  or  wheth- 
er, since  appellant  never  took  possession,  the 
relation  of  landlord  and  tenant  ever  exist- 
ed and  there  could  be  a  recovery  for  rent  as 
rent  To  our  mind  these  questions  are  im- 
material, and  have  no  bearing  upon  the  real 
issue  between  the  parties  and  any  discus- 
sion of  them  would  be  merely  academic  in 
its  character.  The  parties  hereto  entered 
into  a  contract  whereby  each  was  bound  to 
the  performance  of  certain  conditions.  What- 
ever be  the  technical  legal  name  of  that  con- 
tract, or  the  correct  definition  of  the  rela- 
tion the  parties  assumed  and  bore  to  each 
other  under  their  agreement  it  was  never- 
theless their  bounden  contract,  and  for  its 
breach  an  action  will  He.  The  only  matter 
necessary  to  be  inquired  into,  since  the  ap- 
pellant admits  its  refusal  to  comply  with  Its 
agreement  to  take  possession  of  the  building 
upon  its  completion,  is:  Is  such  a  refusal  ac- 
tionable, and,  if  so,  what  is  the  true  measure 
of  damages?  That  such  a  breach  is  action- 
able is  to  us  self-evident,  since  no  reason 
suggests  itself  why  the  contract  is  void.  Ap- 
pellant argues  that  it  is  not  a  lease  since 
it  conveys  no  Interest  in  real  property,  but 
provides  only  for  the  occupancy  of  a  building 


not  yet  In  existence.  We  know  of  no  reason 
in  law  why  parties  may  not  contract  for  the 
use  and  occupancy  of  a  building  to  be  erect- 
ed thereafter,  and  why,  upon  failure  of  ei- 
ther party  to  perform,  an  action  will  not  lie. 
In  some  of  the  cases  where  such  situations 
are  discussed,  reference  is  made  to  the  con- 
tract as  one  of  lease,  and  the  parties  are 
referred  to  as  lessor  and  lessee;  in  others, 
it  is  said  to  be  an  agreement  for  a  lease,  to 
take  effect  upon  the  completion  of  the  build- 
ing; while  in  others  there  is  no  attempt 
made  to  define  the  nature  and  character  of 
the  contract,  reference  being  made  only  to 
the  conditions  of  performance,  the  breach. - 
and  the  measure  of  damages.  Still  others 
deny  the  relation  of  landlord  and  tenant,  in- 
asmuch as  there  was  no  occupancy ;  and  for 
this  reason  do  not  permit  a  recovery  of  rent. 
But  none  of  tbe  cases,  so  far  as  we  are  able 
to  discover,  deny  the  right  of  action  to  either 
party  upon  the  breach,  and,  while  they  dif- 
fer some  as  to  the  true  measure  of  damages, 
the  great  weight  of  authority  is  to  the  ef- 
fect that  the  true  measure  of  damages,  for 
failure  to  take  possession,  is  the  difference 
between  the  amount  stipulated  in  tbe  con- 
tract and  the  sum  for  which  the  premises 
would  rent  to  other  parties  during  the  stip- 
ulated term,  and  in  this  connection  tbe  rule 
Is  the  same  as  in  leases  or  agreements  to 
lease.  24  Cyc.  923. 

Irrespective  of  whether  the  breach  be  by 
the  lessor  or  lessee — and  in  using  the  words 
"lessor  and  lessee"  we  do  so  for  convenience 
of  reference — it  is  difficult  to  see  why  this 
should  not  be  the  true  measure  of  damages, 
since  the  damage  to  either  party  to  the  con- 
tract is  the  same,  the  loss  of  use  and  occu- 
pancy, which  is  the  value  feature  of  the  con- 
tract to  both  parties;  and  what  better  way 
can  there  be  to  determine  that  loss  than  to 
take  the  difference  between  the  amount  fixed 
in  the  contract  and  the  rental  value  of  the 
premises  for  the  given  tune?  There  is  but 
one  breach,  and  there  should  be  but  one  re- 
covery for  that  breach.  Sloan  v.  Hart,  150 
N.  C.  209,  63  S.  E.  1037,  21  L.  R.  A.  (N.  S.) 
239,  134  Am.  St  Rep.  911 ;  Favar  v.  River- 
view  Park,  144  111.  App.  86.  To  the  above 
measure  of  damage  should  be  added  such 
special  damages  as  the  lessee  may  plead  and 
prove  to  have  necessarily  resulted  to  him 
from  the  breach  of  the  agreement.  Cohn  v. 
Norton,  57  Conn.  480,  18  Atl.  595,  5  L.  R.  A. 
572;  Herpolsheimer  v.  Christopher,  76  Neb. 
352,  107  N.  W.  382,  111  N.  W.  359,  9  L.  R.  A. 
(N.  S.)  1127.  In  James  v.  Kiblers  Adm'r, 
94  Va.  165.  26  S.  E.  417,  the  lessee  refused 
to  take  possession,  and  the  court,  while  deny- 
ing that  the  relation  of  landlord  and  tenaut 
existed,  there  being  no  change  of  possession, 
gives  the  measure  of  recovery  as:  "In  such 
a  case  the  plaintiff  is  not  entitled  to  recover 
for  rent  of  the  premises,  but  he  has  compen- 
sation for  the  injury  sustained  in  conse- 
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quence  of  the  breach  of  the  contract,  and  his 
measure  of  damage  Is  the  difference  between 
tbat  which  he  was  to  receive  under  the  vio- 
lated contract  and  that  which  he  does  re- 
ceive from  the  purchaser  of  the  lease"— the 
lease  In  that  case  having  been  sold  at  public 
auction  after  due  advertisement  and  notice. 
Similar  rulings  are  to  be  found  in  Post  v. 
Davis,  7  Kan.  App.  217,  52  Pac.  903;  Dulln 
v.  Knechtel  (Tex.  Civ.  App.)  51  S.  W.  350; 
and  Shubert  v.  Sondheim,  138  App.  Div.  800, 
123  N.  Y.  Supp.  529.  In  Massie  v.  State  Nat. 
Bank  of  Vernon,  11  Tex.  Civ.  App.  280,  32 
S.  W.  797,  the  plaintiff,  under  an  oral  agree- 
ment that  defendants  would  rent  the  same  for 
a  period  of  five  years,  erected  a  brick  build- 
ing. When  the  building  was  completed,  de- 
fendants refused  to  occupy  It,  and  plaintiff 
leased  the  building  for  the  term  and  then 
brought  suit.  The  court,  In  discussing  the 
case,  says:  "The  plaintiff  in  this  case  was 
entitled  to  recover,  not,  indeed,  for  rent  of 
the  premises  after  the  abandonment  of  them 
by  the  defendants,  but  for  compensation  for 
the  injury  done  him;  and  the  proper  meas- 
ure of  his  damage  is  set  out  in  the  account 
upon  which  he  sues — that  is,  the  difference 
between  the  rent  he  was  to  receive  and  the 
rent  he  did  receive,  if  that  were  the  utmost 
for  which  by  the  exercise  of  ordinary  dili- 
gence the  premises  could  be  rented.  •  *  • 
It  is  well  settled  that  for  a  breach  by  the 
lessor  of  the  covenant  for  quiet  enjoyment 
the  lessee  can  recover  as  damages  the  differ- 
ence between  the  value  of  his  lease  and  the 
stipulated  rent  (Buck  v.  Morrow,  2  Tex.  Civ. 
App.  361,  21  S.  W.  398) ;  and  no  satisfactory 
reason  can  be  given  why  the  same  rule  should 
not  be  applied  in  favor  of  the  lessor  against 
the  lessee."  So  in  Cleveland  v.  Bryant,  16 
S.  C.  634,  plaintiffs  agreed  to  erect  a  build- 
ing which  defendant  agreed  to  rent  so  long 
as  he  was  postmaster.  The  building  was 
completed  and  tendered  to  defendant,  who 
refused  to  accept  or  occupy  it  Action  was 
brought,  and  it  was  held  that  the  right  of 
action  arose  Immediately  upon  defendant's 
refusal  to  take  the  building,  and  that  the 
measure  of  damage  was  the  difference  be- 
tween the  rental  value  for  the  three  years 
defendant  remained  postmaster,  and  the 
amount  fixed  as  rent  in  the  contract 

Other  similar  cases  might  be  cited,  but  the 
above  are  sufficient  to  Indicate  what  to  our 
mind  is  the  better  rule.  When,  therefore, 
appellant  refused  to  take  possession  of  the 
building  erected  by  respondent  under  their 
contract,  a  cause  of  action  immediately 
arose,  and  the  measure  of  damages  was,  not 
the  rent  reserved  in  the  contract  as  held  by 
the  trial  court,  but  the  difference  between 
that  sum  and  the  rental  value  of  the  prem- 
ises for  the  five  years  fixed  In  the  agreement 
This  seems  to  have  been  the  view  taken  by 
counsel  for  respondent  when  he  wrote  his 
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letter  of  April  15th,  and  we  think  the  true 
rule. 

For  this  error  in  the  judgment  the  same  is 
reversed. 

DUNBAR,  C.  J.,  and  CROW,  and  CHAD- 
WICK,  JJ.,  concur. 


STATE  ex  rel.  HANNA  v.  MAIN,  Judge,  et  al. 
(Supreme  Court  of  Washington.   Feb.  18, 1911.) 

Prohibition  ((  15*)— Right  to  Writ— Tax  - 

payer— "Beneficially  Interested." 

Under  Rem.  &  Bal.  Code,  §  1028,  provid- 
ing that  a  writ  of  prohibition  shall  issue  in. 
proper  cases  on  the  application  of  a  person 

beneficially  interested,"  a  taxpayer  without  oth- 
er interest  may  not  obtain  a  writ  of  prohibi- 
tion to  restrain  the  summoning  and  impaneling 
of  a  grand  jury  for  error  in  drawing  the  same. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Dec.  Dig.  §  15.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  X,  p.  749.] 

Department  1.  Application  by  the  State, 
on  the  relation  of  Mrs.  Samuel  E.  Hanna, 
for  an  alternative  writ  of  prohibition  to  pro- 
hibit the  summoning  and  impaneling  of  a 
grand  jury  In  King  county  against  John  F. 
Main,  as  Judge  of  the  King  County  Superior 
Court,  and  others.    Writ  denied. 

John  H.  Perry,  for  plaintiff.  John  F.  Mur- 
phy and  Hugh  M.  Caldwell,  for  respondents. 

GOSE,  J.  This  is  an  application  for  an 
alternative  writ  of  prohibition.  The  petition 
alleges  that  the  relator  is  a  taxpayer  in  Kin? 
county;  that  the  respondent  John  F.  Main, 
as  judge  of  the  superior  court  of  that  county, 
on  the  14th  day  of  February  of  this  year, 
ordered  a  panel  of  grand  jurors  to  be  drawn 
from  the  Jury  list  of  that  county ;  that  eight 
names  were  so  drawn  by  the  clerk  of  the 
court;  that  the  respondent  sheriff  was  or- 
dered to  summon  the  persons  drawn  to  ap- 
pear in  court  on  the  morning  of  February 
17tb,  to  be  impaneled  and  Instructed  as  a 
grand  jury;  that  the  order  is  illegal;  and 
that  unless  the  writ  issues,  the  taxpayers  of 
the  county  will  be  required  to  defray  the  ex- 
penses of  that  body.  The  relator  prays  that 
the  summoning  and  Impaneling  of  the  jury 
be  prohibited.  The  respondents  have  de- 
murred to  the  petition,  upon  the  ground  that 
the  facts  stated  do  not  entitle  the  relator  to 
any  relief. 

The  relator  relies  upon  Laws  1909,  p.  133, 
IS  3,  4.  By  section  3  It  is  provided  that  the 
names  of  the  petit  Jurors  shall  be  drawn  on 
the  second  Saturday  of  the  month,  to  serve 
for  the  ensuing  month.  Section  4  provides 
that  "the  names  of  persons  to  serve  as  grand 
jurors  shall  be  drawn  from  the  Jury  list  as 
hereinbefore  provided."  The  record  disclos- 
es that  the  names  of  the  grand  Jurors  were 
not  drawn  on  the  second  Saturday  of  the 
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month.  The  relator  contends  that  the  words 
of  section  4,  "as  hereinbefore  provided," 
mean  that  the  grand  jurors  shall  be  drawn 
on  the  second  Saturday  of  the  month,  and 
that,  If  not  so  drawn,  the  act  of  drawing  be- 
comes a  nullity,  and  that  any  official  act  of 
the  grand  jury  would  be  Illegal.  The  re- 
spondents argue  that  the  time  of  drawing  Is 
not  of  the  substance  of  the  law,  but  only  di- 
rectory. 

Our  Code  (Rem.  &  Bal.  Code,  i  1028)  pro- 
vides that  the  writ  shall  Issue  In  proper 
cases  "on  the  application  of  the  person  bene- 
ficially Interested."  While  the  point  Is  not 
made  by  the  respondents,  we  do  not  think 
the  relator  Is  beneficially  interested  within 
the  meaning  of  the  law.  We  have  heretofore 
In  cases  of  this  character  passed  this  ques- 
tion without  consideration,  because  it  was 
not  suggested  by  the  parties  to  the  record. 
State  ex  rel.  Gibson  v.  Gilliam,  56  Wash.  29, 
104  Pac.  1131.  The  practice  of  considering 
applications  for  writs  of  prohibition,  at  the 
instance  of  a  taxpayer  only,  to  stay  judicial 
proceedings,  will  no  longer  be  tolerated  in 
this  court  The  orderly  proceedings  in  the 
administration  of  justice  cannot  be  frustrat- 
ed or  suspended  in  such  manner.  If  the  re- 
lator may  have  a  bearing  as  a  taxpayer  for 
alleged  error  in  the  drawing  of  a  grand  Jury, 
it  is  obvious  that  he  can  with  equal  propriety 
apply  for  a  writ  to  stay  the  hand  of  the 
court  for  every  prejudicial  error  committed 
In  the  trial  of  a  criminal  case.  There  Is  no 
difference  in  principle  between  this  case  and 
one  where  error  is  alleged  in  the  drawing  or 
Impaneling  of  a  petit  Jury  for  the  trial  of 
criminal  cases.  Nor  does  it  differ  In  prin- 
ciple from  a  case  where  error  is  alleged  in 
overruling  a  demurrer  to  an  information 
charging  the  commission  of  a  felony.  It  is 
obvious  that,  if  the  right  of  a  taxpayer  to 
apply  for  a  writ  of  prohibition  against  a  Ju- 
dicial act  is  once  conceded,  the  principle 
could  be  indefinitely  extended,  and  the  prac- 
tice would  become  intolerable. 

Applications  of  this  kind  are  not  to  be 
confounded  with  those  where  a  taxpayer 
seeks  to  enjoin  the  commission  of  some  Il- 
legal act  of  a  municipal  corporation  or  its 
officers.  Such  cases  Test  upon  entirely  dif- 
ferent principles. 

The  writ  is  denied. 

DUNBAR.  C.  J.,  and  FULLERTON,  PAR- 
KER, and  MOUNT,  JJ.,  concur. 


HANSEN  v.  ROUNDS  et  al. 

(Supreme  Court  of  Washington.   Feb.  20, 1911.) 

Master  aito  8ebvant  (§  261*)— Injuries  tq 
Sebvant  —  Contributory  Negligence- 
Complaint. 

Where  a  complaint  alleged  that  plaintiff, 
■while  in  defendants'  employ,  was  directed  by 
them  to  assist  in  moving  a  derrick,  and  that  de- 


fendants so  negligently  performed  their  part  of 
the  work  as  to  cause  the  derrick  to  fall  on 
plaintiff  and  injure  him,  it  was  not  demurrable 
for  failure  to  negative  plaintiff's  contributory 
negligence,  if  any;  contributory  negligence  be- 
ing a  defense  which  plaintiff  is  not  required  to 
negative. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  849-854;  Dec.  Dig.  § 
261.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  Wilson  R.  Gay,  Judge. 

Action  by  Albert  Hansen  against  E.  J. 
Rounds  and  M.  J.  Hursen,  doing  business 
under  the  name  of  E.  J.  Rounds  &  Company, 
and  Cyrus  Walker.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and 
remanded,  with  instructions. 

Parker  &  Brown,  for  appellant.  Murphy 
&  Winders,  for  respondents. 

FULLERTON,  J.  The  appellant  brought 
this  action  to  recover  for  personal  injuries. 
A  general  demurrer  was  interposed  and  sus- 
tained to  his  complaint,  and,  on  his  electing 
to  stand  thereon  and  refusing  to  plead  fur- 
ther, bis  action  was  dismissed,  with  costs. 
The  ultimate  question  for  decision  therefore 
is,  Does  the  complaint  state  facts  sufficient 
to  constitute  a  cause  of  action? 

The  allegations  of  the  complaint  are  as 
follows: 

"(1)  That  the  plaintiff  was  employed  by 
the  defendants  as  a  laborer,  to  perform  la- 
bor In  and  about  the  construction  of  a  cer- 
tain building,  situated  at  the  southwest  cor- 
ner of  Pike  street  and  Minor  avenue  in  the 
city  of  Seattle,  and  that  the  duties  of  his 
said  employment  required  him  to  do  what- 
ever he  was  ordered  to  do  by  the  said  de- 
fendants. 

"(2)  That  on  the  28th  day  of  May,  1909, 
at  the  place  aforesaid,  the  defendants  were 
using  in  the  construction  of  said  building  a 
certain  heavy  derrick,  which  said  derrick 
was  then  and  there  resting  upon  or  across 
a  certain  truck,  one  end  of  said  derrick  be- 
ing then  and  there  upon  the  ground  and  the 
other  end  of  said  derrick  being  elevated 
above  the  head  of  the  plaintiff. 

"(3)  That  on  the  day  and  year  aforesaid, 
at  the  place  aforesaid,  the  defendants  or- 
dered and  directed  the  plaintiff  to  go  under 
the  upper  end  or  part  of  said  derrick,  which 
said  upper  part  being  above  the  head  of  the 
plaintiff  as  aforesaid,  and  to  reach  upward 
with  his  arms  and  to  lift  and  push  upward 
said  derrick,  which  said  derrick  being  then 
and  there  of  great  weight,  to  wit,  of  greater 
weight  than  the  plaintiff  could  lift  and  hold 
up.  and  this  being  then  and  there  well  known 
to  the  defendants,  so  that  the  weight  and 
pressure  of  said  derrick  upon  said  truck 
would  be  lessened  and  relieved  to  such  an 
extent  that  the  defendants  could  move  said 
truck  a  few  inches  while  said  derrick  would 
continue  to  be  supported  and  prevented  from 
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falling  upon  the  plaintiff  by  said  tracks,  and 
the  plaintiff,  in  pursuance  of  said  order  and 
direction  of  the  defendants,  then  and  there 
went  under  the  upper  part  of  said  derrick 
and  reached  upward  with  his  arms,  and 
lifted  and  pushed  upward  against  said  der- 
rick with  all  his  might  and  strength,  and  the 
said  defendants  then  and  there,  while  the 
plaintiff  was  so  pushing  and  lifting,  wrong- 
fully, negligently,  and  unlawfully  seized  hold 
of  said  trucks,  and  by  a  sudden  Jerk  quickly 
removed  said  truck  from  under  said  derrick, 
and  thereby  threw  the  whole  weight  of  the 
derrick  upon  the*  plaintiff,  and  the  plaintiff 
was,  by  reason  of  the  great  weight  of  the 
said  derrick,  crushed  to  the  ground  with 
great  force  and  violence,  and  the  said  heavy 
derrick  then  and  there  fell  upon  him  with 
great  force,  and  he  was  thereby  severely  in- 
jured, and  divers  bones  of  his  body  were 
broken,  to  wit,  the  bones  of  his  left  shoulder 
were  broken,  and  the  muscles  and  tendons 
of  his  left  arm  were  lacerated  and  torn,  and 
his  right  shoulder  was  injured,  and  the 
muscles  of  right  arm  were  torn  apart  and 
broken  and  injured,  and  the  right  side  of 
his  face  and  head  were  bruised,  and  he  sus- 
tained a  severe  shock  to  his  nervous  system, 
and  his  usual  strength  and  vigor  has  been 
impaired,  and  he  is  thereby  permanently  in- 
jured, and  he  became  and  was  sick,  sore, 
lame,  disordered,  and  disabled,  and  so  re- 
mained for  a  long  space  of  time,  to  wit,  from 
thence  hitherto,  during  all  of  which  time  he 
suffered  great  pain,  and  was  compelled  to 
and  did  lay  out  large  sums  of  money  in  en- 
deavoring to  be  healed  of  his  said  injuries, 
and  was  prevented  from  attending  to  his 
usual  affairs' and  business,  and  has  sustain- 
ed damages  In  the  sum  of  $5,000." 

It  seems  to  us  manifest  that  this  complaint 
states  a  cause  of  action.  In  substance,  It  is 
alleged  that  the  appellant,  who  was  an  em- 
ploye of  the  respondents,  was  directed  by  the 
respondents  to  assist  them  in  moving  a  der- 
rick of  great  weight,  that  he  took  the  posi- 
tion assigned  him  and  performed  his  part 
of  the  work  according  to  his  instruction,  and 
that  the  respondents  so  negligently  perform- 
ed their  part  of  the  work  as  to  cause  the 
derrick  to  fall  upon  him,  to  his  injury.  Since 
in  this  state  contributory  negligence  on  the 
part  of  the  servant  is  a  defense  and  does  not 
have  to  be  negatived  in  the  complaint,  it 
seems  clear  that  there  is  in  this  complaint 
sufficient  to  put  the  respondents  upon  their 
defense.  In  support  of  the  ruling  of  the 
court  below,  the  respondents'  learned  counsel 
have  filed  an  able  and  ingenious  brief  in 
which  £bey  argue  that  the  complaint  does 
show,  when  taken  with  its  necessary  in- 
ferences, that  the  appellant  was  guilty  of 
contributory  negligence.  But,  without  fol- 
lowing the  argument  in  detail,  we  cannot  ac- 
cept this  view  of  the  pleading.    It  seems  to 


us  that  it  clearly  Imputes  the  fault  causing 
the  injury  to  the  respondents,  without  Im- 
plicating appellant  therein  in  any  manner. 

The  judgment  1b  reversed,  and  the  cause 
remanded,  with  instructions  to  overrule  the 
demurrer  and  require  the  defendants  to  an- 
swer over. 

GOSE,  MOUNT,  and  PARKER,  JJ.,  con- 
cur. 


STATE  v.  RAT. 

(Supreme  Court  of  Washington.  Peb.  20, 191L) 

Intoxicating  Liquors  (f  132*)— Offenses— 
—Statutes— Repeal. 

Although  2  Ballinger's  Ann.  Codes  &  St  | 
7312,  providing  that  any  one  who  sells  intoxi- 
cating liquor  without  a  license  is  guilty  of  a 
misdemeanor,  was  repealed  by  Laws  1909,  e. 
249,  8  52,  Rem.  &  Bal.  Code,  |  6263.  providing 
that  the  county  commissioners  shall  nave  the 
exclusive  power  to  license  the  sale  of  intoxi-. 
eating  liquor  within  counties,  remained  In  force; 
and  hence,  under  Laws  1909,  c.  249,  |  421  (1 
Rem.  &  Bal.  Code,  5  2673),  providing  that  any 
one  who,  without  a  license,  shall  do  any  act, 
the  doing  of  which  requires  a  license,  shall  be 

rilty  of  a  misdemeanor,  and  Laws  1909,  c  249. 
14,  prescribing  the  punishment  for  misde- 
meanors, where  the  penalty  is  not  otherwise 
fixed,  an  unauthorized  sale  of  intoxicating  liq- 
uor is  a  misdemeanor  with  a  fixed  punishment. 

tEd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  §  132.*] 

Department  1.  Appeal  from  Superior 
Court,  Whitman  County;  H.  W.  Canfleld, 
Judge. 

Charles  E.  Ray  was  convicted  of  selling  In- 
toxicating liquors  without  a  license,  and  ap- 
peals. Affirmed. 

J.  T.  Brown,  for  appellant  Charles  L. 
Chamberlin,  for  the  State. 

GOSE,  J.  The  appellant  was  tried,  con- 
victed, and  sentenced  upon  a  charge  of  sell- 
ing intoxicating  liquors  without  a  license,  hi 
the  county  of  Whitman,  on  the  25th  day  of 
December,  1909.   This  appeal  followed. 

The  evidence  showed  that  the  liquor  was 
sold  at  a  place  called  Lewlston  Junction  in 
that  county,  outside  the  corporate  limits  of 
any  city  or  town.  Section  7312,  2  Balllnger's 
Ann.  Codes  &  St,  provided  that  any  person 
who  should  sell  or  dispose  of  Intoxicating 
liquors  without  having  first  obtained  a  li- 
cense from  the  proper  authorities  should  be 
deemed  guilty  of  a  misdemeanor.  This  sec- 
tion was  repealed  by  section  52,  Laws  1900, 
p.  906. 

The  appellant  contends  that  since  the  re- 
peal of  that  section,  there  is  no  law  in  this 
state  making  it  a  crime  or  an  offense  to  sell 
or  dispose  of  intoxicating  liquors  without 
having  first  obtained  a  license  from  the  prop- 
er authorities.  The  point  was  raised  by  a 
demurrer  to  the  Information  and  by  a  mo- 
tion in  arrest  of  judgment  We  do  not  think, 
the  contention  can  be  upheld.  The  applies- 
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ble  provisions  of  the  statute  are  as  follows: 
It  Is  provided  In  section  6263,  Rem.  &  Bal. 
Code,  that  "the  board  of  county  commission- 
ers of  each  county  In  the  state  of  Washing- 
ton shall  have  the  sole  and  exclusive  author- 
ity and  power  to  regulate  and  restrain,  li- 
cense or  prohibit  the  sale  or  disposition  of 
spirituous,  fermented,  malt,  or  other  intoxi- 
cating liquors  outside  of  the  corporate  limits 
of  each  Incorporated  city,  incorporated  town 
or  Incorporated  village  in  their  respective 
counties."  And  by  section  6268:  "Nothing 
in  this  act  shall  be  held  or  construed  to  al- 
low any  person,  firm  or  corporation  to  barter, 
sell,  or  otherwise  dispose  of  any  spirituous, 
malt,  fermented  or  other  intoxicating  liquors 
without  first  having  obtained  a  license  there- 
for as  required  by  the  provisions  of  this 
chapter,  except  as  provided  in  section  6275, 
infra."  Section  6275  has  reference  to  phar- 
macists or  druggists,  and  no  right  or  Im- 
munity is  claimed  under  that  section.  These 
sections  of  the  statute  are  taken  from  the 
Laws  of  1888,  pp.  124, 125.  The  title  of  that 
act  la,  "An  act  to  regulate,  restrain,  license 
or  prohibit  the  sale  of  intoxicating  liquors." 
Section  421,  p.  1024,  Laws  1909  (1  Rem.  & 
Bal.  Code,  §  2673),  provides:  "Every  person 
who  shall  in  any  case  not  otherwise  specially 
provided  for  do  any  act  for  the  doing  of 
which  a  license  or  other  authority  is  required 
by  law,  without  having  such  license  or  other 
authority  as  required  by  law,  shall  be  guilty 
of  a  misdemeanor."  Section  14,  p.  894,  Laws 
1909,  provides  the  punishment  for  a  mis- 
demeanor, where  the  penalty  is  not  fixed  by 
other  provisions  of  the  law.  A  reading  of 
these  several  provisions  makes  it  clear  that 
the  law-making  body  not  only  Intended  to, 
but  did,  make  It  a  misdemeanor  for  any  per- 
son to  sell 'or  dispose  of  intoxicating  liquors 
without  having  first  obtained  a  license  from 
the  proper  authorities.  Any  other  construc- 
tion would  render  these  sections  of  the  law 
meaningless.  Discussion  cannot  clarify  them, 
and  we  will  not  nullify  them  by  a  strained 
construction.  This  view  is  supported  by 
State  v.  Krook,  58  Wash.  23,  107  Pac.  1032. 
The  judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  MOUNT,  PARKER, 
and  FULLERTON,  JJ.,  concur. 


McGILL  v.  HEDGES  et  al. 

<Supreme  Court  of  Washington.   Feb.  28,  1911.) 

L  Municipal  Corporations  (§  958*)— Tax- 
ation— Limitations. 

A  provision  in  the  charter  of  a  city  of  the 
first  class,  limiting  taxes  for  city  purposes  to 
eight  mills  on  the  dollar,  is  not  in  conflict  with 
Rem.  &  Bal.  Code,  §  9281,  and  Laws  1909,  c. 
138,  I  1,  requiring;  the  council  of  each  city  of 
the  first  class  to  fix  annually  by  ordinance  the 
rate  of  taxes  "needed  to  raise  sufficient  revenue 
to  carry  on  the  different  departments  of  the 


municipal  government  thereof  for  one  year,"  for 
the  statutes  merely  require  the  city  to  fix  the 
rate  of  taxes  within  the  charter  limit. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  958.*] 

2.  Municipal  Corporations  (|  79*)— Char- 
ters— Statutes— Conflict. 

The  rule  that  two  statutory  provisions 
must  be  construed  together  and  made  to  har- 
monize, if  possible,  must  be  applied  to  the  con- 
struction of  a  charter  of  a  city  and  the  statutes 
regulating  cities. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  183;  Dec.  Dig.  § 
79.*] 

Fullerton,  J.,  dissenting. 

En  Banc.  Appeal  from  Superior  Court, 
Snohomish  County;  W.  W.  Black,  Judge. 

Action  by  E.  B.  McGlll  against  F.  R.  Hedg- 
es and  others,  as  Council  men  of  the  City  of 
Everett,  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded. 

Hathaway  &  Alston,  for  appellant.  Benj. 
W.  Sherwood  and  Ralph  C.  Bell,  for  respond- 
ents. 

MOUNT,  J.  The  appellant  as  a  taxpayer 
brought  this  action  to  enjoin  the  municipal 
authorities  of  the  city  of  Everett  and  the 
county  auditor  and  treasurer  of  Snohomish 
county  from  levying  and  collecting  a  supple- 
mental tax  upon  the  property  within  the 
corporate  limits  of  the  city  of  Everett.  The 
case  was  tried  upon  an  agreed  statement  of 
facts.  The  trial  court  denied  the  relief  pray- 
ed for,  and  Issued  an  order  directing  the  de- 
fendants to  proceed  with  the  levy  and  collec- 
tion of  the  tax.  The  plaintiff  has  appealed 
from  that  order. 

It  appears  from  the  agreed  facts  that  the 
city  of  Everett  is  a  city  of  the  first  class,  and 
in  the  year  1907  adopted  a  charter  which 
provides  as  follows:  "Sec.  222.  The  aggre- 
gate of  all  taxes  levied  for  city  purposes,  ex- 
clusive of  bond  interest  and  sinking  fund  lev- 
ies, shall  not  exceed  in  any  one  year  eight 
mills  on  each  dollar  of  valuation  of  taxable 
property.  The  city  council  shall  also  have 
power  and  authority,  at  the  same  time  the 
levy  or  levies  of  taxes  are  made  as  provided 
in  this  section,  to  levy  the  taxes  necessary  to 
pay  the  Interest  accruing  during  the  year  on 
bonded  Indebtedness  of  the  city  and  for  the 
redemption  of  bonded'  indebtedness  of  the 
city." 

In  September,  1910,  the  city  council  of  the 
city  made  an  Itemized  estimate  of  the  ex- 
penses of  the  city  for  the  year  1911,  and  also 
an  itemized  estimate  of  the  revenues  for  that 
year.  Notice  was  given  as  required  by  law, 
that  the  city  council  would  meet  on  the  first 
Monday  in  October,  1910,  for  the  purpose  of 
making  tax  levies  as  stated  in  the  estimates. 
Pursuant  to  this  notice,  the  city  council  met 
and  regularly  passed  an  ordinance  fixing  the 
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rate  for  city  purposes  at  eight  mills  on  each 
dollar  of  valuation  of  taxable  property  with- 
in said  city.  Thereafter  a  contingency  arose 
by  which  the  estimated  revenues  of  the  city 
were  reduced  in  a  sum  exceeding  $77,000. 
Thereafter  on  December  31,  1910,  a  supple- 
mental estimate  was  made  which  showed 
that  the  levy  made  in  October  was  insuffi- 
cient to  meet  the  estimated  expenses  of  the 
city  for  the  year  1911.  Thereupon  notice 
was  given  of  a  supplemental  levy  fop  city 
purposes,  and  pursuant .  to  this  notice,  on 
January  9,  1911,  the  city  council  passed  an 
ordinance  making  an  additional  levy  of  five 
mills  on  each  dollar  of  valuation  of  taxable 
property  within  the  said  city ;  thus  making 
the  total  levy  for  city  purposes  thirteen 
mills  on  the  dollar.  Thereupon  this  action 
was  begun  to  restrain  the  collection  of  the 
levy  in  excess  of  eight  mills.  It  is  clear 
that,  if  section  222  of  the  city  charter  above 
quoted  Is  of  any  force,  the  order  of  the  low- 
er court  Is  erroneous,  because  the  levy  made 
on  October  8,  1910,  for  the  year  1911,  was  for 
the  limit  fixed  by  the  charter. 

But  it  is  argued  by  the  respondents  that 
the  charter  provision  limiting  the  levy  to 
eight  mills  is  of  no  effect,  because  section 
9281,  Rem.  &  Bal.  Code,  and  section  1  of 
chapter  138  of  the  Laws  of  1909,  provide  that 
such  cities  shall  fix  a  rate  of  taxation  suffi- 
cient to  raise  the  necessary  revenue  to  carry 
on  the  different  departments  of  the  munici- 
pal government  thereof  for  one  year,  and  that 
the  charter  must  yield  to  the  statute.  It 
may  be  conceded  that  the  provisions  of  the 
charter  in  conflict  with  the  statute  upon  the 
same  subject  must  yield  to  the  statute,  but 
there  is  no  conflict  between  the  provisions 
of  the  charter  and  the  statute  upon  the 
rate  of  levy  in  question  here.  Section  9281, 
Rem.  &  Bal.  Code,  Is  as  follows:  "The  city 
council  of  each  city  of  the  first  class  shall 
within  thirty  days  after  receiving  the  certif- 
icate of  the  county  assessor,  as  provided  in 
the  preceding  section,  by  ordinance  in  each 
year  fix  the  rate  of  taxes  to  be  levied  and 
levy  the  taxes  upon  all  taxable  property, 
both  real  and  personal,  in  such  city,  or  sub- 
ject to  taxation  therein,  as  shown  by  said 
roll,  needed  to  raise  sufficient  revenue  to  car- 
ry on  the  different  departments  of  the  mu- 
nicipal government  thereof  for  one  year,  which 
year  shall  be  the  fiscal  year  (to  be  desig- 
nated in  the  ordinance)  fixed  by  the  charter 
of  such  city,  and  shall  be  either  the  current 
or  ensuing  fiscal  year  as  required  by  such 
charter,  or,  in  the  absence  of  a  charter  re- 
quirement, as  such  ordinance  shall  provide. 
Any  other  general  taxes  authorized  by  the 
charter  of  such  city  to  be  levied  with  the 
annual  tax  levy  may  be  Included  in  such 
levy." 

If  section  1  of  chapter  138,  Laws  1909,  has 
any  application  to  this  case  at  all,  it  does 


not  change  the  rule  of  the  statute  above 
quoted.   This  statute  does  not  fix  the  limit 
of  the  levy,  nor  attempt  to  do  so.    It  says 
the  city  council  shall  fix  the  rate  "needed  to 
raise  sufficient  revenue  to  carry  on  the  dif- 
ferent departments  of  the  municipal  govern- 
ment thereof  for  one  year."  It  is  not  uncom- 
mon to  fix  a  limit  of  tax  levy  in  city  char- 
ters.   The  object  of  such  limitation  Is  to 
prevent  the  expenditures  from  becoming;  bur- 
densome, and  to  keep  the  necessary  expend- 
itures within  that  limit    When  this  act 
was  passed,  the  Legislature  no  doubt  had  in 
mind  that  there  were  such  limitations  upon 
expenditures  in  cities  of  the  first  class,  and 
therefore  fixed  no  limit  in  this  provision. 
If  another  section  of  the  statute  had  fixed 
the  limit  of  levy  at  eight  mills  for  city  par- 
poses,  in  the  language  of  section  222  of  the 
city  charter  of  Everett,  it  could  not  be  rea- 
sonably said  that  the  provision  in  another 
section  authorizing  the  city  council  to  fix 
a  rate  "needed  to  raise  sufficient  revenue  to 
carry  on  the  different  departments  of  the 
municipal  government  thereof  for  one  year" 
was  in  conflict  with  the  limit  fixed  at  eight 
mills,  because  the  two  provisions  must  be 
construed  together  and  made  to  harmonize 
if  possible.   That  rule  must  be  applied  here, 
and,  when  so  applied,  there  is  no  conflict, 
for  the  statutory  provision  must  be  held  to 
mean  that  the  city  must  keep  within*  the 
limit  of  eight  mills  fixed  by  its  charter,  and 
that  the  amount  necessary  to  carry  on  the 
different  departments  of  the  city  government 
for  the  year  may  not  exceed  the  limit  fixed. 
The  excessive  levy  was  therefore  without 
authority  of  law  and  void. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  Judg- 
ment as  prayed  for  in  the  complaint 

DUNBAR,  C.  J.,  and  PARKER,  GOSE. 
CIIADWICK,  and  MORRIS,  JJ.,  concur. 
FULLERTON,  J.,  dissents.  CROW,  J.,  took 
no  part 

KEENAN  v.  EMPIRE  STATE  SURETY  CO. 

(Supreme  Court  of  Washington.   Feb.  20, 1911) 

1.  Principal  and  Surety  (|  100*)— Obliga- 
tion of  Surett— Discharge. 

Where  the  surety  in  a  building  contractor's 
bond  requiring  the  owner  to  give  notice  of  any 
default  by  the  contractor  on  being  informed  by 
the  owner  of  the  inability  of  the  contractor  to 
perform  referred  the  matter  to  his  agent,  who 
took  the  matter  up  with  the  owner,  with  the 
result  that  the  latter  agreed  to  so  far  modify 
the  contract  as  to  pay  the  obligation!  incurred 
in  the  construction  of  the  building  as  they  ma- 
tured, instead  of  reserving  15  per  cent,  the 
surety  was  not  discharged  from  liability  for  it 
impliedly  assented  to  the  modification  of  the 
bond. 

[Ed.  Note— for  other  cases,  see  Principal  ind 
Surety,  Cent  Dig.  §§  162-165;  Dec.  Dig.  I 
100*] 
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2.  Principal  and  Agent  (|  110*)— Authob- 
itv  of  Agent. 

Where  the  surety  in  a  building  contractor's 
bond  informed  the  owner  that  the  matter  of  the 
inability  of  the  contractor  to  perform  was  re- 
ferred to  a  particular  agent,  without  stating 
that  any  limitations  had  been  placed  on  the 
powers  of  the  agent,  the  agent  had  power  to 
waive  a  condition  of  the  bond. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §§  323-325;  Dec  Dig.  § 
3  !<).•] 

3.  Principal  and  Surety  (§  100*)— Obliga- 
tion or  Surety — Discharge. 

A  surety  under  a  building  contract  agreed 
with  the  owner  on  default  of  the  contractor  to 
complete  the  contract  under  the  supervision  of 
a  third  party.  The  agreement  provided  that  the 
third  party  should  pay  a  debt  owing  by  him  to 
the  owner  and  evidenced  by  a  note.  Held,  that 
the  agreement  did  not  relieve  the  surety  com- 
pany from  liability  on  the  ground  that  the  third 
party  appointed  to  complete  the  contract  could 
not  act  disinterestedly  between  the  parties,  and 
that  his  acts  resulted  to  the  prejudice  of  the 
surety,  of  which  there  was  no  showing. 

fEd.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  Si  162-365 ;  Dec.  Dig.  § 
100.*] 

Department  1  Appeal  from  Superior 
Court,  King  County ;  Wilson  R.  Gay,  Judge. 

Action  by  S.  A.  Keenan  agaiust  the  Em- 
pire State  Surety  Company  and  others. 
From  a  judgment  for  plaintiff,  defendant 
named  appeals.  Affirmed. 

F.  C.  Kapp,  for  appellant.  H.  A.  P.  My- 
ers and  Keenan  &  Hardlnger,  for  respond- 
ent 

FULLERTON,  J.  On  January  19,  1909, 
the  respondent  entered  into  a  contract  with 
the  defendants  Frank  Armstrong  and  Fred 
E.  Enevoldsen,  whereby  they  undertook  to 
furnish  all  the  necessary  labor  and  material 
and  construct  an  apartment  house  on  a  cer- 
tain described  lot  for  a  consideration  ot  $13,- 
500,  "less  two  hundred  dollars  ($200)  reserv- 
ed for  the  payment  of  hardware  for  said 
building."  The  contract  was  in  writing,  and 
was  on  the  form  adopted  and  recommended 
for  general  use  by  the  American  Institute  of 
Architects  and  the  National  Association  of 
Builders,  and  contained,  among  others,  a 
provision  to  the  effect  that  should  the  con- 
tractors at  'any  time  refuse  or  neglect  to 
supply  a  sufficiency  of  properly  skilled  work- 
men, or  materials  of  proper  quality,  or  fail 
in  any  respect  to  perform  the  work  with 
promptness  and  diligence,  and  such  refusal, 
neglect,  or  failure  be  certified  by  the  archi- 
tects, the  owner,  after  three  days'  notice  to 
the  contractors,  should  be  at  liberty  to  per- 
form the  same,  and  deduct  the  cost  thereof 
from  any  money  then  due  or  thereafter  to 
become  due  to  the  contractors  under  the 
contract  It  also  provided  that,  should  the 
architects  certify  that  there  was  sufficient 
ground  for  such  action,  the  owner  should  be 
at  liberty  to  terminate  the  contract,  enter 
upon  and  take  possession  of  the  building, 
and  complete  the  work  according  to  the  con- 


tract, at  his  own  expense,  and  account  to 
the  contractors  only  for  such  balance  as 
might  remain  after  deducting  the  cost  of  the 
completion  of  the  building  from  the  unpaid 
balance  of  the  contract  price. 

At  the  time  of  the  execution  of  the  con- 
tract the  contractor  executed  a  bond  to  the 
respondent  with  the  appellant  Empire  State 
Surety  Company,  as  surety,  conditioned  for 
the  faithful  performance  of  the  contract 
The  bond  contained  further  stipulations  to 
the  effect  that  the  owner  should  give  no- 
tice to  it  at  its  office  In  New  York  City  of 
any  default  on  the  part  of  the  contractors 
in  the  performance  of  any  of  the  conditions 
of  the  contract  within  fifteen  days  after  the 
default  occurs,  and  should  retain  not  less 
than  15  per  centum  of  all  payments  for 
work  performed  and  materials  furnished  in 
the  performance  of  the  contract  until  the 
complete  performance  by  the  contractors  of 
all  the  conditions  of  the  contract  on  their 
part  to  be  performed,  and  until  the  expira- 
tion of  the  time  In  which  Hens  can  be  filed, 
and  until  the  cancellation  and  discharge  of 
liens  if  any  are  filed.  The  contractors  enter- 
ed upon  the  performance  of  the  contract  im- 
mediately after  Its  execution,  and  during  the 
first  month  thereof  performed  labor  upon  and 
furnished  material  for  the  construction  of 
the  building  which  entitled  them  according  to 
the  architects'  estimate  to  the  sum  of  $660. 
This  sum  was  paid  them  by  the  owners,  and 
the  work  was  continued  for  another  month- 
ly period.  At  the  end  of  that  time,  the  con- 
tractors informed  the  owners  that  they  were 
unable  to  meet  the  expense  Incurred  for  la- 
bor and  material  during  the  preceding  month 
as  required  by  the  contract  and  consequently 
could  not  obtain  the  architects'  certificate 
which  authorized  the  second  monthly  pay- 
ment to  them  by  the  owner,  and  requested 
the  owner  to  make  payments  directly  to  the 
laborers  and  materialmen,  at  the  same  time 
confessing  their  inability  to  proceed  further 
with  the  contract  according  to  its  conditions. 
The  owner  thereupon  procured  from  the 
architects  a  certificate  to  the  effect  that  the 
contract  had  been  violated  by  the  contrac- 
tors, setting  out  the  particulars,  and  that  the 
respondent  was  authorized  and  empowered 
to  take  possession  of  the  work  and  complete 
it  himself.  A  notice  was  immediately  sent 
to  the  surety  company  notifying  them  of  the 
default  on  the  part  of  the  contractors,  to- 
gether with  a  copy  of  the  architects'  certif- 
icate, accompanied  by  a  demand  that  It  take 
upon  itself  the  completion  of  the  work.  A 
letter  was  sent  the  owner  by  the  surety  com- 
pany acknowledging  the  receipt  of  the  no- 
tice, and  stating  that  the  matter  had  been 
taken  up  with  their  local  agent  who  had 
been  Instructed  to  give  it  attention  and  re- 
port The  owner  thereupon  called  on  the 
local  agent  named  In  the  letter,  and  was  in- 
formed that  a  Mr.  Eldredge  would  call  upon 
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him.  Mr.  Eldredge  called  as  stated,  and  an, 
arrangement  was  made  whereby  the  contrac- 
tors left  the  construction  of  the  building  in 
the  charge  of  a  Mr.  Burgess,  the  then  acting 
superintendent  for  the  contractors,  who  un- 
dertook to  superintend  the  final  construction 
of  the  building  on  behalf  of  the  contractors, 
the  owner  agreeing  to  meet  the  bills  for  such 
labor  and  materials  as  should  be  necessary 
to  complete  the  work.  The  consent  of  the 
contractors  to  this  arrangement  was  put  in 
writing;  this  being  procured  from  the  con- 
tractors by  the  agent  of  the  surety  company. 
The  building  was  completed  according  to  this 
arrangement  at  an  expense  to  the  owner  of 
$20,507.87.  In  the  final  estimate  made  by  the 
architects  It  was  found  that  $2,078.81  of  this 
sum  bad  been  paid  for  labor  and  materials 
not  contemplated  in  the  original  plans  al- 
though permitted  by  the  contract,  and  that 
certain  deductions  had  been  made  from  the 
original  plans  making  a  saving  in  the  cost  of 
the  building  of  $400,  leaving  a  net  excess  in 
the  cost  of  the  building  over  and  above  the 
contract  price  of  $5,689.58.  The  contract  call- 
ed for  the  completion  of  the  building  on 
April  20,  1900.  It  was,  In  fact,  completed  on 
July  10,  1909,  and  for  this  delay  the  owner 
claimed  the  sum  of  $700.  Demands  for  these 
sums  were  made  upon  the  surety  company, 
but  the  company  denied  liability,  and  the 
present  action  was  begun  to  recover  the 
amount  thereof.  Judgment  went  for  the  own- 
er, and  the  appeal  was  taken  therefrom  by 
the  surety  company. 

The  principal  contention  urged  for  rever- 
sal is  that  there  was  a  breach  of  the  condi- 
tion of  the  bond.  It  is  claimed  that  the  own- 
er did  not  retain  15  per  centum  of  all  pay- 
ments becoming  due  for  labor  performed  or 
materials  furnished  until  after  the  comple- 
tion of  the  work  by  the  contractors.  But, 
notwithstanding  Its  strenuous  contention  to 
the  contrary,  it  Is  clear  that  this  condition  of 
the  bond  was  waived  by  the  surety.  It  will 
be  remembered  that  the  contractors  at  the 
end  of  the  second  month  announced  their  in- 
ability to  perform  the  contract  according  to 
Its  terms,  and  their  requirement  of  financial 
assistance  If  the  building  was  to  be  complet- 
ed at  all,  that  this  condition  of  their  affairs 
was  made  known  to  the  surety  company  by 
the  owner,  and  that  the  surety  company  re- 
ferred the  matter  to  their  agents  who  took 
the  matter  up  with  the  owner  with  the  re- 
sult that  the  owner  agreed  to  so  far  modify 
the  contract  as  to  pay  the  obligations  Incur- 
red in  the  construction  of  the  building  as 
they  matured.  Since  this  was  done  with  the 
knowledge  and  co-operation  of  the  surety 
company's  representative.  It  is  enough  to 
show  an  implied  assent  thereto  on  the  part 
of  the  surety  company,  although  it  may  be 
that  there  is  no  evidence  in  the  record  of  an 
express  assent  on  the  part  of  the  surety 
company  or  its  representative  to  a  modifica- 
tion of  the  contract. 

It  is  argued,  also,  In  this  connection  that 


there  is  no  proof  in  the  record  that  the  sure- 
ty company  ever  authorized  its  representa- 
tive to  waive  any  of  the  conditions  of  the 
bond,  but,  as  to  this,  it  is  enough  to  say  that 
the  company  stated  in  writing  to  the  owner 
in  answer  to  his  notification  that  it  had  re- 
ferred the  matter  to  the  particular  ageut 
without  stating  that  any  limitations  had  been 
put  upon  his  powers.  A  general  agent's 
powers,  in  the  absence  of  express  limitations 
are  limited  only  by  the  scope  of  his  agency, 
and  here  it  was  well  within  the  scope  of  the 
agent's  powers  to  waive  the  performance  of 
the  provisions  of  the  bond  thought  to  hare 
been  breached.  It  appears  that  in  the  set- 
tlement by  which  the  owner  agreed  to  ad- 
vance the  costs  necessary  to  complete  the 
building  it  was  first  made  a  condition  there- 
of that  a  certain  payment  should  be  made  by 
the  person  left  in  charge  by  the  contractor? 
to  the  owner,  the  agreement  being  evidenced 
by  a  writing  stating  Its  terms  and  a  prouii- 
so ry  note.  The  surety  company  claims  that 
this  agreement  operated  to  relieve  It  froo. 
liability  on  the  principle  that  the  maker  of 
the  note  thereby  became  the  debtor  of  toe 
owner,  and  was  not  for  that  reason  at  all 
times  free  to  represent  his  principals.  But 
the  contention  is  not  tenable.  It  Is  not  a  gen- 
eral equitable  principle  that  a  debtor  can- 
not be  presumed  to  act  disinterestedly  be- 
tween hi 8  creditor  and  another  when  he  i-« 
placed  in  the  position  of  arbiter  between.  To 
avoid  liability  on  its  obligation  in  this  in- 
stance, therefore,  the  surety  company  would 
have  to  show  something  more  than  the  mere 
fact  It  would  at  least  have  to  show  tin: 
the  arbiter  did  not  act  disinterestedly,  and 
that  his  acts  resulted  to  its  prejudice.  There 
was  no  such  showing  here. 

At  the  trial  the  appellant  offered  to  show 
that  certain  of  the  extras  put  Into  the  build- 
ing cost  more  than  the  architects  allowed  for 
them,  and  It  is  contended  here  that  the  conn 
on  the  objection  of  the  respondent  refused  to 
admit  the  evidence.  The  record  upon  this 
question  is  somewhat  confusing,  but,  as  we 
read  it,  the  court  did  not  exclude  any  conv 
petent  evidence  offered  upon  the  question. 
He  permitted  a  witness  to  testify  that  a  cer- 
tain garbage  chute  for  which  the  architects 
allowed  an  extra  of  $40  would  cost  to  pot 
In  at  least  $140.  It  also  permitted  a  witness 
who  had  examined  the  buildings  and  plans  to 
testify  that  a  certain  statement  which  the 
witness  presented  and  which  was  admitted 
in  evidence  contained  the  result  of  bis  ex- 
amination. True,  certain  offers  of  proof 
were  rejected,  but  these  seem  to  us  to  be  too 
indefinite  on  which  to  base  a  claim  of  error. 
We  are  unable  to  find,  therefore,  that  the 
court  rejected  any  competent  proofs  offered 
by  the  appellant  The  value  of  the  extra" 
furnished  was  the  only  part  of  the  respond- 
ent's case  affecting  the  amount  of  the  recov- 
ery that  the  appellant  sought  to  controvert 
On  the  value  of  these  its  witness  who  fur- 
nished the  complete  estimate  differed  bat  lie- 
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tie  more  then  $1  from  the  estimates  put 
thereon  by  the  architects.  If  we  were  to  ac- 
cept as  true  the  estimates  of  the  witness  who 
testified  to  the  cost  of  the  garbage  chute,  the 
difference  would  be  but  $100,  but  we  think 
the  latter's  chances  for  observation  were  not 
better  than  the  architects  or  the  other  wit- 
ness called  by  the  appellant,  and  we  prefer 
to  take  their  evidence  as  to  these  values  than 
the  witness  who  differed  from  them. 

These  views  of  the  case  require  an  affirm- 
ance of  the  judgment,  and  it  will  be  so  or- 
dered. 

GOSE,  MOUNT,  and  PARKER,  JJ.,  concur. 


ETH BRIDGE  v.  GORDON  CONST.  CO.  et  al. 
(Supreme  Court  of  Washington.   Feb.  20, 1911.) 

L  Master  and  Sebvant  (§§  288,  289*>— In- 
jury to  Servant— Contributory  Negli- 
gence—Assumption  of  Risk. 

Whether  an  employe  engaged  In  the  work 
of  taking  down  a  building  in  acting  in  obedi- 
ence to  the  order  of  the  general  foreman  to  take 
down  a  purlin  after  the  removal  of  which  the 
building  collapsed,  injuring  him,  was  doing  an 
act  so  hazardous  and  dangerous  as  to  preclude 
recovery  under  the  rules  of  contributory  negli- 
gence and  assumption  of  risk,  in  view  of  a 
statement  to  him  by  another  workman  on  the 
day  before,  when  he  was  attempting  to  loosen  a 
purlin,  that  it  was  extremely  dangerous  to  do 
w.  and  that  he  was  in  effect  committing  suicide, 
is  a  question  for  the  jury. 

TEd.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  1068-1132;  Dec  Dig.  §5 
2S8,  289*] 

2.  Master  and  8ebvant  (f  107*)  —  Safe 
Place  to  Work. 

The  master's  duty  to  furnish  a  reasonably 
safe  place  to  work  applies  where  a  building  is 
being  taken  down  with  some  degree  of  care, 
with  a  view  of  preserving  its  parts  from  unnec- 
essary injury,  that  it  may  again  be  erected  with 
the  use  of  the  same  parts. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  178,  179,  199-202,  212, 
2M;  Dec.  Dig.  |  107.*] 

3.  Master  and  Servant  (|  107*)— Injury  to 
Servant— Negligence—  Defective  Plan  of 
Work. 

The  master  in  the  work  of  taking  down  a 
building  is  required  to  adopt  a  reasonably  safe 
plan,  and  to  use  ordinarily  reasonable  precau- 
tion, consistent  with  the  nature  of  the  work,  to 
mppo rt  the  remaining  portion  of  the  structure 
against  sudden  collapse;  and  the  fall  of  the 
building  during  the  course  of  the  work  because 
of  a  defective  or  unnecessarily  dangerous  plan 
renders  the  master  liable  for  injury  therefrom 
to  a  workman. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  |§  178,  179,  199-202 ;  Dec. 
Dig.  8  107.*] 

4.  Witnesses  (|  372*)— Credibility— Cboss- 
examination. 

As  touching  their  interest  in  the  case  and 
the  weight  to  be  given  their  testimony,  an  em- 
ploy* suing  his  master  for  injury  may  ask  oth- 
er employes,  injured  in  the  same  accident,  and 
testifying  for  the  master,  if  payment  had  not 
been  made  to  them  in  settlement  of  their  claims 
for  injury. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ft  1192-1199;  Dec.  Dig.  §  372.*] 


Department  2.  Appeal  from  Superior 
Court,  King  County ;  Wilson  R.  Gay,  Judge. 

Action  by  Frank  S.  Etberldge  against  the 
Gordon  Construction  Company  and  others. 
Judgment  for  plaintiff.  Defendants  appeal. 
Affirmed* 

Kerr  &  McCord,  for  appellants.  Frank  E. 
Green,  for  respondent 

MORRIS,  J.  Appeal  from  a  judgment 
awarding  respondent  damages  for  personal 
Injuries  sustained  while  in  the  employ  of 
appellants.  On  November  16,  1909,  appel- 
lants were  engaged  In  taking  down  the  Moni- 
tor &  Merrimac  building  upon  the  grounds 
of  the  A.  Y.  P.  Exposition  at  Seattle.  The 
building  was  not  being  wrecked  or  demolish- 
ed, but  was  being  taken  apart  for  the  pur- 
pose of  shipping  its  cod  structural  parts  to 
Denver,  to  be  there  again  assembled  and 
erected.  On  the  morning  of  the  injury  re- 
spondent was  directed  by  one  Perry,  the 
general  foreman,  to  assist  a  fellow  workman 
named  Evarts  in  removing  one  of  the  purlins 
which  supported  and  braced  the  trusses. 
The  purlin  was  taken  down  and  dropped  to 
the  ground,  and  Perry  then  directed  respond- 
ent to  climb  out  on  one  of  the  trusses  and 
remove  a  drift  bolt,  and  while  he  was  pre- 
paring to  do  so,  and  In  a  few  minutes  after 
removing  the  purlin,  the  columns  supporting 
the  truss  swayed  and  the  building  collapsed 
and  fell  to  the  ground,  carrying  respondent 
with  it,  and  inflicting  the  injuries  complained 
of.  Appellants  contend  that  the  removal  of 
the  purlin  was  the  direct  cause  of  the  col- 
lapse of  the  structure,  while  it  is  the  conten- 
tion of  respondent  that  the  structure  fell  be- 
cause of  Insufficient  bracing.  So  far  as  our 
review  of  the  case  is  concerned,  it  is  Imma- 
terial which  theory  be  the  true  one,  since 
there  was  evidence  sufficient  to  support  the 
verdict  upon  either  theory.  It  appears  that 
the  previous  afternoon  respondent  and  Ev- 
arts were  attempting  to  loosen  one  of  the 
purlins,  when  they  were  told  by  a  workman 
named  Crowe  that  it  was  extremely  danger- 
ous to  do  so,  and  that  they  were  in  effect 
committing  suicide,  whereupon  they  desisted. 
There  is  much  dispute  in  the  evidence  as  to 
Crowe's  place  on  the  Job,  appellants  calling 
him  a  foreman,  while  respondent's  conten- 
tion is  that  he  was  only  a  fellow  workman. 
However  that  may  be,  the  evidence  justifies 
the  finding  that  Evarts  and  respondent  were 
directed  on  the  morning  of  the  injury  to 
take  down  this  purlin,  and  that  they  removed 
it  under  orders  from  Perry,  the  general  fore- 
man, who  in  ordering  them  to  do  so  was 
following  out  the  general  plan  adopted  by 
appellants  In  the  doing  of  the  work.  Perry 
denies  that  he  gave  orders  to  remove  this 
purlin,  but  we  cannot  say  from  the  testimony 
that  the  jury  were  not  justified  In  finding, 
as  contended  by  respondent,  that  he  did ;  and, 
if  they  did  so  believe,  then  it  was  for  the 
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Jury  to  say,  admitting  the  warning  given 
by  Crowe  the  previous  day,  whether,  in  act- 
ing in  obedience  to  such  orders  by  Perry, 
Evarts  and  respondent  were  doing  an  act  so 
hazardous  and  dangerous  as  to  preclude  a 
recovery.  Withlam  v.  Tenino  Stone  Quar- 
ries, 48  Wash.  127,  92  Pac.  900.  This  dispos- 
es of  the  defense  of  contributory  negligence 
and  assumption  of  risk  as  questions  of  law, 
and  of  the  error  asserted  by  appellants  In 
falling  to  grant  judgment  notwithstanding 
verdict 

The  remaining  assignments  go  to  instruc- 
tions given,  and  the  refusal  of  the  court  to 
.give  others  offered  by  appellants.  Tne  first 
line  of  instructions  objected  to  are  those 
in  which  the  court  referred  to  the  rule  of  "a 
reasonably  safe  place,"  as  applied  to  the 
work  in  question.  In  this  connection  it  must 
be  borne  In  mind  that  appellants  were  not 
wrecking  the  structure,  but  were  taking  It 
■down  with  some  degree  of  care,  with  the 
view  of  preserving  its  timbers  and  parts  from 
unnecessary  injury,  in  order  that  it  might 
again  be  erected  with  the  use  of  the  same 
parts.  This  being  the  case,  the  doctrine  of 
"reasonably  safe  place"  we  think  applied  to 
the  situation,  and  was  correctly  announced 
by  the  court  as  the  law  of  the  case,  especial- 
ly in  view  of  the  language  of  this  court  in 
Liedke  v.  Moran  Bros.  Co.,  43  Wash.  428,  86 
Pac.  646,  117  Am.  St.  Rep.  1058,  wherein  it 
was  said:  "If  it  is  a  masters'  duty  to  fur- 
nish the  servant  a  safe  place  in  which  to 
work,  it  is  just  as  much  his  duty  to  furnish 
that  safe  place  where  the  work  to  be  per- 
formed is  the  demolition  or  tearing  down  of 
a  building  as  where  it  is  its  construction  In 
the  first  instance." 

This  also  disposes  of  the  error  based  upon 
the  court's  refusal  to  give  those  instructions 
In  which  it  was  asserted  that  the  doctrine  of 
""a  reasonably  safe  place"  bad  no  application 
to  this  case.  Another  instruction  refused 
was  to  the  effect  that  Evarts  and  Perry  were 
fellow  servants  of  respondent,  and  there 
could  be  no  recovery  for  their  negligence. 
Under  the  evidence,  the  court  would  not 
have  been  justified  in  holding  as  a  matter 
of  law  that  Perry  was  a  fellow  servant.  As 
to  Evarts,  the  jury  were,  told  that  there 
could  be  no  recovery  If  the  injury  was  caus- 
ed by  the  fault  of  a  fellow  servant.  Other 
instructions  refused  were  as  to  the  loosening 
of  the  purlin,  In  view  of  the  warning  given 
by  Crowe.  Upon  this  phase  of  the  case  the 
jury  were  told  that,  if  respondent  had  been 
Informed  by  one  known  to  him  to  have  had 
greater  experience  than  himself  that  it  was 
dangerous  and  suicidal  to  do  as  they  were 
doing,  and  notwithstanding  such  warning  pro- 
ceeded to  do  the  work  in  the  condemned  man- 
ner, and  the  building  fell  because  of  such 
method  of  doing  the  work,  respondent  would 
assume  the  risk,  and  be  guilty  of  contribu- 
tory negligence,  and  could  not  recover.  This, 


we  think,  was  as  favorable  an  instruction  aa 
appellants  were  entitled  to  upon  this  point, 
and  there  was  no  error  In  refusing  the  one 
offered  by  them.  Complaint  is  also  made  of 
two  instructions  taken  from  Liedke  v.  Moran 
Bros.  Co.,  supra.  For  the  reasons  there  giv- 
en, these  instructions  were  a  proper  state- 
ment of  the  law  and  applicable  to  the  facts 
involved.  Other  Instructions  complained  of 
told  the  Jury  that  appellants'  duty  was  to 
adopt  a  reasonably  safe  plan,  and  to  use  or- 
dinarily reasonable  precaution  consistent 
with  the  nature  of  the  work  to  support  the 
remaining  portion  of  the  structure  from 
sudden  collapse ;  and  If  they  found  the  struc- 
ture fell  because  of  a  defective  plan,  or  that 
the  one  adopted  and  carried  out  by  appellants 
was  unnecessarily  dangerous,  they  would  be 
liable.  We  see  no  fault  In  these  instructions. 
They  correctly  stated  the  law,  and  are  sup- 
ported by  Ball  r.  Megrath,  43  Wash.  107,  86 
Pac.  382. 

Another  error  complained  of  was  in  per- 
mitting Evarts  and  Crowe,  who  were  injured 
in  the  same  accident,  to  be  asked  if  they 
had  not  been  paid  money  in  settlement  of 
their  claims  of  injury.  This  was  permitted 
by  the  court  upon  the  theory  that  it  was 
relevant  as  touching  their  interest  in  the 
case  and  the  weight  to  be  given  their  testi- 
mony by  the  jury;  and  the  jury  were  ex- 
pressly cautioned  to  receive  such  testimony 
for  no  other  purpose.  As  thus  confined,  we 
see  no  error  in  its  admission. 

Finding  no  error,  the  judgment  Is  affirmed. 

DUNBAR,  C.  J.,  end  CHAD  WICK  and 
CROW,  JJ.,  concur. 


McClelland  v.  people. 

(Supreme  Court  of  Colorado.    Feb.  6,  1911.) 

1.  Perjury  (I  13«>— "Subornation  or  Pn- 
jcry"— Materiality. 

Under  Mills'  Ann.  St.  |  1270,  providing 
that  if  one  falsely  swears  in  a  matter  material 
to  the  issue,  or  snborns  anotber  person  to  swear 
falsely,  he  shall  be  guilty  of  perjury  or  suborna- 
tion thereof,  aa  the  case  may  be,  the  crime  of 
subornation  of  perjury  cannot  be  committed  un- 
less the  matter  falsely  sworn  to  is  material. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent.  Dig.  |  61% ;  Dec.  Dig.  I  13.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  672a] 

2.  Perjury  (5  13*)— "Subornation  or  Pn- 
jury"— Materiality  of  Testimony. 

Rev.  St  1908.  8  586.  defines  what  shall  be 
delinquency  in  children,  and  section  596  makes 
it  a  crime  to  encourage  or  assist  in  acts  of  de- 
linquency. Defendant  was  placed  on  trial  un- 
der an  information  for  contributing  to  the  de- 
linquency of  a  child  by  aiding  her  to  leave  the 
state  to  avoid  the  notoriety  of  a  trial  for  de- 
linquency, and  on  such  trial  procured  a  witness 
to  testify  falsely  that  it  was  not  defendant  but 
witness,  who  aided  the  child  to  escape.  Held. 
that  the  act  of  aiding  the  child  to  avoid  trial 
was  not  on  its  face  assisting  or  encouraging  tie 
child  in  an  act  of  delinquency  mentioned  in  see- 
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tion  588,  and,  the  false  testimony  not  being 
shown  to  be  material  to  the  issue,  defendant 
was  not  guilty  of  subornation  of  perjury. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  |  61%;  Dec  Dig.  f  13.*] 

Error  to  District  Court,  Fremont  County ; 
Lee  Champion,  Judge. 

R.  d.  McClelland  was  convicted  of  subor- 
nation of  perjury,  and  he  brings  error.  Re- 
versed. 

Edwin  N.  Burdlck  and  George  J.  Humbert, 
for  plaintiff  In  error.  John  T.  Barnett,  Atty. 
Gen.,  James  Grafton  Rogers,  Asst.  Atty. 
Gen.,  and  Eugene  A.  Moran,  for  the  People. 

WHITE,  J.  R.  D.  McClelland,  plaintiff  In 
error,  was  convicted  of  subornation  of  per- 
jury by  procuring  one  Charlie  Crowder  to 
commit  perjury  upon  the  trial  of  the  former 
In  the  county  court  of  Fremont  county  upon 
an  information  charging  him  with  the  of- 
fense of  contributing  to,  and  encouraging, 
Juvenile  delinquency.  After  a  motion  for  a 
new  trial  was  interposed  and  overruled,  the 
court  pronounced  judgment,  sentencing  the 
defendant  to  serve  a  term  In  the  state  peni- 
tentiary, and  he  prosecutes  this  suit  to  re- 
verse that  judgment. 

The  alleged  crime  was  based  upon,  and 
grew  out  of,  the  following  facts:  February 
15,  1909,  a  girl,  aged  15  years,  named  Nellie 
Hart,  was  charged,  In  the  county  court  of 
Fremont  county,  with  being  a  delinquent  and 
incorrigible  child  under  the  statute.  She  was 
thereupon  taken,  In  company  with  her  moth- 
er, before  the  judge  of  said  court,  who  con- 
tinued the  cause  until  February  20th,  and 
ordered  the  girl  to  appear  on  that  date  for 
trial.  The  girl  and  her  mother  had  shortly 
before  moved  into,  and  were  then  residing 
in,  a  rooming  house  in  Canon  City,  owned 
by  defendant.  February  18th  they  called  up- 
on defendant  and  consulted  him  relative  to 
Nellle"s  approaching  trial,  the  mother  ex- 
pressing herself  averse  to  the  notoriety  such 
trial  would  necessarily  occasion.  The  de- 
fendant thereupon  suggested  that  Nellie  be 
sent  out  of  the  Jurisdiction  of  the  court  as 
the  easiest  way  of  avoiding  the  publicity 
of  the  trial,  and  the  consequent  notoriety  at- 
tending the  same.  The  plan  suggested  was 
agreed  upon,  and  defendant,  with  an  effort 
to  conceal  his  actions,  took  Nellie,  accom- 
panied by  her  mother,  to  the  depot,  procured 
a  ticket  to  Emporia,  Kan.,  signing  the  name 
of  "Nellie  Marsh"  as  the  purchaser  thereof, 
checked  Nellie  Hart's  trunk  to  that  point, 
placed  her  aboard  the  night  train,  and  sup- 
plied her  with  the  ticket  upon  which  she 
traveled  to  Emporia,  where  she  took  up  her 
abode  with  some  relatives  of  defendant 
Nellie  Hart  falling  to  appear  in  the  county 
court  upon  February  20th,  the  date  set  for 
her  trial,  an  Investigation  was  made,  and 
McClelland's  connection  with  her  disappear- 


ance was  disclosed,  and  be  was  thereupon 
formally  charged  in  the  county  court  with 
contributing  to  her  delinquency.  Upon  that 
charge  McClelland  was  tried,  and  called 
Crowder  as  a  witness  In  his  defense,  who 
testified,  in  substance,  that  the  former  had 
no  part  in  the  departure  of  Nellie  Hart,  and 
was  not  present  at  the  time,  and  had  nothing 
whatever  to  do  therewith ;  that  he,  Crowd- 
er, and  not  McClelland,  had  done  the  several 
things,  assisting  her  to  leave  Canon  City  and 
go  to  Emporia,  which  It  was  charged  in  the 
information  McClelland  in  person  had  done. 
This  is  the  alleged  perjured  testimony,  and 
defendant  is  said  to  have  suborned  Crowder 
to  give  it 

To  constitute  the  crime  of  subornation  of 
perjury,  one  party  must  procure  another  to 
commit  perjury,  and  the  party  thus  procured 
must  actually  commit  the  crime  of  perjury, 
and,  to  support  a  conviction  therefor,  it  is 
essential  to  allege  and  prove  that  perjury 
has,  in  fact  been  committed  by  the  party  so 
procured.  2  Wharton's  Crlm.  Law,  8  1329: 
Smith  v.  State,  125  Ind.  440,  443,  25  N.  E. 
598.  It  cannot  be  committed  unless  the  per- 
son taking  the  oath  willfully  and  corruptly 
swears  to  what  is  false  in  a  matter  material 
to  the  issue  or  point  in  question.  Section 
1270,  Mills'  Ann.  St.;  2  Wharton's  Crim. 
Law,  i  1330. 

It  is  equally  essential  upon  the  trial  to 
prove  the  facts  showing  the  materiality  of 
the  false  statements  or  testimony.  The  proof 
should  show  how  and  wherein  the  matter 
upon  which  the  perjury  is  assigned  was  ma- 
terial to  the  Issue  or  point  in  question.  The 
rule  is  aptly  stated  in  Commonwealth  v.  Pol- 
lard, 12  Mete.  (Mass.)  225,  229,  where  it  is 
said:  "The  oath  must  not  only  be  willfully 
false,  but  it  must  be  material  to  the  issue; 
for  if  it  be  of  no  importance  and  immaterial, 
though  false,  It  is  not  perjury,  because  it 
does  not  affect  the  issue;  and  it  lies  on  the 
prosecution  to  prove  that  it  is  thus  materi- 
al." And  in  3  Greenleaf  on  Evidence,  |  197, 
as  follows:  "Where  the  perjury  is  assigned 
in  the  evidence  given  in  the  cause,  it  will  be 
necessary,  not  only  to  produce  the  record, 
but  to  give  evidence  of  so  much  of  the  state 
of  the  cause,  and  its  precise  posture  at  the 
time  of  the  prisoner's  testifying,  as  will  show 
the  materiality  of  his  testimony."  The  evi- 
dence constituting  the  alleged  perjury  must 
have  been  material  to  the  matter  then  being 
Investigated,  or  the  point  In  question  before 
the  court,  and  it  devolves  upon  the  people, 
upon  trial,  to  show  its  materiality.  While 
the  test  of  materiality  does  not  require  the 
false  testimony  to  be  directly  pertinent  to 
the  main  issue  or  point  in  question,  it  does 
require  that  It  have  a  legitimate  tendency 
to  prove  or  disprove  some  material  fact  in 
the  chain  of  evidence;  that  Is,  that  It  be 
directly  or  circumstantially  material.  It  is 
equally  true  that  Its  materiality  must  be  es- 
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tablished  by  evidence,  either  direct  or  cir- 
cumstantial, and  cannot  be  left  to  presump- 
tion. Nelson  v.  State,  32  Ark.  102 ;  State  v. 
Alkens,  32  Iowa,  403 ;  Mackln  v.  People,  115 
111.  312,  327,  3  N.  E.  222.  The- rule  stated 
In  Dilcher  v.  State,  30  Ohio  St.  130,  133, 
and  adopted  by  this  court  in  Thompson  v. 
People,  26  Colo.  406,  502,  50  Pac.  51,  63,  Is 
as  follows:  "A  witness  may  be  guilty  of  per- 
jury, not  only  by  swearing  corruptly  and 
falsely  to  the  fact  which  is  Immediately  in 
Issue,  but  also  to  any  material  circumstance 
which  legitimately  tends  to  prove  or  dis- 
prove such  fact,  or  to  any  circumstance 
which  has  the  effect  to  strengthen  and  cor- 
roborate the  testimony  upon  the  main  fact." 
These  rules  of  law  are  applicable  to  the  case 
at  bar,  and,  applying  them  to  the  facts,  it  is 
clearly  evident  the  verdict  and  Judgment 
herein  cannot  be  upheld.  The  falsity  of 
Crowder's  testimony  and  his  knowledge 
thereof  may  be  conceded,  yet  there  is  an  en- 
tire absence  of  evidence  showing,  or  tending 
to  show,  the  materiality  of  the  alleged  false 
matter  testified  to  by  him  upon  the  issue  or 
point  in  question,  in  the  case  in  the  county 
court  wherein  such  testimony  was  given. 
The  Issue  in  that  case  was  as  to  the  de- 
linquency of  Nellie  Hart,  and  McClelland's 
acts  in  connection  therewith.  The  words  a 
"delinquent  child"  are  defined  in  section  586, 
Rev.  St.  1008,  and,  in  order  to  be  guilty  of 
contributing  to  juvenile  delinquency,  one 
must  encourage,  aid,  or  assist  a  child  coming 
within  the  terms  of  the  statute  to  commit 
one  or  more  of  the  various  acts  therein  men- 
tioned. Section  508,  Rev.  St.  The  informa- 
tion for  contributing  to  Juvenile  delinquency 
could  not,  whatever  its  allegations,  be  broad- 
er than  the  statute  upon  which  It  was  based. 
While  it  is  true  that  information  after  al- 
leging the  specific  offense  of  contributing  to 
juvenile  delinquency  also  alleges  that  de- 
fendant caused  Nellie  Hart  to  violate  the  or- 
ders and  directions  of  the  Juvenile  court  by 
failing  to  appear  in  said  court  on  the  20th 
day  of  February,  1000,  yet  her  failure  in 
that  respect  and  defendant's  actions  relative 
thereto  do  not  necessarily  enter  into  or  con- 
stitute any  of  the  elements  of  the  offense, 
and  the  evidence  In  the  case  at  bar  wholly 
fails  to  show  their  relevancy.  Neither  the 
information  in  the  county  court,  except  in- 
fer en  tin  Uy,  nor  the  one  at  bar  alleges,  nor 
does  the  proof  here  show,  that  the  departure 
of  Nellie  Hart  from  Canon  City,  her  failure 
to  appear  and  be  in  court,  or  her  visit  in 
Emporia  in  any  wise  caused  her  to  be  or 
become  an  incorrigible  or  delinquent  child 
within  the  meaning  of  the  law.  Neither  does 
the  record  show  that  the  alleged  perjured 
testimony  tended  to  prove  or  disprove  the 
fact  which  was  at  issue  in  the  county  court, 
nor  does  it  appear  that  it  had  the  effect  to 
strengthen  or  corroborate  the  testimony  up- 
on the  main  fact  there  at  issue.   In  the  case 


of  Thompson  v.  People,  supra,  the  perjured 
testimony  assigned  in  the  information  was 
that  Thompson  upon  the  trial  of  one  Cremar. 
upon  the  charge  of  having  murdered  one 
Myers,  testified  that  he  saw  Myers  hand 
some  one  a  pistol  at  or  immediately  prior  to 
the  time  of  the  vital  encounter.  The  prose- 
cution was  confronted  with  precisely  the  sit- 
uation that  confronted  the  prosecution  in  the 
case  at  bar.  It  was  Impossible  in  that  case, 
as  it  Is  in  this,  to  determine  from  the  infor- 
mation alone  whether  the  false  testimony 
was  material  to  any  issue  in  the  trial,  but 
there  the  prosecution  met  the  situation  by  in- 
troducing so  much  of  the  testimony  taken  In 
the  murder  trial,  where  the  perjury  was  al- 
leged to  have  been  committed,  as  to  show  the 
materiality  of  the  false  testimony.  The  peo- 
ple in  that  case  Introduced  evidence  which 
had  been  given  in  the  murder  trial,  that 
Cremar,  as  an  officer,  did  the  shooting  In  at- 
tempting to  take  Myers,  who  was  resisting 
arrest;  that  Myers  struck  Cremar  several 
times,  and  finally  got  him  by  one  hand  and 
reached  back  as  if  to  pull  a  pistol ;  that  one 
Ryan  had  sworn  that  immediately  before  the 
shooting  by  Cremar  he  saw  Myers  pull  from 
his  hip  pocket  a  revolver  and  hold  it  up: 
that  Thompson  had  testified  that  he  saw 
Myers  and  Cremar  when  they  came  out  of 
the  building,  and  saw  Myers  hand  a  pistol 
to  some  one  and  say,  "Here,  take  this."  The 
materiality  of  such  testimony  to  the  point 
In  issue  In  the  murder  case  is  readily  ap- 
parent. The  fact  of  the  deceased  having  or 
not  having  a  revolver  at  the  time  of  the 
encounter  was  a  material  fact  upon  the  is- 
sue of  self-defense,  and  hence  evidence  tend- 
ing to  prove  or  disprove  that  fact  was  es- 
sentially material. 

It  is  true  the  acts  covered  by  Crowd- 
er's testimony  might  have  had  a  legitimate 
tendency  to  prove  or  disprove  a  material 
fact  in  the  contributing  to  Juvenile  delin- 
quency case,  but.  In  order  to  show  in  the  case 
at  bar  that  it  was  material  In  that  case,  it 
was  essential  in  this  to  produce  the  record 
of  that  case,  and  so  much  of  the  evidence 
given  therein  as  to  show  clearly  the  mate- 
riality of  the  false  testimony.  This  was  not 
done  in  the  case  at  bar.  From  the  record 
here  the  only  thing  we  know  of  that  case  is 
that  an  information  charging  juvenile  de- 
linquency was  filed,  and  that  Crowder  in  the 
trial  of  the  case  upon  that  information  gave 
the  alleged  false  testimony.  This  was  wholly 
insufficient.  The  existence  of  a  fact  cannot 
be  established  by  simply  showing  that  it 
may  or  may  not  have  existed;  nor  can  It 
be  said  the  materiality  of  the  alleged  false 
testimony  was  established,  when  It  appears 
that  under  some  circumstances  such  testi- 
mony may  have  been  material,  and  under 
other  circumstances  it  could  not  have  been 
People  v.  Ah  Sing,  05  Cal.  657,  30  Pac.  797: 
Young  v.  People,  134  111.  37,  24  N.  E.  1070: 
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Bledsoe  v.  State,  64  Ark.  474,  42  S.  W.  899 ; 
Nelson  v.  State,  supra;  State  v.  Aikens,  su- 
pra. 

Suppose  In  the  information  upon  which  the 
defendant  was  tried  in  the  county  court  the 
specific  offense  of  contributing  to  Juvenile 
delinquency  was  changed,  and  it  was  also 
alleged  therein  that  defendant  caused  Nellie 
Hart  to  refuse  to  sign  a  note,  or  caused  her 
to  do  some  act  not  criminal  in  itself,  and 
a  witness  called  testifies  falsely  concerning 
the  acts  of  defendant  relative  thereto;  how 
can  it  be  said  that  such  false  testimony  was 
material  to  the  matter  at  issue  or  point  in 
question?  The  evidence  herein  on  behalf  of 
the  people  not  only  fails  to  show  the  mate- 
riality of  the  alleged  false  testimony,  but 
clearly  discloses  its  immateriality.  More- 
over, it  shows  that  the  sole  purpose  of  Nellie 
Hart  in  leaving  Canon  City  and  going  to  Em- 
poria was  to  avoid  the  notoriety  of  a  trial. 
Furthermore,  such  departure  and  visit  was 
with  the  full  consent  and  approval  of  her 
mother,  the  natural  guardian  of  the  child, 
and  Into  whose  custody  and  control  the  court 
had  permitted  her  to  remain.    The  theory 
of  the  prosecution  'was  that  Inducing  Nellie 
Hart  to  disobey  the  order  of  the  court  and 
leave  its  Jurisdiction  was  an  act  of  Juvenile 
delinquency,  but  that  theory  can  in  no  wise 
affect  the  matter.    The  Legislature  alone 
has  the  power  to  define  criminal  offenses, 
and  designate  the  acts  constituting  them.  It 
has  not  made  the  character  of  disobedience 
here  under  consideration  a  crime,  or  an  ele- 
ment of  the  offense  of  Juvenile  delinquency, 
and  to  show  its  materiality  in  the  proof  of 
the  charge  evidence  was  necessary.  While 
it  was  not  essential  that  defendant  should 
have  actually  contributed  to  Juvenile  delin- 
quency to  make  false  testimony  corruptly 
given  upon  his  trial  therefor  perjured,  it 
was  essential  that  he  be  charged  with  the  of- 
fense, and  the  particular  testimony  claimed 
to  have  been  perjured  have  some  tendency, 
either  directly  or  indirectly,  to  support  the 
charge.    Inducing  the  girl  to  violate  the  or- 
der of  the  court  was  a  serious  interference 
with  the  administration  of  Justice,  and  the 
person  or  persons  responsible  therefor  should 
have  been  punished  as  provided  by  law ;  but 
the  law  does  not  permit  the  conviction  of  a 
person  of  one  crime  by  showing  that  such 
person  is  guilty  of  another  and  different 
crime,  or  is  accessory  to  a  contempt  of  court. 
It  may  be  the  law  should  make  whatever  is 
sworn  falsely  and  deliberately  in  open  court 
the  subject  of  perjury,  or,  at  least,  as  is 
done  in  many  jurisdictions,  affix  a  penalty 
for  Intentional  false  swearing,  without  re- 
gard to  the  materiality  of  the  testimony,  yet 
it  has  not  done  so  In  this  state;  and  we, 
not  being  empowered  to  legislate,  must  ap- 
ply the  law  as  we  find  it.  The  facts  were  un- 
disputed and  the  court  as  requested  should 


have  instructed  the  Jury  to  acquit  the  de- 
fendant. The  Judgment  is  therefore  re- 
versed. 

Judgment  reversed. 

CAMPBELL,  C.  J.,  and  MUSSER,  J.f  con- 
cur. 


PEOPLE  ex  rel.  ARFMAN  v.  NEWELL. 

(Supreme  Court  of  Colorado.   July  5, 1910.  Re- 
hearing Denied  Feb.  6,  1911.) 

1.  Intoxicating  Liquors  (f  31*)— Local  Op- 
tion—Statute— Construction. 

Under  Rev.  St  1908,  §  4102,  providing  that 
after  a  vote  on  the  question  of  local  optioa 
there  can  be  no  resubmission  of  that  question  to 
the  voters  of  a  given  district  for  a  period  of 
£S  months,  the  disposal  of  it  by  the  voters  of 
a  lesser  political  subdivision  contained  in  a 
greater  one  is  no  bar  to  an  election  on  the  same 
question  by  the  greater  one. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  8  31.*] 

2  Intoxicating  Liquors  (|  32*)— Local  Op- 
tion—Petition— Statute. 

The  requirement  of  Rev.  St.  1908,  f  4098, 
that  petitions  for  local  option  elections  to  con- 
tain the  residence  address  of  the  signing  voters, 
is  jurisdictional. 

[Ed.  Note.-For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  H  38,  39;  Dec.  Dig.  |  32.»] 

3.  Intoxicating  Liquors  (8  32*)— Local  Op- 
tion —  Petition— Residence—  Sufficiency 
—Construction. 

In  determining  the  sufficiency  of  a  petition 
for  a  local  option  election  as  to  the  require- 
ment of  Rev.  St.  1908,  f  4096,  that  the  residence 
address  of  each  signer  shall  be  written  opposite 
his  name,  the  whole  petition  and  the  purpose  of 
the  requirement  which  is  to  prevent  fraud, 
should  be  considered. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
iquors,  Cent  Dig.  §§  38,  39;  Dec  Dig.  |  32.*] 

4.  Intoxicating  Liquors  (|  32*)— Local  Op- 
tion —  Petition— "Residence  Address"  — 
"Post  Office  Address." 

There  is  a  distinction  between  residence  ad- 
dress as  used  In  the  local  option  law  (Rev.  St 
1908,  g  4098),  providing  that  the  petition  for  a 
local  option  election  shall  contain  the  residence 
address  of  each  signer  and  post  office  address,  a 
post  office  address  being  the  place  one  receives 
his  mall,  while  a  residence  address  is  where  one 
resides,  and  hence  a  petition  cannot  be  held  de- 
fective for  lack  of  post  office  addresses. 

[Ed.  Note— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  88  38,  39;  Dec.  Dig.  §  32.*] 

5.  Intoxicating  Liquors  (8  32*)— Local  Op- 
tion— Petition— Siq  natures. 

Where  a  petition  for  a  local  option  election 
stated  that  the  precinct  for  which  the  election 
was  sought  was  in  a  specified  county  in  the 
state,  and  that  each  signer  resided  in  that  pre- 
cinct, and  contained  words  and  figures  purport- 
ing to  be  the  residence  addresses  of  the  sign- 
ers, and  the  petition  was  verified  as  required  by 
Rev.  St.  1908;  8  4098,  in  the  absence  of  evidence 
to  the  contrary,  such  words  and  figures  will  be 
presumed  to  be  the  correct  addresses  of  the 
signers,  though  except  in  the  body  of  the  peti- 
tion there  nowhere  appeared  either  the  number 
of  the  precinct,  the  city,  town,  post  office,  coun- 
ty, or  state. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  88  38,  39;  Dec.  Dig.  f  32.*} 
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6.  Intoxicating  Liquors  (f  32*)— Local  Op- 
tion—Petition—Statute. 

Under  the  direct  provisions  of  Rev.  St. 
1908,  §  4096,  a  verified  petition  for  a  local  op- 
tion election  is  prima  facie  evidence  that  the 
signatures  and  statements  of  residence  are  true, 
and  is  conclusive  in  the  absence  of  evidence  to 
the  contrary. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §|  38,  39 ;  Dec.  Dig.  §  32.*} 

7.  Intoxicating  Liquors  ($  32*)— Local  Op- 
tion —  Petition  —  "Writing"  —  "Ditto 
Marks"— "English  Language." 

Under  Rev.  St  1908,  {  4096,  requiring  that 
the  date  of  signing  the  petition  for  a  local  op- 
tion election  and  the  residence  address  of  the 
signer  shall  be  written  opposite  his  name,  the 
use  of  ditto  marks  is  permissible,  for  writing 
consists  of  any  symbols  generally  used  to  trans- 
mit ideas,  and  as  no  particular  style  is  required, 
ditto  marks,  which  are  to  be  read  as  a  repeti- 
tion of  the  line  above,  and  are  as  much  a  part 
of  the  English  language  as  punctuation  marks, 
2141)  ^  U86d— *citing     Words  *nd  Phrases,  p. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  U  38,  89;  Dec.  Dig.  §  32.*] 

Gabbert,  J.,  dissenting. 

En  Banc.  Error  to  District  Court,  Bould- 
er County;  Harry  P.  Gamble,  Judge. 

Certiorari  by  the  People,  on  the  relation  of 
John  Arfman,  against  Olney  Newell,  sub- 
stituted for  U.  G.  Kerr,  as  clerk  of  the  coun- 
ty of  Boulder.  From  a  judgment  for  defend- 
ant, relator  brings  error.  Affirmed. 

Ernest  Morris,  for  plaintiff  in  error.  Hal- 
sted  L.  Ritter  and  Hamlet  J.  Barry,  for  de- 
fendant in  error. 

WHITE,  J.  Defendant  in  error  is  the  coun- 
ty clerk  and  recorder  of  Boulder  county. 
September  29,  1908,  there  was  filed  in  his 
office  a  petition  to  have  submitted  to  the 
qualified  voters  of  precinct  24  in  that  coun- 
ty, at  the  November  election  next  ensuing, 
the  question  whether  the  precinct  should  be- 
come "anti-saloon  territory"  under  the  "Local 
Option  Act"  of  1907.  Laws  1907,  c.  198.  The 
county  clerk  approved,  and  accepted,  the 
petition,  and  was  about  to  place  the  proposi- 
tion upon  the  ballot  when  John  Arfman,  as 
relator,  made  application  to  the  district  court 
for  a  writ  of  certiorari,  directed  to  the  coun- 
ty clerk,  to  review  his  action  in  approving, 
and  to  prohibit  him  from  accepting,  and  act- 
ing upon,  the  petition.  The  reasons  alleged 
in  the  complaint  why  the  county  clerk  should 
be  prohibited  from  receiving  the  petition  and 
acting  thereon  were:  (1)  That  a  portion  of 
the  territory  embraced  in  precinct  24,  to  wit 
the  town  of  North  Longmont  a  municipal 
corporation,  had  at  a  town  election  held 
therein  in  April,  1908,  voted  not  to  become 
an ti -saloon  territory,  and  23  months  had  not 
elapsed  since  such  vote;  (2)  that  in  the  peti- 
tion "no  residence  addresses  are  written  op- 
posite any  of  the  names  contained  therein, 
and  that  none  of  the  names  purported  to  be 
signed  to  said  petition  are  valid,  and  none 
thereof  should  be  counted   *   *   •   in  con- 


sidering said  petition";  (3)  that  the  petition 
"fails  to  state  a  number  of  dates  when  some 
of  the  purported  signers  signed"  the  same. 
The  writ  was  granted,  and  a  return  thereto 
made.  Upon  consideration  the  court  dismiss- 
ed the  application*  and  entered  final  Judg- 
ment against  plaintiff.  The  relator  prose, 
cutes  this  writ  of  error  to  have  the  action 
of  the  trial  court  reversed. 

1.  Section  4102,  Rev.  St  1908,  provides,  in 
substance,  that  when  the  electors  of  any  polit- 
ical subdivision  of  the  state  determine  by 
popular  vote  whether  a  given  political  sub- 
division shall  become  anti-saloon  territory,  or 
having,  by  such  vote,  reversed  its  decision 
creating  anti-saloon  territory,  the  vote  there- 
on "shall  be  a  bar  to  the  submission  to  the 
voters  thereof  of  either  of  such  propositions 
as  applied  to  that  identical  political  subdivi- 
sion or  district  only,  Until  after  the  lapse  of 
twenty -three  months."   By  virtue  of  this  pro- 
vision it  Is  contended  that  the  election  in 
April,  1908,  precluded  the  voters  of  the  town 
of  North  Longmont  from  voting  upon  the 
proposition  at  the  November  election  follow- 
ing, notwithstanding  precinct  24  Is  one  polit- 
ical subdivision  and  the  town  of  North 
Longmont  quite  another,  although  included 
in  the  former.    The  question  Is  not  debat- 
able.   The  principle  has  been  determined 
contrary  to  the  contention  of  plaintiff  in  er- 
ror.   In  Schwartz  v.  People,  46  Colo.  239, 
281,  104  Pac  92,  we  expressly  held  that 
though  a  precinct  In  a  given  ward  may  re- 
fuse to  become  anti-saloon  territory,  the  ward 
of  which  the  precinct  is  a  part  may  never- 
theless'  immediately  thereafter,  without  ref- 
erence'to  the  23  months'  limitation,  vote  up- 
on the  question  of  becoming  anti-saloon  ter- 
ritory, and,  if  the  vote  be  In  the  affirmative, 
the  "ward  thereupon  becomes  anti-saloon  ter- 
ritory throughout  Its  entire  extent,  covering 
the  Included  precinct  because  it  Is  expressly 
provided  that,  when  any  subdivision  votes  to 
become   anti-saloon   territory,   it  becomes 
wholly  so."    We  now  hold  that  notwith- 
standing the  town  of  North  Longmont  refus- 
ed in  April,  1908,  to  become  anti-saloon  ter- 
ritory, precinct  24,  of  which  the  municipality 
is  a  part,  had  the  legal  right  if  properly 
initiated,  to  vote  at  the  election  in  Novem- 
ber following  upon  the  question  of  becoming 
anti-saloon  territory.  Under  the  facts  of  this 
case,  the  23  months'  limitation  has  no  ap- 
plication.  The  voters  of  a  distinct  political 
district  though  it  contains  all,  or  a  part  of 
a  lesser  political  subdivision,  or  is  a  part  of 
a  greater  one,  are  in  no  sense  the  voters  of 
identical  political  subdivisions. 

2.  Section  4096,  Rev.  8t  1908,  declares 
that  a  petition  for  submission  of  the  proposi- 
tion to  create  anti-saloon  territory  "shall  be 
substantially  In"  a  certain  given  form.  In 
the  prescribed  form  following  the  body  there- 
of appears  the  headings:  "Name  of  Signer 
  Street  Number   Date  of  Sign- 
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lng  .**  In  the  petition  before  us,  un- 
der the  heading,  "Street  Number,"  and  op- 
posite the  first  name  on  the  petition,  appears 
a  number  followed  by  a  name,  to  wit:  "683 
Pratt"  In  the  same  column,  and  opposite 
other  names,  appear  ditto  marks,  also  other 
numbers,  and  names,  beneath  which,  and  op- 
posite signature  names,  appear  ditto  marks. 
In  this  column  and  opposite  other  signature 
names  also  appear  in  some  Instances  the  ab- 
breviation "Sec."  or  the  word  "Section"  with 
a  number  written  thereafter.  Section  4006, 
supra,  requires,  among  other  things,  that  the 
petition  be  signed  by  qualified  electors  In 
their  own  proper  persons  only,  and  opposite 
the  signatures  of  each  one  his  residence  ad- 
dress shall  be  written,  and  the  date  of  sign- 
ing the  same,  and  that  no  signatures  shall 
be  valid  or  be  counted  In  considering  such 
petition,  unless  these  requirements  are  com- 
plied with.  The  section  further  requires 
that  in  cities  having  a  population  of  over 
10,000  the  street  and  number  of  such  resi- 
dence shall  be  written,  and  It  is  said  that,  as 
no  city  is  involved  having  over  10,000  Inhab- 
itants, the  street  and  number,  if  it  be  assum- 
ed that  the  figures  and  words  appearing  In 
the  petition  In  question  are  such,  are  entirely 
unessential,  are  mere  surplusage,  and  should 
not  have  been  written  opposite  the  respective 
names.  It  is  therefore  contended  that,  since 
no  name  of  any  city,  town,  village,  post  office, 
or  of  any  county  or  state  is  written  opposite 
any  signature  upon  the  petition,  the  same 
contains  no  residence  addresses,  and  is  there- 
fore fatally  defective  and  void.  If  we  elimi- 
nate the  figures  and  words  appearing  under 
the  heading  "Street  Number,"  or  exclude  the 
ditto  marks  under  the  heading  as  not  con- 
stituting a  residence  address  within  the 
meaning  of  the  section,  the  petition  Is  wholly 
insufficient,  and  the  county  clerk  was  without 
authority  to  order  an  election,  and  none 
could  be  legally  held.  23  Cyc.  05.  In  consid- 
ering this  matter  it  is  essential  to  keep  in 
mind  the  purpose  of  the  law  in  requiring  the 
residence  address  to  be  written  opposite  each 
name,  and  likewise  the  fact  that  the  petition 
must  be  considered  as  a  whole,  and  that  the 
form  thereof  is  prescribed  by  the  section. 
The  purpose  of  the  law  In  requiring  the  resi- 
dence address  to  be  written  opposite  each 
name  is  to  enable  one  desiring  to  question 
the  sufficiency  of  the  petition  to  readily  as- 
certain whether  the  signer  actually '  lives  at 
the  address  given,  and  thus  ts  prevent  fraud. 
A  material  distinction  may  exist  between 
one's  post  office  address  and  his  residence  ad- 
dress. The  former  Is  where  he  receives  his 
mail;  the  latter  where  he  resides.  The  resi- 
dence address  may  be,  "The  Elms,"  "Wol- 
hurst,"  "Sagamore  Hill,"  "533  Pratt,"  or  any 
term  one  may  select  and  use  for  that  pur- 
pose. The  petition  under  consideration 
shows  prima  fade  that  certain  qualified  elec- 
tors signed  their  names,  and  wrote  after 
their  names  in  a  certain  column  designated 
"Street  Number"  certain  figures  and  words, 


or  a  word  or  words  followed  by  figures.  No- 
where upon  the  prescribed  form  of  the  peti- 
tion, except  In  the  body  thereof,  does  It  ap- 
pear necessary  to  write  either  the  name  of 
the  precinct,  the  city,  town,  post  office,  coun- 
ty, or  state.  It  is  true  that  in  the  addresses 
written  In  the  petition  street  and  numbers 
are  required  only  in  cities  having  a  popula- 
tion of  over  10,000,  yet  the  law  does  not,  in 
any  case,  prohibit  their  use,  and  the  prescrib- 
ed form  of  the  petition  seems  to  authorize 
their  use  in  all  cases.  Under  these  circum- 
stances, we  cannot  assume  that  their  use  In 
the  petition  in  question  is  surplusage.  We 
cannot  take  Judicial' notice  of  what  consti- 
tutes a  correct  residence  address.  Under  the 
circumstances  of  this  case  we  must  take  the 
petition,  examine  it,  and  determine  therefrom 
under  the  law  whether  it  is  sufficient.  The 
law  requires  that  at  the  bottom  of  the  peti- 
tion shall  be  appended  an  affidavit,  signed  and 
sworn  to  by  a  qualified  elector  of  the  subdivi- 
sion In  which  the  signer  thereof  resides,  stat- 
ing that  the  signatures  on  the  petition  are 
genuine;  that  to  the  best  knowledge  and  be- 
lief of  the  affiant  the  persons  bo  signing  were 
at  the  time  of  signing  the  petition  qualified 
electors  of  the  political  subdivision  in  which 
the  vote  Is  to  be  taken;  that  their  respec- 
tive residences  are  correctly  stated  in  the 
petition;  and  that  each  signer  signed  the 
same  on  the  date  set  opposite  his  name.  The 
act  also  declares  that  any  person  willfully 
and  corruptly  swearing  falsely  to  such  state- 
ment shall  be  guilty  of  perjury. 

Bearing  in  mind  these  provisions  of  the 
law,  and  directing  our  attention  to  the  peti- 
tion, it  appears  therefrom  that  it  is  In  exact 
form  prescribed  by  law;  that  there  are  a 
sufficient  number  of  names  thereon;  that 
there  is  opposite  the  name  of  each  signer,  in 
the  column  prescribed  for  that  purpose,  what 
purports  to  be  a  residence  address,  or,  at 
least,  ditto  marks  under  such  address.  The 
body  of  the  petition  clearly  shows  that  pre* 
dnct  24  Is  situated  In  the  county  of  Boulder, 
and  state  of  Colorado ;  that  each  of  the  per- 
sons signing  the  petition  reside  in  that  par- 
ticular precinct.  Upon  this  petition  the  sign- 
er has  written  certain  words  as  his  residence 
address,  under  the  heading  prescribed,  and 
thereby  says  such  Is  his  residence  address. 
The  affidavit,  made  subject  to  the  penalty  of 
perjury,  says  that  the  address  so  written 
is  such  signer's  correct  residence  address. 
The  petition  was  the  only  evidence  upon  this 
question,  and  we  must  presume  that  the  fig- 
ures and  words  opposite  the  respective  names 
are  the  correct  residence  addresses  of  the 
signers  of  the  petition.  But  for  another, 
stronger,  and  more  conclusive  reason  we  must 
hold  this  petition  invulnerable  to  the  objec- 
tion urged.  Section  4006,  supra,  expressly 
declares  that  "such  petition,  so  verified,  shall 
be  prima  facie  evidence  that  the  signatures, 
statement  of  residence  and  dates  upon  such 
petition  are  genuine  and  true,  and  that  the 
persons  signing  same  are  qualified  electors  of 
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the  political  subdivision  named."  There  was 
no  evidence  whatever  to  overcome  the  prima 
fscie  case  made  by  the  petition  under  the 
law,  and  the  only  question  left  for  determi- 
nation is  the  effect  of  the  ditto  marks  used,  in 
some  instances,  In  writing  the  residence  ad- 
dress, and,  likewise,  in  the  dates  of  signing 
the  petition.  We  will  consider  this  question 
under  subdivision  3. 

3.  It  Is  contended  that,  as  the  law  express- 
ly requires  that  the  date  of  signing  the  peti- 
tion, as  well  as  the  residence  address,  shall 
be  written  opposite  each  signature,  the  use 
of  ditto  marks  was  not  a  compliance  there- 
with. "Writing,"  Webster  says,  is  "the  act 
or  art  of  forming  letters  and  characters  on 
paper,  wood,  stone  or  other  material,  for 
the  purpose  of  recording  the  ideas  which 
characters  and  words  express,  or  of  commun- 
icating them  to  others  by  visible  signs;  any- 
thing written  or  printed ;  anything  expressed 
In  characters  or  letters."  Therefore  any 
symbols  or  characters  in  general  use  in  com- 
municating the  ideas  which  characters  and 
words  express,  and  generally  recognized  for 
that  purpose,  are  sufficient  and  constitute 
writing  within  the  meaning  of  the  word.  In 
Hughes  v.  Powers,  99  Tenn.  480,  42  S.  W.  1, 
cited  by  plaintiff  in  error,  the  use  of  ditto 
marks  upon  public  records,  while  not  com- 
mended, is  recognized,  and  it  is  there  declar- 
ed that  such  marks  are  to  be  read  as  a  repe- 
tition of  what  appears  on  the  line  above 
them.  Such  marks  are  as  much  a  part  of 
the  English  language  as  are  punctuation 
marks.  They  are  often  given  an  important, 
and  sometimes  a  controlling,  part  in  the  con- 
struction of  general  writings,  and  in  the  inter- 
pretation of  legal  documents,  statutes,  and 
constitutions,  and,  being  regarded  as  a  part 
of  the  language,  the  court  will,  of  course, 
take  judicial  notice  of  their  meaning.  3 
Words  and  Phrases,  p.  2141.  The  only  other 
case  cited  by  plaintiff  In  error  upon  this  fea- 
ture of  the  case  Is  Haack  v.  Thelse,  51  Misc. 
Rep.  3,  99  N.  Y.  Supp.  905,  in  which  the  resi- 
dence of  a  creditor  in  a  bankruptcy  schedule 
was  indicated  by  ditto  marks  intended  as  a 
duplication  of  the  statement  of  the  residence 
next  above.  The  question  was  whether  the 
requirements  of  the  bankruptcy  act  (Act  July 
1,  1898,  c.  541,  80  Stat.  544  [U.  S.  Comp.  St 
1901,  p.  3418])  had  been  sufficiently  complied 
with  so  that  the  debt  so  "scheduled"  was  re- 
leased by  the  bankrupt's  discharge.  The 
court  held  that  there  was  not  a  compliance 
with  the  law,  saying:  "The  resort  to  ditto 
marks  in  attempting  to  indicate  the  plaintiff's 
residence  is  in  violation  of  both  the  letter 
and  the  spirit  of  the  act"  The  doctrine  of 
this  case  is  not  applicable  to  the  case  under 
consideration.  The  bankruptcy  act  there  un- 
der consideration  authorized  the  Supreme 
Court  of  the  United  States  to  make  rules  In 
reference  to  the  forms  of  procedure,  and  that 
court  had  promulgated  a  rule,  which  was  In 
force  at  the  time  of  the  rendition  of  that 
decision,  to  the  effect  "that  all  petitions,  and 


the  schedules  filed  therewith,  shall  be  print- 
ed or  written  out  plainly  without  abbrevia- 
tions or  interlineations."  Abbreviations  or 
ditto  marks  to  designate  the  residence  ad- 
dresses or  dates  of  signing  of  the  petition 
under  consideration  are  not  prohibited  by 
law.  Neither  does  the  act  require  that  such 
addresses  and  dates  of  signing  be  written  in 
old  English  script  Spencerian  penmanship, 
or  schoolboy  vertical.  The  act  requires  only 
that  they  be  written,  and  we  think  the  facts 
of  this  case  show  that  they  were  written 
within  the  meaning  of  the  law. 

The  writ  of  certiorari  empowered  the  court 
issuing  it  to  determine  only  whether  the 
county  clerk  had  regularly  pursued  the  au- 
thority vested  in  him  in  accepting,  and  act- 
ing upon,  the  petition.  That  court  upon  the 
case  presented  decided  that  the  defendant  in 
error  was  not  exceeding  the  authority  vested 
in  him  in  that  respect,  and  we  think  the  con- 
clusion was  right 

The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 

OABBERT,  J.,  dissenting.  CAMPBELL, 
J.,  not  participating. 

GABBERT,  J.  (dissenting).  A  petition  to 
submit  the  question  contemplated  by  the  lo- 
cal option  act  is  a  jurisdictional  prerequi- 
site. Without  such  petition  sufficient  on  its 
face  as  to  form  and  signatures,  the  clerk  has 
no  authority  to  order  the  question  submitted 
of  whether  or  not  a  designated  political  sub- 
division shall  become  "anti-saloon  territory" ; 
and,  where  the  statute  on  the  subject  pre- 
scribes the  form  of  the  petition  and  what  it 
shall  contain,  it  must  be  exactly  followed  in 
all  particulars.  Black  on  Intoxicating  Liq- 
uors, |  93;  23  Cyc.  96.  No  presumption 
can  be  indulged  in  favor  of  such  petition.  It 
must  exhibit  on  Its  face  what  the  statute 
requires  shall  thereby  be  made  to  affirma- 
tively appear.  Tally  v.  Grlder,  66  Ala.  119. 
Our  statute  prescribes  the  form  of  the  peti- 
tion, and  requires  that  opposite  the  name  of 
each  one  signing  it  his  or  her  residence  ad- 
dress shall  be  written,  and  also  the  date  the 
signature  was  appended.  The  statute  fur- 
ther provides  that  "no  signature  shall  be  val- 
id or  be  counted  in  considering  such  petition 
unless  these  requirements  are  complied  with, 
and  unless  the  date  of  signing  is  not  more 
than  ninety  (90)  days  preceding  the  date  of 
filing  the  same."  The  statute  also  provides 
that  the  number  of  signers  shall  not  be  less 
than  a  fixed  per  cent  of  the  total  vote  In  the 
political  subdivision  named  cast  at  the  last 
preceding  general  election  therein.  There  is 
a  reason  for  these  requirements.  None  but 
qualified  electors  of  the  territory  in  which 
the  question  is  to  be  submitted  can  sign  it 
The  statute  prescribes  the  heading  to  the  pe- 
tition, which  must  recite,  in  substance,  that 
the  undersigned  qualified  electors  of  a  des- 
ignated political  subdivision  petition  that  the 
question  of  Shall  the  subdivision  named  be- 
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come  "anti-saloon  territory"?  be  submitted  to 
the  electors  of  such  territory.  It  was  not 
regarded  as  sufficient  that  the  heading  be  to 
the  effect  that  the  signers  were  qualified  elec- 
tors of  the  subdivision  named,  but,  in  addi- 
tion, there  must  be  written  opposite  each  sig- 
nature the  residence  address  of  the  person 
po  signing.  This  had  a  double  purpose:  (1) 
To  show  affirmatively,  for  the  Information  of 
the  clerk,  that  each  person  so  signing  is  an 
actual  and  bona  fide  resident  of  the  subdivi- 
sion named  in  the  heading  to  the  petition; 
and  (2)  by  giving  the  residence  address  in 
the  manner  prescribed,  an  opportunity  is  af- 
forded all  interested  to  ascertain  whether  or 
not  there  is  such  person,  or  whether  or  not 
he  is  a  qualified  elector  of  the  subdivision  in- 
volved, and  thus  determine  whether  the  pe- 
tition was  signed  by  the  requisite  number 
entitled  to  sign  it.  It  will  not  do  to  say 
in  the  face  of  the  express  provisions  of  the 
statute  on  the  subject  that  by  writing  oppo- 
site a  signature  a  street  number,  or  the  num- 
ber of  a  section,  and  nothing  more,  that 
thereby  it  appears  by  intendment,  because  of 
the  heading,  that  the  person  opposite  whose 
name  such  an  address  is  written  is  a  resi- 
dent of  the  subdivision  designated  in  the 
heading.  The  plain  provisions  of  the  statute 
inhibit  indulging  in  any  such  presumption. 
No.  530  Gay  street,  or  section  33,  may  be  in 
some  other  city,  or  in  some  other  totally  dif- 
ferent territory,  than  that  mentioned  in  the 
heading.  Of  course,  it  may  be  in  the  terri- 
tory described  hi  the  heading  to  the  petition, 
but  that  is  not  enough.  It  must  affirmative- 
ly appear  in  the  manner  the  statute  pre- 
scribes that  it  is.  Suppose  the  statute  had 
been  complied  with  on  the  subject  under  con- 
sideration by  writing  the  residence  address 
as  it  requires,  and  it  appeared  that  any 
street  number  given  In  the  petition  was  the 
number  of  a  street  in  the  city  of  Boulder; 
it  would  certainly  not  be  contended  that  the 
person  opposite  whose  name  such  a  resi- 
dence address  was  written  was  qualified  to 
sign  the  petition.  To  prevent  the  necessity 
of  resorting  to  conjecture,  to  prevent  fraud, 
and  make  It  prima  facie  appear  on  the  face 
of  the  petition  that  it  is  signed  by  the  requi- 
site number  entitled  to  sign  it,  the  statute 
intended  that  it  should  affirmatively  appear 
in  the  manner  prescribed  that  each  signer 
was  a  qualified  elector  of  the  territory  desig- 
nated In  the  beading  of  the  petition  to  the 
extent  of  the  number  required.  The  petition 
in  the  case  at  bar  fails  to  show  this,  and 
so  was  wholly  insufficient  for  the  clerk  to 
act  upon,  further  than  to  refuse  to  receive  it. 
In  the  face  of  the  statute  requiring  the  resi- 
dence address  and  dates  of  signing  to  be 
written,  ditto  marks  are  not  a  compliance 
with  this  requirement  If  the  statute  had 
said  such  addresses  and  dates  should  be  des- 
ignated, there  might  be  some  force  in  saying 
that  ditto  marks  could  be  employed  in  the 
way  they  were.  Ditto  marks  mean  the  same 
as  that  Immediately  preceding  them.  But, 


where  the  statute  says  residence  addresses  or 
dates  shall  be  written,  it  means  that  they 
shall  be  designated  by  such  letters  and  char- 
acters as  will  indicate  them  of  themselves, 
and  not  by  reference  to  something  preceding. 

There  is  also  a  reason  why  the  date  any 
signature  is  appended  should  be  written,  be- 
cause no  signature  can  be  counted  which  was 
appended  more  than  90  days  preceding  the 
date  the  same  was  filed  with  the  county 
clerk ;  hence  it  becomes  important  that  the 
date  should  be  designated  in  a  manner  which 
speaks  for  itself,  and  not  by  reference  to 
something  else.  The  affidavit  referred  to  in 
the  main  opinion  does  not  cure  the  defects 
of  the  petition.  The  statute  requires  that 
the  affidavit  shall  state  that  the  signatures  on 
the  sheet  to  which  It  is  appended  are  gen- 
uine ;  that,  to  the  best  knowledge  and  belief 
of  the  affiant,  the  persons  so  signing  It  were, 
at  the  time  of  so  doing,  qualified  electors  of 
the  subdivision  involved;  that  their  respec- 
tive residences  are  correctly  stated  therein; 
and  that  each  signer  signed  the  same  on  the 
date  set  opposite  his  name.  It  is  only  when 
an  affidavit  containing  these  statements  is 
made,  and  attached  to  a  petition  which  con- 
forms to  the  law,  that  the  petition  becomes 
prima  facie  evidence  that  the  signatures, 
statements  of  residence,  dates,  and  so  on  are 
genuine  and  true,  and  that  the  persons  sign- 
ing are  qualified  electors  of  the  political  sub- 
division named;  but,  when  the  petition  to 
which  such  an  affidavit  Is  appended  is  whol- 
ly insufficient  by  reason  of  its  failure  to 
properly  designate  the  residence  addresses 
and  dates  when  signed,  the  affidavit  adds 
nothing  to  what  the  petition  Itself  must 
show,  because  the  affidavit  can  only  make  the 
petition  prima  facie  evidence  of  what  the 
statute  says  it  shall  exhibit.  The  law  as 
written  should  be  observed,  otherwise  it  is  of 
no  benefit.  Its  mandate  should  not  be  avoid- 
ed by  a  construction  which  is  clearly  con- 
trary to  its  provisions.  The  Judicial  has  no 
authority  to  say  to  the  legislative  depart- 
ment that  the  laws  which  it  has  enacted 
mean  something  different  from  that  which 
in  clear  and  unmistakable  terms  they  express. 

Inasmuch  as  the  petition  is  wholly  insuffi- 
cient for  the  reasons  stated,  it  is  unnecessary 
to  express  an  opinion  on  the  question  of 
whether  or  not  the  limitation  Imposed  by 
section  9  of  the  local  option  act  has  any  ap- 
plication. 

The  Judgment  of  the  district  court  should 
be  reversed. 

GABBERT,  J.  Since  the  foregoing  opin- 
ions were  handed  down,  another  case  (Xo. 
6,994,  Adamlc  v.  People,  113  Pac.  648)  has 
been  submitted,  which  involves  a  considera- 
tion of  section  9  of  the  local  option  act  For 
that  reason,  I  have  concluded  to  express  my 
views  on  that  section. 

It  appears  that  in  the  town  of  North  Long- 
mont  the  question  of  whether  or  not  the  ter- 
ritory embraced  within  the  boundaries  of 
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that  municipality  should  become  "anti-sa- 
loon" was  submitted  in  April,  1008,  that  pre- 
cinct No.  24  of  the  county  of  Boulder  in- 
cludes North  Longmont,  and  also  additional 
territory,  and.  that  the  same  question  was 
submitted  to  the  voters  of  precinct  No.  24  at 
the  general  election  in  1008.  In  my  opinion 
the  submission  of  the  question  in  the  spring 
of  1008  to  the  voters  of  North  Longmont  was 
a  bar  to  the  submission  of  the  same  question 
to  the  voters  of  that  territory  until  the  ex- 
piration of  23  months  from  the  date  it  was 
submitted,  in  April,  1008.  Section  7  of  the 
act  provides,  in  effect,  that  territory  which 
has  become  anti-saloon  shall  continue  as  such, 
notwithstanding  any  change  which  may  be 
made  in  the  boundaries  or  limits  of  the  po- 
litical subdivision  embracing  it  until  the 
vote  creating  it  anti-saloon  territory  shall  be 
reversed  in  the  manner  provided  In  section 
8,  which  section  7  says  shall  be  construed  in 
harmony  therewith.  The  purpose  of  section 
7  was  to  prevent  territory  which  had  become 
anti-saloon  being  changed  in  Its  policy  by 
attaching  it  to  territory  where  no  vote  had 
been  taken  on  the  question,  or,  if  such  vote 
had  been  taken,  was  in  favor  of  saloons.  By 
section  8  provision  is  made  for  the  manner 
of  submitting  the  question  of  reversing  the 
vote  creating  anti-saloon  territory,  but  It  was 
necessary  that  a  limitation  should  be  placed 
upon  the  right  to  submit  the  questions  con- 
templated by  the  act,  and  to  this  end  section 
0  was  enacted,  which  provides:  "Sec.  0.  A 
vote  under  the  provisions  of  this  act  in  and 
for  any  political  subdivision  upon  the  propo- 
sition 'Shall  this  become  "anti-saloon 

territory"?'  or  In  and  for  any  political  sub- 
division or  district,  upon  the  proposition 

'Shall  this    (or  district)  reverse  its 

vote  creating  "anti-saloon  territory"?*  shall 
be  a  bar  to  the  submission  to  the  voters 
thereof  of  either  of  such  propositions,  as  ap- 
plied to  that  identical  political  subdivision  or 
district  only  until  after  the  lapse  of  twenty- 
three  months."  It  will  be  observed  that  this 
section  provides  for  the  submission  of  both 
questions — that  is,  shall  the  political  subdivi- 
sion named  become  anti-saloon  territory,  or 
shall  it  reverse  its  vote  creating  anti-saloon 
territory — but  that  neither  of  such  proposi- 
tions shall  be  submitted  until  after  the  lapse 
of  23  months  from  the  time  either  one  or  the 
other  of  the  propositions  has  been  submitted, 
and  voted  upon.  It  is  true  that  section  0 
says  "identical  political  subdivision  or  dis- 
trict only,"  but  in  construing  this  language 
the  purpose  of  the  provision  must  be  kept  in 
mind.  By  section  7  the  policy  of  the  voters 
of  a  political  subdivision  creating  it  anti- 
saloon  territory  could  not  be  changed  by 
changing  the  boundaries  of  such  subdivision, 
and  by  section  0  the  purpose  was  to  prevent 
a  vote  being  taken  on  the  question  in  any 
subdivision  embracing  territory  which  had 


once  voted  on  the  subject  until  after  the 
lapse  of  a  specified  period,  dating  from  the 
time  the  vote  was  taken.  This  was  eminent- 
ly fair  to  all  parties,  and  had  two  objects  in 
view,  when  considered  In  connection  with 
section  7,  one  of  which  was  to  prevent  a  re- 
submission of  the  question  to  voters  in  a  dif- 
ferent territory  embracing  In  part  territory 
which  had  voted  anti-saloon,  and  thus  change 
the  policy  of  the  latter;  and  the  other  was 
to  set  the  question  at  rest  for  a  specified 
period  in  the  subdivision  and  every  part 
thereof  which  had  voted  thereon.  In  brief, 
changing  boundaries  of  a  political  subdivi- 
sion after  a  vote  has  been  taken  therein  does 
not  give  either  party  the  right  to  resubmit 
the  question  voted  upon  to  the  voters  of  any 
part  of  such  territory  until  the  lapse  of  the 
period  prescribed  by  section  0. 

True,  as  stated,  section  0  says  "identical 
political  subdivisions  or  district  only,"  but 
that  which  is  apparently  within  the  letter  of 
an  act  is  not  within  its  meaning,  unless  It 
be  within  the  evident  Intent  of  the  Legisla- 
ture. In  other  words,  the  intent  of  a  statute 
Is  the  law.  Intention  must  be  deduced  from 
a  consideration  of  the  whole  statute.  In  or- 
der to  ascertain  the  legislative  Intent,  the 
court  must  consider,  not  isolated  words  and 
expressions,  but  the  entire  statute,  and,  when 
the  intent  Is  thus  ascertained,  general  words 
may  be  restrained  and  those  of  narrow  Im- 
port expanded,  when  necessary  to  effectuate 
the  Intent. 

I  cannot  agree  with  the  statement  that 
the  question  under  consideration  was  settled 
adversely  to  my  views  in  Schwartz  v.  People 
The  question  was  not  Involved  in  that  case, 
and  what  was  said  on  the  subject  was  mere- 
ly argumentative. 


ADAMIO  v.  PEOPLE. 
(Supreme  Court  of  Colorado.    Feb.  6,  1911.) 

1.  Intoxicating  Liquors  ({  32*)— Local  Op- 
tion— Petition— Addbess  to  Clerk. 

A  petition  under  the  local  option  act  of 
March  23,  1007  (Laws  1007,  c.  108),  addressed 
to  the  clerk  calling  for  a  submission  of  that 

3uestion,  is  not  defective  merely  because  ad- 
ressed  to  "G.  P.  N.,  Clerk,"  etc.,  and  not  to 
him  as  "Clerk."  etc.,  for  the  intent  of  the  stat- 
ute is  plain,  and  the  petition,  having  been  acted 
on,  cannot  be  avoided  by  the  omission  of  "as." 
upon  the  theory  that  the  following  words  are 
merely  descriptive. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  ||  38,  30;  Dec.  Dig.  1 32.*] 

2.  Intoxicating  Liquors  (|  32*)— Local  Op- 
tion—Petition— Affidavit. 

Where  a  petition  for  a  local  option  election 
consisted  of  different  pieces  of  paper  pasted  to- 
gether in  one  sheet,  and  only  one  affidavit  was 
appended  at  the  end,  it  was  a  sufficient  compli- 
ance with  the  local  option  act  of  March  25, 
1007  (Laws  1007,  c.  108),  requiring  an  affidavit 
at  the  bottom  of  each  sheet,  in  the  absence  of 
any  showing  that  the  sheets  were  separate  when 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Kej  No.  Series  *  Res'r  Indexes 
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signed,  or  that  the  verification  was  not  taken 
as  the  Instrument  purports  to  show. 

[Ed.  Mote.— For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  H  38,  39 ;  Dec  Dig.  |  32.*] 

8.  Intoxicating  Liquobs  (|  82*)— Local  Op- 
tion—Petition— Residence  Addbess. 

A  street  address  set  opposite  a  signer's 
name  in  a  petition  for  a  local  option  election  is 
a  compliance  with  the  local  option  act  of  March 
25,  1907  (Laws  1907,  c.  198),  requiring  that 
such  petitions  contain  the  residence  address  of 
each  signer,  though  there  is  no  further  showing 
that  the  petitioner  was  a  resident  of  the  pre- 
cinct. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  ||  38,  39;  Dec  Dig.  |  32.*] 

4.  Intoxicating  Liquors  (f  32*)— Local  Op- 
tion—Petition. 

Under  the  local  option  act  of  March  25, 
1907  (Laws  1907,  c  198),  requiring  the  date  of 
signing  a  petition  for  a  local  option  election  and 
the  residence  address  of  the  signer  to  be  writ- 
ten opposite  his  name,  use  of  ditto  marks  is  per- 
missible. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  38,  39 ;  Dec  Dig.  |  32.*] 

5.  Intoxicating  Liquors  (f  80*)— Local  Op- 
tion—Election— Petition. 

Local  Option  Act  March  25,  1907  (Laws 
1907,  c  198)  I  2,  providing  that,  upon  filing 'in 
the  office  of  the  clerk,  not  less  than  30  days  be- 
fore election,  a  petition  for  a  local  option  elec- 
tion, containing  the  signatures  of  qualified  elec- 
tors of  any  political  subdivision  in  number  not 
less  than  40  per  cent,  of  the  total  vote  cast 
there  at  the  last  general  election,  the  question 
shall  be  submitted,  when  construed  with  sec- 
tion 1,  defining  the  election  at  which  the  ques- 
tion may  be  submitted,  as  any  general  election 
for  the  choosing  of  county  or  municipal  officers, 
and  section  8,  allowing  the  clerk  to  accept  the 
signers  of  a  petition  as  qualified  voters  by  mak- 
ing the  verified  petition,  prima  facie  evidence 
that  the  signers  are  qualified  voters,  and  with 
the  whole  act,  which  nowhere  provides  how  the 
percentage  of  voters  shall  be  ascertained,  cannot 
be  understood  as  preventing  the  submission  of 
the  question  in  a  newly  created  district  in  which 
no  general  election  had  yet  been  held,  since  the 
act  specifically  provides  that  the  question  may 
be  submitted  at  any  general  election,  and  the 
computation  of  voters  is  to  be  made  from  those 
who  voted  in  the  territory  now  Included  in  the 
district 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  37;  Dec  Dig.  §  30*] 

6l  Constitutional  Law  (|  70*)— Legislative 
Powebs— Wisdom  op  Statutes. 

The  fact  that  the  action  of  the  county  com- 
missioners in  altering  election  precincts  may 
throw  a  town  which  has  already  voted  on  local 
option  into  a  larger  district,  and  thus  destroy 
the  bar  to  the  immediate  resubmission  of  the 
question  provided  in  local  option  act  of  March 
25.  1907  (Laws  1907.  c  198),  so  as  to  result  in 
the  local  affairs  of  the  town  being  governed  by 
the  county,  presents  no  question  for  the  courts, 
but  one  for  the  Legislature,  which  might  have 
permitted  towns  to  determine  that  question  for 
themselves. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §§  129-132,  137;  Dec  Dig. 
I  70.*] 

Error  to  Fremont  County  Court ;  James  L 
Cooper,  Judge. 

Anton  Adamlc  was  convicted  of  selling  in- 
toxicating liquors  in  violation  of  the  local 
option  law,  and  brings  error.  Affirmed. 


Joseph  H.  Maupln  and  J.  G.  Schwetgert, 
for  plaintiff  in  error.  John  T.  Barnett,  Atty. 
Gen.,  and  James  H.  Teller,  Asst  Atty.  Gen., 
for  the  People. 

HILL,  J.  The  plaintiff  In  error  was  con- 
victed on  the  charge  of  selling  Intoxicating 
liquors  In  anti-saloon  territory,  and  brings 
the  case  here  for  review  upon  error. 

The  prosecution  was  based  upon  the  stat« 
ute  commonly  known  as  the  "Local  Option 
Act,"  approved  March  25,  1907  (Laws  1907, 
c.  198).  The  record  shows  that  the  defend- 
ant conducted  a  saloon  in  the  incorporated 
town  of  Prospect  Heights,  in  Fremont  coun- 
ty ;  that  the  electors  of  that  town  at  its  mu- 
nicipal election  held  on  April  7,  1908,  voted 
upon  the  question,  "Shall  this  town  become 
anti-saloon  territory?"  The  result  was  In 
the  negative.  On  July  8,  1908,  the  board  of 
county  commissioners  of  Fremont  county  re- 
constructed the  boundary  lines  of  several 
county  voting  precincts,  including  the  one 
which  the  entire  town  was  theretofore  locat- 
ed In.  This  placed  a  part  of  the  town,  In- 
cluding the  defendant's  saloon  building,  in 
precinct  No.  20,  which  was  made  up  of  frac- 
tional parts  of  former  voting  precincts.  This 
new  precinct  as  then  constructed,  consisted 
of  a  part  of  the  incorporated  town  (which 
had  voted  upon  the  question  at  the  preceding 
April  city  election),  also  considerable  area  of 
country  district  which  had  not  theretofore 
voted  upon  the  question.  At  the  general  elec- 
tion held  November  3, 1908,  this  new  precinct 
voted  upon  the  anti-saloon  territory  question. 
The  result  of  this  election,  if  lawful,  made 
of  this  precinct  anti-saloon  territory.  It 
stands  admitted  that  the  defendant  made  the 
sale  for  which  he  was  convicted,  but  his  con- 
tention Is  that  the  territory  in  which  his 
place  of  business  is  situate  had  never  become 
anti-saloon  territory  for  reasons  hereinafter 
referred  to. 

The  first  assignment  urged  is  the  Insuffi- 
ciency of  the  title  to  the  petition  presented 
to  the  county  clerk  calling  for  the  submis- 
sion of  this  question.  It  is  claimed  it  Is  not 
In  compliance  with  the  statute  which  says  It 
shall  be  addressed  to  the  county  clerk.  The 
address  upon  this  petition  was  as  follows: 
"To  Geo.  P.  Nix,  County  Clerk  ft  Recorder 
Clerk  of  the  County  of  Fremont  In  the  State 
of  Colorado."  It  Is  urged  that  an  Instrument 
thus  signed  would  not  convey  title  to  real 
estate ;  that  the  requirements  concerning  such 
provisions  are  mandatory;  that  the  words, 
"County  Clerk  ft  Recorder,"  etc.,  are  merely 
descriptive  to  the  official  Mr.  Nix,  and  that. 
Inasmuch  as  the  word  "as"  does  not  follow 
the  word  "Nix,"  the  petition  Is  totally  defec- 
tive. The  purpose  of  the  statute  Is  plain.  It 
Is  not  claimed  that  Mr.  Nix  was  not  the  coun- 
ty clerk  or  that  the  election  was  not  called 
by  the  county  clerk.  When  presented  to  him 
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as  such,  and  when  he  accepted  It  and  acted 
upon  it  as  such,  there  seems  to  be  no  reason- 
able ground  for  asserting  that  the  petition 
Is  defective  In  this  respect. 

Second.  It  is  claimed  that  an  examination 
of  the  petition  will  show  that  only  one  affi- 
davit was  taken  and  attached  to  the  several 
sheets  of  paper  In  disregard  of  the  require- 
ments necessary,  to  wit,  "an  affidavit  at  the 
bottom  of  each  sheet"  It  is  further  urged 
that  the  affidavit  does  not  appear  at  the  bot- 
tom of  any  one  of  the  sheets,  but  appears  up- 
on the  last  one  at  the  end  of  all  of  the 
sheets  so*  pasted  together.  Counsel  urge  that 
this  is  an  absolute  violation  of  the  express 
mandate  of  the  statute.  We  find  nothing  in 
the  act  which  requires  that  a  petition  should 
■consist  of  several  sheets  of  paper.  From  an 
examination  of  this  petition  it  discloses  that 
the  names  of  the  signers  are  all  upon  one  pa- 
per, and  at  the  bottom  thereof  is  attached  the 
verification  as  required  by  law.  *Tis  true, 
this  one  sheet  consists  of  several  different 
pieces  of  paper  -which  appear  to  have  been 
pasted  together  so  as  to  form  but  one  sheet 
as  a  whole,  and  It  appears  to  have  been  ex- 
ecuted as  one  sheet  with  the  affidavit  at  the 
bottom  thereof.  In  the  absence  of  any  show- 
ing that  they  were  signed  upon  separate 
sheets  or  that  the  verification  was  not  taken 
as  the  instrument  purports  to  show,  we  find 
nothing  to  sustain  the  claim  that  the  law 
was  not  complied  with  In  this  respect 

The  third  objection  pertains  to  the  descrip- 
tion of  the  place  of  residence  of  the  signers 
of  the  petition.  It  is  claimed  that  certain 
citizens  mention  only  their  street  address, 
also  that  the  petition  does  not  show  that  the 
signers  were  residents  of  the  precinct  In 
this  connection  it  is  also  urged  that  the  name 
of  the  street  was  given  only  In  a  few  cases, 
and  that  the  same  is  true  of  the  date  of  sign- 
ing. As  to  others  the  streets  and  dates  are 
indicated  by  ditto  marks.  These  ditto  marks, 
counsel  assert  cannot  be  construed  as  a  com- 
pliance with  the  statute,  which  requires  the 
residence  and  date  to  be  written  opposite  the 
name.  These  Identical  questions  were  given 
consideration  in  the  case  of  People  ex  rel. 
John  Arfman  v.  Olney  Newell,  etc.,  as  Clerk 
of  the  County  of  Boulder,  State  of  Colorado 
(not  yet  officially  reported)  113  Pac.  643, 
wherein  they  were  decided  adversely  to  the 
contention  of  the  plaintiff  in  error.  The  rea- 
sons there  given  by  Mr.  Justice  White  are  a 
complete  answer  to  the  contention  of  counsel 
here  upon  the  same  questions. 

It  Is  earnestly  urged  that  no  valid  election 
could  be  held  in  this  new  precinct  20  at  the 
time  It  was  attempted,  for  the  reason  that 
it  had  but  recently  been  created  and  no  pre- 
vious general  election  having  ever  been  held 
in  it,  hence  no  vote  had  ever  been  cast  in 
such  political  subdivision  at  the  last  general 
election  therein,  as  contemplated  by  section 
2  of  the  act,  which  provides  that  "the  sig- 
natures of  qualified  electors  of  any  political 


subdivision  in  number  not  less  than  forty  per 
cent  of  the  total  vote  cast  In  such  political 
subdivision  at  the  last  general  election  there- 
in.*' Standing  alone,  section  2  of  the  act 
might  consistently  be  given  the  construction 
contended  for,  and  from  its  language  coun- 
sel urge  that  It  must  have  been  Intended  by 
the  Legislature  that  this  question  could  only 
be  submitted  in  political  subdivisions  that 
were  in  existence  at  the  general  election  pre- 
ceding the  one  upon  which  the  vote  is  to  be 
taken,  and  In  case  a  precinct  was  not  in  ex- 
istence at  the  preceding  general  election,  for 
that  reason  it  was  not  intended  that  tbls 
question  should  be  submitted  at  the  first  gen- 
eral election  after  its  creation,  and  therefore 
under  the  act  the  petitioners  were  precluded 
from  having  it  submitted  at  the  election  which 
they  did.  It  is  urged  that  this  position  is  in 
harmony  with  its  rational  construction,  for 
the  reason  that  it  then  leaves  a  basis  upon 
which  the  county  clerk  may  determine  aa  to 
what  constitutes  this  40  per  cent,  namely, 
from  the  abstract  of  the  canvassers  upon  the 
vote  cast  at  the  preceding  election,  as  shown 
by  the  records  on  file  In  his  office.  It  will 
be  noted  that  this  section'  does  not  state  the 
manner  In  which  the  county  clerk  shall  as- 
certain this  fact.  It  does  not  state  as  shown 
by  the  returns  In  his  office,  nor  in  any  man- 
ner provide  the  method  whereby  the  county 
clerk  shall  make  his  findings  upon  this  sub- 
ject. 

Further,  it  will  be  noted  that  the  excep- 
tion contended  for  by  counsel,  namely,  that 
it  cannot  be  submitted  in  such  a  precinct  la 
not  so  stated  In  the  act  When  we  turn  to 
section  1  of  the  act,  which  includes  the  def- 
inition of  terms  employed  in  it,  we  find  it 
states:  "'Election'  shall  mean  any  general 
election  at  a  time  fixed  by  law  for  choosing 
county,  city  or  town  officers,  as  the  case  may 
be;  and  in  no  case  shall  It  mean  a  school 
election  or  a  special  election  to  fill  a  vacan- 
cy." Thus  we  find  In  this  definition  what  is 
meant  as  the  elections  at  which  this  question 
can  be  submitted  and  the  elections  at  which 
It  cannot  be  submitted.  Coming  to  section  2. 
we  find  It  provides:  "Sec.  2.  Upon  the  filing 
in  the  office  of  the  clerk  at  least  thirty  days 
before  an  election  of  a  petition  as  in  this  act 
provided."  By  reading  this  In  connection 
with  section  1  where  the  definition  of  an  elec- 
tion Is  sit  forth,  we  conclude  that  it  was  In- 
tended to  mean  that  this  question  could  be 
submitted  at  any  election,  as  defined  in  sec- 
tion 1  of  the  act  except  as  where  otherwise 
prohibited  In  the  act  by  a  direct  expression 
upon  that  question.  Following  this,  it  is 
provided  in  section  3  that  the  petition,  when 
verified,  shall  be  prima  facie  evidence  that 
the  persons  signing  the  same  are  qualified 
electors  of  the  political  subdivision  named, 
so  that  upon  that  question  the  clerk  baa  a 
right  to  accept  this  fact  prima  facie  as  true, 
without  further  investigation,  unless  some 
showing  Is  made  to  the  contrary.  Following 
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this,  in  section  4,  It  Is  provided  the  clerk 
-with  whom  any  petition  shall  be  filed  as 
provided  in  this  act  shall  cause  notice  to  be 
given  in  the  manner  provided  by  law  for 
giving  notice  of  an  election  of  the  submis- 
sion of  said  proposition  at  the  next  election, 
etc.    Section  5  provides  the  manner  of  plac- 
ing the  question  upon  the  ballot,  etc.  Then, 
when  we  tarn  to  sections  7,  8,  and  9,  we  find 
they  provide  the  system  how  and  when  the 
tjuestion  shall  be  resubmitted  for  the  pur- 
pose of  deciding  whether  or  not  the  same 
territory  shall  reverse  itself  upon  the  ques- 
tion.   In  section  9,  we  find  the  only  bar  to 
when  either  of  the  questions  shall  not  be  sub- 
mitted In  the  same  identical  territory,  which, 
It  states,  shall  not  be  done  until  after  the 
lapse  of  23  months.  Passing  on  to  section  14, 
we  find  a  specific  exception  pertaining  to  sale 
by  druggists  under  certain  conditions.  Con- 
struing the  act  as  a  whole,  it  will  thus  be 
seen  that  the  manifest  Intent  was  that  the 
clerk  should  determine  how  many  votes  were 
cast  at  the  last  election  by  persons  then  re- 
siding in  the  territory  covered  by  the  new 
precinct  created  since  that  election,  regard- 
less of  the  fact  that  such  votes  were  cast  at 
certain  polling  places  in  this  or  in  any  other 
then  adjoining  precincts.    Therefore,  when 
the  clerk,  as  he  stated  in  this  case,  by  ref- 
erence to  the  poll  books  and  otherwise,  de- 
termined that  more  than  40  per  cent,  of  the 
electors  residing  In  precinct  20,  who  had  vot- 
ed at  the  last  general  election,  had  signed 
this  petition,  he  had  determined  the  fact  in 
a  lawful  manner.    To  hold  otherwise  is  to 
say  that  this  question  (which  was  evidently 
Intended  to  be  favored)  can  never  be  submit- 
ted in  a  newly  formed  precinct  until  after 
tbere  has  been  held  therein  a  general  elec- 
tion.   In  this  case  it  is  not  claimed  that  the 
petition  did  not  have  the  requisite  number 
of  signers.   That  question  is  not  raised,  and 
there  Is  no  reason  to  suppose  the  Legislature 
Intended  that  the  law  should  be  administered 
ao  as  to  prevent  the  fulfilling  of  its  purposes. 
Another  very  potent  reason  why  the  con- 
-structlon  contended  for  was  never  Intended 
Is  the  fact  that,  If  that  rule  was  to  prevail, 
the  board  of  county  commissioners  of  any 
county,  did  they  so  desire,  could  prevent  the 
submission  or  resubmission  of  the  question 
at  any  election.   To  accomplish  that'  result, 
it  would  only  be  necessary  to  reform  pre- 
cinct boundaries  after  each  general  election. 
The  slightest  change  therein  would  make  it 
impossible  to  obtain  a  legal  petition. 

The  next  question  urged  refers  to  the  in- 
clusion of  a  part  of  an  Incorporated  town 
within  a  voting  precinct,  which  extends  over 
a  large  area  not  within  such  town  or  within 
one  mile  of  the  boundaries  thereof.  Coun- 
sel contend  that  a  consideration  of  the  en- 
tire local  option  act  Is  convincing  that  it  was 
the  intention  of  the  Legislature  to  confer  up- 
on incorporated  towns  a  local  option  act, 
thus  to  enable  each  incorporated  town  to 


say  for  itself  what  its  policy  shall  be  with 
reference  to  the  sale  of  Intoxicating  liquors 
within  its  boundaries.  To  support  this  con- 
tention, they  quote  that  portion  of  section  1, 
which  defines  towns.  Further,  they  contend 
that.  If  this  conviction  be  sustained,  it  must 
result  in  the  anomaly  of  having  voters  not  at 
all  Interested  in  the  Internal  affairs  of  the 
town,  deciding  for  the  town  the  question  of 
its  internal  management,  Including  the  ques- 
tion of  the  revenue  to  be  derived  from  the 
proceeds  of  license  fees  for  the  support  and 
maintenance  of  the  town,  thus  directly  af- 
fecting the  amount  of  taxation  that  may  be 
required  to  support  and  maintain  It,  and  this 
by  voters  far  removed,  some  in  this  case  as 
much  as  12  miles  away  from  the  town.  And, 
further,  If  this  is  allowed,  that  it  makes  tbe 
execution,  effectiveness,  and  operation  of  the 
ordinance  of  the  town  depend  upon  officers, 
to  wit,  county  commissioners  "having  no  con- 
stitutional or  other  authority  to  legislate  for 
the  town,  in  this:  That,  by  changing  precinct 
boundaries  to  Include  parts  of  the  country 
and  parts  of  the  town,  this  result  would 
follow.  We  have  nothing  to  do  with  the 
wisdom  or  propriety  of  the  act  It  is  true 
the  Legislature  might  have  provided  for  local 
option  within  towns  and  cities  as  separate 
from  the  county,  and  have  allowed  the  people 
therein  to  legislate  upon  such  matters  in 
their  own  way  without  dictation  from  those 
living  without  their  limits,  but  the  act  reads 
otherwise,  and,  however  unreasonable  or  un- 
just this  portion  of  the  act  may  appear  to 
some,  this  argument  is  one  to  be  made  to  the 
Legislature,  and  not  to  the  court.  This  ques- 
tion Is  not  debatable  in  this  jurisdiction.  It 
has  twice  heretofore  been  determined  con- 
trary to  the  position  urged  by  the  plaintiff 
In  error.  Schwartz  v.  People,  46  Colo.  239, 
104  Pac.  92 ;  People  ex  rel.  v.  Olney  Newell, 
etc..  49  Colo.  ,  113  Pac.  643. 

Under  the  record  here  presented  the  Judg- 
ment could  not  have  been  otherwise  than  it 
was.   It  Is  therefore  affirmed. 

Affirmed. 

MUSSER  and  GABBERT,  JJ.,  concur. 

GABBERT,  J.  In  my  opinion,  the  only 
meritorious  questions  presented  are  the  in- 
sufficiency of  the  petition  with  respect  to  the 
description  of  the  place  of  residence  of  the 
signers  and  the  designation  of  the  dates  of 
signing,  and  the  proposition  that  the  elec- 
tion held  in  tbe  town  of  Prospect  Heights  in 
April,  1908,  was  a  bar  to  the  submission  of 
the  question  the  following  fall  to  the  voters 
of  precinct  20,  which  embraced  part  of  that 
town,  and  other  territory.  Both  of  these 
questions  were  determined  adversely  to  the 
contention  of  counsel  for  plaintiff  in  error 
in  case  No.  6,665,  People  ex  rel.  Arfman  v. 
County  Clerk  of  Boulder  Co.,  113  Pac.  643; 
and,  although  contrary  to  my  views,  I  must 
now  accept  the  decision  in  that  case  as  con- 
clusive of  the  same  questions  raised  In  this. 
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DOW  t.  COURTENEY  LUMBER  CO.  et  alt 
(Supreme  Court  of  Oregon.   Feb.  28,  1911.) 

1.  Mechanics'  Liens  (|  136*)— Proceedings 
to  Pebfect— Notice. 

A  notice  of  lien  for  materials  furnished 
for  the  erection  of  a  building  "which  is  intend- 
ed for  and  is  a  sawmill"  is  sufficient  to  include 
a  boiler  house,  about  60  feet  from  the  main 
building,  from  which  steam  was  conveyed  to  the 
engine  by  a  steam  pipe,  and  which  was  connect- 
ed by  a  sawdust  conveyor  which  carried  the 
fuel  to  the  furnaces. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  |  136.*] 

2.  Mechanics'  Liens  (8  157*)— Proceedings 
to  Perfect— Effect  of  Defect  in  Clam. 

A  notice  of  claim  of  lien  for  lumber  fur- 
nished for  the  erection  of  buildings,  which  desig- 
nates buildings  not  owned  nor  erected  by  the 
company  against  which  the  lien  was  claimed, 
is  misleading  and  void  as  to  a  mortgagee  of 
the  true  owner. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Dec  Dig.  f  157.*] 

Appeal  from  Circuit  Court,  Coos  County; 
J.  W.  Hamilton,  Judge. 

Suit  by  F.  S.  Dow  against  the  Courteney 
Lumber  Company  and  others.  From  a  de- 
cree for  plaintiff,  defendant  C.  A.  Smith 
Lumber  &  Manufacturing  Company  appeals. 
Affirmed. 

This  Is  a  suit,  Instituted  by  plaintiff,  Dow, 
to  foreclose  a  materialman's  Hen  upon  the 
sawmill  of  the  Courteney  Lumber  Company, 
situated  In  Coos  county.  The  appellant, 
Smith  Lumber  &  Manufacturing  Company, 
filed  a  cross-bill  asking  for  the  foreclosure 
of  a  similar  lien  claimed  for  lumber  furnish- 
ed for  the  construction  of  the  sawmill,  a 
boiler  house,  a  messhouse,  a  bunkhouse,  and 
a  store  and  office  building,  and  the  land  upon 
which  the  buildings  were  situated.  During 

1906,  Courteney  purchased  the  land  and 
erected  a  wharf  which  was  substantially 
completed  and  paid  for  by  Courteney  out  of 
his  own  funds  before  the  incorporation  of  the 
Courteney  Lumber  Company.    On  March  9, 

1907,  Courteney  borrowed  $20,000  of  Mathews 
and  gave  a  mortgage  on  the  land  afterwards 
covered  by  the  mill,  adjacent  buildings,  and 
wharf.  This  mortgage  was  recorded  on 
March  18th.  On  the  same  day  the  company 
was  organized.  The  frame  bunkhouse,  men- 
tioned in  the  notice  of  Hen,  and  boarding 
house  were  completed  before  the  commence- 
ment of  the  sawmill  and  were  fully  paid  for 
on  March  27,  1907,  by  a  check  for  $1,000 
given  by  A.  A.  Courteney.  The  notice  of 
claim  of  Hen  filed  by  the  Smith  Lumber  Com- 
pany embraced  a  building  described  as  a 
store  and  office  building  which  was  not  con- 
structed nor  owned  by  the  Courteney  Lumber 
Company.  The  Hen  notice  further  stated 
that  the  lumber  was  furnished  to  the  Court- 
eney Lumber  Company,  at  the  request  of  A. 
A.  Courteney,  acting  as  agent  for  the  corpo- 
ration, to  be  used  indiscriminately  In  the 
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construction  of  the  several  buildings;  that  it 
was  so  used;  that  the  total  value  of  the 
lumber  furnished  was  $2,916.27,  with  a  credit 
of  $1,084.18,  leaving  a  balance  due  of  $1,- 
832.09.  The  Hen  notice  of  plaintiff,  Dow, 
contains  the  following:  "Notice  is  hereby 
given  that  F.  8.  Dow,  hereinafter  called  the 
claimant,  claims  a  Hen  for  materials  furnish- 
ed in  and  about  the  construction  of  a  certain 
building  located  in  the  town  of  MllHngtoa 
•  *  *  upon  the  said  structure  (which  is 
intended  for  and  is  a  sawmill)  and  upon  the 
land  upon  which  said  structure  Is  situated, 
that  is  to  say  •  •  • "  (Here  f oUows  a 
description  of  the  land.)  It  appears  from 
the  evidence  that  tbe  mill,  at  the  date  of  the 
filing  of  the  notice,  was  practically  completed 
and  ready  for  operation;  that  its  motive 
power  was  steam,  which  was  generated  in 
two  boilers  situated  in  a  small  building  about 
60  feet  from  the  main  building  and  only  con- 
nected by  a  sawdust  conveyor  which  carried 
the  fuel  to  the  furnaces  and  a  six-Inch  pipe 
which  carried  the  steam  from  the  boilers  to 
the  engine.  The  materials  furnished  by  Dow 
were  principally  fire  brick,  cement,  and  Are 
clay,  which  were  used  indiscriminately  In 
preparing  the  bed  for  the  engine,  furnaces, 
and  support  for  the  boilers.  The  notice  also 
included  an  item  of  $225  for  freight  on  brick, 
which  was  originally  due  to  R.  D.  Hume  and 
was  assigned  by  him  to  plaintiff,  and  was 
admittedly  nonlienable.  The  circuit  court 
struck  out  the  latter  item  and  held  plaintiff's 
Hen  sufficient  to  include  the  boilers  and  boil- 
er house,  but  found  the  Smith  Company's  lien 
defective  and  void  for  the  misdescription 
above  noticed.  The  Smith  Company  appeals 
from  the  decree  against  it;  and  Mathews,  Se- 
ton,  and  Courteney  appeal  from  the  decree 
sustaining  the  Dow  lien. 

John  D.  Goss,  for  appellant  I*  A  LJHe- 
ovist  (Clarke,  Blake  &  Liljeqvlst,  on  the 
brief),  for  respondent  Dow.  H.  H.  Riddell 
for  respondents  A.  A.  Courteney  and  others. 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  We  are  of  the  opinion  that  the  cir- 
cuit court  ruled  correctly  on  all  the  conten- 
tions made  on  this  appeal.  The  Hen  of  Dow 
was  upon  a  structure  "which  is  intended  for 
and  is  a  sawmill."  The  boiler  house  was  an 
essential  part  of  the  mill,  the  very  heart  of 
it,  without  which  it  would  remain  motionless 
and  useless,  and  we  think  so  connected  with 
the  main  building  by  tbe  steam  pipe  and  saw- 
dust conveyor  that  it  should  be  regarded  and 
treated  as  an  integral  part  of  the  mill.  The 
case  is  similar  to  Willamette  Falls  T.  &  M. 
Co.  v.  Remlck,  1  Or.  169.  in  which  It  was 
held,  in  an  opinion  by  Mr.  Chief  Justice  Wil- 
liams, that  one  performing  work  upon  a  dam 
connected  with  a  mill  was  entitled  to  a  Hen 
upon  the  mill  for  his  labor.  This  decision, 
which  has  been  unquestioned  for  more  than 
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half  a  century,  Is  decisive  of  the  contention 
here. 

The  lien  of  the  Smith  Lumber  Company 
designated  buildings  not  owned  nor  erected 
by  the  company  for  the  construction  of  which 
it  was  claimed  that  material  had  been  fur- 
nished. It  specified  lumber  as  furnished  to 
the  Courteney  Lumber  Company  which  was 
ordered  for  Courteney  and  by  him  personally 
before  the  company  was  incorporated.  It 
was*  misleading  and  void  as  to  the  mortgage 
held  by  Mathews.  This  is  not  like  some  cas- 
es cited  by  counsel  where  the  Hen  notices  de- 
scribed too  large  an  area  of  land  and  went 
beyond  the  boundaries  of  the  tract  actually 
occupied  by  the  buildings.  In  the  present 
case  the  notice  misleads  as  to  the  buildings 
for  the  construction  of  which  the  materials 
were  furnished.  While  the  .materialman's 
lien  law  is  a  remedial  statute  and  should  be 
liberally  construed,  as  to  those  matters  which 
may  be  the  subjects  of  a  lien,  yet  as  to  the 
procedure  for  obtaining  such  lien  the  law  re- 
quires at  least  a  reasonable  degree  of  strict- 
ness and  accuracy. 

The  decree  of  the  lower  court  is  affirmed. 


BRADTL  v.  SHARKEY. 
(Supreme  Conrt  of  Oregon.  Feb.  28,  1911.) 

1.  Quieting  Title  (f  12*)  —  Possession  bt 
Plaintiff — Waiver  bt  Defendant. 

Where  defendant  In  an  action  to  quiet  ti- 
tle sets  np  affirmatively  his  own  title,  and  asks 
affirmative  relief,  he  waives  the  requirement 
that  plaintiff  prove  possession  of  the  property 
at  the  time  the  suit  was  commenced. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  t  12;  Dec.  Dig.  §  12.*] 

2.  Vendob  and  Pubchaser  (I  231*)  — Bona 
Fide  Purchasers— Notice— Records. 

Under  LO.LI  7129,  making  a  recorded 
deed  constructive  notice  to  subsequent  purchas- 
ers, a  recorded  deed  Is  not  constructive  notice 
to  a  prior  grantee. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  516 ;  Dec.  Dig.  |  231.*] 

8.  Adverse  Possession  (8  100*)— Extent  of 
Possession— Possession  Under  Color  of 
Title. 

The  genera]  rule  that  possession  of  a  part 
of  a  tract  of  land,  under  a  deed  to  the  whole, 
la  constructive  possession  of  the  whole  does  not 
apply  where  the  part  claimed  adversely  was  cov- 
ered by  timber  and  brush,  and  was  not  actual- 
ly occupied  or  improved  by  any  one,  and  there 
was  nothing  to  put  the  true  owner  on  notice; 
the  person  claiming  possession  not  having  claim- 
ed to  a  particular  line,  but  only  to  a  distance 
sufficient  to  include  a  certain  number  of  acres. 

[Ed*.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  f|  547-574;  Dec.  Dig.  § 
100.*] 

4.  Adverse  Possession  (§  114*)— Actual  Pos- 
session—Evidence. 

Evidence  held  insufficient  to  show  that  de- 
fendant ever  intended  to  claim  the  specific  tract 
in  dispute,  so  as  to  obtain  title  by  adverse  pos- 
session. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  S  114.*] 


Appeal  from  Circuit  Court,  Clackamas 
County;  J.  A.  Eakin,  Judge. 

Action  by  J.  C.  Bradtl  against  M.  J.  Shar- 
key. From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

In  January,  1883,  Chestina  C.  Williams, 
being  the  owner  of  a  tract  of  land  situated 
In  Clackamas  county,  conveyed  160  acres 
of  the  northerly  portion  to  H.  E.  Cross  and 
N.  W.  Randall,  describing  the  same  by  metes 
and  bounds.  The  conveyance  included  the 
land  now  In  dispute,  and  defendant  concedes 
that  Cross  and  Randall  became  the  owners 
in  fee  simple  of  the  tract  now  claimed  by 
him.  In  1889  Mrs.  Williams  entered  into  a 
contract  with  defendant  for  the  sale  of  the 
remainder  of  the  land,  and  gave  him  a  bond 
for  a  deed,  which,  by  mistake,  failed  to  de- 
scribe the  land,  or  any  land,  in  Clackamas 
county,  and  which  was  never  recorded. 
Shortly  after  the  execution  of  the  bond,  de- 
fendant entered  upon  the  tract  and  made 
substantial  Improvement  near  the  southern 
boundary,  but  did  not  fence  nor  Improve  the 
disputed  land,  or  in  any  way  occupy  It,  ex- 
cept that,  in  the  year  1890  or  1891,  he  cut 
some  boat  knees  upon  it,  the  extent  of  which 
cutting  does  not  appear.  On  November  5, 
1895,  having  completed  his  payments,  he 
received  a  deed  from  Mrs.  Williams,  pur- 
porting to  convey  to  him  75%  acres  of  hind, 
and  describing  it  by  metes  and  bounds.  The 
description  embraces  a  part  of  the  tract 
theretofore  conveyed  to  Cross  and  Randall, 
the  overlap  including  about  10  acres  of  land, 
wholly  unimproved  and  covered  with  tim- 
ber and  brush.  In  November,  1906,  plaintiff 
purchased  the  land  conveyed  by  Mrs.  Wil- 
liams to  Cross  and  Randall,  and  a  survey 
made  about  that  time  disclosed  the  existence 
of  the  overlap  in  the  description  in  the  two 
deeds.  Defendant  then  insisted  that  plain- 
tiff had  more  than  160  acres  of  land,  and 
there  is  testimony  indicating  that  plaintiff 
and  defendant  agreed  that,  if  a  survey  dip- 
closed  that  fact,  plaintiff  was  to  convey  any 
surplus  to  defendant,  and,  If  otherwise,  that 
defendant  would  make  no  further  claim. 
A  second  survey  showed  that  plaintiff  had 
no  more  than  his  deed  called  for,  and  no 
settlement  was  made.  In  1907  •  plaintiff  sold 
the  timber  on  the  southern  portion  of  his 
place,  and  when  the  cutting  approached  the 
overlap  defendant  erected  a  fence  of  poles 
and  brush  a  part  of  the  way  across  the  tract 
upon  what  be  claimed  as  his  line,  and  for- 
bade plaintiff  and  the  timber  cutters  from 
trespassing  thereon,  but  by  orders  from  plain- 
tiff the  fence  was  thrown  down  and  the  cut- 
ting continued.  Plaintiff  brought  this  suit  to 
quiet  his  title.  Defendant  answered,  deny- 
ing plaintiff's  title  and  possession,  alleging 
title  in  himself  by  adverse  possession,  and 
praying  that  it  be  quieted  as  against  the 
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claims  of  plaintiff.  Plaintiff  had  a  decree, 
and  defendant  appeals. 

J.  B.  Ryan  (Geo.  C.  Brownell,  on  the 
brief),  for  appellant.  J.  E.  Hedges,  for  re- 
spondent 

McBRIDE,  J.  (after  stating  the  facts  as 
above).  The  defendant  claims  that  the 
court  should  bave  dismissed  tbe  suit,  be- 
cause plaintiff  failed  to  prove  possession  of 
tbe  property  at  the  time  the  suit  was  com- 
menced, but  defendant  has  waived  this  re- 
quirement of  the  statute  by  setting  up  af- 
firmatively his  own  title  and  asking  affirma- 
tive relief.  O'Hara  v.  Parker,  27  Or.  156,  39 
Pac.  1004;  Moore  v.  Shofner,  40  Or.  488. 
67  Pac.  511.  In  addition  to  this,  we  think 
the  testimony  shows  that  plaintiff  and  his 
lessees  were  in  actual  possession,  and  were 
cutting  the  timber  on  the  land  when  the 
suit  was  instituted. 

It  is  admitted  that  the  legal  title  of  record 
to  the  disputed  strip  is  in  plaintiff,  and  he 
is  entitled  to  prevail,  unless  defendant  has 
shown  10  years  open,  notorious,  hostile,  ad- 
verse possession.  Defendant  entered  upon 
the  tract  bought  by  him  in  1880,  but  be- 
yond the  temporary  incursions  made  upon 
the  land  In  dispute  in  1890  or  1891,  for  the 
purpose  of  cutting  boat  knees,  there  is  no 
evidence  that  he  ever  did  anything  which 
would  be  notice  to  anybody  that  he  claimed 
It  until  shortly  before  this  suit  was  begun. 
His  bond  from  Mrs.  Williams  was  not  re- 
corded, and  if  It  had  been  it  would  have  con- 
veyed no  notice  to  plaintiff's  grantors,  as  it 
described  no  land  in  Clackamas  county.  The 
recording  of  defendant's  deed  in  1895  was 
not  constructive  notice  of  anything  to  Cross 
and  Randall.  A  purchaser,  who  has  record- 
ed the  conveyance  by  which  he  acquires  title, 
is  not  bound  to  watch  the  records  to  see  if 
his  grantor  has  subsequently  conveyed  the 
same  land  or  some  part  of  it  to  some  other 
person.  A  deed  Is  only  constructive  notice 
to  subsequent  purchasers.  L.  O.  L.  |  7129. 

It  Is  frequently  and  very  generally  true 
that  possession  of  a  part  of  a  tract  of  land, 
under  a  deed  to  the  whole,  is  constructive 
possession  of  the  whole,  but  the  rule  is  not 
absolute.  It  Is  a  rule  of  evidence,  not  one 
of  property,  and  it  may  be  more  properly 
said  that  such  holding  is  only  evidence  of 
possession,  and  such  evidence  of  an  intent  to 
claim  the  whole  tract  deeded  as,  with  cer- 
tain well-defined  exceptions,  will  be  con- 
clusive. The  theory  is  that  possession  of  a 
part  of  a  well-defined  tract  of  land,  with  a 
deed  to  the  whole,  are  such  circumstances 
of  notoriety  as  would  naturally  come  to  the 
knowledge  of  the  true  owner,  and  attract 
his  attention  to  the  nature  and  extent  of  the 
claim  against  his  property.  But  in  cases 
like  the  present,  where  the  overlap  was 
covered  by  timber  and  brush,  and  where  no 
part  of  It  was  actually  occupied  or  improv- 
ed by  any  one,  and  where  there  was  nothing 
in  defendant's  occupation  of  a  remote  por- 
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tion  of  the  tract  embraced  In  his  deed  to  put 
plaintiff's  grantors  upon  notice  that  he  was 
claiming  their  property,  the  reason  of  the 
rule  no  longer  obtains.  Defendant  was  not 
claiming  to  a  particular  line  upon  the  ground. 
The  boundaries  of  his  tract  were  not  so 
clearly  defined  in  his  own  mind  that  he  could 
go  to  a  particular  line  or  place  on  the  ground 
and  say,  "Here  is  my  north  line" ;  he  could 
only  say,  "I  claim  to  a  distance  far  enough 
north  to  include  75%  acres." 

Up  to  a  short  time  before  the  commence- 
ment of  this  suit,  there  was  nothing  in  bis 
attitude  or  actions  from  which  plaintiff  or 
his  grantors  could  infer  that  he  intended  to 
disseise  them,  or  to  notify  them  that  they 
must  bring  ejectment  to  protect  their  rights. 
We  cannot  assent  to  the  doctrine  that  ad- 
verse possession  can  be  obtained  In  any 
case  by  stealth  or  by  acts  not  calculated,  un- 
der the  particular  circumstances  of  the  case, 
to  apprise  the  true  owner  that  the  suppoart 
adverse  claimant  Is  actually  Intending  to 
occupy  his  lands.  In  the  state  of  Oregon  are 
thousands  of  acres  of  timber  land,  remote 
from  the  centers  of  population  and  not  read- 
ily subject  to  the  observation  of  the  owners, 
and  the  boundaries  of  which  cannot  be  as- 
certained without  careful  surveys.  To  hold 
that  an  adjoining  proprietor,  who  takes  by 
a  subsequent  deed  erroneously  including  land 
of  his  neighboring  owner,  can,  without  that 
owner's  knowledge  and  even  his  own,  acquire 
a  constructive  adverse  possession  that  will 
in  time  deprive  the  true  owner  of  his  prop- 
erty, would  violate  every  principle  of  Justice. 
"In  order  that  the  rightful  owner  may  be 
divested  of  the  whole  tract  described  in  tbe 
deed,  the  partial  occupation  must  be  of  land 
included  in  the  description  of  the  deed  which 
is  to  serve  as  color  of  title,  and  the  actual 
possession  of  a  part  must  be  of  such  a  char- 
acter as  to  give  rise  to  a  reasonable  presump- 
tion that  the  owner  knows  that  the  entry 
was  made  under  color  of  title.  If  this  pre- 
sumption be  not  reasonable  under  the  cir- 
cumstances of  the  case,  the  disseisin  will  not 
extend  beyond  the  actual  occupation."  Tiede- 
man  on  Real  Prop.  (3d  Ed.)  |  494;  Bailey 
v.  Carleton,  12  N.  H.  9,  37  Am.  Dec.  190. 

It  should  always  be  remembered  that  tbe 
law  favors  the  true  owner,  and  requires 
strict  proof  of  an  Intent  to  claim  his  proper- 
ty adversely  before  an  adverse  claim  can 
be  sustained.  Such  clear  proof  does  not 
exist  in  this  case.  Defendant  Intended  to 
claim  75%  acres  of  land,  but  that  he  ever 
meant  to  claim  the  10  acres  now  in  dispute, 
or  to  hold  that  it  was  within  the  boundaries 
of  his  tract,  is  not  sufficiently  proved.  The 
claim  never  was  asserted  positively  until 
a  survey,  shortly  before  the  beginning  of  tbia 
suit,  demonstrated  that  he  could  only  have 
his  full  quota  of  land  by  taking  that  which 
honestly  belonged  to  his  neighbor. 

The  decree  of  the  circuit  court  waa  right 
and  should  be  affirmed. 
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O'NEIL  ▼.  CITY  OP  PORTLAND. 
(Supreme  Court  of  Oregon.  Feb.  28,  1011.) 

1.  Municipal  Corporations  (§  372*)— Street 
Improvements  —  Contracts  —  Special 
Funds. 

Where  the  expense  of  improving  a  city 
street  is  to  be  paid  from  a  special  fund  created 
by  assessment  on  abutting  property,  a  failure 
of  the  municipality  to  comply  with  any  of  the 
requirements  in  the  charter,  essential  to  supply- 
ing such  fund  or  an  unreasonable  delay  in  en- 
forcing such  provision  or  collecting  ana  paying 
over  the  money,  gives  the  contractor  a  right  of 
action  ez  delicto  against  the  corporation  for 
damages,  notwithstanding  a  provision  therein 
that  he  shall  look  for  payment  only  to  the  spe- 
cial fund. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  905-907 ;  Dec.  Dig. 
i  372.*J 

2.  Municipal  Corporations  (|  374*)—  Street 
Improvements— Special  Funds. 

A  complaint  of  a  plaintiff  who  had  a  con- 
tract with  a  city  to  improve  certain  streets,  to 
be  paid  from  assessments  collected,  alleging 
that  owing  to  the  negligence  of  the  city  in  mak- 
ing an  assessment,  and  its  failure  to  exercise 
due  diligence  in  prosecuting  suits  brought  by 
property  owners  affected,  whereby  it  has  al- 
ready failed  to  provide  a  special  fund  to  pay 
for  the  improvement  for  nearly  five  years, 
whereby  plaintiff  has  been  damaged,  states  a 
cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ||  005,  910;  Dec.  Dig. 

Appeal  from  Circuit  Court,  Multnomah 
County ;  Earl  C.  Bronaugh,  Judge. 

Action  by  J.  P.  O'Neil  against  the  City  of 
Portland.  From  a  judgment  sustaining  a 
demurrer  to  the  complaint,  plaintiff  appeals. 
Reversed  and  remanded. 

This  is  an  action  for  damages,  alleged  to 
have  been  sustained  by  reason  of  the  non- 
payment of  certain  warrants  issued  by  de- 
fendant city  to  the  United  States  National 
Bank,  or  order,  pursuant  to  plaintiff's  direc- 
tion, upon  a  special  fund  to  be  raised  by  the 
levy  and  collection  of  assessment  upon  the 
real  property  affected  by  the  Improvement 
of  Goldsmith  street,  from  Albina  avenue  to 
Russell  street  The  contract,  dated  Febru- 
ary 10,  1904,  under  which  it  is  alleged  the 
work  was  performed  and  accepted  by  the 
city,  refers  to  the  material  provisions  of  the 
city  ordinance,  authorizing  the  street  im- 
provement, and  is  fully  set  out  in  the  com- 
plaint. The  complaint  also  contains  copies 
of  the  several  warrants,  some  of  which  are 
dated  September  19,  1904,  and  the  remainder 
October  20,  1904,  amounting  in  the  aggregate 
to  $7,171.73,  the  general  form  of  which  war- 
rants is  as  follows:  "No.  19.910.  Portland, 
Or.,  Sept.  19,  1904.  To  the  Treasurer  of  the 
City  of  Portland.  Pay  to  U.  S.  National 
Bank  or  order  seven  hundred  thirty-seven 
and  77-100  dollars  out  of  that  particular 
portion  of  the  fund  for  the  improvement  of 
Goldsmith  street  from  Albina  avenue  to  Rus- 
sell street.  Weinhard  Tract  No.  10,  assessed 


against  the  property  liable  to  assessment  for 
the  work  for  which  this  warrant  is  issued. 
$737.77.  Geo.  H.  Williams,  Mayor.  Attest: 
Thos.  C.  Devlin,  Auditor  of  the  City  of  Port- 
land, by  S.  Grutze,  Deputy." 

The  warrants  were  indorsed  to  plaintiff, 
who  is  and  has  been  the  owner  and  holder- 
thereof  for  more  than  four  years  prior  to 
July  7, 1909,  the  date  on  which  the  complaint 
was  filed.  By  the  terms  of  the  contract,  and* 
the  charter  and  ordinance  of  the  city  of 
Portland,  made  a  part  of  same,  it  was  the 
duty  of  defendant  to  provide  the  special 
fund  for  paying  the  warrants.  On  August 
18,  1904,  and  November  18,  1905,  respective- 
ly, the  city  passed  ordinances,  making  an  as- 
sessment and  reassessment  for  the  Improve- 
ment of  Goldsmith  street,  and  attempted  to 
provide  a  special  fund  for  the  payment  of 
the  warrants,  but  such  ordinances  have  been 
adjudged  wholly  void.  By  reason  of  the 
city's  negligence  in  not  enacting  a  valid  or- 
dinance and  making  such  assessment,  and* 
not  exercising  due  diligence  in  proeecut'ng  to 
speedy  conclusion  the  suits  involving  the  va- 
lidity of  the  assessments,  defendant  has 
wholly  failed  to  provide  said  special  fund,  al- 
though nearly  five  years  have  elapsed  since 
the  warrants  were  issued;  no  part  thereof" 
has  been  paid,  and  plaintiff  has  thereby  been 
damaged  in  the  sum  of  $7,171.73,  the  amount 
of  said  warrants,  and  interest  thereon.  The 
contract  was  upon  the  condition  that  the 
contractor  should  look  alone  for  payment 
for  material  and  work  to  the  fund  to  be  as- 
sessed upon  the  property  liable  to  pay  for- 
such  improvement  and  paid  into  the  city 
treasury  for  that  purpose.  . 

In  the  presentation  of  his  claim,  plaintiff" 
has  complied  with  section  9  of  the  city  char- 
ter. Defendant  filed  a  demurrer  to  the- 
amended  complaint  The  circuit  court  sus- 
tained the  demurrer  and  dismissed  the  ac- 
tion, from  which  Judgment  plaintiff  appeals. 

Robert  J.  O'Neil.  for  appellant  Frank  8. 
Grant  (John  P.  Kavanaugh,  on  the  brlef>,. 
for  respondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
The  only  question  presented  in  this  cafe  Is 
the  ruling  of  the  circuit  court  upon  the  de- 
murrer. The  contention  of  plaintiff  is  that 
the  city,  for  nearly  five  years,  has  failed  to 
comply  with  the  essential  requirements  of 
its  charter;  has  not  exercised  due  diligence 
in  the  matter,  and  has  negligently  failed  to 
provide  the  special  fund  for  the  payment  of 
plaintiff's  warrants;  that  there  has  been  in 
this  respect  an  unreasonable  delay  on  the 
part  of  defendant  and  that  it  is  responsible 
In  damages.  Counsel  for  defendant,  in  up- 
holding the  contention  that  plaintiff's  amend- 
ed complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  maintains  that 
the  complaint  should  show  that  the  city  is 
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making  no  effort  to  supply  the  fund,  and 
that  as  long  as  Its  right  of  continuous  re- 
assessment remains  It  cannot  be  held  liable 
for  failure  to  create  such  fund.  Portland's 
charter  of  1903,  |  421,  provides  that  the  city 
shall  not  be  held  liable  for  any  portion  of 
the  expense  of  any  street  Improvement  as- 
sessed upon  the  property  benefited  thereby, 
by  reason  of  the  Inability  of  the  city  to  collect 
assessments  levied  for  the  payment  thereof, 
but  the  contractors  doing  such  work  shall  be 
required  to  rely  solely  upon  the  fund  accru- 
ing from  the  property  benefited,  assessed, 
and  liable  thereunder,  and  shall  not  compel 
the  city  to  pay  the  same  out  of  any  other 
fund,  except  In  cases  where  for  any  reason 
such  assessment  shall  be  Invalid. 

In  this  state  it  is  now  the  settled  law  that 
where  the  expense  of  improving  a  city  street 
is  to  be  paid  from  a  special  fund,  created  by 
assessment  on  abutting  property,  a  failure  of 
the  municipality  to  comply  with  any  of  the 
requirements  of  the  charter  essential  to  sup- 
plying such  fund,  or  an  unreasonable  delay 
in  enforcing  such  provision,  or  collecting  and 
paying  over  the  money,  gives  the  contractor 
a  right  of  action  ex  delicto  against  the  cor- 
poration for  damages,  in  which  he  is  entitled 
to  recover  the  amount  due  under  the  contract 
with  interest,  notwithstanding  a  provision 
therein  that  he  shall  look  for  payment  only 
to  the  special  fund,  and  will  not  require  the 
municipality  by  any  legal  process  or  other- 
wise, to  pay  the  same  out  of  any  other  fund. 
Northern  Pac.  Lumber  Co.  v.  East  Portland, 
14  Or.  3,  8,  12  Pac.  4;  Portland  L.  &  M.  Co. 
v.  City  of  East  Portland,  18  Or.  21,  22  Pac. 
536,  6  L.  R.  A.  290;  Commercial  Nat'l  Bank 
v.  Portland,  24  Or.  188,  33  Pac.  532,  41  Am. 
St  Rep.  854;  Little  v.  City  of  Portland,  26 
Or.  235,  37  Pac.  Oil;  Jones  v.  City  of  Port- 
land, 35  Or.  512,  58  Pac.  657. 

This  case  Is  almost  identical  with  that  of 
the  Commercial  National  Bank  v.  City  of 
Portland,  supra.  We  think  it  a  sufficient  an- 
swer to  the  claim  of  defendant  to  say  that 
the  record  here  does  not  show  that  defend- 
ant is  making  any  effort  to  supply  a  fund 
for  the  cancellation  of  this  Indebtedness,  and 
the  allegation  in  the  complaint,  that  the 
city  has  passed  two  ordinances,  the  latter  on 
November  18,  1905,  in  the  attempt  to  procure 
such  a  special  fund,  falls  far  short  in  this  re- 
spect. On  the  other  band,  it  Is  asserted  by 
plaintiff  that  defendant  has  not  been  duly 
diligent;  that  the  time  elapsing  between  the 
completion  and  acceptance  of  the  work  and 
the  Issuance  of  tbe  warrants  and  the  date 
on  which  this  action  was  commenced,  July 
7,  1909,  amounts  to  an  unreasonable  delay, 
without  explanation  or  excuse,  on  the  part 
of  the  city. 

In  Northern  Pacific  Lumber  Co.  r.  East 
Portland,  supra,  where  the  work  was  com- 
pleted August  15,  1884,  and.  before  its  ac- 
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ceptance,  action  was  commenced,  September 
26th  of  the  same  year,  it  was  held  that  It 
was  the  duty  of  the  common  council  to  have 
approved  or  disapproved  thereof  during  tbe 
intervening  time ;  that  the  law  will  not  per- 
mit the  capricious  withholding  of  approval 
In  order  to  avoid  the  payment  of  a  just 
claim.  As  applied  to  the  contract  between 
plaintiff  and  defendant  it  is  within  the  con- 
templation of  the  law  that,  in  procuring  tbe 
funds  with  which  to  meet  the  obllgalton  In- 
curred, pursuant  to  the  city  charter,  ordi- 
nance, and  the  agreement  set  out  and  re- 
ferred to  in  plaintiff's  complaint,  the  city 
must  exercise  reasonable  diligence  in  making 
the  assessment  and  collecting  the  same,  in 
order  to  prevent  liability  attaching  for  tbe 
liquidation  of  the  debt  out  of  other  funds. 
In  effect  if  the  defendant  has  not  been  negli- 
gent, and  has  tolerated  no  unreasonable  de- 
lay In  proceeding  in  the  matter,  it  Is  not  lia- 
ble for  damages.  Under  its  charter  the  city 
had  full  control  of  the  proceedings  to  be 
taken  for  securing  the  fund;  not  the  plain- 
tiff, who  when  he  had  finished  the  labor  In 
accordance  with  his  contract,  and  the  same 
had  been  accepted,  had  done  all  that  was  re- 
quired of  him.  Jones  v.  City  of  Portland, 
supra. 

Plaintiff  alleges ,  In  substance,  that  owing 
to  the  neglect  of  the  city  to  make  a  valid 
assessment,  and  its  failure  to  exercise  due 
diligence  in  prosecuting  the  suits  brought  by 
property  owners  affected,  it  has  "wholly  fail- 
ed to  provide  said  special  fund."  for  nearly 
five  years,  and  we  think  the  complaint,  giv- 
ing it  a  fair  construction,  clearly  brings  tbe 
case  within  the  provisions  of  the  law  as  field 
by  this  court  for  many  years  (Bank  v.  Port- 
land, supra),  and  that  the  demurrer  should 
have  been  overruled. 

The  judgment  of  the  lower  court  Is  there- 
fore reversed,  and  the  cause  remanded  with 
directions  to  overrule  the  demurrer,  and  for 
such  other  proceedings  as  may  be  proper,  not 
Inconsistent  with  this  opinion. 


HARVEY  et  aL  v.  WEISBATJM  et  al 

(S.  P.  4,969.) 

(Supreme  Court  of  California.   Jan.  1L  101 V 

Landlord  ako  Tenant  (f  213*)— Rest—  De- 

stbuction  or  Premises. 

Though  Civ.  Code,  |  1933,  provide*  that 
the  hiring  of  a  thing  terminates  by  the  de- 
struction of  the  thing  hired,  and  a  covenant  of 
a  lease  provides  that,  in  case  of  the  destruction 
of  the  demised  premises,  tbe  lease  shall  termi- 
nate, the  lessee  is  not  entitled,  in  case  of  such 
destruction,  to  recover  a  proportionate  amount 
of  rent  paid  in  advance. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §  860 ;  Dec  Dig.  |  213»J 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  Jaf.  M. 
Troutt,  Judge. 
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Action  by  Louise  Harvey  and  others,  as 
executrix  and  executors  of  the  estate  of  Jo- 
seph Harvey,  and  another,  against  Edward 
Weisbaum  and  another.  From  a  Judgment 
for  plaintiffs,  and  an  order  denying  a  new 
trial,  defendants  appeal.  Reversed. 

A.  I*  Well,  for  appellants.  Knight  & 
Heggerty,  for  respondents. 

PER  CURIAM.  This  cause  was  decided 
by  the  District  Court  of  Appeal  for  the  First 
district  In  favor  of  the  appellants,  and  the 
judgment  and  order  appealed  from  were 
reversed.  On  petition  of  the  respondents  the 
judgment  of  the  District  Court  of  Appeal 
was  vacated,  and  the  appeals  were  transfer- 
red to  this  court  for  further  consideration. 
Upon  a  re-examination  of  the  case,  we  find 
no  ground  for  differing  from  the  conclusions 
reached  by  the  District  Court  The  opinion 
and  the  judgment  of  that  court,  written  by 
Mr.  Justice  Cooper,  is  hereby  adopted  as  the 
opinion  and  judgment  of  this  court.  It  is 
as  follows: 

"This  action  was  brought  by  plaintiff  Da- 
roux  and  the  other  plaintiffs,  as  executors  of 
the  last  will  and  testament  of  Joseph  Har- 
vey, deceased,  to  recover  of  defendants  rent 
paid  In  advance  by  said  Daroux  and  said 
Harvey,  deceased,  under  a  written  lease;  the 
leased  premises  having  been  destroyed  by 
fire  on  April  18,  1906,  as  a  result  of  the 
earthquake  of  that  date.  The  case  was  tried 
before  the  court  without  a  jury,  and  find- 
ings filed,  upon  which  judgment  was  entered 
for  plaintiff  for  the  amount  claimed  in  the 
complaint  This  appeal  is  from  the  judg- 
ment and  the  order  denying  defendants'  mo- 
tion for  a  new  trial. 

"On  the  28th  day  of  February,  1906,  plain- 
tiff Daroux  and  said  Harvey,  deceased,  en- 
tered into  a  contract  in  writing,  whereby 
they  leased  from  defendants  certain  space 
and  rooms  In  the  second  story  of  a  brick 
building  on  Glasgow  street  In  the  city  and 
county  of  San  Francisco,  for  the  term  of 
two  years  from  the  1st  day  of  March,  1906, 
at  the  total  rent  or  sum  of  $5,400,  payable 
one-half  thereof  In  advance  on  the  signing  of 
this  lease,  and  the  remaining  one-half  pay- 
able monthly  in  advance  at  the  rate  of  $225 
per  month,  beginning  March  1st  1907/  The 
lease  contained  the  following  clause  as  to  the 
liabilities  of  the  respective  parties  in  case  of 
the  destruction  of  the  premises  by  fire,  to 
wit:  'It  is  further  agreed  between  the  par- 
ties hereto  that  in  case  the  said  demised 
premises  shall  be  destroyed,  or  become  dam- 
aged to  such  an  extent  as  to  render  the  same 
untenantable,  by  reason  of  fire,  or  the  act  of 
God  or  the  public  enemy,  then  this  lease  shall 
terminate  and  be  at  an  end ;  but  if  such  dam- 
age shall  not  be  greater  than  can  be  repaired 
in  one  month,  if  the  parties  of  the  first  part 
shall,  ft  their  own  cost  and  expense,  repair 
such  damage,  and  put  said  premises  in  good 
tenants  ble  condition  within  one  month  from 
11HP.-42 


the  time  of  the  occurrence  of  such  damage, 
then  this  lease  shall  continue  in  force;  but 
the  parties  of  the  second  part  shall  be  al- 
lowed a  proportionate  reduction  In  the  rent 
while  such  repairs  are  being  made.'  At  the 
time  the  said  lease  was  so  made  and  execut- 
ed the  defendants  were  paid  the  first  year's 
rental,  $2,700,  by  said  Daroux  and  said  Har- 
vey, deceased,  and  thereupon  and  thereafter 
said  lessees  entered  into  the  possession  of 
the  said  leased  premises,  and  so  continued  in 
such  possession  until  the  premises  were  de- 
stroyed by  fire  on  the  day  before  mentioned. 

"The  question,  and  the  only  question  that 
need  be  decided,  is  as  to  whether  or  not  a 
tenant  who  has  taken  possession  of  the  leas- 
ed premises  and  paid  his  rent  or  a  part  of 
it  in  advance,  as  required  by  the  terms  of 
the  lease,  can,  in  the  absence  of  any  cove- 
nant In  the  lease,  recover  the  rent  so  paid  in 
case  of  the  total  destruction  of  the  premises 
by  fire  without  any  fault  of  either  party  to 
the  lease. 

"The  common-law  rule,  applicable  where 
land  is  the  subject  of  the  lease,  is  that 
where  there  is  a  covenant  on  the  part  of  the 
lessee  to  pay  rent  for  the  term,  and  the 
buildings  are  destroyed  by  fire,  the  tenant  is 
not  relieved  from  the  payment  of  rent  unless 
he  has  protected  himself  by  a  covenant  in 
the  lease.  This  rule  was  based,  as  stated  by 
the  common-law  writers,  upon  the  reason 
that  as  the  destruction  is  usually  by  means 
of  an  accident  for  which  neither  lessor  nor 
lessee  is  responsible,  it  is  but  equitable  to 
divide  the  loss;  and  as  the  lessor  must  lose 
the  property  the  lessee  should  lose  the  term; 
and  upon  the  further  reason  that  exemption 
from  loss  would  tend  to  make  the  tenant  less 
careful,  as  In  many  cases  he  would  be  bene- 
fited by  the  destruction  of  the  premises,  if 
the  result  would  be  to  free  him  from  the 
lease.  In  most  states,  however,  the  common- 
law  rule  has  been  superseded  by  either  Code 
or  statutory  provisions.  In  this  state  the 
rule  has  been  changed  (Civ.  Code,  §  1933)  by 
direct  provision  that  the  hiring  of  a  thing 
terminates  by  the  destruction  of  the  thing 
hired.  Alnsworth  v.  Rltt,  38  Cal.  89.  But 
there  Is  no  provision  of  the  Code,  and  no 
well-considered  case  to  which  our  attention 
has  been  called,  making  the  lessor  liable  to 
the  lessee,  in  case  of  destruction  of  the  prem- 
ises by  fire,  for  rent  paid  in  advance,  In  the 
absence  of  any  such  provision  in  the  agree- 
ment of  lease.  In  such  case  the  contract  has 
been  executed,  and  the  estate  or  premises 
leased  delivered  to  the  lessee.  The  fact  that 
rent  was  to  be  paid  in  advance  might  have 
been  the  controlling  factor  in  the  mind  of 
the  lessor  when  he  executed  the  lease  and 
delivered  the  possession  of  the  premises  to 
the  lessee.  The  consideration  for  the  ad- 
vance payment  is  not  only  the  use  of  the 
premises  for  the  month  during  which  the  les- 
see is  to  use  them  under  the  lease,  but  the 
conveyance  by  way  of  lease  and  the  obtaln- 
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ing  possession  of  the  premises.  The  lease  Is 
an  interest  in  real  property  passing  from 
the  lessor  to  the  lessee.  In  many  cases  the 
landlord  may  have  expended  more  money 
than  the  advanced  rent,  and  for  the  very 
reason  that  he  Is  receiving  rent  In  advance. 
It  may  have  been  the  very  Inducement  to  the 
lease.  The  destruction  of  the  premises  by 
Are  being  unforeseen,  and  without  the  fault 
of  either  party  in  contemplation  of  law,  they 
each  must  suffer,  and  being  equally  innocent, 
■why  should  the  law  interfere  to  aid  the  les- 
see in  a  case  where  he  has  not  taken  the  pre- 
caution to  provide  in  his  lease  for  the  con- 
tingency? The  lessee  has  only  paid  the  mon- 
ey he  agreed  to  pay  at  the  time  he  agreed  to 
pay  it;  and,  as  he  has  not  seen  fit  to  have 
any  provision  inserted  in  the  lease  as  to  the 
recovery  of  the  advance  rent,  or  a  part 
thereof,  in  case  the  premises  are  destroyed 
by  fire,  the  law  will  not  insert  such  provision 
for  him,  particularly  as  in  many  cases  it 
might  work  a  great  hardship  on  the  lessor. 

"In  the  Btate  of  New  York  the  statute  pro- 
vides that,  where  any  leased  building  is  de- 
stroyed by  fire  so  as  to  be  untenantable,  the 
lessee  may  quit  and  surrender  possession, 
and  in  such  case  he  shall  not  be  liable  to 
rent  subsequent  to  the  surrender.  It  is  held, 
however,  that  where  rent  is  paid  in  advance, 
it  cannot  be  recovered  notwithstandlcs  the 
provision  of  the  statute.  Werner  v.  Padula  et 
al.,  49  App.  Div.  135, 63  N.  Y.  Supp.  68.  It  was 
there  said:  'If  by  the  terms  of  his  lease  rent 
is  to  be  paid  In  advance,  the  tenant  comes  un- 
der an  absolute  engagement  to  pay  it  on  the 
day  fixed,  and  he  is  not  relieved  from  that  en- 
gagement by  the  fact  that  the  property  is 
destroyed  by  fire,  and  he  is  liable  to  pay  the 
rent  due  in  advance,  even  though  the  destruc- 
tion takes  place  on  the  very  day  it  falls  due. 
*  *  *  Under  the  statute,  therefore,  the 
plaintiff  would  have  been  compelled  to  pay 
the  first  installment  of  rent,  although  the 
premises  had  been  destroyed  on  the  day  af- 
ter this  lease  was  signed.  But  it  is  said 
that  if  this  construction  be  given  to  the  con- 
tract, she  gets  no  more  benefit  from  the  con- 
tract than  she  would  have  bad,  had  she  re- 
lied upon  the  statute.  That  is  undoubtedly 
true.  If  she  had  written  into  her  lease  the 
exact  words  of  the  statute,  they  would  have 
received  there  the  same  construction  which 
the  statute  itself  has  received,  and  the  fact 
that  she  has  written  words  in  her  contract 
which  have  the  same  meaning  gives  her  no 
other  or  different  rights.  When,  therefore, 
on  the  day  the  lease  was  signed,  she  paid 
the  rent  in  accordance  with  its  terms,  that 
payment  was  final  and  absolute.  She  was 
not  entitled  to  recover  it  back  in  the  event 
of  the  destruction  of  the  premises  before  the 
whole  of  that  rent  had  been  earned.' 

"This  case  was  aflirmed  in  167  N.  Y.  611, 
60  N.  K  1122,  and  again  in  Einstein  v.  Tu- 


telman  [59  Misc.  Rep.  462]  110  N.  Y.  Snpp. 
1025. 

"In  Tarkovsky  v.  George  H.  Hess  Co.,  04 
111.  App.  513,  the  lease  contained  the  provi-  I 
sion:  'Upon  the  destruction  of  said  premise* 
by  fire  the  term  hereby  created  shall  cease 
and  determine.'  The  premises  were  totally 
destroyed  by  fire,  and  the  action  was  brought 
to  recover  part  of  a  month's  rent  which  had 
been  paid  in  advance  under  the  terms  of  the 
lease.  The  court  held  that  such  rent  could 
not  be  recovered.  In  the  opinion  the  court 
said:  'Can  a  proportionate  part  of  such  pay-  ! 
ment  be  recovered  back?  We  think  not.  j 
The  contract  of  the  parties  ought  to  govern. 
They  provided  by  their  agreement  how  the 
rent  should  be  paid,  but  did  not  agree  that 
the  rent  should  be  abated  for  any  part  of  ! 
the  term  for  which  it  should  be  paid,  in 
case  the  premises  should  be  destroyed.  Their 
only  agreement  with  reference  to  the  de-  j 
struction  of  the  premises  was  that  the 
lease  should  thereupon  terminate,  and,  im- 
pliedly, that  no  more  rent  should  accrue. 
Such  was  probably  the  law  without  any 
agreement.  But  as  to  rent  previously  imld 
they  made  no  provision,  and  we  do  not 
feel  called  upon  to  make  one  for  them.  As 
we  view  the  case,  the  risk  of  the  lease  beiu_' 
terminated  before  the  time  expired  for  which 
rent  was  paid  was  upon  the  party  payinc 
That  was  in  effect  what  his  contract  was 
when  he  agreed  to  pay  in  advance.' 

"The  same  ruling  has  been  made  by  the 
Supreme  Court  of  Ohio  (Felix  v.  Griffiths,  o»5 
Ohio  St  39,  45  N.  E.  1092),  of  Wisconsin 
(Cross  v.  Button,  4  Wis.  468;  Copeland  v. 
Goldsmith,  100  Wis.  436,  76  X.  W.  358).  and 
of  Michigan  (Lieberthal  v.  Montgomery,  321 
Mich.  369,  80  N.  W.  115). 

'The  only  case  cited  which  appears  to  be 
directly  in  point,  holding  the  contrary  rule. 
Is  Porter  v.  Tull,  6  Wash.  408,  33  Pac.  9»C. 
22  L.  R.  A.  613,  36  Am.  St  Rep.  172.  The 
reasoning  of  that  case,  however,  is  not  con- 
vincing, and  the  opinion  states  that  the  court 
has  not  been  cited  to  any  adjudicated  caws 
on  the  question.  The  cases  to  which  we 
have  referred,  and  which  have  been  cited 
herein,  evidently  were  not  called  to  the  at- 
tention of  the  court 

"We  are  aware  that  there  may  be  cases 
in  which  the  rule  that  we  have  adopted  may 
work  injustice;  but  we  apprehend  that  to 
hold  to  the  contrary  would  work  greater  In- 
justice in  many  cases.  In  our  opinion  it  is 
better  to  let  the  rights  of  the  parties  re>n 
upon  their  contract  as  they  have  made  it. 
and  not  by  Judicial  construction  place  a  cove- 
nant in  the  lease  which  the  parties  have  neg- 
lected to  insert  there  themselves.  It  is  bet- 
ter to  have  the  rule  uniform  and  certain,  and 
any  such  contingency  may  be  provided  for  in 
the  lease. 

"The  Judgment  and  order  are  revei-A" 
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LIGHT  v.  STEVENS.    (S.  P.  5,266.) 
(Supreme  Court  of  California.   Jan.  11,  1911.) 

1.  Bills  and  Notes  ({  434 •)— Prestjhptcon— 
Purpose  or  Payment. 

Under  Code  Civ.  Proc.  f  1963,  anbd.  7,  pro- 
viding that  money  paid  by  one  to  another  is 
presumed  to  have  been  due  to  the  latter,  and 
section  1961,  providing  that  unless  there  is  evi- 
dence controverting  a  presumption,  the  jury  are 
bound  to  find  according  to  it,  defendant  in  an 
action  on  a  note,  cannot  recover  by  counter- 
claim, for  payments  in  excess  of  the  amount  of 
the  note  in  the  absence  of  evidence  to  contradict 
the  presumption  stated. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig  91  1268-1274;  Dec.  Dig.  f 
434.*] 

2.  Bills  and  Nona  <|  499*)— Actions— Prb- 

BUMPTIONB  AND  BURDEN  OF  PBOOF—  PAY- 
MENT. 

The  possession  of  the  note  by  the  payee 
bearing  no  indorsement  of  payment,  raises  a 
presumption  of  nonpayment  of  any  portion,  es- 
pecially in  view  of  Code  Civ.  Proc.  f  1968,  subd. 
20,  declaring  that  the  ordinary  course  of  busi- 
ness is  presumed  to  have  been  followed. 

[Ed.  Note.— For  other  Bills  and 

Notes,  Cent  Dig.  §|  1695-1697;  Dec  Dig.  | 
499.*] 

3.  Bills  and  Notes  (f  499*)— Actions— Pre- 
sumptions and  Burden  op  Proof— Pay- 
ment. 

To  meet  the  burden  of  proving  payment  of 
a  note  on  its  production  without  indorsement, 
the  maker  must  show  not  only  the  delivery  of 
money,  but  that  it  waa  on  account  of  the  par- 
ticular obligation  in  suit 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  If  1695-1697;  Dec.  Dig.  | 
499.*] 

4.  Payment  (f  68*)— Presumption  and  Bub-i 
den  or  Pboof— Application  of  Payments. 

In  an  action  on  a  note,  where  two  or  more 
obligations  of  the  maker  to  the  payee  are  shown, 
evidence  of  the  mere  payment  of  money  which 
could  have  been  applied  on  either  obligation 
does  not  tend  to  overcome  the  presumption  of 
nonpayment  of  the  note  on  its  production  with- 
out indorsement  of  payment 

[Ed.  Note.— For  other  cases,  see  Payment 
Cent  Dig.  it  195,  202;  Dec.  Dig.  §  68.*] 

5.  Payment  (f  68*)  —  Evidence  —  Presump- 
tions and  Burden  of  Proof. 

Where  it  affirmatively  appears  that  there 
is  but  one  obligation,  and  a  payment  by  the 
debtor  to  the  creditor  is  shown,  it  is  presumed 
that  die  payment  waa  on  account  of  that  obli- 
gation. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  H  195,  202;  Dec  Dig.  f  68.*] 

6.  Payment  (I  68*)  — Evidence  — Presump- 
tions and  Burden  or  Proof. 

Where  the  only  obligation  of  the  debtor  ex- 
pressly shown,  is  the  one  in  suit,  the  burden  is 
on  the  debtor  to  produce  evidence  warranting 
the  inference  that  there  was  no  other  obligation 
or  transaction  on  which  a  payment  by  him 
might  properly  be  applied. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  H  195,  202;  Dec  Dig.  |  68.*] 

7.  Bills  and  Notes  (I  537*)  —  Actions— 
questions  fob  Jury— Payment. 

On  the  production  by  plaintiff  of  the  note, 
bearing  no  indorsement  of  payment,  and  the  in- 
troduction of  evidence  by  defendant  sufficient  to 
warrant  the  inference  that  there  was  no  other 
obligation  on  which  payment  by  him  might  prop- 


erly be  applied,  the  question  of  payment  was 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  1885;  Dec  Dig.  §  537.*] 

8.  Bills  and  Notes  (|  527*)— Actions— Evi- 
dence—Weight  and  Sufficiency. 

In  an  action  on  a  note,  evidence  held  suffi- 
cient to  support  a  finding  by  the  jury  that  de- 
fendant had  not  shown  payment  of  any  part  of 
the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1847-1855;  Dec  Dig.  § 
527.*] 

9.  Payment  (8  76*)  —  Application  of  Pay- 
ments—Questions for  Jury. 

In  an  action  on  a  note,  evidence  held  to 
present  a  question  for  the  jury,  whether  pay- 
ments made  by  the  maker  were  to  be  applied  in 
payment  of  part  or  all  of  the  sum  due  on  the 
note. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent.  Dig-  |  248;  Dec.  Dig.  f  76.*) 

10.  Appeal  and  Errob  (|  1064*)— Review— 
Prejudice  from  Error— Instructions. 

In  an  action  on  a  note,  where  there  was 
evidence  presenting  a  question  for  the  jury 
whether  particular  payments  by  the  maker  to 
the  payee,  each  less  than  the  face  of  the  note, 
but  aggregating  more  than  the  amount  due 
thereon,  were  to  be  applied  on  the  note,  the  er- 
ror in  instructing  that  if  the  jury  found  for 
plaintiff  at  all,  they  must  return  a  verdict  for 
the  full  face  value  of  the  note,  was  prejudicial 
to  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^Cent  Dig.  H  4219,  4221;  Dec  Dig.  | 

11.  New  Trial  (|  128*)  —  Proceedings  to 
Procure  —  Statement  —  Specification  or 
Errors. 

Under  Code  Civ.  Proc.  §  659,  subd.  3,  pro- 
viding that  when  errors  in  law  are  relied  on  as 
grounds  for  new  trial,  the  statement  shall  spec- 
ify the  particular  errors  on  which  the  party 
will  rely,  a  specification  that  the  court  erred  in 
giving  each  and  every  instruction  requested  by 
plaintiff,  sufficiently  specified  error  in  the  giving 
of  one  of  the  instructions. 

[Ed.  Note.— For  other  cases,  see  New  Trial 
Cent  Dig.  |  259;  Dec  Dig.  §  128.*] 

In  Bank.  Appeal  from  Superior  Court, 
Napa  County;  Henry  C.  Gesford,  Judge. 

Action  by  E.  S.  Light  against  C.  A.  Ste- 
vens (F.  S.  Crouch  substituted)  as  adminis- 
trator of  the  estate  of  Theodore  A.  Light. 
From  an  order  denying  new  trial  after  ver- 
dict for  plaintiff,  defendant  appeals.  Re- 
versed. 

Bell,  York  &  Bell,  B.  S.  Bell,  White,  Mil- 
ler AC.  E.  McLaughlin,  for  appellant  Lynch 
&  Drury  and  Raymond  Benjamin,  for  re- 
spondent 

ANOELLOTTI,  J.  This  is  an  appeal  by 
defendant  from  an  order  denying  his  motion 
for  a  new  trial  in  an  action  upon  a  prom* 
lssory  note  for  $3,000,  given  by  defendant's 
intestate  to  plaintiff  on  April  15,  1902.  The 
case  was  tried  by  a  jury,  and  a  verdict  was 
rendered  for  the  full  amount  of  said  note, 
with  interest  at  the  rate  of  7  per  cent  per 
annum  from  Its  date  and  for  $500  attorney 
fees.    The  defense  relied  on  by  defendant 


•For  othsr  cases  see  same  topic  and  ■action  NUMBER  in  Dec-  Dig.  4  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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was  payment  by  the  decedent  in  his  lifetime 
of  the  full  amount  of  the  note  and  interest. 
This  is  the  second  appeal  in  this  case.  On 
a  former  trial,  the  trial  court  structt  out  cer- 
tain evidence  given  by  C.  A.  Stevens  on  be- 
half of  the  defendant  for  the  purpose  of 
showing  payment,  and  on  appeal  the  district 
court  of  appeal  reversed  the  Judgment  on  the 
ground  that  such  evidence  was  competent 
and  material  on  the  question  of  payment 
Light  v.  Stevens,  8  Cal.  App.  74,  103  Pac.  361. 
On  the  second  trial,  such  evidence  was  read 
to  the  Jury,  ■Mr.  Stevens  having  died  in  the 
meantime,  but  notwithstanding  the  same  a 
jury  again  found  for  the  plaintiff  in  the  full 
amount  claimed,  and  the  trial  court  denied 
a  motion  for  a  new  trial.  It  is  claimed  by 
defendant  that  there  was  no  basis  in  the  evi- 
dence for  a  conclusion  that  the  note  had  not 
been  fully  paid.  Plaintiff  made  a  prima 
facie  case  by  producing  and  introducing  in 
evidence  the  note  in  suit  The  note  bore  no 
indorsement  of  any  payment  having  been 
made  thereon.  The  evidence  of  the  wife 
of  plaintiff  showed  that  the  note  had  been 
deposited  with  Mr.  C.  A.  Stevens,  who  was  a 
banker  at  Calistoga,  for  safe-keeping,  and 
that  after  the  death  of  defendant's  intestate, 
it  had  been  delivered  by  Mr.  Stevens  to  plain- 
tiff in  pursuance  of  several  demands  made 
by  him  therefor.  The  record  must  be  taken 
as  showing  that  at  all  times  Mr.  Stevens'  pos- 
session of  the  note  was  for  plaintiff.  This 
constituted  all  of  the  evidence  in  support  of 
plaintiff's  claim. 

The  evidence  given  by  Mr.  Stevens  showed 
the  following  facts:  Plaintiff,  E.  S.  Light 
and  defendant's  intestate,  Theodore  A.  Light 
were  brothers.  There  were  two  other  broth- 
ers, Ephraim  and  Marcus.  Theodore  was  un- 
married. He  died  May  20,  1904.  He  left  an 
estate  appraised  at  about  $18,000,  consisting 
in  part  of  certain  notes  due  him  and  three 
certificates  of  deposit  for  amounts  aggregat- 
ing $3,100,  and  in  part  of  a  vineyard  at  Cal- 
istoga. Both  he  and  E.  S.  Light  did  busi- 
ness with  Mr.  Stevens,  as  a  banker,  for  a 
number  of  years  prior  to  his  death.  In  April, 
1902,  one  Richard  Schmidt  borrowed  of  The- 
odore $6,000,  giving  him  therefor  the  note  of 
himself  and  wife,  secured  by  mortgage.  This 
loan  was  arranged  through  Stevens.  To 
make  it  Theodore  borrowed  $3,000  from  E. 
S.  Light  and  the  note  in  suit  was  given 
therefor.  Subsequent  to  the  giving  of  this 
note,  Theodore  paid  certain  amounts  of  mon- 
ey to  plaintiff,  as  follows:  On  July  10,  1902, 
$1,250 ;  on  April  18,  1903,  $1,408.65 ;  on  De- 
cember 28,  1903,  $2,000;  on  February  23, 
1904,  $300.  The  first  and  second  of  these 
payments  were  made  by  depositing  the  mon- 
ey in  Stevens'  bank  and  taking  certificates  of 
deposit  in  favor  of  plaintiff,  which  were  on 
subsequent  dates  cashed  by  the  latter.  The 
third  and  fourth  payments  were  made  from 
Theodore's  personal  account  at  Stevens'  bank 
on  drafts  drawn  In  favor  of  plaintiff.  At  the 


date  of  the  second  payment  April  13,  1903, 
Schmidt  paid  Theodore  $2,517.68  on  account 
of  his  note  and  mortgage.  At  the  death  of 
Theodore  his  personal  effects  other  than  the 
note  in  suit  were  taken  possession  of  by 
plaintiff  and  his  wife,  and  Mr.  Stevens  tes- 
tified that  plaintiff  endeavored  to  induce  him 
to  cash  the  three  certificates  of  deposit  found 
among  such  personal  effects,  and  asked  him 
if  he  would  not  do  so  for  a  consideration, 
saying  that  he  wished  to  get  possession  of 
the  money  so  that  his  brother  Ephraim  would 
not  get  It  This  evidence  was  not  contradict- 
ed. There  was  no  evidence  bearing  on  the 
question  whether  there  was  ever  any  indebt- 
edness on  the  part  of  Theodore  to  plaintiff 
other  than  the  indebtedness  evidenced  by  the 
note  in  suit  except  such  as  was  furnished, 
if  any,  by  the  payments  by  him  to  plain- 
tiff of  amounts  aggregating  more  than  the 
amount  due  on  said  note. 

It  will  be  observed  that  if  the  first  two 
payments  were  made  on  the  note  In  suit,  the 
amount  due  thereon  would  have  been  re- 
duced to  less  than  $500,  and  that  the  third 
payment  that  of  December  28,  1903,  of  $2,- 
000,  was  about  $1,489  more  than  was  neces- 
sary to  pay  the  balance  due  on  the  note.  On 
this  evidence,  defendant  Haitpg  that  the  only 
possible  conclusion  is  that  the  note  was  paid 
in  full,  and  that  his  counterclaim  for  the 
surplus  of  about  $1,800  paid,  based  on  the 
ground  that  the  same  was  loaned  by  defend- 
ant's Intestate  to  plaintiff,  should  have  been 
sustained. 

Defendant's  contention  in  regard  to  the 
counterclaim  is  fully  answered  by  the  pre- 
sumption declared  by  subdivision  7  of  sec- 
tion 1963,  Code  Civ.  Proc,  viz.,  "that  money 
paid  by  one  to  another  was  due  to  the  lat- 
ter." There  is  absolutely  nothing  in  the  evi- 
dence to  contradict  this  presumption,  and 
"unless  so  controverted  the  jury  are  bound 
to  find  according  to  the  presumption."  Sec- 
tion 1961,  Code  Civ.  Proc 

Upon  the  question  of  payment  of  the  note, 
we  think  that  the  evidence  must  be  held  suf- 
ficient to  support  the  verdict  Owing  to  the 
fact  that  the  lips  of  one  of  the  parties  to  the 
transaction  are  closed  by  death,  and  those 
of  the  other  party  by  the  law,  the  evidence 
on  this  question  is  somewhat  unsatisfactory. 
Nevertheless  we  believe  that  it  sufficiently 
presented  a  pure  question  of  fact  for  the  ju- 
ry, and  that  it  cannot  be  held  aa  matter  of 
law  that  any.  portion  of  the  amount  evidenc- 
ed by  the  note  was  in  fact  paid  by  the  debtor. 

Admittedly,  the  burden  of  proving  payment 
of  the  note  was  on  defendant  It  is  elemen- 
tary that  the  possession  of  the  note  by  the 
payee,  bearing  no  Indorsement  of  payment 
raises  a  presumption  of  nonpayment  of  any 
portion  of  the  amount  thereof.  It  to  provid- 
ed by  our  Code  that  an  obligation  delivered 
up  to  the  debtor  to  presumed  to  have  been 
paid  (subdivision  9,  5  1963,  Code  Civ.  Proc.i, 
and  the  converse  of  this,  vht,  that  posses- 
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sion  by  the  payee.  Is  prima  facie  evidence  of 
nonpayment,  la  universally  held  (see  Turner 
v.  Turner,  79  CaL  665,  21  Pac.  969 ;  Griffith 
r.  Lewin,  126  Cal.  618,  68  Pac.  206).  This 
presumption  Is  well  supported  by  reason,  and, 
In  the  absence  of  proof  of  other  facts  rea- 
sonably warranting  an  Inference  of  payment, 
must  prevail.  It  Is  the  ordinary  course  of 
business  on  the  part  of  reasonably  careful 
persons  to  require  the  delivery  of  their  writ- 
ten obligations  upon  discharge  thereof,  or  If 
this  cannot  be  obtained,  to  require  some  writ- 
ten evidence  of  the  discharge,  and  it  would 
be  quite  a  departure  from  "the  ordinary 
course  of  business,"  which  is  presumed  to 
have  been  followed  (Code  Civ.  Proa  f  1963, 
subd.  20),  to  pay  the  full  amount  due  on  a 
note  without  receiving  the  note  from  the 
payee,  or,  If  it  cannot  be  delivered,  some  oth- 
er evidence  of  payment  Griffith  v.  Lewin, 
supra.  The  burden  of  proving  payment  rest- 
ing on  defendant,  he  must  Introduce  evidence 
which  warrants  the  conclusion  of  not  only 
the  mere  delivery  of  money  to  the  creditor, 
but  the  conclusion  of  the  delivery  of  money 
on  account  of  the  particular  obligation  In 
suit,  for  this  Is  Involved  In  the  term  "pay- 
ment" when  applied  to  any  particular  obli- 
gation. This  much  seems  very  clear,  and  is 
well  supported  by  the  authorities.  The  ques- 
tion about  which  there  is  more  difficulty  Is 
as  to  what  evidence  warrants  such  a  con- 
clusion. While  it  is  one  of  the  presumptions 
declared  by  our  Code  "that  money  paid  by 
one  to  another  was  due  to  the  latter,"  and 
was  therefore  paid  on  account  of  some  legal 
obligation  of  the  payer  to  the  payee  (see  also 
Lawson's  Law  of  Presumptive  Evidence,  p. 
418),  if  two  or  more  such  obligations  are 
shown,  and  one  of  such  obligations  Is  a  note 
held  by  the  payee  bearing  no  Indorsement  of 
payment,  and  there  Is  nothing  but  the  mere 
payment  of  money  which  could  have  been 
applied  upon  either  obligation,  there  would 
be  nothing  to  overcome  the  presumption  of 
nonpayment  of  the  note.  The  payer  would 
not  have  satisfied  the  requirement  of  furnish- 
ing evidence  warranting  the  inference  that 
the  payment  was  on  account  of  the  note  rather 
than  on  account  of  the  other  obligation  or  ob- 
ligations. See  White  v.  White,  44  S.  W.  83, 
19  Ky.  Law  Bep.  1690;  Wessel  v.  Bishop,  76 
Neb.  74,  107  N.  W.  220;  Wells  v.  Byan,  84 
Va.  341,  6  S.  E.  21.  If,  on  the  other  hand, 
It  Is  made  to  affirmatively  appear  that  there 
was  but  one  obligation  or  transaction,  and 
a  payment  of  money  by  the  debtor  to  the 
creditor  is  shown,  it  would  follow,  by  rea- 
son of  the  presumption  that  money  paid  was 
due  to  the  payee,  that  the  money  was  paid 
on  account  of  that  obligation.  There  Is  ap- 
parently some  confusion  In  the  authorities 
as  to  the  situation  where  the  only  obligation 
of  the  debtor  expressly  shown  is  the  one  in 
suit,  the  debtor  having  failed  to  Introduce 
evidence  tending  to  show  that  there  was  no 
other  obligation,  and  there  is  nothing  in  the 


evidence  bearing  on  that  question.  On  the 
one  hand  it  is  strongly  maintained  that  the 
burden  Is  on  the  debtor  to  produce  evidence 
warranting  the  Inference  that  there  was  no 
other  obligation  or  transaction  on  which  the 
money  paid  might  properly  be  applied  (see 
Somervall  v.  Gillies,  31  Wis.  152 ;  Galbralth 
v.  Starks,  117  Ky.  915,  79  S.  W.  1191,  25  Ky. 
Law  Bep.  2090;  Smith's  Appeal,  52  Mich. 
415,  18  N.  W.  195),  while  on  the  other  hand 
It  appears  to  be  Intimated  that  the  payment 
being  shown,  the  burden  shifts  to  the  payee 
to  affirmatively  show  that  there  was  some 
other  obligation  to  which  the  money  paid 
might  properly  be  applied,  and  that  In  the 
absence  of  such  showing  the  conclusion  Is  in- 
evitable that  the  payment  was  on  account  of 
the  debt  in  suit  Murphy  v.  Richardson,  33 
Pa.  235;  Masser  v.  Bowen,  29  Pa.  128,  72 
Am.  Dec.  619 ;  Jesse  v.  Davis,  Adm'r,  34  Mo. 
App.  353.  We  do  not  see  how  the  reasoning 
of  such  opinions  as  those  in  Somervall  v. 
Gillies,  supra,  Galbralth  v.  Starks,  supra, 
and  Smith's  Appeal,  supra,  can  be  refuted,  if 
we  follow  the  rule  that  the  burden  of  proof 
of  "payment"  Is  on  the  debtor.  The  real 
doctrine  of  those  cases  is  simply  that  the 
person  upon  whom  rests  this  burden  of  proof 
of  payment  must  Introduce  evidence  tending 
to  show  that  the  money  paid  was  paid  on  ac- 
count of  the  particular  debt  rather  than  up- 
on some  other  debt  or  transaction  not  In- 
volved In  the  action— evidence  sufficient  to 
warrant  such  an  Inference.  If  such  evidence 
be  produced,  the  question  of  payment  Is  one 
for  the  jury.  The  presumption  of  nonpay- 
ment of  a  note,  arising  from  the  possession 
of  the  note  Is  opposed  by  the  evidence  so  In- 
troduced, and  the  Issue  Is  purely  one  of  fact 
In  Galbralth  v.  Starks,  supra,  where  it  was 
held  that  "the  debtor  must  show  that  the 
money  was  to  be  applied  on  such  indebted- 
ness, or  at  least  that  there  was  no  other  In- 
debtedness," it  was  said  that  the  mere  pass- 
ing of  money  from  the  debtor  to  the  creditor 
may  be  a  strong  circumstance  In  determining 
whether  It  was  Intended  and  accepted  as 
payment  on  the  note,  and  that  other  slight 
circumstances  might  satisfy.  For  this  rea- 
son such  evidence  is  always  admissible,  as 
was  held  on  the  former  appeal  In  this  case, 
and  practically  nothing  more  than  the  ques- 
tion of  the  admissibility  of  such  evidence 
was  Involved  In  the  cases  relied  on  by  de- 
fendant which  we  have  just  cited.  But  such 
evidence  cannot  as  matter  of  law  controvert 
the  presumption  of  nonpayment.  It  is  to  be 
noted  that  the  statute  nowhere  declares  that 
any  presumption  arises  from  such  evidence. 
Its  sole  effect  If  sufficient  to  warrant  an  In- 
ference of  payment  on  account  of  the  debt 
In  suit,  Is  to  make  the  question  of  payment 
on  such  debt  one  of  fact  for  the  jury.  The 
opinion  of  the  district  court  of  appeal  on  the 
former  appeal  cannot  be  held  to  establish  the 
law  of  the  case  to  any  greater  extent  than 
this,  and  the  opinion  of  that  court  on  this 
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appeal  clearly  shows  why  the  former  opin- 
ion should  not  be  construed  as  attempting  to 
decide  anything  more  than  that  the  evidence 
stricken  out  was  competent  and  relevant 
We  are  satisfied  that  it  must  be  held  that 
the  evidence  we  have  set  forth  was  such  as 
to  sufficiently  support  the  finding  of  the  Ju- 
ry that  the  defendant  had  not  shown  pay- 
ment of  any  part  of  the  obligation  in  suit. 
Prominent  among  the  things  tending  to  sup- 
port such  conclusion  is,  of  course,  the  fact 
that  the  amounts  paid  were  in  the  aggregate 
largely  in  excess  of  the  amount  of  the  note. 

At  the  same  time  we  think  there  was 
enough  in  the  evidence,  taking  It  as  a  whole 
and  considering  all  of  the  circumstances,  to 
support  a  conclusion  that  so  far  as  was  nec- 
essary to  accomplish  that  result,  the  pay- 
ments were  on  account  of  the  note,  and  that 
the  excess  only  was  on  account  of  some  oth- 
er obligation  or  transaction.  The  relation  of 
the  parties  and  the  probable  resulting  confi- 
dence in  each  other  therefrom,  the  apparent 
actual  confidence  in  each  other,  the  manner 
of  payment  of  the  amounts  of  money  actually 
given  by  Theodore  to  plaintiff,  the  fact  that 
Theodore  was  financially  able  to  easily  dis- 
charge this  obligation  and  left  several  thou- 
sand dollars  In  certificates  of  deposit  at  his 
death,  are  circumstances  that  might  proper- 
ly influence  the  jury  In  arriving  at  such  con- 
clusion. Especially  Is  It  true  that  such  a 
conclusion  would  be  warranted  as  to  the  first 
two  payments  which  taken  together  did  not 
exceed  the  amount  due  on  the  note.  As  to 
these  payments  the  circumstance  of  a  pay- 
ment in  excess  of  the  amount  due  on  the  ob- 
ligation shown  does  not  exist,  and  these  pay- 
ments are  so  distinguished  thereby  from  the 
last  two  payments  that  the  jury  would  have 
been  warranted  in  concluding  that  they  were 
made  upon  the  note,  and  that  the  last  two 
were  wholly  on  some  other  obligation  or 
transaction.  And  more  especially  would  the 
conclusion  of  payment  on  the  note  be  war- ; 
ranted  as  to  the  second  payment  because  of 
the  fact  that  it  was  made  upon  the  very  day 
that  a  payment  was  made  to  Theodore  on  ac- 
count of  the  Schmidt  loan,  to  assist  in  mak- 
ing which  plaintiff  loaned  Theodore  the  |3,- 
000,  which  constituted  one-half  of  the  loan, 
and  that  the  payment  then  made  by  Theo- 
dore to  plaintiff  was  In  amount  a  little  over 
one-half  of  the  amount  received  by  him  from 
Schmidt. 

It  is  further  to  be  observed  that  if  the  ju- 
ry were  satisfied  from  the  evidence  that  even 
one  of  the  payments  was  made  upon  the  note 
in  suit,  that  fact  would  be  a  circumstance  In 
support  of  the  conclusion  that  all  were  so 
made,  in  view  of  the  nonindorsement  of  such 
payment  upon  the  note.  Such  nonindorse- 
ment of  a  payment  actually  made  would  tend 
to  show  a  course  of  dealing  in  regard  to  this 
note  that  might  satisfactorily  account  to  the 
Jury  for  the  absence  of  any  indorsement  as 
to  other  payments  or  even  the  surrender  of 
the  note  on  Its  full  payment 
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In  view  of  what  we  have  said,  it  Is  clear, 
as  decided  by  the  District  Court  of  Appeal, 
that  the  lower  court  erred  in  instructing  the 
jury  that  if  they  found  for  the  plaintiff  at 
all,  they  must  return  a  verdict  for  the  full 
face  value  of  the  note,  with  interest  there- 
on from  Its  date.  The  effect  of  this  was 
to  require  a  verdict  for  plaintiff  in  the  full 
amount  claimed,  even  though  the  Jury  were 
satisfied  that  the  first  two  payments  or  one 
of  such  payments  had  been  made  on  the 
note.  We  have  seen  that  the  Jury  may  have 
so  concluded  on  the  evidence,  and  in  the 
face  of  this  instruction  we  cannot  assume 
that  they  did  not  so  conclude  The  evi- 
dence in  the  case  is  of  such  a  nature  that 
the  error  in  giving  this  instruction  must  be 
held  to  have  been  prejudicial. 

Plaintiff's  main  contention  in  reply  to  the 
claim  of  error  in  this  behalf  Is  that  the  giv- 
ing of  this  instruction  was  not  sufficiently 
specified  as  error  In  the  statement  on  motion 
for  new  trial,  the  statute  (subdivision  3,  | 
659,  Code  Civ.  Proc.)  providing  that  when  er- 
rors in  law  are  relied  on  "the  statement  shall 
specify  the  particular  errors  upon  which  the 
party  will  rely,"  and  "if  no  such  specifica- 
tion be  made,  .the  statement  shall  be  disre- 
garded on  the  hearing  of  the  motion."  The 
statement  does  contain  an  attempted  specifi- 
cation of  the  particular  errors  relied  on,  but 
in  regard  to  the  instruction  in  question  the 
only  specification  was  the  general  one  cover- 
ing all  of  plaintiff's  requested  instructions. 
It  reads:  "The  court  erred  in  giving  each 
and  every  Instruction  requested  by  plaintiff." 
There  were  nine  instructions  so  requested, 
and  of  these  the  giving  of  three  others  was 
specified  elsewhere  with  more  particularity. 
It  cannot  be  doubted  if  defendant  had  sev- 
erally specified  as  error  the  giving  of  each 
of  the  nine  Instructions  requested  by  plain- 
tiff, there  would  have  been  a  sufficient  com- 
pliance with  the  statute.  While  the  omnibus 
method  followed  here  Is  not  a  method  that  it 
would  always  be  safe  to  adopt,  we  cannot 
see  but  that  in  this  case  it  as  clearly  notified 
plaintiff  as  to  the  particular  errors  relied  on 
as  would  a  several  specification  as  to  each 
instruction.  We  are  of  the  opinion  that 
the  specifications  should,  under  the  circum- 
stances, be  held  sufficient  Plaintiff  cites 
Hall  v.  Susskind,  120  Cal.  550,  5GG,  53  Pac. 
40,  In  support  of  his  contention.  That  case 
does  not  go  to  the  extent  of  holding  that  such 
a  specification  as  the  one  here  involved  will 
never  be  considered  sufficient  The  only  as- 
signment there  was  of  errors  "pointed  out 
and  designated  in  the  foregoing  transcript  by 
exceptions  Nos.  1,  2,  3,  etc.,  to  25,  and  the 
court  erred  In  each  of  its  said  rulings."  This 
court  was  unable  to  find  any  exceptions  in 
the  transcript  numbered  in  any  manner.  It 
was  said  simply  that  the  specification  "can 
scarcely  be  regarded  as  such  a  specification 
of  particular  errors  as  the  statute  requires" 
and  "moreover,  we  have  been  unable  to  find 
an  exception  in  the  transcript  numbered  in 


Digitized  by  Google 


CaL) 


STEIN  v.  UNITED  RAILROADS  OP  SAN  FRANCISCO 


663 


any  manner."   The  other  cases  relied  on  In 
this  connection  related  to  the  question  of 
sufficiency  of  statement  of  claim  of  error  In 
printed  briefs  of  counsel. 
The  order  denying  a  new  trial  Is  reversed. 

We  concur:  SHAW,  J. ;  SLOSS,  J. ;  LOR- 
IGAN,  J. ;  MELVIN,  J. 


STEIN  v.  UNITED  RAILROADS  OF  SAN 

FRANCISCO.    (S.  F.  5,148.) 
(Supreme  Court  of  California.   Feb.  2,  1911.) 

1.  Street  Railroads  (8  110*)— Actions  fob 
Injuries— Pleading— Negligence. 

A  complaint  against  a  street  railroad  com- 
pany for  personal  injuries  which  alleges  that 
the  defendant  ran  one  of  its  cars  in  such  a  neg- 
ligent manner  that,  when  it  came  to  a  crossing 
of  two  designated  streets,  it  ran  into  and  severe- 
ly injured  plaintiff  sufficiently  avers  negligence, 
it  being  sufficient  to  say  that  an  act  was  negli- 
gently done  without  Stating  the  particular  omis- 
sion which  rendered  it  negligent,  although  it  must 
appear  from  the  facts  averred  that  the  negli- 
gence caused  or  contributed  to  the  Injury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  f  224;  Dec  Dig.  |  110.*] 

2.  Appeal  and  Erbob  (I  1040*)— Harmless 
Error  —  Demurrers— Overruling  Demur- 
rer. 

Where  a  street  railroad  company  demurs 
to  the  complaint  in  an  action  against  it  for 
personal  injuries  on  the  ground  of  its  uncertain- 
ty in  charging  negligence,  the  overruling  of  the 
demurrer  is  error  without  prejudice,  unless  the 
defendant  was  misled  by  the  defect  in  the  plead- 
ings, and  the  case  was  not  fairly  tried  on  the 
merits. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,-  Cent.  Dig.  gg  4089-4105;  Dec.  Dig.  g 
1040.*] 

3.  Municipal  Corporations  (g  705*)  —  Use 
op  Streets  —  Negligence  —  Violation  op 
Ordinance— "Crossing." 

The  violation  of  a  local  ordinance  which 
forbidB  driving  faster  than  a  walk  over  or  up- 
on a  crossing  is  negligence  per  se,  if  such  vio- 
lation contributes  proximately  to  an  accident, 
the  word  "crossing"  including  not  merely  that 
part  of  the  street  used  ordinarily  by  pedestrians 
in  moving  from  one  side  of  the  street  to  the 
other,  but  the  entire  area  covered  by  the  inter- 
section of  two  streets. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  gg  1515-1517;  Dec. 
Dig.  g  705.*] 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1763,  1764;  vol.  8,  p.  7624.} 

4.  Appeal  and  Error  (g  1067*)  —  Review  — 
Prejudicial  Error  —  Instructions  —  Re- 
fusal. 

Where  there  was  evidence  in  an  action 
against  a  street  railroad  company  for  personal 
injuries  that  plaintiff  at  the  time  of  the  acci- 
dent was  driving  over  a  crossing  faster  than  a 
Walk,  which  was  forbidden  by  ordinance,  so 
that  plaintiff  was  negligent  per  se.  if  his  viola- 
tion contributed  to  an  accident,  the  refusal  of 
instructions  that  if  plaintiff  drove  over  the 
street  crossing  faster  than  a  walk  he  was  neg- 
ligent as  matter  of  law,  and  that  the  failure  of 
any  person  to  perform  a  duty  imposed  by  ordi- 
nance or  other  legal  authority  of  itself  waa  neg- 
ligence, is  reversible  error. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent.  Disr.  g  4229:  Dec.  Dig.  g  1067.*] 


5.  Trial  (g  296*)— Instructions— Construc- 
tion —  Construction  of  Charge  as  a 
Whole. 

It  is  not  an  objection  to  instructions  upon 
contributory  negligence  that  they  ignore  the 
doctrine  of  last  clear  chance,  where  an  instruc- 
tion covering  that  subject  is  given  in  another 
part  of  the  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  705-713;  Dec.  Dig.  g  296.*] 

6.  Street  Railroads  (g  103*)— Actions  for 
Injuries  —  Injury  Avoidable  Notwith- 
standing Contributory  Negligence  — 
Last  Clear  Chance. 

Where  the  motorman  of  a  street  car  which 
struck  plaintiff  saw  or  had  the  means  of  seeing 
plaintiff's  situation  before  the  collision,  and 
had  the  opportunity  by  proper  care  to  avoid  the 
collision  and  failed  to  exercise  such  care  or  to 
do  what  reasonable  prudence  dictated,  the  street 
railroad  company  is  liable. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  g  219;  Dec.  Dig.  g  103.*] 

7.  Trial  (g  236*)— Instructions— Sufficien- 
cy as  to  Subject-Matteb— Credibility  or 
Witnesses. 

In  an  action  against  a  street  railroad  for 
personal  Injuries,  where  there  is  no  suggestion 
of  perjury,  an  instruction  on  the  credibility  of 
a  witness  to  consider  whether  his  testimony  is 
in  itself  contradictory,  whether  it  has  been  con- 
tradicted by  other  credible  witnesses,  whether 
his  statements  are  reasonable  and  consistent 
with  facts  established  by  other  evidence,  his 
manner,  the  bias  or  prejudice,  if  any,  manifest- 
ed by  him,  etc.,  without  an  instruction  that  "if 
a  witness  has  sworn  falsely  to  any  material 
matter  the  jury  should  distrust  his  testimony" 
Is  proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  531-533 ;  Dec.  Dig.  g  236.*] 

8.  Street  Railroads  (g  118*)— Personal  In- 
juries—Instructions. 

The  refusal  of  an  instruction  to  the  jury  in 
an  action  against  a  street  railroad  company  for 
personal  injuries  that  if  the  accident  occurred 
without  the  fault  of  either  party,  defendant 
would  not  be  liable  is  not  error,  as  it  is  only 
the  formal  statement  of  a  rule  which  the  jury 
would  know  without  instruction. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  gg  258-269;  Dec.  Dig.  g 
118.*] 

9.  Damages  (g  216*)  —  Personal  Injuries  — 
Instructions. 

Under  Civ.  Code,  g  3283,  the  award  of  dam- 
ages for  detriment  resulting  after  the  com- 
mencement of  the  action  or  certain  to  result  in 
the  future,  an  instruction  in  an  action  for  per- 
sonal injuries  that,  in  estimating  the  damages, 
the  jury  might  consider  whether  the  injury  to 
plaintiff  was  temporary  or  was  likely  to  be 
permanent  and  which,  by  the  following  sen- 
tence, instructed,  "And  from  all  these  elements 
you  will  resolve  what  sum  will  fairly  compen- 
sate the  plaintiff  for  the  injury  sustained," 
and  by  another  part  of  the  instruction  limits 
the  jury  to  a  consideration  of  the  pecuniary 
damage,  if  any,  "proved  to  have  been  sustain- 
ed," is  proper. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent.  Dig.  g§  548-555;  Dec.  Dig.  g  216.*] 

10.  Appeal  and  Error  (g  932*)  —  Review  — 
Presumptions  —  Verdict— Amount  of  Re- 
covery. 

There  is  no  presumption  from  the  small- 
ness  of  a  verdict  that  any  element  of  damages 
was  ignored  by  the  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  3782 ;  Dec.  Dig.  g  932.*] 
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11.  Street  Railroads  (f  114*}— Actions  for 

Injuries— Sufficiency  of  Evidence— Con- 
tributory Negligence— Violation  of  Mu- 
nicipal Ordinance— Willful  or  Wanton 
Injury. 

Evidence  in  an  action  against  a  street  rail- 
road company  for  personal  injuries  held  suffi- 
cient to  show  that  the  plaintiff  was  guilty  of 
contributory  negligence,  and  sufficient,  upon  the 
theory  of  the  last  clear  chance,  to  support  the 
general  verdict  for  the  defendant 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §§  239-250;  Dec.  Dig.  1 114.«] 

12.  Appeal  and  Error  (8 1177*)— Prejudicial 
Error— Refusal  of  Instruction. 

In  an  action  against  a  street  railroad  com- 
pany for  personal  injuries  where  the  defend- 
ant's negligence  depended  upon  whether  it  had 
observed  the  last  chance  rule,  the  refusal  to  sub- 
mit to'the  jury  a  special  interrogatory  as  to 
the  degree  of  care  exercised  by  the  motonnan, 
after  his  apprehension  of  the  plaintiff's  danger, 
necessitates  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  If  4597-4620;  Dec  Dig.  | 
1177.*] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  Geo.  A. 
Sturtevant,  Judge. 

Action  by  Jacob  Stein  against  the  United 
Railroads  of  San  Fransctsco.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 

A.  A.  Moore,  Stanley  Moore,  W.  M.  Can- 
non, and  W.  H.  Orrick,  for  appellant  WaL 
J.  Tnska,  for  respondent 

MEL V IN,  J.  Plaintiff's  wagon  was  struck 
by  one  of  the  electric  cars  of  the  defendant 
corporation  while  he  was  driving  across  the 
track  on  Turk  street  at  the  crossing  of  Bu- 
chanan street  In  the  city  of  San  Francisco. 
Judgment  was  rendered  in  favor  of  plaintiff. 
Defendant  appeals  therefrom  and  from  an 
order  denying  its  motion  for  a  new  trial. 

The  allegations  of  the  complaint  material 
to  this  discussion  are  that  the  defendant  "op- 
erated, ran,  and  conducted  one  of  its  cars 
upon  and  along  said  Turk  street  aforesaid  in 
such  a  careless,  negligent,  reckless,  wrong- 
ful, and  unlawful  manner  that  the  said  car, 
when  it  came  to  the  crossing  by  the  street 
known  as  Buchanan  street  and  the  said  Turk 
street  while  going  in  an  easterly  direction, 
ran  into  and  upon  the  plaintiff  and  severely 
injured  the  plaintiff  in  and  upon  his  head 
and  in  and  about  his  body."  Then  follow 
averments  describing  in  detail  the  extent  of 
the  injuries  and  setting  forth  the  amount 
claimed  as  damages. 

There  was  a  special  demurrer  to  the  com- 
plaint on  the  ground  of  uncertainty  in  that 
according  to  appellant's  contention,  it  could 
not  be  determined  therefrom  what  act  the 
defendant  did  or  omitted  to  do  which  con- 
stituted negligence.  This  not  being  an  action 
in  which  negligence  is  presumed  from  the  oc- 
currence of  the  accident  and  the  burden  of 
exculpation  is  upon  the  defendant,  as  In 
those  cases  wherein  the  relation  of  carrier 
and  passenger  existed  between  the  parties, 
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appellant  earnestly  urges  that  the  complaint 
should  have  specified  the  acts  and  omissions 
constituting  the  alleged  negligence.  Many 
cases  are  cited  showing  that  the  rule  for 
which  appellant  contends  exists  In  some  oth- 
er states.  In  California,  however,  it  Is  dif- 
ferent It  was  expressed  in  Smith  v.  Butt- 
ner,  90  Cal.  99,  27  Pac.  29,  as  follows:  "It 
is  well  settled  that  negligence  may  be  charg- 
ed In  general  terms ;  that  is,  what  was  done 
being  stated,  it  is  sufficient  to  say  It  was 
negligently  done,  without  stating  the  partic- 
ular omission  which  rendered  the  act  negli- 
gent. But  it  must  appear  from  the  facts 
averred  that  the  negligence  caused  or  con- 
tributed to  the  injury."  It  may, be  said,  fur- 
ther, that  even  If  it  were  error  (and  It  was 
not),  to  overrule  the  demurrer  for  uncertain- 
ty, it  was  error  without  prejudice  unless  the 
demurring  party  was  misled  by  the  defects 
In  the  pleading,  and  the  case  was  not  fairly 
tried  on  the  merits.  Here  it  appears  that 
the  issues  were  all  fully,  fairly,  and  under- 
standing^ tried.  Lemoore  v.  Fulgham,  151 
Cal.  2S4,  90  Pac.  936;  Irrgang  v.  Ott,  9  CaL 
App.  440,  99  Pac.  528. 

In  an  amendment  to  the  answer  defendant 
pleaded  plaintiff's  contributory  negligence  in 
violating  a  certain  ordinance  of  the  city 
and  county  of  San  Francisco  numbered  808. 
At  the  trial  the  ordinance  was  introduced 
without  objection.  This  by-law  provided 
that  It  should  be  unlawful  for  any  person  "to 
drive  any  horse  or  horses  at  a  rate  of  speed 
faster  than  a  walk  over  or  upon  any  street 
crossing."  Defendant  offered,  and  the  court 
refused,  a  number  of  instructions  with  ref- 
erence to  this  ordinance.  For  purposes  of 
Illustration,  It  will  be  sufficient  to  quote  two 
of  these  instructions,  as  all  were  of  similar 
purport: 

t  "If  you  find  from  the  evidence  in  this 
case  that  plaintiff  Jacob  Stein  drove  over  the 
street  crossing  at  Turk  and  Buchanan 
streets  at  a  faster  gait  than  a  walk,  I  in- 
struct you  as  a  matter  of  law  that  he  was 
guilty  of  negligence. 

"I  Instruct  you  that  the  failure  of  any  per- 
son to  perform  a  duty  imposed  upon  him 
by  an  ordinance  or  other  legal  authority  of 
itself  constitutes  negligence." 

The  refusal  of  the  court  to  give  this  in- 
struction is  assigned  as  error  by  appellant 
who  cites  in  support  of  this  contention  Siem- 
era  v.  Eisen,  54  Cal.  418 ;  Higgins  v.  Deeney, 
78  Cal.  578,  21  Pac.  428;  Drlscoll  v.  Market 
St.,  etc.,  Ry.  Co.,  97  Cal.  553,  32  Pac.  591, 
33  Am.  St.  Rep.  203;  Denison,  etc.,  Ry.  Co. 
v.  Carter,  98  Tex.  196,  82  S.  W.  788, 107  Am. 
St  Rep.  626;  Harrington  v.  L.  A.  Ry.  Co., 
140  Cal.  514,  74  Pac.  15,  63  L.  R.  A.  238,  98 
Am.  St  Rep.  85.  Evidently  the  word  "cross- 
ing" as  used  in  the  ordinance  Includes,  not 
merely  that  part  of  the  street  used  ordinarily 
by  pedestrians  in  moving  from  one  side  of 


113  PACIFIC  REPORTER 


•For  other  casts  sm  mum  topic  and  section  NUMBER  In  Dec.  Die.  A  Am.  Dig.  Key  No.  geries  *  Bep'r  Indexes 

Digitized  by  Google 


STEIN  T.  UNITED  RAILROADS  OF  SAN  FRANCISCO 


666 


the  street  to  the  other,  hat  refers  to  the  en- 
tire area  covered  by  the  two  street!  at  their 
place  of  Intersection.  In  City  St  Imp.  Co. 
v.  Laird,  188  CaL  29,  70  Pac.  817,  it  was  held 
that  "a  crossing  is  the  intersection  of  two 
streets  and  from  the  nature  of  the  term  can 
have  no  property  fronting  upon  it"  The 
title  and  contents  of  the  ordinance  both  in- 
dicate that  this  was  the  meaning  of  the 
word  "crossing"  In  the  minds  of  the  legisla- 
tors who  enacted  the  by-law.  The  ordi- 
nance is  entitled  "Ordinance  No.  803  (approv- 
ed June  11,  1808),  Prohibiting  Fast  Driving 
on  Public  Highways,"  and  the  same  section 
which  contains  the  inhibition  to  drive  faster 
than  a  walk  over  or  upon  a  crossing  makes 
It  unlawful  and  in  violation  of  the  ordinance 
to  drive  immoderately  on  a  public  highway. 
That  the  respondent  was  driving  faster  than 
a  walk  Is  undisputed.  He  himself  said:  "My 
horse  was  proceeding  at  a  slow  trot  as  It 
crossed  the  crossing  at  Turk  and  Buchanan 
streets,  and  when  the  accident  occurred." 
James  B.  Molloy,  who  was  a  passenger  on 
the  appellant's  car,  testified  that  "the  horse 
was  proceeding  at  a  slow  trot — a  little  over 
a  walk";  while  Fletcher,  the  conductor,  de- 
clared, "The  horse  and  wagon  were  going 
along  at  about  eight  or  nine  miles  an  hour. 
The  horse  was  trotting  along  at  a  little  above 
a  medium  trot;  he  was  going  at  a  pretty 
good  trot"  These  were  the  only  witnesses 
who  testified  regarding  the  speed  of  the 
horse,  and  in  any  view  of  the  testimony  of 
any  or  all  of  them,  the  Instruction  above 
quoted,  and  the  others  upon  the  same  sub- 
ject, should  have  been  given.  It  is  the  set- 
tled rule  in  this  state  under  the  doctrine  of 
Callfornlan  cases  above  cited  that  the  vio- 
lator of  a  local  ordinance  is  guilty  of  negli- 
gence per  se  if  such  violation  contributes 
proximately  to  the  accident  It  Is  no  suffi- 
cient answer  to  appellant's  objection  to  the 
court's  refusal  to  give  the  requested  instruc- 
tions that  they  ignored  the  doctrine  of  the 
"last  clear  chance."  To  announce  such  a 
rule  would  be  to  hold  that  each  instruction 
must  express  all  the  law  on  the  subject  con- 
sidered. The  jurors  were  elsewhere  in  the 
charge  of  the  court  fully  informed  regarding 
the  doctrine  of  "last  clear  chance"  as  fol- 
lows: "I  Instruct  you  that  one  having  knowl- 
edge of  the  dangerous  situation  of  another, 
and  having  a  clear  opportunity  by  the  ex- 
ercise of  proper  care  to  avoid  injuring  an- 
other, must  do  -so,  notwithstanding  the  lat- 
ter has  placed  himself  in  such  situation  of 
danger  by  his  own  negligence.  If,  therefore, 
you  should  find  from  the  evidence  that  the 
motorman  of  defendant's  car  which  collid- 
ed with  the  plaintiff,  saw  or  had  the  means 
of  seeing  the  situation  in  which  plaintiff 
was  before  the  collision,  and  had  the  oppor- 
tunity, by  the  exercise  of  proper  care,  to 
avoid  the  collision  and  avoid  injuring  the 
plaintiff,  and  failed  to  exercise  such  care  or 
to  do  what  reasonable  prudence  would  dic- 


tate he  should  have  done  to  avoid  Injuring 
the  plaintiff,  the  defendant  is  liable,  and 
your  verdict  must  be  for  the  plaintiff." 
The  ordinance  in  question  was  pleaded  and 
was  introduced  in  evidence.  To  refuse  the 
requested  instructions  with  reference  to  it 
was  clearly  erroneous  and  so  prejudicial  to 
appellant  that  a  new  trial  must  be  ordered. 

Appellant's  next  assignment  of  error  re- 
lates to  the  court's  refusal  to  give  the  follow- 
ing instruction  approved  in  People  v.  Stev- 
ens, 141  Cal.  492,  75  Pac.  64:  "If  a  witness 
before  you  has  willfully  sworn  falsely  to  any 
material  matter,  it  is  your  duty  to  distrust 
his  testimony."  Unquestionably  this  is  a 
proper  instruction  when  occasion  requires 
the  court  to  give  one  upon  the  subject  of 
willful  false  swearing.  In  the  present  case 
we  cannot  say  that  the  court  erred  in  deter- 
mining that  there  was  no  occasion  for  giving 
the  Instruction.  There  was  no  suggestion 
by  either  side  of  willful  perjury,  and  the  ju- 
rors were  fully  instructed  on  the  method  of 
determining  the  credibility  of  a  witness  as 
follows:  "In  determining  the  credibility  of 
a  witness,  you  should  consider  whether  his 
testimony  is  in  itself  contradictory,  whether 
it  has  been  contradicted  by  other  credible 
witnesses,  whether  his  statements  are  rea- 
sonable or  unreasonable,  whether  they  are 
consistent  with  other  or  with  the  facts  estab- 
lished by  other  evidence  or  admitted.  You 
may  also  consider  the  witness'  manner  of 
testifying  upon  examination,  the  bias  or  prej- 
udice, if  any,  manifested  by  him,  his  inter- 
est or  absence  of  interest  in  the  suit  his  rec- 
ollection, whether  good  or  bad,  clear  or  in- 
distinct concerning  the  facts  to  which  he  tes- 
tifies, his  inclination  or  motives,  together 
with  his  opportunity  of  knowing  the  facts 
whereof  he  speaks.  The  direct  evidence  of 
one  witness  who  is  entitled  to  full  credit 
is  sufficient  proof  of  any  fact  in  a  civil  suit" 

It  was  not  error  for  the  court  to  refuse 
an  instruction  that  if  the  accident  occurred 
without  the  fault  of  either  party  appellant 
would  not  be  liable.  A  Juror  would  know 
that  such  was  the  rule  without  instruction 
and  it  would  seem  absurd  to  burden  the  rec- 
ord with  a  formal  statement  of  a  truth  so 
self-evident  The  Jury  was  charged  fairly 
and  fully  upon  the  subject  of  contributory 
negligence,  and  although  certain  of  appel- 
lant's proposed  Instructions  on  this  subject 
were  refused,  their  substance  was  properly 
submitted  to  the*  jury  in  the  charge  given  by 
the  court  of  its  own  motion. 

As  a  part  of  one  of  the  Instructions  the 
Jurors  were  told  that  "In  estimating  the 
amount  of  damage  they  might  consider 
whether  the  injury  was  temporary  in  its  na- 
ture, or  was  likely  to  be  permanent  in  its 
character."  It  is  most  earnestly  submitted 
that  the  above  language  violates  the  rule 
of  damages  declared  by  section  8288,  Civ. 
Code,  which  provides  that  "damages  may  be 
awarded  in  a  judicial  proceeding  for  detrl- 
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ment  resulting  after  the  commencement 
thereof  or  certain  to  result  In  the  future." 
We  do  not  think  the  instruction  as  given  did 
violence  to  the  rule  announced  in  Melone  v. 
Sierra  Ry.  Co.,  151  Cal.  116,  91  Pac.  522.  In 
that  case  the  jury  were  told  that  an  element 
•of  damage  was  "the  pain  and  anxiety  that 
he  has  suffered  or  may  suffer  by  reason  of 
his  injuries,"  and  that  in  estimating  the 
damages  to  be  awarded  "you  may  take  into 
consideration  •  *  •  the  physical  and 
mental  suffering  he  may  have  sustained  or 
may  undergo  in  the  future  by  reason  of  his 
injuries."  In  that  case,  the  judgment  was 
very  properly  reversed  because  an  instruc- 
tion that  a  recovery  might  be  had  for  pain 
and.  suffering  merely  possible  In  the  future 
was  clearly  opposed  to  the  criterion  announc- 
ed by  section  3283  of  the  Civil  Code.  But 
the  sentence  above  quoted  from  an  instruc- 
tion given  in  this  case  neither  stated  nor  im- 
plied that  damages  might  be  awarded  for 
merely  possible  future  suffering.  The  lan- 
guage is  taken  from  the  midst  of  an  instruc- 
tion wherein  the  Jurors  were  informed  that 
in  estimating  the  amount  of  damage,  if  any. 
they  might  consider  the  pain  suffered,  If  any. 
the  nature,  extent  and  severity  of  the  in- 
juries sustained,  if  any,  the  extent,  degree 
and  character  of  suffering,  mental  or  physi- 
-cal,  if  any,  its  duration  and  severity,  and 
medical  expenses,  cost  of  nursing,  loss  of 
time  and  value  thereof,  and  loss,  if  any,  of 
earning  capacity.  Then  comes  the  sentence: 
■"You  may  also  consider  whether  the  injury 
-was  temporary  in  its  nature,  or  likely  to  be 
permanent  in  its  character."  This  is  im- 
mediately followed  by  the  concluding  sentence 
of  the  instruction:  "And  from  all  these  ele- 
ments you  will  resolve  what  sum  will  fairly 
compensate  the  plaintiff  for  the  injury  sus- 
tained." The  former  sentence  describes  the 
mental  process  which  the  jury  must  follow 
In  reaching  a  conclusion  regarding  the  per- 
manent or  temporary  character  of  the  injury. 
True,  If  the  sentence  stood  alone,  it  might 
be  open  to  the  objection  urged  against  it, 
"but  its  vice  is  nullified  by  the  very  next  sen- 
tence which  limits  the  jury's  award  to  the 
injury  "sustained" — not  to  a  future,  contin- 
gent injury.  The  first  sentence  of  the  In- 
struction also  limits  the  Jury  to  a  considera- 
tion of  the  pecuniary  damage,  if  any,  "prov- 
ed to  have  been  sustained."  The  instruction 
was  more  favorable  to  appellant  than  a  full 
statement  of  the  law  would  have  been,  for 
the  Jurors  were  not  told  that  they  might 
-grant  any  compensation  for  future  suffering, 
certain  or  otherwise. 

Respondent  also  contends  that  the  small- 
ness  of  the  verdict  ($500)  precludes  the  idea 
•that  the  Jury  considered  anything  except  the 
actual  loss  of  time,  the  medical  expenses  and 
cost  of  nursing  which  he  was  forced  to  meet 
by  reason  of  his  injuries,  and  that  therefore 
the  element  of  suffering,  either  future  or 
past,  was  not  considered  by  the  Jury.  This 


argument,  though  ingenious,  is  fallacious. 
We  cannot  presume  that  any  element  of  dam- 
age was  ignored  by  the  jury  merely  because 
the  verdict  was  not  for  a  large  sum  of  mon- 
ey. Such  presumption  would  carry  us  into 
the  realm  of  most  unsatisfactory  speculation. 
Before  considering  the  question  of  negligence 
involved  in  this  case,  it  will  be  necessary 
briefly  to  review  the  evidence. 

The  plaintiff  testified:  "I  was  proceeding 
along  Buchanan  street  in  a  southerly  direc- 
tion at  a  slow  trot  I  did  not  see  anything 
when  I  got  to  the  crossing  of  Turk  and  Bu- 
chanan streets.  When  within  four  or  six 
feet  from  the  northerly  line  of  Turk  street 
while  I  was  driving  on  Buchanan  street  I 
saw  several  chuck  holes,  and  I  was  driving 
so  as  to  get  out  of  the  way  of  these.  When 
I  got  to  the  corner  of  Turk  street  I  looked 
up  Turk  or  Webster  street  but  saw  no  car. 
I  then  drove  over  the  crossing  toward  the 
track ;  when  I  got  on  the  track  I  saw  a  car 
coming  at  great  speed  from  100  to  200  feet 
away,  west  from  where  I  then  was  while 
crossing  the  track*  I  am  pretty  positive  the 
car  was  over  100  or  200  feet  to  the  west 
when  I  first  saw  it.  I  was  going  In  a  south- 
erly direction.  I  speeded  up  my  horse — I 
saw  the  car — and  I  speeded  up  my  horse  to 
get  out  of  the  way.  The  car  struck  my  wag- 
on." The  witness  then  described  his  injuries 
due  to  his  being  thrown  from  the  wagon.  He 
also  said:  "I  didn't  observe  any  obstruction 
in  the  neighborhood  of  the  accident  There 
was  no  obstruction  either  way  that  I  could 
see.  The  street  was  clear  both  ways  as  far 
as  I  could  see.  My  wagon  was  a  covered 
wagon,  with  glass  windows  on  both  sides. 
The  weather  was  good  that  night."  Witness 
further  testified:  "When  I  encountered  the 
second  chuck  hole,  I  looked  up  Turk  street 
I  could  see  all  the  way  up  to  Webster  street 
When  my  body  came  into  tbe  line  of  Turk 
street,  there  was  nothing  to  prevent  me  see- 
ing clear  up  to  Fillmore  street  The  front 
feet  of  my  horse  were  on  the  track  when  I 
first  saw  the  headlight  of  the  car.  The  car 
was  then  nearer  200  feet  away  than  100 
feet;  maybe  it  was  300  feet  I  could  not  be 
positive.  I  was  going  at  a  slow  trot  I  then 
struck  the  horse  with  the  lines  and  be  went 
forward.  I  did  not  attempt  to  stop  the 
horse,  or  to  back  him  up.  The  car  was  going 
at  a  tremendous  speed,  at  a  very  rapid  rate. 
When  I  first  saw  the  car  coming  my  body 
was  not  upon  the  track,  my  wagon  was  near 
the  track."  James  B.  Molloy,  who  was  seat- 
ed on  the  front  of  the  Turk  street  car  testi- 
fied that  it  was  running  at  a  high  rate  of 
speed  after  leaving  Fillmore  street.  He  said: 
"It  took  a  part  of  a  minute  for  the  car  to 
go  from  Fillmore  to  Webster  street;  it  did 
not  take  a  minute.  I  should  judge  it  did 
not  take  as  long  to  go  from  Webster  street 
to  Buchanan  street  as  it  did  to  go  from 
Fillmore  to  Webster.  The  current  was  on 
full  force."    He  also  testified  that  when 
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about  the  middle  of  the  Mock  between  Web- 
ster and  Buchanan  streets  he  observed  the 
wagon  In  full  view  not  quite  on  the  track; 
that  the  car  struck  the  wagon  and  the  oc- 
cupant was  thrown  out ;  and  that  the  motor- 
man  "did  not  put  the  air  brake  on  until  with- 
in 10  feet  away  from  the  wagon."  The  wit- 
ness also  stated  that  the  horse's  head  was 
about  4  feet  from  the  track  when  he  first 
saw  it,  and  that  about  20  seconds  elapsed 
from  the  time  he  saw  the  wagon  until  the 
car  struck  It ;  that  the  way  was  unobstruct- 
ed, and  that  if  he  had  been  observing  he 
could  have  seen  the  car  as  soon  as  it  came 
out  "from  behind  the  property  line,"  and 
that  the  car  was  almost  upon  the  driver  be- 
fore he  made  any  effort  to  get  out  of  the 
way — that  the  front  wheels  had  cleared  both 
rails  of  the  track  before  the  driver  attempt- 
ed to  Increase  the  speed  of  the  horse.  Mr. 
Molloy  said  additionally:  "The  bumper  of  the 
car  struck  the  rear  wheel  of  the  wagon.  The 
driver  attempted  to  turn  his  horse  to  the 
left,  right  when  the  car  was  upon  him,  and 
after  the  fore  wheels  had  cleared  the  track. 
The  motorman  could  have  stopped  the  car  to 
avoid  a  collision  when  the  wagon  was  first 
seen  by  me.  I  did  not  think  there  would  be 
a  collision  •  •  *  because  the  least  efTort 
of  the  motorman  would  have  prevented  a  col- 
lision." The  conductor,  Fletcher,  in  addition 
to  the  testimony  about  the  speed  of  the  horse 
previously  referred  to,  said:  "About  when 
I  neared  Buchanan  street,  about  30  feet 
away  from  the  track  we  saw  a  covered  wag- 
on and  a  horse  coming.  About  the  minute 
I  saw  the  horse  and  wagon,  the  motorman 
must  have  seen  them,  too,  because  that  in- 
stant he  turned  oft*  the  power  and  put  the 
air  brakes  on  as  fully  as  he  could,  and  the 
car  Immediately  slackened,  but  the  wagon 
and  driver  kept  coming  right  along,  about 
the  same  gait  of  speed,  I  should  judge.  The 
"horse  and  wagon  were  going  along  at  about 
eight  or  nine  miles  an  hour.  *  •  •  He 
kept  going  right  along.  He  did  not  slacken 
his  speed  at  all,  and  kept  driving  right 
across  the  track.  When  he  got  on  the  track 
1he  car  closed  in  on  him  and  struck  him. 
At  that  time  the  car  had  slowed  down  to 
about  six  miles  an  hour,  or  about  half  speed 
— we  were  running  about  12  miles  when  we 
saw  him.  The  horse  was  not  thrown  down ; 
the  wagon  was  overturned.  *  •  •  I  should 
judge  that  when  I  first  saw  the  wagon  the 
car  was  about  40  feet  from  the  point  where 
the  accident  occurred."  Other  details  were 
related  by  Fletcher,  but  the  above  sufficiently 
sets  forth  the  substance  of  his  testimony. 
Stein,  Molloy,  and  Fletcher  were  the  only 
ones  who  testified  regarding  the  circumstanc- 
es of  the  accident 

This  cause  was  transferred  to  the  District 
Court  of  Appeal  for  the  Third  district  The 
justices  of  that  court  could  not  agree  and 
•each  wrote  an  .opinion  setting  forth  his  views. 
After  a  careful  consideration  of  the  record 
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and  of  these  opinions  we  agree  with  the  con- 
clusions of  Mr.  Justice  Burnett  on  the  ques- 
tions of  negligence  involved.  He  says:  "I 
cannot  resist  the  conclusion  that  plaintiff  was 
guilty  of  'contributory  negligence'  as  defined 
by  the  law.  We  are  bound  by  the  finding  of 
the  jury  that  'the  plaintiff,  while  approach- 
ing the  car  track  on  Turk  street,  by  the  exer- 
cise of  ordinary  care  could  have  seen  the  ap- 
proaching car.'  But  plaintiff  testified  that  he 
did  not  see  said  car  until  he  'got  on'  the 
track.  Therefore,  I  am  convinced,  he  did 
not  exercise  ordinary  care  in  approaching 
the  crossing.  However,  notwithstanding  his 
contributory  negligence,  I  think  there  is  suf- 
ficient evidence  upon  the  theory  of  the  'last 
clear  chance'  to  support  the  general  verdict 
The  law  upon  this  branch  of  the  case,  as  I 
understand  it,  was  correctly  given  by  the 
court  in  the  following  language:  'I  Instruct 
you  that  one  having  knowledge  of  the  dan- 
gerous situation  of  another,  and  having  a 
clear  opportunity  by  the  exercise  of  proper 
care  to  avoid  Injuring  him,  must  do  so,  not- 
withstanding the  latter  has  placed  himself 
in  such  situation  of  danger  by  his  own  neg- 
ligence. If,  therefore,  you  should  find  from 
the  evidence  that  the  motorman  of  the  de- 
fendant's car  which  collided  with  the  plain- 
tiff saw  the  plaintiff  before  the  collision,  and 
had  opportunity  by  the  exercise  of  ordinary 
care,  to  avoid  the  collision,  and  falling  to 
exercise  such  care  or  to  do  what  reasonable 
prudence  would  dictate  he  should  have  done 
to  avoid  Injuring  the  plaintiff,  the  defend- 
ant is  liable  and  your  verdict  must  be  for 
the  plaintiff.'  Of  the  two  elements  therein 
declared  necessary  to  exist  to  enable  plain- 
tiff to  recover  notwithstanding  his  own  neg- 
ligence, knowledge  by  the  motorman  of  the 
danger  is  disclosed  by  the  testimony  of  Mol- 
loy and  It  is  inferable  also  from  the  state- 
ment of  Fletcher,  the  conductor,  that  'as  soon 
as  the  motorman  saw  the  wagon  he  threw 
off  the  power  and  applied  the  brakes.'  If  the 
motorman  endeavored  to  stop  the  car  it  was 
clearly  for  the  purpose  of  avoiding  a  colli- 
sion with  plaintiff's  wagon.  This  purpose 
necessarily  Implies  on  the  part  of  the  motor- 
man  an  apprehension  of  danger  to  plaintiff. 
Besides,  from  the  fact  of  the  injury  itself 
and  the  position  of  the  said  motorman,  it 
would  be  fair  to  infer  that  he  had  knowl- 
edge before  the  accident  occurred  of  the  prob- 
ability of  the  collision.  The  evidence  then 
being  sufficient  to  show  that  the  motorman 
had  reason  to  believe  that  the  plaintiff  was 
likely  to  be  injured,  the  law  imposed  upon 
him  the  duty  of  exercising  at  least  ordinary 
care  to  avoid  the  Injury.  It  is  clear  that 
within  the  contemplation  of  ordinary  care 
and  prudence  and  in  consonance  with  a  Just 
regard  for  the  safety  and  welfare  of  others 
the  act  required  of  him  was  to  endeavor  to 
stop  his  car  before  a  collision  occurred.  At 
least,  tbe  case  was  such  as  to  make  it  a  prop- 
er question  to  be  determined  by  the  Jury 
whether  he  acted  promptly  In  his  effort  to 
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stop  the  car  when  he  was  apprised  of  plain- 
tiffs danger.  If  he  made  an  honest  effort  to 
do  so.  no  one,  of  course,  could  contend  that 
he  was  at  fault  But,  on  the  other  hand,  If 
he  failed  to  use  the  means  at  hand  and  made 
no  effort  to  prevent  the  accident  until  be  saw 
that  It  was  impossible  to  avert  it,  the  jury 
would  be  justified  in  finding  for  the  plain- 
tiff. To  my  mind  this  consideration  appears 
to  be  the  pivotal  question  in  the  case.  Upon 
its  solution  depends,  as  I  view  it,  the  dis- 
position of  the  cause.  The  evidence  upon  this 
point  is  conflicting.  The  verdict  can  be  sus- 
tained if  credit  Is  given  to  Molloy's  testimo- 
ny as  to  the  conduct  of  the  motorman.  But 
if  the  conductor  is  to  be  believed,  the  motor- 
man  did  all  that  could  be  required  of  any 
man.  To  weigh  this  testimony  and  to  deter- 
mine the  question  was,  of  course,  the  prov- 
ince of  the  Jury.  The  trouble  is,  however, 
that  we  are  left  in  doubt  as  to  the  conclusion 
of  the  Jury  upon  this  question  of  fact.  The 
jurors  were  asked  to  find  upon  it  but  the 
court  below— mistakenly,  I  think— held  it  to 
be  immaterial.  It  seems  to  me  as  material 
as  any  question  of  fact  in  the  case.  It  may 
be  that  the  Jury  could  not  determine  exactly 
'how  far  the  car  was  from  the  place  of  colli- 
sion at  the  time  the  motorman  turned  off  the 
power  and  applied  the  brakes.*  But  from  the 
testimony  it  could  be  ascertained  at  least  ap- 
proximately and  within  reasonable  limits, 
and  under  the  law  and  decisions  of  the  Su- 
preme Court  appellant  clearly  bad  the  right, 
I  think,  to  have  the  general  verdict  tested 
by  this  finding  of  fact.  The  result  of  the 
failure  to  find  upon  this  material  issue  is 
the  same  as  though  there  had  been  no  agree- 
ment upon  the  general  verdict,  as  pointed 
out  in  Plyeer  v.  Pacific,  etc.,  Cement  Co.,  152 
CaL  125,  92  Pac  56,  where  the  whole  ques- 
tion of  special  findings  by  a  Jury  is  thorough- 
ly discussed. 

"In  recapitulation:  The  case  presents  Itself 
to  my  mind  as  follows:  Plaintiff  was  clear- 
ly chargeable  with  contributory  negligence. 
The  verdict  can  be  upheld,  therefore,  only 
upon  the  theory  of  recklessness  or  wanton- 
ness upon  the  part  of  defendant's  servant, 
the  motorman.  This  latter  depends  upon  two 
elements,  to  wit,  knowledge  of  the  danger 
and  the  want  of  ordinary  care.  There  is  ev- 
idence of  both  but  the  latter  depends  entirely 
upon  the  question  whether  the  motorman 
made  every  effort  to  stop  his  car  as  soon  as 
he  had  knowledge  of  the  danger.  The  Jury 
was  requested  virtually  to  find  as  to  this 
fact.  They  failed  to  do  so  and  therefore  the 
alternative  is  a  new  trial." 

From  the  foregoing  it  appears  that  a  re- 
versal is  necessary. 

The  Judgment  and  order  are  reversed. 

We  concur:  HENSHAW,  J. ;  LORIGAN,  J. 

ANGELLOTTI,  J.  I  concur.  In  view  of  the 
undisputed  evidence,  the  plaintiff  was  driv- 


ing his  horse  at  a  rate  of  speed  faster  than 
a  walk  over  a  street  crossing,  in  violation  of 
the  terms  of  a  city  ordinance.  As  is  clear- 
ly shown  in  the  opinion,  it  must  be  held  that 
he  was  guilty  of  negligence  in  so  doing;  in 
other  words,  that  he  did  not  use  ordinary 
care  in  approaching  the  car  track  on  said 
crossing.  The  answer  of  the  Jury  to  the  first 
interrogatory,  "Did  the  plaintiff,  in  approach- 
ing the  car  track  on  Turk  street,  use  ordinary 
care  to  protect  himself  from  injury?"  which 
was,  "Yes,"  is  therefore  in  conflict  with  the 
uncontradicted  testimony.  This  answer  may 
well  be  attributed  to  the  failure  of  the  court 
to  give  the  two  requested  instructions  first 
discussed  in  the  opinion,  which,  as  is  there 
shown,  correctly  stated  the  law.  If  the  neg- 
ligence of  plaintiff  in  this  regard  contributed 
proximately  to  his  injury,  as  it  might  well 
have  done  in  view  of  the  evidence,  he  could 
not  recover,  unless  defendant  was  liable  un- 
der the  "last  clear  chance"  doctrine.  It  if 
Impossible  for  us  to  say,  upon  the  record  be- 
fore us,  that  the  verdict  of  the  Jury  was  not 
based  upon  the  theory  that  plaintiff  was  not 
guilty  of  contributory  negligence,  rather  than 
upon  the  last  clear  chance  doctrine.  Indeed 
there  is  absolutely  nothing  in  the  findings  of 
the  Jury  to  indicate  that  they  based  their 
verdict  upon  the  last  clear  chance  doctrine, 
and  the  evidence  is  such  upon  the  question  of 
the  motorman's  want  of  actual  knowledge  of 
plaintiff's  dangerous  position,  an  essential 
element  of  that  doctrine,  as  to  make  it  ex- 
tremely doubtful  whether  a  finding  of  lia- 
bility on  that  ground  could  be  held  to  be  suf- 
ficiently sustained.  I  think,  therefore,  that 
it  is  very  clear  that  the  refusal  to  give  the 
requested  Instructions  was  prejudicial. 

Upon  the  other  questions  discussed  in  the 
opinion,  I  concur  in  the  views  expressed  by 
Justice  MELVIN. 

We  concur:  SHAW,  J.;  SLOSS,  J. 


CONTRA  COSTA  WATER  CO.  v.  CITY  OF 
OAKLAND  et  aL  <S.  F.  4,462.) 

(Supreme  Court  of  California.  Jan.  19,  1911.) 

1.  Waters  and  Water  Courses  (|  208*)— 
Wateb  Companies— Rates— Validitt. 

The  court  in  determining  whether  water 
rates  for  a  corporation  formed  to  supply  a  city 
with  water  are  confiscatory,  must  ascertain  the 
value  of  the  property  on  which  the  corporation 
is  entited  to  a  return,  and  determine  the  per- 
centage of  return  to  which  the  corporation  is 
entitled  on  such  value,  and  where  the  rates 
yield  less  than  the  lowest  percentage  of  return 
to  which  the  corporation  la  entitled  the  rates 
are  confiscatory. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §j  292,  294;  Dec, 
Dig.  §  203.*] 

2.  Waters  and  Water  Courses  (|  203*)— 
Wateb  Companies— Rates— Validity. 

The  court,  in  such  case,  must  determine 
what  is  the  lowest  fair  percentage,  and  where 
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an  ordinance  gives  a  return  which,  though  low, 
la  not  palpably  unreasonable,  the  court  may 
not  disturb  it 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  if  292-294;  Dec 
Dig.  |  208.*] 

8.  Waters  and  Water  Courses  (§  203*)— 
Water  Companies— Rates— Validity. 
The  presumption  is  in  favor  of  the  valid- 
ity of  a  legislative  determination  fixing  rates 
for  water  furnished  by  a  corporation  to  supply 
a  city,  and  the  bnrden  is  on  the  party  attack- 
ing the  rates  to  show  their  invalidity. 

,  Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  |  293;  Dec  Dig.  ! 
208.*] 

4.  Waters  and  Wateb  Courses  (|  208*)— 
Water  Companies— Rates— Validity. 
The  provision  in  Const,  art  14,  |  1.  de- 
claring that  the  use  of  all  water  appropriated 
for  sale,  rental,  or  distribution  is  a  public  use, 
subject  to  the  control  of  the  state,  and  the  rates 
to  be  collected  for  the  use  of  water  supplied  to 
any  city  or  the  inhabitants  thereof,  must  be 
fixed,  annually,  by  the  city  authorities,  is  sus- 
tained on  the  principle  that  where  one  devotes 
his  property  to  a  public  use,  he  grants  to  the 
public  an  interest  therein,  and  must  submit  to 
be  controlled  for  the  common  good. 

[Ed.  Note.— For  other  cases,  see  Watere  and 
Water  Courses,  Cent  Dig.  |  292;  Dec.  Dig.  | 
203.*] 

&  Municipal  Corporations  <|  619*)— Police 
Power— Rates. 

Where  the  right  of  a  municipality  to  regu- 
late property  devoted  to  a  public  use  exists,  the 
right  to  establish  reasonable  compensation  for 
services  as  a  means  of  regulation  is  implied. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1359;  Dec.  Dig.  f 

6.  Constitutional  Law  (I  70*)— Legisla- 
tive Power— Power  or  Courts. 

The  exercise  of  the  right  by  the  state  to 
establish  reasonable  compensation  for  services, 
where  private  property  is  devoted  to  a  public 
.  use,  is  a  legislative  function,  whether  the  power 
is  exercised  directly  by  the  Legislature  or  by  a 
subordinate  or  administrative  body,  and  the 
courts  have  no  authority  to  revise  the  action 
of  the  rate-fixing  body. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  129;  Dec.  Dig.  |  70.*] 

7.  Waters  and  Water  Courses  (|  203*)— 
Water  Companies— Rates— Municipal  Or- 
dinances. 

A  city  ordinance  fixing  rates  for  water 
furnished  by  a  corporation  supplying  a  city, 
cannot  be  set  aside  when  enacted  in  the  manner 
provided  by  law  unless  it  is  invalid  on  a  con- 
stitutional ground. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  ||  292-294;  Dec. 
Dig.  |  203.*] 

8.  Eminent  Domain  (f  2*)— Water  Compa- 
nies—Rates—Municipal Ordinances. 

Where  the  effect  of  a  city  ordinance  fixing 
rates  for  water  furnished  by  a  corporation  sup- 
plying the  city  is  to  deprive  the  corporation  of 
a  fair  return  on  its  property,  the  ordinance  is 
violative  of  the  state  and  federal  constitutional 
guaranties  that  no  one  can  be  deprived  of  his 
property  without  just  compensation,  and  the 
courts  will  hold  the  ordinance  void,  and  this  is 
the  full  extent  of  the  power  of  the  courts  in 
such  a  matter. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  If  3,  4;  Dec.  Dig.  |  2.*] 


9.  Waters  and  Water  Courses  (|  203*)— 
Water  Companies— Rates— Municipal  Or- 
dinances. 

One  engaged  in  furnishing  water  to  the 
public  is  entitled  to  a  fair  return  on  the  rea- 
sonable value  of  the  property  at  the  time  it  is 
used  for  the  public  over  and  above  its  neces- 
sary operating  expenses,  including  current  re- 
pairs and  taxes,  and  also  possibly  an  annual  al- 
lowance to  provide  for  making  good  the  depre- 
ciation which  must  occur  in  much  of  the  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  U  292,  294;  Dec. 
Dig.  f  203.*] 

10.  Waters  and  Water  Courses  (J  203*)— 
Constitutional  Law  (|  70*)— Water  Com- 
panies—Rates—Municipal Ordinances— 
Legislative  Questions— Power  or  Courts. 

The  legislative  body  fixing  rates  for  water 
furnished  by  a  corporation  supplying  a  city 
with  water,  on  determining  the  present  value  of 
the  property  used  in  the  public  service,  must 
fix  such  rates  as  will  allow  the  corporation  a 
fair  return  over  and  above  its  operating  ex- 
penses, taxes,  and  current  repairs,  and  the  an- 
nual depreciation  in  the  property,  and  the 
questions  of  the  value  of  the  property  and  the 
amount  of  expenses,  allowance  for  depreciation 
and  fair  compensation,  are  for  the  legislative 
body,  and  the  courts  will  not  set  aside  its  action 
on  the  ground  that  it  deprives  a  corporation  of 
its  property  without  fair  compensation,  unless 
that  fact  clearly  appears. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  ftt  292,  294 ;  Dec 
Dig.  {  203;*  Constitutional  Law,  Cent  Dig.  | 
129;  Dec  Dig.  |  70.*] 

11.  Waters  and  Water  Courses  (I  203*)— 
Water  Companies— Rates— Municipal  Or- 
dinances. 

An  ordinance,  which  affords  a  net  revenue, 
over  operating  expenses  and  taxes,  of  5.682  per 
cent,  on  the  value  of  the  property  used  in  the- 
service,  cannot  be  adjudged  invalid  as  fixing  so 
low  a  rate  as  to  be  confiscatory,  though  there 
must  be  deducted  therefrom  a  fair  allowance  for 
the  ordinary  annual  depreciation  in  the  value 
of  the  perishable  portion  of  the  plant 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  g§  292,  294;  Dec 
Dig.  |  203.*] 

12.  Waters  and  Water  Courses  (|  203*)— 
Water  Companies— Rates— Municipal  Or- 
dinances. 

In  a  suit  by  a  corporation  supplying  wa- 
ter to  a  city  and  its  inhabitants  to  restrain  the 
enforcement  of  an  ordinance  fixing  water  rates, 
evidence  held  not  to  justify  a  finding  that  the 
value  of  the  property  on  which  the  corporation 
was  entitled  to  return  was  $7,000,000,  but  to 
show  that  the  value  of  the  property  was  a 
great  deal  less. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  293;  Dec.  Dig.  | 
203.*] 

18.  Waters  and  Water  Courses  (8  203*)— 
Water  Rates— Value  or  Property. 

Such  corporation  is  not  entitled  to  any  al- 
lowance in  the  annual  fixing  of  rates  to  cover 
any  past  depreciation,  but  it  is  the  value  of 
the  property  at  the  time  of  fixing  the  rates  that 
must  be  ascertained,  and  the  only  depreciation 
that  can  be  allowed  is  such  as  may  properly  be 
apportioned  to  the  year  for  which  the  rates  are 
fixed. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  ||  292,  294;  Dec 
Dig.  i  203.*] 
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34.  Waters  and  "Water  Courses  (8  203*)— 
Water  Rates  —  Reasonableness  —  Good 
Will  of  Business. 

Such  corporation,  having  a  monopoly,  is 
not  entitled  to  an  allowance  for  good  will  in 
determining  the  value  of  the  property  used  in 
the  business  on  which  it  ia  entitled  to  a  return. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  *§  292,  294;  Dec. 
Dig.  S  203.*] 

15.  Waters  and  Water  Courses  (I  203*)— 
Rates— Reasonableness— Going  Concern. 

Where  the  earning  power  of  the  corpora- 
tion depends  on  the  rates  to  be  fixed  annually 
by  the  city  council  so  as  to  give  only  a  fair 
return  on  the  property  in  use,  and  the  franchise 
of  the  corporation  is  neither  exclusive  nor  de- 
fined by  any  special  contract  with  the  city,  the 
value  of  the  going  business  of  the  corporation 
and  franchise  are  of  little  consideration,  in  the 
matter  of  valuation  of  the  property  in  use,  and 
the  corporation  has  the  burden  of  furnishing 
data  showing  that  these  elements  have  a  dis- 
tinct, independent  productive  value,  before  any 
such  value  may  be  included. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  293;  Dec.  Dig.  | 
203.*] 

16.  Waters  and  Water  Courses  (g  203*)— 
Rates  —  Valuation  —  Cost  of  Reproduc- 
tion. 

The  cost  of  reproduction  of  the  works  is 
not  the  true  test  of  determining  the  value  of 
the  property,  unless  the  cost  ia  diminished  by 
depreciation  from  age  and  use,  and  a  substan- 
tial allowance  for  depreciation  ought  to  be  made 
in  a  case  where  a  part  of  the  plant  has  been  in 
use  for  many  years. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  St  292,  294;  Dec. 
Dig.  |  203.*P 

17.  Waters  and  Water  Courses  (8  203*)— 
Rates— Reasonableness— Value  of  Prop- 
erty. 

,  Where  the  evidence  showed  that  the  plant 
of  the  corporation  included  a  plant  acquired 
from  a  competitor,  that  the  deed  conveying  the 
plant  recited  a  consideration  of  $1,500,000  sub- 
ject to  a  bonded  indebtedness  of  $1,500,000, 
but  no  money  passed,  the  expressed  considera- 
tion being  paid  in  stock  of  the  corporation  at 
par,  which,  a  few  months  after  the  transaction, 
was  at  70  cents  on  the  dollar,  and  lower  at  the 
time  of  the  purchase,  the  price  paid  was  prac- 
tically immaterial  in  determining  the  value  of 
all  the  property  of  the  corporation  to  determine 
the  reasonableness  of  the  rates. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  if  292-294;  Dec. 
Dig.  §  203.*] 

ia  Waters  and  Water  Courses  (8  203*)— 
Water  Companies  —  Rates  —  Unreason- 
ableness—Burden of  Proof. 

The  corporation  has  the  burden  of  proving 
the  valuation  of  its  property  to  show  the  in- 
validity of  the  ordinance,  and  it  must  supply 
such  evidence  as  will  clearly  warrant  the  valua- 
tion it  seeks  to  have  placed  on  its  property. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  293;  Dec.  Dig.  8 
203.*] 

19.  Waters  and  Water  Courses  (8  203*)— 
Rates— Ordinances— Validity. 

Where  the  corporation  furnished  the  city 
council  with  a  detailed  statement,  as  required 
by  St.  1881,  c.  52,  of  its  revenue  and  expendi- 
tures, together  with  the  money  actually  ex- 
pended annually,  since  commencing  business,  in 
the  purchase,  construction,  and  maintenance  of 
the  property  necessary  to  carry  on  the  business, 
with  the  gross  cash  receipts  annually,  for  the 


same  period,  and  Its  president  appeared  before 
the  council  in  behalf  of  the  corporation  on  two 
occasions,  but  no  request  was  made  by  the  cor- 
poration for  a  further  opportunity  to  present 
further  proofs  or  argument,  except  the  request 
made  after  the  investigations  of  the  council 
were  completed  and  the  ordinance  fixing  rates 
was  about  to  be  voted  on,  the  refusal  of  the 
council  to  then  suspend  proceedings  and  enter 
into  a  further  investigation  merely  on  the  gen- 
eral statement  of  the  president  as  to  what  be 
could  show,  was  not  a  deprival  of  an  oppor- 
tunity of  the  corporation  to  be  heard  in  the 
matter  of  fixing  rates,  and  did  not  indicate  any 
unfairness  of  the  council. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  8  293;  Dec.  Dig.  I 

20.  Waters  and  Water  Courses  (8  203*)— 
Water  Companies— Rates— Ordinances- 
Reasonableness. 

In  the  absence  of  a  finding  on  the  question 
of  the  value  of  the  property  of  the  corporation, 
the  court  cannot  determine  that  the  compensa- 
tion afforded  by  the  ordinance  is  not  reason- 
able, and,  where  reasonable,  the  corporation 
cannot  complain  in  the  courts  because  of  the 
methods  used  by  the  city  council  in  arriving  at 
the  conclusion  embodied  in  the  ordinance. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  8  293;  Dec.  Dig.  I 

Chipman,  J.,  pro  tern.,  dissenting. 

In  Bank.  Appeal  from  Superior  Court, 
Alameda  County;  E.  C.  Hart,  Judge. 

Action  by  the  Contra  Costa  Water  Com- 
pany against  the  City  of  Oakland  and  others. 
From  a  judgment  for  plaintiff,  defendants 
appeal.  Reversed. 

John  W.  Stetson,  City  Atty.,  1909,  J.  El 
McElroy,  City  Atty.,  1908,  and  Carl  H.  Ab- 
bott, Deputy  City  Atty.,  for  appellants.  John 
Garber,  Garret  W.  McEnerney  (Frank  C. 
Cleary,  of  counsel)  for  respondent.  Page, 
McCotcben  &  Knight,  Heller,  Powers  &  Ehr- 
man,  Ralph  C.  Harrison,  and  Jesse  W.  Lilien.- 
thai,  amicl  curiae. 

ANGELLOTTI,  J.  An  opinion  was  filed  In- 
this  case  on  July  6,  1909,  written  by  Justice- 
Angellotti,  and  concurred  in  by  Justices  Shaw, 
Sloss,  and  Lorigan.  A  rehearing  was  grant- 
ed in  order  that  further  consideration  might 
be  given  to  certain  matters  discussed  in  the 
petition  for  rehearing  and  in  briefs  filed  by 
plaintiff  and  other  parties  Interested  in  the- 
questions  involved. 

It  was  earnestly  contended  by  learned  coun- 
sel representing  plaintiff  and  other  public 
service  corporations  that  the  portion  of  the 
opinion  filed  in  this  case  relative  to  returns 
to  the  stockholders  of  about  3%  per  cent, 
per  annum  on  the  value  of  the  property  of 
plaintiff  may  be  construed  as  intimating  that 
this  court  would  not  hold  even  such  a  rate 
confiscatory.  We  are  satisfied  that  it  can- 
not reasonably  be  construed  as  intimating 
anything  of  the  kind.  It  is  simply  a  state- 
ment to  the  effect  that  this  question  is  not 
presented  for  decision  in  this  case,  and  was 
made  in  view  of  the  fact  that  there  was 


•For  other  eases  see  same  topic  and  secUoo  NUMBER  In  Deo.  Dig.  ft  Am.  Dl«.  Key  No.  8erie«  ft  Rep'r  Indexes 
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some  evidence  to  the  effect  that  the  annual 
depreciation  might  amount  to  2  per  cent 
per  annum,  which  would  reduce  the  net  re- 
turn to  the  stockholders  on  a  basis  of  val- 
uation of  $3,500,000,  to  a  little  over  3%  per 
cent  per  annum.  But  as  the  trial  court  had 
not  found  as  to  the  annual  depreciation,  and 
as  the  record  would  support  a  finding  of  not 
exceeding  1  per  cent,  per  annum  for  such 
annual  depreciation,  we  freely  concede  that 
the  expression  was  not  at  aU  necessary  to 
the  decision,  and  can  see  no  objection  to 
striking  it  from  the  opinion. 

What  was  said  in  the  opinion  relative  to 
a  return  to  the  stockholders  of  over  4%  per 
cent  net  namely,  4.682  per  cent,  was  nec- 
essary to  the  decision,  in  view  of  the  con- 
dition of  the  record,  as  the  opinion  clearly 
shows.  If  it  had  been  admitted  by  the  plead- 
ings or  established  by  evidence  without  con- 
flict that  the  value  of  plaintiff's  property 
was  such  that  the  rates  fixed  by  the  ordi- 
nance would  yield  such  a  small  return  to 
the  stockholders  that  the  courts  would  be 
compelled  to  hold  that  the  rates  fixed  were 
confiscatory,  we  would  not  have  felt  called 
upon  to  reverse  the  judgment  declaring  the 
ordinance  void,  even  thougb  the  finding  of 
the  $7,000,000  valuation  is  not  supported  by 
the  evidence.  The  ordinance  being  clearly 
void  upon  facts  admitted  by  the  pleadings  or 
shown  by  undisputed  evidence,  it  would  have 
been  unnecessary  to  put  the  parties  to  the 
expense  and  loss  of  time  Involved  In  another 
trial,  as  well  as  to  delay  the  final  disposi- 
tion of  the  action.  But  no  value  in  excess  of 
$3,000,000  being  admitted  by  the  pleadings 
in  this  case,  and  there  being  evidence  that 
would  have  sufficiently  supported  a  finding  of 
value  as  low  as  $3,500,000,  we  were  con- 
strained to  deal  with  the  appeal,  In  the  ab- 
sence of  a  finding  of  value  sufficiently  sup- 
ported by  evidence,  on  the  theory  that  the 
value  was  no  greater  than  the  lowest  amount 
as  to  which  a  finding  would  have  been  held 
to  have  been  sufficiently  supported  by  the 
evidence  contained  In  the  record.  That 
amount  we  practically  declared  to  be  $3,- 
500,000.  if  on  that  basis  of  valuation  the 
rates  fixed  by  the  ordinance  were  confisca- 
tory, It  would  have  been  useless  and  unprof- 
itable to  require  plaintiff  to  further  carry 
on  this  litigation  to  obtain  the  relief  to 
which  it  was  clearly  entitled  and  which  it 
must  ultimately  be  granted.  This  situation 
presented  the  necessity  for  determining 
whether  the  return  given  by  the  ordinance 
on  a  $3,500,QOO  .valuation  was  confiscatory. 
Upon  the  record  we  were  compelled  to  as- 
sume that  the  ordinance  would  give  a  net 
return  to  the  stockholders,  after  payment  of 
all  expenses,  including  taxes,  and  with  suf- 
ficient allowance  for  annual  depreciation  of 
the  value  of  the  property,  of  4.682  per  cent 
per  annum.  The  trial  court  has  not  in  terms 
found  that  this  percentage  is  unreasonable, 
but  in  view  of  the  nature  and  purpose  of 


this  proceeding,  the  finding  that  a  fair  re- 
turn to  plaintiff  is  7  per  cent,  on  the  val- 
ue of  its  plant,  involves,  by  necessary  im- 
plication, a  finding  that  any  lesser  rate  of 
return  is  unreasonable.  As  to  this  return 
(4.682  per  cent),  we  said  that  while  we  were 
not  to  be  understood  as  intimating  that 
such  a  return  would  be  considered  by  us  a 
full  and  fair  return  under  all  the  circum- 
stances, were  we  engaged  In  the  exercise  of 
the  function  of  fixing  rates,  we  did  not  be- 
lieve that  upon  the  record  before  us  a  court 
would  be  warranted  in  holding  it  to  be  beyond 
the  power  of  a  legislative  body  to  fix,  in  oth- 
er words,  that  upon  the  record  before  us  we 
could  not  hold  that  the  rates  fixed  were  con- 
fiscatory. We  see  no  reason  for  modifying 
our  expression  of  views  in  this  regard.  This 
conclusion  does  not  Involve  any  contradiction 
of  the  proposition,  earnestly  advanced  by 
respondent  that  the  question  whether  the 
percentage  of  return  .allowed  by  a  rate-fix- 
ing ordinance  is  reasonable  or  unreasonable 
is  one  of  fact  to  be  determined  in  the  first 
instance,  like  other  questions  of  fact,  by  the 
trial  court,  upon  the  evidence  given  in  the 
particular  case.  In  the  effort  to  determine 
whether  a  given  rate  is  or  is  not  confisca- 
tory, two  elements  must  necessarily  be  in- 
quired into.  First  the  court  must  ascertain 
the  value  of  the  property  upon  which  the 
plaintiff  Is  entitled  to  seek  a  return,  and,  sec- 
ond, it  must  determine  what  is  the  percen- 
tage of  return  to  which  the  plaintiff  is  en* 
titled  upon  such  value.  In  order  to  say 
whether  or  not  a  given  scale  of  charges  will 
take  property  without  Just  compensation, 
It  Is  as  essential  to  know  what  is  a  fair  ra- 
tio of  return  upon  property  devoted  to  the 
use  in  question  as  It  is  to  know  what  amount 
or  value  of  property  is  so  devoted.  The 
range  of  judicial  investigation  must  be  as 
wide  in  case  of  the  one  element  as  in  that 
of  the  other.  If  the  rates  fixed  yield  less 
than  the  lowest  percentage  of  profit  which 
is  ordinarily  obtained  in  the  locality  upon 
equally  safe  and  permanent  investments  in 
enterprises  of  a  kindred  character  the  regu- 
lation is  as  clearly  confiscatory  as  if  no  re- 
turn at  all  is  provided  upon  a  portion  of 
the  property  actually  employed.  The  ulti- 
mate issue  is  whether  the  ordinance  deprives 
plaintiff  of  its  property  without  Just  com- 
pensation, but,  in  order  to  answer  this  issue 
in  the  affirmative,  the  trial  court  must  find, 
either  in  terms  or  Impliedly,  that  the  return 
allowed  will  give  less  than  the  lowest  rea- 
sonable percentage  of  profit  upon  the  actual 
value  of  the  property  devoted  to  the  public 
use.  In  fixing  upon  such  percentage,  howev- 
er, the  court  is  not  to  act  upon  what  it  as 
an  original  question,  might  think  to  be  fair 
and  reasonable,  but  is,  rather,  to  determine 
what  is  the  lowest  percentage  which  could 
properly  be  thought  by  the  rate-fixing  body 
to  be  fair  and  reasonable.  On  this  ques- 
tion, there  must  be  a  certain  range  of  dis- 
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cretlon  which  may  be  traversed  by  the  city 
council  without  Infringing  upon  constitu- 
tional rights.  If  the  ordinance  gives  a  rate 
of  return  which,  although  low,  is  not  pal- 
pably unreasonable,  the  court  Is  not  to  upset 
the  action  of  the  council  because  It  may 
think  a  higher  rate  more  appropriate.  The 
presumption  is  in  favor  of  the  validity  of 
the  legislative  determination,  and  the  bur- 
den is  on  the  party  attacking  the  rate  fixed 
to  show  its  invalidity.  Applying  these  prin- 
ciples, we  held,  In  our  former  opinion,  and 
now  hold,  that  the  evidence  In  this  case  did 
not  warrant  a  finding  that  a  net  return  of 
4.682  per  cent  was  less  than  the  lowest  rate 
of  return  which  the  city  council  might  fairly 
have  determined  to  be  just.  We  did  not,  and 
do  not,  intend  to  declare  that  this  rate  Is, 
as  matter  of  law,  adequate  or  above  the 
dividing  line  which  separates  lawful  regula- 
tion from  confiscation.  The  minimum  rate 
of  percentage  justly  returnable  must,  in  any 
other  case,  or  in  another  trial  of  this  case, 
be  determined  upon  the  evidence  introduced 
in  the  trial  of  the  particular  case.  All  this, 
we  think,  Is,  In  effect,  stated  in  the  original 
opinion.  We  have  here  amplified  the  discus- 
sion in  order  to  meet  the  fears,  expressed  by 
counsel  petitioning  for  a  rehearing,  that  our 
decision  would  be  taken  as  announcing,  as  a 
rule  of  law  applicable  to  all  cases  and  under 
all  circumstances,  that  a  net  return  of  4% 
per  cent  upon  property  devoted  to  a  public 
use  will  not  be  regarded  by  the  courts  as 
confiscatory.  As  to  all  other  questions,  we 
adhere  to  the  views  expressed  in  the  opinion. 

The  opinion  heretofore  filed,  omitting  the 
portion  first  discussed,  being  that  portion 
relative  to  the  return  to  the  stockholders  of 
about  3%  per  cent  per  annum,  was  as  fol- 
lows: 

"This  action  was  commenced  In  the  su- 
perior court  of  Alameda  county  on  April  5, 
1900,  by  plaintiff,  a  corporation  formed  and 
existing  for  the  purpose  of  supplying  the  city 
of  Oakland  and  other  cities  and  towns  in 
Alameda  county  and  the  Inhabitants  thereof 
with  water,  against  said  city  of  Oakland 
and  the  members  of  the  city  council,  to  ob- 
tain a  decree  adjudging  void  an  ordinance 
adopted  on  March  26,  1900,  by  such  coun- 
cil, fixing  the  rates  to  be  collected  by  plain- 
tiff for  the  water  to  be  furnished  such  city 
and  its  inhabitants  for  the  year  commencing 
July  1,  1900,  and  ending  June  30,  1901,  re- 
straining its  enforcement,  and  requiring  the 
council  to  adopt,  after  full  Investigation  and 
opportunity  to  plaintiff  to  be  heard,  an  ordi- 
nance fixing  just  and  reasonable  rates  for 
such  year.  The  general  ground  stated  for 
this  relief  was  that  such  ordinance  was 
adopted  by  the  council  arbitrarily  and  with- 
out any  sufficient  investigation  or  any  op- 
portunity to  plaintiff  to  be  heard  upon  the 
question  of  the  reasonableness  of  the  rates 
proposed  thereby,  that  the  rates  fixed  there- 
by were  unreasonable,  unjust,  and  oppres- 
sive, and  did  not  permit  of  nor  provide  for 


a  just  or  fair  compensation  to  plaintiff,  and 
that  the  effect  thereof  would  be  to  take  away 
plaintiff's  property  without  due  process  of 
law  by  depriving  it  of  any  fair  return  upon 
its  property  and  In  such  service  of  furnish- 
ing water. 

"Judgment  was  given  In  favor  of  plaintiff 
on  May  28,  1901.  The  bill  of  exceptions  for 
use  on  motion  for  new  trial  and  appeal  was 
settled  by  the  trial  judge  on  April  8,  1906, 
on  which  day  defendants'  motion  for  a  new 
trial  was  denied.  Appeals  were  taken  by  de- 
fendants from  the  judgment  and  the  order 
denying  a  new  trial,  and  these  appeals  were 
submitted  to  this  court  for  decision  in  Jan- 
uary of  this  year. 

"The  trial  court  found  that  the  property 
of  plaintiff  necessary  to  enable  it  to  fur- 
nish the  city  of  Oakland *and  its  inhabitants 
with  water,  being  its  reservoir  sites,  reser- 
voirs, water  rights  and  other  rights  neces- 
sary to  secure  the  absolute  ownership  of 
the  water  caught  and  impounded,  land,  pump- 
ing and  other  works,  many  miles  of  water 
pipe  laid  for  distributing  waters,  buildings 
and  improvements,  are  of  the  value  of 
$7,000,000.  There  Is  nothing  in  the  findings 
to  indicate,  except  as  just  stated,  what  items 
of  property  were  taken  into  consideration  as 
constituting  this  aggregate  of  property  found 
to  be  worth  $7,000,000,  or  the  value  given  to 
any  particular  item,  except  that  it  is  further 
found  that  the  properties  known  as  the  Pleas- 
anton  Sink,  Central  Reservoir,  and  the  Glue 
Works  Plant  are  not  used  for  supplying  the 
city  of  Oakland  or  its  inhabitants  with  wa- 
ter, and  constitute  no  part  of  the  property 
which  the  court  found  to  be  of  the  value  of 
$7,000,000.  The  court  further  found,  accord- 
ing to  a  stipulation  of  the  parties,  that  the 
operating  expenses  of  plaintiff  which  must 
be  incurred  during  the  year  ending  June  30, 
1901,  including  all  taxes,  will  amount  in  the 
aggregate  to  $134,200,  seven-eighths  of  which 
will  be  Incurred  In  supplying  the  city  of  Oak- 
land and  its  inhabitants,  and  the  other  one- 
eighth  In  supplying  the  towns  of  San  Lean- 
dro  and  Emeryville  and  a  portion  of  the  city 
of  Rerkeley,  and  the  inhabitants  thereof, 
and  also  the  county  of  Alameda  for  certain 
purposes.  Adopting  the  theory  of  plaintiff 
that  the  ordinance  would  reduce  the  receipts 
under  the  ordinance  of  the  next  preceding 
year  25  per  cent,  a  conclusion  that  we  can- 
not hold  is  without  sufficient  support  in  the 
evidence,  it  further  found  that  the  gross  in- 
come under  the  ordinance  In  question  for  the 
year  1900-01  from  all  sources  would  not  ex- 
ceed $323,500,  of  which  $51,750  would  be  re- 
ceived from  consumers  other  than  the  city  of 
Oakland  and  its  inhabitants.  Except  in  so 
far  as  this  failed  to  take  Into  account  and 
add  to  the  gross  receipts  $18,230.91,  the 
amount  of  rebates  shown  to  have  been  made 
by  plaintiff  to  certain  consumers  during  the 
preceding  year,  and  except  also  that  under 
the  stipulation  of  the  parties  the  gross  re- 
ceipts would  amount,  without  adding  such 
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rebates,  and  with  a  25  per  cent,  deduction,  to 
$323,501,  the  finding  was  sufficiently  support- 
ed by  the  stipulation  of  the  parties  and  the 
evidence.  This  conclusion  is  based  entirely 
on  the  assumption  of  the  parties  that  there 
would  be  no  increase  in  the  business  over 
that  of  the  preceding  jiear.  Deducting  from 
these  gross  receipts  the  amount  of  such  op- 
erating expenses,  including  taxes,  which  we 
shall  take  in  rouud  numbers  at  $135,000,  as 
the  same  are  taken  In  the  calculations  con- 
tained in  appellants'  brief,  left  the  probable 
net  revenue  for  the  year  under  the  ordinance 
in  question  at  $188,561.00  under  the  findings 
without  adding  the  rebates,  and  at  $198,898.- 
31  if  the  rebates  are  added  to  the  gross  re- 
ceipts, as  we  are  satisfied  they  should  be. 
Upon  these  facts,  it  appears  that  the  net  rev- 
enue of  plaintiff  from  its  property  on  the 
basis  of  $7,000,000  valuation  would  be  but 
2,841  per  cent.,  without  any  allowance  for 
depreciation  in  the  value  of  the  plant  The 
court  found  that  a  fair  return  and  rate  of 
interest  for  the  year  1900-01,  and  a  just  and 
reasonable  rate  for  the  water  to  be  sup- 
plied is  7  per  cent,  on  $7,000,000,  over  and 
above  the  operating  expenses  and  taxes,  and 
that  plaintiff  is  entitled  to  receive  for  the 
water  furnished  by  it  to  the  city  of  Oakland 
and  its  Inhabitants  at  least  that  amount,  less 
the  income  derived  by  it  from  consumers  out- 
side the  said  city,  amounting  as  hereinbefore 
stated  to  $51,750.  It  further  found  substan- 
tially that  the  ordinance  was  passed  without 
any  opportunity  to  be  heard  against  it  on 
the  part  of  the  plaintiff  or  other  persons  in- 
terested, that  no  consideration  was  given  to 
a  large  and  material  part  of  plaintiffs  prop- 
erty, that  at  the  meeting  at  which  the  ordi- 
nance was  finally  passed,  March  2G,  1900, 
plaintiff  offered  to  produce  evidence  to  show 
that  it  was  unreasonable  but  that  the  council 
refused  to  allow  it  to  do  so,  although  this 
was  the  first  opportunity  plaintiff  had  to 
present  its  objections ;  that  the  rates  fixed 
were  fixed  arbitrarily  and  without  any  con- 
sideration of  or  regard  to  the  right  of  plain- 
tiff to  a  reasonable  consideration,  etc.,  and 
that  the  subject  of  said  ordinance  and  wa- 
ter rates  was  not  carefully  considered  by 
the  individual  members  of  the  council. 

"Upon  these  findings  a  decree  was  entered 
adjudging  (he  ordinance  null  and  void,  and 
setting  aside,  vacating  and  annulling  the 
same,  adjudging  that  plaintiff  is  entitled  to 
have  rates  for  supplying  fresh  water  to  the 
city  of  Oakland  and  its  inhabitants  for  the 
year  commencing  July  1,  1900,  and  ending 
June  30,  1901,  so  fixed  that  they  will  in  the 
aggregate  afford  to  plaintiff  a  just  and  rea- 
sonable compensation,  and  as  will  yield  a 
sufficient  income  to  pay  its  expenses  and 
taxes  and  a  reasonable  rate  of  interest  upon 
the  value  of  plaintiff's  property  decreed  to  be 
the  sum  of  $7,000,000,  ordering  the  city  coun- 
cil to  forthwith  fix  the  rates  for  said  year 
'in  accordance  with  the  principles  established 
in  this  decree,'  and  enjoining  the  defendants 
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from  enforcing  or  attempting  to  enforce  the 
said  ordinance. 

"The  general  principles  applicable  in  cases 
of  this  character  are  now  fairly  well  settled. 
Under  the  provisions  of  our  state  Constitu- 
tion, the  use  of  all  water  appropriated  for 
sale,  rental,  or  distribution  is  a  public  use, 
subject  to  the  regulation  and  control  of  the 
state,  and  the  rates  to  be  collected  by  any 
person,  company,  or  corporation  in  this  state 
for  the  use  of  water  supplied  to  any  city  or 
town,  or  the  inhabitants  thereof,  must  be 
fixed,  annually,  by  the  city  or  town  council 
or  other  governing  body  of  such  city  or  town. 
Article  14,  §  1.  As  was  said  in  Spring  Val- 
ley Water  Company  v.  San  Francisco  [C.  C] 
105  Fed.  676,  this  provision  of  our  Constitu- 
tion is  justified  and  sustained  by  the  well- 
settled  principle  enunciated  in  Munn  v.  Il- 
linois, 94  U.  S.  113,  126  [24  L.  Ed.  77],  that 
where  one  devotes  his  property  to  a  public 
use,  'he  in  effect  grants  to  the  public  an  in- 
terest In  that  use,  and  must  submit  to  be 
controlled  by  the  public  for  the  common  good, 
to  the  extent  of  the  interest  he  has  thus  cre- 
ated, *  *  *  so  long  as  he  maintains  the 
use.  *  *  *  When  private  property  is  de- 
voted to  public  use,  It  is  subject  to  public 
regulation.'  If  the  right  to  regulate  exists, 
the  right  to  establish  the  reasonable  compen- 
sation for  services  as  one  of  the  means  of 
regulation  is  implied.  The  exercise  of  this 
right  on  the  part  of  the  state  is  a  legisla- 
tive function.  As  is  the  case  in  regard  to 
many  other  legislative  acts,  the  legislative 
officers  in  determining  what  will  be  the  prop- 
er rate  of  compensation  are  necessarily 
obliged  to  use  some  degree  of  judgment  and 
discretion,  and  are  'bound  in  morals  and  lu 
law  to  exercise  an  honest  judgment  as  to  all 
matters  submitted  to  their  official  determina- 
tion.' Spring  Valley  Water  Works  v.  Schott- 
ler,  110  U.  S.  354  [4  Sup.  Ct.  48.  28  L.  Ed. 
173].  To  this  extent,  their  duties  in  the  ex- 
ercise of  their  legislative  function  are  ju- 
dicial in  their  nature.  But,  as  was  said  by 
the  Supreme  Court  of  the  United  States  in 
the  recent  case  of  Knoxvllle  v.  Knoxvllle 
Water  Co.,  29  Sup.  CL  148,  212  U.  S.  1  [53  L. 
Ed.  371]:  The  function  of  rate  making  Is 
purely  legislative  in  its  character,  and  this 
is  true,  whether  it  is  exercised  directly  by 
the  Legislature  Itself  or  by  some  subordi- 
nate or  administrative  body,  to  whom  the 
power  of  fixing  rates  in  detail  has  been  dele- 
gated. The  completed  act  derives  Its  au- 
thority from  the  Legislature,  and  must  be  re- 
garded as  an  exercise  of  the  legislative  pow- 
er.' This  was  fully  recognized  In  the  opin- 
ions In  the  case  of  San  Diego  Water  Co.  v. 
San  Diego,  118  Cal.  556  [50  Pac.  633,  38  L. 
R.  A.  460,  62  Am.  St.  Rep.  261].  The  courts 
have  no  power  to  revise  the  action  of  the 
rate-fixing  body  in  this  regard.  No  authori- 
ty is  given  by  the  law  'for  any  such  review 
by  a  judicial  tribunal.  If  an  ordinance  fixing 
rates  Is  enacted  in  the  manner  provided  by 
law,  it  can  be  set  aside  by  the  courts  only 
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where  it  1b  invalid  on  some  constitutional 
ground.  Under  our  constitutional  guaran- 
ties, federal  and  state,  no  one  can  be  deprived 
of  his  property  without  Just  compensation, 
and  if  the  effect  of  an  ordinance  fixing  wa- 
ter rates  is  to  deprive  one  engaged  in  the 
exercise  of  such  public  use  of  a  fair  return 
upon  his  property  used  in  such  service,  such 
act  deprives  the  party  of  the  lawful  use  of 
his  property,  'and  thus,  in  substance  and  ef- 
fect, of  the  property  itself,'  in  violation  of 
the  constitutional  provisions.  Chicago,  etc., 
R.  R.  Co.  v.  Minnesota,  134  U.  S.  418,  458 
[10  Sup.  Ct.  462,  702.  33  L.  Ed.  970].  Where 
such  Is  the  effect,  the  courts,  enforcing  the 
mandate  of  the  constitutional  provisions,  will 
hold  the  ordinance  to  be  void  and  prevent 
its  enforcement  This  Is  the  full  extent  of 
their  power  in  such  a  matter,  and  the  basis 
upon  which  such  power  rests.  As  said  In 
San  Diego  Water  Co.  v.  San  Diego,  supra: 
'The  function  of  the  courts  is  merely  to  as- 
certain whether  the  power  has  been  carried 
beyond  the  constitutional  limits  so  fixed; 
and,  If  such  be  found  to  be  the  case,  to  de- 
clare the  acts  of  the  council  void.  They  do 
not  sit  as  appellate  tribunals  to  review  the 
correctness  of  the  council's  determination, 
nor  need  they  know  anything  about  the  evi- 
dence on  which  that  body  has  acted.  All 
that  they  have  to  consider  Is,  whether,  in 
a  given  case,  the  result  of  the  council's  ac- 
tion will  be  to  take  the  property  of  the 
complaining  party  without  just  compensa- 
tion.* The  ultimate  question  in  any  judicial 
proceeding  of  this  character  Is  whether  the 
rates  fixed  are  confiscatory.  It  Is  now  set- 
tled that  what  one  engaged  In  furnishing 
water  to  the  public  is  entitled  to  demand  is 
a  fair  return  upon  the  reasonable  value  of 
the  property  at  the  time  it  Is  being  used  for 
the  public,'  over  and  above  its  necessary 
operating  expenses,  Including  current  repairs 
and  taxes.  San  Diego,  etc.,  Co.  v.  National 
City.  174  U.  S.  730,  757  [19  Sup.  Ct.  804,  43 
L.  Ed.  1154];  San  Diego,  etc.,  Co.  v.  Jasper, 
189  U.  S.  442  [23  Sup.  Ct  571,  47  L.  Ed. 
892];  County  of  Stanislaus  v.  San  Joaquin 
Co.,  192  U.  S.  201  [24  Sup.  Ct  241,  48  L.  Ed. 
40GJ.  To  this  should  probably  be  added,  In 
a  case  where  the  property  Is  Irrevocably  de- 
voted to  a  public  use,  as  Intimated  by  the 
United  States  Supreme  Court  In  Knoxvllle 
v.  Knoxvllle  Water  Co.,  supra,  an  annual  al- 
lowance to  provide  for  making  good  the  de- 
preciation which  must  occur  In  much  of  the 
property  used  in  such  a  service.  The  court 
said:  'The  company  is  not  bound  to  see  Its 
property  gradually  wasted,  without  making 
provision  out  of  earnings  for  its  replace- 
ment It  is  entitled  to  see  that  from  earn- 
ings the  value  of  the  property  invested  is 
kept  unimpaired,  so  that  at  the  end  of  any 
given  term  of  years,  the  original  investment 
remains  as  it  was  at  the  beginning.'  This  is 
in  line  with  what  was  said  by  Chief  Justice 
Reatty  in  San  Diego  Water  Company  v.  San 
Diego,  supra.    It  is  the  plain  duty  of  the 
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legislative  body  fixing  rates  to  take  all  of 
the  elements  properly  Involved  In  the  deter- 
mination of  the  question  of  the  present  value 
of  the  property  used  in  the  public  service  in- 
to consideration,  and,  having  ascertained  that 
value,  to  fix  such  rates  as  will  allow  the 
person  engaged  in  furbishing  the  water,  over 
and  above  its  operating  expenses,  taxes,  and 
current  repairs,  such  amount  as  will  fairly 
compensate  him  for  the  annual  depreciation 
In  the  property,  and  leave  him  with  what, 
under  all  the  circumstances,  will  be  a  fair 
and  Just  return  for  the  use  by  the  public 
of  his  property.  All  of  these  questions,  the 
value  of  the  property,  the  amount  of  expens- 
es, the  amount  of  allowance  for  depreciation, 
and  what,  under  all  the  circumstances,  will 
be  a  fair  compensation  to  the  owner,  are, 
however,  for  the  rate-fixing  body,  and  the 
courts  should  never  set  aside  the  action  of 
that  body  upon  the  ground  that  it  deprives 
a  party  furnishing  water  of  his  property 
without  fair  compensation,  unless  that  fact 
Is  very  clearly  made  to  appear.  The  burden 
of  making  this  showing  Is  on  the  person  who 
assails  the  law.  As  was  said  in  Knoxvllle 
v.  Knoxvllle  Water  Co.,  supra,  the  Judicial 
power  of  annulling  legislation  on  this  ground 
'ought  to  be  exercised  only  in  the  clearest 
cases.'  In  San  Diego  Land  &  Town  Co.  v. 
National  City,  supra,  the  United  States  Su- 
preme Court  said:  'Judicial  interference 
should  never  occur  unless  the  case  presents, 
clearly  and  beyond  all  doubt,  such  a  flagrant 
attack  upon  the  rights  of  property  under  the 
guise  of  regulations  as  to  compel  the  court 
to  say  that  the  rates  prescribed  will  nec- 
essarily have  the  effect  to  deny  Just  compen- 
sation for  private  property  taken  for  public 
use.'  In  Munn  v.  Illinois,  supra,  the  same 
court  said,  as  has  repeatedly  since  been  said: 
'Every  statute  Is  presumed  to  be  constitution- 
al. The  courts  ought  not  to  declare  one  to 
be  unconstitutional,  unless  it  is  clearly  so. 
If  there  Is  doubt  the  expressed  will  of  the 
Legislature  should  be  sustained.' 

"With  these  general  observations,  we  come 
to  a  consideration  of  a  few  of  the  many  ques- 
tions presented  by  this  appeal. 

"It  is  self-evident  that  there  Is  ho  more 
material  question  of  fact  in  a  Judicial  In- 
vestigation of  this  character  than  that  of  the 
present  reasonable  value  of  the  property  de- 
voted to  the  public  use.  Only  by  a  determin- 
ation of  that  question  can  we  have  any  foun- 
dation upon  which  to  rest  a  conclusion  as  to 
the  sufficiency  of  the  compensation  that  will 
be  given  by  the  rates  fixed.  It  is  the  ques- 
tion too,  which  presents  the  greatest  diffi- 
culty, and  upon  which  the  greatest  difference 
of  opinion  ordinarily  exists,  both  before  the 
rate-making  body  and  in  any  Judicial  pro- 
ceeding in  which  the  action  of  that  body  is 
assailed.  As  we  have  seen,  the  trial  court 
found  that  the  property  of  the  plaintiff  so 
devoted  to  this  use  was  of  the  value  of  $7,- 
000,000.  The  claim  of  defendants,  as  stated 
in  their  answer,  was  that  such  value  did  not 
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exceed  $3,000,000.  This  finding  of  the  trial 
court  is  assailed  by.  defendants  as  not  being 
supported  by  the  evidence.  If  this  claim  of 
defendants  be  well  based,  the  judgment  must, 
in  our  opinion,  be  reversed,  for  we  would 
then  be  without  any  finding  on  the  question 
of  value,  and  without  any  power  or  ability 
to  supply  such  a  finding.  There  was  evi- 
dence which  probably  would  have  supported 
a  findings  of  value  very  slightly  in  excess  of 
the  amount  claimed  by  the  defendants  in 
their  answer,  $3,000,000,  and  which  certainly 
would  have  supported  a  finding  of  a  value 
not  exceeding  $3,500,000.  Taking  the  value 
to  be  $3,600,000  only,  the  ordinance  would 
afford  a  net  revenue  over  operating  expenses 
and  taxes  of  5.682  per  cent,  which  Is  not,  in 
our  judgment,  so  low  a  rate  that  a  court,  up- 
on the  record  before  us,  would  be  warranted 
in  holding  that  it  was  beyond  the  power  of 
the  council  to  fix,  even  if  we  hold  that  there 
must  be  deducted  therefrom  what  would  be 
a  fair  allowance  for  the  ordinary  annual  de- 
preciation in  the  value  of  the  perishable  por- 
tion of  the  plant.  What  such  an  allowance 
would  be  has  not  been  determined  by  the 
trial  court,  and  we  cannot  say  from  the  rec- 
ord. It  may  be  that  it  would  not  amount  to 
more  than  1  per  cent  of  the  value  of  all  the 
property,  perishable  or  nonperishable.  Such 
an  allowance  for  depredation  would  be  in 
excess  of  that  testified  to  as  a  proper  allow- 
ance on  the  application  for  an  injunction  in 
Spring  Valley  Water  Co.  v.  San  Francisco 
[C.  0.]  165  Fed.  676,  if  the  opinion  correctly 
states  such  testimony.  In  that  event,  we 
would  have  over  4%  per  cent,  net  for  the 
stockholders.  This  certainly  would  be  a  very 
substantial  net  return,  considerably  more 
than  is  derived  from  many  investments  ea- 
gerly sought  by  capital.  We  do  not  wish  to 
be  understood  as  Intimating  that  even  such 
a  return  would  be  considered  by  us  a  full 
and  fair  return  under  all  the  circumstances, 
were  we  engaged  in  the  exercise  of  the  legis- 
lative power  of  fixing  the  rates.  That,  as 
said  before,  is  not  a  function  of  the  courts. 
We  simply  mean  that  we  do  not  believe  it 
to  be  so  low,  under  the  circumstances  appear- 
ing here,  as  to  warrant  a  court  in  holding  it 
to  be  beyond  the  legislative  power  to  fix. 
We  have  said  this  much  for  the  purpose  of 
showing  that  the  judgment  cannot  stand  if 
the  finding  of  the  trial  court  as  to  the  value 
of  plaintiff's  property  is  not  sufficiently  sus- 
tained by  the  evidence.  Moreover,,  the  judg- 
ment itself  finally  fixes  as  between  the  par- 
ties the  value  of  the  property  of  plaintiff, 
for  all  the  purposes  of  fixing  rates  for  the 
year  1900-01,  at  least,  at  the  sum  of  $7,000,- 
000. 

"We  have  carefully  examined  the  record 
on  this  appeal,  consisting  of  over  5,500  print- 
ed pages,  for  the  purpose  of  acquainting  our- 
selves with  the  evidence  upon  the  value  of 
plaintiff's  property  used  in  the  year  1900  in 
furnishing  the  city  of  Oakland  and  its  in- 
habitants with  water.  We  assume  that  the 


trial  court  was  fully  warranted  in  concluding 
that  the  portion  of  the  system  acquired  by 
plaintiff  from  the  Oakland  Water  Company 
in  1899  should  be  included  as  a  portion  of 
said  property.  So  assuming,  we  are  neverthe- 
less unable  to  find  such  substantial  evidence 
In  the  record  as  would  warrant  a  trial  court 
in  a  proceeding  of  this  kind  in  concluding 
that  the  property  of  plaintiff  was  of  the  val- 
ue of  $7,000,000,  or  anything  near  that  sum. 
All  of  the  testimony  as  to  value  was  exceed- 
ingly unsatisfactory.  It  consisted  almost 
wholly  of  the  giving  of  opinions  by  expert 
witnesses  as  to  the  value,  and  the  usual  rad- 
ical difference  is  to  be  found  between  the 
opinions  of  the  experts  produced  by  plaintiff 
and  those  produced  by  defendants.  To  add 
to  the  usual  difficulty  in  ascertaining  the  real 
value  in  such  a  case  is  the  fact  that  most  of 
the  books  and  records  of  the  Contra  Costa 
Water  Company  showing  details  of  cost  of 
construction  and  operating  expenses  had  been 
destroyed  by  the  plaintiff  in  the  year  1899. 
As  was  said  recently  by  the  Supreme  Court 
of  the  United  States  regarding  a  case  of  con- 
flict between  the  evidence  of  experts  in  a  case 
of  somewhat  similar  character,  it  is  apparent 
that  the  total  value  must  necessarily  be  more 
or  less  in  doubt,  and  becomes  matter  of  spec- 
ulation or  conjecture  to  a  great  extent 
Willcox  v.  Consolidated  Gas  Co.  [212  U.  S. 
19],  29  Sup.  Ct.  192  {53  L.  Ed.  382].  But  even 
an  analysis  of  the  evidence  of  plaintiff's  ex- 
pert witnesses  shows  it  to  be  without  suffi- 
cient support  for  this  finding.  It  is  true  that 
three  of  plaintiff's  expert  witnesses  testified 
that  the  value  exceeded  $7,000,000;  Mr. 
Adams  putting  it  at  $7,077,527,  without  in- 
cluding certain  real  estate  valued  at  about 
$200,000;  Mr.  Schuyler  putting  it  at  $7,638,- 
447,  including  all  real  estate,  and  Mr.  Kier- 
sted  putting  it  at  about  $7,500,000.  The  tes- 
timony given  by  these  witnesses,  however, 
showed  very  clearly  that  these  conclusions 
were  not  based  upon  data  sufficiently  certain 
to  warrant  their  acceptance  by  the  trial  court 
as  against  the  ordinance  adopted  by  the  city 
council. 

"Both  Mr.  Adams  and  Mr.  Schuyler  Includ- 
ed as  a  part  of  their  total  an  Item  of  $184.- 
000,  as  Mr.  Adams  put  it  to  replace  past  de- 
preciation in  the  works  not  provided  for,  and 
as  Mr.  Schuyler  put  it,  to  provide  a  sinking 
fund  for  such  past  depreciation.  Clearly  this 
had  nothing  to  do  with  the  question  of  the 
value  of  the  property.  Nor  is  the  person  fur- 
nishing water  entitled  to  have  any  allowance 
made  In  the  annual  fixing  of  rates  to  cover 
any  past  depreciation.  It  is  the  value  of 
the  property  at  the  time  of  fixing  the  rates 
that  Is  to  be  ascertained  and  upon  which  the 
party  furnishing  water  is  entitled  to  an  in- 
come, and  the  only  depreciation  that  can  be 
allowed  for  Is  such  as  may  properly  be  ap- 
portioned to  the  year  for  which  the  rates  are 
being  fixed.  This  is  made  clear  by  the  opin- 
ion in  Knoxvllle  v.  Knoxville  Water  Co.,  su- 
pra. It  is  agreed  by  counsel  that  the  trial 
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court  excluded  this  item  In  arriving  at  its 
conclusion.  Both  of  these  witnesses  also  in- 
cluded In  their  totals  an  item  of  $500,000,  as 
tne  value  of  the  going  business  of  plaintiff. 
Their  theory  in  regard  to  this  item  was,  as 
stated  by  learned  counsel  for  plaintiff,  that 
the  property  and  business  of  the  plaintiff  had 
a  value  as  being  the  property  and  business 
of  a  concern  which,  in  the  legal  and  commer- 
cial sense,  is  a  'going  concern'  and  which  has 
a  thoroughly  established  business,  over  and 
above  and  in,  addition  to  the  mere  cost  or 
cost  of  reproduction  of  Its  property  and  plant, 
and  what  the  value  of  said  property  would  be 
at  the  time  when  its  works  were  just  com- 
pleted. So  far  as  this  may  include  what  is 
generally  known  as  'good  will,'  it  could  not 
be  considered  at  all  in  determining  the  ques- 
tion of  value  of  the  property.  Like  the  Con- 
solidated Gas  Company  of  New  York  in  Will- 
cox  v.  Consolidated  Gas  Co.,  etc.  [212  U.  S.  19] 
29  Sup.  Ct.  192  [53  L.  Ed.  382],  the  plaintiff 
here  had  a  monopoly  in  fact  of  the  business 
in  which  it  was  engaged.  It  was  the  only 
party  having  water  to  furnish  in  the  city  of 
Oakland,  and  one  having  to  purchase  water 
had  no  other  vendor  to  whom  to  resort  Of 
such  a  situation  the  Supreme  Court  of  the 
United  States  said  in  the  case  last  cited: 
'We  are  of  the  opinion  that  it  is  not  a  case 
for  a  valuation  of  "good  will."  *  *  •  The 
complainant  has  a  monopoly  in  fact,  and  a 
consumer  must  take  gas  from  it  or  go  without. 
He  will  resort  to  the  "old  stand,"  because  he 
cannot  get  gas  anywhere  else.  The  court  be- 
low excluded  that  item,  and  we  concur  in 
that  action.'  It  may  be  conceded  that  the 
fact  that  the  works  of  plaintiff  are  in  actual 
use  as  part  of  a  going  concern  give  them  a 
greater  value  to  the  stockholders  than  they 
would  otherwise  have.  It  supplies  the  capac- 
ity to  earn  returns  which  would  otherwise  be 
wanting.  Purely  for  the  purposes  of  this  de- 
cision, we  may  assume  it  to  be  true,  as  was 
said  by  Judge  Farrington  in  Spring  Valley 
Water  Co.  v.  City  and  County  of  San  Francis- 
co, supra,  that  the  value  of  the  going  busi- 
ness and  franchise  depends  upon  their  earn- 
ing power.  Where,  as  here,  that  earning 
power  depends  on  the  rates  to  be  fixed  an- 
nually by  the  city  council  in  such  a  way  as  to 
give  only  a  fair  return  on  the  property  in 
use,  and  the  franchise  is  neither  exclusive 
nor  defined  by  any  special  contract  with  the 
city,  these  elements  would  appear  to  play  a 
very  small  part,  if  any,  in  the  matter  of  val- 
uation. However  this  may  be,  it  is  plain  that 
none  of  the  witnesses  furnished  any  evidence 
upon  which  any  value  could  be  added  on  ac- 
count of  either  of  these  items.  The  theory  of 
both  Mr.  Adams  and  Mr.  Schuyler  was,  as 
stated  by  plaintiff's  counsel,  that  this  value 
was  measured  by  the  losses  sustained  and 
the  deficiencies  of  income  accruing  to  it,  in 
the  early  period  of  its  operations,  and  up  to 
the  time  that  it  had  been  brought  to  a  paying 
basis.  Mr.  Klersted,  the  only  other  witness 
on  this  subject,  measured  the  value  of  this 


element  of  'going  concern*  in  practically  the 
same  way.  Mr.  Adams,-  in  one  of  his  esti- 
mates, concluded  as  a  matter  of  individual 
judgment  that  in  an  enterprise  having  the 
characteristics  and  magnitude  of  the  old  Con- 
tra Costa  Water  Company,  there  must  have 
been  in  the  inception  of  the  concern  losses 
or  deficiencies  in  Income  to  the  extent  or 
$500,000.  In  his  other  estimate,  he  made  a 
computation  of  the  early  losses,  treating 
them  as  the  difference  between  the  return  of 
5.63  per  cent  which  the  company  had  actual- 
ly received,  as  computed  by  him  from  its  an- 
nual statements,  and  the  return  of  7  per  cent, 
which  he  believed  it  should  have  received. 
Mr.  Schuyler  and  Mr.  Klersted  followed  the 
same  general  lines.  This  was  all  the  evi- 
dence supporting  this  item.  We  think  it  very 
clear  that  It  had  no  relation  to  the  question 
of  present  value  and  afforded  no  basis  for 
any  valuation  by  the  trial  court  of  either  of 
these  elements,  franchise  or  going  concern. 
In  this  connection  we  quote  the  words  of 
Judge  Farrington  in  the  case  last  cited: 
Two  of  the  experts  estimated  the  value  of 
the  going  business  to  be  equal  to  the  total 
amount  by  which  current  rates  of  Interest 
exceeded  the  net  profits  of  the  business  prior 
to  1880.  In  other  words,  the  value  of  the  go- 
ing business  is  equal  to  the  cost  of  establish- 
ing the  Spring  Valley  Water  Company's  busi- 
ness originally,  and  that  cost  is  equal  to  the 
deficiency  of  the  revenue  prior  to  1880.  This 
estimate  is  open  to  the  objection  that  the 
deficiency  of  revenue  may  have  been  due  to 
extravagant  or  wasteful  management.  The 
company  may  have  purchased  a  plant  larger 
and  more  expensive  than  necessary;  current 
rates  of  Interest  may  have  been  abnormally 
high ;  many  causes  which  have  absolutely  no 
relation  to  the  value  of  a  company's  business 
now  as  a  going  concern  may  have  increased 
or  diminished  the  deficiency  in  revenue.  Fur- 
thermore, if  it  be  conceded  that  early  defi- 
ciency of  revenue  is  the  proper  measure  of 
value  for  the  present  going  concern,  then  it 
follows  that,  the  greater  the  deficiency  and 
the  more  unprofitable  the  business,  the  great- 
er the  present  value  of  the  going  concern: 
and.  if  the  business  had  yielded  large  profits 
from  its  very  Inception,  the  going  business 
to-day  would  be  worthless.  These  variant 
methods,  leading  to  equally  variant  results, 
are  not  in  accord  with  the  actual  conditions. 
None  of  the  estimates  can  be  followed.'  It 
Is  unnecessary  to  say  that  the  burden  was  on 
plaintiff  to  furnish  data  showing  that  these 
elements  had  a  distinct  independent  produc- 
tive value,  before  any  such  value  could  be 
included.  See,  in  regard  to  value  of  fran- 
chise, Wlllcox  v.  Consolidated  Gas  Co.,  su- 
pra. In  what  we  have  said,  we  do  not  desire 
to  be  understood  as  deciding  that  in  the  mat- 
ter of  fixing  water  rates  anything  at  all 
should  be  added  to  the  value  on  account  of 
the  element  of  'going  concern.' 

nSo  far  as  the  evidence  of  Mr.  Adams  and 
Mr.  Schuyler  afforded  any  basis  for  a  valua- 
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tion  of  plaintiff's  property  by  the  trial  court, 
other  than  the  property  acquired  from  the 
Oakland  Water  Company,  such  support  was 
to  be  found  In  the  evidence  relating  to  the 
cost  of  the  works  and  the  cost  of  the  repro- 
duction thereof.  The  evidence  of  Mr.  Adams 
that  San  Leandro  Lake,  Including  real  estate 
and  appurtenances,  which  was  the  main 
source  of  plaintiff's  water  supply,  was  worth 
$1,537,500,  was  based  solely  upon  the  theory 
that  It  supplied  *615  miner's  Inches  of  water 
under  four-inch  pressure,  practically  constant 
and  certain  yielding  capacity,  at  $2,500  per 
inch.'  This  valuation  of  $2,500  per  Inch  was, 
as  shown  by  his  examination,  a  mere  ar- 
bitrary conclusion,  based  upon  his  views  as 
to  what,  under  all  the  circumstances,  would 
be  fair,  and  in  part  upon  what  he  thought 
the  consumer  would  be  able  to  pay.  Mr. 
Schuyler  does  likewise.  We  find  in  this  evi- 
dence no  such  certainty  as  renders  it  avail- 
able as  a  guide  to  the  value.  Each  of  these 
witnesses  included  over  $3,000,000  as  the  cost 
of  construction  of  the  plant  (exclusive  of  the 
plant  of  the  Oakland  Water  Company),  or 
the  cost  of  reproduction  thereof.  Neither  of 
them  made  any  deduction  on  account  of  de- 
preciation which  must  have  come  from  age 
and  use.  The  Contra  Costa  Water  Company 
bad  existed  ever  since  1866,  and  more  than 
two-thirds  of  its  construction  work  was  done 
prior  to  1886.  In  the  case  of  Kuoxville  v. 
Knoxvllle  Water  Co.,  supra,  the  United 
States  Supreme  Court  said:  'The  cost  of  re- 
production is  one  way  of  ascertaining  the 
present  value  of  a  plant  like  that  of  a  water 
company,  but  that  test  would  lead  to  ob- 
viously incorrect  results  If  the  cost  of  repro- 
duction Is  not  diminished  by  the  depreciation 
which  has  come  from  age  and  use.  *  *  * 
The  cost  of  reproduction  is  not  always  a  fair 
measure  of  the  present  value  of  a  plant 
which  has  been  In  use  for  many  years.  The 
items  composing  the  plant  depreciate  In  val- 
ue from  year  to  year  In  a  varying  degree. 
Some  pieces  of  property  like  real  estate,  for 
Instance,  depreciate  not  at  all,  and  some- 
times, on  the  other  band,  appreciate  in  value. 
But  the  reservoirs,  the  mains,  the  service 
pipes,  structures  upon  real  estate,  standpipes, 
pumps,  boilers,  meters,  tools,  and  appliances 
of  every  kind  begin  to  depreciate  with  more 
or  less  rapidity  from  the  moment  of  their 
first  use.  It  is  not  easy  to  fix  at  any  given 
time  the  amount  of  depreciation  of  a  plant 
whose  component  parts  are  of  different  ages 
with  different  expectations  of  life.  But  It  is 
clear  that  some  substantial  allowance  for  de- 
preciation ought  to  have  been  made  In  this 
case.'  A  reading  of  the  record  cannot  fail 
to  convince  one  that  the  estimates  of  both  Mr. 
Adams  and  Mr.  Schuyler  were  practically  of 
all  the  construction  work  that  has  been  done 
since  the  year  1866,  without  auy  allowance 
whatever  for  the  depreciation  that  must  have 
occurred.  It  Is  apparent  from  the  record 
that  even  upon  the  basis  of  an  allowance  of 
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only  1  per  cent  annually  for  depreciation, 
the  depreciation  in  the  Contra  Costa  plant 
would  have  exceeded  $500,000.  According  to 
all  of  defendants'  witnesses  except  one,  Mr. 
Miller,  It  was  practlcaly  $1,000,000  or  more. 
Mr.  Adams  himself  testified  that  from  his 
investigation  he  believed  that  the  prevailing 
rate  of  depreciation  per  annum  in  such  prop- 
erty was  2  per  cent,  taking  the  property  as  a 
whole.  There  is  nothing  In  the  evidence  of 
these  witnesses  or  elsewhere  In  the  record  to 
indicate  any  basis  upon  which  the  trial  court 
might  properly  hold  this  element  of  deprecia- 
tion to  be  offset  or  materially  affected  by  ap- 
preciation in  the  value  of  any  portion  of  the 
property  or  of  the  plant  as  a  whole.  So  far 
as  real  estate  values  were  concerned,  includ- 
ing the  value  of  San  Leandro  Lake  and  the 
water  rights  thereunto  appertaining,  the  tes- 
timony given  was  of  present  value. 

"Both  Mr.  Adams  and  Mr.  Schuyler  plac- 
ed the  value  of  the  plant  acquired  from  the 
Oakland  Water  Company  In  1899,  which  In 
1900  constituted  a  part  of  plaintiff's  system, 
at  $2,550,000.  This  they  did  solely  upon  the 
theory  that  it  was  the  price  paid  by  plaintiff 
for  the  property.  At  the  time  of  the  ar- 
rangement between  these  two  companies,  they 
were  and  had  been  for  some  time  competing 
companies  in  the  business  of  furnishing  wa- 
ter to  the  city  of  Oakland  and  its  Inhabit- 
ants. The  deed  by  which  plaintiff  acquired 
the  property  and  business  of  the  other  com- 
pany recited  a  consideration  of  $1,500,000, 
and  that  the  conveyance  was  subject  to  a 
bonded  indebtedness  In  the  sum  of  $1,500,000. 
It  appears  that  no  money  passed  In  this 
transaction,  the  $1,500,000  expressed  consid- 
eration being  paid  in  stock  of  the  Contra 
Costa  Water  Company  at  its  par  value.  It 
was  assumed  that  this  stock  was  worth  70 
cents  on  the  dollar,  viz.,  $1,050,000,  and  by 
adding  this  to  the  bonded  Indebtedness  of 
$1,500,000,  the  values  of  Mr.  Adams  and  Mr. 
Schuyler  of  $2,550,000  are  obtained.  This 
70  cents  on  the  dollar  was  the  market  value 
of  Contra  Costa  Company  stock  some  few 
months  after  the  arrangement  was  perfect- 
ed, but  It  had  no  such  market  value  at  the 
time  of  the  arrangement  What  its  value 
then  was  does  not  appear,  except  that  It  ap- 
pears that  It  was  lower  than  70,  but  it  Is 
claimed  that  such  lower  price  was  not  the 
fair  price.  While  the  price  paid  for  an  ar- 
ticle Is  ordinarily  some  evidence  of  its  value, 
the  evidence  of  price  here  Is  practically 
worthless.  Regardless  of  other  considera- 
tions, It  appears  that  no  estimate  of  the  val- 
ue of  the  various  Items  composing  that  prop- 
erty, even  including  that  of  Mr.  Adams, 
brought  the  aggregate  higher  than  about  $2,- 
300.000,  and  the  great  weight  of  evidence  In 
number  of  witnesses,  at  least  put  it  even 
far  below  the  amount  of  the  bonded  Indebt- 
edness. See  Knoxvllle  v.  Knoxvllle  Water 
Co.,  supra.  Of  Mr.  Klersted's  testimony  as 
to  the  value  of  this  property  it  Is  sufficient 
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to  say  that  It  shows  simply  a  method  of  ar- 
riving at  the  value  which  does  not  appear  to 
mb  to  furnish  the  least  particle  of  support 
for  any  Judgment  as  to  the  actual  value. 

"Mr.  Kiersted  based  his  conclusion  as  to 
the  total  value  of  plaintiff's  property  solely 
on  two  methods  pursued  in  determining  that 
value,  one  of  which  may  properly  be  called 
the  Investment  method,  and  the  other  the 
capitalization  method.  Mr.  Adams  and  Mr. 
Schuyler  also  used  somewhat  similar  meth- 
ods in  arriving  at  a  conclusion,  as  confirma- 
tory of  their  other  method  of  valuation.  The 
data  upon  which  all  these  calculations  were 
based  were  very  uncertain,  in  view  of  the  fact 
already  stated  that  most  of  the  books  and  rec- 
ords of  the  Contra  Costa  Water  Company 
snowing  details  of  cost  of  construction  and 
operating  expenses  had  been  destroyed  by 
plaintiff  in  the  year  1899,  and  to  a  great  ex- 
tent only  certain  incomplete  memoranda  tes- 
tified to  have  been  taken  from  the  books  by 
the  president  of  the  plaintiff,  and  certain, 
very  general  statements  filed  by  the  com- 
pany with  the  city  council  in  the  year  1886, 
and  annually  since,  were  available  as  a  basis 
for  the  calculations.  It  was  necessary  for 
these  witnesses  In  making  their  calculations 
to  assume  many  things  for  which  no  basis  ex- 
isted in  the  evidence.  Taking  all  of  the  evi- 
dence of  this  character  together,  It  was  too 
uncertain  to  afford  any  measure  of  or  guide 
to  the  present  value  of  the  property. 

"The  only  other  expert  witness  on  the  part 
of  plaintiff  was  Mr.  Le  Conte.  He  confined 
himself  to  estimates  of  the  actual  cost  of 
construction,  without  undertaking  to  place 
any  value  on  the  aggregate  property  of  plain- 
tiff. If  there  be  deducted  from  his  estimate 
of  actual  cost  anything  like  a  fair  allowance 
for  depreciation,  It  would  be  impossible  to 
find  in  the  record  a  total  value  of  $7,000,000 
or  anything  near  that  sum  for  plaintiff's 
property,  based  upon  Mr.  Le  Conte's  esti- 
mate so  far  as  the  cost  of  construction  was 
concerned. 

"There  is  no  other  evidence  in  the  rec- 
ord that  would,  taken  alone  or  in  connection 
with  such  portions  of  the  testimony  of  the 
witnesses  already  named  as  furnish  evidence 
of  the  value  of  plaintiff's  property,  bring  the 
present  value  of  such  property  as  high  as 
$7,000,000.  It  is  suggested  by  learned  coun- 
sel that  there  are  many  other  elements  upon 
which  no  value  was  given  by  the  testimony, 
that  might  properly  have  been  taken  Into  con- 
sideration, and  must  be  assumed  to  have  been 
taken  Into  consideration  by  the  trial  court  in 
arriving  at  a  conclusion  as  to  value,  such  as 
appreciation  in  value,  the  skill  and  good  man- 
agement In  the  upbuilding  of  the  works,  the 
obstacles  and  difficulties  encountered  In  the 
construction  of  the  works,  the  unusual  nat- 
ural advantages  presented  by  the  San  Lean- 
dro  Lake  as  a  source  of  water  supply,  the 
fact  that  the  system  of  plaintiff  had  been 
thoroughly  tried  and  proved  equal  to  all  de- 


mands, the  prospective  value  of  the  property, 
the  fact  that  plaintiff  was  carrying  on  its 
business  In  the  exercise  of  a  franchise  ema- 
nating from  the  state,  and  the  risks  of  the 
business.  As  to  all  of  these  Items,  regardless 
of  all  other  consideration,  we  find  no  founda- 
tion in  the  record  of  any  additional  valua- 
tion by  the  trial  court  The  burden  of  proof 
as  to  valuation  is  on  the  plaintiff  seeking  to 
show  the  Invalidity  of  such  an  ordinance  as 
the  one  we  have  before  us,  and  he  must  sup- 
ply such  evidence  as  will  clearly  warrant 
the  valuation  he  seeks  to  have  placed  upon 
his  property.  See  San  Diego  Water  Co.  v. 
San  Diego,  118  Cal.  573  [50  Pac.  633,  38  L. 
R.  A.  460, 62  Am.  St  Rep.  261].  A  trial  court 
is  not  warranted  in  indulging  in  mere  con- 
jectures or  surmises  as  to  the  value  of  cer- 
tain alleged  elements,  and  in  basing  its  con- 
clusion as  to  the  value  of  the  whole  prop- 
erty In  part  thereon.  We  are  unable  to  con- 
ceive of  any  proper  theory  upon  which  the 
finding  of  the  trial  court  as  to  value  can  be 
held  to  be  sufficiently  sustained  by  the  evi- 
dence. 

"As  to  the  facts  surrounding  the  adoption 
of  the  ordinance  and  the  contention  of  plain- 
tiff based  thereon,  it  is  necessary  to  say  a 
few  words.  There  is  no  claim,  as  we  under- 
stand it  that  there  was  any  actual  fraud  on 
the  part  of  the  council,  or  that  the  members 
of  the  council  did  not  act  In  good  faith  and 
with  the  belief  that  they  were  fixing  rates 
that  would  insure  a  fair  and  just  return  up- 
on the  actual  value  of  plaintiff's  property, 
and  the  findings  do  not  *s  we  understand 
them,  intimate  anything  of  this  kind.  So 
far  as  the  findings  may  imply  that  the  ordi- 
nance was  passed  without  any  opportunity 
to  plaintiff  to  be  fully  heard  on  the  question 
as  to  the  proper  rates  to  be  fixed,  we  think 
that  the  evidence  does  not  support  the  con- 
clusion. The  time  for  the  annual  establish- 
ment of  rates  was  fixed  by  law.  Under  the 
act  of  March  7,  1881  (St  1881,  p.  54),  it  was 
the  duty  of  the  plaintiff  to  furnish  the  coun- 
cil In  the  month  of  January  with  a  detailed 
statement  showing  the  names  of  water  rate 
payers  during  the  year  preceding,  and  also 
'all  revenue  derived  from  all  sources,  and  an 
itemized  statement  of  expenditures  made.' 
This  statement  was  furnished.  It  was  also 
the  right  of  plaintiff  to  furnish  with  such 
statement  a  detailed  statement  of  the  amount 
of  money  actually  expended  annually,  since 
commencing  business,  in  the  purchase,  con- 
struction, and  maintenance  respectively,  of 
the  property  necessary  to  the  carrying  on  of 
its  business,  and  also  the  gross  cash  receipts 
annually,  for  the  same  period,  from  all  sourc- 
es. Plaintiff  had  the  right  to  fortify  this 
statement  by  such  explanations  and  proofs 
as  It  might  see  fit  to  insert  This  was  a  full 
and  sufficient  opportunity  to  present  Its  case. 
San  Diego  L.  &  T.  Co.  v.  National  City,  174 
U.  S.  739,  19  Sup.  Ct  804,  43  L.  Ed.  1154. 
It  may  be  said  that  common  fairness  would 
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demand  that  plaintiff  should  be  allowed,  If 
It  bo  desired,  to  supplement  its  written  state- 
ment with  proof  and  argument  before  the 
council.  The  evidence  shows  that  such  oppor- 
tunity was  accorded  it,  and  that  the  presi- 
dent of  plaintiff  appeared  before  the  council 
in  its  behalf  on  two  occasions.  No  request 
made  by  plaintiff  looking  to  a  further  oppor- 
tunity to  present  proofs  or  argument  or  to 
be  present  at  any  investigation  of  the  coun- 
cil or  Its  committee  to  which  the  matter  was 
referred  was  denied,  except  the  request  made 
after  the  investigations  of  the  council  were 
completed  and  the  ordinance  was  about  to 
be  voted  on.  It  certainly  cannot  be  held  that 
the  refusal  of  the  council  to  then  suspend  pro- 
ceedings and  enter  into  a  further  investiga- 
tion, especially  upon  the  very  general  state- 
ment of  the  president  as  to  what  he  could 
show,  amounted  to  a  deprival  of  an  oppor- 
tunity to  plaintiff  to  be  fully  heard  in  the 
matter  of  the  fixing  of  the  water  rates,  or  in- 
dicated any  unfairness  on .  the  part  of  the 
members  of  the  council.  We  are  satisfied 
that  the  evidence  is  not  sufficient  to  sustain 
the  conclusion  that  the  rates  were  establish- 
ed by  'a  merely  arbitrary  conjecture  •  *  • 
not  based  on  investigation  or  the  exercise  of 
judgment  or  discretion.'  See  Railroad  Com- 
mission v.  Cumberland,  etc.,  Co.  [212  U.  S. 
414]  20  Sup.  Ct  357  [53  L.  Ed.  577].  We  are 
not  to  be  understood  by  what  we  have  said 
as  Intimating  that,  if  these  findings  were  suf- 
ficiently supported  by  the  evidence,  It  could 
make  any  difference  in  our  disposition  of  this 
appeal,  in  the  absence  of  a  finding  as  to  val- 
ue sufficiently  sustained  by  the  evidence.  We 
.are  satisfied  that  all  of  the  other  findings  In 
this  connection  are  immaterial  on  this  ap- 
peal, in  view  of  our  conclusion  that  the  find- 
ing as  to  the  value  of  plaintiff's  property  is 
not  sustained  by  the  evidence.  In  the  absence 
of  a  finding  on  that  question,  we  cannot  de- 
termine that  the  compensation  afforded  by 
the  ordinance  is  not  a  Just  and  reasonable 
compensation,  and  if  the  compensation  af- 
forded be  Just  and  reasonable,  plaintiff  can- 
not complain  in  the  courts  as  to  the  methods 
used  by  the  council  in  arriving  at  the  con- 
clusion embodied  In  the  ordinance.  We  can- 
not do  better  than  to  quote  what  was  said  by 
Judge  Farrlngton  in  this  connection,  In  Spring 
Valley  Water  Company  v.  City  and  County 
of  San  Francisco,  supra:  'This  case  comes 
here  on  one  vital  issue,  are  the  water  rates 
confiscatory?  To  this  all  other  questions  in- 
volved are  mere  incidents.  If  the  water  rates 
in  question  are  confiscatory,  then  the  ordi- 
nance is  repugnant  to  the  federal  Constitu- 
tion, and  must  be  pronounced  invalid.  Its 
invalidity  cannot  be  healed  by  showing  the 
supervisors  were  actuated  by  the  purest  mo- 
tives, that  they  committed  no  error  in  ap- 
plying the  law  to  the  facts,  and  that  their 
deliberations  were  conducted  In  strict  obedi- 
ence to  the  rules  which  govern  courts  in  the 
administration  of  justice,  and  in  the  adinis- 
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slon  and  rejection  of  evidence.  But,  on  the 
other  hand,  if  it  appears  that  the  rates  will 
afford  complainant  a  just  and  reasonable 
compensation  for  the  use  of  its  property,  the 
ordinance  is  not  repugnant  to  the  constitu- 
tional provision  invoked,  because  it  does  not 
deprive  the  company  of  anything  whatever. 
And  this  Is  so  even  -though  it  be  shown  that 
the  board  in  its  proceedings  violated  every 
rule  in  the  law  of  evidence.  The  rates  are 
either  just  and  reasonable  or  unjust  and  un- 
reasonable, and  that  fact  must  be  ascertain- 
ed by  this  court  from  its  own  independent 
investigations,  and  not  from  a  review  of  the 
proceedings  before  the  board  of  supervisors 
to  ascertain  whether  it  erred  in  the  admis- 
sion or  rejection  of  testimony,  or  whether, 
on  the  testimony  before  that  body,  it  should 
have  arrived  at  a  different  conclusion.'  We 
have  already  quoted  from  Justice  Van  Fleet 
in  San  Diego  Water  Co.  v.  San  Diego,  su- 
pra, as  to  the  function  of  the  courts  in  cases 
of  this  character,  as  follows:  'All  that  they 
have  to  consider  is,  whether,  in  a  given  case, 
the  result  of  the  council's  action  will  be  to 
take  the  property  of  the  complaining  party 
without  Just  compensation.'  Indeed,  we  do 
not  understand  learned  counsel  for  plaintiff 
to  claim  that  they  are  entitled  to  any  relief 
in  the  courts  as  against  the  ordinance,  un- 
less the  rates  fixed  are  unreasonable  and  un- 
just, and  amount,  legally,  to  a  confiscation. 
We  do  not  read  the  opinion  in  Spring  Valley 
Water  Co.  v.  San  Francisco,  82  Cal.  286  [22 
Pac.  910, 1046,  6  L.  R.  A.  756,  16  Am.  St  Rep. 
116],  or  the  opinion  of  Judge  Van  Fleet  in 
San  Diego  Water  Co.  v.  San  Diego,  supra,  as 
declaring  a  contrary  view." 

There  are  many  other  matters  discussed 
In  the  briefs,  but  we  do  not  deem  It  neces- 
sary for  the  disposition  of  this  appeal  to  con- 
sider any  of  them. 

This  is  adopted  as  the  opinion  of  the  court 
on  this  hearing. 

The  Judgment  and  order  denying  a  new  tri- 
al are  reversed. 

We  concur:  SHAW,  J. ;  SLOSS,  J. ;  AL- 
LEN, J.,  pro  tern. 

CHIPMAN,  J.  pro  tem.  (dissenting).  I  am 
unable  to  agree  with  the  majority  opinion. 
In  the  consideration  of  the  evidence  to  de- 
termine whether  it  Is  sufficient  to  support 
the  findings,  I  can  see  no  reason  why  any 
different  rule  should  be  applied  from  that 
governing  cases  generally  coming  here  on  ap- 
peal— 1.  e.,  that  if  there  is  any  substantial 
evidence  to  support  any  particular  finding, 
for  example,  the  valuation  of  plaintiff's  prop- 
erty, it  must  stand  and  will  not  be  over- 
thrown because  there  may  be  apparently  a 
preponderance  of  evidence  to  the  contrary. 
The  rule  is  well  established,  and  necessarily 
It  can  admit  of  no  exception  without  violat- 
ing the  constitutional  provision  which  leaves 
with  the  Jury  or  the  trial  court  the  deter- 
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mination  of  all  questions  of  fact.  It  seems 
to  me  that  If  the  majority  opinion  had  been 
written  with  dne  regard  for  this  rule  a  dif- 
ferent conclusion  would  have  been  reached 
upon  the  vital  question,  to'  wit,  the  valuation 
of  plaintiff's  property  devoted  to  the  public 
use. 

When,  however,  the  conclusion  was  reached 
that  there  was  not  sufficient  evidence  to  jus- 
tify the  finding  of  $7,000,000  as  the  valuation, 
there  was  then  determined,  as  the  opinion 
justly  observes,  that  there  existed  no  "foun- 
dation upon  which  to  rest  a  conclusion  as  to 
the  sufficiency  of  the  compensation  that  will 
be  given  by  the  rates  fixed,  *  *  *  for  we 
would  then  be  without  any  finding  on  the 
question  of  value,  and  without  any  power  or 
ability  to  supply  such  finding."  This  conclu- 
sion reached,-  it  seems  to  me,  the  case  was 
practically  ended,  and  the  reversal  of  the 
judgment  would  necessarily  follow.  If,  bow- 
ever,  there  was  not  sufficient  evidence  to  jus- 
tify the  finding  of  valuation,  this  court  is  not 
authorized  to  search  for  evidence  in  the  rec- 
ord to  find  support  for  some  different  and 
lower  valuation  of  plaintiff's  property  in  or- 
der to  determine  the  reasonableness  or  un- 
reasonableness of  the  ordinance  complained 
of,  for  I  do  not  understand  that  we  can  make 
findings  of  fact  for  any  purpose.  Neither 
have  we  the  right  to  say  that  the  evidence 
justifies  any  given  valuation,  and  no  more, 
for  to  do  this  is  both  to  pass  upon  questions 
of  fact  and  to  prejudice  the  case  upon  a  re- 
trial which  the  reversal  of  the  judgment  re- 
quires must  take  place.  The  argument  upon 
this  point  has  been  addressed  wholly  to  the 
question,  Does  the  evidence  sustain  the  find- 
ing of  valuation  as  fixed  by  the  trial  court? 
Before  this  court  can  properly  take  up  the 
question  of  some  different  valuation  there 
should  be  a  trial  of  that  question  and  a  find- 
ing by  the  trial  court  which  alone  can  make 
findings  of  fact. 

In  order  to  reach  the  conclusion  that  there 
was  evidence  justifying  a  valuation  of  $3,- 
500.000  and  hence  the  rate  fixed  was  not 
confiscatory  because  it  would,  at  that  valua- 
tion, yield  an  income  of  4%  per  cent.,  it 
became  necessary  to  violate  the  rule  first 
above  stated,  whereas,  I  think,  the  conclu- 
sion, if  the  court  is  to  enter  upon  so  delicate 
and  dangerous  a  field  of  inquiry  at  all,  should 
have  been  drawn  from  such  substantial  evi- 
dence as  might  be  found  in  the  record, 
whether  or  not  in  conflict  with  other  evi- 
dence. Ilad  this  been  done,  in  my  opinion, 
a  much  larger  valuation  than  $3,500,000 
would  have  found  ample  justification.  The 
Income  Increases  proportionately  with  the 
increase  of  the  valuation,  the  rate  being  fix- 
ed, and  hence  the  importance  of  ascertaining, 
in  a  spirit  of  fairness  to  plaintiff,  the  full 
reasonable  value  of  Its  property,  taking  into 
account  every  element  which  justly  enters 
into  such  value. 

If  there  were  elements  of  value  admitted 
in  evidence  in  support  of  the  finding  ad- 


verse to  defendants,  and  against  their  ob- 
jection, this  court  may  properly  decide  wheth- 
er or  not  error  was  committed,  in  the  par- 
ticular assigned  as  error.  Such  is  one  of 
the  legitimate  functions  of  an  appellate  court, 
and  is  exercised  as  a  guide  to  the  trial  court 
upon  the  retrial  of  the  case  as  well  as  to  the 
rate-making  body.  But  to  sum  up  the  re- 
sult of  the  evidence,  independently  of  the 
finding  of  the  trial  court,  and  make  a  find- 
ing of  the  value  of  plaintiff's  property  for 
the  purpose  of  passing  upon  the  reasonable- 
ness or  unreasonableness  of  the  ordinance,  is, 
in  my  judgment,  an  assumption  of  the  pre 
rogative  of  the  trial  court,  and,  besides,  it 
can  be  of  little  value,  for  the  evidence  may 
not  be  the  same  upon  a  retrial. 

If  there  is  to  be  an  end  to  litigation  grow- 
ing out  of  rate  fixing  by  the  rate-making 
board  and  successive  appeals  are  to  be  avoid- 
ed, this  court  should,  so  far  as  possible,  in- 
dicate what  in  Its  opinion  constitute  the 
elements  to  be  considered  in  ascertaining  the 
value  of  the  property  devoted  to  the  public 
use.  No  court,  so  far  as  I  have  found,  ha? 
undertaken  to  catalogue  all  these  elements  or 
precisely  delimit  what  are  and  what  are  not 
proper  to  be  considered.  Some  of  these,  bow- 
ever,  have  been  named  as  just  and  proper 
and  should  enter  Into  the  calculations  of  the 
rate-making  body.  The  original  coat  of  con- 
struction of  the  plant,  the  amount  expended 
in  permanent  improvements,  the  amount  and 
market  value  of  its  bonds  and  stock,  the 
present  compared  with  the  original  cost  of 
construction,  the  probable  earning  capacity 
of  the  property  under  the  particular  rate* 
prescribed  by  statute  or  ordinance,  and  the 
sum  required  to  meet  operating  expenses, 
while  there  may  be  others,  are  all  matters 
for  consideration  and  are  to  be  given  such 
weight  as  may  be  just  and  right  in  each 
case.  Smyth  v.  Ames,  160  tj.  S.  466,  18  Sop. 
Ot.  418,  42  L.  Ed.  819. 

Appreciation  In  value  la  an  element  to  be 
considered,  for  there  Is  no  reason  why  a  pub- 
lic service  corporation  should  not  enjoy  the 
same  advantage  of  enhanced  value  as  is  en- 
joyed by  the  owners  of  other  property  which 
has  been  made  more  valuable  by  the  service 
given  It  by  the  corporation  or  which  in  turn, 
by  becoming  more  valuable,  has  added  new- 
value  to  the  public  service  plant  Ordinarily 
all  properties  of  the  community  enhance  in 
value  pari  passu,  and  In  so  far  as  this  en- 
hanced value  attaches  to  the  property  of 
the  public  service  company  it  becomes  a  f«o 
tor  in  fixing  the  value  for  rate  making  » 
well  as  for  any  other  purpose.  Metropolitan 
Trust  Co.  v.  Houston,  etc.,  R.  R.  Oo.  (C.  CI 
90  Fed.  683,  687;  Cotting  Kansas  City 
Stock  Yards  Co.  (C.  O.)  82  Fed.  850.  Speak- 
ing of  property  affected  with  a  public  nse. 
the  court  said,  in  San  Diego  v.  National 
City  (C.  C)  74  Fed.  79:  "If  it  has  since  en- 
hanced in  value,  those  who  invested  their 
money  in  it,  like  others  who  invest  their 
money  in  any  other  kind  of  property,  are 
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justly  entitled  to  the  benefit  of  the  Increased 

value." 

Tbe  courts  also  take  cognizance  of  the  ele- 
ment of  skill  aud  good  management  which 
has  contributed  to  the  upbuilding  of  the  en- 
terprise in  question.  Most  public  service 
works  are  the  growth  of  years  of  constant 
changes  and  development,  and,  we  may  safe- 
ly say,  for  the  enhancement  of  their  use- 
fulness and  value.  Foresight,  intelligent  man- 
agement, and  special  skill,  exceptionally 
adapted  to  tbe  work  In  hand,  are  required 
and  must  be  taken  into  account.  Speaking 
of  the  persons  engaged  in  these  enterprises, 
the  court  said,  in  Brunswick  &  T.  Water 
Dist  v.  Maine  Water  Co.,  99  Me.  371,  379, 
59  Atl.  537,  540:  "To  be  successful,  they  must 
be  wise  and  prudent,  thrifty  and  energetic. 
These  virtues,  if  they  have  them,  they  im- 
press upon  the  property,  making  it  more 
valuable  than  it  otherwise  would  have  been. 
Is  it  to  be  said  that  they  can  hare  no  re- 
turn for  skill  and  good  management?  We  do 
not  think  so." 

In  the  decision  of  the  Interstate  Commerce 
Commission,  entitled  "Reproposed  Advance 
in  Freight  Rates"  (1902),  9  Interstate  Com- 
merce Com.  Rep.  381,  402,  it  was  said: 
"Moreover,  the  value  of  a  railway  system 
does  not  depend  upon  the  mere  cost  of  its 
embankment  or  its  equipment.  It  is  rather 
a  question  of  location,  of  connections,  of 
terminal  facilities,  of  enterprises  along  its 
line;  and  shall  nothing  be  allowed  to  the 
foresight  and  ability  which  have  marked  out 
and  perfected  that  system?" 

The  evidence  showed  that  plaintiff  had  en- 
countered and  successfully  overcome  serious 
difficulties  and  obstacles  in  perfecting  its 
system  of  "which  a  casual  Inspection  of  the 
works  as  they  now  exist  gives  a  very  faint 
Idea."  An  unusual  advantage  as  a  source 
of  water  supply  is  the  San  Leandro  Lake, 
which  supplies  a  large  proportion  of  the' 
water  supplying  the  city  of  Oakland,  and 
the  permanency  and  reliability  of  the  sourc- 
es of  supply  by  this  and  other  means  should 
be  considered.  Speaking  of  these,  one  of  the 
witnesses  testified:  "There  are  two  sources 
of  water  supply  owned  by  the  company  that 
are  deemed  of  great  value  in  the  open  market 
— Ran  Leandro  Lake,  and  that  pumped  from 
underground  sources  at  Alvarado.  The  lat- 
ter is,  of  course,  included  in  the  purchase 
price  of  the  Oakland  Water  Company's  plant. 
The  former  has  been  developed  at  great 
expense  from  unusual  natural  advantages  im- 
proved by  works  of  great  stability  and  per- 
manency. It  represents  a  property  that  could 
not  probably  be  duplicated  at  equal  cost  on 
any  other  site  within  many  miles  of  Oak- 
land." The  evidence  showed  that  the  plant 
is  in  no  sense  experimental,  but  has  been 
thoroughly  tested  and  found  equal  to  all  re- 
quirements and  of  tried  stability,  and  this  is, 
aa  the  witness  said,  "a  very  important  factor 
in  considering  relative  values  of  existing 
properties  and  properties  that  are  yet  un- 


created," as  any  new  waterworks  would  be  If 
built  to  supplant  the  present  one.  These  ele- 
ments, as  are  others  not  mentioned,  are  in  a 
large  degree  intangible,  the  value  of  which 
In  money  it  is  difficult  to  estimate  but  which 
may  and  should  be  considered  In  fixing  the 
value  of  plaintiff's  plant  and  no  doubt  enter- 
ed into  the  calculation  made  by  tbe  trial 
court,  a  fact  to  which  the  majority  opinion 
seems  not  to  have  given  due  importance. 

Then  there  are  the  risks  of  the  business  to 
be  considered,  for,  as  was  said  In  San  Diego 
Water  Co.  v.  San  Diego,  118  Col.  556,  50  Pac. 
633,  38  L.  R.  A.  460,  62  Am.  St.  Rep.  261: 
"This  is  not  an  ordinary  business  enterprise. 
Those  who  engage  in  it  put  their  property 
entirely  into  the  hands  of  the  public.  Hav- 
ing once  embarked,  it  is  beyond  their  power 
to  draw  back.  They  must  always  be  ready 
to  supply  the  public  demand,  and  must  take 
the  risk  of  any  falling  off  of  demand."  There 
are  other  risks  to  which  the  enterprise  is 
liable;  it  must  submit  to  regulation  of  rates 
which  may  be  arbitrarily  or  unjustly  fixed, 
requiring  resort  to  the  courts  for  relief;  It 
is  subject  to  condemnation  by  the  municipal- 
ity and  although  presumably  It  would  be 
paid  full  compensation,  it  would  be  a  risk  in 
some  measure  affecting  the  value  for  rate 
making ;  there  are  also  dangers  of  loss  from 
earthquake  and  flood.  The  value  of  the  tan- 
gible property  is  doubtless  tbe  basic  ele- 
ment in  the  inquiry,  but  clearly  there  are 
many  others  to  which  consideration  must  be 
given  and  no  doubt  was  given  by  the  trial 
court,  and  this  it  was  its  duty  to  do  although 
the  evidence  named  no  specific  amount  as 
the  value  of  these  elements. 

Still  other  elements  may  be  mentioned 
which  enter  into  any  fair  consideration  of 
value.  "The  value  of  the  service  which  the 
public  receives  is  also  an  element  to  be  de- 
termined In  considering  whether  the  rates 
are  reasonable."  Redlands,  etc..  W.  Co.  v. 
Redlands.  121  Cal.  365,  371,  53  Pac.  843  r 
San  Diego  Land  &  Town  Co.  v.  National 
City,  174  U.  S.  789,  19  Sup.  Ct.  804,  43  L.  Ed. 
1154. 

That  plaintiff  is  a  going  concern  is  an  im- 
portant element,  the  value  of  which  witness- 
es fixed  at  $500,000,  but  this  item  is  disre- 
garded in  the  principal  opinion  because  tbe 
value  placed  upon  it  by  the  witnesses,  like 
that  of  the  value  of  the  franchise,  was  not 
thought  to  rest  upon  any  sufficient  basis. 
The  opinion  states  that  because  the  value  of 
the  going  business  and  franchise  depends  up- 
on their  earning  power,  which  in  turn  "de- 
pends upon  rates  to  be  fixed  annually  by  the 
city  council  In  such  a  way  as  to  give  only  a 
fair  return  on  the  property  in  use.  and  the 
franchise  is  neither  exclusive  nor  defined  by 
any  special  contract  with  the  city,  these  ele- 
ments would  appear  to  play  a  very  small 
port,  if  any,  in  the  matter  of  valuation."  In 
effect  the  opinion  eliminates  both  of  these 
elements  from  any  consideration  in  arriving 
at  the  value  of  plaintiff's  property  and  would 
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warrant  their  exclusion  In  any  further  hear- 
ing of  the  matter.  The  reasons  given  for 
this  conclusion  are,  to  my  mind,  inconclusive 
and  furnish  no  ground  for  their  elimination 
altogether  as  elements  of  value.  It  cannot 
be  fair  or  just  to  reduce  the  valuation  of  the 
property  because  of  the  fact  that  the  council 
may  fix  the  rates  annually,  for  that  would 
make  the  rate  govern  value  whereas  value 
should  govern  the  rate,  1.  e.,  the  rate  should 
always  be  governed  by  the  principle  that 
the  public  service  corporation  is  entitled  to 
be  allowed  to  charge  a  rate  which  would 
yield  a  just  and  reasonable  income  based 
upon  the  full  reasonable  value  of  its  prop- 
erty. 

Nor  should  the  fact  that  the  franchise  is 
not  exclusive  or  defined  by  any  special  con- 
tract take  from  it  all  value.  The  view  of 
the  majority  opinion,  on  the  question  of  a  go- 
ing concern,  seems  to  be  derived  from  the 
Consolidated  Gas  Company  Case,  of  New 
York  City  (212  U.  S.  19.  29  Sup.  Ct  192,  53 
L.  Ed.  382),  where  the  court  placed  its  opin- 
ion largely  upon  the  assumption  that  the 
gas  company  was  a  monopoly  and  "that  It  is 
not  a  case  for  a  valuation  of  'good  will.' " 
That  the  gas  company  was  a  monopoly  was 
assumed  from  the  further  assumed  fact  that 
the  city  would  not  be  likely  to  ever  allow  its 
streets  and  alleys  to  be  disturbed  in  competi- 
tion with  the  established  company  which  had 
occupied  every  available  space  in  building 
and  extending  its  plant.  No  such  assump- 
tion can  be  here  indulged.  Much  testimony 
was  taken  to  show  that  another  system  of 
supplying  the  city  of  Oakland  could  be  built, 
and  that  the  city  had  the  right  to  build  It. 
Is  the  city  to  be  allowed  to  beat  down  the 
valuation  of  a  going  business  by  menacing 
it  with  threatened  possible  competition?  In 
the  very  recent  case,  decided  April  10,  1910, 
by  the  U.  S.  Supreme  Court— City  of  Omaha 
v.  Omaha  Water  Co.,  218  U.  S.  180,  30  Sup. 
Ct.  615,  54  L.  Ed.  991,  this  question  is  con- 
sidered. The  city  of  Omaha  resolved  to  ex- 
ercise its  option  to  purchase  defendant's 
plant,  under  legislative  authority.  The  court 
said:  "The  option  to  purchase  excluded  any 
value  on  account  of  unexpired  franchise; 
but  it  did  not  limit  the  value  to  the  bare 
bones  of  the  plant,  its  physical  properties, 
such  as  its  lands,  its  machinery,  its  water 
pipes  or  settling  reservoirs,  nor  to  what  it 
would  take  to  reproduce  each  of  its  physical 
features.  The  value,  In  equity  and  justice, 
must  Include  whatever  is  contributed  by  the 
fact  of  the  connection  of  the  items  making 
up  a  complete  and  operating  plant.  The  dif- 
ference between  a  dead  plant  and  a  live  one 
Is  a  real  value,  and  is  Independent  of  any 
franchise  to  go  on,  or  any  mere  good  will  as 
between  such  a  plant  and  its  customers. 
That  the  kind  of  good  will,  as  suggested  In 
Willcox  v.  Consolidated  Gas  Co.,  212  U.  S. 
39.  53  L.  Ed.  382,  29  Sup.  Ct.  192,  is  of  little 
or  no  commercial  value  when  the  business, 


as  here,  is  a  natural  monopoly,  with  which 
the  customer  must  deal,  whether  he  will  or 
no.  That  there  is  a  difference  between  even 
the  duplication,  less  depreciation,  of  the  ele- 
ments making  up  the  water  company  plant 
and  the  commercial  value  of  the  business  as 
a  going  concern,  Is  evident" — citing  National 
Water  Works  Co.  v.  Kansas  City,  62  Fed. 
855,  10  C.  C.  A.  655,  27  U.  S.  App.  165,  27 
L.  R.  A.  827.  In  the  cited  case,  Mr.  Justice 
Brewer  said:  "A  completed  system  of  wa- 
terworks, such  as  the  company  has,  without 
a  single  connection  between  the  pipes  In  the 
streets  and  the  buildings  of  the  city,  would 
be  a  property  of  much  less  value  than  the 
system  connected  as  it  is,  with  so  many 
buildings,  and  earning,  in  consequence  there- 
of, the  money  which  it  does  earn.  The  fact 
that  it  is  a  system  In  operation,  not  only 
with  capacity  to  supply  the  city,  but  actually 
supplying  many  buildings  in  the  city,  not 
only  with  a  capacity  to  earn,  but  actually 
earning,  makes  it  true  that  'the  fair  and 
equitable  value'  is  something  in  excess  of 
the  cost  of  reproduction.  *  *  *  It  should 
pay,  therefore,  not  merely  the  value  of  a 
system  which  might  be  made  to  earn,  but 
that  of  a  system  which  does  earn."  I  ven- 
ture to  suggest  that  "good  will"  is  to  be 
distinguished  from  what  is  meant  by  the 
term  "going  business."  "Good  will,"  said 
Lord  Eldon,  "means  nothing  more  than  the 
probability  that  the  old  customers  will  re- 
sort to  the  old  place."  Words  and  Phrares, 
title  "Good  Will."  "Going  business  or  con- 
cern" is  a  term  applied  to  a  corporation 
which  is  "still  prosecuting  Its  business  with 
the  prospect  and  expectation  of  continuing 
to  do  so,  even  though  its  assets  are  insuffi- 
cient to  pay  its  debts."  Corey  v.  Wadsworth, 
99  Ala.  68,  11  South.  350,  353,  23  L.  R.  A. 
618,  42  Am.  St.  Rep.  29.  When  applied  to  a 
corporation  it  "means  that  it  continues  to 
transact  its  ordinary  business."  White  et 
al.  Mfg.  Co.  v.  Pettus  Importing  Co.  (C.  C.)  30 
Fed.  864,  865.  Words  and  Phrases.  Here  is 
a  duly  organized  corporation  with  an  estab- 
lished business  in  full  operation  and  likely 
to  continue  for  an  indefinite  period.  If  its 
property  was  being  condemned,  the  Omaha 
Case,  supra,  is  authority  for  holding  that 
the  "going  business"  Is  an  asset  of  value 
to  be  considered.  For  the  purposes  of  rate 
making  I  am  unable  to  see  why  It  Is  not  a 
proper  and  necessary  factor.  Any  element 
that  goes  to  enbance  the  legitimate  value  of 
plaintiff's  plant  is  part  of  its  property  rights 
and  must  be  taken  into  account  in  ascertain- 
ing the  total  value  of  Its  property. 

After  showing,  from  the  point  of  view 
taken  of  the  evidence  by  the  majority  opin- 
ion that  a  valuation  of  $3,500,000  might  find 
support  "over  operating  expenses  and  taxes : 
and  after  deducting  for  depreciation  what  is 
assumed  as  1  per  cent,  of  the  value  of  the 
perishable  and  nonperishable  property,  the 
opinion  proceeds:  'In  that  event,  we  would 
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have  over  4%  per  cent  (the  excess  would 
he  very  slight)  net  for  the  stockholders. 
This  certainly  would  be  a  very  substantial 
net  return,  considerably  more  than  is  derived 
from  many  Investments  eagerly  sought  by 
capital.  We  do  not  wish  to  be  understood  as 
intimating  that  even  such  a  return  would 
be  considered  by  us  as  a  full  and  fair  return 
under  all  the  circumstances,  were  we  en- 
gaged in  the  exercise  of  the  legislative  pow- 
«r  of  fixing  the  rates.  That,  as  said  before, 
is  not  a  function  of  the  courts.  We  simply 
mean  that  we  do  not  believe  It  to  be  so  low, 
under  the  circumstances  appearing  here,  as 
to  warrant  a  court  In  holding  it  to  be  beyond 
the  legislative  power  to  fix.' " 

The  opinion  holds  that  the  evidence  pre- 
sented In  the  5,500  printed  pages  "would 
have  supported  a  value  of  not  exceeding  $3,- 
500,000,"  from  which  must  be  deducted  some- 
thing for  depreciation.  The  case  seems  to 
have  been  exhaustively  tried  on  all  questions 
of  law  and  facts.  Whether  on  a  retrial 
plaintiffs  case  may  be  strengthened  I  know 
not.  But  as  it  stands,  this  court,  by  a  ma- 
jority, holds  that  unless  strengthened  no 
greater  amount  than  $3,500,000  can  be  sup- 
ported, and  this  amount  must  be  diminished 
by  depreciation.  As  already  suggested,  I 
think  the  court  should  not  thus  forestall  and 
prejudge  the  findings  to  be  made  upon  a  re- 
trial. And  the  reason  given  In  the  opinion 
for  discussing  the  question  does  not  seem 
to  me  satisfactory,  namely:  "We  have  said 
this  much  for  the  purpose  of  showing  that 
the  judgment  cannot  stand  if  the  finding  of 
the  trial  court  as  to  the  value  of  plaintiff's 
property  is  not  sufficiently  sustained  by  the 
evidence."  As  heretofore  remarked,  there 
has  been  no  fair  opportunity  given  plaintiff 
to  show  that  the  evidence  would  Justify  a 
finding  of  something,  and  It  may  be  but  lit- 
tle less  than  $7,000,000,  which,  in  my  opinion, 
should  first  be  passed  upon  by  a  trial  court, 
either  on  the  evidence  presented  by  this  rec- 
ord or  such  additional  evidence  as  may  then 
be  submitted.  The  conclusion  reached  by 
the  majority  of  the  court,  I  am  satisfied, 
leaves  out  of  its  consideration  elements  of 
value  which  the  trial  court  properly  includ- 
ed and  which  materially  affected  its  conclu- 
sions. 

There  was  much  evidence  directed  to  the 
question,  What  would  bave  been  a  reasonable 
per  cent.,  when  the  ordinance  was  passed, 
to  allow  as  Income  based  upon  the  valuation 
of  the  property,  exclusive  of  operating  ex- 
penses and  taxes?  It  was  shown  in  many 
different  ways,  which  need  not  be  enumerat- 
~ed,  that  7  per  cent,  was  a  reasonable  rate; 
that  ordinary  Investments  upon  security  ab- 
solutely safe,  such  as  government  bonds, 
mortgages,  and  the  like,  yielded  6  per  cent 
The  cases  hold  that  stockholders  In  water 
companies  are  entitled  to  receive  a  rate  of 
interest  In  excess  of  that  which  would  be 
considered  reasonable  where  the  loan  Is  free 


from  risk.  The  cases  are  cited  in  the  briefs 
and  are  conclusive  upon  the  point. 

In  San  Diego  Water  Co.  v.  San  Diego,  118 
Cal.  556,  570,  50  Pac.  633,  38  L.  R.  A.  460,  62 
Am.  St  Rep.  261,  this  court  held  that  In  the 
ascertainment  of  the  rate  of  interest  which 
should  be  allowed,  comparison  should  be 
made  between  the  company's  business  and 
other  kinds  of  business  Involving  a  similar 
degree  of  risk.  Chief  Justice  Beatty,  In  that 
case,  stated  what  he  regarded  and  what  I 
think  the  company  is  entitled  to,  namely, 
"rates  ought  to  be  adjusted  to  the  value  of 
the  service  rendered,  and  this  means  that  the 
water  company  should  be  allowed  to  collect 
annually  a  gross  income  sufficient  to  pay  cur- 
rent expenses,  maintain  the  necessary  plant 
in  a  state  of  efficiency,  and  declare  a  divi- 
dend to  stockholders  equal  at  least  to  the 
lowest  current  rates  of  Interest  not  on  the 
par  or  market  value  of  the  stock,  but  on  the 
actual  value  of  the  property  necessarily  used 
in  providing  and  distributing  the  water  to 
consumers."  Even  now  when  money  is  "easl/ 
er"  and  rates  of  Interest  less  than  in  former 
years — say  10  years  ago  when  this  ordinance 
was  passed — the  current  rate  on  undoubted 
security  is  6  per  cent.  How,  then,  can  it  be 
justly  said  that  4%  per  cent,  to  the  stock- 
holders "would  be  a  very  substantial  "net  re- 
turn, considerably  more  than  Is  derived  from 
many  investments  eagerly  sought  by  capi- 
tal"? This  may  be  true  of  surplus  capital 
held  "on  call"  In  safe  hands,  or  of  trust  funds 
where  absolute  security  is  the  prime  consid- 
eration, but  it  is  not  true  of  investments  sim- 
ilar to  the  one  here,  nor  Is  it  true  of  ordi- 
nary, current  loans  in  business  enterprises. 

Neither  am  I  willing  to  subscribe  to  the 
proposition  that  the  rate-making  authority 
may,  with  the  sanction  of  this  court  adopt 
4%  per  cent,  as  a  reasonable  rate  of  net  In- 
come to  the  company,  while  at  the  same  time 
informing  that  body  that  "we  do  not  wish 
to  be  understood  as  intimating  that  even 
such  a  return  would  be  considered  by  us  as  a 
full  and  fair  return  under  all  the  circum- 
stances, were  we  engaged  in  the  exercise  of 
the  legislative  power  of  fixing  rates."  This 
may  be  a  salve  to  the  consciences  of  the 
court  but  It  is  tantamount  to  saying  to  the 
rate-making  body,  The  courts  will  not  disturb 
your  ordinances  so  long  as  you  provide  an  in- 
come to  plaintiff  equal  to  4%  per  cent  upon 
the  value  of  its  property,  although  we  think 
It  unreasonable;  and  it  is  quite  probable  that 
a  body  acting  for  the  consumers  and  deriving 
its  life  from  them,  would  not  be  likely  to  al- 
low any  greater  rate. 

And  this  leads  to  the  question,  What  is 
the  function  of  the  trial  court  in  passing  up- 
on the  reasonableness  or  unreasonableness  of 
a  rate-fixing  ordinance?  The  opinion  says  it 
is  not  the  function  of  the  court  to  fix  the  rate, 
as  that  is  purely  a  legislative  function.  In 
the  sense  that  the  court  may  not  fix  a  rate 
and  order  the  legislative  body  to  adopt  It, 
the  proposition  is  correct  In  its  decree  the 
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trial  court  did  not  direct  the  council  to  pro- 
vide for  7  per  cent,  income  over  and  above 
plaintiff's  operating  expenses  and  taxes.  In 
one  of  its  findings  It  did,  however,  upon  suf- 
ficient evidence,  express  the  opinion  that  "a 
Just  and  reasonable  rate  for  the  water  to  be 
so  supplied  is  7  per  cent,  of  said  sum  of  $7,- 
000,000,  over  and  above  the  expenses  and  tax- 
es hereinafter  mentioned;  and  plaintiff  is 
entitled  to  receive  for  the  water  which  will 
be  supplied  by  it  *  •  *  at  least  7  per 
cent,  upon  said  $7,000,000  over  and  above  and 
in  addition  to  its  operating  and  other  expens- 
es," etc.  It  is  well  settled  that  the  lower 
court  had  the  authority  to  determine  whether 
or  not  the  rates  fixed  by  the  council  were  rea- 
sonable. Incidentally  to  this  inquiry  it  was 
within  the  power  of  the  court  to  say  what 
is  a  proper  charge.  The  council  Is  entitled 
to  know  what  the  court  would  regard  as  un- 
reasonably low,  and,  in  determining  what 
rate  would  be  unreasonable,  the  court  must 
have  some  standard  by  which  to  govern  its 
action,  some  rate  which  may  be  brought  into 
comparison  with  the  rate  allowed  by  the  or- 
dinance, without  which  I  can  conceive  of  no 
criterion  to  control  Its  decision.  In  the  case 
here  the  evidence  fully  sustained  the  conclu- 
sion of  the  trial  court.  But  even  so,  the  de- 
cree directed  the  council  to  so  fix  the  rates 
as  to  "afford  to  plaintiff  a  Just  and  reason- 
able compensation  'for  the  service  rendered 
and  the  water  supplied,  and  as  will  yield  a 
sufficient  income  to  pay  its  expenses  and  tax- 
es, and  a  reasonable  rate  of  interest  upon 
the  value  of  plaintiff's  property,"  etc.;  and 
further,  to  fix  the  rates  "in  accordance  with 
the  principles  established  in  this  decree."  I 
do  not  understand  that  the  council  was  di- 
rected to  do  more  than  fix  a  reasonable  and 
Just  rate,  guided,  it  may  be,  though  not  com- 
pelled to  adopt  what  the  court  named  as  a 
reasonable  rate. 

Some  writers  have  spoken  of  a  "twilight 
zone  of  injustice"  In  which  the  legislative 
body  may  roam  at  will  in  fixing  rates,  and, 
while  acting  in  this  unillumlnated  region, 
the  courts  are  powerless  to  control  its  Judg- 
ment. That  is,  as  intimated  in  the  majority 
opinion,  that  the  council  may  adopt  a  rate 
which  the  court  would  not.  if  sitting  as  a 
legislative  body,  regard  as  reasonable,  and 
yet,  sitting  as  a  court,  it  cannot  say  is  un- 
reasonable. If  there  Is  warrant  in  reason 
for  such  a  doctrine,  the  court  should  at  least 
place  some  sort  of  limit  to  this  field  in  which 
the  rate-making  body  may  exercise  an  un- 
controlled discretion.  It  is  within  the  prop- 
er and  rightful  exercise  of  its  functions  for 
the  court  to  say  to  the  legislative  body  that 
any  rate  which  falls  to  measure  up  to  what 
the  court  may  declare  to  be  reasonable  com- 
pensation would  be  void  as  unreasonable, 
and,  In  my  Judgment,  it  is  competent  for  the 
court,  In  view  of  all  the  circumstances,  to  say 
what  this  minimum  should  be,  having  refer- 


ence to  the  nature  and  character  of  the 
service  to  be  rendered.  How  can  this  court 
consistently  say  that  4%  per  cent,  is  not  "a 
full  and  fair  return  under  all  the  circum- 
stances" and  yet,  in  view  of  the  evidence, 
say  that  4%  per  cent,  would  be  "a  very  sub- 
stantial return,  considerably  more  than  is  de- 
rived from  many  investments  eagerly  sought 
by  capital"?  Apparently,  this  "twilight 
zone"  has  a  range  of  2^  per  cent  below 
what  the  evidence  showed  would  be  a  rea- 
sonable rate.  This  is  altogether  too  wide  a 
range  of  discretion. 

Expert  witnesses,  in  placing  a  value  upon 
the  San  Leandro  Lake,  based  their  valuation 
upon  "the  miners  inches  of  water  under  a 
four-inch  pressure  practically  constant  and 
certain  yielding  capacity,"  at  $2,500  per  inch. 
Whether  this  was  too  high  a  value  it  Is 
not  within  our  province  to  determine.  As  a 
fair  and  legitimate  method  of  ascertaining 
the  value  of  this  reservoir,  however,  I  have 
no  doubt  In  many  parts  of  the  state  the 
value  of  water  is  thus  ascertained.  The  ma- 
jority opinion  seems  to  discredit  it 

Finally,  in  the  opinion  prepared  on  rehear- 
ing, the  court  says:  "If  the  rates  fixed  yield 
less  than  the  lowest  percentage  of  profit 
which  is  ordinarily  obtained  in  the  locality 
upon  equally  safe  and  permanent  investments 
in  enterprises  of  a  kindred  character,  the 
regulation  is  as  clearly  confiscatory  as  If  no 
return  at  all  is  provided  upon  a  portion  of 
the  property  actually  employed."  Applying 
this  rule  to  the  evidence  before  us,  I  am 
clearly  of  the  opinion  that  the  rates  fixed 
by  the  council  are  confiscatory.  Nor  can  I 
reconcile  the  above  rule  with  subsequent  por- 
tions of  the  majority  opinion  which  holds 
that  4%  per  cent,  is  not  confiscatory,  for  the 
evidence  would  warrant  our  holding  that  6 
per  cent,  "is  the  lowest  percentage  of  profit 
which  is  ordinarily  obtained  In  the  locality 
upon  equally  safe  and  permanent  investments 
in  enterprises  of  a  kindred  character." 

HENSHAW  and  MELVIN,  JJ.,  being  dis- 
qualified and  unable  to  act  in  this  cause. 
Hon.  N.  P.  CHIPMAN.  presiding  Justice  of 
the  District  Court  of  Appeal  for  the  Third 
appellate  district  and  Hon.  M.  T.  ALLEN, 
presiding  Justice  of  the  District  Court  of  Ap- 
peal from  the  Second  appellate  district,  were 
selected  by  the  remaining  Justices  of  this 
court  to  act  pro  tempore,  in  the  consideration 
and  decision  of  this  cause  and  until  the  de- 
cision therein  becomes  final. 


In  re  HUGHES,  Judge.   (S.  F.  5,645.) 

(Supreme  Court  of  California.    Jan.  23,  1911.) 

1.  Homicide  (§  141*)— Infobmation— Suffi- 
ciency. 

An  information  for  assault  with  intent  to 
murder,  alleging  that  defendant  did  willfully, 
feloniously,  and  with  malice  aforethought  a»- 
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sault  a  certain  person,  being  a  human  being, 
with  a  deadly  weapon,  is  sufficient  without  de- 
scribing what  the  weapon  was. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  248;  Dec  Dig.  §  141.*] 

2.  Habeas  Corpus  (|  30*)— Scope  op  Rem- 
edy— Sufficiency  of  I  nfobmation— Juris- 
diction. 

A  judgment  of  the  superior  court  of  one 
■county  holding  that  an  information  for  assault 
with  intent  to  murder  was  sufficient  is  con- 
clusive on  the  superior  court  of  another  county 
in  habeas  corpus  proceedings  to  determine  the 
validity  of  defendant's  detention  after  convic- 
tion. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  |  25;  Dec.  Dig.  f  30.*] 

-8.  Habeas  Corpus  (8  113*)  —  Appeal  —  Ap- 
pealability of  Judgment. 

No  appeal  lies  from  a  judgment  in  a  pro- 
ceeding in  habeas  corpus. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  SS  102-115;  Dec.  Dig.  §  113.*] 

■4.  Habeas  Corpus  (5  114*)— Grounds— Want 
of  Jurisdiction— Error  of  Law. 

Code  Civ.  Proc.  §  1068,  provides  that  a 
writ  of  review  may  be  granted  by  any  court 
whenever  an  inferior  tribunal  having  judicial 
functions  has  exceeded  its  jurisdiction,  and  no 
appeal  lies.  Section  1074  provides  that  the 
writ  cannot  be  extended  further  than  to  de- 
termine whether  the  inferior  tribunal  has  regu- 
larly pursued  its  authority.  Const,  art.  0,  §  5, 
confers  on  the  superior  courts  power  to  issue 
writs  of  habeas  corpus  on  petition  of  any  person 
in  actual  custody  in  their  respective  counties. 
One  convicted  of  crime  in  L.  county  was  com- 
mitted to  the  state  prison  in  S.  county.  Held, 
that  a  proceeding  in  habeas  corpus,  regularly 
brought  in  S.  county,  to  determine  the  validity 
of  the  commitment,  was  not  without  jurisdic- 
tion, and  a  determination  in  such  proceeding 
that  the  information  on  which  the  conviction 
was  based  was  insufficient  was  not  reviewable 
in  the  Supreme  Court  on  writ  of  review,  though 
such  determination  was  incorrect,  and  the  in- 
formation was  in  fact  sufficient. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  |  116 ;  Dec.  Dig.  §  114.*] 

5.  Habeas  Corpus  (i  114*)— Grounds— Want 
of  Jurisdiction— Review  by  Writ  of  Re- 
view. 

That  a  petition  to  the  superior  court  for  a 
writ  of  habeas  corpus  did  not  state  facts  suffi- 
cient to  warrant  a  release  of  a  prisoner  did  not 
authorise  a  review  by  writ  of  certiorari,  where 
the  superior  court  in  fact  held  that  the  petition 
was  sufficient;  such  ruling  not  being  one  in  ex- 
cess of  its  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus. Cent.  Dig.  |  116;  Dec.  Dig.  |  114.*] 

6.  Judgment  (I  487*)— Collateral  Attack. 

A  judgment  based  on  a  complaint  which 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  is  not  for  that  reason  a  judg- 
ment in  excess  of  jurisdiction  or  void,  and  as 
such  open  to  collateral  attack. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  I  021;  Dec.  Dig.  I  487.*] 

7.  Habeas  Corpus  (I  114*)— Jurisdiction— 
Certiorari. 

Since  ConRt.  art.  6,  5  5,  gives  the  superior 
court  power  to  issue  writs  of  habeas  corpus, 
that  jurisdiction  is  not  impaired  by  Pen.  Code, 
{  1474,  providing  that  a  petition  for  habeas  cor- 
pus must  state  in  what  the  alleged  illegality  of 
the  imprisonment  consisted:  and  hence  a  de- 
termination of  the  superior  court  that  a  petition 
for  a  writ  of  habeas  corpus  is  sufficient,  though 
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snch  determination  is  erroneous,  is  not  re- 
viewable by  certiorari. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  |  116;  Dec  Dig.  §  114.*] 

In  Bank.  Certiorari  by  the  People,  on  the 
relation  of  the  Attorney  General  and  others, 
to  review  and  annul  an  order  of  a  judge  of 
the  superior  court  of  Sacramento  county  dis- 
charging Fred  Horning  from  custody  as  a 
convict  in  the  Folsom  State  Prison.  Writ 
discharged;  and  proceeding  dismissed. 

TJ.  S.  Webb,  Atty.  Gen.,  R.  C.  Van  Fleet, 
Deputy  Atty.  Gen.,  J.  D.  Fredericks,  Dlst 
Atty.,  and  John  C.  North,  Deputy  Dlst 
Atty.,  for  petitioner.  Garrett  W.  McEner- 
ney,  for  respondent 

SHAW,  J.  This  is  a  proceeding  to  review 
and  annul  an  order  of  the  superior  court  of 
Sacramento  county  discharging  from  custody 
one  Fred  Horning,  a  convict  in  the  Folsom 
state  prison. 

Horning  was  charged  by  Information  in 
the  superior  court  of  Los  Angeles  county 
with  the  crime  of  assault  with  intent  to  com- 
mit murder.  He  entered  a  plea  of  guilty, 
and  in  September,  1908,  was  sentenced  to 
confinement  in  the  state  prison  at  Folsom  for 
the  period  of  14  years.  In  May,  1910,  he  ap- 
plied for  a  writ  of  habeas  corpus  by  petition 
addressed  to  the  superior  court  of  Sacramen- 
to county.  The  writ  was  -issued,  a  return 
duly  made  showing  that  he  was  confined  in 
the  state  prison,  under  judgment  of  convic- 
tion In  the  superior  court  of  Los  Angeles 
county.  The  petition  for  the  writ  of  habeas 
corpus  alleged  that  he  was  imprisoned  on 
said  judgment  but  that  the  imprisonment 
was  illegal  and  said  judgment  null  and  void 
because  the  Information  did  not  state  facts 
sufficient  to  constitute  a  public  offense.  Up- 
on the  hearing  he  was  ordered  to  be  released 
from  prison.  The  Attorney  General  and  the 
district  attorney  of  Los  Angeles  county 
thereupon  Instituted  this  proceeding,  claim- 
ing that  the  superior  court  of  Sacramento 
county,  in  discharging  the  prisoner,  was  act- 
ing in  excess  of  its  jurisdiction. 

The  information  charged  that  in  the  coun- 
ty of  Los  Angeles  on  December  15,  1906,  said 
Fred  Horning  "did  willfully,  unlawfully,  and 
feloniously  and  with  malice  aforethought  as- 
sault one  Caesar  Vervoort,  a  human  being,' 
with  a  deadly  weapon,  with  intent  then  and 
there  him,  the  said  Caesar  Vervoort  to  kill 
and  murder,"  contrary,  etc.  This  was  a  suf- 
ficient description  of  the  offense  of  assault 
with  intent  to  commit  murder.  It  was  not 
necessary  to  further  describe  the  weapon  al- 
leged to  be  "deadly."  People  v.  Cougleton,  44 
Cal.  94;  People  v.  Savercool,  81  Cal.  051,  22 
Pac.  856.  The  use  of  a  weapon  need  not 
have  been  mentioned  at  all.  Furthermore, 
the  judgment  of  the  superior  court  of  Los 
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Angeles  county  that  Horning  was  guilty  of 
aeBault  with  intent  to  commit  murder  was, 
in  effect,  an  adjudication  that  the  informa- 
tion was  sufficient  by  a  court  having  juris- 
diction to  decide  that  question,  and  it  was 
conclusive  upon  the  Sacramento  superior 
court  upon  that  point.  There  can  be  no 
doubt,  therefore,  that  the  judgment  of  the 
latter  court  holding  the  commitment  void  and 
discharging  the  prisoner  was  erroneous. 

But  this  Is  not  an  appeal  from  the  decision 
In  the  habeas  corpus  case.  No  appeal  lies 
from  a  judgment,  given  in  a  proceeding  in 
habeas  corpus.  In  re  Perkins,  2  Cal.  430; 
People  v.  Schuster,  40  Cal.  027.  This  is  an 
application  for  a  writ  of  review  or  cer- 
tiorari. The  Supreme  Court  has  jurisdiction 
in  certiorari  to  review  a  Judgment  of  the  su- 
perior court  only  In  a  case  where  that  court 
has  exceeded  its  Jurisdiction  (Code  Civ.  Proc. 
|  1068),  and  in  such  cases  only  for  the  pur- 
pose of  inquiring  whether  or  not  the  judg- 
ment sought  to  be  reviewed  was  in  excess  of 
jurisdiction,  or,  as  the  Code  expresses  it, 
"the  review  upon  this  writ  cannot  be  extend- 
ed further  than  to  determine  whether  the  in- 
ferior tribunal,  board,  or  officer  has  regular- 
ly pursued  the  authority  of  such  tribunal, 
board  or  officer."  Code  Civ.  Proc.  |  1074. 
If  such  tribunal  has  regularly  pursued  its 
authority,  our  inquiry  stops.  We  cannot  con- 
sider or  correct  errors  of  law  committed  by 
the  inferior  court  in  the  exercise  of  its  au- 
thority on  the  merits  of  the  cause  it  has  ju- 
risdiction to  entertain  and  decide.  No  mat- 
ter how  erroneous  that  decision  may  be,  even 
on  the  face  of  the  record,  we  have  no  power 
to  change,  annul,  or  reverse  it  in  this  pro- 
ceeding, if  that  court  had  jurisdiction  to  act 
In  the  matter  before  it  This  has  been  re- 
peatedly stated  In  former  decisions  of  this 
court 

"Mere  Irregularity  intervening  in  the  ex- 
ercise of  an  admitted  jurisdiction — mere  mis- 
takes of  law  committed  in  conducting  the 
proceedings  in  an  inquiry  which  the  board 
had  power  to  entertain —  *  *  *  are  not 
to  be  considered  here  upon  certiorari,  other- 
wise that  writ  is  to  be  turned  into  a  writ  of 
error.  •  *  •  'Jurisdiction'  is  the  power  to 
hear  and  determine — this  Is  the  general  def. 
inltlon.  Jurisdiction,  as  applied  to  a  particu- 
lar claim  or  controversy,  is  the  power  to 
hear  and  determine  that  controversy.  The 
mere  grounds  upon  which  the  determination 
Is  reached  may  or  may  not  be  correct  in 
themselves.  These  may  be  supported  by  evi- 
dence Inadmissible  when  tested  by  the  rules 
governing  the  Introduction  of  evidence.  The 
reasons  given  for  the  conclusion  arrived  at 
may  or  may  not  be  such  as  address  them- 
selves to  the  Judgment  of  others;  but  erro- 
neous views  entertained,  or  incorrect  reasons 
assigned,  or  evidence  erroneously  admitted  in 
deciding  the  controversy,  do  not  make  a  case 
of  want  of  Jurisdiction."  C.  P.  R.  R.  Co.  v. 
Placer  Co.,  43  Cat  307;  Andrews  v.  Pratt; 
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44  Cal.  318;  C.  P.  R.  R.  Co.  v.  Placer  Co.,  40 
Cat  670;  Whitney  v.  Board,  14  Cal.  499; 
People  v.  Burney,  29  Cal.  460;  People  v.  El- 
kins,  40  Cal.  647;  Von  Roun  v.  Superior 
Court,  58  Cal.  358:  Wiggin  v.  Superior  Court, 
68  Cal.  402,  9  Pac.  646;  Farmers',  etc.,  Bank 
v.  Board,  97  Cal.  326,  32  Pac.  312;  White  v. 
Superior  Court,  110  Cal.  64,  42  Pac.  480; 
Qulnchard  v.  Board,  113  Cal.  668,  45  Pac. 
856.  "Upon  every  question,  except  the  mere 
question  of  power,  the  action  of  the  Inferior 
tribunal  Is  final  and  conclusive."  Whitney 
v.  Board,  supra. 

The  Constitution  gives  the  superior  courts 
and  the  Judges  thereof  "power  to  Issue  writs 
of  •  •  *  habeas  corpus,  on  petition  by 
or  on  behalf  of  any  person  In  actual  custody 
in  their  respective  counties."  Article  6,  §  5. 
Horning  was  In  the  actual  custody  of  the 
warden  of  the  state's  prison  in  Sacramento 
county.  On  his  behalf  a  petition  was  regular- 
ly presented  to  the  superior  court  of  that 
county  for  a  writ  of  habeas  corpus  for  his  re- 
lease. The  writ  was  regularly  Issued,  regular- 
ly served  on  the  warden,  and  his  return  there- 
on was  regularly  made  and  filed.  The  superi- 
or court  therefore  had  jurisdiction  of  the 
subject-matter  and  of  the  parties  concerned. 
That  jurisdiction  was  in  all  respects  regular- 
ly exercised.  The  authority  was  regularly 
pursued.  That  court  made  a  mistake  of  law 
in  holding  that  the  petition  stated  facts  suf- 
ficient to  justify  the  release  of  the  prisoner. 
A  copy  of  the  Judgment  of  the  superior  court 
of  Los  Angeles  county  which  was  alleged  to 
be  void  was  made  a  part  of  the  petition. 
It  was  valid  on  its  face  and  the  facts  stated 
in  the  petition  did  not  make  It  void.  It  was 
therefore  conclusive  as  to  the  legality  of  the 
detention,  and  the  court  erred  in  holding 
that  it  was  not  On  the  hearing  an  error  of 
law  was  again  committed  in  deciding  that 
the  information  was  insufficient  and  that 
such  defect  invalidated  the  judgment  of  con- 
viction. But  the  insufficiency  of  the  petition 
for  the  writ  of  habeas  corpus  was  not  a  de- 
fect which  destroyed  the  jurisdiction  of  the 
superior  court  of  Sacramento  county  to  en- 
tertain the  proceeding,  issue  the  writ  and 
decide  the  case.  It  had  power  to  determine 
whether  the  petition  was  good  or  bad,  and 
its  decision  that  it  was  good  was  an  error  of 
law,  and  not  an  excess  of  Jurisdiction.  A 
judgment  based  on  a  complaint  which  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  is  not  for  that  reason  a  judgment 
in  excess  of  jurisdiction,  or  void,  If  the  court 
rendering  it  has  jurisdiction  of  cases  of  the 
kind  which  the  complaint  attempts  to  allege. 
Crane  v.  Cummings,  137  Cal.  202,  69  Pac. 
984;  Hayward  v.  Pimental,  107  Cal.  389,  40 
Pac.  545;  Moore  v.  Martin,  38  Cal.  436; 
Brush  v.  Smith,  141  Cal.  470,  75  Pac.  56, 
quoting  with  approval  from  North  P.  C.  Co. 
v.  Thomas,  26  Or.  381,  38  Pac.  307,  46  Am. 
St  Rep.  636,  the  following:  "If  the  object  of 
a  plaintiff  can  be  ascertained  from  the  al- 
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legations  of  his  complaint,  and  the  court  has 
power  to  grant  the  relief  demanded,  and  ju- 
risdiction of  the  parties,  the  judgment  is  not 
vulnerable  to  a  collateral  attack  although  the 
complaint  may  be  bad  in  substance."  This, 
of  course,  is  based  on  the  ground  that  a  bad 
complaint  does  not  affect  the  jurisdiction  of 
the  court  to  hold  it  good  and  render  judg- 
ment thereon  for  the  relief  asked. 

If  that  defect  did  not  divest  jurisdiction  to 
grant  the  writ  of  habeas  corpus  and  release 
the  prisoner,  certainly  it  cannot  be  contended 
that  the  ruling  that  the  information  was 
bad  had  that  effect.  It  is  suggested  that  the 
Sacramento  superior  court  was  attempting  to 
review  the  judgment  of  the  Los  Angeles  su- 
perior court,  which  It  had  no  power  to  do. 
But  that  Is  not  an  accurate  statement  of 
the  ruling  In  question.  The  court  had  pow- 
er, upon  the  bearing,  to  determine  the  legal 
effect  and  validity  of  any  judgment  offered 
in  evidence.  It  had  power  to  err  in  so  do- 
ing, and  its  error  was  an  exercise  of  the 
power,  and  not  in  excess  of  It 

There  are  cases  holding  that  where  a  court, 
even  of  general  jurisdiction,  is  exercising  a 
limited  statutory  power,  and  a  statute  con- 
ferring the  power  declares  that  it  may  be  ex- 
ercised upon  the  presentation  of  a  petition 
stating  certain  facts,  the  failure  to  allege 
such  facts  Is  fatal  to  the  jurisdiction  of  the 
court  and  renders  its  judgment  and  orders  in 
the  proceeding  void,  even  on  collateral  at- 
tack. Haynes  v.  Meets,  20  Cal.  312,  317; 
Meeks  v.  Hahn,  20  Cal.  626;  Pryor  v.  Down- 
ey, 50  Cal  398,  19  Am.  Rep.  656;  Estate  of 
Boland,  55  Cal.  314.  Section  1474  of  the 
Penal  Code  provides  that  the  petition  In 
habeas  corpus  <nust  "state  in  what  the  alleg- 
ed illegality"  of  the  imprisonment  consists. 
Counsel  contend  that  this  brings  the  case 
within  the  rule  just  stated,  that  the  petition 
shows  on  its  face  that  the  imprisonment  Is 
legal,  and  that  hence  that  it  gave  the  supe- 
rior court  no  Jurisdiction  to  act  It  is  suf- 
ficient to  say,  in  answer  to  this  point  that 
the  superior  court  in  habeas  corpus  proceed- 
ings is  not  acting  under  a  limited  statutory 
authority,  but  under  the  general  jurisdiction 
given  by  the  Constitution.  The  statute  may 
regulate  the  procedure,  but  it  cannot  limit  or 
modify  the  jurisdiction.  Defects  in  mere 
procedure,  where  general  Jurisdiction  exists, 
are  errors  of  law  not  fatal  to  the  jurisdic- 
tion. This  case  does  not  come  within  the 
rule  invoked  by  counsel. 

The  conclusion  necessarily  follows  that  we 
have  no  power  in  a  proceeding  In  certiorari 
to  annul  a  judgment  of  the  superior  court, 
or  an  order  of  a  jndge  thereof,  regularly 
made  after  obtaining  jurisdiction  of  the  par- 
ties, discharging  a  prisoner  lawfully  com- 
mitted to,  the  state  prison  upon  conviction  of 
a  crime.  There  appears  to  be  no  lawful 
method  of  reviewing  such  judgment  or  order. 


however  erroneous  It  may  be.  If  such  re- 
view is  desired,  it  can  be  provided  only  by 
legislative  act  authorizing  an  appeal  by  the 
state  or  some  other  mode  of  annulling  such 
Judgment  of  discharge. 

The  writ  of  review  is  discharged  and  the 
proceeding  dismissed. 

We  concur:  SLOSS,  J;  ANGELLOTTI, 
J.;  LORIGAN,  J. 


HARRIS  v.  RECORDER'S  COURT  OF  CITY 

OP  CALEXICO  et  al.  (Civ.  944.) 
(Court  of  Appeal,.  Second  District,  California. 
Dec.  20,  1910.) 

1.  Prohibition  (f  5*)— Subjects— Ministeri- 
al Acts. 

Issuing  execution  is  a  ministerial  act, 
which  cannot  be  arrested  by  prohibition. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  §  20;  Dec.  Dig.  §  5.*] 

2.  Pbohibition  (S  5*)— Judgment  of  Supe- 
rior Couet. 

A  judgment  of  the  superior  court  affirming 
a  conviction  in  a  municipal  court  cannot  be 
annulled  in  a  proceeding  for  prohibition  against 
the  municipal  court 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent.  Dig.  §  30;  Dec.  Dig.  8  5.*] 

3.  Pbohibition  (§§  3,  9*)— Right  to  Remedy. 

Prohibition  does  not  lie  to  restrain  execu- 
tion on  a  judgment  of  conviction  by  a  munici- 
pal court  affirmed  by  the  superior  court,  where 
the  petition  does  not  show  that  the  municipal 
court  exceeds  its  jurisdiction,  or  that  petition- 
er has  not  a  plain,  speedy,  and  adequate  reme- 
dy by  appeal. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  K  15,  35;  Dec.  Dig.  §§  3,  9.*] 

Application  by  M.  Harris  for  writ  of  pro- 
hibition against  the  Recorder's  Court  of  the 
City  of  Calexlco  and  another.  Application 
denied. 

Conkllng  &  Brown,  for  petitioner.  F.  P. 
Willard,  for  respondents. 

SHAW,  J.  Application  for  writ  of  pro- 
hibition. Petitioner  was  convicted  in  the  re- 
corder's court  of  the  city  of  Calexlco  upon  a 
charge  of  violating  a  city  ordinance,  and  sen- 
tenced to  pay  a  fine  of  $75.  He  prosecuted 
an  appeal  to  the  superior  court,  where  the 
judgment  of  conviction  was  affirmed. 

The  petition  alleges  that  said  city  recorder 
threatens  to  and  will,  unless  restrained  by 
this  court,  proceed  to  enforce  the  judgment 
so  rendered  by  the  superior  court  by  causing 
execution  to  Issue  against  the  property  of 
petitioner.  The  issuance  of  a  writ  of  execu- 
tion upon  a  judgment  is  a  ministerial  act 
which  cannot  be  arrested  by  writ  of  prohibi- 
tion. Camron  v.  Kenfield,  57  Cal.  550.  More- 
over, the  judgment  of  the  superior  court  can- 
not be  annulled  by  a  proceeding  against  the 
inferior  court  Olcese  v.  Justice's  Court,  156 
Cal.  82,  103  Pac.  317.  While  it  is  alleged 
In  the  petition  that  there  is  another  cause 
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pending  In  the  recorder's  court  of  the  same 
kind  and  character,  it  does  not  appear  that 
petitioner  is  defendant  in  such  other  action, 
nor  that  he  is  charged  with  a  violation  of  the 
alleged  void  ordinance. 

There  is  nothing  in  the  petition  whereby 
it  is  made  to  appear  that  said  recorder's 
court  is  exercising  judicial  functions  in  ex- 
cess of  Its  jurisdiction;  nor,  even  if  such 
fact  did  appear,  is  it  shown  that  petitioner 
would  not  have  a  plain,  speedy,  and  ade- 
quate remedy  on  appeal  from  said  court. 

There  is  no  merit  in  the  petition,  and  the 
application  Is  denied. 

We  concur:  ALLEN,  P.  J. ;  JAMES,  J. 


AMERICAN  GLOVE  CO.  v.  PENNSYLVA- 
NIA FIRE  INS.  CO.  (Civ.  776.) 
(Court  of  Appeal,  First  District,  California. 
Dec.  19,  1910.) 

1.  Insurance  (§.  229*)— Cancellation— No- 
tice— Sufficiency. 

A  notice  of  cancellation  of  a  fire  policy 
was  not  ineffectual  because  signed  "R.  W.  Os- 
born.  Manager,"  instead  of  in  the  name  of  the 
insurer  by  toe  manager,  where  it  was  given  and 
received  as  a  notice  from  the  insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  88  501-503  ;  Dec.  Dig.  §  229.*] 

2.  Insurance   (8  229*)— Cancellation— No- 
tice—Requisites. 

A  notice  canceling  a  policy  need  not  be  in 
any  particular  form,  it  being  sufficient  if  dis- 
tinct and  unequivocal. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  501-503 ;  Dec.  Dig.  8  220.*] 

3.  Insurance  (8  229*)— Cancellation— No- 
tice—Sufficiency. 

A  notice  by  a  fire  insurer  of  a  desire  to 
terminate  its  liability,  and  that  the  policy  would 
be  canceled  five  days  from  date  was  a  present 
exercise  of  the  insurer's  right  to  cancel,  and  not 
a  mere  expression  of  intention  to  afterwards 
cancel. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  88  501-503 ;  Dec.  Dig.  8  220.*] 

4.  Insurance  (8  232*)— Cancellation— Suf- 
ficiency. 

No  affirmative  act  canceling  a  fire  policy 
is  necessary  beyond  giving  the  required  notice, 
the  cancellation  becoming  effective  on  expira- 
tion of  the  period  of  notice. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  88  500,  504;  Dec.  Dig.  8  282*] 

5.  Insurance  (8  229*)— Cancellation— No- 
tice— Sufficiency. 

A  mistake  in  a  notice  canceling  a  fire  poli- 
cy in  designating  the  date  of  taking  effect  does 
not  invalidate  the  notice  as  notice  of  cancella- 
tion as  of  the  day  when  the  period  of  notice 
actually  expires. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  88  501-503;  Dec.  Dig.  8  229.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  John  Hunt,  Judge: 

Action  by  the  American  Glove  Company 
against  the  Pennsylvania  Fire  Insurance 
Company.  From  a  judgment  for  defendant 
and  from  an  order  denying  a  new  trial, 
plaintiff  appeals.  Affirmed. 


Louis  H.  Brownstone,  for  appellant  Good- 
fellow  &  Eells,  for  respondent. 

KERRIGAN,  J.  This  is  an  appeal  from  an 
order  denying  plaintiff's  motion  for  a  new 
trial  in  an  action  brought  by  it  upon  a  fire  in- 
surance policy  Issued  by  the  defendant  com- 
pany. The  policy  covered  certain  property 
located  in  San  Francisco,  and  it  was  issued 
November  25,  1905,  insuring  the  property  in 
the  sum  of  $1,500  for  one  year  from  Novem- 
ber 30th  following.  It  contained  among  oth- 
ers the  following  provision:  "This  policy 
shall  be  canceled  at  any  time  at  the  re- 
quest of  the  Insured,  or  by  the  company 
giving  five  days"  notice  of  such  cancella- 
tion." The  property  Insured  was  destroyed 
April  19,  1900.  The  sole  question  In  the 
case  is  whether  or  not  the  policy  was  In 
force  at  the  time  of  the  loss  or  had  been 
canceled  prior  to  that  time  by  the  defend- 
ant The  evidence  in  the  cnse  upon  the 
point  was  briefly  as  follows:  R.  W.  Osborn 
was  the  Pacific  Coast  manager  of  the  de- 
fendant. Ten  days  before  the  loss  occurred, 
on  April  9,  1908,  the  following  notice  was 
mailed  to  plaintiff:  "San  Francisco,  April 
9th,  1906.  Register.  American  Glove  Co., 
3648  19th  Street,  S.  F. — Gentlemen:  We  de- 
sire to  terminate  our  liability  under  policy 
No.  170062  issued  in  your  favor  for  $1,500, 
covering  on  stock  of  gloves  and  machinery. 
The  policy  will  be  canceled  on  our  books 
on  the  14th  Inst.,  five  days  from  date.  Kind- 
ly return  the  policy  to  this  office,  together 
with  the  earned  premium  of  $5.15  on  that 
date.  The  plant  being  shut  down  perma- 
nently makes  it  undesirable.  Bill  Inclosed 
herewith.  Tours  very  truly,  R.  W.  Osborn, 
Manager.    I  inclo." 

This  notice  was  received  by  plaintiff  on 
April  11th,  eight  days  before  the  loss.  On 
April  13th  a  second  notice  was  mailed  to 
plaintiff,  in  Which,  referring  to  the  earlier 
notice,  it  was  said:  "April  13th,  1906.  Amer- 
ican Glove  Co.,  3648  19th  Street,  S.  F.— 
Gentlemen:  We  are  in  receipt  of  a  copy 
of  the  cancellation  notice  mailed  to  you 
on  the  11th  day  of  April,  wherein  our  policy 
No.  170062  was  canceled.  We  hold  your 
registered  letter  receipt  for  said  letter,  and 
we  herewith  beg  to  confirm  said  cancella- 
tion, and  to  advise  you  that  no  liability  ex- 
ists under  the  said  policy.  Please  return 
it  to  this  office  in  the  envelope  herewith. 
Very  truly  yours,  R.  W.  Osborn,  Manager. 
F.  C.    I  inclo." 

This  second  notice  was  not  received  by 
plaintiff  until  after  the  loss  had  occurred. 

Plaintiff  first  contends  that  the  notice  of 
cancellation  was  Ineffectual  because  signed 
"R.  W.  Osborn,"  and  not  "the  Pennsylvania 
Fire  Insurance  Company,  by  R.  W.  Osborn, 
Manager."  With  this  we  cannot  agree. 
Tbere  can  be  no  doubt  that  the  notice  was 
both  given  and  received  as  a  notice  from 
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the  company.  It  notified  the  plaintiff  that, 
"we  desire  to  terminate  our  liability  under 
policy  No.  170062,"  and  that  five  days  there- 
after the  policy  will  be  canceled  on  "our" 
books.  This  language  of  course  referred  as 
the  plaintiff  must  have  understood,  to  the 
insurance  company,  which  alone  had  any 
"liability  under  policy  No.  1700G2,"  and  on 
whose  books  alone  a  cancellation  entry  could 
be  made,  and  on  whose  behalf  the  notice 
was  signed  by  its  manager. 

The  notice  need  not  be  in  any  particular 
form  so  long  as  it  is  distinct  and  unequivocal 
notice  that  the  insurer  has  canceled  the 
policy.  Colonial  Assurance  Co.  v.  National 
Fire  Ins.  Co.,  110  111.  App.  471.  "It  la 
sufficient  if  the  insured  has  notice  that  the 
proper  local  agent  of  the  company  has  re- 
ceived instructions  that  the  company  will 
no  longer  be  liable,  directions  to  the  agent 
to  terminate  the  risk  and  cancel  the  policy 
when  communicated  to  the  Insured  being 
regarded  as  effective  as  the  most  express 
notice  that  the  policy  had  been  terminated. 
Springfield  Fire  Ins.  Co.  v.  McKinnon,  59 
Tex.  507."  3  Cooley's  Briefs  on  the  Law  of 
Insurance,  2793.  In  one  of  the  cases  just 
cited — Colonial  Assurance  Co.  v.  National 
Fire  Ins.  Co. — the  managers  of  the  defend- 
ant company  in  New  'York  had  sent  a  letter 
to  its  special  agent  in  Chicago  asking  them 
to  release  certain  policies.  This  letter,  when 
shown  to  the  insured  by  the  special  agent, 
was  held  in  itself  to  be  sufficient  "notice 
of  such  cancellation"  within  the  require- 
ments of  the  policy,  the  terms  of  which  were 
the  same  in  this  respect  as  those  of  the  poli- 
cy in  the  present  case.  A  subsequent  no- 
tice to  the  insured  signed  "Worthington  & 
Co.,  special  agents,"  and  much  less  formal 
than  the  one  here  involved  was  held  suffi- 
cient We  have  no  doubt  of  the  correctness 
of  the  finding  of  the  trial  court  that  the 
notice  of  cancellation  given  in  this  case  Is 
sufficient. 

Plaintiff  in  the  same  connection  argues 
that  the  notice  of  April  9th  was  not  a  notice 
of  cancellation,  but  merely  of  an  intention 
to  cancel,  and  therefore  Insufficient.  But 
the  notice  expressed  defendant's  present  "de- 
sire to  terminate  liability."  The  policy  re- 
quired "five  days'  notice  of  such  cancella- 
tion," and  for  this  reason  the  form  of  ex- 
pression was  adopted  that  the  policy  "will 
be  canceled  on  our  books  on  the  14th  Inst., 
five  days  from  date."  Moreover  the  insured 
was  asked  to  return  the  policy  with  the 
earned  premium  on  that  date.  The  mean- 
ing of  this  was  in  substance  that  the  insur- 
ance company,  desiring  then  to  cancel  the 
policy  and  to  terminate  Its  risk,  thereby  gave 
the  insured  the  five  days'  notice  prescribed 
by  the  policy,  at  the  expiration  of  which  the 
cancellation  would  become  effective. 

Under  many  policies  of  insurance,  and 
especially  those  considered  in  the  earlier 
cases,  no  period  of  notice  of  cancellation  is 
required,  but  it  is  provided  that  the  lnsur- 
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ance  may  at  any  time  be  terminated  by  the 
company  on  giving  notice  thereof  to  the 
insured.  When  such  a  provision  has  been 
involved  it  has  been  uniformly  held  that  the 
notice  given  the  insured  must  show  a  pres- 
ent cancellation  and  not  a  mere  intention 
to  cancel  in  the  future.  Such  a  case  is  Vau 
Valkenburgh  v.  Lenox  Fire  Ins.  Co.,  51  N. 
Y.  465,  relied  upon  by  plaintiff.  In  another 
case  cited  by  plaintiff,  Gardner  v.  Standard 
Ins.  Co.,  58  Mo.  App.  611,  the  agent  of  the 
insurance  company,  having  received  instruc- 
tions to  cancel  a  certain  policy,  wrote  to 
the  Insured  that  the  company  "will  cancel 
the  policy  I  sent  you,"  and  that  he  would 
send  a  policy  in  another  company  when  he 
received  a  certain  survey.  In  that  case  the 
court  said  that  this  letter  was  never  in- 
tended by  the  writer  of  it  to  be  taken  or 
interpreted  as  a  cancellation  of  the  policy, 
and  "amounted  to  no  more  than  information 
coming  to  plaintiff's  ears  through  any  third 
person  of  the  intention  of  the  company  to 
cancel  the  policy."  It  is  clear  that  such 
cases  are  inapplicable  to  the  case  at  bar. 
Here  five  days'  notice  of  cancellation  was 
required  by  the  policy,  and  that  notice  was 
given.  The'  notice  did  not  express  a  mere 
intention  of  the  defendant  to  thereafter  avail 
himself  of  the  cancellation  privilege,  but  a 
present  resort  to  it,  which  would  become 
effective  at  the  expiration  of  the  prescribed 
period  of  notice. 

In  Davidson  v.  German  Ins.  Co.,  74  N.  J. 
Law,  487,  65  Atl.  996,  13  L.  R.  A.  (X.  S.)  884, 
the  converse  of  the  question  raised  by  plain- 
tiff was  presented.  There,  under  a  cancel- 
lation clause  similar  to  the  one  here  involv- 
ed, the  trial  court  had  instructed  the  Jury 
that  a  notice  that  "your  policy  is  canceled" 
was  no  notice  at  all,  the  required  form  be- 
ing, "Your  policy  will  be  canceled  in  five 
days."  In  holding  this  Instruction  to  be 
erroneous  the  Court  of  Errors  and  Appeals 
said:  "The  notice  is  not  required  to  be  in 
writing.  It  may  be  verbal  or  oral.  No 
particular  form  of  notice  is  prescribed.  It 
is  only  necessary  that  the  company  positive- 
ly, distinctly  and  unequivocally  indicate  to 
the  Insured  that  it  is  its  intention  that  the 
policy  shall  cease  to  be  binding  as  such  upon 
the  expiration  of  five  days  from  the  time 
when  this  intention  is  made  known  to  the 
Insured.  And  it  does  not  matter  whether 
this  information  is  conveyed  by  the  use  of 
the  words  'Your  policy  will  be  canceled  in 
five  days,'  or  'Your  policy  is  already  can- 
celed.' " 

Even  where  the  policy  permits  immediate 
cancellation  upon  notice,  an  unequivocal  no- 
tice that  the  company  will,  on  and  after  a 
certain  future  date,  consider  the  policy  can- 
celed is  held  effective.  The  assured  upon 
whom  such  a  notice  was  served  would  be 
left  in  no  doubt  of  the  purposes  of  the  com- 
pany. He  could  not  fail  to  understand  that 
It  was  notice  of  the  cancellation  of  the  poli- 
cy, to  take  effect  on  the  day  named  in  the 
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notice.  Lattan  Royal  Ins.  Co.,  45  N.  J. 
Law,  453,  458. 

It  is  finally  contended  by  plaintiff  that 
some  affirmative  act  of  cancellation  by  the 
company,  In  addition  to  the  notice  given 
by  it  to  the  Insured,  was  necessary  to  ter- 
minate its  liability,  and  that  the  "act  of 
cancellation"  mentioned  in  the  letter  of  April 
13th  was  premature,  five  days  not  having 
elapsed  since  either  the  mailing  or  the  re- 
ceipt of  the  prior  notice,  and  that  conse- 
quently the  ritsK  was  not  terminated  before 
the  occurrence  of  the  loss.  But  no  affirm- 
ative act  of  cancellation  beyond  the  giving 
of  the  notice  was  necessary.  The  point  un- 
der discussion  would  seem  to  be  settled  in 
this  state  by  the  case  of  Bergson  v.  Builders' 
Ins.  Co.,  38  Cal.  541,  547.  There  the  court 
had  notified  the  insured  that  unless  the  un- 
paid premium  was  paid  by  the  31st  of  De- 
cember the  policy  would  be  canceled  on  the 
following  day.  The  property  was  destroyed 
on  January  8th,  and  on  that  day,  but  after 
the  fire,  the  premium  not  having  been  paid, 
the  defendant  wrote  over  the  note  of  entry 
of  the  policy  on  its  books  the  word  "cancel- 
ed." The  policy  provided  for  Us  cancella- 
tion upon  payment  by  the  company  fo  the 
insured  of  any  unearned  premium,  but  no 
unearned  premium  was  at  the  time  in  the 
hands  of  the  defendant  The  court  said: 
"The  plaintiff  regards  the  writing  of  the 
word  'canceled*  over  the  note  of  the  entry 
of  the  policy  in  the  defendant's  books  as 
the  cancellation  of  the  policy,  and  contends 
that,  as  this  was  done  after  the  fire,  it  came 
too  late.  But  this  is  too  narrow  a  construc- 
tion. The  canceling  of  the  policy,  as  there- 
in provided  for,  does  not  mean  the  physical 
cancellation  of  it;  for  the  policy,  being  in 
the  hands  of  the  insured,  was  beyond  the 
control  of  the  company.  The  meaning  of 
the  language  is  that  the  company  might 
at  their  election  rescind  the  contract  of  in- 
surance upon  returning  the  unexpired  pre- 
mium pro  tanto.  The  entry  in  the  books, 
if  it  is  of  any  significance,  amounts  only  to 
evidence  that  the  company  elected  to  treat 
the  contract  as  rescinded.  The  company, 
having  notified  the  insured  that,  if  the  bal- 
ance of  the  premium  was  not  paid  by  the 
31st  day  of  December,  the  company  would 
cancel  the  policy  on  the  following  day — 
that  Is,  treat  It  as  rescinded — and  the  money 
not  having  been  paid  by  the  day  mentioned, 
the  company  had  the  right  to  treat  it  as 
rescinded  from  that  time.  No  further  act 
was  requisite  on  the  part  of  the  company  to 
effect  the  rescission.  No  money  was  requir- 
ed to  be  returned  to  the  insured,  for  none 
was  due  them;  and  notice  that  the  contract 
had  been  rescinded  was  not  necessary  to  be 
given,  for  they  were  already  informed  that 
it  would  be  rescinded  if  they  did  not  pay  the 
premium,  and  the  notice  would  not  have 
enabled  them  to  have  protected  themselves 


in  any  manner,  under  the  contract,  nor  to 
have  avoided  or  obviated  the  rescission." 

That  the  notice  fixed  April  14th  as  the 
date  on  which  the  cancellation  would  be- 
come effective,  or  that  the  company  pre- 
maturely entered  an  attempted  "cancella- 
tion," or  prematurely  notified  plaintiff  that 
such  "cancellation"  had  become  effective, 
are  wholly  Immaterial  facts.  The  cancella- 
tion was  effective  on  the  expiration  of  the 
five  days  after  receipt  by  plaintiff  of  the 
notice  of  April  9th;  that  is,  on  April  16th, 
the  notice  having  been  received  on  the  11th. 
"A  mistake  in  designating  the  five  days  does 
not  impair  the  sufficiency  of  the  notice  as  a 
notice  of  cancellation  as  of  the  day  when  the 
period  expired.  Philadelphia  Linen  Co.  v. 
Manhattan  Fire  Ins.  Co.,  8  Pa.  Dist  R  261. 
So,  when  seven  days'  notice  was  provided  for, 
if  the  notice  was  received  seven  days  before 
the  loss  it  was  sufficient  as  a  cancellation, 
though  not  received  seven  days  before  the 
date  fixed  therein.  Emmott  v.  Slater  Mut. 
Fire  Ins.  Co.,  7  R.  I.  562."  3  Cooley's  Briefs 
on  the  Law  of  Insurance,  2794. 

We  find  no  error  in  the  record,  therefore 
the  order  appealed  from  is  affirmed. 

We  concur:    COOPER,  P.  J.;  HALL,  J. 


In  re  MILLER  (Civ.  878.) 

(Court  of  Appeal,  Second  District  California. 
Dec.  15,  1910.    Rehearing  Denied 
Jan.  14.  1911.) 

Newspapers  (§  3*)— As  to  Publication— No- 
tices— Character  of  Paper— Time  Estab- 
lished. 

Pol.  Code,  f  4458,  requires  all  official  no- 
tices and  advertising  of  a  city,  etc,  to  be  pub- 
lished in  a  newspaper  of  general  circulation. 
Section  4460  requires  a  newspaper,  to  be  con- 
sidered one  of  general  circulation,  to  have  been 
established,  printed,  and  published  at  regular 
intervals  in  the  state,  county,  city,  city  and 
county,  or  town,  where  Buch  publication,  no- 
tices, etc.,  are  given,  for  at  least  one  year  pre- 
ceding the  date  of  such  publication,  or  notice. 
Held,  that  a  newspaper  which  was  published 
in  an  adjoining  city  until  the  annexation  of 
such  city  to  the  city  in  which  it  seeks  to  have 
its  status  established  as  a  newspaper  of  gener- 
al circulation,  seven  months  before  the  filing 
of  the  petition  for  that  purpose,  was  not  a 
newspaper  of  general  circulation  in  the  annex- 
ing city,  not  having  been  published  there  for 
a  year,  as  required  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Newspapers. 
Dec.  Dig.  §  3.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Frank  R  Willis,  Judge. 

In  the  Matter  of  the  Application  of  W.  C. 
Miller,  publisher,  t6  have  the  standing  of  the 
San  Pedro  Dally  News,  as  a  newspaper  of 
general  circulation,  as  that  term  Is  defined  in 
Pol.  Code,  8  4400,  ascertained  and  established. 
From  a  judgment  establishing  the  status  of 
the  paper  as  prayed,  Warren  Wilson  appeals, 
Reversed. 
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John  D.  Works  and  Lewis  R.  Works,  for 
appellant  Morton,  Riddle  &  Hollzer,  for  re- 
spondent 

SHAW,  J.  This  is  a  proceeding  brought 
for  the  purpose  of  establishing  the  character 
of  the  San  Pedro  Dally  News  as  a  newspaper 
of  general  circulation,  published  within  the 
city  of  Los  Angeles.  Section  4458  of  the  Pol- 
itical Code  requires  that  all  official  notices 
and  advertising  of  a  city,  a  county,  or  the 
state  shall  be  published  in  a  newspaper  of 
general  circulation.  Section  4460  of  the  same 
Code  defines  what  a  newspaper  of  general 
circulation  is.  Section  4462,  following,  gives 
the  right  to  any  newspaper,  by  its  publisher, 
manager,  editor,  or  attorney,  to  institute  a 
proceeding  to  have  its  character  determined 
within  the  meaning  of  section  4460.  In  the 
last-mentioned  section  it  is  provided  that  to 
possess  the  required  character  the  newspaper, 
among  other  things,  "shall  have  been  estab- 
lished, printed  and  published  at  regular  in- 
tervals in  the  state,  county,  city,  city  and 
county,  or  town,  where  such  publication,  no- 
tice by  publication,  or  official  advertising  is 
given  or  made,  for  at  least  one  year  preced- 
ing the  date  of  such  publication,  notice  or  ad- 
vertisement" The  petition  herein  was  filed 
in  the  superior  court  on  June  7, 1910.  A  con- 
test was  made  thereto,  and  at  the  hearing  the 
petitioner  and  contestant  submitted  an 
agreed  statement  of  facts.  From  this  state- 
ment it  appeared  that  all  of  the  qualifica- 
tions described  in  section  4460  of  the  Political 
Code  were  possessed  by  petitioner,  except 
that,  while  the  newspaper  had  been  published 
at  San  Pedro  for  more  than  two  years  prior 
to  the  filing  of  the  petition,  its  place  of  pub- 
lication was  not  included  within  the  cor- 
porate limits  of  the  city  of  Los  Angeles  until 
the  completion  of  annexation  proceedings  on 
August  28,  1909,  which  was  less  than  one 
year  prior  to  the  filing  of  the  petition.  The 
superior  court  rendered  judgment  determin- 
ing that  the  newspaper,  on  behalf  of  which 
the  petition  was  filed,  possessed  all  of  the  re- 
quired qualifications  as  a  newspaper  of  gen- 
eral circulation,  published  within  the  city  of 
Los  Angeles.  This  judgment  is  appealed 
from. 

The  San  Pedro  Daily  News  was  not  pub- 
lished in  the  city  of  Los  Angeles  prior  to 
August  28,  1909.  It  was  published  In  an  ad- 
joining city,  and  Its  publication  began  to  be 
made  within  the  city  of  Los  Angeles  only 
when,  by  the  annexation  proceedings,  the 
place  of  its  publication  was  brought  within 
the  limits  of  the  latter  city.  The  intention 
of  the  statute  would  seem  to  be  to  require 
that  the  newspaper  selected  for  official  pub- 
lic advertising  of  a  city  shall  be  one  pub- 
lished within  such  city,  and  it  shall  have  been 
known  as  a  newspaper  of  such  city  for  a  peri- 
od of  at  least  one  year.  Its  character  as  a 
newspaper  of  the  city  must  not  only  exist  at 


the  time  it* is  used  for  official  public  advertis- 
ing, but  that  character  must  have  been  attach- 
ed to  it  for  the  antecedent  period  of  at  least 
one  year.  The  San  Pedro  Daily  News  was  not 
able  at  the  time  of  the  filing  of  the  petition, 
or  at  the  time  of  the  hearing  on  the  petition, 
to  show  that  it  was  qualified  in  this  respect 
The  judgment  is  reversed. 


We  concur:  ALLEN,  P.  J. ;  JAMES,  J. 


KIEFHABER.  LUMBER  CO.  v.  NEWPORT 
LUMBER  CO.  et  al.  (OIv.  767.) 

(Court  of  Appeal,  Second  District  California. 
Dec.  15,  1910.    On  Petition  for  Re- 
hearing, Feb.  13,  1911.) 

1.  Corporations   (J  215*) — Stockholders— 
Liability. 

_  A  stockholder's  liability  for  corporate  obli- 
gations is  based  on  contract  by  the  corporation 
for  and  on  account  of  its  stockholders;  their 
personal  liability  attending  that  of  the  cor- 
poration. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |§  826-828;  Dec.  Dig.  |  215.*] 

2.  Corporations  (f  506*) — Action— Parties- 
Joinder. 

Persons  who  were  stockholders  when  a 
corporate  debt  was  contracted  may  be  joined 
as  defendants  in  a  snit  thereon. 

[Ed.  Note.— For  other  cases, 
Dec.  Dig.  i  608.*] 

8.  Sales  (I  62*)— Identity  of  Buteb— Evi- 
dence—Weight. 

Evidence  held  to  show  a  sale  of  accounts 
to  plaintiff  corporation,  and  not  to  its  promo- 
ter. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  i  52.*] 

4.  Corporations  (§  406*)— Vice  President— 
Authority. 

A  vice  president  of  a  corporation  has  no 
implied  authority  to  sell  its  business  nor  to 
make  any  contract  outside  of  the  ordinary 
course  of  business,  unless  the  by-laws  or  di- 
rectors authorize  it. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  S  408-*3 

5.  Corporations  (§  428*)— Imputed  Notice— 
Promoters. 

Knowledge  of  a  promoter  is  not  knowledge 
of  a  corporation  afterwards  formed  by  him. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  I  1751;  Dec.  Dig.  |  428.*] 

6.  Corporations    (|  428*)— Purchases— Im- 
puted Knowledge.  . 

A  corporation  buying  accounts  under  war- 
ranty was  not  chargeable  with  knowledge  by 
its  promoter  of  a  discount  arrangement  di- 
minishing the  value  of  the  accounts,  especially 
since  he  did  not  have  such  knowledge  in  mind 
when  as  a  director  he  joined  in  the  purchase. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  f  1751 ;  Dec.  Dig.  f  428.*] 

7.  Sales  (|  39*)— Representations— Owner- 
ship. 

A  statement  in  a  bill  of  sale  that  the  prop- 
erty sold  was  that  owned  by  the  seller  is  not 
only  descriptive  of  the  property,  but  an  aver- 
ment of  actual  ownership. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  S  39.*] 
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8.  Sales  (|  38*)  —  Misrepresentations  — 
Remedies  of  Buyeb. 

Material  misrepresentations  concerning  the 
quantity  of  a  thing  sold,  made  to  be  acted  upon, 
and  deceiving  the  purchaser,  authorizes  rescis- 
sion or  suit  by  him. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §|  65-77,  85;  Dec.  Dig.  §  38.*] 

9.  Sales  (8  38*)— Representations  as  to 
Quantity— Right  to  Rely  upon. 

Where  a  matter  is  not  open  to  observation, 
a  buyer  may  rely  upon  the  express  representa- 
tions of  the  seller  as  to  quantity  made  to  in- 
fluence the  buyer's  action. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §{  74,  75;  Dec.  Dig.  §  38.*] 

10.  Sales  ($  279*}— Warranties— Scope. 

A  warranty  ot  property  sold,  including  ac- 
counts, against  persons  lawfully  claiming  the 
same,  entitles  the  buyer  to  recover  for  a  de- 
ficiency in  the  amount  of  the  accounts,  arising 
from  an  undisclosed  discount  agreement,  though 
the  debtors  were  not  entitled  to  the  discount 
until  actual  payment  of  the  accounts. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  |  279.*] 

Appeal  from  Superior  Court,  San  Bernar- 
dino County;  Benjamin  F.  Bledsoe,  Judge. 

Action  by  the  Kiefhaber  Lumber  Company 
against  the  Newport  Lumber  Company  and 
another.  From  a  judgment  for  plaintiff,  and 
from  an  order  denying  a  new  trial,  defend- 
ants appeal.  Affirmed. 

W.  W.  Mlddlecoff,  H.  M.  Willis,  and  Percy 
R,  Wilson,  for  appellants.  Eugene  C.  Camp- 
bell, for  respondent 

ALLEN,  P.  J.  The  first  cause  of  action  is 
based  upon  an  assigned  claim  due  plaintiff 
from  the  Newport  Lumber  Company  (a  cor- 
poration), the  debt  being  contracted  within 
three  years  before  the  commencement  of  the 
action  and  at  a  time  when  its  codefendant, 
the  Consolidated  Lumber  Company  was  the 
owner  of  all  of  the  capital  stock  of  the  New- 
port Lumber  Company.  The  other  causes  of 
action  were  based  upon  the  terms  of  an  ex- 
press warranty  growing  out  of  a  sale  to  plain- 
tiff of  the  assets  of  the  Newport  Lumber 
Company  situated  at  Redlands. 

The  record  discloses  that  one  Kiefhaber 
was  the  managing  agent  at  Redlands  of  the 
Newport  Lumber  Company  (hereinafter  re- 
ferred to  as  the  Newport  Company),  which 
corporation  was  a  subsidiary  of  its  code- 
fendant, the  latter  owning  all  of  the  capital 
stock  of  the  former ;  that  Kiefhaber,  having 
in  contemplation  the  organization  of  an  in- 
dependent corporation  which  should  acquire 
the  Newport  Company's  business  at  Red- 
lands,  entered  into  preliminary  negotiations 
relative  to  such  purchase.  This  resulted  in 
the  execution  of  an  Instrument  signed  by  the 
vice  president  of  the  Newport  Company,  by 
the  terms  of  which  the  Newport  Company 
proposed  to  sell  the  property  and  lumber 
yards  at  Redlands  owned  by  it,  Including  a 
large  amount  of  uncollected  accounts,  for 
the  aggregate  price  of  $38,800;  the  receipt 
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of  $350  from  Kiefhaber  was  acknowledged, 
and  the  balance  was  to  be  paid  in  cash  and 
notes  of  the  Kiefhaber  Lumber  Company; 
a  bill  of  sale  to  be  made  when  the  cash  pay- 
ments were  made.  It  was  also  stated  in 
such  proposition  that  possession  of  the  as- 
sets so  sold  had  been  delivered.  Kiefhaber 
accepted  these  terms,  and  accordingly  exe- 
cuted his  note  for  $350  and  proceeded,  in 
connection  with  other  parties,  to  organize 
plaintiff  corporation,  upon  which  organiza- 
tion plaintiff  caused  to  be  paid  the  cash 
amount  stipulated  in  such  written  proposal, 
including  the  amount  covered  by  Klefhaber's 
note  of  $350,  and  a  bill  of  sale  was  duly  ex- 
ecuted by  the  Newport  Company  to  plaintiff. 
In  this  bill  of  sale  the  Newport  Company 
stipulated  that  it  was  selling  the  property 
owned  by  it  at  Redlands  and  covenanted 
and  agreed  to  warrant  and  defend  the  sale 
of  said  property,  goods,  and  chattels  against 
all  persons  claiming  or  to  claim  the  same. 
Among  the  items  entering  into  the  gross  pur- 
chase price  was  one  of  accounts  due  the 
Newport  Company,  amounting  to  $16,750.20. 
This  sum  was  shown  by  the  books  and  a  bal- 
ance sheet  present  before  the  parties  at  the 
time  of  the  contract  to  be  due  the  Newport 
Company  from  various  customers  on  ac- 
count of  goods  theretofore  sold  and  deliver- 
ed. These  books  of  account  so  shown  were 
In  fact  inaccurate  in  this,  that  while  the 
goods  had  in  fact  been  sold  and  charged  up- 
on the  books,  the  same  had  been  sold  under 
an  agreement  that  upon  payment  thereof  a 
deduction  by  way  of  discount  should  be  made 
by  the  seller.  This  discount  agreement  was 
previously  known  by  Kiefhaber,  but  was 
overlooked  and  he  did  not  have  in  mind  the 
same  when  the  sale  was  proposed  or  made. 

The  court  finds  that  the  amount  of  the  ac- 
counts so  reported  to  be  due  the  seller  and 
contracted  to  be  sold  under  the  bill  of  sale 
was  $1,047.45  in  excess  of  the  sum  actually 
due  the  Newport  Company  from  its  custom- 
ers, and  to  that  extent  the  books  were  inac- 
curate and  the  accounts  fictitious.  The 
court  upon  the  trial  rendered  judgment  for 
the  amount  of  the  assigned  claim,  plus  the 
amount  of  the  Inaccuracies  in  the  books,  the 
same  aggregating  $1,362.45,  with  interest. 
From  this  judgment,  and  an  order  denying 
a  new  trial,  defendants  appeal. 

It  is  contended  that  there  is  a  misjoinder 
of  parties  defendant  With  this  we  do  not 
agree.  The  liability  of  a  stockholder  is  one 
founded  upon  contract  made  by  the  corpora- 
tion for  and  on  account  of  its  stockholders, 
their  personal  liability  attaching  to  and  at- 
tending that  of  the  corporation.  Kennedy  v. 
Cal.  Sav.  Bank,  97  Cal.  93,  81  Pac.  846,  33 
Am.  St.  Rep.  163.  If  a  debt  be  established 
as  that  of  a  corporation,  when  an  action  to 
recover  the  same  is  brought  the  stockholders 
who  were  such  when  the  debt  was  contract- 
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ed  may  be  joined  as  parties  defendant  and 
appropriate  judgments  entered  in  the  action. 

We  see  no  merit  in  the  contention  that  the 
sale  is  shown  by  the  record  to  have  been 
made  by  the  defendant  Newport  Company  to 
Kiefhaber,  and  not  to  plaintiff.  It  does  not 
appear  that  any  authority  reposed  in  Wheat- 
ley,  the  vice  president  of  the  Newport  Com- 
pany, to  execute  the  original  agreement  with 
Kiefhaber,  and  especially  to  turn  over  the 
corporate  property  without  flret  receiving 
payment.  The  mere  fact  that  he  was  an 
officer  did  not  for  that  reason  alone  warrant 
him  in  selling  the  entire  business  of  the  cor- 
poration at  Redlands,  nor  to  make  any  con- 
tract outside  of  one  in  the  usual  and  ordi- 
nary course  of  business,  unless  the  by-laws 
or  action  of  the  board  of  directors  authoriz- 
ed the  same.  In  addition  to  this,  the  instru- 
ment executed  by  Wheatley  upon  Its  face 
demonstrates  that  the  sale  was  in  fact  made 
to  plaintiff,  it  being  stipulated  that  the  con- 
sideration was  to  be  paid  and  secured  by 
plaintiff,  outside  of  the  nominal  cash  pay- 
ment purported  to  have  been  made  at  the 
time  of  the  execution  -of  the  instrument. 
When  the  board  of  directors  of  the  Newport 
Company  came  to  act  In  the  transaction,  as 
must  be  assumed  from  the  bill  of  sale  exe- 
cuted under  the  seal  of  the  corporation,  the 
plaintiff  was  the  recognized  purchaser,  and 
to  which  purchase  Kiefhaber  is  shown  to 
have  assented.  The  instrument  first  execut- 
ed in  Kiefhaber's  name  was  recognized  by 
all  as  a  tentative  proposition  made  in  the 
interest  of  and  for  the  benefit  of  plaintiff 
when  it  should  complete  its  organization. 

It  is  further  insisted  that  as  to  the  ac- 
counts sold,  which  were  existent  and  valid  as 
to  some  amount,  the  warranty  did  not  jus- 
tify an  action  for  failure  of  quantity  or  qual- 
ity In  property  delivered  and  accepted  by  the 
buyer  at  the  time  of  sale  when  the  title  to 
the  thing  sold  Is  not  In  any  manner  ques- 
tioned. The  sale  was  based  upon  a  written 
guaranty  of  the  seller  "to  warrant  and  de- 
fend the  sale  of  said  property,  goods  and 
chattels  hereby  made,"  etc.,  "against  all  and 
every  person  whomsoever  lawfully  claiming 
or  to  claim. the  same."  We  are  not  con- 
fronted with  any  question  of  implied  war- 
ranty, but  as  to  the  effect  which  should  be 
given  the  express  warranty  as  above  set 
forth.  It  is  not  contended  that  the  plaintiff 
had  any  knowledge  of  the  true  condition  of 
the  various  accounts  at  the  time  of  the  sale, 
unless  previous  knowledge  on  the  part  of 
Kiefhaber  can  be  said  to  be  knowledge. 
Aside  from  the  well-established  rule  that  the 
knowledge  of  a  promoter  Is  not  knowledge 
to  the  corporation  thereafter  formed  through 
his  efforts,  the  record  shows  that  whatever 
knowledge  Kiefhaber  had  in  the  preceding 
year  as  to  the  discount  agreement  and  the 
erroneous  character  of  the  book  entries,  such 
knowledge  was  not  present  in  his  mind  when, 
as  a  director  of  plaintiff,  he  Joined  in  the 
purchase  of  the  accounts.    Further,  Kief- 


haber was  a  stockholder  in  the  selling  cor- 
poration, and  therefore  his  Interests  were 
in  conflict  with  those  of  the  purchaser.  Un- 
der all  of  these  circumstances,  we  are  satis- 
fied that  no  notice  or  knowledge  of  the  true 
condition  of  the  accounts  had  been  brought 
home  to  the  plaintiff  when  the  contract  of 
purchase  was  made.  The  statement  in  the 
bill  of  sale  that  the  property  sold  was  that 
owned  by  the  seller,  not  only  must  be  taken 
as  descriptive  of  the  property,  but,  in  addi- 
tion, as  an  averment  of  actual  ownership. 
"Material  misrepresentations  concerning  the 
quantity  of  the  thing  sold,  which  were  made 
to  be  acted  upon  and  have  deceived  the  pur- 
chaser, will  Justify  rescission  or  an  action ; 
*  *  ♦  where  the  matter  is  not  palpable  to 
the  observation,  the  buyer  may  rely  upon  the 
express  and  positive  representations  of  the 
seller  as  to  quantity  made  to  Influence  the 
buyer's  action."   Mechem  on  Sales,  §  938. 

The  discount  agreements  had  the  effect  to 
establish  the  claim  on  the  part  of  those  en- 
titled thereto  against  the  property  sold  to 
an  amount  equal  to  that  found  by  the  court 
as  fictitious  entries,  and  by  the  express  terms 
of  the  guaranty  plaintiff  was  protected  from 
the  result  of  such  claims  when  so  establish- 
ed. It  matters  not  that  the  establishment  of 
such  claims  was  by  the  discount  agreements 
deferred  until  the  time  of  actual  payment  of 
the  accounts  by  the  debtors. 

The  evidence  Is  sufficient  to  warrant  each 
and  every  finding  of  the  court,  and  no  bar 
of  the  statute  of  limitations  is  made  to  ap- 
pear. 

We  find  no  error  In  the  record,  and  the 
judgment  and  order  are  affirmed. 

We  concur:  SHAW,  J. ;  JAMES,  J. 

On  Petition  for  Rehearing. 

PER  CURIAM.  The  statement  in  the 
opinion  heretofore  filed  in  the  above-entitled 
cause  is  inaccurate  wherein  it  is  stated  that 
"Kiefhaber  was  a  stockholder  in  the  selling 
corporation,  and  therefore  his  interests  were 
in  conflict  with  those  of  the  purchaser."  The 
conflicting  interest  arose  through  the  fact 
that  it  was  admitted  upon  the  trial  that 
Kiefhaber  "was  the  manager  there  of  the 
Newport  Lumber  Company,  that  he  bad  full 
powers,  practically  the  general  manager  of 
the  Newport  Lumber  Company  at  Redlands, 
and  had  full  control  of  it;  there  is  no  ques- 
tion made  as  to  his  powers,  absolutely  none ; 
he  had  power  to  do  anything,  and  he  had 
full  control,  up  to  the  time  that  they  sold  out 
— up  to  the  time  that  the  Newport  Lumber 
Company  sold  out  to  the  Kiefhaber  Lumber 
Company."  Kiefhaber,  however,  was  not  a 
stockholder  In  the  selling  company.  This  ad- 
mission should  dispose  of  the  question  in- 
volved as  to  who  purchased  the  business 
from  the  Newport  Company. 

With  the  correction  above  noted,  we  still 
adhere  to  our  former  judgment. 

Rehearing  denied. 
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GRAY  v.  MULLIN8  et  aL,  County  Super- 
visors.    (Civ.  931.) 

(Court  of  Appeal,  First  District,  California. 
Dec.  24,  1910.) 

1.  Mandamus  (8  1*)— Natube  of  Writ. 

The  writ  of  mandate  is  a  prerogative  writ, 
and,  to  entitle  one  thereto,  it  must  plainly  ap- 
pear that  he  is  entitled  to  the  relief  demanded, 
and  that  it  is  the  duty  of  the  inferior  board, 
tribunal,  or  person  to  perform  the  act  de- 
manded. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  §§  1-3;  Dec.  Dig.  5  1.*] 

2.  Justices  of  the  Peace  (8  3*)— Electios 

Where  a  township  was  entitled  to  two  jus- 
tices of  the  peace,  but  only  one  justice  was  on 
the  ticket  at  an  election,  the  two  candidates  re- 
ceiving the  highest  number  of  votes  did  not  con- 
stitute the  two  justices ;  but  the  vacancy  must 
be  filled  by  the  board  of  supervisors. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §8  5,  6 ;  Dec.  Dig.  f  3.*] 

3.  Mandamus  (|  154*)  —  Petition  —  Requi- 
sites. 

Under  Court  Rules  26  (78  Pac.  xi),  requir- 
ing the  petition  for  mandamus  to  set  forth  the 
circumstances  which  render  it  proper  that  the 
writ  should  issue  originally  from  the  appellate 
court,  etc.,  a  petition  to  a  District  Court  of 
Appeal  for  mandamus  which  does  not  show  that 
any  application  has  been  previously  made  to  a 
lower  court  or  any  circumstances  which  render 
it  proper  that  the  writ  should  issue  originally 
from  the  District  Court  of  Appeal,  is  not  suffi- 
cient 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §§  296-316;  Dec.  Dig.  8  154.*] 

Mandamus  by  William  Gray  against  John 
F.  Mullins  and  others,  as  County  Supervisors 
of  the  County  of  Alameda,  to  compel  the  Is- 
suance to  petitioner  of  a  certificate  of  elec- 
tion. Denied. 

Austin  Lewis,  R.  M.  Royce,  and  Walker  & 
Moreland,  for  petitioner. 

COOPER,  P.  J.  This  is  an  application 
for  a  writ  of  mandamus  to  compel  the  re- 
spondents, constituting  the  board  of  super- 
visors of  the  county  of  Alameda,  to  issue  to 
the. petitioner  a  certificate  of  election;  it  be- 
ing claimed  that  he  was  duly  elected  a  Jus- 
tice of  the  peace  of  the  township  of  Oakland, 
county  of  Alameda,  at  the  general  election 
held  on  the  8th  day  of  November,  1910. 

It  is  hardly  necessary  to  repeat  what  we 
have  many  times  said,  that  the  writ  of  man- 
date is  a  prerogative  writ,  and,  in  order  to 
entitle  the  petitioner  to  such  writ,  it  must 
plainly  appear  that  he  is  entitled  to  the  re- 
lief demanded,  and  that  it  Is  the  duty  of  the 
Inferior  board,  tribunal,  or  person  to  perform 
the  act  which  it  Is  claimed  such  tribunal, 
board,  or  person  refuses  to  perform.  In  the 
petition  in  this  case  It  Is  stated  that  at  the 
general  election  held  on  the  8th  day  of  No- 
vember, 1910,  one  James  G.  Qulnn  was  a 
candidate  for  the  office  of  justice  of  the 
peace  of  the  said  township,  and  that  peti- 


tioner was  also  a  candidate  for  justice  of  the 
peace  of  said  township ;  that  Qulnn  received 
15377  votes  and  petitioner  received  2,858 
votes.  It  is  claimed  that  the  township  was 
entitled  as  a  matter  of  law  to  two  justices 
of  the  peace,  and  that  petitioner,  having  re- 
ceived the  second  highest  number  of  votes, 
was  entitled  to  the  office  of  justice  of  the 
peace,  being  one  of  said  two  justices.  It  is 
not  alleged  nor  shown  in  the  petition  that  an 
election  was -held  for  the  purpose  of  electing 
two  Justices,  but,  on  the  other  hand,  it  plain- 
ly appears  that  there  was  only  one  justice 
of  the  peace  voted  for,  and  that  the  two  can- 
didates—Quinn  and  petitioner — were  each 
candidates  for  the  one  office  of  justice  of  the 
peace. 

It  does  not  appear  to  us  that,  even  conced- 
ing as  a  matter  of  law  that  the  township 
was  entitled  to  two  justices  of  the  peace, 
that  where  only  one  justice  was  on  the  tick- 
et and  one  justice  voted  for  the  two  persons 
receiving  the  highest  number  of  votes  would, 
as  matter  of  law,  constitute  two  justices.  No 
authority  is  cited  to  us  In  support  of  such 
proposition.  Of  course,  the  usual  way  would 
be,  where  there  was  only  one  justice  of  the 
peace  elected,  if  it  were  determined  that  the 
township  were  entitled  to  one  more,  for  the 
board  of  supervisors  to  appoint  a  justice  of 
the  peace  to  fill  the  vacancy.  We  only  refer 
to  this  without  deciding  the  question;  but 
it  is  sufficient  for  this  application  to  state 
that  It  nowhere  appears  in  the  petition  that 
any  application  has  been  heretofore  made 
to  the  lower  court  for  this  writ  nor  are 
there  any  circumstances  set  forth  which  in 
the  opinion  of  the  applicant  render  it  prop- 
er that  the  writ  should  issue  originally  from 
this  court  Such  fact  Is  required  to  be  stat- 
ed in  the  petition.  See  Rule  26  (78  Pac.  xl) 
of  rules  governing  the  Supreme  Court  and 
appellate  court. 

The  writ  is  therefore  denied. 


BASS  v.  LEAVITT.   (Civ.  747.) 

(Court  of  Appeal,  Third  District,  California. 
Dec.  19,  1910.)  . 

Elections  (8  194*)— Ballots— Distinguish- 
ing Marks. 

Ballots  are  not  invalid  as  containing  dis- 
tinguishing marks  because  the  impression  of  a 
stamped  cross  is  dim,  or  on  account  of  ink 
blotches  or  blurring,  where  the  defects  are  ap- 
parently undesigned. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  88  166,  167 ;  Dec.  Dig.  8  194.*] 

Appeal  from  Superior  Court  Lassen  Coun- 
ty; II.  D.  Burroughs,  Judge. 

Election  contest  by  S.  S.  Bass  against  G. 
B.  Leavitt  for  supervisorship  for  the  Second 
Supervisor  District,  County  of  Lassen.  From 
a  judgment  for  contestee,  contestant  appeals. 
Affirmed. 
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W.  M.  Boardman,  N.  J.  Barry,  and  Rank- 
In  &  Julian,  for  appellant  Pardee  &  Pardee, 
for  respondent. 

CHIPMAN,  P.  J.  This  case  has  been  here 
on  appeal  once  before  the  present  appeal,  and 
Is  reported  in  11  Cal.  App.  582,  105  Pac  771. 
At  the  first  trial  the  court  below  determined 
the  vote  to  be  a  tie.  On  appeal  certain  bal- 
lots were  examined  and  passed  upon  by  this 
court,  the  result  of  which  was  to  show  that 
contestee  Leavitt  had  a  majority  so  far  as 
the  record  then  disclosed.  The  judgment 
was  reversed,  and  the  cause  remanded  for 
the  reason  that  only  certain  ballots  were 
brought  up  for  review,  leaving  the  remain- 
ing ballots  subject  to  future  determination 
should  a  retrial  take  place.  At  the  second 
trial  Leavitt  had  Judgment  that  he  had  re- 
ceived a  majority  of  all  the  legal  votes  and 
was  duly  elected. 

The  appeal  now  here  Involves  the  legality 
of  ballots  numbered  63,  151,  165,  150,  113, 
$2,  123,  137,  172,  all  of  which  were  counted 
for  Leavitt  and  giving  him,  as  found  by  the 
court,  a  majority  of  three  votes.  We  shall 
confine  ourselves  to  the  single  Inquiry,  Were 
the  ballots  drawn  in  question  correctly  ad- 
judged to  be  legal?  Following  the  order  In 
which  appellant  attacks  them,  the  first  Is  172. 
The  objection  Is  that  no  cross  appears  after 
the  name  Leavitt.  There  is  an  Impression 
there  in  the  same  colored  ink  as  elsewhere 
used,  and  of  about  the  same  size.  Fairly 
considered,  it  would  seem  that  the  voter 
used  the  stamp  from  top  to  bottom  of  the 
ticket,  the  ink  giving  out  as  he  progressed 
and  the  impression  growing  dimmer  as  be 
reached  the  bottom.  We  think  the  mark  was 
made  by  the  voter  with  the  stamp  and  was 
not  intended  as  a  distinguishing  mark. 

Ballot  151  Is  objected  to  because  there  Is 
an  ink  mark  after  the  name  "Norton,"  In- 
dependence League  candidate  for  presidential 
elector.  This  mark  shows  no  evidence  of 
design.  It  appears  to  have  resulted  from 
careless  handling  of  the  ballot  in  counting. 

Ballot  160  Is  objected  to  because  of  a  dis- 
tinguishing mark  after  the  word  "No"  op- 
posite the  words  "Senate  Constitutional 
Amendment  No.  34."  It  is  apparent  that 
the  mark  was  made  with  the  stamp  and  the 
blurring  was  caused  by  the  hand  moving 
while  the  impression  was  being  made. 

Ballot  02  is  objected  to  on  much  the  same 
ground  as  ballot  160,  but  there  Is  less  merit 
than  to  the  objection  to  ballot  02. 

Ballot  123  Is  objected  to  because  of  a  dis- 
tinguishing mark  after  the  name  of  Frank 
K.  Murasky.  We  discover  no  mark  of  any 
kind  as  claimed ;  the  square  is  free  from  any 
mark. 

Ballot  137  has  some  ink  marks  or  blotches 
■on  the  back.  But  these  seem  more  likely  to 
have  been  made  by  careless  handling  at  the 


counting  of  the  ballots  than  from  any  pur- 
pose. 

Ballots  63,  165,  150,  and  113  are  objected 
to  as  containing  identification  marks.  We 
can  discover  nothing  in  these  ballots  to  sup- 
port the  objection. 

The  judgment  is  affirmed. 

We  concur:   BURNETT,  J.;  HART,  J. 


PEOPLE  ex  rel.  LEAVITT  v.  BASS. 
(CSv.  788.) 

(Court  of  Appeal,  Third  District,  California. 
Dec.  10,  1010.    Rehearing  Denied  by  Su- 
preme Court  Feb.  17,  1011.) 

L  Estoppel  (§  62*)  —  Election  Contests  — 

Estoppel  Against  Public 

The  people,  not  being  a  party  to  an  elec- 
tion contest,  are  not  estopped  on  quo  warranto 
on  relation  of  the  winner  against  the  loser  by 
the  winner's  conduct,  pending  the  contest  pro- 
ceedings, in  consenting  to  a  special  election  at 
which  respondent  received  the  larger  vote. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  §8  151-153;  Dec.  Dig.  §  62.*] 

2.  Elections  (5  32*)— Special  Elections— 
Authority  to  Call. 

A  board  of  county  supervisors  could  not 
call  a  special  election  under  Pol.  Code,  §  1067. 
for  a  membership  thereon  pending  an  election 
contest,  though  the  parties  to  the  contest  con- 
sented. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  §  32.*] 

Appeal  from  Superior  Court,  Lassen  Coun- 
ty; H.  D.  Burroughs,  Judge. 

Quo  warranto  by  the  People,  on  the  rela- 
tion of  George  B.  Leavitt,  against  S.  S.  Bass. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

W.  M.  Boardman,  for  appellant.  Pardee 
&  Pardee  and  U.  S.  Webb,  Atty.  Gen.,  for  re- 
spondent. 

CHIPMAN,  P.  J.  Quo  warranto.  In  the 
action  plaintiff  had  judgment,  from  which 
defendant  appeals  on  bill  of  exceptions. 

Relator,  Leavitt,  and  defendant,  Bass,  were 
candidates  for  the  office  of  supervisor  in  the 
county  of  Lassen  at  the  general  election  in 
1008,  Bass  being  the  Incumbent  and  seeking 
re-election.  The  result  of  that  election,  as 
declared  by  the  board  of  supervisors,  was  a 
tie  vote.  Bass,  thereupon,  on  November  14, 
1008,  filed  a  contest  of  the  election  In  the 
superior  court,  and  on  November  25th  Leavitt 
did  the  same,  as  provided  by  section  1124  of 
the  Code  of  Civil  Procedure,  enacted  in  1007. 
At  the  hearing  of  these  contests  the  court,  on 
January  2,  1000,  found  the  votes  for  the  re- 
spective candidates  to  be  a  tie.  On  January 
7,  1000,  the  board  of  supervisors,  pursuant  to 
to  section  1067  of  the  Political  Code,  ordered 
that  a  special  election  be  held  and  appointed 
January  10,  1000,  as  the  day  for  such  elec- 
tion.  At  the  meeting  of  the  board  both  Bass 
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and  Leavitt  were  present  and  assented  to  the 
holding  of  said  election  and  both  became  and 
were  candidates  at  said  election.  Upon  a 
canvass  of  the  votes  by  the  board  of  super- 
visors Bass  was  found  to  have  received  the 
highest  number,  and  a  majority  of  13  of  all 
votes  cast  at  said  election  for  said  office. 
Thereupon,  to  wit,  upon  January  25,  1909, 
and  pursuant  to  the  order  of  said  board,  the 
county  clerk  issued  a  certificate  of  election 
to  Bass  "who  does  now  and  ever  since  the 
date  of  its  Issuance  has  held  such  certificate 
for  said  office ;  that  on  the  same  day  he  duly 
qualified  as  such  supervisor,  *  *  •  and 
thereupon  entered  into  said  office  and  upon 
the  discharge  of  the  duties  thereof,  and  has 
so.  continued  to  occupy  said  office  and  dis- 
charge the  duties  thereof."  On  January  29, 
1909,  shortly  after  the  holding  of  said  elec- 
tion and  after  the  returns  showed  that  he 
had  been  defeated,  Leavltt  served  and  filed 
bis  notice  of  appeal  and  perfected  an  appeal 
to  this  court,  from  the  judgment  of  the  supe- 
rior court  made  on  January  2,  1909,  in  the 
contest.  This  appeal  was  determined  by  this 
court  on  October  26,  1909,  and  the  judgment 
reversed.  11  Cal.  App.  582, 105  Pac.  771.  Up- 
on the  going  down  of  the  remittitur  and  on 
January  26,  1910,  a  new  trial  was  held  by 
the  superior  court  of  the  original  contests 
and  upon  the  issues  as  originally  framed,  and 
on  February  8,  1910,  the  court  filed  its  deci- 
sion to  the  effect  that  Leavltt  had  received 
88  votes  and  Bass  85  votes  at  the  general 
election  for  the  office  of  supervisor  of  the 
district,  and  on  the  same  day  judgment  was 
accordingly  duly  entered  and  the  county  clerk 
was  directed  to  issue  to  Leavitt  a  certificate 
of  election,  and  thereupon  the  county  clerk 
Issued  a  certificate  of  election  to  Leavitt.  De- 
mand was  made  upon  Bass  by  Leavltt  to  be 
let  Into  the  office  for  which  he  had  such  cer- 
tificate, but  was  refused.  Thereupon,  on  April 
9,  1910,  this  proceeding  was  commenced  at 
the  Instance  of  the  Attorney  General,  upon 
the  basis  of  said  certificate,  claiming  fhat 
Bass  bad  usurped,  intruded  into,  and  was  un- 
lawfully holding  and  exercising  the  office  and 
had  done  so  since  the  date  of  the  Issuance 
of  the  certificate  to  Leavltt.  Bass  filed  an 
answer  in  the  proceeding  in  which  he  set  forth 
the  facts  relating  to  the  special  election  and 
Leavitt's  participation  therein,  as  above  stat- 
ed, claiming  that  by  his  said  acts  and  con- 
duct Leavitt  had  abandoned  his  contest  then 
pending  in  the  superior  court,  and  was  estop- 
ped from  resorting  to  this  or  any  other  pro- 
ceeding to  gain  possession  of  said  office.  The 
trial  court  adjudged  that  "under  and  by  vir- 
tue of  the  Judgment  given  and  made  •  *  • 
on  the  8th  day  of  February,  1910  (In  the  con- 
test action  therein  pending  to  which  S.  8. 
Bass,  the  defendant  herein,  and  G.  B.  Leav- 
ltt, the  relator  herein,  were  parties),  the  said 
relator  is,  and  ever  since  the  date  of  said 
judgment  has  been,  entitled  to  the  office  of 
supervisor   •   •   •   and  that  the  defendant 
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8.  8.  Bass  be  required  to  forthwith  vacate 
said  office  and  cease  to  perform  any  of  the 
duties  thereof."  At  the  trial  defendant  Bbsb 
offered  to  prove  the  averments  of  his  answer 
on  which  be  relied  to  show  an  abandonment 
of  the  contest  suit  by  Leavitt  and  that  he  was 
estopped  thereby  from  availing  himself  of 
this  proceeding.  The  court  refused  to  admit 
the  evidence,  and  this  ruling  presents  the 
question  now  before  us. 

At  the  second  trial  of  the  contest  the  facts, 
now  relied  upon  by  Bass  as  an  abandonment 
of  the  contest  and  an  estoppel,  were  not  plead- 
ed by  him.  He  submitted  to  and  took  part 
in  the  trial  of  the  single  issue  there  present- 
ed, namely,  which  of  the  two  candidates  had 
received  the  most  votes  at  the  general  elec- 
tion, and  from  the  judgment  of  the  trial  court 
he  appealed  to  this  court,  which  said  judg- 
ment has  this  day  been  affirmed.  Respondent 
now  urges  that  "If,  pending  the  trial  of  the 
Ba 88- Leavitt  contest,  Leavitt  did,  consented 
to,  or  failed  to  do  anything,  whereby  he  be- 
came estopped  from  saying  that  he  was  le- 
gally elected  at  the  general  election  in  1908, 
then  such  act,  consent,  or  failure  should  have 
been  set  forth  in  the  contest  case,  where  it 
would  have  prevented  him  from  obtaining 
a  judgment  in  his  favor.  To  raise  the  ques- 
tion of  estoppel  here  for  the  first  time  is  to 
make  a  collateral  attack  upon  the  judgment 
in  the  contest  case,  which  Is  certainly  not 
permissible." 

Doubtless  it  was  competent  for  either  par- 
ty to  have  abandoned  the  contest  so  long  as 
the  action  was  one  exclusively  of  personal 
concern  and  to  which  they  alone  were  par- 
ties. The  contest  could  have  been  dismissed 
by  them  after  the  trial  court  had  found  a 
tie  vote,  and  the  parties  could  have  relied 
wholly  on  the  result  of  the  special  election. 
But  neither  of  them  took  any  steps  to  dis- 
turb the  jurisdiction  of  the  court  in  the  con- 
test or  to  deprive  either  of  the  right  to  ap- 
peal from  its  then  pending  judgment  So  far 
as  we  can  now  know,  each  of  them  may  have 
relied  upon  his  right  to  appeal  the  case  should 
the  special  election  be  adverse  to  him.  Tbe 
court  below  retained  Its  jurisdiction  until  the 
appeal  was  perfected  and  it  regained  it  when 
the  remittitur  went  down  from  this  court. 
If,  when  the  contest  came  on  to  be  heard  the 
second  time  and  meanwhile  either  of  the  par- 
ties had  abandoned  the  contest  or  done  some 
act  or  acts  by  which  he  was  estopped  from 
being  heard,  It  would  seem  reasonable  that 
he  Bhould  have  interposed  his  objections  at 
that  contest.  The  complaining  party,  how- 
ever, made  no  objection  to  the  hearing  of  the 
contest  at  the  stage  when  the  action  was  one 
of  a  personal  nature,  but  reserved  his  attack 
and  now  makes  it  in  an  action  where  the 
people  of  the  state  have  become  Interested 
as  parties. 

We  think  there  is  much  force  In  the  point 
made  by  respondent.  Without  deciding  it, 
however,  we  think  the  judgment  should  be 
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affirmed  upon  the  other  ground  relied  on  by 
respondent  which  he  states  as  follows:  "But 
further  than  this  the  matter  pleaded  does 
not  amount  to  an  estoppel.  This  proceeding 
is  instituted  by  the  Attorney  General  In  be- 
half of  and  in  the  name  of  the  people  of 
the  state.  Leavltt  Is  merely  the  relator— 
the  informant  The  people  are  not  bound  by 
the  acts  or  omissions  of  the  relator  in  an- 
other proceeding  wherein  the  people  were 
not  parties." 

In  the  case  of  People  t.  Lowden,  8  Pac. 
66,»  the  "action  was  in  the  nature  of  quo 
warranto,  brought  by  the  Attorney  General, 
on  the  information  of  one  Fordyce  Bates, 
to  obtain  a  judgment  that  the  defendants 
were  usurping,  intruding  Into,  and  unlaw- 
fully holding  a  certain  franchise  to  col- 
lect tolls  under  a  pretended  wagon  road  cor- 
poration." The  defendants  demurred  to  the 
complaint  on  the  ground  that  Fordyce  Bates 
was  one  of  the  original  organizers  and  own- 
ers of  the  wagon  road  company,  and  was  es- 
topped from  making  the  complaint  and  from 
denying  the  legitimate  existence  of  the  cor- 
poration he  helped  to  make.  The  same  facts 
were  set  up  In  the  answer  by  way  of  estoppel. 
Said  the  court:  "The  action  is  commenced  In 
the  Interest  of  the  public  to  redress  wrongs 
which  injuriously  affect  the  public  If  the 
defendants  have  usurped  and  are  unlawfully 
exercising  a  franchise,  why  should  an  action 
commenced  to  redress  the  wrong  be  barred 
because  of  any  prior  acts  or  misrepresenta- 
tion of  the  Informant?  No  case  of  a  similar 
character  has  been  called  to  our  attention 
where  the  doctrine  of  estoppel  has  been  in- 
voked, and  we  fail  to  see  how  it  can  be  in- 
voked here." 

In  the  case  of  People  ex  rel.  Budd  v. 
Holden,  28  Cal.  124,  Budd  was  a  candidate 
for  the  same  office  to  which  defendant  had 
been  declared  elected.  No  contest  was  in- 
stituted, but  the  Attorney  General,  on  the 
information  of  Budd,  brought  the  action  on 
behalf  of  the  people  of  the  state.  It  was 
held  that  the  right  of  an  elector  to  contest 
the  election  of  any  person  who  has  been  de- 
clared elected  does  not  deprive  the  people 
of  the  state,  in  their  sovereign  capacity,  of 
the  right  to  inquire  into  the  authority  by 
which  such  person  assumes  to  exercise  the 
function  of  a  public  office.  The  counsel  for 
the  parties  had  made  certain  stipulations  by 
which  it  was  agreed  that  the  case  should  be 
tried  upon  evidence  already  taken  before  the 
referee,  and  only  such  further  evidence  as 
was  expressly  agreed  to  in  the  stipulation. 
The  court  said:  "Theoretically,  the  people 
alone  are  Interested  in  the  determination  of 
the  controversy  involved  In  this  case,  and  no 
court  would  be  justified  in  enforcing,  as 
against  them,  a  stipulation  made  by  the  re- 
lator or  his  counsel  to  their  prejudice.  The 


1  Reported  In  full  In  the  Pacific  Reporter ;  re- 
ported a>  a  memorandum  decision  without  opinion 
In  67  Cal.  xx. 


action  is  in  no  legal  sense  under  the  control 
of  the  relator.  It  was  brought  In  the  name 
of  the  people  to  enforce  their  will  as  express- 
ed at  the  ballot  box,  and  not  merely  to  re- 
dress the  wrongs  or  enforce  the  rights  of  the 
relator."  That  was  a  case  where  the  relator 
In  the  action  undertook  to  bind  the  people. 
In  the  case  here  the  acts  of  the  relator  wtfre 
entirely  apart  from  and  independent  of  the 
proceeding  in  quo  warranto.  See,  also,  Peo- 
ple v.  Sutter  Street  Ry.,  117  Cal.  604,  612, 
49  Pac.  736,  738.  The  court  said:  "It  (the 
city)  has  no  power  to  initiate  an  action  to 
secure  a  forfeiture.  That  power  is  vested 
in  the  Attorney  General.  As  It  cannot  en- 
force a  forfeiture  It  cannot  waive  it.  The 
city  cannot  be  estopped  in  respect  to  a  matter 
over  which  it  has  no  power." 

In  People  v.  Rodgers,  118  Cal.  393,  46  Pac. 
740,  50  Pac.  668,  the  defendant  had  been,  in 
another  action— Drew  v.  Rodgers,  84  Pac. 
10812 — adjudged  ineligible  by  reason  of  his 
nonallenage.  Subsequently  he  was  elected  to 
the  office  and  duly  qualified.  Still  later  the 
Attorney  General  brought  the  action  for  the 
purpose  of  ousting  the  defendant  from  the 
office  and  declaring  the  relator,  Drew,  entitl- 
ed thereto.  The  relator  was  not  the  same 
who  brought  the  first  action.  The  judgment 
roll  In  the  former  action  was  admitted  in 
evidence  to  prove  that  defendant,  Rodgers, 
was  estopped  from  proving  citizenship.  The 
court  held  that  this  was  error.  Said  the 
court:  "The  judgment  (in  the  first  case)  was 
not  between  the  parties  to  the  present  action, 
nor  was  it  between  the  relator  and  the  de- 
fendant. If  the  judgment  in  that  action  had 
been  in  favor  of  the  defendant,  the  people 
would  not  have  been  precluded  in  the  present 
action  from  showing  that  be  was  not  in  fact 
a  citizen  at  the  date  of  his  election,  and 
there  would  be,  therefore,  no  mutuality  in 
the  estoppel  of  the  judgment.  It  would  open 
the  door  to  collusion  to  hold  that  any  elec- 
tor, by  contesting  the  validity  of  an  election, 
could  bind  the  people  by  suffering  a  judg- 
ment in  favor  of  its  validity."  The  fact  that 
the  case  reported  in  34  Pac.  was  brought  by 
an  elector  other  then  the  relator  in  the  last 
case  against  Rodgers  does  not  seem  to  affect 
the  principle  decided.  People  v.  Rodgers 
was  a  different  case  and  the  parties  plaintiff 
were  different  from  the  case  of  Drew  V.  Rod- 
gers. So  here,  the  action  is  by  the  people 
who  are  entirely  different  parties  from  those 
who  were  parties  to  the  contest  and  who  can- 
not be  estopped  by  the  conduct  or  acts  of 
Leavltt,  either  in  the  original  contest  or  sub- 
sequent thereto.  He  could  not,  by  consenting 
to  the  special  election,  estop  the  people  from 
disputing  the  declared  result  or  from  inquir- 
ing into  the  validity  of  the  certificate  given 
to  Bass. 

Section  1123  of  the  Code  of  Civil  Proce- 
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dure  provides  that  where  It  appears  that  an- 
other person  than  the  one  returned  has  the 
highest  number  of  legal  votes,  the  court  must 
declare  such  person  elected,  and  the  person 
declared  elected  by  the  superior  court  shall 
be  entitled  to  a  certificate  of  election.  Sec- 
tion 1124,  Code  Civ.  Proc,  provides  for  a  con- 
test when  the  body  canvassing  the  returns 
"declares  that  no  person  has  received  the 
highest  number  of  votes  given  for  a  particu- 
lar office."  Section  1126,  Code  Civ.  Proc., 
provides  that  either  party  aggrieved  may  ap- 
peal to  the  District  Court  of  Appeal  and  that 
"during  the  pendency  of  proceedings  on  ap- 
peal, and  until  final  determination  of  such 
proceedings,  the  person  declared  elected  by 
the  superior  court  shall  be  entitled  to  the  of- 
fice In  like  manner  as  if  no  appeal  had  been 
taken."  The  situation  contemplated  by  the 
statute  arose  here;  the  contest  was  institut- 
ed and  was  pending  which  resulted  in  a  de- 
cision that  one  of  the  contestants  had  re- 
ceived the  highest  number  of  votes.  The 
board  of  supervisors  were  without  authority 
to  call  the  special  election  pending  the  deter- 
mination of  the  rights  of  the  contestants  by 
the  court. 
The  judgment  Is  affirmed. 

We  concur:   BURNETT,  J.;  HART,  J. 


ARMSTRONG  v.  GARATE  et  al. 
(Civ.  711.) 

(Court  of  Appeal,  Third  District,  California. 
Dec.  15,  1910.) 

1.  Landlord  and  Tenant  (§  285*)— Eject- 
ment— Evidence. 

Evidence,  in  an  action  by  a  landlord  for 
possession,  held  sufficient  to  sustain  a  finding 
in  favor  of  the  tenants'  right  to  possession  un- 
der a  verbal  agreement. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  ^Tenant,  Cent  Dig.  §  1197;  Dec.  Dig.  § 

2.  Landlord  and  Tenant  (8  285*)— Eject- 
ment— ANSWEB— T8SUK8  AND  PROOF. 

To  an  action  by  a  landlord  to  recover  pos- 
session, the  tenants  answered  that  the  landlord 
had  leased  the  land  to  them  by  verbal  agree- 
ment from  year  to  year,  "from  ■  the  first  of 
January,  1905.  and  for  each  and  every  year 
thereafter  to  the  present  time,"  and  the  court 
found  that  the  landlord  and  the  tenants  en- 
tered into  a  verbal  agreement  on  February  3, 
1909,  by  terms  of  which  the  tenants  were  to 
remain  in  possession  as  tenants  during  that 
year.  Held,  that  the  allegations  of  the  answer 
did  not  attempt  to  state  the  precise  time  at 
which  the  agreement  was  made,  and  hence  was 
sufficient  to  admit  proof  of  the  making  of  the 
verbal  agreement  of  lease  for  1909  at  any  time 
within  that  year. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  §§  1195,  1196;  Dec.  Dig. 
S  285.*] 

Appeal  from  Superior  Court,  Lassen  Coun- 
ty; H.  D.  Burroughs,  Judge. 

Action  by  D.  D.  Armstrong  against  Eugene 
Garate  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 


Rankin  &  Julian,  for  appellant  F.  A.  Kel- 
ley,  for  respondents. 

HART,  J.  This  Is  an  action  in  ejectment. 
The  defendants  were  awarded  judgment 
from  which,  on  a  bill  of  exceptions,  this 
appeal  is  prosecuted.  It  is  not  disputed  that 
the  defendants  held  possession  of  and  oc- 
cupied the  land  in  controversy  under  a  ver- 
bal lease  from  plaintiff,  from  year  to  year, 
from  the  1st  day  of  January,  1905,  to  the 
1st  day  of  January,  1909;  but  plaintiff 
claims  that  the  lease  terminated  and  was 
not  renewed  on  the  expiration  of  the  year 
ending  January  l,  1909,  and  charges  in  bis 
complaint  that  defendants  nevertheless  con- 
tinued in  possession  of  the  premises  after 
the  last-mentioned  date  against  bis  wish  and 
consent  and  without  right  and  have  refused 
to  turn  over  or  deliver  to  him  the  possessiou 
of  said  premises. 

The  principal  question  submitted  on  this 
appeal  is  whether  or  not  the  finding  that 
the  plaintiff,  following  the  customary  man- 
ner in  which  he  had  theretofore  leased  the 
premises  to  defendants,  on  the  3d  day  of 
February,  1909,  by  verbal  agreement,  leased 
to  the  latter  said  premises  for  the  year  end- 
ing January  1,  1910.  The  plaintiff  testified, 
in  part,  as  follows:  "I  had  a  talk  with  Mr. 
Garate  in  November,  1906,  at  my  house; 
myself  and  Mr.  Garate  being  the  only  ones 
present  At  this  time  he  wanted  to  lease 
tbe  property  for  a  term  of  years  and  I 
wouldn't  do  that  I  made  no  terms  for 
1909."  On  the  7th  of  February,  1909,  plain- 
tiff addressed  a  letter  to  the  defendants, 
among  other  things  saying:  "On  account 
of  fencing  the  Jones  place  I  don't  think  I 
can  rent  it  to  you  for  this  year,  as  I  will  have 
to  have  the  fences  open  so  long  before  I  can 
get  it  fenced  it  will  probably  damage  the 
crop.  *  *  *  When  I  get  it  fenced  I  will 
have  to  have  more  rent  for  it  as  I  am  getting 
more  money  invested  In  it"  Subsequently 
the  plaintiff  sent  a  written  lease,  dated  May 
29,  1909,  to  defendants  and  requested  them 
to  sign  it  This  they  refused  to  do,  and 
thereupon  plaintiff  leased  the  land  to  one 
Fleming,  at  a  rental  of  $500  per  year  ($300 
in  excess  of  the  sum  paid  by  defendants  for 
the  land  under  the  former  verbal  leases), 
but  plaintiff  failed  to  deliver  possession  of 
the  land  to  said  Fleming  because  defendants 
held  and  refused  to  give  up  possession 
thereof. 

The  defendant,  Amlas,  testified  that  he  had 
"an  understanding  with  Mr.  Armstrong  re- 
garding the  leasing  of  the  property  on  Feb- 
ruary 3.  1909,  for  the  year  1909.  We  had 
the  conversation  in  the  banking  house  of 
the  Bank  of  Lassen  County,  after  I  paid 
Mr.  Armstrong  what  was  due  him.  I  gave 
him  a  check  for  $190.30  or  35  cents,  or  $190 
and  some  cents.   After  I  gave  him  the  check, 
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"and  now,'  I  says,  'Dan,  are  we  square?  and 
he  says,  'Yes.'  I  says,  'Everything  satisfac- 
tory?' and  he  said,  'Yes.'  And  I  says,  'Then 
we  are  going  on  for  another  year?'  and  he 
says,  'Yes.'  I  says,  'All  right,  we  go  on  for 
another  year,'  and  of  course  there  wasn't 
no  more  said,  although  we  had  a  conversa- 
tion before  that  over  some  money  matters. 
It  wag  an  important  matter  for  me  to  know, 
because  we  had  260  or  300  head  of  stock  on 
hand,  and  had  no  place  in  view  where  we 
could  feed  them  and  take  care  of  them." 

The  witness  Eneboe,  for  the  defendants, 
testified  that  he  met  plaintiff  on  May  16, 
1900,  when  he  "asked  him  how  much  he 
would  take  for  his  place,  or  If  he  wanted  to 
sell,  and  he  says,  'It  Is  no  use  to  talk  about 
it  now.'  He  says,  'I  could  not  turn  them 
over  to  you  anyhow,  because  I  let  the  boys 
{referring  to  defendants]  have  them  another 
year.'"  Thus  it  will  be  seen  that  there  Is 
evidence  supporting  the  finding  that  the  land 
in  controversy  was,  by  verbal  agreement, 
leased  by  plaintiff  to  defendants  for  the  year 
1909.  The  testimony  of  plaintiff  contradic- 
tory to  Amais'  testimony  only  creates  a  di- 
rect conflict  in  the  evidence  upon  the  im- 
portant question  in  the  case,  and,  of  course, 
we  cannot  say  that  the  trial  court  should 
have  disbelieved  Amais  and  so  made  a  find- 
ing against  the  defendants  as  to  the  lease 
for  1909. 

Counsel  point  out  some  alleged  inconsist- 
encies and  admissions  in  the  testimony  of 
Amais,  and  insist  that  these  should  be  suffi- 
cient to  condemn  a  finding  founded  on  his 
testimony.  But  it  was  for  the  trial  court 
to  pass  upon  the  weight  of  the  testimony, 
and  if  said,  court,  as  appears  to  have  been 
the  case,  could  find  nothing  in  the  alleged  in- 
consistencies which  in  its  judgment  so  dis- 
paraged Amais'  testimony  as  to  render  it  un- 
reliable or  unbelievable,  then  much  less 
should  this  court  be  expected  to  do  so. 

The  admission  which  it  is  asserted  Amais 
made  was  in  saying  that  "we  did  not  make 
a  verbal  lease,"  but  that  the  lease  for  the 
year  1909  was  under  the  "old  contract." 
By  this  counsel  for  appellant  were  made  to 
understand  that  defendants  were  holding 
possession  in  the  year  1909  under  the  verbal 
agreement  made  as  to  the  previous  years. 
But  it  is  evident  that  Amais  did  not  use  the 
terms  "verbal  lease"  and  the  "old  contract" 
In  their  legal  sense,  but  merely  thus  intend- 
ed to  sa y  that  the  lease  for  1909  was  made 
in  the  usual  or  customary  manner  in  which 
the  parties  had  made  their  agreements  of 
lease  theretofore.  In  fact,  he  explained 
that,  after  the  making  of  the  lease  for  the 
year  1905,  the  parties  would,  upon  the  ex- 
piration of  the  term  each  year,  have  a 
verbal  understanding  that  the  defendants 
could  have  a  lease  of  the  land  for  the  ensu- 
ing year.  He  testified  that  they  (defendants) 
would  ask  plaintiff  if  they  were  "going  to 
run  the  place  for  another  year?"  and  that 


plaintiff  would  give  them  an  affirmative  an- 
swer. "W©  didn't  go  to  work  and  explain 
everything,  what  was  on  the  lease,  or  any- 
thing of  the  sort,"  testified  Amais.  "It  was 
'Yes'  or  'No.'" 

There  is  nothing  In  the  letter  addressed 
to  plaintiff  by  Amlas  and  dated  February 
23,  1909,  necessarily  inconsistent  with  the 
latter's  statement  that  a  verbal  lease  was 
made  to  defendants  of  the  land  on  February 
3,  1909.  This  letter  appears  to  be  a  reply  to 
one  from  plaintiff  in  which  the  latter  de- 
manded more  rent.  Amlas  said  in  his  letter, 
among  other  things,  "If  you  wanted  to  raise 
the  rent,  why  didn't  you  say  something  about 
it  when  you  told  us  we  could  have  the  place 
another  year?"  We  see  nothing  in  this  state- 
ment from  which  it  need  necessarily  be  in- 
ferred that  Amias  had  reference  to  any  oth- 
er time  than  February  3,  1909,  on  which  oc- 
casion he  testified  that  the  lease  for  1909 
was  made,  notwithstanding  the  fact  that  in 
said  letter  he  also  inquired  in  the  same 
connection,  "Why  didn't  you  say  something 
when  I  paid  you  the  rent  for  1908?" 

But  counsel  for  appellant  contend  that 
while  the  only  issue  tendered  and  tried  was 
whether,  as  alleged  in  the  answer,  plaintiff 
leased  the  land  In  dispute,  by  a  verbal  agree- 
ment, to  the  defendants,  from  year  to  year, 
"from  the  1st  day  of  January,  1906,  and  for 
each  and  every  year  thereafter  to  the  pres- 
ent time,"  the  court  not  only  found  that 
the  issue  as  thus  stated  was  sustained  by  the 
proofs,  but  further  found  that  the  lease  un- 
der which  defendants  now  hold  possession 
of  the  premises  was  made  oh  February  3, 
1909.  In  other  words,  It  is  claimed  that  the 
court  finds  that  two  distinct  leases  were 
made  to  defendants  of  the  land  for  the  year 
1909— the  one  pleaded  in  the  answer  and  the 
other,  although  not  specifically  pleaded,  prov- 
en to  have  been  made  on  the  3d  day  of  Feb- 
ruary, 1909.  The  argument  Is  that  the  plead- 
ed lease  is  not  proved  and  that  the  proved 
lease  is  not  pleaded,  and  that,  therefore, 
there  is  no  support  for  the  finding  as  to  ei- 
ther. 

But  we  think  counsel  are  mistaken  in  their 
construction  of  the  answer.  As  we  under- 
stand the  averments  of  that  pleading,  the 
defendants  do  not  undertake  to  specify 
therein  any  particular  time  at  which  the 
verbal  agreement  of  the  lease  of  the  land  for 
the  year  1909  was  made  or  entered  Into. 
The  allegation  as  to  the  lease  merely  amounts 
to  a  statement  that  from  the  year  1905  and 
in  every  year  thereafter  the  defendants,  by 
verbal  agreement  with  plaintiff,  leased  said 
land,  said  lease  to  commence  on  the  1st  day 
of  January  of  each  year  for  which  the  prem- 
ises were  so  leased.  There  is  no  attempt 
at  stating  the  precise  time  at  which  the 
agreement  was  made.  In  other  words,  the 
answer  does  not  allege,  as  counsel's  argu- 
ment assumes,  that  the  lease  was  made  on 
the  1st  day  of  January  of  each  year. 
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Nor  do  the  court's  findings  show  that 
,  there  we're  two  distinct  agreements  of  lease 
for  the  year  1909.  The  court  finds  the  fact 
as  to  the  number  of  years  during  which  de- 
fendants had  by  verbal  agreement  leased 
the  land  from  year  to  year  as  it  Is  alleged 
in  the  answer  and  was  proved  at  the  trial, 
and  then  finds  that  on  the  3d  day  of  Feb- 
ruary, 1909,  in  pursuance  of  the  customary 
manner  in  which  the  parties  had  in  previous 
years  carried  on  their  relations  as  to  the 
land  in  controversy,  the  plaintiff  and  defend- 
ants entered  into  a  verbal  agreement  by  the 
terms  of  which  the  latter  were  to  remain 
in  possession  as  lessees  of  said  land  during 
the  year  1909. 

We  think  the  allegations  of  the  answer 
were  sufflcient  to  Justify  the  admission  of 
the  proof  of  the  making  of  the  verbal  agree- 
ment of  lease  for  the  year  1909  at  any  time 
within  said  year.  If  appellant  had  desired 
something  more  specific  in  the  answer  as  to 
the  precise  time  at  which  said  lease  was 
made  he  could  perhaps  have  compelled  de- 
fendants to  have  given  him  more  definite  in- 
formation  on  that  question  in  their  pleading 
by  demurring  thereto  on  the  ground  of  un- 
certainty or  some  other  special  ground  which 
might  have  been  good  as  against  the  answer. 
But  no  demurrer,  either  general  or  special, 
was  interposed  to  the  answer,  and,  as  stated, 
we  think  It  was  sufficient  for  the  allowance 
of  proof  of  any  verbal  lease  made  within  the 
year  during  which  such  lease  was  operative. 

The  judgment  is  affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 


PATTERSON  v.  CROWELL  et  al.   (Civ.  841.) 
(Conrt  of  Appeal,  Second  District,  California. 
Dec.  21,  1910.) 

1.  Principal  and  Agent  (|  161*)  —  Unau- 
thorized Acts  of  Agent— Repudiation  by 
Principal— Right. 

Where  an  investment  agent  purchased  land 
of  a  greater  value  than  he  was  authorized  to 
buy,  the  principals  could  repudiate  the  con- 
tract by  offering  to  return  anything  they  bad 
received  on  condition  their  money  be  returned, 
but  they  could  not  claim  the  benefit  of  the  con- 
tract without  its  obligation. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §§  614-018;   Dec.  Dig.  § 

2.  Principal  and  Agent  (f  171*)— Ratifica- 
tion—Implied  Ratification. 

Where  a  principal  claims  to  enjoy  the  ben- 
efits of  a  contract  made  by  his  agent  in  which 
he  knows  bis  agent  exceeded  his  authority,  he 
ratifies  the  contract,  and  assumes  its  burdens. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §  644-655 ;  Dec.  Dig.  1 171.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Chas.  Monroe,  Judge. 

Action  by  J.  W.  Patterson  against  Mrs.  E. 
J.  Crowell  and  another.    From  a  judgment 


for  defendants  and  an  order  denying  a  mo- 
tion for  new  trial,  plaintiff  appeals.  Revers- 
ed and  remanded. 

Tanner,  Taf t  &  Odell,  for  appellant  Simp- 
son, Moody  &  Simpson,  for  respondents. 

JAMES,  J.  Action  to  enforce  a  vendor's 
lien  on  real  property  for  the  principal  sum 
of  $575.21.  Judgment  was  in  favor  of  de- 
fendants. Plaintiff  appeals  from  the  Judg- 
ment and  from  an  order  denying  his  motion 
for  a  new  trial. 

In  the  year  1906  Martin  I.  Smith  was  act- 
ing for  defendants  as  an  investment  agent 
Smith  had  invested  money  of  defendants 
prior  to  the  transaction  which  resulted  in 
the  purchase  of  the  property  sought  to  be 
held  as  security  for  the  lien  In  this  case. 
These  investments  had  been  profitable.  Upon 
that  subject  Van  Kirk  testified:  "He  [Smith] 
bad  made  some  other  Investments  for  us  and 
made  us  some  money."  In  the  fall  of  1906 
defendant  Van  Kirk  sent  to  Mrs.  Crowell  $2,- 
000  to  be  placed  in  Smith's  hands  for  in- 
vestment At  that  time  Smith  held  money 
belonging  to  defendants  in  about  the  amount 
of  $1,479.25.  This  sum  added  to  the  $2,000 
of  Van  Kirk's  made  a  total  of  $3,479.25. 
Mrs.  Crowell  was  authorized  to  act  for  Van 
Kirk.  She  instructed  Smith  to  invest  the 
total  amount  of  money  held  by  him.  What- 
ever arrangement  there  was  between  Van 
Kirk  and  Mrs.  Crowell  as  to  the  share  which 
each  would  have  in  any  property  purchased, 
or  the  proceeds  therefrom,  was  a  secret  mat- 
ter between  the  two,  so  far  as  the  record 
shows.  Mrs.  Crowell  dealt  with  Smith  both 
for  herself  and  Van  Kirk,  with  authority 
from  the  latter  to  act  as  his  :igent.  Smith 
Invested  the  $3,479.25,  or  the  greater  part 
thereof,  in  certain  lots  of  land  which  he  pur- 
chased from  plaintiff.  The  purchase  price 
was  $4,000.  This  was  more  money  than 
Smith  had  in  his  hands  to  invest  for  Van 
Kirk  and  Mrs.  Crowell,  but  he  agreed  with 
plaintiff  that  defendants  would  pay  the  re- 
mainder of  the  purchase  price.  He  then  in- 
formed Mrs.  Crowell  of  the  investment  he  had 
made  and  also  the  price  to  be  paid  for  the 
property.  Smith  testified:  "Mrs.  Crowell 
went  out  to  see  the  lots  before  Van  Kirk 
came  from  the  north,  and  she  was  satisfied 
with  the  deal."  Mrs.  Crowell  in  her  testi- 
mony said:  "He  [Smith]  told  me  that  he 
had  Invested  this  money  In  the  lots  mention- 
ed In  the  complaint  *  •  *  Smith  told 
me  the  price  was  $4,000,  and  that  he  had  In- 
vested the  money.  Mr.  Van  Kirk  was  not 
in  Los  Angeles  At  the  time  Mr.  Smith  told 
me  he  had  Invested  our  money  in  the  lota." 

Defendant  Crowell  did  not  deny  that  she 
was  satisfied  with  the  investment  on  the 
terms  reported  to  her  by  Smith.  Meanwhile 
Smith  had  had  the  property  transferred  to 
one  Neal,  who  was  employed  In  his  office. 
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He  told  Patterson,  the  plaintiff,  that  Mrs. 
Crowell  wanted  to  secure  a  loan  of  $1,000  on 
the  property,  and  aid  not  want  to  sign  the 
promissory  note  herself;  that  Mrs.  Crowell 
and  Van  Kirk  were  financially  good,  and 
would  pay  the  balance  due  on  account  of  the 
purchase  price.  When  Van  Kirk  came  back 
from  the  northern  part  of  the  state,  he  view- 
ed the  property  and  was  told  the  purchase 
price  was  $4,000.  He  testified  that  he  in- 
formed Smith  that  he  would  not  pay  more 
money  than  he  (Smith)  had  in  his  hands  for 
tke  property,  and  demanded  either  the  re- 
turn of  the  money  or  delivery  of  the  deeds. 
The  deeds  to  the  property  were  delivered  by 
Smith  to  the  defendants  some  months  later. 
The  trial  court  found  that  Smith  was  acting 
as  the  agent  for  the  plaintiff  Patterson,  and 
that  there  was  no  agreement  on  the  part  of 
defendants  to  pay  the  claimed  balance  due 
on  account  of  the  purchase  price;  that  the 
full  purchase  price  agreed  to  be  paid  had 
been  paid  by  them.  In  stating  or  quoting 
from  the  testimony  we  have  only  given  that 
which  is  uncontradicted  and  portions  of  that 
given  by  defendants  themselves.  The  case 
as  finally  submitted  to  the  trial  court  stood 
with  an  express  admission  on  the  part  of 
defendants  that  they  had  authorized  Smith 
to  act  as  their  agent  to  invest  their  money. 
Pursuant  to  this  authority,  Smith  had  pur- 
chased the  property  described  in  the  com- 
plaint, and  in  so  doing  attempted  to  charge 
defendants  with  the  debt  on  account  of  a 
balance  due  on  the  purchase  price.  In  this 
he  exceeded  bis  apparent  authority,  but  Mrs. 
Crowell,  who  was  acting  for  her  codefend- 
ant  as  well  as  for  herself,  "was  satisfied." 
Patterson,  the  plaintiff,  did  not  employ  Smith 
to  sell  his  property.  He  was  told  and  un- 
derstood that  Smith  was  acting  for  defend- 
ants. Viewing  the  evidence  which  stands 
without  conflict,  in  connection  with  the  tes- 
timony of  defendants,  we  fail  to  find  support 
for  the  finding  of  the  court  that  Smith  was 
acting  as  the  agent  of  plaintiff,  or  that  the 
full  amount  of  the  purchase  price  agreed  by 
defendants  to  be  paid  has  been  paid.  If 
Smith  as  the  agent  of  defendants  exceeded 
his  authority  and  sought  to  bind  defendants 
by  an  unauthorized  agreement,  defendants 
upon  discovery  of  this  fact  might  have  re- 
pudiated the  contract  by  offering  to  deliver 
back  whatever  they  had  received  from  the 
plaintiff  upon  condition  that  their  money  be 
restored  to  them.  If  they  were  misled  at 
all,  they  were  misled  by  their  own  agent  A 
person  cannot  retain  the  benefits  of  a  con- 
tract and  Insist  that  he  is  bound  only  by  the 
obligations  thereof  to  the  extent  that  his 
agent  possessed  authority  to  contract  in  his 
behalf.  By  claiming  the  right  to  enjoy  the 
fruits  of  such  a  contract,  with  knowledge  of 
the  conditions  made  and  assented  to  by  his 
agent,  he  ratifies  the  contract  and  assumes 
its  burdens. 


As  the  findings  of  the  court  are  not  suffi- 
ciently supported  by  the  evidence,  it  fol- 
lows that  the  judgment  and  order  denying 
defendants'  motion  for  a  new  trial  must  be 
reversed;  and  it  is  so  ordered. 

We  concur:   ALLEN,  P.  J. ;  SHAW,  J. 


SMITH  v.  SINBAD  DEVELOPMENT  CO. 
(Civ.  882.) 

(Court  of  Appeal,  Second  District,  California. 
Jan.  8,  1911.) 

1.  Appeal  ano  Erbob  (J  1099*)— Subsequent 
Appeal— Law  op  the  Case. 

A  decision  on  appeal  that  the  trial  court 
erred  in  excluding  documentary  evidence  is  the 
law  of  the  case  on  a  subsequent  appeal  so  that 
error  cannot  be  predicated  on  its  admission  in 
the  second  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  4376;  Dec.  Dig.  §  1099.»] 

2.  Corporations  (§  407*) — Contract  of  Em- 
ployment—Action of  Board  of  Dibectobs. 

Where  articles  of  incorporation  formed  by 
two  persons  designated  four  persons  as  the 
board  of  directors,  and  the  two  forming  the 
corporation  became  president  and  managing 
agent,  and  the  other  persons  designated  as  di- 
rectors, did  not  sign  the  articles  or  know  that 
they  were  directors  until  after  the  managing 
agent  employed  plaintiff  with  consent  of  the 

§ resident  and  then  only  one  knew  that  he  was 
i  rector,  the  employment  was  authorized  by 
the  majority  of  the  board. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions. Cent.  Dig.  §§  1615-1619;  Dec  Dig.  § 
407.*] 

3.  Corporations  (8  432*)— Authority  to  Em- 
ploy—Sufficiency of  Evidence. 

In  an  action  for  services  rendered  a  corpo- 
ration, evidence  held  to  support  a  finding  that 
the  general  manager  had  authority  to  act  for 
the  corporation  in  hiring  the  plaintiff.  « 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  i  482.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  W.  R.  Hervey,  Judge. 

Action  by  G.  L.  Smith  against  the  Sinbad 
Development  Company.  From  a  judgment 
for  plaintiff  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial,  defendant 
appeals.   Judgment  and  order  affirmed. 

See,  also,  11  Cal.  App.  253,  104  Pac.  706. 

Hester,  Merrill  &  Craig,  for  appellant 
M.  E.  C.  Munday,  for  respondent 

SHAW,  J.  Action  to  recover  for  three 
months'  services  alleged  to  have  been  ren- 
dered by  plaintiff  for  defendant  at  an  agreed 
salary  of  $225  per  month.  Judgment  went 
for  plaintiff,  from  which,  and  an  order  deny- 
ing its  motion  for  a  new  trial,  defendant  ap- 
peals. 

The  pleadings  admit  that  defendant  was 
duly  incorporated.  One  S.  A.  McDonald 
owned  certain  oil  claims  in  Utah,  and  in 
June,  1907,  had  defendant  incorporated  un- 
der the  laws  of  Arizona  for  the  purpose  of 
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developing  these  claims.  The  articles  of  In- 
corporation designated  McDonald  as  presi- 
dent of  the  corporation  and  F.  G.  Downey 
as  secretary  and  general  manager  thereof. 
These  two,  with  A.  J.  Mcpherson  and  S. 
Piper,  designated  in  said  articles  as  vice 
president  and  treasurer,  respectively,  con- 
stituted the  board  of  directors.  Neither  Mc- 
pherson nor  Piper  signed 'the  articles  of  in- 
corporation, and  they  had  no  knowledge  that 
they  were  connected  therewith  until  after 
the  alleged  employment  of  plaintiff.  In  Au- 
gust, 1907,  and  prior  to  any  meeting  of  the 
board  of  directors,  Downey,  claiming  to  act 
in  his  capacity  as  general  manager  of  the 
company,  and  for  and  on  its  behalf,  engaged 
plaintiff  to  perform  certain  services  for  it 
at  an  agreed  salary  of  f  225  per  month. 

The  court  found:  "That  plaintiff  was  en- 
gaged to  perform  services  for  the  defendant 
by  the  said  F.  G.  Downey,  acting  as  general 
manager  of  defendant,  and  that  between  the 
1st  day  of  September,  1907,  and  the  1st  day 
of  December,  1907,  the  plaintiff  rendered 
services  to  defendant,  at  its  request,  in  ac- 
cordance with  said  employment.  In  and  about 
the  preparations  for  oil-well  drilling  opera- 
tions, about  to  be  engaged  in  by  the  defend- 
ant, and  in  the  purchase  of  equipment  and 
machinery  for  that  purpose."  "That  for  the 
services  of  plaintiff,  the  defendant,  through 
its  general  manager,  promised  to  pay  plain- 
tiff the  sum  of  $225  per  month."  Appellant 
attacks  these  findings  upon  the  ground  of 
insufficiency  of  the  evidence,  and  insists  that 
the  acts  of  Downey  as  such  general  manager 
were  wholly  without  warrant  or  semblance 
of  authority,  and  were  never  ratified  by  the 
corporation,  and  that  it  Is  not  bound  thereby. 

It  appears  that  the  only  persons  joining 
In  the  organization  and  Incorporation  of  the 
company  were  McDonald  and  Downey;  that 
neither  McPherson  nor  Piper  at  the  time 
had  any  knowledge  that  they  were  designat- 
ed in  the  articles  as  directors  and  officers  of 
the  company,  and  that  they  nor  neither  of 
them  ever  signed  the  articles  or  became  a 
party  to  the  creation  of  or  stockholders  in 
the  corporation.  We  must  therefore  assume, 
since  the  incorporation  of  defendant  is  ad- 
mitted by  the  pleadings,  that  two  persons 
may  organize  a  corporation  under  the  laws 
of  Arizona.  McDonald  himself  testified  that 
"they  (McPherson  and  Piper)  knew  nothing 
about  it  until  a  long  time  after  its  incorpora- 
tion." Certain  sections  of  the  laws  of  Arizo- 
na introduced  in  evidence  at  the  trial  re- 
quire that  the  articles  of  incorporation  shall, 
among  other  things,  contain  a  provision  stat- 
ing "by  what  officers  the  affairs  of  the  cor- 
poration are  to  be  conducted."  The  ar- 
ticles of  incorporation  of  defendant  provided 
that  "the  affairs  of  the  corporation  shall  be 
conducted  by  Its  board  of  directors  and  of- 
ficers to  be  elected  by  the  board."  That 
McDonald  and  Downey  were  the  officers  of 
the  corporation,  the  former  Its  president  and 
the  latter  Its  secretary  and  general  manager, 


is  not  questioned  by  appellant  It  further 
conclusively  appears  from  the  evidence  that 
these  two,  at  the  time  of  the  alleged  employ- 
ment of  plaintiff,  and  up  to  about  September 
21,  1907,  when  Piper  joined  them  in  holding 
a  meeting  of  directors  and  stockholders,  were 
the  only  persons  who  had  any  knowledge  of 
the  incorporation  of  defendant  With  refer- 
ence to  the  employment  Downey  testified 
that  he  met  plaintiff  in  Ventura  county,  at 
which  time  plaintiff  stated  the  terms  upon 
which  he  would  enter  the  defendant's  em- 
ploy. "I  told  him,"  he  says,  "I  would  sub- 
mit the  matter  to  the  company.  When  I 
came  back  to  Los  Angeles  I  submitted  the 
matter  to  Mr.  McDonald,  the  president  of 
the  company,  and  he  acquiesced  in  the  em- 
ployment of  plaintiff."  It  thus  appears  there 
was  evidence  tending  to  show  that  the  acts  of 
Downey  as  general  manager  In  employing 
plaintiff  were  had  with  the  knowledge  and 
consent  of  McDonald,  the  president  of  the 
company,  who,  with  Downey  (for  the  reason 
that  it  is  not  shown  that  McPherson  ever  con- 
sented to  become  a  director  or  stockholder, 
or  that  he  ever  knew  that  he  was  named  in 
the  articles  of  Incorporation  as  a  director), 
constituted  a  majority  of  the  board  of  di- 
rectors. The  fact  that  this  testimony  was 
contradicted  by  that  of  McDonald  cannot  de- 
tract from  the  value  placed  thereon  by  the 
trial  court  when  considered  in  support  of 
the  findings. 

On  November  30,  1907,  Downey,  in  his  of- 
ficial capacity  as  secretary  and  general  man- 
ager of  the  corporation,  signed  and  delivered 
to  plaintiff  a  writing  as  follows:  "There  Is 
due  G.  L.  Smith,  for  services  performed  for 
the  Sinbad  Development  Company,  In  accord- 
ance with  terms  of  hiring,  3  mos.,  at  $225 
per  mo.  &  expenses,  $675;  expenses  paid  ont 
by  Smith,  $75.  Dated  Nov.  30, 1907.  [Signed) 
F.  G.  Downey,  Sec.  &  General  Manager  of 
Sinbad  Development  Co." 

In  a  former  appeal  prosecuted  by  plaintiff 
in  this  case  (Smith  v.  Sinbad  Development 
Co.,  11  Cal.  App.  253,  104  Pac.  706),  upon  a 
record  not  differing  materially  from  the  one 
now  presented,  it  was  held  that  the  trial 
court  erred  In  excluding  this  document  when 
offered  in  evidence.  The  decision  in  that 
case  must  be  deemed  conclusive  against  ap- 
pellant's contention  that  the  court  erred  in 
admitting  this  document  in  evidence,  and 
also,  with  the  cases  hereinafter  cited,  au- 
thority upon  which  we  base  our  conclusion 
that  there  is  no  merit  in  appellant's  conten- 
tion that  the  findings  are  not  supported  by 
the  evidence.  As  was  said  in  the  opinion  filed 
therein:  "We  think  the  evidence  shows  that 
Downey  was  authorized  to  act  for  the  de- 
fendant, and,  acting  on  its  behalf,  did  em- 
ploy plaintiff  and  promise  and  agree  to  pay 
him  as  alleged."  See,  also,  Streeten  v.  Robin- 
son, 102  Cal.  545,  36  Pac.  946;  Scott  v.  Oil 
Co.,  144  Cal.  140,  77  Pac.  817;  Crowley  v. 
Genesee  M.  Co.,  55  Cal.  273. 

For  the  reasons  herein  given,  and  upon  the 
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authority  of  Smith  v.  Slnbad  Development 
Co.,  supra,  the  judgment  and  order  appealed 
from  are  affirmed. 

We  concur:  ALLEN,  P.  J.;  JAMES,  J. 


PEOPLE  v.  CONBOY.    <Cr.  26a) 

(Court  of  Appeal,  First  District,  California. 
Dec.  20,  1910.  Rehearing  Denied  Jan.  18, 
1911;  Denied  by  Supreme  Court  Feb.  18, 
1911.) 

Criminal  Law  (§  762*)— Instructions— In- 
vading Province  of  Juby— Opinion  ob 
Belief  as  to  Facts— Guilt  of  Defendant. 
Where  the  jury  have  not  been  advised  that 
the  evidence  was  insufficient  to  justify  a  con- 
viction, they  having  returned  into  court  after 
deliberating  7%  hours,  and  requested  further  in- 
structions, it  waa  prejudicial  error,  in  view  of 
the  constitutional  prohibition  against  instruct- 
ing juries  respecting  matters  of  fact,  for  the 
judge  to  conclude  his  instructions  by  saying: 
"Now,  gentlemen,  *  *  •  I  suggest  to  you 
that  there  is  no  reason  why  12  honest,  intelli- 
gent, reasonable  men  should  not  reach  a  con- 
clusion in  this  case,  and  I  am  surprised  that 
you  have  not  done  so  already,  and  I  want  to 
say  to  you  that  you  should  consider  the  evi- 
dence offered  and  admitted  here,  and  the  law 
as  given  you  by  the  court,  and  decide  this  case 
upon  that  *  *  *  Now,  go  out  and  do  your 
duty"— since  these  remarks  '  plainly  intimated 
that  the  court  thought  the  evidence  in  the  case 
warranted  a  verdict  of  guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1758;  Dec.  Dig.  |  762.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Frank  H.  Dunne, 
Judge. 

Michael  Joseph  Conboy  was  convicted  of 
manslaughter,  and  he  appeals.  Reversed  and 
remanded. 

J.  J.  Dunne  and  Robert  Ferral,  for  appel- 
lant Attorney  General  Webb,  C.  M.  Flckert, 
Dist  Atty.,  and  Maxwell  McNutt,  Asst  Dist 
Atty.,  for  the  People. 

KERRIGAN,  J.  The  defendant  was  In- 
formed against  for  the  crime  of  murder.  He 
was  tried  and  convicted  of  manslaughter. 
Thereupon  he  moved  for  a  new  trial,  which 
was  denied,  and  he  was  thereupon  sentenced 
to  serve  a  term  of  seven  years  in  the  state 
prison.  This  appeal  is  prosecuted  from  the 
judgment 

After  the  jury  had  been  deliberating  upon 
their  verdict  for  7%  hours,  they  returned 
into  court  at  11:30  p.  m.  and  requested  fur- 
ther instructions.  In  complying  with  this  re- 
quest the  trial  judge  concluded  the  charge 
with  the  following  remarks:  "Now,  gentle- 
men, I  think  I  have  read  to  you  about  all 
the  instructions  you  desire  upon  these  points, 
and  I  suggest  to  you  that  there  is  no  reason 
why  12  honest,  intelligent,  reasonable  men 
should  not  reach  a  conclusion  in  this  case, 
and  I  am  surprised  that  you  have  not  done 
so  already.   And  I  want  to  say  to  you  that 


you  should  consider  the  evidence  offered  and 
admitted  here,  and  the  law  as  given  you  by 
the  court,  and  decide  this  case  upon  that, 
and  not  upon  any  personal  observation  or 
relations  or  experience  that  any  of  you  may 
have  had.  Now,  go  out  and  do  your  duty." 
These  remarks  amounted  to  a  plain  intima- 
tion that  the  court  thought  the  evidence  in 
the  case  warranted  a  verdict  of  guilty,  and 
that  the  jury  should  so  find.  If  the  evidence 
was  insufficient  to  justify  a  conviction,  it  was 
the  duty  of  the  court  to  thus  advise  the  Ju- 
ry. Not  having  so  advised  them,  but  on  the 
contrary,  having  told  them  that  there  was 
"no  reason  why  12  honest  intelligent,  rea- 
sonable men  should  not  reach  a  conclusion" 
in  the  case,  and  having  expressed  surprise 
that  they  had  not  done  so  already,  and  there- 
upon having  admonished  the  jury  to  "go  out 
and  do  Its  duty,"  by  this  conduct  it  must  be 
held  that  the  trial  court  Impliedly  instruct- 
ed and  urged  the  jury  to  convict  the  defend- 
ant Nothing  is  better  known  among  law- 
yers than  that  Juries  rely  with  great  confi- 
dence on  the  Integrity  and  fairness  of  Judg- 
es, and  upon  the  correctness  of  their  views. 
For  this  reason  a  judge  should  be  careful 
not  to  throw  the  weight  of  his  judicial  po- 
sition into  a  case,  either  for  or  against  a 
defendant 

The  case  at  bar  Is  so  completely  and  fully 
covered  by  the  case  of  People  v.  Kindleberg- 
er,  100  Cal.  367,  34  Pac.  852,  that  further 
comment  would  seem  unnecessary.  There 
the  jury,  after  having  deliberated  for  an 
hour,  requested  further  instructions,  and  the 
court,  in  compliance  with  this  request  among 
other  statements  said:  "In  view  of  the  tes- 
timony in  this  case  the  court  is  utterly  at  a 
loss  to  know  why  12  honest  men  cannot 
agree."  There  it  was  held  that  the  trial 
court,  not  having  advised  an  acquittal,  in  all 
probability  gave  them  to  understand  by  the 
language  quoted  that  it  believed  the  defend- 
ant guilty,  and  that  their  verdict  should  so 
find.  The  court  further  held  that  this  con- 
duct of  the  trial  court  constituted  prejudi- 
cial error,  which  was  not  cured  by  subse- 
quently informing  the  jury  that  they  were 
the  sole  judges  of  the  facts  of  the  case  and 
of  the  credibility  of  witnesses.  The  opin- 
ion was  written  by  Mr.  Justice  De  Haven, 
and  In  holding  that  the  instruction  was  an 
invasion  of  the  province  of  the  jury,  for  the 
giving  of  which  the  case  must  be  reversed, 
the  learned  justice  said:  "Nothing  can  be 
clearer  than  that  In  this  charge  the  judge 
informed  the  jury  that  he  had  a  fixed  and 
definite  conviction  In  regard  to  the  verdict 
which  they  ought  to  return,  and  that  in  his 
opinion  the  evidence  to  support  such  conclu- 
sion was  so  plain  and  satisfactory  that  hon- 
est and  intelligent  Jurors,  who  had  heard  the 
testimony,  ought  not  to  disagree  as  to  its 
weight  and  effect  or  at  least  may  have  un- 
derstood from  these  unguarded  remarks  that 


•For  other  case*  aee  same  topic  and  lecUon  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes. 

Digitized  by  Google 


704  113  PACIFIC  REPORTER 


In  the  opinion  of  the  judge  the  defendant 
wad  guilty,  and  that  such  should  be  their 
verdict.  When  upon  the  trial  of  a  defendant 
the  evidence  is  clearly  Insufficient  to  justify 
a  verdict  of  guilty,  it  is  the  duty  of  the 
judge  to  so  inform  the  jury,  and  to  advise  a 
verdict  of  acquittal.  This  power  is  some- 
times exercised  by  courts,  and  is  one  so  fre- 
quently Invoked  in  the  trial  of  criminal  cas- 
es that  its  exercise  may  be  regarded  as  a 
matter  of  common  knowledge  upon  the  part 
of  jurors  of  ordinary  intelligence  and  experi- 
ence, and  this  fact  is  not  to  be  lost  sight 
of  in  considering  the  impression  likely  to 
have  been  made  upon  the  jury  by  the  charge 
of  the  judge  in  this  case.  To  any  one  know- 
ing that  it  is  the  duty  of  the  court  to  advise 
an  acquittal  if  the  evidence  is  such  that,  in 
the  opinion  of  the  judge,  12  honest  men  would 
have  no  right  to  convict,  the  remarks  of  the 
judge  in  this  case  could  not  fail  to  create  the 
Impression  that  he  thought  the  Jury  ought 
to  convict  upon  the  evidence  before  them. 
But  it  is  not  necessary  that  we  should  be 
able  to  say  that  the  Jury  must  have  so  un- 
derstood the  charge.  Unless  it  appears  that 
it  could  not  have  been  so  understood,  we  can- 
not say  that  the  charge  was  without  preju- 
dice to  the  defendant  The  court  has  no 
right,  except  when  advising  an  acquittal,  to 
give  any  expression  of  its  opinion  as  to  the 
weight  of  the  evidence,  or  to  tell  the  Jury 
that  the  evidence  is  so  clear  that  they  as 
honest  men  ought  not  to  disagree,  which  is  in 
effect  the  same  as  telling  them  that  there  is 
no  conflict  in  the  evidence,  and  that  as  hon- 
est men  they  can  render  but  one  verdict  In 
a  subsequent  part  of  the  charge  the  learned 
judge  did  Inform  the  Jury  that  they  were  the 
sole  judges  of  all  questions  of  fact  and  of  the 
credibility  of  the  witnesses,  and  that  the 
court  had  no  right  to  trench  upon  their  prov- 
ince in  this  respect;  but  the  error  already 
noticed  in  the  previous  part  of  the  charge 
was  not  cured  by  this  subsequent  statement 
The  fact  still  remained  Impressed  upon  the 
minds  of  the  Jurors  that  there  ought  to  be 
no  disagreement  and  that  the  testimony 
would  justify  but  one  verdict." 

Touching  the  subject  of  the  independence 
of  the  jury  in  the  domain  of  fact,  the  Su- 
preme Court  of  Alabama,  speaking  through 
the  Chief  Justice,  said:  "It  is  of  the  highest 
importance  in  the  administration  of  justice 
that  the  court  should  never  invade  the  prov- 
ince of  the  Jury,  should  give  them  no  inti- 
mation as  to  his  opinion  upon  the  facts,  but 
should  leave  them  wholly  unbiased  by  any 
such  intimation  to  ascertain  the  facts  for 
themselves.  We  cannot  shut  our  eyes  to  the 
fact  that  juries,  especially  in  cases  which 
are  strongly  litigated  upon  the  facts,  watch 
with  anxiety  to  gather  from  the  court  some 
intimation  as  to  what  the  Judge  thinks 
should  be  their  finding  upon  the  facts.  They 
do  not  usually  fully  comprehend  the  line  of 
demarcation  which  separates  the  duties  of 
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the  court  from  those  of  the  jury.  It  would 
not  readily  occur  to  one  uninstructed  in  the 
legal  profession  why  the  judge,  who  Is  a 
sworn  officer  of  the  law,  impartial  as  be- 
tween the  parties,  sitting  upon  the  trial  of 
the  cause,  and  who  hears  all  the  evidence, 
might  not  with  much  propriety  give  his  opin- 
ion as  to  the  result  of  the  facts.  Hence  the 
jury,  in  the  most  perfect  good  faith,  are  or- 
dinarily inclined  to  give  weight  to  what  they 
suppose  to  be  the  Inclination  of  the  mind  of 
the  judge  upon  the  facts.  But  it  pertains 
to  the  judge  to  declare  the  law  applicable  to 
the  case.  He  has  nothing  further  to  do  with 
the  facts  than  as  furnishing  the  basis  for 
his  charge;  while  the  jury  are  the  triers  of 
the  facts  under  the  law  as  given  them  in  the 
charge  by  the  judge,  who  upon  contested 
questions  of  fact  should  sedulously  avoid  giv- 
ing the  least  Intimation  as  to  his  own  opin- 
ion."  Hair  v.  Little,  28  Ala.  236. 

The  Supreme  Court  in  this  state  in  an 
early  case,  discussing  this  matter,  said:  "The 
court  should  not  directly  or  indirectly,  as- 
sume the  guilt  of  the  accused,  nor  employ 
equivocal  phrases  which  may  leave  such  an 
impression.  The  experience  of  every  law- 
yer shows  the  readiness  with  which  a  Jury 
frequently  catch  at  intimations  of  the  court, 
and  the  great  deference  which  they  pay  to 
the  opinions  and  suggestions  of  the  presid- 
ing judge,  especially  in  a  closely  balanced 
case,  when  they  can  thus  shift  the  responsi- 
bility of  a  decision  of  the  issue  from  them- 
selves to  the  court  A  word,  a  look,  or  a 
tone  may  sometimes  in  such  cases  be  of 
great  or  even  of  controlling,  influence.  A 
judge  cannot  be  too  cautious  in  a  criminal 
trial  in  avoiding  all  interference  with  the 
conclusions  of  the  Jury  upon  the  facts;  for 
of  this  matter,  under  our  system,  they  are 
the  exclusive  Judges."  People  v.  Williams, 
17  Cal.  147. 

Again,  in  the  later  case  of  McMinn  v. 
Whelan,  27  Cal.  319,  referring  to  this  same 
doctrine,  it  was  said:  "From  the  high  and 
authoritative  position  of  a  judge  presiding  at 
a  trial  before  a  jury,  his  influence  with  them 
is  of  vast  extent  and  he  has  it  in  his  pow- 
er, by  words  or  actions,  or  both,  to  material- 
ly prejudice  the  rights  and  interests  of  one 
or  the  other  of  the  parties.  By  words  or  con- 
duct he  may,  on  the  one  hand,  support  the 
character  or  testimony  of  a  witness,  or,  on 
the  other,  may  destroy  the  same  in  the  es- 
timation of  the  jury ;  and  thus  his  personal 
and  official  influence  is  exerted  to  the  unfair 
advantage  of  one  of  the  parties,  with  a  cor- 
responding detriment  to  the  cause  of  the 
other." 

In  his  work  on  Constitutional  Limitations 
(7th  Ed.)  pp.  460,  461,  Mr.  Justice  Cooley  on 
this  subject  comments  thus:  "The  jurors 
must  be  left  free  to  act  In  accordance  with 
the  dictates  of  their  judgment  The  final  de- 
cision of  the  facts  is  to  rest  with  them,  and 
interference  by  the  court  with  a  view  to 
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coerce  them  into  a  verdict  against  their  con- 
victions is  unwarrantable  and  irregular.  A 
judge  Is  not  Justified  in  expressing  his  con- 
viction to  the  jury  that  the  defendant  is 
guilty  upon  the  evidence  adduced.  Still  less 
would  he  be  Justified  in  refusing  to  receive 
and  record  the  verdict  of  the  Jury,  because 
of  its  being,  in  his  opinion,  rendered  in  fa- 
vor of  the  prisoner,  when  it  ought  not  to 
have  been.  He  discharges  his  duty  of  giv- 
ing instructions  to  the  Jury  when  he  informs 
them  what  in  his  view  the  law  is  which  is 
applicable  to  the  case  before  them,  and  what 
is  essential  to  constitute  the  offense  charged ; 
and  the  Jury  should  be  left  free  and  unbiased 
by  Me  opinion  to  determine  for  themselves 
whether  the  facts  in  evidence  are  such  as, 
in  the  light  of  the  instructions  of  the  Judge, 
make  out  beyond  any  reasonable  doubt  that 
the  accused  party  is  guilty  as  alleged."  In  a 
note  attached  to  the  foregoing  case,  Judge 
Cooley  remarks:  "A  judge  who  urges  his 
opinion  upon  the  facts  to  the  jury  decides 
the  cause,  while  avoiding  the  responsibility." 

If,  as  stated  in  the  cases  from  which  we 
have  quoted,  Juries  watch  with  great  anxiety 
to  learn  what  the  judge  thinks  ought  to  be 
their  finding  upon  the  facts,  and,  in  defer- 
ence to  his  opinions  and  suggestions,  readily 
substitute  his  decision  of  the  Issue  for.  their 
own,  then,  in  the  case  at  bar,  the  trial  judge, 
having  impliedly  urged  his  opinion  upon  the 
facts  to  the  Jury,  perhaps  decided  the  cause. 
In  any  event,  "nothing  can  be  clearer  than 
that  in  this  charge  the  Judge  informed  the 
Jury  that  he  had  a  fixed  and  definite  convic- 
tion In  regard  to  the  verdict  which  they 
ought  to  return,  and  that  in  his  opinion  the 
evidence  to  support  such  conclusion  was  so 
plain  and  satisfactory  that  12  honest  and 
Intelligent  jurors,  who  had  heard  the  testi- 
mony, ought  not  to  disagree  as  to  its  weight 
and  effect,  and  we  think  the  jury  understood, 
from  these  unguarded  remarks,  that  in  the 
opinion  of  the  judge  the  defendant  was 
guilty,  and  that  such  should  have  been  their 
verdict"  People  v.  Kindleberger,  supra. 
There  is  a  constitutional  prohibition  In  this 
state,  which  has  been  repeatedly  followed 
in  the  decision  of  cases,  that  Judges  must  not 
charge  juries  with  respect  to  matters  of  fact ; 
much  less  should  Judges  suggest  to  or  in- 
struct juries  what  their  verdicts  should  be 
upon  the  facts. 

Other  alleged  errors  are  discussed  in  the 
briefs.  We  do  not  think  that  any  of  them 
are  of  sufficient  gravity  to  warrant  us  in  re- 
versing the  case ;  and,  as  the  cause  must  be 
remanded  for  a  new  trial  for  the  error  that 
we  have  just  considered,  it  is  unnecessary 
to  refer  to  them  at  length,  especially  as  up- 
on the  new  trial  they  may  not  be  repeated. 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur:   COOPER,  P.  J.;  HALL,  J. 


HOFFMANN  v.  OSBORN.    (Civ.  839.) 
(Court  of  Appeal,  First  District,  California. 
Dec.  29,  1910.) 

Contracts  (§  337*)  —  Bbeach  —  Pleading— 

Sufficiency. 

A  complaint,  attempting  to  allege  breach 
of  an  agreement  whereby  plaintiff  was  to  sell 
property  within  a  certain  period  and  receive 
any  surplus  after  paying  defendant  a  fixed 
amount,  states  no  cause  of  action  where  a  sale 
by  plaintiff  within  that  period  is  not  alleged; 
recovery  not  being  proper  on  the  ground  of  re- 
fusal to  convey  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  8  337.*] 

Appeal  from  Superior  Court,  Alameda 
County ;  T.  W.  Harris,  Judge. 

Action  by  J.  C.  Hoffmann  against  W.  S. 
Osborn.  Judgment  for  defendant  on  demur- 
rer to  the  complaint,  and  plaintiff  appeals. 
Affirmed. 

F.  A.  Berlin,  for  appellant  Edward  K. 
Taylor,  for  respondent. 

KERRIGAN,  J.  This  Is  an-  appeal  from  a 
Judgment  by  default,  entered  against  the 
plaintiff  after  a  demurrer  to  his  complaint 
had  been  sustained,  and  he  had  failed  to 
amend  within  the  time  allowed  by  the  court. 
Plaintiff  does  not  appear  to  rely  upon  the  first 
count  as  a  sufficient  statement  of  a  cause  of 
action.  His  brief  is  confined  to  a  discussion 
of  the  matters  set  forth  In  the  second  count 
We  therefore  will  not  discuss  in  detail  the 
allegations  of  the  first  count.  Suffice  it  to  say 
that  it  manifestly  fails  to  state  a  cause  of 
action. 

The  second  count  alleges  that  plaintiff  and 
defendant  agreed  that  the  plaintiff  should 
select  a  lot  in  Alameda  on  which  defendant 
agreed  to  build  a  cottage  according  to  desig- 
nated plans ;  that  the  plaintiff  did  select  the 
lot  and  that  defendant  did  erect  the  cottage; 
that  it  was  agreed  that,  in  consideration  of 
the  defendant  purchasing  the  materials  and 
erecting  the  house,  plaintiff  should  pay  him 
the  sum  of  $1,900.  The  time,  manner,  and 
terms  of  agreement  as  to  payments  are  al- 
leged to  be  as  follows:  "When  house  Is  In- 
closed and  rustic  and  roof  on  and  ready  for 
plaster  $1,000,  out  of  which  sum  is  to  be 
paid  $700  for  balance  purchase  price  of  lot, 
and  deed  of  which  lot  is  to  be  put  in  name 
of  said  W.  S.  Osborn ;  balance  of  $1,600  to 
be  paid  as  follows:  $500  when  house  is  com- 
pleted and  ready  for  occupancy,  and  the  bal- 
ance of  $1,100  when  house  Is  sold,  and  if  not 
sold  within  90  days  from  date  of  its  comple- 
tion, title  to  said  property  to  remain  in  said 
W.  S.  Osborn's  name,  unless  time  to  sell  Is 
mutually  extended."  It  is,  however,  further 
alleged  that  the  parties  agreed  that,  when 
the  house  had  reached  the  stage  at  which 
the  first  payment  was  to  be  made,  the  plain- 
tiff should  procure  a  loan  of  $1,500  on  a 
mortgage  of  the  property,  and  out  of  the  pro- 
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ceeds  of  the  loan  he  was  to  make  the  first 
payment  of  $1,000  (of  which  $700  was  to  go 
on  the  purchase  price  of  the  lot)  and  the 
second  payment  of  $500.  The  complaint  al- 
leges that  this  was  done,  the  deed  being  tak- 
en in  defendant's  name  and  he  executing  the 
mortgage ;  that  it  was  agreed  that  plaintiff 
should  sell  the  property  at  the  best  price  ob- 
tainable, and  retain  the  surplus  after  paying 
the  costs  of  the  lot  ($700)  and  of  the  build- 
ing ($1,900) ;  but  that,  if  the  property  was 
not  sold  within  90  days  after  completion,  the 
absolute  title  thereto  was  to  remain  In  de- 
fendant, and  plaintiff  was  to  have  no  further 
interest  in  the  property.  The  complaint 
finally  alleges  a  performance  by  plaintiff  of 
all  the  conditions,  and  the  tender  by  him  of 
the  balance  of  $1,100  due  on  the  contract 
within  90  days  after  completion  of  the  build- 
ing, and  the  refusal  of  the  defendant  to  sell 
or  convey. 

The  cause  of  action  which  the  second  count 
attempts  to  allege  is  one  for  breach  of  an 
agreement  by  which  the  plaintiff  was  to  sell 
the  property  within  90  days  after  comple- 
tion of  the  cottage,  and  receive  whatever 
surplus  there  was  after  payment  to  the  de- 
fendant of  $1,100.  But  it  does  not  allege  any 
sale  of  the  cottage  by  plaintiff  within  that 
period.  Recovery  of  the  amount  claimed  is 
sought  on  the  ground  that  the  defendant 
failed  to  convey  the  property  to  plaintiff, 
but.  this  count  alleges  no  contract  to  convey 
either  oral  or  written. 

The  points  of  the  special  demurrer  are 
without  merit 

The  judgment  is  affirmed. 

We  concur:  COOPER.  P.  J. ;  HALL,  J. 


MARTIN  v.  STONE.    (Civ.  787.) 
(Court  of  Appeal,  Second  District,  California. 
Jan.  4,   1911.     Rehearing  Denied   Feb.  3, 
1911.    Denied  by  Supreme  Court  Feb.  23, 
1011.) 

1.  Evidence  (I  445*)  —  Parol  Evidence  — 

Written  Instrument. 

Plaintiff  and  defendant  were  the  owners  of 
an  option  to  purchase  real  estate,  and  at  the 
time  plaintiff  negotiated  a  sale  of  the  option  he 
obtained  an  agreement  from  the  purchaser, 
whereby  plaintiff  was  to  receive  one-eighth  of 
the  profits  to  be  obtained  on  a  sale  of  the  prop- 
erty. Defendant,  on  learning  of  this  arrange- 
ment, insisted  on  an  assignment  of  one-half 
plaintiff's  interest,  whereupon  plaintiff  gave  de- 
fendant an  assignment  of  half  his  interest,  it  be- 
ing agreed  at  the  time  that,  in  case  plaintiff's 
interest  was  in  fact  one-sixth  rather  than  one- 
eighth,  defendant  should  refund  the  difference. 
Defendant  having  collected  from  the  purchaser 
of  the  option  on  assignment  and  it  having  de- 
veloped that  plaintiff's  interest  was  one-eighth, 
plaintiff  sued  to  recover  the  excess.  Held,  that 
parol  evidence  was  admissible  to  show  such 
transaction  and  agreement  between  the  parties 
ns  against  an  objection  that  it  varied  the  terms 
of  the  assignment 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  «§  2052-2065;  Dec.  Dig.  |  445  *1 


2.  Appeal  and  Error  (f  1073*)— Harmless 
Error— Judgment—  Relief  Awarded. 

The  fact  that  plaintiff  by  an  amendment 
to  his  complaint  was  awarded  a  reformation  of 
the  assignment  to  make  it  express  a  transfer  of 
one-half  of  a  one-eighth  interest  was  not  preju- 
dicial to  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  Si  4240-4247;  Dec.  Dig.  S 
1073.*] 

3.  Limitation  of  Actions  (f  46*)— Computa- 
tion—Accrual  of  Cause  of  Action. 

The  money  having  been  collected  by  de- 
fendant on  the  assignment  on  August  20,  1908, 
and  the  action  having  been  commenced  within 
two  years  thereafter,  a  plea  of  limitations  was 
not  sustained. 

[Ed.  Note— For  other  cases,  see  Limitation  of 
Actions,  Dec.  Dig.  §  46.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Leon  F.  Moss,  Judge. 

Action  by  George  C.  Martin  against  Daniel 
Stone.  Appeal  by  defendant  from  a  judgment 
In  favor  of  plaintiff,  and  from  an  order  de- 
nying a  motion  for  a  new  trial.  Affirmed. 

Frank  James,  for  appellant  W.  A.  Strong, 
for  respondent 

JAMES,  J.  Appeal  by  defendant  from  a 
judgment  entered  against  him  In  favor  of 
plaintiff  In  the  sum  of  $1,904.46;  also  an 
appeal  from  an  order  denying  defendant's 
motion  for  a  new  trial. 

In  March,  1903,  an  option  was  obtained  in 
the  name  of  defendant  from  Elizabeth  Hol- 
lenbeck,  whereby  the  right  to  purchase  145 
acres  of  land  In  Los  Angeles  county  was  giv- 
en by  the  said  Elizabeth  Hollenbeck.  Plain- 
tiff was  the  owner  of  a  one-half  Interest  In 
this  option.  Plaintiff  and  defendant  each 
endeavored  to  negotiate  a  sale  of  the  option, 
and  the  efforts  of  plaintiff  in  that  direction 
were  successful.  The  option  was  sold  to 
Strong  and  Dickinson,  real  estate  brokers. 
Plaintiff  and  defendant  shared  equally  in 
the  profits  of  the  sale,  which  amounted  to 
$75  on  each  acre  of  land  covered  by  the  op- 
tion. At  the  time  plaintiff  negotiated  the 
sale  of  the  option,  he  also  obtained  an  agree- 
ment from  Strong  and  Dickinson  which  re- 
cited that,  in  consideration  of  the  opportuni- 
ty to  purchase  the  option  being  presented  to 
the  real  estate  brokers,  they  would  pay  to 
plaintiff  one-eighth  of  the  net  profits  to  be 
obtained  on  the  sale  of  the  property.  De- 
fendant was  not  Informed  of  the  fact  that 
plaintiff  had  secured  this  contract  in  his  own 
favor  until  some  time  after  the  option  had 
been  sold.  When  he  did  learn  of  It,  he  de- 
manded that  he  be  given  an  assignment  of 
one-half  of  the  amount'  of  plaintiff's  interest 
so  reserved  to  him  by  the  contract  mentioned. 
The  written  agreement  referred  to,  made  by 
Strong  and  Dickinson  In  favor  of  plaintiff, 
was  not  at  hand  at  the  time  the  demand 
was  made  upon  plaintiff  by  defendant  and 
plaintiff  did  not  then  remember  whether  the 
agreement  gave  him  a  one-sixth  interest  or 
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a  one-eighth  Interest  In  the  net  profits.  De- 
fendant Insisted  that  the  interest  so  secured 
was  a  one-sixth,  and  thereupon  plaintiff  ex- 
ecuted an  assignment  In  favor  of  defendant 
In  the  following  form:  "Los  Angeles,  Cal., 
June  22d,  1905.  For  value  received  I  hereby 
sell,  transfer,  and  convey  to  Daniel  Stone 
all  my  right,  title,  and  interest  in  and  to 
one-half  of  my  one-sixth  interest  in  and  to 
the  Wellington  Heights  Tract.  [Signed]  Geo. 
C.  Martin."  At  the  time  this  assignment 
was  executed,  it  was  orally  ugreed  between 
plaintiff  and  defendant  that,  In  the  event  it 
was  found  that  the  Interest  of  Martin  was 
for  one-eighth  instead  of  one-sixth  of  the 
profits,  the  difference  between  one-half  of  a 
one-sixth  interest  and  one-half  of  a  one- 
eighth  interest  should  be  returned  to  plaintiff 
by  defendant  whenever  a  final  settlement 
was  had  with  Strong  and  Dickinson.  In 
September,  1906,  defendant  made  a  final  set- 
tlement with  Strong  and  Dickinson  and  col- 
lected on  the  assignment  given  him  by  plain- 
tiff one-twelfth  of  the  profits  derived  from 
the  sale  of  the  land.  It  was  then  found 
that  plaintiff's  Interest  was  a  one-eighth  in- 
terest, instead  of  a  one-sixth,  in  such  profits, 
and  therefore  the  amount  collected  by  de- 
fendant was  $1,589.52  In  excess  of  one-half 
of  the  amount  due  plaintiff  under  his  con- 
tract with  Strong  and  Dickinson.  Defend- 
ant never  accounted  to  plaintiff  for  this 
amount,  and  this  suit  was  brought  to  recov- 
er It 

Plaintiff  In  his  complaint  alleged  the  facts 
briefly  set  out  above  in  a  first  count,  and 
then  added  a  second  count  in  the  form  of  a 
cause  of  action  for  money  had  and  received 
for  his  (plaintiff's)  use  and  benefit.  The 
trial  court  found  all  of  the  facts  as  they  are 
here  stated  to  be  true.  There  was  conflicting 
evidence  as  to  many  of  the  matters  in  Issue. 
Under  the  familiar  rule  that  the  findings  of 
the  trial  court  will  not  be  disturbed  when 
made  upon  substantial  evidence,  even  though 
there  may  be  positive  testimony  in  conflict 
therewith,  the  determination  of  the  trial 
court  as  to  the  facts  must  be  treated  as  con- 
clusive. 

It  was  competent  for  plaintiff  to  show  the 
conversations  had  with  defendant  to  explain 
the  Intent  and  understanding  of  the  parties 
with  respect  to  their  contract.  So  far  as  the 
terms  of  the  assignment  are  to  be  considered 
they  were  not  varied  by  the  oral  testimony 
at  all.  Had  the  assignment  purported  to 
transfer  all  of  the  moneys  to  be  received 
from  Strong  and  Dickinson  by  plaintiff, 
plaintiff  would  not  have  been  estopped  from 
showing,  under  appropriate  pleadings,  that 


the  money  collected  under  such  an  assign- 
ment was  to  be  held  by  the  assignee  as  a 
trustee  for  the  assignor.  Here  the  defendant 
became  plaintiff's  agent  In  the  collection  of 
the  money  in  so  far  as  it  exceeded  in  amount 
that  which  it  was  agreed  should  be  paid  to 
him.  As  between  plaintiff  and  Strong  and 
Dickinson,  the  assignment  carried  with  it 
title  to  the  money  In  favor  of  defendant.  As 
between  plaintiff  and  defendant,  plaintiff 
was  entitled  to  show  the  existing  relation 
and  the  whole  transaction,  In  order  to  es- 
tablish the  fact  that  defendant  acted  as  his 
agent  In  the  collection  of  a  portion  of  the 
money.  It  is  always  permitted  to  be  shown 
that  the  relation  of  principal  and  agent  ex- 
ists between  two  persons,  notwithstanding 
the  fact  that  the  agent  may  hold  the  appar- 
ent legal  title  to  the  property  of  his  princi- 
pal. The  court  here  found  that  it  was  un- 
derstood between  plaintiff  and  defendant 
that  more  money  might  be  received  on  the 
assignment  than  It  was  agreed  should  be- 
come the  property  of  defendant,  and  that 
defendant  agreed  that,  if  such  excess  was 
collected,  it  should  be  returned  to  plaintiff. 
The  findings  are  in  direct  response  to  the 
issues  made  by  the  pleadings  and  support  the 
judgment. 

Before  the  conclusion  of  the  trial  plain- 
tiff, by  an  amendment  to  his  complaint  asked 
for.  and  by  the  Judgment  was  awarded,  a 
reformation  of  the  assignment  to  make  It 
express  a  transfer  of  one-half  of  a  one-eighth 
interest,  Instead  of  one-half  of  a  one-sixth 
interest,  in  the  profits  to  be  derived  from  the 
sale  of  the  land.  It  was  not  essential  to  a 
recovery  by  plaintiff  on  the  causes  of  action 
alleged  by  him  that  the  assignment  should 
be  reformed.  The  instrument  of  assignment 
had  been  presented  to  Strong  and  Dickinson 
by  defendant  and  honored  by  them,  and  de- 
fendant had  received  more  money  thereon 
than  he  was  entitled  to  hold.  Under  his 
agreement  he  was  answerable  to  plaintiff  for 
the  excess  so  received  over  what  It  was 
agreed  should  be  retained  by  him.  A  ref- 
ormation of  the  instrument  which  had 
through  the  act  of  defendant  been  made  to 
serve  its  purpose  fully,  could  not  In  any  way 
work  prejudice  to  the  latter. 

The  plea  of  the  statute  of  limitations  was 
not  sustained  by  the  evidence.  The  money 
was  collected  by  defendant  on  the  assign- 
ment on  August  20,  1906.  This  action  was 
commenced  within  two  years  thereafter,  to 
wit.  on  June  17,  1908. 

The  Judgment  and  order  are  affirmed. 

We  concur:  ALLEN,  P.  J.;  SHAW,  J. 
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MERCITANTS'  NAT.  BANK  OF  SANTA 
MONICA  v.  BENTEL.   (Civ.  830.) 
(Court  of  Appeal,  Second  District,  California, 
Jan.  3,  1911.) 

1.  Bills  and  Notes  (8  155*) — Negotiability. 

A  note  payable  on  demand,  with  interest, 
is  negotiable. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  407-410;  Dec.  Dig.  i 
155.*] 

2.  Bills  and  Notes  (8  284*)  —  Indorsement 
of  Negotiable  Note— Liability. 

A  blank  indorsement  by  the  payee  of  a 
negotiable  note  does  not  make  him  a  guarantor. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  8  654;  Dec.  Dig.  8  284.*] 

3.  Bills  and  Notes  (8  469*)— Actions— Com- 
plaint—Requisites. 

Under  Civ.  Code,  88  3116,  3141.  3148,  pro- 
viding that  an  indorser  of  a  negotiable  instru- 
ment warrants  that  if  the  same  is  dishonored  he 
will  on  notice  pay  it,  and  that  a  negotiable  in- 
strument is  dishonored  when  it  is  not  paid  on 
presentment,  and  that  notice  of  dishonor  must 
be  given,  a  complaint,  in  an  action  against  an 
indorser  of  a  negotiable  instrument,  which  omits 
any  allegation  of  presentation  at  the  place  of 

Sayment  specified  in  the  note,  and  of  notice  of 
ishonor,  is  insufficient. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  88  1404-1502;  Dec  Dig.  8 
469.*] 

4.  Bills  and  Notes  (8  396*)  — Demand  on 
Maker— Notice  of  Dishonor. 

To  fix  the  liability  of  an  indorser  on  a  ne- 
gotiable note,  demand  on  the  maker  and  notice 
of  dishonor  on  the  indorser  is  necessary. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  §§  1022-1028;  Dec.  Dig.  8 
390.*] 

5.  Bills  and  Notes  (8  403*)— Presentation 
for  Payment— Place— Statutes. 

Under  Civ.  Code,  6  3131,  providing  that 
presentation  of  a  negotiable  instrument  for  pay- 
ment must  be  made  at  the  place  specified  there- 
in, where  a  letter  demanding  payment  is  ad- 
dressed to  the  maker  at  a  business  building  not 
the  place  of  payment  specified,  there  is  no  pres- 
entation at  the  specified  place. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  88  1081-1090;  Dec.  Dig.  8 
403.*] 

6.  BILL8  AND  NOTE8  (8  419*)— NOTICE  OF  DIS- 
HONOR. 

Under  Civ.  Code,  8  3143.  providing  that  a 
notice  of  dishonor  must  inform  the  indorser 
that  the  instrument  has  been  dishonored,  a  mere 
demand  of  payment  of  the  indorser  is  not  no- 
tice to  him  that  a  like  demand  has  been  made 
on  the  maker,  and  payment  refused. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  8§  1329-1137,  1143,  1144; 
Dec.  Dig.  8  419.*] 

7.  Bills  and  Notes  (8  467*)— Action  Against 
Indorser— Complaint. 

A  complaint  in  an  action  against  an  in- 
dorser of  a  note,  which  avers  the  purchase  of 
the  note,  its  indorsement  and  delivery  to  plain- 
tiff, eliminates  any  claim  of  liability  outside  of 
that  arising  on  the  indorsement. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  8  467.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  W.  P.  James,  Judge. 

Action  by  the  Merchants'  National  Bank 
of  Santa  Monica  against  George  R.  Bentel. 


From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.  Reversed  and  remanded. 

II.  C.  Millsap,  for  appellant  Tanner,  Taft 
&  Odell.  for  respondent 

ALLEN,  P.  J.  Plaintiff  by  its  complaint 
alleged  the  execution  by  one  Barlow  to  de- 
fendant of  a  promissory  note,  dated  July 
8,  1906,  payable  on  demand  at  Barlow  & 
Bragdon's  office ;  interest  being  provided  for 
in  said  note.  Alleged  further  that  defendant 
sold,  assigned,  and  transferred  said  note,  and 
Indorsed  and  delivered  the  same  to  plaintiff 
and  guaranteed  the  payment  of  the  same; 
that  on  or  about  November  27,  1907,  and  re- 
peatedly since  said  date,  plaintiff  has  de- 
manded the  payment  of  said  note,  both  of 
the  maker  and  of  defendant  but  both  have 
refused  and  still  refuse  payment.  The  an- 
swer put  in  issue  the  allegation  of  guaranty, 
denied  the  demand  upon  the  maker,  and  de- 
nied the  notice  of  dishonor.  The  court  found 
In  favor  of  plaintiff  upon  all  of  the  issues, 
and  judgment  was  rendered  in  its  favor  for 
the  unpaid  balance  due  upon  said  note. 
From  this  judgment,  defendant  appeals  upon 
a  bill  of  exceptions.  In  this  bill  it  is  spec- 
ified that  the  evidence  is  Insufficient  to  jus- 
tify the  finding  of  the  guaranty,  or  of  the 
demand  upon  the  maker,  or  of  the  notice  of 
such  demand  to  defendant 

The  laws  of  this  state  making  the  appar- 
ent maturity  of  a  demand  note  bearing  in- 
terest one  year  after  its  date,  the  instrument 
described  in  the  complaint  was  negotiable. 
It  is  not  disputed  that  the  indorsement  upon 
the  note  was  in  blank.  There  is  no  evidence 
in  the  record  tending  to  show  any  contract 
of  guaranty,  or  a  contract  other  than  that 
created  by  law  on  account  of  the  indorse- 
ment of  negotiable  paper.  The  complaint  was 
sufficient  in  its  allegations  as  upon  a  guar- 
anty, but  the  evidence  in  the  bill  of  excep- 
tions wholly  fails  to  establish  the  same. 
The  complaint  was  insufficient,  when  consid- 
ered simply  as  an  action  against  an  Indorser 
upon  a  negotiable  Instrument,  in  that  it 
omitted  any  allegation  with  reference  to 
presentation  at  the  specified  place  of  pay- 
ment and  notice  of  dishonor.  "The  indorser 
of  a  negotiable  instrument  warrants,  Inter 
alia,  that  if  the  Instrument  is  dishonored  be 
will  upon  notice  thereof  duly  given  to  him, 
pay  the  same,  with  interest"  Kinsel  v. 
Ballou,  151  Cal.  754,  91  Pac.  620;  Civ.  Code, 
8  3116.  A  negotiable  instrument  is  dishon- 
ored when  it  is  not  paid  on  presentment  for 
that  purpose.  Civ.  Code,  8  3141.  Notice  of 
dishonor,  if  it  be  given  by  mail,  must  be  de- 
posited in  the  post  office  in  time  for  the  flirt 
mail  which  closes  after  noon  of  the  first 
business  day  succeeding  the  dishonor.  Civ. 
Code,  8  3148. 

The  finding  of  the  court  that  demand  was 
made  upon  the  maker  of  the  note  is  not  sup- 
ported by  any  evidence.  While  it  is  true  that 
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under  our  Code  mere  delay  In  presenting  a 
bill  of  exchange,  payable  on  demand,  with  In- 
terest, does  not  exonerate  any  party  thereto, 
and  that  this  section  applies  to  promissory 
notes  as  well,  nevertheless,  demand  Is  neces- 
sary upon  the  maker,  and  notice  of  dishonor 
upon  the  lndorser,  in  order  to  fix  the  liabil- 
ity of  the  latter.  By  section  3131,  Civ.  Code, 
an  instrument  which  specifies  a  place  for  Its 
payment  must  be  presented  at  such  place. 
The  only  evidence  in  the  record  tending  to 
show  demand  upon  the  maker  is  the  state- 
ment of  an  officer  of  plaintiff  that  demand 
for  payment  was  made  by  letter.  Copies  of 
these  letters  were  offered  in  evidence.  They 
were  addressed  to  the  maker  at  a  business 
building  in  the  city  of  Los  Angeles,  not 
shown  to  have  been  the  place  of  payment 
mentioned  in  the  note,  and  no  presentment 
of  the  note  at  that  place  or  any  other  place 
was  shown.  In  addition  to  this,  the  same 
officer  concedes  upon  cross-examination  that 
he  knew  nothing  about  either  the  writing  or 
mailing  of  the  letters ;  simply  that  the  books 
of  the  bank  contained  copies  thereof.  There 
is  no  evidence  tending  to  show  any  notice  of 
dishonor,  unless  a  demand  upon  the  lndorser 
for  payment  should  be  so  construed.  Sec- 
tion 3143  of  our  Civil  Code,  however,  pro- 
vides that  the  notice  of  dishonor  must  in- 
form the  party  that  the  Instrument  has  been 
dishonored.  "An  indorsees  undertaking  is 
not  an  absolute  one.  It  is  conditional ;  and 
notice  of  dishonor  is  provided  for  his  bene- 
fit. It  is  intended  to  protect  him  from  loss 
w  hich  may  occur  by  reason  of  delay  In  mak- 
ing demand  of  payment  of  the  maker,  or 
which  he  may  sustain  by  having  no  notice 
of  the  fact  that  his  principal  has  failed  or 
refused  to  pay."  Stanley  v.  McElrath,  86 
Cal.  457,  25  Pac.  17,  10  L.  R.  A.  545.  There 
is  nothing  In  the  record  indicating  that  no- 
tice of  dishonor  was  excused.  The  mere 
demand  of  payment  of  the  lndorser  is  not 
notice  to  him  that  a  like  demand  has  been 
made  upon  the  maker  and  payment  refused. 

Respondent  insists  that  the  Indorsement  of 
the  instrument  constituted  a  guaranty,  un- 
der the  authority  of  Tilden  v.  Goldy  M.  Co., 
9  Cal.  App.  9,  98  Pac.  39,  and  the  cases  there 
cited.  These  authorities  have  to  do  with  in- 
struments not  negotiable  in  their  •character, 
and  as  to  which  the  sections  of  the  Civil 
Code  above  cited  have  no  application.  Some 
stress  is  also  laid  by  respondent  upon  the 
fact  that  there  was  evidence  tending  to 
show  that  the  amount  due  upon  the  note  was 
In  fact  the  debt  of  the  lndorser,  but  the  com- 
plaint averred  the  purchase  of  the  note,  Its 
absolute  sale,  indorsement,  and  delivery  to 
plaintiff,  thus  eliminating  any  claim  of  lia- 
bility outside  of  that  arising  upon  Indorse- 
ment 

On  account  of  the  insufficiency  of  the  evi- 
dence to  support  the  findings  above  referred 
to,  all  of  which  were  material  and  necessary 


in  support  of  the  judgment,  the  judgment  is 
reversed,  and  cause  remanded  for  further 
proceedings. 

We  concur:   SHAW,  J. ;  JAMES,  J. 


THOMPSON  &  ROSE  v.  S.  P.  &  G  B. 
TYLER. 

(Supreme  Court  of  Oklahoma.   Jan.  10,  1911.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  Ebrob  (§  1057*)— Exclusion 
of  Evidence— Harmless  Error. 

The  exclusion  of  evidence  tending  to  prove 
an  issue  of  fact  joined  by  the  pleadings  is  not 
reversible  error,  when  it  appears  from  the  rec- 
ord that  the  issue  has  been  admitted  by  counsel 
for  the  party  prosecuting  the  proceeding  in  er- 
ror. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  4197,  4198,  4205;  Dec. 
Dig.  §  1057.*] 

2.  Appeal  and  Error  (§  1068*)— Review- 
Harmless  Error— Instructions. 

The  failure  of  the  trial  court  to  instruct 
the  jury  that  three-fourths  of  their  number  con- 
curring may  return  a  verdict  is  not  reversible 
error,  when  the  verdict  is  unanimous,  and  the 
record  shows  that  there  was  no  request  for 
such  an  instruction,  and  no  objection  made  or 
exception  saved  to  the  action  of  the  court  in 
not  giving  such  instruction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4230 ;  Dec.  Dig.  |  1068.*] 

Error  from  District  Court,  Love  County; 
S.  H.  Russell,  Judge. 

Action  by  S.  P.  &  C.  B.  Tyler  against 
Thompson  &  Rose.  Judgment  for  plaintiffs, 
and  defendants  bring  error.  Affirmed. 

John  R.  McCalla,  for  plaintiffs  in  error. 
B.  C.  Logsdon,  for  defendants  in  error. 

KANE,  J.  This  was  an  action  for  dam- 
ages, commenced  by  the  defendants  in  error, 
plaintiffs  below,  against  the  plaintiffs  in  er- 
ror, defendants  below,  for  injury  done  to 
growing  crops  by  trespassing  cattle.  On  a 
trial  before  a  jury  there  was  a  verdict  for 
the  plaintiffs,  on  which  judgment  was  enter- 
ed, to  reverse  which  this  proceeding  in  error 
was  commenced. 

The  errors  argued  by  counsel  for  plaintiffs 
in  error  In  his  brief  are:  (1)  That  the  tes- 
timony of  the  witness  Thompson  should  not 
have  been  excluded  "from  the  Jury  by  the 
court ;  and  (2)  that  the  court  erred  In  not  in- 
structing the  Jury  that  three-fourths  of  them 
concurring  might  return  a  verdict  in  said 
cause. 

The  evidence  excluded  was  offered  for  the 
purpose  of  showing  the  nature  of  the  tenure 
of  the  defendant  in  error  in  the  premises  on 
which  he  kept  the  cattle  alleged  to  have  com- 
mitted the  trespass.  There  seems  to  have 
been  no  particular  controversy  on  that  prop- 
osition in  the  court  below.  One  of  the  de- 
fendants testified:  "Q.  You  had  cattle  in 
that  pasture?   A.  After  I  bought  Robinson's 


•For  other  case*  iee  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 

Digitized  by  Google 


710  113  PACIFIC 

cattle,  and  his  lease  on  the  pasture,  I  did. 
Up  to  that  time,  I  had  no  cattle  on  the  pas- 
ture." Another  witness  testified:  "Q.  I  will 
get  you  to  state,  Mr.  Thompson,  If  you  know, 
when  Thompson  ft  Rose  took  possession  of 
this  pasture?  A.  Yes;  1  know  when  they 
bought  Robinson's  lease."  George  Robinson, 
one  of  the  owners  of  the  original  lease  on  the 
pasture,  testified:  "Q.  What  time  did  Thomp- 
son &  Rose  go  into  possession  of  this  pasture? 
A.  Why,  it  must  have  been  some  time  in 
April ;  I  don't  know  the  dates.  Q.  Early  or 
latter  part  of  April?  A.  I  couldn't  say  when; 
only  In  the  spring.  I  sold  out-  to  them.  I 
don't  know  the  date."  Upon  counsel  for  the 
plaintiff  offering  this  lease  to  the  witness  for 
Identification,  the  court  said:  "Is  there  any 
Issue  about  that?  I  think  they  admitted 
that."  Counsel  for  defendant  answered, 
"There  never  has  been  any."  Whereupon 
counsel  for  plaintiff  said,  "They  denied  they 
took  up  this  contract,"  and  counsel  for  de- 
fendant answered,  "No ;  we  didn't  deny  that" 
In  so  far  as  the  assignment  of  the  Robinson 
lease  is  material  to  the  case,  it  must  be  held 
to  have  been  fully  established  by  the  admis- 
sions of  the  parties,  and  the  exclusion  of 
further  evidence  tending  to  prove  an  admit- 
ted fact  cannot  be  prejudicial  error. 

On  the  second  assignment  we  are  unable  to 
see  how  the  defendants  were  Injured  by  the 
failure  of  the  court  to  instruct  the  Jury  that 
three-fourths  of  their  number  concurring 
might  return  a  verdict  in  said  cause.  The 
verdict  seems  to  have  been  a  unanimous  ver- 
dict against  the  defendants,  and  no  doubt 
would  have  been  the  same  if  the  instruction 
had  been  given.  Besides,  no  point  was  made 
on  this  question  in  the  court  below,  and  no 
objection  was  made,  and  no  exceptions  saved 
to  the  action  of  the  court  below  In  not  giving 
said  Instruction.  Under  these  circumstances 
the  Supreme  Court  on  appeal  will  not  con- 
sider an  assignment  of  error  based  on  a 
failure  of  the  trial  court  to  instruct  the  Jury 
that  three- fourths  of  the  whole  number  of 
jurors  concurring  shall  have  power  to  render 
a  verdict 

Finding  no  reversible  error  in  the  record, 
the  judgment  of  the  court  below  Is  affirmed. 

DUNN,  C.  J.,  and  WILLIAMS  and  TUR- 
NER. JJ.,  concur.  HATES,  J.,  not  partici- 
pating. 


FIRST  NAT.  BANK  OF  STONEWALL  v. 

JEFFREY  et  al. 
(Supreme  Court  of  Oklahoma.   Jan.  10,  1911.) 

(Syllabus  by  the  Court.) 

Bills  and  Notes  (§  462*)— Action  on  Note— 

Failure  of  Consideration. 

Evidence  examined,  and  held  not  sufficient 
to  sustain  the  judgment  of  the  court  below. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  I  135.";  Dec.  Dig.  g  452.*] 
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Error  from  Pontotoc  County  Court ;  Joe 
Terrell,  Judge. 

Action  by  the  First  National  Bank  of 
Stonewall  against  W.  P.  Jeffrey  and  anoth- 
er. Judgment  for  defendants,  and  plaintiff 
brings  error.  Reversed,  with  directions. 

Currle  ft  King  and  J.  F.  McKeel,  for  plain- 
tiff In  error.  Duke  Stone,  for  defendants  in 
error. 

KANE,  J.  In  January,  1907,  one  Harrison 
sold  to  the  defendant  Jeffrey  two  horses  and 
a  set  of  harness.  Jeffrey  was  unable  to  pay 
cash  for  said  purchase,  and  Harrison,  being 
Indebted  to  the  bank,  agreed  with  Jeffrey 
that  he  would  sell  him  said  property  if  he 
(Jeffrey)  would  make  a  bankable  note,  such 
as  he  could  sell  to  the  plaintiff,  the  First 
National  Bank.  Jeffrey  agreed  to  this,  and 
by  way  of  carrying  the  arrangement  Into 
effect  went  to  the  plaintiff  bank  and  offered 
as  security  on  said  note  his  codefendant,  6. 
H.  Angelly,  which  offer  was  accepted,  and 
the  note  made  direct  to  the  bank,  instead  of 
to  Harrison,  as  formerly  agreed.  The  note 
so  given  is  the  basis  of  this  action.  The  an- 
swer of  the  defendant  admits  the  execution 
of  the  note,  but  alleges  that  there  was  a 
failure  of  consideration,  in  that  the  horses 
purchased  from  Harrison  were  diseased  and 
worthless;  whereas,  said  Harrison  warrant- 
ed said  horses  to  be  sound  and  free  from 
disease.  The  reply  of  the  plaintiff  amounted 
to  a  general  denial.  Upon  trial  to  a  Jury 
there  was  a  verdict  for  the  defendants,  up- 
on which  Judgment  was  rendered,  to  reverse 
which  this  proceeding  in  error  was  com- 
menced. 

The  judgment  must  be  reversed.  The  an- 
swer does  not  allege  facts  sufficient  to  con- 
stitute a  defense  to  the  cause  of  action  set 
up  In  the  petition,  and  the  facts  developed 
on  trial  are  not  sufficient  to  sustain  a  judg- 
ment In  favor  of  the  defendants.  Admitting 
that  the  horses  were  diseased,  and  that  they 
were  warranted  to  be  sound  by  Harrison,  yet 
the  liability  of  the  defendants  to  the  bank 
would  not  be  affected.  The  question  wheth- 
er the  bank  was  an  innocent  purchaser  does 
not  seem,  to  us  to  be  very  material.  The 
case  to  us  is  In  no  way  different  from 
one  where  a  prospective  purchaser  of  horses 
borrows  money  from  a  bank  to  make  the  pur- 
chase from  a  third  person,  who  warrants 
them  to  be  sound,  and  it  turns  out  they  are 
not.  The  question  of  the  soundness  of  the 
horses,  or  any  contract  of  warranty  between 
the  vendor  and  vendee,  would  be  entirely  be- 
tween the  vendor  and  vendee,  and  would 
not  affect  the  bank  or  person  who  loaned  the 
money.  The  defendant  Jeffrey  may  have  a 
cause  of  action  against  Harrison  for  damag- 
es for  breach  of  warranty,  but  he  haa  entire- 
ly failed  to  state  or  prove  any  facts  that 
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constitute  a  defense  against  the  promissory 
note  given  to  the  bank. 

The  judgment  of  the  court  below  is  revers- 
ed, and  the  cause  remanded,  with  directions 
to  enter  Judgment  for  the  plaintiff.  All  the 
Justices  concur. 


AMERICAN  EXPRESS  CO.  t.  STATE 
NAT.  BANK. 
(Supreme  Court  of  Oklahoma.    Jan.  10,  1911.) 

(Syllabus  by  the  Court.) 

Banks  and  Banking  (J  147*)— Paymknt  ob* 
Foboed  Check— Rights  or  Pabties. 

A  payee  receiving  money  from  a  bank  upon 
a  check  purporting  to  be  drawn  upon  it  by  one 
of  its  depositors,  but  the  signature  of  which 
was  in  fact  forged,  is  not  entitled  to  retain  the 
same,  except  upon  the  following  combination  of 
facts:  First,  that  the  .payee  was  not  negligent 
in  receiving  the  check;  second,  that  the  payor 
was  lacking  in  due  care  in  paying  the  same ; 
and,  third,  that  upon  the  payor's  action  the 
payee  has  changed  his  position  or  would  be  in 
a  worse  condition  if  the  mistake  was  correct- 
ed than  if  the  payor  had  refused  to  pay  the 
check  at  the  time  of  its  presentment. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §9  447,  449;  Dec.  Dig.  i 
147.*] 

Error  from  District  Court,  Oklahoma 
County;  Geo.  W.  Clark,  Judge. 

Action  by  the  State  National  Bank  against 
the  American  Express  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Flynn,  Ames  &  Chambers,  for  plaintiff  in 
error.  Harris  *  Wilson  and  Whit  M.  Grant, 
for  defendant  in  error. 

KANE,  J.  This  was  an  action  commenced 
by  the  defendant  in  error,  plaintiff  below, 
against  the  plaintiff  in  error,  defendant  be- 
low, to  recover  back  the  sum  of  $852156  paid 
by  said  bank  to  the  express  company  on  a 
forged  check.  Upon  trial  to  a  jury  there  was 
a  verdict  for  the  plaintiff  upon  which  judg- 
ment was  duly  entered,  to  reverse  which  this 
proceeding  in  error  was  commenced. 

The  facts  upon  which  the  main  proposition 
of  law  presented  by  counsel  is  based  are  un- 
disputed, and  are  substantially  as  follows: 
On  the  24th  day  of  August,  1904,  Weaver  & 
Seaver  were  subagents  of  the  American  Ex- 
press Company  in  Oklahoma  City,  and  had 
authority  to  issue  money  orders  for  and  on 
behalf  of  the  express  company  to  parties  ap- 
plying therefor.  On  this  date  Mr.  Weaver  of 
the  firm  received  a  telephone  call  from  a 
person  claiming  to  be  A.  C.  Welker,  president 
of  tbe  O.  K.  Transfer  &  Storage  Company, 
asking  him  if  he  would  issue  money  orders 
to  the  amount  of  $850,  and  take  the  check 
of  the  company  in  payment  thereof.  Weaver 
said  he  would,  and  the  person  talking  over 
the  phone  said  he  would  send  the  check  for 
tbe  amount  of  the  money  orders  right  away. 


Shortly  afterwards  one  R.  W.  Twombly,  tbe 
bookkeeper  and  cashier  of  the  company, 
came  to  Mr.  Weaver,  and  presented  the  check 
signed,  "O.  K.  Transfer  &  Storage  Company, 
by  A.  C.  Weiker,  president,"  for  $852.55,  up- 
on receipt  of  which  Mr.  Weaver  issued  the 
money  orders  for  $850,  and  delivered  the 
same  to  Twombly.  The  next  day  Weaver 
indorsed  the  check  and  turned  same  over  to 
the  express  company,  and  on  the  following 
day  the  express  company  presented  the  check 
to  the  State  National  Bank,  and  the  bank 
accepted  the  same  and  paid  the  money  to 
the  express  company.  Twenty  days  there- 
after it  was  discovered  that  the  name  of  A. 
C.  Weiker  had  been  forged  to  the  check,  and 
the  bank  immediately  demanded  of  the  ex- 
press company  the  repayment  of  $852.55, 
which  the  express  company  refused,  where- 
upon said  action  was  commenced.  The  check 
was  made  payable  to  Weaver  &  Seaver. 
The  O.  K.  Transfer  &  Storage  Company  were 
depositors  with  the  State  National  Bank,  and 
the  custom  of  the  O.  K.  Transfer  &  Storage 
Company  was  to  sign  checks  as  this  oue  was 
signed.  Counsel  for  plaintiff  in  error  con- 
tend that  the  law  applicable  to  tbe  foregoing 
facts  is  that  when  a  bank  pays  to  an  inno- 
cent holder  who  came  Into  the  possession 
thereof  without  any  fault  on  his  part  the 
amount  of  a  check  purporting  to  be  drawn 
upon  it  by  one  of  its  depositors,  but  the  sig- 
nature of  which  was  in  fact  forged,  the  bank 
cannot  recover  back  the  amount  from  such 
holder.  The  court  below  submitted  the  case 
to  the  jury  upon  the  theory  that,  although 
the  express  company  may  not  have  been 
negligent  in  accepting  the  check,  still,  if  the 
payment  thereof  by  the  bank  did  not  put  the 
payee  in  a  worse  position  than  if  payment 
had  been  refused,  the  bank  was  entitled  to 
recover. 

The  old  doctrine  was  that  a  bank  was 
bound  to  know  its  correspondents'  signatures, 
and  could  not  recover  money  paid  upon  a 
forgery  of  the  drawer's  name,  because,  it  was 
said,  the  drawee  was  negligent  not  to  know 
the  forgery,  and.  having  parted  with  his 
money  by  reason  of  his  own  negligence,  be 
cannot  be  permitted  to  recover  It  back  when 
he  afterward  discovers  his  error.  The  lead- 
ing case  sustaining  this  proposition  is  Price 
v.  Neal,  3  Burr,  1354,  decided  in  1762.  A 
great  many  of  the  courts  that  continue  to 
follow  the  old  rule  criticise  it,  but  follow 
it  upon  the.  ground  that  it  has  been  estab- 
lished by  decisions  which  have  been  so  long 
acted  upon  that  it  is  not  proper  to  disturb 
them.  All  the  text-book  writers  on  banks 
and  banking  that  we  have  access  to  disap- 
prove the  old  rule  as  unsound  and  unjust. 
Mr.  Morse  says  of  it:  "This  doctrine  Is  fast 
fading  into  the  misty  past,  where  it  belongs. 
It  Is  almost  dead,  the  funeral  notices  are 
ready,  and  no  tears  will  be  shed,  for  it  was 
founded  in  misconception  of  the  fundamental 
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principles  of  law  and  common  sense."  2 
Morse  on  Banks  and  Banking,  §  464.  Mr. 
Bolles  says  it  is  a  hard  rule.  "It  runs 
against  the  great  rule  that  money  paid  by 
mistake  may  be  recovered  back,  which  is 
constantly  growing  in  Judicial  favor."  2 
Bolles,  Modern  Law  of  Banking,  721.  Magee 
and  Zane  say  that  the  rule  formerly  pre- 
vailing has  been  modified  by  the  courts  with 
a  view  to  doing  equity  between  the  parties. 
Cyc.  states  the  modern  rule  to  be  that,  "When 
payment  is  made  to  the  holder  of  (forged) 
i  paper  who  has  come  into  possession  of  it 
without  any  fault  on  his  part,  and  his  situ- 
ation would  be  rendered  worse  If  compelled 
to  refund  than  it  was  before  receiving  pay- 
ment, the  money  cannot  be  recovered  from 
him.  If,,  however,  he  has  been  negligent  in 
any  regard,  he  cannot  retain  the  money.  To 
justify  him  in  doing  so  the  bank  alone  must 
bave  been  negligent.  If  neither  party  has 
been  negligent,  or  both  have  been,  then  the 
bank  can  recover  the  money."  5  Cyc.  546-547. 
A  great  many  authorities  are  compiled  in  a 
note  purporting  to  sustain  the  text,  and  all  do 
so,  we  think,  to  a  greater  or  less  extent  That 
the  old  rule  is  unsound  and  illogical  is  unques- 
tionably true.  It  is  based  upon  the  theory  that 
the  mere  fact  that  B.  was  negligent  gives 
A.  a  right  to  B.'s  property,  which  A.  did  not 
have  before  the  negligence,  without  regard 
to  the  question  whether  A.  has  sustained 
any  loss  by  the  negligence  or  not.  In  any 
other  case  involving  the  question  of  negli- 
gence, it  is  not  enough  to  create  legal  liabil- 
ity, or  to  give  A.  a  right  to  acquire  or  re- 
tain the  property  of  B.,  to  show  merely  that 
A.  has  been  negligent.  One  more  element  is 
necessary,  namely,  that  damage  to  A.,  being 
himself  Innocent  in  the  matter,  should  nat- 
urally and  proximately  result  from  B.'s  neg- 
ligence. 2  Morse,  supra.  No  good  reason 
occurs  to  us  why  the  foregoing  rule  should 
not  be  applied  to  forgery  cases  in  this  state. 
If  there  was  a  reason  for  the  exception  orig- 
inally, it  does  not  exist  at  the  present  time 
in  this  new  state.  We  have  not  the  same 
reasons  for  following  this  unsound  precedent 
that  exists  in  the  older  states.  The  old  rule 
has  not  become  a  part  of  our  common  law  by 
general  usage  or  custom,  nor  has  It  been 
expressly  or  impliedly  made  part  of  our  law 
by  statute.  Moreover,  we  are  not  the  first  to 
tread  the  path  that  leads  away  from  the  old 
rule.  We  find  it  explored  by  the  text-writers 
and  blazed  by  the  decisions  of  courts  of  high 
authority.  Without  any  actual  change  In 
the  abstract  doctrine  as  stated  by  the  old 
rule,  the  gradual  but  sure  tendency  of  the 
modern  decisions  is  to  put  as  heavy  a  bur- 
den of  .responsibility  upon  the  payee  as  upon 
the  drawee  until  the  interesting  question  has 
come  to  be  whether  or  not  the  payee  has 
done  his  full  duty,  or,  if  he  has  and  the  neg- 
ligence is  with  the  bank,  whether  the  payee 
will  be  worse  off  by  correcting  the  error  than 
if  payment  had  been  refused.  In  Ellis  v. 
Ohio  Ins.  &  Trust  Co.,  4  Ohio  St.  628,  64 


Am.  Dec.  610,  it  was  held  that:  "To  entitle 
the  holder  to  retain  money  obtained  by  mis- 
take upon  a  forged  Instrument,  he  must  oc- 
cupy the  vantage  ground,  by  putting  the 
drawee  alone  In  the  wrong;  and  he  must  be 
able  truthfully  to  assert  that  he  put  the 
whole  responsibility  upon  the  drawee,  and 
relied  upon  him  to  decide,  and  that  the  mis- 
take arising  from  his  negligence  cannot  now 
be  corrected  without  placing  the  holder  in  a 
worse  position  than  though  payment  had 
been  refused.  If  the  holder  <»nnot  say  this, 
and  especially  if  the  failure  to  detect  the 
forgery,  and  consequent  loss,  can  be  traced  to 
his  own  disregard  of  duty,  in  negligently 
omitting  to  exercise  some  precaution  which 
he  had  undertaken  to  perform,  he  fails  to  es- 
tablish a  superior  equity  to  the  money,  and 
cannot  with  a  good  conscience  retain  it" 

Other  cases  that  modify  the  old  rule  are 
Canadian  Bank  of  Commerce  Case,  30  Wash. 
484,  71  Pac.  43,  60  L.  R  A.  955;  Bank  of 
Danvers  v.  Bank  of  Salem,  151  Mass.  280, 
24  N.  E.  44,  21  Am.  St.  Rep.  450;  Bank  v. 
Ricker,  71  111.  439.  22  Am.  Rep.  104;  Bank 
v.  State,  22  Neb.  769,  36  N.  W.  289,  3  Am. 
St.  Rep.  294.  In  First  National  Bank  of 
Lisbon  v.  Bank  of  Wyndmere,  15  N.  D.  299. 
108  N.  W.  546,  10  L.  R.  A.  (N.  S.)  49,  125 
Am.  St  Rep.  588,  the  old  doctrine  is  spe- 
cifically disapproved,  the  court  holding  that 
"the  drawee  of  a  forged  check  who  has  paid 
the  same  without  detecting  the  forgery  may 
upon  discovery  of  the  forgery  recover  the 
money  paid  from  the  party  who  received  the 
money,  even  though  the  latter  was  a  good 
faith  holder,  provided  the  latter  has  not 
been  misled  or  prejudiced  by  the  drawee's 
failure  to  detect  the  forgery" ;  and  that  "the 
burden  of  showing  that  he  has  been  misled 
or  prejudiced  by  the  drawee's  mistake  In 
such  a  case  rests  upon  him  who  claims  the 
right  to  retain  the  money  for  that  reason." 
Jones  v.  Miners'  &  Merchants'  Bank,  144  Mo. 
App.  428,  128  S.  W.  829,  is  also  published  in 
71  Cent  Law  J.  137,  where,  in  a  note,  the  ed- 
itor of  that  publication,  among  other  cases, 
calls  attention  to  First  National  Bank  v. 
Bank  of  Wyndmere,  supra.  Speaking  of  that 
case,  the  editor  continues:  "The  rule  this 
last  case  opposes  certainly  seems  unsound. 
It  has  its  basis  solely  upon  a  mistake  of  fact 
arising  possibly  out  of  mere  lapse  of  atten- 
tion, while  the  taking  of  forged  paper  is 
through  deliberate  act  To  say  slips  of  at- 
tention may  not  be  cured  when  they  cause  no 
substantial  change  in  the  situation  certainly 
has  no  basis  in  Justice,  and  any  commercial 
rules  whose  efficiency  necessitate  disregard 
of  Justice  ought  to  be  amended."  We  agree 
with  the  learned  editor,  and,  as  this  Is  the 
first  case  wherein  the  question  has  arisen  in 
this  jurisdiction,  we  commit  this  court  to 
the  doctrine  that  a  payee  receiving  money 
from  a  bank  upon  a  check  purporting  to  be 
drawn  upon  It  by  one  of  its  depositors,  but 
the  signature  of  which  was  In  fact  forged, 
is  not  entitled  to  retain  the  same,  except 
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upon  the  following  combination  of  facts: 
First,  that  the  payee  was  not  negligent  In 
receiving  the  check;  second,  that  the  payor 
was  lacking  In  due  care  in  paying  the 
same;  and,  third,  that  upon  the  payor's  ac- 
tion the  payee  has  changed  his  position  or 
would  be  In  a  worse  condition  if  the  mistake 
was  corrected  than  if  the  payor  had  refused 
to  pay  the  check  at  the  time  of  its  present- 
ment. 

As  the  court  below  submitted  the  case  at 
bar  to  the  Jury  upon  instructions  which  sub- 
stantially conform  to  this  view  of  the  law, 
its  judgment  is  affirmed. 

DUNN,  C.  J.,  and  WILLIAMS,  HAYES, 
and  TURNER,  JJ.,  concur. 

TISHOMINGO  ELECTRIC  LIGHT  ft  POW- 
ER CO.  v.  HARRIS. 
(Supreme  Court  of  Oklahoma.   Jan.  10,  1911.) 

(Byllabue  by  the  Court.) 

Appeal  and  Ebbob  <8  358*)— Petition  in 

Ebbob— Time  of  Filing. 

Where  more  than  one  year  has  intervened 
between  the  rendition  of  the  final  order  sought 
to  be  reviewed  and  the  filing  of  the  petition  in 
error  in  the  Supreme  Court,  this  court  has  no 
jurisdiction  to  review  such  final  order. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  88  1926,  1927;  Dec.  Dig.  | 
856.*] 

Error  from  District  Court,  Johnston  Coun- 
ty ;  Robert  M.  Ralney,  Judge. 

Action  by  the  Tishomingo  Electric  Light  ft 
Power  Company  against  R.  M.  Harris.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Dismissed. 

Preston  S.  Davis,  for  plaintiff  in  error. 
Harry  L.  Person,  for  defendant  in.  error. 

"DUNN,  C.  J.  This  case  presents'  error 
from  the  district  court  of  Johnston  county. 
June  11,  1909,  a  verdict  was  returned  by  a 
Jury  for  plaintiff,  on  which  the  court  render- 
ed judgment  Within  the  statutory  time  de- 
fendant filed  a  motion  for  new  trial,  which 
on  June  14,  1909,  was  by  the  court  denied. 
June  29,  1910,  petition  in  error  and  case- 
made  were  lodged  In  this  court,  in  which  re- 
view of  the  judgment  and  order  of  the  trial 
court,  denying  tne  defendant  a  new  trial,  is 
sought 

A  motion  to  dismiss  the  proceeding,  on 
the  ground  that  the  same  has  not  been  com- 
menced in  this  court  within  one  year  after 
the  rendition  of  the  judgment  or  the  final 
order  complained  of,  has  been  filed,  which 
must  be  sustained.  Section  6082,  Comp. 
Laws  Okl.  1909,  provides:  "No  proceeding 
for  reversing,  vacating  or  modifying  judg- 
ments or  final  orders  shall  be  commenced  un- 
less within  one  year  after  the  rendition  of 
the  judgment  or  making  of  the  final  order 
complained  of,  or  In  case  the  person  entitled 
to  such  proceeding  be  an  infant,  a  person  of 
unsound  mind,  Imprisoned,  within  one  year 


as  aforesaid,  exclusive  of  the  time  of  such 
disability."  This  statute  has  by  this  court 
and  by  the  Supreme  Court  of  the  Territory 
of  Oklahoma,  on  numerous  occasions,  been 
held  mandatory.  Keokuk  Falls  Imp.  Co.  et 
al.  v.  Beale,  4  Okl.  712,  47  Pac.  481 ;  Blanch- 
ard  v.  United  States,  6  Okl.  587,  52  Pac.  736 ; 
Vandervoort  v.  Board  of  Com'rs,  8  Okl.  227, 
57  Pac.  167;  Hoffman  v.  Board  of  Com'rs, 
8  Okl.  225,  57  Pac.  167;  Sumner  et  al.  v. 
Sherwood.  25  Okl.  70,  105  Pac.  642*. 

More  than  one  year  having  elapsed  after 
the  rendition  of  the  judgment  and  order  com- 
plained of  in  this  section,  and  the  filing  of  the 
petition  in  error  and  case-made  In  this  court, 
we  are -without  jurisdiction  to  entertain  the 
proceeding,  and  the  same  Is  accordingly  dis- 
missed. All  the  Justices  concur. 


GETER  et  al.  v.  ULRICH. 
(Supreme  Court  of  Oklahoma.    Jan.  10,  1911.) 

(Byllabu*  by  the  Court.) 

1.  New  Tbial  (|  178*)  —  Statutobt  Ne* 
Tbial. 

The  party  against  whom  a  judgment  is 
rendered  in  a  forcible  entry  and  detainer  case  is 
not  entitled  to  a  new  trial  by  the  same  court  as 
a  matter  of  right. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  81  342-355 ;  Dec.  Dig.  §  178.*] 

2.  Appeal  and  Ebbob  (|  304*)— Review— Re- 
fusal to  Pass  on  Motion. 

The  failure  of  the  trial  court  to  pass  upon 
a"  motion  filed  by  the  losing  party  is  not  rever- 
sible error  where  the  record  does  not  affirma- 
tively show  that  the  motion  was  called  to  the 
attention  of  the  court,  that  the  court  refused 
to  pass  upon  it,  and  that  an  exception  was  tak- 
en to  the  ruling  of  the  court. 

TEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  1757,  1758;  Dec.  Dig.  8 
304.*1 

3.  Justices  of  the  Peace  (8  174*)— Review- 
Pleadings. 

On  appeal  from  a  justice  of  the  peace  to 
the  county  court,  every  portion  of  plaintiff's 
cause  of  action  which  was  in  issue  in  the  jus- 
tice's court  will  remain  in  issue,  although  de- 
fendants do  not  file  an  answer  or  any  new  or 
amended  pleadings. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  §8  665-693;  Dec.  Dig.  8 
174.*] 

Error  from  Okmulgee  County  Court;  M. 
M.  Alexander,  Judge. 

Action  by  Charles  E.  Ulrich  against  Daniel 
Geter  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 

Herbert  E.  Smith  and  Frank  F.  Lamb,  for 
plaintiffs  in  error.  William  M.  Matthews, 
for  defendant  in  error. 

KANE,  J.  This  was  an  action  of  forcible 
entry  and  detainer  commenced  before  a  Jus- 
tice of  the  peace  from  whose  judgment  the 
aggrieved  party  appealed  to  the  county  court 
of  Okmulgee  county.  On  a  trial  de  novo  in 
that  court  there  was  judgment  for  plaintiff. 
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to  reverse  which  this  proceeding  In  error 
was  commenced. 

The  grounds  upon  which  counsel  for  plain- 
tiff in  error  contend  they  are  entitled  to  a 
reversal  of  the  judgment  of  the  court  below 
are:  (1)  That  they  are  entitled  to  a  new 
trial  as  a  matter  of  right  under  section  4792, 
Wilson's  Rev.  &  Ann.  St  1903,  which  pro- 
vides that  "in  an  action  for  the  recovery  of 
real  property,  the  party  against  whom  the 
judgment  is  rendered  may  at  any  time  dur- 
ing the  term  at  which  the  judgment  Is  ren- 
dered demand  another  trial  by  notice  on  the 
journal  and  thereupon  the  judgment  shall  be 
vacated  and  the  action  shall  stand  for  trial 
at  the  next  term."  (2)  That  it  was  error  for 
the  court  below  to  fail  to  pass  upon  a  certain 
motion  filed  by  the  defendants  asking  leave 
to  file  their  answer.  (3)  That  said  cause 
was  not  at  issue  when  the  same  was  called 
for  trial  in  the  court  below,  and  it  was  error 
for  the  court  to  proceed  to  trial  when  the 
.cause  was  pending  upon  an  issue  of  law.  We 
do  not  believe  any  of  these  assignments  are 
well  taken.  The  statute  referred  to  has  no 
application  to  forcible  entry  and  detainer 
cases.  In  that  class  of  cases  there  is  only 
one  way  that  the  losing  party  may  have  a 
new  trial  as  a  matter  of  right,  and  that  is 
by  appealing  to  the  county  court  where  the 
statute  provides  for  a  trial  de  novo.  The 
party  against  whom  a  judgment  Is  rendered 
in  a  forcible  entry  and  detainer  case  is  not 
entitled  to  a  new  trial  by  the  same  court 
as  a  matter  of  right. 

On  the  second  proposition,  it  does  not  ap- 
pear that  the  defendants  asked  the  court  to 
pass  upon  their  motion.  There  was  a  similar 
question  raised  in  Bidwell  v.  Sinclair,  23 
Okl.  54,  99  Pac.  G53,  where  it  was  held: 
"There  is  no  reversible  error  In  the  failure 
of  a  trial  court  to  pass  on  a  motion  to  sup- 
press certain  depositions,  where  the  record 
.does  not  affirmatively  show  that  the  motion 
was  called  to  the  attention  of  the  court,  or 
-that  the  depositions  were  introduced  in  evi- 
dence or  used  on  the  trial."  In  the  opinion 
it  is  said:  "If  counsel  desired  to  predicate 
.error  upon  the  failure  of  the  court  to  pass 
upon  his  motion,  it  should  have  been  made  to 
appear  of  record  that  he  called  the  same  to 
the  attention  of  the  court,  that  the  court  re- 
fused to  pass  upon  it,  and  that  the  deposi- 
tions taken  were  then  used.  Proper  excep- 
tions, timely  taken,  would  have  preserved  for 
the  consideration  of  this  court  the  question 
counsel  now  seeks  to  present." 

On  the  third  proposition,  the  principal 
ground  of  complaint  seems  to  be  that  on  ac- 
count of  the  case  being  called  for  trial  when 
an  issue  of  law  was  pending  undisposed  of 
.counsel  were  unexpectedly  called  upon  to  try 
the  case  when  they  were  not  ready.  Aside 
from  the  rule  that  cases  appealed  from  Jus- 
tices' courts  to  the  county  courts  and  tried 
de  novo  are  always  at  issue,  it  appears  from 


the  record  that  counsel  for  defendants  were 
offered  ample  opportunity  by  the  court  below 
to  make  whatever  showing  they  wished  in 
regard  to  their  un  pre  pa  redness  to  go  to  trial, 
and  failed  to  avail  themselves  of  the  oppor- 
tunity. In  Stanley  v.  Farmers*  Bank,  17  Kan. 
592,  speaking  of  the  issues  on  appeal  from 
judgments  of  justices  of  the  peace,  the  court 
said:  "Every  portion  of  plaintiff's  cause  of 
action  which  was  previously  in  issue  will  re- 
main in  issue,  although  defendants  may  not 
file  any  new  or  amended  pleadings." 

Finding  no  reversible  error  In  the  record, 
the  judgment  of  the  court  below  must  be  af- 
firmed. 

DUNN,  C.  J.,  and  HAYES  and  TURNER, 
JJ.,  concur.  WILLIAMS,  J.,  not  participat- 
ing. 


SCHOOL  DIST.  NO.  1,  PONTOTOC  COUN- 
TY, v.  VINSANT. 
(Supreme  Court  of  Oklahoma.    Jan.  10,  1911.) 

(Syllabus  by  the  Court.) 

Appeal  awd  Ebrob  ($  520*)— Recobo— Neces- 
sity of  Bill  of  Exceptions. 

A  motion,  presented  to  the  trial  court,  to 
quash  service  of  summons  upon  the  ground  that 
defendant  was  a  nonresident  of  the  county  in 
which  the  action  was  instituted,  and  that  serv- 
ice of  summons  was  made  upon  him  while  he 
was  within  the  county  in  attendance  upon  the 
court  nnder  its  process,  and  the  ruling  of  the 
court  thereon,  are  not  properly  part  of  the  rec- 
ord, and  can  only  be  preserved  and  presented  for 
review  on  appeal  to  this  court  by  incorporating 
the  same  in  a  bill  of  exceptions  or  case-made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2359-2368;  Dec.  Dig.  | 
520.*] 

Error  from  Pontotoc  County  Court;  Joe 
Terrell,  Judge. 

Action  by  School  District  No.  1,  Pontotoc 
County,  against  J.  R.  Yinsant.  Judgment 
for  defendant  and  plaintiff  brings  error. 
Dismissed. 

Crawford  &  Bolen,  for  plaintiff  in  error. 
Walker  &  Fancher,  for  defendant  In  error. 

HAYES,  J.  A  motion  of  defendant  In  er- 
ror to  quash  the  service  of  summons  was 
sustained  by  the  trial  court,  and  it  is  from 
the  order  quashing  the  service  and  dismiss- 
ing the  cause  that  this  proceeding  In  error 
is  prosecuted. 

The  proceeding  has  been  brought  in  this 
court  by  petition  in  error,  with  transcript  of 
the  record  thereto  attached.  No  bill  of  ex- 
ceptions was  taken  by  plaintiff  in  error,  and 
there  is  no  case-made.  The  grounds  of  the 
motion  to  quash  were  that  defendant  in  error 
was  a  nonresident  of  the  county  in  which 
the  cause  was  instituted,  and  that  service 
was  made  upon  him  while  he  was  within 
the  county  under  process  of  the  court  These 
facts  appeared  neither  from  the  face  of  the 
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summons  nor  the  return  thereon,  but  were 
established  by  evidence  at  the  hearing  upon 
the  motion.  The  uniform  holding  of  this 
court  has  been  that  motions  of  this  character 
and  the  orders  of  the  trial  court  thereon 
cannot  be  reviewed  by  this  court,  unless  the 
motion  and  the  order  thereon  have  been  made 
part  of  the  record  either  by  bill  of  exceptions 
or  case-made.  Green  v.  Incorporated  Town 
of  Yeager,  23  Okl.  128,  99  Pac.  906 ;  Devault 
et  al.  v.  Merchants'  Exchange  Co.,  22  Okl. 
624,  98  Pac.  342;  Lamb  et  al.  v.  Young  et  al., 
24  Okl.  614,  104  Pac.  335. 

It  follows  that  the  proceeding  must  be  dis- 
missed. 

DUNN,  C.  J.,  and  WILLIAMS,  KANE, 
and  TURNER,  JJ.,  concur. 


FIRST  NAT.  BANK  OF  CLAREMORB  v. 

a  M.  KEYS  &  CO.  et  al. 
•{Supreme  Court  of  Oklahoma.    Jan.  10,  1911.) 

(Syllalut  by  the  Court.) 

Appeal  and  Ebbob  (§  1096*)— Review— Sec- 
ond Appeal. 

If,  upon  a  cause  being  remanded  with  di- 
rections to  enter  judgment  in  accordance  with 
the  opinion  of  the  Supreme  Court,  the  court 
below  enters  judgment  in  substantial  conform- 
ity with  the  directions  of  the  appellate  court, 
-its  action  wiM  not  be  disturbed  on  a  second  pro- 
ceeding in  error. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4353;  Dec.  Dig.  8  1096.*] 

Error  from  District  Court,  Craig  Coun- 
ty; T.  L.  Brown,  Judge. 

Actions  by  the  First  National  Bank  of 
•Claremore  against  C.  M.  Keys  &  Company 
and  others,  by  the  First  National  Bank  of 
Vlnita  against  the  same  defendants,  by  the 
Citizens'  Bank  of  Pryor  against  the  same 
•defendants,  and  by  J.  C.  Hogan  against  the 
same  defendants.  Judgments  for  defendants, 
and  plaintiffs  bring  error.  Dismissed. 

W.  H.  Kornegay  and  J.  Howard  Langley, 
•for  plaintiffs  in  error.  W.  P.  Thompson, 
for  Intervener  Vinita  National  Bank.  Rob- 
ert F.  Blair,  for  defendant  in  error  C.  M. 
Keys  &  Co. 

PER  CURIAM.  The  above-entitled  cases 
were  before  this  court  in  a  former  proceed- 
ing In  error,  and  the  opinion,  wherein  the 
facts  are  fully  stated,  Is  reported  in  22  Okl. 
174,  104  Pac.  346.  After  the  mandate  went 
down,  the  First  National  Bank  of  Claremore 
and  the  First  National  Bank  of  Vinita 
sought  to  amend  their  pleadings  and  retry 
the  issues  involved,  as  though  the  cases  had 
been  reversed  and  remanded  for  a  new  trial. 
The  court  refused  to  allow  any  amendments, 
and  entered  judgment  in  accordance  with 
what  it  understood  the  mandate  of  the  Su- 
preme Court. directed.  To  reverse  this  action 


of  the  court  below,  this  proceeding  in  error 
was  commenced. 

The  question  now  before  us  arises  upon  a 
motion  to  dismiss  the  petition  in  error  upon 
the  ground,  among  others,  that  "the  decision 
of  this  court,  when  this  case  was  before  it 
on  a  former  appeal,  determines  every  ques- 
tion of  law  which  Is  now  presented  by  coun- 
sel for  plaintiff  in  error,  and  therefore  there 
is  nothing  for  this  court  to  determine,  and 
the  petition  in  error  ought  to  be  dismissed." 
This  motion  must  be  sustained.  An  exam- 
ination of  the  record  discloses  that,  after 
the  case  was  remanded,  the  court  below  en- 
tered judgment  in  substantial  conformity 
with  the  mandate  of  the  Supreme  Court  It 
has  been  held  by  this  court  that  if,  upon  a 
cause  being  remanded  for  a  new  trial,  the 
court  below  has  proceeded  in  substantial  con- 
formity to  the  directions  of  the  appellate 
court,  its  actions  will  not  be  questioned  on  a 
second  appeal.  O.  C.  Elec.  Gas.  &  Power 
Co.  et  al.  v.  Baumhoff,  21  Okl.  503,  96  Pac. 
758;  C,  R.  I.  &  P.  Ry.  Co.  v.  Broe.  23  Okl. 
396,  100  Pac.  523 ;  State  Bank  of  Waterloo, 
111.,  v.  City  Nat.  Bank  of  Kansas  City,  Mo., 
110  Pac.  910. 

The  petition  In  error  is  dismissed. 


STATE  LIFE  INS.  CO.  v.  CHOWNING. 
(Supreme  Court  of  Oklahoma.    Jan.  10,  1911.) 

(Syllabus  by  the  Court.) 

1.  Insurance  (|  186*)— Pbemiums— Payment 
by  Note — Avoidance  or  Forfeiture. 

A  life  insurance  policy  is  not  forfeited  for 
nonpayment  of  the  premium  under  the  forfei- 
ture clause,  where  a  promissory  note  has  been 
accepted  by  the  company  for  the  same. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ft  398;  Dec.  Dig.  §  186.*] 

2.  Sufficiency  of  Evidence. 

Evidence  examined  and  held  not  sufficient 
to  sustain  the  judgment  of  the  court  below. 

Error  from  District  Court,  Marshall  Coun- 
ty ;  D.  A.  Richardson,  Judge. 

Action  by  the  State  Life  Insurance  Compa- 
ny against  H.  Cbownlng.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Revers- 
ed and  remanded. 

E.  D.  Slough  and  J.  O.  MInter,  for  plain- 
tiff In  error.  J.  W.  Falkner  and  Hardy  & 
Franklin,  for  defendant  In  error. 

KANE,  J.  This  was  an  action  by  the  plain- 
tiff in  error,  plaintiff  below,  against  the  de- 
fendant in  error,  defendant  below,  upon  a 
promissory  note  executed  for  the  purpose  of 
extending  the  time  of  paying  a  premium  on  a 
certain  life  Insurance  policy.  In  his  answer, 
the  defendant  admitted  the  execution  of  the 
note,  and  alleged,  in  substance,  that  the  plain- 
tiff never  accepted  said  note  and  did  not  keep 
in  force  said  policy ;  that  said  plaintiff  nev- 
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er  Issued  to  the  defendant  their  binding  re- 
ceipt for  said  note  or  payment ;  that  said  de- 
fendant had  no  insurance  in  force  as  a  con- 
sideration for  said  note,  and  that  said  note 
is  without  consideration,  and  is  therefore 
void.  On  a  trial  before  the  court,  there  was 
judgment  for  the  defendant,  to  reverse  which 
this  proceeding  in  error  was  commenced. 

Mr.  Chowning,  the  only  witness  called  for 
the  defendant,  testified  as  follows:  "I  took 
an  insurance  policy  on  my  life  in  the  State 
Life  Insurance  Company  for  $5,000,  June  30, 
1904,  and  paid  the  first  annual  premium 
which  was  $251.75,  at  the  age  of  51  years. 
I  was  living  at  Whitewright,  Texas,  at  the 
time  I  took  out  the  policy.  When  the  sec- 
ond annual  premium  became  due,  I  was  liv- 
ing near  Madill,  Indian  Territory.  About 
the  time  or  some  time  after  the  second  an- 
nual premium  became  due,  an  agent  of  the 
State  Life  Insurance  Company  called  upon 
me  and  presented  the  note  which  I  executed 
and  returned  to  him.  I  do  not  know  the 
agent's  name,  and  did  not  know  what  au- 
thority he  had  as  such  agent.  I  do  not  know 
whether  or  not  he  was  an  officer  of  the  State 
Life  Insurance  Company.  The  said  agent  did 
not  give  me  a  receipt  at  the  time  I  delivered 
the  note  to  him,  signed  by  the  president  or 
secretary  of  the  State  Life  Insurance  Com- 
pany, and  I  have  never  received  such  re- 
ceipt since."  On  cross-examination  he  testi- 
fied: "I  did  not  have  the  money  at  hand  to 
pay  the  second  premium  on  the  policy  held 
by  me  in  the  State  Life  Insurance  Company, 
at  the  time  the  same  became  due,  and  I  ex- 
ecuted the  said  note  for  the  purpose  of  ex- 
tending the  time  of  payment  of  the  premium 
thereon.  I  do  not  remember  to  have  ever  re- 
ceived by  mail  a  receipt  from  the  State  Life 
Insurance  Company."  Mr.  Kirke  Howe  tes- 
tified that  he  is  assistant  cashier  of  the  life 
insurance  company;  that  a  part  of  his  duties 
is  to  receive  all  moneys  or  notes  for  all  pre- 
miums, furnishing  proper  receipts  for  same ; 
that  the  records  of  the  company  show  that 
a  receipt  for  the  promissory  note  herein  in- 
volved was  mailed  to  the  defendant  on  the 
30th  of  June,  1904,  which  receipt  is  in  words 
and  figures  as  follows,  omitting  date  and  sig- 
natures: "Received  of  H.  Chowning,  of  Mad- 
ill,  Indian  Territory,  note  of  this  date,  due 
Dec.  30,  1904,  for  $246.20  for  which  policy 
No.  123,465  of  the  State  Life  Insurance  Com- 
pany is  continued  In  force  until  the  maturity 
of  the  note.  On  payment  of  note  on. or  be- 
fore maturity,  the  company's  regular  premi- 
um receipt  will  be  delivered  to  H.  Chown- 
ing. The  nonpayment  of  said  note  at  matur- 
ity will  render  said  policy  null  and  void,  and 
terminate  all  rights  thereunder."  We  think 
that  upon  this  evidence  the  judgment  ought 
to  have  been  for  the  plaintiff.  As  a  general 
proposition  of  law  the  burden  of  proof  Is  on 
the  party  alleging  failure  of  consideration  on 
either  negotiable  or  nonnegotiable  notes.  4 
A.  &  E.  Enc.  of  L.  187.  It  seems  to  us  that 
the  defendant  has  entirely  failed  to  prove 


failure  of  consideration  in  the  present  case. 
His  counsel  in  their  brief  contend  that  the 
court  below  was  Justified  in  finding  that  the 
policy  by  its  own  terms  had  lapsed,  and  that 
all  the  rights  of  the  defendant  thereunder 
had  been  forfeited  by  his  failure  to  pay  the 
second  annual  premium  at  the  time  and  place 
and  in  the  manner  and  by  the  medium  spec- 
ified by  the  terms  of  his  contract,  and  that 
the  company  had  not  at  any  time  by  any  offi- 
cer authorized  to  do  so,  waived  this  failure 
on  his  part  or  waived  the  forfeiture  of  the 
rights  of  the  assured  under  the  policy,  and 
the  acts  appearing  in  the  testimony  did  not 
show  that  any  agent  or  officer  of  the  compa- 
ny who  undertook  to  act  had  any  authority 
to  modify  the  terms  of  the  policy  or  waive 
any  of  its  conditions,  and  that  the  execution 
of  the  note  was  without  consideration  be- 
cause of  the  fact  that  the  policy  had  lapsed 
and  had  never  been  renewed  or  revived.  The 
clauses  of  the  policy  referred  to  in  support 
of  this  contention  are  all  of  that  class  that 
are  inserted  in  policies  for  the  benefit  of  the 
insurance  company,  and  which  the  insur- 
ance company  may  waive.  2  Joyce  on  Insur- 
ance, f  1109 ;  Germania  L.  Ins.  Co.  v.  Koehl- 
er,  168  111.  293,  48  N.  E.  297,  61  Am.  St  Rep. 
108 ;  Morgan  v.  N,  W.  L.  Ins.  Co.,  42  Wash. 
10,  84  Pac.  412;  Knarston  v.  Life  Ins.  Co., 
140  Cal.  57.  73  Pac.  740;  Thompson  v.  Life 
Ins.  Co..  104  U.  S.  252.  26  L.  Ed.  765.  To 
illustrate:  One  of  the  provisions  of  the  poli- 
cy provides  that:  "In  case  any  premium  Is 
not  paid  when  due,  according  to  the  terms  of 
the  contract,  at  the  office  of  the  company  in 
the  city  of  Indianapolis,  or  to  agents  when 
they  produce  receipts  signed  by  the  president 
or  secretary,  then  in  every  such  case  the 
policy  shall  cease  and  determine." 

Counsel  contend  that  inasmuch  as  the  pay- 
ment of  the  second  premium  was  not  made  in 
strict  accordance  with  this  provision,  the 
policy  lapsed,  and  the  assured  was  not  pro- 
tected by  insurance  after  the  time  covered 
by  the  first  premium  expired.  We  cannot 
agree  with  counsel.  If  there  was  a  lapse  in 
the  policy  between  the  time  of  the  first  pay- 
ment and  the  execution  of  the  note  sufficient 
to  forfeit  the  policy,  if  the  company  so  de- 
sired, the  acceptance  of  the  note  by  the  com- 
pany would  constitute  a  waiver  of  such  for- 
feiture and  the  insurance  would  continue  un- 
til further  grounds  of  forfeiture  occurred. 
The  section  of  Mr.  Joyce's  work  cited  supra 
reads  in  part  as  follows:  "Inasmuch  as  the 
strict  performance  of  the  condition  for  the 
payment  of  the  premium  at  the  day  specified 
is  for  the  benefit  of  the  company,  it  is  op- 
tional with  it  whether  performance  be  strict- 
ly insisted  on  and  the  policy  determined,  or 
whether  the  time  for  payment  be  extended, 
and  such  stipulation  may  be  suspended  the 
same  as  clauses  for  performance  in  any  oth- 
er contract,  and  this  may  be  done  by  the  au- 
thorized agent  of  the  company  as  well  as  by 
the  company  Itself." 

The  Judgment  of  the  court  below  is  revers- 
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ed,  and  the  cause  remanded,  with  directions 
to  render  judgment  for  the  plaintiff.  All  the 
Justices  concur. 


B  LAN  CHARD  Y.  ANDERSON. 
(Supreme  Court  of  Oklahoma.    Jan.  10,  1911.) 

(Syllabus  by  the  Court.) 

1.  Attachment  (§  191*)— Forthcoming  Bond 
—Validity. 

A  forthcoming  bond  in  attachment  will  be 
held  good  as  a  common-law  bond,  though  it 
does  not  conform  to  the  statute,  if  it  does  not 
contravene  public  policy  or  violate  the  law,  and 
may  be  enforced  in  an  ordinary  action  at  law. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  §§  633-636;  Dec  Dig.  §  191.*] 

2.  Estoppel  (8  22*)— By  Deed — Grounds- 
Recitals  in  Forthcoming  Bond. 

Where  a  forthcoming  bond  in  attachment 
recites  the  value  of  the  property  attached  in  a 
suit  thereon,  where  the  execution  of  the  bond 
is  admitted,  the  defendants  are  estopped  from 
denying  the  truth  of  its  recitals. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  §  50;  Dec  Dig.  §  22.*] 

Error  from  District  Court,  McClain  Coun- 
ty ;  R.  McMillan,  Judge. 

Action  by  C.  G.  Anderson  against  W.  G. 
Blanchard.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

J.  W.  Hocker,  for  plaintiff  in  error.  J.  F. 
Sharp,  for  defendant  in  error. 

KANE,  J.  This  was  an  action  on  what 
is  styled  a  forthcoming  bond  commenced  by 
the  defendant  in  error,  plaintiff  below, 
against  the  plaintiff  in  error,  defendant  be- 
low. The  defendant's  answer  amounted  to  a 
general  denial,  and  a  special  plea  that  there 
was  no  consideration  whatsoever  for  the  exe- 
cution of  said  bond.  Upon  trial  before  a  Jury 
there  was  a  verdict  for  the  plaintiff,  upon 
which  judgment  was  duly  entered,  to  reverse 
which  this  proceeding  in  error,  was  com- 
menced. 

It  seems  that  the  plaintiff  instituted  an 
action  in  the  commissioner's  court,  sitting 
at  Chlckasha,  to  enforce  a  landlord's  Hen 
against  Wilkinson  and  Roebuck,  wherein  a 
writ  of  attachment  was  issued  against  cer- 
tain property  of  Roebuck.  Afterwards,  this 
case  was  transferred  to  the  commissioner's 
court  at  Purcell  by  change  of  venue,  where- 
upon the  defendants  herein,  W.  L.  Going,  W. 
G.  Blanchard,  and  J.  W.  Hocker,  executed  to 
the  plaintiff  a  bond  as  follows,  omitting  cap- 
tion and  signatures:  "We  undertake  and 
are  bound  to  the  plaintiff  C.  G.  Anderson  in 
the  sum  of  two  hundred  and  twenty  dollars 
that  the  defendant  Roebuck  shall  perform 
the  judgment  of  the  court  in  this  action  or 
that  the  undersigned  W.  L.  Golns  will  have 
the  crop  of  corn  and  cotton  on  the  farm  at- 
tached In  this  action,  or  Its  value,  one  hun- 
dred and  thirty-two  dollars,  forthcoming 
and  subject  to  the  order  of  this  court  for  the 


satisfaction  of  such  judgment"  Upon  the 
execution  of  this  bond  the  property  attach- 
ed was  turned  over  to  Golns,  who  had  filed 
an  interplea,  claiming  to  be  the  owner  there- 
of. Thereafter,  judgment  was  rendered  in 
said  commissioner's  court  dismissing  the  in- 
terplea of  Golns  and  In  favor  of  plaintiff, 
against  the  defendant  Roebuck,  in  the  sum 
of  $120,  and  the  attachment  previously  levied 
was  sustained.  Thereafter,  an  appeal  was 
taken  from  said  judgment  and  thereafter  the 
appeal  was  by  the  judgment  of  the  United 
States  court  dismissed,  and  said  cause  re- 
manded to  the  commissioner's  court,  where- 
in said  judgment  remained  unsatisfied  at  the 
commencement  of  this  suit  That  there  was 
Issued  from  said  commissioner's  court  an  ex- 
ecution against  the  defendant  which  was 
duly  returned,  "No  property,"  and  after- 
wards demand  was  made  upon  each  of  the 
defendants  to  comply  with  the  conditions 
of  the  bond  sued  on  herein,  which  was  re- 
fused. Upon  the  trial  the  plaintiff  in  the  in- 
stant case  introduced  the  original  judgment 
rendered  in  the  commissioner's  court  above 
referred  to  and  the  order  dismissing  the  ap- 
peal of  Goins,  as  well  as  the  original  order 
of  attachment  and  return  thereon,  and  the 
bond  sued  on,  with  the  return  of  the  consta- 
ble showing  his  acts  and  doings  in  turning 
said  property  over  to  Goins,  and  introduced 
as  witnesses  the  constable  and  the  other  of- 
ficer who  levied  the  attachment,  whose  tes- 
timony tended  to  establish  the  levy  of  the 
attachment  upon  certain  corn  and  cotton,  the 
delivery  thereof  to  Goins  upon  the  execution 
of  the  forthcoming  bond.  The  defendants 
introduced  no  testimony. 

Counsel  for  plaintiff  contends:  (1)  That 
under  the  statutes  of  Arkansas  in  force  at 
the  time  the  forthcoming  bond  was  executed 
the  sole  remedy  of  plaintiff  In  the  original 
case  was  to  demand  that  the  value  of  the 
crops  of  corn  and  cotton  be  assessed  by  the 
Jury  and  judgment  rendered  in  that  action 
against  the  sureties;  (2)  that  the  petition  , 
does  not  state  a  cause  of  action,  because  the 
value  of  the  corn  and  cotton  was  not  assess- 
ed In  the  original  action;  (3)  that  it  was  er- 
ror for  the  court  to  direct  a  verdict  upon 
the  evidence  of  plaintiff,  for  the  reason  that 
there  was  no  evidence  offered  tending  to  prove 
the  value  of  the  crops  attached.  Section  827, 
Mansf.  Dig.  (section  349,  Ind.  T.  Ann.  St. 
1899),  provides  that  the  sheriff  may  deliver 
any  attached  property  to  the  person  in 
whose  possession  it  was  found,  upon  the 
execution,  in  the  presence  of  the  sheriff, 
of  a  bond  to  the  plaintiff,  by  such  person 
with  one  or  more  sufficient  sureties  to  the 
effect  that  the  obligors  are  bound,  in  double 
the  value  of  the  property,  that  the  defend- 
ant shall  perform  the  judgment  of  the  court 
in  the  action,  or  that  the  property  or  its 
value  shall  lie  forthcoming  and  subject  to 
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the  orders  of  the  court,  for  the  satisfaction 
of  such  judgment.  And  section  355  (section 
377)  provides  that  if  the  defendant  shall 
have  given  bond  for  the  retention  of  the 
property  attached,  as  provided  by  section 
327,  and  the  attachment  shall  be  sustained, 
the  court  or  Jury,  in  addition  to  finding  the 
amount  of  debt  or  damages  due  to  the  plain- 
tiff, shall,  upon  demand  of  the  plaintiff,  as- 
sess the  value  of  the  property  attached,  and 
the  court  shall,  In  addition  to  judgment 
against  the  defendant  for  the  amount  found 
due  to  the  plaintiff  and  costs,  render  fur- 
ther judgment  that  in  case  said  property 
shall  not  be  delivered  up  to  the  proper  of- 
ficer to  be  sold,  and  said  officer  shall  not  be 
able  to  make  said  judgment  out  of  the  prop- 
erty of  said  defendant,  execution  shall  then 
issue  against  the  property  of  said  sureties 
for  so  much  of  said  judgment  as  shall  not 
exceed  the  value  of  said  property,  which  exe- 
cution shall  be  enforced  as  In  other  cases. 

It  Is  obvious  that  the  bond  sued  upon  is 
not  the  bond  provided  for  by  section  327. 
That  section  contemplates  the  return  of  the 
attached  property  to  the  person  in  whose 
possession  it  was  found,  while  the  bond 
sued  upon  provided  by  Its  terms  for  the  de- 
livery of  the  property  to  Goins,  which  was 
done,  who  was  also  claimant  for  it  and  in- 
tervened in  the  original  suit  with  a  view  of 
establishing  his  ownership.  While  the  bond 
sued  upon  Is  not  a  statutory  bond,  we  know 
of  no  good  reason  why  it  should  not  be  en- 
forced as  a  common-law  undertaking.  In 
Woodward  v.  Bingham,  25  Okl.  400,  106  Pac. 
843,  it  was  held  that  "a  forthcoming  bond 
in  attachment  running  to  the  officer  will  be 
held  good  as  a  common-law  bond,  though  it 
does  not  conform  to  the  statute,  if  It  does 
not  contravene  public  policy  or  violate  the 
law."  We  think  that  as  the  undertaking 
was  given  upon  sufficient  consideration  and 
given  voluntarily  upon  the  redelivery  of  the 
property  attached,  to  Mr.  Goins,  it  is  valid 
and  enforceable  as  a  common-law  bond.  En- 
tertaining this  view  of  it,  it  follows  that  sec- 
tion 355,  supra,  does  not  apply,  and  that  an 
ordinary  action  at  law  will  lie  to  enforce 
liability  on  the  bond. 

Upon  the  second  proposition  the  bond  in 
controversy  recites  that  the  value  of  the 
property  is  $132.  As  the  execution  of  the 
bond  was  not  denied  in  the  answer,  both  its 
execution  and  contents  are  admitted,  and 
the  defendants  are  estopped  from  denying 
the  recitals  contained  therein.  The  original 
judgment  was  for  $120  or  $12  less  than  the 
agreed  value  of  the  attached  property.  It  Is 
true  that  with  the  costs  the  judgment  would 
be  somewhat  in  excess  of  the  value  of  the 
property  as  fixed  by  the  terms  of  the  bond, 
yet  the  costs  and  interest  are  properly  charg- 
ed against  the  losing  party  in  cases  of  this 
kind.  In  Norton  et  al.  v.  Miller,  25  Ark.  109, 
It  was  held  that  both  the  principal  and  sure- 


ty on  a  bond  are  estopped  from  denying  the 
truth  of  Its  recital.  Generally  any  bond  en- 
tered into  voluntarily  for  a  valid  considera- 
tion Is  good  at  common  law  if  not  repugnant 
to  the  letter  or  policy  of  the  law.  Plaintiff 
in  error  entered  into  an  undertaking  to  per- 
form certain  obligations.  This  he  has  not 
done,  and  his  liability  has  become  fixed.  He 
will  not  be  permitted  to  deny  that  the  bond 
he  executed  was  without  consideration  or 
that  the  value  of  the  property  was  other 
than  that  fixed  by  the  bond  itself.  The  Judg- 
ment of  the  court  below  is  accordingly  af- 
firmed. 

DUNN.  C.  J.,  and  WILLIAMS  and  TUR- 
NER, JJ.,  concur.  HAYES,  J.,  not  partici- 
pating. 


FIRST  NAT.  BANK  OF  MILL  CREEK  v. 
LANDIS. 

(Supreme  Court  of  Oklahoma.    Jan.  10,  1911.) 

(Byllabu*  by  the  Court.) 

Usubt  (8  111*)— Recovery  of  Usubt  Paid- 
Action— Pleading. 

A  petition  filed  for  the  purpose  of  recov- 
ering alleged  usurious  interest  by  the  party 
contracting  for  the  payment  of  same  should  al- 
lege that  the  usurious  interest  had  been  paid, 
and  that  the  taking  and  receiving  of  the  in- 
terest was  knowingly  done ;  and,  where  these 
averments  are  lacking,  it  is  error  to  overrule  a 
general  demurrer  thereto. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  §  297;  Dec.  Dig.  §  111.*] 

Error  from  Johnston  County  Court;  Nick 
Wolfe,  Judge. 

Action  by  J.  W.  Landis  against  the  First 
National  Bank  of  Mill  Creek.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

S.  C.  Treadwell  and  John  T.  Young,  for 
plaintiff  in  error. 

KANE,  J.  The  questions  for  review  in  this 
case  are  the  same  as  those  presented  by  the 
record  and  decided  this  term  in  First  Nation- 
al Bank  of  Mill  Creek  v.  Ellis,  113  Pac.  620. 
In  this  case,  as  In  that,  a  demurrer  to  the 
petition,  upon  the  ground  that  there  was 
no  allegation  therein  that  the  defendant  bank 
knowingly  received  and  reserved  for  its  own 
use  the  usurious  interest  alleged  to  have  been 
received  by  it,  was  overruled.  It  was  held 
that  "a  petition  filed  for  the  purpose  of  re- 
covering alleged  usurious  Interest  by  the  par- 
ty contracting  for  the  payment  of  same 
should  allege  that  the  usurious  interest  bad 
been  paid,  and  that  the  taking  and  receiving 
of  the  interest  was  knowingly  done;  and, 
where  these  averments  are  lacking,  it  is  er- 
ror to  overrule  a  general  demurrer  thereto." 

Upon  this  ground,  the  judgment  of  the  court 
below  is  reversed,  and  the  cause  remanded  to 
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the  court  below  for  farther  proceedings  con- 
sistent with  this  opinion. 

DUNN,  C.  J.,  and  HATES  and  TURNER, 
JJ.,  concur.  WILLIAMS,  J.,  not  participat- 
ing. 


FIRST  NAT.  BANK  OF  GUYMON  et  ah  t. 
ARNOLD. 

(Supreme  Coort  of  Oklahoma.   Jan.  10,  1911.) 

(Syllabus  by  the  Court.), 

1.  Trial  (I  404*)— Findings  of  Court. 

In  a  cause  tried  to  the  court,  a  general  find- 
ing for  plaintiff  is  equivalent  to  finding  in  his 
favor  each  fact  in  issue  in  the  cause. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  960;  Dec.  Dig.  |  404.*] 

2.  Appeal  and  Eebob  (§  1001*)— Review- 
Sufficiency  of  Evidence. 

A  judgment  will  not  he  reversed  by  this 
court  on  account  of  the  insufficiency  of  the  evi- 
dence, where  the  evidence  reasonably  tends  to 
support  the  same. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3928;   Dec.  Dig.  §  1001.*] 

Error  from  District  Court,  Texas  County; 
R.  H.  Loof  Bourrow,  Judge. 

Action  by  Levi  Arnold  against  the  First 
National  Bank  of  Guymon  and  another. 
Judgment  for  plaintiff,  and  defendants  bring 
error.  Affirmed. 

V.  H.  Grinstead  and  Chas.  Swlndall,  for 
plaintiffs  in  error.  J.  L.  Pancoast,  for  de- 
fendant in  error. 

TURNER,  J.  On  October  22,  1908,  Levi 
Arnold,  defendant  in  error,  as  plaintiff,  sued 
the  First  National  Bank  of  Guymon,  one  of 
the  plaintiffs  in  error,  in  the  district  court 
of  Beaver  county.  The  petition  substantial- 
ly states:  That  on  August  29,  1906,  he  de- 
iwsited  in  the  defendant  bank  a  check  on 
the  First  National  Bank  of  Blackwell,  Okl., 
for  $1,000,  together  with  written  instructions 
as  follows:  "Guymon,  Okla.,  Aug.  29th,  1906 
First  National  Bank,  City — Gentlemen:  I 
hand  you  herewith  check  on  the  First  Na« 
tional  Bank  of  Blackwell,  Okla.,  for  $1,000.00, 
to  be  delivered  to  Ivan  S.  Perkins,  sub- 
ject to  my  filing  on  the  land  described  as 
follows:  N.  W.  %  of  section  11,  township 
2  N..  of  range  14  E.  C.  M.  When  I  get  a 
straight  filing  on  said  land,  the  full  amount 
is  to  be  paid  to  Ivan  S.  Perkins,  but  in  case 
I  fail  to  get  a  straight  filing,  on  the  said  de- 
scribed land,  the  money  is  to  be  refunded 
to  me  or  my  order.  Yours  truly,  [Signed] 
Levi  Arnold."  That  defendant  cashed  said 
check,  and  now  has  in  Its  possession  and 
under  its  control  the  proceeds  thereof,  the 
property  of  plaintiff.  That  on  September  13, 
1906,  said  Perkins  Informed  plaintiff  that 
he  could  not  secure  for  plaintiff  said  straight 
homestead  entry  on  said  land.   That  on  Oc- 


tober 15,  1906,  plaintiff  notified  said  defend- 
ant bank  of  said  inability  of  said  Perkins, 
and  then  and  there  made  written  demand 
upon  said  bank  for  said  sum  so  deposited 
and  revoked  said  written  instructions.  That 
said  bank  refused,  and  still  refuses,  to  pay  • 
said  money  to  plaintiff,  and  prays  judgment 
therefor.  For  amended  answer  the  bank  ad- 
mitted the  receipt  of  the  deposit  under  said 
instructions,  alleged  that  said  Perkins  claim- 
ed an  interest  therein,  that  said  bank  had 
none  whatever,  offered  to  pay  the  money 
into  court  or  to  whom  the  court  might  order 
and  prayed  to  be  discharged  with  its  costs. 
On  April  1,  1907,  came  Perkins,  the  other 
plaintiff  in  error,  and  by  leave  of  court  filed 
his  "petition  for  intervention,"  and  for  his 
cause  of  action,  after  a  general  denial,  alleg- 
ed that  on  August  29,  1906,  said  Arnold  and 
he  entered  into  a  contract  in  which  plaintiff 
agreed  to  pay  said  Perkins  $1,000,  condition- 
ed that  he  would  procure  the  homestead  filing 
set  forth  in  said  Instructions  to  the  bank; 
that,  to  secure  the  faithful  performance  of 
said  contract  by  plaintiff,  he  then  and  there 
deposited  $1,000  in  the  defendant  bank  for 
the  purpose  of  paying  intervener  therefor 
when  procured ;  that,  pursuant  thereto,  inter- 
vener paid  a  sum  certain  to  the  then  holder 
of  the  homestead  entry  on  said  tract  for  his 
improvements  thereon  and  right  of  possession 
thereof,  and  procured  a  relinquishment  of 
said  homestead  entry,  and  prepared  an  ap- 
plication for  the  restoration  of  plaintiff's 
right  to  make  a  new  and  additional  home- 
stead entry  upon  said  land,  which  said  ap- 
plication, and  an  application  to  file  upon 
said  land,  after  being  signed,  executed,  and 
verified  by  plaintiff,  were,  by  Intervener,  fil- 
ed in  the  United  States  Land  Office  at  Wood- 
ward, O.  T.,  for  action  thereon.  That  inter- 
vener believed,  and  still  believes,  that  plain- 
tiff was  a  duly  qualified  en  try  man,  and  that 
his  right  would  have  been  restored,  and  he 
would  have  been  allowed  by  the  Land  De- 
partment to  file  upon  said  land,  had  not 
plaintiff,  without  waiting  for  the  decision 
and  ruling  of  the  Department  upon  his  rights 
to  file  thereon,  and  without  the  knowledge 
and  consent  of  intervener,  withdrawn  his  ap- 
plication to  enter  the  same  as  a  homestead- 
er, and  permitted  another,  at  that  time  un- 
known to  intervener,  to  file  a  homestead  en- 
try thereon.  That  at  the  time  of  said  with- 
drawal intervener  had  performed  his  part 
of  the  contract,  and  that,  owing  to  said  con- 
duct, plaintiff  made  it  impossible  for  inter- 
vener to  further  complete  the  same.  That 
by  reason  thereof  plaintiff  is  indebted  to 
him  said  $1,000,  no  part  of  which  has  been 
paid,  and  prays  judgment  for  same  and  costs. 

For  answer  to  Intervener's  petition,  after 
general  denial,  plaintiff  alleged  that  prior  to 
March  15,  1906,  he  filed  a  soldier's  declara- 
tory claim  on  another  tract  of  land  (describ- 
ing it);  that  he  bad  never  seen  the  land. 
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but  had  filed  through  en  agent  preparatory 
to  transmuting  said  filing  to  homestead  en- 
try; that  In  August,  1906,  he  made  a  per- 
sonal examination  thereof,  and  became  dis- 
satisfied therewith,  and,  while  returning 
home,  at  Guymon,  met  intervener,  who  in- 
formed him  that  he  was  entitled  to  make  a 
second  homestead  entry  of  government  land ; 
that  he,  being  Ignorant  of  the  land  laws  and 
believing  Intervener  to  be  not  so,  relied  on 
said  representation,  and  after  being  shown 
the  land  in  question,  and  believing  the  repre- 
sentation of  intervener  that  he  could  pro- 
cure for  him  a  second  entry  thereon  by  filing 
the  necessary  papers  in  the  Land  Office  at 
Woodward,  OkL,  entered  Into  a  contract  with 
intervener  in  effect  as  stated  by  him,  except 
that  the  same  provided  that  intervener  would 
procure  a  second  homestead  entry  for  plain- 
tiff upon  said  land  within  10  days  f rom_that 
time ;  that  as  part  thereof  plaintiff  agreed  to 
and  did  remain  In  Guymon  until  said  papers 
could  be  sent  as  aforesaid,  which,  when  re- 
ceived, plaintiff  was  informed  by  said  of- 
fice that  It  had  no  power  or  jurisdiction  to 
entertain  his  application  for  a  second  entry ; 
that  the  same  would  have  to  be  transmitted 
to  Washington,  and  that  it  would  take  per- 
haps a  year  for  the  same  to  be  passed  on; 
that  on  receipt  of  said  notice  intervener 
wanted  plaintiff  to  agree  to  wait,  which  he 
declined  to  do ;  that  he  was  not  entitled  un- 
der the  homestead  laws  to  file  the  entry  for 
which  said  application  was  made,  because  he 
had  exhausted  his  homestead  right  by  rea- 
son of  making  his  soldIer"s  declaratory  state- 
ment, and  hence  it  was  impossible  for  inter- 
vener to  perform  said  contract,  and  prayed 
tor  judgment  as  set  forth  in  his  original  pe- 
tition. 

After  intervener  bad  filed  a  reply,  in  ef- 
fect a  general  denial,  there  was  trial  to  the 
court,  and  a  general  finding  of  the  Issues 
In  favor  of  plaintiff,  and  that  the  defendant 
bank  was  indebted  to  him  in  the  sum  of 
$1,000.  After  judgment  rendered  and  enter- 
ed for  that  amount  said  bank  and  intervener 
bring  the  case  here. 

Unlike  counsel  for  plaintiff  In  error,  we  are 
not  at  a  loss  to  understand  upon  what  the- 
ory of  the  case  the  court  found  in  favor  of 
plaintiff.   As  the  finding  was  general  and  In- 


cluded the  finding  of  all  facts  necessary  to 
constitute  his  claim  (Hunter  Realty  Co.  et 
al.  v.  Spencer  et  al.,  21  Okl.  155,  95  Pac.  757, 
17  L.  R.  A.  [N.  S.]  G22  ;  Brewer  v.  Black, 
5  Okl.  57,  47  Pac.  1089;  Meyer  Bros.  Drug 
Co.  v.  Kelley,  5  Okl.  118,  47  Pac.  10G5),  It  is 
apparent  that  the  court,  independent  of  the 
legality  or  illegality  of  the  contract,  neces- 
sarily found  as  pleaded  and  testified  to  by 
plaintiff  and  denied  by  the  Intervener  that 
there  was  a  time  limit  of  10  days  from  the 
date  of  the  contract  In  which  intervener  had 
to  perform  his  part  thereof,  and  that  he  had 
failed  so  to  do  within  that  time,  and  that, 
too,  without  the  interference  of  plaintiff, 
rendering  performance  impossible.  These 
findings  are  amply  supported  by  the  record, 
which  discloses  that  pursuant  to  said  con- 
tract the  homestead  entry  of  the  former  en- 
tryman  was  canceled  September  1,  1906,  and 
at  the  same  time  plaintiff  made  application 
for  a  second  homestead  entry  to  embrace 
said  land ;  that  on  September  13th,  upon  in- 
formation  received  from  the  Land  Office  by 
both  parties  that  said  homestead  entry  could 
not  be  made,  plaintiff  executed  a  withdrawal 
of  said  application  which  was  filed  in  the 
Land  Office  September  22,  1906,  and  on  Sep- 
tember 21,  1906,  owing  to  a  defect  In  the 
first,  executed  a  second  withdrawal  which 
was  filed  September  24,  1906,  showing  that 
said  contract  had  not  been  performed  by  de- 
fendant within  the  10  days  in  which  he  had 
under  the  contract  to  secure  for  plaintiff  the 
proper  filing  and  thereby  earn  the  $1,000  in 
question. 

It  cannot  be  said,  as  urged  by  intervener, 
that  the  court  erred  in  admitting  parol  testi- 
mony to  prove  the  existence  of  the  time  limit 
as  part  of  the  contract  for  the  reason  that, 
while  plaintiff's  written  Instructions  to  the 
bank  contain  no  intimation  of  such  limit, 
there  is  no  pretense  that  the  contract  be- 
tween plaintiff  and  intervener  was  other 
than  in  parol  as,  in  effect,  alleged  and  not 
denied  in  the  pleadings.  It  is  unnecessary  to 
discuss  the  legality  of  the  contract  or  other 
assignments  of  error. 

As  there  is  in  the  record  evidence  reason- 
ably tending  to  support  the  finding  and  judg- 
ment, the  judgment  of  the  lower  court  is  af- 
firmed. All  the  Justices  concur. 
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STATE  t.  REEL. 
(Supreme  Court  of  Idaho.   March  8,  1911.) 
(Syllalua  ft*  the  Court.) 

1,  Bubglaby  (I  41*)— Evidence. 

The  evidence  held  sufficient  to  aaatain  the 
verdict. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  |  94;  Dec  Dig.  I  41.*] 

2.  Cbtminal  Law  (If  782,  829*)— Instruc- 
tions. 

The  Instructions  given  by  the  court  held 
to  sufficiently  cover  the  law  of  the  case,  and 
that  the  court  did  not  err  in  refusing  to  give 
certain  instructions  requested  by  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^  Cent  Dig.  I  2011;  Dec.  Dig.  ||  782, 

Appeal  from  District  Court,  Ada  County; 
Fremont  Wood,  Judge. 

Harry  Reel  was  convicted  of  burglary,  and 
appeals.  Affirmed. 

G.  G.  Adams  and  Harry  Eeyser,  for  appel- 
lant D.  C  McDougall,  Atty.  Gen.,  and  O. 
M.  Van  Duyn  and  J.  H.  Peterson,  Asst  Atty  a. 
Gen.,  for  the  State. 

SULLIVAN,  J.  The  appellant  was  Inform- 
ed against  Jointly  with  three  others  of  the 
crime  of  burglary  committed  with  explosives. 
Upon  arraignment  he  demanded  a  separate 
trial,  which  was  granted,  and  upon  the  trial 
he  was  fonnd  guilty  on  the  16th  day  of  Feb- 
ruary, 1910,  and  was  thereafter  sentenced  by 
the  court  to  be  confined  In  the  penitentiary 
of  the  state  for  a  term  of  not  less  than  10 
years.  A  motion  for  a  new  trial  was  denied. 
This  appeal  is  from  the  Judgment  and  from 
the  order  denying  the  new  trial. 

The  assignments  of  error  go  to  the  suffi- 
ciency of  the  evidence  to  support  the  verdict 
and  the  refusal  of  the  court  to  give  certain 
requested  instructions.  This  court  had  be- 
fore it  at  its  September,  1910,  term,  the  case 
of  State  v.  Harris,  111  Pac  406.  The  de- 
fendant in  that  case  was  informed  against  in 
the  same  Information  and  charged  with  the 
same  crime  as  the  defendant  in  this  case.  In 
that  case  this  court  held  that  the  evidence 
was  sufficient  to  rapport  the  verdict  In  the 
case  at  bar  the  evidence  was  substantially 
the  same  as  that  in  the  case  against  Harris. 
On  an  examination  of  the  evidence  we  find  It 
amply  sufficient  to  support  the  verdict  There 
Is,  therefore,  no  merit  in  the  contention  that 
the  evidence  Is  Insufficient  to  support  the 
verdict 

It  Is  next  contended  that  the  court  erred 
In  refusing  to  give  certain  instructions  re- 
quested by  counsel  for  defendant  It  Is  a 
well-settled  rule  of  law  that  where  the  In- 
structions to  the  Jury  fairly  state  the  law 
on  all  of  the  Issues  Involved,  it  Is  not  error 
to  refuse  requests  of  the  defendant  even 
though  they  may  be  a  repetition  of  the  law 
of  the  case.  On  an  examination  of  the  in- 
structions given,  we  find  that  they  sufficient- 


ly cover  the  law  of  the  case,  and  It  was  not 
error  to  refuse  to  give  the  instructions  re- 
quested by  defendant 

In  the  oral  argument  counsel  for  the  de- 
fendant referred  to  the  first  sentence  of  the 
last  instruction  requested  by  the  defendant 
which  is  as  follows :  "It  Is  the  policy  of  the 
law  that  it  is  better  that  99  guilty  men 
should  go  free  and  unpunished  than  that  1 
Innocent  man  should  suffer  for  another's 
crime."  The  court  did  not  err  In  refusing 
to  give  that  instruction,  as  the  sentence  above 
quoted  should  not  have  been  given  as  an  In- 
struction, nor  as  a  part  of  any  instruction, 
in  this  case.  It  is  the  duty  of  the  court  in 
Its  instructions  to  state  the  rules  of  law  ap- 
plicable to  the  evidence,  and  not  to  give  a 
dissertation  on  what  some  may  conceive  to 
be  the  policy  of  the  law.  It  is  the  policy  of 
the  law  to  let  no  guilty  man  escape,  but  It 
would  not  be  proper  for  the  court  to  declare 
that  policy  In  an  Instruction.  Instructions 
requested  by  the  defendant  are  properly  re- 
fused when  they  are  not  based  upon  some 
evidence  material  to  the  controversy,  al- 
though correct  as  abstract  principles  of  law. 

We  find  no  reversible  error  in  the  record. 
The  Judgment  Is  therefore  affirmed. 


AILSHIE,  P.  J., 
Judge,  concur. 


and  BUDGE,  District 


HETTINGER  v.  GOOD  ROAD  DIST.  NO.  1 
OF  WASHINGTON  COUNTY. 
(Supreme  Court  of  Idaho.    Feb.  8,  1911.) 

(SyUahut  by  the  Court.) 

1.  Highways    (f    122*)— Taxes—  Statutory 
Pbovisions. 

Sections  1066  and  1058  of  the  Revised 
Codes  of  Idaho,  as  amended  by  Laws  1909,  p. 
172,  are  not  in  conflict  in  providing  for  the  ap- 

filication  and  expenditure  of  the  revenue  raised 
a  a  good  road  district  by  the  levy  made  by  the 
road  commissioners  of  the  district  and  the  gen- 
eral tax  levy  mads  by  the  board  of  county  com- 
missioners. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec  Dig.  |  122.*] 

2.  Taxation  (|  47*)— Double  Taxation. 

It  is  not  double  taxation  for  the  statute  to 
authorise  the  board  of  county  commissioners 
to  provide  that  76  per  cent  of  the  general  tax 
levy  raised  for  road  purposes  in  a  good  road 
district  shall  be  expended  in  such  district  and 
25  per  cent  shall  go  into  the  county  road  fund 
for  expenditure  in  the  remaining  portions  of 
the  county,  as  there  is  no  taxing  the  same  prop- 
erty twice  during  the  same  year  for  the  same 
purpose  while  other  and  similar  property  is 
taxed  only  once  during  the  same  period  for  the 
same  purpose. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  II  104-114;  Dec.  Dig.  I  47.*] 

8.  Statutes  (|  97*)  —  "Local  ob  Special 
Laws." 

The  good  roads  law  (Rev.  Codes,  H  1049- 
1068  inclusive),  providing  for  the  organisation 
and  government  of  good  road  districts,  is  not  a 
"local  or  special  law"  as  used  in  section  19, 
art  3.  of  the  state  Constitution,  as  it  is  genera! 
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In  its  application,  and  applies  alike  to  all  sec- 
tions of  the  state  where  the  taxpayers  are  will- 
ing to  assume  the  burden  of  additional  taxation 
for  the  purpose  of  improving  the  roads  within 
such  sections,  and  applies  to  all  good  road  dis- 
tricts within  the  state,  and  relates  to  all  of  a 
class. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  108,  109;  Dec.  Dig.  f  97.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4208-4213;  vol.  7,  pp.  6577-6584; 
vol.  8,  p.  7802.] 

4.  Highways  <|  90*)— Good  Road  Districts 
—Establishment— Nonci  'of  Election— 
Sufficiency,  of  Publication. 

The  publication  of  the  notice  calling  for  an 
election  for  the  purpose  of  determining  whether 
a  good  road  district  should  be  organized,  pub- 
lished once  a  week  for  two  consecutive  weeks, 
beginning  with  the  issue  of  August  14,  1909, 
and  ending  with  the  issue  of  August  21.  1909, 
of  the  election  to  be*  held  August  80,  1909,  is  a 
compliance  with  the  provisions  of  section  1052, 
which  requires  that  the  notice  be  published  at 
least  two  weeks  prior  to  such  election. 

[Ed.  Note.— For  other  cases,  Bee  Highways, 
Dec.  Dig.  f  90.*] 

5.  Statutes  (I  47*)— Validity— Uncertain- 
ty—'Good  Road  District  —  Issuance  of 
Bonds. 

Rev.  Codes,  |  1054,  authorizing  the  issue 
of  bonds  of  a  good  road  district,  provides  no 
method  or  means  of  giving  notice  of  the  elec- 
tion authorizing  such  bonds,  or  the  method  of 
conducting  the  same,  and  is  incomplete,  indef- 
inite, and  incapable  of  being  executed,  and  is 
therefore  illegal  and  void. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  47;  Dec.  Dig.  5  47.*] 

(Additional  Bylldbut  ly  Editorial  Staff.) 

6.  Statutes  (I  64*)— Partial  Invalidity- 
Good  Road  districts. 

Good  roads  law  (Rev.  Codes  1905,  |§  1049- 
1068,  inclusive),  providing  for  organization  of 
good  road  districts,  for  officers  for  such  districts, 
and  that  such  organization  shall  supersede  all 
other  road  districts  or  parts  of  districts  within 
such  good  road  districts,  and  that  the  road  com- 
missioners shall  have  power  to  levy  and  apply  all 
road  taxes  collected  within  their  respective  dis- 
tricts being  complete,  without  section  1054 
authorizing  the  issue  of  bonds  of  the  district 
which  section  is  void,  the  fact  that  the  district 
is  unable  to  vote  bonds  does  not  affect  its  le- 
gality, or  the  power  of  the  district  to  govern 
the  road  matters  thereof  and  the  remainder  of 
the  act  is  not  invalidated  by  the  invalidity  of 
section  1054. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  58-66;  Dec.  Dig.f  64.*] 

Appeal  from  District  Court,  Washington 
County;  Ed.  L.  Bryan,  Judge. 

Action  by  Perry  F.  Hettinger  against  Good 
Road  District  No.  1  of  Washington  County. 
From  a  judgment  for  defendant  and  an  or- 
der denying  a  new  trial,  plaintiff  appeals. 
Modified. 

Smith  ft  Scatterday,  for  appellant  B.  S. 
Varlan,  for  respondent'  Ed.  R  Coulter,  ami- 
cus curias. 

STEWART,  C.  J.  This  action  was  brought 
for  the  purpose  of  having  determined  the 
legality  of  the  organization  of  Good  Road 
District  No.  1  of  Washington  county  and  a 
proposed  Issuance  and  sale  of  bonds  of  said 


district  in  the  sum  of  $10,000,  to  be  Issued 
for  the  purpose  of  raising  funds  with  which 
to  construct  roads  in  said  district.  The 
cause  was  tried  and  a  judgment  rendered, 
adjudging  that  Good  Road  District  No.  1 
was  in  all  respects  legal  and  valid,  and  that 
the  proposed  bond  issue  of  said  district  in 
the  sum  of  $10,000,  bearing  interest  at  the 
rate  not  to  exceed  6  per  cent  per  annum, 
and  maturing  in  20  years  with  the  privilege 
of  redemption  after  10  years,  authorized  at 
an  election  held  on  the  7th  day  of  April, 
1910,  was  in  all  respects  legal  and  valid, 
and  that  said  bond  issue  was  a  legal  and 
valid  obligation  of  said  Good  Road  District 
No.  1.  A  motion  for  a  new  trial  was  made 
and  overruled,  and  this  appeal  is  from  the 
judgment  and  from  the  order  overruling  the 
motion  for  a  new  trial. 

Appellant  assigns  five  errors.  First,  that 
there  is  such  a  conflict  between  the  provi- 
sions of  Rev.  Codes,  §§  1056  and  1058,  as 
amended  by  Laws  of  1909,  p.  172,  as  to  be 
Irreconcilable  and  therefore  renders  such 
act  Invalid  and  Inoperative.  Section  1056, 
supra,  among  other  things  provides:  "For 
the  purpose  of  providing  moneys  for  the 
more  extensive  improvement  of  roads  in  such 
districts,  there  is  hereby  appropriated  and 
the  county  auditor  shall  set  apart  seventy-five 
per  cent  (75%)  of  the  general  tax  levy  raised 
for  road  purposes  in  the  district  to  the 
credit  of  such  district,  which  shall  constitute 
a  fund  for  the  improvement  of  the  roads  in 
such  districts."  While  section  1058,  supra, 
among  other  things  provides:  "When  any 
such  good  road  districts  is  organised  under 
the  provisions  of  this  chapter,  it  shall  super- 
sede all  other  road  districts  or  parts  of 
districts  within  the  limits  of  such  good  road 
district  and  the  good  road  commissioners 
shall  have  the  power  to  levy  and  apply  all 
road  taxes  collected  within  their  respective 
districts." 

It  is  very  clear,  however,  that  when  these 
two  sections  are  carefully  examined  there  is 
no  conflict  in  their  provisions.  Section  1056 
makes  it  the  duty  of  the  board  of  good  road 
commissioners  of  a  district  to  provide  for 
a  tax  levy  each  year  within  their  respective 
districts,  upon  the  assessable  property  with- 
in such  district  sufficient  to  pay  the  interest 
on  bonds  outstanding  against  such  district, 
also  to  pay  any  other  indebtedness  incurred 
during  the  year  in  which  such  levy  is  made. 
And  this  section  further  provides:  "For  the 
purpose  of  providing  moneys  for  the  more 
extensive  improvement  of  roads  in  such  dis- 
trict, there  is  hereby  appropriated  and  the 
county  auditor  shall  set  apart  seventy-five 
per  cent.  (75%)  of  the  general  tax  levy  raised 
for  road  purposes  in  the  district  to  the  cred- 
it of  such  district" 

While  this  section  provides  for  two  sources 
for  the  raising  of  revenues  to  be  used  In  a 
good  road  district,  the  first  by  a  special  tax, 


•For  otasr  cwum  im  wu  topic  sad  asettoa  NUMBER  la  D*c  Dig.  *  Am.  Dig.  Key  No.  gartos  ft  lUp'r  Iad«zt« 


Digitized  by 


Google 


Idaho) 


HETTINGER  r.  GOOD  ROAD  DIST.  NO.  1 


723 


and  the  second  by  the  general  tax  levy 
made  by  tbe  board  of  county  commissioners, 
still  it  Is  apparent  that  the  language  used  in 
section  1058,  "and  the  good  road  commis- 
sioners shall  have  the  power  to  levy  and 
apply  all  road  taxes  collected  within  their 
respective  districts,"  has  reference  to  the 
taxes  levied  and  collected  by  the  board  of 
good  road  commissioners  within  the  district, 
and  has  no  reference  to  the  75  per  cent  of  the 
general  tax  levy  made  by  the  board  of  county 
commissioners,  notwithstanding  the  fact  that 
the  latter  is  set  apart  to  said  district  and 
authorized  to  be  expended  within  the  same. 
This  construction  of  the  language  found  in 
section  1058  perfectly  harmonizes  these  two 
sections.  This  construction  Is  clearly  indi- 
cated when  we  take  into  consideration  the 
language  of  this  section  which  follows  the 
above-quoted  provision:  "It  shall  be  the  duty 
of  the  board  of  county  commissioners  to 
apportion  to  such  good  road  district  all 
road  and  poll  taxes  collected  or  levied  with- 
in their  district"  This  clearly  indicates 
that  the  Legislature  was  dealing  with  the 
special  tax  authorized  tp  be  levied  by  the 
commissioners  of  the  road  district  and  not 
with  the  75  per  cent  of  the  general  tax 
levy  referred  to  in  section  1056. 

It  is  next  contended  that  tbe  act  authoriz- 
ing the  organization  of  good  road  districts 
is  repugnant  to  the  provisions  of  section  10, 
art  3,  of  the  state  Constitution.  This  sec- 
tion, among  other  things,  provides:  "The 
Legislature  shall  not  pass  local  or  special 
laws  in  any  of  the  following  enumerated 
cases  *  *  *  opening,  altering,  maintain- 
ing, working  on,  or  vacating  roads,  highways, 
streets,  alleys,  town  plats,  parks,  cemeter- 
ies, or  any  public  grounds  not  owned  by  the 
state."  This  section  of  the  Constitution 
prohibits  the  Legislature  from  passing  a 
law  which  is  local  or  special  with  reference 
to  "opening,  altering,  maintaining,  working 
on,  or  vacating  roads,  highways,"  etc.  The 
good  roads  law,  however,  is  not  local  or 
special  as  used  In  this  section  of  the  Consti- 
tution. It  is  general  In  its  application,  and 
applies  alike  to  all  sections  of  the  state 
where  the  taxpayers  thereof  are  willing  to 
assume  the  burden  of  additional  taxation 
for  the  purpose  of  improving  the  roads  with- 
in such  section,  and  applies  to  all  good  road 
districts  within  the  state,  and  relates  to  all 
of  a  class,  and  is  like,  in  its  operation  to 
the  organization  of  cities  and  villages  with- 
in the  state,  Irrigation  districts  and  other 
municipalities,  which  are  provided  for  by  a 
general  law.  Boise  Irrigation,  etc.,  v.  Stew- 
art, 10  Idaho,  88,  77  Pac.  25,  321. 

Third.  It  is  contended  that  because  of  the 
provisions  of  section  1056,  which  provides 
that  75  per  cent,  of  the  general  tax  levy 
made  by  the  board  of  county  commissioners 
for  road  purposes  is  set  apart  to  a  good  road 
district  and  the  remaining  25  per  cent  is 
to  be  expended  by  the  county  commissioners 
upon  the  roads  of  the  county  outside  of  such 


good  road  district  It  is  double  taxation, 
and  contrary  to  the  provisions  of  section  5, 
art  7,  of  the  Constitution.    There  is  no 
merit  in  this  contention.   There  is  only  one 
tax  levy  made  by  the  board  of  county  com- 
missioners for  road  purposes,  and  the  fact 
that  75  per  cent  of  the  general  tax  levy  made 
by  the  board  of  county  commissioners  within 
a  road  district  is  set  apart  by  the  county 
auditor  to  such  district  and  the  remaining 
25  per  cent  is  authorized  to  be  expended  by 
the  board  of  county  commissioners  upon  the 
roads  of  the  county  outside  of  such  good  roads 
district  does  not  make  the  property  of  such, 
district  subject  to  double  taxation.  There- 
is  no  taxing  the  same  property  twice  during, 
the  same  year  for  the  same  purpose,  while- 
other  like  and  similar  property  is  taxed* 
only  once  during  the  same  period  for  the 
same  purpose.  The  25  per  cent  which  goes- 
to  the  road  fund  of  tbe  county  is  authorized" 
to  be  expended  by  the  board  of  county  com- 
missioners for  maintaining  and  repairing: 
public  bridges  and  public  highways,  and  di- 
rectly and  indirectly  benefits  the  taxpayers- 
of  the  district    Such  expenditure  is  au- 
thorized to  be  used  In  constructing  and! 
maintaining  a  general  road  system  within 
the  county,  thus  affording  opportunities  for 
the  inhabitants  of  the  various  districts  to 
pass  from  one  section  of  the  county  to  an- 
other.   It  is  the  application  of  the  fund 
received  by  taxation  and  not  a  double  taxa- 
tion of  the  same  property. 

Section  882  of  the  Revised  Codes  authoriz- 
es the  board  of  county  commissioners  to  levy 
a  general  road  tax  upon  all  the  property 
within  tbe  county,  including  the  towns  and; 
cities,  and  the  county  is  required  to  turn-, 
over  to  such  towns  and  cities  one-fourth  of 
the  fund  thus  raised  to  be  expended  by  the- 
municipalltles  upon  its  streets  and  alleys,, 
and  under  the  provisions  of  section  2238  of. 
the  Revised  Codes,  towns  and  cities  are 
given  authority  to  raise  an  additional  fund 
by  special  taxation  for  the  same  purpose, 
and  the  same  argument  made  in  this  case 
would  apply  to  section  882  with  reference 
to  turning  over  a  portion  of  the  general  tax . 
levied,  to  a  municipality,  and  likewise  many 
other  sections  of  the  statute  would  be  af- 
fected by  the  same  course  of  reasoning ;  but 
clearly  these  various  provisions  are  not  dou- 
ble taxation.  Boise  Irrigation,  etc.,  v.  Stew- 
art 10  Idaho,  38,  77  Pac.  25,  321. 

It  is  next  contended  that  full  notice  was- 
not  given  of  the  election  called  for  the  pur- 
pose of  determining  whether  or  not  the  dis- 
trict should  be  organized.  Section  1052,  with 
reference  to  the  notice  which  shall  be  given* 
among  other  things  provides:  "Such  notice* 
shall  be  published  for  at  least  two  weeks 
prior  to  such  election  in  a  weekly  newspaper 
printed  and  published  within  the  county  in 
which  such  district  is  located,  and  copies  of 
such  notice  shall  be  posted  in  at  least  three  - 
places  in  said  proposed  district  at  least  two 
weeks  before  the  date  of  such  election."  The- 
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affidavit  of  publication  In  this  case  shows 
that  the  notice  was  published  once  a  week 
for  two  consecutive  weeks  beginning  with 
the  issue  of  August  14,  1909,  and  ending  with 
the  issue  of  August:  21,  1909,  one  week  in- 
tervening between  the  first  and  last  publi- 
cation. 

It  will  be  observed  that  the  statute  does 
not  provide  the  number  of  times  the  notice 
shall  be  published,  but  it  appears  from  the 
dates  of  publication  that  15  days  intervened 
between  the  first  publication  and  the  election, 
August  80th,  and  that  full  two  weeks  inter- 
vened between  the  first  publication  and  the 
election.  The  notice  was  sufficient  Har- 
pold  v.  Doyle,  16  Idaho,  671,  102  Pac.  168; 
Sherwood  v.  Wallln  et  al.,  154  Cal.  735,  99 
Pac.  191;  State  of  Nevada  v.  Yellow  Jacket 
S.  M.  Co.,  5  Nev.  418;  Ricketts  v.  Hyde 
Park.  86  111.  110;  Elder  v.  Horseshoe  Mln. 
ft  Mill.  Co.,  194  U.  S.  248,  24  Sup.  Ct  643, 
48  L.  Ed.  960;  Olcott  v.  Robinson,  21  N.  Y. 
150,  78  Am.  Dec.  126. 

Fifth.  It  is  also  contended  that  the  bond 
election  was  illegal  and  void  for  the  reason 
that  the  statute  does  not  provide  for  holding 
such  election.  Section  1054  of  the  Revised 
Codes  authorizes  the  good  road  commission- 
ers, "with  the  consent  of  a  two-thirds  ma- 
jority of  the  qualified  electors  at  their  re- 
spective districts,  voting  at  any  election  held 
for  the  purpose  of  issuing  bonds,  to  issue 
bonds  not  exceeding  25  per  cent  of  the  assess- 
ed value  of  the  real  property  within  such  good 
road  district"  This  section,  however,  makes 
no  provision  for  any  notice  of  election  or 
the  manner  of  conducting  the  same,  or  the 
qualification  of  the  voters  thereat,  or  how, 
or  in  what  manner,  or  by  whom,  such  elec- 
tion shall  be  held.  Counsel  for  respondent 
however,  contends  that  the  provisions 
found  in  section  1052  of  the  Revised  Codes, 
in  relation  to  the  election  of  road  commis- 
sioners, should  apply  to  elections  held  under 
the  provisions  of  section  1054  for  the  issuing 
of  bonds.  Section  1052  provides  with  ref- 
erence to  the  holding  of  elections  for  road 
commissioners  as  follows:  "The  said  elec- 
tions, notices  thereof  and  the  manner  of 
conducting  the  same,  shall  be  in  all  respects 
like  those  now  required  for  the  election  of 
school  directors  in  independent  school  dis- 
tricts." This  section,  however,  in  no  way 
refers  to  elections  to  be  held  for  the  purpose 
of  authorizing  a  bond  issue,  and  there  is  no 
intimation  by  any  language  used  in  the  sec- 
tion that  the  Legislature  Intended  to  make 
the  statute  with  reference  to  holding  elec- 
tions for  directors  in  independent  school 
districts  apply  and  govern  elections  held 
under  the  provisions  of  section  1054.  The 
elections  referred  to  in  section  1052  relate 
wholly  to  the  organization  of  the  district 
and  the  election  of  commissioners  for  such 
districts,  and  no  reference  Is  had  to  elections 
held  under  the  provisions  of  section  1054. 


In  fact,  there  is  no  method  provided  in  sec- 
tion 1054,  or  in  any  other  part  of  the  act 
which  provides  for  the  method  or  the  ma- 
chinery for  carrying  out  and  executing  this 
section.  The  section,  therefore,  Is  uncertain, 
indefinite,  and  Incapable  of  execution,  and 
is  invalid  and  of  no  force  or  effect 

The  question  arises,  however,  whether  the 
fact  that  section  1064  is  Incomplete  and  in- 
capable of  execution  would  affect  the  validi- 
ty of  the  remainder  of  the  act  It  will  be 
found  from  an  examination  of  this  act  that 
it  provides  for  the  organization  of  good 
road  districts,  for  officers  to  control  and 
govern  the  same,  and  that  such"  organization 
shall  supersede  all  other  road  districts  or 
parts  of  districts  within  the  limits  of  such 
good  road  districts,  and  that  the  road  com- 
missioners shall  have  the  power  to  levy  and 
apply  all  road  taxes  collected  within  their 
respective  districts,  and  is  complete  and  en- 
tire and  operative  with  section  1054  eliminat- 
ed. The  fact  that  the  district  is  unable  to 
vote  bonds  does  not  affect  Its  legality  or  the 
power  of  such  district  to  control  and  govern 
the  road  matters  of  such  district  Cunning- 
ham  v.  Thompson,  108  Pac.  898;  Knight  v. 
Trigg,  16  Idaho,  256,  100  Pac.  1060. 

The  judgment  of  the  district  court  Is 
therefore  modified,  and  the  trial  court  is 
directed  to  enter  judgment  affirming  and 
decreeing  the  legality  of  Good  Road  District 
No.  1  of  Washington  county,  Idaho,  and 
decreeing  that  the  bond  issue  of  said  Good 
Road  District  No.  1  in  the  sum  of  $10,000 
is  illegal  and  void  Costs  awarded  to  the 
appellant 

SULLIVAN,  J.,  concurs. 

AILSHIB,  J.  (concurring  specially).  I  con- 
cur in  all  the  conclusions  reached  in  this 
case  except  as  to  the  validity  of  the  publica- 
tion of  notice  of  election  for  organization 
of  the  district.  I  am  unable  to  concur  In 
the  holding  that  eight  days  constitute  "two 
weeks"  within  the  meaning  of  the  statute. 
In  my  opinion,  such  a  holding  is  contrary 
both  to  the  letter  and  the  spirit  of  the  law. 
I  had  occasion  to  express  my  view  on  this 
subject  in  Harpold  v.  Doyle,  16  Idaho,  693, 
102  Pac.  158. 


COUGHANOUR  v.  GRAYSON. 
(Supreme  Court  of  Idaho.   Jan.  31,  191L  Re- 
hearing denied  Feb.  28,  1911.) 

(Syllabi*  by  the  Court.) 

L  Spzcmc  Performance  (|  45*)— Statute 
of  Fbauds— Past  Pkbfobmaucb. 

Under  the  provisions  of  section  6007  of  the 
Revised  Codes,  no  estate  or  interest  in  real 
property,  other  than  for  leases  for  a  term  not 
exceeding  one  year,  nor  any  trust  or  power 
over  or  concerning  it,  or  in  any  manner  relating 
thereto,  can  be  created,  granted,  assigned,  ear- 
rendered,  or  declared,  otherwise  than  by  opera- 
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tion  of  law,  or  a  conveyance  or  other  Instru- 
ment in  writing,  subscribed  by  the  party  creat- 
ing, granting,  assigning,  surrendering,  or  declar- 
ing the  same,  or  by  bis  lawful  agent  thereunto 
authorised  by  writing. 

[Bd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Gent  Dig.  |  127;  Dec.  Dig.  |  45.*] 

2.  Specific  Performance  (|  45*)— Past  Pkb- 
fobmance  of  obal  agreement. 

Under  the  provisions  of  section  6008,  Rev. 
Codes,  it  is  provided,  among  other  things,  that 
the  provisions  of  section  6007  must  not  be 
construed  so  as  to  abridge  the  power  of  any 
court  to  compel  the  specific  performance  of  an 
agreement  in  case  of  part  performance  thereof. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  |  45.*] 

3.  Spbcctio  Performance  (|  121*)  —  Oral 
aobxemxift  fob  &alk  of  interest  in  land 
— Pabt  Performance— Evidence. 

Held,  under  the  evidence,  that  the  plaintiff 
had  paid  the  full  purchase  price  for  a  one-sev- 
enth interest  in  the  mining  claims  involved,  or 
in  the  net  proceeds  arising  from  the  working  or 
sale  thereof. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  f  896;  Dec.  Dig.  |  121.*] 

Appeal  from  District  Court,  Ada  County; 
Fremont  Wood,  Judge. 

Action  by  William  A.  Coughanour  against 
George  W.  Grayson.  Judgment  for  defend- 
ant, and  plaintiff  appeals  from  an  order  de- 
nying a  new  trial.  Reversed  and  remanded, 
with  instructions. 

Hawley,  Puckett  &  Hawley,  for  appellant 
Cavanah  &  Blake,  for  respondent 

SULLIVAN,  J.  This  action  was  originally 
commenced  In  the  district  court  of  Boise 
county,  and  the  mining  claims  referred  to 
herein  are  situated  near  Quartzburg,  in  said 
county.  By  stipulation  of  parties  the  cause 
was  transferred  to  the  Ada  county  district 
court  for  trial.  After  the  transfer,  plaintiff, 
without  objection,  filed  his  amended  com- 
plaint 

The  complaint  shows,  among  other  things, 
that  on  June  12,  1896,  the  plaintiff,  together 
with  Thomas  Mootry,  Jr.,  and  David  E» 
Coughanour,  were,  and  for  more  than  five 
years  prior  thereto  had  been,  the  owners  of 
the  Pioneer,  Gold  Hill,  Dunlap,  and  the  Con- 
federate lode  mining  claims,  situated  In  Gran- 
ite Creek  mining  district,  Boise  county; 
that  by  reason  of  trouble  between  the  own- 
ers of  said  mining  claims  suit  had  been  com- 
menced in  the  district  court  of  said  Boise 
county  for  the  division  or  sale  of  said  min- 
ing claims,  and  a  decree  had  been  entered 
therein  directing  such  sale,  which  sale  was 
made  by  the  sheriff  of  that  county;  that 
Robert  R.  Grayson,  son  of  the  respondent, 
prior  to  the  sale,  had  informed  himself 
with  reference  to  said  mining  claims,  and 
bad  resolved  to  purchase  them  in  behalf  of 
himself  and  the  respondent;  that  plaintiff 
had  for  a  number  of  years  been  the  manager 
in  the  operation  of  said  mining  claims,  and 
prior  to  the  said  sheriff's  sale  said  Robert  R. 
Grayson  proposed  to  appellant  that  he  would 


at  said  sheriff's  sale  purchase  said  mining 
claims  and  pay  for  them,  and  make  such  ex- 
penditures as  were  necessary  for  the  future 
development  thereof,  and  In  consideration  of 
plaintiffs  giving  him  certain  information  and 
advising  him  as  to  the  proper  course  of  pro- 
cedure and  best  method  of  working  them, 
and  assisting  him  in  the  working  or  dispos- 
ing of  said  claims,  and  aiding  Mm  to  prevent 
future  litigation  In  regard  thereto,  he  would 
pay  the  plaintiff  one-seventh  of  all  the  prof- 
its in  the  workings  of  said  claims,  In  the 
event  they  were  worked,  and  one-seventh  of 
all  moneys  or  other  matters  of  value  derived 
from  the  sale  thereof,  less  the  expenditures 
made  thereon,  and  that  plaintiff  agreed  to 
said  proposition  and  said  contract  was  en- 
tered Into  between  him  and  said  Robert  R. 
Grayson,  who  represented  himself  and  the 
defendant  in  said  matter ;  that  such  proceed- 
ings were  had  at  such  sale  that  the  said 
Robert  R.  Grayson  bought  In  said  claims  for 
the  sum  of  $4,500  and  took  a  deed  therefor ; 
that  under  such  sale  the  respondent  and  the 
said  Robert  R.  Grayson,  who  Is  now  de- 
ceased, frequently  advised  with  the  plaintiff 
In  regard  to  the  best  procedure  and  method 
of  working  the  claims  and  disposing  of  them, 
and  in  reference  to  legal  complications  sur- 
rounding them  under  the  terms  of  said  agree- 
ment ;  that  afterward,  and  in  the  year  1899, 
the  respondent  succeeded  to  the  entire  in- 
terest  of  said  Robert  R.  Grayson  In  said  min- 
ing claims,  and  since  that  time  and  up  to  the 
time  of  selling  them  to  other  parties  was  the 
sole  owner  thereof;  that  at  all  times  prior, 
to  acquiring  title  to  said  mining  claims  in 
his  own  name  the  respondent  was  aware  of 
the  contract  between  plaintiff  and  his  son 
Robert,  and  assented  thereto,  both  orally  and 
In  writing,  and  In  1897,  at  Boise  City,  Idaho, 
renewed  the  contract  and  agreement  made 
between  Robert  R.  Grayson  and  the  plaintiff 
with  reference  to  the  Interest  of  plaintiff  in 
said  mining  property ;  that  In  August,  1906, 
the  defendant  sold  and  disposed  of  the  prop- 
erty in  question,  receiving  a  large  sum  there- 
for; that  appellant  thereafter  demanded  a 
settlement  or  accounting  with  the  respondent 
which  was  refused,  and  the  plaintiff  there- 
fore asks  as  his  relief  in  the  action  "that  the 
defendant  be  adjudged  to  account  and  pay 
to  plaintiff  one-seventh  of  all  amounts  re- 
ceived by  him  from  any  source  in  and  about 
said  mining  claims  over  and  above  the 
amount  paid  out  by  him  for  said  claims,  or 
on  account  thereof." 

The  respondent  answered  the  amended 
complaint,  and  denied  upon  information  and 
belief  the  ownership  of  the  property  in  liti- 
gation upon  the  part  of  plaintiff  and  his  as- 
sociates and  the  troubles  between  them,  but 
admits  that  a  suit  was  brought  for  a  divi- 
sion or  sale  of  the  property ;  also,  that  prior 
to  the  sale  of  the  property  Robert  R.  Gray- 
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son  (defendant's  son)  made  examination  of 
the  property,  and  avers  that  he  made  such 
examination  as  defendant's  agent,  but  de- 
nies that  he  was  agent  in  all  matters  affect- 
ing said  property;  denies  on  information 
and  belief  that  the  alleged  agreement  be- 
tween plaintiff  and  Robert  R  Grayson  had 
«ver  been  made,  or  that  plaintiff  had  ever 
been  superintendent  or  manager  of  the  min- 
ing claims  in  question,  or  in  charge  thereof, 
and  all  other  allegations  of  a  similar  nature 
in  the  amended  complaint ;  admits  that  Rob- 
ert R  Grayson  bought  said  mining  claims  at 
sheriff's  sale,  but  alleges  that  in  buying 
'these  claims  he  did  so  as  the  agent  of  de- 
fendant and  for  defendant,  and  that  the  de- 
fendant was  the  real  owner  of  said  claims 
and  that  said  Robert  R.  Grayson  was  not 
«n  owner  therein;  denies  on  information 
■and  belief  that  defendant  rendered  assist- 
ance in  regard  to  the  working  of  said  claims, 
attending  to  lawsuits,  etc.;  admits  that  in 
1899  the  said  Robert  R.  Grayson  deeded  the 
-property  in  question  to  the  defendant,  but 
denies  that  up  to  that  time  said  Robert  R. 
Grayson  had  any  interest  in  the  claims,  and 
alleges  he  had  been  holding  them  in  trust 
for  the  plaintiff;  denies  any  knowledge  of 
the  agreement  between  his  said  son  and  the 
appellant  with  reference  to  said  claims  and  a 
renewal  on  the  part  of  respondent  of  the 
agreement  between  his  said  son  and  appel- 
lant, and  denies  generally  any  right  or  in- 
terest of  the  plaintiff  in  or  to  the  claims  or 
■the  proceeds  of  them ;  admits  the  sale  of  the 
mining  claims  in  question  as  alleged  in  the 
-complaint,  and  also  demand  by  plaintiff  for 
«n  accounting. 

The  defendant  then  sets  up  as  a  defense 
mew  matter  to  the  effect  that  in  1896  he  em- 
ployed his  said  son  to  act  as  his  agent  to  pur- 
chase the  property  described  in  the  com- 
plaint, and  that,  In  accordance  with  said 
•employment,  said  Robert  R.  Grayson  proceed- 
■ed  to  Idaho  and  bought  the  property  in 
-question ;  that  said  Robert  had  no  power  to 
•make  any  contract  or  agreement  of  any  kind 
with  reference  to  the  property  except  to  pur- 
chase the  same ;  that  afterward,  and  in  1899, 
Robert  deeded  the  property  to  the  defendant, 
and  tbat  defendant  had  never  at  any  time 
had  any  knowledge  of  any  agreement  be- 
tween his  son  and  the  plaintiff  wlthJ  refer- 
ence to  the  property,  and  never  agreed  in 
his  own  behalf  with  plaintiff  that  plaintiff 
should  be  interested  in  said  property.  An- 
swering further,  the  defendant  pleads  that 
the  pretended  agreement  set  forth  in  plain- 
tiff's complaint  was  an  agreement  creating 
an  Interest  in  real  estate,  and  that  the  agree- 
ment was  not  in  writing,  and  no  memoran- 
dum or  note  thereof  in  writing  was  signed 
by  the  defendant,  also  alleges  that  he  never 
made  any  agreement  at  any  time  with  plain- 
tiff in  regard  to  said  mining  claims. 

Upon  the  issues  thus  made  the  cause  came 
on  for  trial  before  the  court  without  a  jury. 


During  the  trial,  the  defendant  interposed 
objections  to  the  Introduction  of  any  testi- 
mony tending  to  show  any  estate  or  interest 
in  said  mining  claims  unless  it  was  first 
shown  that  said  interest  was  created,  grant- 
ed, or  declared  by  an  Instrument  in  writing 
and  subscribed  by  the  parties.  The  court 
under  said  objection  and  a  number  of  other 
similar  objections  made  a  tentative  ruling 
overruling  the  objections,  with  the  under- 
standing that  such  objections  should  be  fur- 
ther considered  on  final  argument  At  the 
conclusion  of  the  evidence,  the  defendant 
moved  for  a  nonsuit,  which  was  denied,  and 
thereupon  proceeded  to  put  in  his  testimony. 
At  the  close  of  the  evidence  the  cause  was 
argued  and  submitted  to  the  court  for  its 
decision.  Finding  of  facts  was  made  in  fa- 
vor of  the  defendant  and  judgment  entered 
in  his  favor.  A  motion  for  a  new  trial  was 
overruled,  and  the  appeal  was  taken  there- 
from. 

The  decision  of  the  court  was  based  upon 
the  ground  that  the  agreement  or  contract 
upon  which  plaintiff  sought  to  recover  in 
this  action  is  for  an  interest  in  real  estate 
which  cannot  be  created  other  than  by  op- 
eration of  law  or  a  conveyance  or  other  in- 
strument in  writing  subscribed  by  the  party 
creating  it  Section  6007,  Rev.  Codes.  In 
rendering  that  decision  upon  the  evidence  we 
think  the  trial  court  overlooked  the  provi- 
sions of  section  6008,  Rev.  Codes,  which  sec- 
tion is  as  follows:  "The  preceding  section 
must  not  be  construed  to  affect  the  power  of 
a  testator  in  the  disposition  of  his  real  prop- 
erty by  a  last  will  and  testament,  nor  to  pre- 
vent any  trust  from  arising  or  being  extin- 
guished by  implication  or  operation  of  law, 
nor  to  abridge  the  power  of  any  court  to 
compel  the  specific  performance  of  an  agree- 
ment, in  case  of  part  performance  thereof." 
It  is  expressly  declared  in  that  section  that 
the  preceding  section,  to  wit,  section  6007, 
must  not  be  construed  to  affect  nor  to  abridge 
the  power  of  any  court  to  compel  the  specific 
performance  of  an  agreement  in  case  of  part 
performance  thereof.  The  evidence  clearly 
shows  tbat  plaintiff  was  to  have  a  one-sev- 
enth Interest  in  said  mines  or  the  net  pro- 
ceeds thereof  in  case  a  sale  was  made.  He 
had  been  superintendent  in  the  working  of 
those  mines  for  many  years,  and  for  said  in- 
terest therein  he  made  a  detailed  report  to 
Robert  R  Grayson  of  the  working  and  de- 
velopment of  said  mines  for  17  years,  giving 
the  output  of  the  mine  during  that  time,  the 
length  of  tunnels,  the  working  conditions, 
the  product  of  the  mines  during  that  time, 
the  dividends  that  had  been  declared,  and 
everything  pertaining  to  the  working  of  said 
mines  that  was  in  plaintiff's  possession.  It 
clearly  appears  from  the  evidence  that  plain- 
tiff rendered  valuable  services  to  the  re- 
spondent, for  which  services  he  was  to  re- 
ceive a  one-seventh  interest  in  said  property, 
or  one-seventh  of  the  net  proceeds  thereof 
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In  case  of  a  sale.  This  was  dependent  upon 
Grayson's  purchasing  said  mines  at  said  sher- 
iff's sale,  which  he  did,  paying  $4,500  there- 
for. 

Appellant  testified  as  follows:  "He  [refer- 
ring to  Robert  R.  Grayson]  said  that  in  view 
of  what  1  had  done  for  him,  and  also  of  my 
knowledge  of  the  mine  in  future  workings, 
etc.,  was  of  incalculable  value  to  any  one, 
and  that  in  view  of  that  he  would  concede 
to  my  wishes."  Grayson,  after  getting  all  of 
the  Information  that  he  could  from  the  plain- 
tiff, and  after  plaintiff's  giving  him  all  the 
Information  he  had  in  regard  to  said  proper- 
ty, purchased  the  same  at  sheriff's  sale  for 
$4,500.  Plaintiff  further  testified:  "I  advis- 
ed with  him  in  regard  to  the  procedure  and 
methods  of  working  these  claims  and  of  dis- 
posing of  them  and  kindred  matters,  and  in 
particular  as  to  disposing  of  the  property. 
He  asked  me  a  great  many  questions  as  to 
the  workings  of  the  mine,  what  I  thought  of 
the  conditions  of  the  mine  as  to  the  lower 
values,  and  everything  that  it  was  possible 
for  a  mining  man  to  think  of.  He  wanted  to 
get  at  the  real  value  of  the  mines.  I  con- 
tinued this  advice  and  these  consultations 
right  along  after  that  whenever  called  upon. 
At  two  different  times  I  met  with  him  after 
that,  and,  when  I  came  down  with  him  after 
the  sale,  we  talked  frequently  of  the  matter 
in  that  respect  here  in  Boise,  and  I  recall 
meeting  him  twice  afterwards— once  at  Pay- 
ette and  once  here  in  Boise,  and  we  spent 
two  or  three  days  here."  The  witness  also 
testified  ae  follows:  "Grayson  agreed  that 
he  would  carry  one-seventh  interest  nonas- 
sessable for  me  and  that  all  the  expenses  of 
the  mine,  the  working  of  it,  if  he  did  work 
it,  and  the  care  of  It,  everything,  should 
come  out  of  the  product  of  the  mines,  and 
that  the  net  proceeds— one-seventh  of  the  net 
proceeds — was  mine,  and  that  my  interest 
was  to  be  nonassessable." 

A  number  of  letters  passed  between  Robert 
Grayson  and  the  plaintiff  in  regard  to  this 
transaction.  In  one  he  states  as  follows:  "I 
want  to  see  you  about  our  action  In  this  mat- 
ter, but  I  cannot  get  to  Idabo.  My  father 
will  see  you  instead,"  etc  In  a  letter  dated 
June  14,  1897,  George  W.  Grayson  wrote  to 
the  plaintiff,  stating:  "Robert  will  treat  you 
as  well  as  he  promised."  On  June  16th  Rob- 
ert wrote  the  plaintiff,  among  other  things, 
as  follows:  "I  always  thought  that  your  in- 
terest in  the  Gold  Hill  had  been  jeopardized 
by  the  constant  bickerings  of  Mootry  and 
Dave,  and  I  knew  that  your  assistance  and 
knowledge  would  be  of  great  benefit  to  any 
one  who  should  eventually  get  the  property. 
In  conformity  with  my  promise  to  you,  I 
spoke  to  Mr.  G.  W.  Grayson  immediately 
after  I  returned  home,  and  he  said  that  he 
was  perfectly  willing  to  carry  you  an  Inter- 
est, as  he  would  be  very  glad  to  have  the 
knowledge  and  benefit  of  the  information 
which  you  had  about  the  property.  •  •  • 


You  are  both  men  of  honor  and  between 
such. affairs  can  easily  be  arranged  satisfac- 
torily." The  defendant  In  a  letter  dated 
April  2,  1902,  to  the  plaintiff,  stated,  among 
other  things,  the  following:  "I  have  not 
heard  from  you  for  a  long  time.  The  old 
mine  has  had  many  troubles,  and  it  has  giv- 
en me  more  than  I  bargained  for  and  the 
end  is  not  at  hand;  legal  complications  are 
not  at  an  end,  and  where  you  and  I  will 
come  out  I  cannot  now  foresee."  The  refer- 
ence in  that  letter  was  clearly  to  the  Gold 
Hill  mines,  as  there  was  no  other  enterprise 
that  they  were  engaged  in  at  that  time.  The 
letter  further  states:  "Nothing  but  a  suc- 
cess will  benefit  you,  and  I  don't  want  to 
pursue  a  forlorn  hope.  Had  I  better  sell  and 
get  my  money  back  or  work  it?  I  will  heed 
your  advice.  I  will  look  for  an  answer  and 
be  under  many  obligations."  This  portion  of 
the  letter  is  certainly  an  acknowledgment  of 
the  agreement  between  the  parties,  and  it  is 
clearly  a  ratification  of  that  agreement  In 
a  letter  dated  December  20,  1905,  the  defend- 
ant wrote  to  the  appellant  as  follows:  "In 
relation  to  the  conversation  we  had  in  Mr. 
W.  B.  Borah's  office  in  Boise  City,  in  relation 
to  an  Interest  in  the  Gold  Hill  Mines,  Robert 
Grayson  was  the  legal  owner  of  those  mines. 
I  was  Impressed  with  the  idea  that  Robert 
had  promised  that  he  would  carry  for  you 
the  interest  we  spoke  of,  and  I  think  I  got 
the  impression  from  you,  as  I  don't  remem- 
ber of  saying  anything  to  him  about  the  mat- 
ter until  I  returned  from  Boise  City  after 
having  that  conversation.  I  then  told  him 
my  promise,  and  what  actuated  it  He  claim- 
ed I  should  not  have  done  so,  as  you  misun- 
derstood him  as  he  had  no  reasons  for  mak- 
ing such  a  promise  and  would  not  stand  for 
it,  stating  that  he  would  see  you  and  show 
you  where  you  were  wrong.  His  death  pre- 
vented his  seeing  you.  Believing  I  was  car- 
rying out  his  wishes  was  the  prompting 
cause  of  my  promise  to  you.  When  repudi- 
ated by  him  I  should  be  absolved  from  the 
same." 

The  extracts  from  said  letters  corroborate 
the  statement  of  Senator  Borah  in  his  testi- 
mony in  the  case  and  of  the  plaintiff  with 
reference  to  the  agreement  reached  on  the 
21st  of  June,  1897,  between  plaintiff  and  de- 
fendant, which  was  simply  a  continuation  of 
the  agreement  between  Robert  Grayson  and 
the  plaintiff  made  at  the  time  of  the  sheriff's 
sale  of  said  mining  claims.  There  would 
probably  have  been  no  trouble  in  the  matter 
had  Robert  Grayson  lived,  but  after  his  death 
the  respondent  evidently  concluded  that  he 
would  repudiate  the  agreement  Up  to  the 
time  of  Robert  Grayson's  death  he  either 
held  the  title  to  the  Gold  H1U  mines  in  his 
own  name  and  was  ostensibly  an  owner 
therein,  or  was  acting  as  the  agent  of  his 
father,  and  it  is  clear  from  the  evidence  that 
if  he  was  acting  as  his  agent  the  father  rat- 
ified the  contract  that  be  made  with  the 
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plaintiff.  Senator  Borah  testified  for  the 
plaintiff  as  follows:  "I  cannot  fix  the  time 
when  I  first  heard  Robert  Grayson  and  the 
plaintiff  discussing  this  matter,  but  my  recol- 
lection is  that  just  before  the  sale  took  place 
there  was  some  conversation  between  Mr. 
Coughanour  and  Robert  Grayson  with  ref- 
erence to  the  mine,  Grayson  making  inquiries 
as  to  its  probable  value  and  getting  informa- 
tion from  Mr.  Coughanour  as  to  his  knowl- 
edge of  the  mines  and  their  probable  worth 
and  the  best  way  to  work  it  and  unwatering 
it  and  such  as  that  This  was  before  Robert 
Grayson  went  to  buy  the  mine,  and  Mr. 
Coughanour  made  a  report  to  Robert  Gray- 
son of  his  knowledge  of  the  mine.  The  de- 
tails of  the  report  I  cannot  state  because,  if 
I  examined  it,  it  has  passed  from  my  mind. 
This  first  conversation  was  in  Boise  City, 
either  in  my  office  or  possibly  at  the  hotel. 
Robert  Grayson  was  here  in  Boise  for  sev- 
eral days.  Conversations  were  had  on  more 
than  one  occasion.  I  know  that  Mr.  Coug- 
hanour was  in  Boise  at  the  time  on  business 
with  Mr.  Grayson.  I  was  representing  Mr. 
Grayson  at  this  time,  was  in  consultation 
with  him.  I  do  not  recollect  the  conversa- 
tions with  reference  to  the  plaintiff  saving 
his  interest  or  having  his  interest  carried, 
previous  to  the  parties  going  up  to  Boise 
county,  although,  of  course,  it  might  have 
taken  place  before  they  went  But  my  dis- 
tinct recollection  is  that  after  they  returned 
they  had  such  conversation.  I  would  not  pre- 
tend to  say  it  was  not  mentioned  before  they 
went.  I  remember  the  matter  being  discuss- 
ed in  my  presence  and  hearing  between  Coug- 
hanour, the  plaintiff,  and  Robert  Grayson 
as  to  the  plaintiff  having  an  interest  in  the 
mine.  I  do  not  know  what  the  interest  was 
that  Mr.  Coughanour  had.  I  know  what  in- 
terest was  discussed  when  the  conversation 
took  place  with  reference  to  the  interest 
which  Mr.  Coughanour  should  have  under 
conditions  in  the  future.  *  •  •  I  would 
answer  that  by  saying  that  Mr.  Robert  Gray- 
son was  anxious  to  have  a  report  from  Mr. 
Coughanour  and  to  know  his  advice  as  to  the 
values  of  the  mine  as  an  element  entering  in- 
to the  question  of  whether  or  not  he  should 
purchase  it  •  *  •  Robert  Grayson  and 
the  plaintiff  were  together  shortly  after  the 
receiver's  sale,  and  after  they  came  here 
from  Idaho  City  to  Boise  City.  They  were 
discussing  the  sale  of  the  receiver  of  the 
Gold  Hill  property.  They  discussed  the  ques- 
tion of  the  purchase  of  the  mine  and  the  in- 
terest which  Mr.  Coughanour  was  to  have  un- 
der certain  conditions  during  that  conversa- 
tion. This  was  in  my  presence.  •  *  • 
Finally,  Robert  Grayson  said  to  Mr.  Coug- 
hanour that  he  should  have  a  one-seventh 
Interest  and  that  they  should  join  together 
in  the  matter  upon  that  basis;  Mr.  Grayson 
stating  that  he  would  carry  that  Interest  for 
Mr.  Coughanour,  and  it  should  be  a  one- 
seventh  interest  after  Robert  Grayson  had 
paid  the  expenses  of  the  purchase  and  the 


expenses  which  were  Incurred  In  putting  the 
mine  upon  a  paying  basis  so  it  would  take 
care  of  its  indebtedness,  and  Mr.  Coughanour 
stated  that  that  would  be  satisfactory  to  him. 
I  cannot  recollect  the  exact  language  which 
was  used,  but  the  one-seventh  interest  was 
passed  upon  as  the  Interest  which  Mr.  Coug- 
hanour had  or  claimed  to  have  had  in  the 
mine,  and  the  aid  which  he  had  given  Mr. 
Robert  Grayson  in  giving  him  information  in 
regard  to  the  mine." 

Judge  Richards  testified  for  the  plaintiff 
as  follows:  "There  seemed  to  be  a  great  deal 
of  feeling  on  the  part  of  Mr.  David  Cougha- 
nour that  I  had  not  permitted  him  to  take  the 
property  from  his  bid  without  any  payment 
It  caused  considerable  talk,  and  in  this  con- 
versation Mr.  Grayson  stated  that  Mr.  Win. 
Coughanour  had  been  of  great  service  in  re- 
porting on  the  property  and  giving  informa- 
tion about  it  and  that  they  had  agreed  to 
carry  him  for  a  one-seventh  interest  the  same 
as  he  had  formerly  in  the  property.  I  could 
not  recall  the  language,  but  I  do  remember 
the  substance." 

It  will  serve  no  beneficial  purpose  to  quote 
further  from  the  evidence  In  this  case.  From 
It  the  trial  court  found  as  follows:  That 
there  was  an  oral  contract  between  the  plain- 
tiff and  the  defendant  whereby  the  defendant 
agreed  to  convey  to  the  plaintiff  a  certain  in- 
terest in  all  of  the  above-described  property, 
and,  in  the  event  the  claims  were  worked  by 
the  said  defendant  that  the  defendant  would 
pay  plaintiff  a  certain  share  of  the  proceeds 
derived  from  the  workings  of  said  claims,  or, 
in  the  event  said  claims  were  sold,  the  de- 
fendant would  pay  plaintiff  an  amount  of 
the  proceeds  of  the  sale  equivalent  to  the 
Interest  which  the  plaintiff  was  to  have  In 
said  property  less  the  proportionate  amount 
of  the  expenses  made  by  the  defendant  on 
account  of  said  claims.  That  said  oral  agree- 
ment related  to  a  conveyance  of  an  interest 
in  real  property,  and  was  never  reduced  to 
writing  or  signed  by  either  of  the  parties 
thereto."  The  court  also  found  that  there 
was  nothing  done  by  plaintiff  in  pursuance 
of  said  oral  agreement  that  would  operate  as 
a  part  performance  of  said  oral  agreement 
This  latter  finding  is  clearly  against  all  of 
the  evidence  offered.  The  evidence  shows 
beyond  a  reasonable  doubt  that  the  agree- 
ment between  the  Graysons  and  Coughanour 
was  to  the  effect  that  Coughanour  should 
have  a  one-seventh  Interest  in  said  mining 
claims  or  net  profits,  or,  in  case  of  a  sale, 
a  one-seventh  Interest  in  the  net  proceeds  of 
the  sale,  In  consideration  of  the  services  that 
he  rendered  in  said  matter.  As  above 'stated, 
he  made  a  detailed  report  on  the  mines  and 
their  workings  for  17  years  or  more,  the  out- 
put of  the  mine  during  that  time,  the  extent 
of  the  tunnels  and  the  workings  of  the  mine, 
its  condition,  the  product  of  the  mine  dur- 
ing that  time,  the  dividends  that  had  been 
declared,  and  everything  pertaining  to  the 
workings  of  that  mine  that  was  known  to 
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the  plaintiff  or  In  his  possession.  It  appears 
that  he  thus  paid  foil  value  for  the  one- 
seventh  Interest  that  this  action  Is  brought 
to  recover.  As  the  plaintiff  paid  only  $4,500 
for  said  mines,  one-seventh  of  that  amount 
would  be  $642.86,  and  we  have  no  doubt  that 
the  services  of  Mr.  Coughanour  were  worth 
at  least  that  amount  to  the  respondent  Re- 
gardless of  that  fact,  the  plaintiff  paid  in 
full  for  the  one-seventh  interest  in  said 
claims,  and  respondent  cannot  now  defeat 
his  claim  by  pleading  the  provisions  of  said 
section  .6007,  for  the  reason  that  section  6008 
declares  that  the  provisions  of  said  section 
6007  must  not  be  so  construed  as  to  abridge 
the  power  of  any  court  to  compel  the  spe- 
cific performance  of  an  agreement  in  case  of 
part  performance  thereof.  There  was  full 
performance  of  said  agreement  on  the  part 
of  the  plaintiff.  He  has  paid  the  full  price 
for  a  one-seventh  interest  in  said  mines  or 
the  proceeds  thereof,  and  the  respondent  will 
not  be  permitted  to  retain  the  purchase  price 
and  also  said  interest 

The  judgment  is  therefore  reversed  and 
the  cause  remanded,  with  instructions  to  the 
trial  court  to  grant  a  new  trial  for  the  pur- 
pose only  of  ascertaining  the  net  proceeds 
received  by  the  detendant  in  the  working  and 
sale  of  said  property  and  to  enter  Judgment 
in  favor  of  the  appellant  for  one-seventh  of 
said  net  proceeds. 

Costs  of  this  appeal  are  awarded  to  the  ap- 
pellant 

STEWART,  C.  J.,  and  AILSHIE,  J.,  con- 
cur. 


Ex  parte  PETERSON. 
(Supreme  Court  of  Idaho.    Feb.  25,  1911.) 

(Syllabne  oy  the  Court.) 

1.  Criminal  Law  (f  982*)— Sentence— Sus- 
pended Sentence  of  Imprisonment. 

Where  on  a  plea  of  guilty  the  defendant  Is 
sentenced  to  imprisonment  for  a  term  of  six 
months  and  a  fine  of  $300  and  costs  of  suit,  and 
it  is  provided  in  the  judgment  that,  In  case  said 
fine  and  costs  are  not  paid,  defendant  be  im- 
prisoned in  the  county  jail  until  said  fine  and 
costs  are  paid,  at  the  rate  of  one  day  imprison- 
ment for  each  $2  of  the  fine  and  costs,  not  ex- 
ceeding 172  days  in  all,  and  it  is  further  order- 
ed that  upon  payment  of  said  fine  and  costs 
the  judgment  for  six  months'  imprisonment  be 
suspended  until  further  order  of  the  court  or 
the  judge  thereof,  and  the  defendant  pays  said 
fine  and  costs  and  is  released  without  bail,  the 
court  has  no  authority  to  have  the  defendant 
rearrested  and  imprisoned  to  serve  out  said 
term  of  imprisonment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2501;  Dec.  Dig.  |  982.*] 

2.  Chimin al  Law  (|  982*)— Sentence— Sus- 
pended Sentence  or  Imprisonment. 

The  final  sentence  and  judgment  against 
the  defendant  cannot  be  made  a  mere  matter  of 
discretion  with  the  judge  or  court  to  depend  up- 
on the  subsequent  conduct  of  the  convicted  _per- 
son.    Such  sentence  is  wholly  unauthorized  by 


law,  and  a  defendant  Imprisoned  thereunder 
will  be  discharged  on  habeas  corpus. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2501;  Dec/Dig.  |  982.*] 

Application  by  Chris  Peterson  for  a  writ 
of  habeas  corpus.  Writ  granted,  and  appli- 
cant discharged. 

Herman  H.  Taylor,  for  petitioner.  D.  C. 
McDougall,  Atty.  Gen.,  and  O.  M.  Van  Duyn, 
Asst  Atty.  Gen.,  for  the  State. 

SULLIVAN,  J.  This  Is  an  application  for 
a  writ  of  habeas  corpus  to  obtain  the  release 
of  Chris  Peterson  from  the  custody  of  the 
sheriff  of  Bonner  county.  The  cause  of  the 
imprisonment  is  as  follows:  On  the  9th  of 
December,  1910,  in  the  district  court  of  Bon- 
ner county,  the  defendant  pleaded  guilty  to 
the  charge  of  selling  Intoxicating  liquors  in 
violation  of  what  is  commonly  known  as  the 
"local  option  law."  Sees.  Laws  1909,  p.  9. 
The  defendant  appeared  for  sentence,  and 
the  following  sentence  and  judgment  was  en- 
tered In  the  minutes  of  the  court  on  Decem- 
ber 10,  1910:  "At  this  day,  the  state  was 
represented  by  Mr.  Peter  Johnson,  prosecut- 
ing attorney,  and  John  A.  Stelnlein;  the  de- 
fendant was  represented  by  his  counsel,  Mr. 
E.  W.  Wheelan,  the  said  defendant  through 
his  said  counsel  having  heretofore  entered  a 
plea  of  guilty  in  said  action,  and  the  court 
having  fixed  this  date  as  the  time  to  pro- 
nounce judgment  and  the  court  being  fully 
advised,  rendered  its  judgment  as  follows: 
It  is  the  judgment  of  the  law  and  the  sen- 
tence of  the  court  that  you,  the  said  Chris 
Peterson,  be  Imprisoned  in  the  county  jail 
situated  at  Sandpolnt,  Bonner  county,  state 
of  Idaho,  and  be  therein  confined  for  a  peri- 
od of  six  months,  and  that  the  date  of  your 
confinement  will  commence  when  you  reach 
the  jail,  and  that  you  pay  a  fine  In  the  sum 
of  $300  and  the  costs  taxed  at  $44.30,  and 
that  in  case  said  fine  and  costs  are  not  paid 
you  be  imprisoned  in  the  county  jail  of  said 
county  until  said  fine  and  costs  are  paid  at 
the  rate  of  one  day  imprisonment  for  each 
$2  of  said  fine  and  costs,  not  exceeding  172 
days  in  all  for  such  nonpayment  of  fine  and 
costs.  It  is  further  ordered  that  upon  pay- 
ment of  said  fine  and  costs,  the  foregoing 
judgment  of  six  months'  imprisonment  be 
suspended  until  the  further  order  of  this 
court  or  the  Judge  thereof." 

On  the  9th  day  of  December,  1910,  the  de- 
fendant also  entered  a  plea  of  guilty  to  an- 
other charge  of  the  same  kind,  and  a  Judg- 
ment was  entered  against  him  sentencing 
him  to  imprisonment  for  six  months  in  the 
county  Jail  and  a  fine  of  $200  and  costs  of 
suit  which  fine  and  costs  amounted  to  $219.- 
80,  and  the  defendant  was  sentenced  to  im- 
prisonment in  the  county  Jail  at  the  rate  of 
one  day  for  each  $2  of  said  fine  and  costs, 
amounting  to  109  days.   It  was  also  provid- 
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ed  by  said  judgment  that  upon  payment  of 
said  fine  and  costs  the  sentence  of  Imprison- 
ment should  be  suspended  until  the  further 
order  of  the  court  or  judge.  The  defendant 
thereupon  paid  the  fine  and  costs  In  both 
cases  and  was  released  from  custody  with- 
out ball  and  was  permitted  to  go  at  liberty 
without  any  requirement  to  further  appear 
under  said  judgments  or  either  of  them,  ex- 
cept that  the  sentence  of  six  months'  Im- 
prisonment was  suspended  until  the  further 
order  of  the  court  or  judge.  Thereafter, 
without  any  notice  to  the  defendant  or  his 
attorney,  and  without  any  modification  of 
said  judgment,  the  clerk  of  said  court  deliv- 
ered to  the  sheriff  of  said  county  a  commit- 
ment  In  said  first  action,  which  is  In  words 
and  figures  as  follows:  "At  this  day  the  de- 
fendant appeared  in  open  court  with  his 
counsel,  E  W.  Wheelan,  Esq.,  the  state  be- 
ing represented  by  Peter  Johnson,  prosecut- 
ing attorney,  and  John  A.  Steinlein,  Esq. 
Thereupon  the  defendant  was  Informed  by 
the  court  that  an  information  had  been  filed 
against  him  charging  him  with  selling  in- 
toxicating liquor  contrary  to  law,  namely, 
whisky,  and  of  his  plea  of  guilty  as  charged; 
and  was  then  asked  by  the  court  if  he  had 
any  legal  cause  to  show  why  judgment 
should  not  be  pronounced  against  him,  and, 
no  sufficient  cause  appearing  or  being  al- 
leged, the  court  rendered  the  following  judg- 
ment: It  is  the  judgment  of  the  law  and  the 
sentence  of  this  court  that  you,  Chris  Peter- 
son, be  imprisoned  in  the  county  jail  of  Bon- 
ner county,  state  of  Idaho,  for  six  months, 
and  that  said  term  of  Imprisonment  begin  on 
the  date  of  your  admission  into  said  jail, 
and  that  you  pay  a  fine  of  $300,  and  that 
you  pay  the  costs  of  this  prosecution  amount- 
ing to  $44.30,  and  that,  in  case  said  fine  and 
costs  are  not  paid,  you  be  imprisoned  in  the 
county  jail  of  said  county  until  said  fine  and 
costs  are  paid  at  the  rate  of  one  day  of  im- 
prisonment for  each  $2  of  said  fine  and  costs, 

not  exceeding    days  in  all  for  such 

nonpayment  of  fine  and  costs.  Done  in  open 
court  this  10th  day  of  December,  A.  D.  1910. 
R  N.  Dunn,  District  Judge." 

A  similar  commitment  was  Issued  in  the 
second  action  above  referred  to.  The  defend- 
ant avers  in  his  petition  that  he  had  not  at- 
tempted to  escape  from  the  jurisdiction  of 
said  court,  but  at  all  times  after  the  pay- 
ment of  said  fines  and  costs  on  the  10th  day 
of  December,  1910,  and  until  the  23d  day  of 
December,  1910,  when  the  alleged  illegal  de- 
tention began,  he  was  permitted  by  the  court 
to  be  and  remain  at  large  without  any  bond 
or  any  recognizance  for  bis  future  appear- 
ance and  without  any  requirement  for  his  ap- 
pearance; that  on  the  said  23d  day  of  De- 
cember, said  sheriff,  without  any  further  or 
other  order  of  the  court  whatever,  and  with- 
out any  modification  or  amendment  of  the 
judgments  above  recited,  and  without  any 
appearance  of  defendant  or  counsel  being 


had  or  required  in  said  court,  and  without 
any  notice  whatever  to  the  defendant,  took 
the  defendant  into  custody  and  restrained 
and  confined  him  in  die  jail  In  the  said  coun- 
ty under  said  commitments. 

It  appears  from  the  petition  that  the  judg- 
ments attached  to  the  commitments  are  like 
the  copy  of  the  judgment  above  set  forth, 
except  the  following  provision  la  not  con- 
tained in  the  judgment  signed  by  the  court 
and  attached  to  the  commitments,  to  wit:  "It 
was  further  ordered  that  upon  payment  of 
said  fine  and  costs  the  foregoing  judgment  of  j 
six  months  be  suspended  until  the  further 
order  of  this  court  or  the  judge  thereof." 

It  is  first  contended  by  counsel  for  the  de- 
fendant that  his  payment  of  said  fines  and 
costs  ended  the  court's  jurisdiction  over  the 
defendant,  and  that,  as  the  defendant  was 
then  released  from  being  required  to  give 
any  ball  or  sureties  for  his  reappearance,  the 
court  had  no  jurisdiction  or  authority  there- 
after to  commit  him  to  serve  out  the  term 
of  imprisonment  imposed  by  said  sentence. 
In  support  of  that  contention,  counsel  cites 
People  v.  Barrett,  202  111.  287,  67  N.  B.  23, 
83  L.  R.  A.  82,  95  Am.  St  Rep.  230;  Weaver 
v.  People,  83  Mich.  298;  In  re  Strickler,  51 
Kan.  700,  88  Pac.  820.  In  the  Barrett  Case, 
above  cited,  the  court  held  that  the  render- 
ing of  judgment  and  the  final  sentencing  of 
defendant  cannot  be  made  a  mere  matter  of 
discretion  of  the  judge  or  public  prosecutor, 
nor  to  depend  upon  the  subsequent  conduct 
of  the  convicted  person.  In  the  Weaver 
Case,  it  was  held  that  the  release  of  a  de- 
fendant on  his  own  recognisance  and  with- 
out sureties  usually  signified  that  the  offend- 
er is  to  go  without  punishment.  In  the 
Strickler  Case,  the  court  said:  "In  this  case 
it  was  attempted  to  hang  a  sentence  of  90 
days'  imprisonment  over  the  head  of  the 
defendant,  to  be  executed  at  such  time  as 
the  prosecuting  attorney  of  Ford  county  or 
the  judge  of  the  court  might  see  fit" — and 
held  that  such  a  sentence  was  wholly  unau- 
thorized by  law,  and  that  the  commitment 
issued  was  illegal,  and  directed  the  discharge 
of  the  prisoner.  We  know  of  no  authority 
in  our  statutes  for  such  judgments  as  the 
ones  entered  in  said  cases.  The  district 
court  has  no  authority,  after  sentencing  a 
prisoner  to  a  term  of  imprisonment,  to  di- 
rect his  release  with  or  without  bond,  mak- 
ing such  release  subject  to  recall  by  the 
judge  or  court,  and  thereafter  require  the  de- 
fendant to  serve  out  the  suspended  term  of 
imprisonment 

The  order  suspending  the  six  months'  im- 
prisonment no  doubt  was  an  inducement  to 
the  defendant  to  immediately  pay  the  fine 
and  costs,  which  he  did,  and  he  was  not  re- 
quired to  give  any  ball  for  his  further  ap- 
pearance in  said  matter,  and  was  relesvd 
from  custody.  It  evidently  was  the  intento 
to  hang  the  sentence  of  six  months'  imprlcc 
ment  over  the  head  of  toe  defendant  to** 
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executed  at  such  time  as  the  court  or  Judge 
might  require.  As  was  stated  In  the  Strick- 
tef  Case,  supra:  "This  would  leave  the  de- 
fendant In  a  very  uncertain  situation.  He 
would  be  unable  to  tell  for  an  Indefinite 
period  whether  he  was  a  free  man  or  a  con- 
vict, and  while  the  sentence,  in  terms,  might 
be  for  but  90  days'  imprisonment,  it  would 
be,  in  effect,  far  more  severe  because  of  the 
uncertainty  as  to  the  time  of  its  execution." 
If  said  sentences  were  suspended  on  certain 
conditions,  and  the  law  authorized  the  dis- 
trict court  to  suspend  them,  in  case  the  de- 
fendant was  charged  with  violating  the  con- 
ditions of  suspension,  common  justice  would 
require  that  he  be  given  a  hearing,  which 
was  not  done  in  this  case.  But  that  makes 
no  difference  in  this  case,  as  the  court  had 
no  authority  to  suspend  the  sentence. 

Other  questions  are  raised  that  are  not 
necessary  to  be  determined  on  this  hearing. 
The  defendant  having  been  released  upon  the 
payment  of  said  fines  and  costs,  under  the 
facts  of  this  case  the  court  had  no  authority 
to  commit  the  defendant  to  the  county  jail 
to  serve  out  said  imprisonment  sentence  as 
was  done.  For  that  reason  the  prayer  of 
the  petition  must  be  granted,  and  the  prison- 
er discharged. 


AILSHJE,  P. 

Judge,  concur. 


J.,  and  BUDGE,  District 


MOSCOW  HARDWARE  CO..  Limited,  v. 
REGENTS  OF  UNIVERSITY  OF 
IDAHO  et  al. 
(Supreme  Court  of  Idaho.   Feb.  25,  1911.) 

(ByUaUt*  by  the  Court.) 

1.  Colleges  and  Universities  (I  6*)  — 
Buildlno  Contracts  —  Completion  bt 
Own kb — Liability  fob  Balance  or  Con- 
tract Price. 
The  Board  of  Regents  of  the  State  Univer* 
tity  let  a  contract  to  Colson  &  Son  for  the  con- 
struction of  the  foundation  of  what  is  known 
as  the  "Administration  Building,'*  for  the  con- 
tract price  of  $24,535,  and.  in  addition  to  said 
price,  the  said  board  agreed  to  pay  to  said  Col- 
son Sc.  Son  for  excavating  for  said  foundation, 
excavating  for  drain  ditches,  for  furnishing  tile, 
and  laying  and  covering  the  same  a  certain  price 
per  cubic  yard  and  per  lineal  foot,  amounting, 
with  the  contract  price,  to  $31,071.15.  Accord- 
ing to  the  estimates  of  the  architect,  the  contrac- 
tors had  expended  in  work  and  material  on  said 
foundation  the  sum  of  $7,845.79,  and  it  cost  the 
Board  of  Regents  to  complete  the  work  the  sum 
of  $24,905.18.  thus  leaving  in  the  hands  of  the 
board  $6,165.97  of  the  contract  price  for  said 
work.  Held,  that  the  Board  of  Regents  must 
apportion  said  balance  of  $6,165.97  pro  rata  ac- 
cording to  the  amount  found  due  to  each,  among 
the  respective  claimants  who  established  their 
claims  for  material,  hardware,  and  furnishings 
to  Colson  &  Son  and  used  by  them  in  said  foun- 
dation. The  materials  furnished  to  Colson  & 
Son  for  said  foundation  and  thereafter  used  by 
the  board  in  the  completion  of  said  foundation 
must  be  paid  for  by  the  board. 

(Ed.  Note.— For  other  cases,  see  Colleges  and 
Universities,  Dec.  Dig.  §  6.*] 


2.  Colleges  ano  Universities  (f  6»)— State 
University — Power  op  Board  or  Regents. 

Under  the  provisions  of  section  491,  Rev. 
Codes,  the  Board  of  Regents  is  authorised  to 
expend  such  portion  of  the  income  of  the  uni- 
versity fund  as  it  may  deem  expedient  for  the 
erection  of  suitable  buildings,  etc,  but  under 
the  provisions  of  said  section  said  board  is  not 
authorized  to  expend  any  portion  of  the  univer- 
sity funds  that  have  been  raised  or  appropriated 
for  other  purposes  for  the  erection  of  buildings. 

[Ed.  Note.— For  other  cases,  see  Colleges  and 
Universities,  Dec.  Dig.  I  6.*] 

3.  Colleges  and  Universities  (f  6*)— State 
University— Power  op  Board  op  regents 
—Incurring  Indebtedness. 

Said  board  has  no  authority  whatever  to  in- 
cur any  indebtedness  against  the  state,  directly 
or  indirectly,  in  the  erection  of  university  build- 
ings for  which  it  has  not  the  funds  to  pay. 

[Ed.  Note.— For  other  cases,  see  Colleges  and 
Universities,  Dec  Dig.  |  6.*] 

4.  Colleges  and  Universities  (§  6*V- State 
University— Boabd  of  Regents— Powers. 

Under  the  provisions  of  section  3  of  an  act 
of  the  territorial  Legislature  approved  January 
30,  1889,  entitled  "An  act  to  establish  the  Uni- 
versity of  Idaho"  (Sees.  Laws  1889,  p.  17),  the 
Board  of  Regents  was  made  a  body  corporate 
by  the  name  of  the  "Regents  of  the  State  Uni- 
versity," and  under  the  provisions  of  section  10, 
art  9,  of  the  Constitution  of  the  state,  the  re- 
gents have  the  general  supervision  of  the  uni- 
versity, and  control  and  direction  of  all  of  the 
funds  of  and  appropriations  to  the  university 
under  snch  "regulations  as  may  be  prescibed  by 
law." 

[Ed.  Note.— For  other  cases,  see  Colleges  and 
Universities,  Dec.  Dig.  |  6.*] 

5.  Colleges  and  Universities  (8  6*)— State 
University— Board  op  Regents— Powers. 

Said  board  may  enter  into  a  contract  for 
the  erection  of  buildings  for  said  university,  and, 
if  it  fails  to  comply  with  the  terms  of  such  con- 
tract, an  action  may  be  maintained  in  the  dis- 
trict court  against  it  to  compel  it  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Colleges  and 
Universities,  Dec  Dig.  |  6.*] 

6.  Colleges  and  Universities  (I  6*>— State 
University— Board  op  Regents— Powers. 

In  such  action  any  judgment  obtained 
against  the  board  should  be  paid  out  of  any 
funds  in  the  hands  of  the  board  or  its  treasurer 
that  is  available  for  the  payment  of  such  claim, 
or  that  are  subject  to  appropriation  and  ex- 
penditure for  that  purpose. 

[Ed.  Note — For  other  cases,  see  Colleges  and 
Universities,  Dec  Dig.  |  6.*J 

7.  States  (I  212*)— Claims— Actions—  Rec- 
ommendatory Judgment. 

If  the  board  has  no  money  ont  of  which  to 
pay  any  Judgment  obtained  against  it,  the  judg- 
ment creditor  must  bring  his  action  in  this  court 
based  upon  such  judment,  and  ask  for  a  rec- 
ommendatory judgment  to  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  |  212.*] 

Stewart,  O.  J.,  dissenting. 

Action  by  the  Moscow  Hardware  Company, 
Limited,  against  the  Regents  of  the  Univer- 
sity of  Idaho  and  another  for  a  recommenda- 
tory Judgment  Denied. 

O.  G.  Pickett  and  a  J.  Orland,  for  plain- 
tiff. D.  C  McDougall,  Atty.  Gen.,  J.  H. 
Peterson  and  O.  M.  Van  Duyn,  Assts.  Atty. 
Gen.,  for  defendants. 


•For  other  < 
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SULLIVAN,  J.  This  action  was  brought 
by  the  Moscow  Hardware  Company  against 
the  Regents  of  the  University  of  Idaho  and 
the  state  of  Idaho. 

As  a  first  cause  of  action  the  plaintiff  al- 
leges that  between  October  1, 1906,  and  April 
1,  1907,  it  delivered  and  furnished  building 
material,  hardware,  finishings,  goods,  wares, 
and  merchandise  to  be  used  in  the  construc- 
tion of  the  building  known  as  the  "Agricul- 
tural Building"  of  the  University  of  the  State 
of  Idaho,  of  the  value  of  $1,468.45,  and  that 
there  remains  due  thereon  the  sum  of  $1,- 
174.77;  that  said  goods,  wares,  and  mer- 
chandise were  furnished  to  Colson  ft  Son, 
who  were  the  contractors,  with  the  actual 
knowledge  of  the  defendants,  and  that  said 
goods,  wares,  and  merchandise  were  placed 
in  the  building  for  the  use  and  benefit  of  the 
defendants. 

For  a  second  cause  of  action  It  Is  alleged 
that  between  October  10,  1906,  and  April  1, 
1907,  the  plaintiff  sold  and  delivered  to  the 
defendant,  upon  the  order  of  Colson  ft  Son, 
goods,  wares,  and  merchandise  and  building 
material  to  be  used  and  which  were  used  In 
the  construction  and  erection  of  the  founda- 
tion of  the  administration  building  of  the 
University  of  Idaho,  and  that  said  goods 
and  material  were  delivered  on  the  grounds 
near  where  the  foundation  was  being  con- 
structed in  the  city  of  Moscow ;  that  Colson 
ft  Son  were  In  charge  of  the  work  in  procur- 
ing said  material  and  In  the  construction 
of  said  foundation,  and  were  doing  said  work 
under  the  direction  and  authority  and  with 
the  knowledge  and  consent  of  the  defend- 
ants and  as  its  agents  and  representatives; 
that  on  or  about  February  13,  1907,  the 
Board  of  Regents  discharged  Colson  ft  Son 
and  took  into  its  possession  all  the  goods, 
wares,  and  merchandise,  hardware,  and 
building  material  which  plaintiff  had  deliv- 
ered as  aforesaid,  and  appropriated  the  same 
to  their  own  use  and  benefit;  that  the  de- 
fendants nor  either  of  them  has  paid  for  the 
same  or  any  part  thereof,  the  reasonable 
value  of  which  materials,  merchandise,  etc., 
is  $414.38,  with  Interest  thereon. 

As  a  third  cause  of  action  plaintiff  al- 
leges that  between  October  1,  1906,  and  Jan- 
uary 1,  1907,  the  Standard  Lumber  Com- 
pany delivered  to  the  defendants  upon  the 
order  of  J.  A.  Colson  ft  Son  goods,  wares, 
merchandise,  lumber,  and  building  materials 
to  be  used  in  and  which  were  actually  used 
in  the  construction  and  erection  of  said  foun- 
dation, with  the  knowledge  and  consent  of 
the  defendants;  that  on  or  about  February 
13th  the  defendants,  said  Board  of  Regents, 
discharged  Colson  ft  Son,  and  took  into  their 
possession  all  of  the  goods,  wares,  mer- 
chandise, lumber,  and  building  materials 
which  had  been  delivered  by  said  lumber 
company,  and  kept  and  used  the  same  in  the 
building  and  construction  of  the  foundation 
of  the  administration  building;  that  said 


merchandise  and  material  were  of  the  rea- 
sonable value  of  $560.10,  which  sum  is  due 
and  unpaid,  with  interest  thereon. 

As  a  fourth  cause  of  action  it  is  alleged 
that  between  August  1,  1906,  and  March  L, 
1907,  the  Standard  Lumber  Company  de- 
livered and  furnished  building  materials, 
lumber,  goods,  wares,  and  merchandise  to 
be  used  in  the  construction  of  the  building 
known  as  the  "Agricultural  Building"  of  the 
University  of  Idaho,  at  the  request  and  upon 
the  order  of  the  agents,  servants,  and  per- 
sons in  charge  of  the  work  of  construction; 
that  said  merchandise  and  materials  so  fur- 
nished for  the  construction  of  the  agricultur- 
al building  were  of  the  reasonable  value  of 
$4,096.45,  no  part  of  which  has  been  paid 
except  the  sum  of  $1,846.50,  leaving  a  bal- 
ance due  of  $8,249.91  with  Interest  thereon; 
that  said  claim  was  presented  to  the  board 
and  rejected. 

For  a  fifth  cause  of  action  It  is  alleged 
that  between  November  1,  1906,  and  Janu- 
ary 1, 1907,  W.  A.  Lauder  sold  and  delivered 
to  the  defendants  upon  the  order  of  J.  A. 
Colson  ft  Son  goods,  wares,  merchandise,  and 
sand  to  be  used  in,  and  which  were  actually 
used  in,  the  construction  and  erection  of  the 
foundation  of  the  administration  building  of 
the  University  of  Idaho,  and  that  said  mer- 
chandise and  material  and  aand  were  deliv- 
ered on  the  ground  belonging  to  defendants 
at  or  near  the  foundation;  that  Colson  ft 
Son  were  In  charge  of  the  work  of  con- 
struction of  said  foundation,  and  were  doing 
the  work  under  the  direction  and  authority 
and  with  the  knowledge  and  consent  of  the 
Board  of  Regents;  that  on  February  13, 
1907,  the  Board  of  Regents  discharged  Col- 
son ft  Son,  and  took  and  received  into  their 
possession  all  of  the  said  goods,  merchan- 
dise, and  sand  which  had  been  delivered  by 
Lauder,  and  have  kept  and  used  the  same 
in  the  building  and  construction  of  said 
foundation,  and  still  keep  and  appropriate 
all  of  the  same,  the  reasonable  value  of 
which  is  $540;  that  there  is  now  due  the 
said  sum  of  $540,  with  legal  Interest  thereon. 

For  a  sixth  cause  of  action  it  is  alleged 
that  between  August  1,  1906,  and  March  l, 
1907,  Lauder  delivered  and  furnished  sand 
and  other  building  materials  to  be  used  In 
the  construction  of  the  building  known  as 
the  "Agricultural  Building"  of  the  Universi- 
ty of  the  State  of  Idaho ;  that  said  materials 
and  sand  were  of  the  reasonable  value  of 
$4340.90,  no  part  of  which  has  been  paid 
except  the  sum  of  $2,183.35,  and  that  there 
Is  now  due  thereon  the  sum  of  $2,157.55, 
with  Interest  thereon;  and  prays  for  a 
recommendatory  judgment  for  the  sum  of 
$9,946.92,  principal  and  Interest,  as  provided 
by  section  10  of  article  5  of  the  Constitution 
of  the  state  of  Idaho,  and  for  such  other  and 
further  relief  as  may  be  just  and  equitable. 

The  answer  denies  many  of  the  material 
allegations  of  the  complaint,  denies  that 
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the  Board  of  Regents  is  a  corporation,  and 
denies  that  the  Board  of  Regents  or  the  state 
is  owing  the  plaintiff  in  any  sum  whatever 
on  any  cause  of  action  set  forth  In  the  com- 
plaint. The  cause  was  referred  to  a  referee 
to  take  the  evidence  in  the  case,  and  in  the 
return  of  the  referee  is  found  a  stipulation 
by  the  parties  to  the  effect  that  no  question 
shall  be  raised  with  reference  to  the  Regents 
of  the  University  of  the  State  of  Idaho  be- 
ing a  corporation ;  also  that  in  the  construc- 
tion of  the  agricultural  building  on  the  17th 
of  July,  1900,  the  contract  was  awarded  to 
Colson  ft  Son  by  the  executive  committee  of 
the  Board  of  Regents,  which  was  thereaft- 
er approved  by  the  Board  of  Regents,  and 
the  contract  was  entered  into  and  bond  fur- 
nished for  the  completion  of  said  building; 
that  thereafter,  on  the  29th  of  March,  1907, 
the  Board  of  Regents,  through  its  executive 
committee,  gave  Colson  ft  Son  written  notice 
that,  unless  they  proceeded  to  work  on  the 
agricultural  building  within  three  days,  they 
would  forfeit  their  contract,  and  would  com- 
plete the  work  themselves,  and  on  the  1st  of 
April,  1907,  the  Regents  of  the  University 
declared  the  contract  forfeited,  and  thereaft- 
er completed  the  construction  of  the  building 
themselves.  It  is  further  stipulated  that  a 
contract  was  let  to  Colson  ft  Son  to  com- 
plete the  work  for  the  foundation  of  the 
administration  building,  and  an  agreement 
was  entered  into  on  October  10,  1908,  with 
Colson  ft  Son  to  construct  said  foundation. 
Colson  ft  Son  failed  to  furnish  the  bond  re- 
quired by  the  contract,  and  on  the  12th  of 
February,  1907,  the  Board  of  Regents, 
through  its  agents,  ordered  them  to  cease 
work  by  reason  of  the  failure  to  furnish  the 
bond,  and  Colson  &  Son  did  cease  work  on 
said  foundation,  and  the  Board  of  Regents 
thereafter,  through  its  agents,  took  complete 
charge  of  the  work  and  completed  the  foun- 
dation. It  is  also  stipulated  that  E.  J.  Clark, 
mentioned  in  the  testimony  of  the  various 
witnesses,  was  the  superintendent  in  charge 
of  the  construction  of  the  foundation  of  the 
administration  building  for  Colson  ft  Son 
up  to  the  time  they  ceased  work  on  the 
foundation,  and  shortly  after  the  work  had 
ceased  Clark  was  engaged  by  the  Board  of 
Regents  to  superintend  said  work  and  be- 
came the  representative  and  supervisor  in 
charge  of  said  work  for  the  Board  of  Re- 
gents. 

Considerable  evidence  was  taken  by  the 
referee  and  reported  to  this  court,  and  it 
clearly  appears  from  the  evidence  that  the 
contract  for  the  construction  of  the  agricul- 
tural building  was  let  to  Colson  ft  Son,  and 
that,  before  the  building  was  completed,  the 
contract  for  the  foundation  of  the  adminis- 
tration building  was  let  to  the  same  con- 
tractors. In  one  contract  they  are  called  Col- 
son ft  Son  and  in  the  other  Colson  ft  Sons. 
From  the  pleadings  and  the  testimony  it  ap- 
pears that  some  of  the  materials  and  mer- 


chandise alleged  to  have  been  furnished  was 
furnished  for  the  construction  of  what  is 
known  as  "Morrill  Hall"  or  the  "Agricultural 
Building,"  and  some  was  furnished  for  the 
construction  of  the  foundation  of  the  admin- 
istration building.  Under  the  contract  for 
the  construction  of  the  agricultural  building, 
the  contractors  gave  bond  and  received  es- 
timates and  warrants  from  time  to  time  as 
the  work  progressed  in  payment  for  such 
work.  Before  the  completion  of  the  building, 

|  numerous  complaints  were  made  to  the  re- 
gents of  the  nonpayment  of  bills  by  the  con- 
tractors on  said  agricultural  building  and  the 
regents  stopped  payments  to  the  contractors. 
The  regents  thereafter  took  charge  of  the 
agricultural  building  before  it  was  completed 
and  completed  it  themselves,  and  they  held 
for  the  benefit  of  Colson' a  creditors  the 
amount  of  money  remaining  in  their  hands 
under  the  contract  price  which  was  not  uti- 

1  llzed  in  the  completion  of  the  building.  After 
considerable  litigation,  a  settlement  was  final- 
ly made  with  the  creditors  on  the  agricul- 
tural building  contract,  and  each  creditor  was 
paid  20  per  cent,  of  his  claim.  It  appears 
that  under  the  agricultural  building  contract 
the  board  of  regents  has  paid  out  all  of  the 
money  due  to  the  contractors,  that  they  paid 
out  the  entire  amount  of  the  contract  price 
The  first,  fourth,  and  sixth  causes  of  ac- 
tion are  for  the  reasonable  value  of  goods, 
wares,  merchandise,  and  materials  furnished 
for  the  construction  of  said  agricultural 
building.  The  second,  third,  and  fifth  causes 
of  action  are  for  goods,  wares,  merchandise, 
and  materials  furnished  for  the  construction 
of  the  foundation  of  the  administration  build- 
ing. The  materials  furnished  for  the  agricul- 
tural building  were  furnished  to  the  con- 
tractors, Colson  ft  Son,  and  it  appears  that 
the  regents  have  paid  all  of  the  money  due 
to  the  contractors  to  their  creditors  pro  rata. 
No  claim  is  made  for  materials  furnished  to 
the  Board  of  Regents  after  they  had  forfeited 
Colson  ft  Son's  contract  on  the  agricultural 
building.  All  of  the  materials  sued  for  in 
this  action,  so  far  as  the  agricultural  build- 
ing is  concerned,  were  furnished  to  Colson  ft 
Son  during  the  time  that  they  were  working 
under  their  contract  in  the  construction  of 
said  building,  and  neither  the  state  nor  the 
Board  of  Regents  is  liable  under  the  law 
and  the  evidence  for  any  of  the  material  or 
merchandise  furnished  to  Colson  ft  Son  for 
the  construction  of  said  agricultural  build- 
ing. In  regard  to  the  contract  for  the  con- 
struction of  the  foundation  of  the  administra- 
tion building,  it  appears  that  through  negli- 
gence, carelessness,  or  other  causes  the  con- 
tractors, Colson  ft  Son,  were  permitted  to 
proceed  with  the  work  on  said  foundation 
from  October  10,  1906,  to  the  13th  of  Febru- 
ary, 1907,  without  furnishing  the  bond  called 
for  by  the  contract.  Prior  to  the  time  the 
contract  with  Colson  ft  Son  was  forfeited, 
the  materialmen  had  furnished  considerable 
materials  that  were  used  In  the  construction 
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of  said  foundation.  It  appears  that  some  of 
them  had  furnished  material  that  was  on 
the  ground,  but  which  had  not  been  used  in 
the  construction  of  the  foundation  at  the 
time  the  contract  was  forfeited.  When  the 
contract  was  forfeited,  the  Board  of  Regents 
would  not  permit  the  parties  who  had  fur- 
nished certain  material  which  was  then  on 
the  ground  to  remove  it,  but  the  regents 
used  It  in  the  completion  of  said  foundation, 
and  also  availed  themselves  of  the  work  done 
by  Col  son  &  Son  and  of  the  material  which 
had  been  put  in  place  in  the  foundation  by 
Colson  &  Son.  In  completing  said  founda- 
tion the  regents  expended  and  paid  out  the 
sum  of  $26,267.93,  and  it  is  conceded  under 
the  contract  that  the  cost  of  the  construction 
of  said  foundation,  including  excavation, 
drain  pipes,  etc.,  amounted  to  $31,071.15.  It 
is  claimed,  therefore,  that  the  board  has  a 
balance  in  its  hands  for  Colson  &  Son's  cred- 
itors; that  is,  the  difference  between  the 
amount  actually  paid  out  in  completing  the 
contract  and  the  total  contract  price  that 
Colson  &  Son  would  have  been  entitled  to 
had  they  completed  the  contract  However, 
the  fact  must  not  be  overlooked  that,  where 
a  contractor  fails  to  complete  bis  contract  in 
the  construction  of  a  building  and  the  owner 
assumes  charge  and  completes  the  contract 
for  less  than  the  contract  price,  the  law  does 
not  require  the  owner  to  pay  over  to  the 
contractor  or  his  creditors  the  difference  be- 
tween the  cost  of  completing  the  work  and 
the  contract  price.  In  this  case  the  regents 
took  possession  of  certain  materials  that 
were  on  the  ground  and  not  in  the  foundation 
when  they  forfeited  the  Colson  contract,  and 
used  those  materials  in  the  completion  of  the 
foundation.  When  they  forfeited  the  con- 
tract they  had  no  right  to  appropriate  the 
materials  furnished  by  dealers  to  Colson  & 
Son  that  had  not  yet  been  put  into  the 
foundation.  The  Board  of  Regents  is  there- 
fore liable  for  the  value  of  such  materials. 

It  is  Impossible  to  determine  from  the  re- 
port of  the  referee  and  the  evidence  returned 
how  much  of  the  goods,  wares,  and  materials 
furnished  by  the  respective  parties  were  ac- 
tually used  and  put  into  the  construction  of 
the  foundation  by  Colson  &  Son  prior  to  their 
forfeiture  of  the  contract,  nor  have  we  been 
able  to  estimate  the  amount  that  was  actual- 
ly appropriated  and  used  by  the  regents  after 
they  declared  the  forfeiture  and  undertook 
the  completion  of  the  work  themselves.  The 
nearest  approximation  we  are  able  to  make, 
therefore,  is  based  upon  the  value  of  the  con- 
tract as  it  was  originally  awarded  and  the 
amount  of  money  which  the  regents  have 
actually  paid  out  and  expended  for  the  work. 
The  contract,  including  extras  at  the  rate 
stipulated  for  such  extras  in  the  contract, 
would  have  amounted  to  $31,071.15.  The 
amount  that  has  been  paid  out  by  the  board, 
either  under  the  contract  or  in  the  comple- 
tion of  the  work  after  they  took  over  the 
same,  aggregates  $25,628.34.  From  this  total, 


however,  the  sum  of  $652.20,  the  value  of  a 
quantity  of  old  bricks  which  the  regents  were 
to  furnish  In  addition  to  the  payment  of  the 
contract  price,  and  the  further  sum  of  $70.96 
for  drainage  for  the  foundation,  should  be 
charged  against  the  contract  or  the  contract 
price  as  the  same  was  originally  stipulated. 
This  deduction  would  leave  the  sum  of  $24,- 
905.18,  which  has  actually  been  expended  by 
the  board  in  constructing  the  works  and  car- 
rying out  the  contract  as  originally  entered 
into  between  the  board  and  Colson.  With 
this  sum  deducted,  there  would  still  be  in  the 
hands  of  the  board  the  sum  of  $8,165.97 
which  they  would  have  been  obliged  to  ex- 
pend had  the  contractors  completed  the  work 
in  accordance  with  their  contract  In  view, 
therefore,  of  the  fact  that  these  people  who 
furnished  material,  hardware,  and  supplies 
have  not  been  paid  and  that  the  contractors 
were  not  paid  any  part  of  this  sum,  it  would 
appear  just  and  equitable  that  the  regents 
should  apportion  this  balance  of  $6,165.97 
among  the  respective  claimants  who  estab- 
lished their  claims  for  material,  hardware, 
and  furnishings  in  the  completion  of  this 
work  pro  rata.  The  Board  of  Regents 
should  make  payment  accordingly  out  of  any 
funds  that  they  have  In  their  hands  for  the 
erection  of  said  foundation.  If  they  have 
not  sufficient  funds  for  that  purpose,  they 
ought  to  make  said  payments  out  of  the  first 
money  coming  into  their  bands  for  the  erec- 
tion and  construction  of  said  administration 
building.  We  make  this  recommendation  for 
the  reason  that  the  question  of  jurisdiction 
has  not  been  raised  in  this  matter  by  either 
of  the  parties  to  the  action. 

Although  the  question  of  the  jurisdiction 
of  this  court  to  hear  and  determine  this  case 
is  not  raised,  it  is  clear  that  this  court  has 
no  jurisdiction  to  render  a  recommendatory 
judgment  herein.  In  entering  into  said  con- 
tracts— that  Is,  for  the  construction  of  the 
agricultural  building  and  the  foundation  of 
the  administration  building — the  Board  of 
Regents  had  no  authority  to  incur  any  In- 
debtedness against  the  state  which  the  Board 
of  Regents  had  not  the  funds  to  pay.  They 
have  no  authority  whatever  to  incur  any  in- 
debtedness against  the  state,  directly  or  in- 
directly, in  the  erection  of  university  build- 
ings for  which  they  have  no  funds  to  pay. 
They  have  no  authority  to  erect  a  building 
with  the  hope  or  expectation  of  thereafter 
securing  an  appropriation  from  the  Legis- 
lature or  a  recommendatory  judgment  from 
this  court  Under  the  provisions  of  section 
3  of  an  act  of  the  territorial  Legislature,  ap- 
proved January  30,  1889  (Laws  1889,  p.  17), 
entitled  "An  act  to  establish  the  University 
of  Idaho,"  the  Board  of  Regents  was  made  a 
body  corporate  by  the  name  of  the  "Regents 
of  the  University  of  Idaho,"  and  under  the 
provisions  of  section  10,  art  9,  of  the  Consti- 
tution of  the  state,  the  regents  have  the  gen- 
eral supervision  of  the  university  and  con- 
trol and  direction  of  all  of  the  funds  of  and 
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appropriations  to  the  university  under  such 
"regulations  as  may  be  prescribed  by  law." 
The  Board  of  Regents  is  a  body  corporate, 
and  when  it  enters  into  a  contract  for  the 
erection  of  buildings,  if  It  fails  to  comply 
therewith,  an  action  may  be  maintained 
against  it  to  compel  it  to  do  so,  which  action 
may  be  prosecuted  in  the  district  court 

Under  the  foregoing  provisions  of  the  Con- 
stitution and  statutes,  there  can  be  no  doubt 
but  that  the  Board  of  Regents  is  a  body  cor- 
porate and  may  sue  and  be  sued,  and  that, 
when  they  enter  into  a  contract,  they  are  lia- 
ble to  the  process  of  the  district  court  the 
same  as  any  other  corporation  organized  un- 
der the  laws  of  the  state.  The  Board  of  Re- 
gents is  a  constitutional  body,  and,  while  the 
state  property  could  not  be  sold  to  satisfy  a 
judgment  against  the  Board  of  Regents, 
there  is  no  doubt  but  that  a  judgment  obtain- 
ed against  the  board  would  be  subject  to  pay- 
ment out  of  any  funds  In  the  hands  of  the 
board  or  its  treasurer  that  are  available  for 
the  payment  of  such  a  claim  or  from  any 
fund  which  said  board  has  subject  to  appro- 
priation and  expenditure  for  that  purpose. 

It  is  therefore  recommended  that  said 
Board  of  Regents  apply  the  sum  of  $6,156.97 
pro  rata  in  payment  of  the  several  claims 
represented  by  the  plaintiff  herein  for  ma- 
terial furnished  for  the  foundation  of  said 
Administration  Building,  and  to  recover 
which  this  action  is  prosecuted. 

AILSHIE,  J.,  concurs. 

STEWART,  C.  J.  I  am  unable  to  agree 
with  the  majority  opinion  in  this  case,  If 
such  opinion  decides  any  of  the  questions  in- 
volved. I  am  unable  to  understand  the  con- 
clusion of  the  court.  If  this  court  has  no 
jurisdiction  to  render  a  recommendatory 
judgment,  then  wby  does  the  court  decide 
that  the  Board  of  Regents  should  make  pay- 
ment if  they  have  the  funds  on  hand,  and,  if 
not,  that  the  Legislature  should  make  an  ap- 
propriation for  the  payment  of  these  claims 
to  the  aggregate  amount  of  $6,165.97?  I  do 
not  know  just  what  kind  of  a  judgment  or 
conclusion  this  Is,  and  I  do  not  know  where 
the  court  acquired  any  original  jurisdiction 
to  enter  this  character  of  judgment  The  ju- 
risdiction of  this  court  to  determine  claims 
against  the  state  has  been  fully  considered  by 
this  court  and  determined  in  the  case  of 
Thomas  v.  State,  16  Idaho,  81,  100  Pac.  761, 
and  that  case  should  either  be  followed  or 
reversed. 

When  this  case  was  commenced  in  this 
court  the  complaint  clearly  disclosed  that  It 
was  an  action  to  establish  claims  against  the 
Board  of  Regents  of  the  State  University, 
and  this  court  appointed  a  referee  to  hear 
the  testimony  and  make  report  and  the  par- 
ties to  this  litigation  have  gone  to  the  ex- 
pense and  trouble  of  introducing  their  testi- 


mony, which  is  quite  extensive,  and,  if  when 
the  action  was  commenced  the  court  was  of 
the  opinion  that  it  would  have  no  jurisdic- 
tion to  hear  the  case  under  the  provisions  of 
the  Constitution,  it  should  have  said  so,  and 
not  put  these  litigants  to  the  expense  and 
trouble  of  presenting  their  testimony,  and  oc- 
casioning the  delay  which  has  resulted  from 
a  trial  in  this  court 

In  my  opinion,  either  this  court  has  juris- 
diction to  recommend  a  judgment  to  the  Leg- 
islature, or  it  has  no  jurisdiction  of  the  ac- 
tion, and  the  action  should  be  dismissed. 
The  court  now  concludes  that  the  plaintiff 
has  a  claim  against  the  state,  and  that  it 
should  be  paid.  If  so,  this  court  should  en- 
ter a  recommendatory  judgment  to  the  Leg- 
islature, and,  if  the  Legislature  has  previous- 
ly made  an  appropriation  applicable  to  such 
payment  or  the  regents  have  funds  In  their 
hands,  then  the  Legislature  can  adjust  that 
matter  in  making  their  appropriation  to  pay 
such  judgment 
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1.  States  (|  212*)— Claims— Action— Recom- 
mendatory Judgment. 

The  plaintiff  bank  loaned  to  Oolson  &  Sons, 
who  had  the  contract  for  the  construction  of  the 
foundation  of  the  administration  building  of 
the  University  of  Idaho,  $7,500.  Said  construc- 
tion contract  was  forfeited,  and  the  Board  of 
Regents  completed  the  contract.  It  does  not 
appear  from  the  evidence  introduced  at  the 
hearing  that  said  $7,500  or  any  part  thereof 
was  expended  by  Colson  &  Sons  on  said  founda- 
tion. Held,  that  the  evidence  fails  to  establish 
any  liability  on  the  part  of  the  Board  of  Re- 
gents to  or  in  favor  of  the  bank,  or  any  liability 
on  the  part  of  the  state  to  the  bank  for  the 
money  so  loaned  Colson  &  Sons. 

[Ed.  Note.— For  other  cases,  see  States,  Dec. 
Dig.  i  212.*] 

2.  States  (|  212*) — Claims— Action— Recom- 
mendatory Judgment. 

Held,  said  claim  should  not  be  recommend- 
ed to  the  Legislature  for  payment 

tEd.  Note.— For  other  cases,  see  States,  Dec 
S.  S  212.*] 

Stewart  C.  J.,  dissenting  in  part 

Proceedings  by  the  First  National  Bank 
of  Moscow  against  the  Regents  of  the  Uni- 
versity of  Idaho  and  another  for  a  recom- 
mendatory decision.  Denied. 

C.  J.  Orland  and  G.  G.  Pickett  for  plain- 
tltff.  D.  0.  McDougall,  Atty.  Gen.,  J.  H.  Pe- 
terson and  O.  M.  Van  Duyn,  Asst.  Attys. 
Gen.,  for  defendants. 

SULLIVAN,  J.  This  Is  an  action  brought 
by  the' First  National  Bank  of  Moscow,  as 
plaintiff,  against  the  Regents  of  the  State 
University  of  Idaho,  a  corporation,  and  the 


•For  other  cases  iee  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Die.  Key  No.  Series  ft  Rep'r  Indexes 
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state  of  Idaho.  After  alleging  the  Incorpora- 
tion of  the  plaintiff  as  a  national  hank,  and 
alleging  that  the  Regents  of  the  University 
of  Idaho  Is  a  body  corporate  and  existence 
as  snch  body,  and  that  the  state  of  Idaho  Is 
a  sovereign  state,  It  Is  alleged  that  on  or 
about  the  10th  day  of  October,  1906,  the 
Regents  of  the  State  University  entered  Into 
a  contract  In  writing  with  Colson  ft  Sons, 
whereby  they  agreed  to  furnish  the  material 
and  do  the  work  In  the  building  and  con- 
struction of  a  foundation  for  a  certain  build- 
ing for  said  defendant  corporation  to  be 
known  and  called  the  "Administration  Build- 
ing" of  the  University  of  Idaho,  at  the  city 
of  Moscow,  and  for  which  material,  work, 
and  labor  the  said  Board  of  Regents  agreed 
to  pay  $24,635,  together  with  further  sums 
of  money  for  certain  other  work  and  materi- 
al, at  certain  rates,  depending  upon  the 
amount  of  such  labor  and  material,  a  copy 
of  which  contract  Is  attached  to  and  made 
a  part  of  the  complaint  It  is  further  al- 
leged tLat  Colson  ft  Sons,  on  account  of  the 
entering  Into  and  the  executing  of  said  in- 
strument In  writing,  and  In  pursuance  of  its 
terms,  commenced  to  furnish  material  and 
do  work  upon  said  foundation  for  said  ad- 
ministration building,  and  in  so  doing  fur- 
nished and  supplied  a  large  amount  of  ma- 
terial and  did  a  large  amount  of  work  upon 
said  foundation,  all  of  which  was  done  with 
the  knowledge,  consent,  and  approval  of 
said  Board  of  Regents,  and  each  member 
thereof,  and  under  the  direction,  control,  and 
supervision  of  the  architect  and  superintend- 
ent of  said  Board  of  Regents;  that  said 
Colson  ft  Sons  continued  to  work  upon  said 
foundation  and  furnish  material  therefor 
for  a  period  of  about  four  months,  and  all 
with  the  knowledge,  consent,  and  approval 
of  said  board,  and  under  its  direction,  su- 
pervision, and  control ;  that,  daring  the  con- 
tinuance of  said  work,  the  architect  and  su- 
perintendent made  several  estimates  of  the 
amount  and  value  of  the  labor  done  and  of 
the  material  furnished  In  the  construction 
of  said  foundation  as  a  basis  upon  which  the 
Board  of  Regents  should  pay  Colson  ft  Sons 
as  the  work  progressed  and  the  material 
was  furnished ;  that  said  estimates  of  work 
and  material  were  filed  with  the  defendant 
board  and  audited  and  allowed  by  It  In  the 
sum  of  $6,917.35,  and  that  warrants  were 
ordered  drawn  for  the  same,  and  warrants 
upon  the  treasurer  of  said  defendant  were 
drawn  In  favor  of  Colson  ft  Sons  in  the  sum 
of  $4,186.38;  that' said  warrants  have  never 
been  delivered  to  Colson  &  Sons,  nor  to  any 
other  person  for  them,  and  plaintiff  alleges 
that  said  Board  of  Regents  have  retained 
said  warrants  and  all  of  them  In  its  pos- 
session; that  a  large  sum  of  money  in  ex- 
cess of  the  sum  for  which  said  warrants 
were  drawn  was  due  and  owing  from  said 
Board  of  Regents  to  Colson  ft  Sons,  and  that 
the  defendants  have  failed,  neglected,  and 


refused  to  pay  the  same;  that  on  or  about 
February  13,  1907,  the  said  Board  of  Re- 
gents directed  and  ordered  that  said  Colson 
ft  Sons  stop  work  upon  said  foundation  and 
to  cease  and  abandon  work  thereon;  that 
upon  the  receipt  of  said  order  said  Colson  ft 
Sons  ceased  work,  and  did  not  deliver  fur- 
ther material  for  or  on  account  of  said 
foundation,  and  on  the  said  13th  day  of  Feb- 
ruary quit  and  abandoned  said  work,  and 
have  never  done  any  other  or  further  work 
thereon ;  that  said  Colson  ft  Sons  had  on  or 
about  the  13th  of  February,  1907,  perform- 
ed work  upon  said  foundation  and  furnished 
material  for  the  same  of  a  total  value  of 
$10,000,  all  of  which  was  done  under  the 
direction  and  superintendence  of  the  defend- 
ant board  and  with  Its  knowledge  and  con- 
sent; that  said  Board  of  Regents  received, 
approved,  and  accepted  such  work  and  ma- 
terial; that  said  defendants,  nor  either  of 
them,  have  paid  for  said  labor  and  material, 
nor  for  any  part  thereof,  but  appropriated 
the  same  to  their  own  use  and  benefit  with- 
out paying  for  the  same  or  any  part  there- 
of, and  that  there  Is  now  due  from  defend- 
ants for  said  labor,  work,  and  material  the 
sum  of  $10,000;  that  on  the  24th  day  of 
November,  1906,  the  said  Colson  ft  Sons,  for 
value  received,  made,  executed,  and  delivered 
to  the  plaintiff  an  assignment  and  order  up- 
on said  Board  of  Regents  to  deliver  all  war- 
rants Issued  by  It  In  payment  of  said  work 
and  material,  and  notice  thereof  was  im- 
mediately given  to  the  said  Board  of  Re- 
gents; that  on  the  11th  day  of  February, 
1907,  the  said  Colson  ft  Sons  sold  and  as- 
signed to  the  plaintiff  all  of  their  claims 
against  the  defendants  for  work  and  materi- 
al furnished  by  them  for  said  foundation. 
Then  follows  a  copy  of  said  assignment 

It  is  alleged  that  the  plaintiff  is  the  owner 
and  holder  of  said  assignment  and  has  been 
since  the  date  of  Its  execution;  that  said 
Board  of  Regents  refused  to  allow  or  pay 
said  claim  and  rejected  the  whole  thereof; 
that  said  claim  was  presented  to  the  State 
Board  of  Examiners  of  the  state  of  Idaho, 
and  that  the  said  State  Board  of  Examiners 
did  on  or  about  the  7th  day  of  April,  1910, 
refuse  to  allow  the  same  or  any  part  there- 
of;  that  there  has  at  no  time  been  a  final 
estimate  of  the  value  of  the  work  done  or 
of  the  value  of  the  material  used  In  the  con- 
struction of  said  work  by  said  Colson  ft  Sons 
upon  said  foundation  by  the  architect  or  su- 
perintendent; that  said  final  estimates  have 
not  been  made  because  of  and  on  account  of 
the  neglect  and  design  of  the  said  Board  of 
Regents  In  attempting  to  hinder  and  delay 
any  settlement  or  payment  of  the  demands 
of  the  said  Colson  ft  Sons ;  that  on  the  22d 
day  of  October,  1906,  the  plaintiff  loaned  the 
said  Colson  ft  Sons  the  sum  of  $2,000,  and 
on  the  7th  day  of  January,  1907,  the  sum  of 
$5,201,  and  on  the  11th  day  of  January, 
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1907,  the  ram  of  $200,  and  on  the  1ft  day 
of  February,  1907,  the  sum  of  $99,  all  of 
which  said  same  of  money  bear  Interest  from 
the  date  of  the  loan  at  the  rate  of  10  per 
cent  per  annum,  and  that  the  plaintiff  loan- 
ed said  money  to  Colson  Se  Sons  to  the 
amount  of  $7,500,  and  the  sum  Is  now  dne 
and  owing  this  plaintiff,  together  with  ac- 
crued Interest  thereon,  all  of  which  sum  was 
used  and  paid  out  by  the  said  plaintiff  and 
the  said  Colson  &  Sons  for  labor  and  materi- 
al which  was  done  and  furnished  in  the  con- 
struction of  said  foundation,  and  the  said 
money  was  furnished  by  the  plaintiff  to  said 
Colson  St  Sons  in  reliance  upon  the  payment 
of  said  labor  and  material  by  the  defendant 
board  as  it  agreed  to  do,  and  the  representa- 
tions of  the  agents  and  officers  of  said  de- 
fendants that  the  terms  and  conditions  of 
the  contract  had  been  and  were  being  com- 
plied with  by  said  Colson  &  Sons,  and  that 
said  contract  for  the  construction  was  a  val- 
id and  subsisting  agreement  between  the  par- 
ties thereto;  that,  for  the  purpose  of  secur- 
ing the  payment  of  said  money  so  loaned  to 
Colson  St  Sons,  they  sold,  assigned,  and  trans- 
ferred their  said  claims  and  demands  against 
the  said  Board  of  Regents  to  the  plaintiff, 
and  that  plaintiff  Is  now  the  owner  of  said 
claims;  that  said  regents  have  a  large  sum 
of  money  in  their  possession  and  under  their 
control  subject  to  and  properly  applicable 
to  the  payment  of  said  claims;  that  said 
Colson  &  Sons  deposited  with  the  Board  of 
Regents  the  sum  of  $500  at  the  time  of  en- 
tering into  said  contract,  and  that  defend- 
ants have  at  no  time  ever  accounted  for  said 
ram,  but  have  kept  and  appropriated  the 
same  to  their  own  use  and  benefit,  and  that 
said  money  is  properly  applicable  for  the 
payment  of  the  said  claim  of  the  plaintiff, 
and  that  the  regents'  detention  of  said  mon- 
ey is  without  right;  that  said  Board  of 
Regents  ordered  said  Colson  St  Sons  to  cease 
work  and  the  furnishing  of  material  for  said 
foundation,  and,  after  it  had  refused  to  pay 
for  the  work  and  material  upon  the  esti- 
mates of  its  said  superintendent  as  it  prom- 
ised to  do,  the  said  Board  of  Regents  took 
charge  of  the  work  and  proceeded  to  com- 
plete said  foundation,  and  in  so  doing  made 
various  changes  in  the  plans  of  the  founda- 
tion, which  increased  the  expense  and  cost 
of  such  foundation  over  what  It  would  have 
been  under  the  plans  under  which  Colson  St 
Sons  agreed  to  do  said  work ;  and  that  the 
completion  of  said  work  as  done  by  said 
board  was  done  In  an  extravagant,  expen- 
sive, and  unworkmanlike  manner,  and  at  a 
greatly  Increased  cost  over  the  reasonable 
and  necessary  cost  of  doing  the  same,  all 
of  which  cost  and  Increased  expense  so  in- 
curred was  by  reason  of  a  change  of  plans 
and  by  the  extravagant  and  Incompetent 
manner  in  which  the  completion  of  the  work 
was  done ;  that,  by  reason  of  such  expensive, 
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incompetent,  and  extravagant  manner  in 
which  the  completion  of  the  said  foundation 
was  done,  the  said  defendants  have  attempt- 
ed to  cheat,  wrong,  and  defraud  the  said 
plaintiff  out  of  a  large  sum  of  money  which 
might  have  been  properly  applied  to  the  pay- 
ment of  the  claims,  and  this  plaintiff  prays 
for  an  advisory  Judgment  of  this  court  to 
the  effect,  first,  that  the  defendant  the  Board 
of  Regents  of  the  University  of  Idaho  pay 
to  the  said  plaintiff  any  and  all  sums  of 
money  which  It  may  have  In  Its  possession 
and  under  Its  control,  subject  to  the  payment 
of  said  claims ;  second,  for  the  sum  of  $2.- 

000,  with  interest  thereon  from  October  22, 
1908;  third,  for  the  sum  of  $5,201,  with  in- 
terest thereon  from  January  7,  1907 ;  fourth, 
for  the  ram  of  $200,  with  Interest  thereon 
from  January  11, 1907 ;  fifth,  for  the  sum  of 
$99,  with  Interest  thereon  from  February 

1,  1907;  and,  sixth,  for  any  and  all  money 
which  may  be  found  due  and  owing  to  said 
Colson  St  Sons  to  an  amount  equal  to  plain- 
tiff's claims  assigned  to  plaintiff,  and  for 
such  other  ahd  further  relief  as  the  plain- 
tiff Is  entitled  to.  To  this  complaint  defend- 
ants filed  an  answer,  denying  on  information 
and  belief  nearly  all  of  the  material  alle- 
gations of  the  complaint.  Upon  the  Issues 
thus  made  this  court  appointed  a  referee 
to  take  the  testimony  in  the  case.  The  ref- 
eree reported  to  this  court,  and  thereafter 
arguments  were  made  by  respective  counsel 
and  the  matter  taken  under  advisement  by 
the  court. 

It  appears  from  the  record  that,  before 
any  testimony  was  taken,  a  stipulation  was 
entered  into  in  regard  to  certain  allegations 
in  the  complaint  It  was  stipulated  that  no 
question  should  be  raised  by  either  party  as 
to  the  regents  of  the  university  being  a  cor- 
poration; that  the  regents  of  the  university 
on  February  13,  1907,  directed  and  ordered 
the  said  Colson  &  Sons  to  stop  work  upon 
said  foundation,  and  that  they  did  quit  work 
and  had  furnished  no  material  and  had  done 
no  work  since  that  date;  that  said  regents 
rejected  and  refused  to  allow  any  part  of 
the  claims  herein  Involved  about  the  8th  of 
February,  1910,  and  on  the  7th  day  of  April, 
1910,  the  State  Board  of  Examiners  refus- 
ed to  make  any  recommendation  in  re- 
gard to  the  payment  of  said  claim.  There- 
upon evidence  was  introduced  by  the  respec- 
tive parties.  It  appears  from  the  evidence 
that  on  October  10,  1906,  the  Board  of  Re- 
gents entered  Into  a  written  contract  with 
Colson  &  Sons  for  the  furnishing  of  the  ma- 
terial and  doing  of  the  work  for  the  con- 
struction of  the  foundation  of  the  adminis- 
tration building  of  the  University  of  Idaho 
for  the  consideration  of  $24,535.  In  addition 
to  said  price,  it  was  provided  in  such  con- 
tract that  Colson  &  Sons  should  do  the  work 
of  excavating  for  said  foundation  at  the  rate 
of  22  cents  per  cubic  yard,  excavating  for 
drain  ditches  at  the  rate  of  35  cents  per  cubic 
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yard,  for  furnishing  tile,  etc.,  and  laying  and 
covering  the  same,  75  cents  per  lineal  foot, 
all  of  which  was  extra  work  and  not  provid- 
ed for  in  the  price  of  $24,635,  but  to  be  paid 
in  addition  to  that  price.  Under  said  con- 
tract Colson  St  Sons  were  to  give  bond  for 
the  faithful  performance  thereof  in  the  sum 

of  $  ,  which  they  failed  to  give.  The 

regents,  however,  permitted  them  to  go  on 
with  the  work  from  the  10th  of  October, 
1906,  until  the  13th  of  February,  1907,  and 
then  annulled  and  set  aside  the  contract,  and 
refused  to  permit  them  to  proceed  with  the 
work  because  they  had  not  furnished  said 
bond.  Under  the  provisions  of  said  contract, 
80  per  cent  payments  for  the  work  and  ma- 
terial were  to  be  made  by  the  regents  from 
time  to  time  as  the  work  proceeded  upon  the 
estimates  of  the  architect  In  pursuance  of 
said  estimates  by  the  architect  the  Board  of 
Regents  allowed  and  approved  of  such  esti- 
mates, and  in  accordance  therewith,  on  No- 
vember 26,  1906,  prepared  and  signed  war- 
rants on  the  treasurer  of  the  board  for  the 
sum  of  $1,123.68 ;  December  22, 1906,  warrant 
for  $874.70 ;  December  31,  1906,  warrant  for 
$1,452.50;  January  28,  1907,  warrant  for 
$214.70;  January  31,  1907,  warrant  for 
$520.80,  making  a  total  of  $4,186.88  in  war- 
rants drawn  under  said  contract  which 
amount  is  but  80  per  cent  of  the  work  done 
and  materials  furnished  according  to  said  es- 
timates. 

It  also  appears  that  these  warrants  were 
placed  in  the  hands  of  Mr.  Jenkins,  bursar  of 
the  university,  for  delivery  to  Colson  &  Sons. 
On  each  of  said  warrants  was  Indorsed  the 
following :  "This  certificate  is  not  to  be  hon- 
ored until  complete  approval  of  the  contract- 
ors' bond  Is  obtained."  The  contractors'  bond 
never  having  been  given  or  approved,  said 
warrants  were  never  delivered  to  Colson  St 
Sons,  and  some  time  thereafter  said  warrants 
were  all  canceled  by  the  president  of  said 
Board  of  Regents,  M.  E.  Lewis.  It  appears 
that  during  the  time  that  said  Colson  &  Sons 
were  at  work  under  said  contract  the  plain- 
tiff bank  loaned  them  $7,500,  and  it  is  con- 
tended on  the  part  of  the  plaintiff  that  the 
state  secured  the  benefit  of  said  $7,500,  in 
that  it  was  paid  to  laborers  and  materialmen 
for  labor  performed  and  material  furnished 
to  Colson  St  Sons  in  the  prosecution  of-  their 
work  under  their  contract  for  the  construc- 
tion of  said  foundation,  and  that  as  the  state 
had  thus  received  the  benefit  of  It  the  plain- 
tiff was  entitled  to  recover  at  least  the 
amount  represented  by  said  warrants  that 
were  issued  and  thereafter  canceled,  amount- 
ing to  $4,186.38,  and  also  the  sum  of  $550 
which  had  been  deposited  with  the  regents 
by  Colson  St  Sons  as  a  guaranty  for  the  exe- 
cution of  said  contract  In  accordance  with 
its  terms.  It  Is  also  contended  by  the  plain- 
tiff that  it  is  shown  by  the  evidence  that  Col- 
son &  Sons  had  performed  work  and  fur- 
nished material  in  the  construction  of  said 
foundation  to  the  amount  of  $7,845.76  at  the 


time  they  were  ordered  to  quit  work.  After 
Colson  &  Sons  quit  work,  the  regents  com- 
pleted the  work  by  day  labor,  without  letting 
any  contract  Said  regents,  knowing  that 
the  plaintiff  claimed  any  sum  of  money  which 
might  be  due  and  owing  to  said  Colson  St 
Sons  for  work  and  material  furnished  by 
them  in  the  construction  of  said  foundation, 
on  or  about  the  26th  of  August  1909,  trans- 
mitted to  plaintiff  a  statement  of  the  account 
between  the  regents  and  Colson  &  Sons  for 
the  completion  of  said  foundation.  By  that 
statement  it  is  contended  by  counsel  for 
plaintiff  that  it  is  shown  that  there  is  a  bal- 
ance due  Colson  St  Sons  after  the  completion 
of  the  foundation  by  the  regents  under  the 
contract  of  $5,512.16,  that  in  said  statement 
there  has  been  charged  against  Colson  St  Sons 
for  old  bricks  $652.20,  when,  as  a  matter  of 
fact  the  regents  were  to  furnish  the  brick 
themselves,  and  it  is  contended  that  said 
$652.20  should  be  added  to  the  sum  of  $5,- 
512.16,  thus  making  a  total  due  to  Colson  St 
Sons  of  $6,164.36.  At  the  hearing  before  the 
referee  the  regents  Introduced  a  statement  in 
which  it  Is  shown  that  the  amount  expended 
by  them  after  the  cancellation  of  the  Colson 
St  Sons  contract  was  $24,976.14.  This  deduct- 
ed from  the  total  cost  of  the  work,  over 
which  there  is  no  dispute  ($31,071.15),  leaves 
$6,095.01.  But  it  is  contended  by  counsel  for 
plaintiff  that  there  is  at  least  one  item  of 
$70.96  for  drain  to  the  foundation  that  should 
not  have  been  charged  to  Colson  St  Sons  un- 
der the  contract  which,  added  to  $6,095.01, 
would  amount  to  $6,165.97. 

What  we  have  said  with  reference  to  the 
liability  of  the  Board  of  Regents  to  pay 
claimants  for  material  and  furnishings  in 
the  case  of  the  Moscow  Hardware  Co.  v.  Re- 
gents (decided  at  this  January,  1911,  term  of 
court)  113  Pac.  731,  is  applicable  here,  but 
the  trouble  In  this  case  is  that  we  have  no 
evidence  before  us  which  establishes  the  fact 
or  would  support  a  finding  that  the  $7,500 
loaned  by  the  bank  to  Colson  St  Sons  was  ac- 
tually used  in  the  construction  of  this  build- 
ing. The  proof  does  not  establish  that  it  was 
paid  to  either  laborers  or  materialmen.  On 
the  contrary,  the  money  was  paid  by  the 
bank  directly  to  Colson  St  Sons  on  their 
checks,  and  the  cashier  of  the  bank,  Mr. 
Payne,  said  on  the  witness  stand  that  he 
could  not  say  where  the  money  went  or  that 
any  of  it  went  into  this  building.  It  is  clear, 
therefore,  that  the  bank  loaned  the  money 
directly  to  Colson  &  Sons  on  their  own  ac- 
count and  responsibility,  and  that  this  was 
purely  a  personal  and  private  transaction  be- 
tween the  bank  and  Colson  St  Sons.  The  ev- 
idence, as  the  same  is  presented  to  us,  fails 
to  establish  any  indebtedness  or  liability  on 
the  part  of  the  Board  of  Regents  to  or  in 
favor  of  the  bank,  or  any  liability  on  the 
part  of  the  state  to  the  bank. 

For  the  foregoing  reasons,  we  must  de- 
cline to  render  a  recommendatory  decision  In 
this  case. 
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The  question  of  the  original  Jurisdiction  of 
this  court  in  this  case  has  not  been  raised, 
but  what  we  have  said  with  reference  to  the 
question  of  jurisdiction  in  the  case  of  the 
Moscow  Hardware  Co.  v.  Regents  (Just  de- 
cided) 113  Pac.  731,  is  applicable  in  this  case, 
and  is  reaffirmed  here. 

AILSHIB,  J.,  concurs. 

STEWART,  C.  J.  I  agree  with  the  con- 
clusion reached  in  the  majority  opinion  to 
the  effect  that  the  evidence  in  this  case  does 
not  show  that  the  money  loaned  by  the  First 
National  Bank  to  Col  son  ft  Sons  was  actual- 
ly used  in  the  construction  of  the  building 
under  construction  by  the  Regents  of  the 
State  University,  and  for  that  reason  that 
the  state  is  in  no  way  liable  to  the  bank  for 
the  amount  of  such  loan,  that,  under  the  evi- 
dence, such  loan  was  made  directly  to  Col- 
son  ft  Sons  on  their  own  account  and  respon- 
sibility, and  was  a  personal  and  private 
transaction  between  the  bank  and  Colson  ft 
Sons,  and  for  that  reason  the  court  should 
recommend  a  judgment  to  the  Legislature 
that  the  state  is  not  liable  and  that  the  claim 
be  not  paid;  and  I  dissent  from  that  refer- 
ence made  in  the  opinion  to  what  has  been 
said  In  the  majority  opinion  in  the  case  of 
Hardware  Co.  v.  Regents  (Just  decided)  113 
Pac.  731,  with  reference  to  the  jurisdiction 
of  this  court  to  hear  claims  against  the  state. 


BEYMER  v.  MONARCH  et  aL 
(Supreme  Court  of  Idaho.    Feb.  4,  1911.) 

(Byllabua  by  the  Court.) 

1.  Money  Received  (8  9*)— Right  op  Action 
fob  Recovebt.  ' 

Where  it  appears  that  T.  G.  ft  S.  Co.  re- 
ceived a  sum  of  money  from  the  debtor  of  M.  ft 
P.  for  the  purpose  of  applying  the  same  on  the 
debts  owed  by  M.  ft  P.  at  the  time  of  the  receipt 
of  the  money,  the  creditor  for  whose  benefit  the 
money  was  so  paid  may  maintain  an  action 
against  T.  G.  ft  S.  Co.  as  original  promisors  to 
pay  the  same  over  to  the  creditors  entitled 
thereto. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Dec.  Dig.  |  9.*] 

2.  Review  on  Appeal. 

Evidence  in  this  case  examined,  and  held 
insufficient  to  support  findings  and  judgment  in 
favor  of  the  respondent  Title  Guaranty  ft. 
Surety  Co. 

Appeal  from  District  Court,  Ada  County; 
Fremont  Wood,  Judge. 

Action  by  A.  F.  Beymer  against  John  W. 
Monarch,  the  Title  Guaranty  ft  Surety  Com- 
pany, and  another.  Judgment  for  plaintiff 
against  defendants  Monarch  and  another  and 
in  favor  of  defendant  Title  Guaranty  ft  Sure- 
ty Company,  and.  plaintiff  and  defendants 
Monarch  and  another  appeal.  Reversed,  and 
new  trial  granted. 


Cavanah  ft  Blake,  for  appellant  Beymer. 
Robert  Wedekind  and  John  Porter,  for  ap- 
pellants Monarch  ft  Porter.  Neal  ft  Kinyon, 
for  respondents. 

AILSHIE,  J.  This  action  was  brought 
against  John  W.  Monarch  and  William  S. 
Porter,  as  copartners,  and  also  against  the 
Title  Guaranty  ft  Surety  Company  to  recov- 
er the  sum  of  $4,433.22,  alleged  to  be  due 
for  labor  and  merchandise  furnished  the 
defendants  Monarch  ft  Porter  by  plaintiff 
and  his  assignors  while  Monarch  ft  Porter 
were  engaged  in  the  construction  of  an  irri- 
gation system  for  the  United  States  govern- 
ment near  Rupert  In  this  state.  Monarch 
ft  Porter  were  contractors  under  the  govern- 
ment for  the  construction  of  an  irrigation 
system  on  what  Is  commonly  known  as  the 
Minidoka  Reclamation  Project.  Prior  to  en- 
tering upon  the  work,  the  defendant  the  Ti- 
tle Guaranty  ft  Surety  Company  became 
surety  for  the  contractors  to  the  effect  that 
they  would  faithfully  perform  the  work  stip- 
ulated in  the  contract  Early  in  1906,  de- 
fendants Monarch  ft  Porter  notified  the  gov- 
ernment and  also  the  defendant  surety  com- 
pany that  they  were  unable  to  proceed  fur- 
ther with  their  contract,  and  the  surety  com- 
pany immediately  took  possession  of  all  the 
property  on  the  works  belonging  to  Monarch 
ft  Porter  and  notified  the  government  that  It 
was  completing  the  contract  and  would  pro- 
ceed in  accordance  with  the  contract  had 
between  Monarch  ft  Porter  and  the  United 
States  government 

At  the  time  the  surety  company  took  over 
the  contract  and  undertook  to  carry  out  and 
discharge  its  terms,  there  was  a  large  sum 
due  from  the  government  to  Monarch  ft  Por- 
ter, and  there  was  at  that  time  a  disagree- 
ment between  the  contractors  and  the  gov- 
ernment as  to  the  true  amount  due,  on  ac- 
count of  a  diversity  of  opinion  as  to  the  prop- 
er estimates  to  which  the  contractors  were 
entitled.  The  government  apparently  con- 
ceded, however,  that  there  was  about  $35,- 
000  then  due  the  contractors.  The  contrac- 
tors were  largely  in  debt  for  material,  sup- 
plies, and  labor,  and  among  other  things 
were  indebted  to  the  plaintiff  herein  and  his 
assignors  in  the  sum  sued  upon.  The  com- 
pany retained  Monarch  and  Porter  each  at 
$100  per  month  to  carry  on  the  work,  and 
the  company  sent  its  agents  to  supervise  the 
matter  of  purchases  and  expenditures  and 
to  pay  the  bills  as  the  same  were  incurred 
and  to  generally  superintend  the  work.  Dur- 
ing this  time  the  disbursing  agent  for  the 
company  paid  some  of  the  debts  which  had 
been  contracted  prior  to  the  time  the  com- 
pany took  over  the  works,  and  It  is  claimed 
by  the  plaintiff  in  this  case  that  the  surety 
company's  agents  promised  and  agreed  that 
the  company  should  pay  the  claims  involv- 
ed in  this  action.    The  trial  court  found 


•For  other  cases  see  same  topic  and  aecUon  NUMBER  in  Dee.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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against  the  plaintiff  on  this  contention,  and 
there  la  a  conflict  of  the  evidence  on  that 
point,  and  If  that  were  the  only  question  In 
the  case  It  would  determine  this  appeal  In 
favor  of  the  judgment  of  the  lower  court 
There  Is,  however,  one  state  Of  facts  shown 
by  the  plaintiff  and  not  contradicted  or  dis- 
puted by  the  defendant  surety  company 
which,  in  our  judgment,  is  sufficient  to  hold 
the  defendant  company  and  to  consequently 
require  a  reversal  of  the  judgment  in  this 
case. 

John  Porter,  who  It  appears  was  acting  as 
attorney  for  Monarch  ft  Porter,  went  to 
Washington,  D.  C,  in  February,  1907,  for 
the  purpose  of  securing  an  adjustment  if  pos- 
sible of  the  claim  of  Monarch  ft  Porter 
against  the  government,  and  to  get  the  mat- 
ter settled  and  secure  payment  of  the  bal- 
ance due.  He  testifies  that  at  that  time  he 
had  an  interview  with  the  officers  of  the 
government  and  the  president  and  attorney 
of  the  surety  company  with  reference  to  the 
adjustment  and  settlement  of  this  claim. 
Among  other  things,  he  testifies  as  follows: 
"We  were  there  to  try  and  obtain  a  settle- 
ment from  the  government  of  all  matters  be- 
tween Monarch  ft  Porter  and  the  govern- 
ment; falling  in  that  we  were  about  to  re- 
turn to  our  homes,  but  before  doing  so  on 
that  occasion,  I  don't  recall  who  introduced 
the  subject,  but  Mr.  King  (attorney  for  the 
company)  I  think  had  something  to  say 
about  it,  and  I  very  distinctly  remember  that 
I  said  something  in  substance  to  this:  'Now, 
gentlemen,  Inasmuch  as  we  could  not  ob- 
tain a  final  settlement' — they  offered  to  pay 
us  about  $35,000  to  sign  a  final  voucher. 
'There  are  existing  creditors  out  in  Idaho 
for  labor  and  other  materials  furnished  to 
Monarch  ft  Porter  in  the  prosecution  of  their 
contract  covering  the  work  near  Rupert 
Now  what  objections  have  you,  If  any,  to 
ordering  or  recommending  the  issuance  of  a 
warrant' — we  called  it  a  warrant  the  United 
■.States  warrant — for  a  part  of  the  amount 
you  confess  to  be  due  and  are  willing  to  pay, 
without  prejudice,  to  the  right  of  the  par- 
ties to  go  home  and  obtain  a  final  settle- 
ment as  best  they  can.'  That  was  the  sub- 
stance of  what  was  said,  and  Mr.  Da  vise 
and  Mr.  Newman  said  they  could  see  no 
objection  to  that  and  no  one  made  any  ob- 
jection. Mr.  King  also  agreed  in  the  matter 
or  concurred  In  it  When  Mr.  King  went  to 
his  office  that  afternoon  he  wrote  the  service, 
through  the  Secretary  of  the  Reclamation 
Service,  a  letter,  of  which  I  have  a  copy,  in 
which  he  concurred  in  it  and  it  was  simply 
a  confirmation  of  what  was  said  at  the  con- 
versation. Mr.  L.  A.  Wa  tress,  the  president 
of  the  company,  was  there  also,  and  he  con- 
curred in  that  arrangement  but  said:  'I  want 
the  payments  to  be  made  as  other  payments 
have  been  made  since  March,  1906,  viz., 
checks.'  The  government  thereafter  In  pur- 
euance  of  the  conversation  I  have  just  re- 
lated Issued  its  warrant  or  check;  that  is, 


they  said  that  they  had  Issued  It**  He  fur- 
ther stated  that  he  remained  at  Washington 
until  after  this  government  warrant  was  Is- 
sued and  turned  over  to  the  surety  company. 
The  warrant  was  for  the  sum  of  $19,482.67. 
He  says  that  he  thereafter  wrote  to  the 
surety  company,  requesting  them  to  bring 
forward  the  warrant  or  the  amount  of  mon- 
-ey  it  represented,  and  to  use  it  "where  it 
would  do  the  best  good,"  but  that  they  never 
replied;  that  he  thereafter  learned  through 
their  agent,  Mr.  Neal  of  Boise  City,  that  they 
had  received  the  money  on  the  warrant 

This  evidence,  uncontradicted  and  undis- 
puted as  It  is  in  the  record,  is  sufficient  to 
charge  the  surety  company  with  the  debt 
sued  upon.  It  shows  unmistakably  that  the 
company  received  the  sum  of  $19,482.67  from 
the  government  which  sum  had  been  earned 
by  Monarch  ft  Porter  and  was  due  to  Mon- 
arch ft  Porter  at  the  time  that  the  surety 
company  took  over  the  contract  and  under- 
took to  complete  the  works.  It  also  shows 
that  they  received  this  money  for  the  use 
and  benefit  of  the  creditors  of  Monarch  ft 
Porter,  and  with  the  understanding  on  the 
part  of  Monarch  ft  Porter,  who  were  speak- 
ing through  their  attorney  John  Porter,  that 
this  sum  was  to  be  paid  over  pending  a  final 
settlement  of  the  differences  between  Mon- 
arch ft  Porter  and  the  government  for  the 
purpose  of  meeting  the  debts  of  the  contrac- 
tors to  laborers  and  others  who  had  previous- 
ly furnished  material  and  supplies  In  the 
construction  of  the'  works.  The  company 
could  not  receive  this  money  which  it  had 
not  earned  and  which  was  due  to  Monarch 
ft  Porter  and  was  therefore  their  money  and 
appropriate  It  to  its  own  use,  and  then  when 
sued  by  one  of  the  creditors  for  whose  use 
it  was  paid  plead  that  there  was  no  consid- 
eration or  no  original  promise  or  contract 
whereby  the  company  had  obligated  itself  to 
pay  the  debt 

It  Is  strenuously  argued  by  counsel  for  re- 
spondent that  there  was  no  consideration  for 
either  an  express  or  implied  promise  to  pay 
appellant  Beymer  his  claim  out  of  the  money 
thus  received  from  the  government  We  an- 
swer that  contention  by  saying  that  the  re- 
ceipt of  the  money  itself  Is  sufficient  consid- 
eration. 

It  has  also  been  urged  that  the  action  is 
against  the  surety  company  as  a  surety  for 
Monarch  ft  Porter,  and  not  as  an  original 
promisor  or  contractor,  and  that  therefore 
this  action  could  only  be  maintained  in  the 
federal  court  That  contention  is  not  borne 
out  by  the  record  in  the  case.  The  action  is 
against  the  surety  company  as  an  original 
promisor.  The  obligation  sued  upon  does  not 
arise  out  of  the  contract  of  surety,  but  rather 
out  of  the  independent  contract  express  or 
implied  as  it  may  be,  whereby  the  surety  com- 
pany received  the  money  to  be  used  and  ap- 
plied for  the  payment  of  the  creditors  of  Mon- 
arch ft  Porter.  This  clearly  appears  from 
the  evidence  of  John  Porter  heretofore  re- 
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ferred  to.  It  is  urged,  however,  by  counsel 
for  respondent  that  this  particular  claim  was 
not  mentioned,  and  the  appellant  Beymer 
was  not  named  as  a  creditor  of  Monarch  & 
Porter  to  whom  a  part  of  this  money  should 
be  paid.  That  appears  to  be  true.  It  seems 
that  at  the  time  this  conversation  was  had 
in  Washington  and  the  agreement  was  reach- 
ed whereby  the  government  was  to  pay  over 
the  $19,000  on  its  indebtedness  to  Monarch  & 
Porter,  no  specific  creditor  was  mentioned, 
but  it  was  rather  paid  over  for  the  benefit 
of  the  creditors  generally.  This  being  the 
case  and  it  appearing  that  the  surety  com- 
pany received  the  money,  and  that  Beymer 
and  his  assignors  were  in  fact  creditors  of 
Monarch  &  Porter  at  that  time  and  that  they 
have  not  been  paid,  the  burden  is  upon  the 
surety  company  to  show  that  it  has  in  fact 
paid  out  and  expended  the  money  in  the  pay- 
ment of  creditors  in  accordance  with  the  un- 
derstanding had  at  the  time  this  agreement 
was  reached  when  the  money  was  paid  by 
the  government 

For  the  reasons  above  set  forth,  the  Judg- 
ment must  be  reversed,  and  it  is  so  ordered 
and  a  new  trial  is  granted.  Costs  awarded 
in  favor  of  appellants. 

STEWART,  C.  J.,  and  SULLIVAN,  J., 
concur. 


MONTPELIER  MILLING  CO.  v.  CITY  OF 

MONTPELIER. 
(Supreme  Court  of  Idaho.  Jan.  23,  1011.  On 
Petition  for  Rehearing  Feb.  2a  1011.) 

(SyUabui  by  the  Court.) 

1.  Waters  and  Water  Ooubsxs  (|  87*)— Di- 
version of  Water— Action  fob  Injunc- 
tion— Sufficiency  of  Complaint. 

An  action  to  obtain  an  injunction  to  re- 
strain the"  diversion  and  use  of  water  which 
shows  upon  its  face  that  the  plaintiff  appro- 
priated such  water,  and  has  continuously  used 
the  same  up  to  the  time  it  is  alleged  the  defend- 
ant diverted  and  appropriated  such  water, 
states  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  |  87.*] 

2.  Waters  and  Watxb  Coubsks  (§  87*)— Di- 
version of  Water— Action  for  Injunc- 
tion— Sufficiency  of  Complaint. 

An  action  to  determine  the  right  to  waters 
flowing  in  a  public  stream  in  this  state  wherein 
the  facts  alleged  show  that  the  plaintiff  appro- 
priated such  water  and  applied  the  same  to  a 
beneficial  use  prior  in  time  to  the  alleged  diver- 
sion and  appropriation  of  the  defendant,  states 
a  cause  of  action,  and  entitles  the  plaintiff  to 
an  injunction  restraining  further  appropriation 
on  the  part  of  defendant. 

TEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Dec  Dig.  §  87.*] 

8.  Waters  and  Water  Courses  (§  140*)— 
Appbopri  atio  n— Pbiobtty. 

Under  the  provisions  of  section  3,  art  15, 
of  the  Constitution  of  this  state,  "the  right  to 
divert  and  appropriate  the  unappropriated  wa- 
ters of  any  natural  stream  to  beneficial  uses 
shall  never  be  denied.   Priority  of  appropriation 


shall  give  the  better  right  as  between  those  us- 
ing water ;  but  when  the  waters  of  any  natural 
stream  are  not  sufficient  for  the  service  of  all 
those  desiring  the  use  of  the  same,  those  using 
the  water  for  domestic  purposes  shall  (subject 
to  such  limitations  as  may  be  prescribed  by  law) 
have  the  preference  over  those  claiming  for  any 
other  purpose." 

[Ed.  Note— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  |  140.*] 

4.  Waters  and  Water  Courses  ($  140*)— 
Appropriation— Priority— "Pbopertt." 

This  section  of  the  Constitution  declares 
that  an  appropriation  of  water  to  a  beneficial 
use  is  a  constitutional  right,  and  that  the  first 
in  time  is  the  first  in  right,  without  reference  to 
the  particular  use,  and  clearly  recognizes  an  ap- 
propriation for  domestic  use  as  superior  to  ap- 
propriations for  other  uses,  when  the  waters  of 
any  natural  stream  are  not  sufficient  for  all 
those  desiring  the  same;  and  that  the  right  to 
use  water  for  a  beneficial  purpose  is  a  property 
right  subject  to  such  provisions  of  law  regulat- 
ing the  taking  of  private  property  for  public 
and  private  use  as  referred  to  in  section  14,  art 
1,  of  the  Constitution. 

_JEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  §  140.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5603-5728;  vol.  8,  pp.  7768-7770.] 

5.  Eminent  Domain  (I  84*) — Compensation 
—Taking  of  Water  Rights. 

It  was  the  intention  of  the  framers  of  the 
Constitution,  by  the  provisions  of  this  section, 
to  provide  that  waters  previously  appropriated 
for  manufacturing  purposes  may  be  taken  and 
appropriated  for  domestic  use,  upon  due  and  fair 
compensation  therefor;  but  it  was  not  the  in- 
tention to  provide  that  water  appropriated  for 
manufacturing  purposes  could  thereafter  arbi- 
trarily and  without  compensation  be  appropri- 
ated for  domestic  purposes. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  SI  227-230;  Dec.  Dig.  |  84.*] 

6.  Eminent  Domain  (|  84*)— Compensation 
—Taking  of  Water  Rights. 

Under  the  provisions  of  the  above-quoted 
section  of  the  Constitution  a  municipality  can- 
not take  water  for  domestic  use  which  has  been 
previously  appropriated  for  other  beneficial  uses, 
without  fully  compensating  the  owner,  and  in 
this  case,  it  clearly  appearing  that  the  respond- 
ent appropriated  the  water  of  Montpelier  creek 
and  applied  the  same  to  a  beneficial  use  prior 
in  time  to  the  appropriation  of  appellant  the 
appellant  has  no  right  to  interfere  with  such  ap- 
propriation, to  the  injury  of  the  respondent, 
without  full  compensation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  18  227-230;  Dec.  Dig.  f  84.*] 

7.  Waters  and  Water  Courses  (f  87*)— Ap- 
propriation —  Priority  —  Sufficiency  or 
Findings. 

The  findings  in  this  case  show  that  the  re- 
spondent, and  its  predecessors  in  interest,  made 
an  appropriation  of  10  second  feet  of  the  waters 
flowing  in  Montpelier  creek,  in  the  year  1801. 
and  applied  the  same  to  a  beneficial  use,  and 
continuously  used  the  same  until  interfered  with 
by  the  appellant  and  that  such  appropriation 
was  prior  In  time  to  any  right  of  the  appellant 
and  supports  the  judgment 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  g  87.*] 

&  Trial  (|  888*)— Trial  by  Court— Neces- 
sity fob  Findings. 

Where  the  defendant  sets  up  affirmative 
matter  in  an  answer,  which  presents  no  material 
and  substantial  issue,  and  which  in  no  way  af- 
fects the  rights  of  the  plaintiff  in  the  action,  it 
is  unnecessary  for  the  court  to  make  findings 
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thereon,  and  a  failure  to  make  auch  findings  is 
not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §{  908-911,  915 ;  Dec.  Dig.  §  388.*] 

Appeal  from  District  Court,  Bear  Lake 
County;  Alfred  Budge,  Judge. 

Action  by  the  Montpelier  Milling  Company 
against  the  City  of  Montpelier.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

T.  L.  Glenn  and  Hawley,  Puckett  &  Haw- 
ley,  for  appellant  A.  B.  Gough  and  Clark 
&  Budge,  for  respondent 

STEWART,  C.  J.  This  action  is  brought 
by  the  Montpelier  Milling  Company,  a  corpo- 
ration, for  the  purpose  of  obtaining  an  In- 
junction against  the  city  of  Montpelier,  a  mu- 
nicipal corporation,  restraining  the  munici- 
pality from  diverting  the  waters  of  Montpel- 
ier creek  In  Bear  Lake  county,  Idaho.  The 
cause  was  tried  to  the  court  and  findings 
of  fact  made  and  a  decree  entered  In  favor 
of  the  plaintiff.  The  defendant  the  city  of 
.Montpelier,  appeals  from  the  judgment. 

The  first  question  for  consideration  Is  the 
■sufficiency  of  the  complaint  In  substance 
the  complaint  alleges  the  corporate  capacity 
of  the  plaintiff  and  defendant;  that  the 
plaintiff  is  engaged  in  the  milling  business, 
Tor  the  manufacture  of  flour,  etc.,  near  Mont- 
pelier in  this  state;  that  the  plaintiff,  and 
its  predecessors  In  interest,  own,  and  have 
owned  for  more  than  18  years,  a  certain 
grist  and  flour  mill  situated  on  certain  real 
property  In  the  city  of  Montpelier;  that 
plaintiff's  predecessors  In  interest  construct- 
ed a  ditch  and  pipe  line  during  the  year 
1891,  from  Montpelier  creek  to  plaintiffs 
said  mill,  of  sufficient  size  and  capacity  to 
carry  10  second  feet  of  water;  and  the  ap- 
propriation of  10  second  feet  of  water  from 
said  creek  through  said  ditch  and  pipe  line 
during  the  year  1891,  for  the  purpose  of 
generating  power  to  operate  said  mill,  and 
that  the  same  has  been  continuously  used 
for  such  purpose  by  the  plaintiff  and  Its 
predecessors  In  interest,  free  from  hindrance, 
ever  since;  that  said  amount  of  water  Is 
necessary  to  properly  operate  said  mill,  and 
that  during  a  large  portion  of  the  milling 
season  no  more  than  10  second  feet  of  water 
has  flowed  in  said  creek  at  plaintiffs  point 
of  diversion,  and  that  during  said  time  plain- 
tiff and  Its  predecessors  In  interest  have 
used  the  entire  flow  of  said  stream  for  said 
purpose,  and  that  the  plaintiff  is  entitled  to 
the  entire  flow  of  said  stream  when  there  Is 
no  more  than  10  second  feet  of  water  flow- 
ing therein  at  said  point. 

The  complaint  further  alleges  the  owner- 
ship' and  control  by  the  city  of  Montpelier 
of  a  system  of  waterworks  since  April  1, 
1908,  from  which  said  city  is  alleged  to 
have  sold  and  Supplied  a  large  amount  of 
water  for  domestic  and  commercial  purpos- 


es; that  on  or  about  the  1st  day  of  April, 
1908,  the  defendant  city,  In  order  to  supply 
its  said  system  of  waterworks  with  water, 
unlawfully  and  wrongfully,  and  without  any 
right  whatsoever,  diverted  from  said  Mont- 
pelier creek,  at  a  point  on  said  creek  about 
two  miles  above  plaintiffs  said  point  of  di- 
version, a  large  quantity  of  the  waters  of 
said  creek,  and  that  defendant  Is  now  wrong- 
fully diverting  said  waters  into  Its  system, 
whereby  and  by  reason  thereof  plaintiff  is 
wrongfully  deprived  of  said  water  necessary 
for  power  purposes  for  its  said  mill,  and  is 
unable  to  operate  said  mill  for  five  hours 
every  day  for  about  15  days  during  the 
months  of  November  and  December,  190$. 
and  January  and  February,  1909,  and  by  rea- 
son thereof  has  been  damaged  In  the  sum  of 
$500;  that  the  defendant  threatens  to  con- 
tinue to  wrongfully  and  unlawfully  divert 
said  waters  to  the  plaintiffs  great  and  ir- 
reparable Injury.  To  this  complaint  a  gen- 
eral demurrer  was  filed  and  overruled. 

The  answer  consists  of  admissions,  de- 
nials, and  affirmative  matter.  The  denials, 
it  Is  conceded  by  counsel  for  appellant,  are 
insufficient  to  present  any  issue,  and  in  the 
affirmative  matter  it  is  alleged  that  at  the 
time  plaintiff,  by  and  through  Its  predeces- 
sors in  interest  diverted  the  waters  of  Mont- 
pelier creek  into  its  ditches  and  pipe  line 
for  milling  purposes,  all  of  the  water  of 
said  creek  had  been  completely  exhausted 
by  former  and  prior  appropriations  for  bene- 
ficial uses,  and  at  the  time  of  said  attempted 
appropriation  by  plaintiff  there  was  no  wa- 
ter for  its  appropriation;  that  the  Mont 
peller  Irrigation  Company,  a  corporation, 
owns  and  controls  water  appropriated  by  it* 
predecessors  in  interest,  64  second  feet  of 
the  waters  of  the  flowage  of  Montpelier 
creek,  all  of  which  was  appropriated  and  ap- 
plied to  a  beneficial  use,  between  the  1st  day 
of  January,  1864,  and  the  1st  day  of  June. 
1884,  and  the  same  was  decreed  to  said 
Montpelier  Irrigation  Company  by  the  dis- 
trict court  of  the  Fifth  judicial  district  of 
the  state  of  Idaho,  by  decree  dated  Febru- 
ary 20,  1902,  and  now  on  record  and  on  file 
In  the  office  of  the  clerk  of  said  court,  it 
Paris,  Idaho ;  that  defendant  is  the  owner 
of  150  shares  of  stock  of  said  Montpelier 
Irrigation  Company,  which  entitle*  the  de- 
fendant to  the  use  of  3  second  feet  of  water, 
and  that  it  now  uses,  and  has  used  less  than 
one-fourth  of  a  second  foot  of  water  since 
diverting  it  from  said  creek,  as  in  the  com- 
plaint alleged ;  that  defendant's  right  to  toe 
use  of  said  water  is  superior  and  prior  to 
the  right  of  the  said  plaintiff.  Upon  the  is- 
sues thus  presented  the  court  made  its  find- 
ings of  fact  and  entered  a  decree  in  favor 
of  the  plaintiff,  enjoining  and  restraining  tl>e 
defendant  from  diverting  the  waters  of 
Montpelier  creek  In  any  manner  so  as  to 
Interfere  with  the  flow  of  at  least  10  second 


•For  .other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Key  No.  Series  ft  Bep'r  Index- 
Digitized  by  Google 


Idaho)  MONTPELXER  MILLING  CO. 


'.  y.  CITY  OF  MONTPELIER 


748 


feet  of  such  water,  or  so  much  of  said  water 
as  may  be  flowing  in  said  creek  op  to  ten 
second  feet  to  plaintiffs  point  of  diversion, 
and  for  judgment  for  $250  damages. 

It  Is  contended  upon  behalf  of  the  appel- 
lant that  the  complaint  fails  to  state  a  cause 
of  action  for  the  reason  that  it  is  alleged 
that  the  appropriation  made  by  the  respond- 
ent was  for  manufacturing  and  milling  pur- 
poses, while  the  appropriation  made  by  the 
appellant  was  for  municipal  and  domestic 
purposes,  and  thus  shows  that  the  appro- 
priation made  by  the  appellant  was  superior 
in  right  to  that  of  the  plaintiff. 

Referring  to  the  complaint,  It  will  be  ob- 
served that  the  plaintiff  claims  the  right  to 
10  second  feet  of  water  flowing  In  Mont- 
pelier  creek  for  the  purpose  of  producing 
and  generating  power  to  run  and  operate  a 
mill,  and  that  such  diversion  and  appropri- 
ation was  made  In  the  year  1891,  and  that 
said  water  so  appropriated  has  been  con- 
tinuously used  ever  since ;  that  the  defendant 
made  an  appropriation  of  the  waters  of  said 
Montpelier  creek  in  April,  1908,  and  diverted 
said  water  at  a  point  above  the  plaintiff's 
point  of  diversion.  Thus  It  appears  that 
the  appropriation  made  by  the  respondent 
was  prior  In  time  to  that  of  the  appellant 
The  contention  of  appellant  Is  based  upon 
a  construction  of  section  8  of  article  IS  of 
the  Constitution  of  this  state.  This  section 
reads  as  follows:  "The  right  to  divert  and 
appropriate  the  unappropriated  waters  of 
any  natural  stream  to  beneficial  uses,  shall 
never  be  denied.  Priority  of  appropriation 
shall  give  the  better  right  as  between  those 
using  the  water;  but  when  the  waters  of 
any  natural  stream  are  not  sufficient  for 
the  service  of  all  those  desiring  the  use  of 
the  same,  those  using  the  water  for  domestic 
purposes  shall  (subject  to  such  limitations  as 
may  be  prescribed  by  law),  have  the  prefer- 
ence over  those  claiming  for  any  other  pur- 
pose ;  and  those  using  the  water  for  agricul- 
tural purposes  shall  have  preference  over 
those  using  the  same  for  manufacturing  pur- 
poses. And  In  any  organized  mining  dis- 
trict, those  using  the  water,  for  mining  pur- 
poses or  milling  purposes  connected  with 
mining,  shall  have  preference  over  those  us- 
ing the  same  for  manufacturing  or  agricul- 
tural purposes.  But  the  usage  by  such  sub- 
sequent approprlators  shall  be  subject  to 
such  provisions  of  law  regulating  the  taking 
of  private  property  for  public  and  private 
use,  as  referred  to  in  section  14  of  article  1 
of  this  Constitution." 

From  the  language  thus  used  in  this  sec- 
tion appellant  argues  that  it  was  the  inten- 
tion of  the  framers  of  the  Constitution  to 
make  an  appropriation  of  water  for  domestic 
uses  a  right  superior  to  an  appropriation 
made  for  manufacturing  uses,  without  ref- 
erence to  the  time  or  priority  of  such  appro- 
priations. In  other  words,  appellant  argues 
that  the  appropriation  made  by  the  respond- 
ent, being  for  manufacturing  purposes,  did 


not  withdraw  the  water  so  appropriated  from 
a  subsequent  appropriation  made  for  domes- 
tic uses,  and  that  the  appropriation  and  use 
for  manufacturing  purposes  conferred  no 
right  which  could  not  be  taken  away  and 
destroyed  by  an  appropriation  for  domestic 
use.  Applying  this  principle  to  the  facts  al- 
leged in  the  complaint,  it  is  claimed  that  the 
appropriation  made  by  the  respondent  in  the 
year  1891  for  manufacturing  and  milling  pur- 
poses, and  the  continuous  use  of  such  water 
from  that  date  up  to  1908,  conferred  no  right 
upon  the  respondent  which  could  not  be  de- 
feated and  subsequently  acquired  by  the  ap- 
pellant upon  an  appropriation  for  domestic 
uses. 

We  do  not  think  that  the  fanguage  thus 
used  in  the  Constitution  was  ever  intended 
to  have  this  effect,  for  It  is  clearly  and  ex- 
plicitly provided  in  said  section  that  the 
right  to  divert  and  appropriate  the  unap- 
propriated waters  of  any  natural  stream  to 
beneficial  uses  shall  never  be  denied;  that 
priority  of  appropriation  shall  give  the  bet- 
ter right  as  between  those  using  the  water. 
This  clearly  declares  that  the  appropriation 
of  water  to  a  beneficial  use  is  a  constitution- 
al right,  and  that  the  first  In  time  Is  the  first 
in  right,  without  reference  to  the  use,  but 
recognizes  the  right  pf  appropriations  for 
domestic  purposes  as  superior  to  appropria- 
tions for  other  purposes,  when  the  waters  of 
any  natural  stream  are  not  sufficient  for  the 
service  of  all  those  desiring  the  same.  This 
section  clearly  recognizes  that  the  right  to 
use  water  for  a  beneficial  purpose  Is  a  prop- 
erty right,  subject  to  such  provisions  of  law 
regulating  the  taking  of  private  property  for 
public  and  private  use  as  referred  to  in  sec- 
tion 14,  art  1,  of  the  Constitution. 

It  clearly  was  the  Intention  of  the  framers 
of  the  Constitution  to  provide  that  water  pre- 
viously appropriated  for  manufacturing  pur- 
poses may  be  taken  and  appropriated  for  do- 
mestic use,  upon  due  and  fair  compensation 
therefor.  It  certainly  could  not  have  been 
the  Intention  of  the  framers  of  the  Consti- 
tution to  provide  that  water  appropriated  for 
manufacturing  purposes  could  thereafter  ar- 
bitrarily and  without  compensation  be  ap- 
propriated for  domestic  purposes.  This 
would  manifestly  be  unjust  and  clearly  in 
contravention  of  the  provisions  of  this  sec- 
tion, which  declare  that  the  right  to  divert 
and  appropriate  the  unappropriated  waters 
of  any  natural  stream  for  beneficial  use  shall 
never  be  denied,  and  that  priority  of  appro- 
priation shall  give  the  better  right 

In  the  case  of  Town  of  Sterling  v.  Pawnee 
Extension  Ditch  Co.,  42  Colo.  421,  94  Pac. 
339,  15  L.  R.  A.  (N.  S.)  238,  the  Supreme 
Court  of  Colorado  construed  section  6,  art. 
16,  of  the  Constitution  of  that  state,  which 
is  very  similar  to  section  3,  art  15,  of  the 
Constitution  of  this  state,  and  said:  "Sec- 
tion 6,  art  16,  Const.,  states  that  those  us- 
ing water  for  domestic  purposes  shall  have 
the  preference  over  those  claiming  for  other 
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purposes,  but  this  provision  does  not  entitle 
one  desiring  to  use  water  for  domestic  pur- 
poses, as  intended  by  the  defendant  town  of 
Sterling,  to  take  It  from  another  who  has 
previously  appropriated  it  for  some  other 
purpose,  without  just  compensation.  Rights 
to  the  use  of  water  for  a  beneficial  purpose, 
whatever  the  use  may  be,  are  properly  in  the 
full  sense  of  that  term,  and  are  protected  by 
section  15,  art.  12,  Const,  which  says  that 
'private  property  shall  not  be  taken  or  dam- 
aged for  public  or  private  use  without  just 
compensation.'  In  this  dry  and  arid  region 
a  right  to  the  use  of  water  appropriated  for 
beneficial  purposes  Is  of  great  value  because 
of  the  many  enterprises  carried  on  which  are 
dependent  upon  its  use.  In  many  instances 
such  enterprises  would  be  rendered  valueless 
If  the  right  to  the  use  of  water  necessary  to 
carry  them  on  was  taken  away ;  and,  unless 
such  rights  are  fully  protected,  It  would  be 
hazardous,  to  say  the  least,  to  embark  In 
any  enterprise  dependent  upon  an  appropri- 
ation of  water  If  such  appropriation  was  sub- 
ject to  the  right  of  any  municipality  within 
the  state  to  take  the  water  representing 
such  appropriation  to  supply  its  Inhabit- 
ants, without  compensating  the  approprlator. 
That  a  city  or  town  cannot  take  water  for 
domestic  purposes  which  has  been  previously 
appropriated  for  some  other  beneficial  pur- 
pose, without  fully  compensating  the  owner, 
is  so  clear  that  further  discussion  seems  al- 
most unnecessary.  Any  other  conclusion 
would  violate  the  most  fundamental  princi- 
ples of  Justice,  and  result  in  destroying  most 
valuable  rights.  It  would  violate  that  right 
protected  by  our  Constitution,  that  property 
shall  not  be  taken  from  the  owner  either  for 
the  benefit  of  the  public  or  for  private  use 
without  compensation  to  the  owner." 

It  Is  clear,  therefore,  that  under  the  pro- 
visions of  the  above-quoted  section  of  the 
Constitution,  a  municipality  cannot  take  wa- 
ter for  domestic  purposes  which  has  been  pre- 
viously appropriated  for  other  beneficial  us- 
es without  fully  compensating  the  owner,  and 
In  this  case  It  appearing  that  the  respondent 
appropriated  waters  of  Montpeller  creek  and 
applied  the  same  to  a  beneficial  use  In  1891, 
the  appellant  had  no  right  to  interfere  with 
such  appropriation,  to  the  injury  of  the  re- 
spondent, without  full  compensation.  There 
was  no  error  in  overruling  the  demurrer. 

It  is  next  urged  that  the  findings  do  not 
rapport  the  judgment  Referring  generally 
to  the  findings,  It  appears  that  the  court 
found  that  the  plaintiff  now  Is,  and  its  pred- 
ecessors in  interest  have  been  for  more  than 
18  years  last  past  the  owners  of  and  entitled 
to  the  possession  of  a  grist  and  flour  mill 
situated  upon  certain  lands  in  the  city  of 
Montpeller,  Rear  Lake  county;  that  said 
mill  has  been  run  and  operated  by  plaintiff 
and  its  predecessors  in  interest  each  year  for 
the  18  years  last  past  by  means  of  water 
power  derived  from  water  taken  from  Mont- 


peller creek ;  that  during  the  year  1891  Wil- 
liam Quayle,  one  of  plaintiffs  predecessors 
In  interest  constructed  a  ditch  and  flume 
from  said  Montpeller  creek  to  said  mill  of 
sufficient  size  and  capacity  to  carry  more 
than  10  second  feet  of  water,  and  during  said 
year  1891  said  William  Quayle  appropriated, 
at  the  point  of  intake  of  said  ditch  and  flume, 
sufllcient  water  to  operate  said  mill,  and  that 
plaintiff  and  its  predecessors  in  Interest  used 
and  conducted  sufllcient  water  through  said 
ditch  and  flume  to  said  mill  to  run  and  oper- 
ate the  same,  except  during  the  months  of 
January  and  February,  when  there  was  not 
sufllcient  water  flowing  in  said  creek;  that  it 
requires  10  second  feet  of  water  to  properly 
run  and  operate  said  mill;  that  through  deeds 
of  conveyance  from  said  Quayle,  plaintiff  be- 
came the  owner  and  possessor  of  said  mill, 
premises,  water  rights,  ditches,  and  pipe 
line;  that  the  defendant  city  of  Montpeller 
owns  and  controls,  and  operates,  and  ever 
since  the  1st  day  of  April,  1908,  has  owned, 
controlled,  and  operated  an  extensive  water 
system,  from  which  it  sells  and  supplies  wa- 
ter for  domestic  and  commercial  purposes; 
that  on  the  1st  day  of  April,  1908,  the  de- 
fendant city,  in  order  to  supply  said  system 
of  waterworks  with  water,  wrongfully,  and 
without  right  diverted  from  said  Montpeller 
creek,  at  a  point  above  plaintiffs  point  of 
diversion  a  large  quantity  of  water,  and  Is 
now  wrongfully  diverting  and  using  said  wa- 
ter to  which  plaintiff  is  entitled,  to  its  great 
irreparable  injury;  that  during  the  months 
of  November  and  December,  1908,  and  the 
months  of  January  and  February,  1909,  the 
plaintiff  was  unable  to  run  and  operate  its 
said  mill  for  a  considerable  portion  of  said 
months,  by  reason  of  the  defendant  so  divert- 
ing the  waters  of  said  creek,  to  the  damage 
of  plaintiff  in  the  sum  of  $250;  that  the 
defendant  is  the  owner  of  128  shares  of  stock 
in  the  Montpeller  Irrigation  Company,  a  cor- 
poration owning  and  controlling  the  right  to 
the  use  of  the  waters  of  said  creek  for  irriga- 
tion purposes,  and  by  virtue  of  such  owner- 
ship the  defendant  claims  the  right  to  divert 
and  use  the  waters  of  said  creek,  and  that 
the  water  which  It  claims  the  right  to  divert 
and  use  was,  prior  to  April  1,  1908,  used  by 
the  Montpeller  Irrigation  Company  and  its 
predecessors  In  interest  continuously  since 
1864  for  irrigation  purposes  only,  and  divert- 
ed from  the  creek  below  plaintiffs  said  mill 
and  since  1891  after  the  same  has  been  used 
in  said  mill  for  milling  purposes,  and  after 
the  same  has  been  returned  to  said  creek. 
The  argument  in  support  of  this  contention 
of  the  appellant  is  based  entirely  upon  the 
same  questions  involved  in  considering  the 
demurrer.  In  the  findings  the  court  found 
that  the  plaintiff  appropriated  water  from 
Montpeller  creek  for  mining  and  milling  pur- 
poses, and  that  the  diversion  of  water  made 
by  the  defendant  for  municipal  purposes  was 
subsequent  in  time  to  the  appropriation  made 
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by  the  plaintiff,  and  that  the  plaintiff's  rights 
were  prior  to  those  of  the  defendant.  The 
findings  clearly  support  the  judgment. 

It  Is  next  contended  that  the  court  failed 
to  find  upon  all  the  issues  in  the  case.  This 
argument  Is  based  upon  the  failure  of  the 
court  to  make  a  finding  with  reference  to  the 
allegations  of  the  complaint  wherein  it  is  al- 
leged "that  the  Montpelier  Irrigation  Com- 
pany, a  corporation,'  organised  and  existing 
under  the  laws  of  the  state  of  Idaho,  owns 
and  controls  waters  appropriated  by  Its  pred- 
ecessors In  interest,  64  second  feet  of  wa- 
ter of  the  flowage  of  Montpelier  creek,  in  the 
county  of  Bear  Lake,  and  state  of  Idaho,  all 
of  which  was  appropriated  and  applied  to 
a  beneficial  use  between  the  1st  day  of  Jan- 
uary, 1864,  and  the  1st  day  of  June,  1884, 
and  the  same  was,  on  the  20th  day  of  Febru- 
ary, 1902,  decreed  to  said  Montpelier  Irriga- 
tion Company  by  the  district  court  of  the 
Fifth  judicial  district  of  the  state  of  Idaho 
by  decree  dated  February  20,  1002,  and  now 
of  record  and  on  file  in  the  office  of  the  clerk 
of  said  court,  at  Paris,  Idaho." 

The  trial  court  did  not  make  a  finding  with 
reference  to  the  making  of  this  decree,  and 
evidently  for  the  reason  that  it  is  not  alleg- 
ed that  the  respondent  was  a  party  to  said 
proceedings  or  in  any  way  affected  by  such 
decree.  The  allegation  was  an  immaterial 
allegation  In  so  far  as  the  respondent  is  con- 
cerned. It  is  not  alleged  that  the  respond- 
ent was  a  party  to  said  suit,  or  had  any 
knowledge  of  the  same,  or  that  the  respond- 
ent's rights  were  In  any  way  adjudicated 
or  affected  by  such  decree.  Brown  v.  Macey, 
13  Idaho,  451,  90  Pac.  839;  Foore  v.  Simon 
Piano  Co.,  108  Pac  1088.  The  fact  that  the 
appellant  was  the  owner  of  128  shares  of 
stock  in  the  Montpelier  Irrigation  Company, 
an  appropriator  of  water  prior  In  time  to 
that  of  the  respondent,  did  not  give  the  ap- 
pellant the  right  to  change  the  point  of  diver- 
sion of  the  Montpelier  Irrigation  Company 
to  a  point  above  the  point  of  diversion  of  the 
respondent,  if  such  change  resulted  in  injury 
to  the  respondent  Rev.  Codes,  i  S247; 
Walker  v.  McGinn  ess,  8  Idaho,  540,  69  Pac. 
1003 ;  Hill  v.  Standard  Mining  Co.,  12  Idaho, 
223,  85  Pac.  907 ;  Wiel  on  Water  Rights,  291- 
297. 

We  have  carefully  examined  the  errors  as- 
signed in  this  case  and  find  no  error  in  the 
record.  Judgment  is  affirmed.  Costs  award- 
ed to  respondent 

SULLIVAN,  J.,  concurs. 

On  Petition  for  Rehearing. 

SULLIVAN,  J.  A  petition  for  rehearing 
has  been  filed  In  this  case  and  counsel  con- 
tends that  the  trial  court  failed  to  find  on 
certain  material  Issues,  and  that  this  court 
failed  to  grasp  the  points  contended  for  in 


the  brief  as  well  as  in  the  oral  argument  of 
counsel.  It  is  contended  that  all  of  the 
water  of  Montpelier  creek  was  appropriated 
for  useful  purposes  in  1864,  and  was  so  de- 
creed by  the  district  court  of  Bear  Lake 
county  and  that  the  city  of  Montpelier  had 
purchased  128  shares  of  stock  of  the  Mont- 
pelier Canal  Company,  which  company  was 
the  owner  of  all  of  the  waters  of  said  creek 
under  said  decree,  and  for  that  reason  the 
dty  of  Montpelier  was  entitled  to  the  num- 
ber of  inches  of  water  represented  by  said 
shares  of  stock,  and  was  entitled  to  take 
the  same  out  of  said  stream  at  any  place  or 
point  where  it  desired  to  do  so. 

The  record  shows  that  for  more  than  15 
years  prior  to  the  commencement  of  this  ac- 
tion the  Milling  Company  had  diverted  a  cer- 
tain part  of  the  water  of  said  stream,  and 
had  constantly  used  it  for  the  purposes  of 
running  its  mill,  and  returned  it  to  the 
stream  below  the  mill  and  above  the  point 
where  the  city  and  said  Canal  Company  had 
been  diverting  said  water  for  other  purposes. 
The  city  in  1908  established  a  system  of  wa- 
terworks, and  diverted  the  water  from  said 
stream  above  the  point  where  the  Milling 
Company  had  been  diverting  water  there- 
from for  the  purposes  of  running  said  mill. 

On  that  state  of  facts,  even  though  the  city 
had  a  prior  right  to  the  use  of- said  water, 
It  had  no  right  or  authority  to  change  the 
point  of  diversion  farther  up  the  stream  if 
the  Milling  Company  would  be  injured  by 
such  change.  One  having  a  prior  right  to 
the  use  of  water  cannot  change  the  place  of 
diversion  if  others  are  Injured  by  such 
change.    Section  8247,  Rev.  Codes. 

The  real  question  Involved  In  this  case  Is 
whether  the  dty  had  the  right  to  change  the 
point  of  diversion  of  the  water  claimed  by  It 
to  the  injury  of  the  Milling  Company.  The 
decision  of  the  trial  court  was  to  the  effect 
that  it  could  not  That  being  a  correct  con- 
clusion, it  would  matter  not  what  the  find- 
ings of  the  trial  court  were  upon  the  points 
raised  by  counsel  in  their  petition  for  a 
rehearing.  A  rehearing  must  be  denied,  and 
It  is  so  ordered. 

AILS  HIE,  J.,  concurs. 


LEWIS  v.  PATTON  et  al. 

(Supreme  Court  of  Montana.    Feb.  8,  1911.) 

1.  Estoppel  (I  98*)— Equitable  Estoppel— 
Pebuittino  Impbovement. 

The  rule  that  where  one  orally  agrees  to 
convey  on  sufficient  consideration  a  right  of 
way,  and  the  grantee  enters  into  possession 
and  makes  improvements  to  his  financial  detri- 
ment equity  will  protect  the  right,  does  not 
apply  where  there  has  been  no  agreement  to 
convey ,  but  at  most  a  consent  to  the  building  of 
a  roadway. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  ff  264-273;  Dec.  Dig.  g  93.*] 
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2.  Fbauds,  Statute  of  (J  60*)— Agreement 
Relating  to  Real  Pbopebty— Easements. 

Rev.  Codes,  g  6091,  requiring  any  agree- 
ment for  the  sale  of  real  property  or  any  inter- 
est therein  to  be  in  writing,  bnt  not  abridging 
the  power  of  any  court  to  compel  the  specific 
performance  of  an  agreement  for  the  sale  of 
real  property  in  case  of  part  performance,  ex- 
presses the  only  exception  to  the  rule  requir- 
ing such  agreement  to  be  in  writing,  and  does 
not  include  a  claim  of  easement  based  on  the 
expenditure  of  money  thereon  in  reliance  on 
its  existence,  to  which  the  owner  of  the  land 
has  made  no  objection  where  there  has  been 
no  oral  agreement  to  convey. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec.  Dig.  S  60.*] 

3.  Licenses  (S  68*)— In  Respect  to  Real 
Pbopebty— Revocation. 

A  mere  license  to  use  real  property  is  rev- 
ocable at  the  will  of  the  licensor,  and  the  right 
to  revoke  is  not  affected  by  the  fact  that  the 
licensee  has  expended  money  on  the  faith  of 
it  which  will  be  lost  to  him. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  Si  117-120;  Dec.  Dig.  |  68.*] 

Appeal  from  District  Court,  Beaverhead 
County;  J.  B.  Poindexter,  Judge. 

Action  by  O.  H.  Lewis  against  Margaret 
Patton  and  others.  From  an  order  denying 
a  temporary  Injunction,  plaintiff  appeals. 
Affirmed. 

Pease  &  Stephenson,  for  appellant  John 
Lindsay,  for  respondents. 

HOLLOWAT,  J.  Appeal  from  an  order 
denying  a  temporary  injunction.  The  par- 
ties to  this  action  own  adjoining  ranches  in 
Beaverhead  county.  In  order  for  plaintiff 
conveniently  to  get  to  the  public  highway 
from  his  dwelling  house,  it  is  necessary  for 
him  to  pass  over  a  small  portion  of  defend- 
ant's land.  In  1903  or  1904  plaintiff  con- 
structed a  roadway  of  a  permanent  character 
from  his  dwelling  to  the  public  road,  fenced 
the  same,  and  used  It  uninterruptedly  until 
late  in  1909,  when  defendants  obstructed 
such  roadway  and  threatened  to  continue 
such  obstruction. 

In  his  complaint  the  plaintiff  alleges  that 
he  owns  a  right  of  way  for  such  roadway 
over  the  lands  of  defendants.  Upon  filing 
this  complaint  and  an  affidavit  In  support  of 
It,  the  district  court  Issued  an  order  to  show 
cause,  and  a  hearing  was  had.  Upon  the 
hearing  the  plaintiff  testified  that  for  400 
feet  or  more  his  roadway  over  the  land  of 
defendants  was  constructed  through  a 
swamp,  and  for  700  feet  or  more  the  road 
was  built  through  the  same  swamp  on  plain- 
tiff's land ;  that  it  cost  about  $1,200  to  build 
the  road ;  that  it  was  built  in  a  manner  de- 
signed to  be  permanent;  that  it  was  built 
and  fenced  at  plaintiff's  expense;  that  he 
was  engaged  in  work  upon  it  for  three  years 
or  more,  and  enjoyed  the  uninterrupted  use 
of  it  for  two  years  after  it  was  completed; 
that,  at  the  time  the  road  was  built,  Hugh 
Patton,  since  deceased,  the  hnsband  of  Mar- 
garet Patton,  owned  the  Patton  ranch;  and 


that  before  he  commenced  building  the  road 
he  had  a  conversation  with  Hugh  Patton. 
When  asked  to  give  the  conversation  an  ob- 
jection was  interposed,  bnt  overruled  pro 
forma,  with  the  right  reserved  In  counsel  for 
defendants  to  move  to  strike  out  the  evi- 
dence. Plaintiff  then  testified:  "I  went  to 
Patton  and  told  him  I  wanted  to  build  a 
road,  and  showed  him  the  route,  and  he  very 
willingly  consented  to  go  and  look  it  over — 
the  proposed  road  and  the  old  road.  After 
we  looked  over  the  old  road  he  said  to  me, 
'We  are  uncertain  where  the  lines  are,  and 
the  route  you  propose  is  the  best  and  I  have 
no  objection  to  it.'  And  he  consented  to  it 
*  *  *  Q.  When  you  were  talking  to  Mr. 
Patton  about  this  matter,  was  there  any 
conversation  in  regard  to  the  manner  in 
which  the  road  was  to  be  built?  A.  Yes. 
He  said,  'Now  let  me  make  a  suggestion  as 
to  how  to  build  this  road,  having  had  a  great 
deal  of  experience  in  making  roads ;  I  would 
corduroy  the  road.*  I  told  him,  *I  don't  want 
to  make  a  temporary  road,  I  want  to  make  a 
permanent  road.'  And  when  I  got  through 
with  my  statement  as  to  how  I  wanted  to 
make  the  road  he  complimented  me  and  said 
my  theory  was  right.  He  says,  'You  will 
make  a  road  there  that  will  last  forever.' 
And  at  different  times  in  the  construction  of 
this  road  he  complimented  me  in  regard  to 
the  way  I  was  building  it"  Plaintiff  fur- 
ther testified  that  while  he  was  building  the 
fence  along  this  roadway,  Patton  came  to  his 
work  and  complimented  him  upon  the  char- 
acter of  fence  he  was  building,  saying: 
"Your  fence  is  like  your  road;  it  is  very 
permanent  You  will  have  a  fence  there 
forever."  And  again  plaintiff  testified  that 
when  he  was  constructing  a  gate  at  a  point 
where  the  road  connected  with  the  public 
highway,  Patton  came  to  him  and  compli- 
mented him  upon  the  manner  In  which  he 
was  doing  the  work  and  in  a  Joking  way 
said:  "I  wouldn't  have  given  you  this  right 
of  way  had  I  known  you  were  going  to  put 
up  so  much  better  a  gate  than  mine."  Upoa 
cross-examination  plaintiff  testified  that  he 
never  had  any  writing  with  Patton  concern- 
ing this  right  of  way.  Defendant  moved 
that  all  evidence  of  the  conversation  between 
plaintiff  and  Hugh  Patton  be  stricken  out 
and  this  motion  was  sustained  and  the  In- 
junction refused.  The  foregoing  is  all  the 
evidence  material  to  the  question  which  was 
before  the  lower  court 

In  Great  Falls  Water  W.  Co.  v.  Great 
Northern  Ry.  Co.,  21  Mont.  487,  64  Pac.  9G3. 
this  court  reviewed  at  great  length  the  au- 
thorities dealing  with  the  question  of  a  li- 
cense resting  In  parol.  The  doctrine  of  that 
case  was  approved  in  Prentice  v.  McKay.  38 
Mont  114,  98  Pac.  1081,  and  in  Archer  v. 
Chicago,  Milwaukee  &  St.  P.  Ry.  Co..  41 
Mont.  56,  108  Pac.  671.   But  It  is  contended 
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that  the  facts  of  this  case  do  not  bring  it 
within  the  rule  announced  in  the  cases  above, 
but  rather  within  two  exceptions  to  the  rule 
—exceptions  which  it  is  said  have  been  rec- 
ognized by  this  court  We  do  not  agree  with 
counsel  for  appellant  that  they  state  the  first 
exception,  so  called,  correctly. 

(a)  It  is  a  well-settled  rule  in  equity  that 
where  A.  agrees  orally  to  convey  a  right  of 
way  to  B.,  and  there  is  a  sufllcient  consid- 
eration for  such  agreement  and,  acting  upon 
it  B.  enters  into  possession  of  the  right  of 
way  and  makes  improvements  to  his  finan- 
cial detriment,  equity  will  protect  the  right 
The  principle  of  the  rule  was  involved  and 
applied  in  Flnlen  v.  Heinze,  32  Mont  354, 
80  Pac.  918.  The  rule  Itself  Is  well  illustrat- 
ed by  the  case  of  Dempsey  v.  Klpp,  61  N.  Y. 
4G2.  The  underlying  principle  of  the  rule, 
however,  is  that  there  was  such  a  contract 
between  the  parties  and  such  part  perform- 
ance that  equity  would,  in  a  proper  action, 
decree  specific  performance.  Direct  refer- 
ence to  this  rule  is  made  in  the  course  of 
the  opinion  in  Great  Falls  Water  W.  Co.  v. 
Great  Northern  Ry.  Co.,  above.  But  we  are 
unable  to  gather  from  the  record  of  this 
case  any  evidence  of  a  contract  between  Pat- 
ton  and  Lewis  by  which  Patton  agreed  to 
convey  the  right  of  way  over  the  Patton 
ranch  to  Lewis.  At  most  the  evidence  dis- 
closes mere  consent  on  Patton's  part  that. 
Lewis  might  construct  the  roadway,  a  con- 
sent which  does  not  imply  anything  more 
than  a  bare  license.  We  are  unable  to  dis- 
tinguish this  case  upon  Its  facts  from  either 
the  Great  Falls  Case  or  the  Archer  Case, 
above. 

(b)  The  second  so-called  exception  to  the 
rule  is  stated  by  Herman  on  Estoppel,  | 
1140,  as  follows:  "Where  the  owner  of  an 
estate  has  stood  by  and  seen  another  expend 
money  upon  an  adjacent  estate,  relying  upon 
an  existing  right  of  easement  in  the  first- 
mentioned  estate,  and  without  which  such 
expenditure  would  be  wholly  useless  and 
wasted,  and  has  not  interposed  to  forbid  or 
prevent  it  equity  has  enjoined  him  from  in- 
terrupting the  enjoyment  of  such  easement" 
Instead  of  being  an  additional  exception  to 
the  rule,  this  Is  but  the  application  of  the 
principle  of  the  first  exception  to  a  different 
state  of  facts.  It  presupposes  that  there  was 
an  express  oral  agreement  to  convey  and 
part  performance.  There  is  not  any  ques- 
tion of  a  right  by  prescription  Involved  here, 
and  that  there  is  but  a  single  exception  to 
the  rule  that  an  agreement  for  the  convey- 
ance of  an  interest  in  real  estate  (other  than 
a  lease  for  not  more  than  one  year)  must  be 
evidenced  by  some  writing,  is  determined  by 
our  Code.  Our  statute  of  frauds,  section 
8091,  Rev.  Codes,  provides:  "No  agreement 
for  the  sale  of  real  property,  or  of  any  in- 
terest therein,  is  valid  unless  the  same,  or 

•For  other 


some  note  or  memorandum  thereof,  be  in 
writing,  and  subscribed  by  the  party  to  be 
charged,  or  his  agent  thereunto  authorized 
in  writing;  but  this  does  not  abridge  the 
power  of  any  court  to  compel  the  specific  per- 
formance of  any  agreement  for  the  sale  of 
real  property  In  case  of  part  performance 
thereof."  The  wisdom  of  the  rule  is  well 
illustrated  In  this  case.  Here  the  attempt  is 
made  to  found  a  claim  to  a  part  of  the  Pat- 
ton ranch  upon  oral  negotiations  had  be- 
tween Lewis  and  Hugh  Patton.  Hugh  Pat- 
ton, the  only  person  who  could  deny  or  ex- 
plain those  negotiations,  is  dead,  and  the 
statute  cited  above  furnishes  his  heirs  their 
only  defense  to  a  claim  of  this  character. 
Of  course,  if  there  was  in  fact  an  agreement 
between  Lewis  and  Hugh  Patton  by  which 
Patton  contracted  to  convey  to  Lewis  the 
Tight  of  way  for  the  road,  the  death  of  Pat- 
ton would  not  necessarily  defeat  Lewis'  right 
to  have  specific  performance  decreed;  but 
as  said  by  this  court  in  Flnlen  v.  Heinze 
above,  quoting  from  Mr.  Justice  Story  In 
Smith  v.  Burnham,  3  Sumn.  436,  Fed.  Cas. 
No.  13,019:  "It  is  a  general  rule  not  to  In- 
terfere to  direct  specific  performance  of  any 
agreement  where  the  terms  of  the  contract 
are  not  all  definite  and  full  and  in  Its  nature 
and  extent  are  not  made  out  by  clear  and  un- 
ambiguous proof." 

A  mere  license  is  revocable  at  the  will  of 
the  licensor,  and  it  is  not  a  defense  that  the 
licensee  has  expended  money  upon  the  faith 
of  it  which  will  be  lost  to  him,  for,  as  said 
by  this  court  in  the  Great  Falls  Case  above: 
"The  licensee  is  bound  to  know  that  his 
license  was  revocable,  and  that  in  Incurring 
expense  he  acted  at  his  own  risk  and  peril." 
In  25  Cyc.  647,  it  is  well  said:  "To  hold  oth- 
erwise would  be  to  override  the  statute  of 
frauds  and  convert  an  executed  license  Into 
an  estate  In  land,  which  Is  going  a  greater 
length  than  equity  ever  went  under  the  doc- 
trine of  part  performance."  Neither  will  the 
character  of  the  Improvement  made  change  a 
license  into  a  grant. 

While  the  authorities  do  not  all  agree  up- 
on the  application  of  these  principles,  we 
prefer  to  adhere  to  the  doctrine  heretofore 
announced  by  our  own  court 

The  order  Is  affirmed- 

Affirmed. 

BRANTLT,  C.  J.,  and  SMITH,  J.,  concur. 


VADNAIS  et  al.  v.  EAST  BUTTE  EXTEN- 
SION COPPER  MINING  CO. 
(Supreme  Court  of  Montana.    Feb.  8,  1911.) 

1.  Corporations  (5  522*)— Juooment  —  Pro- 
ceedings —  Opening  Default  —  Ground- 
Defects  in  Service  of  Summons. 

Under  Rev.  Codes,  §  6519,.  providing  that 
any  corporation  doing  business  in  the  state  may 
be  served  with  summons  by  delivering  a  copy  to 
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the  president  or  to  the  agent  designated  as  the 
person  on  whom  service  shall  be  made,  where  a 
sheriff's  return  recites  that  the  summons  was 
served  on  the  president  of  defendant  corpora- 
tion, and  the  judgment  recites  that  it  waa  made 
to  appear  that  due  service  had  been  made  on 
the  defendant  company,  it  will  be  presumed,  In 
proceedings  to  set  aside  a  default,  that  the  per- 
son accepting  service  was  president  of  the  cor- 
poration. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |  2109;  Dec  Dig.  8  522.»J 

2.  Judgment  (|  143*)— Setting  Abide  De- 
fault—Discretion or  Court. 

It  was  not  an  abuse  of  discretion  of  the 
trial  court  to  refuse  to  set  aside  a  judgment  for 
excusable  neglect  of  the  attorney  for  defend- 
ant on  a  showing  that  he  misunderstood  the 
date  of  the  service  of  summons  and  that  he 
was  busily  engaged  in  court  work  and  neglect- 
ed, to  appear  for  defendant. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |§  269-291;  Dec  Dig.  fi  143.*] 

3.  Judgment  (8  145#)— Setting  Aside  De- 
fault—Meritorious Defense. 

Under  Rev.  Codes,  8  6589,  providing  that  a 
court  may  relieve  a  party  in  default  if  it  ap- 
pears in  the  interest  of  justice  to  do  so,  to  set 
aside  a  default  judgment,  it  is  necessary,  in 
addition  to  showing  excusable  neglect  of  de- 
fendant, to  show  that  he  has  a  prima  facie  de- 
fense on  the  merits  either  by  affidavit  or  by 
tendering  an  answer. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  88  292-295;  Dec  Dig.  8  145.*] 

Appeal  from  District  Court,  Silver  Bow 
County;  Jeremiah  J.  Lynch,  Judge. 

Action  by  Polydor  Vadnals  and  another 
against  the  East  Butte  Extension  Copper 
Mining  Company.  From  a  Judgment  for 
plaintiffs  and  an  order  refusing  to  set  aside 
a  default,  defendant  appeals.  Affirmed. 

Breen  &  Hogevoll,  for  appellant,  L.  P. 
Forestell  and  I.  A.  Cohen,  for  respondents. 

HOLLOWAY,  J.  On  June  17,  1910,  plain- 
tiffs  commenced  this  action  against  the  de- 
fendant company  upon  a  money  demand.  On 
the  same  day  summons  was  Issued  and  plac- 
ed in  the  hands  of  the  sheriff  for  service. 
The  sheriff's  return  recites  that  service  was 
made  on  June  18th  "by  exhibiting  the  orig- 
inal and  delivering  a  true  copy  thereof,  to- 
gether with  a  copy  of  the  complaint  In  said 
action  to  Charles  Schatzleln,  the  president  of 
the  East  Butte  Extension  Copper  Mining 
Company,  who  accepted  service  for  said  com- 
pany in  the  county  of  Silver  Bow,  Mont.; 
said  company  being  the  defendant  named  in 
said  summons."  On  July  11th  the  default  of 
the  defendant  was  entered  for  want  of  an 
appearance,  and  on  the  same  day  judgment 
was  rendered  and  entered  in  favor  of  the 
plaintiffs  for  the  amount  claimed  la  their 
complaint  The  judgment  recites:  "This  day 
It  appearing  to  the  satisfaction  of  the  court 
that  the  above-named  defendant  East  Butte 
Extension  Copper  Mining  Company,  a  corpo- 
ration, has  been  duly  and  regularly  summon- 
ed to  answer  unto  the  plaintiffs'  complaint 
herein,"  etc  A  motion  to  set  aside  the  serv- 


ice of  summons  and  to  open  the  default  was 
made  upon  the  grounds:  (a)  That  service  of 
summons  was  made  upon  Charles  Schatz- 
leln, and  not  upon  Frank  H.  Cooney;  and  (b) 
the  excusable  neglect  of  an  attorney  for  the 
defendant  company.  The  motion  was  sup- 
ported by  the  affidavit  of  Swan  T.  Hogevoll, 
who  says  that  he  was  retained  as  one  of  the 
attorneys  for  the  defendant;  that  the  papers 
in  the  case  were  delivered  to  him  on  or 
about  July  1st  by  F.  H.  Cooney;  that  he 
misunderstood  the  facts  as  to  the  date  of  the 
service  of  summons  and  believed  that  serv- 
ice had  been  made  about  July  1st  end  that 
he  was  busily  engaged  in  court  work  and 
neglected  to  make  appearance  for  the  de- 
fendant The  affidavit  refers  to,  and  makes 
a  part  of  it  a  certificate  by  the  East  Butte 
Extension  Copper  Mining  Company,  an  Ariz- 
ona corporation,  designating  Frank  H.  Coon- 
ey as  its  agent  upon  whom  service  of  process 
might  be  made,  and  Cooney's  acceptance  of 
the  office.  After  a  hearing  the  district  court 
denied  the  motion,  and  the  defendant  has  ap- 
pealed from  the  judgment  and  from  the  or- 
der refusing  to  set  aside  the  default 

1.  Section  6519,  Rev.  Codes,  provides, 
among  other  things:  "Any  corporation  do- 
ing business  in  this  state  may  be  served 
with  summons,  by  delivering  a  copy  of  the 
same  to  the  president  •  •  •  of  the  cor- 
poration, or  to  the  agent  designated  by  such 
corporation  as  the  person  upon  whom  serv- 
ice shall  be  made  as  required  by  law."  The 
recital  in  the  sheriff's  return  Is  that  he  serv- 
ed Charles  Schatzleln,  the  president  of  the 
defendant  company.  The  judgment  recites 
that  It  was  made  to  appear  to  the  trial  court 
that  due.  service  of  summons  was  made  upon 
the  defendant  company.  There  is  not  any 
denial  of  the  fact  that  Schatzleln  was  presi- 
dent of  the  defendant  corporation.  Every 
intendment  must  be  in  favor  of  the  judg- 
ment of  the  trial  court  and,  if  the  recital  in 
the  sheriff's  return  is  not  sufficient  evidence 
of  the  fact  that  Schatzleln  was  president  of 
the  defendant  corporation,  we  will  indulge 
the  presumption  from  the  recital  in  the  judg- 
ment that  sufficient  evidence  of  that  fact 
was  produced  before  judgment  was  rendered. 
Rowe  v.  Table  Mountain  Water  Co.,  10  Cal. 
442;  Hagerman  v.  Slate  Co.,  97  Pa.  534;  32 
Cyc.  512. 

2.  The  court  did  not  abuse'  its  discretion  In 
refusing  to  set  aside  the  default  upon  the 
showing  of  excusable  neglect  The  facts  of 
this  case  cannot  be  distinguished  from  those 
In  Sdlley  v.  Babcock,  39  Mont  586,  104  Pac. 
677. 

8.  But  the  court  was  clearly  correct  in  re- 
fusing to  set  aside  the  default  upon  the 
showing  made,  or,  more  correctly  speaking, 
upon  the  lack  of  any  showing.  In  addition  to 
showing  excusable  neglect,  it  Is  absolutely 
necessary  that  a  defendant  in  default  show 
that  he  has  prima  facie  a  defense  upon  the 
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merits,  either  by  affidavit  or  by  tendering  an 
answer.  Bowen  v.  Webb,  84  Mont  61,  85 
Pac.  780;  Schaeffer  v.  Gold  Cord  Mln.  Co., 
86  Mont  410,  98  Pac.  844;  Pearce  v.  Bntte 
Electric  By.  Co.,  40  Mont  821,  106  Pac.  668. 
There  Is  not  a  word  In  this  entire  record  to 
Indicate  that  the  defendant  had  or  has  any 
defense  whatever  to  plaintiffs'  cause  of  ac- 
tion. There  was  not  any  answer  tendered, 
and  the  affidavit  is  silent  upon  the  subject 
Courts  do  not  set  aside  Judgments  merely  for 
pastime.  Section  6589,  Rev.  Codes,  provides 
that  a  court  may  relieve  a  party  In  default 
If  It  appears  to  be  In  the  Interest  of  Justice 
to  do  so;  but  In  the  absence  of  any  show- 
ing that  the  defaulted  party  has  a  defense, 
it  Is  Impossible  for  the  court  to  determine 
whether  Justice  will  be  promoted  or  retarded 
by  setting  aside  the  default 

There  Is  not  any  merit  in  either  of  these 
appeals.  The  Judgment  and  ordered  are  af- 
firmed. 

Affirmed. 

BRANTLY,  C.  J.,  and  SMITH,  J.,  concur. 


KYLE  v.  CHESTER. 
(Supreme  Court  of  Montana.    Feb.  2,  1911.) 

1.  Action  (8  27*)— Fobm— Contract  ob  Tobt. 

A  complaint  alleging  that  the  defendant 
negligently  drove  eight  steers  belonging  to 
plaintiff  onto  the  inclosed  right  of  way  of  a  rail- 
road, where  they  were  killed  by  a  passing  train, 
without  alleging  any  benefit  to  the  defendant, 
states  a  cause  of  action  in  tort  and  not  upon 
an  express  or  an  Implied  contract. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  IS  160-195;  Dec.  Dig.  §  27.»] 

2.  Action  (I  28*)— Form  of  Actions— Con- 
tract or  Tort— Waiver  of  Tort. 

The  same  act  or  transaction  may  consti- 
tute a  cause  of  action  both  in  contract  and  in 
tort  and  a  party  may  have  an  election  to 
pursue  either  remedy,  and  to  waive  the  tort 
and  sue  in  contract;  but  a  right  of  action  in 
contract  cannot  be  created  by  waiving  a  tort, 
and  the  duty  to  pay  damages  for  a  tort  does  not 
imply  a  promise  to  pay  them  upon  which  as- 
sumpsit may  be  maintained. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H  196-215;  Dec  Dig.  |  2&S] 

8.  Attachment  (f  228*)— Discharge— Insuf- 
ficiency of  Cause  of  Action— Complaint 
—Affidavit  for  Attachment. 

Under  Bev.  Codes,  8  6656,  authorizing  an 

attachment  in  actions  on  an  express  or  an  im- 

Elied  contract  and  sections  6681  and  6683  relat- 
ig  to  the  discharge  of  attachments,  an  attach- 
ment must  be  discharged  where  the  complaint 
does  not  state  a  cause  of  action  in  contract, 
although  the  affidavit  for  the  attachment  does 
state  such  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  ||  783-784;  Dec.  Dig.  |  228.*] 

Appeal  from  District  Court,  Valley  Coun- 
ty; Jno.  W.  Tattan,  Judge. 

Action  by  Mary  A.  Kyle,  as  administratrix 
of  the  estate  of  D.  C  Kyle,  deceased,  against 
J.  D.  Chester.  Judgment  for  defendant  and 
plaintiff  appeals.  Affirmed. 


Hurd  ft  Lewis,  for  appellant  John  L. 
Slattery,  for  respondent 

SMITH,  J.  After  this  action  was  begun 
the  plaintiff,  D.  C.  Kyle,  died,  and  Mary  A 
Kyle,  as  administratrix,  was  substituted. 

It  Is  alleged  In  the  complaint  that  the  de- 
fendant negligently  drove  eight  steers  be- 
longing to  the  plaintiff  onto  the  Inclosed 
right  of  way  of  the  Great  Northern  Railway, 
where  they  were  billed  by  a  passing  train. 
The  last  paragraph  alleges  that  the  defend- 
ant thereby  became  Indebted  to  the  plaintiff 
for  the  value  of  the  steers.  With  his  com- 
plaint the  plaintiff  filed  an  affidavit  for  at- 
tachment In  the  form  required  by  statute, 
wherein  he  also  alleged  that  he  had  sold  and 
delivered  the  steers  to  the  defendant  at  the 
letter's  request  The  writ  was  issued  by  the 
clerk,  but  the  district  court  of  Valley  coun- 
ty afterwards,  on  defendant's  motion,  enter- 
ed an  order  discharging  the  attachment 
From  that  order  an  appeal  has  been  taken. 

We  think  the  order  was  properly  made. 
This  Is  not  a  case  wherein  the  plaintiff  may 
sue  as  upon  an  Implied  contract  waiving  the 
tort,  as  Is  the  familiar  expression.  As  long 
ago  as  1810,  in  the  case  of  Whiting  v.  Sulli- 
van, 7  Mass.  107,  Chief  Justice  Parsons  said : 
"The  law  will  not  Imply  a  promise  of  any 
person  against  his  own  express  declaration 
because  such  declaration  is  repugnant  to  any 
implication  of  a  promise."  In  Webster  v 
Drinkwater,  5  GreenL  (Me.)  819,  17  Am.  Dec 
288,  the  court  said :  "It  is  a  principle  well 
settled  that  a  promise  Is  not  Implied  against 
or  without  the  consent  of  the  person  at- 
tempted to  be  charged  by  it  And  where  one 
la  implied,  it  is  because  the  party  intended 
It  should  be,  or  because  natural  Justice  re- 
quires It  In  consideration  of  some  benefit  re- 
ceived." Chief  Justice  Beards  ley  said  in  Os- 
born  v.  Bell,  5  Deuio,  370,  49  Am.  Dec.  278: 
"It  was  not  shown  on  the  trial  of  this  case 
that  the  defendant  had  received  any  benefit 
from  the  seizure  and  sale  of  the  property. 
No  express  promise  to  pay  for  the  goods  was 
pretended,  'and  every  feature  of  the  transac- 
tion repels  the  Idea  that  the  defendant  in- 
tended to  have  one  Implied  from  what  he 
did.  He  may  have  been  a  trespasser,  but  I 
see  no  ground  on  which  he  can  be  held  liable 
for  these  goods  as  sold  to  him.  If  he  can 
be,  such  an  action  Is,  In  almost  every  imagin- 
able case,  a  concurrent  remedy  with  trover, 
replevin,  and  trespass  for  personal  property. 
It  may  be  a  concurrent  remedy  where  the 
property  has  been  appropriated  by  a  wrong- 
doer to  his  own  use,  but  unless  that  fact  is 
shown,  I  think  no  case  will  be  found  in 
which  it  has  been  held  that  a  promise  to  pay 
for  the  goods  Is  Implied  by  law."  The  Su- 
preme Court  of  Wisconsin,  in  Norden  v. 
Jones,  83  Wis.  600,  14  Am.  Bep.  782,  held 
that  the  rule  laid  down  In  Webster  v.  Drink- 
water,  supra,  correctly  embodies  the  govern- 
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lng  principle  upon  which  the  law  raises  a 
promise  to  pay.  In  the  case  of  Tightmeyer 
v.  Mongold,  20  Kan.  90,  the  court  held  that 
where  one's  cattle  had  damaged  the  crops 
of  another,  and  there  was  no  testimony 
showing  that  the  owner  of  the  cattle  had 
benefited  thereby,  the  owner  of  the  crops  had 
no  right  of  election  but  must  bring  his  ac- 
tion ex  delicto.  The  court  in  the  course  of 
the  opinion  said:  "The  whole  discussion  of 
waiving  the  tort  and  suing  on  the  contract  is 
reduced  to  the  single  question,  When  is  a 
promise  Implied  by  the  law?"  The  case  of 
Webster  v.  Drlnkwater,  supra,  is  then  cited 
with  approval.  The  same  court  in  Fanson 
v.  LInaley,  20  Kan.  236,  said:  "We  do  not 
think  that  the  cause  of  action  stated  in  de- 
fendant's third  defense  Is  a  proper  subject 
of  either  set-off  or  counterclaim.  It  does  not 
appear  from  such  defense  that  the  plaintiff 
received  or  expected  to  receive  any  benefit 
from  his  wrongdoing,  and  the  relief  asked 
for  by  the  defendant  is  not  for  the  value  of 
any  benefit  resulting  to  the  plaintiff,  but  for 
damages  sustained  by  the  defendant  The 
cause  of  action  therefore  does  not  arise  from 
any  contract  express  or  implied."  See,  also, 
National  Trust  Co.,  etc.,  v.  Gleason,  77  N.  Y. 
400,  33  Am.  Rep.  632;  New  York  O.  &  T.  Co. 
v.  Gleason,  78  N.  Y.  503.  The  rule  is  well 
stated  in  Cooper  v.  Cooper,  147  Mass.  370, 
17  N.  B.  892,  9  Am.  St  Rep.  721,  as  follows: 
"The  same  act  or  transaction  may  constitute 
a  cause  of  action  both  in  contract  and  in 
tort,  and  a  party  may  have  an  election  to 
pursue  either  remedy.  In  that  case  he  may 
be  said  to  waive  the  tort  and  sue  in  contract 
But  a  right  of  action  in  contract  cannot  be 
created  by  waiving  a  tort,  and  the  duty  to 
pay  damages  for  a  tort  does  not  imply  a 
promise  to  pay  them  upon  which  assumpsit 
can  be  maintained."  Ordinarily  when  the 
conduct  of  a  person  is  such  as  to  raise  a 
clear  presumption  that  he  does  not  intend  to 
do  a  certain  act  he  will  not  thereafter  be 
charged  with  such  intention  by  implication. 
State  Bank  v.  Forsyth,  41  Mont  249,  108 
Pac.  914,  28  L.  R.  A.  (N.  S.)  501.  In  the 
light  of  the  foregoing  authorities  it  is  clear 
that  the  district  court  correctly  held  that 
the  complaint  did  not  state  a  cause  of  action 
In  contract  either  express  or  implied. 

The  case  of  Monroe  v.  Cannon,  24  Mont 
316,  61  Pac.  863,  81  Am.  St  Rep.  439,  is  il- 
lustrative of  that  class  of  cases  In  which  the 
defendant  derived  a  benefit  from  his  wrong- 
ful act;  but  we  find  nothing  in  the  record 
of  this  ease  to  indicate  that  defendant  re- 
ceived any  benefit  from  his  act 

The  affidavit  for  attachment  does  not  set 
forth  the  same  cause  of  action  found  in  the 
complaint  This  affidavit  may  have  been  suf- 
ficient on  its  face  to  warrant  the  clerk  in  is- 
suing the  writ  (see  Newell  v.  Whitworth,  16 
Mont  243,  40  Pac.  866),  but  the  court  must 
look  to  the  complaint  to  ascertain  whether  it 


states  a  cause  of  action  In  contract  express 
or  implied.  The  fundamental  question  Is 
whether  the  complaint  states  such  a  cause  of 
action,  as  this  complaint  does  not  the  at- 
tachment was  properly  discharged.  Rev. 
Codes,  |i  6656,  6681,  6683. 

The  order  is  affirmed. 

Affirmed. 

BRANTLY,  C.  J.,  and  HOLLOWAY, 
concur. 


WHIPPS  v.  LOWNEY  et  al. 
(Supreme  Court  of  Montana.    Feb.  14,  1911.) 

1.  Gabnishment   (§   233*)— Judgment— Per- 
formance—Liability. 

Where  a  judgment  creditor  of  one  holding 
a  claim  against  a  county  secured  the  indebted-  . 
ness  by  giving  the  statutory  notice  of  garnish- 
ment to  the  county  clerk,  and  the  county  paid 
the  claim  to  the  officer  who  applied  it  to  the 
satisfaction  of  the  judgment  neither  the  officer 
nor  the  judgment  creditor  was  guilty  of  any 
wrong  to  an  alleged  assignee  of  the  claim,  but 
his  rights,  if  any,  were  against  the  county,  for 
its  action  in  paying  over  the  money  to  the  offi- 
cer did  not  release  it  from  any  liability  to  the 
assignee. 

[Ed.  Note.— For  other  cases,  see  Garnishment 
Dec.  Dig.  i  233.*] 

2.  Sheriffs  and  Constables  (|  151*)— In- 
demnity Bond— Liability. 

An  indemnity  bond  given  by  a  Judgment 
creditor  of  a  claimant  of  a  county  to  the  officer 
attaching  the  moneys  due  the  claimant  Is  mere- 
ly given  to  protect  the  officer,  and  an  assignee 
of  the  claimant  may  not  sue  on  the  bond,  on 
the  ground  that  the  payment  of  the  claim  to  the 
officer  who  applied  it  to  the  satisfaction  of  the 
judgment  was  improper. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Dec  Dig.  |  151.»] 

Appeal  from  District  Court  Silver  Bow 
County;  John  B.  McClernan,  Judge. 

Action  by  A.  B.  Whlpps  against  T.  V. 
Lowney  and  others*  From  a  judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

Mattison,  Cavanaugh  &  Poore,  for  appel- 
lant   Canning  &  Keating,  for  respondents. 

HOLLOWAY,  J.  In  November,  1908,  an 
order  was  made  by  the  district  court  of  Sil- 
ver Bow  county  appolnlng  M.  D.  Kelly,  an  at- 
torney at  law,  attorney  to  represent  certain  in- 
digent prisoners  charged  with  felonies.  Kel- 
ly accepted  the  appointment  and  in  due  time 
performed  the  services  required  of  him.  Be- 
fore completing  his  services,  Kelly,  anticipat- 
ing the  amount  which  would  be  due  him  from 
the  county,  assigned  his  claim  to  Marco  Med- 
in,  and  notice  of  the  assignment  was  given 
to  the  county  clerk.  In  June,  1909,  four 
county  warrants  for  $50  each  were  drawn 
in  favor  of  Kelly  for  his  services,  and  the 
clerk  noted  on  each  the  fact  of  the  Media 
assignment  During  the  same  month,  M. 
V.  Conroy,  who  had  theretofore  recovered 
judgment  against  Kelly,  caused  execution  to 
Issue,  placed  the  same  in  the  hands  of  de- 
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fendant  Lowney,  a  constable,  and  directed 
him  to  attach  any  moneys  due  Kelly  from 
the  county.  The  constable  served  the  process 
by  giving  the  statutory  notice  of  garnish- 
ment to  the  county  clerk,  who  informed  him 
of  the  Med  In  assignment.  Proceedings  sup- 
plemental to  execution  were  then  taken, 
Medio  examined,  and,  upon  such  examination 
in  the  presence  of  the  county  clerk  or  his 
deputy,  Medln  testified  that  he  did  not  have 
any  claim  whatever  to  or  upon  the  money 
due  from  the  county  to  Kelly,  or  to  or  upon 
the  warrants  which  had  theretofore  been 
issued  in  favor  of  Kelly.  Thereupon  the 
county  turned  over  to  the  constable  the  war- 
rants, which  the  constable  cashed;  but  be- 
fore proceeding  further  he  required  an  in- 
demnity bond  from  Conroy,  which  was  fur- 
nished, with  the  defendants  Canty  and  Hen- 
derson as  sureties.  The  constable  then  ap- 
plied the  money  to  the  satisfaction  of  the 
Conroy  judgment  This  action  was  brought 
by  the  plaintiff  against  Lowney,  the  con- 
stable, Conroy,  the  judgment  creditor,  and 
the  sureties  upon  the  Indemnity  bond.  The 
allegations  of  the  complaint  so  far  as  ma- 
terial now,  are:  That  on  January  18,  1909, 
Kelly  by  an  instrument  in  writing  sold,  as- 
signed, and  transferred  to  plaintiff  all  mon- 
eys then  due  or  to  become  due  to  him  from 
the  county  on  account  of  services  rendered 
and  to  be  rendered  by  virtue  of  his  appoint- 
ment to  defend  the  indigent  prisoners;  that 
plaintiff  immediately  notified  the  county  of 
such  assignment  and,  before  the  moneys 
or  warrants  were  turned  over  to  the  con- 
stable, plaintiff  notified  the  constable  of  his 
claim.  All  of  these  allegations  are  denied 
in  the  answers  which  were  filed.  The  cause 
was  tried  to  the  court  sitting  with  a  jury. 
A  separate  general  verdict  was  returned  in 
favor  of  the  defendant  Lowney,  and  another 
in  favor  of  the  other  defendants ;  and  upon 
these,  separate  judgments  were  rendered 
and  entered.  Separate  motions  for  new  trials 
were  made  and  denied,  and  plaintiff  has 
appealed  from  each  judgment  and  from  each 
order  denying  him  a  new  trial. 

Upon  principle  this  cause  cannot  be  dis- 
tinguished from  the  case  of  Merchants'  ft 
Miners'  Bank  v.  Barnes,  18  Mont.  335,  45 
Pac  218,  47  L  R.  A.  737,  56  Am.  St  Rep. 
586,  and  upon  the  authority  of  that  case 
we  hold  that  plaintiff  does  not  state  a  cause 
of  action  against  any  of  these  defendants. 
When  the  county  paid  over  to  Lowney, 
the  constable,  the  money  in  controversy, 
It  thereby  admitted  an  indebtedness  due 
from  it  to  Kelly,  which  indebtedness  had 
theretofore  been  secured  to  the  judgment 
creditor  by  virtue  of  the  attachment  pro- 
ceedings. Upon  that  admission  it  was  the 
duty  of  the  constable  to  take  the  money  and 
apply  it  to  the  satisfaction  of  the  Conroy 
judgment  In  doing  so  the  constable  did  no 
wrong,  and  Conroy  did  none  in  accepting 


the  payment  If  It  be  a  fact  that,  by,  virtu* 
of  an  assignment  (if  one  was  made)  by  Kelly 
to  the  plaintiff,  the  county  actually  owed  the 
plaintiff,  its  action  in  paying  over  the  money 
to  the  constable  did  not  release  it  from  its 
liability  to  plaintiff,  or  in  any  manner  preju- 
dice his  rights;  but  before  he  can  maintain 
an  action  against  any  of  these  defendants, 
he  must  show  some  wrong  committed  by 
them.  It  is  not  sufficient  to  show  a  wrong 
committed  by  the  county,  if  one  was  in 
fact  committed.  In  so  far  as  the  facts  of 
this  case  differ  from  those  in  Merchants'  ft 
Miners'  Bank  v.  Barnes,  above,  they  are  im- 
material, and  do  not  in  any  wise  affect  the 
principles  of  law  involved.  The  indemnity 
bond  was  not  given  for  the  benefit  of  the 
plaintiff,  but  to  protect  the  constable.  If  the 
county  had  refused  to  turn  over  the  money 
to  Lowney,  and  if  Conroy  had  thereupon 
sued  the  county,  a  case  similar  to  Opf>en- 
helmer  v.  First  Nat.  Bank,  20  Mont  192,  50 
Pac.  419,  would  have  been  presented.  But 
upon  the  facts  disclosed  by  this  record,  that 
case  does  not  have  any  bearing  here. 

Upon  the  authority  of  Merchants'  ft  Min- 
ers' Bank  v.  Barnes,  above,  the  judgments 
and  orders  are  affirmed. 

Affirmed. 

BRANTLY,  C.  J.,  and  SMITH,  J.,  concur. 


FEATHERMAN  et  at  v.  HENNESSY  et  al. 
(Supreme  Court  of  Montana.    Feb.  8,  1911.) 

1.  Frauds,  Statute  of  (§  143*)— Invalidity 
of  Contracts — Right  to  Question. 

The  rule  that  the  right  to  question  the  va- 
lidity of  a  parol  conveyance  is  available  only  to 
the  parties  or  their  privies  applies  to  convey- 
ances of  mining  claims  and  appurtenant  rights, 
and  the  title  of  one  to  mining  claims  and  appur- 
tenant rights,  including  water  rights,  may  not 
be  questioned  by  a  stranger  on  the  ground  that 
transfers  in  the  chain  of  title  were  by  parol. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  SI  344-350;  Dec.  Dig.  f 
143.*] 

2.  Waters  and  Water  Courses  (|  151*)— 
Water  Rights— Abandonment. 

To  justify  the  finding  of  an  abandonment 
of  water  rights,  the  circumstances  must  justify 
an  inference  of  an  intention  to  abandon  and  to 
leave  the  water  rights  to  be  taken  by  any  other 
person  who  chooses  to  do  so:  but  mere  lapse 
of  time  during  which  there  is  nonuser  is  not 
sufficient. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  155;  Dec  Dig.  f 
151.*] 

8.  Waters  and  Water  Courses  (§  152*)— 

Water  Rights— Abandonment. 

Evidence  held  not  to  show  an  abandonment 
of  water  rights  by  an  appropriator  thereof. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  i  152.*] 

4.  Waters  and  Water  Courses  (§  151*)— 
Abandonment  of  Water  Rights. 

Where,  to  convey  water  of  an  appropriator, 
it  was  necessary  to  construct  and  maintain  a 
flume  across  a  ravine,  and  the  flume  broke  down. 
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the  act  of  the  appropriator  in  turning  water 
into  a  ditch  from  year  to  year  to  preserve  hie 
right,  and  in  subsequently  conveying  an  interest 
therein,  was  admissible  to  negative  any  inten- 
tion to  abandon  his  water  rights  at  the  time 
the  flame  broke  down,  or  subsequently. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  |  166;  Dec  Dig.  | 
161.*] 

6.  Wattes  and  Wateb  Cotrasxa  (I  138*)— 
Subsequent  Appropriation  —  "Advebsb 
Use." 

The  use  of  water  by  a  subsequent  appro- 
priates does  not  begin  to  be  "adverse/'  as 
against  .a  prior  appropriator,  unless  it  results 
in  a  deprivation  to  such  appropriator,  or 
amounts  to  such  an  invasion  of  his  rights  as 
will  enable  him  at  any  time  during  the  statu- 
tory period  to  maintain  an  action  against  the 
subsequent  appropriator. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  Si  160,  151;  Dec. 
Dig.  |  188.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.%l,  p.  236.] 

6.  Waibm  and  Watkb  Coubsxs  (|  152*)— Ap- 
propriation. 

A  party  who  does  not  show  that  the  quanti- 
ty of  water  to  which  he  is  entitled  by  a  judg- 
ment does  not  reach  the  head  of  bis  ditch,  when- 
ever he  has  occasion  to  use  it,  may  not  com- 
plain of  the  judgment  awarding  a  quantity  of 
water  to  another  for  use,  to  return  to  the  stream 
above  the  head  of  the  party's  ditch. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  |  162  •] 

Appeal  from  District  Court,  Granite  Coun- 
ty; Geo.  B.  Winston,  Judge. 

Action  by  John  A.  Featherman  and  others 
against  D.  W.  Hennessy  and  others.  From 
a  judgment  establishing  the  relative  water 
rights  of  the  defendants  James  McGowan 
and  the  Oro  y  Plata  Mining  Company,  Mc- 
Gowan appeals.  Affirmed. 

W.  E.  Moore,  for  appellant  Geo.  A.  May- 
wood  and  W.  T.  PIgott,  for  respondents. 

BRANTLY,  C.  J.  This  action  was  brought 
by  John  A.  Featherman  and  five  other  plain- 
tiffs against  appellant  James  McGowan,  the 
respondent  Oro  y  Plata  Mining  Company, 
and  85  other  defendants,  to  obtain  a  de- 
cree determining  the  respective  rights  of  the 
parties  to  the  use  of  the  water  flowing  in 
Flint  creek,  in  Granite  county.  All  of  the 
defendants  answered,  setting  forth  the  rights 
claimed  by  them,  and  alleging  priority  of 
appropriation  and  use  of  specific  quantities 
of  water  as  against  the  plaintiffs,  as  well 
as  against  each  other.  Under  a  stipulation 
signed  by  the  attorneys  of  all  the  parties,  all 
affirmative  matter  alleged  by  any  defendant 
was  deemed  denied  by  the  plaintiffs  and  the 
other  defendants,  and  each  party  was  ac- 
corded the  right  to  introduce,  as  against  the 
claim  of  any  other,  evidence  tending  to  show 
an  abandonment  or  nonuser  by  such  other 
party,  or  to  establish  a  prescriptive  right  in 
himself  by  adverse  use.  Upon  the  issues  so 
framed,  the  court  made  findings  of  fact  and 
conclusions  of  law,  and  rendered  a  decree 
fixing  the  dates  and  amounts  of  the  respec- 


tive appropriations,  and  enjoining  each  of 
the  parties  from  interfering  with  the  right  of 
any  other.  The  decree  awards  to  appellant 
for  agricultural  and  domestic  use,  260  inches, 
appropriated  and  diverted  on  April  23,  1888; 
50  inches  for  a  like  use,  under  a  second  ap- 
propriation made  April  1,  1892;  65  inches 
under  a  third,  made  on  May  1,  1893;  and 
60  inches  under  a  fourth,  made  August  1, 
1902.  It  awards  to  the  respondent  Oro  y 
Plata  Mining  Company  600  inches,  appro- 
priated and  diverted  on  July  19,  1869.  In- 
asmuch as  it  was  found  that  the  predecessors 
of  respondent  had  appropriated  this  amount 
for  the  purpose  of  placer  mining  only  and 
had  used  it  exclusively  for  this  purpose,  al- 
lowing it  to  return  to  the  body  of  the  stream 
to  be  recaptured  by  others  residing  below 
the  place  of  use,  the  respondent  is  required 
to  confine  its  use  exclusively  to  this  purpose 
as  heretofore,  except  that  it  may  change  the 
use  to  any  other  purpose  which  will  not  re- 
salt  in  detriment  to  appropriations  made  be- 
low this  point  The  appeals  are  by  McGow- 
an from  that  portion  of  the  decree  awarding 
to  the  defendant  mining  company  the  right 
referred  to,  and  from  an  order  denying  bis 
motion  for  a  new  trial. 

The  contention  made  by  appellant  is  that 
the  evidence  is  Insufficient  to  justify  the  find- 
ings in  favor  of  the  respondent  He  sub- 
mits three  queries  and  contends  that,  while 
all  should  be  answered  in  the  affirmative,  an 
affirmative  answer  to  any  one  of  them  will 
be  fatal  to  the  right  of  respondent  as  ad- 
judged in  the  decree.  These  queries  are  the 
following :  "First  Is  not'  the  claim  of  the 
respondent  lost  by  failure  to  deralgn  title 
to  the  water  right  claimed  by  it?  Second. 
Is  not  the  claim  of  the  respondent  lost  by 
reason  of  abandonment  and  nonuser?  Third, 
is  not  the  claim  of  the  respondent  lost  by 
reason  of  the  statute  of  limitations?" 

1.  Flint  creek  flows  north  through  Flint 
creek  valley.  The  ditches  of  both  appellant 
and  respondent  are  taken  from  It  on  the 
west  side.  Respondent  owns  placer  mines 
situated  near  the  mouth  of  Henderson  gulch, 
which  opens  into  the  valley  from  the  west 
A  plat  submitted  with  the  transcript  shows 
that  the  head  of  its  ditch  is  some  three  or 
four  miles  above  the  mouth  of  the  gulch. 
The  country  through  which  it  is  constructed 
is  broken  by  ravines  and  gulches,  which  It 
is  necessary  to  bridge  with  flumes.  It  ap- 
pears that  in  November,  1868,  Thomas  Smith, 
one  of  the  original  defendants  to  this  action, 
now  dead,  with  six  associates  began  the  con- 
struction of  the  ditch  to  convey  water  to  the 
placer  mines  mentioned  above,  then  owned 
by  them.  It  was  finished  in  the  following 
year.  Mining  operations  were  conducted 
there  by  these  original  owners  until  1876  or 
1877,  when  one  Ferguson,  and  others  asso- 
ciated with  him,  purchased  the  mines,  with 
the  ditch  and  water  right  In  the  year  1878 
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they  sold  the  property  to  a  Chinaman  by  the 
name  of  Quong  Lee.  Four  years  later  the 
latter  sold  to  two  other  Chinamen,  Buck  Jim 
and  You  Hoy,  who,  having  operated  the  prop- 
erty until  1888  or  1889,  sold  to  Domlnlck 
Byrne.  The  respondent  thereafter  became 
his  successor  to  an  undivided  three-fourths 
interest  by  mesne  conveyances.  It  is  not 
clear  from  the  evidence  whether  any  of  the 
conveyances  referred  to,  down  to  the  time 
Byrne  became  the  purchaser,  were  evidenced 
by  any  sort  of  writing.  It  is  clear,  however, 
that  In  each  case  a  consideration  was  paid 
by  the  purchaser,  or  purchasers,  who  at  once 
went  into  possession.  The  conveyance  to 
Byrne  was  by  deed  duly  executed.  So,  also, 
were  all  the  conveyances  by  which  respond- 
ent became  his  successor. 

The  contention  made  by  counsel  is  that, 
since  it  appears  that  the  conveyances  by 
Smith  and  his  associates,  and  by  Ferguson 
and  Quong  Lee,  under  which  Buck  Jim  and 
You  Hoy  claimed  title,  were  by  mere  word  of 
mouth  and  not  in  writing,  the  respondent  has 
failed  to  connect  itself  with  the  original  ti- 
tle of  Smith  and  his  associates,  and  there- 
fore that  its  claim  falls  to  the  ground;  In 
other  words,  these  conveyances  were  void 
because  within  the  statute  of  frauds.  No  ob- 
jection was  made  at  the  trial,  by  appellant, 
to  any  of  the  evidence  offered  to  establish 
these  conveyances.  It  would  seem  that  he 
ought  not  to  be  heard  to  make  objection  for 
the  first  time  in  this  court;  but,  even  so, 
such  an  objection  would  not  have  been  well 
made.  Appellant  was  a  stranger  to  all  of 
these  conveyances ;  nor  has  he,  by  anything 
that  has  occurred  since,  been  brought  Into 
privity  with  any  of  the  parties  to  them.  Be- 
ing a  stranger,  he  cannot  be  heard  to  object 
to  them.  The  right  to  question  a  contract  on 
the  ground  stated  is  purely  personal,  and  can- 
not be  asserted  by  one  who  is  neither  a  par- 
ty nor  a  privy  to  it.   McDonald  v.  Lannen, 

19  Mont  78,  47  Pac.  648 ;  Wood  v.  Lowney, 

20  Mont.  273,  50  Pac.  794.  And  this  Is  de- 
clared by  the  courts  generally  to  be  the  set- 
tled rule.  Book  v.  Justice  Mining  Co.  (C.  C.) 
68  Fed.  106;  Murray  Hill  Co.  v.  Havenor,  24 
Utah,  78,  66  Pac.  762;  Hill  v.  Groesbeck,  29 
Colo.  161,  67  Pac.  167;  Jackson  v.  Stanfleld, 
137  Ind.  592,  36  N.  E.  345,  37  N.  E.  14,  23  L 
R  A.  588;  Daum  v.  Conley,  27  Colo.  56,  59 
Pac.  753 ;  20  Cyc  306 ;  Wood  on  Statute  of 
Frauds,  9  538. 

In  Jackson  v.  Stanfleld,  supra,  in  the  opin- 
ion on  rehearing,  the  court  in  stating  the 
rule  uses  this  apt  language :  "Parties  to  con- 
tracts and  their  privies  can  alone  take  ad- 
vantage of  the  fact  that  a  contract  is  in- 
valid under  the  statute  of  frauds.  Many 
forms  of  expression  by  this  and  other  courts 
llrastrate  the  doctrine  that  a  third  person 
cannot  make  the  statute  of  frauds  available 
to  overthrow  a  transaction  between  other 
persons;  that  the  defense  of  this  statute  is 
purely  a  personal  one,  and  cannot  be  made 
by  strangers.  (Citing  cases.)  It  concerns 
118  P.— 48 


the  remedy  alone,  and  the  modern  law  is 
well  settled  that,  In  the  absence  of  a  statu- 
tory provision  to  the  contrary,  the  effect  of 
the  statute  Is  not  to  render  the  agreement 
void,  but  simply  to  prevent  Its  direct  en- 
forcement by  the  parties,  and  to  refuse  dam- 
ages for  Its  breach." 

It  is  true  that  in  McDonald  v.  Lannen,  su- 
pra, this  court  used  expressions  which  would 
indicate  that  a  different  rule  applies  to  min- 
ing claims  and  appurtenant  rights  from  that 
which  applies  to  mere  possessory  rights  and 
improvements  upon  agricultural  lands  not 
held  by  formal  entry.  But  we  cannot  see 
any  substantial  reason  for  the  distinction. 
If  the  right  to  question  the  validity  of  a  con- 
veyance Is  a  personal  one,  available  only  to 
the  parties  or  their  privies,  it  is  none  the 
less  personal  where  the  parties  are  dealing 
with  property  to  which  the  seller  holds  the 
absolute  fee.  If  strangers  cannot  object  that 
the  law  has  not  been  observed  in  the  one 
case,  neither  may  they  in  the  other.  In  Head 
v.  Hale,  38  Mont.  309,  100  Pac.  222,  this  court 
recognized  the  rule  stated  in  the  text  In  Far- 
num  on  Waters,  §  670a,  that  one  who  is  in 
possession  of  a  water  right  originated  by  an- 
other cannot  protect  or  defend  it,  unless  he 
Is  in  privity,  by  contract  or  otherwise,  with 
the  original  owner.  Nothing  said  in  that 
case,  however,  is  in  any  way  inconsistent 
with  the  rule  stated  above.  The  first  query 
submitted  by  the  appellant  must,  therefore, 
be  answered  in  the  negative. 

2.  The  same  answer  must  also  be  made  to 
the  second.  Whether  there  has  been  an 
abandonment  Is  a  question  of  fact  to  be  de- 
termined by  the  acts  and  Intention  of  the 
person  against  whom  it  Is  alleged.  Mere 
lapse  of  time  during  which  there  is  nonuser 
is  not  sufficient  The  circumstances  must 
be  such  as  to  justify  an  inference  of  inten- 
tion to  abandon;  in  other  words,  to  leave 
the  property  to  be  taken  by  any  other  per- 
son who  chooses  to  do  so.  Gassert  v.  Noyes, 
18  Mont.  216.  44  Pac.  959;  Smith  v.  Hope 
Mining  Co.,  18  Mont.  432,  45  Pac.  632;  Sloan 
v.  Glancy,  19  Mont.  70,  47  Pac.  334;  Watts 
v.  Spencer,  51  Or.  262,  94  Pac.  39;  Beaver 
Brook  Co.  v.  Reservoir  Co.,  5  Colo.  App.  130, 
40  Pac.  1066.  The  most  that  the  evidence 
shows  on  this  point  is  that  a  high  flume  con- 
structed acroPR  a  ravine,  in  order  to  convey 
water  to  the  bar  at  the  mouth  of  Henderson 
gulch,  was  broken  down  in  1888.  that  the 
mines  were  not  thereafter  worked,  and  that 
the  water  was  not  used  elsewhere  until 
1894.  Yet  it  does  appear  that  work  was 
done  with  more  or  less  continuity  until  1888. 
and  that  in  1894  the  ditch  and  some  of  the 
flumes  were  repaired.  The  water  was  there- 
after used  by  other  persons,  by  permission 
of  the  respondent  or  its  predecessors,  to 
work  other  mines  situated  on  Smart  creek, 
another  confluent  of  Flint  creek  above  Hen- 
derson gulch.  It  also  appears  that  in  the 
meantime  Byrne,  while  he  was  the  exclu- 
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■ive  owner,  with,  the  idea  of  "representing" 
the  right,  as  some  of  the  witnesses  stated, 
and  thus  preserving  it,  turned  water  into 
the  ditch  from  year  to  year,  which,  after 
running  down  for  some  distance,  escaped 
again  into  Flint  creek.  While  evidence  of 
this  practice  by  Byrne  Is  worthless  for  any 
other  purpose,  it,  together  with  the  fact 
that  he  thereafter  conveyed  to  other  parties 
an  interest  in  the  property,  negatives  the 
notion  that  he  had  any  intention  to  abandon 
*  it  In  1888,  when  the  flume  was  broken  down, 
or  afterwards. 

8.  There  Is  no  evidence  In  the  record  tend- 
ing to  show  adverse  use  by  the  appellant. 
It  does  appear  that  no  use  of  the  water 
was  made  by  any  predecessor  of  respondent 
from  1888  to  1894,  and  that  little  effective 
use  has  been  made  of  it  since  the  latter 
date.  But  use  of  water  does  not  begin  to  be 
adverse  as  against  a  prior  appropriator,  un- 
less it  results  in  a  deprivation  to  such  ap- 
propriator, or  amounts  to  such  an  invasion 
of  his  rights  as  will  enable  him  at  any  time 
during  the  statutory  period  to  maintain  an 
action  against  the  adverse  user.  In  Buller- 
dick  v.  Hermsmeyer,  32  Mont  641,  81  Pac. 
334,  it  was  said:  "The  use  of  the  waters 
in  the  streams  in  this  state  is  declared  by 
the  Constitution  to  be  a  public  use.  Const 
art.  3,  i  15.  Such  being  the  case,  every 
citizen  ,  has  a  right  to  divert  and  use  them, 
so  long  as  he  does  not  Infringe  upon  the 
rights  of  some  other  citizen  who  has  ac- 
quired a  prior  right  by  appropriation.  -Each 
citizen  may  divert  and  use  them  without 
let  or  hindrance  when  no  prior  right  pre- 
vents. When  his  necessary  use  ceases,  he 
must  restore  them  to  the  channel  of  the 
stream ;  whereupon  they  may  be  used  by  any 
other  person  who  needs  them.  In  no  case 
does  such  use  become  adverse  until  some  su- 
perior right  is  infringed  and  the  owner  of  it 
suffers  deprivation.  If  it  becomes  and  con- 
tinues adverse  and  exclusive  for  the  full  pe- 
riod prescribed  by  the  statute,  and  the  owner 
Buffers  the  consequent  deprivation,  such  use 
ripens  into  a  right  by  prescription."  In  Tal- 
bott  v.  Butte  City  Water  Co.,  29  Mont  17,  73 
Pac.  1111,  we  find  this  language :  "The  plain- 
tiffs had  use  for  the  water  only  for  agricul- 
tural and  mining  purposes,  and,  when  not  so 
using  it  the  law  required  them  to  turn  it 
back  into  the  stream  for  the  use  of  this  de- 
fendant or  any  other  person  or  corporation 
which  might  have  a  right  to  use  it  No  use 
of  water  by  a  subsequent  appropriator  can 
be  said  to  be  adverse  to  the  right  of  a  prior 
appropriator,  unless  such  use  deprives  the 
prior  appropriator  of  it  when  he  has  actual 
need  of  it  To  take  the  water  when  the  pri- 
or appropriator  has  no  use  for  it  invades  no 
right  of  his,  and  cannot  even  initiate  a  claim 
adverse  to  him."  See,  also,  Smith  v.  Duff,  39 
Mont.  374,  102  Pac.  981,  133  Am.  St.  Rep. 


582,  where  these  cases  are  cited  with  ap- 
proval. We  think  they  state  the  correct  rule. 
The  third  query  proposed  by  appellant  must, 
therefore,  also  be  answered  In  the  negative. 

4.  But  waiving  aside  all  the  foregoing  con- 
siderations, it  does  not  appear  that  the  ap- 
pellant is  aggrieved  in  any  way  by  the  de- 
cree. The  plat  shows  that  whenever  water 
has  been  diverted  by  the  respondent  or  any 
of  its  predecessors,  it  has  been  returned  to 
the  body  of  the  stream  at  some  distance 
above  the  head  of  appellant's  ditch.  Appel- 
lant does  not  show  or  claim  that  the  quanti- 
ty of  water  to  which  he  is  entitled  has  not 
always  reached  the  head  of  his  ditch  when- 
ever he  has  had  occasion  to  use  it  Kelly  v. 
Granite  Bl-Metallic  C.  Mln.  Co.,  41  Mont  1, 
108  Pac.  785. 

These  conclusions  render  it  unnecessary  to 
determine  the  questions  of  practice  presented 
by  respondent 

The  judgment  and  order  are  affirmed. 

Affirmed. 

SMITH,  J.,  concurs.  HOLLOW  AY,  J.,  did 
not  hear  the  argument,  and  takes  no  part  in 
the  foregoing  decision. 


MURRAY  v.  WHITE  et  al. 
(Supreme  Court  of  Montana.    Jan.  16,  1911.) 

1.  Specific  Pebfobmance  (§  121*)— Evidence 
— Sufficiency. 

In  a  suit  for  specific  performance  of  a 
contract  concerning  mining  claims,  evidence 
held  insufficient  to  show  such  an  absence  of 
minerals  in  certain  land  as  to  render  fraudulent 
plaintiff's  representations  that  he  had  a  valid 
placer  claim  thereon. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  ||  387-395;   Dec.  Dig.  f 

2.  Mines  and  Minebals  (5  IT)— "Discov- 

EBY." 

To  constitute  a  "discovery."  it  is  sufficient 
that  precious  metals  be  found  in  the  ground  in 
a  quantity  which  justifies  the  locator  In  spend- 
ing his  time  and  money  in  prosecuting  develop- 
ment work,  with  the  reasonable  hope  or  expec- 
tation of  finding  minerals  in  paying  quantities. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §g  24-28 ;  Dec.  Dig.  §  17.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2093-2095.] 

3.  Mines  and  Minerals  (|  27*)  —  Mining 
Claims— Contbacts. 

Where  plaintiff  and  defendant  each  claimed 
certain  land  before  the  United  States  Land  De- 
partment the  relinquishment  by  plaintiff  of  his 
claim  to  a  certain  forty  was  a  valid  and  suffi- 
cient consideration  for  a  contract  whereby  de- 
fendant relinquished  his  claim  to  a  certain  por- 
tion of  the  land. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  i  27.*] 

4.  Equity  (§  25*)— Illegality  of  Considera- 
tion. 

A  party  to  an  illegal  contract  cannot 
come  into  equity  and  have  the  illegal  object 
-carried  into  effect 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  §{  77-85 ;  Dec.  Dig.  |  25.*] 
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5.  Mires  and  Minerals  ({  27*)— Ilubgalttt 
of  consideration. 

Plaintiff  and  defendant  each  claimed  cer- 
tain land  before  the  Land  Department  of  the 
United  States,  and  as  a  settlement  made  a 
contract,  whereby  defendant  relinquished  his 
claim  to  a  certain  forty  and  plaintiff  relinquish- 
ed his  claim  to  two  other  forties,  and  defendant 
agreed  to  procure  a  patent  on  the  forties,  as  to 
which  plaintiff  relinquished  his  claim  and  to 
transfer  one  of  them  to  plaintiff  upon  his  pay- 
ing one-half  of  the  expenses  of  the  patent  pro- 
ceedings. In  a  snit  by  plaintiff  for  specific  per- 
formance, defendant  claimed  that  the  contract 
was  illegal,  in  that  plaintiff  had  previously 
granted  over  the  forty  which  was  to  be  convey- 
ed to  him  by  defendant  a  right  of  way  to  a 
street  railroad,  and  that  plaintiff  insisted  that 
defendant  secure  patent  to  the  forty  in  ques- 
tion for  the  use  of  plaintiff,  to  the  end  that 
plaintiff  might  coerce  the  street  railroad  com- 
pany to  paying  again  for  the  right  of  way,  and 
thereby  cheat  and  defraud  it.  Held,  that  such 
contention  did  not  constitute  a  defense. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  §  27.*] 

6.  Mines  and  Minerals  (§  27*)  —  Mining 
Claims — Contract. 

Where  plaintiff  had  a  mineral  application 
for  certain  forties  and  defendant  had  an  agri- 
cultural application  for  the  same  lands,  a  con- 
tract between  them,  whereby  each  relinquished 
a  portion  of  his  claim,  so  that  one  could  re- 
ceive a  part  of  the  ground  under  a  mineral 
application  and  the  other  the  remaining  portion 
under  his  agricultural  application,  was  not  un- 
lawful. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  §  27.*] 

7.  Public  Lands  (§  29*)— Mining  Claims. 

Under  Rev.  St.  U.  S.  f  2318  (U.  S.  Comp. 
St.  1901,  p.  1423),  title  to  known  mineral  land 
cannot  be  secured  under  an  agricultural  entry, 
and  any  effort  on  the  part  of  rival  claimants 
to  secure  such  a  result  would  be  defeated  as 
an  attempted  fraud  on  the  government 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  §  29.*] 

8.  Public  Lands  (5  135*) — Soldiebs'  Home- 
stead Scrip— Contracts. 

A  contract  by  an  entryman,  under  a  sol- 
dier's additional  homestead  scrip,  to  convey  ti- 
tle to  a  portion  of  the  land  when  patent  issues 
as  agricultural  land,  was  valid  and  enforceable, 
where  the  other  party  to  the  agreement  was 
not  disqualified  to  secure  a  patent  as  agricul- 
tural land. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec  Dig.  |  135.*] 

9.  Mines  and  Minerals  ({  27*)  —  Mining 
Claims— Contracts. 

Plaintiff  and  defendant  each  claimed  cer- 
tain land  before  the  Land  Department  of  the 
United  States,  and  in  compromise  agreed,  among 
other  things,  that  defendant  should  procure  a 
patent  for  the  west  and  middle  forties  consti- 
tuting part  of  the  land  in  controversy,  and  that 
as  soon  as  patent  should  be  issued  defendant 
should  transfer  the  middle  forty  to  plaintiff  on 
his  paying  one-half  the  expense  of  such  patent 
proceedings.  When  the  contract  was  made  the 
land  was  involved  in  a  contest  between  defend- 
ant and  a  third  person,  so  that  it  was  neces- 
sary for  defendant  to  have  an  attorney  to  aid 
in  procuring  the  patent  and  he  arranged  with 
the  attorney  to  perform  the  services  on  a  con- 
tingent fee  of  one-third  of  the  value  of  the  west , 
forty.  In  a  suit  for  specific  performance,  de- 
fendant contended  that,  since  the  west  forty 
was  shown  to  have  a  value  of  $50,000  for  town- 
site  purposes,  and  one-third  inured  to  the  bene- 


fit of  the  attorney,  plaintiff  should  pay  one- 
half  of  such  fee.  Held,  that  the  contention  was 
without  merit,  as  plaintiff  could  not  be  bound 
by  the  agreement,  and  his  contract  was  to  pay 
one-half  of  the  reasonable  expense,  and  not  one- 
half  of  such  expense  as  defendant  might  arbi- 
trarily incur. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  |  27.*] 

Appeal  from  District  Court,  Silver  Bow 
County;  Jeremiah  J.  Lynch,  Judge. 

Suit  by  James  A.  Murray  against  Robeson 
T.  White  and  another.  From  a  decree  in  fa- 
vor of  plaintiff,  defendants  appeal.  Affirmed. 

Kirk,  Bourquin  &  Kirk  and  W.  T.  Pigott, 
for  appellants.  Roote  &  Murray,  for  re- 
spondent 

HOLLOW  AY,  J.  This  suit  was  brought  by 
Murray  to  enforce  the  specific  performance 
of  a  contract  to  convey  real  estate.  From  a 
decree  in  favor  of  plaintiff  and  from  an  or- 
der denying  them  a  new  trial,  the  defendants 
have  appealed. 

In  his  complaint  the  plaintiff  alleges  that 
In  July,  1898,  he  and  the  defendant  White 
each  had  an  application  before  the  Land  De- 
partment of  the  United  States,  to  enter  the 
S.  %  S.  B.  V4,  and  the  S.  E.  %  8.  W.  %  of 
section  17,  township  8  N.,  range  7  W.,  in 
Silver  Bow  county;  that  the  parties  were 
claiming  the  land  adversely,  and,  for  the  pur- 
pose of  effecting  a  compromise  and  facilitat- 
ing the  issuance  of  patent  they  entered  Into 
a  contract  by  the  terms  of  which  Murray 
agreed  to  relinquish  his  claim  to  the  S.  E. 
%  S.  W.  hereinafter  called  the  west  for- 
ty, and  the  S.  W.  %  S.  E.  V4,  hereinafter 
called  the  middle  forty,  and  not  hinder  or 
obstruct  the  Issuance  of  patent  therefor  to 
White;  and  White  agreed  to  relinquish  his 
claim  to  the  S.  E.  %  S.  E.  %,  hereinafter 
called  the  east  forty,  and  not  thereafter  hin- 
der Murray  in  securing  patent  to  that  por- 
tion of  the  land ;  that  White  further  agreed 
to  procure  the  right  to  make,  and  make,  a 
soldier's  additional  homestead  entry,  or  oth- 
er scrip  entry,  upon  the  west  and  middle  for- 
ties, procure  patent  therefor,  and,  as  soon 
as  patent  should  be  Issued,  transfer  the  mid- 
dle forty  to  Murray,  upon  Murray's  paying 
one-half  the  expense  of  such  patent  proceed- 
ings. It  is  then  alleged  that  pursuant  to 
the  agreement  the  respective  relinquishments 
were  made;  that  White  procured  patent  to 
the  west  and  middle  forties;  that  Murray 
paid  a  part  of  the  expense  and  offered  to  pay 
the  balance,  if  any,  of  the  one-half  of  such 
expense,  and  has  otherwise  performed  his 
part  of  the  agreement  but  that  White  re- 
fuses to  render  any  account  of  the  expense 
of  procuring  patent,  and  refuses  to  convey  the 
middle  forty  as  he  agreed  to  do.  It  is  alleged 
that  defendant  Lloyd  claims  some  interest  in 
the  land  in  controversy,  but  that  any  claim 
which  he  may  have  was  acquired  subsequent- 
ly to  the  date  of  the  agreement  between  Mur- 


•For  other  cases  sm  tains  topic  and  •action  NUMBER  In  Dec  Dl*.  ft  Am.  Di*.  Key  No.  Berlee  ft  Rep'r  Indexes 


Digitized  by 


Google 


756 


118  PACIFIC  REPORTER 


(Mont 


ray  and  White,  and  with  full  knowledge  of 
Murray's  rights.  A  copy  of  the  agreement 
Is  attached  to,  and  made  a  part  of,  the  com- 
plaint The  answer  of  the  defendant  Lloyd 
alleges  that  his  only  claim  to  the  land  is  sub- 
ordinate to  the  claim  of  White,  and  depends 
for  its  validity  upon  a  successful  defense  by 
White.  The  answer  of  the  defendant  White 
does  not  deny  any  allegation  of  the  com- 
plaint, but  contains  four  separate  affirma- 
tive defenses.  The  material  allegations  of 
these  defenses  were  denied  in  a  reply.  Up- 
on the  trial  the  defendants  assumed  the  bur- 
den of  proof.  The  trial  court  found  against 
them  as  to  every  one  of  their  defenses,  and 
the  contention  now  is  that  the  evidence  pre- 
ponderates against  the  findings  made. 

First  Defense.  It  Is  alleged  that  the  con- 
tract was  procured  by  fraud,  misrepresenta- 
tion, and  unfair  practices  on  the  part  of 
Murray,  in  this:  That  all  the  lands  were 
agricultural  lands  of  the  United  States ;  that 
White  had  a  bona  fide  application  before  the 
United  States  Land  Department  to  enter  such 
lands  under  the  homstead  laws ;  that  Murray 
claimed  that  all  of  the  lands  contained  val- 
uable deposits  of  placer  gold,  and  was  claim- 
ing them  under  a  pretended  location  thereof 
as  a  placer  mining  claim,  whereas,  in  truth 
and  in  fact,  said  lands  did  not  contain  any 
deposits  of  placer  gold  and  were  nonmineral 
in  character,  all  of  which  facts  were  well 
known  to  Murray  but  unknown  to  White; 
that  in  fact  Murray  did  not  have  any  claim 
to  the  lands;  had  prior  thereto  relinquished 
his  pretended  claim  to  the  east  forty  alto- 
gether, and  permitted  others  to  locate  the 
same;  that  for  the  purpose  of  deceiving 
White  and  inducing  him  to  enter  into  the 
contract  in  question,  Murray  misrepresent- 
ed the  character  of  his  pretended  claim  to 
the  west  and  middle  forties,  and  concealed 
from  White  the  fact  that  he  had  no  claim 
whatever  to  the  east  forty;  that  Murray 
represented  that  he  had  a  good  and  valid 
placer  location  upon  the  lands  and  would 
contest  and  litigate  with  White  for  the 
lands;  that  relying  on,  and  believing  in, 
Murray's  representations  as  to  the  character 
of  his  claim,  and  to  avoid  the  threatened  lit- 
igation, and  not  otherwise,  White  entered 
into  the  agreement. 

(a)  Appellants  attack  Murray's  placer  lo- 
cation as  being  fraudulent  They  insist  that 
the  evidence  shows  that  Murray  knew  that 
the  ground  was  nonmineral  in  character,  and 
that  his  representation  to  White  that  he  had 
a  valid  placer  location  was  false,  and  made 
with  intent  to  deceive  White  and  induce  him 
to  enter  into  the  contract  It  is  true  that 
the  evidence  as  to  the  presence  of  minerals 
in  the  ground  is  very  slight,  and  that  Murray 
had  maintained  his  location  for  several  years 
without  developing  a  paying  placer,  and 
without  demonstrating  that  the  ground  was 
in  fact  valuable  for  the  minerals  it  contain- 
ed. But  there  is  some  evidence  that  placer 
gold  had  been  discovered  in  the  ground,  the 


surface  of  which  Is  decomposed  granite  and 
other  rock  washed  down  from  the  nearby 
mountains.  All  the  other  portions  of  section 

17  have  been  patented  as  placer  locations. 
The  ground  is  situated  near  the  great  quarts 
mines  of  Butte,  and  along  the  same  stream, 
and  not  far  from  producing  placers.  The 
general  character  of  the  soil  and  the  location 
of  the  ground  are  such  as  to  indicate  the 
presence  of  placer  gold.  Witnesses  express- 
ed the  opinion  that  the  ground  could  be  min- 
ed profitably  by  dredging.  Under  these  cir- 
cumstances we  do  not  think  that  it  can  be 
said  that  the  evidence  shows  such  a  degree 
of  poverty  in  the  placer  claim  that  Murray's 
assertion  of  that  claim  should  be  held  to  be 
fraudulent  Neither  the  federal  nor  state 
statutes  require  that  to  constitute  a  placer, 
the  ground  shall  yield  any  specific  quantity  of 
precious  metals.  Neither  is  it  required  that 
the  deposits  of  mineral  shall  be  sufficiently 
extensive  to  pay  operating  expenses,  in  order 
to  locate  and  maintain  a  valid  placer  claim. 

It  has  long  been  the  settled  rule  that  to 
constitute  a  discovery,  within  the  meaning 
of  that  term  as  used  in  mining  law,  it  is 
sufficient  that  precious  metals  be  found  in 
the  ground  in  quantity  which  justifies  the 
locator  in  spending  his  time  and  money  in 
prosecuting  development  work,  with  the  rea- 
sonable hope  or  expectation  of  finding  min- 
eral In  payment  quantities.  Harrington  v. 
Chambers,  3  Utah,  94,  1  Pac.  362;  Book  v. 
Mining  Co.  (C.  C.)  58  Fed.  106;  Nevada 
Sierra  Oil  Co.  v.  Home  Oil  Co.  (C.  C.)  98 
Fed.  676 ;  27  Cyc.  556;  Snyder  on  Mines,  Si 
349,  360;  Shreve  v.  Copper  Bell  M.  Co.,  11 
Mont  309,  28  Pac.  315;  McShane  v.  Kenkle, 

18  Mont  208,  44  Pac.  979,  33  L.  R.  A.  851, 
56  Am.  St  Rep.  579;  Noyes  v.  Clifford,  37 
Mont  138,  94  Pac.  842.  The  precious  metals 
are  not  evenly  distributed  throughout  veins 
or  placer  ground.  A  claim  may  be  barren  in 
one  part,  poor  in  another,  rich  In  another, 
and  withal  very  valuable  as  a  whole,  so  that 
the  failure  of  the  locator  to  develop  a  paying 
property  within  any  given  time  is  not  con- 
clusive against  the  validity  of  his  claim.  It 
is  a  part  of  the  history  of  this  mining  region 
that,  even  in  the  case  of  a  placer  claim,  much 
time  and  labor  must  be  expended  and  con- 
siderable expense  incurred  in  developing  a 
paying  claim,  when  bed  rock  is  covered  with 
great  quantities  of  debris,  as  is  the  case  in 
the  present  Instance.  The  evidence  shows 
that  Murray  is  a  man  of  experience  in  min- 
ing operations,  and  that  he  evidenced  his 
faith  in  the  validity  of  his  claim  by  the  ex- 
penditure of  considerable  money  In  sinking 
shafts  in  attempts  to  reach  bed  rock,  where 
he  expected  to  find  placer  gold.  Further- 
more, White  had  an  equal  opportunity  with 
Murray  to  examine  the  soil,  determine  its 
character,  and  decide  for  himself  whether 
Murray's  contention  that  the  land  was  min- 
eral in  character  had  any  foundation  in  fact 
While  there  are  facts  and  circumstances 
which  tend  to  discredit  Murray's  claim,  we 
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are  not  satisfied  that  the  evidence  preponder- 
ates against  the  trial  court's  finding. 

(b)  It  Is  further  Insisted  that  Murray  per- 
petrated a  fraud  on  White  In  concealing  the 
fact  that  he  had  already  relinquished  his 
claim  to  the  east  forty.  The  defendants, 
having  the  burden  of  proof,  were  compelled 
to  show  (1)  that  the  fact  concealed  was  a 
material  one,  and  (2)  that  but  for  the  con- 
cealment, White  would  not  have  entered  Into 
the  agreement.  White  testified  that  some 
time  in  the  early  part  of  1898,  before  the 
contract  with  Murray  was  entered  Into,  he 
discovered  that  the  east  forty  contained 
brick  clay;  that  he  called  this  fact  to  the 
attention  of  his  attorney,  and  was  advised 
that  the  Land  Department  might  hold  that 
forty  subject  to  mineral  entry,  and  because 
of  this  advice  he  did  not  attach  so  much 
value  to  his  homestead  application  for  that 
forty;  that  he  was  of  the  opinion  that  the 
Land  Department  had  classified  the  middle 
and  west  forties  as  agricultural  land;  that 
he  knew  the  east  forty  was  clay  placer,  and 
that  he  had  little  hope  of  success  In  contest- 
ing with  Murray.  Furthermore,  White  testi- 
fied that  his  negotiations  with  Murray  com- 
menced In  May  or  June,  1898;  that  Murray 
then  asserted  his  claim,  and  that  he  could  se- 
cure proof  necessary  to  procure  patent  as  a 
placer;  that  at  their  first  meeting  Murray 
suggested  the  terms  of  the  compromise,  and 
he  agreed  to  them;  that  he  knew  in  a  gen- 
eral way  that  the  surrounding  lands  had  been 
taken  up  as  mineral  claims,  and  that  he  sign- 
ed a  relinquishment  to  the  east  forty,  in 
which  he  stated  that  it  was  mineral  land. 

It  Is  somewhat  singular  that,  while  evi- 
dence was  given  by  defendants  as  to  the  val- 
ue of  the  west  and  middle  forties,  there  was 
not  any  given  as  to  the  value  of  the  east 
forty  at  the  time  the  agreement  between 
White  and  Murray  was  entered  Into,  and  we 
are  unable  to  know  what,  if  any,  value  White 
attached  to  his  homestead  entry  at  that 
time,  so  far  as  it  related  to  the  east  forty; 
while  the  evidence  given  by  plaintiff  Is  that 
the  land  was  practically  valueless  for  agri- 
cultural purposes.  At  the  time  the  agree- 
ment was  entered  into,  the  only  claim  made 
by  White  to  any  of  the  land  was  based  upon 
bis  application  to  enter  it  under  the  home- 
stead laws,  and  his  own  cross-examination 
tends  strongly  to  cast  suspicion  upon  the 
bona  fides  of  that  claim. 

While  the  evidence  is  not  very  definite,  we 
think  It  fairly  inferable  that  the  terms  of 
the  contract  were  actually  agreed  upon  be- 
fore Murray  relinquished  bis  claim  to  the 
east  forty,  even  though  the  terms  had  not 
been  reduced  to  writing,  and,  if  this  is  so,  it 
was  wholly  Immaterial  to  White  what  dis- 
position Murray  made  of  his  claim  to  that 
parcel  of  land,  and  inconceivable  that  Mur- 
ray's subsequent  concealment  of  the  fact 
that  he  had  relinquished  his  claim  could 
prejudice  White.    Viewed  in  any  light,  we 


think  that  the  defendants  failed  to  maintain 
the  burden  cast  upon  them  of  showing  that 
Murray's  concealment  of  the  fact  of  his  re- 
linquishment at  the  time  the  contract  was 
executed  misled  White  to  his  prejudice;  or, 
speaking  more  accurately,  the  evidence  does 
not  preponderate  against  the  trial  court's 
finding  upon  this  question. 

Second  Defense.  This  defense  Is  based  up- 
on a  want  of  or  Inadequate  consideration. 
It  is  alleged  that  the  agreement  on  the  part 
of  Murray  to  defray  one-half  the  expenses  of 
procuring  patent  to  the  middle  and  west 
forties  was  wholly  fictitious;  that  Murray 
did  not  have  any  valid  claim  to  any  of  the 
land,  and  was  therefore  not  foregoing  any 
advantage  or  surrendering  any  right  in  re- 
linquishing his  pretended  claim  to  those 
two  forties;  that,  at  the  time  the  contract 
was  made,  the  land  was  of  the  value  of  §200 
per  acre;  that  defendant  White  had  the 
preference  right  to  enter  all  three  forties,  by 
virtue  of  his  successful  contest  with  one  Mc- 
Crlmmon,  a  former  claimant.  It  Is  unneces- 
sary to  revert  again  to  the  evidence  touch- 
ing the  character  of  White's  homestead  or 
Murray's  placer  claim.  Under  a  charitable 
view  we  think  it  can  be  said  that  each  had  a 
claim,  which  he  was  asserting,  to  the  entire 
thTee  forties,  and  this  being  so,  Murray's 
relinquishment  of  his  claim  to  the  west  forty 
was  a  valid  and  suflicient  consideration  for 
this  contract.  Tessendorf  v.  Lasater,  10 
Kan.  App.  19,  61  Pac.  677;  Hardesty  v.  Serv- 
ice, 45  Kan.  614,  26  Pac.  29;  Waring  v. 
Loomls,  85  Wash.  85,  76  Pac.  510;  McCabe 
v.  Caner,  68  Mich.  182,  85  N.  W.  901. 

The  third  defense  is  that  the  consideration 
for  the  contract  was  illegal.  It  is  alleged 
that  some  time  prior  to  the  execution  of  the 
contract  Murray  had  granted  a  right  of  way 
over  the  middle  forty  to  a  street  railway 
company;  that  when  Murray  and  White 
reached  an  agreement  for  a  division  of  this 
land,  White  Insisted  that  he  should  procure 
patent  to  the  west  forty  Independently  of 
Murray,  and  leave  Murray  to  procure  pat- 
ent to  the  middle  and  east  forties ;  that  Mur- 
ray refused  to  agree  to  this  arrangement 
but  insisted  that  White  secure  patent  to  the 
middle  forty  for  the  use  of  Murray,  to  the 
end  that  Murray  might  coerce  the  street 
railway  company  into  paying  again  for  the 
right  of  way,  and  thereby  cheat  and  defraud 
the  railway  company,  and  because  of  Mur- 
ray's Insistence  upon  this  term,  and  not  oth- 
erwise, White  entered  Into  the  agreement 
as  made.  The  contract,  a  copy  of  which  Is 
attached  to  the  complaint,  dots  not  contain 
anything  suggestive  of  Illegality ;  and  White 
protests  his  Innocence  of  any  active  partici- 
pation in  the  fraud  which  he  claims  Murray 
desired  to  perpetrate.  Under  the  allegations 
of  the  complaint,  it  is  not  Just  clear  how 
Murray  could  carry  into  effect  his  design. 
White  was  not  bound  by  the  contract  to  aid 
Murray  In  any  way.  His  obligation  extend- 
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ed  only  to  securing  patent  and  transferring 
the  middle  forty  to  Murray. 

There  Is  not  any  principle  of  law  better 
settled  than  that  a  party  to  an  Illegal  con- 
tract cannot  come  Into  a  court  of  equity  and 
have  the  illegal  object  carried  Into  effect; 
but  this  suit  does  not  have  any  such  pur- 
pose. The  contract  obligates  White  to  deed 
the  land  to  Murray  personally.  If  the  per- 
formance of  the  contract  Is  enforced,  White 
and  Murray  will  each  have  received  Just 
what  he  agreed  he  should  receive,  and  no 
fraud  will  have  been  perpetrated  on  any  one. 
Does  it  lie  in  the  mouth  of  White  to  say, 
then,  that,  although  the  contract  was  fair 
and  Just  as  between  him  and  Murray,  still 
it  ought  not  to  be  enforced,  because  at  the 
time  of  its  execution  Murray  cherished  the 
hope  that  he  might  be  able  to  defraud  the 
street  railway  company  by  virtue  of  the 
terms  of  the  contract?  We  think  not. 

Counsel  for  appellants  have  not  called  our 
attention  to  any  decided  case  similar  in  Its 
facts  to  the  case  before  us,  and  neither  have 
we  found  any.  As  nearly  an  analogous  case 
as  we  can  find  is  made  out  by  these  facts: 

A.  ,  a  resident  of  this  state,  loans  money  to 

B.  ,  who  gives  a  mortgage  upon  land  situated 
In  this  state  as  security  for  the  loan;  but 
at  A.'8  request  the  mortgage  and  note  are 
made  to  run  to  C,  who  Is  a  nonresident,  and 
this  is  done  for  the  purpose  of  defrauding 
the  state  out  of  the  taxes  upon  the  mortgage. 
A.  takes  an  assignment  from  C.  of  the  note 
and  mortgage,  but  does  not  place  the  assign- 
ment on  record  until  foreclosure  is  sought 
Upon  B.'s  default  A.  commences  foreclosure 
proceedings,  and  B.  defends  upon  the  ground 
that  the  contract  was  and  is  void  as  against 
public  policy.  Upon  these  facts  the  Nevada 
and  Kansas  courts  have  refused  to  fore- 
close the  mortgage.  Drexler  v.  Tyrrell,  15 
Nov.  114;  Sheldon  v.  Pruessner,  52  Kan. 
579,  35  Pac.  201,  22  L.  R.  A.  709.  But  the 
decided  weight  of  authority  is  against  the 
holding  of  these  courts.  Crowns  v.  Forest 
Land  Co.,  99  Wis.  103,  74  N.  W.  546;  Nich- 
ols v.  Weed  Sewing  Machine  Co.,  27  Hun, 
200,  s.  c.  97  N.  Y.  650;  Callicott  v.  Allen, 
31  Ind.  App.  561,  67  N.  E.  196;  Jones  on 
Mortgages,  |  619,  and  note;  Stilwell  v.  Cor- 
wln,  55  Ind.  433,  23  Am.  Rep.  672.  We 
think  the  rule  is  quite  well  settled  that 
courta  will  not  hold  a  contract  void  as 
against  public  policy,  unless  the  contract  it- 
self requires  that  something  be  done  which 
adversely  affects  the  public  welfare,  or  Is 
forbidden  by  law,  or  the  consideration  is  il- 
legal or  immoral.  Callicott  v.  Allen,  above. 
In  Lawson  v.  Cobban,  38  Mont  138,  99  Pac. 
128.  this  court  said:  "Courts  are  reluctant  to 
declare  a  contract  void  as  against  public 
policy,  and  will  refuse  to  do  so  if,  by  any 
reasonable  construction  the  contract  can  be 
upheld."  This  contract  is  not  of  Itself  il- 
legal or  Immoral.  The  consideration  for  it 
was  the  compromise  of  the  conflicting  claims 
of  Murray  and  White.  We  do  not  think  that 


It  can  be  said  that  it  falls  within  the  class 
of  contracts  the  enforcement  of  which  is  de- 
nied on  the  ground  of  public  policy. 

Fourth  Defense,  (a)  The  fourth  defense  is 
based  upon  the  proposition  that  since  Mur- 
ray had  a  mineral  application  for  all  these 
forties,  and  White  had  an  agricultural  appli- 
cation for  the  same  lands,  there  could  not  be 
a  lawful  compromise  of  their  claims  so  that 
one  could  receive  a  part  of  the  disputed 
ground  under  a  mineral  application,  and  the 
other  the  remaining  portion  under  his  agri- 
cultural application.  In  their  brief  counsel 
for  appellants  say:  "The  two  claims  were 
antagonistic  to  each  other;  one  of  them  was 
fraudulent  and  illegal,  based  on  false  tes- 
timony, and  was  an  attempt  to  defraud  the 
government  of  the  United  States."  This 
premise  Is  clearly  erroneous,  and  the  argu- 
ment based  upon  it  of  course,  equally  so. 
That  one  person  in  perfect  good  faith  may 
assert  a  mineral  application  for  a  particu- 
lar parcel  of  public  land,  and  another  per- 
son, equally  in  good  faith,  may  assert  his 
agricultural  application  for  the  same  ground, 
is  beyond  question.  The  same  land  may  be 
valuable  for  both  mineral  and  agricultural 
purposes.  Its  mineral  value  may  be  slight 
and  under  such  circumstances  it  is  a  ques- 
tion of  fact  whether  it  is  mineral  land  with- 
in the  meaning  of  the  federal  statute.  Un- 
der such  circumstances  the  controversy  is 
settled  by  the  Land  Department  by  deter- 
mining whether  the  land  is  more  valuable  for 
the  one  purpose  or  the  other.  Washington 
v.  McBride,  18  Land  Dec.  Dep.  Int  199; 
Sweeney  v.  Northern  Pacific  R.  R.  Co.,  20 
Land  Dec.  Dep.  Int  394;  Walker  v.  South- 
ern Pacific  R.  R  Co.,  24  Land  Dec  Dep.  Int 
172. 

It  is  conceded  that,  as  between  rival  claim- 
ants for  the  same  piece  of  public  land,  a 
compromise  of  their  differences  Is  recognized 
—even  encouraged — by  the  government ;  but 
it  is  argued  that,  in  every  instance  wherein 
reference  was  made  to  this  well-known  rule, 
both  claimants  were  asserting  Tights  under 
the  same  general  character  of  entry.  And  it 
is  Insisted  that  a  case  cannot  be  found  in 
which  the  government  recognized  the  right 
of  one  claimant  who  was  asserting  title  un- 
der a  mineral  location,  and  his  rival,  who 
was  asserting  title  under  an  agricultural  en- 
try, to  compromise  their  differences,  so  that 
one  could  secure  patent  to  a  portion  of  the 
land  under  his  mineral  application,  and  the 
other  the  remaining  portion  under  his  agri- 
cultural entry;  and  this  may  be  true,  but 
the  fact  if  it  is  a  fact  that  such  a  case  has 
not  been  determined  can  scarcely  be  consid- 
ered evidence  that  such  a  compromise  would 
not  be  recognized  by  the  federal  authorities, 
if  a  case  presenting  it  did  arise.  We  do  not 
see  any  difference  in  principle  between  a 
case  of  this  kind  and  one  involving  a  con- 
troversy between  rival  claimants  under  the 
same  character  of  entry.  Of  course,  title  t« 
known  mineral  land  cannot  be  secured  under 
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agricultural  entry  (section  2318,  Rev.  St 
U.  S.  [page  1423,  U.  S.  Comp.  St  1001]),  and 
any  effort  on  the  part  of  rival  claimants  to 
secure  such  a  result  would  be  defeated  as  an 
attempted  fraud  on  the  government;  but 
where,  as  In  the  case  before  us,  the  land  has 
little  value  for  either  purpose,  and  there  is 
a  bona  fide  contest  Involved  as  to  the  particu- 
lar use  for  which  the  land  has  the  greater 
value,  we  do  not  see  any  objection  which  the 
government  could  Interpose  against  an  am- 
icable settlement  of  the  difficulty  by  a  di- 
vision of  the  land  between  the  rival  claim- 
ants. Certainly  there  was  not  anything  done 
by  these  parties  which  precluded  the  govern- 
ment from  making  an  Investigation  of  the 
land  to  determine  its  character. 

(b)  Again,  appellants  say:  "A  secret  agree- 
ment by  one  to  secure  In  his  own  name  title 
to  public  land  for  the  use  and  benefit  of  an- 
other, and  to  then  convey  to  that  other,  is 
against  public  policy,  Illegal  and  unenforcea- 
ble.** Stated  thus  broadly,  the  premise  Is  not 
true.  It  is  only  true  when  the  contract  deals 
with  a  character  of  entry  with  respect  to 
which  the  statutes  of  the  United  States  pro- 
hibit such  a  contract  Lamb  v.  Davenport 
18  Wall.  307,  21  L.  Ed.  759;  Barnes  v.  Polr- 
ier,  04  Fed.  14,  12  C.  C.  A.  9;  Webster  v. 
Luther,  163  U.  S.  331,  16  Sup.  Ct.  963,  41 
L.  Ed.  179.  Pursuant  to  the  agreement  un- 
der consideration,  White  made  his  entry  and 
procured  patent  to  the  middle  and  west  for- 
ties by  virtue  of  a  soldier's  additional  home- 
stead scrip.  A  contract  by  the  entryman  un- 
der such  scrip  entry,  to  convey  title  to  a  por- 
tion of  the  land  when  patent  Issues,  does  not 
contravene  any  public  policy,  is  not  prohibit- 
ed by  law,  and  will  be  enforced.  Webster  v. 
Luther,  supra;  Barnes  v.  Poirier,  supra; 
Tecumseh  State  Bank  v.  Maddox,  4  OkL  583, 
46  Pac.  663;  Waring  v.  Loom  is,  supra; 
Hardesty  v.  Service,  supra.  In  Keely  v. 
Gregg,  33  Mont  216,  82  Pac.  27,  83  Pac.  222, 
this  court  expressed  the  opinion  that  a  con- 
tract of  the  character  of  the  one  now  before 
us  is  invalid.  The  question  was  not  before 
the  court  and  the  opinion  expressed  was 
dictum.  However,  on  rehearing  (33  Mont 
227,  82  Pac.  27,  83  Pac.  222)  the  court  with- 
drew its  remarks  and  left  the  question  open. 

(c)  But  it  Js  insisted  that  the  enforcement 
of  a  contract  of  this  character  makes  possi- 
ble the  evasion  of  the  federal  statute,  by  per- 
mitting one,  who  is  not  himself  a  qualified 
entryman,  to  secure  title  to  government  land 
by  the  indirect  method  of  having  patent  is- 
sue to  one  who  Is  a  qualified  entryman,  but 
who  secures  the  patent  under  contract  to 
convey  the  land  to  the  former.  Without  de- 
ciding the  question,  we  may  agree  with  coun- 
sel that  if  it  appeared  that  Murray  was  not 


qualified  for  any  reason  to  secure  patent  to 
the  middle  forty  as  agricultural  land,  then 
this  contract  by  which  White  agreed  to  se- 
cure it  for  him  is  not  enforceable;  but  there 
is  not  any  presumption  that  a  contract  is 
fraudulent  and  void.  Defendants,  having  the 
burden,  were  required  to  allege  and  prove 
that  Murray  was  not  qualified  to  take  patent 
to  the  middle  forty  as  agricultural  land,  and, 
having  failed  to  make  such  allegation  or 
proof,  they  failed  to  sustain  this  contention. 
The  case  of  Kreamer  v.  Earl,  91  Gal.  112,  27 
Pac.  735,  cited  by  counsel  for  appellants,  is 
not  inconsistent  with  this  theory,  for  there 
It  appeared  affirmatively  that  the  contract 
involved  provided  for  securing  to  one  per- 
son a  quantity  of  public  land  in  excess  of  the 
amount  allowed  under  the  statute. 

Finally,  it  is  urged  that  the  trial  court 
erred  In  fixing  the  amount  which  Murray 
should  pay  to  White  as  a  condition  to 
White's  transferring  the  middle  forty.  The 
contract  provides  that  Murray  shall  pay  to 
White  one-half  of  the  expense  Incurred  by 
White  in  securing  patent  to  the  west  and 
middle  forties.  It  appears  that  at  the  time 
the  contract  was  entered  into  the  land  was 
involved  in  a  contest  between  the  McCrira- 
mon  and  White  applications;  that  it  was 
necessary  for  White  to  have  the  services  of 
an  attorney  to  aid  him  In  procuring  patent 
and  that  he  arranged  with  his  attorney  to 
perform  the  necessary  services  upon  a  con- 
tingent fee  of  one-third  the  value  of  the  west 
forty.  Appellants  now  contend  that  since 
the  west  forty  was  shown  to  have  a  value 
of  $50,000  for  town-site  purposes,  and  one- 
third  of  this  value  inures  to  the  benefit  of 
the  attorney,  Murray  should  pay  one-half  of 
that  fee,  or  $8,333.33.  However  conclusive  the 
agreement  between  White  and  his  attorney 
may  be  upon  the  parties  to  it  Murray,  who 
was  not  a  party,  cannot  be  bound.  From  the 
very  nature  of  the  case,  it  was  impossible 
for  Murray  and  White  to  anticipate  the  ex- 
act amount  of  expense  which  would  be  in- 
curred In  securing  patent  but  in  the  absence 
of  a  fixed  amount  Murray's  contract  to  pay 
one-half  of  the  expense  must  be  held  to  mean 
one-half  of  the  reasonable  expense,  and  not 
one-half  of  such  expense  as  White  might  ar- 
bitrarily incur.  1  Page  on  Contracts,  if  27, 
28.  This  was  the  view  entertained  by  the 
trial  court,  and  upon  this  basis  the  court  or- 
dered Murray  to  pay  to  White  $1,130. 

We  do  not  find  that  any  reversible  errors 
were  committed.  The  Judgment  and  order 
are  affirmed. 

Affirmed. 

BRANTLY  and  SMITH,  JJ.,  concur. 
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YUNDT  v.  SCHULTZ-DEGGINGER  CO. 
(Supreme  Court  of  Washington.  March  3, 1911.) 

Contracts  (S  232*)— Warranties— Breach— 
Extra  Work — Remedying  Defect. 

The  condition  of  the  guaranty  under  which 
plaintiff  installed  a  heating  plant  in  defendant's 
building,  that  it  should  heat  all  rooms  to  a 
certain  temperature  in  the  coldest  weather,  not 
having  been  complied  with,  and  this  having 
been  called  to  plaintiff's  attention,  and  he  hav- 
ing, at  defendant's  direction,  without  anything 
being  said  as  to  who  should  pay  for  it,  installed 
a  pump  to  remedy  it,  which  it  did,  and  there 
being  nothing  to  show  that  the  remedy  for  the 
defect  was  not  a  reasonable  one,  or  the  cheapest 
and  best  available,  plaintiff  cannot  recover  for  it. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §  1082;  Dec.  Dig.  8  232.*] 

^Department  1.  Appeal  from  Superior 
Court,  King  County ;  A.  W.  Frater,  Judge. 

Action  by  W.  M.  Yundt  against  the 
Schultz-Degginger  Company.  Judgment  for 
plaintiff.  Defendant  appeals.  Reversed, 
with  instructions  to  dismiss. 

Leopold  M.  Stern,  J.  W.  Russell,  and  W. 
H.  B.  Thomas,  for  appellant  Keenan  & 
Hardinger,  for  respondent 

DUNBAR,  a  J.  This  is  an  action  for  the 
foreclosure  of  a  mechanic's  lien  on  the 
premises  of  the  appellant  in  Seattle,  King 
county,  Wash.  The  complaint  alleged  that 
the  plaintiff  sold  and  delivered  to  defend- 
ant $99  worth  of  material,  and  did  $18.00 
worth  of  work  In  Installing  the  same  In  an 
apartment  house  belonging  to  it;  contained 
the  usual  allegations  of  a  complaint  for  the 
foreclosure  of  a  mechanic's  lien,  and  prayed 
for  Judgment  The  answer  admitted  the 
ownership  of  the  land,  and  put  in  issue  all 
the  other  allegations  of  the  complaint.  It 
contained  an  affirmative  defense,  wherein  It 
was  alleged  that  the  plaintiff  took  the  con- 
tract to  install  a  steam-heating  apparatus  in 
the  house  in  question,  and  guaranteed  that 
the  same  would  heat  the  house  to  a  certain 
temperature;  that  plaintiff  did  install  the 
nesting  plant;  that  the  defendant  had  paid 
the  full  contract  price  therefor;  that  the 
said  apparatus  failed  to  heat  the  house  as 
provided  In  said  contract  of  guaranty;  and 
that  the  plaintiff  furnished  the  materials  and 
did  the  work  for  which  the  Hen  was  claimed, 
for  the  purpose  of  making  good  the  said 
guaranty.  The  reply  denied  the  allegations 
of  defendant's  affirmative  answer. 

It  appears  from  the  testimony,  and,  indeed, 
it  is  not  questioned  by  the  respondent,  that 
the  affirmative  matters  set  forth  in  the  an- 
swer of  the  appellant  are  substantially  true. 
It  was  proven  and  not  denied  that  the  re- 
spondent had  taken  the  contract  to  install 
the  heating  plant  mentioned  in  the  answer, 
and  that  in  the  contract  was  incorporated 
the  following  guaranty:  "When  the  appa- 
ratus herein  proposed  Is  finished  In  accord- 
ance with  the  above  specifications,  I  guar- 


antee that  It  will  heat  all  rooms  and  halls  in 
which  radiators  are  set  to  a  temperature 
of  seventy  degrees  in  the  coldest  weather." 
This  plant  was  installed,  and,  upon  its  com- 
pletion, the  appellant  paid  the  contract  price, 
to  wit  $2,705.  The  court  in  this  case  seems 
to  have  Ignored  altogether  the  affirmative 
answer  of  the  appellant  and  made  findings 
of  fact  on  matters  which  were  not  in  is- 
sue, viz.,  the  fact  that  the  respondent  had 
furnished  and  installed  the  pump  for  which 
the  lien  was  claimed.  This  fact  was  candid- 
ly admitted  by  the  respondent ;  but  his  claim 
is,  as  we  have  Indicated,  that  this  work  was 
done  and  this  pump  Installed  for  the  purpose 
of  remedying  the  defect  in  the  apparatus 
placed  in  the  building  under  the  first  con- 
tract; and  the  insistence  is  that  It  was  the 
respondent's  duty  to  remedy  such  defect,  and 
that  the  appellant  Is  not  obligated  to  him 
for  the  cost  of  such  remedy.  That  the  pro- 
visions, of  the  guaranty  were  not  complied 
with  was  testified  to  by  the  appellant  and 
by  two  other  competent  witnesses,  and  is 
not  denied  by  any  one;  the  respondent  sat- 
isfying himself  with  the  statement  that  be 
had  been  ordered  by  the  appellant  to  send 
for  and  install  this  pump,  and  that  he  had 
done  so.  From  the  testimony  it  appears  that 
it  was  absolutely  Impossible  to  heat  the 
rooms  in  the  building  with  the  original  appa- 
ratus, the  president  of  appellant  company 
testifying  that  it  worked  all  right  when  it 
was  first  tested,  and,  believing  it  to  be  all 
right  he  paid  the  contract  price;  but  that 
when  the  cold  weather  came  it  would  not 
heat  the  house;  that  In  some  of  the  radia- 
tors one  coll  would  heat  and  the  balance  re- 
main cold,  and  in  others,  two  or  three  of  the 
colls  would  heat  and  the  balance  remain 
cold,  and  that  the  temperature  was  nowhere 
near  70  degrees ;  that  it  was  so  cold  that  the 
tenants  threatened  to  leave,  and  some  of 
them  did  move  out.  He  also  testified  that 
he  called  the  attention  of  the  respondent  to 
the  matter,  and  called  in  another  steam-heat- 
ing man  to  examine  it  and  that  upon  such 
examination  it  developed  that  the  discharge 
pipes  were  trapped,  so  that  the  cold  water  in 
the  radiators  could  not  be  forced  out  and 
that  if  an  exhaust  pump  was  put  In  to  ex- 
haust the  water  from  the  discharge  pipes,  it 
would  heat  all  right ;  that  something  had  to 
be  done  right  away,  and  that  he  told  the  re- 
spondent to  put  in  the  pump ;  that  when  the 
pump  was  put  in  and  started,  it  pumped  the 
water  out  of  the  discharge  pipes,  and  the  heat- 
ing apparatus  worked  all  right  heated  all  the 
coils  in  the  radiator,  and  heated  the  whole 
building,  In  compliance  with  the  contract  It 
is  true  there  did  not  seem  to  have  been  any 
great  amount  of  talk  between  the  appellant 
and  the  respondent  on  the  subject  It  ap- 
pears, however,  that  the  attention  of  the  re- 
spondent was  called  to  the  defect;  that  he 
gave  the  appellant  a  catalogue  containing  a 
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description  of  pumps;  that  the  appellant 
examined  this  catalogue  and  told  him  to  send 
for  and  install  this  particular  pump,  and 
that  there  was  nothing  said  at  that  time 
about  who  should  pay  for  It 

The  main  contention  of  the  respondent  Is 
based  upon  the  fact  that  the  appellant  or- 
dered this  pump.  There  is  no  question  but 
that  the  appellant  told  the  respondent  to 
send  for  the  pump,  but  that  does  not  militate 
against  Its  contention,  for  it  could  have  sent 
for  it  Itself  and  could  have  installed  it  itself, 
or  had  it  Installed  by  some  other  mechanic, 
or  it  could  have  remedied  the  defect  in  any 
way  which  was  practicable  and  reasonable 
and  have  had  recourse  on  the  respondent,  or 
it  could  have  sued  the  respondent  for  dam- 
ages for  failure  to  comply  with  the  contract 
under  the  terms  of  the  warranty;  and  the 
fact  that  it  did  not  do  very  much  talking 
about  it  does  not  deprive  It  of  any  right 
which  it  had  under  the  warranty.  It  had 
called  the  attention  of  the  respondent  to  the 
defect,  and  had  consulted  about  the  rem- 
edy. It  might  be  that  if  the  appellant  had 
Insisted  upon  having  the  defect  remedied  in 
some  particular  way,  as  by  the  installment 
of  this  pump,  and  that  it  had  failed  to 
remedy  the  defect,  it  would  be  held  respon- 
sible for  having  chosen  an  unreasonable 
remedy.  But  there  is  no  attempt  here  to 
show  that  the  remedy  was  not  a  reasonable 
one,  or,  In  fact,  that  it  was  not  the  cheapest 
and  best  remedy  available.  Certain  It  is 
that  the  conditions  of  the  guaranty  were  not 
complied  with.  It  is  Just  as  certain  that  it 
was  the  duty  of  the  respondent  to  make  good 
his  contract,  and  that  it  has  been  made  good 
by  the  Installment  of  this  pump.  Under  such 
circumstances  it  would  seem  that  the  appel- 
lant should  not  be  held  liable  for  the  correc- 
tion of  a  mistake  made  by  the  respondent, 
and  that  no  Hen  should  attach. 

The  Judgment  is  reversed,  with  instruc- 
tions to  dismiss  the  action. 

MOUNT,  PARKER,  FTJLLERTON.  and 
GO  SB,  JJ.,  concur. 


LEWIS  v.  BAILEY  et  ft!. 
(Supreme  Court  of  Washington.  March  3, 1911.) 
Yen  dob  and  Purchases  (§  212*)— Right  of 
Action. 

A  vendee  in  a  contract  for  the  sale  of  land 
agreed  to  pay  a  mortgage  covering  all  the  lands 
owned  by  the  vendor  and  interest  thereon,  ac- 
cording to  the  terms  of  the  mortgage.  There- 
after tie  vendee  failed  to  pay  an  installment  of 
interest,  and  the  vendor  paid  it.  and  then  con- 
veyed the  land  to  plaintiff  subject  to  the  for- 
mer (contract  with  all  the  rights  of  the  vendor 
under  such  contract,  and,  in  an  action  against 
the  vendee,  the  complaint  alleged  that  the  con' 
veyance  was  made  to  plaintiff  with  all  the 
rights  of  the  vendor  under  the  contract  and 
payments  due  or  to  become  due  thereon,  which 
allegation  was  admitted  by  the  answer.  Held, 


that  plaintiff  had  a  right  to  a  forfeiture  because 
of  the  nonpayment  of  such  installment  of  in- 
terest and  the  payment  thereof  by  the  vendor. 

[Ed.  Note.— For  other  cases,  see  Vendor  &  Pur- 
chaser, Cent  Dig.  §§  436-439 ;  Dec  Dig.  §212.*] 

Department  2.  Appeal  from  Superior 
Court,  Adams  County ;  O.  R.  Holcomb,  Judge. 

Action  by  William  D.  Lewis  against  Ada  L. 
Bailey  and  another.  Prom  a  decree  in  favor 
of  defendants,  plaintiff  appeals.  Reversed. 

Miller  &  Lewis,  for  appellant. 

CHAD  WICK,  J.  Prior  to  August  25,  1908, 
Clarence  Flfield  and  Viola  Flfield,  his  wife, 
were  the  owners  of  two  tracts  of  land  in 
Adams  county,  Wash.  On  that  day  the  Fi- 
flelds  contracted  to  sell  one  of  the  tracts  to 
Ada  L.  Bailey,  one  of  the  defendants  herein, 
the  consideration  of  the  said  contract  being 
that  she  would  pay  a  mortgage  covering  all 
the  lands  owned  by  the  Fiflelds  and  the  in- 
terest thereon,  according  to  the  terms  and 
conditions  of  the  mortgage.  Time  was  made 
the  essence  of  the  contract  The  court  found: 

"(5)  That  by  the  terms  of  the  said  mort- 
gage a  payment  of  interest  became  due 
thereon  on  December  1,  1908,  for  the  sum  of 
$154.40,  which  sum  said  defendant,  under 
the  terms  and  conditions  of  the  said  con- 
tract, promised  and  agreed  to  pay. 

"(6)  That  defendants  failed  and  neglected 
to  pay  the  said  installment  of  interest  at 
the  time  the  same  became  due,  and  that  said 
Clarence  Flfield  and  Viola  Flfield  to  protect 
their  Interests  in  said  land  and  other  lands, 
and  in  order  to  comply  with  the  conditions 
of  the  said  mortgage  so  that  the  same  should 
not  be  foreclosed,  were  compelled  to,  and 
did,  pay  the  said  interest  due  on  the  said 
mortgage. 

"(7)  That  on  or  about  the  5th  day  of  April, 
1909,  the  said  Clarence  Flfield  and  Viola  Fl- 
field, his  wife,  conveyed  to  the  plaintiff  here- 
in by  deed  the  land  hereinbefore  described, 
together  with  the  other  land  covered  by  and 
embraced  in  the  said  mortgage  made  by  said 
Clarence  Flfield  and  Viola  Flfield  to  the  In- 
vestors' Mortgage  Security  Company,  subject 
to  the  said  contract  made  between  the  said 
Clarence  Flfield  and  Viola  Flfield,  his  wife, 
and  defendant  Ada  L.  Bailey  and  with  all 
their  rights  under  the  said  contract,  which 
deed  was  on  April  7,  1909,  filed  in  the  office 
of  the  county  auditor  of  Adams  county, 
Wash.,  and  recorded  in  Book  15  of  Deeds, 
at  page  578,  and  that  defendants  had  due  no- 
tice of  the  execution  and  delivery  of  said 
deed. 

"(8)  That  the  plaintiff  succeeded  to  and  is 
entitled  to  all  the  rights  and  privileges  of 
the  said  Clarence  Flfield  and  Viola  Flfield, 
his  wife,  in  the  above-described  real  estate, 
and  the  contract  for  the  sale  thereof,  as  here- 
inbefore set  forth.  . 

"(0)  That  defendants  had  not  on  the  5th 
day  of  April,  1909,  nor  at  the  time  they  had 
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notice  of  the  execution  and  delivery  of  the 
said  deed,  paid  to  the  said  Clarence  Fl field 
or  Viola  Flfleld,  his  wife,  the  Interest  upon 
said  mortgage,  to  be  paid  by  them  on  Decem- 
ber 1,  1908,  according  to  the  terms  and  con- 
ditions of  the  said  contract. 

"(10)  That  on  or  about  the  time  of  the  ex- 
ecution and  delivery  of  the  said  deed  by  said 
Clarence  Flfleld  and  Viola  Flfleld,  his  wife, 
to  plaintiff,  plaintiff  verbally  extended  the 
time  of  payment  of  the  said  sum  then  due 
from  defendants  under  said  contract  to  No- 
vember 1, 1909. 

"(11)  That  on  or  about  October  25,  1909, 
plaintiff  notified  defendants  that  If  the  pay- 
ment of  said  interest  then  due  and  unpaid 
under  the  said  contract  was  not  made  on  or 
before  November  1,  1909,  plaintiff  would 
elect  to  declare  the  said  contract  forfeited 
by  defendants. 

"(12)  That  defendants  failed,  neglected,  and 
refused  to  pay  plaintiff  the  said  sum  on  or 
before  November  1,  1909,  and  still  fail,  neg- 
lect, and  refuse  to  pay  the  same,  or  any  part 
thereof.  That  defendants  have  not  paid  the 
said  sum  to.  plaintiff,  or  to  said  Clarence  Fl- 
fleld and  Viola  Flfleld,  his  wife." 

Upon  these  findings  of  fact  the  court  con- 
cluded that  the  defendants  were  entitled  to 
a  decree  dismissing  the  action. 

The  only  question  presented  la  whether  the 
plaintiff  in  this  case  as  assignee  of  the  Fi- 
fields  had  a  right  to  declare  a  forfeiture  for 
the  nonpayment  of  the  interest  payment  due 
December  1,  1908,  and  thereafter  extended 
to  November  1,  1909.  It  was  the  theory  of 
tbe  trial  court  that,  the  interest  having  been 
paid  by  the  Fiflelds  at  the  time  they  sold 
the  land  and  their  interest  in  the  contract  to 
the  plaintiff,  the  right  to  recover  the  amount 
so  paid  did  not  pass  to  the  plaintiff  under 
tbe  assignment,  but  remained  as  a  chose  in 
action  in  the  Fiflelds.  This  conclusion  can- 
not be  sustained.  The  payment  was  not  a 
voluntary  payment,  but  was  made  in  defense 
of  the  title,  and  the  finding  of  the  court 
that  plaintiff  had  succeeded  to  all  the  rights 
and  privileges  of  the  Fiflelds  in  the  real  es- 
tate and  In  the  contract  is  sufficient,  when 
coupled  with  the  following  allegation  in  the 
complaint:  "Clarence  Flfleld  and  Viola  Fl- 
fleld, his  wife,  conveyed  to  plaintiff  by  deed 
the  real  estate  hereinbefore  described,  sub- 
ject to  the  said  contract,  and  with  all  their 
rights  thereunder  and  payments  due,  or  to 
become  due  thereon,"  which  is  admitted  in 
the  answer,  to  carry  with  it  the  right  to  col- 
lect all  sums  due  under  the  contract  or  paid 
in  defense  of  the  title  or  thereafter  to  be- 
come due,  and  to  declare  a  forfeiture  for  the 
nonpayment  thereof.  There  being  a  clear  de- 
fault on  the  part  of  the  respondents,  and  the 
appellant  having  declared  a  forfeiture  in  the 
.manner  sanctioned  by  this  court  (Sleeper  v. 
Bragdon,  45  Wash.  562,  88  Pac.  1036;  Volght 
v.  Fidelity  Ins.  Co.,  49  Wash.  612,  98  Pac. 


162;  Garvey  v.  Barkley,  56  Wash.  24,  104 
Pac.  1108),  he  is  entitled  to  his  remedy. 

Judgment  reversed,  and  cause  remanded, 
with  instructions  to  enter  a  decree  upon  the 
findings  in  favor  of  the  appellant. 

DUNBAR,  a  J.,  and  CROW  and  MORRIS, 
JJ.,  concur. 


In  re  CITY  OF  SEATTLE. 
O'CONNELL  et  el.  v.  CITY  OF  SEATTLE. 
(Supreme  Court  of  Washington.   Feb.  17,  1911.) 

1.  Eminent  Domain  (|  93*)— Public  Im- 
provements—Damages— Change  ik  Grade 
of  Street— Abutting  Owners. 

Where  a  municipality  changes  the  grade 
of  a  street,  owners  of  property  not  abutting  up- 
on the  street  cannot  recover  damages  for  conse- 
quential injuries  to  their  property,  such  as  ren- 
dering it  inaccessible,  as  Const  art  1,  i  16, 
prohibiting  the  taking  or  damaging  of  private 
property  without  compensation  must  be  confined 
to  direct  and  not  consequential  injuries. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  237,  238;  Dec.  Dig.  {  93.*] 

2.  Courts  (I  90*)— Stare  Decisis— Construc- 
tion of  Constitutional  Provisions. 

In  the  construction  of  constitutional  pro- 
visions, the  rule  of  stare  decisis  should  be  fol- 
lowed, and  a  construction  once  made  should  not 
be  changed  save  for  the  best  of  reasons. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §S  313-321;  Dec  Dig.  §  90*] 

Department  1.  Appeal  from  Superior 
Court  King  County;  J.  T.  Ronald,  Judge. 

Proceeding  by  the  City  of  Seattle  against 
W.  L.  O'Connell  and  others  to  take  and 
damage  private  property  for  the  purpose  of 
changing  the  grade  of  Fifth  avenue.  From 
a  judgment  finding  that  the  defendants  were 
not  damaged,  they  appeal.  Affirmed. 

F.  C.  Reagan,  for  appellants.  Scott  Cal- 
houn and  Bruce  C.  Shorts,  for  respondent 

GOSE,  J.  This  action  was  brought  by  tbe 
city  of  Seattle  to  take  and  damage  private 
property  for  the  purpose  of  changing  and 
re-establishing  the  grade  of  Fifth  avenue 
and  Fifth  Avenue  South  from  Madison  street 
to  Jackson  street  Yesler  Way  runs  east 
and  west,  Fifth  avenue  runs  southeasterly, 
and  Fifth  Avenue  South  runs  north  and 
south.  The  appellants  are  the  owners  of  an 
improved  tract  of  land  having  a  frontage 
of  30  feet  on  the  south  side  of  Yesler  Way 
and  a  depth  of  60  feet.  The  property  Is  136 
feet  west  of  the  west  line  of  Fifth  Avenue 
South,  extends  along  the  west  side  of  an 
alley  which  is  16  feet  in  width  and  midway 
between  Fourth  avenue  and  Fifth  Avenue 
South,  and  extends  south  from  Yesler  Way 
to  Washington  street  The  proposed  regrade 
will  lower  the  present  grade  of  Fifth  Avenue 
South  at  Yesler  Way  about  19  feet  at  the 
southwest  point  of  intersection,  and  about 
24  feet  at  the  north  line  of  intersection.  The 
present  grade  on  Yesler  Way  will  be  retained 
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by  means  of  a  viaduct  or  bridge  across  Fifth 
Avenue  South.  The  approaches  from  Fifth 
Avenue  South  to  Yesler  Way  under  the  re- 
grade  will  be  by  means  of  steps,  some  34 
in  number.  Fourth  avenue  lies  immediately 
west  of,  and  parallel  with,  Fifth  avenue  and 
Fifth  Avenue  South.  There  is  an  ascending 
grade  of  9  per  cent  from  Fourth  avenue  to 
Fifth  Avenue  South.  Terrace  street  is  the 
first  street  north  of  Yesler  Way.   It  runs 


at  an  angle,  and  intersects  Yesler  Way  at 
Fourth  avenue.  Fourth  avenue  has  been 
regraded,  and  there  Is  a  bridge  or  viaduct 
across  it  so  as  to  connect  Terrace  street  and 
Yesler  Way.  A  flight  of  steps,  similar  to 
that  projected  at  Fifth  avenue,  leads  from 
Fourth  avenue  to  Yesler  Way.  The  append- 
ed map  will  disclose  the  relation  of  the  ap- 
pellants' property  to  the  improvement  and 
to  the  adjacent  property: 
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The  appellants  offered  testimony  tending 
to  show  that  the  regrade  and  viaduct  will 
damage  their  property  from  (5,000  to  $10,- 
000,  and  that  20  to  25  per  cent  of  the  people 
who  travel  Yesler  Way  In  front  of  their 
property  come  from  Fifth  avenue  and  Fifth 
Avenue  South.  The  respondent's  testimony 
tends  to  show  that,  without  considering  any 
benefit  that  will  accrue  from  the  improve- 
ment, no  damages  will  result  to  the  appel- 
lants' property.  The  court  Instructed  the 
Jury  that:  "Every  owner  of  property  bor- 
dering upon  the  street  has  a  right  of  access, 
light  and  air  therefrom,  which  right  Is  an  ap- 
purtenant to  the  land,  and  any  physical  Im- 
pairment of  that  right  Is  regarded  as  action- 
able. Such  an  Injury  Is  one  peculiar  to 
the  landowner  and  not  shared  In  kind  by 
others.  Where  the  Injury  complained  of  is 
an  obstruction  or  an  excavation,  and  not 
adjacent  to  the  land  of  the  person  in  ques- 
tion but  to  a  street  in  the  neighborhood 
which  he  uses  or  might  use  in  common  with 
the  public  in  general,  he  has  no  right  of 
action  as  an  owner  of  injured  property. 
That  he  might  use  the  street  more  often 
than  most  or  all  others  makes  a  difference 
only  In  degree  and  not  in  character,  and 
does  not  entitle  him  to  damages  by  reason 
of  his  property."  The  jury  then  inquired 
what  was  meant  by  the  word  "adjacent"; 
whether  it  meant  to  abut  upon  the  street; 
to  which  the  court  replied  that  it  should 
border  upon  the  street  The  Jury  found  that 
the  appellants'  property  is  not  damaged,  and 
the  judgment  makes  the  verdict  in  this  re- 
spect effective.  The  correctness  of  the  In- 
struction Is  challenged  by  the  appeal. 

The  appellants  earnestly  Insist  that  the 
Instruction  is  violative  of  article  1,  I  16,  of 
the  Constitution,  which  provides:  "No  pri- 
vate property  shall  be  taken  or  damaged  for 
public  or  private  use  without  just  compensa- 
tion having  been  first  made  or  paid  into 
court  for  the  owner."  At  common  law,  where 
the  work  of  regrading  the  street  was  done 
with  the  usual  care  and  skill,  there  was  no 
liability  for  consequential  damages.  The 
Injury  inflicted  in  such  cases  was,  in  legal 
terminology,  damnum  absque  Injuria.  The 
denial  of  the  right  of  the  property  owner 
to  recover  consequential  damages  was  put 
,  upon  the  ground  that  his  right  must  yield 
to  the  promotion  of  the  public  Interest 
Reardon  v.  San  Francisco,  66  Cal.  492,  6 
Pac.  317,  56  Am.  Rep.  109.  The  remedy  has 
been  extended  by  our  Constitution,  as  we 
have  interpreted  its  meaning,  so  as  to  give 
an  owner  of  property  abutting  upon  the  part 
of  the  street  excavated  or  obstructed,  or 
one  who  has  sustained  an  injury  differing 
in  kind  from  that  suffered  by  the  public  gen- 
erally, the  right  to  recover  consequential 
damages.  In  Smith  v.  St  Paul,  etc.,  R. 
Co.,  30  Wash.  355,  81  Pac.  840,  70  L  R.  A. 
1018,  109  Am.  St  Rep.  889,  the  plaintiffs 
owned  two  lots  fronting  upon  Bridge  avenue, 
a  public  street  00  feet  in  width.   The  lots 


extended  northerly  117  feet  along  the  line 
of  Cannon  street,  which  was  also  60  feet  in 
width.  The  railway  company  had  construct- 
ed and  was  operating  a  railway  line  which 
passed  in  front  of  the  plaintiffs'  property  for 
a  distance  of  a  quarter  of  a  mile  to  tbe 
east,  for  half  a  mile  to  the  west,  and  paral- 
leled Bridge  avenue  at  a  distance  of  63% 
feet  from  its  south  line  In  front  of  the 
plaintiffs'  property  and  for  some  distance 
on  both  sides,  there  was  a  cut  of  some  12 
feet  in  depth  in  which  the  railway  track  was 
laid.  The  nearest  rail  was  123%  feet  dis- 
tant from  the  nearest  point  of  plaintiffs* 
property.  Some  of  the  cuts  on  the  cross- 
streets  were  covered  with  wooden  bridges, 
whilst  others  were  left  uncovered,  Tbe 
plaintiffs  claimed  that  these  cuts  made  their 
property  less  accessible,  and  claimed  dam- 
ages therefor.  In  denying  his  claim  for 
damages  in  this  behalf,  the  court  said:  "It 
is  urged  that  the  excavations  made  through 
the  cross  street  In  respondents'  neighbor- 
hood constituted  an  Injury  for  which  they 
are  entitled  to  damages.  We  think  not  If 
the  railroad  .was  constructed  in  the  public 
street  adjacent  to  respondents'  lots,  they 
would  be  entitled  to  recover  whatever  dam- 
ages were  occasioned  thereby.  This  is  upon 
the  theory  that  every  owner  of  property 
bordering  upon  the  street  has  a  right  to 
access,  light  and  air  therefrom,  which  right 
is  an  appurtenant  to  the  land,  and  any  physi- 
cal impairment  of  that  right  Is  regarded  as 
actionable.  Such  an  injury  Is  one  peculiar 
to  the  landowner,  and  not  shared  in  kind 
by  others.  But  where  the  Injury  complained 
of  is  an  obstruction,  not  adjacent  to  the  land 
of  the  person  in  question,  but  to  a  street  In 
the  neighborhood  which  he  uses,  or  might 
use,  in  common  with  the  public  in  general, 
he  has  no  right  of  action  as  an  owner  of 
injured  property.  That  he  may  use  the 
street  more  often  than  most  or  all  others, 
makes  a  difference  only  in  degree  and  not 
in  character,  and  does  not  entitle  him  to 
damages  by  reason  of  Injury  to  bis  proper- 
ty." From  the  facts  stated  it  Is  obvious 
that  the  court  used  the  words  "bordering" 
and  "adjacent"  as  synonymous  terms.  In 
Ponischil  v.  Hoqulam  Sash  &  Door  Company, 
41  Wash.  303,  83  Pac.  316,  the  western  ha'f 
of  a  cross  street  between  two  blocks  was 
vacated,  forming  a  cul-de-sac.  The  owner 
of  the  most  easterly  lot  on  the  south  side 
of  the  street  sought  to  recover  damages.  It 
was  held  that  not  being  an  abutting  own- 
er, he  suffered  no  damage  differing  in  kind 
from  that  sustained  by  the  general  public, 
and  that  a  difference  In  degree  only  would 
not  support  a  recovery.  The  same  doctrine 
was  announced  in  Mottman  v.  Olympia,  43 
Wash.  361,  88  Pac.  579.  In  that  case  the 
city  had  vacated  a  street  for  a  distance  of 
one  block.  The  plaintiff's  property  abutted 
upon  tbe  street  There  was  a  cross  street 
between  his  property  and  the  vacated  por- 
tion of  the  Btreet  upon  which  his  property 
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abutted.  The  court,  in  denying  relief,  said: 
•*  •  •  •  For  the  only  practical  effect  that 
It  has  on  appellants'  egress  and  Ingress  Is 
the  deflection  one  block  either  east  or  west 
of  the  travel  coming  from  the  residence 
portion  between  Washington  street  and 
Franklin  street,  and  that  is  too  slight  a 
consideration,  we  think,  to  be  controlling  In 
a  case  of  this  kind.  It  will  be  remembered 
that  the  appellants'  property  does  not  abut 
on  the  street  vacated."  The  appellants  have 
cited  Brown  v.  Seattle,  5  Wash.  38,  31  Pac 
813,  32  Pac.  214,  18  L.  R.  A.  161;  Fletcher 
v.  Seattle,  43  Wash.  627,  86  Pac.  1046,  88 
Pac.  843;  Brazell  v.  Seattle,  55  Wash.  180, 
104  Pac.  155 ;  Sbolln  v.  Skamania  Boom  Co., 
56  Wash.  303,  105  Pac.  632,  28  L.  R.  A.  (N. 
S.)  1053;  and  Sweeney  v.  Seattle,  57  Wash. 
678,  107  Pac.  843.  The  Brown,  Fletcher, 
Brazell,  and  Sweeney  Cases  have  refereuce 
to  property  abutting  upon  the  Improvement 
Lund  v.  Idaho,  etc.,  R.  Co.,  50  Wash.  574, 
07  Pac.  665,  126  Am.  St.  Rep.  016,  presents 
a  like  question.  The  Sholln  Case  arose  out 
of  a  tort  In  the  nature  of  an  obstruction  of 
a  public  highway,  resulting  from  the  negli- 
gent destruction  of  a  bridge  which  was  built 
across  Wind  ,  river  and  formed  a  necessary 
part  of  the  highway.  It  cannot  be  doubted 
that  actions  prosecuted  for  the  unlawful 
obstruction  of  a  highway  are  controlled  by 
principles  of  law  radically  different  from 
those  obtaining  where  an  Improvement  of  a 
street  or  highway  is  being  prosecuted  by 
civil  authority  In  a  lawful  way. 

If  the  question  were  res  nova  in  this  court, 
the  writer  would  strongly  incline  to  the 
view  announced  In  Nebraska  and  Illinois,  In 
City  of  Omaha  v.  Kramer,  25  Neb.  489,  41 
N.  W.  295,  13  Am.  St  Rep.  504,  and  Rigney 
v.  Chicago,  102  111.  64,  viz.,  that  if  the  prop- 
erty is  diminished  in  actual  value  by  reason 
of  a  public  improvement  without  considering 
any  benefits  resulting  from  the  improvement, 
It  is  to  the  extent  of  the  diminution  taken  or 
damaged  for  a  public  use,  and  that  a  trespass 
or  an  actual  physical  invasion  of  the  property 
Is  not  an  essential  prerequisite  to  a  right  of 
recovery;  or,  stated  in  another  form,  tbat  the 
right  of  recovery  should  not  be  limited  to  cas- 
tes of  an  actual  physical  contact  of  the  proper- 
ty with  the  excavation  or  obstruction,  but 
should  be  submitted  to  the  jury  as  a  question 
of  fact  in  all  cases  where  upon  the  evidence 
the  minds  of  men  might  reasonably  differ 
as  to  whether  the  property  was  In  fact 
damaged  in  a  degree  greater  than  that  suf- 
fered by  the  public  generally.  It  seems  to 
the  writer  that  any  arbitrary  attempt  to 
limit  the  right  to  recover  damages  to  the 
abutting  owner  is  illogical.  It  Is  apparent 
however,  from  the  facts  stated,  that  the  In- 
jury suffered  by  the  appellants  differs  In  de- 
gree only,  and  not  In  kind,  from  that  sus- 
tained by  the  public  generally.  If  20  to 
25  per  cent  of  the  travel  In  front  of  their 


property  comes  from  Fifth  avenue,  property 
owners  on  Yesler  Way  west  to  the  bay  may 
consistently  claim  that  at  least  a  portion 
of  that  travel  would  continue  to  the  end  of 
the  way.  The  difference  would  be  one  of 
degree  only.  The  same  principle  would  ap- 
ply to  the  owners  of  property  on  Yesler 
Way  east  of  Fifth  avenue  and  Fifth  Avenue 
South.  The  rule  of  stare  decisis  is  pecu- 
liarly applicable  to  the  construction  of  the 
Constitution.  The  interpretation  of  that 
document  should  not  be  made  dependent  up- 
on every  change  in  the  personnel  of  the 
court  When  one  of  its  clauses  has  been 
construed,  that  construction  should  not  be 
set  aside  except  for  the  most  cogent  rea- 
sons. Certainty  in  the  law  is  of  the  first 
importance. 

It  mily  be  said,  in  support  of  the  view 
hitherto  adopted,  that  the  right  to  recover 
damages  in  cases  of  this  character  is  deter- 
minable by  a  uniform  rule  of  law,  and  is  not 
left  open  for  the  varying  determination  of 
juries.  The  appellants'  property  not  abut- 
ting upon  the  Improvement  and  the  injury 
to  their  property  not  differing  in  kind  but 
in  degree  only  from  that  sustained  by  the 
public  generally,  there  was  no  question  of 
fact  to  submit  to  the  jury. 

The  judgment  is  affirmed. 

FULLERTON,  MOUNT,  and  PARKER, 
JJ.,  concur. 


GOTTSCHALK  v.  MEISENHEIMER. 

(Supreme  Court  of  Washington.    March  3, 
1911.) 

1.  Appeal  and  Erbob  (S  1039*)— Harmless 
Error— Rulings  on  Pleadings. 

Where  a  case  was  tried  on  the  merits,  with- 
out reference  to  technical  rulings  on  pleadings, 
objections  to  the  rulings  are  not  well  taken. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  4075-4088;  Dec  Dig.  § 
1039.*] 

2.  Vendor  and  Purchaser  (5  185*)— Pay- 
ment of  Price— Effect  of  Default. 

A  contract  for  the  purchase  of  real  estate, 
stipulating  for  payment  in  installments,  is  not 
forfeited  for  mere  defaults  in  payments,  but  a 
forfeiture  must  be  declared  by  an  appropriate 
notice  to  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  IS  869-372;  Dec.  Dig.  f 
185.*] 

3.  Vendor  and  Purchaser  n  185*)— Pay- 
ment of  Price— Effect  of  Default. 

Where  a  purchaser  of  real  estate  was  noti- 
fied that  unless  the  installments  due  were  paid 
on  or  before  a  designated  date,  the  contract 
would  be  forfeited,  the  purchaser  had  until  the 
designated  date,  and  until  a  forfeiture  was 
formally  declared,  to  make  the  payments,  and 
where  he  tendered  payment  before  formal  notice 
of  forfeiture,  he  was  relieved  of  his  default,  and 
the  vendor  to  escape  liability  most  tender  per- 
formance. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |  371 ;  Dec  Dig.  f  185.*] 
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4.  Vendor  and  Purchases  (|  151*)— Con- 
tracts—Obligation of  Vendor — Convey- 
ance by  Third  Person. 

A  vendor,  agreeing  to  convey  by  warranty 
deed  sufficient  in  form,  may  not  satisfy  his 
promise  by  passing  title  through  another. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §  302;  Dec  Dig.  |  151.*] 

5.  Vendor  and  Purchaser  (8  151*)— Con- 
tracts—Conveyance  by  Third  Person- 
Equitable  Title  of  Vendor. 

Where  a  vendor  contracted  to  convey,  with 
covenants  of  warranty,  land  the  legal  title  to 
which  was  in  a  third  person  for  him,  and  the 
third  person  continued  to  be  the  holder  of  the 
legal  title  up  to  the  time  of  tender  of  perform- 
ance by  the  purchaser,  the  vendor  on  the  de- 
mand of  the  purchaser  must  convey  his  equita- 
ble title  with  his  promised  warranties. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §  302 ;  Dec  Dig.  f  151.*] 

6.  Vendor  and  Purchaser  (8  151*)— Con- 
tracts—Conveyance  by  Third  Person. 

A  purchaser  bound  to  receive  a  warranty 
deed  of  the  holder  of  the  legal  title,  in  perform- 
ance of  the  vendor's  contract  to  convey  with 
covenants  of  warranty,  cannot  be  required  to 
accept  a  deed  of  a  third  person  obtaining  a  con- 
veyance from  the  holder  of  the  legal  title,  but 
it  is  optional  with  the  purchaser  to  accept  such 
deed,  or  to  insist  on  a  deed  from  the  holder  of 
the  legal  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  8  302;  Dec  Dig.  8  151.*] 

Department  2.  Appeal  from  Superior 
Court,  Grant  County;  R.  S.  Steiner,  Judge. 

Action  by  Christian  Gottschalk,  prosecuted 
after  his  death  by  Philip  Gottschalk,  his  ex- 
ecutor, against  Allen  Melsenheimer.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Merrltt,  Oswald  &  Merrltt,  for  appellant. 
W.  E.  Southard,  for  respondent 

CHADWICK,  J.  In  September,  1809,  de- 
fendant. Alien-  Melsenheimer,  with  three  oth- 
ers, one  of  whom  was  C.  F.  Clodius,  entered 
into  a  contract  inter  Bese,  wherein  it  was 
agreed  that  they  would  purchase  certain  rail- 
road lands  of  the  Northern  Pacific  Railway 
Company.  The  contract  with  the  railroad 
company  was  made  In  the  name  of  C.  F. 
Clodius,  and  upon  its  fulfillment  the  railroad 
company  deeded  the  lands  to  C.  F.  Clodius ; 
the  title  passing  from  the  company  on  Octo- 
ber 10,  1904.  On  the  30th  day  of  January, 
1903,  Christian  Gottschalk  entered  into  a 
written  contract  with  appellant  for  the  pur- 
chase of  a  fractional  section  of  land.  He 
paid  the  sum  of  $200  on  the  execution  of  the 
contract,  and  agreed  to  pay  the  remainder 
in  annual  payments  running  from  November 
1,  1903,  to  November  1,  1909.  Following  the 
execution  of  the  contract,  Christian  Gotts- 
chalk entered  into  possession  of  the  land, 
and  from  that  time  he  made  no  payments 
thereon.  To  the  readers  of  the  opinions  of 
this  court  it  may  be  superfluous  to  say  that 
the  appellant  after  the  execution  of  the  con- 
tract with  Clodius  et  al.,  and  during  the  life 
of  the  contract  which  is  before  us,  became 


somewhat  involved  in  his  matrimonial  af- 
fairs. The  history  of  his  ventures  is  in  part 
recited  in  the  case  of  Melsenheimer  v.  Mels- 
enheimer, 55  Wash.  32,  104  Pac.  159,  133  Am. 
St  Rep.  1005,  and  Cash  v.  Melsenheimer, 
53  Wash.  576,  102  Pac.  429.  For  reasons 
which,  for  the  sake  of  the  argument  which 
is  to  follow,  we  may  assume  grew  out  of  his 
matrimonial  troubles,  the  appellant,  upon  di- 
vision of  the.  Northern  Pacific  lands  with  his 
co-owners,  caused  a  conveyance  to  be  execut- 
ed by  Clodius  to  Maud  Motley,  afterwards 
Melsenheimer,  who  on  the  11th  day  of  Sep- 
tember, 1908,  served  a  notice  upon  Christian 
Gottschalk  and  his  wife,  asserting  that  she 
was  the  owner  and  holder  of  the  executory 
contract  of  sale  executed  by  Gottschalk,  as- 
serting the  default  In  the  several  payments 
due  thereon,  and  notifying  the  Gottschalks 
that,  "unless  said  sums  so  due  as  above  set 
out  and  enumerated  are  fully  paid  by  you 
on  or  before  the  1st  day  of  October,  1908, 
said  contract  will  be  forfeited  by  me  and 
declared  at  an  end,  and  you  will  forfeit  all 
rights  therein  and  to  the  real  estate  describ- 
ed therein,  and  all  sums  you  have  paid  upon 
said  real  estate  under  said  contract,  and  any 
improvements  which  you  have  made  or  plac- 
ed upon  said  premises."  The  Gottschalks 
did  not  meet  this  demand  within  the  time 
limited,  but  on  the  10th  day  of  October  they 
did  tender  to  appellant  the  full  amount  due, 
with  accumulated  interest  and  demanded  a 
deed.  The  tender  and  demand  were  refused, 
upon  the  ground  that  they  came  too  late. 
On  October  12,  1908,  Maud  Melsenheimer  re- 
turned the  notes  which  Gottschalk  had  ex- 
ecuted for  the  several  payments  due  under 
the  contract,  and  therewith  notified  the 
Gottschalks  in  writing  that,  "by  reason  of 
your  failure  to  make  the  payments  as  pro- 
vided in  that  certain  land  contract  bearing 
date  January  30,  1903,  by  and  between  Allen 
Melsenheimer,  party  of  the  first  part  and 
Christian  Gottschalk,  the  party  of  the  second 
part,  *  *  *  the  undersigned,  to  whom 
the  aforesaid  land  contract  and  the  afore- 
said real  estate  has  been  transferred  and 
conveyed,  has  heretofore  declared  all  your 
right,  title,  and  Interest  in  and  to  said  con- 
tract and  said  land  therein  described  forfeit- 
ed, together  with  the  payments  theretofore 
made,"  and  demanded  a  surrender  of  the  pos- 
session of  the  property.  On  October  15, 1908, 
Maud  Motley  Melsenheimer  commenced  an 
action  against  Gottschalk  and  his  wife  for 
the  forfeiture  of  their  rights.  On  October 
17th,  this  action  was  commenced  by  Chris- 
tian Gottschalk,  who  has  since  died ;  the  ac- 
tion being  prosecuted  by  his  executor,  re- 
spondent herein.  A  demurrer  to  the  com- 
plaint was  overruled,  and  a  demurrer  to  cer- 
tain affirmative  matter  set  up  by  the  appel- 
lant was  sustained.  These  rulings  are  as- 
signed as  error.  We  think  the  demurrer  to 
the  complaint  was  properly  overruled,  and, 
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Inasmuch  as  the  case  seems  to  have  been 
tried  upon  its  merits  without  reference  to 
the  technical  ruling  of  the  court  upon  the 
answer,  we  feel  justified  In  holding  that 
these  assignments  are  not  well  taken.  Other 
assignments  go  to  the  merits  of  the  case,  and 
rest  upon  exceptions  to  the  findings  and  to 
the  refusal  of  the  court  to  enter  certain  oth- 
er findings. 

This  action  was  brought  to  recover  dam- 
ages for  a  breach  of  the  executory  contract 
to  convey,  and  a  recovery  was  allowed,  upon 
the  theory  that  appellant  had  defaulted  and 
was  answerable  for  the  damages  sustained 
by  his  vendee.  Appellant  insists  that  this 
case  falls  within,  and'  Is  controlled  by,  the 
rule  announced  in  Cash  v.  Melsenheimer,  su- 
pra, and  Catterson  t.  Ireland,  110  Pac.  1002, 
and  that  respondent  Is  without  remedy,  be- 
cause of  the  default  of  his  testator.  It  was 
held  In  the  cases  noted  that  the  vendee  could 
not  recover,  because  of  his  defaults.  But  it 
will  be  noticed  that  this  court  said  In  the 
Cash  Case:  ''The  basis  of  recovery  in  the 
action  is  that  the  respondent  [Cash]  himself 
was  not  in  default,  and  that  the  appellant 
was  in  default  The  complaint  alleged  facts 
showing  such  basis.  But  the  evidence  of  the 
respondent  showed  conclusively  that  he  was 
in  default  at  tue  time  of  the  forfeiture." 
In  the  Catterson  Case,  we  said:  "The  re- 
spondent made  the  cash  payment  provided 
for  on  the  delivery  of  the  agreement  and  en- 
tered into  possession  of  the  property,  but 
failed  to  comply  with  his  contract  in  any 
other  particular.  *  •  •  Nor  do  we  think 
the  statement  of  the  appellants,  to  the  effect 
that  they  would  not  accept  payment  in  full 
of  the  amount  due  on  the  contract,  amounted 
to  a  waiver  of  a  tender  of  the  money.  This 
was  a  law  action  for  the  breach  of  a  con- 
tract, and  the  appellants  have  a  right  to  rely 
on  the  legal  rules  governing  tenders,  and  to 
Insist  that  the  respondent  show  a  compliance 
therewith  before  they  can  be  put  in  default" 
Now  in  this  case,  although  Gottschalk  was 
In  default  In  the  payment  of  his  notes,  he 
was  not  by  reason  of  his  tender  in  default 
on  his  contract  We  have  held  that  a  for- 
feiture In  such  cases  is  not  worked  by  mere- 
ly defaulting  In  payments,  but  that  the  for- 
feiture must  be  declared  by  some  appropriate 
notice  to  the  vendee.  Or,  if  we  concede  that 
Gottschalk  was  In  default,  appellant  is  not 
in  a  position  to  assert  a  forfeiture.  He  re- 
lies upon  and  is  bound  by  the  conduct  of 
Maud  Melsenheimer,  the  holder  of  the  legal 
title,  and  when  she  gave  an  alternative  no- 
tice of  forfeiture,  Gottschalk  would  have  un- 
til the  time  fixed  therein  and  until  the  for- 
feiture was  formally  claimed  to  meet  the  de- 
mand of  the  notice.  Appellant  seems  to  have 
acted  upon  this  theory  when  he  caused  Maud 
Motley  Melsenheimer  to  give  the  second  no- 
tice or,  as  it  may  be  called,  the  formal  no- 
tice of  forfeiture  and  demand  for  possession. 
In  the  meantime  a  tender  had  been  made  to 


appellant  of  the  full  amount  due  on  the  con- 
tract and  the  default  of  respondent's  testa- 
tor, If  any,  was  thus  relieved. 

This  brings  us  to  the  principal,  if  not  the 
controlling,  question  In  the  case:  Was  ap- 
pellant bound  to  make  tender  to  or  accept  a 
deed  from  Maud  Motley  Melsenheimer,  who, 
It  is  alleged,  was  at  all  times  prior  to  the 
notice  of  forfeiture  ready,  able,  and  willing 
to  carry  out  the  terms  of  the  contract?  The 
original  contract  of  purchase  provided  that 
appellant  would,  upon  "the  full  payment  of 
the  amounts  therein  agreed  to  be  paid,  ex- 
ecute or  cause  to  be  executed  to  the  party 
of  the  second  part  or  the  second  party,  a 
good  and  sufficient  warranty  deed  for  said 
premises."  The  rule  is  that:  "It  is  generally 
held  that  unless  the  contract  expressly  pro- 
vides that  the  deed  shall  be  made  by  a  third 
person,  it  must  be  made  by  the  vendor  him- 
self, even  though  the  words  of  the  contract 
are  that  the  vendor  shall  execute  the  deed 
or  cause  it  to  be  executed."  29  Am.  &  Eng. 
Enc.  Law,  701.  Hussey  v.  Roquemore,  27 
Ala.  282 ;  Rudd  v.  Savelll,  44  Ark.  145 ;  Gaar 
v.  Lockrldge,  9  Ind.  92.  But  where  the  ven- 
dor agrees  to  convey,  with  covenants  of  war- 
ranty or  by  warranty  deed  sufficient  in  form, 
he  cannot  satisfy  his  promise  by  passing  the 
title  through  another.  Steiner  v.  Zwickey, 
41  Minn.  448,  48  N.  W.  878;  BIgler  v.  Mor- 
gan, 77  N.  T.  812;  James  v.  Burchell,  82  N. 
T.  108. 

Appellant  insists  that  these  general  rules 
cannot  apply  here  because,  at  the  time  the 
original  contract  was  entered  into,  the  title 
did  not  rest  in  the  name  of  appellant,  but 
in  that  of  his  co-owner,  Clodius,  and  that  a 
fair  reading  of  the  authorities  will  show  that 
it  has  never  been  applied  In  such  cases.  But 
we  cannot  distinguish  this  case  from  the  gen- 
eral rules,  for  we  may  well  presume — if,  in- 
deed, we  are  not  so  compelled — that  the  in- 
ducement of  the  contract  was  the  promised 
covenants  of  warranty.  Although  Clodius 
may  have  conveyed  the  bare  legal  title,  if 
it  still  rested  in  him  at  the  time  of  the  ten- 
der, it  would,  nevertheless,  have  been  the 
duty  of  the  appellant  If  Gottschalk  insisted 
upon  it  to  convey  his  equitable  title,  laden 
with  his  promised  warranties.  Crabtree  v. 
Levings,  53  111.  52a  Or,  if  it  be  held  that 
Gottschalk  would  be  bound  to  receive  the 
deed  of  Clodius,  who  held  tbe  title,  and  of 
which  fact  he  may  have  had  notice,  it  does 
not  follow  that  appellant  could  cause  a  deed 
to  be  executed  by  Clodius  to  a  third  party 
and  compel  the  acceptance  of  such  title  by 
his  vendee;  for  the  warranty  of  one  man 
may  be  acceptable,  while  that  of  another 
may  be  deemed  worthless.  In  Miner  v.  Hil- 
ton, 15  App.  Div.  55,  44  N.  T.  Supp.  155,  it 
is  said:  "In  James  v.  Burchell,  82  N.  Y.  108, 
the  contract  In  question  contained  a  like  pro- 
vision, that  the  plaintiffs  agreed  to  'convey, 
or  cause  to  be  conveyed,*  to  the  defendant  the 
premises  in  fee  by  a  full  covenant  warranty 
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deed.  The  plaintiffs  conveyed  the  premises 
to  another.  It  was  held  that  this,  under  the 
circumstances  of  the  case,  relieved  the  de- 
fendant from  further  performance  of  the  con- 
tract, and  in  the  opinion  of  the  court  It  was 
said  that  some  stress  was  laid  upon  the  pro- 
vision in  the  contract,  that  the  plaintiffs 
agreed  'to  sell  and  convey,  or  cause  to  be 
conveyed.'  This,  it  was  held,  was  not  con- 
trolling, and  that  the  testimony  showed  that 
the  defendant  did  not  intend  to  accept  any 
other  warranty  than  that  of  the  plaintiffs. 
It  is  reasonable  to  suppose  that  usually, 
when  a  vendee  takes  a  contract  containing 
a  provision  for  conveyance  with  covenants  of 
warranty,  he  has  In  view  the  responsibility 
of  his  vendor,  unless  something  appears  to 
the  contrary  in  the  contract  The  provision 
that  the  vendor  will  do  it,  or  cause  it  to  be 
done,  a 8  expressed  in  the  contract  In  ques- 
tion, does  not,  I  think,  Indicate  a  purpose  to 
enable  him  to  relieve  himself  from  making 
the  covenant  by  the  substitution  of  such  oth- 
er person  as  he  may  choose,  to  take  the  rela- 
tion of  grantor  and  covenantor."  At  any 
rate,  In  such  cases  it  should  be  held  to  be 
optional  with  the  vendees,  and  being  so,  It 
is  not  for  this  court  to  compel  a  situation 
which,  looking  to  the  whole  transaction,  it 
is  apparent  they  sought  to  avoid  in  the  be- 
ginning and  refused  to  accept  in  the  end. 

From  what  we  have  said  It  follows  that 
the  judgment  of  the  lower  court  can  be  sus- 
tained upon  another  ground.  While  appel- 
lant could  allow  one  or  all  of  the  payments 
to  become  delinquent  and  not  lose  his  right 
of  forfeiture  (Reddish  v.  Smith,  10  Wash. 
178,  38  Pac  1003,  45  Am.  St.  Rep.  781),  he 
cannot  gain  an  advantage  over  his  adversary, 
where  he  allows  all  of  them  to  become  delin- 
quent without  a  declaration  of  his  rights. 
Gottschalk  was  remiss,  but  appellant  was  ap- 
parently content  that  he  should  be  so.  His 
declaration  of  forfeiture  is  based  upon  the 
default  of  the  last  payment,  as  well  as  the 
first  The  whole  sum  was  due  and  a  deed 
forthcoming.  By  the  first  notice  of  forfei- 
ture he  treated  the  contract  as  still  in  force, 
and  through  Maud  Motley  Melaenheimer  de- 
clared his  ability  to  perform.  This  brings 
him  within  the  rule  of  Stein  v.  Waddell,  37 
Wash.  634,  80  Pac.  184,  and  kindred  cases 
collected  In  Reese  v.  Westfleld,  66  Wash.  415, 
105  Pac  837,  28  L.  R.  A.  (N.  S.)  956,  and 
made  it  incumbent  on  him  to  not  only  tender 
a  deed  from  the  holder  of  the  legal  title,  but 
demonstrate  his  own  ability  to  perform.  He 
did  neither,  and  Gottschalk  was  not  deprived 
of  his  legal  rights. 

Respondent  might  in  our  judgment  have 
compelled  a  specific  performance,  but  he  is 
content  to  claim  his  damages.  These  the 
court  assessed  at  $1,870,  being  some  little 
less  than  the  value  of  the  improvements  as 
claimed  by  respondent.  We  think  the  action 
to  be  well  founded  in  law,  and  the  judgment 
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of  the  lower  court  sustained  by  the  testi- 
mony. 
Affirmed. 

DUNBAR,  a  J.,  and  CROW  and  MORRIS, 
J  J.,  concur. 


ALDEN  v.  HANSON  et  ux. 

(Supreme  Court  of  Washington.    March  8, 
1911.) 

Mastbb  and  Sebvant  (J  80*) — Actions  fob 
Compensation— Evidincb— instructions. 
Where,  in  an  action  for  services  rendered 
by  one  employed  to  conduct  a  hotel,  with  power 
to  contract  debts  and  receive  moneys,  plaintiff 
accounted  for  moneys  received,  and  the  court 
charged  that,  in  determining  the  amount  paid 
plaintiff,  the  jury  could  consider  the  amount  of 
money  plaintiff  had  not  accounted  for,  and  the 
verdict  for  plaintiff  was  supported  by  evidence, 
defendant  could  not  complain  that  the  court  put 
on  him  the  burden  of  proving  the  collection  of 
money  by  plaintiff,  and  application  of  the  same. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec  Dig.  §  80.*] 

Department  2.  Appeal  from  Superior 
Court,  Klickitat  County;  Donald  McMaster, 
Judge. 

Action  by  Anna  Alden  against  John  H. 
Hanson  and  wife.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Modified  and 
affirmed. 

W.  B.  Presby,  for  appellants.  E.  C  Ward 
and  N.  L.  Ward,  for  respondent 

CHADWICK,  J.  This  action  was  brought 
by  respondent  to  recover  a  balance  alleged 
to  be  due  for  wages  for  personal  services 
rendered  by  her,  and  also  to  recover  upon 
an  assigned  claim  of  S.  S.  Beck  for  like 
services;  the  whole  amount  alleged  to  be 
due,  after  crediting  certain  payments,  being 
$403.90.  The  jury  returned  a  verdict  for 
$400,  and  defendants  have  appealed. 

Error  is  predicated  upon  exceptions  taken 
to  the  instructions  of  the  court  It  is  first 
contended  that  the  instructions  put  upon 
the  defendants  the  burden  of  proving  pay- 
ments which  were  admitted  by  the  plaintiff, 
and  that  the  jury  was  instructed  to  disre- 
gard any  credits  claimed  by  defendants  other 
than  actual  cash  payments.  To  discuss  these 
objections  at  length  would  serve  no  purpose. 
It  Is  sufficient  to  say  that  the  whole  record 
does  not  in  our  judgment  bear  out  appel- 
lants' contentions. 

It  is  also  contended  that  the  court  put  up- 
on appellants  the  burden  of  proving  pay- 
ments, when  it  was  made  to  appear  that 
respondent  and  her  assignor  had  been  em- 
ployed to  conduct  a  hotel  and  livery  sta- 
ble for  appellants;  that  they  contracted 
debts  and  received  moneys,  thus  being  In  a 
trust  relation  to  the  appellants,  and  It  was 
therefore  Incumbent  upon  respondent  to  ac- 
count for  all  sums  so  received  and  paid  out; 
and  that  no  burden  rested  on  appellants  to 
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prove  either  the  collection  of  moneys  or  their 
application.  We  can  agree  with  the  rule 
of  law  contended  for  by  appellants;  but 
the  evidence  shows  that  respondent  attempt- 
ed to,  and  did  to  the  satisfaction  of  the 
Jury,  account  for  the  moneys  so  received, 
and  that  the  testimony  In  this  behalf  is 
sufficient  to  sustain  the  verdict,  when  con- 
sidered In  the  light  of  the  court's  instruc- 
tions that,  "in  determining  the  amount  paid 
by  defendants  upon  the  accounts  of  the  plain- 
tiff, you  may  take  into  consideration  the 
amount,  If  any,  of  the  money  of  the  defend- 
ant coming  into  the  hands  of  the  plaintiff 
and  not  accounted  for  by  her  to  said  defend- 
ant" A  like  Instruction  was  given  covering 
the  claim  of  her  assignor,  Beck. 

A  motion  for  new  trial  was  made,  and, 
among  the  grounds  urged,  is  the  one  that 
the  verdict  is  excessive.  It  seems  to  have 
been  the  custom  of  respondent  to  meet  cur- 
rent bills  out  of  the  receipts  of  the  hotel. 
Among  other  items  referred  to  in  the  tes- 
timony is  one  of  $63.35,  paid  one  August 
Kuhnhausen  for  groceries  and  supplies,  for 
which  respondent  has  taken  credit  to  her- 
self. This  sum  was  not  paid  out  of  the 
moneys  collected  by  her  for  the  credit  of 
appellants,  but  was  paid  by  appellant  John 
Hanson  In  this  wise:  He  drew  his  personal 
check  for  $68.35.  This  was  handed  to  Beck, 
who  delivered  it  to  Kuhnhausen,  who  in  turn 
paid  the  difference — $5 — to  Beck,  who  hand- 
ed it  to  Hanson.  It  is  claimed  by  counsel 
for  respondent  that  the  testimony  shows  that 
this  item  was  entered  as  a  cash  receipt,  and 
again  entered  as  an  expense  item,  thus  bal- 
ancing the  account  The  record  shows  that 
there  were  certain  exhibits  in  the  way  of 
accounts  and  books  admitted  at  the  trial, 
but  we  have  nothing  to  guide  us  except 
the  statement  of  facts;  the  exhibits  not 
being  mnde  a  part  of  the  record.  From  the 
testimony  of  the  respondent  herself,  we  are 
satisfied  that  the  amount  of  the  Kuhnhausen 
bill  was  improperly  charged  to  the  appel- 
lants, and  that  no  corresponding  credit  was 
given. 

The  judgment  should  be  reduced  in  the 
sum  of  $63.35.  The  case  will  be  remanded, 
with  instructions  to  so  enter  the  Judgment 
In  all  other  respects  the  judgment  Is  affirm- 
ed, with  costs  to  the  appellants. 

DUNBAR,  a  J.,  and  CROW  and  MORRIS, 
JJ.,  concur. 


MURRAY  v.  TRUMBULL  &  TRUMBULL. 

(Supreme  Court  of  Washington.  March  7,  1911.) 

1.  Attorney  ano  Client  (8  144*)— Fees— 
Amount. 

An  attorney's  agreement  to  prosecute  a 
suit  for  a  stated  fee  binds  him,  though  unfore- 
seen services  be  required. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent.  Dig.  8  333;  Dec  Dig.  8  144.*] 


2.  Attorney  and  Client  (8  144*)— Fees- 
Amount. 

Attorneys  Who  undertook  to  foreclose  a 
mortgage  for  fixed  compensation  if  no  defense 
was  made  were  entitled  to  a  reasonable  fee  for 
prosecuting  against  vigorous  defense. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  8  383;  Dec.  Dig.  8  144.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  J.  Stanley  Webster, 
Judge. 

Proceeding  by  James  A.  Murray  against 
Trumbull  &  Trumbull.  Judgment  for  defend- 
ant and  plaintiff  appeals.  Affirmed. 

Hughes,  McMicken,  Dovell  &  Ramsey,  for 
appellant    Trumbull  &  Trumbull,  pro  se. 

MOUNT,  J.  This  proceeding  was  begun  by 
the  appellant  to  compel  the  respondents, 
Trumbull  &  Trumbull,  to  deliver  to  appellant 
a  check  for  $70,158.89,  being  the  proceeds  of 
a  mortgage  foreclosure  in  the  case  of  Murray 
v.  O'Brien,  which  case  is  reported  in  56 
Wash.  361.  A  show-cause  order  was  issued 
and  served  upon  respondents,  Trumbull  & 
Trumbull,  who  answered,  admitting  posses- 
sion of  the  check,  but  alleged  that  they  had 
been  employed  as  attorneys  for  appellant  In 
the  foreclosure  action,  and  claimed  a  lien  up- 
on the  check  for  a  reasonable  attorney's  fee 
in  the  sum  of  $7,500.  The  answer  also  set 
out  a  history  of  the  litigation.  The  appel- 
lant for  reply  to  this  answer  admitted  the 
employment  of  Trumbull  &  Trumbull  as  at- 
torneys in  the  foreclosure  action,  and  alleged 
that  such  services  were  rendered  under  a 
contract  by  which  respondents  Trumbull  & 
Trumbull,  for  an  agreed  fee  of  $500,  under- 
took to  foreclose  the  mortgage  and  to  secure 
the  sale  of  the  mortgaged  property.  The  ap- 
pellant also  further  alleged  that  by  reason 
of  the  Improper  conduct  of  respondents  in 
the  foreclosure  case  the  mortgage  of  the  ap- 
pellant was  placed  in  jeopardy,  and  appellant 
was  deprived  of  Interest  on  the  mortgage  for 
approximately  one  year,  and  was  compelled 
to  pay  a  large  sum  of  money  for  additional 
counsel  to  finally  secure  a  decree  of  fore- 
closure of  the  mortgage.  Upon  these  issues 
the  case  was  tried  to  the  court  without  a 
jury,  and  the  court  concluded  that  the  re- 
spondents were  entitled  to  a  lien  upon  the 
proceeds  of  the  foreclosure  sale  in  the  sum 
of  $5,000,  which  was  adjudged  a  reasonable 
attorney's  fee  in  the  case,  and  entered  a  judg- 
ment to  that  effect  This  appeal  Is  prosecut- 
ed from  that  Judgment 

The  appellant  argues  that  there  was  an 
agreement  fixing  the  compensation  of  the  re- 
spondents at  $500,  and  that  there  can  be  no 
additional  recovery.  The  evidence  is  con- 
clusive, to  the  effect  that  there  was  an  oral 
agreement  between  appellant  and  respond- 
ents, Trumbull  &  Trumbull,  at  the  time  of 
the  employment  but  the  terms  of  that  agree- 
ment are  disputed.   The  appellant  contends 
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that  the  respondents  agreed  to  foreclose  the 
mortgage  for  the  sum  of  $500,  while  the  re- 
spondents contend  that  the  agreement  was 
that  they  should  make  the  foreclosure  for 
the  sum  of  $500,  provided  there  was  no  de- 
fense to  the  action ;  and,  in  case  there  was  a 
defense,  no  fee  was  agreed  upon.  The  evi- 
dence is  clear  that,  at  the  time  the  agreement 
was  made,  it  was  stated  by  the  appellant  and 
his  agents  that  no  defense  would  be  made  to 
the  foreclosure  action,  and  the  parties  at  that 
time  contemplated  no  defense.  The  evidence 
is  also  clear  that  vigorous  defense  and  coun- 
ter actions  were  waged  from  the  beginning 
to  the  end  of  the  case.  There  can  be  no 
doubt  about  the  rule  that,  where  an  attorney 
agrees  to  do  a  certain  piece  of  work  for  a 
stated  fee,  he  is  bound  by  that  fee,  notwith- 
standing the  amount  of  work  may  be  greater 
than  was  anticipated.  "It  is  well  settled  that 
there  cannot  be  an  express  and  an  Implied 
contract  embracing  the  same  subject-matter 
at  the  same  time.  The  former  necessarily 
excludes  the  latter.  It  is  only  where  parties 
do  not  expressly  agree  that  the  law  inter- 
poses and  raises  a  promise.  The  reason  of 
the  rule  Is  plain.  The  parties  are  bound  by 
their  agreement,  and  therefore  there  is  no 
ground  for  implying  a  promise  where  there 
is  an  express  contract"  15  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  p.  1078.  "An  agreement  by 
which  an  attorney  undertakes  for  a  specific 
compensation  to  conduct  the  prosecution  or 
defense  of  a  case  or  other  matter  intrust- 
ed to  him  contemplates  that  the  amount 
fixed  is  to  cover  compensation  for  all  serv- 
ices which  are  ordinarily  or  necessarily 
incidental  to  the  proper  conduct  of  such 
case,  and  the  attorney  cannot  recover  extra 
compensation  for  the  performance  of  any 
such  services.  Where,  however,  he  renders 
services  clearly  not  contemplated  as  proba- 
ble or  necessary  at  the  time  of  making  the 
agreement,  but  made  necessary  by  subse- 
quent unexpected  and  unusual  developments 
in  the  progress  of  the  case,  he  is  entitled  to 
extra  compensation  on  the  ground  that  the 
original  agreement  did  not  cover  the  services 
performed."  3  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  pp.  442,  443 ;  Isham  v.  Parker,  3  Wash. 
755,  20  Pac.  835.  In  this  case  the  trial  court, 
upon  hearing  the  evidence,  concluded  that 
the  terms  of  the  contract  entered  into  did  not 
contemplate  that  the  fee  of  $500  agreed  upon 
was  an  absolute  fee  for  the  foreclosure  of  the 
mortgage,  but  was  agreed  upon  only  in  case 
there  was  no  defense  to  the  action,  and,  there 
being  a  defense,  there  was  no  contract  as  to 
the  amount  of  the  fee  in  such  case.  In  this 
we  think  the  court  was  amply  Justified,  in 
view  of  the  circumstances  surrounding  the 
employment.  Since  a  vigorous  defense  was 
made,  and  since  there  was  no  agreement  as 
to  the  amount  of  the  fee  under  that  contin- 
gency, It  follows  that  the  respondents  were 


entitled  to  a  reasonable  fee  therefor.  The 
amount  of  the  fee  allowed  by  the  court  is  not 
attacked,  except  that  the  appellant  contends 
that  the  defenses  were  brought  about  by  the 
conduct  of  the  respondents  themselves,  and 
for  that  reason  no  recovery  should  be  allow- 
ed. It  appears  that,  after  defenses  had  been 
interposed,  certain  tenders  were  made  by 
parties  holding  the  equity  of  redemption  In 
the  mortgaged  property.  These  tenders  were 
all  declined  by  the  respondents.  The  evi- 
dence Is  in  conflict  upon  this  question,  the 
appellant  contending  that  the  attorneys  were 
directed  to  accept  an  unconditional  tender, 
while  the  respondents  testify  that  they  were 
directed  not  to  receive  such  tender.  There 
is  sufficient  in  the  case  to  justify  the  conclu- 
sion that  counsel  were  not  at  fault,  and  for 
that  reason  we  shall  not  disturb  the  judg- 
ment entered. 
The  judgment  is  therefore  affirmed. 

DUNBAR,  C.  J.,  and  PARKER  and  FUL- 
LERTON,  JJ.,  concur. 


WATSON  v.  BAYLISS. 
(Supreme  Court  of  Washington.  March  4,  1911.) 

1.  Principal  and  Agent  (f  71*)— Fraud  bt 
Agent — Purchases  fob  Principal. 

That  an  agent  had  a  personal  option  on 
property  did  not  permit  him  to  retain  the  differ- 
ence between  what  he  paid  for  it  for  the  prin- 
cipal and  the  larger  amount  which  he  pretended 
to  have  paid. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  |  147;  Dec.  Dig.  §  71>] 

2.  Principal  and  Agent  (|  79*)— Fbadd  bt 
Agent— Purchases  fob  Principal. 

A  principal,  defrauded  by  his  agent  pre- 
tending to  have  paid  a  larger  sum  for  property 
than  he  actually  paid,  may  recover  the  differ- 
ence, though  retaining  the  property. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec  Dig.  §  79.»] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  John  B.  Takey,  Judge. 

Action  by  Frank  M.  Watson  against  Ed- 
ward M.  Bayliss.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Sanderson  Reed  and  McClure  ft  McClure, 
for  appellant  Holzheimer,  Herald  &  Holz- 
helmer,  for  respondent 

FDLLERTON,  J.  The  respondent  brought 
this  action  against  the  appellant  to  recover 
money  obtained  from  him  through  fraud  and 
deceit  In  his  complaint  the  appellant  al- 
leged that  on  or  about  May  24,  1909,  he  em- 
ployed the  defendant  as  his  special  agent  to 
go  from  the  city  of  Seattle,  in  the  state  of 
Washington,  to  the  city  of  Portland,  in  the 
state  of  Oregon,  and  there  negotiate  with  and 
purchase  from  the  owner,  for  the  lowest 
price  for  which  the  owner  would  sell  the 
same,  certain  personal  property,  being  the 
machinery,  fittings,  and  furnishings  of  a  cer- 
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tain  show  or  exhibition,  known  as  the  "Land 
of  the  Midnight  Sun."  That,  in  accordance 
with  such  agreement,  the  appellant  immedi- 
ately went  from  the  city  of  Seattle  to  the 
city  of  Portland,  and,  as  such  special  agent, 
negotiated  with  the  owner  for  the  purchase 
of  the  personal  property  mentioned,  and 
while  there  communicated  with  the  respond- 
ent, and  falsely,  fraudulently,  and  deceitfully 
informed  him  that  the  lowest  price  for  which 
the  owner  would  sell  and  transfer  such  per- 
sonal property  to  the  respondent  was  the 
sum  of  $2,750,  and  that  upon  the  transmis- 
sion of  that  sum  to  the  appellant,  he  would 
purchase  the  personal  property  from  the 
owners  and  forward  it  to  the  respondent 
That  thereupon  he  forwarded  the  sum  re- 
quested to  the  appellant,  who  thereafter  pur- 
chased the  personal  property  from  the  own- 
ers, and  in  due  course  the  same  was  forward- 
ed to  the  respondent  at  Seattle.  The  respond- 
ent further  alleged  that  the  appellant  nego- 
tiated with  and  purchased  the  property  from 
its  owners  for  the  sum  of  $825,  and  no  more, 
but  wrongfully  and  fraudulently  reported  the 
purchase  price  to  be  $2,750,  for  the  purpose 
of  cheating  and  defrauding  the  respondent, 
and  thereafter  did  appropriate  to  his  own 
use,  of  the  moneys  forwarded  him  by  the  re- 
spondent, the  sum  of  $1,025,  to  the  respond- 
ent's damage  in  that  sum.  The  answer  was 
in  effect  a  general  denial  of  the  allegations 
of  the  complaint 

On  the  trial  the  respondent's  evidence  tend- 
ed to  prove  the  allegations  of  his  complaint. 
It  developed,  however,  that  the  appellant,  at 
some  time  prior  to  the  date  he  accepted  em- 
ployment from  the  respondent,  had  entered 
Into  negotiations  with  the  owners  of  the  per- 
sonal property  for  the  purchase  of  the  same, 
and  had  secured  an  option  to  purchase  it,  ex- 
piring January  1,  1000,  for  the  sum  of  $825, 
payable  $600  in  cash,  and  the  release  of  a 
claim  wbich  the  appellant  had  against  the 
owners  of  the  property  for  $225,  and  that  the 
appellant,  on  reaching  Portland  and  securing 
the.  money  from  the  respondent,  had  simply 
taken  up  his  option  by  paying  to  the  owners 
$600  in  cash  and  releasing  his  claim.  There 
Is  no  direct  evidence  in  the  record  tending 
to  show  the  value  of  the  property;  that  is, 
none  of  the  witnesses  attempted  to  place  a 
value  upon  It  as  it  was  at  the  time  It  was 
received  by  the  respondent  It  was  shown, 
however,  that  its  owners  readily  sold  It  for 
$825,  and  that  it  cost  the  respondent  some 
$1,500  to  put  in  a  workable  condition. 

The  principal  contention  on  the  part  of  the 
appellant  Is  that  the  respondent  has  mistak- 
en his  remedy.  He  argues  that,  conceding 
there  was  fraud  practiced  upon  him  by  the 
respondent,  he  had,  on  Its  discovery,  a  choice 
of  three  remedies:  (1)  He  could  rescind  the 
contract,  return  the  property  to  the  appel- 
lant, and  sue  him  for  the  purchase  price 
paid;  or  (2)  he  could  retain  the  property, 
and,  if  its  value  was  less  than  the  sum  paid 
for  it,  recover  the  difference  between  its  val- 


ue and  the  price  paid;  or  (3)  he  could  recov- 
er the  difference  between  the  price  paid  the 
appellant  for  the  property,  and  the  price  paid 
by  the  appellant  to  the  former  owners,  If  the 
property  was  purchased  by  the  appellant  for 
himself  after  he  became  the  respondent's 
agent  for  the  purpose  of  purchasing  It  for 
the  respondent  He  argues,  further,  that  the 
respondent  is  estopped  to  recover  on  the  first 
ground  stated,  because  he  did  not  offer  to 
return  the  property ;  that  he  cannot  recover 
on  the  second  ground,  because  he  failed  to 
prove  that  the  value  of  the  property  was  less 
than  the  sum  he  paid  for  it;  and  that  he 
cannot  recover  on  the  third  ground,  because 
it  was  not  shown  that  the  respondent  pur- 
chased the  property  after  he  became  the 
agent  of  the  respondent 

In  answer  to  the  objections,  it  is  not  nec- 
essary that  we  notice  the  first  two  remedies 
suggested,  as  it  is  evident  that  the  appellant 
has  based  his  right  of  recovery  on  the  last 
ground  suggested.  On  this  ground  we  think 
his  right  of  recovery  plain.  The  appellant 
was  not  the  owner  of  the  property  at  that 
time.  True,  he  had  an  option  entitling  him 
to  purchase  it;  but  this  did  not  make  him 
the  owner.  When,  therefore,  he  undertook 
to  procure  It  from  its  true  owners  for  the 
respondent  at  the  best  price  obtainable,  he 
was  bound  to  account  to  the  respondent  for 
any  money  he  received  from  the  respondent 
for  the  purchase  of  the  property  not  used 
in  making  the  purchase,  whether  he  received 
it  in  good  faith  or  with  an  intent  to  defraud. 
Nor  does  the  fact  that  the  respondent  kept 
the  property  alter  his  right  to  recover.  He 
may  keep  the  property  because  it  is  his ;  be- 
cause it  was  purchased  for  him  and  with  his 
money.  But  the  fact  that  he  keeps  it  does 
not  prevent  him  from  exacting  good  faith  on 
the  part  of  his  agent  Hindis  v.  Holcomb, 
34  Wash.  886,  75  Pac.  878;  Jameson  v.  Kemp- 
ton,  52  Wash.  106,  100  Pac.  186. 

The  appellant  cites  and  relies  upon  the 
cases  of  Ely  v.  Hanford,  65  111.  267,  and  Kil- 
bourn  v.  Sunderland,  130  U.  S.  505,  0  Sup. 
Ct  504,  32  L.  Ed.  1005.  The  first  of  these 
cases,  while  conceding  the  right  of  a  princi- 
pal to  recover  the  difference  between  the 
amount  paid  by  his  agent  for  a  specific  prop- 
erty and  a  greater  sum  he  had  obtained  from 
his  principal  by  falsely  pretending  that  he 
had  paid  the  greater  sum,  holds  that  the 
rule  is  different  when  the  agent  had  con- 
tracted for  the  property  in  advance  of  his 
employment  as  agent  But  it  seems  to  us 
that  this  distinction  is  not  sound.  The  agent 
should  not  be  allowed  to  make  a  profit  out 
of  his  bargain  by  deceiving  his  principal. 
This  is  contrary  to  the  fundamental  princi- 
ples of  agency,  where  the  utmost  good  faith 
is  required.  Nor  Is  the  remedy  by  rescission 
always  available.  The  discovery  of  the 
fraud  may  not  take  place  until  after  the  pur- 
chaser has  placed  permanent  and  costly  im- 
provements on  the  property,  the  value  of 
which  cannot  be  accurately  estimated,  or  aft- 
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er  be  has  put  It  beyond  bis  power  to  return 
it  And  again,  the  amount  the  agent  unlaw- 
fully exacts,  when  compared  with  the  whole 
purchase  price,  is  usually  small,  and  the  dif- 
ficulty experienced  in  so  framing  a  judgment 
that  the  principal  may  not  lose  the  purchase 
price  paid,  as  well  as  the  property  he  returns, 
is  so  different  as  to  make  the  remedy  of  but 
little  value.  The  safe  rule  is  to  hold  the 
agent  to  a  strict  accountability,  and  compel 
him  to  return  any  sum  he  receives  from  his 
principal  over  and  above  the  sum  he  actually 
pays  for  the  property.  The  case  from  the 
Supreme  Court  of  the  United  States  is  so 
different  in  its  facts  from  the  one  at  bar 
as  to  render  it  inapplicable  as  an  authority. 
Moreover,  we  think  these  cases,  if  they  do 
maintain  the  rule  contended  for  by  the  ap- 
pellant, are  contrary  to  the  rule  heretofore 
announced  by  this  court  in  the  cases  before 
cited.  On  the  principle  of  stare  decisis, 
therefore,  we  ought  not  to  follow  them. 
The  judgment  is  affirmed. 

MOUNT,  PARKER,  and  GOSE,  JJ.,  con- 
cur. 


STATE  v.  CRIST. 
(Supreme  Court  of  Washington.  March  4, 1911.) 

1.  Indictment  and  Information  (§  189*)— 
Included  Offenses— Assault  with  Dead- 
ly Weapon— Information— Sufficiency. 

An  information  charging  willful,  etc,  as- 
cault  with  intent  to  kill,  and  without  consider- 
able apparent  provocation,  was  sufficient  to  sus- 
tain a  conviction  for  assault  with  a  deadly 
weapon,  with  intent  to  commit  bodily  injury. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {f  582-595;  Dec. 
Dig.  §  189.*] 

2.  Assault  and  Battery  (|  92*)— Assault 
with  Deadly  Weapon— Evidence— Suffi- 
ciency. 

Evidence  held  to  sustain  a  conviction  of 
assault  with  a  deadly  weapon,  with  intent  to 
commit  bodily  injury. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Dec  Dig.  S  92.*] 

Department  2.  Appeal  from  Superior 
Court,  Yakima  County;  E.  B.  Preble,  Judge. 

Rudolph  Crist  was  convicted  of  assault 
with  a  deadly  weapon,  and  he  appeals.  Af- 
firmed. 

Henry  J.  Snively,  for  appellant  J.  Lenox 
Ward  and  Walker  Moren,  for  the  State. 

CROW,  J.  Upon  trial  to  a  Jury  the  de- 
fendant Rudolph  Crist  was  found  guilty 
of  assault  with  a  deadly  weapon,  with  intent 
to  commit  bodily  injury.no  considerable  prov- 
ocation appearing  therefor,  and  has  appeal- 
ed from  the  judgment  and  sentence  entered 
upon  the  verdict 

Appellant  first  contends  the  information 
does  not  state  facts  sufficient  to  constitute 
a  crime.  The  charging  portion  of  the  in- 
formation upon  which  he  was  tried  reads  as 


follows:  "He,  the  said  Rudolph  Crist  on  or 
about  the  27th  day  of  May,  1908,  in  the 
county  of  Yakima,  state  of  Washington,  then 
and  there  being,  did  then  and  there  willful- 
ly, unlawfully,  feloniously,  purposely,  mali- 
ciously, and  with  intent  to  kill  and  murder  one 
Clara  A.  Hays,  an  assault  did  make  in  and 
upon  the  person  of  the  said  Clara  A.  Hays, 
with  a  deadly  weapon,  to  wit  a  pistol  loaded 
with  powder  and  balls,  then  and  there  had  and 
held  in  the  hands  of  the  said  Rudolph  Crist, 
with  which  he  then  and  there  willfully,  un- 
lawfully, feloniously,  purposely,  and  mali- 
ciously struck,  beat  and  wounded  the  person 
of  the  said  Oiara  A.  Hays,  with  the  intent 
aforesaid,  no  considerable  provocation  ap- 
pearing therefor,  contrary  to  the  statute  in 
such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Wash- 
ington." The  allegations  of  this  information 
are  sufficient  to  sustain  a  verdict  convicting 
the  appellant  of  the  lesser  crime  of  assault 
with  intent  to  commit  bodily  Injury ;  no  con- 
siderable provocation  appearing  therefor. 
State  v.  Young,  22  Wash.  273,  00  Pac  650. 

Appellant's  next  contention  is  that  the 
evidence  was  insufficient  to  support  the  ver- 
dict. The  assault  alleged  to  have  been  made 
on  Clara  Hays  occurred  in  the  city  of  North 
Yakima,  about  midnight  on  May  27,  1908. 
The  appellant  and  Clara  Hays  had  been  in  a 
saloon  for  some  hours  drinking  with  other 
persons.  Mrs.  Hays  left  before  the  appel- 
lant did.  Shortly  thereafter  the  appellant, 
armed  with  a  loaded  revolver,  was  looking 
for  her  in  the  Immediate  neighborhood,  a 
disreputable  locality.  He  hailed  a  public 
hack  in  which  two  persons  were  passengers, 
stopped  the  driver,  asked  if  Mrs.  Hays  was 
a  passenger,  looked  in  the  hack,  failed  to 
find  her,  but  stated  that  he  Intended  to  kill 
her  and  himself.  Later  he  met  Mrs.  Hays 
on  the  street  near  a  saloon.  He  was  still 
armed  with  the  loaded  revolver,  which  he 
carried  in  his  hand.  He  called  her  a  vile 
name,  threatened  to  shoot  her,  thrust  the 
revolver  against  her  person,  and  told  her 
that  he  was  about  to  kill  her.  At  this  in- 
stant one  Perry,  a  police  officer,  seeing  appel- 
lant called  to  him,  "What  are  you  doing?" 
Thereupon  he  desisted,  threw  the  revolver 
toward  the  officer,  surrendered  himself,  and 
was  placed  under  arrest  There  was  no  evi- 
dence that  he  actually  shot  at  Mrs.  Hays, 
or  that  he  committed  any  act  of  violence  oth- 
er than  to  thrust  the  revolver  against  her  per- 
son, and  threaten  to  immediately  kill  her. 
He  did  these  acts,  desisting  only  when  inter- 
rupted by  the  officer.  The  appellant  contends 
this  evidence  is  not  sufficient  to  prove  the 
assault  as  alleged,  and  that  the  revolver 
was  not  shown  to  be  a  deadly  weapon.  He 
was  possessed  of  the  present  means  and 
ability  for  executing  his  expressed  intention 
of  killing  his  victim.  He  actually  placed  the 
loaded  revolver  against  her  person.  Under 


•For  other  cases  gee  same  topic  and  section  NUMBER  la  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Repr  Iadezes 

Digitized  by  Google 


Wash.) 


KRACHT  v.  EMPIRE 


STATE  SURETY  CO. 


773 


the  evidence  his  Intention  In  performing 
these  acts,  in  making  the  assault,  and  in  de- 
claring his  purpose,  was  for  the  considera- 
tion and  determination  of  the  jury.  It  Is 
idle  to  contend  that  a  loaded  revolver  In  the 
hands  of  one  threatening  death  to  his  vic- 
tim is  not  a  deadly  weapon.  The  Jury  were 
justified  in  finding  that  it  was  a  deadly 
weapon.  Section  7058,  Ballinger's  Ann. 
Codes  &  St.  (Pierce's  Code,  §  1575),  under 
which  appellant  was  tried,  provides  that  an 
assault  with  a  deadly  weapon,  with  an  In- 
tent to  Inflict  upon  the  person  of  another  a 
bodily  Injury,  where  no  considerable  provo- 
cation appears,  shall  subject  the  offender  to 
punishment  therein  prescribed.  Section 
7055,  Ballinger's  Ann.  Codes  &  St.  (Pierce's 
Code,  |  1572)  thus  defines  an  assault:  "An 
assault  is  an  attempt  in  a  rude,  insolent, 
and  angry  manner  unlawfully  to  touch, 
strike,  beat,  or  wound  another  person,  cou- 
pled with  a  present  ability  to  carry  such  at- 
tempt into  execution.  *  •  * "  The  evi- 
dence In  this  case  shows  an  assault  by  ap- 
pellant, who  was  armed  with  a  deadly  weap- 
on, and  is  sufficient  to  sustain  the  jury  in 
its  finding  that  such  assault  was  made  with 
a  deadly  weapon,  with  an  intention  to  inflict 
bodily  injury  upon  Mrs.  Hays,  and  that  no 
provocation  whatever  appeared  therefor. 

Our  view  of  the  sufficiency  of  the  evidence 
disposes  of  the  other  assignments  of  error, 
which  are  predicated  on  exceptions  to  In- 
structions given  and  requested  Instructions 
refused.  We  have  carefully  examined  the 
instructions,  and  find  them  free  from  error. 

The  appellant  has  been  awarded  a  fair 
trial.    The  judgment  is  affirmed. 

DUNBAR,  C.  X,  and  MORRIS  and  CHAD- 
WICK,  JJ.,  concur. 


KRACHT  et  ux.  v.  EMPIRE  STATE  SURE- 
TY CO.  et  al. 
(Supreme  Court  of  Washington.  March  7,1011.) 

Pbjncipal  and  Subety  (I  100*)— Obligation 

of  Subety. 

A  building  contractor  entered  into  a  new 
contract  on  other  terms  at  the  request  of  the 
owner,  who  desired  a  bond  for  the  performance 
of  the  contract  The  bond  given  made  the  orig- 
inal contract  a  part  thereof.  There  was  no 
mntoal  mistake,  and  the  surety  did  not  intend 
to  secure  the  new  contract.  The  building  was 
constructed  under  the  new  contract.  Held,  that 
the  surety  was  not  bound  for  the  faithful  per- 
formance of  the  new  contract. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  SI  162-165;  Dec  Dig.  f 
100.*] 

Department  L  Appeal  from  Superior 
Court,  King  County;  Wilson  R.  Gay,  Judge. 

Action  by  II.  C.  Kracht  and  wife  against 
the  Empire  State  Surety  Company  and  an- 
other. From  a  judgment  of  dismissal,  plain- 
tiffs appeal.  Affirmed. 


John  E.  Ryan  and  E.  M.  Stanton,  for  ap- 
pellants. John  P.  Hartman,  for  respondents. 

MOUNT,  J.  This  action  was  brought  to 
recover  upon  a  surety  bond,  for  failure  of  a 
contractor  to  comply  with  his  contract  to 
construct  a  dwelling  house  for  the  plain- 
tiffs. The  case  was  tried  to  the  court  with- 
out a  jury.  At  the  close  of  the  plaintiffs' 
evidence,  the  court  dismissed  the  action,  and 
the  plaintiffs  have  appealed. 

It  appears  that  on  the  9th  day  of  March, 
1909,  the  plaintiffs  entered  into  a  contract 
with  H.  C.  Burton,  by  the  terms  of  which 
contract  Mr.  Burton  agreed  to  furnish  the 
material  and  construct  a  dwelling  house  for 
the  plaintiffs,  upon  a  certain  lot  in  the  city 
of  Seattle,  for  the  price  of  $2,185.  The  con- 
tract provided,  among  other  things,  that  dur- 
ing the  construction  of  the  house  the  plain- 
tiffs were  to  pay  to  Mr.  Burton  $500.  The 
house  was  to  be  finished  and  final  payment 
made  90  days  after  the  date  of  the  contract 
After  the  contract  had  been  executed  in 
duplicate  by  the  parties,  each  one  taking  a 
copy,  the  plaintiffs  concluded  that  they  de- 
sired a  surety  bond  for  the  faithful  perform- 
ance of  the  contract  and  notified  Mr.  Bur- 
ton to  that  effect  A  week  or  10  days  after 
the  execution  of  the  contract  of  March  9th, 
the  plaintiffs  and  Mr.  Burton  entered  into 
a  new  contract  for  the  construction  of  the 
same  house  covered  by  the  former  contract 
This  latter  contract  was  dated  March  10, 
1909,  and  contained  the  same  provisions  as 
the  former  one,  excepting  that  it  required 
the  contractor  to  furnish  a  bond  in  the  sum 
of  $500,  and  provided  that  the  plaintiffs 
should  pay  labor  bills  amounting  to  $700 
during  the  course  of  construction,  and  that 
final  payment  should  be  made  within  95 
days  after  the  contract  was  completed.  Mr. 
Burton  procured  the  bond  sued  upon,  which 
bond  referred  to  and  made  the  contract  of 
March  9tb  a  part  of  the  bond.  No  mutual 
mistake  in  the  issuance  of  the  bond  was 
proven.  It  recites  specifically  that  it  was 
given  to  secure  the  contract  entered  into  on 
March  9,  1909,  between  the  plaintiffs  and 
Mr.  Burton.  It  was  the  duty  of  appellants 
to  know  that  the  bond  secured  the  contract 
under  which  the  house  was  built  There  Is 
no  evidence  in  the  record  to  show  that  the 
surety  company  Intended  to  secure  the  con- 
tract dated  March  10,  1909,  which  was  ma- 
terially different  from  the  one  named  in  the 
bond,  and  there  is  no  evidence  to  show  that 
the  surety  company  knew  anything  about  the 
later  contract  The  building  was  construct- 
ed under  the  terms  of  the  later  contract,  and 
more  money  was  paid  to  the  contractor  dur- 
ing the  progress  of  the  work  than  was 
agreed  to  be  paid  under  the  contract  secured 
by  the  bond.  It  is  clear,  therefore,  that 
there  was  no  liability  upon  the  bond,  for 
"the  surety  is  only  bound  to  the  extent  and 
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In  the  manner  and  under  the  circumstances 
he  consented  to  become  liable."   Friendly  v. 
National  Surety  Co.,  46  Wash.  71,  89  Pac. 
177,  10  L.  R  A.  (N.  S.)  1160. 
The  judgment  must  therefore  be  affirmed. 

DUNBAR  C  J.,  and  PARKER,  GOSE,  and 
FULLERTON,  JJ.,  concur. 


PACKARD  et  al.  v.  BOOTH  et  ux. 

(Supreme  Court  of  Washington.    March  6, 
1911.) 

1.  Appeal  and  Errob  (5  934*)  —  Presump- 
tions in  Support  of  Judgment— Evidence. 

The  court,  on  appeal  from  a  judgment  en- 
tered  without  findings  of  fact  or  conclusions  of 
law,  will  adopt  the  view  which  supports  the 
judgment,  where  it  is  sustained  by  evidence 
which  does  appear  to  be  of  less  value  than  that 
of  the  witnesses  of  the  defeated  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3777-3781;  Dec.  Dig.  t 
934.*] 

2.  Specific  Performance  (§  97*)— Default 
of  Plaintiff. 

Where  great  Injury  will  result  to  a  pur- 
chaser of  real  estate  if  the  vendor  is  allowed 
to  repudiate  the  contract,  equity  will  ordinarily 
specifically  enforce  it  at  the  suit  of  the  pur- 
chaser, though  he  has  breached  Its  conditions 
as  to  the  payment  of  the  price. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, CentDig.  §§  286-298 ;  Dec.Dig.  §  97.*  J 

3.  Specific  Performance  (S  97*)  — Default 
of  Plaintiff. 

Where  a  purchaser,  agreeing  to  pay  the 
full  market  value,  will  suffer  only  nominal  dam- 
ages, if  any,  by  the  vendor's  repudiation  of  the 
contract  for  default  of  the  purchaser,  equity 
will  not  specifically  enforce  the  contract,  but 
the  purchaser  must  resort  to  an  action  at  law. 

[Ed.  Note-— For  other  cases,  see  Specific  Per- 
formance, Cent.Dig.  §§  286-298 ;  Dec.Dig.  §  97.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  John  F.  Main,  Judge. 

Action  by  Charles  E.  Packard  and  another 
against  J.  M.  Booth  and  wife.  From  a  judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

Arthur  C.  Dresbach  and  F.  A.  Gilman,  for 
appellants.  Thomas  T.  Littell,  for  respond- 
ents. 

FULLERTON,  J.  On  March  20,  1909,  the 
respondents,  Booth  and  wife,  being  then  the 
owners  of  lot  4  in  block  6  of  Hillman's 
Schoolhouse  division  of  Green  Lake  addition 
to  the  city  of  Seattle,  contracted  to  sell  a 
strip  14  feet  wide  on  the  east  side  thereof 
to  the  appellants  Packard.  The  contract  was 
oral,  and  nothing  was  paid  by  the  purchas- 
ers on  the  purchase  price.  The  parties,  how- 
ever, measured  the  strip  upon  the  ground  and 
erected  a  fence  which  divided  the  tract  from 
the  remaining  part  of  the  lot,  and  made  it 
a  part  of  the  inclosure  belonging  to  the  ap- 
pellants. The  appellants  immediately  enter- 
ed upon  and  took  possession  of  the  tract  and 
continued  thereon  until  about  June  19,  1909, 


when  the  respondents  re-entered,  removed 
the  fence,  and  ousted  them  therefrom.  The 
appellants  thereupon  brought  the  present  ac- 
tion to  enforce  a  specific  performance  of  the 
contract  In  their  complaint  after  alleg- 
ing the  facts  we  have  recited,  they  further 
alleged  that  they  had  agreed  to  pay  for  the 
land  the  sum  of  $325  on  or  before  December 
1,  1909 ;  that  they  were  able  and  willing  at 
that  time  to  pay  the  purchase  price  of  the 
land,  and  prayed  that  they  be  allowed  to  pay 
the  same  into  court  for  the  respondents,  and 
have  a  decree  of  the  court  enforcing  a  spe- 
cific performance  of  the  contract.  The  re- 
spondents answered,  admitting  the  oral  con- 
tract to  convey,  the  fact  that  the  land  had 
been  marked  off  and  the  appellants  put  into 
possession  thereof,  and  the  subsequent  re-en- 
try by  the  respondents,  but  denied  that  the 
consideration  for  the  transfer  was  as  the 
appellants  had  stated  it.  On  the  contrary, 
they  alleged  that  the  purchase  price  of  the 
property  was  $350,  and  such  proportionate 
share  of  the  charges  for  public  improvements 
levied  upon  lot  4,  as  the  part  contracted  to 
be  sold  bore  to  the  whole  lot ;  further  alleg- 
ing that  $50  of  the  principal  sum  was  to  be 
paid  on  May  1,  1909,  and  the  balance  on  De- 
cember 1,  1909,  and  that  the  special  assess- 
ments were  to  be  paid  at  the  time  they  be- 
came due.  They  further  alleged  that  at- 
the  time  the  first  payment  of  $50  became 
due,  they  demanded  the  same  of  the  appel- 
lants, who  failed  and  refused  to  pay  the 
same,  or  any  part  thereof;  that  they  there- 
upon notified  the  appellants  that  the  agree- 
ment to  convey  would  be  and  was  terminat- 
ed, and  that  they  re-entered  into  possession 
of  the  tract  agreed  to  be  paid  for  after  they 
had  demanded  payment  of  the  first  install- 
ment of  the  purchase  price,  and  payment 
thereof  had  been  refused.  On  the  trial  the 
appellant  Charles  E.  Packard  testified  to  the 
contract  substantially  as  it  was  alleged  In 
his  complaint,  while  the  respondents'  theory 
was  supported  by  the  testimony  of  J.  M. 
Booth  and  Charlotte  L.  Booth.  The  court 
made  no  findings  of  fact  or  conclusions  of 
law,  but  at  the  conclusion  of  the  case  enter- 
ed judgment  in  favor  of  the  respondents,  and 
this  appeal  was  taken  therefrom. 

On  the  disputed  questions  of  fact  present- 
ed by  the  record,  we  are  constrained  to  adopt 
that  view  which  supports  the  judgment  of 
the  trial  court  It  is  supported  by  two  wit- 
nesses, and  a  careful  examination  of  the  evi- 
dence fails  to  convince  us  that  they  were  of 
less  probity  than  was  the  witness  testifying 
for  the  appellants.  There  was,  then,  a  breach 
of  the  contract  on  the  part  pf  the  appellants 
with  reference  to  the  payment  of  the  pur- 
chase price,  and  the  question  for  determina- 
tion is,  Will  the  court  enforce  a  specific  per- 
formance of  the  contract  in  spite  of  this 
breach?    Ordinarily,  where  a  great  Injury 
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will  result  to  a  party  to  a  contract  If  the 
other  party  Is  allowed  to  repudiate  it,  It 
will  be  specifically  enforced,  notwithstand- 
ing some  breach  of  its  conditions  may  have 
been  made  by  the  party  seeking  to  have  it 
enforced,  and  this,  particularly,  if  the  breach 
is  a  violation  of  some  condition  relating  to 
the  payment  of  the  purchase  price ;  the  gov- 
erning principle  being  to  give  aid  to  that  par- 
ty having  the  greater  equities.  But  here  the 
appellants  suffered  but  nominal  damages,  if 
any,  by  reason  of  the  rescission.  The  con- 
struction of  the  fence  cost  but  a  nominal 
sum,  and  the  witnesses  all  testify  that  the 
price  agreed  to  be  paid  for  the  land  was  its 
full  market  value.  There  Is,  therefore,  noth- 
ing in  the  case  that  appeals  to  a  court  of 
equity,  and  we  think  the  trial  court  was 
right  in  leaving  the  appellants  to  such  rem- 
edies as  the  law  affords  them. 
The  judgment  Is  affirmed.  A 


GOSE,  MOUNT,  and  PARKER,  JJ., 
cur. 


con- 


WALKER  v.  CITY  OP  SPOKANE  et  al. 

(Supreme  Court  of  Washington.    March  3, 
1911.) 

1.  Municipal  Corporations  (§  46*)— Char- 
ter—Implied Repeal— Modification. 

Laws  1889-90,  p.  223,  c.  7,  |  6  (Ballinger's 
Ann.  Codes  &  St  §  740  [Pierce's  Code,  |  3733]), 
relating  to  the  government  of  cities  of  the  first 
class,  vests  the  legislative  power  in  the  mayor 
and  council.  Laws  1903,  c.  186,  §  1,  relating 
to  the  direct  amendment  of  city  charters,  pro- 
vides that  on  petition  by  qualified  voters  of 
any  municipality  which  has  adopted  a  charter 
under  the  laws  of  this  state,  asking  the  adop- 
tion of  a  specified  charter  amendment  as  to  any 
matter  "within  the  realm  of  local  affairs  or 
municipal  business,"  such  amendment  shall  be 
voted  upon  and,  if  approved,  shall  become  a 
part  of  the  city's  charter.  Held,  that  section 
740  was  in  part  repealed  by  the  act  of  1903, 
which  granted  larger  and  more  extensive  pow- 
ers to  city  governments  and  modified  the  lim- 
itation of  the  earlier  law. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  f  46.*] 

2.  Municipal  Corporations  (§  46*)  — Gov- 
ernmental Powers  —  Construction  of 
Statutory  Provisions— Charters  "With- 
in the  Realm  of  Local  Affairs  or  Mu- 
nicipal Business." 

The  city  of  Spokane,  a  city  of  the  first 
class,  having  the  right,  under  Const,  art  11,  § 
10,  to  frame  its  own  charter  subject  to  control 
by  general  laws,  prepared  and  proposed  a  char- 
ter abolishing  the  offices  of  the  mayor  and  the 
council  and  substituting  five  commissioners,  who 
were  to  exercise  all  municipal  powers,  both  ex- 
ecutive and  legislative,  and  to  be  subject  to  the 
order  and  direction  of  the  people  by  the  initia- 
tive, referendum,  and  recall  provisions.  Held. 
that  the  provisions  of  the  proposed  charter 
were  "within  the  realm  of  local  affairs  or  mu- 
nicipal business,"  within  Laws  1903,  c.  186,  |  1, 
providing  that  charter  amendments  as  to  any 
matter  within  such  realm  might  be  submitted  to 
the  voters  for  adoption  as  part  of  the  charter. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  8  46.*] 


3.  Statutes  (§  182*)— Construction— Inten- 
tion of  Legislature  —  Equitable  Con- 
struction. 

An  equitable'  construction  of  statutes  is 
permissible  in  the  construction  of  remedial  stat- 
utes, but  should  always  be  resorted  to  with 
great  caution  and  never  extended  to  statutes 
regulating  matters  of  public  policy. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  260;  Dec  Dig.  |  182.*] 

4.  Statutes  (§  190*)— Construction— Mean- 
ing of  Language— Extent  of  Ambiguity. 

When  the  language  of  a  statute  is  plain 
and  free  from  uncertainty,  there  is  no  room  for 
construction. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  M  266,  269;  Dec  Dig.  8  190.*] 

5.  Statutes  (|  181*)— Construction— Incon- 
venience from  Enforcement. 

Inconvenience  following  the  enforcement  of 
a  law  as  expressed  has  no  weight  in  the  con- 
struction of  a  statute. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  259,  263;  Dec.  Dig.  8  181.*] 

6.  Municipal  Corporations  (|  168*)— Offi- 
cers—Authoritt  and  Power— Mayor— Ex- 
ecutive or  Legislative  Officer  — Stat- 
utes. 

Under  Laws  1889-90,  p.  223,  c.  7,  8  6 
(Ballinger's  Ann.  Codes  &  St  8  740  [Pierce's 
Code,  8  3733]),  which  vests  the  legislative  pow- 
er of  any  city  in  a  mayor  and  council,  and  sec- 
tion 7  (Ballinger's  Ann.  Codes  &  St.  §  741 
[Pierce's  Code,  8  3734]),  conferring  on  cities  of 
the  first  class  the  powers  conferred  on  incor- 
porated towns  and  cities  by  the  laws  of  the 
state,  the  mayor  is  not  defined  as  an  executive 
officer,  and  his  duties  and  powers  are  not  spec- 
ified or  limited  to  those  of  an  executive  char- 
acter. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  376;  Dec  Dig.  8 
168.*] 

7.  Municipal  Corporations  (8  168*)— Offi- 
cers— Mator— Nature  of  Duties. 

The  powers  of  a  mayor  may  be  legislative, 
executive,  or  judicial,  according  to  the  law  in 
force  in  his  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  376;  Dec  Dig.  8 
168.*] 

8.  Constitutional  Law  (8  82*)— Constitu- 
tional Guaranties  in  General— Polit- 
ical Rights— Right  to  Representative 
Form  of  Government. 

The  right  to  a  republican  form  of  govern- 
ment, guaranteed  by  Const.  U.  S.  art  4,  8  4, 
means  only  such  a  government  as  is  under  the 
control  of  the  people,  or  a  representative  gov- 
ernment and  applies  only  to  a  state  govern- 
ment, and  not  to  its  minor  governmental  subdi- 
visions, such  as  incorporated  cities. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec  Dig.  8  82.*] 

9.  Constitutional  Law  (8  28*)— Grant  or 
Limitation  of  Powers— State  Constitu- 
tions. 

The  state  Constitution  is  simply  a  limita- 
tion upon  the  powers  of  the  Legislature,  and  all 
power  which  is  not  limited  by  the  Constitution 
inheres  in  the  Legislature  as  a  representative 
body,  and  primarily  in  the  people. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  8  30;  Dec  Dig.  8  26.*] 

10.  Municipal  Corporations  (8  61*)— Form 
of  Government— Constitutional  Provi- 
sions—Initiative and  Referendum. 

Under  Const,  art.  11,  8  10.  authorizing  any 
city  to  make  and  enforce,  within  its  limitations, 
all  such  local  regulations  as  conform  to  the 
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188, 1  five  commissioners  who  *a?v501ns^tur^vthre 


other  cases,  see  Monicipal  \  *f 8ubject  to  the  ordered  direction  of  the 


duties,  not  otherwise  provided  therein,  shall 
be  distributed  among  five  departments,  as 
follows:   Department  of  pnbllc  affairs;  de- 
partment of  finance;  department  of  public 
safety;  department  of  public  works;  and 
department  of  pnblic  utilities ;  ^such  dis^ 
»  rlbution  among  the  various  departments 
11  be  made  and  may  be  changed  by  ordi- 
tfu.  that  the  council  shall  prescribe  the 
tlou  -  tbe  officers  and  employes,  etc 
anions,  we  think,  are  sufficient  to 


endum. 

[Ed.  NoteAjor  other  cas«,  —  <■  .  ^-T^T- al{  tlmes  by  the  initiative,  referen- 

Corporations,^.  £  1  Court,  ^ana  recall  provided  for  in  the  charter. 

B£tta£S&Z  Z^mZ^XZl?**  -yor  shall  not 
Action  by  F.  J  for  defend-  ™y  veto  power ;  and  that  ^ >  executive 

Spokane  and  others.  Affirmed.  and  administrative  powers,  authority,  and 

ants,  and  plaintiff  appeals^         lftBt>    Fred  "  "  *™ 

Turner  &  Geraghty,  for  apph£     d  H.  M. 

B.  Morrill,  Burcham  &  Blair, 

Stephens,  for  respondents. 

\  'J  S 

DUNBAR,  C.  J.  The  only  question  in  ~" 
case  arises  on  the  complaint,  the  defendan 
having  filed  a  demurrer  to  the  complaint, 
as  well  as  an  answer,  and  the  parties  hav- 
ing stipulated  in  open  court  that  the  answer 
be  not  taken  as  waiving  the  demurrer,  and 
that  the  court  might  render  judgment  on 
the  pleadings  as  they  stood.  Plaintiff  con- 
sented to  this  method  of  disposition,  because 
the  answer  failed  to  deny  any  material  alle- 
gation of  the  complaint.  The  demurrer  to 
the  complaint  was  sustained,  and  from  the 
judgment  following,  this  appeal  Is  taken. 

The  complaint,  in  brief,  is  to  tbe  effect  that 
an  election  was  held  on  the  27th  day  of 
September,  1910,  by  the  qualified  electors  of 
tbe  city  of  Spokane,  at  which  were  chosen 
15  freeholders  to  prepare  a  new  charter, 
and  that  on  the  11th  day  of  November,  1910, 
said  body  of  freeholders  filed  with  the  clerk 
of  said  city  the  so-called  new  charter.  The 
charter  Is  set  forth  In  the  complaint  and 
made  a  part  of  the  same.  It  is  alleged  that 
the  so-called  charter  undertakes  to,  and  does 
in  substance  and  in  fact,  abolish  the  office 
of  mayor  of  the  city  of  Spokane  and  the 
council  of  the  city  of  Spokane,  and  under- 
takes to  substitute  In  place  of  said  mayor 
and  council  five  commissioners,  in  whom  is 
reposed  all  municipal  power,  both  legislative 
and  executive;  also  abolishes  the  provisions 
of  the  city  charter  In  force,  providing  for 
the  election  by  the  qualified  electors  of  the 
city  of  the  mayor  and  council ;  and  also  un- 
dertakes to  abolish  and  do  away  with  the 
provisions  of  the  charter  then  and  thereto- 
fore in  effect,  dividing  the  municipal  power 
of  the  city  between  legislative  and  executive 
departments,  each  independent  of  ti>e  other ; 
all  of  which,  it  Is  alleged,  Is  contrary  to  the 
laws  of  the  state  of  Washington.  Many  oth- 
er allegations  are  made  In  the  complaint,  but 
these  are  sufficient  to  raise  the  questions 
discussed.  The  prayer  was  for  a  restraining 
order,  to  prevent  the  calling,  advertising,  and 
holding  of  an  election  for  the  election  of 
the  commissioners  provided  for  in  the  char- 
ter, and  to  prevent  the  abdication  of  tbe 
officers  now  in  power.  The  charter  provides 
that  all  the  power  in  the  city,  unless  other- 
wise provided  by  the  charter,  shall  be  exer- 
cised by,  through,  and  under  the  direction  of 
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These  P^A^ontention  of  the  appellant,  as 
present  the  ^Vges  t  ^  that,  section  6  of  the  act 
The  main  d&  as  ^  which  is  section  740  of 
we  understand  who'.Qe8  &  st  (Pierce's  Code, 
of  1889-90,  p.  2at|princ  act  provided  for  the 
Balllnger's  Ann.  Co\and  tf  the  first  class,  provid- 
S  3733),  and  whichW  ti.rernment  which  con- 
government  of  cities  ok  thtnd  a  legislative  de- 
ed for  a  system  of  gat  all  invested  with  cer- 
templated  an  executive  aV  of  rate  and  distinct 
partment,  the  mayor  to  be\ne  ot  upon  the  conn- 
tain  executive  powers  sepa%d  to-ier  discussion 
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from  the  powers  conferred 
cil,  and  that  the  charter 
violates  this  provision  of  the 
ing  the  executive  and  the  leglsl 
of  the  city  officers,  thereby  strip 
ecutlve  head — the  mayor — of  any 
ecutlve  powers.    It  may  be  con 
the  outset  that,  while  cities  of  the 
have  the  constitutional  right  to  fra 
own  charters,  the  charters  so  fram 
subject  to  and  controlled  by  general 
Section  10,  art.  11,  Const  Wash.  And 
is  all  the  constitutional  limitation  that  i 
is.    So  that  It  becomes  our  duty  to  see 
any  of  the  provisions  of  the  charter  are 
contravention  of  any  legislative  enactme: 

That  portion  of  section  6  of  the  act  o 
1889-90  pertinent  to  this  inquiry  Is  as  fol 
lows:   "The  legislative  powers  of  any  city- 
organized  under  the  provisions  of  this  act 
shall  be  vested  in  a  mayor  and  a  city  council, 
to  consist  of  such  number  of  members  and 
to  have  such  powers  as  may  be  provided  for 
in  Its  charter,  who,  together  with  such  other 
elective  officers  as  may  be  provided  for  In 
such  charter,  shall  be  elected  at  the  times, 
in  such  manner  and  for  such  terms,  and 
shall  perform  such  duties  and  receive  such 
compensation,  as  may  be  prescribed  by  such 
charter."    Section  7  of  the  same  act  (Bal- 
llnger's Ann.  Codes  &  St.  §  741  [Pierce's  Code, 
|  3734]),  is  as  follows:  "Any  city  adopting  a 
charter  under  the  provisions  of  this  act  shall 
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hare  all  the  powers  which  are  now  or  may 
hereafter  be  conferred  upon  Incorporated 
towns  and  cities  by  the  laws  of  this  state, 
and  all  such  powers  as  are  usually  exercised 
by  municipal  corporations  of  like  character 
and  degree,  whether  the  same  shall  be  spe- 
cifically enumerated  In  this  act  or  not." 

Section  1  of  chapter  186  of  the  Laws  of 
1903,  page  898,  an  act  providing  for  direct 
amendments  of  city  charters,  Is  as  follows: 
"On  petition  of  a  number  (equal  to  fifteen  per 
cent,  of  the  total  number  of  votes  cast  at  the 
last  preceding  municipal  election)  of  qual- 
ified voters  of  any  municipality  having  adopt- 
ed a  charter  under  the  laws  of  this  state, 
asking  the  adoption  of  a  specified  charter 
amendment,  providing  for  any  matter  within 
the  realm  of  local  affairs  or  municipal  busi- 
ness, the  said  amendment  shall  be  submitted 
to  the  voters  at  the  next  regular  municipal 
election,  occurring  thirty  days  er  more  after 
said  petition  'Is  filed,  and  if  approved  by 
a  majority  of  the  local  electors  of  the  mu- 
nicipality voting  upon  It,  such  amendment 
shall  become  a  part  of  the  charter  organic 
law  governing  such  municipality." 

It  is  contended  by  the  respondents  that 
this  section  repeals  section  740  of  Ballinger's 
Ann.  Codes  &  St,  and  that  it  has  been  so 
decided  by  this  court  in  Hindman  v.  Boyd, 
42  Wash.  17,  84  Pac.  609,  and  In  Hartig  v. 
Seattle,  53  Wash.  432,  102  Pac.  408.  It  is 
insisted  by  the  learned  counsel  for  appellant 
that  the  language  used  In  the  latter  case,  to 
the  effect  that  Hindman  v.  Boyd  held  that 
the  act  of  1903  repealed  by  implication  sec- 
tion 740,  supra,  was  too  broad,  and  upon 
further  examination  and  reflection  we  are 
compelled  to  admit  the  justice  of  the  criti- 
cism. But  notwithstanding  this,  it  Is  ob- 
vious that  the  rationale  of  the  decision  in 
Hindman  v.  Boyd  was  to  hold  section  740 
repealed  to  the  extent  of  granting  larger  and 
more  extensive  powers  to  the  city  govern- 
ment, and  that  the  limitation  in  the  former 
law,  to  the  effect  that  the  legislative  powers 
should  be  vested  In  a  mayor  and  a  city  coun- 
cil, had  been  modified.  Speaking  to  this 
question,  the  court  said:  "It  is  practically 
conceded  by  appellants  that,  if  the  statute, 
section  740,  supra,  were  not  In  existence,  it 
would  lie  with  the  people  to  discharge  legis- 
lative functions.  It  is  contended,  however, 
that  the  statute  is  in  full  force,  and  that  it 
Is  prohibitive  of  legislation  in  any  manner 
except  by  the  mayor  and  council.  It  is  ar- 
gued that  the  act  of  1903  in  no  way  affects 
the  provisions  of  said  section  740.  It  is  true 
the  act  does  not  refer  to  the  former  statute ; 
but  If  it  reaches  the  same  subject,  it  should 
be  held  to  affect  the  older  statute,  in  so  far 
as  It  treatsof-the  same  subject.  The  later 
act  pro^gfthat  charters  may  be  amended 
In^tftfeinanner  outlined,  'providing  for  any 
" matter  within  the  realm  of  local  affairs  or 
municipal  business.'  The  terms  could  not 
be  broader,  and,  if  the  former  statute  can 


be  said  to  have  vested  the  power  to  legis- 
late with  respect  to  franchises  exclusively 
in  the  mayor  and  council,  the  later  one  au- 
thorizes the  people  to  reserve  that  power  to 
themselves,  since  they  may  amend  the  char- 
ter providing  for  any  matter  'within  the 
realm  of  local  affairs.' " 

Under  this  decision  and  the  broad  powers 
conferred  by  the  statute  which  was  held  to 
apply,  it  cannot  be  contended  that  the  char- 
ter provisions  complained  of  in  this  case  go 
beyond  the  realms  of  local  affairs  or  mu- 
nicipal business.  It  Is,  however,  contended 
by  the  appellant  that  the  phraseology  em- 
ployed should,  In  the  Interest  of  moderation, 
receive  judicial  construction;  that  it  is  the 
duty  of  courts  to  construe  legislative  acts  so 
as  to  effectuate  legislative  Intention ;  to  con- 
fine broad  language,  going  beyond  legislative 
intention,  within  narrow  limits;  and  to 
extend  language  not  coming  fully  up  to  the 
legislative  intention  to  a  broader  applica- 
tion, in  order  that  the  will  of  the  lawmak- 
ing power  may  be  effectuated.  Undoubted- 
ly, It  is  true  that  the  central  idea  should 
be  to  effectuate  the  legislative  intention. 
But  to  discover  that  intention  is  a  difficult 
proposition.  It  seems  to  us  that  the  canons 
of  construction  recommended  by  the  learned 
counsel  are  so  flexible,  and  the  powers  con- 
ferred upon  the  court  so  unhampered,  that 
there  would  be  great  danger  that  the  intent 
of  the  Legislature  would  too  frequently  be 
found  to  be  simply  a  reflection  of  the  views 
of  the  court  on  the  question  of  the  public 
policy  involved  in  the  act  construed,  which 
would  In  reality  be  a  usurpation  of  the  leg- 
islative functions.  Some  authorities  and 
courts,  especially  the  English  courts,  have 
recognized  what  they  are  pleased  to  term  an 
"equitable"  construction;  but  it  is  the  con- 
census of  judicial  opinion  that,  while  equi- 
table construction  may  be  tolerated  In  reme- 
dial statutes,  it  should  always  be  resorted  to 
with  great  caution,  and  never  extended  to 
mere  arbitrary  regulations  of  matters  of  pub- 
lic policy.  When  the  language  of  the  act 
Is  plain,  free  from  ambiguity,  and  devoid  of 
uncertainty,  it  is  unanimously  held  that 
there  Is  no  room  for  construction,  and  that 
inconvenience  following  the  enforcement  of 
the  law  as  expressed  can  have  no  weight  in 
the  construction  of  the  statute. 

Sedgwick  on  Constr.  Stat  &  Const  Law,  p. 
265,  in  discussing  this  question,  says:  "Of 
those  rules  of  construction,  none  can  be  more 
dangerous  than  that  which,  distinguishing  be- 
tween the  intent  and  the  words  of  the  Leg- 
islature, declares  that  a  case  not  within  the 
meaning  of  a  statute  according  to  the  opin- 
ion of  the  judges  shall  not  be  embraced  with- 
in, the  operation  of  statute,  although  it  Is 
clearly  within  the  words;  or,  vice  versa, 
that  a  case  within  the  meaning,  though  not 
within  the  words  shall  be  embraced.  We 
should  Invariably  deem  it  our  duty  to  defer 
to  the  expression  of  the  Legislature  to  the 
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letter  of  the  statute,  when  free  from  ambi- 
guity and  doubt,  without  indulging  in  specu- 
lations, either  upon  the  impropriety  or  hard- 
ship of  the  law." 

Bat  we  think  the  position  of  the  appel- 
lant is  untenable,  even  under  the  provisions 
of  section  740.  There  is  nothing  in  that  sec- 
tion which  undertakes  to  specify  or  limit  the 
duties  of  a  mayor  as  an  executive  officer. 
In  fact,  he  is  not  even  described  as  an  ex- 
ecutive officer,  but  as  a  legislative  officer; 
and  the  objection  to  the  proposed  charter 
is  that  it  in  reality  makes  nothing  of  him  but 
a  legislative  officer.  It  is  contended  by  the 
learned  counsel  for  appellant  that,  while 
the  section  does  not  specifically  provide  that 
the  executive  power  shall  reside  In  a  mayor, 
it  is  necessarily  implied  by  the  mention  of 
that  official ;  that  If  no  function  other  than 
acting  in  conjunction  with  the  city  council 
in  matters  of  legislation  was  Intended  to  be 
performed  by  the  mayor,  no  mention  of  such 
official  would  have  been  made,  and  the  man- 
date of  the  law  would  have  been  simply 
that  the  legislative  power  of  the  city  should 
be  vested  In  6  city  council  Hence  it  is  nec- 
essarily Implied  that  cities  of  the  first  class 
are  each  to  have  a  mayor  possessing  the  dis- 
tinguishing characteristics  of  that  office.  But 
there  is  no  room  for  an  implication  when 
the  plain,  mandatory  provisions  of  the  stat- 
ute are  to  the  contrary.  And  as  we  have 
seen,  section  740  provides  that  the  mayor  and 
council  shall  have  such  powers  as  may  be 
provided  for  in  its  charter,  and  that  they 
shall  perform  such  duties  and  receive  such 
compensation  as  may  be  prescribed  in  such 
charter.  It  is  further  contended  that  the 
matter  does  not  rest  on  implication  alone, 
because  section  7  of  the  act  of  1889-90,  above 
quoted,  confers  on  cities  of  the  first  class 
powers  which  are  now,  or  may  hereafter  be, 
conferred  upon  incorporated  towns  and  cit- 
ies by  the  laws  of  this  state;  and  as  to 
towns  and  cities  of  the  second  and  third 
classes,  it  is  found  that  each  of  them  is 
provided  with  a  mayor,  and  the  powers  of 
that  functionary  are  clearly  denned.  It 
seems  to  us  that,  Instead  of  this  proving  the 
theory  contended  for  by  the  appellant,  it 
tends  to  strengthen  the  opposite  theory,  viz., 
that  larger  powers  were  intended  to  be  con- 
ferred upon  cities  of  the  first  class  than 
upon  cities  of  the  second  class,  and  that 
cities  of  the  first  class  are  therefore  not 
subject  to  the  limitations  Imposed  by  the 
law  quoted  upon  towns  and  cities  of  the 
second  and  third  classes. 

It  does  not  necessarily  follow,  from  the 
fact  that  the  statute  provides  that  the  legis- 
lative powers  of  the  cities  of  the  first  class 
shall  be  vested  in  a  mayor  and  city  council, 
that  the  mayor  is,  within  the  contemplation 
of  the  law,  an  executive  officer.  Nor  do  the 
cases  cited  by  counsel  for  appellant  sustain 
that  view.  In  Cochran  v.  McCleary,  22  Iowa, 
75,  which  was  a  case  embracing  the  right  of 
the  mayor  to  preside  over  the  city  council, 


Judge  Dillon  said:  "In  this  country  the  doc- 
trine has  been  recognized  that  corporations, 
public  or  private,  could  be  created  only  by 
act  of  the  Legislature,  and  they  and  their 
officers  had  and  could  exercise  only  the  pow- 
ers granted  to  them,  either  expressly  or  by 
implication."  Inasmuch  as  our  statute  sees 
fit  to  relegate  to  the  charter  the  enumerating 
and  conferring  of  the  powers  upon  the  mayor 
and  the  councilmen,  it  would  seem,  under 
the  theories  of  the  case  cited,  that  there  is 
where  the  power  would  rest.  In  Waldo  v. 
Wallace,  12  Ind.  569,  it  was  held  that  the 
mayor  of  a  city,  organized  under  the  Gen- 
eral Laws  of  1857,  was  a  judicial  officer  with- 
in the  meaning  of  that  constitutional  provi- 
sion, if  at  the  time  of  his  election  no  order 
had  been  made  by  the  city  council  for  the 
election  of  a  city  judge  and  no  such  judge 
had  been  elected,  and  that  the  statute  con- 
ferring judicial  powers  upon  the  mayor  of 
a  city  was  not  unconstitutional;  and  that 
was  the  real  question  In  the  case.  In  the 
discussion  of  the  case,  however,  it  was  said 
that  the  powers  and  duties  of  a  mayor  or 
other  head  officers  of  a  corporation  depend 
in  general  upon  the  provisions  of  charters,  or 
prescriptive  usage  of  the  corporation,  or  ex- 
press provisions  of  an  act  of  Parliament,  but 
that  the  power  and  authority  which  mayors 
possess,  being  given  to  them  by  local  regu- 
lations, vary  In  different  places.  So  that  It 
repudiates  the  Idea  that  a  mayor  has,  by 
virtue  of  his  position  as  mayor,  any  execu- 
tive or  other  authority  which  is  not  confer- 
red upon  him  by  the  Legislature,  or  by  the 
charter  under  legislative  direction.  Bouvler, 
In  describing  a  mayor,  says:  "It  Is  gener- 
ally his  duty  to  cause  the  laws  of  the  city 
to  be  enforced,  and  to  superintend  inferior 
officers  such  as  constables,  watchmen,  and 
the  like.  But  the  power  and  authority  which 
mayors  possess,  being  given  to  them  by  local 
regulations,  vary  in  different  places.''  An- 
derson's definition  Is:  "The  chief  or  exec- 
utive magistrate  of  a  city.  His  principal 
duty  is  to  enforce  the  laws  of  the  city.  He 
may  also  preside  over  the  mayor's  court, 
which  has  jurisdiction,  concurring  with  the 
courts  of  other  committing  magistrates,  over 
offenses  perpetrated  within  the  city  limits, 
and  of  special  matters  given  by  statute." 
So  that  it  will  be  seen  that  his  duties 
may  be  legislative,  executive,  or  judicial,  ac- 
cording to  the  law  in  force  In  his  jurisdic- 
tion. The  state  law  nowhere  confers  upon 
the  mayor  the  right  of  veto.  He  does  not 
possess  it,  unless  It  Is  conferred  by  charter. 

Something  has  been  said  to  the  effect  that 
this  charter  cannot  be  sustained  under  the 
republican  form  of  government  guaranteed 
to  the  states  by  the  federal  Constitution. 
Section  4,  art  4,  of  that  document  provides: 
"The  United  States  shall  guarantee,  to  every 
state  in  this  Union  a  republican  fornTT^ <pj- 
ernment,  and  shall  protect  each  of  them 
against  invasion.  •  •  * "  In  addition  to 
the  fact  that  this  guaranty  applies  only  to  & 
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state  government,  it  means  only  such  a  gov- 
ernment as  is  under  the  control  of  the  peo- 
ple; or,  In  other  words,  a  representative  gov- 
ernment At  the  time  of  that  enactment, 
there  was  no  thought  of  an  encroachment  on 
the  part  of  the  people,  and  consequently  no 
attempt  to  guard  against  It  The  apprehen- 
sion was  exactly  the  reverse.  It  was  an  en- 
croachment upon  the  rights  of  the  people 
which  the  fathers  sought  to  prevent;  and  It 
would  be  impossible  to  violate  the  spirit  of 
that  provision  by  enlarging  the  representa- 
tive powers  of  the  people.  The  distinction 
between  a  democratic  form  of  government 
and  a  republican  form  of  government,  in  the 
sense  In  which  the  term  is  used  in  the  fed- 
eral Constitution,  is  more  theoretical  than 
real,  for  the  vital  idea  in  both  is  a  govern- 
ment by  the  people  ;  and  whether  the  will  of 
the  people  be  expressed  through  a  representa- 
tive or  through  a  personal  announcement  it 
is  but  a  difference  in  form  of  expression. 
The  action  of  the  representative  must  pro- 
ceed upon  the  theory  that  he  is  expressing 
the  will  of  the  constituency;  otherwise  the 
theory  of  a  republican  form  of  government 
Is  a  delusion.  That  the  power  never  has 
been  supposed  td  apply  to  minor  departments 
of  the  state  is  shown  by  the  form  of  county 
governments  which  have  been  provided  for  by 
so  many  of  the  states.  The  beard  of  county 
commissioners,  clothed  with  the  authority 
with  which  they  are  clothed,  especially  in 
our  state,  is  a  common  form  of  government 
by  commission,  which  is  universally  sus- 
tained. 

Sustaining  the  view  which  we  have  ex- 
pressed with  relation  to  the  object  of  the  con- 
stitutional guaranty,  It  is  said  by  Mr.  Cool- 
ey,  in  his  work  on  Constitutional  Limita- 
tions, page  42:  "The  last  provisions  that 
we  shall  here  notice  are  that  the  United 
States  shall  guarantee  to  every  state  a  re- 
publican form  of  government,  and  that  nc 
state  shall  grant  any  title  of  nobility.  The 
purpose  of  these  is  to  protect  a  Union  found- 
ed on  republican  principles,  and  composed 
entirely  of  republican  members,  against  aris- 
tocratic and  monarchical  innovations."  Nor 
are  we  without  the  authority  of  cases  to  sus- 
tain this  view.  In  Eckerson  v.  City  of  Des 
Moines,  137  Iowa,  455,  115  N.  W.  177,  where 
the  question  of  republican  form  of  govern- 
ment was  Involved,  under  an  act  of  the  Gen- 
eral Assembly  providing  for  the  government 
of  certain  municipalities  where  the  initiative 
and  referendum  was  brought  in  question,  the 
act  was  sustained ;  and  it  was  held  that  the 
contention  that  the  constitutional  guaranty 
which  we  have  just  mentioned  ran  not  alone 
to  the  state,  but  to  the  various  subdivisions 
thereof,  was  not  tenable;  but  that  the  pur- 
pose of  the  federal  Constitution  was  to  pro- 
vide a  form  of  government  republican  in 
character,  for  the  states  as  a  united  whole. 
Said  the  court:  "This  is  manifest  from  the 
history  of  the  times,  the  contemporaneous 


writings  and  public  addresses,  the  constitu- 
tional debates,  and  the  provisions  of  the  In- 
strument Itself,  as  adopted.  And  whatever 
may  be  the  form  of  words  employed  by  the 
lexicographers — and  they  are  more  or  less 
varied — to  define  what  is  meant  by  the  ex- 
pression 'a  republican  form  of  government,' 
It  is  clear  that  it  was  understood  by  the  fa- 
thers to  mean  a  government  by  the  people, 
through  representatives  appointed. by  them 
to  the  various  departments,  executive,  legls-, 
lative,  and  Judicial,  as  provided,  either  by 
direct  vote  or  through  some  intervening  of- 
ficer or  body  by  them  selected,  and  appoint- 
ed by  direct  vote  for  the  purpose.  Now,  at 
the  time  the  Constitution  was  adopted,  as  it 
is  well  known,  there  were  in  existence  13 
states,  each  thereof  supreme  as  related  to  Its 
own  domestic  affairs,  and  in  each  of  which 
the  government  was  divided  into  three  de- 
partments, executive,  legislative,  and  Judicial, 
and  carried  on  through  representatives  se- 
lected from  time  to  time  by  vote  of  the  peo- 
ple. It  is  to  be  noted,  however,  that  the 
form  of  local  government  provided  for  mu- 
nicipalities and  other  state  subdivisions  va- 
ried In  the  different  states.  In  some,  pure 
democracy  obtained  through  the  medium  of 
the  'town  meeting';  in  others,  boards  of  se- 
lectmen were  chosen,  etc.  That  the  form  of 
government  in  vogue  in  these  states  was  re- 
publican was  not  made  the  subject  of  ques- 
tion when  the  federal  Constitution  came  to 
be  considered.  No  one  of  such  states  was 
called  upon  to  amend  its  plan  of  government, 
state  or  municipal,  to  bring  it  into  harmony 
with  the  plan  proposed  for  the  federal  gov- 
ernment" And  this  was  the  view  expressed 
by  this  court  in  Hartig  v.  Seattle,  supra, 
where  it  was  said,  in  discussing  the  validity 
of  the  charter  of  Seattle  concerning  the 
power  to  provide  for  the  initiative  and  refer- 
endum: "It  can  scarcely  be  contended  that 
this  plan  Is  inconsistent  with  a  republican 
form  of  government  the  central  idea  of 
which  Is  a  government  by  the  people.  Wheth- 
er the  expression  of  the  will  of  the  people  be 
made  directly  by  their  own  acts,  or  through 
representatives  chosen  by  them  is  not  ma- 
terial. The  important  consideration  is  a  full 
expression." 

This  doctrine  is  based  upon  the  distinction 
between  the  Constitution  of  the  United 
States  and  the  Constitutions  of  the  different 
states.  The  Constitution  of  the  United  States 
is  a  grant  of  power ;  that  is  to  say,  Congress 
was  granted  such  powers  only  as  were  ex- 
pressed in  the  grant.  The  remaining  pow- 
ers rested  In  the  people.  And  when  looking 
for  the  powers  of  Congress,  we  search  for 
powers  delegated;  while  the  Constitution  of 
the  state  Is  simply  a  limitation  upon  the 
powers  of  the  Legislature,  and  all  power 
which  is  not  limited  by  the  Constitution  in- 
heres In  the  Legislature  as  a  representative 
body,  and  primarily  In  the  people.  Hence, 
as  applied  to  this  particular  case,  the  only 
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limitation  on  the  part  of  the  powers  of  the 
city  government  to  enact  laws  through  the 
medium  of  a  charter  Is  that  they  shall  be 
In  accordance  with  general  laws;  and  the 
Legislature,  as  we  have  seen,  being  the  de- 
positary of  authority  under  the  Constitu- 
tion, we  can  look  for  restrictions  upon  the 
rights  of  the  people  only  to  the  general  laws. 

In  Brown  v.  City  of  Galveston,  97  Tex.  1, 
75  S.  W.»  488,  It  was  held  that  the  charter 
of  the  city  of  Galveston,  in  conferring  upon 
the  president  and  board  of  commissioners, 
a  majority  appointed  by  the  Governor,  the 
power  of  governing  the  city,  usually  commit- 
ted to  a  mayor  and  city  council,  was  not 
void  as  violating  article  6,  |  3,  of  the  Consti- 
tution giving  all  qualified  electors  the  right 
to  vote  for  a  mayor  and  all  other  elective  offi- 
cials. Nor  was  it  beyond  the  power  of  the 
Legislature  to  enact,  as  being  In  derogation 
of  an  inherent  right  of  local  self-government 
by  municipalities,  arising  by  implication  from 
history  and  tradition  in  that  state.  In  dis- 
cussing the  principles  involved,  it  was  said: 
M  The  legislative  power  of  this  state*  means 
all  of  the  power  of  the  people  which  may 
properly  be  exercised  in  the  formation  of 
laws  against  which  there  Is  no  Inhibition  ex- 
pressed or  implied  In  the  fundamental  law. 
Since  a  municipal  corporation  cannot  exist 
except  by  legislative  authority,  can  have  no 
officer  which  is  not  provided  by  its  charter, 
and  can  exercise  no  power  which  is  not 
granted  by  tbe  Legislature,  it  follows  that 
the  creation  of  such  corporations  and  every 
provision  with  regard  to  their  organization  Is 
the  exercise  of  legislative  power  which  in- 
heres in  the  whole  people,  but  by  the  Con- 
stitution is  delegated  to  the  Legislature; 
therefore,  it  is  within  the  power  of  the  Leg- 
islature to  determine  what  form  of  govern- 
ment would  be  most  beneficial  to  the  public 
and  to  the  people  of  a  particular  commu- 
nity"—citing  Cooley,  Const.  LIm.  205,  where 
that  author  says:  "Nor  are  the  courts  at 
liberty  to  declare  an  act  void  because,  in 
their  opinion,  it  Is  opposed  to  a  spirit  sup- 
posed to  pervade  the  Constitution,  but  not 
expressed  in  words."  It  was  also  held  in 
city  of  Greenville  v.  Pridmore,  86  S.  C.  442, 
68  S.  E.  636,  that  the  constitutional  require- 
ment with  respect  to  the  separation  of  the 
three  departments  of  the  government  refers 
to  the  state  government  and  state  officers,  and 
not  to  the  government  of  municipal  corpora- 
tions and  their  officers.  In  Spartanburg  v. 
Parris,  85  SL.C.  227.  67  S.  E.  246,  it  was  held 
that  the  constitutional  provision  that  no  per- 
son exercising  the  functions  of  one  depart- 
ment of  the  government  shall  assume  or 
discharge  the  duties  of  another  does  not  ap- 
ply to  municipal  corporations.  To  the  same 
effect  are  Graham  v.  Roberts,  200  Mass.  152, 
85  N.  E.  1009,  and  Baltimore  &  O.  R.  Co.  v. 
Town  of  Whiting,  161  Ind.  228,  68  N.  E.  266. 

There  being  no  violation  of  statutory  law 


In  the  proposed  charter,  the  demurrer  was 
properly  sustained. 
Judgment  affirmed. 

PARKER,  MORRIS,  MOUNT,  PULLER- 
TON,  CROW,  GOSE,  and  CHADWICK,  JJ„ 
concur. 


STATE  v.  WILLIAMS. 
(Supreme  Court  of  Washington.  March  3. 1911.) 

1.  Criminal  Law  (f  422*)— Evidence— Ad- 
missibility. 

Even  though  no  conspiracy  be  charged  in 
the  information  and  the  defendants  are  sep- 
arately tried,  evidence  of  conversations  and 
statements  of  a  codefendant  are  admissible  in  a 
prosecution  for  obtaining  money  under  false  pre- 
tenses, where  there  was  a  concerted  action  be- 
tween them. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §5  984-988 ;  Dec.  Dig.  |  422. •] 

2.  Criminal  Law  (j  761*)— Instructions— 
Comment  on  Evidence. 

Where  the  defendant  in  a  prosecution  for 
false  pretenses  denied  that  money  found  on  his 
person  was  money  stolen,  an  instruction  that 
the  possession  of  money  recently  stolen  raised 
no  presumption  that  the  possessor  was  the 
thief,  but  is  a  circumstance,  taken  with  any  ex- 
planation of  the  possession,  to  be  weighed  in 
determining  defendant's  guilt,  was  not  improper 
as  a  comment  on  the  evidence,  in  assuming 
that  the  money  was  recently  stolen. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $i  1731,  1738,  1754-1764, 1771; 
Dec.  Dig.  |  761.'] 

3.  Criminal  Law  (§  1172*)— Appeal  and 
Error— Harmless  Error— Instructions. 

Where  the  instructions  are  more  favorable 
to  a  defendant  than  the  evidence  warrants,  a 
technical  defect  in  one  of  them  will  be  consid- 
ered as  harmless  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  3160;  Dec  Dig.  |  1172.*] 

Department  2.  Appeal  from  Superior 
Court,  Kittitas  County;  Ralph  Kauffman, 
Judge. 

J.  B.  Williams  was  convicted  of  obtaining 
money  under  false  pretenses,  and  appeals. 
Affirmed. 

Welch  &  Crotty,  for  appellant  E.  K. 
Brown,  for  the  State. 

CHADWICK,  J.  The  testimony  of  the 
state  shows  that  on  the  night  of  the  2d  day 
of  December,  1909,  the  prosecuting  witness. 
Reuben  Johnson,  took  Northern  Pacific  train 
No.  258,  east-bound,  leaving  Seattle  at  11:30 
at  night;  that  between  Seattle  and  Au- 
burn he  picked  up  an  acquaintance  with  ap- 
pellant's codefendant,  informed  against  as 
Brown,  who  represented  to  him  that  his 
name  was  Harris,  that  he  was  engaged  In 
the  butchering  business  In  East  St  Louis, 
that  his  brother  had  died  at  Everett  e  month 
or  two  before,  that  he  had  gone  to  Everett  at 
the  request  of  his  brother's  wife,  to  assist 
her  in  fixing  up  his  brother's  affairs,  that  be 
had  so  far  accomplished  this  purpose  as  to 
permit  his  sister-in-law  to  leave  Everett  and 
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that  she  and  her  children,  as  well  as  his 
own  wife,  were  in  a  rear  coach.  Harris,  or 
Brown,  as  the  case  may  be,  further  repre- 
sented to  Johnson  that  he  had  had  some 
difficulty  in  shipping  his  sister-in-law's  goods, 
a  part  of  them  being  lost  or  misplaced  at 
Seattle;  that  the  property  consisted  of  a  lot 
of  household  goods  and  a  jewelry  stock  of 
the  value  of  about  $17,000,  which  was  In 
the  express  car.  During  the  night  Harris 
went  to  the  rear  of  the  train  several  times, 
carrying  the  impression  to  Johnson  that 
he  was  looking  after  his  folks;  and  he 
likewise  went  to  the  front  part  of  the  train 
two  or  three  times,  holding  out  to  Johnson 
the  Impression  that  he  was  making  inquir- 
ies about  the  express  matter  and  goods  men- 
tioned above.  A  short  time  before  the  train 
reached  Cleelum,  Brown  returned  from  the 
front  of  the  train,  saying  that  everything  was 
all  right;  that  the  missing  packages  had 
been  located.  When  the  train  stopped  at 
Cleelum,  appellant,  wearing  a  trainman's  cap, 
came  into  the  car  where  Johnson  and  Brown 
were  sitting  and  inquired  for  Mr.  Harris. 
Brown  Identified  himself  as  the  person  want- 
ed, whereupon  appellant  said  that  he  was 
the  station  agent  at  Cleelum,  and  that  he 
had  a  charge  of  $88  against  the  express  mat- 
ter which  Harris  had  on  the  train.  There- 
upon Brown  produced  a  check  for  about 
$800.  This  appellant  refused  to  receive, 
saying  that  he  did  not  carry  change  for  such 
an  amount  of  money.  Brown  then  asked  the 
prosecuting  witness  if  he  could  pay  the  mon- 
ey. Upon  being  told  that  he  did  not  have 
that  amount,  Brown  said,  "How  much  have 
you  got?"  Johnson  said  that  he  had  $80. 
Brown  then  said  that  would  be  enough,  as 
he  had  found  that  he  had  $20  In  money,  and 
that  if  Johnson  would  let  him  have  the  mon- 
ey he  would  cash  the  check  at  the  next  sta- 
tion and  repay  him.  Johnson  did  so,  where- 
upon appellant  and  Brown  left  the  car  to 
make  the  change.  As  they  left  the  car, 
Brown  said  to  the  prosecuting  witness,  "You 
keep  my  seat  for  me."  After  a  few  moments 
Johnson  became  suspicious  and  went  out  on 
the  platform.  Brown  and  appellant  had  dis- 
appeared. The  train  was  ready  to  go  and 
the  conductor  refused  to  hold  It  longer. 
Johnson  went  on  to  Ellensburg,  returning  on 
the  next  train.  From  Ellensburg  he  had 
communicated  with  the  city  marshal  of  Clee- 
lum, who  met  him  and,  upon  his  identifica- 
tion, arrested  appellant  and  Brown,  who 
were  about  to  take  the  same  train,  west- 
bound. 

It  Is  admitted  that  appellant  went  to 
Cleelum  on  that  train,  but  he  disclaims  any 
acquaintance  with  or  knowledge  of  Brown 
prior  to  that  morning,  when  be  met  him  in 
Cleelum.  It  Is  shown  that  they  had  several 
drinks  together,  and  that  they  ate  break- 
fast together.  When  searched,  $24  was  tak- 
en from  appellant;  but  on  a  second  search, 
two  $20  bills  were  found  concealed  in  his 
hand.   About  $8  was  found  on  Brown,  and 


thereafter  the  sheriff  found  two  $20  bills  con- 
cealed in  his  overcoat  The  facts  so  far  as 
they  pertain  to  appellant  are  in  the  main  de- 
nied. He  maintains  that  he  went  to  Cleelum 
at  the  suggestion  of  a  saloon  man  In  Seat- 
tle, for  whom  it  Is  shown  he  worked  as  an 
extra  bartender ;  but  that  he  found  upon  in- 
quiry that  there  was  already  a  surplus  of 
bartenders  in  Cleelum,  and  he  was  taking 
the  first  train  back  to  Seattle.  Testimony 
was  also  introduced  tending  to  account  for 
the  money  found  In  his  possession;  it  being 
shown  that  he  had  pawned  a  ring  for  $100 
on  the  day  before.  Appellant  and  Brown 
were  informed  against  jointly,  but  appellant 
claimed,  and  was  granted,  a  separate  trial. 
The  jury  found  against  him  upon  all  the 
disputed  questions  of  fact,  and  he  brings  this 
case  to  us,  assigning,  first,  that  the  court 
erred  in  admitting  the  testimony  of  the 
prosecuting  witness,  detailing  the  conversa- 
tions and  statements  of  his  codefendant 
Brown,  not  made  in  his  presence. 

It  is  contended  that  this  ruling  deprived 
appellant  of  the  benefit  of  a  separate  trial, 
inasmuch  as  no  conspiracy  Is  charged  In  the 
Information.  Such  evidence  Is  admissible 
whether  defendants  are  tried  Jointly  or  sep- 
arately. Otherwise,  although  the  crime  be 
single,  if  it  be  committed  by  two  or  more, 
a  conviction  might  be  avoided  In  every  case 
by  demanding  separate  trials.  This  question 
was  first  presented  to  this  court  in  State  v. 
Payne,  10  Wash.  545,  89  Pac.  157.  In  that 
case  Payne  was  tried  separately,  and  state- 
ments of  his  codefendants  were  put  in  evi- 
dence against  him.  While  the  court  said  In 
that  case  that  only  such  statements  had  been 
admitted  as  were  made  In  the  presence  of 
the  defendant,  yet  the  argument  of  the  court 
show's  that  it  was  mindful  of  the  broader 
rule.  It  was  there  said:  "The  statements 
and  acts  of  the  appellant,  or  those  to  which 
he  was  a  party,  were  admissible  for  the  pur- 
pose of  showing  the  surroundings  and  cir- 
cumstances which  culminated  in  the  assault. 
The  Jury  were  entitled  to  know  the  state  of 
mind  of  the  defendant  and  those  with  whom 
he  was  so  intimately  associated.  Such  knowl- 
edge would  better  enable  them  to  determine 
the  facts  connected  with  the  assault  itself. 
This  evidence  was  therefore  admissible,  for 
the  purpose  of  placing  the  jury  In  possession 
of  the  circumstances  which  led  up  to  the 
assault  in  which  the  fatal  wound  was  inflict- 
ed. *  *  *  To  our  minds  It  clearly  ap- 
peared from  the  proofs  that  these  persons 
were  acting  In  unlawful  concert  •  *  * 
This  being  so,  the  court  could  have  rightfully 
opened  the  door  as  to  the  statements  and 
actions  of  one  or  all  of  these  parties  much 
wider  than  it  did."  See,  also,  State  v.  Mo 
Cann,  16  Wash.  249,  47  Pac.  443,  49  Pac. 
216;  State  v.  Dilley,  44  Wash.  207,  87  Pac. 
133.  In  the  latter  case  this  court  adopted 
the  expression  of  the  trial  judge  as  a  correct 
statement  of  the  law.  He  said:  "Her  state- 
ments made  at  that  time,  if  she  made  any, 
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are  competent  evidence  against  her  at  this 
time.  But  as  to  whether  or  not  it  constitutes 
any  evidence  against  the  other  two  defend- 
ants depends  upon  whether  or  not  the  proof 
shows  that  there  was  concerted  action  be- 
tween all  three  of  the  defendants."-  This 
court  continuing  said:  "The  parties  were  be- 
ing tried  jointly,  and  such  evidence  as  was 
admissible  against  one  of  them  was  proper- 
ly admitted,  its  applicability  to  the  others 
to  be  thereafter  controlled  by  proper  in- 
structions when  all  the  evidence  Is  Intro- 
duced" In  the  several  cases  cited  by  this 
court  and  to  which  we  have  referred,  there 
was  no  charge  of  conspiracy  made  in  the 
Information;  the  Dllley  Case  and  the  Mc- 
Cann  Case  being  robbery  cases,  and  the 
charges  being  brought  under  the  statute  de- 
fining that  crime.  It  Is  thus  Indicated  that 
the  admissibility  of  such  testimony  cannot 
be  resolved  by  looking  to  the  form  of  the 
pleading.  It  must  be  decided  by  reference 
to  the  facts  and  circumstances  of  the  partic- 
ular case.  If  the  defendant  be  charged 
with  another,  and  the  facts  show  a  concert 
of  action,  a  verdict  will  not  be  overthrown, 
because  it  has  been  necessary  in  the  develop- 
ment of  the  case  to  show  the  conduct  and 
conversation  of  the  parties,  if  In  the  end  It 
Is  made  to  appear  that  both  of  the  defend- 
ants were  parties  to  the  crime.  8  Enc.  Ev. 
420;  Coins  v.  State,  46  Ohio  St  457,  21  N. 
E.  476;  State  v.  Montgomery,  06  Iowa,  196, 
9  N.  W.  120. 

2.  It  is  next  urged  that  appellant  was  not 
sufficiently  identified.  This  Is  sought  to  be 
sustained  by  reference  to  the  testimony  of 
the  Justice  of  the  peace  who  conducted  the 
preliminary  examination.  He  said:  "Q.  You 
were  the  justice  of  the  peace  before  whom 
the  preliminary  examination  was  held  in 
this  case,  Mr.  Willis?  A.  Yes,  sir.  Q.  Your 
name  Is  S.  E.  Willis?  A.  Yes,  sir.  Q.  Will 
you  tell  to  the  Jury  what  the  prosecuting 
witness,  Reuben  Johnson  said,  when  he  was 
called  upon  to  testify  as  to  his  Identification 
of  the  defendant?  A.  Well,  Johnson  was 
asked  if  he  thought  that  was  the  man,  and 
said,  'I  think  that  is  the  man,'  and  Mr.  Wil- 
liams said,  'I  object  to  being  held  over  on 
that  kind  of  identification/  and  Mr.  Johnson 
said  he  was  the  man."  If  this  were  to  be 
held  Insufficient,  the  evidence  of  the  prose- 
cuting witness,  as  we  find  it  in  the  record, 
was  sufficient,  if  believed  by  the  Jury,  to 
warrant  the  verdict  in  this  regard. 

3.  Appellant  requested  the  following  In- 
struction: "The  court  Instructs  the  Jury 
that  It  is  the  possession  of  money  shown  to 
have  been  stolen  that  raises  the  presump- 
tion of  guilt  on  the  part  of  the  possessor,  not 
the  possession  of  a  like  property  merely,  and 
such  presumption  is  destroyed  whenever  a 
reasonable  explanation  is  given,  and  Is  not 
shown  to  be  untrue."  This  was  refused,  and 
in  lieu  thereof  the  following  was  given:  "I 


Instruct  you  that  the  mere  possession  of 
property  recently  stolen  does  not  of  itself 
raise  a  presumption  that  the  party  in  whose 
possession  it  is  found  stole  it,  but  it  is  a 
circumstance  to  be  taken  by  the  Jury  Into 
consideration  in  determining  the  guilt  or 
Innocence  of  the  defendant,  and  any  reason- 
able explanation  which  the  defendant  may 
make  as  to  his  possession  of  the  property  is 
also  to  be  taken  into  consideration  In  pass- 
ing upon  such  question.  Of  course,  this 
Instruction  applies  to  property  which  has 
been  Identified  as  that  stolen,  and  not  the 
property  which  merely  resembles  It"  It  is 
earnestly  contended  that  this  instruction 
was  a  comment  on  the  facts  and  was  preju- 
dicial, in  that  the  court  assumed  that  the 
money  found  in  the  possession  of  the  appel- 
lant was  4,recently  stolen."  State  v.  Ho  ma- 
son, 5  Wash.  499.  82  Pac.  Ill,  State  v.  Wal- 
ters, 7  Wash.  246,  84  Pac.  938,  1098,  State  v. 
Payne,  6  Wash.  663,  34  Pac  317,  and  State 
v.  Bliss,  27  Wash.  463,  68  Pac.  87,  are  cited 
by  appellant  as  sustaining  his  theory.  Meas- 
ured by  the  cases  relied  on,  we  find  no  vice 
in  the  instruction.  Instructions  must  be 
given  a  reasonable  Interpretation,  for  we 
must  assume  that  the  words  of  the  trial 
judge  fall  upon  the  ears  of  reasonable  men, 
and  that  they  will  not  take  a  single  phrase 
and  hang  their  verdict  upon  it;  but  that 
they  wfll  perform  their  duty  and  consider 
the  instructions  as  a  whole,  keeping  sight  of 
the  main  issue.  The  Jury  had  been  instruct- 
ed that  they  must  find  beyond  a  reasonable 
doubt  that  appellant  bad  obtained  the  money 
charged  to  have  been  stolen,  and  if  they 
did  not,  they  should  acquit  Taken  as  a 
whole  the  instructions  were  more  favorable 
to  the  appellant  than  the  evidence  warrant- 
ed, and  any  technical  objection  that  might 
be  charged  to  a  single  Instruction  was  more 
than  overcome  by  the  liberal  interpretation 
of  the  law  In  behalf  of  appellant  by  the  trial 
court. 
Judgment  affirmed. 

DUNBAR,  C.  J.,  and  CROW,  And  MOR- 
RIS, JJ.,  concur. 


STATE  v.  BROWN. 

(Supreme  Court  of  Washington.    March  S, 
1911,) 

1.  False  Pretenses  (|  38*)— Information— 
Variance. 

Where  the  information  in  a  prosecution 
for  obtaining  money  under  false  pretenses  al- 
leged that  the  crime  was  committed  on  North- 
ern Pacific  train  No.  258,  the  number  of  die 
train  was  immaterial,  if  the  train  be  otherwise 
identified,  and  hence  evidence  that  defendant 
had  no  jewelry  on  the  train,  as  he  claimed  to 
have,  was  properly  received,  though  the  number 
of  the  train  was  not  stated. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Dec  Dig.  |  3a*] 
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2.  False  Pretenses  (|  8*)—  Evidence— Fal- 
sity or  Claim. 

In  a  prosecution  for  obtaining  money  un- 
der false  pretenses,  as  a  loan  to  pay  charges 
due  a  railroad  for  the  carriage  of  jewelry,  the 
state  need  not,  to  convict,  show  that  there  was 
neither  debt  nor  goods. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  |  13;  Dec.  Dig.  5  8.»] 

8.  Criminal  Law  (f  1159*)— Evidence—  Stj»- 

FICIENOT. 

In  a  prosecution  for  obtaining  money  under 
false  pretenses,  the  weight  of  testimony  as  to 
the  identity  of  the  money  is  a  question  for  the 
lury. 

[Ed.  Note.— For  other  cases,  see  Criminal 

lf£'J*nt-  Di*  I*  3074-3083;  Dec  Dig.  § 
llow.'j 

4.  False  Pretenses  (f  47*)— Evidence— Ad- 
missibility. 

In  a  prosecution  for  obtaining  money  un- 
der false  pretenses,  evidence  that  the  sheriff 
found  certain  money  in  defendant's  coat  is  not 
rendered  irrelevant  by  a  failure  to  show  that 
the  coat  was  in  defendant's  possession  at  all 
times  after  his  arrest:  that  objection  going 
only  to  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Dec  Dig.  |  47.*] 

6.  Criminal  Law  (|  687*)— Trial— Recep- 
tion of  Evidence— Reopening  Case. 

The  reopening  of  a  criminal  case  after  the 

Sartiea  have  rested  is  a  matter  entirely  in  the 
iscretion  of  the  trial  court. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law^CenL  Dig.  ||  1621, 1622,  1625;  Dec  Dig. 

Department  2.  Appeal  from  Superior 
Court,  Kittlbas  County;  Ralph  Eauffman, 
Judge. 

A.  F.  Brown  was  convicted  of  obtaining 
money  under  false  pretenses,  and  he  appeals. 
Affirmed. 

Mires  &  Whitfield,  for  appellant  E.  K. 
Brown,  for  the  State. 

CHAD  WICK,  J.  This  case  Is  dependent 
upon  the  same  state  of  facts  as  the  case  of 
State  v.  Williams  Oust  decided)  113  Pac. 
780.  It  is  first  alleged  that  the  court  erred 
in  admitting  the  testimony  of  the  express 
messenger,  who  testified  that  he  had  no 
household  goods  or  Jewelry  In  his  posses- 
sion. This  error  is  predicated  upon  the  the- 
ory that  the  evidence  should  have  shown 
clearly  that  the  crime  had  been  committed 
on  Northern  Pacific  train  No.  258,  as  alleged 
in  the  information;  whereas  the  prosecut- 
ing witness  did  not  Identify  the  train  as 
No.  258,  and  it  was  not  shown  that  defend- 
ant ever  represented  that  he  had  any  goods 
or  jewelry  on  train  No.  258.  The  evidence 
shows  that  the  crime  was  committed  on  a 
Northern  Pacific  train,  and  we  think  the 
train  was  sufficiently  identified.  But  If  It 
were  not  so,  the  number  of  the  train  cannot 
be  held  to  be  a  material  allegation  of  the 
Information,  any  more  so  than  a  brand  or 
mark  when  used  In  a  pleading  to  identify 
property.  If  the  thing  be  otherwise  Identi- 
fied, as  it  was  in  this  case,  then  the  dis- 


tinguishing mark  or  number  becomes  imma- 
terial. 

It  is  next  contended  that  there  was  no 
evidence  to  prove  that  appellant  did  not 
in  fact  owe  the  Northern  Pacific  Railway 
Company  $88.  It  is  true  that  the  state  did 
not  prove  this  fact,  nor  was  it  required  to 
do  so.  The  state  was  not  bound  to  show 
more  than  the  false  pretenses  and  the  loss 
of  the  money.  It  may  be  that  appellant  does 
owe  the  Northern  Pacific  Railway  Company, 
but  that  fact  would  not  absolve  one  who 
falsely  pretended  that  he  had  a  right  to  col- 
lect the  amount  due,  or  the  one  who,  al- 
though he  be  in  fact  the  debtor,  prepared 
the  mind  of  the  victim  for  the  onslaught  up- 
on his  purse. 

It  Is  also  insisted  that  it  Is  not  shown 
that  the  goods  and  jewelry  were  not  in  the 
possession  of  the  Northern  Pacific  Railway 
Company,  or  in  the  possession  of  the  ap- 
pellant on  the  train  upon  which  he  was  rid- 
ing; that  the  state  went  no  further  than 
to  show  that  they  were  not  In  the  possession 
of  the  express  company.  We  think  this  con- 
tention Is  met  by  what  we  have  Just  said, 
and  needs  no  further  comment.  State  v. 
Montgomery,  56  Iowa,  195,  0  N.  W.  120. 

It  is  said  that  the  money  was  not  suffi- 
ciently Identified.  The  prosecuting  witness 
testified  that  it  was  "currency,"  "four  $20 
bills,"  "United  States  certificates,"  "United 
States  currency,"  "paper  money" ;  that  "one 
was  a  yellow  bill,"  etc.  This  court,  as  well 
as  many  others,  has  recognized  that  It  is 
generally  Impossible  to  identify  money  with 
any  great  degree  of  certainty,  and  the  best 
evidence  of  which  the  case  is  susceptible  is 
received,  leaving  the  fact  to  be  determined 
by  the  Jury.  In  State  Jones,  53  Wash. 
142,  101  Pac.  708,  we  said:  "Both  on  cross- 
examination  and  redirect  examination  the 
witness  testified  that  he  was  familiar  with 
'United  States  money,'  and  that  'It  was  Unit- 
ed States  currency,'  and  that  It  looked  like 
United  States  money.'  He  also  described  the 
several  denominations  of  the  bills  alleged  to 
have  been  stolen.  The  weight  to  be  given  to 
this  evidence  was  for  the  jury.  *  * 
State  v.  Johnson,  36  Wash.  294,  78  Pac.  903. 

On  the  evening  of  the  day  on  which  the 
robbery  was  committed,  and  after  appellant 
had  been  once  searched,  the  sheriff  found 
concealed  In  the  overcoat  of  the  appellant 
two  $20  bills,  and  was  permitted  to  testify 
to  this  fact  This  is  alleged  to  be  error,  be- 
cause it  was  not  shown  that  the  coat  was 
In  the  appellant's  possession  at  all  times  aft- 
er his  arrest  The  objection  goes  to  the 
weight  of  the  testimony,  and  not  to  Its  rel- 
evancy, and  appellant  is  foreclosed  by  the 
verdict  of  the  Jury. 

It  is  further  insisted  that  the  court  erred 
in  allowing  the  case  to  be  reopened  after  the 
parties  had  rested,  to  prove  the  Identity  of 
the  money  which  had  been  taken  from  the 
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possession  of  the  two  defendants  and  kept 
by  the  officers  pending  the  trial.  This  was 
a  matter  entirely  within  the  discretion  of 
the  trial  court  The  identity  of  the  money 
was  a  question  for  the  jury,  and  Is  likewise 
foreclosed  by  its  verdict. 
Judgment  affirmed. 

DUNBAR,  C.  J.,  and  CROW  and  MOR- 
RIS, J  J.,  concur. 


MONTANA  &  W.  OIL  CO.  y.  GIBSON  et  al. 
(Supreme  Court  of  Wyoming.    Feb.  28,  1911.) 

1.  Frauds,  Statute  of  (|  63*)— Interest  in 
Real  Estate— Assignment  of  Lease. 

Comp.  St.  1910,  §  3751,  provides  that  every 
contract  for  the  sale  of  real  estate,  or  lease 
thereof  for  more  than  one  year  shall  be  void 
unless  such  agreement,  or  some  note,  or  mem- 
orandum thereof,  be  in  writing  and  subscribed 
by  the  party  to  be  charged  therewith.  The 
owner  of  land  executed  an  agreement  by  which 
he  sold  and  conveyed  to  the  second  party,  his 
heirs  and  assigns,  all  of  the  oil,  gas,  coal  and 
other  minerals  under  certain  lands,  together 
with  the  right  of  ingress  and  egress,  for  the  pur- 
pose of  drilling,  mining,  and  operating  for  min- 
erals. The  agreement  called  for  royalties  for 
the  several  minerals,  if  discovered,  the  second 
party  to  have  and  hold  the  premises  for  the 
purpose  of  drilling  for  oil,  or  mining  for  other 
minerals.  In  case  the  second  party  should 
discover  oil  or  minerals,  that  the  conveyance 
was  to  be  in  effect  for  10  years  from  the  discov- 
ery, and  as  much  longer  as  the  gas  or  other 
minerals  could  be  produced  in  paying  quanti- 
ties, but  that  if  operations  were  not  begun 
within  six  months  the  grant  should  be  void, 
and  "this  lease  is  not  intended  as  a  mere  fran- 
chise, but  is  intended  as  a  conveyance  of  the 

eroperty  therein  mentioned."   Held,  that  a  ver- 
al  assignment  of  this  lease  was  void  under  the 
statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  |  98;  Dec  Dig.  §  63.*] 

2.  Replevin  (|  107*)— Alternative  Judg- 
ment. 

Comp.  St.  1910,  |  6010,  provides  that  prop- 
erty taken  under  a  writ  of  replevin  shall  be 
delivered  to  plaintiff  on  the  execution  of  an 
undertaking  that  plaintiff  will  prosecute  the 
action  and  pay  all  the  costs  and  damages  which 
may  be  awarded  against  him.  Section  5017 
provides  that  when  property  Is  delivered  to 
plaintiff,  if  the  jury  find  for  defendant,  they 
shall  assess  to  him  such  damages  as  they  think 
proper,  for  which,  with  costs,  the  court  shall 
render  judgment  against  plaintiff  and  his  sure- 
ties. Held,  in  an  action  of  replevin,  that  it 
was  proper  for  the  court  to  render  a  judgment 
for  damages  without  giving  the  defendant  the 
alternative  right  to  return  the  property. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  §8  424-428;  Dec  Dig.  8  107.*] 

Error  to  District  Court,  Sheridan  County; 
Carroll  H.  Parmelee,  Judge. 

Action  by  the  Montana  &  Wyoming  Oil 
Couiittiny  against  C.  E.  Gibson  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.  Affirmed. 

Rldgely  &  West,  for  plaintiff  in  error.  E. 
E.  Enterline,  for  defendants  In  error. 


BEARD,  CL  J.  The  plaintiff  In  error 
brought  this  action  in  the  district  court 
against  the  defendants  In  error  to  recover 
the  possession  of  certain  oil  well  drilling 
machinery  and  supplies,  to  which  it  claimed 
title  and  the  right  of  possession.  The  case 
was  tried  to  the  court  without  a  Jury.  The 
court  found  generally  for  the  defendants, 
and  specially  that  defendants  Gibson.  Veitch, 
and  Miller  were,  at  the  time  of  the  com- 
mencement of  the  action  and  prior  thereto, 
the  owners  of  said  property  and  had  the 
right  of  property  and  right  of  possession 
thereof  at  the  time  of  the  commencement  of 
the  action,  and  at  the  time  the  same  was 
taken  from  their  possession  en  the  writ  of 
replevin;  that  the  value  of  the  property  at 
the  time  it  was  so  taken  from  said  defend- 
ants was  $5,625.  Judgment  was  rendered  in 
favor  of  said  defendants  and  against  plain- 
tiff, and  its  sureties  on  the  undertaking  for 
said  sum  with  Interest  and  costs.  From  that 
judgment,  plaintiff  brings  error. 

The  principal  question  presented  is  wheth- 
er or  not  a  contract  by  which  plaintiff  claim- 
ed title  to  the  property  comes  within  the  fol- 
lowing provisions  of  our  statute  of  frauds 
(section  3751,  Comp.  St  1910):  "In  the  fol- 
lowing cases  every  agreement  shall  be  void 
unless  such  agreement  or  some  note  or  memo- 
randum thereof  be  In  writing,  and  subscrib- 
ed by  the  party  to  be  charged  therewith. 
•  *  *  Fifth.  Every  agreement  or  contract 
for  the  sale  of  real  estate,  or  the  lease  there- 
of, for  more  than  one  year." 

The  plaintiff  attempted  to  prove  that  the 
defendants  Gibson,  Veitch  and  Miller  had 
agreed  with  plaintiff  to  furnish  the  neces- 
sary machinery  and  perform  the  work  of  ex- 
ploiting certain  lands  in  Big  Horn  county 
for  oil  and  gas  according  to  the  terms  of 
certain  so-called  leases  held  or  controlled  by 
plaintiff,  and  according  to  certain  additional 
terms;  and  if  oil  or  gas  was  discovered  in 
said  lands  in  paying  quantities  to  develop 
said  land  and  pay  plaintiff  a  royalty ;  that  if 
said  defendants  failed  to  carry  out  any  of 
the  terms  of  the  contract  the  plaintiff  might 
repossess  itself  of  the  lands  and  take  posses- 
sion of  all  property  of  every  kind  placed  up- 
on the  land  or  used  about  the  wells.  The 
consideration  for  this  agreement  was  the 
nominal  sum  of  one  dollar  and  the  agreement 
of  the  plaintiff  to  assign  and  transfer  to 
said  defendants  all  of  its  right  title,  and  in- 
terest in  said  lands  acquired  by  virtue  of  said 
leases.  It  is  not  claimed  that  the  agreement 
or  any  note  or  memorandum  thereof  was  In 
writing  and  subscribed  by  said  defendants. 
The  district  court  struck  out  and  excluded 
the  testimony  tending  to  prove  a  verbal 
agreement  and  that  ruling  is  assigned  as  er- 
ror. Plaintiffs  contention  Is  that  the  agree- 
ment sought  to  be  proved  was  not  an  agree- 
ment or  contract  for  the  sale  of  real  estate 
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or  for  a  lease  thereof  for  more  than  one  year, 
and  hence  not  within  the  statute.  There 
were  a  number  of  these  leases,  so  called,  all 
of  the  same  tenor,  except  as  to  lessors,  lands 
described,  time  within  which  work  should  be 
commenced  and  duration.  The  language  of 
each  is  that  the  parties  of  the  first  part 
"hare  granted,  bargained,  sold,  and  conveyed, 
and  by  these  presents  do  grant,  bargain,  sell, 
and  convey  unto  the  party  of  the  second  part, 
his  heirs  and  assigns,  all  of  the  oil,  gas,  and 
coal,  and  other  minerals  In  and  under  the 
following  described  lands,  together  with  the 
right  of  Ingress  and  egress  at  all  times  for 
the  purpose  of  drilling,  mining  and  operating 
for  minerals."  Then  follow  provisions  for 
the  payment  of  royalties  for  the  several  min- 
erals. If  discovered,  and  other  provisions  and 
description  of  land.  "To  have  and  to  hold 
the  above  described  premises,  unto  the  said 
party  of  the  second  part,  heirs  and  assigns 
on  the  following  conditions:  In  case  opera- 
tions for  either  the  drilling  of  a  well  for  oil, 
or  mining  for  other  minerals,  are  not  begun 
and  prosecuted  with  due  diligence  within  six 
months  from  date  then  this  grant  shall  im- 
mediately become  null  and  void  as  to  both 
parties.  *  •  *  In  case  the  party  of  the 
second  part  should  bore  and  discover  either 
water,  oil,  or  other  minerals,  then  in  that 
event  this  lease,  Incumbrance,  or  conveyance 
shall  be  in  full  force  and  effect  for  ten  years 
from  the  time  of  the  discovery  of  said  prod- 
uct, and  as  much  longer  as  oil,  water,  gas 
or  other  minerals  can  be  produced  in  pay- 
ing quantities  thereon.  *  *  *  This  lease 
la  not  intended  as  a  mere  franchise,  but  is  In- 
tended as  a  conveyance  of  the  property  there- 
in mentioned,  and  It  is  so  understood  by  both 
parties  to  this  agreement." 

Whether  this  instrument  be  regarded  as  a 
conveyance  of  the  minerals  supposed  to  be 
contained  within  the  land  or  as  a  lease,  in 
either  event  an  agreement  to  transfer  or  as- 
sign the  right,  title,  and  interest  of  the  gran- 
tee or  leasee  therein  would  be  within  the 
provisions  of  the  statute  making  such  agree- 
ments void  unless  such  agreement  or  some 
note  or  memorandum  thereof  be  in  writing 
and  subscribed  by  the  party  to  be  charged 
therewith.  If  it  be  regarded  as  a  lease  It 
was  for  a  term  of  years,  subject  to  be  de- 
clared forfeited  by  the  lessor  for  failure  of 
the  lessee  to  begin  prospecting  within  six 
months,  or  his  failure  to  continue  the  same 
with  due  diligence;  the  forfeiture  clause  In 
the  lease  being  for  the  benefit  of  the  lessor. 
In  Underhill  on  Landlord  and  Tenant,  643, 
it  Is  said:  "The  rule  seems  firmly  establish- 
ed by  all  the  decisions  both  In  England  and 
America  that  however  absolute  and  certain 
the  words  of  the  forfeiture  may  be,  even 
though  they  shall  expressly  declare  the  lease 
null  and  void  or  at  an  end,  they  will  be  al- 
ways construed  as  meaning  that  It  Is  voida- 
ble merely  and  this  at  the  ootlon  of  the  les- 
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sor."  Ogden  v.  Hatry,  145  Pa.  640,  23  AtL 
334 ;  Mathews  v.  Gas  Co.,  179  Pa.  165,  36  Atl. 
216.  The  contract  by  which  plaintiff  claim- 
ed the  property  being  such  a  one  as  the  stat- 
ute requires  to  be  in  writing,  and  neither 
the  agreement  itself  nor  any  note  or  memo- 
randum thereof  being  In  writing  and  sub- 
scribed by  said  defendants— they  being  the 
parties  to  be  charged  therewith,  being  the 
parties  against  whom  the  contract  was 
sought  to  be  enforced  (20  Cyc.  272)— the  court 
properly  excluded  the  oral  testimony  by 
which  plaintiff  sought  to  prove  the  agree- 
ment 

It  Is  also  contended  that  the  court  erred 
in  not  rendering  an  alternative  Judgment. 
But  In  this  there  was  no  error.  Under  our 
statute  (section  5010,  Comp.  St  1910)  the 
property  taken  on  the  writ  Is  delivered  to 
the  plaintiff  upon  the  execution  of  an  under- 
taking to  the  defendant  "to  the  effect  that 
the  plaintiff  shall  duly  prosecute  the  action 
and  pay  all  costs  and  damages  which  may 
be  awarded  against,  him."  And  by  section 
5017, "Id.,  it  is  provided:  "When  the  proper- 
ty Is  delivered  to  the  plaintiff,  •  •  •  If 
the  jury,  upon  Issue  joined,  find  for  the  de- 
fendant they  shall  also  find  whether  the  de- 
fendant had  the  right  of  property  or  the 
right  of  possession  only,  at  the  commence- 
ment of  the  suit;  and  if  they  find  either  In 
his  favor,  they  shall  assess  to  him  such  dam- 
ages as  they  think  right  and  proper,  for 
which,  with  costs  of  suit  the  court  shall  ren- 
der judgment  for  the  defendant  against  the 
plaintiff  and  his  sureties."  There  is  no  stat- 
ute permitting  the  plaintiff  to  satisfy  such 
judgment,  either  in  whole  or  in  part,  by  a 
return  of  the  property.  "The  plaintiff's  un- 
dertaking, when  given,  stands  In  the  place  of 
the  property  to  the  extent  of  defendants'  In- 
terest and  the  property  passes  Into  the  ex- 
clusive possession  and  control  of  plaintiff. 
Smith  v.  McGregor,  10  Ohio  St  461;  Uphaus 
v.  Roof,  68  Ohio  St.  401,  67  N.  B.  717 ;.  Union 
Pac.  R.  R.  Co.  v.  U.  S.,  2  Wyo.  170."  Bos- 
well  v.  Bank,  16  Wyo.  161-208,  92  Pac.  624, 
93  Pac.  661. 

The  only  remaining  question  Is  as  to  the 
value  of  the  property.  Plaintiff  contends 
that  the  judgment  Is  excessive.  Plaintiff  al- 
leged In  Its  petition  that  the  property  was 
of  the  value  of  $5,000.  The  defendants  In 
their  answer  alleged  that  It  was  worth  $7,- 
000.  The  testimony  as  to  value  was  con- 
flicting; several  witnesses  stating  it  was 
worth  $7,000,  while  others  testified  that  It 
was  worth  less  than  $5,000.  We  think  the 
value  as  found  by  the  court  is  amply  sus- 
tained by  the  evidence. 

No  error  appearing  in  the  record,  the  Judg- 
ment of  the  district  court  Is  affirmed. 

Affirmed. 

SCOTT  and  POTTER,  JJ.,  concur. 
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HECHT  t.  ACME  COAL  CO. 
(Supreme  Court  of  Wyoming.    Feb.  28.  1911.) 

1.  Landlord  and  Tenant  (§  199%*)— Rent— 
Liability. 

Liability  for  a  month's  rent  due  the  1st 
of  the  month  in  advance  for  premises  used  for 
saloon  purposes  is  not  affected  by  expiration  of 
the  saloon  license,  on  the  9th. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  |  199%.*] 

2.  Landlord  and  Tenant  (J  205*)— Rent— 
Pebsons  Entitled— Assignee. 

Under  Comp.  St  1910,  §  4311,  providing 
for  maintenance  of  suits  by  the  real  party  in 
interest,  the  assignee  of  a  lessor's  rights  can  re- 
cover rent  subsequently  accruing,  without  hav- 
ing the  reversion,  especially  where  the  tenant 
has  attorned  to  him. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §§  808-815;  Dec.  Dig.  fi 
205.*] 

3.  Corporations  (|  82*)  —  Existence  —  Evi- 
dence—Sufficiency. 

A  certified  copy  of  plaintiffs  certificate  of 
incorporation  and  a  certified  copy  of  its  articles 
filed,  as  required  by  Comp.  St.  1910,  f  3906, 
prima  facie  proved  its  organization,  existence, 
authority  to  transact  business,  and  to  sue. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  !|  106-118,  2087;  Dec.  Dig.  §  32.*] 

4.  Corpobations  (§  448*) — Contracts  Before 
Incorporation  —  Assignments— Validity. 

An  assignment  of  rent  dated  before  the  as- 
signee's incorporation  takes  effect  from  organi- 
zation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  |  44a*] 

5.  Guaranty  (|  77*)— Liability  of  Guaran- 
tor. 

An  unconditional  guaranty  of  the  payment 
of  rent  bound  the  guarantor  primarily,  permit- 
ting the  landlord  to  proceed  directly  against 
him  on  the  tenant's  default. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  Si  87-90;  Dec.  Dig.  §  77.*] 

Error  to  District  Court,  Sheridan  County ; 
Carroll  H.  Parmelee,  Judge. 

Action  by  the  Acme  Coal  Company  against 
John  Hecht  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

Camplin  &  O'Marr,  for  plaintiff  in  error. 
Burgess  &  Kutcher,  for  defendant  in  error. 

SCOTT,  J.  One  Dan  McCoy  on  September 
12,  1908,  leased  a  certain  building  and  prem- 
ises situated  In  Sheridan  county  and  outside 
of  any  Incorporated  city  or  town  from  the 
copartnership  of  Darnell  &  Craig  for  the 
period  of  five  years,  commencing  October  1, 
1908,  and  to  terminate  October  1,  1913,  with 
the  privilege  of  renewing  the  lease  for  a  fur- 
ther period  of  five  years  for  saloon  purposes 
as  expressed  in  the  written  lease,  at  the 
monthly  rental  of  $100,  payable  in  advance 
on  the  1st  day  of  each  and  every  month  dur- 
ing the  term  of  the  lease,  and  the  further 
consideration  as  expressed  in  the  lease  of  the 
written  guaranty  of  John  Hecht,  the  plain- 
tiff in  error,  that  the  said  McCoy  would  per- 
form the  conditions  and  covenants  assumed 
by  him  under  the  terms  of  the  lease.  The 


lessors,  Darnell  A  Craig,  by  an  instrument 
In  writing,  on  November  5,  1908,  sold,  assign- 
ed, and  transferred  all  their  rights  and  priv- 
ileges under  and  by  virtue  of  such  lease  to 
Acme  Coal  Company,  a  corporation,  the  de- 
fendant in  error.  McCoy  entered  into  pos- 
session of  the  property  and  occupied  it  and 
conducted  a  saloon  business  therein  continu- 
ally to  July  24,  1909,  and  having  failed  to 
pay  a  balance  of  $15  rent  for  the  month  of 
July,  and  all  of  the  rent  for  the  months  of 
August,  September,  and  October,  1909,  the 
Acme  Coal  Company  made  demand  on  Mc- 
Coy and  Hecht  for  the  payment  of  the  same, 
and,  payment  being  refused,  commenced  this 
suit  and  recovered  Judgment  for  the  sum  of 
$315  and  costs  against  McCoy  and  Hecht 
The  cause  was  tried  to  the  court  without  the 
intervention  of  a  Jury.  McCoy  made  no 
appearance,  and  his  default  was  entered. 
Hecht  defended  and  brings  the  case  here  on 
bis  separate  assignments  of  error. 

1.  It  is  contended  that  the  judgment  is 
contrary  to  law  and  the  evidence.  Hecht's 
liability,  if  any,  arose  by  reason  of  the  fail- 
ure to  pay  the  rent  after  July  24,  1909,  and 
his  written  guaranty  following  the  signa- 
tures of  the  lessors  and  lessee  is  as  follows, 
to  wit:  "For  and  in  consideration  of  the 
leasing  of  the  above-described  premises  to 
the  party  of  the  second  part,  I,  John  Hecht, 
of  Sheridan  county,  Wyoming,  hereby  guaran- 
tee the  full,  complete,  and  faithful  perform- 
ance of  the  above  lease  with  all  Its  terms, 
conditions,  and  covenants  by  the  said  party 
of  the  second  part,  his  heirs,  and  assigns. 
John  Hecht  Witness:  James  H.  Burgess." 
Hecht's  defenses  were  two  in  number:  First 
a  general  denial ;  and,  second,  that  the  build- 
ing was  rented  for  saloon  purposes,  that 
McCoy  on  October  9,  1908,  applied  to  the 
board  of  county  commissioners  of  Sheridan 
county  for  and  received  an  annual  license  as 
a  retail  liquor  dealer,  the  business  to  be  con- 
ducted in  and  upon  said  leased  premises,  and 
that  it  was  so  conducted  until  July  24,  1909, 
when  he  vacated  the  premises  and  refused  to 
pay  the  rent  from  that  time  because  and  by 
reason  of  section  1,  c.  7,  Laws  1909  (section 
2833,  Comp.  St  1910),  which  provided  that 
the  board  of  county  commissioners  should 
refuse  to  grant  any  license  or  extend  any  ex- 
isting license  for  the  sale  of  liquors  at  any 
place  outside  of  incorporated  cities  and 
towns.  The  reply  put  In  issue  the  new  mat- 
ter set  up  as  a  second  defense. 

Upon  the  facts  there  is  practically  no  dis- 
pute. It  is  admitted  that  the  lease  was  valid 
at  the  time  of  its  execution,  but  It  is  con- 
tended that,  as  it  would  be  unlawful  to  use 
the  leased  premises  for  saloon  purposes  after 
October  9,  1909,  by  reason  of  the  act  above 
referred  to  prohibiting  a  license  therefor, 
McCoy  upon  vacating  the  premises  was  re- 
lieved from  further  liability  for  payment  of 
the  rent    The  license  under  which  McCoy 
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was  doln;  business  up  to  the  time  he  vacated 
the  premises  In  July,  1900,  was  In  no  way 
effected  by  the  act  of  the  Legislature.  He 
could  lawfully  carry  on  his  business  of  re- 
tall  liquor  dealer  under  the  provisions  of  the 
act  during  the  remainder  of  the  time  covered 
by  such  license.  He  was  not  prevented  by 
the  act  from  continuing  his  occupancy  of  the 
building  for  saloon  purposes  to  that  time, 
and  It  Is  not  claimed  that  he  was  relieved 
from  payment  of  the  rent  for  that  period  as 
stipulated  In  the  lease  other  than  by  such 
act.  The  license  expired  on  the  0th  day  of 
October,  1000,  and  by  the  terms  of  the  lease 
the  rental  for  that  month  became  due  and 
payable  in  advance  on  the  1st  day  of  that 
month.  The  monthly  rental  as  stipulated  in 
the  lease  was  for  the  entire  month.  It  was 
payable  In  advance.  The  month  was  a  unit 
It  was  indivisible.  The  $100  rental  for  that 
month  was  for  the  use  of  the  premises  for 
the  entire  month,  and,  whether  or  not  the 
lease  was  void  or  voidable  after  the  expira- 
tion of  the  license,  we  are  of  the  opinion  that 
the  lessee  was  not  relieved  from  payment 
of  the  rent  for  that  month  which  by  the 
terms  of  the  lease  had  accrued  and  was  then 
due  and  payable.  24  Cyc.  1163.  The  defense 
as  pleaded  did  not  arise  until  October  0, 
1009,  while  the  rent  for  the  month  of  Octo- 
ber was  due  and  payable  on  October  1st  in 
advance,  and  the  plaintiff  was  clearly  enti- 
tled to  the  month's  rent  Weston  v.  Ryley, 
15  Misc.  Rep.  638,  37  N.  T.  Supp.  216;  Davi- 
son v.  Donadi,  2  E.  D.  Smith  (N.  Y.)  121; 
Am.  Bonding  Co.  v.  Pueblo  Inv.  Co.,  80  C. 
C.  A.  07,  150  Fed.  17,  30,  0  L.  R.  A.  (N.  S.) 
557;  Okie  v.  Person,  23  App.  (D.  C.)  183; 
Bernstein  v.  Helneman,  23  Misc.  Rep.  464,  51 
N.  T.  Supp.  467;  A.  &  E.  Ency.  L.  295. 

It  is  urged  that  the  assignment  was  not 
sufficient  to  convey  the  estate  In  reversion, 
and  for  that  reason  it  is  contended  that  the 
company  as  assignee  could  not  maintain  the 
action.  It  may  be  conceded  that  the  assign- 
ment does  not  purport  and  that  it  is  insuffi- 
cient, to  convey  the  title  in  reversion.  It 
was  held  by  this  court  in  Ramsey  v.  Johnson, 
8  Wyo.  470,  58  Pac.  755,  80  Am.  St  Rep. 
948,  that  an  assignment  of  rent  past  due  con- 
stituted the  assignment  of  a  chose  in  action 
and  vested  the  assignee  with  every  remedy 
and  security  available  to  the  lessor  as  inci- 
dent thereto,  although  they  are  not  specifical- 
ly mentioned  In  the  instrument  of  assign- 
ment We  think  the  same  rule  obtains  when 
the  rent  is  not  due,  but  is  payable  in  the  fu- 
ture, and  that  the  assignee  could  maintain  its 
action  for  the  rent  when  it  became  due  and 
payable  without  the  aid  of  reversion.  Tyler 
v.  Heidorn,  46  Barb.  (N.  T.)  452;  18  Cyc.  286. 
The  agreement  is  to  pay  the  monthly  rent 
at  stated  times  during  the  term  of  the  lease. 
It  Is  expressly  stated  in  the  lease  that  these 
payments  are  to  be  made  to  the  lessors,  their 
heirs,  or  assigns.  The  privity  of  contract  be- 
tween the  lessors  and  the  lessee  was  trans- 
ferred by  assignment  within  the  provisions 


of  the  lease  to  the  Acme  Coal  Company. 
Hunt  v.  Thompson,  2  Allen  (Mass.)  342;  Van 
Renselaer  v.  Hayes,  19  N.  Y.  68,  75  Am.  Dec. 
278;  Willard  v.  Tillman,  2  Hill  (N.  Y.)  274; 
Moffatt  v.  Smith,  4  N.  Y.  126;  Pfaff  v.  Golden, 
126  Mass.  402;  Kendall  v.  Carland,  5  Cush. 
(Mass.)  74;  18  A.  &  E.  Ency.  -L.  286.  After 
such  assignment  the  lessee  attorned  to  the 
company  by  payment  to  It  of  the  rent  as  it 
accrued.  The  lessee  thus  recognized  and  as- 
sented to  the  assignment  Title  to  the  rent 
which  accrued  thereafter  vested  in  the  as- 
signee and  it  became  and  was  the  real  party 
in  interest  and,  that  being  so,  it  could  main- 
tain the  action  to  recover  the  rent  in  its  own 
name.  Section  4311,  Com  p.  St  1010;  section 
661,  Underhlll  on  Landlord  and  Tenant;  4 
Cyc.  30. 

The  defendant  In  error  sued  in  its  corpo- 
rate capacity.  The  answer  was  a  general  de- 
nial except  as  to  matters  therein  specially 
admitted.  It  is  at  least  doubtful  whether 
such  denial  put  in  issue  the  existence  of  the 
corporation.  It  introduced  in  evidence  a  cer- 
tified copy  of  its  certificate  of  incorporation 
under  seal  issued  by  the  Secretary  of  State, 
also  a  certified  copy  of  its  certificate  or  ar- 
ticles of  incorporation  filed  as  required  by 
section  3066,  Comp.  St  1010,  with  the  county 
clerk  of  the  county  wherein  the  business  of 
the  company  was  to  be  carried  on.  This  was 
sufficient  evidence  prima  facie  of  its  organi- 
zation, existence,  and  authority  to  transact 
business,  and  to  sue  and  be  sued  in  its  cor- 
porate capacity.  The  duplicate  certificate  re- 
quired to  be  filed  in  the  office  of  the  county 
clerk  was  so  filed  on  November  5,  1908,  while 
that  In  the  Secretary  of  State's  office  was 
filed  on  November  12th  following.  The  as- 
signment of  the  rent  was  in  writing  and  dat- 
ed November  5,  1008.  It  is  apparent  that 
the  assignment  was  not  effective  at  a  time 
when  the  assignee  named  therein  was  not  in 
existence  and  authorized  to  do  business,  al- 
though it  was  in  process  of  creation.  The 
assignment  would  take  effect  from  and  after 
its  delivery,  and  not  from  its  date.  We  think 
the  same  rule  should  apply  that  obtains  in 
the  case  of  a  conveyance  of  land  to  an  in- 
tended corporation  before  its  organization. 
In  such  cases  the  deed  will  take  effect  upon 
Its  organization.  This  rule  is  well  settled. 
3  Thomp.  Corp.  |  2372.  By  analogy  in  the 
case  before  us  the  assignment  purporting  up- 
on its  face  to  have  been  made  for  a  valuable 
consideration  and  having  been  recognized  by 
payment  of  the  rent  to  the  assignee  will  be 
presumed  to  have  been  delivered  upon  the 
organization  of  the  assignee  as  a  corporation 
when  it  became  fully  competent  and  capable 
of  accepting  the  assignment.  The  proof  was 
sufficient  upon  this  branch  of  the  case. 

It  is  contended  that  Hecht  was  not  pri- 
marily liable  upon  his  guaranty  for  the  pay- 
ment of  the  rent  and  that  for  that  reason 
the  judgment  is  contrary  to  law.  The  guar- 
anty was  unconditional,  and  one  of  perform- 
ance and  not  of  collection.    The  consider  a - 
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tion  of  the  guaranty  was  the  leasing  of  the 
premises  to  McCoy,  and  one  of  the  consider- 
ations for  such  lease  as  stated  therein  was 
tbe  guaranty  by  Hecht  of  the  full,  complete, 
and  faithful  performance  of  all  its  terms,  con- 
ditions, and  covenants  by  McCoy.  It  amount- 
ed to  a  contract  of  suretyship.  Hecbt's  con- 
tract was  to  see  that  McCoy  pays  or  per- 
forms his  obligations.  His  promise  to  the 
lessors  was  that  McCoy  would  perform  his 
agreements  under  the  lease  to  and  with  the 
lessors  or  their  assigns.  Am.  Bonding  Co.  v. 
Pueblo  Inv.  Co.,  supra ;  Nelson  v.  First  Nat 
Bank,  16  C.  C.  A.  425,  435,  69  Fed.  798,  807; 
Williams  v.  Lyman,  31  C.  C.  A.  511,  514, 
88  Fed.  237,  241.  There  was  no  express  re- 
quirement in  the  guaranty  that  the  lessors 
or  their  assigns  should  first  obtain  judgment 
against  McCoy,  the  lessee,  as  a  condition"  pre- 
cedent to  Hecht,  the  guarantor,  being  called 
upon  to  pay  the  rent,  and  for  that  reason 
such  a  requirement  cannot  be  implied.  Sec- 
tion 376,  Under  hill  on  Landlord  and  Tenant. 
By  the  contract  of  guaranty,  Hecht  assumed 
the  performance  of  the  covenants  of  the  lease 
which  the  lessee  failed  to  perform.  This 
liability  became  fixed  upon  the  lessee's  fail- 
ure to  perform,  and  tbe  assignee  of  tbe  lease 
could  at  once  proceed  against  him  for  the 
accrued  rent  which  McCoy  had  failed  to  pay. 
Section  110,  Id.  The  evidence  supported  the 
allegation  of  the  petition,  which,  as  we  have 
shown,  stated  a  cause  of  action  against  the 
defendants,  and  clearly  established  tbe  right 
of  the  company  to  the  Judgment  rendered  in 
Its  favor  by  the  lower  court. 

No  error  appearing  in  the  record,  the  Judg- 
ment will  be  affirmed. 

Affirmed. 


BEARD,  C.  J.,  and  POTTER,  J.,  concur. 


HECHT  v.  ACME  COAL  CO. 
(Supreme  Court  of  Wyoming.    Feb.  28,  1911.) 

1.  Landlord  and  Tenant  (§  199%*)— In- 
toxicating Liquors — Intebvenino  Stat- 
utes—Effect. 

Though  a  lease  for  unlawful  purposes  when 
executed  a  void,  Laws  1909,  c  7,  |  1  (Comp. 
St.  1910,  8  2833),  forbidding  saloons  outside 
cities  and  towns,  did  not  affect  tbe  liability  of 
the  tenant  for  rent  of  premises  under  an  exist- 
ing lease  for  a  definite  term  for  saloon  purposes, 
although  it  prevented  a  renewal  of  bis  license. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  f  199%-*] 

2.  Trial  (5  68*)— Reopening  Case— Judi- 
cial Discretion. 

It  was  not  an  abuse  of  discretion  to  refuse 
to  reopen  defendant's  case  during  the  argument. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {§  158-163;  Dec  Dig.  8  68.*] 

3.  Guaranty  (8  50*)— Patment  of  Rent— Li- 
ability. 

Guarantor  of  rent  for  premises  leased  for 
saloon  purposes  being  presumed  to  know  that 
the  tenant  might  be  prevented  from  renewing  his 


license,  his  unconditional  liability  did  not  cease 
on  expiration  of  tbe  license  and  inability  under 
Laws  1909,  a  7,  8  1  (Comp.  St  1910,  §  2833). 
to  renew  it. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Dec.  Dig.  8  50.*] 

Error  to  District  Court,  Sheridan  County 
Carroll  H.  Parmelee,  Judge. 

Action  by  the  Acme  Coal  Company  against 
John  Hecht  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

Camplin  &  O'Marr,  for  plaintiff  in  error. 
Burgess  &  Eutcher,  for  defendant  in  error. 

SCOTT,  J.  This  action  was  commenced 
in  the  district  court  of  Sheridan  county  by  the 
Acme  Coal  Company  against  Dan  McCoy  and 
John  Hecht  upon  a  covenant  of  a  lease  to 
recover  the  rent  of  a  certain  building  and 
premises  described  in  the  lease  for  saloon 
purposes  for  the  months  of  November,  De- 
cember, 1909,  and  January,  1910.  The  lease 
was  executed  on  September  12,  1908,  by 
Darnell  and  Craig,  a  copartnership  as  les- 
sors to  Dan  McCoy,  lessee.  The  term  of  the 
lease  was  five  years,  and  the  lessee  covenant- 
ed to  pay  $100  a  month  as  rent  therefor  hi 
advance  on  the  1st  day  of  each  and  every 
month  during  the  term  of  the  lease,  com- 
mencing October  1,  1908.  The  lessee  entered 
Into  possession  and  occupied  the  premises 
and  conducted  a  retail  liquor  business  there- 
in until  July  24,  1909,  when  he  vacated  the 
premises  and  declined  to  pay  rent  there- 
after. Hecht  guaranteed  in  writing  the  per- 
formance of  the  covenants  and  conditions  of 
the  lease  by  McCoy.  The  case  was  tried 
to  the  court  without  the  intervention  of  a 
Jury.  McCoy  was  not  served,  and  the  court 
found  in  favor  of  the  Acme  Coal  Company, 
and  gave  Judgment  in  its  favor  against 
Hecht  for  the  sum  of  $300  and  costs  of 
suit.    Hecht  brings  the  case  here  on  error. 

The  lease,  demised  premises,  and  written 
guaranty  are  the  same  as  those  Involved 
in  case  No.  639  between  the  same  parties, 
this  day  decided  (113  Pac.  786).  The  ques- 
tions here  presented  are  almost  Identical  with 
those  raised  in  that  case,  and,  in  so  far 
as  they  are  the  same,  they  need  not  here  be 
reconsidered. 

It  Is  contended  that  the  Judgment  is  con- 
trary to  law.  By  the  terms  of  the  lease,  the 
premises  were  leased  for  saloon  purposes. 
The  premises  were  outside  of  any  incorporat- 
ed city  or  town.  On  October  9,  1908,  the 
leasee  applied  to  and  obtained  from  the  board 
of  county  commissioners  of  Sheridan  county 
a  license  to  sell  and  retail  intoxicating  liq- 
uors therein  for  the  period  of  one  year.  The 
defense  Interposed  was  that  by  section  1, 
c.7.  Laws  1909  (section  2833,  Comp.  St  1910), 
which  was  enacted  after  the  execution  of  tbe 
lease  and  while  the  lessee  was  in  the  oc- 
cupancy and  using  the  premises  for  saloon 
purposes  as  contemplated  by  the  provisions 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft' Am.  Dig.  Key  No.  Series  *  Rep'r  Indues 
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of  the  lease,  he  was  prevented  from  renew- 
ing his  license  at  the  expiration  of  the  time 
covered  by  the  one  under  which  he  was 
doing  business,  and  that  the  consideration 
for  the  lease  after  that  time  had  failed, 
thereby  relieving  him  from  payment  of  the 
rent  for  the  months  specified.  The  act  re- 
ferred to  provides  that  the  board  of  county 
commissioners  "shall  refuse  to  grant  any 
license  or  extend  any  existing  license  for  the 
sale  of  liquors  at  any  place  outside  of  in- 
corporated cities  and  towns."  Section  2838, 
Id.,  provides  a  penalty  for  the  selling  of 
intoxicating  liquors  without  a  license. 

It  is  contended  that  the  lessee  assumed 
his  obligations  under  the  lease  with  knowl- 
edge that  It  was  within  the  police  power  of 
the  state  at  any  time  by  legislative  enactment 
to  prohibit  the  sale  of  liquor  either  in  or 
outside  of  Incorporated  cities  and  towns  or 
both,  and  that,  having  failed  to  provide  for 
such  contingency,  he  Is  liable  for  the  rent 
notwithstanding  the  provision  of  section 
2833,  supra.  The  question  as  here  presented 
Is  one  of  first  Impression  in  this  court,  and 
there  is  some  conflict  In  the  decisions.  In 
O'Byrne  v.  Henley,  161  Ala.  620,  50  South. 
83,  23  L.  R.  A.  (N.  S.)  496,  a  lease  of  premises 
for  saloon  purposes  was  made  when  it  was 
lawful  to  sell  Intoxicants,  and  was  used 
by  the  lessee  as  a  saloon  for  the  sale  of  in- 
toxicants, soft  drinks,  cigars,  etc.,  until  a 
prohibition  law  went  Into  effect.  It  was 
held  that  the  prohibition  law,  in  the  absence 
of  a  provision  to  that  effect  contained  in 
the  lease,  did  not  terminate  the  lease  and 
relieve  the  lessee  from  liability  for  future 
rent,  for  the  reason  that  the  business  was 
not  totally  destroyed.  The  word  "saloon," 
as  used  In  the  lease,  was  held  to  mean  a 
place  where  the  business  included  the  sale 
of  Intoxicants,  but  did  not  exclude  the  sale 
of  other  things'.  The  terms  of  the  lease  are 
not  set  out  in  the  opinion,  and  we  may  pre- 
sume that  it  contained  no  provisions  benefi- 
cial to  the  lessor  other  than  the  usual  cove- 
nants of  such  an  Instrument  Houston  Ice 
&  Brewing  Co.  v.  Keenan,  99  Tex.  79,  88  S. 
W.  197,  was  an  action  for  rent  upon  a  lease 
which  provided  that  the  premises  should  be 
used  for  the  "saloon  business."  The  lease 
was  executed  and  delivered,  but,  before  the 
term  began,  prohibition  was  voted  under  a 
local  option  law.  It  was  held  that  the  action 
was  maintainable  notwithstanding  that  the 
sale  of  Intoxicants  would  be  unlawful.  The 
court 'say:  "Appellee  had  no  Interest  in  the 
business  to  be  conducted  in  the  leased  build- 
ing, and  the  appellant  knew  that,  by  a  vote 
of  the  people  under  the  existing  statute  re- 
ferred to,  the  'saloon  business,'  which  Includ- 
ed the  sale  of  Intoxicating  liquors,  might  be 
prohibited  before  the  beginning  of  the  lease 
term.  This  was  a  probable  contingency 
which  an  ordinarily  prudent  man  should 
have  foreseen  and  provided  for  in  his  con- 
tract, and,  having  failed  so  to  do,  he  took 
the  risk  upon  himself,  and  must  abide  the 


consequences."  In  San  Antonio  Co.  v.  Brents, 
39  Tex.  Civ.  App.  443,  88  S.  W.  368,  the 
action  was  for  rent  upon  a  lease  of  a  build- 
ing to  the  lessee  for  the  purpose  of  conduct- 
ing a  first-class  saloon  therein.  It  was  held 
that  the  subsequent  passage  of  a  local  op- 
tion law  during  the' term  whereby  it  became 
unlawful  to  longer  maintain  the  saloon  did 
not  authorize  the  lessee  to  abandon  the 
lease.  In  Lawrence  v.  White,  131  Ga.  840, 
63  S.  E.  631,  19  L.  R.  A.  (N.  S.)  966,  it  is 
said:  "The  question  in  this  case  is  whether 
the  lessee  of  a  hotel,  including  a  barroom, 
was  entitled  to  a  reduction  or  proportional 
abatement  of  the  agreed  rental,  because  dur- 
ing the  term  of  the  lease  the  Legislature  of 
the  state  enacted  a  law  prohibiting  the  sale 
of 'alcoholic,  spirituous,  malt,  or  intoxicating 
liquors,  and  thus  the  bar  could  no  longer 
be  used  for  that  purpose.  The  adjudicated 
cases  with  unusual  uniformity  answer  this 
question  in  the  negative,  though  they  do  not 
all  give  the  same  reasons  for  the  ruling."  In 
Abadle  v.  Berges,  41  La.  Ann.  281,  6  South. 
529,  it  was  held  that  "a  landlord  cannot 
be  held  to  warrant  and  indemnify  against 
the  'acts  of  the  law'  In  the  absence  of  ex- 
press stipulation  to  that  end.  Should  a 
tenant  sustain  damage  in  consequence  of  a 
constitutional  police  legislation  adopted  sub- 
sequently to  bis  contract  of  lease  such  as 
the  'Sunday  law,'  which  forbids  the  use  of 
the  property  rented  to  a  particular  use  to 
which  the  lessee  applies  It,  in  a  special  way 
and  on  a  special  day,  such  damage  is  Injuria 
sine  damno,  which  is  not  compensable.  Sucb 
legislation  could  have  been  foreseen,  and  does 
not  Impair  rights  under  the  contract"  In 
Miller  v.  Maguire,  18  R.  I.  770,  80  Atl.  966. 
it  was  said:  "To  constitute  an  eviction  which 
will  operate  either  to  annul  the  lease  or  as 
a  suspension  of  rent,  the  act  complained  of 
must  have  been  done  by  the  landlord  or  by 
his  procurement  with  the  intention  and  effect 
of  depriving  the  lessee  of  the  use  and  enjoy- 
ment of  the  demised  premises  in  whole  or 
in  part"  In  Kerley  v.  Mayer,  10  Misc.  Rep. 
718,  31  N.  Y.  Supp.  818,  a  lease  was  made 
of  premises  "to  be  used  and  occupied  only 
as  a  first  class  liquor  saloon."  The  lease 
was  executed  and  delivered  afterward,  and, 
before  the  commencement  of  the  term,  the 
Legislature  enacted  a  law  forbidding  the  sale 
of  liquor  within  200  feet  of  a  church  or 
schoolhouse  by  reason  of  which  it  -became 
impossible  for  the  lessee  to  obtain  a  license 
for  the  sale  of  intoxicating  liquors.  It  was 
held  that  this  did  not  relieve  the  lessee  from 
payment  of  the  rent  The  court  said:  "It 
is  only  when  the  lessee  Is  deprived  without 
his  fault  of  the  use  of  the  premises  for  any 
purpose  that  rent  ceases;  and,  if  the  lessee 
were  deprived  in  this  instance,  it  was  his 
own  fault,  for  he  should  have  stipulated 
against  the-  contingency  of  a  refusal  of  a 
license."  In  Goodrum  Tobacco  Co.  v.  Potts- 
Thompson  Liquor  Co.,  133  Ga.  776,  66  S.  E. 
1081,  26  L  R.  A.  (N.  S.)  498,  a  lease  provided 
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"that  the  purpose  of  this  lease  Is  for  the 
operation  hy  second  party  of  a  general  re- 
tail liquor  business."  During  the  term  of  the 
lease  and  while  the  lessee  was  in  the  oc- 
cupancy of  the  leased  premises  and  conduct- 
ing a  retail  liquor  business  therein,  a  law 
prohibiting  the  sale  of  intoxicating  liquors 
was  enacted  and  went  into  effect  It  was 
held  that  the  prohibition  law  did  not  consti- 
tute a  defense  to  an  action  for  rent  accru- 
ing upon  the  contract  after  such  enactment, 
in  the  absence  of  a  stipulation  therein  re- 
lieving the  lessee  from  such  payment.  The 
same  rule  Is  adhered  to  in  Barghman  ▼. 
Portman,  14  S.  W.  342,  12  Ky.  Law  Rep.  342. 
We  think  the  reasoning  of  these  cases  clear- 
ly establishes  the  law  as  applicable  between 
a  landlord  and  tenant  upon  the  covenants 
of  a  lease.  They  constitute  the  great  weight 
of  authority.  Our  attention  is  called  to  one 
case  which  holds  to  the  contrary — Heart 
v.  East  Tenn.  Brewing  Co.,  121  Tenn.  69,  113 
S.  W.  364,  19  L.  R.  A.  (N.  S.)  964,  130  Am. 
St.  Rep.  753 — which  stands  alone.  Enter- 
taining the  view  as  expressed  by  a  majority 
of  the  courts,  we  do  not  deem  it  necessary 
for  the  decision  of  this  case  to  decide  wheth- 
er the  words  "for  saloon  purposes,"  as  used 
in  the  lease,  were  so  used  in  a  restrictive 
or  a  permissive  sense.  In  either  event,  the 
tenant  would  not  be  relieved  from  the  pay- 
ment of  the  rent.  Goodrum  T.  Co.  v.  Potts- 
Thompson  Liquor  Co.,  supra ;  Houston  Ice  & 
Brewing  Co.  v.  Keenan,  supra;  Lawrence  v. 
White,  supra.  The  sale  of  intoxicating  liquors 
is  always  subject  to  regulation  by  the  state 
in  the  exercise  of  its  police  power,  and,  when 
the  landlord  has  no  interest  other  than  a 
pecuniary  one  of  protecting  his  property 
from  spoliation  and  the  value  of  its  use  as 
rental  the  principles  of  law  announced  in 
the  foregoing  decisions  are  applicable.  A 
lease  for  unlawful  purposes  at  the  time  of 
its  execution  is  void.  Sections  469,  470,  471, 
Underhill  on  Landlord  and  Tenant  A  pro- 
vision in  the  lease  for  relief  from  further 
liability  for  rent  or  for  an  abatement  or 
proportional  reduction  thereof  in  the  event 
of  a  change  of  the  law  with  reference  to  the 
business  to  be  conducted  on  the  premises  is 
for  the  benefit  of  the  lessee,  and,  when  the 
landlord  has  no  interest  in  the  business  to 
be  conducted,  a  change  in  the  law  during 
the  term  of  the  lease  whereby  such  business 
is  wholly  or  partially  prohibited  does  not  of 
itself  relieve  the  tenant  from  his  obligation 
to  pay  the  rent  for  the  entire  term. 

From  the  evidence  in  this  case  the  land- 
lord Is  without  fault.  Through  no  act  of  the 
lessors  or  the  company  has  the  lessee  been 
prevented  from  the  peaceable  occupancy  and 
enjoyment  of  the  demised  premises.  There 
has  been  no  election  under  the  lease  to  de- 


clare a  forfeiture,  nor  has  there  been  any  at- 
tempt to  wrest  possession  from  the  lessee, 
nor  has  there  been  a  surrender  and  accept- 
ance of  the  premises.  It  was  not  stipulated 
in  the  lease  that  the  lessee  should  be  relieved 
from  the  payment  of  the  rent  except  during 
the  time  it  might  be  closed  upon  notice  that 
the  employes  of  the  lessors  and  their  as- 
signs in  the  operation  of  their  coal  mines 
in  the  vicinity  of  the  leased  premises  were 
on  a  strike  or  locked  out  This  is  the  only 
contingency  provided  in  the  lease  relieving 
the  lessee  from  payment  of  the  rent  and 
was  limited  to  the  duration  of  certain  condi- 
tions. This  provision  by  Implication  excludes 
the  relief  of  the  lessee  from  payment  of 
rent  during  the  term  of  the  lease  In  all  cases 
except  when  required  by  the  company.  In 
the  exercise  of  its  right  to  keep  the  saloon 
closed.  Relief  from  payment  of  the  rent 
here  sued  for  is  not  sought  upon  this,  nor 
upon  any  other  provision  contained  in  the 
lease,  and  we  cannot  read  into  it  a  provision 
or  agreement  not  therein  contained  either 
expressly  or  by  necessary  implication. 

After  the  evidence  had  been  taken  and 
during  the  argument  of  counsel  to  the  Jury, 
the  defendant  requested  the  court  to  reopen 
the  case  and  allow  him  to  introduce  evidence 
to  the  effect  that  the  rental  value  of  the 
building  mentioned  In  the  petition  for  saloon 
purposes  other  than  the  sale  of  intoxicating 
liquors  and  beverages  did  not  exceed  the 
sum  of  $15  per  month.  The  denial  of  this 
request  is  here  assigned  as  error.  This  rul- 
ing is  sustained  for  two  reasons:  First  it 
was  not  an  abuse  of  discretion  to  deny  the 
motion;  and,  second,  there  is  no  provision 
In  the  lease  for  an  abatement  or  proportional 
reduction  of  the  rent  for  any  cause  upon 
which  relief  from  payment  is  sought  Law- 
rence v.  White,  supra. 

It  is  contended  that  Hecht's  liability  on 
his  guaranty  ceased  upon  the  expiration  of 
the  license.  His  guaranty  is  unconditional, 
equally  as  broad  and  measures  up  to  that  of 
his  principal.  There  is  no  express  provision 
or  condition  whereby  he  is  to  be  relieved 
from  his  obligations.  He  also  will  be  pre- 
sumed to  have  known  that  McCoy,  his  prin- 
cipal, might  be  prevented  from  obtaining  a 
license  by  the  state  in  the  exercise  of  its 
police  power.  His  guaranty  was  one  of 
performance,  and  not  of  collection.  He  was 
surety  for  the  payment  of  the  rent,  and  was 
liable  therefor  upon  McCoy's  failure  to  pay. 
Hecht  v.  Acme  Coal  Co.  (this  day  decided) 
113  Pac.  786. 

No  error  appearing  in  the  record,  the  Judg- 
ment will  be  affirmed. 

Affirmed. 

BEARD,  a  X,  and  POTTER,  J.,  concur. 
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HARLE-HAAS  DRUG  CO.  t.  ROGERS 
DRUG  00.  (STEPHEN  TOBIN, 
Intervener). 

(Supreme  Court  of  Wyoming.    March  7,  1911.) 

1.  CORPOBATIONS  (|  542*) — MORTGAGES. 

Evidence  held  to  show  that,  when  a  cor- 
poration executed  mortgages,  a  suspension  of 
its  business  was  not  contemplated. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  S  542.*] 

2.  Corporations  (§  439*)— Pbopxbty— Trust 
Fund. 

The  doctrine  that  the  assets  of  a  corpora- 
tion are  a  trust  fund  for  payment  of  its  debts 
is  limited  to  the  case  of  a  corporation  either 
insolvent  or  that  has  suspended  business,  and 
whose  assets  have  gone  into  the  possession  of  a 
court  of  equity  for  the  purpose  of  final  settle- 
ment and  distribution,  and  does  not  apply  to  a 
going  concern,  not  contemplating  a  cessation  of 
business  or  a  winding  up  of  its  affairs,  whether 
in  fact  insolvent  or  not,  so  as  to  prevent  such 
a  corporation  from  disposing  of  its  assets  in 
good  faith. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §  1774;  Dec.  Dig.  §  439.*] 

a  Corporations  (|  542*)  —  Insolvency  — 
Mortgages— Borrowing  Monet  from  Di- 
rectors. 

A  director  may  lend  money  to  his  corpora- 
tion, and,  while  the  corporation  is  insolvent  but 
a  going  concern,  it  may,  acting  in  good  faith 
with  the  sole  object  of  continuing  a  business 
which  promises  to  be  successful,  give  a  mort- 
gage to  such  director  to  secure  the  money  lent, 
which  mortgage  will  not  be  impaired  by  the 
subsequent  insolvency  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  SI  2154-2160;  Dec.  Dig.  f  542.*] 

4.  Corporations  (g  537*)— "Insolvency." 

As  popularly  and  generally  understood, 
"insolvency '  denotes  the  insufficiency  of  the 
assets  of  a  debtor  to  pay  his  debts  in  full,  and 
xuch  is  the  meaning  of  the  term  as  relating  to 
the  condition  of  a  corporation  when  executing 
mortgages  to  secure  debts  owing  by  it. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |  2150;  Dec  Dig.  |  537.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3647-3655,  vol.  8,  p.  7689.] 

5.  Corporations  (|  538*)— Insolvency— Evi- 
dence. 

Evidence  held  not  to  show  that  a  corpora- 
tion was  insolvent  when  its  debts  covered  by  a 
mortgage  were  first  secured. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  I  588.*] 

6.  Corporations  (|  542*)— Mortgages— Va- 
lidity—Fraud. 

Where  a  solvent  corporation,  to  secure  its 
bona  fide  debts  incurred  in  good  faith,  a  por- 
tion of  which  was  represented  by  a  note  of  the 
corporation,  assumed  as  a  part  of  the  price  of 
its  original  stock  of  goods  secured  at  the  time 
by  a  chattel  mortgage  on  the  goods,  executed 
a  chattel  mortgage  to  a  director,  whose  only 
beneficial  interest  in  the  corporation  was  his 
ownership  of  two  shares  of  stock,  upon  which 
nothing  had  been  paid,  and  who  took  no  active 
part'  in  the  corporate  business,  but  who  had 
taken  up  a  note  of  the  corporation  on  which  he 
was  liable  as  an  accommodation  indorser,  and 
had  been  called  upon  to  indorse  other  notes  of 
the  corporation,  if  they  were  to  be  renewed,  the 
execution  of  which  mortgage  was  necessary  to 
enable  the  company  to  continue  In  business,  the 
mortgage  will   not  be  deemed  fraudulent  as 


against  unsecured  creditors  of  the  corporation ; 
there  being  nothing  to  show  fraud. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  |  542.*] 

7.  Chattel  Mortgages  (8  153*) — Necessity 
for  Notice  of  Foreclosure  or  Renewal 
Affidavit— "Purchaser  in  Good  Faith. " 
Comp.  St.  1910.  |  3733,  provides  that  a 
chattel  mortgage  filed  as  provided  by  law  shall 
cease  to  be  invalid  as  against  the  creditors  of  the 
mortgagor  and  subsequent  purchasers  or  mort- 
gagees in  good  faith  after  60  days  from  the  end 
of  the  term  for  which  it  was  given,  unless  be- 
fore such  time  notice  of  foreclosure  shall  be 
given  as  required  by  law  or  a  renewal  affidavit 
filed.  Held,  that  a  corporation,  not  only  having 
actual  notice  of  the  mortgage,  but  having  as- 
sumed the  mortgage  debt,  is  not  a  purchaser 
in  good  faith  within  the  statute  so  as  to  enable 
it  to  avoid  the  mortgage  for  the  absence  of  a 
renewal  affidavit. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  IS  255-268 ;  Dec.  Dig.  §  153.* 
For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3117-3121 ;  vol.  8,  p.  7672.] 

Error  to  District  Court,  Natrona  County; 
Charles  B.  Carpenter,  Judge. 

Action  by  the  Harle-Haas  Drug  Company 
against  the  Rogers  Drug  Company,  in  which 
Stephen  Tobin  intervened.  From  the  judg- 
ment, plaintiff  brings  error.  Affirmed. 

J.  B.  Barnes,  Jr.,  and  J.  R  Sullivan  (M. 
O.  Brown,  of  counsel),  for  plaintiff  In  error. 
Norton  &  Hagens,  for  defendant  in  error 
Stephen  Tobin. 

POTTER,  J.  The  Harle-Haas  Drug  Com- 
pany brought  an  action  in  the  district  court 
against  the  Rogers  Drug  Company,  a  cor- 
poration, to  recover  a  judgment  for  money 
alleged  to  be  due  on  an  account  for  goods 
sold  and  delivered.  In  that  action  a  receiver 
was  appointed  of  the  property  and  effects  of 
the  defendant  company  on  the  motion  of  the 
plaintiff,  with  the  consent  of  Stephen  Tobin, 
who,  on  the  same  day  that  the  action  was 
commenced,  had  taken  possession,  under  a 
chattel  mortgage  previously  executed  in  his 
favor,  of  the  stock  of  goods  and  store  fix- 
tures of  the  defendant,  the  same  comprising 
substantially  all  of  the  property  and  assets 
of  the  defendant,  with  the  exception  of  its 
book  accounts.  The  order  appointing  the  re- 
ceiver recited  that  it  was  not  to  affect  and 
was  made  without  prejudice  to  the  Tobin 
mortgage,  and  provided  that  all  other  credi- 
tors of  the  defendant  should  have  the  right 
to  intervene  and  establish  their  respective 
claims  by  proper  suits  or  actions,  and  there- 
by become  entitled  to  share  in  the  proceeds 
realized  by  the  receiver  after  the  payment  of 
the  prior  incumbrances.  By  proceedings 
subsequently  taken  in  the  action,  the  plain- 
tiff and  several  intervening  creditors,  with- 
out, however,  first  establishing  the  validity 
and  Justness  of  their  claims,  assailed  the 
right  of  Tobin  to  be  preferred  under  his 
mortgage,  on  the  ground  that  he  was  a  stock- 
holder and  director  of  the  company,  that 
the  mortgage  was  executed  when  the  com- 
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pany  was  Insolvent,  and  was  therefore  void 
for  the  purpose  of  giving  a  preference  over 
general  creditors.  Thereupon  an  issue  was 
joined  between  the  plaintiff  and  Tobin  upon 
the  intervening  petition  of  the  latter  pray- 
ing that  his  mortgage  be  declared  a  prior  lien 
upon  the  property  covered  by  it,  resulting  in 
a  judgment  sustaining  the  validity  and 
priority  of  the  mortgage  for  the  full  amount 
secured,  viz.,  $3,441,  with  interest  Com- 
plaining of  that  judgment,  the  plaintiff 
brings  the  case  here  on  error,  naming  the 
original  defendant  and  Tobin,  the  intervener, 
as  defendants  in  error.  No  other  creditor  is 
named  or  appears  as  a  party  or  otherwise 
in  this  court. 

The  original  defendant  was  Incorporated 
in  May,  1906,  as  the  Osborne-Rogers  Drug 
Company,  and  its  name  was  changed  to  the 
Rogers  Drug  Company  in  July,  1907,  upon 
the  retirement  of  Osborne  from  the  concern. 
The  incorporators  were  Robert  I*  Osborne, 
Ira  H.  Rogers,  and  Stephen  Tobin,  who  were 
also  named  in  the  certificate  of  incorporation 
as  the  directors  for  the  first  year.  The  com- 
pany was  organized  with  Osborne  as  presi- 
dent, Tobin  as  vice  president,  and  Rogers  as 
secretary  and  treasurer.  Subsequently,  as 
above  stated,  Osborne  withdrew  from  the 
company,  his  interest  being  purchased  by 
Rogers,  who  thereupon  became  president 
and  treasurer,  and  his  wife,  Effle  C.  Rogers, 
became  secretary;  the  shares  formerly  held 
by  Osborne  being  reissued  in  her  name. 
Nothing  was  paid  in  at  any  time  upon  the 
authorized  capital  stock  of  $5,000,  but  the 
50  shares,  of  $100  each,  were  all  issued; 
Osborne  and  Rogers  each  originally  receiv- 
ing 24  shares,  and  2  shares  being  issued  in 
the  name  of  Tobin.  There  is  a  conflict  in 
the  evidence  as  to  whether  the  latter  actually 
accepted  or  received  the  shares  issued  to 
him.  However,  he  continued  to  be  named  as 
a  director  with  his  knowledge,  and  attend- 
ed the  first  or  organization  meeting  and  the 
one  held  in  July,  1907,  for  the  purpose  of 
changing  the  corporate  name,  and,  although 
it  appears  that  he  did  not  attend  any  other 
meeting,  we  are  inclined  to  consider  the  case 
from  the  standpoint  that  he  was  a  director, 
qualified,  however,  by  the  other  facts  and 
circumstances  showing  his  actual  relation  to 
the  company  and  its  business,  so  far  as  the 
same  may  properly  be  regarded  as  affecting 
his  rights  respecting  the  financial  operations 
with  which  he  was  connected.  We  perceive 
nothing  in  the  evidence  to  justify  the  asser- 
tion of  counsel  for  plaintiff  in  error  that 
Tobin  was  the  only  person  beneficially  con- 
cerned in  the  corporation,  or  that  It  was  a 
scheme  of  his  for  the  purpose  of  deriving 
some  unfair  pecuniary  advantage  to  himself. 
It  is  clear  upon  the  evidence  that  he  was 
regarded  by  all  the  parties  connected  with 
the  corporation  as  merely  a  nominal  member 
of  It,  that  he  signed  the  certificate  of  in- 
corporation, and  allowed  himself  to  be  nam- 
ed as  a  director  at  the  request  of  Osborne 


and  Rogers  in  order  that  the  statute  re- 
quiring at  least  three  Incorporators  and  three 
directors  might  be  complied  with,  and  to 
enable  Osborne  and  Rogers  to  engage  In  a 
corporate  capacity  in  the  business  then  con- 
templated by  them.  It  is  true  that  he  had 
agreed  to  give  them  the  aid  of  his  indorse- 
ment to  raise  the  capital  required  to  start 
their  proposed  enterprise,  and  that,  as  will 
presently  be  shown,  he  did  so;  but  it  does 
not  appear,  nor  is  there  any  Indication  to 
that  effect  in  the  record,  that  for  the  assist- 
ance so  extended  by  him  he  was  to  receive 
any  unusual  consideration  or  advantage. 
The  two  shares  of  stock  issued  to  him  were 
not  paid  for  by  any  one,  and  it  appears  from 
the  testimony  of  Rogers,  who  was  a  witness 
on  behalf  of  the  plaintiff,  that  but  one  share 
would  have  been  Issued  to  Tobin,  if  by  doing 
so  an  equal  number  of  shares  would  have  re- 
mained for  each  of  the  other  incorporators. 
Stephen  Tobin  did  not  in  fact  assume  any 
part  in  the  actual  management  of  the  busi- 
ness of  the  company,  nor  was  he  employed  in 
any  capacity  in  its  conduct. 

Immediately  following  its  incorporation 
the  company  engaged  in  the  retail  drug  busi- 
ness, carrying  In  stock  besides  drugs  and 
druggist's  sundries  such  articles  of  merchan- 
dise as  clocks,  watches,  Jewelry,  silverware, 
glass,  and  chlnaware,  notions,  tobacco,  and 
cigars.  Its  only  actual  capital  was  $2,000 
borrowed  from  one  Patrick  Sullivan  upon  the 
company  notes  indorsed  by  Tobin,  and  that 
money  was  used  In  the  purchase  by  the  com- 
pany from  one  E.  F.  Seaver  of  an  established 
business,  with  stock  of  goods  and  store  fix- 
tures in  the  town  of  Casper,  in  this  state. 
At  that  time  the  property  so  purchased  was 
incumbered  by  a  chattel  mortgage  executed 
In  July,  1905,  by  Seaver  to  Tobin,  to  secure 
the  payment  to  the  latter  or  his  assigns  of 
several  promissory  notes  aggregating  $2,000, 
of  which  debt  there  remained  unpaid  the 
sum  of  $1,800.  Whether  Tobin  held  the  un- 
paid notes  at  the  time  of  the  purchase,  or 
had  placed  them  in  the  Casper  National 
Bank  with  his  Indorsement,  is  not  made  defi- 
nite by  the  evidence,  but  it  seems  probable 
that  they  were  held  by  the  bank.  The  pur- 
chase price  of  the  property  was  $3,300,  as  a 
part  of  which  the  company  assumed  to  pay 
the  above-mentioned  mortgage  debt,  and  the 
company  note  for  the  amount  Indorsed  by  To- 
bin was  given  to  the  bank  above  mentioned  to 
replace  the  outstanding  mortgage  notes.  The 
mortgage  was  not  released,  nor  was  a  new 
mortgage  given  at  that  time.  Subsequently, 
on  January  24,  1908,  the  company  executed 
a  chattel  mortgage  covering  its  entire  stock 
of  goods  and  store  fixtures  to  Patrick  Sul- 
livan and  Stephen  Tobin  to  secure  the  pay- 
ment of  Its  two  notes  of  the  same  date  pay- 
able May  14,  1908,  for  $2,141  and  $1,300.  re- 
spectlvely,  the  former  made  to  Sullivan  and 
the  latter  to  Tobin.  The  note  to  Sullivan 
was  a  renewal  of  the  note  held  by  him,  and 
represented  his  original  loan  to  the  com- 
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pany,  with  some  lately  accrued  Interest,  and 
the  note  to  Tobin  was  for  money  then  ad- 
vanced by  him  to  pay  the  note  aforesaid  at 
the  bank  for  the  same  amount,  upon  which 
he  had  been  liable  as  lndorser.  Tobln  con- 
tinued his  personal  liability  for  the  debt  to 
Sullivan  by  indorsing  the  new  note.  The 
notes  thus  given  and  secured  were  not  paid 
by  the  company  at  maturity,  except  proba- 
bly the  interest  thereon,  but  on  June  1, 1908, 
Sullivan  not  wishing  to  longer  carry  his 
note,  the  same  was  paid  with  money  advanced 
for  that  purpose  by  Tobin,  and  the  latter 
took  from  the  company  new  notes  payable  to 
himself  for  $2,141  and  $1,300,  respectively, 
due  October  1,  1908,  and  a  new  mortgage  to 
secure  the  same,  and  that  is  the  mortgage 
here  involved.  Tobin  testified  that  he  took 
the  new  mortgage,  and  thus  extended  fur- 
ther credit  to  the  company,  believing  it  to  be 
solvent  and  unable  to  pay  these  debts  at  the 
time  as  the  result  of  slow  collections  caused 
by  local  conditions  affecting  the  chief  pro- 
ductive Interest  of  the  locality,  and  that,  if 
these  secured  debts  were  not  then  enforced, 
the  concern  would  be  able  to  successfully 
continue  business.  There  is  evidence  that  the 
company,  at  that  time,  as  well  as  in  January 
preceding,  was  behind  with  some  current 
bills;  but,  notwithstanding  a  general  state- 
ment to  the  contrary  in  the  testimony  of  Rog- 
ers, the  trial  court  would  have  been  justified 
upon  the  evidence  in  finding  that  the  condi- 
tion of  the  company  in  that  particular  was 
unknown  to  either  of  the  mortgagees.  How- 
ever, it  is  not  shown  that  any  general  cred- 
itor was  taking  steps  to  enforce  immediate 
payment.  The  contrary  is  indicated  by  the 
evidence.  Indeed,  a  clerk  In  the  store  of  the 
company,  who  had  loaned  It  $1,000,  and  was 
paid  the  amount  after  the  mortgage  of  June 
1st  was  given,  testifying  on  behalf  of  plain- 
tiff, said  that  he  did  not  know  that  the  com- 
pany was  insolvent  until  it  ceased  doing 
business  September  25,  1908,  nor  that  it  was 
even  in  a  failing  condition  until  about  Sep- 
tember 1,  1908.  Mr.  Tobln  does  not  appear 
to  have  acted  or  advised  as  a  director  in  the 
matter  of  the  giving  of  the  mortgages.  He 
was  not  present  at  the  meeting  at  which  ei- 
ther mortgage  was  authorized.  He  made  no 
representation  to  any  creditor,  nor  does  It 
appear  that  credit  for  any  existing  claim 
was  extended  to  the  company  in  reliance  up- 
on his  official  connection  with  it.  The  com- 
pany seems  to  have  conducted  business  with- 
out exceptional  difficulty  and  with  a  fair 
measure  of  success  until  at  least  about  the 
time  the  first  mortgage  was  executed,  and 
thereafter  and  until  after  the  giving  of  the 
mortgage  here  in  question  there  seems  to 
have  been  no  appearance  of  change  in  that 
respect.  The  stock  of  goods  had  been  much, 
increased,  the  fixtures  had  been  substantial- 
ly improved,  and  until  June  1, 1908,  the  date 
of  the  mortgage  in  question,  the  stock  was 
well  kept  up.  Payments  were  made  in  the 
course  of  business  upon  bills  for  merchan- 


dise during  the  winter,  spring,  and  summer 
months  of  1908,  it  appearing  that  between 
March  1st  and  June  1st  the  expenditures  for 
that  purpose  amounted  to  more  than  $2,700, 
and  after  June  1st  the  company  paid  about 
$1,500  upon  its  general  indebtedness,  the  lat- 
ter sum  including  $1,000  paid  to  one  Hadley, 
the  clerk  above  referred  to,  for  money  pre- 
viously borrowed.  It  also  appears  that  tbe 
cash  sales  in  tbe  regular  course  of  business 
from  January  1,  1908,  to  June  1,  1908,  aver- 
aged about  $1,200  per  month;  such  sales 
during  the  month  of  May  amounting  to  $1,- 
023.75.  We  think  the  clear  effect  of  the  evi- 
dence is  that,  when  the  mortages  were  re- 
spectively executed,  a  suspension  ef  business 
was  not  contemplated.  We  have,  therefore, 
to  consider  a  mortgage  given  by  a  corpo- 
ration which  was  at  the  time  a  going  con- 
cern, whether  actually  insolvent  or  not  in 
the  sense  that  it  had  assets  insufficient  to- 
pay  its  debts.  On  September  25,  1908,  Tobin 
took  possession  under  his  mortgage,  and  on 
the  same  day  the  plaintiff  commenced  its  ac- 
tion, and  shortly  thereafter  the  receiver  was 
appointed,  who  disposed  of  the  property  un- 
der the  orders  of  the  court  The  contest  in 
this  proceeding  therefore  relates  to  the  pro- 
ceeds of  the  mortgaged  property  realized  by 
the  receiver.  Both  mortgages  above  men- 
tioned were  signed  in  the  name  of  the  Rog- 
ers Drug  Company  by  Ira  H.  Rogers,  as 
president,  and  were  also  signed  by  Effle  C. 
Rogers,  as  secretary. 

It  is  contended  that  the  mortgage  was  ex- 
ecuted by  an  insolvent  corporation  to  one  of 
its  directors,  and  was  therefore  void  as  to 
other  creditors.  The  "trust  fund"  doctrine 
is  invoked  in  support  of  that  contention.  We 
deem  it  unnecessary  to  enter  upon  a  discus- 
sion historically  of  that  doctrine.  It  was 
at  no  time  uniformly  accepted  by  the  courts, 
and  the  result  of  later  decisions  has  been  to 
establish  certain  important  limitations  upon 
its  application.  By  the  better  and  we  think 
the  weight  of  authority  the  proposition  that 
the  corporate  assets  of  a  corporation  consti- 
tute a  trust  fund  for  the  payment  of  its 
debts  is  confined  to  the  case  of  a  corpora- 
tion which  is  either  insolvent  or  has  suspend- 
ed business,  and  whose  assets  have  gone  Into 
tbe  possession  of  a  court  of  equity,  in  a 
proper  proceeding  for  that  purpose,  to  be  ad- 
ministered for  final  settlement  and  distribu- 
tion; and  this  repudiates  the  theory  that 
while  a  corporation  Is  a  going  concern,  with- 
out contemplating  a  cessation  of  business 
or  a  winding  up  of  Its  affairs,  whether  In 
fact  insolvent  or  not,  a  trust  attaches  to  its 
property  preventing  the  disposition  thereof 
in  good  faith.  Thompson  on  Corporations 
(6th  Ed.)  $g  3418,  3421.  In  section  3421  of 
the  work  cited  the  author  says:  "In  the  final 
analysis  the  only  reasonable  rule  resting  on 
a  sound  basis,  and  the  only  impregnable  fort- 
ress in  which  the  trust-fund  doctrine  is  safe 
from  judicial  assault,  is  that  the  capital 
stock  or  assets  of  a  corporation  are  a  trust 
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fund  for  the  benefit  of  the  corporate  credi- 
tors when  the  corporation  has  either  sus- 
pended business  or  has  become  insolvent,  and 
its  assets  have  been  placed  in  the  possession 
of  a  court  of  equity  and  in  the  course  of  ad- 
ministration for  final  settlement  and  distri- 
bution." 

The  Supreme  Court  of  the  United  States, 
in  the  leading  case  of  Hollins  v.  Brierfleld, 
etc.,  Co.,  150  U.  S.  371,  14  Sup.  Ct.  127,  37 
L.  Ed.  1113,  say:  "Becoming  insolvent,  the 
equitable  interest  of  the  stockholders  in  the 
property,  together  with  their  conditional  lia- 
bility to  the  creditors,  places  the  property 
In  a  condition  of  trust,  first  for  the  cred- 
itors, and  then  for  the  stockholders.  What- 
ever of  trust  there  Is  arises  from  the  peculiar 
and  diverse  equitable  rights  of  the  stockhold- 
ers as  against  the  corporation  in  its  property 
and  their  conditional  liability  to  its  creditors. 
It  is  rather  a  trust  in  the  administration  of 
the  assets  after  possession  by  a  court  of 
equity  than  a  trust  attached  to  the  property, 
as  such,  for  the  direct  benefit  of  either  stock- 
holder or  creditor."  Referring  to  the  propo- 
sition as  somewhat  analogous  to  the  case 
of  a  corporation  that  an  equitable  lien  and 
trust  exists  to  some  extent  in  the  case  of 
partnership  property,  the  court  further  say: 
"Yet  all  that  Is  meant  by  such  expressions 
is  the  existence  of  an  equitable  right  which 
will  be  enforced  whenever  a  court  of  equity 
at  the  instance  of  a  proper  party  and  in  a 
proper  proceeding  has  taken  possession  of 
the  assets.  It  is  never  understood  that  there 
is  a  specific  lien  or  a  direct  trust"  And 
again:  "As  between  itself  and  its  creditors 
the  corporation  is  simply  a  debtor,  and  does 
not  hold  its  property  in  trust,  or  subject  to 
a  lien  in  their  favor,  in  any  other  sense  than 
does  an  individual  debtor.  *  *  *  Neither 
the  insolvency  of  the  corporation,  nor  the  ex- 
ecution of  an  illegal  trust  deed,  nor  the  fail- 
ure to  collect  in  full  all  stock  subscriptions, 
nor  altogether,  gave  to  these  simple  contract 
creditors  any  lien  upon  the  property  of  the 
corporation,  nor  charged  any  direct  trust 
thereon."  Citing  that  case  and  others,  it  was 
said  by  Adams,  Circuit  Judge,  in  Am.  Exch. 
Nat  Bank  v.  Ward,  111  Fed.  782,  49  C.  C. 
A.  611,  55  L.  R.  A.  356,  expressing  the  view 
of  the  Eighth  Circuit  Court  of  Appeals,  that: 
"Notwithstanding  a  contrariety  of  opinion  on 
the  subject  it  is  now,  we  think,  established 
by  persuasive  and  controlling  authority  that 
the  insolvency  of  a  corporation  does  not  Ipso 
facto  transform  its  assets  into  a  trust  fund 
for  the  equal  benefit  of  its  creditors."  And 
it  was  there  held  that  "such  being  the  law," 
an  Insolvent  corporation  may  in  the  exercise 
of  its  jus  dlsponendi  prefer  one  creditor  to 
another.  In  Tennessee  the  trust  fund  doc- 
trine with  much  of  its  original  strictness  is 
adhered  to ;  it  being  the  settled  law  in  that 
state  that  the  assets  of  an  Insolvent  corpora- 
tion become  from  the  date  of  its  assured  in- 
solvency a  fixed  trust  fund  for  equal  pro 
rata  distribution  among  its  creditors,  unless 


otherwise  provided  by  law,  or  fixed  by  valid 
contract  Yet  in  that  state  It  is  said:  "Al- 
though the  liabilities  of  a  corporation  may 
greatly  exceed  its  assets,  it  Is  not  Insolvent 
in  such  sense  as  that  its  assets  become  a  trust 
fund  for  pro  rata  distribution  among  its  cred- 
itors, so  long  as  It  continues  to  be  a  going 
concern,  and  conducts  its  business  in  the  or- 
dinary way.  There  must  be  some  positive  act 
of  insolvency,  such  as  the  filing  of  a  bill  to 
administer  its  assets,  or  the  making  of  a 
general  assignment  or  the  permanent  cessa- 
tion to  do  business."  And,  further:  "We  do 
not  decide,  and  do  not  wish  to  be  so  under- 
stood, that  a  corporation,  although  actually 
insolvent  so  long  as  it  is  a  going  concern, 
may  not  deal  with  its  property  and  transfer 
it  for  value  In  due  course  of  business  to  gen- 
eral creditors.  A  mere  excess  of  liabilities 
over  assets  would  not  alone  be  sufficient  to 
justify  an  interference  and  stoppage  of  busi- 
ness at  the  suit  of  a  creditor."  Tradesman 
Pub.  Co.  v.  Car  Wheel  Co.,  95  Tenn.  634,  32 
S.  W.  1097,  31  -I*  R.  A.  593,  49  Am.  St  Rep. 
943.  The  trust  fund  doctrine  was  alluded 
to  in  the  case  of  Conway  et  al.  v.  Smith 
Merc  Co.,  6  Wyo.  468,  46  Pac.  1084,  as  fol- 
lows: "It  is  urged  that  the  assets  of  a  cor- 
poration in  failing  circumstances  constitute 
a  trust  fund  for  the  benefit  of  all  creditors 
alike,  and  that  no  arrangement  resulting  in 
any  preference  of  a  part  of  the  creditors 
over  others  will  be  allowed  to  stand.  Judge 
Thompson  takes  this  view  In  his  commenta- 
ries on  the  Law  of  Corporations.  The  great 
weight  of  authority  is  against  him.  The 
question  has  been  discussed  until  it  is  thread- 
bare, and  another  discussion  here  would  be 
unprofitable."  And  in  that  case  preferences 
in  favor  of  certain  general  creditors  by  an 
instrument  conveying  all  the  property  of  the 
insolvent  corporation  at  the  time  of  or  imme- 
diately preceding  its  suspension  of* business 
was  upheld  as  valid.  In  the  later  case  of 
Durlacher  v.  Fraser,  8  Wyo.  58,  55  Pac.  306, 
80  Am.  St  Rep.  918,  it,  was  said  that  the 
American  courts,  following  Wood  v.  Dum- 
mer,  3  Mason,  311,  Fed.  Cas.  No.  17,944,  have 
usually  held  that  the  capital  of  a  corporation 
is  a  trust  fund  for  the  payment  of  its  debts, 
and  that  some  courts  have  objected  to  that 
statement  of  the  law,  but  that  'it  is  uniform- 
ly held  that  a  corporation  cannot  give  away 
its  property  or  transfer  it  unless  in  good 
faith  for  value  if  its  creditors  would  be  left 
unsecured  thereby."  The  question  involved 
in  that  case  was  not  whether  an  insolvent 
corporation  could  prefer  or  secure  one  of  its 
own  creditors,  but  whether  a  mortgage  was 
valid  which  was  given  by  the  corporation  to 
secure'  the  personal  obligation  of  its  chief 
stockholder,  for  which  the  corporation  was 
not  primarily  liable.  In  the  work  on  Cor- 
porations, above  cited,  the  author  again  says, 
with  reference  to  the  right  of  a  corporation 
to  prefer  a  creditor:  "It  is  very  generally 
conceded  that  a  corporation  though  In  fact 
Insolvent  and  without  sufficient  assets  to  pay 
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its  debts,  but  Is  still  engaged  in  business 
and  carrying  on  its  corporate  enterprises, 
may  under  such  circumstances  secure  or  pre- 
fer a  particular  creditor.  And  It  may  be 
noted  that  some  Jurisdictions  that  are  still 
stuck  to  the  trust  fund  doctrine  concede  this 
power  to  an  insolvent  corporation  where  it  is 
a  going  concern."   Thomp.  on  Corp.  §  6179. 

There  is  a  greater  conflict  among  the  au- 
thorities upon  the  question  of  the  right  of 
an  Insolvent  corporation  to  secure  or  prefer 
a  creditor  who  is  at  the  time  one  of  Its  di- 
rectors, or  a  debt  which  has  been  indorsed 
or  guaranteed  by  a  director.  There  can  be 
no  doubt  that  a  director  may  loan  money  to 
his  corporation,  and  that,  while  the  latter 
Is  solvent,  It  may  give  a  mortgage  to  the 
director  to  secure  the  money  so  loaned,  and 
the  fact  that  the  corporation  becomes  insol- 
vent afterwards  will  not  impair  the  validity 
of  such  security.  When,  however,  the  cor- 
poration has  become  Insolvent,  there  is  a  dif- 
ference of  opinion  concerning  its  right  to 
pay  or  secure  a  pre-existing  debt  due  a  di- 
rector in  preference  to  debts  due  others. 
There  is  much  respectable  authority  uphold- 
ing that  right  generally  in  the  absence  of  any 
element  of  fraud  or  bad  faith.  Text-writers 
seem  to  agree,  and  It  may  be  conceded,  that 
the  weight  of  authority  is  the  other  way. 
But  the  rule  thus  established  is  subject  to 
important  qualifications  or  exceptions.  The 
principle  is  well  settled  that  "a  corporation 
acting  in  good  faith  and  without  any  pur- 
pose of  defrauding  Its  creditors,  but  with 
the  sole  object  of  continuing  a  business 
which  promises  to  be  successful,  may  give  a 
mortgage  to  directors  who  have  lent  their 
credit  to  it  in  order  to  induce  a  continuance 
of  that  credit,  and  in  order  to  obtain  renew- 
als of  the  corporation  paper  at  a  time  when 
the  corporation,  although  it  may  not  be  in 
fact  possessed  of  assets  equal  in  cash  prices 
to  its  indebtedness,  is  in  fact  a  going  con- 
cern, and  is  intending  and  is  expecting  to 
continue  in  business."  Cook  on  Corporations 
(6th  Ed.)  g  602.  Quoting  again  from  Thomp- 
son on  Corporations:  "It  must  be  noted  that 
the  cases  make  a  very  clear  distinction  be- 
tween the  fact  of  securing  a  director  for 
money  loaned  or  advanced  to  the  corpora- 
tion and  the  fact  of  giving  the  director  a 
preference  by  way  of  security  for  any  claim 
that  he  may  have  against  the  corporation. 
There  is  no  reason  why  even  an  Insolvent 
corporation  in  need  of  funds  and  ready  cash 
may  not  borrow  the  amount  needed  from  a 
director  or  other  officer  of  the  corporation 
and  secure  him  by  a  lien  on  Its  property 
or  a  transfer  of  its  assets."  Section  6200. 
And  in  10  Cyc,  at  page  1261,  it  is  said:  "The 
inability  of  a  corporation  to  deal  with  its 
property  when  insolvent  or  In  contemplation 
of  insolvency  for  the  purpose  of  preferring 
particular  creditors,  whether  this  Inability 
is  imposed  by  Judicial  decision  or  by  statute, 
does  not  extend  so  far  as  to  prevent  a  cor- 
poration, even  when  insolvent,  from  making 


in  good  faith  transfers  or  -mortgages  of  its 
property  to  secure  personal  advances  of 
money  to  be  used  in  paying  its  debts  in  ex- 
tricating itself  from  its  difficulties  or  other- 
wise in  continuing  its  business;  and  this  Is 
uone  the  less  so  where  the  mortgage  is  made 
to  an  officer  of  the  corporation."  It  is  gen- 
erally stated  with  reference  to  a  security  giv- 
en to  a  director,  whether  the  strict  or  liberal 
rule  be  adopted,  that  such  transactions  will 
be  closely  scrutinized  by  a  court  of  equity, 
and,  to  be  sustained,  the  proof  must  be  sat- 
isfactory that  the  transaction  was  entered 
into  in  good  faith.  Richardson's  Ex'r  v. 
Green,  133  U.  S.  30,  10  Sup.  Ct  280,  33  L. 
Ed.  516;  Brown  v.  Furniture  Co.,  58  Fed. 
286,  7  0.  C.  A.  225,  22  L.  R.  A.  817;  Gould 
v.  Railway  Co.  (C.  C.)  52  Fed.  680.  In  New 
Memphis  Gaslight  Co.  Cases,  105  Tenn.  268, 
60  S.  W.  206,  80  Am.  St.  Rep.  880,  it  appeared 
that  a  corporation  in  embarrassed  financial 
circumstances,  but  endeavoring  to  extricate 
itself  from  its  difficulties  and  to  continue  its 
business,  executed  a  trust  deed  to  secure  cer- 
tain bonds,  upon  which  certain  of  Its  direc- 
tors were  liable  as  accommodation  indorsers. 
One  of  such  directors  obtained  his  release 
as  an  Indorser  by  paying  a  part  of  the  note, 
whereupon  pledged  bonds  equaling  the 
amount  paid  were  transferred  and  delivered 
to  him,  and  the  company  subsequently  ex- 
ecuted to  him  a  new  note  for  the  amount  se- 
cured by  a  pledge  of  an  equal  amount  of  the 
bonds  so  issued  as  collateral.  That  director, 
with  others  who  were  likewise  indorsers  up- 
on company  paper  and  had  paid  the  same 
taking  over  to  themselves  the  pledged  bonds, 
purchased  the  property  of  the  company  upon 
a  foreclosure  under  the  trust  deed.  The 
transaction  was  upheld  as  legal  and  not  a 
fraud  upon  creditors.  The  court  say:  "It  Is 
well  settled  that  a  director  is  not  forbidden 
by  reason  of  his  position  from  dealing  with 
the  corporation,  and  it  often  serves  a  wise 
purpose  that  he  should  lend  it  his  personal 
credit  in  carrying  on  its  operations.  This 
being  so,  why  should  he  not  be  permitted 
from  a  going  concern,  continuing  and  expect- 
ing to  continue  business,  to  secure  indemnity 
against  possible  loss  from  accommodation 
loans  he  has  made  for  it?  *  *  *  It  Is 
true  all  such  transactions  will  Invite  the 
closest  investigation  by  the  courts,  If  brought 
In  question,  and  must  be  shown  to  be  char- 
acterized by  the  utmost  good  faith,  but, 
when  found  to  be  free  from  all  suspicion  of 
unfairness,  they  will  be  maintained.  There 
are  cases  to  the  contrary,  but  we  think  the 
weight  of  authority,  as  well  as  considera- 
tions of  policy,  sustain  such  a  transaction." 

In  Sanford  Tool  Co.  v.  Howe,  etc.,  Co.,  157 
U.  S.  312,  15  Sup.  Ct  621,  39  L.  Ed.  713,  it 
appeared  that  certain  directors  had  loaned 
their  credit  to  the  corporation  by  Indorsing  its 
notes  when  It  was  a  going  concern,  and  later, 
its  business  still  continuing,  a  trust  deed  was 
executed  by  the  company  to  indemnify  them 
for  their  indorsements,  or  renewals  there- 


Digitized  by  Google 


796 


113  PACIFIC  REPORTER 


(Wyo. 


of,  or  for  moneys  thereafter  advanced  by 
them.  Relying  on  that  security,  such  in- 
dorsers  paid  or  procured  renewals  of  the 
notes,  and  some  of  them  subsequently  paid 
other  paper  obligations  of  the  company. 
When  the  trust  deed  was  executed,  as  well  as 
at  the  time  of  the  indorsements  aforesaid, 
the  company  was  in  full  operation  as  a  go- 
ing concern,  with  ample  means  to  pay  its 
indebtedness  if  the  cash  cost  of  its  proper- 
ty could  be  obtained  therefor.  It  is  said 
in  the  case  that  the  directors  accepted  the 
indemnity  mortgage  in  good  faith,  with 
knowledge  that  all  the  money  obtained  by 
means  of  the  notes  upon  which  they  had  be- 
come liable  as  Indorse rs  had  been  properly 
appropriated  to  and  gone  into  the  property 
and  material  of  the  company.  The  company 
was  indebted  at  the  time  in  the  sum  of 
$275,000.  The  value  of  Its  property  at  that 
time  is  not  stated,  but  it  was  appraised  in 
the  receivership  proceedings  at  less  than 
$205,000.  In  the  opinion  by  Mr.  Justice 
Brewer  the  court  say:  "The  mortgage  was 
not  given  simply  as  security  for  a  past  in- 
debtedness, but  to  induce  the  indorsers  to 
obtain  for  the  corporation  a  renewal  or 
extension  of  its  obligations,  and  to  make 
further  Indorsements.  In  reliance  upon  this 
mortgage,  the  indorsers  secured  renewals  or 
extensions,  or  themselves  took  up  the  notes 
they  had  indorsed,  and  at  the  same  time 
lent  the  credit  of  their  names  to  new  paper 
of  the  company.  Thus  they  prevented  a 
suspension  of  the  business  and  enabled  the 
corporation  to  continue  its  operations,  and 
did  so  believing  that  by  such  continuance 
the  corporation  would  be  enabled  to  work 
itself  out  of  its  temporary  difficulties.  All 
this  was  done  in  the  utmost  good  faith. 
Under  these  circumstances,  should  the  trans- 
action be  condemned  and  the  mortgage  be 
held  void  as  against  creditors?  This  ques- 
tion, we  think,  must  be  answered  in  the  neg- 
ative. •  *  •  Will  it  be  doubted  that,  if 
this  mortgage  had  been  given  directly  to 
the  holders  of  these  notes  it  would  have 
been  valid?  Are  creditors  who  are  neither 
stockholders  nor  directors,  but  strangers  to 
a  corporation,  disabled  from  taking  security 
from  the  corporation  by  reason  of  the  fact 
that  upon  the  paper  they  hold  there  Is  also 
the  indorsement  of  certain  of  the  direc- 
tors or  stockholders?  Must,  as  a  matter  of 
law,  such  creditors  be  content  to  share  equal- 
ly with  the  other  creditors  of  the  corpora- 
tion, because,  forsooth,  they  have  also  the 
guaranty  of  some  of  the  directors  or  stock- 
holders, whose  guaranty  may  or  may  not  be 
worth  anything?  But  even  that  is  not  this 
case;  for  here  the  corporation  was  a  going 
concern  and  intending  to  continue  in  busi- 
ness, and  the  mortgage  was  given  with  a 
view  of  enabling  it  to  so  continue,  and  to 
prevent  creditors  whose  debts  were  maturing 
from  invoking  the  aid  of  the  courts  to  put 
a  stop  thereto.  Can  it  be  that,  if  at  any 
given  time  In  the  history  of  a  corporation 


engaged  In  business  the  market  value  of  its 
property  is  In  fact  less  than  the  amount  of 
its  indebtedness,  the  directors,  no  matter 
what  they  believe  as  to  such  value,  or  what 
their  expectations  as  to  the  success  of  the 
business,  act  at  their  own  peril  in  taking  to 
themselves  indemnity  for  the  further  use  of 
their  credit  In  behalf  of  the  corporation? 
Is  it  a  duty  resting  upon  them  to  immediate- 
ly stop  business  and  close  up  the  affairs  of 
the  corporation?  Surely  a  doctrine  like  that 
would  stand  In  the  way  of  the  development 
of  almost  any  new  enterprise.  •  •  • 
Again,  not  only  was  the  corporation  a  going 
concern,  not  only  did  the  directors  expect 
and  Intend  that  it  should  continue,  and  be- 
lieve that  its  continuance  would  bring  finan- 
cial success,  but,  as  appears,  they  did  con- 
tinue the  business  for  two  months,  and  dur- 
ing that  time  paid  out  In  the  ordinary  man- 
agement of  Its  affairs  and  in  discharge  of 
its  debts  over  $30,000,  without  appropriating 
a  single  dollar  to  the  payment  of  the  claims 
for  the  indorsement  of  which  tbey  had  taken 
this  indemnity.  We  are  of  the  opinion  that 
these  facts  clearly  and  fully  distinguish  this 
case  from  many  which  have  been  cited,  in 
which  the  action  of  the  directors  of  a  cor- 
poration In  securing  to  themselves  prefer- 
ences In  the  hour  of  its  extremities  has  been 
adjudged  void,  and  that  it  is  going  too  far 
to  hold  that  a  corporation  may  not  give  a 
mortgage  to  its  directors  who  have  lent  their 
credit  to  it  to  induce  a  continuance  of  the 
loan  of  that  credit,  and  obtain  renewals  of 
maturing  paper  at  a  time  when  the  corpora- 
tion, though  not  in  fact  possessed  of  assets 
equal  to  its  indebtedness,  is  a  going  concern, 
and  is  Intending  and  expecting  to  continue 
in  business."  See,  also,  Rockford  Grocery 
Co.  v.  Grocery  Co.,  175  111.  89,  51  N.  E.  642. 
67  Am.  St  Rep.  205;  Webster  v.  Ynsilanti 
Canning  Co.,  149  Mich.  489,  113  K.  W.  7. 

The  denial  of  the  right  of  directors  of  an 
insolvent  corporation  to  obtain  a  preference 
by  way  of  security  or  payment  of  debts  due 
them  by  the  corporation  Is  not  as  a  rule 
founded  upon  the  trust  fund  doctrine,  but 
upon  the  theory  that  It  Is  inequitable  that 
a  director,  whose  position  as  to  knowledge 
of  conditions  and  power  to  act  for  the  cor- 
poration gives  him  an  advantage,  should  be 
permitted  to  protect  his  own  claim  to  the 
detriment  of  others  at  a  time  when  it  is 
apparent  that  all  the  unsecured  debts  of  the 
corporation  are  equally  in  peril,  and  that  all 
of  them  cannot  be  paid.  The  courts  sus- 
taining that  rule  regard  the  director  as  In 
a  sense  trustee  for  all  the  stockholders  and 
creditors,  so  far  at  least  as  to  render  it  Im- 
proper for  him  to  act  solely  for  himself,  in 
disregard  of  the  interest  of  those  for  whom 
he  is  such  trustee.  As  might  be  expected, 
many  cases  have  arisen  which  are  held  to  be 
outside  the  rule  even  where  it  is  strictly 
maintained,  because  not  within  its  reason, 
and  where.  If  the  rule  were  enforced,  gross 
iu Justice  would  result   In  Nebraska,  where 
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the  general  rule  forbidding  preferences  In 
favor  of  directors  obtains,  It  was  held  that 
where  a  director  who  had  made  a  loan  to 
the  corporation  and  was  entitled  to  a  note 
therefor  died,  and  his  son,  upon  being  ap- 
pointed administrator  of  the  estate,  also  be- 
came a  director  of  the  company  and  applied 
for  and  received  from  the  company  as  ad- 
ministrator a  note  in  the  amount  of  the  loan 
previously  made,  that  a  judgment  upon  such 
note  recovered  after  the  corporation  became 
Insolvent  should  be  allowed  priority.  The 
-court  say:  "There  was  nothing  shown  from 
which  It  can  be  asserted  that  any  advantage 
was  taken  of  the  position  as  director  to  gain 
any  advantage  of  preference,  and,  this  be- 
ing true,  the  judgment  must  be  allowed  to 
have  the  place  In  priority  which  It  would 
•ordinarily  have"  Nebraska  Nat.  Bank  v. 
■Clark,  58  Neb.  183.  78  N.  W.  527.  In  Wis- 
<?onsIn  It  is  held  that  insolvency  of  a  cor- 
poration Is  absolutely  essential  to  the  ap- 
plication of  the  rule,  and  that,  unless  in- 
solvency is  established,  the  directors  may 
in  good  faith  pay  a  bona  fide  indebtedness 
to  themselves,  or  may  secure  such  indebted- 
ness by  a  mortgage  upon  the  corporate  prop- 
erty or  otherwise.  And  the  condition  of  In- 
solvency which  will  avoid  a  preference  or 
security  in  favor  of  the  director  is  explained 
as  follows:  "It  is  when  a  corporation  ceas- 
es to  be  a  going  institution,  or  Its  business 
is  in  such  shape  that  its  directors  know,  or 
ought  to  know,  that  suspension  is  impending, 
that  Its  assets  in  the  hands  of  such  directors 
become,  by  equitable  conversion,  a  trust  fund 
for  the  benefit  of  its  general  creditors,  so 
that,  if  such  directors  prefer  themselves  over 
such  general  creditors,  such  action  consti- 
tutes a  fraud  In  law,  and  equity  will  com- 
pel them  to  make  restitution  of  all  property 
thereby  diverted  to  their  personal  benefit  to 
the  prejudice  of  such  creditors."  Hlnz  v. 
Van  Dusen,  95  Wis.  503,  70  N.  W.  657.  In 
that  case,  because  of  the  absence  of  a  finding 
or  evidence  showing  Insolvency,  a  chattel 
mortgage  was  sustained  which  was  given 
partly  for  the  purpose  of  paying  the  claims 
of  two  directors  for  money  previously  loaned 
to  the  corporation,  leaving  unpaid  a  debt  up- 
on which  another  director  was  liable  as 
indorser.  The  chattel  mortgage  there  in 
question  seems  to  have  been  given  upon  all 
of  the  tangible  property  of  the  corporation, 
and  the  only  additional  assets  referred  to 
In  the  opinion  were  liabilities  of  certain 
stockholders  for  the  unpaid  portion  of  their 
stock.  In  Cowan  v.  Plate  Glass  Co.,  184 
Pa.  St.  l,  38  Atl.  1075,  it  appeared  that  one 
of  the  directors,  who  was  also  treasurer  of 
the  corporation,  advanced  money  to  It  upon 
the  promise  that  there  would  be  delivered 
to  him  the  company  notes  with  power  of  at- 
torney to  confess  judgment.  And,  after  the 
advances  were  made,  such  a  note  was  execut- 
ed and  delivered.  With  reference  to  his 
right  to  such  preference,  the  court  say: 
"This  was  a  financially  embarrassed  corpo- 


ration In  straits  for  ready  money.  The  di- 
rectors believed  it  might  survive  these  dif- 
ficulties if  It  obtained  a  comparatively  small 
amount  for  its  then  present  necessities.  It 
is  doubtful  if  it  could  have  obtained  the 
money  from  any  lender,  banker,  or  Individ- 
ual on  better  terms,  or  on  other  security. 
The  object  was  not  to  benefit  Kann  (the  di- 
rector), but  the  corporation  and  all  others 
Interested  in  Its  success.  The  security  was 
given  two  months  before  the  appointment  of 
a  receiver.  From  the  circumstances  It  is  al- 
together reasonable  to  suppose  that,  while 
the  parties  knew  the  company  was  heavily 
In  debt,  neither  of  them  believed  it  was  in- 
solvent. We  discover  no  semblance  of  un- 
fairness or  collusion,  or  an  intent  to  preju- 
dice other  creditors  in  the  transaction."  In 
Mueller  v.  Fire  Clay  Co.,  183  Pa.  450,  38  Atl. 
1009,  it  appeared  that  arrangements  were 
made  by  the  corporation  there  involved 
whereby  notes,  of  the  corporation  held  by 
certain  banks  and  Indorsed  by  some  of  the 
directors  were  secured.  The  directors  had 
been  lndorsers  upon  the  notes  for  some  time, 
and  the  lender  was  exacting  further  secur- 
ity from  the  company,  with  the  implied 
threat  that  otherwise  they  would  refuse  to 
renew  the  notes,  but  would  proceed  to  obtain 
judgment  unless  security  was  given,  and  the 
promise  that  they  would  continue  to  renew 
the  paper  if  the  demand  was  complied  with. 
The  court  said  that  the  evidence  established 
the  fact  that  the  corporate  property  was  pur- 
chased subject  to  a  debt  which  the  company 
assumed;  that  money  was  borrowed  on  the 
company  notes  with  the  four  directors  as  ln- 
dorsers, and  applied  in  part  payment  of  this 
debt.  "This  was  in  direct  aid  of  the  corpo- 
ration, at  the  very  commencement  of  Its  busi- 
ness. The  directors  received  not  a  cent  of 
compensation  for  assuming  a  liability  for  the 
benefit  of  all  the  stockholders,  or  for  con- 
tinuing that  liability  when  the  banks  de- 
manded better  security  from  the  company. 
*  •  *  Why  should  the  legality  of  the 
bank's  security  be  affected  by  the  fact  that 
incidentally  the  lndorsers  were  relieved  from 
a  liability  which  they  had  assumed  for  the 
benefit  of  the  company?  The  result  of  the 
contention  of  the  appellees  is  that  the  judg- 
ment should  be  vacated  and  the  banks  be 
turned  over  to  suit  against  the  lndorsers, 
and  that  the  lndorsers  should  be  compelled 
to  contribute  to  other  stockholders  and  cred- 
itors for  the  privilege  of  loaning  their  credit 
to  the  company."  And  the  court  added  that, 
If  there  had  ever  been  a  time  when  a  rule 
was  enforced  that  would  have  permitted 
such  injustice,  in  later  years  the  rule  has 
been  relaxed  so  as  to  accord  with  the  grow- 
ing necessities  of  the  business  world,  and 
that  the  true  interpretation  of  the  rule,  as 
shown  by  the  weight  of  authority,  is  that 
the  burden  is  on  the  officers  having  both  the 
power  and  preference  to  show  that  the  con- 
tract was  fair  under  all  the  circumstances. 
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Concluding,  the  court  say:  "Even  If  the  com- 
pany was  Insolvent,  and  the  directors  knew 
it,  at  the  date  the  judgment  (security)  was 
given,  under  the  facts  proven,  the- conclusion 
that  the  judgment  was  therefore  fraudulent 
and  void  Is  erroneous,  because  not  In  accord 
with  the  settled  law."  See,  also,  Law  v. 
Fuller,  217  Pa.  439,  66  Atl.  754;  Sabin  v. 
Columbia  River,  etc.,  Co.,  25  Or.  15,  34  Pat 
692,  35  Pac.  854,  42  Am.  St  Rep.  756.  In 
line  with  the  explanation  of  the  rule  In  the 
cases  above  cited,  It  is  observed  in  Thomp- 
son on  Corporations  that  the  cases  very  gen- 
erally agree  that  a  corporation  is  not  insolv- 
ent within  the  meaning  of  the  rule  which 
prevents  a  preference  to  directors  merely  be- 
cause It  cannot  meet  its  obligations  as  they 
become  due,  or  for  the  reason  that  its  as- 
sets are  not  equal  to,  or  would  not  if  sold 
pay,  all  its  liabilities,  wbere  it  is  still  a  go- 
ing concern;  "that  is,  continuing  its  business 
with  some  expectation  and  a  reasonable  pros- 
pect of  being  able  to  continue  the  corporate 
enterprise."   Section  6176. 

Returning  now  to  the  case  before  us,  the 
question  Is  whether  the  mortgage  was  given 
under  such  circumstances  as  to  render  it 
fraudulent  in  law  or  in  fact,  and  therefore 
invalid.  And  we  are  of  the  opinion  that  it 
was  not  This  conclusion  is  reached,  not  only 
upon  a  consideration  of  the  nature  of  the 
obligation  secured  and  the  occasion  and  pur- 
pose of  the  security,  but  as  well  upon  the 
facts  disclosed  by  the  record  concerning  the 
financial  condition  and  expectations  of  the 
company  at  the  time  the  lien  was  created. 
In  the  first  place,  the  evidence  fails  to  es- 
tablish the  insolvency  of  the  company  in  Jan- 
uary, 1908,  when  the  debts  covered  by  the 
mortgage  were  first  secured.  Although  by 
the  statute  regulating  general  assignments 
for  the  benefit  of  creditors,  a  debtor  is  de- 
clared to  be  insolvent  within  the  meaning  of 
that  statute,  and  therefore  entitled  to  make 
such  an  assignment,  when  he  is  unable  to 
pay  his  debts  from  his  own  means  as  they 
become  due  (Comp.  St.  1910.  §  3366).  that  con- 
dition does  not  alone  constitute  Insolvency 
in  the  case  of  a  corporation  within  the  mean- 
ing of  any  rule  not  controlled  by  statute  af- 
fecting the  power  to  secure  or  prefer  in  good 
faith  particular  creditors  while  continuing 
a  going  concern.  As  popularly  and  generally 
understood,  "insolvency"  denotes  the  Insuf- 
ficiency of  the  assets  of  a  debtor  to  pay  his 
debts  In  full.-  22  Cyc.  1256 ;  16  Ency.  L.  (2d 
Ed.)  637;  Jones  on  Insolv.  Corp.  §  7.  And 
this  is  the  sense  in  which  the  term  is  usually 
applied  with  relation  to  the  question  here 
presented.  Jones,  Insolv.  Corp.  §  9;  Mining 
Co.  v.  Smelting  Co.,  119  N.  C.  415,  26  S.  E. 
27;  Sabln  v.  Columbia,  etc.,  Co.,  25  Or.  15, 
34  Pac.  692,  42  Am.  St.  Rep.  756;  Hinz  v. 
Van  Dusen,  95  Wis.  503,  70  N.  W.  657 ;  Co- 
rey v.  Wadsworth,  99  Ala.  68,  11  South.  350, 
23  It.  R.  A.  618,  42  Am.  St.  Rep.  29;  Thomp- 
son on  Corp.  |  6176.    From  an  inventory 


dated  and  shown  to  have  been  actually  taken 
February  10,  1908,  it  appears  that  the  assets 
of  the  company  at  that  time  consisted  of  a 
stock  of  goods  including  fixtures  of  the  value 
of  $7,820.40,  the  stock  being  valued  at  cost 
price  with  freight  added,  good  accounts 
$1,000,  doubtful  accounts  $180,  making  the 
total  value  of  $9,000.  The  inventory  was 
itemized,  but  there  was  omitted  In  many  In- 
stances, especially  as  to  the  items  of  drugs, 
a  statement  of  the  quantity,  and  L.  P.  Had- 
ley,  a  clerk  who  assisted  in  making  the  in- 
ventory, testified,  in  effect,  that  In  such  cases, 
Including  the  goods  in  the  cellar  and  ware- 
house, respectively,  the  value  was  estimated, 
and  on  that  account  he  stated  as  his  opinion 
that  the  value  of  the  goods  was  in  fact  about 
15  per  cent,  less  than  that  shown  by  the  in- 
ventory. The  fixtures  were  valued  in  the  in- 
ventory at  $1,000,  and  that  value  is  amply 
supported  by  other  evidence.  The  record  pre- 
sents no  reason  for  questioning  the  item  of 
good  accounts.  There  Is  some  question 
whether  there  should  be  included  In  the  as- 
sets two  items  In  the  inventory,  viz.,  a  safe 
valued  at  $216,  and  a  cash  register  valued 
at  $250,  which  had  been  sold  to  the  company 
conditionally,  and  upon  which,  respectively, 
only  part  of  the  purchase  price  had  been 
paid.  It  does  appear,  however,  that  another 
safe  belonged  to  the  company  worth  $50, 
which  was  not  mentioned  in  the  Inventory. 
If  the  value  placed  on  the  stock  be  reduced 
15  per  cent,  it  would  amount  to  $5,797.34. 
Adding  the  value  of  the  fixtures  and  the  good 
accounts,  the  total  value  of  the  assets  at  the 
time  stated  would  appear  to  be  $7,797.34. 
Even  If  thiB  should  be  reduced  so  as  to  em- 
brace only  the  reasonable  value  of  the  inter- 
est of  the  company  in  the  safe  and  cash  reg- 
ister, we  think  $7,500  would  not  be  an  un- 
fair estimate  in  favor  of  the  company,  or 
the  intervener,  Tobln,  of  the  value  of  the 
company's  assets  when  the  inventory  was 
made,  and  this  would  give  credit  to  every 
objection  urged  against  such  inventory. 
Ernest  Marsh,  a  salesman  for  plaintiff  who 
frequently  visited  defendant's  place  of  busi- 
ness, testified  that  exclusive  of  jewelry,  etc., 
his  judgment  of  the  value  of  the  stock  and 
fixtures  in  January  and  until  June,  1906, 
was  about  $4,500.  The  jewelry  stock  was 
inventoried  at  about  $1,600,  which,  added  to 
the  estimate  made  by  the  witness  of  the 
drug  stock,  would  make  $6,100.  And  It  is 
doubtful  if  his  estimate  Included  the  china 
and  silverware.  The  trial  court  would  have 
been  justified  in  disregarding  his  valuation 
of  the  fixtures  as  much  too  low,  In  view  of 
the  other  evidence  on  that  subject  The  in- 
ventory of  the  jewelry  stock  appears  to  have 
been  properly  taken  in  all  respects,  and  the 
jeweler  employed  by  the  company  testified 
that  he  assisted  in  making  the  inventory, 
and  the  jewelry  stock  was  correctly  Inven- 
toried and  valued.  For  the  purposes  of  this 
case,  therefore,  the  trial  court  having  made 
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no  special  findings  on  the  subject,  we  shall 
take  the  value  of  the  company's  available 
assets  to  have  been  at  least  $7,500  in  Janu- 
ary, 1008,  and  June  1,  1008,  when  the  mort- 
gages were  respectively  executed,  there  ap- 
pearing nothing  to  indicate  that  the  value 
was  less  at  either  of  those  times  than  when 
the  inventory  aforesaid  was  taken. 

Ira  H.  Rogers  in  his  deposition  testified 
generally  that  the  liabilities  of  the  company 
in  January  and  on  June  1,  1008,  Including 
the  secured  debts,  amounted  to  about  $6,500. 
It  was  attempted  on  the  trial  to  show  the 
liabilities  at  that  time  by  the  introduction  of 
verified  claims  which  had  been  filed  with  and 
allowed  by  the  receiver.  The  amount  thus 
shown,  including  an  overdraft  at  the  bank 
of  $111,  was  $1,083.58,  considering  only  the 
items  of  the  various  claims  which  had  been 
incurred  prior  to  the  date  of  the  mortgage. 
With  the  debts  due  the  mortgagees,  the  total 
amount  of  liabilities  thus  appeariug  was 
$5,424.58.  The  claim  of  plaintiff  in  error,  al- 
leged in  its  original  petition  to  amount  to 
$765.73,  Is  not  included  in  this  computation, 
for  the  reason  that  the  record  furnishes  no 
information  as  to  when  it  was  incurred. 
Near  the  conclusion  of  the  transcript  of  the 
evidence  the  court  is  reported  as  stating  that 
the  plaintiffs  account  is  admitted  to  be  Just, 
true,  and  correct,  and  an  existing  indebted- 
ness as  scheduled  by  the  receiver.  But  the 
claim  does  not  appear  in  the  list  of  claims 
presented  and  allowed  contained  in  the  re- 
ceiver's report  found  in  the  record  before  us, 
and  we  find  nothing  in  the  entire  record  to 
show  an  indebtedness  to  plaintiff  at  the  time 
of  the  execution  of  either  of  the  mortgages. 
Upon  the  evidence,  therefore,  the  assets  of 
the  company  exceeded  its  liabilities  to  the 
extent  of  at  least  $1,000  in  January,  1008. 
We  have  not  examined  the  various  claims 
or  the  items  thereof  with  particular  reference 
to  the  amount  of  the  liabilities  existing  on 
June  1,  1008,  deeming  that  unnecessary  in 
view  of  the  fact  that  the  mortgage  of  that 
date  was  a  substitute  for  the  one  executed  in 
January  and  given  to  secure  the  same  debts. 

It  was  argued  that  this  company  was  in- 
solvent from  the  time  it  commenced  business. 
But,  although  It  is  true  that  nothing  was 
paid  in  upon  the  capital  stock  and  that  the 
business  was  commenced  upon  borrowed  cap- 
ital exclusively,  it  is  also  true  that  the  mon- 
ey borrowed  was  used  in  the  purchase  of  the 
original  stock  of  goods  and  fixtures,  and  it 
appears  by  the  uncontradicted  testimony 
of  Mr.  Seaver,  from  whom  the  property  was 
purchased,  that  the  same  was  worth  more 
than  the  amount  paid  therefor.  At  the  time 
of  commencing  business,  therefore,  the  com- 
pany was  indebted  in  the  sum  of  $3,300,  rep- 
resented by  Its  notes  to  Sullivan  Indorsed  by 
Tobin  for  $2,000,  and  its  note  to  the  bank 
likewise  indorsed  for  $1,300,  and  its  assets 
consisted  of  the  property  purchased  afore- 
said having  a  value  in  excess  of  such  indebt- 1 


edness.  It  is  evident  that  it  was  contemplat- 
ed by  all  the  parties  that  the  corporate  en- 
prise  would  be  a  success.  Hence  it  cannot 
be  correctly  said  that  a  condition  of  insol- 
vency then  existed.  In  addition  to  the  as- 
sets above  mentioned,  there  was  available 
at  all  times  the  unpaid  stock  subscriptions, 
or  the  amounts  for  which  the  several  stock- 
holders were  liable  upon  their  acceptance  of 
the  stock  issued  to  them,  respectively,  which 
might  have  been  enforced  through  proper  as- 
sessments and  proceedings,  the  value  there- 
of, of  course,  depending  upon  the  financial 
condition  of  the  individual  stockholders. 
With  the  exception  of  the  two  shares  issued 
in  the  name  of  Stephen  Tobin,  who  may  or 
may  not  have  accepted  them,  there  is  nothing 
in  this  record  to  show  whether  any  assess- 
ment would  have  been  collectible.  One  of 
the  obligations  secured  represented  the  debt 
assumed  by  the  company  as  part  of  the  pur- 
chase price  of  Its  original  stock  of  goods  and 
store  fixtures,  and  the  other  was  for  money 
procured  by  loan  to  pay  the  remainder  of  the 
purchase  price,  and  it  was  so  used.  Noth- 
ing outside  of -Interest  had  been  paid  upon 
these  obligations.  Tobin  had  taken  up  the 
note  at  the  bank,  on  which  he  was  liable  as 
an  accommodation  indorser,  and  was  again 
called  upon  to  Indorse  the  notes  held  by  Sul- 
livan, if  they  were  to  be  renewed.  Pro- 
ceedings to  enforce  the  collection  of  these 
obligations  would  no  doubt  have  compelled  a 
suspension  of  the  business  of  the  company, 
not  only  to  Its  own  detriment  but  to  the  disad- 
vantage of  all  the  creditors,  notwithstanding 
that  its  assets  exceeded  its  liabilities  at  that 
time.  That  result  was  avoided  by  the  execu- 
tion of  the  mortgage  in  January,  and  again 
by  the  mortgage  given  In  June ;  and  thus  the 
company  was  enabled  to  continue  in  business, 
and  there  was  a  reasonable  expectation  that 
it  would  and  could  so  continue.  As  stated 
in  an  earlier  part  of  this  opinion,  the  busi- 
ness was  in  fact  continued  the  same  as  be- 
fore without  interruption  for  the  period  of 
about  eight  months,  and  several  of  the  gener- 
al creditors  received  at  least  partial  pay- 
ments of  their  claims  during  that  time.  Al- 
though a  director,  Stephen  Tobin  was  so  only 
in  name — that  is,  he  had  the  slightest  bene- 
ficial Interest,  if  any,  In  the  concern,  that  in- 
terest, if  any,  being  such  as  arose  from  his 
ownership  of  two  shares  of  stock — and  he 
did  not  at  any  time,  as  a  director,  officer,  or 
stockholder,  act  or  advise  with  reference  to 
any  financial  or  business  transaction  on  be- 
half of  the  company.  The  reason  for  his 
official  connection  with  the  company  has  been 
stated.  The  debts  thus  secured  were  un- 
questionably bona  fide  debts  of  the  company, 
incurred  in  good  faith,  and  there  appears  to 
be  nothing  Indicative  of  fraud  in  the  con- 
duct of  Mr.  Tobin  relative  to  them. 

The  fact  is  also  entitled  to  consideration 
that  the  $1,300  note  represented  the  debt 
which  the  company  had  assumed  as  part  of 
the  purchase  price  of  its  original  stock  of 
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goods,  and  that  at  the  time  of  such  purchase 
that  debt  was  secured  by  a  chattel  mortgage 
upon  the  property.  That  mortgage  was  giv- 
en in  July,  1905,  and  the  last  Installment  of 
the  debt  secured  became  due  April  10,  1900. 
It  would  hare  remained  valid  even  as  against 
creditors,  without  renewal,  for  the  period  of 
■60  days  after  the  term  for  which  it  had 
been  given,  which  period  did  not  expire  un- 
til after  the  company  purchased  tbe  proper- 
ty. Nothing  is  shown  to  have  been  said  at 
the  time  with  reference  to  the  mortgage; 
but,  whether  the  notes  continued  to  be  held 
by  Tobin  or  had  been  Indorsed  to  the  bank,  it 
remained  a  valid  lien  for  the  unpaid  por- 
tion of  the  debt  secured  as  against  the  com- 
pany, who  had  assumed  the  obligation  of  the 
original  debtor,  even  without  renewal.  Un- 
der the  statute  a  chattel  mortgage  ceases  to 
be  valid,  where  notice  of  foreclosure  is  not 
given  or  a  renewal  affidavit  filed  within  the 
period  aforesaid,  only  as  against  subsequent 
purchasers  or  mortgagees  in  good  faith  or 
creditors.  Comp.  St  1910,  8  3733.  Having 
not  only  actual  notice  of  the  mortgage,  but 
having  assumed  the  mortgage  debt,  the  com- 
pany was  not  a  purchaser  in  good  faith  with- 
in the  meaning  of  the  statute,  so  as  to  enable 
it  to  avoid  the  mortgage  for  the  absence  of  a 
renewal  affidavit.  Schnavely  v.  Bishop,  8 
Kan.  App.  301,  55  Pac.  667;  Men  den  ha  11  v. 
Kratz,  14  Wash.  453,  44  Pac.  872;  Cassldy 
v.  narrel8on,  1  Colo.  App.  458,  29  Pac.  525; 
Nix  v.  Wlswell.  84  Wis.  334,  54  N.  W.  620; 
Corbin  v.  Klncaid,  33  Kan.  649,  7  Pac.  145. 
We  doubt  that  the  fact  that  the  company 
'substituted  Its  own  note  for  that  of  the  orig- 
inal debtor  would  change  the  situation.  It 
appears  that  this  mortgage  had  not  been  re- 
leased. If  it  be  conceded  that  without  a  re- 
newal affidavit  it  had  ceased  to  be  valid  as 
against  creditors,  the  company,  being  in  a 
condition  to  enable  it  to  make  a  valid  mort- 
gage, might  well  have  deemed  itself  under  an 
obligation  to  secure  the  payment  of  the  debt 
to  Tobin. 

For  the  reasons  above  explained,  we  are 
of  the  opinion  that  the  validity  of  the  mort- 
gage held  by  Stephen  Tobin,  under  which  he 
took  possession  of  tbe  property,  was  properly 
sustained,  and  therefore  the  judgment  will 
be  affirmed. 

Affirmed. 

BEARD,  C.  J.,  and  SCOTT,  J.,  concur. 


WILLIAMS  v.  CAMPBELL  et  al. 
(Supreme  Court  of  Kansas.   Feb.  11,  1911.) 

(Syllabus  by  the  Court.) 

1.  Witnesses  (§  139*)— Competenot— Tbans- 
actions  with  decedent. 

A  plaintiff  who  is  suiug  to  recover  real  es- 
tate claimed  by  her  by  virtue  of  being  the  wife 
of  the  decedent,  where  the  defendants  are  the 
grandchildren  and  great-grandchildren  of  dece- 


dent, and  who  acquire  their  interest  in  the  real 
estate  through  the  daughter  of  the  decedent,  u 
not  prohibited  by  section  320,  Code  Civ.  Proc 
(Gen.  St.  1909,  5  5914),  from  testifying  to  com- 
munications and  transaction  had  personally 
with  the  decedent,  as  the  parties  adverse  to  her 
did  not  acquire  their  title  to  the  cause  of  ac- 
tion immediately  from  the  decedent. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  fi  574,  575;  Dec.  Dig.  |  139.*] 

(Additional  Syllabus  by  Editorial  Staff.) 

2.  Words  and  Phbases—  "Immediately." 

The  word  "immediately"  means  without 
intermediary;  in  direct  connection  or  relation; 
in  a  way  to  concern  or  affect  directly  or  close- 
ly; without  the  intervention  of  any  person  or 
thing;   proximately;   directly;  closely. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  4,  pp.  8393,  3394;  vol.  8,  p. 
7681.] 

Appeal  from  District  Court,  Atchison 
County. 

Action  by  Eliza  Williams  against  Melissa 
Campbell  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and 
remanded. 

B.  F.  Hudson,  for  appellant  B.  P.  Wag- 
gener,  for  appellees. 

JOHNSTON,  C.  J.  Eliza  Williams  brought 
an  action  of  ejectment  claiming  ownership 
and  right  of  possession  of  an  undivided  one- 
half  of  several  tracts  of  real  estate  and  al- 
leging that  the  four  defendants  named  each 
own  an  undivided  one-eighth  interest  in  the 
land.  She  also  asked  for  $12,500,  one-half 
the  value  of  the  rents  and  profits  of  the  lands 
that  had  accrued  within  the  past  three  years. 
The  defendants  answered  denying  that  plain- 
tiff had  any  interest  in  the  lands  and  alleg- 
ing that  they  were  the  owners  In  fee  simple 
of  all  the  lands  claimed.  They  also  allege 
that  Edwin  R.  Brown,  whom  plaintiff  claim- 
ed was  her  husband,  was  married  to  Sarah 
Howard  In  1832 ;  that  the  only  issue  of  that 
marriage  was  Mary  Brown  and  Melissa 
Brown,  who  subsequently  married  and  be- 
came Mrs.  Taliaferro ;  that  Edwin  R.  Brown 
acquired  the  real  estate  In  Kansas;  that  in 
1874  his  wife  died ;  that  he  did  not  thereaft- 
er marry;  and  that  in  1883  he  died  testate. 
He  gave  specific  pieces  of  property  to  his 
daughter  Melissa  and  her  children,  and  tbe 
residue  of  the  estate  was  given  to  Mary 
Brown,  who  was  named  as  executrix.  The 
will  contained  a  clause  that  referred  to  plain- 
tiff, as  follows :  "Remembering  the  kind  and 
faithful  services  of  Amanda  Henly  and  Eli- 
za Williams,  long  servants  in  my  family,  I 
enjoin  upon  my  said  daughters  in  turn  that 
they  see  that  said  women  are  well  provided 
for  In  their  declining  years."  It  was  fur- 
ther alleged  that  under  the  provisions  of 
that  will  Mary  Brown  took  possession  of  her 
portion  of  the  estate,  including  that  in  ques- 
tion, and  occupied  it  until  1909,  when  she 
died  unmarried ;  that  prior  to  her  death  she 
made  a  will  disposing  of  the  lands  in  ques- 
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tlon  to  the  children  and  grandchildren  of  her 
deceased  slater;  that  Mary  Brown  had  Im- 
proved and  occupied  the  lands  for  more  than 
20  years,  and  during  that  time  plaintiff  claim- 
ed no  interest  or  title  in  them,  although  she 
occupied  a  small  part  of  the  lands  as  a  ten- 
ant of  Mary  Brown.  It  was  also  alleged 
that  plaintiff  had  full  knowledge  of  the  dis- 
position of  the  lands  under  the  Edwin  R. 
Brown  will  and  acquiesced  in  it  and  was  es- 
topped and  barred  to  make  any  claim  at 
this  time;  that  Mary  Brown  had  In  ac- 
cordance with  the  Injunction  in  her  fath- 
er's will  given  plaintiff  clothing,  provisions, 
and  money ;  and  that  it  was  so  accepted  by 
plaintiff.  By  way  of  cross-petition  it  was  al- 
leged that  plaintiff  was  claiming  an  Interest 
In  the  lands  without  right,  thus  creating  a 
cloud  thereon,  and  that  one  William  Rigg, 
acting  In  collusion  with  plaintiff,  was  also 
setting  up  some  claim  of  interest,  and  that 
he  was  a  necessary  party.  The  prayer  was 
that  he  be  made  a  party  and  required  to  an- 
swer, and  that  defendants  be  adjudged  to  be 
the  owners  of  the  land,  and  tbat  plaintiff 
and  Rigg  be  barred  and  enjoined  from  setting 
up  any  claim  or  interest  In  them.  The  day 
after  the  filing  of  the  answer  and  cross-peti- 
tion, another  application  was  made  to  make 
Rigg  a  party  and  for  an  order  for  publica- 
tion service,  and,  this  being  granted,  a  cross- 
petition  was  filed  containing  averments  sim- 
ilar to  those  In  the  cross-petition  which  form- 
ed a  part  of  the  answer  previously  filed.  A 
few  days  later  a  motion  was  made  to  strike 
out  the  cross-petitions,  and  an  order  was 
made  which  on  Its  face  struck  them  out  ab- 
solutely ;  but  at  a  later  date  the  court  cor- 
rected it  to  correspond  with  the  facts  by 
making  the  order  to  strike  apply  to  William 
C.  Rigg  only.  After  the  order  striking  out 
the  cross-petitions  was  made,  plaintiff  filed  a 
reply  consisting  of  a  general  and  some  spe- 
cial denials — averments  that  she  had  occu- 
pied the  premises  as  a  co tenant  of  Mary  Brown 
and  with  her  consent  and  that  no  action  for 
a  division  of  the  land  was  brought  because 
of  a  promise  by  her  that  she  would  see  that 
plaintiff's  right  in  the  property  was  secured 
to  her;  that  Mary  Brown  well  knew  the  re- 
lationship that  existed  between  plaintiff  and 
her  father  and  had  never  denied  plaintiff  ti- 
tle to  the  property  or  her  right  to  possession 
as  a  co  tenant  of  Mary  Brown.  Shortly  aft- 
erwards the  parties  proceeded  to  trial,  and, 
after  some  testimony  was  offered  in  behalf 
of  plaintiff  and  an  adverse  ruling,  plaintiff 
dismissed  her  action  without  prejudice,  and 
the  parties  proceeded  to  trial  on  the  cross-peti- 
tion of  defendants.  After  testimony  had  been 
Introduced  in  support  of  defendants'  conten- 
tion, plaintiff  proceeded  to  testify  in  her  own 
behalf,  and,  when  she  was  asked  as  to  a  con- 
versation between  her  and  Edwin  R,  Brown 
in  which  they  agreed  to  live  together  as  man 
and  wife  and  of  their  cohabitation  and  the 
carrying  out  of  the  agreement,  an  objection 
113  P.-Bl 


was  made  that  she  was  incompetent  to  tes- 
tify to  transactions  with  the  deceased  Brown, 
and  also  that  the  testimony  was  not  within 
the  issues  of  the  case.  The  proposed  testi- 
mony was  excluded,  and,  subsequently,  Judg- 
ment was  given  for  defendants. 

The  principal  question  involved  in  this  ap- 
peal of  plaintiff  arises  on  the  exclusion  of 
her  testimony.  Were  the  communications 
and  transactions  between  her  and  Edwin  R. 
Brown,  when  he  was  living,  within  the  pro- 
hibition of  section  320,  Code  Civ.  Proc  (Gen. 
St  1909,  8  5914).  It  reads :  "No  party  shall 
be  allowed  to  testify  In  his  own  behalf  in  re- 
spect to  any  transaction  or  communication 
had  personally  by  such  party  with  a  deceas- 
ed person,  when  the  adverse  party  is  the  ex- 
ecutor, administrator,  heir  at  law,  surviving 
partner  or  assignee  of  such  deceased  person, 
where  they  have  acquired  title  to  the  cause 
of  action  immediately  from  such  deceased 
person,"  etc. 

It  will  be  observed  that  the  disqualification 
arises  only  when  the  adverse  party  Is  an  ex- 
ecutor, administrator,  heir  at  law,  next  of 
kin,  surviving  partner,  or  assignee  of  such 
deceased  person  who  has  acquired  title  by 
the  cause  of  action  immediately  from  the 
deceased  person.  The  appellees  were  not  ex- 
ecutors, administrators,  surviving  partners, 
or  assignees  of  Edwin  R.  Brown,  deceased. 
It  is  claimed  that  they  were  his  heirs  or  next 
of  kin ;  but,  if  for  some  purposes  these  grand- 
children and  great-grandchildren  of  his  might 
be  so  regarded,  they  are  not  within  any  of 
the  classes  mentioned  in  the  statute.  They 
are  not  heirs  at  law  or  next  of  kin  who  have 
acquired  title  to  the  cause  of  action  Imme- 
diately from  him. 

The  word  "immediately"  Is  defined  by  Web- 
ster as  "without  intermediary ;  in  direct  con- 
nection or  relation ;  in  a  way  to  concern  or 
affect  directly  or  closely;  without  the  inter- 
vention of  any  person  or  thing;  proximate- 
ly ;  directly ;  closely."  Now  the  title  to  the 
cause  of  action  involved  here  was  not  acquir- 
ed immediately  or  directly  by  appellees  from 
Edwin  R.  Brown,  but  was  derived  from  or 
through  Mary  Brown.  It  is  argued  that 
there  is  as  much  reason  why  appellees  should 
be  prohibited  from  testifying,  the  same  dan- 
ger of  false  testimony,  as  if  the  adverse  par- 
ty had  acquired  the  lands  in  dispute  directly 
from  Edwin  R,  Brown.  But  a  party  offering 
himself  as  a  witness  is  not  to  be  rejected  un- 
less the  adverse  party  comes  clearly  within 
one  of  the  classes  enumerated  in  the  Code. 
Competency  Is  the  rule,  and  disqualification 
is  the  exception.  Neither  interest  in  the  re- 
sult of  the  litigation  nor  incompetency  op- 
erates to  disqualify  a  party  except  upon  the 
specific  conditions  named  in  the  statute  The 
court  is  not  inclined  to  extend  this  exception 
by  interpretation.  Bryan  v.  Palmer,  83  Kan. 
298,  111  Pac.  443 ;  Hess  v.  Hartwig,  83  Kan. 
592,  112  Pac.  99.  On  the  contrary,  it  has 
been  said  that :  "The  present  judicial  tenden- 
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cy  is  undoubtedly  to  give  a  liberal  construc- 
tion to  statutes  removing  disqualifications  to 
testify,  and  a  strict  construction  to  those  Im- 
posing them — to  endeavor  to  protect  the 
rights  of  parties  by  requiring  evidence  from 
a  doubtful  source  to  be  given  only  such 
weight  as  the  circumstances  may  seem  to 
justify,  rather  than  by  excluding  it  alto- 
gether." Clifton  v.  Meuser,  79  Kan.  658,  100 
Pac.  645.  But  it  Is  not  necessary  to  apply  a 
strict  rule  of  Interpretation  to  this  statutory 
restriction.  Giving  the  language  of  the  pro- 
vision its  natural  and  ordinary  meaning,  it 
is  clear  that  appellees  cannot  be  regarded  as 
having  acquired  title  to  the  cause  of  action 
immediately  from  Edwin  R.  Brown.  Revllle 
v.  Dubacb,  60  Kan.  572,  57  Pac.  522;  Knights 
of  Pythias  v.  Ferrell,  83  Kan.  491,  112  Pac. 
155. 

The  contention  that  appellant  had  not 
Joined  issue  on  the  cross-petition  of  appel- 
lees cannot  be  sustained.  While  appellant 
did  not  file  an  independent  answer  to  the 
separate  cross-petition,  she  did  file  a  reply 
broad  enough  in  Its  terms  to  meet  the  allega- 
tions of  the  cross-petition  pleaded  In  the  an- 
swer as  well  as  the  separate  reply  filed  a 
day  or  two  later.  Testimony  was  offered  by 
appellees,  and  both  parties  proceeded  with 
the  trial  as  if  the  case  was  at  issue,  and  it 
would  be  a  harsh  and  technical  ruling  to  bold 
that  the  testimony  should  be  excluded  be- 
cause issue  had  not  been  joined.  Neither 
can  It  be  held  that  the  ruling  did  not  affect 
the  substantial  rights  of  appellant.  It  de- 
prived her  of  the  opportunity  to  show  what 
were  her  relations  with  the  deceased,  and, 
unless  she  Is  permitted  to  show  a  marriage 
relation  with  Brown,  she  has  no  standing  to 
claim  title  or  interest  in  the  property  in- 
volved. This  ruling  at  the  threshold  of  the 
trial  of  her  side  of  the  case  practically  con- 
cluded her  and  made  her  testimony  on  other 
branches  of  the  case  valueless. 

While  some  of  the  claims  made  In  her  be- 
half are  abnormal  and  strange,  bee  rights 
ought  not  to  be  finally  determined  until  com- 
petent witnesses  produced  by  her  are  heard 
and  her  testimony  tending  to  establish  her 
claim  has  been  received  and  weighed. 

The  judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial.  All  the 
Justices  concurring. 


SAVAGE  v.  MODERN  WOODMEN  OF 

AMERICA  et  al. 
(Supreme  Court  of  Kansas.   Feb.  11,  1911.) 

(Syllabui  ly  the  Court.) 

1.  Appeal  and  Ebbob  (|  1039*)  —  Review  — 
Harmless  Ebbob— Departure  in  Reply. 
A  judgment  will  not  be  reversed  because 
new  matter  in  a  reply  constitutes  a  departure 
from  the  petition,  although  timely  objection  has 
been  made  thereto  in  the  trial  court,  where 
notwithstanding  the  fault  in  the  pleading  the 


contention  of  each  party  has  been  made  clear, 
and  each  has  had  full  opportunity  to  develop 
the  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^Cent  Dig.  fj  4075-4078;   Dec.  Dig.  f 

2.  Insurance  (|  783*)— Mutual  Benefit  In- 
surance—Rights  of  Beneficiary— Vested 
Interest. 

Where  the  designation  of  the  beneficiary 
In  a  certificate  issued  by  a  mutual  benefit  as- 
sociation is  made  in  pursuance  of  an  agreement 
founded  upon  a  sufficient  consideration,  the  per- 
son so  designated  acquires  a  vested  interest,  and 
unlesB  by  reason  of  countervailing  equities  can- 
not be  displaced,  although  the  rules  of  the  or- 
der permit  the  member  to  change  the  beneficiary 
at  will. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  I  1949;  Dec.  Dig.  5  783.*] 

3.  Insurance  (f  783*)— Mutual  Benefit  In- 
surance—Vested Interest  of  Ben efi ch- 
art. 

Where  a  husband  agrees  that,  if  his  wife 
will  help  to  pay  the  assessments  upon  a  certifi- 
cate in  a  mutual  benefit  association  in  her  fa- 
vor, he  will  not  change  the  beneficiary,  and  in 
consequence  of  such  agreement  she  makes  a 
part  of  the  payments  thereon,  using  for  the 
purpose  what  are  in  fact  the  proceeds  of  her 
own  labor  outside  of  her  ordinary  household 
duties,  she  cannot  be  displaced  as  such  benefici- 
ary without  her  consent,  notwithstanding  she 
commingles  her  earnings  with  those  of  her  hus- 
band as  soon  as  received,  keeping  no  separate 
account  thereof,  and  then  takes  the  money  for 
the  assessments  from  the  common  fund. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  1949;  Dec  Dig.  S  783.*] 

4.  Witnesses  (f  150*)  —  Competency— Testi- 
mony of  Pabty  as  to  Transaction  with 
Decedent. 

The  statutory  rule  that  no  party  shall  tes- 
tify in  his  own  behalf  in  respect  to  any  trans- 
action had  personally  with  a  person  since  de- 
ceased, where  the  adverse  party  is  the  heir  at 
law,  next  of  kin,  or  assignee  of  such  deceased 
person,  does  not  apply  where  the  adverse  party 
claims  as  the  beneficiary  of  a  certificate  issued 
by  a  mutual  benefit  association  to  such  dece- 
dent, because  the  beneficiary  named  In  the  cer- 
tificate is  not  the  assignee  of  the  member  to 
whom  it  was  issued,  and  the  circumstance  that 
he  is  in  fact  his  heir  or  next  of  kin  is  not  ma- 
terial where  his  claim  is  not  founded  on  that  re- 
lationship. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  SS  668-657;  Dec.  Dig.  §  150.*] 

(Additional  Syllabu*  ly  Editorial  Staff.) 

5.  Witnesses  (|  36*)  —  Competency  —  Con- 
struction of  Statutes. 

Statutes  excluding  certain  persons  from 
testifying  will  be  strictly  construed,  and  the  ex- 
clusion will  not  be  extended  by  implication  to 
a  class  not  named,  but  a  witness  will  be  deem- 
ed competent  unless  clearly  rendered  incompe- 
tent by  the  terms  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |  79;  Dec.  Dig.  §  36.*] 

Appeal  from .  District  Court,  Wyandotte 

County. 

Action  by  Nora  L.  Savage  against  the  Mod- 
ern Woodmen  of  America,  Russell  Savage, 
and  another.  Judgment  for  plaintiff,  and  de- 
fendants Russell  Savage  and  another  appeal. 

Affirmed. 
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O.  O.  Llttick,  E.  Y.  Blum,  and  Nathan  Cree, 
for  appellants.  J.  O.  Fife  and  W.  L.  Wood, 
for  appellee. 

MASON,  J.  In  1898  George  T.  Savage  ob- 
tained a  benefit  certificate  In  the  Modern 
Woodman  of  America  in  favor  of  his  wife, 
Nora  Is.  Savage.  The  roles  of  the  association 
authorized  him  to  change  the  beneficiary  at 
his  pleasure.  On  July  13,  1908,  he  elected  to 
constitute  his  son,  Russell  Savage,  and  his 
daughter,  Mabel  Sebree,  the  beneficiaries. 
Upon  complying  with  the  prescribed  forms  he 
obtained  on  July  16th  a  new  certificate  desig- 
nating them  as  such.  Three  days  later  he 
died.  His  widow  brought  action  for  the 
amount  of  the  certificate,  making  the  son.  and 
daughters  parties.  The  association  admit- 
ted Indebtedness  under  one  certificate  or  the 
other  and  asked  that  the  rights  of  the  rival 
claimants  be  determined.  A  trial  resulted  in 
a  judgment  in  favor  of  the  widow,  and  the 
son  and  daughter,  who  will  be  referred  to  as 
the  defendants,  appeal. 

The  plaintiffs  petition  declared  upon  the 
original  certificate.  The  defendants  each 
filed  an  answer  and  cross-petition  setting  out 
the  change  of  beneficiary  and  the  Issuance  of 
the  new  certificate.  The  plaintiff  filed  re- 
plies alleging  in  effect  that  George  T.  Sav- 
age had  agreed  with  her  that  if  she  would 
help  pay  the  premiums  he  would  never 
change  the  beneficiary;  that  she  had  done  so 
for  a  term  of  years,  thereby  acquiring  a  vest- 
ed right  in  the  certificate;  and  that  the  at- 
tempted change  was  therefore  ineffectual. 
The  defendants  demurred,  and  now  urge  that 
a  reversal  should  be  ordered  upon  the  ground 
that  the  new  matter  in  the  replies  constituted 
a  departure  from  the  petition ;  that  to  have 
been  available  to  the  plaintiff  the  allegations 
regarding  the  accrual  of  a  vested  right  should 
have  been  inserted  in  the  petition  Instead  of 
in  the  replies.  As  the  issues  were  framed, 
the  contention  of  each  party  was  made  clear, 
and  in  the  trial  neither  was  denied  a  full 
opportunity  to  develop  the  facts.  Whether 
or  not  the  plaintiffs  pleadings  presented  a 
departure,  and  whether  or  not  she  should 
have  been  required  to  reshape  them,  the  er- 
ror, if  any,  did  not  prejudice  the  substantial 
rights  of  the  defendants,  and  does  not  Justify 
a  reversal. 

While  there  is  some  conflict  on  the  subject, 
the  weight  of  authority  supports  the  view, 
which  we  think  well  founded  in  reason,  that, 
where  the  designation  of  the  beneficiary  in  a 
certificate  issued  by  a  mutual  benefit  associa- 
tion is  made  in  pursuance  of  an  agreement 
founded  upon  a  sufficient  consideration,  the 
person  designated  acquires  a  vested  interest, 
and,  unless  by  reason  of  countervailing  equi- 
ties, cannot  be  displaced,  although  the  rules 
of  the  association  permit  the  member  to 
change  the  beneficiary  at  will.  Stronge  v. 
Supreme  Lodge  Knights  of  Pythias;  189  N.  T. 
846,  82  N.  E.  433,  12  L.  R.  A  (N.  S.)  1207, 


note,  121  Am.  St  Rep.  902,  12  Am.  &  Eng. 
Ann.  Cas.  944,  note.  See,  also,  opinion  In 
Great  Camp  K.  O.  T.  M.  v.  Savage,  135  Mich. 
459,  98  N.  W.  26. 

"Where  the  member,  upon  taking  out  the 
certificate,  makes  an  agreement  with  tbe 
beneficiary  that  the  latter  should  pay  the 
assessments,  and  that  no  substitution  should 
be  made,  the  beneficiary,  upon  performing 
this  agreement,  acquires  a  vested  right"  8 
A  &  E.  Encycl.  of  L.  998. 

"Equities  may  exist  in  favor  of  the  orig- 
inal beneficiary  which  will  preclude  the  mem- 
ber from  substituting  a  new  beneficiary  who 
has  no  equity  superior  to  that  of  the  person 
originally  designated.  *  *  •  An  equity  in 
favor  of  the  original  beneficiary  precluding 
the  substitution  of  another  in  his  place  may 
rest  on  a  contract  between  him  and  the  mem- 
ber, based  on  a  sufficient  consideration,  by 
which  he  ia  to  receive  the  benefits.  Thus,  if 
a  member  designates  a  beneficiary,  or,  having 
designated  a  beneficiary,  delivers  the  certif- 
icate to  him,  on  an  agreement  that  he  shall 
receive  the  benefits,  in  consideration  of  past 
advances  made  by  him,  or  present  or  future 
advances,  or  in  consideration  of  his  promise 
to  pay  dues  and  assessments,  which  promise 
is  fulfilled,  the  member  cannot  thereafter 
substitute  a  different  person  as  beneficiary." 
29  Cyc.  128. 

The  defendants  claim  that  there  was  no 
substantial  evidence  of  any  agreement  on  the 
part  of  George  T.  Savage  to  name  and  retain 
his  wife  as  the  beneficiary  of  his  membership 
certificate.  The  argument  Is  in  part  a  chal- 
lenge of  the  credibility  of  a  portion  of  the 
testimony.  A  daughter  of  the  plaintiff  testi- 
fied that  she  beard  her  father  tell  her  moth- 
er that  he  intended  to  take  out  insurance  for 
her  if  she  would  assist  in  paying  tbe  dues 
and  he  would  never  change  it  The  plaintiff 
testified  that  he  said  substantially  the  same 
thing  to  the  children  in  her  presence.  Her 
testimony  is  objected  to  as  a  violation  of  the 
statute  reading:  "No  party  shall  be  allowed 
to  testify  in  his  own  behalf  in  respect  to  any 
transaction  or  communication  had  personally 
by  such  party  with  a  deceased  person,  when 
the  adverse  party  is  the  executor,  adminis- 
trator, heir  at  law,  next  of  kin,  surviving 
partner  or  assignee  of  such  deceased  person, 
where  they  have  acquired  title  to  the  cause 
of  action  immediately  from  such  deceased 
person."  Gen.  St  1909,  §  5914  (Code  Civ. 
Proc.  |  320).  The  plaintiff  maintains  that 
the  rule  has  no  application  because  she  tes- 
tified that  in  the  particular  conversation  to 
which  she  referred  her  husband  addressed 
his  remarks  to  the  children  more  than  to  her. 
We  think  It  unnecessary  to  indulge  in  this 
refinement  The  statute  does  not  apply  be- 
cause the  defendants  are  not  within  its  pro- 
tection. 

"The  statutes  are  strictly  construed  in  re- 
spect to  the  persons  excluded  from  testifying, 
and  the  exclusion  will  not  be  extended  by  im- 
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plication  to  a  class  of  persons  not  named, 
though  the  reasons  for  embracing  them  may 
have  been  equally  as  strong  as  those  which 
existed  for  excluding  the  persons  expressly 
designated.  Where  the  statutes  prohibit  par- 
ties or  persons  Interested  from  testifying 
when  the  adverse  or  opposite  party  sues  or 
defends  as  trustee,  guardian,  executor,  ad- 
ministrator, heir,  legatee,  devisee,  etc.,  in  or- 
der for  the  opposite  party  to  be  entitled  to 
the  protection  of  the  statute,  he  must  come 
within  ltB  terms,  and,  if  the  suit  is  not  by 
or  against  parties  in  such  enumerated  class- 
es, the  other  may  testify.  The  rule  only  ap- 
plies in  favor  of  the  persons  named  in  the 
various  statutes."  30  A.  &  E.  Encyd.  of  L. 
983,  1019. 

This  rule  of  strict  construction  is  in  full 
force  in  this  state.  A  witness  is  deemed 
competent  unless  clearly  rendered  incompe- 
tent by  the  terms  of  the  statute.  Williams 
v.  Campbell,  84  Kan.  46,  113  Pac.  800,  de- 
cided this  session.  The  defendants  are  not, 
within  the  meaning  of  the  law,  heirs  or  next 
of  kin  of  the  deceased  person,  George  T.  Sav- 
age. They  do  not  claim  in  that  capacity  or 
in  virtue  of  that  relationship,  and  the  cir- 
cumstance that  they  are  so  related  to  him 
does  not  enable  them  to  invoke  the  statute. 
30  A.  &  E.  Encyd.  of  L.  1022,  note  8;  30  A. 
&  E.  Encycl.  of  L.  1024,  paragraph  "f." 
They  are  not  assignees  of  the  decedent  "An 
assignment  involves  contractual  relations. 
But  the  claim  of  a  beneficiary  is  not  based 
upon  contract  on  his  part."  Shuman  v.  Su- 
preme L.  K.  of  H,  110  Iowa,  480,  482,  81  N. 
W.  717,  718.  See,  also,  Crowell  v.  Insurance 
Co.,  140  Iowa,  258  ;  30  A.  &  E.  Encycl.  of  L. 
1023,  paragraph  "d."  The  Supreme  Court  of 
Michigan  holds  that  under  such  circumstanc- 
es the  witness  Is  disqualified.  Franken  v.  Su- 
preme Court  I.  O.  F.,  152  Mich.  502,  116  N.  W. 
188.  The  ruling  seems  to  have  originated  in 
Wallace  v.  Fraternal  Mystic  Circle,  127 
Mich.  387,  86  N.  W.  853,  although  it  was 
there  Justified  upon  the  ground  that  in  prin- 
ciple it  was  controlled  by  an  earlier  decision. 
In  the  opinion  it  was  said:  "It  is  strenuous- 
ly contended  that  the  plaintiff  is  not  a  lega- 
tee, heir,  or  assignee,  within  the  meaning  of 
the  statute.  It  is  possibly  correct  to  say  that 
she  does  not  come  within  the  precise  words 
of  the  statute,  and,  were  the  question  entire- 
ly new,  there  might  be  ground  for  hesitancy. 
It  should  be  kept  in  mind,  however,  that 
the  plaintiff  is  a  beneficiary  of  the  assured, 
and  that  up  to  the  time  of  his  decease  he 
retained  the  power  of  disposition  of  his  pol- 
icy. She  takes,  therefore,  by  virtue  of  a 
right  bestowed  upon  her  by  the  deceased." 
At  page  389  of  127  Mich.,- at  page  854  of  86 
X.  W.  That  case  was  followed  in  Great 
Camp  K.  O.  T.  M.  v.  Savage,  135  Mich.  459, 
98  X.  W.  26,  although  two  of  the  five  Justices 
dissented.  The  doctrine  results  from  ex- 
cluding witnesses  who  are  within  the  reason 
of  the  statutory  rule,  although  not  within 


its  terms,  while  the  general  practice  and  the 
practice  in  this  state  is  to  the  contrary. 

The  defendants  assert  that  there  is  noth- 
ing to  show  that  the  plaintiff  ever  accepted 
the  proposition  of  her  husband  to  make  her 
the  beneficiary  if  she  would  help  pay  the  as- 
sessments. We  think  this  may  fairly  be  im- 
plied from  the  fact  that  she  did  render  such 
assistance  and  from  her  general  course  of 
conduct  There  was  evidence  that  many  qf 
the  payments  were  the  act  of  the  plaintiff ; 
but  the  defendants  maintain  that  they  were 
made  from  community  money,  of  which  the 
husband  was  in  legal  contemplation  the  own- 
er, that  an  agreement  of  a  wife  to  assist  in 
maintaining  such  a  common  fund  is  in  effect 
to  promise  to  perform  her  marital  duties, 
and  cannot  be  made  the  basis  of  a  business 
contract,  within  the  rule  of  such  cases  as 
Dempster  v.  Bundy,  64  Kan.  444,  67  Pac. 
816,  56  L.  R.  A.  739.  The  plaintiff  in  a  sense 
had  no  separate  property.  But  there  was 
evidence  that  at  various  times  she  was  given 
money  by  her  relatives  which  she  used  in 
paying  assessments;  that  she  made  money 
by  keeping  boarders  and  selling  milk,  eggs, 
and  chickens;  that  while  her  husband  was 
on  the  police  force  she  borrowed  money  from 
her  mother  and  started  a  grocery  store  which 
was  run  In  her  husband's  name,  but  which 
she  personally  managed  for  a  considerable 
period.  No  separate  sum  was  at  any  time 
set  apart  as  belonging  to  her  individually, 
and  the  assessments  were  paid  out  of  the 
common  fund,  except  where,  as  already  not- 
ed, money  furnished  by  her  relatives  was 
used  for  that  purpose.  In  this  state  the 
married  woman's  field  of  individual  action  Is 
enlarged  beyond  the  bare  letter  of  the  stat- 
ute. Her  marriage  does  not  deprive  her 
of  the  legal  capacity  to  enter  into  a  person- 
al contract  Harrington  v.  Low,  73  Kan.  L 
16,  84  Pac.  570,  4  L.  R.  A,  (N.  S.)  547.  Ac- 
cording to  the  usual  interpretation  of  stat- 
utes similar  to  our  own,  the  wife  is  entitled 
to  treat  as  her  separate  property  the  proceeds 
of  her  labor  outside  of  her  ordinary  house- 
hold duties.  21  Cyc.  1393;  25  A.  A  E.  En- 
cycl. of  L.  357.  Here  the  plaintiff  had  a 
basis  for  the  creation  of  an  independent 
estate.  The  fact  that  she  permitted  the  pro- 
ceeds of  her  efforts  to  be  commingled  with 
the  community  property  ought  not  to  operate 
to  her  prejudice  in  such  a  case  as  the  pres- 
ent It  is  unnecessary  to  review  decisions 
made  where  the  rights  of  creditors  are  con- 
cerned, for  the  questions  there  presented  are 
very  different  from  that  now  under  discus- 
sion. Upon  the  plaintiff's  version  of  the  facts 
she  agreed  to  help  pay  the  assessments  and 
did  so,  using  to  that  end  in  part  at  least  the 
fruits  of  her  own  efforts  exerted  in  a  field 
beyond  the  scope  of  her  marital  obligation. 
This  furnished  a  sufficient  consideration  for 
the  agreement  notwithstanding  her  earnings 
were  turned  into  the  common  fund. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 
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BRADY  v.  CHEROKEE  &  PITTSBURG 
COAL  &  MINING  CO. 
(Supreme  Court  of  Kansas.    Not.  1,  1910.) 

Appeal  from  District  Court,  Crawford  County. 

Action  between  William  Brady  and  the  Cher- 
okee &  Pittsburg  Coal  &  Mining  Company. 
From  the  judgment,  Brady  appeals.  On  motion 
to  strike  out  abstract.   Motion  allowed  in  part. 

O.  T.  Boaz  and  F.  B.  Wheeler,  for  appellant 
William  R.  Smith  and  D.  H.  Woolley,  for  ap- 
pellee. 

PER  CURIAM.  The  entire  paragraph,  be- 
ginning on  page  10  of  the  appellant's  abstract 
with  the  words  "By  reason  of  the  fact,"  etc., 
is  stricken  out  as  argumentative,  and  as  stating 
conclusions  from  the  evidence,  instead  of  the 
substance  of  the  evidence  itself.  On  page  14 
of  the  abstract,  the  sentence  beginning  "The 
evidence  conclusively  shows,"  etc.,  is  stricken 
out  as  stating  a  conclusion,  instead  of  the 
substance  of  the  evidence. 

Leave  is  granted  the  appellant  to  abstract 
the  testimony  relating  to  these  subjects,  indicat- 
ing the  witnesses  by  whom  the  various  portions 
were  given. 


ATCHISON,  T.  &  S.  F.  RY.  CO.  v. 
RODGERS. 
(Supreme  Court  of  New  Mexico.  Feb.  4,  1011.) 
(Syllabus  by  the  Court.) 

1.  Appeal  and  Erbob  (§  728*)— Assignments 
of  Ebbob— Scope. 

An  assignment  of  error  that  the  court  er- 
roneously admitted  the  deposition  of  a  given 
witness  questions  the  admissibility  of  the  depo- 
sition as  a  whole,  and  not  the  admissibility  of 
isolated  answers  therein. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3010-3012;  Dec.  Dig.  g 
728.*] 

2.  Appeal  and  Ebbob  (J  206*)— Resebvation 
op  Grounds  of  Review  —  Objections  to 
Questions  Asked  Witness. 

Objections  not  made  in  the  court  below  to 
questions  propounded  to  witness  will  not  be 
considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  1283-1280;  Dec.  Dig.  f 
208.*] 

8.  Appeal  and  Ebbob  (5  1057*)— Harmless 
Ebbob— Exclusion  of  Evidence. 

The  refusal  of  the  court  to  permit  defend- 
ant to  prove  on  cross-examination  of  plaintiff 
the  execution  of  a  contract  by  the  latter  is.  if 
erroneous,  not  prejudicial  where  plaintiffs 
pleadings  admit  execution  of  such  instrument. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Errorj  Cent.  Dig.  !§  4104-4205;  Dec.  Dig.  | 

4.  Stipulations  (|  14*)— Constbuction  and 
Opebation. 

Written  stipulations  between  counsel  when 
fairly  entered  into  should  be  enforced,  but  such 
are  not  by  strained  construction  to  be  given  an 
effect  beyond  their  terms. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  M  24-37;  Dec.  Dig.  §  14.*] 

5.  Evidence  ({  02*)—  Pbesumptions  —  Evi- 
dence Withheld — Negative  Conditions. 

Where  a  negative  condition-  lies  peculiarly 
within  the  knowledge  of  the  other  party  the 
averment  of  such  condition  is  taken  as  true  un- 
less disproved  by  such  other  party. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  114;  Dec.  Dig.  |  02.*] 


6.  Carriers  (§  228*)  —  Carriage  of  Live 
Stock— Action  fob  Damages— Btjbden  of 
Pboof. 

Applying  the  principle  as  stated,  where  the 
statute  of  a  foreign  state  tendered  by  the  plain- 
tiff against  the  defendant  railroad  company  pro- 
vides that  no  such  company  shall  be  permitted, 
except  as  otherwise  provided  by  regulation  or 
order  of  the  board  of  railway  commissioners,  to 
change  or  limit  its  common-law  liability  as  a 
common  carrier,  the  burden  is  not  upon  the 
shipper  to  show  that  no  such  permission  exists, 
but  is  upon  such  company  to  show  that  per- 
mission was  given  it  to  make  such  a  contract. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  |§  057-080;  Dec.  Dig.  §  228.*] 

7.  Contracts  (§  2*)  —  Construction  —  Con- 
tract Executed  in  Sister  State. 

The  validity  of  a  contract  executed  in  a 
sister  state  will  be  determined  by  the  courts  of 
this  jurisdiction  according  to  the  laws  of  such 
sister  state  as  construed  by  the  highest  court  of 
such  state,  unless  the  intention  of  the  parties 
appears  that  a  different  construction  shall  pre- 
vail, or  unless  such  a  construction  conflicts  with 
some  settled  policy  of  this  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  ||  2,  41,  45;  Dec.  Dig.  f  2.*] 

8.  Cabbiebs  (I  158*)— Carriage  of  Goods- 
Loss  or  Damage  to  Goods— Common-Law 
Liability  in  Kansas. 

Under  the  laws  and  decisions  of  Kansas 
the  common-law  liability  of  railroads  as  com- 
mon carriers  is  to  make  the  shipper  whole  by 
payment  in  full  for  property  lost  or  damages  to 
the  extent  of  injuries  sustained,  and  a  contract 
limiting  this  liability  is  void  unless  made  by 
permission  or  order  of  the  State  Board  of  Rail- 
road Commissioners. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  (  158.*] 

0.  Cabbiebs  (|  180*)— Cabbiage  of  Goods— 
Restbiction  of  Liability  upon  Intebstate 
Shipments— Effect  of  Fedebal  Statute. 
The  provisions  of  the  act  of  Congress  of 
June  20.  1008,  c.  3501,  §  7,  34  Stat.  595  (U.  S. 
Gomp.  St  Supp.  1900,  p.  1166),  known  as  the 
"Hepburn  Act,   did  not  displace  the  previously 
existing  state  statute  restricting  the  right  of  a 
common  carrier  to  limit  liability  upon  inter- 
state shipments.    Latta  v.  Chicago,  etc.,  Ry. 
Co.,  172  Fed.  850,  07  C.  C.  A.  198,  followed. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  |  180.*] 

10.  Carriers  (f  218*)  —  Carriage  of  Live 
Stock— Validity  of  Contbact— Estoppel 
to  Deny. 

The  use  by  the  shipper  of  a  contract  as  a 
basis  for  transportation  accompanying  animals 
shipped  does  not  estop  him  to  deny  the  validity 
of  a  provision  of  that  contract  limiting  the  car- 
rier's common-law  liability  where  such  contract 
obligates  him  to  accompany  such  animals  so  as 
to  feed,  water,  and  otherwise  attend  them. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  |  218.*] 

Appeal  from  District  Court,  Bernalillo 
County;  before  Justice  Ira  A.  Abbott 

Action  by  Jordon  Rodgers  against  the  At- 
chison, Topeka  A  Santa  F6  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

The  appellee,  Jordon  Rodgers,  sued  the  ap- 
pellant railroad  company  to  recover  the  val- 
ue of  two  Jacks  which  Rodgers  delivered 
to  the  appellant  at  Olathe,  Kan.,  on  March 
6,  1008,  for  transportation  to  San  Martial, 
N.  M.,  and  which  it  Is  alleged  were  killed 


•For  other  cases  see  tame  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


806 


113  PACIFIC 


REPORTER 


(N.M. 


en  route  near  Newton,  Kan.,  through  the  neg- 
ligence of  the  company's  agents.  The  owner- 
ship of  the  animals,  their  value,  and  the  de- 
fendant's negligence  In  causing  their  death 
were  substantially  the  only  allegations  of  the 
complaint  put  In  issue  by  the  answer.  The 
latter  set  up  as  defensive  new  matter  a  writ- 
ten contract  entered  into  at  the  time  and 
place  of  shipment  limiting  the  liability  of  the 
defendant  to  $100  for  each  animal.  The 
plaintiff  replied,  admitting  the  execution  of 
the  contract,  but  denying  its  validity  as  such 
because  contrary  to  and  null  and  void  under 
the  laws  of  the  state  of  Kansas  where  ex- 
ecuted. Holding  in  accordance  with  this 
contention,  the  court  declined  to  permit  the 
contract  to  go  to  the  Jury.  A  verdict  was 
returned  for  the  plaintiff  in  the  sum  of  $2,- 
125,  from  a  judgment  upon  which  the  defend- 
ant appeals. 

R.  E.  Twitchell  and  E.  W.  Dobson,  for  ap- 
pellant. Marron  &  Wood,  for  appellee. 

POPE,  C.  J.  (after  stating  the  facts  as 
above).  Most  of  the  errors  alleged  are  upon 
the  admissibility  of  evidence.  It  is  said,  first, 
that  the  court  erred  "in  permitting  to  be 
read  to  the  jury  over  the  objection  of  the  de- 
fendant, the  deposition  of  W.  D.  Gibson,  of 
Blackwater,  Missouri."  This  assignment  up- 
on Its  face  is  an  objection  to  the  admissibil- 
ity of  the  entire  deposition,  and  not  a  por- 
tion thereof.  Treating  it  as  such  it  Is  a 
sufficient  disposition  of  such  exception  to  say 
that  the  only  objection  urged  on  the  trial  to 
the  whole  deposition  was  that  it  was  taken 
without  notice  to  counsel.  This  objection  was, 
however,  subsequently  withdrawn,  so  that 
the  deposition  as  such  went  in  finally  with- 
out objection.  Upon  the  trial  and  at  this 
bar,  however,  diverging  from  the  assignment 
of  error,  it  was  urged  that  certain  questions 
and  answers  contained  in  the  deposition  were 
Improperly  received.  Waiving  in  the  inter- 
est of  a  full  consideration  of  the  case  the 
manifest  insufficiency  of  the  assignment  to 
reach  these  rulings,  we  find  that  the  follow- 
ing occurred  on  the  reading  of  the  deposi- 
tions at  the  trial: 

••(6)  Do  you  know  what  was  the  fair  and 
reasonable  value  of  the  said  jacks  on  the 
date  of  sale  to  the  plaintiff?  Counsel:  I  ob- 
ject to  the  interrogatory  on  the  ground  that 
the  fair  and  reasonable  value  of  the  jacks  on 
the  date  of  the  sale  has  nothing  to  do  with 
the  case  and  because  it  is  immaterial  and  ir- 
relevant The  Court:  Objection  overruled. 
Counsel:  Exception.  A.  Yes. 

"(7)  State  your  experience  In  the  buying 
and  selling  of  jacks  as  it  existed  on  the  third 
day  of  March,  1908,  from  which  you  gained 
the  knowledge  of  value  upon  which  you  an- 
swered the  preceding  question?  Counsel:  I 
object  to  this  as  not  being  a  relevant  ques- 
tion and  as  incompetent  and  immaterial.  The 
Court:  Objection  overruled.  Counsel:  Ex- 
ception.  A.  I  have  been  buying,  raising  and 


selling  jacks  for  thirty  (30)  years  and  dur- 
ing this  time  I  have  handled  quite  a  number 
of  jacks.  I  have  always  attended  the  im- 
portant jack  sales  made  in  my  own  neighbor- 
hood. 

"(8)  State  what  was  the  fair  and  reason- 
able value  of  the  said  jacks  on  the  day  of 
the  sale  and  delivery  to  the  plaintiff.  A. 
These  jacks  were  worth  fourteen  hundred 
($1,400)  dollars  for  the  two. 

"(9)  Assuming  the  jacks  to  be  in  the  same 
condition  as  when  delivered  to  the  plaintiff, 
state,  if  you  know,  what  was  their  actual 
value  at  Olathe,  Kansas,  on  or  about  the  6th 
day  of  March,  1908?  Counsel:  I  object  to 
the  answer  of  the  ninth  Interrogatory  on  the 
ground  that  it  is  vague  and  not  responsive 
to  the  question.  The  Court:  Overruled. 
Counsel:  Exception.  A.  They  were  worth 
fourteen  hundred  ($1,400)  dollars,  plus  ex- 
pense and  freight. 

"(10)  State  if  you  know  whether  or  not 
there  Is  any  fixed  market  or  definite  market 
price  for  jacks  at  or  near  Blackwater,  Mis- 
souri? Counsel:  I  object  to  the  tenth  inter- 
rogatory on  the  ground  that  it  is  immaterial 
and  irrelevant  whether  there  was  any  market 
value  for  jacks  at  Blackwater,  Missouri.  Op- 
posing Counsel:  I  will  withdraw  the  ques- 
tion on  the  objection." 

It  is  clear  that  there  was  no  error  in  the 
foregoing.  Questions  6  and  7  were  purely 
preliminary,  and  went  to  the  qualification  of 
the  witness  to  testify  as  to  value,  so  that  the 
objection  that  the  value  of  the  jacks  at  the 
time  and  place  of  sale  was  immaterial  was 
prematurely  made.  To  question  8  which  did 
call  for  such  value  of  the  animals  at  Black- 
water,  Mo.,  there  was  no  objection.  To 
question  9  which  asked  the  value  at  Olathe. 
Kan.,  there  was  no  objection,  the  point  made 
being  upon  the  answer  on  the  ground  that  it 
was  vague  and  indefinite,  neither  of  which 
objections  was  tenable.  Question  10  was  up- 
on objection  withdrawn.  We  find  nothing, 
therefore,  in  the  record,  to  invoke  a  decision 
as  to  whether  the  court  correctly  permitted 
evidence  of  value  at  points  other  than  the 
destination  San  Marcial,  N.  M.  Were  the 
matter  before  us  much  might,  however,  be 
said,  In  view  of  the  fact  that  the  defendant 
had  inquired  of  plaintiff  on  his  direct  ex- 
amination what  he  had  paid  for  the  jacks 
at  Blackwater,  to  support  the  ruling  of  the 
court  permitting  testimony  that  the  price 
paid  was  a  low  one  according  to  market  val- 
ues at  the  place  he  purchased.  Since  the  de- 
fendant was  permitted  to  prove  that  the 
jacks  cost  only  a  thousand  dollars,  it  would 
seem  that  plaintiff  was  entitled  to  reply  by 
his  testimony  that  while  this  was  true  he 
got  them  much  below  the  actual  value,  all 
this,  of  course,  to  throw  light  upon  the  ul- 
timate question,  which  was  the  value  at  San 
Marcial. 

The  remaining  assignments  are  all  con- 
nected with  the  special  contract  pleaded  in 
the  answer  limiting  liability  to  $100  and  the 
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Kansas  statute  which  the  reply  sets  up  as 
rendering  the  contract  ineffectual.  Appel- 
lant complains  that  he  was  not  allowed  to 
prove  by  plaintiff  on  cross-examination  the 
execution  of  this  contract.  We  deem  this 
ruling  entirely  without  prejudice,  however, 
for  the  reason  that  plaintiff's  Teply,  as  we 
read  it,  admitted  the  execution  of  the  paper 
pleaded  in  the  answer.  We  are  unable  to  see 
how  a  refusal  to  permit  plaintiff  to  testify  to 
the  execution  of  an  Instrument  which  was 
mutually  admitted,  could  in  any  sense  be 
prejudicial. 

A  further  assignment  is  that  the  court 
erred  in  not  giving  the  stipulation  tendered 
on  the  trial  the  effect  of  precluding  the 
plaintiff  from  questioning  the  legal  efficacy 
of  the  contract  as  limiting  recovery  for  the 
animals.  The  stipulation  was  as  follows: 
"It  Is  hereby  agreed  between  counsel  for 
plaintiff  and  defendant,  in  the  above-entitled 
cause,  that  the  paper  hereto  attached  is  an 
exact  copy  of  the  instrument  in  writing 
signed  by  Jordon  Rodgers,  of  Olathe,  Kansas, 
on  the  6th  day  of  March,  1909,  for  the  ship- 
ment of  two  (2)  head  of  jacks,  and  one  stal- 
lion, from  Olathe,  Kansas,  to  San  Marcial, 
New  Mexico,  and  that  in  the  transportation 
of  said  live  stock  the  said  Jordon  Rodgers 
used  said  Instrument  in  writing  as  and  for 
his  transportation  accompanying  said  stock, 
and  that  the  said  contract,  Exhibit  A,  may 
be  used  in  evidence  in  this  case  the  same  as 
if  the  representatives  of  the  defendant  H.  P. 
Phillips  and  J.  A.  Morrison  were  here  pres- 
ent and  testified  to  the  fact  of  the  signing 
of  said  instrument  in  writing  by  said  par- 
ties." The  circumstances  surrounding  the 
execution  of  this  stipulation,  and  indeed  its 
very  terms,  show  that  it  was  intended  to 
stipulate  only  to  the  genuineness  of  the  in- 
strument and  its  use  by  plaintiff  for  trans- 
portation, thus  relieving  defendant  from  the 
necessity  of  bringing  to  the  trial  the  two  wit- 
nesses named  in  it.  It  would  be  a  strange 
and  .utterly  unreasonable  construction  of 
this  agreement  to  hold  that  the  plaintiff  as- 
sented thereby  to  the  validity  of  the  contract 
as  limiting  his  recovery  and  thus  practically 
stipulating  away  his  whole  case.  While  stip- 
ulations fairly  made  between  counsel  ought 
to  be  enforced,  they  are  not  to  be  given  ef- 
fect beyond  their  terms. 

Error  is  further  alleged  because  the  court 
erred  in  admitting  a  Kansas  statute,  the 
material  portion  of  which  is  as  follows: 
"Sec.  59S7.  Common-Law  Liability.  Para- 
graph 151.  No  railroad  company  shall  be 
permitted,  except  as  otherwise  provided  by 
regulation  or  order  of  the  board,  to  change  or 
limit  its  common-law  liability  as  a  common 
carrier."  Gen.  St  1901.  The  specific  objec- 
tion was  that  the  tender  of  the  statute  was 
not  accompanied  by  "rules  and  regulations  of 
the  board  of  railway  commissioners  of  the 
state  of  Kansas."  The  argument  is  that  as 
the  prohibition  of  the  statute  runs,  except 
"as  otherwise  provided  by  regulation  or  order 


of  the  board,"  the  burden  was  upon  the 
plaintiff  to  establish  that  the  present  case 
was  not  within  any  exception;  or,  in  other 
words,  to  establish  that  the  defendant  com- 
pany had  not  been  permitted  by  special  or- 
der of  the  board  to  change  or  limit  its  com- 
mon-law liability.  We  are,  however,  not  of 
the  opinion  that  this  burden  rested  upon  the 
plaintiff.  The  effect  of  the  statute  was  ab- 
solutely to  prohibit  such  limitation  save  when 
in  terms  permitted  and  provided  otherwise. 
Proof  that  no  such  permission  had  been  given 
was  proof  of  a  negative.  The  existence  of 
an  order  or  regulation  of  the  board  especial- 
ly permitting  the  railroad  to  impose  such 
limitations  was  a  matter  peculiarly  within 
the  defendant's  knowledge.  To  require  the 
plaintiff  to  establish  a  negative  proposition 
by  presenting  all  of  the  orders  and  regula- 
tions of  the  board  since  its  existence  to  show 
the  absence  of  a  permission,  when  the  defend- 
ant by  its  peculiar  knowledge  was  able  readi- 
ly to  say  whether  or  not  such  permission  had 
been  given  it,  would  be  imposing  a  burden 
which  the  law  does  not  place  upon  the  plain- 
tiff under  such  circumstances.  The  proper 
rule,  and  one  which  we  believe  the  authori- 
ties fully  countenance,  Is  to  consider  the 
plaintiff's  contention  prima  facie  established 
by  the  introduction  of  the  statute,  leaving  it 
to  the  defendant  to  demonstrate  if  it  can 
the  existence  of  a  condition  taking  it  out  of 
the  general  rule.  Greenleaf  on  Evidence,  { 
79;  Great  Western  R.  R.  Co.  v.  Bacon,  30 
111.  347,  83  Am.  Dec.  199;  Mclntyre  v.  Ajax 
Mining  Co.,  20  Utah,  323,  60  Pac.  552 ;  Givens 
v.  Tidmore,  8  Ala.  745.  This  indeed  we  in- 
fer from  St  Louis,  etc.,  Railroad  v.  Sherlock, 
59  Kan.  23,  51  Pac.  899,  to  be  the  rule  of  the 
Kansas  courts  in  dealing  with  their  own  stat- 
ute, and  such  a  construction,  upon  a  matter 
even  of  mere  procedure,  is  entitled  to  great 
respect 

A  further  question  raised  in  the  case,  both 
by  exception  to  the  refusal  of  the  court  to 
admit  the  contract  in  evidence,  and  by  excep- 
tion to  certain  instructions  dealing  with  the 
contract,  is  whether  the  statute  just  consid- 
ered renders  the  contract  Ineffectual  as  a 
limitation  upon  the  company's  liability.  The 
present  case  proceeded  upon  the  ground  of 
the  defendant's  negligence  in  handling  the 
animals  shipped.  There  was  evidence,  prac- 
tically uncontradicted,  showing  such  negli- 
gence. Indeed  the  present  appeal  does  not 
question  the  verdict  upon  the  point.  It  is 
claimed,  however,  that  under  the  terms  of  the 
contract  tendered  the  recovery  should  have 
been  limited  to  the  amount  named  therein, 
to  wit,  $100  for  each  animal.  While  con- 
tracts have  been  permitted  between  common 
carriers  and  shippers,  relieving  the  former 
from  liability  as  insurers  and  from  other 
liability  not  flowing  from  negligence  (York 
Co.  v.  I.  C.  R.  R.  Co.,  3  Wall.  107,  18  L.  Ed. 
170;  N.  Y.  C.  R.  R.  Co.  v.  Lockwood,  17  Wall. 
357,  21  L.  Ed.  627),  such  contracts  have  been 
declared  unreasonable  and  void  In  so  far  as 
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they  attempt  to  stipulate  away  liability  for 
negligence.  Express  Co.  v.  Kountze  Bros.,  8 
Wall.  342,  19  L.  Ed.  457;  The  Kensington,  183 
U.  S;  268,  22  Sup.  Ct.  102,  46  L.  Ed.  190. 

It  has  been  held,  however,  that  the  reason- 
ing of  this  last  does  not  apply  to  contracts 
which,  in  consideration  of  a  reduced  freight 
rate,  embody  an  agreed  valuation  of  the  ar- 
ticle shipped,  and  thereby  limit  the  amount 
of  recovery  therefor,  and  that  this  latter 
class  of  contract  may  be  enforced.  The  lead- 
ing American  case  upon  this  subject  is  Hart 
v.  Railroad,  112  U.  S.  331,  5  Sup.  Ct  151, 
28  L.  Ed.  717,  wherein  the  rule  and  its  rea- 
son are  stated  to  be,  that  an  agreement  on 
the  valuation  of  the  property  carried  with 
the  rate  of  freight  adjusted  to  such  valuation 
and  conditioned  that  the  carrier  assume  lia- 
bility only  to  the  extent  of  such  agreed  val- 
uation, In  case  of  loss  by  the  negligence  of 
the  carrier,  will  be  upheld  as  a  proper  and 
lawful  mode  of  securing  the  due  proportion 
between  the  amount  for  which  the  carrier  is 
responsible  and  the  freight  received  and  of 
protecting  the  carrier  against  extravagant 
valuations. 

Still  another  line  of  cases  will  be  found 
where  it  is  held  that  contracts  will  not  be  en- 
forced which,  under  the  guise  of  an  agreed 
valuation,  fix  a  purely  fictitious  value,  and 
thereby  amount  to  an  attempt  by  the  carrier 
arbitrarily  to  limit  its  liability.  The  class  of 
contract  last  mentioned  has  been  expressive- 
ly described  in  Central  of  Georgia  Ry.  Co. 
v.  Hall.  124  Ga.  322,  52  S.  E.  679,  110  Am.  St 
Rep.  170,  4  L  R.  A.  (N,  S.)  898,  as  attempting 
"an  arbitrary  preadjustment  of  the  damage," 
and  all  such  contracts  whose  legal  effect  is 
an  arbitrary  limitation  of  liability  rather 
than  a  fair  agreement  as  to  value  based  upon 
the  corresponding  rate  for  shipment  have 
been  held  invalid. 

The  full  subject  has  been  considered  in 
13  Interstate  Commerce  Reports,  p.  551,  "In 
the  Matter  of  Released  Rates,"  where  In  an 
opinion  by  Commissioner  Lane  the  several 
classes  of  contracts  limiting  liability  have 
been  exhaustively  discussed.  The  present 
case,  however,  does  not  call  for  a  considera- 
tion of  these  distinctions  nor  the  settling  of  a 
rule  for  this  jurisprudence  as  to  the  validity 
of  such  a  contract  as  that  herein  Involved 
limiting  liability.  This  suit  being  upon  a 
Kansas  shipment  for  Injuries  inflicted  in 
Kansas,  the  cause  of  action  Is  governed  by 
the  laws  and  decisions  of  that  state  and  the 
rights  of  the  parties  will  be  adjudged  accord- 
ingly, unless  contrary  to  the  public  policy  of 
this  jurisdiction.  Liverpool,  etc.,  Steam  Co. 
v.  Insurance  Co.,  129  U.  S.  397,  9  Sup.  Ct 
469,  32  L.  Ed.  788;  Central  of  Georgia  Ry. 
Co.  v.  Kavanaugh,  92  Fed.  56,  34  C.  C.  A.  203; 
Hanson  v.  Great  Northern  Ry.  (N.  D.)  121 
N.  W.  78. 

There  being  no  settled  public  policy  of  this 
jurisdiction  upon  the  subject,  we  accordingly 
proceed  to  interpret  this  contract  and  deter- 
mine the  plaintiff's  rights  according  to  the 


laws  and  decisions  of  Kansas.  Under  the 
holdings  of  the  courts  of  that  state  inter- 
preting the  common  law  and  prior  to  the 
statute  to  be  presently  considered,  such  a 
limitation  as  is  here  asserted  was  deemed 
void.  Kansas  City  Co.  v.  Simpson,  30  Kan. 
645,  2  Pac  821,  46  Am.  Rep.  104,  decided  in 
1883.  However,  by  the  Kansas  statute  intro- 
duced in  evidence  passed  in  1883  it  was  pro- 
vided that  no  railroad  company  shall  be  per- 
mitted, except  as  otherwise  provided  by  regu- 
lation or  order  of  the  board,  to  change  or 
limit  its  common-law  liability  as  a  common 
carrier.  As  we  read  the  decisions  of  that 
state,  the  doctrine  of  the  Supreme  Court  of 
Kansas  is  that  such  a  statute  renders  void  a 
limitation  as  to  value  such  as  that  here  im- 
posed, even  though  the  same  takes  the  form, 
aa  here,  of  an  agreed  valuation.  St  Louis 
&  San  Francisco  R.  R.  v.  Sherlock,  59  Kan. 
23,  51  Pac.  899;  St  Louis  &  S.  F.  R,  R.  v. 
Tribbey,  6  Kan.  App.  467,  50  Pac.  458. 

In  the  former  case,  after  discussing  the 
several  rules  on  the  subject  of  limitations 
upon  liability,  it  is  said:  «*It  is  not  necessary, 
however,  for  us  to  undertake  to  determine  it 
What  has  been  said  as  to  the  divergent  views 
of  the  courts  has  been  by  way  of  introduc- 
tion to  a  statement  of  the  legislative  enact- 
ment of  this  state,  which  determines  for  us 
the  rule  of  decision  to  be  made.  Section  13, 
c.  124,  Laws  1883  (section  17,  c.  69,  Gen.  St 
1897),  declares  it  in  a  single  and  emphatic 
sentence:  'No  railroad  company  shall  be  per- 
mitted, except  as  otherwise  provided  by  reg- 
ulation or  order  of  the  board  (of  railroad 
commissioners)  to  change  or  limit  its  com- 
mon-law liability  as  a  common  carrier.'  The 
common-law  liability  of  railroads  as  common 
carriers  was  to  make  the  shipper  whole,  by 
payment  in  full  for  property  lost  or  damages 
to  the  extent  of  the  injuries  sustained.  If 
formerly  this  liability  could  be  limited  by 
contract  with  the  shipper,  it  can  be  done  so 
now,  as  a  matter  of  legal  right  only  by  the 
permission  or  order  of  the  board  of  railroad 
commissioners.  No  such  order  or  permission 
baa  been  given;  at  least  the  giving  of  it  is 
not  claimed.  The  judgment  of  the  court  be- 
low is  therefore  affirmed." 

Since  this  court  will,  In  administering 
rights  arising  under  the  Kansas  law,  follow 
the  construction  put  upon  that  law  by  the 
highest  courts  of  Kansas  and  consider  such 
construction  as  a  part  of  the  statute  (Carroll 
Co.  v.  U.  S.,  18  Wall.  71,  21  L.  Ed.  771 ;  Amy 
v.  Watertown,  130  U.  S.  301,  9  Sup.  Ct  530, 
32  L.  Ed.  946),  It  results  that  the  contract 
here  pleaded  and  tendered  in  evidence  was 
void  under  the  Kansas  statute  and  decisions 
Interpretive  thereof,  and  was  thus  not  admis- 
sible to  limit  liability. 

It  Is  said  by  the  defendant  however,  that  as- 
suming such  effect  as  last  given  to  the  Kansas 
statute,  and  assuming  in  view  of  Chicago  Ry. 
Co.  v.  Solan,  169  U.  S.  133, 18  Sup.  Ct  289.  42 
L.  Ed.  688,  Western  Union  Tel.  Co.  v.  Call  Pub. 
Co.,  181  U.  S.  92,  21  Sup.  Ct.  561,  45  L.  Ed. 
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765,  and  Martin  v.  Pittsburg  Co.,  203  U.  S. 
284,  27  Sup.  Ct  100,  51  L.  Ed.  184,  that  said 
statutes  may  be  applied  to  and  control  eon- 
tracts  for  interstate  shipments,  still  such 
statutes  apply  only  until  Congress  In  the  ex- 
ercise of  its  power  over  interstate  commerce 
has  otherwise  provided,  and  that  upon  such 
provision  being  made  the  congressional  act 
displaces  the  state  statute.  To  support  this 
last,  Chicago  Ry.  Co.  v.  Solan,  supra,  is  quot- 
ed to  the  effect  that  "so  long  as  Congress 
had  not  legislated  upon  the  particular  sub- 
ject, they  [local  laws]  are  rather  to  be  re- 
garded as  legislation  in  aid  of  such  com- 
merce." And  also  Penn.  R.  R.  Co.  v.  Hughes, 
191  U.  S.  477,  24  Sup.  Ct  132,  48  L.  Ed.  268, 
wherein  it  is  said  that  the  states  may  reg- 
ulate liability  upon  interstate  shipments  "in 
the  absence  of  congressional  action  providing 
a  different  measure  of  liability."  It  is  said, 
further,  that  under  the  rule  just  stated  the 
Kansas  statute  has  been  superseded  as  to  In- 
terstate shipments,  such  as  the  present  one, 
by  the  provisions  of  the  act  of  Congress  de- 
signed to  regulate  commerce,  approved  June 
29,  1908,  c.  8591,  34  Stat.  595  (U.  S.  Comp. 
St  Supp.  1909,  p.  1166),  and  especially  sec- 
tion 20  of  that  act  reading  as  follows:  "That 
any  common  carrier,  railroad  or  transporta- 
tion company  receiving  property  for  trans- 
portation from  a  point  in  one  state  to  a  point 
In  another  state  shall  issue  a  receipt  or  bill 
of  lading  therefor,  and  shall  be  liable  to  the 
lawful  holder  thereof  for  any  loss,  damage  or 
Injury  to  such  property  caused  by  it  or  by 
any  common  carrier,  railroad  or  transporta- 
tion company  to  which  such  property  may  be 
delivered  or  pver  whose  line  or  lines  such 
property  may  pass,  and  no  contract  receipt 
rule  or  regulation  shall  exempt  such  common 
carrier,  railroad  or  transportation  company 
from  the  liability  hereby  imposed,  provided 
tnat  nothing  in  this  section  shall  deprive  any 
holder  of  such  receipt  or  bill  of  lading  of  any 
remedy  or  right  of  action  which  he  has  un- 
der existing  law."  It  Is  contended  that  this 
congressional  act  displaced  the  Kansas  stat- 
ute, rendering  it  immaterial  to  the  present 
case,  and  making  the  contract  set  up  in  de- 
fense by  the  appellant  company  subject  only 
to  the  test  as  to  Its  validity,  imposed  by  the 
act  of  Congress  just  quoted. 

A  similar  contention  was,  however,  con- 
sidered in  Latta  v.  Chicago,  etc.,  Co.,  172  Fed. 
850,  97  C.  C.  A  198,  decided  by  the  Circuit 
Court  of  Appeals  for  this  circuit  wherein  it 
was  contended  that  in  consequence  of  the 
act  just  quoted  the  law  of  Nebraska  provid- 
ing that  the  liability  of  railroad  corporations 
as  common  carriers  should  never  be  limited 
was  rendered  inoperative.  The  court  said: 
"It  plainly  appears  from  a  reading  of  the 
above  language  that  Congress  has  legislated 
upon  the  subject  of  the  liability  of  railroad 
corporations  as  common  carriers  when  engag- 
ed in  interstate  commerce.  If  it  were  not 
for  the  proviso  accompanying  the  language 


above  quoted,  we  should  feel  compelled  to 
determine  the  validity  of  the  contract  In. 
question  with  reference  to  the  law  of  Con- 
gress. We  think  that  the  proviso  found  in- 
the  law  above  quoted  was  placed  therein  to 
cover  just  such  a  case  as  Is  now  presented. 
Congress,  undoubtedly,  was  aware  of  the 
many  conflicting  decisions  by  the  courts  in 
reference  to  the  question  as  to  how  far  com- 
mon carriers  could  limit  their  common-law 
liability  by  contract,  receipt,  rule  or  regula- 
tion. It  therefore  was  aware  that  the  Con- 
stitution of  Nebraska  as  Interpreted  by  her 
Supreme  Court  was  in  conflict  with  the  rule 
established  by  the  United  States  Supreme 
Court  In  Hart  v.  Railway  Company,  supra ; 
and  was  also  aware  that  the  Supreme  Court 
of  Pennsylvania  in  Grogan  v.  Adams  Ex- 
press Co.,  114  Pa.  523,  7  Atl.  184,  60  Am. 
Rep.  360,  refused  to  follow  the  rule  establish- 
ed by  said  case  of  Hart  v.  Railway  Co.,  su- 
pra; and,  therefore,  In  view  of  these  con- 
flicting opinions,  very  wisely  provided  that 
the  legislation  by  Congress  should  not  de- 
prive any  holder  of  such  receipt  or  bill  of 
lading  of  any  remedy  or  right  of  action  which 
he  has  under  existing  law.  We  are  there- 
fore of  the  opinion  that  the  right  which  the 
plaintiff  In  this  case  had  under  the  law  of 
Nebraska  to  sue  for  the  full  value  of  his 
property  was  not  taken  away  by  the  legisla- 
tion of  Congress  herein  referred  to,  but  was 
preserved  to  him,  and  that  he  may  now  en- 
force that  right  as  he  has  attempted  to  do." 
This  expression  coming  from  a  court  exercis- 
ing appellate  jurisdiction  over  our  own  in 
many  matters  is  entitled  to  great  respect  and 
we  feel  constrained  to  follow  it  and  accord- 
ingly to  hold  that  the  act  of  Congress  did  not 
displace  the  pre-existing  Kansas  statute. 

It  is  finally  urged  that  because  the  plaintiff 
used  the  contract  in  question  as  transporta- 
tion from  Olathe,  Kan.,  to  San  Marcial,  N. 
M.,  he  is  estopped  to  claim  its  invalidity  In 
any  respect  However,  in  accompanying  to 
their  destination  the  remaining  animals  not 
killed  in  transit  plaintiff  was  simply  comply- 
ing with  a  condition  of  the  contract  Inserted 
doubtless  as  much  for  the  benefit  of  the  de- 
fendant as  for  the  plaintiff,  this  condition 
being  that  some  one  should  accompany  the 
animals  In  order  to  feed,  water,  and  other- 
wise attend  to  them.  We  are  unable  to  see 
how  a  compliance  by  the  shipper  with  this 
requirement  of  his  contract  renders  operative 
another  provision  of  the  contract  that  the 
Kansas  statute,  to  quote  from  the  Latta  Case, 
"struck  down  *  *  *  as  soon  as  It  was 
made." 

The  judgment  is  accordingly  affirmed. 

McFIE,  PARKER,  WRIGHT,  and  MECH- 
EM,  J  J.,  concur.  ABBOTT,  J.,  having  tried 
the  case  did  not  participate;  nor  did  ROB- 
ERTS, J.,  who  was  not  a  member  of  the 
court  when  the  case  was  submitted. 


Digitized  by  Google 


810 


113  PACIFIC 


REPORTER 


(N.M. 


ATCHISON,  T.  ft  S.  F.  RY.  CO.  t.  CITI- 
ZENS' TRACTION  &  POWER  CO. 

(Supreme  Court  of  New  Mexico.   Feb.  4,  1911.) 

1.  Stbeet  Railroads  ({  41*)  —  Railroad 
Crossings— Construction— "Railroads." 

Laws  1905,  c.  97,  providing  for  the  appro- 
priation of  land  for  railroad  purposes,  and  de- 
claring in  section  13  that  the  court  may  regu- 
late the  place  and  manner  of  making  connec- 
tions and  crossings,  applies  to  electric  railroads, 
whether  incorporated  under  the  statute  author- 
izing the  incorporation  of  railroads  or  not,  as 
well  as  to  steam  railroads;  they  being  railroads 
within  the  meaning  of  the  act.. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  f  21;  Dec.  Dig.  §  41.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5899-5908;  vol.  8,  pp.  7777,  7778.] 

2.  Street  Railroads  ($  41*)  —  Railroad 
Crossings  —  Construction  —  Jurisdiction 
of  Court. 

Under  Laws  1905,  c.  97,  the  manner  and 
place  of  crossing  steam  railroad  tracks  in  a 
street  by  an  electric  railway  company  having  a 
franchise  from  the  city  to  construct  and  operate 
an  electric  railroad  are  proper  subjects  for  the 
determination  of  the  court  on  the  application  of 
the  steam  railroad  company. 

[Ed.  Note.— For  other  caseB,  see  Street  Rail- 
roads, Cent  Dig.  §  21;  Dec.  Dig.  §  41.*] 

Parker  and  Wright  JJ.»  dissenting. . 

Appeal  from  District  Court,  Bernalillo 
County;  before  Justice  Merrltt  C.  Mechem. 

Action  by  the  Atchison,  Topeka  &  Santa 
F6  Railway  Company  against  the  Citizens* 
Traction  &  Power  Company.  From  a  judg- 
ment of  dismissal,  plaintiff  appeals.  Re- 
versed. 

See,  also,  113  Pac.  813. 

The  Atchison,  Topeka  &  Santa  F6  Rail- 
way Company,  a  Kansas  corporation  doing 
business  In  New  Mexico  pursuant  to  the  laws 
thereof,  filed  Its  bill  of  complaint  in  the 
court  below  against  the  Citizens'  Traction  & 
Power  Company,  a  corporation  organized  un- 
der the  laws  of  the  territory  of  New  Mexico, 
seeking  to  enjoin  the  latter  company  from 
interfering  In  any  manner  whatever  with  the 
tracks  of  the  complaining  company  where  the 
same  cross  the  Tljeras  road,  a  public  street 
In  the  city  of  Albuquerque,  until  the  court 
should  determine  the  manner  and  place  of 
crossing,  and  praying  that  the  court  proceed 
In  the  premises  to  determine  and  regulate  the 
manner  and  place  of  crossing  under  the  pro- 
visions of  section  13  of  chapter  97  of  the 
Session  Laws  of  the  Thirty-Sixth  Legislative 
Assembly  of  the  Territory  of  New  Mexico. 
The  complaint  further  alleged  that  the  ap- 
pellant had  acquired  the  lawful  right  to 
cross  said  street  In  the  operation  of  its  rail- 
road, that  the  appellee  had  a  franchise  from 
the  city  of  Albuquerque  giving  it  the  right  to 
construct,  operate,  and  maintain  a  street  car 
line  upon  any  and  all  the  streets  in  the  city 
of  Albuquerque,  and  tbat  under  such  fran- 
chise the  appellee  was  proceeding  to  lay  Its 
tracks  across  the  tracks  of  appellant  A 


temporary.  Injunction  was  Issued.  The  trac- 
tion company  filed  Its  demurrer,  alleging  that 
the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  This  demurrer 
was  sustained  by  the  court,  the  temporary 
writ  dissolved,  and  the  railway  company's 
bill  dismissed,  with  costs,  including  attor- 
ney's fees,  assessed  against  the  railway  com- 
pany. 

R.  E.  Twitchell  and  E.  W.  Dobson,  for  ap- 
pellant  Isaac  Barth,  for  appellee. 

ROBERTS,  J.  (after  stating  the  facts  as 
above).  Error  Is  assigned  questioning  the 
right  of  the  court  below  to  enter  judgment 
against  the  plaintiff  for  an  attorney's  fee  of 
$250,  to  be  Included  as  costs  in  the  case,  but, 
as  our  conclusions  in  regard  to  the  other 
facts  In  the  case  necessarily  dispose  of  this 
contention,  we  shall  not  consider  it. 

The  questions  necessary  to  be  considered  in 
determining  this  case  are:  First  does  para- 
graph 1  of  section  13  of  chapter  97  of  the 
Session  Laws  of  1905  apply  with  equal  force 
to  steam,  electric,  and  other  railways;  and, 
second,  does  the  right  of  the  court  to  regu- 
late and  determine  the  place  and  manner  of 
crossing  under  the  statute  extend  to  railroad 
crossings  upon  the  streets  and  highways  of 
incorporated  cities  and  towns,  where  the 
companies  in  such  cities  and  towns  are  op- 
erating under  a  license  or  franchise?  Sec- 
tion 13  of  chapter  97  of  the  Laws  of  1905  is 
as  follows:  "Sec.  13:  The  court  shall  have 
power:  (1)  To  regulate  and  determine  the 
place  and  manner  of  making  connections  and 
crossings,  or  of  enjoying  the  common  use 
mentioned  in  the  foregoing  section.  (2)  To 
hear  and  determine  all  adverse  or  conflicting 
claims  to  the  property  sought  to  be  con- 
demned, and  of  the  damages  therefor.  (3) 
To  determine  the  respective  rights  of  differ- 
ent parties  seeking  condemnation  of  the  same 
property."  Appellee  claims  that  the  act  of 
which  this  section  is  a  part  was  enacted 
solely  for  the  purpose  of  providing  a  method 
for  the  condemnation  of  property,  and  that 
appellant  owned  no  property  right  in  the 
street  crossed  by  its  tracks,  but  simply  an 
easement  which  was  subject  to  the  rights  of 
the  general  public  to  the  use  of  the  street 
and  appellee,  having  a  franchise  from  the 
city  council  giving  it  the  right  to  lay  Its 
tracks  in  the  street  was  not  required  to  in- 
stitute condemnation  proceedings.  It  further 
claimed  tbat  it  was  not  a  railroad  company 
within  the  meaning  of  the  act  and  that  the 
jurisdiction  of  the  court  could  not  be  invok- 
ed. We  do  not  believe  that  section  13  of 
chapter  97,  supra,  should  receive  the  narrow 
construction  contended  for  by  appellee. 
While  It  is  true  the  title  of  the  act  relates 
only  to  the  condemnation  of  lands  and  other 
property  and  does  not  refer  to  railroad  cross- 
ings, the  organic  act  does  not  require  tbat 


•For  other  case*  tea  same  topic  and  lecUon  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Kep'r  Index* 
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the  title  of  an  act  passed  by  the  Legislature 
shall  embrace,  or  express,  all  the  objects  or 
purposes  of  the  proposed  law.  Is  the  appel- 
lee company  a  railroad  within  the  meaning 
of  the  act  referred  to?  The  record  before 
us  does  not  disclose  under  what  law  the  ap- 
pellee company  was  incorporated.  Sections 
3846  to  3848,  inclusive,  of  the  Compiled  Laws 
of  1897,  provided  for  the  .incorporation  of 
"railroad  companies."  The  act  is  not  limited 
to  steam  railroads,  nor  does  it  affirmatively 
include  "street  railways."  Chapter  79  of  the 
Acts  of  1905  of  the  legislative  assembly  of 
the  territory  of  New  Mexico  provides  for  the 
"formation  and  government  of  corporations 
for  mining,  manufacturing,  industrial  and 
other  pursuits."  So  far  as  we  know,  there 
was  no  other  law,  save  one  of  the  two  above 
mentioned,  under  which  the  appellee  com- 
pany could  have  been  organized.  No  distinc- 
tion appears  to  have  been  made  by  the  Leg- 
islature of  New  Mexico  between  steam  rail- 
roads and  other  railroads. 

The  Court  of  Appeals  of  the  state  of  Mis- 
souri in  Riggs  v.  Railroad,  120  Mo.  App.  335, 
96  S.  W.  707,  had  before  it  for  consideration 
a  statute  of  the  state  of  Missouri  which  pro- 
vides that  "every  railroad  corporation" 
should  be  required  to  fence  its  right  of  way. 
It  is  there  held:  "Indeed,  It  is  a  rule  uni- 
versally approved  that  the  meaning  of  the 
word  'railroad'  when  employed  in  a  legisla- 
tive enactment  can  only  be  determined  by 
reference  to  the  context  of  the  act  and  the 
manifest  intention  of  the  Legislature.  As 
said  by  Mr.  Wood  in  his  excellent  work  on 
the  Law  of  Railroads  (Vol.  1  [1894]  |  1): 
'Thus  it  has  often  been  a  question  whether 
the  term  would  Include  a  street  railway. 
The  answer  must  depend  upon  the  character 
of  the  statute  and  the  purpose  for  which  it 
was  provided.' "  The  Supreme  Court  of 
Pennsylvania  laid  down  a  most  reasonable 
and  satisfactory  rule  on  the  subject  in  Gyger 
v.  Railway,  136  Pa.  104,  20  AtL  399,  as  fol- 
lows: "'Railway'  and  'railroad'  are  synony- 
mous, and  in  all  ordinary  circumstances  are 
to  be  treated  as  without  distinction,  and, 
when  either  of  them  is  used  in  a  statute  and 
the  context  requires  that  a  particular  kind  of 
road  is  intended,  that  kind  will  be  held  to 
be  the  subject  of  the  statutory  provision. 
But,  if  the  context  contains  no  such  indica- 
tion and  either  of  the  words  are  used  in  de- 
scribing the  subject-matter,  the  statute  will 
be  held  applicable  to  either  species  of  the 
road  embraced  within  the  general  sense  of 
the  word  used."  See,  also,  Massachusetts 
Loan  &  Trust  Company  v.  Hamilton,  88  Fed. 
588,  32  C.  C.  A.  46.  The  Missouri  Court  of 
Appeals  in  Riggs  v.  Railroad,  supra,  said: 
"The  word  employed  in  the  statute  is  'rail- 
road,' which  properly  applies  to  either  steam 
or  street  railroads,  and  we  therefore  ascer- 
tain that  the  defendant  although  organized 
as  a  street  railroad  company,  is  operating  a 
railroad  in  this  state,  and  therefore  falls 
within  the  letter  of  the  statute  as  well."  3 


Elliott  on  Roads  and  Streets,  |  1135,  says: 
"Street  railways  have  a  right  to  cross  steam 
railroads.  It  has  been  held  that  the  general 
statutes  in  force  regulating  the  manner  in 
which  steam  railways  may  cross  each  other 
are  applicable  In  such  cases."  In  Koken 
Iron  Works  v.  Robertson  Avenue  Street  Ry. 
Co.,  141  Mo.  228,  44  S.  W.  269,  it  was  urged 
that  street  railroads  were  not  within  the  in- 
tent of  the  Revised  Statutes  of  1889  (sec- 
tion 6741),  giving  a  lien  upon  the  "roadbed, 
station  houses,  depots,  bridges,  rolling  stock, 
real  estate  and  Improvements"  of  "any  rail- 
road company"  for  which  work  or  labor  is 
done  as  aforesaid  by  said  section.  The  Su- 
preme Court  answered  the  argument  by  say- 
ing, in  effect,  that  much  of  the  statute  ap- 
peared to  be  directed  against  the  railroads 
operated  by  steam  and  the  steam  roads  were 
generally  designed  by  the  act,  and  then  said: 
"But  the  general  terms  of  the  law  are  also 
susceptible  of  application  to  street  railroads, 
and  we  find  nothing  in  any  part  of  the  en- 
actment to  indicate  that  such  application  is 
not  intended.  When  we  •  •  *  consider 
the  broad  objects  sought  by  such  legislation, 
It  see  ids  clear  that  street  railroads  were  not 
Intended  to  be  exempt  from  liability  to  re- 
spond to  such  Hen  claims  In  a  proper  case." 
See,  also,  St  Louis  Bolt  &  Iron  Co.  v.  Dona- 
hue, 3  Mo.  App.  559.  "Horse  or  street  rail- 
roads as  far  as  they  are  employed  in  cities 
serve  the  same  uses  and  purposes  for  which 
railroads  are  used  between  distant  points  In 
the  country.  They  possess  the  same  essen- 
tial features  as  servants  of  the  public;  the 
principal  difference  being  tested  by  the  pe- 
culiar character  of  the  territory  they  are 
operated  in,  and  the  safety,  comfort,  and 
wants  of  the  people  in  that  territory."  Jer- 
man  v.  Benton,  79  Mo.  148. 

The  case  of  Pennsylvania  Railway  Com- 
pany v.  Braddock  Electric  Railway  Company 
(decided  by  the  Supreme  Court  of  Pennsyl- 
vania in  1893)  152  Pa.  116,  25  AtL  780,  is  a 
very  instructive  case  on  this  subject.  In. 
February,  1891,  the  supervisors  of  Braddock 
township  gave  their  written  consent  for  the 
construction  of  defendant's  electric  railway 
on  the  public  highway  crossing  plaintiff's  rail- 
road. The  electric  railway  company  was  pro- 
ceeding with  the  construction  of  its  railroad 
at  grade,  and  plaintiff  brought  suit  to  re- 
strain the  crossing  at  grade.  By  Act  June 
19,  1871  (P.  L.  1360),  the  Legislature  had 
provided  that  courts  of  equity  should  have 
power  to  inquire  into  alleged  Injurious  acts 
done  by  a  corporation,  etc.  The  second  sec- 
tion of  the  same  act  declared :  "Where  such 
legal  proceedings  relate  to  crossing  of  lines 
of  railroads  by  other  railroads,  it  shall  be 
the  duty  of  courts  of  equity  of  this  com- 
monwealth to  ascertain  or  define  by  their 
decree  the  mode  of  such  crossing,  •  •  • 
and  if  in  the  judgment  of  such  court  it  is 
reasonably  practicable  to  avoid  a  grade  cross- 
ing, they  shall,  by  their  process,  prevent  a 
crossing  at  grade,"   May  14,  1889,  the  Legis- 
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lature  passed  an  act  for  the  Incorporation  of 
electric  railways,  and  by  the  eighteenth  sec- 
tion of  the  act  provided:  "Any  company  in- 
corporated under  the  provisions  of  this  act 
shall  have  the  right,  in  its  construction,  to 
cross  at  grade  diagonally  or  transversely  any 
railroad  operated  by  steam  now  or  hereafter 
built."  (P.  L.  217.)  The  court  held:  "Nor 
do  we  think  that  the  Jurisdiction  conferred 
by  the  second  section  of  the  act  of  1871  was 
in  any  manner  restricted  or  limited  by  the 
act  of  1889.  As  we  have  seen,  the  latter  is 
entitled,  *An  act  to  provide  for  the  incorpo- 
ration and  government  of  street  railway  com- 
panies in  this  commonwealth.'  This  title  con- 
veys not  the  slightest  intimation  of  any  in- 
tention to  interfere  with  the  Jurisdiction 
theretofore  conferred  on  courts  of  equity  re- 
lating to  railroads  crossing  at  grade.  •  •  • 
We  have  no  doubt  electric  railways  are  with- 
in the  purview  of  the  act  of  1871.  They  are 
certainly  within  the  mischief  for  which  the 
second  section  provides  a  remedy."  When 
we  consider  the  modern  development  of  elec- 
tric railroads  and  the  speed  at  which  it  is 
possible  to  operate  cars  upon  them,  which 
is  even  greater  than  that  of  steam  locomo- 
tives, and  the  large  passenger  cars  which  are 
operated  upon  electric  railways,  we  cannot 
understand  why  there  should  be  any  distinc- 
tion between  electric  railroads  and  steam 
railroads.  The  mere  fact  that  appellee  was 
not  incorporated  under  the  provisions  of  the 
statute  for  the  incorporation  of  steam  rail- 
roads would  not  in  our  Judgment  necessarily 
exclude  the  appellee  from  coming  within  the 
provisions  of  the  statute  referred  to.  See 
Rlggs  v.  Railroad,  supra. 

We  conclude,  therefore,  that  electric  rail- 
ways are  included  in  the  statute,  and  that 
under  section  13  the  court  has  power  upon 
proper  application  to  regulate  the  manner 
and  place  of  crossing. 

The  only  remaining  question  is  as  to 
whether  or  not  the  court  has  this  power 
where  the  place  of  crossing  is  upon  a  public 
street  and  the  electric  railway  company  has 
a  franchise  from  the  city  giving  it  the  right 
to  lay  its  track  in  the  street  Appellee  con- 
tends that  appellant  had  no  property  right 
in  the  street  where  Its  tracks  crossed  TIJeras 
road,  therefore  it  was  not  required  to 
institute  condemnation  proceedings,  and  that 
the  right  to  demand  compensation  for  the 
taking  of  property  must  exist  in  order  to 
give  the  court  Jurisdiction  to  regulate  and 
determine  the  place  and  manner  of  crossing. 
Prior  to  the  act  of  1905,  there  was  no  law 
In  force  in  the  territory  of  New  Mexico 
which  gave  to  the  court  the  right  to  deter- 
mine the  manner  and  place  of  making  con- 
nections and  crossings  between  railroads. 
The  right  to  cross  was  exercised  under  the 
general  condemnation  statutes,  and  there  was 
no  method  by  which  the  rights  of  the  public 
could  be  protected  and  the  safety  of  the 
passengers  secured.  A  railroad  could  arbi- 
trarily force  its  tracks,  at  grade,  across  the 


tracks  of  another  railroad  company,  subject 
of  course,  to  the  compensation  which  it  was 
required  to  pay  to  the  first  railroad  company, 
and  the  general  equity  power  of  the  court 
With  the  modern  development  of  railroads  of 
all  kinds,  shall  we  conclude  that  in  1905  the 
legislative  assembly  In  enacting  the  provi- 
sion In  question  had  in  mind  only  the  cross- 
ing of  a  railroad  on  private  property,  and 
that  It  did  not  intend  to  make  any  provision 
whatever  for  the  crossing  of  tracks,  where 
the  first  railroad  company  had  only  an  ease- 
ment In  a  public  street  or  highway?  To  so 
hold  would  leave  the  determination  of  the 
manner  and  place  of  making  the  crossing 
wholly  with  the  second  railroad  company 
without  any  consideration  as  to  the  rights  of 
the  first  railroad  company  or  the  safety  of 
the  general  public.  We  believe  that  chap- 
ter 97  should  receive  a  broader  and  more 
liberal  construction,  and  that  the  Legisla- 
ture meant  to  invest  In  the  court  the  right 
to  determine  and  regulate  the  place  and  man- 
ner of  crossing  by  one  railroad  of  the  tracks 
of  another,  not  only  for  the  protection  of 
the  rights  of  the  first  railroad  company,  but 
for  the  protection  of  the  lives  of  the  travel- 
ing public  using  both  roads,  and  the  court 
has  the  right  to  prescribe  such  system  and 
safeguards  as  will  In  its  Judgment  fully  pro- 
tect these  rights.  In  the  court  both  railroad 
companies  have  the  right  to  present  all  ques- 
tions to  the  court  for  its  consideration.  The 
court  after  hearing  the  witnesses  and  the 
testimony  of  experts,  can  fix  the  rights  of 
the  parties  and  fully  protect  them  and  at  the 
same  time  safeguard  the  interests  of  the 
public.  In  the  case  of  Pennsylvania  Railroad 
Company  v.  Braddock  Electric  Railway, 
supra,  the  court  held  that  even  though  the 
Electric  Railway  Company  had  a  license 
from  the  borough,  It  was  nevertheless  the 
duty  of  the  court  to  regulate  the  crossing. 

It  Is  to  be  presumed  that  where  a  cross- 
ing Is  mutually  agreed  upon  between  the 
railroad  companies,  ample  provision  will  be 
made  for  the  safety  of  the  passengers  on  both 
railroads.  "  In  fact,  It  would  be  to  the  In- 
terest of  both  railroads  to  see  that  such  pro- 
visions were  made  for  the  protection  of  hu- 
man life,  because  by  so  doing  they  would  re- 
lieve themselves  from  loss  and  damages.  The 
manner  and  place  of  crossing  the  railroad 
company's  tracks  under  the  provisions  of  the 
statutes  was  a  proper  subject  for  the  con- 
sideration and  determination  of  the  court. 
Central  Passenger  Railway  Co.  v.  Philadel- 
phia, etc.,  Railway  Co.,  95  Md.  428,  52  Atl. 
752;  Mayor,  etc.,  v.  Cowen,  88  Md.  447,  41 
Atl.  900,  71  Am.  St  Rep.  433;  Railroad  Com- 
pany of  Syracuse  v.  Syracuse,  22  Abb.  N.  C. 
(N.  Y.)  427,  6  N.  Y.  Supp.  326.  The  cases 
cited  by  appellee  in  its  brief  holding  that 
the  street  railway  company  had  the  right  to 
lay  Its  tracks  across  the  tracks  of  the  steam 
railroad  company,  and  that  by  so  doing  it  did 
not  violate  any  right  of  the  appellant  are 
not  In  point  for  the  reason  that  statutory 
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power  had  not  been  conferred  upon  the  court 
to  fix  and  regulate  the  manner  of  crossing. 

From  these  conclusions,  it  necessarily  fol- 
lows that  the  court  erred  in  sustaining  the 
-demurrer  to  appellant's  complaint,  and  the 
cnuse  is  therefore  reversed,  with  instructions 
to  overrule  the  demurrer. 

POPE,  C.  J.,  and  McPIE  and  ABBOTT, 
J  J.,  concur.  PARKER  and  WRIGHT,  J  J., 
dissent  MECHEM,  J.,  who  heard  the  case 
below,  did  not  participate  in  this  decision. 


ATCHISON,  T.  &  S.  P.  RY.  CO.  v.  CITI- 
ZENS' TRACTION  &  POWER  CO. 
{Supreme  Court  of  New  Mexico.    Feb.  4,  1911.) 

1.  Stbekt  Railboads  (i  41*) — Crossings — In- 
junction. 

Where  a  railroad  company,  suing  to  en- 
join a  street  railroad  company  from  crossing 
its  tracks  until  the  place  and  manner  of  cross- 
ing had  been  determined  by  the  court,  under 
Laws  1905.  c.  97,  §  13,  on  the  intimation  of 
the  court  that  it  had  no  jurisdiction,  asked  for 
24  hours  to  file  an  amended  bill,  and  within 
that  time  so  changed  its  tracks  at  the  proposed 
point  of  crossing  as  to  destroy  the  usefulness  of 
steel  crossings  prepared  by  the  street  railroad 
company,  it  was  proper  for  the  court  to  issue 
a  mandatory  injunction  commanding  the  rail- 
road company  to  restore  the  status  quo,  but  the 
«ourt  could  not  enjoin  it  from  interfering  with 
the  street  railroad  company  in  the  laying  of  its 
tracks,  since  the  latter  could  not  cross  the  rail- 
road company's  track,  except  by  agreement  or 
■on  determination  by  the  court 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
Toads,  Dec.  Dig.  |  41.*] 

2.  Appeal  and  Ebbob  (|  10*)  — Scope  of 
Remedy— Refusal  of  Appeal  ob  Superse- 
deas—Remedy. 

The  remedy  for  an  erroneous  refusal  of  an 
appeal  or  supersedeas  is  by  mandamus,  and  not 
by  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  34-38;  Dec  Dig.  f  10.*] 

Z.  Pleading  (J  34*)— Complaint— Relief  De- 
manded. 

The  court  may  look  to  the  complaint  itself 
to  determine  on  what  the  claim  for  damages  is 
based,  though  the  prayer  is  merely  for  damages 
in  a  specified  sum. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  8  34.*] 

4.  Damages  (|  71*) «-  Elements  —  Counsel 
Fees. 

Counsel  fees  as  a  mere  element  in  deter- 
mining the  amount  of  damages  should  not  be 
taken  into  consideration,  whether  the  action  is 
ex  contractu  or  ex  delicto. 

[Ed.  Note.— For  other  cases  see  Damages, 
Cent  Dig.  §  146;  Dec.  Dig.  {  71.*] 

5.  Injunction  (f  197*)— Damages— Counsel 
Fees. 

Counsel  fees  may  not  be  recovered  as  an 
element  of  damage  by  one  compelled  to  sue  for 
an  injunction  to  protect  his  rights  which  are 
being  violated  by  the  defendant 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  8  197.*] 

Appeal   from  District   Court  Bernalillo 
County ;  before  Justice  Merritt  C.  Mechem. 
Action  by  the  Citizens*  Traction  &  Power 


Company  against  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

See,  also,  113  Pac.  810 

The  Atchison,  Topeka  &  Santa  F«  Railway 
Company  is  a  Kansas  corporation  authoriz- 
ed to  do  business  in  New  Mexico,  and  as  the 
successor  hi  interest  of  the  New  Mexico  and 
Southern  Pacific  Railway  Company  operated 
a  steam  railroad  through  the  city  of  Albu- 
querque, New  Mexico,  and  for  more  than  20 
years  has  operated  its  trains  on  tracks  pass- 
ing through  the  city  of  Albuquerque,  which 
tracks  cross  the  street  in  said  city  known  as 
Tijeras  Road,  a  public  street  in  said  city. 
The  appellee,  the  Citizens'  Traction  &  Power 
Company,  is  a  New  Mexico  corporation  or- 
ganized under  the  laws  of  the  territory  for 
the  purpose  of  operating  a  street  railway  in 
the  city  of  Albuquerque,  and  had  a  franchise 
from  the  city  authorizing  It  to  construct  op- 
erate, and  maintain  a  street  railway,  operat- 
ed by  electricity  or  other  power  which  might 
be  an  improvement  thereon,  upon  all  the 
streets  in  said  city  not  occupied  by  a  street 
railway  company.  By  virtue  of  said  fran- 
chise, the  Citizens'  Traction  &  Power  Com- 
pany proceeded  to  lay  its  tracks  upon  and 
along  Tijeras  road,  and  had  ordered  and  had 
especially  made  for  the  crossing  of  the  tracks 
of  the  appellant  certain  steel  crossings,  and 
had  notified  appellant  of  its  action.  When 
the  appellee  was  about  to  lay  its  tracks 
across  those  of  the  appellant  the  appellant 
filed  Its  bill  In  the  district  court  asking  that 
an  injunction  be  Issued  restraining  the  ap- 
pellee from  constructing  Its  proposed  street 
car  tracks  across  the  appellant's  tracks  at 
said  Tijeras  road  until  the  place  and  man- 
ner of  said  crossing  had  been  determined  and 
fixed  by  the  district  court  In  accordance  with 
section  13  of  chapter  97  of  the  Session  Laws 
of  the  Thirty-Sixth  Legislative  Assembly  of 
the  Territory  of  New  Mexico.  A  temporary 
writ  issued,  and  appellee  appeared  and  filed 
a  demurrer  and  motion  to  dismiss,  which 
were  heard  by  the  court  and,  upon  intima- 
tion by  the  court  that  the  demurrer  would 
be  sustained,  appellant  asked  24  hours  in 
which  to  file  an  amended  bill,  which  request 
was  granted.  During  the  24  hours  allowed 
for  filing  the  amended  bill,  appellant  had 
changed  the  location  of  its  tracks  in  such 
manner  as  to  render  useless  the  crossing 
which  appellee  had  constructed  for  use  in 
crossing  the  tracks  of  appellant  Appellee 
thereupon  filed  its  bill  against  appellant 
praying  that  appellant  be  enjoined  from  in- 
terfering with  it  in  the  construction  of  Its 
crossing,  and  asked  that  a  mandatory  order 
be  made  by  the  court  requiring  the  appel- 
lant to  replace  its  tracks  and  switches  at 
the  crossing  of  Tijeras  road  in  their  former 
condition,  and  alleged  that  it  had  been  re- 
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quired  to  expend  $400  attorney  fees  and  $50 
In  preparing  maps  and  exhibits,  and  asked 
damages  for  $450.  The  appellant  answered 
and  appellee  moved  for  judgment  on  the 
pleadings.  The  court  granted  the  motion  and 
entered  its  final  decree  requiring  the  appel- 
lant to  replace  its  tracks  and  switches  at 
the  crossing  of  Tijeras  road  within  24  hours 
from  the  signing  of  the  decree  in  the  same 
manner  and  condition  as  said  tracks  existed 
on  the  21st  day  of  June,  1910,  before  the 
same  were  changed,  and  that  the  appellee 
within  48  hours  after  the  completion  of  the 
said  tracks  by  appellant  should  place  its 
crossings  across  the  tracks  and  switches  of 
appellant  Appellant  was  further  enjoined 
from  Interfering  with  the  appellee  in  the 
placing  of  Its  crossing  across  its  tracks  at 
Tijeras  road,  and  it  was  further  ordered  and 
decreed  that  appellant  pay  to  the  appellee 
$450  damages,  and  Its  costs.  Appellant  ap- 
pealed from  the  order  and  judgment  en- 
tered. 

R.  E.  Twltchell  and  E.  W.  Dobson,  for  ap- 
pellant Isaac  Barth  and  Mann  &  Venable, 
for  appellee. 

ROBERTS,  J.  (after  stating  the  facts  as 
above).  The  main  question  at  Issue  In  this 
case  has  been  decided  adversely  to  the  ap- 
pellee In  case  No.  1345,  Atchison,  Topeka  & 
Santa  Fe  Railway  Company  v.  Citizens'  Trac- 
tion &  Power  Company  (decided  at  the  pres- 
ent term  of  this  court)  113  Pac  810.  It  is 
unnecessary  to  review  In  this  case  the  law 
involved,  as  a  reference  to  the  case  named 
will  fully  disclose  the  reasons  for  the  hold- 
ing. The  lower  court  in  the  original  action 
instituted  by  the  appellant  having  construed 
section  13  of  chapter  97  of  the  Acts  of  1905 
as  not  applying  to  the  crossing  of  the  tracks 
of  a  steam  railroad  by  the  tracks  of  an  elec- 
tric railway,  operating  under  a  franchise 
from  the  city  council,  dissolved  the  injunc- 
tion; or,  having  intimated  that  such  would 
be  the  action  of  the  court  It  was  highly  im- 
proper for  the  appellant  under  the  guise  of 
desiring  the  time  to  file  an  amended  com- 
plaint to  take  advantage  of  the  appellee,  and 
so  change  its  tracks  at  the  proposed  point 
of  crossing  as  to  obviate  the  force  and  effect 
of  the  decision  of  the  lower  court  Having 
done  so,  it  was  perfectly  proper  for  the  court 
to  Issue  a  mandatory  injunction  commanding 
the  appellant  to  restore  the  status  quo,  and, 
If  the  order  had  gone  no  further,  the  action 
of  the  lower  court  would  have  been  proper, 
even  under  the  decision  of  this  court  in  the 
case  of  Atchison,  Topeka  &  Santa  F6  Rail- 
way Company  v.  Citizens'  Traction  &  Power 
Company,  No.  1345;  but  the  court  enjoined 
the  appellant  from  in  any  manner  interfer- 
ing with  the  appellee  In  the  laying  of  its 
tracks  across  appellant's  railroad.  This,  we 
have  held,  appellee  had  no  right  to  do  save 
by  agreement  between  the  parties  or  upon 
application  and  determination  by  the  court 
of  the  manner  and  place  of  crossing. 


The  only  additional  errors  assigned  which 
need  to  be  considered  by  the  court  are  the 
fourth  and  fifth,  which  are  as  follows : 

"(4)  The  court  erred  in  entering  judgment 
against  the  appellant  for  costs,  Including 
costs  for  attorney's  fees  In  the  amount  nam- 
ed in  the  judgment  or  in  any  other  amount 

"(5)  The  court  erred  In  refusing  to  allow  a 
supersedeas  to  appellant  in  so  far  as  the  man- 
datory part  of  the  injunction  is  concerned." 

The  fifth  assignment  of  error  is  disposed 
of  adversely  to  the  contention  of  appellant 
by  the  opinion  of  this  court  in  the  case  of 
Thomas  C.  Gutierrez  v.  Territory  of  New 
Mexico  ex  rel.  Y.  J.  Curran  et  aL,  13  N.  M. 
30, 79  Pac.  299.  The  court  there  held  that  the 
remedy  for  an  erroneous  refusal  of  an  ap- 
peal or  supersedeas  Is  by  mandamus,  and  not 
by  error,  citing  a  great  many  authorities  to 
sustain  the  doctrine.  Consequently  on  this 
appeal  the  fifth  ground  of  error  will  not  be 
considered. 

The  fourth  ground  of  error  presents  more 
difficulties.  The  appellee  In  Its  complaint  bas- 
ed Its  sole  claim  for  damage  upon  the  money 
which  it  was  required  to  expend  for  attor- 
ney's fees  and  in  preparing  maps  and  ex- 
hibits. While  It  is  true  the  prayer  in  the 
complaint  is  for  damages  in  the  sum  of  $459 
generally,  yet  we  must  look  to  the  complaint 
Itself  to  determine  upon  what  the  claim  for 
damage  is  based.  Kingston  v.  Walters,  14 
N.  M.  368,  93  Pac.  700.  The  question  there- 
fore presents  itself  as  to  whether  or  not  at- 
torney's fees  can  be  awarded  the  plaintiff, 
either  as  costs  or  damages,  In  an  action  of 
this  nature.  In  the  case  of  Day  v.  Wood- 
worth,  13  How.  363,  14  L.  Ed.  181.  which 
was  an  action  In  tort,  the  lower  court  in- 
structed the  jury  as  follows:  "That  if  they 
should  find  for  the  plaintiff  on  the  first 
ground,  viz.,  that  the  defendant  had  taken 
down  more  of  the  dam  than  was  necessary  to 
relieve  the  mills  above,  unless  such  excess 
was  wanton  and  malicious,  then  the  jury 
would  allow  in  damages  the  cost  of  replacing 
such  excess,  and  compensation  for  any  delay 
or  damage  occasioned  by  such  excess,  and 
not  anything  for  counsel  fees  or  extra  com- 
pensation to  engineer."  This  Instruction 
was  excepted  to,  one  of  the  grounds  being 
that  the  court  should  have  Instructed  the  ju- 
ry to  include  in  their  verdict  for  the  plain- 
tiff, not  only  the  actual  damages  suffered, 
but  his  counsel  fees  and  other  expenses  In- 
curred in  prosecuting  the  suit  The  court 
held  that  the  instruction  was  proper,  and  in 
passing  on  the  question  said:  "If  the  jury 
may,  If  they  see  fit  allow  counsel  fees  and 
expenses  as  a  part  of  the  actual  damages  in- 
curred by  the  plaintiff,  and  then  the  court 
add  legal  costs  de  Increments,  the  defend- 
ants may  be  truly  said  to  be  In  mlsericordia, 
being  at  the  mercy  both  of  court  and  jury. 
Neither  the  common  law  nor  the  statute  law 
of  any  state,  so  far  as  we  are  informed,  has 
Invested  the  jury  with  this  power  or  privi- 
lege.   It  has  been  sometimes  exercised  by 
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the  permission  of  courts,  but  Its  results  have 
not  been  such  as  to  recommend  it  for  gener- 
al adoption  either  by  the  courts  or  the  Legis- 
lature." 

In  Oelrlchs  t.  Spain,  82  U.  S.  211,  21  L. 
Ed.  43,  the  court  held  that  counsel  fees  were 
not  recoverable  on  an  Injunction  bond. 
While  there  is  some  conflict  of  the  authori- 
ties, the  general  rule  supported  by  the  great- 
er number  of  cases  undeniably  is  that  coun- 
sel fees,  as  a  mere  element  in  determining 
the  amount  of  damages,  should  not  be  taken 
into  consideration  whether  the  action  is  one 
ex  contractu  or  ex  delicto.  In  Howell  v. 
Scoggins,  48  Cal.  366,  the  court  below  had 
instructed  the  jury  that  they  were  not  lim- 
ited in  assessing  damages  to  mere  compensa- 
tion, but  might  give  exemplary  damages,  and 
could  take  into  consideration  the  plaintiff's 
expenses  in  prosecuting  the  suit  The  ap- 
pellate court,  after  a  review  of  the  cases,  re- 
versed the  judgment,  and  in  doing  so  said: 
"The  damages  found  by  the  Jury  were  not 
excessive,  but,  If  we  could  feel  at  liberty  to 
disregard  the  court  below  or  were  satisfied 
that  it  did  not  Influence  the  action  of  the 
Jury,  we  should  affirm  the  Judgment"  The 
doctrine  of  this  case  was  reaffirmed  as  to  the 
disallowance  of  counsel  fees  as  an  element  of 
damages  In  an  action  of  trespass  in  the  case 
of  Falk  v.  Waterman,  49  Cal.  224.  In  the 
case  of  Earl  v.  Tuppen,  45  Vt  275,  the  court 
through  Whlttier,  J.,  said:  "The  great  weight 
of  authority  seems  to  be  opposed  to  the  al- 
lowance of  counsel  fees  and  other  expenses 
of  litigation  beyond  taxable  costs  as  an  ele- 
ment of  damages  even  in  cases  where  exem- 
plary damages  are  proper."  See,  also,  Hoag- 
ley  v.  Watson,  45  Vt  289,  12  Am.  Rep.  197; 
Kelly  v.  Rogers,  21  Minn.  146;  Fairbanks  v. 
Witter,  18  Wis.  801,  86  Am.  Dec.  765.  See, 
also,  Regglo  v.  Braggiotti,  7  Gush.  (Mass.) 
166,  where  it  Is  said:  "But  the  counsel  fees 
cannot  be  allowed.  These  are  expenses  in- 
curred by  the  party  for  his  own  satisfaction, 
and  they  vary  so  much  with  the  character 
and  distinction  of  counsel  that  it  would  be 
dangerous  to  permit  him  to  impose  such  a 
charge  upon  his  opponent,  and  the  law  meas- 
ures the  expenses  incurred  in  the  management 
of  a  suit  by  the  taxable  costs."  This  court 
held  in  Dame  v.  Cochlti  Reduction  &  Improve- 
ment Company,  13  N.  M.  10,  79  Pac.  296,  that, 
"In  the  absence  of  any  allegation  and  proof  of 
an  agreement  to  pay  counsel  fees,  such  fees 
cannot,  unless  specially  provided  for  by  stat- 
ute, be  awarded  as  costs  or  otherwise."  We 
believe  it  would  be  establishing  a  bad  prece- 
dent to  say  that  counsel  fees  may  be  recover- 
ed as  an  element  of  damage  by  the  plaintiff, 
where  he  is  compelled  to  Institute  injunction 
proceedings  to  protect  some  right  which  he 
has,  and  which  is  being  violated  by  a  de- 
fendant It  might  have  been  possible  for  the 
appellee  to  have  cited  the  appellant  for  con- 
tempt of  court;  and  under  the  rule  laid 


down  by  this  court  In  Costillo  Land  ft  In- 
vestment Co.  v.  Allen,  110  Pac.  847,  the  court 
perhaps  might  have  Imposed  a  fine,  and  di- 
rected that  the  same  be  paid  to  the  appellee 
by  way  of  reimbursement  Under  the  great- 
er weight  of  authority,  It  is  apparent  that 
the  court  erred  in  awarding  damages,  based 
solely  upon  the  expense  incurred  by  appellee 
for  counsel  fees  and  preparation  for  the 
hearing. 

For  the  reasons  above  stated,  this  cause  is 
reversed. 

POPE,  C.  J.,  and  McFIE  and  ABBOTT, 
JJ.,  concur.  PARKER  and  WRIGHT,  JJ., 
concur  in  the  result  MECHEM,  J.,  who 
heard  the  case  below,  did  not  participate  In 
this  decision. 


FIRST  NAT.  BANK  OF  ARTESIA  v.  HOME 

INS.  CO..  NEW  YORK. 
(Supreme  Court  of  New  Mexico.    Feb.  1,  1911. 
Rehearing  Denied  March  4,  1911.) 

(Byllabu*  by  the  Court.) 

1.  Bills  and  Notes  (|  66s)— Dhabts— Ne- 
cessity of  Acceptance. 

In  an  action  brought  to  recover  on  a  draft, 
the  complaint  alleged  that  the  draft  was  drawn 
by  an  agent  on  his  principal  by  authority  of 
the  principal,  that  the  draft  was  presented, 
payment  refused,  and  that  same  is  still  unpaid. 
Held,  to  be  good  on  a  demurrer  for  failure  to 
state  facts  sufficient  to  constitute  a  cause  of 
action,  for  the  reason  that  "a  draft  drawn  by 
an  agent  on  his  principal  by  authority  of  the 
principal  is  equivalent  to  a  draft  drawn  by 
the  principal  himself,  and  need  not  'be  accepted 
by  the  drawee  in  order  to  bind  it" 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |  107 ;  Dec.  Dig.  |  66."] 

2.  Bills  and  Notes  (9  66*)— Dhafts— Neces- 
sity of  Acceptance. 

By  the  provisions  of  section  130,  c.  83, 
Laws  1907,  known  as  the  "Negotiable  Instru- 
ment Act,"  it  is  provided  that  where  the  draw- 
er and  drawee  are  the  same  person  a  draft  may 
be  treated  as  a  promissory  note,  thus  requiring 
no  acceptance." 

[Ed.  Notes.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |  107;  Dec.  Dig.  §  66.*] 

8.  Contbacts  (i  88*)— Consideration. 

By  the  provisions  of  section  12,  c.  62, 
Laws  1901,  every  contract  in  writing  imports 
consideration. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  403-407 ;  Dec.  Dig.  |  88.*] 

Appeal  from  District  Court,  Eddy  County; 
before  Justice  William  H.  Pope. 

Action  by  the  First  National  Bank  of  Ar- 
tesia  against  the  Home  Insurance  Company, 
New  York.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

The  appellee,  hereinafter  styled  the  plain- 
tiff, brought  suit  against  the  appellant,  here- 
inafter styled  the  defendant,  to  recover  on 
a  draft  for  $900.  The  second  paragraph  of 
the  plaintiff's  complaint  is  as  follows,  to  wit: 
"That  on  the  5th  day  of  July,  A.  D.  1910, 
the  defendant's  special  agent  Cbas.  Quitzow, 
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for  and  on  behalf  of  the  defendant,  and  at 
the  special  instance  and  request  of  the  de- 
fendant, as  the  act  of  the  defendant,  and 
while  in  the  discharge  of  his  duty  as  such 
special  agent,  according  to  the  usage  and 
-custom  of  defendant  made,  executed  and  de- 
livered a  sight  draft  in  writing,  as  such  spe- 
-cial  agent  and  as  the  act  of  defendant,  pay- 
able to  the  order  of  Amy  Henry  by  defend- 
ant in  the  city  of  New  York,  in  the  sum  of 
nine  hundred  and  no/100  dollars  ($900),  with 
a  receipt  attached,  it  being  a  part  of  the  said 
draft,  and  attached  to  the  said  draft,  with  a 
■copy  of  the  corporation  seal  printed  thereon, 
a  copy  of  which  said  draft  is  in  words  and 
figures  as  follows,  to  wit:  '$900.00.  Los  An- 
geles, Cal.,  July  6, 1910.  The  Home  Insurance 
•Company,  New  York.  Pay  to  the  order  of 
Amy  Henry,  nine  hundred  and  no/100  dol- 
lars, being  in  full  for  loss  and  damage  by 
fire  under  policy  No.  636  of  Artesla,  New 
Mexico,  agency  as  per  receipt  hereto  attach- 
ed. Chas.  Quitzow,  Spc'  Indorsed  on  back: 
•Amy  Henry.'  This  draft  will  not  be  paid 
if  detached  from  receipt  herein  referred  to.' 
•The  Home  Insurance  Company,  New  York. 
$900.00.  Los  Angeles,  Cal.  July  5,  1910.  Re- 
ceived of  Chas.  Quitzow,  Spc.  Agent,  a  sight 
-draft  on  the  Home  Insurance  Company,  New 
York,  for  the  sum  of  nine  hundred  and 
no/ioo  dollars  which  when  paid  will  be  in 
full  of  all  claims  and  demands  for  loss  and 
■damage  by  fire  on  the  23rd  day  of  May,  1910, 
to  the  property  insured  by  policy  No.  536 
issued  at  the  Artesia,  New  Mexico,  agency 
of  said  company,  and  in  consideration  of  said 
payment  the  policy  is  hereby  cancelled  and 
-surrendered  to  said  company.    Amount  of 

claim,  $900.00.    Interest,  $  ,  Draft, 

$900.00.  Amy  Henry.'  'Duplicate  of  this 
receipt  has  been  indorsed  on  the  policy  and 
signed  by  all  parties  in  interest  Chas.  Quit- 
zow, Agent'" 

Then  follow  allegations  of  the  transfer  of 
the  draft  to  the  plaintiff  for  valuable  con- 
sideration, to  wit,  the  sum  of  $900,  that  the 
same  was  presented  to  the  defendant  in  the 
-city  of  New  York  and  demand  for  payment 
made,  payment  refused,  nnd  draft  protested, 
and  is  still  due  and  unpaid  and  a  prayer  for 
judgment  To  this  complaint  the  defendant 
interposed  a  demurrer  on  the  ground  that 
the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demur- 
rer was  overruled.  The  defendant  refused  to 
plead  further,  and  elected  to  stand  on  the 
demurrer.  Thereafter,  upon  a  hearing,  judg- 
ment was  rendered  in  favor  of  the  plaintiff 
for  the  amount  of  the  draft  and  costs. 

Dye  &  Dunn,  for  appellant  J.  B.  Atke- 
son,  for  appellee. 

MECHEM,  J.  (after  stating  the  facts  as 
above).  This  court  adopts  the  opinion  de- 
livered by  the  judge  of  the  lower  court  in 


overruling  the  demurrer,  which  Is  as  follows, 
to  wit:  "The  demurrer  to  the  complaint  is 
overruled.  While  under  the  provisions  of 
the  negotiable  Instrument  act  [Laws  1907,  c 
83]  an  acceptance  is  necessary  to  bind  the 
drawee  on  a  draft  where  the  drawer  and 
drawee  are  the  same  persons,  it  is  expressly 
provided  by  section  130  of  that  act  that  a 
draft  may  be  treated  as  a  promissory  note, 
and  thus  requiring  no  acceptance.  The  same 
principle  of  law  is  stated  generally  In  7  Cyc 
759.  The  allegations  of  the  complaint  of  the 
present  case  make  the  drawer  the  agent  of 
the  Insurance  company,  fully  authorized  to 
make  the  draft  This  under  very  respectable 
authority  makes  it  a  case  where  the  drawer 
and  the  drawee  are  the  same.  As  is  stated 
in  Gray  Tie  Co.  v.  Farmers'  Bank  [109  Ky. 
694]  60  S.  W.  537,  'a  draft  drawn  by  an 
agent  on  his  principal  by  authority  of  the 
principal  is  equivalent  to  a  draft  drawn  by 
the  principal  upon  himself,  and  need  not  be 
accepted  by  the  drawee  in  order  to  bind  it' " 
One  question  was  not  presented  to  the 
court  below,  nor  passed  upon  by  him  in  over- 
ruling the  demurrer,  and  is  now  assigned  as 
error,  and  it  Is  that  the  instrument  sued  on 
was  without  consideration.  This,  however,  is 
disposed  of  by  section  12,  c.  62,  Laws  1901, 
which  reads  as  follows:  "Every  contract  in 
writing  hereinafter  made  shall  Import  a  con- 
sideration in  the  same  manner  and  as  fully 
as  sealed  instruments  have  heretofore  done." 
So  that  for  the  purpose  of  the  demurrer  the 
Instrument  sued  on  sufficiently  implied  a  con- 
sideration. 

For  the  reasons  above  stated,  the  Judg- 
ment of  the  lower  court  is  affirmed,  and  it  is 
so  ordered. 

POPE,  C.  JM  having  tried  the  case  below, 
did  not  participate  in  the  decision. 


TERRITORY  ex  rel.  CITY  OF  ALBUQUER- 
QUE v.  MATSON,  City  Treasurer. 
(Supreme  Court  of  New  Mexico.  Feb.  4.  1911.) 

(ByUabut  by  <**  Court.) 

1.  Mandamus  (i  23*)— Pasties  Entitled  to 
Relief— Pabties  "Beneficially  Intebest- 
ed." 

A  city  is  the  party  "beneficially  interest- 
ed" in  a  suit  to  compel  its  treasurer  to  deposit 
the  money  in  his  hands  belonging  to  it  in  a 
bank  designated  by  an  ordinance  of  the  city, 
from  which  it  would  receive  interest  on  the 
money  so  deposited. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  |  55;  Dec.  Dig.  f  23> 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  749,  750.] 

2.  Municipal  Corporations  (|  880*)— "Cus- 
tody" or  Funds— Obdinances— Validity. 

A  city  ordinance  requiring  the  treasurer  of 
a  city  to  deposit  all  moneys  in  his  hands  be- 
longing to  the  city  in  such  bank,  or  banks,  as 
shall  qualify  as  provided  in  the  ordinance,  but 
not  attempting  to  restrict  in  any  way  the  pay- 
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ing  out  by  him,  under  the  provision*  of  law, 
of  such  moneys  by  his  own  checks,  would  not 
operate  to  deprive  him  of  the  "custody"  of 
such  moneys,  within  the  meaning  of  section 
2424,  Comp.  Laws  1897. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1862;  Dec.  Dig.  | 
880* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  1800,  1801;  voL  8,  p.  7025.] 
8.  Statutes  (|  157*)— Repeal.  • 

The  use,  as  a  part  of  the  repealing  clause 
of  a  statute,  of  the  words  "all  acts  and  parts 
of  acts  in  conflict  herewith"  repeals  nothing 
which  would  not  be  repealed  by  implication 
without  those  words. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  225,  226;  Dec.  Dig.  §  157.*] 

4.  Municipal  Corporations  (!  880*)— City 
Treasurer  —  Custody  or  FUNDS  —  STATU- 
TORY r*R0  VISIONS. 

Section  8  of  chapter  122  of  the  Session 
Laws  of  1900,  providing  that  municipal  and 
county  treasurers  are  required  to  designate  de- 
positories in  which  the  funds  coming  into  their 
hands  Bhall  be  kept,  is  manifestly  and  totally 
repugnant  to  the  provisions  of  section  2424 
of  the  Compiled  Laws  of  1897,  providing  that 
city  councils  may  designate  a  place  of  deposit 
for  city  funds,  and  may  require  the  city  treas- 
urer to  keep  all  moneys  in  his  hands  belonging 
to  the  corporation  in  such  place  of  deposit  and 
operates  to  repeal  section  2424. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1862;  Dec.  Dig.  | 


(Additional  Eyllahu*  by  Editorial  Staff.) 

5.  Statutes  (|  159*)— Repeal  by  Implica- 
tion. 

Repeals  by  implication  are  not  favored,  and 
it  is  the  duty  of  the  court  bo  to  construe  stat- 
utes if  possible  that  both  shall  be  operative, 
but  where  two  statutes  on  the  same  subject 
are  manifestly  and  totally  repugnant,  the  lat- 
ter statute,  to  the  extent  of  the  repugnancy, 
operates  as  a  repeal  of  the  former. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |  231;  Dec.  Dig.  1 159.*] 

Abbott  J-t  dissenting. 

Appeal  from  District  Court  Bernalillo 
County;  before  Justice  Merrltt  C.  Mechem. 

Mandamus  by  the  Territory,  upon  the  re- 
lation of  the  City  of  Albuquerque,  against 
O.  A.  Matson,  City  Treasurer.  Judgment- 
of  dismissal,  and  relator  appeals.  Affirmed. 

The  relator,  the  city  of  Albuquerque,  ap- 
peals from  a  judgment  of  the  Second  district 
court  of  Bernalillo  county,  dismissing  the  re- 
lator's petition  for  an  alternative  writ  of 
mandamus,  and  the  alternative  writ  Issued 
thereon,  on  the  relator's  motion  for  judg- 
ment on  the  pleadings,  the  facts  being  cor- 
rectly set  forth  therein.  Briefly  stated,  the 
following  are  the  facta  alleged  in  the 
petition: 

On  April  18,  1910,  the  city  council  of  the 
city  of  Albuquerque,  assuming  to  act  under 
the  authority  conferred  upon  it  by  the  gen- 
eral laws  of  the  territory,  relating  to  munic- 
ipal corporations,  duly  enacted  ordinance 
No.  462  of  said  city,  establishing  and  desig- 
nating as  depositories  for  public  moneys  be- 
longing to  the  city,  In  the  hands  of  the  city 


treasurer,  three  banks  in  the  city  of  Albu- 
querque, upon  their  compliance  with  the  con- 
ditions specified,  within  15  days  from  its 
passage,  and  provided  that  if  any  of  said 
banks  should  fail  to  comply  within  the  time 
limit  that  the  designation  of  such  bank  fail- 
ing should  stand  revoked,  leaving  the  bank, 
or  banks,  specified,  which  should  comply 
with  the  ordinance,  as  the  sole  lawful  depos- 
itories. The  conditions  contained  In  this 
ordinance  were,  in  substance,  that  the  banks 
should  within  five  days  give  notice  to  the 
city  treasurer  of  their  Intention  to  comply, 
and.  give  bond  in  a  sum  specified  by  the 
treasurer,  and  to  be  approved  by  the  council, 
for  compliance  with  the  ordinance  and  ac- 
counting for  the  money,  and  also  that  they 
would  pay  to  the  city  interest  at  8  per  cent 
on  daily  balances  on  all  city  money  held  by 
them  subject  to  check,  and  at  4  per  cent  on 
all  city  moneys  so  held,  not  subject  to  check. 
The  ordinance  further  provided  that  the  bal- 
ances in  all  three  banks  should  be  kept  as 
nearly  equal  as  convenient  and  required  the 
treasurer  to  deposit  and  keep  all  city  funds 
in  his  hands  in  the  banks  qualifying  under 
this  ordinance.  Only  one  of  the  banks  speci- 
fied, namely,  the  State  National  Bank,  qual- 
ified under  the  ordinance.  It  gave  notice  to 
the  treasurer  of  its  intention  to  qualify,  and 
the  treasurer,  refusing  to  fix  the  amount  of 
the  bond  to  be  given  by  the  bank,  it  tendered 
to  the  city  council  a  bond  in  the  penalty  of 
$350,000,  and  the  same  was  received  and  ap- 
proved by  the  city  council.  A  resolution  was 
thereupon  passed  by  the  city  council  reciting 
that  the  State  National  Bank  was  the  only 
bank  qualifying,  and  that  the  amount  of  the 
funds  it  was  entitled  to  receive  would  be  in 
excess  of  one-half  of  the  penalty  of  the  bond 
so  approved,  and  therefore  requiring  the 
bank  to  give  ah  additional  bond  to  cover  the 
excess,  or,  at  its  option,  a  new  bond  in  the 
penalty  of  $500,000.  The  new  bond  was  ac- 
cordingly given  and  approved  by  the  council, 
which  thereupon  declared  the  State  National 
Bank  the  sole  lawful  depository  of  public 
moneys  belonging  to  the  city  under  the  ordi- 
nance. Due  demand  was  made  on  the  city 
treasurer  by  the  city  for  the  deposit  of  said 
funds,  and  upon  his  failure  and  refusal  to  do 
so,  an  alternative  writ  of  mandamus  was 
sued  out  by  the  city  against  the  treasurer  to 
compel  such  deposit.  The  treasurer  answer- 
ed, not  denying  the  allegations  of  the  writ 
but  contending,  in  substance,  first  that  the 
city  was  not  the  proper  party  to  apply  for 
the  writ ;  second,  that  the  council  was  with- 
out power  to  designate  a  depository;  and, 
third,  that  the  treasurer  had  a  lawful  right 
to  select  his  depository  and  had  designated 
the  First  National  Bank  of  Albuquerque  as 
such  depository.  The  city  thereupon  moved 
for  Judgment  in  its  favor  on  the  pleadings, 
which  the  court  denied,  and,  instead,  gave 
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Judgment  for  defendant,  dismissed  the  writ, 
and  allowed  tbe  relator  an  appeal  therefrom. 
The  relator,  upon  the  appeal,  has  assigned 
the  following  errors:  (1)  Because  tbe  court 
erred  In  overruling  the  motion  of  the  rela- 
tor for  judgment  upon  the  pleadings,  (2) 
Because  the  court  erred  in  awarding  final 
judgment  dismissing  the  proceedings  upon 
the  facts  alleged  in  the  petition  and  writ,  and 
admitted  by  the  answer.  (3)  Because  the  court 
erred  in  the  judgment  granted  by  it  herein. 

The  condition  of  the  respondent  below  was 
based  upon  three  grounds:  First,  that  the 
city  of  Albuquerque  is  not  the  party  benefi- 
cially interested  In  the  proceedings;  second, 
that  section  2424  of  the  Compiled  Laws  of 
1897  is  the  only  section  purporting  to  grant 
the  right  to  the  city  council  to  designate  de- 
positories, and  this  section  is  contradictory 
and  void;  and,  third,  that  if  the  council 
ever  were  empowered  by  law  to  designate  a 
depository  of  the  city  moneys  that  law  was 
superseded  and  repealed  by  chapter  122  of 
the  Laws  of  1909,  which  requires  the  treas- 
urer himself  to  designate  such  depository. 

H.  J.  Collins  and  Marron  &  Wood,  for  ap- 
pellant. M.  E.  Hlckey,  A.  B.  McMillen,  and 
Mann  &  Venable,  for  appellee. 

WRIGHT,  J.  (after  stating  the  facts  as 
above).  1.  The  claims  of  the  respondent 
that  the  relator,  the  city  of  Albuquerque, 
is  not  the  party  beneficially  Interested  with- 
in the  meaning  of  section  2762,  Comp.  Laws 
1897,  are  negatived  by  the  facts  stated  in 
the  record.  It  there  appears  that  the  city 
was  the  owner  of  a  considerable  sum  of 
money,  more  than  $175,000,  and  presuma- 
bly about  $250,000  in  the  hands  of  its  treas- 
urer, and  that  if  it  should  be  deposited  in  the 
bank  designated  by  ordinance  the  city  would 
receive  Interest  for  It  at  the  rate  of  3  or  4 
per  cent  That  certainly  creates  a  beneficial 
interest  in  the  city  to  have  the  deposit  made. 

2.  The  question  whether  under  section 
2424,  Comp.  Laws  1897,  a  city  had  the  right 
to  designate  a  depository  of  its  money  in  the 
hands  of  its  treasurer,  turns  on  the  meaning 
of  the  word  "custody,"  as  used  in  the  stat- 
ute. The  appellee  claims  that  the  provision 
"he  may  be  required  to  keep  all  moneys  in 
his  hands  belonging  to  the  corporation  in 
such  place  of  deposit  as  may  be  designated 
by  ordinance,"  is  contradicted  and  rendered 
nugatory  by  the  words  Immediately  follow- 
ing, "Provided,  however,  no  such  ordinance 
shall  be  passed  by  which  the  custody  of  such 
money  shall  be  taken  from  the  treasurer." 
It  should  be  borne  in  mind  that  tbe  money  Is 
all  the  time  the  property  of  the  city  and  not 
of  the  treasurer;  that  his  duty  is  to  receive 
it  for  the  city  and  with  it  pay  claims  against 
the  city  which  have  been  duly  approved. 
Everything  else  is,  or  should  be,  subsidiary 
to  this  main  object.  In  that  connection,  tbe 
word  "custody"  must  mean  Immediate 
charge  and  control  under  the  law,  and  not  the 


final  absolute  control  of  ownership.  Suppose 
a  person  to  be  carrying  on  a  business  through 
a  manager,  and  that  he  directs  him  to-  de- 
posit all  the  money  be  receives  in  a  certain 
bank  in  his  own  name  as  manager,  and  sub- 
ject only  to  his  checks  as  manager,  could  it 
be  said  with  any  show  of  reason  that  the 
money  Is  not  in  his  custody  because  he  did 
not  select  the  bank  of  deposit?  And  is  a  pris- 
oner any  less  in  the  custody  of  tbe  jailer  be- 
cause he  holds  him  in  a  jail  provided  by  the 
county  and  designated  by  law  as  the  place 
of  confinement  for  such  a  prisoner?  If  by 
the  ordinance  in  question  the  city  had,  for 
Instance,  required  the  treasurer  to  deposit 
in  the  Joint  names  of  himself  and  some  oth- 
er officer  of  the  city,  and  that  payments  from 
the  deposit  should  be  made  only  by  checks 
signed  by  both  such  depositors,  that  obvious- 
ly would  have  been  calculated  to  deprive  him 
of  the  custody  of  the  money.  But  the  mere 
designation  of  the  bank  in  which  he  shall  de- 
posit, in  his  own  name,  and  subject  only  to 
his  own  checks,  as  treasurer,  without  in  the 
least  restricting  his  right  to  pay  out  the 
money  according  to  law,  is  not  depriving  him 
of  the  custody  of  the  money.  Rolland  v. 
Commonwealth,  82  Pa.  806,  319,  22  Am.  Rep. 
758;  Elemmer  v.  Mt  Penn  Gravity  R.  Co., 
163  Pa.  521,  30  Atl.  274;  Commonwealth  v. 
Valsalka,  181  Pa.  17,  37  Atl.  405,  409;  Peo- 
ple v.  Glbler.  78  111.  App.  193.  We  conclude, 
then,  that  under  the  law  as  it  was  In  the 
compilation  of  1897  cities  did  have  the  right 
to  designate  by  ordinance  the  banks  in  which 
their  treasurers  should  deposit  the  city  funds 
received  by  them. 

3.  The  city  council  having  the  right  under 
section  2424  of  the  Compiled  Laws  to  desig- 
nate by  ordinance  the  banks  in  which  their 
treasurers  should  deposit  the  city  funds  re- 
ceived by  tbem,  we  must  now  determine 
whether  they  have  since  been  deprived  of 
that  right  by  later  legislation.  If  this  right 
bas  been  taken  away  from  tbe  city  council, 
it  is  by  section  3,  c.  122,  of  tbe  Session  Laws 
of  1909.   We  quote  the  two  acts  In  full: 

"Sec.  2424.  He  may  be  required  to  keep  all 
moneys  in  his  hands  belonging  to  the  corpo- 
ration In  such  place  of  deposit  as  may  be 
designated  by  ordinance;  provided,  however, 
no  such  ordinance  shall  be  passed,  by  which 
the  custody  of  such  money  shall  be  taken 
from  tbe  treasury.  The  treasurer  shall  keep 
all  moneys  belonging  to  the  corporation  in 
his  hands,  separate  and  distinct  from  his  own 
moneys,  and  he  Is  hereby  expressly  prohib- 
ited from  using,  either  directly  or  indirect- 
ly, the  corporation  money  or  warrants  in  his 
custody  and  keeping,  for  his  own  use  or 
benefit,  or  that  of  any  other  person  or  per- 
sons whomsoever.   *   •  •" 

"Chapter  122.  An  act  to  provide  for  the  fur- 
nishing of  proper  bonds  by  territorial, 
county  and  muuicipal  officers,  and  for  oth- 
er purposes.  Approved  March  18,  1909. 
"Sec.  3.   •   •   •   All  county  and  munic- 
ipal treasurers  are  hereby  required  to  desif- 


Digitized  by  Google 


N.  M.) 


TERRITORY  v.  MATSON 


819 


nate  one  or  more  banks  authorized  to  do 
business  nnder  the  laws  of  the  territory  of 
New  Mexico,  or  under  the  laws  of  the  United 
States,  as  a  depository  or  depositories  for  the 
deposit  and  safe-keeping  of  all  funds  coming 
into  their  hands  as  such  treasurer.  And  up- 
on the  deposit  by  the  treasurer  in  such  de- 
pository of  funds  coming  into  their  hands 
as  such  treasurers,  they  shall  be  absolved 
from  any  liability  upon  their  official  bonds 
for  any  loss  of  such  moneys  arising  out  of 
the  failure  of  such  depository  to  repay  said 
funds:  Provided,  that  no  moneys  shall  be 
deposited  with  any  such  depository  until  it 
shall  have  executed  and  delivered  a  good  and 
sufficient  bond  in  an  amount  equal  to  the 
amount  of  the  bond  required  to  be  given  by 
such  treasurers  under  this  act,  or  equal  to 
the  proportionate  amount  of  such  moneys 
which  said  depository  is  to  receive  under  its 
said  designation,  which  said  bond  shall  run 
to  the  territory  of  New  Mexico,  and  shall  be 
approved  as  to  the  form  and  sufficiency  by 
the  Judge  of  the  district  court  of  the  dis- 
trict within  which  said  treasurer  resides  and 
conditioned  that  such  depository  will  faith- 
fully perform  all  of  its  duties  as  such  depos- 
itory and  will,  upon  demand  of  such  treas- 
urer, pay  over  all  moneys  deposited  with  it 
The  name  or  names  of  the  depositories  desig- 
nated by  the  county  treasurers  shall  be  by 
said  treasurers  immediately  certified  to  the 
traveling  auditor  of  the  territory." 

While  it  is  undoubtedly  true  that  the  title 
of  chapter  122  and  the  other  provisions  of 
the  act  indicate  that  the  primary  object  of 
the  act  was  to  relieve  municipal  and  county 
treasurers  from  the  exactions  of  the  trust 
and  surety  companies,  we  have  no  constitu- 
tional prohibition  against  including  more 
than  one  subject  in  the  same  legislative  act 
Chapter  122  of  the  Session  Laws  of  1900  does 
not  specifically  repeal  section  2424,  nor  does 
the  use  in  the  repealing  clause  of  the  words 
''all  acts  and  parts  of  acts  in  conflict  here- 
with" add  anything  to  the  repealing  effect 
of  the  later  legislation.  Can  the  two  laws — 
section  2424  of  the  Compiled  Laws,  and  sec- 
tion 8  of  chapter  122  of  the  Session  Laws  of 
1909 — be  read  together  so  that  both  laws  may 
stand  and  be  given  their  full  effect? 

Repeals  by  Implication  are  not  favored, 
and  it  is  the  duty  of  the  courts  so  to  con- 
strue the  acts,  if  possible,  that  both  shall  be 
operative.  Lewis,  Sutherland  on  Stat  Cons. 
I  247.  But  where  two  statutes  on  the  same 
subject  are  manifestly  and  totally  repugnant 
and  contradictory  In  their  provisions,  the 
latter  statute,  to  the  extent  of  the  repugnan- 
cy and  contradiction  operates  as  a  repeal  of 
the  former.  McCool  v.  Smith,  1  Black,  459, 
17  L.  Ed.  218;  Territory  v.  Digneo,  108  Pac 
975;  Sandoval  v.  County  Com'rs,  18  N.  M. 
543.  86  Pac.  427;  Baca  v.  Bernalillo  County, 
10  N.  M.  438.  62  Pac.  979. 

Under  the  provisions  of  section  2424,  cited 
supra,  the  city  council  by  ordinance  may  des- 


ignate a  depository  or  depositories,  and,  In 
event  they  do  so  designate  a  depository  or 
depositories,  they  may  require  the  treasurer 
to  keep  all  moneys  in  his  hands  belonging  to 
the  corporation  in  such  place  or  places  of  de- 
posit 

By  the  provisions  of  section  8,  c.  122,  of 
the  Laws  of  1909,  all  county  and  municipal 
treasurers  "are  hereby  required  to  designate 
one  or  more  banks,  etc.  *  *  *  Provided, 
that  no  moneys  shall  be  deposited  with  any 
such  depository  until  it  shall  have  executed 
and  delivered  a  good  and  sufficient  bond,"  etc. 

We  think  that  a  mere  reading  of  the  two 
provisions  clearly  shows  the  legislative  In- 
tent to  place  the  designation  of  his  deposi- 
tory wholly  within  the  control  of  the  mu- 
nicipal or  county  treasurer,  as  the  case  may 
be.  Under  section  2424,  cited  supra,  the  ac- 
tion of  the  city  council  is  optional.  Under 
section  3,  c.  122,  Laws  of  1909,  the  action  of 
the  treasurer  is  made  mandatory  and  he  has 
no  option  whatever.  While  we  are  of  the 
opinion  that  tbe  language  of  the  later  act 
is  so  plain  in  its  requirement  that  the  treas- 
urer is  required  to  designate  the  depository 
for  county  and  municipal  funds  as  to  leave 
no  room  for  speculation  as  to  the  legislative 
intent,  the  fact  that  section  2434  makes  no 
provision  whatever  for  the  giving  of  a  de- 
pository bond,  thereby  leaving  the  matter 
wholly  within  the  control  of  the  city  council, 
while  section  3  of  chapter  122  of  the  Session 
Laws  of  1909  specifically  requires  that  a  bond 
be  given,  and  that  same  shall  be  approved  as 
to  form  and  sufficiency  by  the  judge  of  the 
district  court,  indicates  still .  more  forcibly 
the  legislative  intent  to  place  the  power  to 
designate  county  and  municipal  depositories 
in  the  hands  of  the  county  or  municipal 
treasurer.  While  we  must  admit  that  the 
later  act  places  a  power  in  the  hands  of  the 
treasurer  that  may  be  subject  to  grave  abus- 
es, and  that  section  2424  is  more  in  harmony 
with  the  entire  scheme  of  municipal  gov- 
ernment, such  considerations  can  have  no 
weight  with  the  courts  where  the  terms  of 
the  later  act  are  so  manifestly  and  totally 
repugnant  to  the  earlier  act  that  by  no  pos- 
sible rule  of  construction  could  the  two  acts 
be  read  together  so  as  to  give  effect  to  both 
laws. 

Counsel  for  appellant  urges  that  the  omis- 
sion of  the  word  "city"  in  the  third  section 
of  chapter  122  of  the  Session  Laws  of  1909, 
when  in  the  first  section  of  the  act  the  words 
"county,  city  or  municipality"  occur  twice, 
indicates  a  distinction  in  the  legislative  mind 
between  the  words  "city"  and  "municipality." 
While  it  is  true  that  there  is  a  presumption 
that  the  meaning  of  a  word  repeatedly  used 
In  a  statute  is  the  same  throughout  (Pltte  v. 
Shipley,  46  Cal.  161).  we  think  that  the  title 
of  the  act  Itself,  wherein  the  words  "territo- 
rial, county  and  municipal  officers"  are  used, 
taken  together  with  our  statutory  definition 
of  the  words  "municipal  corporations"  (sec- 
tion 2452,  Com  p.  Laws  1897)  clearly  pee- 
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eludes  any  such  distinction  In  the  third  sec- 
tion of  chapter  122  of  the  Laws  of  1909. 

We  must  therefore  hold  that  chapter  122 
of  the  Session  Laws  of  1909  operates  to  re- 
peal section  2424  of  the  Compiled  Laws  of 
1897. 

The  judgment  of  the  lower  court  la  af- 
firmed. 

POPE,  C.  J.,  and  McFIE,  PARKER,  and 
ROBERTS,  JJ.,  concur.  MECHEM,  J.,  hav- 
ing rendered  the  opinion  below,  did  not  par- 
ticipate. 

ABBOTT,  J.  (dissenting).  I  am  unable  to 
concur  in  the  opinion  of  the  court  that  by 
chapter  122  of  the  Laws  of  1909  It  was  the 
legislative  Intention  to  deprive  cities  of  the 
right  which  theretofore  they  had  to  require 
their  treasurers  to  keep  the  city  funds  in 
banks  designated  by  the  cities  themselves.  A 
casual  reading  of  the  statute  would,  It  Is 
true,  naturally  give  the  impression  that  such 
was  the  meaning  of  its  makers.  It  is,  how- 
ever, a  cardinal  principle  of  statutory  con- 
struction that  after  a  statutory  system,  or 
policy,  has  been  long  established,  and  Is  well 
defined,  It  will  not  be  lightly  presumed  to  be 
departed  -from  or  abandoned.  Lewis'  Suther- 
land on  Stat  Const.  §  581,  and  cases  cited. 
In  applying  that  principle,  the  Supreme 
Court  of  the  United  States,  in  Parsons  v. 
United  States,  167  U.  S.  328,  17  Sup.  Ct  881 
(42  L.  Ed.  185),  went  so  far  as  to  hold  that 
section  769,  Rev.  St  U.  S.  (U.  S.  Comp  St 
1901,  p.  600),  "District  attorneys  shall  be  ap- 
pointed for  a  term  of  four  years,  and  their 
commission  shall  cease  and  expire  at  the  ex- 
piration of  four  years  from  their  respective 
dates,"  did  not  mean  that  district  attorneys 
were  entitled  to  hold  office  four  years,  but 
that  they  should  not  hold  more  than  four 
years,  because  to  hold  otherwise  would  be 
to  run  counter  to  the  general  purpose  of  Con- 
gress, gathered  from  others  of  its  acts,  that 
it  would  not  undertake  to  Interfere  with  the 
President's  power  to  remove  from  office  by 
creating  a  fixed  term  for  an  officer.  It  can- 
not be  doubted  that  if  the  meaning  of  the 
statute  in  question  Is  that  claimed  for  it  by 
appellee,  it  la  in  conflict  with  what  had  stood 
for  many  years  as  the  policy  of  the  territory 
toward  cities,  and  the  principles  on  which 
that  policy  was  based.  The  statute  law  of 
the  territory  was  clearly  designed  to  give  to 
cities  practically  complete  self-government 
and  control  of  the  money  they  were  author- 
ized to  raise  by  taxation.  Section  2402, 
Comp.  Laws  1897,  alone  contains  more  than 
100  separate  grants  of  power  to  cities,  and 
other  sections  of  the  same  chapter  many 
more.  Some  of  the  more  significant  are: 

"Sec.  2456.  The  corporate  authority  of 
cities  organized  under  this  act  shall  be  vest- 
ed in  a  mayor  and  a  board  of  aldermen  to 
be  denominated  the  city  council,  together 
with  such  officers  as  are  in  this  act  mention- 
ed, or  may  be  created  under  its  authority." 


"Sec.  2403.  Municipal  corporations  shall 
have  power  to  make  and  publish,  from  time 
to  time,  ordinances  not  inconsistent  with  the 
laws  of  the  territory,  for  carrying  into  ef- 
fect or  discharging  the  powers  and  duties 
conferred  by  this  act  and  such  as  shall  seem 
necessary  and  proper  to  provide  for  the  safe- 
ty, preserve  the  health,  promote  the  prosperi- 
ty, improve  the  morals,  order,  confort  and 
convenience  of  such  corporations  and  the  in- 
habitants thereof." 

"Sec.  2462.  The  city  council  shall  possess 
all  the  powers  granted  in  this  act  and  (all) 
other  corporate  powers  of  the  city,  not  here- 
in, or  by  some  ordinance  of  the  city  council 
conferred  on  some  officer  of  the  city;  they 
shall  have  the  management  and  control  of 
the  finances  and  all  the  property,  real  and 
personal,    belonging    to    the  corporation. 

•  •   * »» 

"Sec.  2467.  The  qualified  electors  of  each 
city  shall  also  elect  by  a  plurality  of  votes, 
a  city  treasurer,  who  shall  hold  his  office  for 
one  year,  and  shall  have  such  powers  and 
perform  such  duties  aa  are  prescribed  in  this 
act  or  by  ordinance  of  the  city  council  not 
inconsistent  herewith." 

"Sec.  2420.  The  treasurer  shall  receive  all 
moneys  belonging  to  the  corporation,  and 
shall  keep  his  books  and  accounts  in  such 

manner  as  may  be  prescribed  by  ordinance. 

*  •   • » 

"Sec.  2424.  He  may  be  required  to.  keep  all 
moneys  in  his  hands  belonging  to  the  corpo- 
ration in  such  place  of  deposit  aa  may  be 
designated  by  ordinance:  Provided,  however, 
no  such  ordinance  shall  be  passed,  by  which 
the  custody  of  such  money  shall  be  taken 
from  the  treasurer.  The  treasurer  shall  keep 
all  moneys  belonging  to  the  corporation  in 
his  hands,  separate  and  distinct  from  hia 
own  moneys,  and  he  la  hereby  expressly  pro-  j 
hlbited  from  using,  either  directly  or  lndi- 
rectly,  the  corporation  money  or  warrants 
in  his  custody  and  keeping,  for  his  own  use, 
or  benefit  or  that  of  any  other  person  or  per- 
sons whomsoever.   *   *  • " 

"Sec.  2419.  The  treasurer  shall  give  a  bond 
to  the  city  or  town  in  its  corporate  name, 
with  good  and  sufficient  sureties,  to  be  ap- 
proved by  vote  of  the  council  or  board  of 
trustees,  in  such  sum  as  the  council,  or  tros- 
tees,  may  require,  and  conditioned  for  the 
faithful  performance  of  his  duties  as  treas- 
urer of  such  city  or  town  so  long  as  he  shall 
serve  as  such  treasurer,  and  that  when  be 
shall  vacate  such  office,  he  will  turn  over  and 
deliver  to  his  successor,  all  moneys,  books, 
papers,  property,  or  things  belonging  to  such 
city  or  town  and  remaining  In  his  charge  as 
such  treasurer." 

With  all  the  sections  above  quoted,  the 
statute  under  consideration  is  at  war,  and 
that  in  a  way  clearly  to  promote  injustice 
and  dishonesty,  it  purports  to  direct  a  treas- 
urer to  designate  a  bank,  organised  under  the 
laws  of  the  United  States  or  of  New  Mexlex 
as  the  depository  of  the  city  funds  in  bit 
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hands,  and  required  of  such  depository  a 
bond  In  half  the  amount  of  the  collections  of 
the  preceding  year,  and  then  follows  the  ex- 
traordinary provision  that  the  treasurer  on 
depositing  money  with  such  bank,  of  his  own 
selection,  shall  he  exempt  from  liability  if 
the  depository  fails  to  account  for  the  mon- 
ey. There  would  be  reason  in  exempting  a 
treasurer  from  liability  for  money  deposit- 
ed in  a  bank  selected  by  the  city  In  which  he 
is  required  by  ordinance  to  deposit,  but  none 
that  we  can  perceive  for  so  exempting  him 
when  the  selection  is  made  by  himself.  What 
might  not  unnaturally  happen  is  easily  per- 
ceived. There  may  be  a  national  bank  with 
a  capital  of  only  $25,000.  The  amount  of  the 
bond  required  of  the  depository  designated 
by  the  treasurer,  in  the  present  Instance,  bas- 
ed on  the  collections  of  the  preceding  year, 
as  we  understood  from  statements  of  coun- 
sel in  argument  which  were  not  questioned, 
would  be  only  fifty  thousand  dollars.  Yet  it 
appears  that  the  treasurer  of  Albuquerque 
bad  in  his  hands,  belonging  to  the  city,  more 
than  $175,000,  probably  about  $250,000,  made 
up,  In  part,  presumably,  of  some  special  fund, 
such  as  a  city  might  have  on  hand  for  the 
construction  of  public  works,  and  which 
probably  would  not  fall  under  the  head  of 
"collections,"  for  fixing  the  amount  of  the 
treasurer's  bond.  From  a  pecuniary  stand- 
point, it  might  be  profitable  for  a  bank  with 
a  small  capital  to  forfeit  its  bond,  go  out  of 
business,  and  divide  with  the  depositing 
treasurer  the  profits  of  the  enterprise.  Fur- 
ther in  the  same  line,  It  appears  that  under 
this  statute  It  would  be  impossible  for  a  city 
to  obtain  interest  for  the  use  of  its  money 
so  deposited  by  its  treasurer,  since  the  mon- 
ey would  be  put  wholly  beyond  its  control, 
except  for  the  payment  of  claims  against  it 
The  law  prohibits  a  treasurer  from  using  the 
money  of  the  city  in  his  hands  for  his  own 
nse  or  benefit,  or  that  of  any  other  person. 
Section  2424  supra.  But  it  would  be  dif- 
ficult to  devise  a  system  better  calculated 
than  the  one  it  is  urged  this  statute  contains, 
to  facilitate  such  a  use  without  detection. 
It  Is  suggested  in  the  brief  for  the  appellee, 
although  It  does  not  so  appear  in  the  record, 
that  the  depository  designated  by  the  defend- 
ant, the  treasurer  of  Albuquerque,  has  giv- 
en a  bond  in  the  sum  of  two  hundred  and  fif- 
ty thousand  dollars,  and  has  paid  the  city 
three  per  cent  for  the  use  of  the  money  de- 
posited by  the  treasurer  with  it  But  it  was 
not  required  so  to  do  by  the  statute.  The 
fact  assuming  it  to  be  one,  since  it  Is  not 
questioned,  that  the  defendant  treasurer  and 
the  depository  designated  by  him  are  of  un- 
impeachable financial  standing  and  integrity, 
and  would  not  hi  any  way,  take  advantage 
of  the  facilities  for  wronging  the  city,  which 
the  statute  affords,  that  does  not  hi  the 
least  tend  to  prove  that  other  treasurers 
and  depositories  would  be  as  forbearing. 
Rather  is  this  voluntary  action  of  the  de- 
pository bank,  in  going  beyond  the  apparent 


requirements  of  the  law,  an  admission  of  the 
inadequacy  of  the  law  properly  to.  protect 
the  interests  of  the  city,  and  of  the  injus- 
tice of  its  provisions,  taken  literally,  toward 
the  city.  But  It  is  said,  "Statutes  will  be 
construed  In  the  most  beneficial  way  which 
their  language  will  permit,  to  prevent  ab- 
surdity, hardship  or  injustice,  to  favor  pub- 
lic convenience,  and  to  oppose  all  prejudice 
to  public  interests."  Lewis'  Suth.  Stat  Con- 
struction <2d  Ed.)  §  490.  See,  also,  Lau  Ow 
Bew  v.  United  States,  144  U.  S.  47,  12  Sup. 
Ct  517,  86  L.  Ed.  840 ;  Tsol  Sim  v.  United 
States,  118  Fed.  920,  54  C.  C.  A.  154.  "When 
the  literal  enforcement  of  a  statute  would 
result  in  great  inconvenience  and  cause  great 
injustice,  and  lead  to  consequences  which  are 
absurd,  and  which  the  Legislature  could 
never  have  contemplated,  the  courts  are 
bound  to  presume  that  such  consequences 
were  not  intended,  and  adopt  a  construction 
which  will  promote  the  ends  of  justice  and 
avoid  the  absurdity."  Lewis'  Sutherland, 
Stat  Cons.  |  489 ;  People  v.  Chicago,  152  111. 
546, 552, 88  N.  E.  744.  "Considerations  of  con- 
venience, justice,  and  reasonableness,  when 
they  can  be  invoked  against  the  implication 
of  repeal,  are  always  very  potent"  People, 
etc.,  v.  Raymond,  etc,  186  I1L  407,  57  N. 
E.  1066.  To  the  considerations  which  we 
have  named  should  be  joined  the  familiar 
one  that  repeals  by  Implication  are  not  fa- 
vored. "Repeals  by  implication  are  not  fa-' 
vored."  "It  is  the  duty  of  the  courts  to  so 
construe  the  acts,  if  possible,  that  both  shall 
be  operative."  Lewis,  Sutherland,  Stat 
Cons.  §  247.  And  the  use  of  a  general  re- 
pealing clause  of  "all  inconsistent  acts  and 
parts  of  acts"  adds  nothing  to  the  repealing 
effect  of  repugnancy  Itself.  Lewis'  Stat 
Cons.  |  256.  Plainly,  then,  we  should  next 
consider  whether  chapter  122  of  1909  Is 
necessarily  so  repugnant  to  the  provisions  of 
sections  2424  and  2462,  Comp.  Laws  1897,  as 
that  the  two  cannot  stand  together,  since  oth- 
erwise both  should  be  held  effective.  "There 
must  be  such  a  manifest  and  total  repug- 
nance that  the  two  enactments  cannot  stand" 
McCool  v.  Smith,  66  U.  S.  459,  17  L.  Ed.  218. 
The  fundamental  rule  In  construing  statutes 
is  to  ascertain  and  give  effect  to  the  intention 
of  the  Legislature.  86  Cyc  1108.  Closely 
allied  is  the  rule  that  the  spirit  or  reason  of 
the  law  will  prevail  over  its  letter.  Espe- 
cially Is  this  rule  applicable  when  the  literal 
meaning  is  absurd,  or,  if  given  effect,  would 
work  injustice,  or  where  the  provision  was 
inserted  through  inadvertence.  86  Cyc  1108, 
1109;  Pond  v.  Maddox,  88  Cal.  672.  Every 
statute  must  be  construed  with  reference  to 
the  object  Intended  to  be  accomplished  by  it 
Our  first  inquiry,  in  order  to  ascertain  the 
meaning  of  the  Legislature  should  be  for  the 
object  of  the  statute.  "It  is  indispensable 
to  a  correct  understanding  of  a  statute,  to 
Inquire  first  what  is  the  subject  of  it  what 
object  is  Intended  to  be  accomplished  by  it 
*   *   *   when  the  intention  can*  be  collected 


Digitized  by  Google 


822 


113  PACIFIC 


REPORTER 


(N.M. 


from  the  statute,  words  may  be  modified, 
altered,  or  supplied  so  as  to  obviate  any  re- 
pugnancy or  Inconsistency  with  such  inten- 
tion." Lewis*  Sutherland,  Stat.  Cons.  §  347. 
"The  Intention  of  an  act  will  prevail  over 
tbe  literal  sense  of  its  terms."  Lewis'  Suth- 
erland, Stat  Cons.  §  348. 

Fortunately  the  object,  or,  at  least,  the 
main  purpose  of  the  statute  in  question  is 
not  in  doubt.  By  chapter  106,  Sees.  Laws 
1905,  the  Treasurer  of  the  Territory  and 
county  and  municipal  treasurers  were  re- 
quired to  give  bonds  with  surety  companies 
as  sureties,  whereas,  before  that  time,  per- 
sonal sureties,  who  as  a  matter  of  common 
knowledge  generally  charged  nothing  for 
the  favor,  were  accepted.  The  change  im- 
posed on  the  treasurers  affected  the  burden 
of  paying  the  surety  companies  In  many  cas- 
es considerable  sums.  The  statute  under 
consideration  was  clearly  intended  primarily 
to  relieve  treasurers  from  that  burden.  Ob- 
viously it  was  drawn  without  the  degree  of 
care  necessary  to  commend  it  to  us  as  a 
clear  expression  of  legislative  intent.  The 
repealing  clause  declares  the  repeal  of  chap- 
ter 106,  supra,  and  all  acts  and  parts  of  acts 
in  conflict  "therewith,"  instead  of  "here- 
with," which  was  undoubtedly  the  word 
meant  It  seems  clear,  too,  that  a  provision 
requiring  the  depositories  designated  by  mu- 
nicipal treasurers  to  give  bonds  to  the  terri- 
tory of  New  Mexico  was  included  by  inad- 
vertence in  connection  with  the  requirements 
that  depositories  designated  by  county  treas- 
urers should  pursue  that  course.  The  re- 
quirement that  the  municipal  treasurers 
themselves  should  give  bonds  to  their  re- 
spective municipalities  was  not  changed,  and 
no  reason  is  perceived  why  the  requirement 
for  depositories  should  have  been  intention- 
ally made  different.  Of  more  importance  is 
the  fact  that  it  is  left  uncertain  whether  it 
was  meant  to  Include  city  treasurers  under 
the  phrase  "municipal  treasurers"  in  the 
third  section  of  the  act.  Counsel  for  the 
appellant  make  what  is,  at  least,  a  plausible 
argument  against  that  construction,  mainly 
from  the  fact  that  in  the  first  section  of  the 
act  the  words  "county,  city,  or  municipality" 
occur  twice,  indicating  a  distinction  in  the 
legislative  mind  between  "city"  and  "munici- 
pality." While  there  is  a  presumption  that 
the  meaning  of  a  word  repeatedly  used  in 
a  statute  is  the  same  throughout  (Rhodes  v. 
Weldy,  46  Ohio  St.  242,  20  N.  E.  461,  15 
Am.  St.  Rep.  584;  Pitte  v.  Shipley,  46  Cal. 
161),  I  think  that  in  view  of  the  statute 
definition  of  "municipal  corporations,"  as  in- 
cluding "cities  and  Incorporated  towns"  (sec- 
tion 2452,  Comp.  Laws  1897),  and  of  the  lan- 
guage of  chapter  106,  Laws  1905,  in  which 
city  treasurers  are  distinctly  named,  and  for 
which  statute  that  of  1909  was  clearly  de- 
signed to  be  substituted,  it  would  be  giving 
too  narrow  a  construction  to  hold  that  the 
statute  was  not  meant  to  apply  to  city  treas- 


urers. It  is  proper,  however,  to  allow  these 
manifest  defects  of  expression  in  the  statute 
their  due  weight  In  construing  other  por- 
tions of  it  to  which  doubt  is  attached.  If 
there  was  clearly  failure  to  express  the 
meaning  intended  on  some  points,  there  is 
some  degree  of  probability  that  there  was 
a  like  failure  as  to  other  points. 

It  appears,  then,  that  the  construction  con- 
tended for  by  the  appellee  would  run  counter 
to  each  of  these  several  rules  of  construction 
referred  to,  and  "courts  will  give  cumulative 
effect"  to  such  antagonism.  State  v.  Lowry, 
166  Ind.  372,  77  N.  E.  728,  4  L.  R.  A.  (N.  S.) 
528,  9  Am.  ft  Eng.  Ann.  Cas.  350;  Lewis  v. 
State,  Id. 

It  remains  then  to  determine  whether  the 
statute  In  question  can  properly  be  given  a 
meaning  not  repugnant  to  that  of  the  law 
requiring  city  treasurers  to  deposit  the  mon- 
ey of  the  city  as  directed  by  ordinance.  Cer- 
tainly what  appears  to  be  the  chief  object 
of  the  later  statute,  the  exemption  from  the 
burden  of  paying  for  surety  company  bonds, 
would  be  accomplished  in  that  way  as  fully 
as  if  the  treasurers  themselves  selected  the 
depositories,  and  if  it  be  assumed  that  an' 
other  object  was  to  enable  treasurers  to  es- 
cape liability  for  the  default  «f  a  bank, 
that  too,  would  be  effectuated  by  their  des- 
ignating as  depositories  the  banks  specified 
by  the  cities.  Replying  to  the  argument  to 
that  effect  in  the  appellant's  brief,  the  brief 
for  the  appellees  asks,  "Why  not  the  city 
council  select  the  depository  designated 
by  the  treasurer?"  If  the  rights  of  the  own- 
er of  property  are  not  to  be  considered  as 
paramount  to  those  of  the  agent  or  servant 
to  whom  the  property  is  Intrusted  for  a  def- 
inite purpose,  nothing  can  be  said  in  reply 
to  that  suggestion.  If,  however,  the  owner's 
rights  are  paramount  and  should  be  pro- 
tected, then  nothing  need  be  said  by  way  of 
reply. 

There  remains  no  other  object  to  be  ac- 
complished by  the  statute,  unless  it  be,  as 
already  suggested,  to  enable  treasurers  to 
avoid  the  prohibition  against  using  the  pub- 
lic funds  in  their  hands  for  their  own  bene- 
fit, and  such  an  object  is  not  to  be  attributed 
to  the  Legislature.  A  construction  "which 
enables  one  to  profit  by  his  own  wrong"  is 
not  favored.  Beal's  Cardinal  Principles  of 
Legal  Interpretation,  pages  345-349,  citing 
Gowan  v.  Wright  (1886)  18  Q.  B.  D.  201. 
Said  Lord  Coleridge,  C.  J.,  in  The  Queen  v. 
Clarence,  22  Q.  B.  D.  23,  at  page  65  (1888). 
cited  in  Beal's  Cardinal  Principles,  supra, 
pages  326,  327:  "If  the  apparent  logical  con- 
struction of  its  language  leads  to  results 
which  it  is  impossible  to  believe  that  those 
who  framed  or  those  who  passed  the  stat- 
ute contemplated,  and  from  which  one's  own 
judgment  recoils,  there  is,  in  my  opinion, 
good  reason  for  believing  that  the  construc- 
tion which  leads  to  such  results  cannot  be 
the  true  construction  of  the  statute. 
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HAGERMAN  IRRIGATION  OX).  T. 
McMURRY. 
<Supreme  Court  of  New  Mexico.   Feb.  4,  1911. 
Rehearing  Denied  March  4,  1911.) 
(ByUabut  bv  the  Court.) 

L  Appeal  and  Error  (§  1010*)— Review— 
Fin  din  08  of  Fact. 

Findings  of  fact  by  a  trial  court  without  a 
jury  will  not  be  disturbed  by  this  court  on 
appeal,  if  they  are  based  on  substantial  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  55  8979-3982;  Dec.  Dig.  1 
1010.*] 

2.  Waters  and  Water  Courses  (I  151*)— 
Appropriation  for  Irrigation  Purposes 
—Application  for  Beneficial  Use— Time. 

Until  the  time  within  which  an  applica- 
tion to  beneficial  use  must  be  made  to  complete 
an  initiated  appropriation  of  water  for  par- 
poses  of  irrigation  was  fixed  by  statute,  it  was 
necessary  that  such  application  be  made  within 
a  reasonable  time. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  |  155;  Dec.  Dig.  S 
151.*] 

3.  Waters  and  Water  Courses  ({  34*)— Ri- 
parian Rights  in  Natural  Stream— Ap- 
plication of  Common -Law  Doctrine. 

The  common-law  doctrine  of  riparian  rights 
in  natural  streams  has  been  superseded  in  New 
Mexico  by  that  of  prior  appropriation  and  ap- 
plication to  beneficial  use  or  water  of  the 
stream. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  |{  27,  28;  Dec.  Dig. 
I  34.*] 

4.  Property  <|_  4*)— Personal  Property- 
Impounded  water  Reduced  to  Posses- 
sion. 

The  water  of  a  natural  stream,  when  im- 
pounded and  reduced  to  possession  by  artificial 
means,  is  personal  property. 

[Ed.  Note.— For  other  cases,  see  Property, 
Dec  Dig.  |  4.*] 

&  Waters  and  Water  Courses  (|  mis- 
appropriation for  Irrigation— Powers  of 
Corporation. 

In  this  territory  a  corporation  has  the 
right  to  make  an  appropriation  of  water  from 
a  natural  stream  and  distribute  it  to  those  who 
may  require  it  for  purposes  of  irrigation,  wheth- 
er it  has  land  connected  with  such  irrigation 
system  or  not. 

_[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  §  181.*] 

«.  Waters  and  Water  Courses  (§  247*)— 
Irrigation  System— Diversion  of  Water 
—Action— Damages. 

The  evidence  did  not  require  a  finding  of 
any  more  than  nominal  damages  for  the  plain- 
tiff. 

[Bd.  Note.— For  other  cases,  tee  Waters  and 
Water  Courses,  Dec  Dig.  |  247.*] 

7.  Appeal  and  Error  (§{  1004,  1013*)— Dam- 
ages (|  208*)— Review— Exemplary  Dam- 
ages. 

The  question  of  exemplary  damages  is  ad- 
dressed to  the  discretion'  of  the  jury,  or  the 
court  trying  the  cause  without  a  jury,  where 
the  evidence  legally  warrants  such  damages; 
and  this  court  will  not  ordinarily,  at  least,  un- 
dertake to  control  that  discretion  by  requiring 
the  assessment  of  such  damages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  H  1004,  1013;*  Damages, 
Dec  Dig.  I  208.*] 


8.  Waters  and  Water  Courses  (|  247*)— 
Irrigation  Dam— Diversion  of  Water- 
Injunction. 

The  plaintiff  complained  that  the  defendant 
had  taken  forcible  possession  of  Its  dam,  by 
means  of  which  ana  a  connected  canal  it  had 
undertaken  to  supply  and  was  supplying  water 
from  the  Rio  Hondo  for  irrigating  crops,  then 
growing,  to  a  large  number  of  farmers,  who 
were  dependent  on  it  for  water;  that  the  de- 
fendant was  taking  water  from  its  reservoir  for 
his  own  use  by  removing  flashboards  from  its 
said  dam,  so  as  to  allow  the  water  to  flow  down 
to  his  land  on  said  stream,  and  that  its  business 
of  supplying  water,  as  aforesaid,  would  be  ir- 
reparably injured  by  the  acts  of  the  defendant, 
if  they  should  be  continued.  Held,  that  the 
matter  was  properly  cognisable  in  a  court  of 
equity;  that  a  preliminary  injunction,  and,  aft- 
er trial,  a  permanent  injunction,  were  properly 
issued  against  the  defendant. 

WTCd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec.  Dig.  |  247.*] 

Appeal  from  District  Court,  Chaves  Coun- 
ty; before  Justice  William  H.  Pope. 

Action  by  the  Hagerman  Irrigation  Com- 
pany against  J.  F.  McMurry.  Judgment 
for  plaintiff,  and  defendant  appeals;  de- 
fendant prosecuting  a  cross-appeal.  Correct- 
ed and  affirmed. 

In  November,  1883,  Pat.  H.  Boone  and  Jo- 
seph C.  Lea  filed  their  articles  of  associa- 
tion, incorporating  the  Hondo  Falls  Ditch 
Company,  and  claiming  an  appropriation 
of  water  from  the  Rio  Hondo.  Boone 
had  filed  on  his  land  adjoining  in  the 
fall  of  1882,  and  in  1883  had  built  the  dam 
on  the  site  where  it  is  now  located,  at 
a  natural  dam  in  the  Rio  Hondo.  George 
Williams  owned  a  large  tract  of  land  In 
the  neighborhood,  which  Lea  managed  or 
owned  an  interest  in.  Boone  first  used  the 
water  on  his  land  in  1883,  and  Boon  after  he 
built  the  dam  Lea  bought  an  interest  in  the 
project,  which  they  then  enlarged,  and  in 
1884  irrigated  the  lands  of  Boone  and  Lea 
from  the  dam,  filing  their  articles  of  as- 
sociation in  1885,  as  above  stated  Williams 
afterward  conveyed  his  Interest  to  Lea,  and 
some  of  the  land  was  put  under  cultivation. 
These  Interests  of  Boone  and  Lea  were  final- 
ly conveyed  to  the  defendant,  here  the  appel- 
lant The  appellant  was,  at  the  time  of  the 
acts  complained  of,  the  owner  of  land  bor- 
dering on  the  Rio  Hondo  below  the  dam, 
which  he  irrigated  by  means  of  the  dam  and 
the  ditch  connected  with  it,  and  on  which 
crops  were  then  growing,  needing  irrigation. 
In  June,  1887,  Pat  H.  Boone,  Pat  F.  Gar- 
rett, C.  D.  Bonney,  and  A.  H.  Whetstone  incor- 
porated as  the  Pecos  Valley  Ditch  Company, 
the  predecessor  in  title  of  the  plaintiff,  here 
the  appellee  These  articles  of  association 
were  filed  in  the  office  of  the  Secretary  of 
New  Mexico  on  Jane  6,  1887;  on  the  same 
day  articles  of  Incorporation  of  the  Hondo 
Falls  Ditch  Company  were  filed  for  record. 
The  dam  of  the  Northern  Canal,  so  called, 
was  constructed  by  the  Pecos  Valley  Ditch 
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Company  In  1890  and  1801,  on  the  Rio  Hon- 
do, aboat  1%  miles  above  the  appellant's 
dam,  and  by  mesne  conveyances  this  canal 
with  the  entire  scheme  of  Irrigation  of 
which  It  was  a  part,  came  to  the  plaintiff 
about  March  1,  1907.  The  "plaintiff  had  un- 
dertaken to  supply  water  for  Irrigation 
by  means  of  the  Northern  Canal  -  project 
to  some  200  farmers,  some  of  whose  lands 
were  as  much  as  35  miles  away,  and  was 
so  supplying  water  to  them  at  the  time 
of  the  acts  of  the  defendant  complained  of; 
and  the  water  released  by  the  defendant 
from  the  plaintiff's  reservoir  was  necessary 
to  enable  the  plaintiff  to  supply  the  require* 
ments  of  the  farmers  according  to  its  agree- 
ments with  them.  In  June,  1907,  the  de- 
fendant removed  three  of  the  flashboards 
from  the  dam,  each  about  5%  feet  long  and 
5%  inches  wide,  and  let  the  water  he  claim- 
ed pass  down  the  river  to  his  dam,  for  irri- 
gating his  farm;  stationed  an  armed  man 
at  the  plaintiff's  dam,  who  prevented  the 
boards  from  being  replaced,  and  kept  the 
water  running  until  stopped  by  the  tempo- 
rary injunction  Issued  upon  complaint  filed 
by  the  plaintiff  in  this  cause. 

Each  party  claims,  as  against  the  other, 
prior  appropriation  and  application  to  bene- 
ficial use  of  the  water  in  controversy.  The 
plaintiff  also  claimed  that  the  predecessors 
in  title  of  the  defendant  had  abandoned 
whatever  right  to  the  water  Boone  and  Lea 
originally  may  have  acquired,  and  that  be- 
tween its  dam  and  that  of  the  defendant 
enough  water  came  into  the  Rio  Hondo  from 
springs  to  irrigate  all  the  land  the  defendant 
had  the  right  to  irrigate  from  the  waters  of 
the  stream.  The  defendant  claimed  that,  as 
riparian  owner  of  the  Rio  Hondo,  he  had  the 
right  to  Its  natural  flow  to  his  land,  denied 
that  the  plaintiff  corporation  had  the  right 
to  appropriate  and  impound  the  water  of  the 
stream  for  the  purpose  of  selling  the  water 
rights  to  water  users,  alleged  that  the  mat- 
ters involved  were  not  properly  cognizable 
in  a  court  of  equity,  and  that  the  prelimi- 
nary injunction  should  have  been  dissolved 
on  his  motion. 

The  trial  court  made  the  following  find- 
ings: (1)  The  plaintiff  is  competent,  and 
has  sufficient  interest  to  prosecute  this  suit 
(2)  The  pleadings  are  sufficient  to  support 
the  prayer.  (3)  The  defendant's  predeces- 
sor is,  as  against  the  plaintiff's,  the  prior 
appropriator  from  the  Hondo  river,  his  ap- 
propriation having  originated  in  1883.  where- 
as that  of  the  plaintiff  did  not  originate  un- 
til 1888.  (4)  The  plaintiff's  appropriation  of 
1888  took  all  the  water  of  the  Hondo  river 
at  the  point  of  Its  dam.  (5)  The  extent  of 
the  beneficial  use  of  water  under  defend- 
ant's appropriation  did  not,  during  the  20 
years  following  the  original  diversion,  ex- 
ceed an  amount  necessary  to  irrigate  100 
acres.  And  by  reason  of  lack  of  diligence  in 
applying  to  a  beneficial  use  an  amount 
greater  than  that,  defendant's  appropriation 


must  be  deemed  confined  to  the  amount  nee* 
essary  for  100  acres.  (?)  It  appearing  that 
defendant  has,  from  sources  below  plaintiff's 
dam,  water  sufficient  to  irrigate  said  100 
acres,  its  appropriations  must  (independent 
of  the  defenses  of  abandonment  and  statute 
of  limitations)  be  considered  as  satisfied  by 
said  water  below  said  dam,  and  the  latter 
does  not  therefore  interfere  with  defend- 
ant's rights,  and  plaintiff  is  therefore  en- 
titled to  a  perpetual  injunction,  as  prayed, 
against  any  disturbance  of  it  (7)  No  dam- 
ages, either  actual  or  punitive,  are  awarded. 
There  will  be  a  finding  of  nominal  damages. 
A  decree  may  be  drawn  in  accordance  here- 
with. 

By  Inadvertence,  probably,  there  was  no 
finding  of  nominal  damages  included  In  the 
judgment  From  the  judgment  rendered, 
the  defendant  appealed  to  this  court  and 
plaintiff  took  a  cross-appeal  for  the  failure 
of  the  court  to  award  actual  or  punitive 
damages. 

Ed.  8.  Gibbany  and  Geo.  H.  Peet  for  ap- 
pellant Reid  &  Hervey,  for  appellee. 

ABBOTT,  J.  (after  stating  the  facts  as 
above).  The  findings  of  the  trial  court  that 
under  the  appropriation  of  water  through 
which  the  defendant  claims,  there  was  not 
put  to  beneficial  use  for  the  first  20  years 
more  than  enough  to  Irrigate  100  acres,  that 
there  was  water  enough  in  the  Rio  Hondo 
from  springs  between  the  two  dams  to  Irri- 
gate that  amount  of  land,  and  that  in  1888 
all  the  water  of  the  Rio  Hondo  was  appro- 
priated by  the  predecessors  in  title  of  the 
plaintiff,  at  the  point  where  the  dam  is,  so 
far  as  that  is  a  question  of  fact  are  based 
on  substantial  evidence,  and  will  not  be  dis- 
turbed by  this  court  The  case  of  Cande- 
larla  v.  Miera,  13  N.  M.  300,  84  Pac  1020, 
in  which  are  collated  the  previous  decisions 
of  this  court  on  that  point  has  been  so  many 
times  invoked,  and  so  often  followed,  that  it 
has  become  a  classic  and  decisive  authority 
in  this  jurisdiction. 

The  question  In  this  case  Is  not  one  of 
abandonment  on  the  one  side,  or  adverse 
possession,  on  the  other.  On  the  facts  found 
by  the  trial  court,  there  was  never  a  com- 
pleted appropriation  by  the  defendant's  pred- 
ecessors in  title,  as  against  the  plaintiff,  for 
more  than  enough  water  to  irrigate  100 
acres.  It  is  now  provided  by  statute  (sec- 
tion 42,  c  49,  Laws  1907)  that  the  failure 
to  beneficially  use  all  or  any  part  of  the  wa- 
ter for  which  a  right  of  use  has  vested,  for 
the  purpose  for  which  It  was  appropriated 
or  adjudicated,  for  a  period  of  four  years, 
shall  cause  the  reversion  of  such  unused 
water  to  the  public,  and  it  shall  be  regarded 
as  unappropriated  public  water.  The  stat- 
ute was  merely  declaratory  of  the  law  mm 
it  had  already  been  established  in  this  Juris- 
diction by  repeated  judicial  decisions,  except 
that  by  those  decisions  the  time  within  which 


Digitized  by  Google 


N.M.) 


HA  GERMAN  IRRIGATION  00.  r.  MoMURRY 


825 


the  application  must  be  made  was  not  any 
definite  period,  bnt  a  reasonable  time,  de- 
pending to  some  extent  on  the  circumstances 
of  the  particular  case.  In  Keeney  et  al.  v. 
Carlllo  et  al.,  2  N.  M.  480,  a  year  was  held 
to  be  a  reasonable  time  for  applying  the 
water  to  use.  If  the  application  to  beneficial 
use  is  made  in  proper  time,  it  relates  back 
and  completes  the  appropriation  as  of  the 
time  when  it  was  Initiated.  To  hold  that  a 
formal  appropriation,  without  use,  would 
hold  for  20  years— twice  the  time  necessary 
to  obtain  title  to  real  estate  by  adverse  pos- 
session in  New  Mexico— would  be  contrary 
to  the  essential  nature  of  the  law  of  waters 
as  established  here,  which,  as  to  this  feature, 
has  been  summed  up  In  the  words  now  em- 
bodied in  our  statute  law  above  referred  to: 
"Beneficial  use  shall  be  the  basis,  the  meas- 
ure and  the  limit  of  all  right  to  the  use  of 
water."  Wiel  on  Water  Rights,  If  26,  138, 
168,  and  cases  cited,  especially  Millhelser  v. 
Long,  10  N.  M.  90,  61  Pac  111,  and  Wheeler 
North  Irrigation  Co.,  10  Colo.  682,  17 
Pac.  487,  8  Am.  St  Rep.  603. 

The  assumption  by  the  appellant  that  the 
title  to  real  estate  is  Involved  is  not  well 
founded.  While  water  flowing  in  a  natural 
stream  Is  not  the  subject  of  private  owner- 
ship any  more  than  the  fish  in  it,  yet,  when 
It  is  Impounded  and  reduced  to  possession  by 
artificial  means,  it  becomes  personal  prop- 
erty, as  the  fish  do  when  caught,  or,  as  the 
common,  ownerless  air  does,  when  It  is  lique- 
fied and  held  In  a  vessel.  Water  once  reduc- 
ed to  possession  and  control  may  be  the  sub- 
ject of  purchase  and  sale,  or  of  larceny;  and 
it  makes  no  difference  in  that  respect  wheth- 
er the  captured  fluid  Is  held  in  a  skin  or 
cask,  by  an  itinerant  water  vendor,  or  in 
the  pipes  of  a  modern  aqueduct  company. 
Wiel,  in  his  work  on  Water  Rights  in  the 
Western  States,  81  153  et  seq.,  and  269-282, 
has  treated  the  subject  exhaustively,  and 
among  the  decisions  he  cites  are  two  of  the 
Supreme  Court  of  the  United  States:  Atchi- 
son v.  Peterson,  20  Wall.  807,  22  L.  Ed.  414, 
and  the  dissenting  opinion  in  Spring  Valley 
Waterworks  v.  Schottler,  110  U.  S.  847,  4 
Sup.  Ct  48,  28  L.  Ed.  173.  Judge  Field,  who 
wrote  the  opinion  of  the  court  In  the  first 
case,  and  the  dissenting  opinion  in  the  other, 
dealt  with  the  subject  of  the  ownership  of 
water  in  his  usual  illuminating  manner. 
See,  also,  Hesperia,  etc.,  v.  Gardner,  4  Cal. 
App.  357,  88  Pac.  286;  Bear  Lake  Co.  v.  Og- 
den,  8  Utah,  494,  33  Pac.  135. 

The  claim  of  the  appellant  that  he  was  en- 
titled, as  riparian  owner  on  the  Rio  Hondo, 
to  have  the  water,  which  the  appellee  was 
diverting  for  purposes  of  irrigation,  flow  to 
his  land  In  the  channel  of  the  stream  is  un- 
tenable. The  doctrine  of  prior  appropriation 
with  application  to  beneficial  use  has  defi- 
nitely and  wholly  superseded  the  common-law 
doctrine  of  riparian  rights  In  many  of  the 
Jurisdictions  in  which  irrigation  is  neces- 


sary to  the  growth  of  crops,  and  among  them 
Is  New  Mexico.  The  "Colorado  doctrine"  as 
It  Is  termed,  first  appears  as  a  dictum  in 
Coffin  v.  Left-Hand  Ditch  Company,  6  Colo. 
448  (1882).  It  declared  that,  on  the  ground 
of  Imperative  necessity,  no  settler  can  claim 
any  right  aside  from  appropriation.  The  de- 
cisions of  our  courts,  which  had  established 
that  doctrine  long  before  it  was  adopted  by 
statute,  have  been  approved  by  repeated  de- 
cisions of  the  Supreme  Court  of  the  United 
States.  Wiel's  Water  Rights  in  the  West- 
ern States,  H  28,  24,  and  cases  cited.  Keen- 
ey et  al.  v.  Carlllo,  2  N.  M.  480,  492  (1888) 
clearly  portended  the  later  decisions  of  this 
court,  positively  affirming  the  Colorado  doc- 
trine, which  was  especially  emphasized  In 
Albuquerque  L.  &  I.  Co.  v.  Gutierrez,  10  N. 
M.  197,  240,  61  Pac.  857.  That  case  went  to 
the  Supreme  Court  of  the  United  States,  and 
received  its  approval  In  188  U.  S.  545,  23 
Sup.  Ct  838,  47  L.  Ed.  588,  and  an  earlier 
New  Mexico  case  on  the  subject  (United 
States  v.  Rio  Grande  D.  &  I.  Co.,  9  N.  M. 
292-303,  51  Pac.  674),  had  been  approved  un- 
der the  same  title  in  174  U.  S.  706,  19  Sup. 
Ct  770,  43  L.  Ed.  1136.  Indeed,  riparian 
ownership,  as  known  to  the  common  law, 
has  never,  it  would  seem,, been  recognized  In 
New  Mexico.  As  pointed  out  in  Gutierres 
v.  Albuquerque  L.  &  I.  Co.,  188  U.  S.  545,  23 
Sup.  Ct  888,  47  Ia  Ed.  588,  by  the  Mexican 
law  in  force  here  at  the  time  the  United 
States  acquired  the  territory,  the  use  of  the 
water  of  the  streams  was  not  limited  to 
riparian  lands,  but  extended  to  others,  sub- 
ject to  regulation  and  control  by  the  public 
authorities.  And  the  Mexican  law,  as  well 
as  the  law  of  Indian  tillers  of  the  soil,  who 
preceded  the  Spaniards  here,  as  it  may  be 
gathered  from  the  ruins  of  their  irrigation 
systems,  did  but  recognize  the  law  of  things 
as  they  are,  declaring  that  such  must  of  ne- 
cessity be  the  use  of  the  waters  of  streams  in 
this  arid  region.  Gutierres  v.  Albuquerque 
L.  &  I.  Co.,  supra,  is  also  conclusive  against 
the  appellant's  contention  that  the  appellee, 
because  of  its  being  a  corporation  and  a 
mere  purveyor  of  water  to  be  used  on  the/ 
lands  of  others,  had  not  the  right  to  appro- 
priate the  water  In  question. 

The  question  naturally  next  in  order  Is 
whether  the  appellant  Is  right  in  his  con- 
tention that  his  motion  to  dissolve  the  pre- 
liminary Injunction  granted  in  the  cause 
should  have  been  sustained,  for  the  reason, 
stated  broadly,  that  no  proper  ground  for 
equitable  relief  existed.  The  preliminary  in- 
junction is  no  longer  really  in  question,  since 
a  permanent  injunction  was  issued  in  place 
of  it  But  we  prefer  to  assume  what  does 
not  clearly  appear  in  the  brief  of  the  appel- 
lant that  the  argument  against  the  prelimin- 
ary injunction  is  meant  to  apply  to  the  per- 
manent Injunction  as  well. 

It  appeared  that  the  plaintiff  had  under- 
taken to  supply  water  to  about  200  farmers, 


Digitized  by  Google 


826 


118  PACIFIC 


REPORTER 


(N.M. 


some  of  them  at  lands  85  miles  away,  for 
the  purpose  of  Irrigation,  and  that  It  would 
be  unable  to  perform  its  agreements  with 
them,  if  it  should  be  deprived  of  the  water 
which  the  defendant  was  taking  for  his  own 
use.  Clearly,  that  would  amount  not  merely 
to  the  loss  of  a  certain  amount  of  water  for 
which  compensation  could  be  given  in  a  suit 
for  damages,  but  to  injure  the  plaintiffs 
business  so  seriously  as  fairly  to  be  consid- 
ered irreparable.  There  can  be  no  doubt 
that  courts  of  equity  should  interfere  to  pre- 
vent such  injury,  and  that  without  requiring 
every  one  injured  to  Join  in  the  action  In- 
stituted by  one  to  whom  the  injury  is  im- 
mediate. And  where  the  danger  of  Injury 
is  imminent,  a  preliminary  injunction  should 
be  granted.  22  Cyc  765,  766,  771,  772,  and 
cases  cited,  especially  Diffendal  v.  Virginia 
Midland  R.  Co.,  86  Va.  459,  10  S.  B.  536; 
Wlel  on  Water  Rights,  §  198;  Medano  Ditch 
Co.  v.  Adams,  29  Colo.  817,  68  Pac.  341.  The 
evidence  was  not  so  clear  and  explicit  as  to 
require  a  finding  of  more  than  nominal  dam- 
ages. In  Its  complaint  the  plaintiff  alleged 
that  the  defendant  "tore  out  and  removed 
a  portion  of  its  dam  and  head  gate,"  and 
unlawfully  diverted  and  appropriated  a 
large  volume  of  water  from  said  dam;  and 
those  allegations,  as  to  the  facts  stated  in 
them,  were  sustained  by  evidence,  but  there 
was  no  evidence  to  show  any  more  than 
nominal  damages  by  the  removal  of  the 
flashboards,  which,  as  a  matter  of  common 
knowledge,  are  usually  not  a  part  of  the 
structure  of  a  dam,  but  can  be  taken  out  and 
put  back  without  Injury  to  the  dam  Itself. 
And  there  was  no  evidence  of  the  value  of 
the  water  Itself,  for  the  conversion  of  which, 
as  personal  property,  the  defendant  was  prob- 
ably liable  in  damages.  But  the  water  may 
have  had  no  value  there,  except  for  use  in 
the  plaintiffs  irrigation  system.  The  plain- 
tiff claimed  damages  on  account  of  its  im- 
paired ability,  through  the  acts  of  the  de- 
fendant, to  supply  water  to  the  farmers  it 
had  contracted  to  supply;  and  it  is  urged  in 
the  brief  for  the  plaintiff  that  it  was  liable 
to  such  farmers  for  failure  to  perform  its 
agreements  with  them.  It  was  denied  in  be- 
half of  the  defendant  that  the  plaintiff  was' 
so  liable,  as  a  matter  of  law;  but,  however 
that  may  be,  there  is  no  clear  evidence  that 
the  plaintiff  had  failed  to  keep  its  agree- 
ments with  the  farmers  dependent  upon  it 
for  water  because  of  anything  done  by  the 
defendant 

The  plaintiff  was  permitted  to  show  dam- 
age to  its  "property,  franchise,  or  interests," 
distinct  from  its  stock,  but  offered  no  evi- 


dence that  any  one  had  stopped  taking  water 
from  It,  or  that  any  one  had  refrained  from 
entering  into  an  agreement  to  take  water 
from  it,  because  of  the  diversion  of  water 
complained  of,  although  it  did  offer  evidence, 
apparently  convincing  to  the  trial  court,  that 
those  and  other  injurious  consequences  would 
result,  if  the  wrongful  diversion  should  be 
continued.  Counsel  for  the  plaintiff  corpora- 
tion direct  attention  to  the  testimony  of  its 
president,  on  page  151  of  the  record,  and  say 
it  is  sufficient  to  establish  their  claim  for 
compensatory  damages.  He  testified  that 
the  "property,  franchise,  or  interests"  of  the 
plaintiff,  distinct  from  Its  stock,  were  dam- 
aged "some  four  or  five  hundred  dollars  a 
day"  while  the  water  was  diverted  by  the 
defendant;  but  on  cross-examination  he  said, 
in  response  to  the  question,  "Who  do  you 
mean  was  damaged  that  [namely,  four  or  five 
hundred  dollars  a  day]?"  "Well,  I  mean 
that  the  company,  in  being  owned  by  the 
farmers  almost  altogether—without  excep- 
tion, the  stockholders  are  all  farmers— and, 
taking  all  together,  the  farmers  and  stock- 
holders were  damaged,  and  the  company  In 
that  way."  "Q.  The  farmers  and  the  stock- 
holders were  damaged,  and  that  damaged  the 
company?  A.  Well,  I  think  It  would,  on  ac- 
count of  it  being  all  the  same."  The  farmers 
and  stockholders  were  not  made  parties  to 
the  suit,  and  their  claims  for  damages,  if 
they  had  any,  were  not  in  question.  If  the 
case  had  been  tried  with  a  jury,  the  question 
of  exemplary  damages  would  properly  have 
been  submitted  to  it  The  brief  for  the  ap- 
pellee cites  4  Sutherland  on  Damages,  1081, 
to  that  effect:  "Such  damages  *  •  •  are 
In  the  discretion  of  the  Jury,  where  the  facts 
are  such  as  legally  to  warrant  them,"  says 
the  author.  As  there  was  no  jury  in  this 
case,  it  was  for  the  court  to  decide  whether 
the  evidence  called  for  exemplary  damages, 
and,  although  the  apparently  high-handed 
course  of  the  defendant  in  taking  and  hold- 
ing possession  of  the  plaintiffs  property 
might  have  warranted  the  assessment  of 
damages  of  a  punitive  nature  against  him, 
It  would  be  an  invasion  of  the  province  of 
the  trial  court  if  we  would  undertake  to  con- 
trol its  judgment  on  that  point 

The  judgment  as  rendered  may  be  correct- 
ed to  include  $1  as  nominal  damages,  in  ac- 
cordance with  the  finding  of  the  trial  court, 
and,  as  so  corrected,  the  judgment  is  af- 
firmed. 

McFIB,  PARKER,  MECHEM,  and 
WRIGHT,  JJ.,  concur.  POPE,  C.  Jn  having 
tried  the  case  did  not  participate. 
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MOORE  t.  WESTERN  MEAT  CO. 
■(Supreme  Court  of  New  Mexico.   Feb.  4,  1911. 
Motion  for  Rehearing  Denied  March 
4,  1911.) 

(Syllabua  by  the  Court.) 

1.  Landlobd  and  Tenant  (§  18*)— Existence 
of  Relation— Presumption. 

Where  title  to  real  estate  ia  shown  in  the 
plaintiff,  together  with  the  fact  of  occupation  by 
the  defendant,  the  law  will  refer  that  possession 
to  a  rightful  rather  than  a  wrongful  title,  and, 
where  nothing  more  is  shown,  the  relation  of 
landlord  and  tenant  will  be  presumed,  and  a 
contract  for  rent  implied. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §  45 ;  Dec.  Dig.  I  18.*] 

2.  Landlord  and  Tenant  {%  183*)— Liabil- 
ity fob  Rent. 

The  defendant  and  its  predecessor,  claim- 
ing possession  of  real  estate  under  an  unau- 
thorized contract  to  purchase  made  with  an  as- 
signee of  an  insolvent  estate,  are  chargeable 
with  knowledge  of  the  fact  that  such  contract 
was  a  nullity,  and,  having  used  and  occupied 
the  premises  thereunder,  are  liable  for  the  rea- 
sonable rental  value  in  a  suit  for  use  and  oc- 
cupation of  such  premises. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  |  183.*] 

3.  Pleading   (I   258*)  —  An  s web  —  Tbial 
Amendment— Set-Off. 

The  request  of  the  defendant  in  the  trial 
court  for  leave  to  amend  its  answer  by  pleading 
a  set-off  to  the  cause  of  action  alleged  in  the 
complaint  made  after  a  jury  had  been  impanel- 
ed and  all  of  the  evidence  had  been  introduced, 
and  both  plaintiff  and  defendant  had  moved 
for  an  Instructed  verdict  was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |i  765-782;  Dec.  Dig.  §  258.*] 

4.  Appeal  and  Ebbob  (§  997*)  —  Review  — 
Findings  of  Fact— Dibected  Vebdict. 

When  each  party  asks  the  court  to  In- 
struct a  verdict  in  its  favor,  it  is  equivalent  to 
a  request  for  a  finding  of  facts,  and,  if  the 
court  directs  the  jury  to  find  a  verdict  for  one 
of  them,  both  are  concluded  by  the  finding  made 
by  the  court  upon  which  the  resulting  in- 
struction of  law  was  given,  and  this  court  is 
limited  on  appeal  to  a  consideration  of  the  cor- 
rectness of  the  finding  on  the  law,  and  must  af- 
firm if  there  is  any  substantial  evidence  in  sup- 
port thereof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4024;  Dec.  Dig.  §  997.*] 

Appeal  from  District  Court,  Bernalillo 
County;  before  Justice  Ira  A.  Abbott 

Action  by  Frank  H.  Moore,  assignee  of 
the  estate  of  Charles  Zeiger,  insolvent, 
against  the  Western  Meat  Company.  There 
■was  a  directed  verdict  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

This  ia  an  action  brought  by  the  plaintiff 
as  assignee  against  the  defendant  to  recover 
for  the  use  and  occupation  of  certain  prem- 
ises belonging  to  the  plaintiff,  held  and  oc- 
cupied by  the  defendant  from  September, 
1903,  until  March,  1908.  The  plaintiff's 
amended  complaint  alleges  the  ownership  of 
the  premises  in  one  Weaver,  .the  former  as- 
signee of  the  estate  of  Charles  Zeiger,  insol- 
vent and  then  in  the  plaintiff,  Frank  H. 
Moore,  as  the  successor  in  trust  from  Sep- 


tember 1,  1903,  until  March  7,  1908;  that 
the  B lan chard  Meat  ft  Supply  Company,  a 
corporation,  and  the  predecessor  of  the  de- 
fendant, on  the  1st  day  of  September,  1903, 
entered  into  the  possession  of  certain  real 
estate  in  the  county  of  Bernalillo  and  terri- 
tory of  New  Mexico;  that  in  June,  1907,  the 
Western  Meat  Company  was  organized  for 
the  purpose  of  taking  over  said  Blanchard 
Meat  ft  Supply  Company,  and  to  take  over 
all  Its  properties,  including  the  premises 
above  described,  as  the  successor  of  said 
Blanchard  Meat  ft  Supply  Company,  and 
did  then  and  there  undertake  to  agree  and 
assume,  and  did  assume,  all  liabilities  of 
said  Blanchard  Meat  ft  Supply  Company; 
that  the  reasonable  value  for  the  use  and 
occupation  of  said  premises  and  the  reason- 
able rental  value  of  said  premises  was  dur- 
ing the  whole  of  said  period  the  sum  of  $50 
per  month,  payable  in  advance  on  the  1st 
day  of  each  and  every  month ;  that  demand 
had  been  made  upon  the  defendant  for  pay- 
ment thereof,  and  that  neither  the  defendant 
nor  its  predecessor  had  ever  paid  either 
Weaver  or  Moore  as  assignee  the  sum  or  any 
part  thereof.  In  the  prayer  for  judgment 
plaintiff  prayed  judgment  for  $3,067.87,  with 
interest  and  costs. 

The  answer  admits  the  original  appoint- 
ment of  Weaver  as  assignee  and  the  title  in 
said  assignee  by  virtue  of  the  deed  of  as- 
signment made  by  Charles  Zeiger,  insolvent ; 
admits  the  resignation  of  said  Weaver  as 
assignee  and  the  appointment  of  Moore  as 
his  successor  in  trust;  and  further  admits 
said  assignees,  Weaver  and  Moore,  were 
successively  the  owners  of  the  real  estate  de- 
scribed, down  to  the  7th  day  of  March,  1908. 
The  answer  further  admits  that  the  Blanch- 
ard Meat  ft  Supply  Company  transferred  to 
the  Western  Meat  Company  certain  of  its 
real  and  mixed  property,  but  denies  turning 
over  all  of  its  property,  and  denies  that  in 
consideration  of  such  transfer  that  this  de- 
fendant undertook  and  agreed  to  assume  all 
the  liabilities  of  the  Blanchard  Meat  ft  Sup- 
ply Company,  and  particularly  the  liability 
existing,  if  any,  for  which  this  action  was 
brought  The  answer  further  admits  that 
the  defendant  and  its  predecessor  occupied 
the  premises  described  from  September  1, 
1903,  to  the  7th  day  of  March,  1908. 

By  a  trial  amendment  it  is  also  denied 
that  the  reasonable  value  for  the  use  and 
occupation  of  said  premises  and  the  rental 
value  thereof  was  $50  per  month,  payable  In 
advance  on  the  1st  day  of  each  and  every 
month,  or  any  sum  whatever,  and  alleges 
that  the  Blanchard  Meat  ft  Supply  Company, 
predecessor  of  defendant,  entered  into  pos- 
session under  an  alleged  contract  of  pur- 
chase made  and  entered  into  between  said 
Weaver,  as  trustee,  and  the  said  Blanchard 
Meat  ft  Supply  Company,  which  said  COn- 


^For  other  cases  see  Mine  topic  and  section  NUMBER  in  Deo.  Dl«.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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tract  the  defendant  and  Its  predecessor  were 
at  all  times  ready  and  willing  to  complete 
and  perform.  The  answer  also  admits  that 
It  did  not  pay  assignee  Weaver  any  rental 
for  said  premises  or  for  the  nse  and  occu- 
pation thereof,  admits  demand  and  refusal  to 
pay,  and  generally  denies  any  liability  what- 
soever for  rent  for  the  reasonable  use  and 
occupation  of  said  premises.  A  further  tri- 
al amendment  was  sought  and  refused  by  the 
court  during  the  progress  of  the  trial,  where- 
by the  defendant  sought  to  allege,  as  an  off- 
set, the  payment  of  certain  taxes  and  Insur- 
ance and  the  expenditure  of  certain  moneys 
for  betterments  during  the  period  of  its  oc- 
cupancy of  the  premises. 

At  the  conclusion  of  the  testimony  for  the 
plaintiff,  the  defendant  demurred  to  the  evi- 
dence, and  asked  that  a  verdict  be  directed 
in  favor  of  the  defendant  on  the  ground  that 
the  plaintiff  had  failed  to  make  out  a  cause 
of  action  for  use  and  occupation,  contending, 
among  other  grounds,  that  the  evidence  fail- 
ed to  disclose  that  the  conventional  relation- 
ship of  landlord  and  defendant  tenant  had 
ever  existed  between  the  parties  or  their 
predecessors.  This  motion  was  denied  by 
the  court  At  the  conclusion  of  the  testimo- 
ny, the  defendant  renewed  its  motion  for  an 
Instructed  verdict,  which  motion  was  denied, 
and  the  court  upon  motion  by  the  plaintiff 
directed  a  verdict  in  favor  of  the  plaintiff 
in  the  sum  of  $3,358,  the  same  being  reason- 
able rental  value  of  the  premises  at  $50  per 
month,  with  Interest  on  each  payment  com- 
puted from  the  last  day  of  each  month. 

Klock  &  Owen  and  E.  W.  Dobson,  for  ap- 
pellant  A.  B.  McMUlen,  for  appellee. 

WRIGHT,  J.  (after  stating  the  facts  as 
above).  The  defendant  by  its  assignment  of 
errors  sets  out  17  alleged  errors,  but  for  the 
purpose  of  this  appeal  the  same  have  been 
divided  into  4  groups,  and  will  be  so  consid- 
ered in  this  opinion. 

1.  The  first  contention  advanced  by  appel- 
lants relates  to  the  refusal  of  the  court  to 
direct  a  verdict  in  favor  of  defendant  at  the 
conclusion  of  the  plaintiff's  evidence,  for  the 
reason  that  the  plaintiff  had  failed  to  es- 
tablish the  conventional  relationship  of  land- 
lord and  tenant  between  the  plaintiff  and 
defendant  which  is  a  necessary  element  to 
maintain  an  action  for  use  and  occupation. 
Counsel  for  appellant  contends  that  the  plain- 
tiff in  the  lower  court  by  his  complaint  and 
proofs  attempts  to  bring  a  suit  for  the  use 
and  occupation,  while  as  a  matter  of  fact 
when  tested  by  the  rules  applicable  to  such 
action  neither  the  complaint  nor  the  evi- 
dence supports  such  cause  of  action.  The 
complaint  alleges  ownership  in  the  plain- 
tiff and  his  predecessor,  entry  and  occupa- 
tion of  the  premises  by  defendant  and  its 
predecessor,  the  rental  value  of  the  nse  and 
occupation  of  such  premises,  demand  for 
payment  of  rent  and  refusal  so  to  pay.  The 


proofs  offered  by  the  plaintiff  in  the  first  In- 
stance are  no  broader  than  the  allegations  of 
the  complaint  The  question  then  arises: 
Do  the  facts  as  alleged  and  proven  make  out 
a  prima  facie  case  for  use  and  occupation? 
If  so,  the  complaint  and  proofs  are  sufficient 
and  the  court  properly  denied  the  motion  of 
defendant  for  an  Instructed  verdict  at  the 
close  of  plaintiff's  testimony.  There  are 
authorities  to  the  effect  that  one  occupying 
land  belonging  to  another  is  to  be  presumed 
for  the  purpose  of  supporting  an  action  for 
use  and  occupation  to  be  the  tenant  of  such 
other,  while  there  are  occasional  decisions 
to  the  contrary  that  the  plaintiff  In  such  ac- 
tion has  the  burden  of  showing  the  relation 
of  tenancy."  2  Tiffany  on  Landlord  and 
Tejnant  I  817.  Cases  supporting  the  first 
doctrine:  Oakes  v.  Oakes,  10  111.  106;  La- 
throp  v.  Standard  Oil  Co.,  83  Ga.  307,  0  S. 
E.  1041;  Skinner  v.  Skinner,  38  Neb.  756, 
57  N.  W.  534;  Page  v.  McGllnch,  63  Me.  472. 
Contra:  Preston  v.  Haw  ley,  101  N.  T.  586, 
5  N.  B.  770.  In  the  case  of  Skinner  v.  Skin- 
ner, cited  supra,  Mr.  Justice  Regan  examines 
and  considers  all  of  the  cases  cited  as  m  op- 
position to  the  doctrine  that  mere  occupancy 
of  the  lands  of  another  Implies  the  existence 
of  the  conventional  relationship  of  landlord 
and  tenant  and  deduces  therefrom  the  fol- 
lowing propositions: 

"(1)  To  sustain  an  action  for  use  and  oc- 
cupation of  real  estate  the  relation  of  land- 
lord and  tenant  must  exist  between  the  par- 
ties, based  on  agreement  expressed  or  im- 
plied. 

"(2)  One  in  the  exclusive  possession  of  real 
estate  of  another  with  the  latter's  knowledge, 
in  the  absence  of  all  evidence  on  the  subject 
will  be  presumed  in  possession  by  the  own- 
er's permission. 

"(3)  That  the  law,  in  the  absence  of  all 
evidence  to  the  contrary,  will  imply  the  ex- 
istence of  the  relation  of  landlord  and  ten- 
ant between  two  parties  where  one  owns 
land,  and  by  his  permission  it  is  used  and 
occupied  by  the  other. 

"(4)  That  If  tenant's  use  and  occupation 
has  been  beneficial  to  him,  that  Is  sufficient 
ground  from  which  to  imply  a  promise  on 
his  part  to  pay  a  reasonable  compensation 
for  such  use  and  occupation  in  the  absence 
of  any  evidence  negativing  such  promise." 

In  the  case  of  Skinner  v.  Skinner  the  al- 
legations of  the  complaint  when  analyzed  are 
practically  identical  with  those  of  the  com- 
plaint in  the  case  at  bar.  In  Lathrop  v. 
Standard  Oil  Co.,  83  Ga.  810,  9  S.  E.  1042, 
the  court  uses  the  following  language:  "True 
it  is  that  where  title  is  shown  in  the  plain- 
tiff together  with  the  fact  of  occupation  by 
the  defendant  without  more,  the  relation  of 
landlord  and  tenant  Is  to  be  presumed,  and  a 
contract  for  rent  implied."  In  Page  v.  Mc- 
Gllnch, 63  Me.  472,  the  court  says:  "It  is 
true,  as  contended  by  the  defendants,  that 
this  action  of  assumpsit  for  use  and  occapa- 
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tlon  must  be  supported  by  such  evidence  as 
will  show  the  existence  of  the  relation  of 
landlord  and  tenant  between  the  parties,  or 
that  the  defendant  held  the  possession  under 
such  circumstances  as  will  estop  him  from 
denying  the  existence  of  such  relation.  In 
other  words,  that  the  action  can  be  based 
only  upon  a  promise  either  express  or  im- 
plied, and  that  it  cannot  be  maintained 
against  a  disseisor.  Goddard  v.  Hall,  55  Me. 
579;  Rogers  v.  Libbey,  35  Me.  200;  Porter 
v.  Hooper,  11  Me.  170.  But  we  are  of  the 
opinion  that,  in  the  absence  of  testimony  to 
repeal  the  presumptions  naturally  arising 
from  the  evidence  produced  on  the  part  of 
the  plaintiff,  the  jury  would  be  justified  in 
finding  that  the  defendants  went  into  posses- 
sion under  the  letting  by  the  plaintiff  to 
their  father,  and  kept  it  as  his  successors  or 
assigns  by  permission  of  the  plaintiff.  In 
Doe  v.  Merless,  6  M.  &  S.  110,  approved  in 
Doe  v.  Williams,  13  E.  C.  L.  R.  105,  it  seems 
to  have  been  tmldr  that,  'the  defendant  be- 
ing In  possession,  the  law  will  refer  that  pos- 
session to  a  rightful  rather  than  a  wrongful 
title,  and  there  is  a  course  through  which 
that  title  may  be  fully  derived,  viz.,  by  sup- 
porting the  defendant  to  be  privy  to  the 
term  granted  to  his  father,'  and  that,  'If  his 
possession  was  referable  to  some  other  title, 
it  was  for  him  to  show  it,  for  this  must  be  a 
matter  lying  within  his  own  knowledge.'  In 
truth  the  correct  doctrine  seems  to  be  that 
in  such  cases  a  contract  must  be  implied  so 
long  as  it  is  left  to  mere  implication  to  de- 
termine whether  the  occupation  is  with  the 
assent  of  the  owner,  and  is  submission  to  the 
legal  title."  The  great  weight  of  authority 
is  in  favor  of  the  ruling  laid  down  in  the 
case  of  Skinner  v.  Skinner  and  the  case  of 
Page  v.  McOlinch,  cited  supra.  In  the  case 
at  bar,  therefore,  the  plaintiff,  having  proved 
the  allegations  of  the  complaint  and  rested, 
made  out  a  prima  fade  case  for  use  and  oc- 
cupation, and  the  motion  for  an  Instructed 
verdict  at  the  conclusion  of  the  plaintiff's 
testimony  was  properly  denied. 

The  motion  for  an  instructed  verdict  hav- 
ing been  denied,  the  defendant,  by  leave  of 
court,  amended  its  answer  so  as  to  set  out 
the  facts  relating  to  the  entry  into  possession 
of  the  premises  of  the  plaintiff  by  defendant's 
predecessor,  the  substance  of  such  allegations 
being  that  defendant's  predecessor  entered 
into  possession  thereof  and  used  and  occu- 
pied the  same  under  a  contract  of  purchase 
therefor  made  with  plaintiff's  predecessors 
in  trust,  which  contract  to  purchase  the  de- 
fendant has  been  at  all  times  ready  and  will- 
ing to  perform.  It  also  appears  from  the  evi- 
dence tfiat  this  contract  was  a  nullity  be- 
cause the  sale  which  it  attempts  was  never 
authorized  by  the  court  as  required  by  law. 
All  of  these  facts  were  admittedly  true,  and, 
at  the  conclusion  of  the  evidence,  defendant 
renewed  his  motion  for  an  Instructed  verdict, 
contending  that  the  facts  as  established  con- 


clusively proved  that  the  conventional  rela- 
tionship of  landlord  and  tenant  did  not  exist. 
The  question  now  becomes:  Is  a  vendee  of 
land  entering  by  reason  of  his  contract  be- 
fore the  conveyance  to  him  has  been  execut- 
ed, In  event  the  contract  to  purchase  is  not 
carried  out,  to  be  regarded  as  a  tenant  of  the 
vendor,  and  as  such  tenant  liable  for  the  use 
and  occupation  of  the  premises  so  entered. 
An  examination  of  the  authorities  upon  this 
point  shows  that  there  is  a  distinction  made 
as  to  whether  the  failure  to  carry  out  the 
contract  is  due  to  the  action  of  vendor  or  the 
vendee.  The  authorities  are  not  uniform,  but 
the  better  rale  of  law  would  seem  to  be  that 
an  action  for  use  and  occupation  will  lie 
against  the  vendee  of  land  entering  by  reason 
of  his  contract  before  the  conveyance  to  him 
has  been  executed,  and  who,  after  so  enter- 
ing into  possession,  refuses  or  fails  to  comply 
with  his  contract  In  these  cases  the  con- 
tract or  promise  to  pay  rent  is  Inferred  from 
the  circumstances.  Woodbury  v.  Woodbury, 
47  N.  H.  11,  90  Am.  Dec.  555;  Dewlght  v. 
Cutler,  3  Mich.  506,  04  Am.  Dec.  105;  Gould 
v.  Thompson,  4  Mete.  (Mass.)  224.  In  the 
case  of  Woodbury  v.  Woodbury,  cited  supra, 
it  is  held  that  the  action  would  lie  either  for 
use  and  occupation  or  for  trespass  for  mesne 
profits.  On  the  other  hand,  in  case  the  con- 
tract of  sale  Is  not  carried  out  owing  to  the 
fault  of  the  vendor,  as  when  his  title  is  de- 
fective or  he  refuses  to  make  the  conveyance, 
it  is  very  generally  held  that  the  purchaser 
Is  not  liable  for  use  and  occupation.  This 
same  rule  has  also  been  adhered  to  when 
the  contract  of  sale  has  been  rescinded  by 
agreement  2  Tiffany  on  Landlord  and  Ten- 
ant i  306,  and  cases  cited. 

In  the  case  at  bar  the  original  contract  of 
sale  between  the  Blanchard  Meat  &  Supply 
Company  and  Wiley  M.  Weaver  as  assignee, 
the  predecessor  of  the  plaintiff  herein,  was 
made  without  authority  or  direction  of  the 
court  and  was  held  by  this  court  in  a  former 
case  entitled  In  re  Zeiger,  106  Pac.  345,  de- 
cided by  this  court  in  January,  1910,  to  be  a 
mere  nullity.  The  Blanchard  Meat  &  Supply 
Company  made  this  contract  of  sale  with 
Wiley  M.  Weaver  as  assignee  of  the  estate 
of  Charles  Zeiger,  insolvent  and  is  chargea- 
ble with  full  knowledge  of  the  powers  of  such 
assignee  or  trustee.  In  other  words,  the 
Blanchard  Meat  &  Supply  Company  in  the 
eyes  of  the  law  entered  into  this  contract  of 
purchase  with  full  knowledge  of  the  fact  that 
It  acquired  no  rights  whatever  thereunder, 
and  the  best  that  can  be  said  of  their  pos- 
session and  use  and  occupation  of  said  prem- 
ises Is  that  the  same  was  a  mere  tenancy  at 
will.  It  cannot  be  said,  however,  under  any 
view  of  the  facts  that  the  entry  and  posses- 
sion of  the  Blanchard  Meat  &  Supply  Com- 
pany or  the  defendant  in  this  case  was  in 
any  way  tortious.  The  possession  of  the  de- 
fendant being  a  mere  tenancy  at  will  and  the 
defendant  and  its  predecessor  being  charge- 
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able  with  fall  knowledge  of  the  powers  and 
limitations  of  the  original  assignee  of  the  es- 
tate of  Charles  Zeiger,  insolvent,  and  it  af- 
firmatively appearing  from  the  testimony 
that  the  use  and  occupation  of  the  premises 
by  defendant  was  beneficial  use  and  occupa- 
tion, there  necessarily  follows  an  implied  con- 
tract to  pay  rent  therefor.  Such  being  the 
case,  the  conventional  relationship  of  land- 
lord and  tenant  sufficiently  appears  for  the 
purpose  of  supporting  an  action  for  the  use 
and  occupation  of  such  premises.  There  was 
no  error  in  the  action  of  the  court,  therefore, 
in  denying  the  motion  to  direct  a  verdict  in 
favor  of  the  defendant  at  the  conclusion  of 
all  .  the  testimony. 

v2.  The  second  error  complained  of  by  ap- 
pellant in  Its  brief  is  the  refusal  of  the  court 
to  permit  the  defendant  to  amend  its  answer 
as  a  trial  amendment,  setting  up  as  a  set-off 
the  payment  of  certain  taxes,  insurance,  and 
moneys  for  repairs  and  betterments  to  the 
premises  during  its  occupancy  thereof.  Trial 
amendments  are  within  the  discretion  of  the 
court  below,  and,  unless  such  discretion  is 
abused,  the  refusal  to  allow  such  amend- 
ments would  not  warrant  a  reversal  of  the 
Judgment  of  the  lower  court.  Savings  Bank 
v.  Woodruff.  14  N.  M.  502,  94  Pac.  957.  An 
examination  of  the  record  In  this  case  shows 
that  the  defendant  made  his  request  for  a 
trial  amendment  after  all  of  the  evidence 
was  in,  and  both  plaintiff  and  defendant  had 
moved  the  court  for  Instructed  verdicts. 
Furthermore,  the  defendant  made  no  show- 
ing whatever  of  diligence,  and  gave  no  rea- 
son whatever  why  such  matters  of  defense 
if  proper  had  not  been  set  out  in  the  original 
answer.  While  It  is  true  that  the  trial  court 
should  always  grant  reasonable  trial  amend- 
ments, it  can  easily  be  seen  that  an  amend- 
ment of  this  character  might  seriously  em- 
barrass the  plaintiff  and  prejudice  his  inter- 
ests as  matters  of  this  kind  might,  and  prob- 
ably would,  require  time  for  Investigation, 
causing  serious  delay.  In  the  absence,  there- 
fore, of  any  showing  on  the  part  of  the  de- 
fendant of  why  such  matters  were  not  in- 
cluded hi  its  original  answer,  we  do  not 
think  that  the  court  erred  in  overruling  such 
request  for  a  trial  amendment. 

3.  The  third  error  assigned  Is  that  it  was 
error  for  the  court  to  permit  the  plaintiff 
to  compute  interest  In  advance  on  the  amount 
claimed  to  be  due  monthly,  with  interest  on 
each  accruing  installment  of  alleged  rent 
An  examination  of  the  record  discloses  that, 
while  the  first  computation  of  Interest  was 
based  upon  payments  due  in  advance,  the 
court,  expressing  a  doubt  as  to  whether  this 
was  a  proper  method  of  computing  Interest, 
directed  that  Interest  be  computed  from  the 
last  of  each  month,  and  not  in  advance,  and 
the  judgment  was  entered  accordingly.  This 
alleged  error,  therefore,  Is  not  well  taken. 

4.  The  fourth  ground  of  error  complained 
of  by  the  appellant  la  that  there  was  no  evi- 


dence in  the  record  to  establish  the  assump- 
tion by  the  Western  Meat  Company  of  any 
liability  of  the  Blanchard  Meat  &  Supply 
Company  to  pay  rent  for  the  premises  in 
question.  As  heretofore  stated,  at  the  con- 
clusion of  the  evidence  both  the  plaintiff 
and  the  defendant  moved  the  court  for  an 
instructed  verdict  The  court  denied  the 
motion  of  the  defendant,  and  granted  that 
to  the  plaintiff.  In  the  case  of  Beuttell 
v.  Magone,  157  U.  S.  154,  15  Sup.  Ct  560, 
39  L.  Ed.  054,  the  Supreme  Court  of  the 
United  States  laid  down  the  rule  in  such 
cases:  "  *  •  •  As,  however,  both  par- 
ties asked  the  court  to  instruct  a  verdict 
both  affirmed  that  there  was  no  disputed 
question  of  fact  which  could  operate  to  de- 
flect or  control  the  question  of  law.  This 
was  necessarily  a  request  that  the  court  find 
the  facts,  and  the  parties  are  therefore  con- 
cluded from  finding  made  by  the  court  up- 
on which  the  resulting  instruction  of  law 
was  given.  The  facts  having  been  thus  sub- 
mitted to  the  court,  we  are  limited  In  revers- 
ing its  action  to  the  consideration  of  the 
correctness  of  the  finding  on  the  law,  and 
must  affirm  if  there  be  any  evidence  in  sup- 
port thereof.  Lehnen  v.  Dickson,  148  D.  S. 
71  [13  Sup.  Ct  481,  37  L.  Ed.  373];  Runkle 
v.  Burnham,  153  U.  S.  216  [14  Sup.  Ct.  837, 
38  L.  Ed.  604]."  This  rule  has  been  gen- 
erally followed  by  the  federal  courts  and 
the  courts  of  New  Mexico.  Merwln  v.  Ma- 
gone, 70  Fed.  776,  17  C.  C.  A.  361 ;  Magone 
v.  Origet  70  Fed.  778,  17  C.  C.  A.  303 ;  Sav- 
ings Bank  v.  Woodruff,  14  N.  M.  511,  94  Pac. 
957 ;  Empire  State  Cattle  Co.  v.  Atchison,  T. 
&  S.  F.  R.  R.  Co.,  210  U.  S.  1,  28  Sup.  Ct 
607,  52  L.  Ed.  931.  In  the  last  case  cited, 
supra,  the  rule  laid  down  in  Beuttell  v.  Ma- 
gone was  limited  to  the  facts  therein  shown, 
the  court  holding  in  210  U.  S.,  28  Sup.  Ct,  52 
L.  Ed.,  that  the  fact  that  both  parties  asked 
for  an  instructed  verdict  does  not  preclude 
them  upon  a  denial  of  their  motion  from  re- 
questing a  submission  of  any  disputed  fact  to 
the  jury  under  proper  instructions.  In  the 
case  at  bar  the  defendant  made  no  further 
request  but  stood  upon  his  request  for  an  In- 
structed verdict. 

While  the  United  States  rule  denies  the 
right  of  review  where  there  is  any  evidence 
to  support  the  finding  or  verdict,  this  court 
has  denied  .the  right  to  review  where  there 
Is  any  substantial  evidence.  Candelario  v. 
Miera,  13  N.  M.  360,  84  Pac  1020.  Both 
parties  being  precluded  from  questioning  the 
finding  of  fact,  and  the  only  power  of  the 
court  upon  appeal  being  to  consider  the  cor- 
rectness of  the  finding  on  the  law  and  to 
affirm  If  there  be  any  substantial  evidence 
in  support  thereof,  it  only  remains  for  us  to 
determine  whether  there  Is  any  substantial 
evidence  in  the  record  showing  that  the 
Western  Meat  Company  assumed  the  liabil- 
ity of  the  Blanchard  Meat  &  Supply  Com- 
pany to  pay  rent  for  the  premises  in  question. 
We  think  a  complete  answer  to  this  Is  con- 
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tained  In  plaintiff's  Exhibits  3,  4,  and  5,  por- 
tions of  which  we  quote: 

Plaintiff's  Exhibit  8:  "Resolved  tbat  in 
accordance  with  the  resolutions  adopted  by 
the  stockholders  of  this  company  on  the  22d 
day  of  June,  1907,  all  the  property  of  this 
company,  real,  personal,  or  mixed,  except  tbe 
property  authorized  to  be  conveyed  by  the 
board  of  Feb.  23,  1907,  be  sold  and  trans- 
ferred to  the  Western  Meat  Co.  for  and  in 
consideration  of  fifty-two  thousand  shares  of 
the  capital  stock  of  said  company  of  the  par 
value  of  one  dollar  each  and  said  the  West* 
ern  Meat  Co.  to  assume  the  liabilities  of  this 
company.  *  *  *  And,  in  order  to  carry 
Into  effect  the  foregoing,  it  is  resolved  by 
the  board  of  directors  of  the  Blanchard  Meat 
&  Supply  Company  that  it  is  for  tbe  best 
interests  of  said  company  to  sell  and  convey 
said  property  for  the  sum  of  ten  dollars 
($10.00),  and  George  L  Brooks,  president, 
and  Francis  J.  Wilson,  secretary,  of  said 
Blanchard  Meat  &  Supply  Company,  are 
hereby  authorized  and  directed  to  make,  exe- 
cute, and  deliver  for  and  in  behalf  of  the 
said  Blanchard  Meat  &  Supply  Company  a 
conveyance  of  said  property  described  as  fol- 
lows: That  certain  lot  or  parcel  of  land 
and  real  estate,  situate,  lying  and  being  in 
the  county  of  Bernalillo  and  territory  of  New 
Mexico.  •  •  •  Also  the  south  hf.  of  lots 
13,  and  14  in  block  8,  of  the  original  townslte 
of  Albuquerque." 

Plaintiff's  Exhibit  4:  "(1)  That  the  ven- 
dor has  sold,  assigned,  transferred,  and  set 
over  unto  the  company,  its  successors  and  as- 
signs, all  its  right,  title,  and  Interest  in  and 
to  the  following  described  property  to  wit: 
All  that  certain  stock  of  goods,  furniture, 
and  fixtures  which  the  vendor  has  been  car- 
rying and  using  in  connection  with  its  busi- 
ness in  the  city  of  Albuquerque,  including  all 
its  property  and  assets  of  every  kind  and 
description,  real,  personal,  and  mixed,  ex- 
cepting only  such  property  as  was  authorized 
to  be  conveyed  by  the  vendor,  at  its  direc- 
tors' meeting  held  on  the  23d  day  of  Feb., 
1907;  it  being  understood  that  the  party  of 
the  second  part  is  to  assume  the  liabilities 
of  the  parties  of  the  first  part." 

Plaintiff's  Exhibit^:  "The  Western  Meat 
Company.  Certificate  of  Incorporation. 
*  *  *  To  acquire  and  take  over  as  a  go- 
ing concern  the  business  now  conducted  and 
carried  on  by  the  Blanchard  Meat  &  Supply 
Co.,  at' 113  South  First  street,  in  the  city  of 
Albuquerque,  New  Mexico;  and  any  and  all 
of  the  assets  and  liabilities  of  the  proprie- 
tors of  that  business  in  connection  there- 
with." 

The  appellee  herein  has  filed  a  motion  to 
affirm  the  judgment  with  10  per  cent  dam- 
ages. Such  motion  is  denied  in  so  far  as 
it  calls  for  10  per  cent,  damages,  and  the 
judgment  of  the  lower  court  is  affirmed,  with 
costs. 


POPE  C.  J.,  and  McFIE,  PARKER, 
MECHEM,  and  ROBERTS,  JJ.,  concur.  AB- 
BOTT, J.,  having  tried  the  case  below,  did 
not  participate. 


LUNA  v.  CERRILLOS  COAL  R.  CO. 
(Supreme  Court  of  New  Mexico.    Feb.  4,  1911. 
Rehearing  Denied  March  4,  1911.) 

(ByUabu$  by  the  Court.) 

Trial  (f  892*)— Necessity  fob  Findings  of 
Facts. 

If.  at  the  trial  of  a  cause  without  a  jury 
in  a  district  court,  the  party  requests  the  court 
to  make  findings  of  fact  as  provided  by  sec- 
tion 2999,  Comp.  Laws  1897,  and  in  any  ap- 
propriate way,  before  the  rendition  of  the  judg- 
ment, makes  known  to  the  court  that  he  desires 
specific  findings,  and  on  what  points  he  desires 
them,  the  court  should  make  findings  of  the 
essential  or  determining  facts  on  which  its  con- 
clusion in  the  case  was  reached,  specific  enough 
to  enable  this  court  to  review  its  decision  on 
the  same  ground  on  which  it  was  made. 

[Ed.  Note.— For  other  cases,  see  TriaL  Dec. 
Dig.  S  392.«] 

Wright,  J.,  dissenting. 

Error  to  District  Court,  Santa  Fe  County ; 
before  Justice  John  R.  McFie. 

Action  by  Solomon  Luna  against  the  Cer- 
rillos  Coal  Railroad  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Reversed  and  remanded. 

This  is  an  action  of  ejectment  brought  to 
recover  an  undivided  interest  in  the  Mesita 
de  Juana  Lopez  grant  The  complaint  is  in 
the  form  prescribed  by  statute,  and,  omitting 
the  caption,  is  as  follows: 

"Solomon  Luna,  a  resident  of  the  county 
of  Valencia  in  the  territory  aforesaid,  com- 
plains of  Cerrlllos  Coal  Railroad  Company,  a 
corporation,  in  a  plea  of  ejectment: 

"For  that  whereas,  heretofore,  to  wit,  on 
the  15th  day  of  January,  1898,  at  the  county 
of  Santa  Fg,  aforesaid,  plaintiff  was  entitled 
to  the  possession  of  that  certain  piece  or  par- 
cel of  land  situated  in  the  county  of  Santa 
Fe  aforesaid  and  commonly  known  as,  and 
called,  the  grant  of  the  Mesita  de  Juana  Lo- 
pez, being  the  same  tract  of  land  covered  by 
private  land  claim  No.  64,  which  was  con- 
firmed by  an  act  of  Congress  of  tbe  United 
States,  approved  January  28,  1879,  which 
appears  at  page  592  of  volume  20,  c.  31,  of  the 
United  States  Statutes  at  Large ;  and  after- 
wards, to  wit,  on  the  day  and  year  aforesaid, 
at  the  county  aforesaid,  defendant  entered 
into  said  premises  and  unlawfully  withheld 
and  thence  hitherto  has  unlawfully  withheld, 
and  still  does  unlawfully  withhold,  from 
plaintiff  possession  thereof,  to  his  damage  in 
the  sum  of  $25,000;  wherefore  plaintiff 
brings  suit  and  prays  Judgment  for  recov- 
ery of  the  possession  of  said  premises  and 
for  the  sum  of  $25,000,  his  damages  afore- 
said and  costs." 

The  defendant  pleaded  not  guilty,  travers- 
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ed  the  allegations  of  the  complaint,  but  ad- 
mitted possession  of  a  portion  of  the  grant, 
alleging  that  It  had  had  rightful  possession 
of  such  portion  for  more  than  10  years  prior 
to  January  15, 1898.  It  also  pleaded  the  stat- 
ute of  limitations  as  a  defense  In  different 
ways.  The  plaintiff  replied,  traversing  the 
new  matter  set  up  by  the  defendant. 

By  agreement  the  case  was  tried  by  the 
court  without  a  Jury,  and  the  Issues  submit- 
ted were  limited  to  the  question  of  title  as 
raised  by  the  pleadings,  and  no  evidence  was 
taken  of  the  value  of  Improvements  or  the 
mesne  profits.  At  the  trial  it  was  develop- 
ed that  the  plaintiff  claimed  under  purchases 
from  descendants  of  Apolonia  Romero  and  Pa- 
tricio Romero,  who  the  plaintiff  undertook  to 
prove  were  children  of  Domingo  Romero,  one 
of  the  three  to  whom  the  grant  was  original* 
ly  made  in  1782.  This  the  defendant  denied. 
The  defendant  introduced  evidence  in  sup- 
port of  its  alleged  right  of  possession  of  the 
Mesita  de  Juana  Lopez  grant,  and  also 
through  the  Ortiz  Mine  grant  which  was  In 
conflict  with  the  first-named  grant,  to  the  ex- 
tent of  between  11,000  and  12,000  acres.  It 
also  introduced  evidence  in  support  of  its  de- 
fense under  the  statute  of  limitations. 

At  the  trial  the  plaintiff  requested  the 
court  to  give  its  decision  in  writing,  to  be 
filed  with  the  clerk,  and  to  "find  the  facts 
and  give  its  conclusions  of  law  pertinent  to 
the  case,  in  accordance  with  the  requirements 
of  section  2999,  Comp.  Laws  1897,"  and  the 
court  thereupon  gave  its  decision  and  made 
Its  findings  In  writing  as  follows: 

"The  above-entitled  cause  having  been  tried 
before  the  court  without  a  Jury,  the  same 
having  been  duly  waived  by  the  parties,  and 
the  testimony  on  behalf  of  each  party  having 
been  heard,  after  due  consideration  of  said 
testimony  and  arguments  by  the  court,  the 
court  being  fully  advised  In  the  premises, 
finds,  as  the  facts  In  said  cause: 

"That  said  plaintiff,  Solomon  Luna,  was 
not,  on  the  15th  day  of  January,  1898,  or  at 
the  time  of  the  commencement  of  said  action, 
to  wit,  on  the  11th  day  of  February,  A  D. 
1898,  entitled  to  the  possession  of  the  prop- 
erty described  in  the  said  declaration  or  com- 
plaint, or  any  part  thereof:  that  said  de- 
fendant was  at  the  time  of  the  commence- 
ment of  said  action  In  possession  of  the  said 
property;  that  said  defendant  did  not,  on 
the  15th  day  of  January,  A.  D.,  1898,  enter 
Into  the  said  premises  and  unlawfully  with- 
hold the  same  from  the  plaintiff,  nor  did  said 
defendant  at  any  time  after  said  15th  day  of 
January,  A.  D.  1898,  unlawfully  withhold 
tbe  same  from  the  said  plaintiff,  nor  did  the 
defendant  at  the  time  of  the  commencement 
of  said  action  unlawfully  withhold  the  pos- 
session of  said  premises  from  said  plaintiff  in 
manner  and  form  as  alleged  and  charged 
against  It  in  the  declaration,  or  complaint,  of 
said  Solomon  Luna,  but  that  the  said  posses- 
sion of  said  defendant  of  said  property  was 
lawful. 


"As  a  conclusion  of  Taw  the  court  finds: 
That  plaintiff  is  not  entitled  to  recover  the 
possession  of  said  property,  or  any  part 
thereof,  or  any  damages  in  said  action,  and 
that  said  defendant  is  not  guilty  of  the  said 
trespass  or  ejectment  laid  to  its  charge  in 
manner  and  form  as  said  Solomon  Luna  has 
complained  against  it 

"It  is  therefore  considered  by  the  court 
that  said  plaintiff  take  nothing  by  reason  of 
the  matters  and  things  alleged  in  his  said 
declaration  or  complaint,  and  that  said  de- 
fendant, the  Cerrlllos  Coal  Railroad  Compa- 
ny, go  hence  without  day  and  recover  of  said 
Solomon  Luna  its  costs  herein  expended,  to 
be  taxed." 

The  plaintiff  objected  and  excepted  on  vari- 
ous grounds;  one  that  the  findings  were  not 
such  as  the  statute  contemplates,  and  spec- 
ified numerous  instances  of  failure  to  find 
facts  alleged  to  be  material.  These  objec- 
tions the  court  overruled  and  the  plaintiff 
excepted.  He  then  filed  a  motion  to  have 
the  findings  made  set  aside  and  for  a  new 
trial,  for  the  reason,  with  others,  that  "the 
court  erred  in  overruling  the  plaintiff's  ob- 
jections, and  each  of  them,  to  the  said  find- 
ings of  fact."  The  motion  was  denied,  and 
tbe  plaintiff  duly  excepted.  All  this  was  be- 
fore judgment  Judgment  was  rendered  on 
the  findings  made  for  the  defendant  a  bill 
of  exceptions  was  allowed,  and  the  cause 
was  brought  to  this  court  on  a  writ  of  error. 

Frank  W.  Clancy,  for  plaintiff  in  error.  T. 
B.  Catron,  for  defendant  in  error. 

ABBOTT,  J.  (after  stating  the  facts  as 
above).  We  have  first  to  determine  wheth- 
er the  attorney  for  the  plaintiff  duly  and  sea- 
sonably made  known  to  the  trial  court  his 
desire  to  have  the  court  make  specific  find- 
ings of  fact.  His  written  request  was  for 
findings  required  by  the  statute  (section  2999. 
Comp.  Laws  1897),  without  stating  in  so 
many  words  that  he  desired  them  to  be  spe- 
cific. We  understand  the  practice  of  the  dis- 
trict courts  of  the  territory  generally  to  be 
that  in  such  cases  the  trial  Judge  asks  tbe 
attorney  who  has  requested  findings  to  make 
a  draft  of  such  findings  as  he  desires,  and 
submit  it  to  the  court  and  the  opposing  coun- 
sel. It  does  not  appear  that  this  course  was 
followed  in  the  present  instance,  but  Instead 
the  court  made  the  findings  which  have  been 
cited  from  the  record.  To  them  the  plain- 
tiff's attorney  filed  objections  so  specific  as 
fully  to  apprise  the  court  of  the  findings  he 
desired  to  have  made,  and  when  these  ob- 
jections were  overruled,  he  excepted  and 
moved  to  have  the  findings  which  had  been 
made  set  aside,  and  for  a  new  trial,  on  the 
[•ground,  with  others,  that  the  findings  were 
insufficient  which  motions  were  overruled. 
All  this  was  before  judgment  and  we  think 
gave  the  trial  court  full  opportunity  to  make  . 
specific  findings,  if  it  had  thought  proper  to 
do  so;  and  we  think  the  plaintiff  thereby 
became  entitled  to  specific  findings  of  fact, 
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as  he  would  have  been  upon  a  direct  request 
for  such  findings.  We  are  not  unmindful  of 
the  many  decisions  from  other  jurisdictions 
brought  forward  in  behalf  of  the  defendant 
in  support  of  Its  contention  to  the  contrary. 
What  we  have  to  say  on  the  subject,  In  dis- 
cussing the  other  branch  of  the  case,  will  ap- 
ply In  great  measure  on  the  question  now 
under  consideration. 

Besides,  the  meaning  of  the  provision  in 
Question  has  been  twice  considered  by  this 
court  in  recent  cases.  It  was  not  necessary, 
In  either  case,  to  make  a  direct  decision  on 
the  point  now  before  us,  but  In  Badcliffe  v. 
Chavez  (January,  1010)  110  Pac  609,  the 
court  said:  "We  have  recently  held  In  Bank 
of  Commerce  v.  Baird  Mining  Co.,  13  N.  M. 
481  [86  Pac.  070],  that  such  failure  (to  file 
special  findings  of  fact)  where  such  findings 
are  not  specially  requested,  or  the  omission 
to  make  them  called  to  the  attention  of  the 
court  by  some  appropriate  motion,  cannot  be 
availed  of  as  error."  By  fair  Inference  the 
meaning  Is  that,  if  the  attention  of  the  court 
Is  properly  directed  to  the  omission,  special 
findings  should  be  made. 

We  next  Inquire  whether  the  findings  made 
by  the  trial  court  satisfy  the  requirements 
of  the  statute  when  specific  findings  are  re- 
quested. The  material  part  of  section  2000, 
supra,  Is  as  follows:  "Upon  the  trial  of  any 
question  of  fact  by  the  court,  its  decision 
must  be  given  in  writing,  and  in  such  deci- 
sion the  court  shall  find  the  facts  and  give 
its  conclusions  of  law  pertinent  to  the  case, 
which  must  be  stated  separately,  but  the 
finding  of  facts  and  the  giving  of  conclu- 
sions of  law  may  be  waived  by  the  several 
parties  to  the  issue,  by  suffering  default  or 
by  falling  to  appear  at  the  trial,  or  by  con- 
sent in  writing,  or  by  oral  consent  in  open 
court,  entered  in  the  record.  And  upon  the 
trial  of  any  cause  by  the  court,  without  a 
jury  in  common-law  cases,  each  party  shall 
have  the  right  to  make  all  objections  and 
take  all  exceptions  that  he  might  have  made 
or  taken,  as  If  the  trial  had  been  before  a 
Jury;  and  upon  a  review,  by  a  writ  of  error, 
In  the  Supreme  Court,  or  by  appeal,  the  said 
Supreme  Court  shall  hear  and  determine  the 
said  cause  In  the  same  manner  and  with  the 
same  effect  as  if  it  had  been  tried  before  a 
jury." 

The  able  and  exhaustive  brief  for  the  de- 
fendant makes  It  clear  that  such  findings 
have  been  held  sufficient  by  some  courts  of 
last  resort  whose  decisions  are,  In  general, 
entitled  to  high  respect.  Indeed,  we  will  not 
question  that  the  weight  of  authority  by  de- 
cided cases  is  In  favor  of  Its  sufficiency,  and 
that  the  trial  court,  in  view  of  that  condi- 
tion, was  justified.  In  holding  as  It  did  on 
the  question.  But,  by  our  decision  in  this 
case,  we  are  to  determine  the  practice  for 
this  jurisdiction  on  the  point  Involved,  as 
there  has  been  no  direct  decision  of  the  ques- 
tion by  this  court  Having  a  clean  shite  be- 
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fore  us,  what  we  are  to  write  on  It  becomes 
of  special  Importance.  It  should  be  dictated 
by  reason,  and  not  by  precedent,  If  the  two 
conflict  In,  the  interest  of  uniformity  and 
certainty,  we  must  of  course,  follow  the  de- 
cisions heretofore  made  by  this  court  until 
they  are  overruled,  and  the  decisions  of  the 
United  States  courts,  which  have  appellate 
jurisdiction  of  decisions  of  this  court,  are  of 
controlling  force  for  us.  But  the  mere  fact 
that  some  courts  somewhere  have  decided  a 
certain  question  a  certain  way  should  not 
coerce  our  judgment  or  blind  our  vision  of 
the  question  itself.  By  this  it  is  not  meant 
that  we  should  throw  away  or  disregard  the 
results  of  the  researches  of  the  many  strong 
men,  the  fruits  of  whose  labors  as  judges 
are  the  valued  possession  of  all  who  use 
them,  but  only  that  we  should  not  subject 
our  own  judgments  to  the  spell  of  reverence 
for  precedent  simply  because  it  is  precedent 

In  this  case  we  have  the  statute  before  us. 
What  does  It  mean?  Doubt  as  to  Its  con- 
struction would  hardly  have  obtruded,  un- 
less Invited.  Once  Introduced  in  some  one  of 
the  numerous  appellate  courts  of  the  country, 
the  force  of  precedent  has  been  sufficient  to 
keep  it  on  its  travels  until  It  has  now  arriv- 
ed here.  Its  language  seems  clear  in  the 
light  of  the  decisions  of  this  court  in  Lynch 
et  aL  v.  Grayson  et  aL,  S  N.  M.  487,  25  Pac. 
002,  where  it  was  held  that  as  the  statute 
then  was,  the  district  judge  who  tried  the 
case  without  a  jury  was  justified  in  his  re- 
fusal to  make  any  findings  of  fact  whatever. 
This  case  was  tried  In  the  district  court  of 
Dona  Ana  county  In  1886,  and  at  the  next 
session  of  the  Assembly,  In  1887,  the  statute 
in  relation  to  jury  waived  cases  was  amend- 
ed by  the  addition  to  it  quoted. 

It  Is  alleged  by  counsel  for  the  plaintiff  in 
error,  In  his  brief,  that  the  amendment  was 
made  because  of  the  refusal  to  make  findings 
In  the  Grayson  Case,  and  It  seems  to  be  con- 
ceded by  counsel  for  the  defendant  In  error, 
in  his  brief,  that  such  was  the  case.  Both 
appear  to  have  been  counsel  in  the  Grayson 
Case,  and  should  be  familiar  with  what  oc- 
curred In  connection  with  it  Under  such 
circumstances  should  we  not  presume  that 
the  Legislature  meant  to  make  a  law  that 
would  remedy  the  condition  which  had  been 
found  open  to  such  strong  objection,  to  make 
a  change  which  would  be  useful,  instead  Of 
useless?  If  It  was  the  legislative  intention 
that  a  general  finding  for  one  party  or  the 
other  should  be  sufficient,  the  amendment 
was  useless,  for  that  was  the  law  before,  as 
the  court  held  In  the  Grayson  Case,  supra. 
In  its  opinion  in  that  case  the  court 'quoted 
the  statute  In  force  at  the  time  of  the  trial 
In  the  district  court,  and  said  that  there  was 
then  no  statute  requiring  specific  findings  in 
such  a  case,  evidently  taking  It  for  granted 
that  the  clear  intention  of  the  Legislature  to 
require  such  findings  by  law  had  been  ac- 
complished at  the  time  of  the  decision  in 
1891.   It  is  a  cardinal  principle  of  construc- 
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tlon  that  the  Intention  of  a  statute  shall  be 
carried  Into  effect  by  the  courts.  "The  In- 
tention of  the  Legislature  In  enacting  a  law  is 
the  law  Itself  and  must  be  enforced,  when 
ascertained,  although  It  may  not  be  consist- 
ent with  the  strict  letter  of  the  statute." 
Lewis'  Suth.  Stat  C.  (2d  Ed.)  vol. '2,  8  847; 
36  Cyc.  1106. 

That  such  a  statute  with  such  a  meaning 
Is  essential  in  the  review  of  a  cause  by  the 
appellate  court  is  well  Illustrated  by  the  case 
at  bar.  The  findings  made  amount  to  no 
more  by  way  of  information  to  this  court 
than  would  a  verdict  of  not  guilty,  if  the 
case  had  gone  to  a  Jury.  We  should  have  to 
search  through  the  record  of  upwards  of  400 
pages  to  determine  whether  it  contains  any- 
thing which  will  support  the  Judgment  of  the 
district  court,  and,  having  done  that,  we 
should  still  be  in  the  dark  as  to  whether 
what  we  might  conclude  to  be  the  determin- 
ing facts  are  those  which  the  trial  court 
treated  as  such ;  or,  in  other  words,  whether 
we  are  reviewing  the  findings  of  fact  really 
made  by  the  trial  court,  or  substituting  oth- 
ers made  by  ourselves.  In  effect,  the  find- 
ings made  are  conclusions  of  law  from  facts 
which  must  have  been  found  by  the  trial 
court  in  order  to  reach  the  conclusions  an- 
nounced, but  which  are  not  disclosed.  As  it 
Is  said  In  the  brief  for  plaintiff  in  error: 
"For  aught  that  appears  in  the  record  the 
court  may  have  believed  that  plaintiff  had 
proved  a  complete  title  to  an  undivided  in- 
terest in  the  grant,  and  it  may  have  decid- 
ed in  favor  of  defendant  on  the  ground  that 
no  action  or  suit  was  begun  within  10  years 
next  after  the  right  to  begin  the  same  had 
accrued;  or  on  the  ground  that  it  and  its 
predecessors  in  title  had  had  possession  of 
land,  for  more  than  10  years,  which  had  been 
granted  by  the  government  of  Spain;  or 
that  it  and  its  predecessors  in  title  had  had 
the  statutory  possession  for  more  than  10 
years  under  a  claim  of  right,  and  under  deeds 
purporting  to  convey  an  estate  in  fee  simple ; 
or  that  it  had  had  like  possession  under  that 
grant  known  as  the  Ortiz  Mine  grant;  or 
that  it  had  had  like  possession  under  a  claim 
of  right  and  under  a  grant  made  by  an  act 
of  Congress  of  the  United  States,  approved 
January  28,  1879."  And  this  list  does  not 
exhaust  the  reasonable  possibilities  of  the 
case, 

Of  the  practical  need  of  specific  findings  of 
fact  in  such  cases,  there  can  be  no  question. 
Ward  v.  Cochran,  150  U.  S.  509,  606-608,  14 
Sup.  Ct.  230,  37  L.  Ed.  1195;  Duncan  v.  The 
Francis  Wright,  105  U.  S.  387,  26  L.  Ed. 
1100;  Sections  649,  700,  Rev.  St.  (U.  S.  Comp. 
St  1901,  pp.  525,  570).  "And  these  findings 
must  be  of  the  ultimate  facts  which  the  evi- 
dence is  Intended  to  establish,  sufficient  in 
themselves,  without  inference  or  comparison, 
or  the  weighing  of  evidence,  to  Justify  the  ap- 
plication of  the  legal  principles  which  must 


determine  the  case."  Burr  v.  Railroad  ft  Navi- 
gation Co.,  1  Wall.  102, 17  L.  Ed.  561 ;  McClure 
v.  United  States,  116  U.  S.  151,  6  Sup.  Ct 
321,  29  L.  Ed.  572;  Saltonstall  r.  Blrtwell, 
150  U.  S.  418, 14  Sup.  Ct  169,  87  L.  Ed,  1128. 

We  conclude,  then,  that  this  court  must  ei- 
ther retry  the  case  on  all  the  evidence  in  the 
record,  or  remand  it  for  specific  findings  of 
fact  Even  if  we  were  disposed  to  take  the 
former  course,  and  had  the  right  to  take  it 
it  would  not  be  Just  to  the  parties,  since  we 
should  lack  the  great  aid  to  Judgment  on  the 
value  of  evidence,  as  to  material  facts  in  the 
case,  which  the  trial  court  had  through  the 
presence  before  it  of  the  witnesses  as  they 
gave  the  evidence.  And  if  this  case  should 
be  appealed  to  the  Supreme  Court  of  the 
United  States,  it  is  made  clear  by  the  opin- 
ion of  that  court  in  the  Grayson  Case,  supra, 
which  appears  under  the  title  cited  in  163 
U.  S.  468,  16  Sup.  Ct  1064,  41  L.  Ed.  230, 
that  special  findings  which  we  should  be 
practically  unable  to  make  would  be  abso- 
lutely essential  to  any  adequate  review  of 
the  case. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  in  conformity  to  this  opinion. 

POPE,  O.  J.,  and  PARKER  and  MECH- 
EM,  JJ.,  concur.  WRIGHT,  J.p  dissents. 
McFIE,  J.,  having  tried  the  cause  In  the 
district  court  took  no  part  in  this  decision. 


SACRAMENTO  VALLEY  IRR.  CO.  v.  LEE 
et  aL 

(Supreme  Court  of  New  Mexico.  Aug.  29, 1910. 
Rehearing  Denied  Jan.  5,  1911.) 

(ByUabut  by  the  Court.) 

1.  Appeal  and  Ebbob  ({  800*)— Dismissal— 
Delay  in  Filing  Transcript  or.  Record. 

Where  the  plaintiff  in  error  files  a  tran- 
script of  the  record,  but  not,  as  required  by  sec- 
tion 21,  c.  57,  Laws  1907,  10  days  before  the 
return  day  of  the  writ  and  also  files  assign- 
ments of  error,  but  not  before  return  day  of 
such  writ  a  motion  to  dismiss  the  writ  of  er- 
ror, on  those  grounds,  not  made  until  after  such 
filing,  will  be  denied.  Annijo  v.  Abeytia,  5  N. 
M.  533,  25  Pac  777. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3165,  3166;  Dec.  Dig.  I 
800.*] 

2.  Appeal  and  Ebboh  (|  364*)— Writ  of  Eb- 
rob—Return  Day. 

Section  1.  c.  120,  Laws  1909,  amending 
section  20,  c.  57,  Laws  1907,  making  the  return 
day  of  a  writ  of  error  130  days  from  date  of 
the  writ  instead  of  90  days  as  formerly,  deals 
with  procedure  only,  and  prima  facie  applies 
to  all  actions— those  which  have  accrued  or  are 
pending  and  future  actions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S3  1969-1976;  Dec  Dig.  i 
364.*] 

3.  Appeal  and  Ebbob  (§  78*)— Appeaxablk 
Decree— "Final  Decree." 

A  decree  granting  an  Injunction  and  ap- 
pointing a  receiver  for  an  insolvent  corporation 
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under  the  provisions  of  sections  72  and  73  of 
chapter  79  of  the  Laws  of  1905  is  a  final  decree 
within  the  terms  of  the  organic  act,  relating  to 
appeals  and  writs  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §8  426,  464-483;  Dec.  Dig.  § 
78.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2774-2798;  voL  8,  p.  7663.] 

4.  Corporations  (§  357*)— Insolvency— Ap- 
pointment of  Receiver  —  Sufficiency  of 
Complaint. 

The  complaint  in  a  proceeding  under  the 
provisions  of  section  72,  c.  79,  Laws  1905, 
which  merely  alleges  "that  the  said  corporation 
is  insolvent  and  has  suspended  its  ordinary 
business  for  want  of  funds  to  carry  on  the 
same,"  does  not  sufficiently  state  the  facts  and 
circumstances  of  such  insolvency  to  make  a  case 
within  the  purview  of  the  statute.  The  facts 
and  circumstances  must  be  set  out  in  the  com- 
plaint from  which  the  insolvency  of  the  com- 
pany shall  appear. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  IS  2227-2236;  Dec.  Dig.  §  557.*] 

Error  to  District  Court,  Otero  County ;  be- 
fore Justices  Edward  A  Mann  and  John  R. 
McFie. 

Bill  by  Oliver  M.  Lee  and  others  against 
the  Sacramento  Valley  Irrigation  Company. 
Judgment  for  plaintiffs,  and  defendant  brings 
error.  Reversed,  and  remanded. 

A.  B.  Renehan  and  Geo.  W.  Prlchard,  for 
plaintiff  in  error.  H.  M.  Dougherty,  for  de- 
fendants in  error. 

WRIGHT,  J.  The  defendants  in  error 
herein  submit  two  questions  for  dismissal 
of  the  writ  of  error  which  must  be  first  con- 
sidered. 

1.  The  appeal  was  not  perfected  within 
the  time  required  by  law:  (a)  Because  no 
assignment  of  error  was  filed  within  the  time 
required  by  law.  (b)  Because  the  transcript 
of  the  record  was  not  filed  within  the  time 
required  bylaw.  Section  21  of  chapter 57 of 
the  Laws  of  1907  requires  that  the  plaintiff 
In  error  shall  file  in  the  office  of  the  clerk 
of  the  Supreme  Court  at  leant  10  days  before 
the  return  day  of  any  writ  of  error  a  com- 
plete transcript  of  the  record,  and  shall  as- 
sign error  and  serve  such  a  copy  of  such  as- 
signment of  error  on  the  opposite  party,  and 
file  a  copy  with  the  clerk  of  the  Supreme 
Court  on  or  before  the  return  day  to  which 
the  writ  is  returnable,  which  said  assignment 
of  error  shall  be  written  on  a  separate  paper 
and  filed  in  the  cause,  and  shall  also  be 
copied  in  the  brief  of  the  plaintiff  in  error. 
In  default  of  such  assignment  of  error  in 
finding  the  same,  the  appeal  or  writ  of  error 
may  be  dismissed  and  the  Judgment  affirm- 
ed, unless  good  cause  for  failure  be  shown. 
No  attempt  was  made  by  plaintiff  in  error 
in  this  case  to  comply  with  this  requirement 
of  the  statute  within  the  time  provided,  nor 
«vas  there  any  excuse  made  by  him  for  not  so 
doing.  This  writ  was  returnable  under  the 
law  on  21st  day  of  March,  A.  D.  1909.  On 


March  18, 1909,  six  days  after  the  time  requir- 
ed for  filing  transcript,  plaintiff  in  error  filed 
its  transcript.  On  April  12,  1909,  defendants 
in  error  filed  their  motion  to  dismiss  the 
writ  of  error  for  failure  to  file  transcript  and 
assignment  of  error  within  the  time  pro- 
vided by  law.  However,  on  March  18,  1909, 
the  Legislature  passed  an  act  enlarging  the 
return  date  on  appeals  and  writs  of  error 
from  90  to  130  days,  thereby  extending  the 
return  day  of  the  writ  of  error  herein  40 
days  from  March  21,  1909,  and  beyond  the 
12th  of  April,  1909,  the  same  being  the  date 
on  which  the  defendants  in  error  filed  their 
first  motion  to  'dismiss.  "Where  a  new 
statute  deals  with  procedure  only,  prima  fa- 
cie it  applies  to  all  actions — those  which  have 
accrued  or  are  pending  and  future  actions." 
Sutherland's  Statutory  Construction,  }  674, 
and  cases  cited.  Plaintiff  in  error  filed  its 
assignments  of  error  on  July  14,  1909,  and 
defendants  in  error  renewed  their  motion 
to  dismisB  on  August  2,  1909.  Under  the 
foregoing  statements  of  facts,  it  appears  that 
the  defendant  in  error  permitted  the  plaintiff 
in  error  to  cure  its  default  both  as  to  the 
transcripts  and  assignments  of  error  before 
taking  action,  and  under  the  decision  of  this 
court  in  Armljo  v.  Abeytia,  5  N.  M.  533,  25 
Pac.  777,  the  motion  to  dismiss  for  failure  to 
file  transcript  and  assignment  of  error  with- 
in the  time  fixed  by  law  must  be  overruled. 

2.  The  second  ground  for  dismissal  is  that 
the  judgment  and  decree  granting  the  in- 
junction and  appointing  a  receiver  in  this 
case  is  not  final,  and  therefore  not  appeala- 
ble. Under  the  organic  act,  appeals  from 
the  district  court  to  the  Supreme  Court  are 
limited  to  final  judgments  and  decrees.  A 
determination  of  what  is  a  final  Judgment 
or  decree  is  often  a  close  question.  The 
leading  case  in  the  United  States  courts  is 
Forgay  et  al.  v.  Conrad,  6  How.  201,  12  L. 
Ed.  404:  "And  when  the  decree  decides  the 
right  to  the  property  in  contest,  and  directs 
it  to  be  delivered  up  by  the  defendant  to  the 
complainant,  or  directs  it  to  be  sold,  or  di- 
rects the  defendant  to  pay  a  certain  sum  of 
money  to  the  complainant,  and  the  complain- 
ant is  entitled  to  have  such  decree  carried 
immediately  Into  execution,  the  decree  must 
be  regarded  as  a  final  one  to  that  extent,  and 
authorizes  an  appeal  to  this  court,  although 
so  much  of  the  bill  is  retained  in  the  circuit 
court  as  is  necessary  for  the  purpose  of  ad- 
justing by  a  further  decree  the  accounts  be- 
tween the  parties  pursuant  to  the  decree 
passed."  The  court  recognizes  the  doctrine 
laid  down  in  this  case,  and  approves  it  in 
Thomson  v.  Dean,  7  Wall.  345,  19  L.  Ed.  94 ; 
Railroad  Co.  v.  Bradley,  7  Wall.  575,  19  L. 
Ed.  274;  Lewisbury  Bank  v.  Sheffey,  140 
U.  S.  445,  11  Sup.  Ct  755,  35  L.  Ed.  493.  In 
the  case  of  Keystone  Manganese  A  Iron  Co. 
v.  Martin,  132  U.  S.  91,  10  Sup.  Ct  32,  33 
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L.  Ed.  275,  Mr.  Justice  Blatchford  collects 
and  discusses  the  various  decisions  upon  tills 
question  as  to  what  is  a  final  decree.  In 
the  case  of  Lewisbury  Bank  v.  Sheffey,  cited 
supra,  the  court,  in  referring  to  Keystone 
Manganese  &  Iron  Co.  v.  Martin,  says:  "It 
is  there  shown  that,  where  the  entire  sub- 
ject-matter of  a  suit  is  disposed  of  by  a  de- 
cree, the  very  fact  that  accounts  remain  to 
be  adjusted  and  the  bill  is  retained  for  that 
purpose  does  not  deprive  the  adjudication  of 
Its  character  as  a  final  and  appealable  de- 
cree." The  Supreme  Court  of  Michigan  con- 
sidered this  question  of  what  is  a  final  decree 
In  the  case  of  Barry  v.  Briggs,  22  Mich.  201 
(syllabus):  "Appeal  In  chancery.  Interlocu- 
tory order  or  decree.  The  effect  produced 
by  adjudication  in  a  chancery  suit  upon  the 
rights  and  interests  of  the  parties  is  a  better 
test  of  its  character,  whether  it  be  a  merely 
interlocutory  order  or  a  decree,  than  the 
stage  of  the  cause  at  which  it  is  made ;  and, 
whenever  a  legal  right  is  divested  by  an  or- 
der of  a  court  of  chancery,  an  appeal  lies 
to  determine  whether  it  is  legal  or  unau- 
thorized." This  is  the  leading  case  in  Michi- 
gan, and  is  universally  followed  by  the  courts 
of  that  state.  In  the  case  of  Ogden  City  v. 
Bear  Lake  &  River  Waterworks  &  Irrigation 
Co.,  16  Utah,  440,  52  Pac.  697,  41  L.  R  A. 
805,  the  Supreme  Court  of  Utah  went  into 
this  question  very  fully,  and,  while  the  facts 
in  that  case  are  not  Identical  with  the  facts 
of  the  case  at  bar  In  that  the  receivership 
in  the  Utah  case  was  ancillary  to  the  main 
case,  while  In  the  case  at  bar  the  proceeding 
for  the  appointment  of  a  receiver  is  statu- 
tory and  the  sole  and  only  proceeding  before 
the  court,  the  reasoning  of  the  court  therein 
applies  to  the  case  at  bar.  It  appears,  there- 
fore, that  there  are  two  distinct  lines  of  cas- 
es upon  the  question  of  what  constitutes  a 
final  decree.  The  United  States  cases,  which, 
of  course,  are  the  controlling  authority  in 
this  jurisdiction,  hold  that  no  judgment  or 
decree  will  be  regarded  as  final  within  the 
meaning  of  the  statutes  in  reference  to  ap- 
peals, unless  all  issues  of  law  and  fact  nec- 
essary to  be  determined  were  determined  and 
the  case  completely  disposed  of  so  far  as 
the  court  had  power  to  dispose  of  It  Unit- 
ed States  cases,  cited  supra.  See,  also,  Jung 
v.  Myer,  11  N.  M.  378,  68  Pac.  933.  The  rule, 
however,  has  been  qualified  to  the  extent 
that  the  retention  of  the  case  by  the  court 
after  decree  for  the  purpose  of  distribution 
of  funds,  etc.,  even  though  other  and  Inciden- 
tal decrees  relating  to  the  subject-matter  of 
the  original  decree  and  involving  some  of 
the  same  issues  may  be  necessary  in  order 
to  finally  dispose  of  the  case  (Keystone  Man- 
ganese &  Iron  Co.  v.  Martin;  Lewisbury 
Bank  v.  Sheffey,  cited  supra)  will  not  destroy 
its  character  as  a  final  decree  from  which 
an  appeal  may  be  taken.  On  the  other  hand, 
the  rule  laid  down  by  the  Michigan  case 
looks  rather  to  the  effect  produced  by  the 


adjudication  and  decree  upon  the  rights  and 
interests  of  the  parties  than  the  stage  of  the 
cause  at  which  the  decree  is  made. 

In  the  case  at  bar  the  application  for  an 
injunction  and  the  appointment  of  a  receiver 
Is  an  original  statutory  proceeding.  The 
granting  of  the  injunction  and  the  appoint- 
ment of  the  receiver  depends  solely  upon  the 
finding  of  the  court  upon  the  jurisdictional 
question  of  the  insolvency  of  the  corporation, 
coupled  with  the  finding  as  to  the  ability  of 
said  corporation  and  its  officials  to  resume  its 
business  in  a  short  time  with  safety  to  the 
public,  its  stockholders,  and  creditors.  The 
main  jurisdictional  question  is  that  of  in- 
solvency. The  court  having  found  these 
facts,  may  thereafter  enjoin  further  exercise 
of  corporate  powers  and  franchises  by  the 
corporation  and  appoint  a  receiver  to  take 
possession,  manage,  control,  and  dispose  of 
all  of  the  property  and  assets  of  such  corpo- 
ration. Sections  72,  78,  c.  79,  Laws  1906. 
The  court  having  found  the  corporation  in- 
solvent and  unable  to  resume  its  business 
may  thereafter,  in  case  of  necessity,  order  a 
reference  to  determine  the  indebtedness  of 
the  incorporation,  direct  a  sale  by  the  receiv- 
er of  any  and  all  of  the  properties  of  the 
corporation,  and  pay  off  and  discharge  all 
claims  against  the  corporation.  Sections  78, 
92,  c  79,  Laws  1905.  When  the  debts  have 
been  paid  or  provided  for,  there  remain  two 
methods  of  finally  disposing  of  the  affairs  of 
the  corporation,  namely,  the  court  upon 
showing  made  by  the  officers  and  stockhold- 
ers that  additional  funds  have  been  raised  to 
rehabilitate  the  corporation  may  direct  the 
receiver  to  reconvey  to  the  corporation  all  of 
its  property,  franchises,  rights,  and  effects, 
and  thereafter  the  corporation  may  resume 
control  of  and  enjoy  the  same  as  fully  as  if 
the  receiver  had  never  been  appointed.  On 
the  other  hand,  In  case  of  no  such  reconvey- 
ance, the  court  may  in  its  discretion  dissolve 
the  corporation.  Section  76,  c  79,  Laws  1905. 
The  sections  of  the  statute  above  referred 
to  place  extraordinary  power  in  the  hands 
of  the  court  The  finding  of  insolvency,  to- 
gether with  the  finding  that  the  corporation 
cannot  resume  its  business  within  a  short 
time  with  safety  to  the  public,  its  stockhold- 
ers, and  creditors,  is  a  final  determination 
of  such  facts.  It  is  upon  such  finding  by  the 
court  that  the  right  to  the  injunction  and 
receivership  is  predicated.  No  further  action 
of  the  court  is  contemplated  with  respect 
thereto.  Errors  of  the  trial  court  i*  any, 
in  the  granting  of  such  injunction  and  the 
appointment  of  a  receiver  and  In  the  findings 
necessarily  precedent  thereto,  can  only  re- 
view on  appeal  or  writ  of  error.  In  the  case 
at  bar,  if  the  plaintiff  in  error  were  compel- 
led to  wait  until  after  there  had  been  either 
a  decree  of  reconveyance  or  a  dissolution  of 
the  corporation  before  an  appeal  would  lie, 
the  order  of  receivership  would  have  spent 
Its  force,  and  the  errors,  If  any,  in  the  ap- 
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polntment  of  the  receiver  and  the  injury 
resulting  therefrom,  would  be  so  far  in  the 
past  as  to  be  beyond  the  power  of  the  appel- 
late court  to  correct  In  other  words,  the 
corporation  would  be  helpless,  its  business 
destroyed,  its  properties  and  franchises  gone 
beyond  the  hope  of  recovery.  The  order 
granting  the  injunction  and  appointing  the 
receiver  was  final  as  to  such  matters.  It 
finally  disposed  of  the  question  of  insolvency, 
which  was  and  is  the  main  Jurisdictional 
fact;  and,  further,  finally  determined  the 
rights  of  the  corporation  to  the  possession 
and  control  of  its  properties  and  franchises 
under  the  finding  of  insolvency.  It  divested 
them  of  all  their  rights  and  properties,  and 
ousted  its  officers,  all  as  a  result  of  the 
finding  in  tha  original  decree  upon  the  Ju- 
risdictional facts  of  insolvency. 

Our  corporation  act  is  copied  from  the 
New  Jersey  act.  Upon  this  question  of  the 
finality  of  the  decree  granting  an  injunction 
and  appointing  a  receiver  under  the  statutory 
proceeding  authorized  by  such  acts  Steven- 
son, V.  C,  in  the  case  of  Pierce  v.  Old  Do- 
minion Copper  Mining  &  Smelting  Co.,  67 
N.  J.  Eq.  389,  58  Atl.  319,  gives  a  complete 
review  and  history  of  the  New  Jersey  cor- 
poration act  In  passing  upon  this  question 
the  court  uses  the  following  language:  "The 
order  appointing  a  receiver  is  not  necessari- 
ly a  part  of  the  final  decree.  The  final  de- 
cree Is  the  decree  for  an  injunction,  this 
most  effective  and  fatal  decree,  which  vir- 
tually destroys  the  corporation,  like  a  Judg- 
ment of  ouster  in  a  quo  warranto 'case,  and 
prevents  the  corporation  from  perpetrating 
fraud.  The  order  appointing  a  receiver  may 
be  made  in  connection  with  and  as  a  part  of 
the  final  decree,  or  may  be  made  at  any 
time  after  the  final  decree,  as  the  statute  ex- 
pressly provides.  The  order  appointing  a 
receiver  may  be  embodied  in  the  final  decree, 
or  may  constitute  the  subject-matter  of  a  sep- 
arate subsequent  order.  Considered  by  itself, 
the  order  appointing  a  receiver  is  properly 
to  be  classified  among  Interlocutory  orders. 
It  has  never  been  intimated,  so  far  as  I  am 
aware,  that  the  decree  of  the  court  of  chan- 
cery, made  upon  the  summary  hearing,  pre- 
scribed by  the  statute,  either  dismissing  the 
petitioner's  petition  or  the  complainant's  bill, 
or  ordering  that  the  statutory  injunction  be 
Issued,  disabling  the  corporation  from  the 
exercise  of  its  franchise,  is  not  a  final  de- 
cree." 

In  the  case  at  bar  the  order  granting  the 
injunction  and  appointing  a  receiver  is  one 
order  so  that  they  must  be  considered  to- 
gether in  discussing  this  case.  In  the  case 
of  Rawnsley  v.  Trenton  Mutual  Life  Ins.  Co., 
9  N.  J.  Eq.  95,  it  Is  held  that:  "The  exercise 
of  the  powers  conferred  by  the  statute  upon 
the  court  of  chancery  with  respect  to  the  Is- 
suing of  an  injunction  against  an  insolvent 
corporation  was  'a  summary  proceeding,  and 
in  its  nature  and  effect  a  final  hearing  upon' 


the  merits  of  the  bill  of  complaint."  Pierce 
v.  Old  Dominion  Copper  Mining  &  Smelting 
Co.,  67  N.  J.  Bq.  410,  58  Atl.  323:  "On  the 
return  day  of  the  order  to  show  cause  the 
statute  prescribes  a  'summary'  hearing  of 
the  'affidavits,  proofs,  and  allegations  which 
may  be  offered  on  behalf  of  the  parties.'  Un- 
der our  modern  practice  in  the  Vice  Chan- 
cellors' courts,  this  summary  hearing  often 
Is,  and  always  will  be,  where  Justice  so  re- 
quires a  complete  trial  of  the  issues  present- 
ed by  the  pleadings.  The  defendant  corpo- 
ration may  present  an  answer  or  only  affi- 
davits, or  may,  without  answer  or  affida- 
vits, contest  the  charges  contained  In  the 
complainant's  petition  or  bill.  Under  the 
old  practice,  where  the  proofs  In  equitable 
actions  were  In  the  form  of  depositions,  the 
very  sharp  distinction  between  an  interlo- 
cutory motion  for  a  receiver  in  an  ordinary 
equity  suit  and  this  summary  final  hearing 
In  our  statutory  action  would  naturally  not 
be  so  perceptible  as  it  is  at  the  present  time. 
If,  upon  the  summary  hearing  (the  witnesses 
On  both  sides,  for  instance,  being  sworn  In 
open  court,  and  the  proceeding  being  indis- 
tinguishable from  an  ordinary  final  hearing), 
the  decree  goes  that  the  corporation  be  en- 
Joined  from  exercising  its  franchises,  the 
proceeding  as  a  suit  inter  partes  is  ended,  and 
what  follows  is  the  administration  of  a  trust 
under  the  direction  of  the  court.  This  trust 
arises  from  the  situation  created  by  an  in- 
junction, which  disables  the  corporation  from 
exercising  its  franchises  and  taking  care  of 
its  property.  After  the  summary  final  hear- 
ing no  process  of  subpoena  is  issued,  or  ought 
to  be  Issued.  The  entire  function  of  process 
has  been  performed  by  service  of  the  stat- 
utory notice  under  the  direction  of  the  court. 
Whether  the  corporation  has  submitted  an 
answer  upon  the  summary  hearing,  or  only 
offered  affidavits,  or  has,  without  answer  or 
aflldavita,  appeared  and  contested  the  com- 
plainant's case,  or  has  made  default,  no  other 
subsequent  final  hearing  can  be  made.  Long 
before  any  subsequent  final  hearing  could  be 
brought  on  under  the  practice  of  the  court,, 
the  entire  assets  of  the  insolvent  corporation 
might  be  converted  into  cash  and  distributed, 
and  under  a  comparatively  recent  statute  the 
corporation  Itself  might  be  dissolved  by  an 
order  of  the  court  made  in  the  cause  or  pro- 
ceeding. The  opportunity  for  the  defend- 
ant corporation  to  file  an  answer  and  to 
litigate  the  whole  cause  of  action  set  forth 
in  the  bill  of  petition  Is  on  the  return  day 
of  the  order  to  show  cause  at  the  time  ap- 
pointed for  the  summary  final  hearing.  Both 
parties  on  this  hearing  under  our  settled 
practice  are  allowed  an  ample  opportunity  to 
present  proofs."  The  effect  of  such  a  decree 
clearly  brings  it  within  the  rule  laid  down 
In  Michigan  and  Utah  cases,  cited  supra. 

The  question  now  resolves  itself  into  a  de- 
termination of  whether  such  a  decree  comes 
within  the  rule  laid  down  by  the  United 
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States  courts  as  to  what  constitutes  a  final  de- 
cree. It  would  appear  that  the  decree  grant- 
ing the  injunction  and  appointing  the  receiv- 
er was  a  final  determination  of  all  the  issues 
of  law  and  fact  involved  in  this  proceeding. 
As  a  result  of  such  decree  the  corporation  is 
clearly  out  of  the  case.  The  assets  of  the 
corporation  become  a  trust  fund  for  its  cred- 
itors. It  is  true  that  the  court  retains  juris- 
diction and  control  of  the  case,  and  undoubt- 
edly will  be  called  upon  to  make  further  de- 
crees and  orders  in  the  case,  but  it  cannot  be 
contended  that  any  of  such  subsequent  or- 
ders or  decrees  will  involve  any  of  the  is- 
sues settled  by  the  original  decree.  The  cor- 
poration as  a  legal  entity  has  no  more  Inter- 
est in  the  proceedings  other  than  the  general 
interest  and  right  to  see  that  its  assets  are 
disposed  of  to  the  best  advantage,  and,  if 
unable  to  raise  additional  funds  and  be  re- 
habilitated, its  rights  are  undoubtedly  finally 
determined  by  the  original  decree  granting 
the  injunction  and  appointing  the  receiver. 
Nothing  remains  to  be  done  by  the  court  ex- 
cept certain  ministerial  acts  looking  to  the 
disposition  and  distribution  of  the  assets  of 
the  corporation.  Such  being  the  case,  we 
think  that  the  decree  granting  the  Injunction 
and  appointing  the  receiver  Is  clearly  within 
the  rule  laid  down  in  the  United  States  cas- 
es, and  as  such  subject  to  appeal  or  writ  of 
error.  It  appears  from  the  record  in  this 
case  that  the  original  order  was  entered  on 
September  17,  1908,  and  that  the  motion  to 
set  aside  the  said  order  and  decree  was  de- 
cided by  the  court  in  an  order  entered  the 
27th  day  of  November,  1908,  which  said  or- 
der adjudged  and  decreed  that  the  receiver- 
ship and  injunction  should  be  continued,  and 
that  the  receiver  should  proceed  to  discharge 
his  duties.  On  the  same  day  a  further  or- 
der was  entered  directing  the  receiver  to  sell 
and  dispose  of  all  of  the  property  of  the 
plaintiff  in  error.  For  the  purposes  of  this 
hearing  and  appeal,  the  two  orders  were  con- 
sidered as  one,  and  it  was  from  these  or- 
ders that  the  appeal  was  taken.  It  Is  sug- 
gested that  these  orders  were  clearly  inter- 
locutory, and  not  appealable.  However,  it  is 
undoubtedly  the  rule  that  the  pendency  of 
a  motion  to  set  aside  the  decree  when  filed 
in  due  time  clearly  suspends  the  operation  of 
the  original  decree,  so  that  it  does  not  take 
final  effect  for  purposes  of  writ  of  error  un- 
til such  motion  is  disposed  of.  Memphis  v. 
Brown,  94  U.  S.  717,  24  L.  Ed.  244.  We  must 
therefore  hold  that  the  order  granting  the  in- 
junction and  appointing  the  receiver  herein 
is  a  final  decree  within  the  meaning  of  the 
organic  act  relating  to  appeal  and  writ  of 
error. 

This  brings  us  to  a  consideration  of  the 
merits  of  the  case.  The  plaintiff  in  error  as- 
signed seven  grounds  of  error,  all  of  which 
are  to  the  same  effect,  namely,  that  the  com- 
plaint does  not  sufficiently  state  the  facts 
and  circumstances  of  insolvency  to  make  a 
case  within  the  purview  of  the  statute.  Ob- 


jections to  the  sufficiency  of  the  complaint 
was  taken  by  motion  to  vacate  and  set  aside 
the  original  decree.  The  complaint  after  set- 
ting out  the  purely  formal  matters,  including 
the  allegation  of  indebtedness  to  the  plaintiff 
below,  alleges  "that  the  said  corporation  is 
Insolvent  and  has  suspended  Its  ordinary 
business  for  want  of  funds  to  carry  on  the 
same."   Section  72,  c.  79,  Laws  1905,  under 
which  this  proceeding  is  brought,  is  in  part 
as  follows:  "Whenever  any  corporation  shall 
become  insolvent  or  shall  suspend  its  ordi- 
nary business  for  want  of  funds  to  carry 
on  the  same,  any  creditor  or  stockholder  may 
by  complaint  setting  forth  the  facts  and  cir- 
cumstances of  the  case  apply  to  the  district 
court  for  a  writ  of  injunction  and  the  ap- 
pointment of  a  receiver  or  receivers  or  trus- 
tees, and  the  court  being  satisfied  by  affida- 
vit or  otherwise  of  the  sufficiency  of  said  ap- 
plication, and  of  the  truth  of  the  allegations 
contained  In  the  complaint,  and  upon  such 
notice,  if  any,  as  the  court  by  order  may  di- 
rect, may  proceed  In  a  summary  way  to  hear 
the  affidavits,  proofs,  and  allegations  which 
may  be  offered  on  behalf  of  the  parties,  and 
if  upon  such  Inquiry  it  shall  appear  to  the 
court  that  the  corporation  has  become  insol- 
vent and  Is  not  about  to  resume  its  business 
in  a  short  time  thereafter,  with  safety  to  the 
public  and  advantage  to  the  stockholder,  it 
may  issue  an  Injunction,"  etc.    As  it  has 
been  heretofore  said,  our  corporation  act 
has  been  taken  almost  word  for  word  from 
the  New  Jersey  corporation  act,  with  only 
such  changes  in  phraseology  as  may  be  nec- 
essary from  the  difference  In  the  system  of 
courts.  In  the  case  of  Armijo  v.  Armijo.  4  N. 
M.  (Gild.)  67,  13  Pac.  92,  this  court  has  laid 
down  the  rule  "to  the  effect  that  in  adopting 
the  statute  of  another  state  or  territory  there 
is  also  adopted  the  construction  placed  upon 
it  by  the  courts  of  such  state  or  territory, 
unless  for  some  good  reason  the  courts  of 
the  state  or  territory  adopting  the  statute 
should  see  proper  to  refuse  to  follow  such 
decisions  as  sound  interpretations  of  the 
statute.   See,  also,  Bullard  v.  Lopez,  7  N.  M. 
663,  37  Pac.  1103;  Reymond  v.  Newcomb,  10 
N.  M.  151,  61  Pac.  205.    Referring  to  the 
New  Jersey  decision,  we  find  that  the  ques- 
tion raised  by  the  assignment  of  error  here- 
in has  been  directly  passed  upon  by  the  New 
Jersey  courts.    In  the  case  of  New  Found- 
land  Railroad  Construction  Co.  v.  Schack, 
40  N.  J.  Eq.  228,  1  Atl.  25,  the  court  had  un- 
der consideration  a  bill  in  chancery  In  which 
the  allegations  upon  the  issue  of  Insolvency 
was  almost  word  for  word  with  that  In  the 
case  at  bar.    The  court  passing  upon  this 
said:  "With  respect  to  the  insolvency  of  the 
corporation,  the  only  allegations  In  the  bill 
are  that  the  company  is  indebted  to  divers 
persons  in  a  large  sum  of  money  for  goods 
furnished  and  work  and  labor  done  and  mon- 
ey advanced  to  and  for  the  said  company  at 
their  request  and  upon  their  order,  as  the 
complainant  has  been  informed  and  believe*, 
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that  the  company  is  insolvent,  and  that  it  has 
suspended  its  business  for  want  of  funds  to 
carry  on  the  same.  These  allegations  are  in- 
sufficient to  make  a  case  within  the  purview 
of  the  statute.  The  facts  and  the  circum- 
stances must  be  set  out  in  the  bill  from 
which  the  Insolvency  of  the  company  shall 
appear.  Rawnsley  v.  Trenton  Life  Ins.  Co., 
9  N.  J.  Eq.  96,  847."  See,  also,  Atlantic  Trust 
Co.  v.  Consolidated  Electric  Storage  Co.,  49 
N.  J.  Eq.  405,  23  Atl.  934;  Rawnsley  et  al. 
v.  Trenton  Mutual  Life  Ins.  Co.,  9  N.  J.  Eq. 
95. 

Following  the  decisions  of  the  New  Jersey 
courts,  we  must  therefore  hold  that  the  com- 
plaint in  the  case  at  bar  does  not  sufficient- 
ly state  the  facts  and  circumstances  to  make 
a  case  within  the  purview  of  the  statute, 
and,  being  wholly  insufficient,  the  court 
should  not  have  granted  the  injunction  or  ap- 
pointed the  receiver.  The  decree  of  the 
court  granting  the  injunction  and  appointing 
the  receiver  together  with  all  subsequent  de- 
crees and  orders  made  in  such  receivership 
are  therefore  reversed,  and  the  case  remand- 
ed, with  instructions  to  the  court  to  grant 
leave  to  the  plaintiff  below  to  amend  his 
complaint  upon  terms  within  20  days  from 
the  filing  of  the  mandate  from  this  court  in 
the  district  court;  otherwise  to  dismiss  the 
same  without  prejudice. 

POPE  C.  J.,  and  PARKER,  ABBOTT, 
and  MECHEM,  JJ.,  concur.  McFTE,  J., 
having  heard  a  portion  of  this  case  in  the 
district  court,  did  not  participate. 


In  re  DYE'S  ESTATE. 
DTE  v.  MEECE 
(Supreme  Court  of  New  Mexico.  Feb.  4,  1911.) 

1.  Election  of  Remedies  (§  7*)— Acts  Con- 
stitutino  Election. 

No  act  is  decisive  so  as  to  constitute  a 
conclusive  election  unless  the  remedial  right  on 
which  such  action  is  based  Is  irreconcilable 
with  the  remedial  right  which  the  subsequent 
action  is  brought  to  enforce. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent.  Dig.  j.12;  Dec.  Dig.  §  7.*] 

2.  Election  of  Remedies  (J  7*)— Acts  Con- 
stituting Election. 

An  appeal  from  a  judgment  dismissing  an 
action  by  an  heir  to  revoke  the  probate  of  a 
will  on  the  ground  of  the  infancy  of  the  heir  is 
not  abandoned  because  the  heir  on  attaining  full 
age  brings  a  subsequent  action  to  revoke  the 
probate;  the  subsequent  action  not  being  an 
election  of  remedies. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  §  12;  Dec.  Dig.  §  7*] 

Wright  and  Roberts,  JJ.,  dissenting. 

Appeal  from  District  Court,  Bernalillo 
County;  before  Justice  Ira  A.  Abbott 

Proceedings  for  the  probate  of  the  will  of 
Sarah  Ellen  Dye,  deceased.  From  an  order 
refusing  to  vacate  a  judgment  dismissing  the 
action  to  vacate  the  probate,  Ora  Butler 


Meece  appeals.  Motion  to  dismiss  appeal 
overruled. 

Nelll  B.  Field  and  Maco  &  Minor  Stew- 
art fpr  appellant.  Marron  &  Wood,  for  ap- 
pellee. 

MECHEM,  J.  This  comes  up  upon  mo- 
tion of  the  appellee  to  dismiss  the  appeal, 
assigning  as  grounds  of  said  motion  to  dis- 
miss: 

First  That  "the  motion  to  vacate  the 
judgment  and  reinstate  the  cause  was  not 
a  motion  for  a  new  trial,  did  not  suspend 
the  judgment,  and  therefore  did  not  extend 
the  time  for  taking  an  appeal,"  the  basis  of 
this  ground  being  that  more  than  one  year 
elapsed  after  the  rendition  of  the  judgment  of 
the  court  below  dismissing  the  action;  that 
thereafter  a  motion  to  set  aside  and  vacate 
said  order  of  dismissal  was  made  and  taken 
under  advisement  for  some  months  by  the 
trial  court  before  said  motion  was  finally  re- 
fused, and  an  appeal  was  taken  within  one 
year  after  the  entry  of  an  order  overruling 
the  motion  to  vacate  and  set  aside  the  judg- 
ment of  dismissal,  but  more  than  one  year 
after  the  rendition  of  the  judgment  The 
contention  of  the  appellee  is  that  this  motion 
to  vacate  and  set  aside  the  judgment  was 
different  from  that  of  a  new  trial,  In  that  It 
did  not  suspend  the  judgment  and  therefore 
did  not  extend  the  time  for  taking  an  appeal. 
This  point  was  settled  adversely"  to  appel- 
lee's contention  by  the  recent  decision  of 
Sacramento  Valley  Irrigation  Co.  v.  Oliver 
M.  Lee  (not  officially  reported)  113  Pac.  834. 

Second.  The  second  ground  assigned  for 
dismissal  is  that  "the  appellant  abandoned 
her  right  to  appeal  from  the  judgment  of 
dismissal  when  she  commenced  her  proceed- 
ings anew  In  the  probate  court." 

A  short  statement  of  the  proceedings  had 
in  this  case  is  necessary  to  show  the  basis 
of  this  objection.  This  was  a  case  brought 
originally  in  the  probate  court  by  the  ap- 
pellant to  revoke  the  probate  of  a  will.  The 
case  was  tried  in  the  probate  court  appeal- 
ed to  the  district  court,  where,  It  being 
shown  that  the  appellant  was1  not  of  legal 
age,  the  court  for  that  reason  entered  judg- 
ment of  dismissal.  Motion  was  made  to 
vacate  and  set  aside  said  order.  The  trial 
judge  overruled  the  motion  to  set  aside  and 
vacate  the  Judgment  on  the  24th  day  of 
May,  1909,  and  thereafter,  on  the  4th  day 
of  May,  1910,  an  order  was  entered  granting 
the  appeal.  Upon  the  4th  day  of  October, 
1909,  the  appellant  having  become  of  age, 
instituted  a  new  proceeding  in  the  probate 
court  to  revoke  the  will.  This  proceeding 
was  dismissed  by  the  probate  court  upon 
the  motion  of  appellee,  in  which  motion 
grounds  were  assigned  In  support  thereof, 
first,  of  the  existence  of  this  pending  appeal, 
also  of  a  pending  appeal  in  the  Supreme 
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Court  of  the  United  States  upon  a  writ  of 
mandamus  to  compel  the  district  Judge  to 
reinstate  this  cause  In  the  district  court, 
and  also  for  the  reason  that  the  petition  to 
revoke  the  probate  of  the  will  was  not  com- 
menced within  one  year,  as  provided  by  law. 
A  petition  is  now  pending  in  the  district 
court  for  a  mandamus  to  the  probate  court 
to  reinstate  the  latter  proceeding. 

In  their  brief,  in  support  of  this  motion, 
counsel  for  appellee  cite  the  following  from  2 
Cyc,  669:  "If  a  party  after  judgment  against 
him  prosecute  another  action  based  upon  the 
same  cause,  he  estops  himself  from  appeal- 
ing from  the  first  Judgment  or  from  bring- 
ing error  to  review  it."  We  believe  that  this 
statement  of  the  law  and  cases  cited  in  sup- 
pert  thereof  might  apply  to  a  case  where  an 
appellant  or  plaintiff  in  error  has  prosecuted 
another  action  to  a  conclusion ;  at  least,  this 
is  the  principle  which  is  to  be  deduced  from 
the  cases  cited,  and  we  believe  none  other 
can  be  drawn  from  them,  except  the  case 
of  Carr  v.  Casey,  20  111.  638,  in  which  at  the 
time  the  appeal  was  dismissed  a  new  suit 
was  actually  pending  In  the  court  below. 
However,  even  if  the  cases  cited  do  bear 
out  the  construction  contended  for  by  coun- 
sel, we  are  unwilling  to  follow  them. 

In  their  reply  brief  on  this  motion,  coun- 
sel for  appellee  say  they  think  that  the  rules 
governing,  their  motion  are  more  analogous 
to  those  affecting  election  of  remedies, 
though  differing  from  their  first  contention 
and  the  doctrine  of  election  in  some  particu- 
lars, and  they  suggest  in  support  of  this  po- 
sition that  the  policy  of  the  law  is  not  to  en- 
courage litigation,  or  permit  one  party  "out 
of  abundant  caution,"  to  haiass  another 
with  prolific  and  vexatious  litigation;  that 
when  the  trial  court  dismissed  the  appel- 
lant's proceedings,  and  especially  when  this 
court  refused  mandamus,  her  remedy  was 
not  in  the  least  doubtful;  that  she  had  her 
appeal  from  the  judgment  of  dismissal,  or 
she  could  accept  that  judgment  as  final  and 
commence  anew  in  the  probate  court;  and 
that  the  remedies  are  not  consistent,  and 
therefore  she  could  not  do  both.  "No  act 
is  decisive  so  as  to  constitute  a  conclusive 
election  unless  the  remedial  right  upon 
which  such  act  Is  based  is  irreconcilable 
with  the  remedial  right  which  the  subsequent 
action  or  suit  is  brought  to  enforce."  15 
Cyc.  261. 

Considering,  then,  this  appeal  and  the  new 
proceeding  attempted  to  be  instituted  by  ap- 
pellant in  the  probate  court,  are  they  ir- 
reconcilable and  inconsistent,  and,  if  so, 
wherein?  Nothing  claimed  by  either  denied 
anything  claimed  by  the  other.  Appellant 
brings  this  appeal  to  correct  an  error  she 
says  was  committed  to  her  injury  by  the 
lower  court  She  brought  the  new  pro- 
ceeding In  the  probate  court  to  have  the 


probate  of  her  mother's  will  revoked.  She 
can  claim  error  in  the  Judgment  of  the  court 
below,  and  at  the  same  time  that  there  ex- 
ist good  and  sufficient  reasons  why  the  pro- 
bate of  her  mother's  will  should  be  revoked, 
without  relying  upon  anything  in  the  former 
proceeding  that  negatives  or  is  incompatible 
with  what  she  must  assert  to  maintain  the 
latter.  And  while,  as  suggested  by  counsel 
for  appellee,  the  policy  of  the  law  is  not  to 
foster  or  to  encourage  litigation  or  to  permit 
one  party  "out  of  abundant  precaution"  to 
harass  another  with  prolific  and  vexatious 
litigation,  yet  we  do  not  think  the  appel- 
lant's course  in  this  controversy  subject  to 
such  criticism.  By  the  decision  of  the  dis- 
trict court  the  appellant  was  denied  the 
right  to  maintain  her  suit,  and,  feeling  her- 
self aggrieved  by  being  deprived  of  what  she 
considered  an  undeniable  right,  she  appeal- 
ed, and  asks  this  court  to  restore  to  her 
that  which  she  has  been  refused.  But  appeals 
cannot  be  disposed  of  immediately,  and  there 
is  a  statute  which  fixes  a  limitation  of  one 
year  in  proceedings  to  revoke  the  probate 
of  a  will,  the  time  to  run  from  the  date  of 
probate.  It  would  be  unjust  to  hold  that  a 
party  who  "reasonably  deemed"  that  a  judg- 
ment against  her  was  erroneous  should  be 
compelled  to  elect  whether  she  would  waive 
the  error  and  commence  anew,  and  thus  ad- 
mit the  judgment  was  right,  when  she  felt 
that  it  was  wholly  wrong,  or  stake  her  all 
upon  an  appeal  Her  only  safe  course  was 
to  commence  anew  in  the  probate  court,  so, 
if  the  appeal  was  decided  against  her,  she 
would  still  have  the  opportunity  to  enforce 
her  rights,  which  opportunity  the  law  is 
popularly  supposed  to  afford  to  those  living 
under  it.  Therefore  we  hold  that  the  action 
of  appellant  in  filing  her  second  petition  in 
the  probate  court  did  not  constitute  an  elec- 
tion of  remedies  on  her  part 

For  the  foregoing  reasons,  the  motion  to 
dismiss  the  appeal  is  overruled. 

POPE,  O.  J.,  and  McFIE  and  PARKER, 
JJ.,  concur.  WRIGHT  and  ROBERTS,  JJ., 
dissent  ABBOTT,  J.,  tried  this  case  below, 
and  does  not  participate  in  this  decision. 


EAGLE  MINING  &  IMPROVEMENT  CO.  v. 
LUND. 

(Supreme  Court  of  New  Mexico.  Aog .  31, 1910. 
Rehearing  Denied  Jan.  5,  1911.) 

(SyUdbuM  by  tk«  Court.) 

L  Appeal  and  Ebbob  (|  800*) — Dismissal — 
Time  fob  Motion. 

Where  the  plaintiff  in  error  file*  a  tran- 
script of  the  record,  but  not  as  required  by 
section  20,  c.  67,  Laws  19071  10  days  before 
the  return  day  of  the  writ  and  also  files  assifn- 
ments  of  error,  but  not  before  the  return  day 
of  such  writ  a  motion  to  dismiss  the  writ  of 
error  on  those  grounds,  not  made  until  aftsr 
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such  filing,  will  be  denied.  Armijo  ▼.  Abeytla, 
5  N.  M.  538,  25  Pac  777. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  3165,  3166;  Dec.  Dig.  f 
800.*] 

2.  Appeal  and  Ebbob  (I  78*>- Decisioh  s  Re- 

V IS W ABLE — FlNAXJTT  OP  DBTBBMIKATION— 

"Final  Decree." 

A  decree  granting  an  injunction  and  ap- 
pointing a  receiver  for  an  insolvent  corporation 
under  the  provisions  of  sections  72  and  78  of 
chapter  79  of  the  Laws  of  1907  is  a  final  decree 
within  the  terms  of  the  organic  act  relating  to 
appeals  and  writs  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  <|  426,  464-483;  Dec  Dig.  | 
78.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  8,  pp.  2774-2708;  vol.  8,  p.  7663.] 

8.  Appeal  and  Ebbob  (|  78*)— Decisions  Re- 
viewable—Interlocutory  Orders. 

A  decree  appointing  a  receiver  to  take  pos- 
session of  all  ana  every  the  estate,  real,  person- 
al, and  mixed,  of  an  insolvent  corporation, 
with  power  to  collect  and  take  possession  of  all 
the  properties  and  assets  of  the  corporation, 
and  to  make  an  inventory  of  the  same  and  to 
abide  the  farther  orders  of  the  court  with  re- 
lation thereto  considered  by  itself,  there  hav- 
ing been  no  injunction  previously  granted  by 
the  court  as  provided  in  section  <2  of  chapter 
79  of  the  Laws  of  1905,  is  properly  classified 
as  an  interlocutory  order  or  decree,  and  not 
subject  to  appeal  or  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  78.*] 

Error  to  District  Court,  Chaves  County; 
before  Justice  William  H.  Pope. 

Action  by  Robert  B.  Lund  against  the  Eagle 
Mining  &  Improvement  Company.  Decree 
for  plaintiff,  and  defendant  brings  error. 
Dismissed. 

This  Is  an  action  brought  by  the  defend- 
ant in  error  In  the  district  court  of  Chaves 
county  under  the  provisions  of  sections  72 
and  73' of  the  Laws  of  1905  for  an  injunction 
restraining  the  plaintiff  in  error,  a  mining 
corporation  organized  under  the  laws  of  New 
Mexico,  with  its  principal  office  and  all  of 
its  property  within  the  county  of  Lincoln, 
from  continuing  to  exercise  its  corporate 
powers  and  franchises  and  appointing  a  re- 
ceiver to  take  charge  of  and  administer  the 
properties  and  effects  of  the  plaintiff  in  er- 
ror. Objections  were  taken  to  the  form  and 
sufficiency  of  the  complaint,  but  It  is  not 
necessary  to  pass  upon  such  objections  at 
this  time,  and  therefore  no  further  statement 
of  the  contents  of  the  pleadings  will  be  made. 
Upon  the  filing  of  the  complaint  the  court 
made  its  order  to  show  cause  why  the  relief 
prayed  for  in  the  complaint  should  not  be 
granted.  Upon  the  return  of  the  order  to 
show  cause,  and  after  answer  had  been  filed 
and  hearing  had,  the  court  granted  a  pre- 
liminary Injunction  restraining  the  corpora- 
tion from  transferring  or  disposing  of  its  per- 
sonal properties,  refusing,  however,  at  that 
time,  to  grant  the  statutory  injunction  pray- 
ed for  in  the  complaint,  and  further  refus- 
ing at  that  time  to  appoint  the  receiver  as 
prayed  for  in  the  complaint  Thereafter,  aft- 


er various  hearings  had  been  had  upon  mo- 
tions for  rehearing  and  new  trial,  the  court, 
upon  the  22d  of  June,  1908,  filed  its  findings 
of  fact  as  follows:  "Upon  the  pleadings  and 
proofs  submitted,  it  is  found  by  the  court 
that  the  defendant  corporation  Is  Insolvent, 
and  cannot,  as  now  conditioned,  conduct  its 
business  in  the  future  with  safety  to  the  pub- 
lic or  advantage  to  the  stockholders'  •  •  • 
A  decree  may  accordingly  be  drawn  granting 
the  relief  prayed  in  the  complaint  and  as 
provided  by  chapter  79  of  the  Laws  of  1905." 
Upon  this  finding  of  fact,  after  considerable 
delay,  on  the  18th  of  September,  1908,  the 
court  entered  a  decree  based  upon  the  fore- 
going finding  of  fact  appointing  one  Jemes 
Sims  of  Lincoln  county  receiver  of  all  and 
every  the  estate,  real,  personal,  and  mixed, 
of  the  Eagle  Mining  &  Improvement  Com- 
pany, with  power  to  collect  and  take  pos- 
session of  all  the  properties  and  assets  of 
the  corporation;  that  he  make  an  inventory 
of  the  same,  and  abide  the  further  orders 
of  the  court.  At  no  time  in  the  proceedings 
was  the  injunction  provided  In  section  72  of 
chapter  79  of  the  Laws  of  1905  granted  or 
issued  by  the  court  as  directed  in  his  find- 
ings. From  this  decree  appointing  a  receiv- 
er the  plaintiff  in  error  sued  out  his  writ, 
and  brings  the  matter  before  this  court. 

Geo.  W.  Prichard,  for  plaintiff  in  error. 
Robert  E.  Lund,  for  defendant  in  error. 

WRIGHT,  J.  (after  stating 'the  facts  as 
above).  1.  Before  taking  up  the  considera- 
tion of  the  other  features  of  this  case,  it  is 
necessary  to  dispose  of  the  motion  of  defend- 
ant in  error  to  dismiss  the  writ  of  error  for 
failure  to  file  transcript  of  the  record  and 
assignments  of  error  within  the  time  requir- 
ed by  law.  Defendant  herein  on  January 
5,  1910,  filed  his  motion  to  dismiss  the  writ 
of  error,  as  above  stated.  An  examination 
of  the  files  in  this  case  discloses  that  plain- 
tiff in  error  had  filed  its  transcript  of  rec- 
ord and  assignments  of  error,  and  thereby 
cured  Its  default  prior  to  the  filing  of  mo- 
tion to  dismiss  for  such  default.  This  mo- 
tion Is  therefore  within  the  rule  stated  In 
Armijo  v.  Abeytla,  5  N.  M.  533,  25  Pac.  777, 
and  must  therefore  be  overruled, 

2.  The  second  contention  of  the  defendant 
in  error  is  that  the  decree  appointing  a  re- 
ceiver, from  which  the  writ  of  error  is  tak- 
en, is  not  a  final  decree,  and  therefore  not 
subject  to  appeal  or  writ  of  error.  The 
question  of  the  finality  of  a  decree  granting 
the  injunction  and  appointing  a  receiver  as 
provided  In  sections  72  and  73  of  chapter  79 
of  the  Laws  of  1905  had  been  heretofore  con- 
sidered by  the  court  at  this  term  in  the  case 
of  Sacramento  Valley  Irrigation  Company  v. 
Lee,  113  Pac.  834,  in  which  a  decree  grant- 
ing the  injunction  as  provided  in  the  statute 
and  appointing  a  receiver  with  the  powers 
prescribed  In  the  statute  was  held  to  be  final 
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and  subject  to  appeal  or  writ  of  error,  In 
the  case  at  bar.  However,  the  facts  differ 
from  those  In  the  Sacramento  Valley  Irriga- 
tion Company  v.  Lee,  In  that  at  no  time  was 
the  injunction  authorized  by  section  72  of 
said  chapter  79  Issued  by  the  court  as  pre- 
scribed In  such  statute.  The  only  Injunction 
granted  at  any  time,  as  appears  from  the 
record,  was  the  preliminary  Injunction  grant- 
ed upon  the  return  of  the  order  to  show 
cause,  restraining  the  corporation  from  dis- 
posing of  its  personal  property  until  the 
further  order  of  the  court.  It  is  true  that 
subsequent  to  the  issuing  of  this  preliminary 
injunction  the  court  by  its  findings  Indicated 
that  a  decree  granting  the  relief  prayed  In 
the  complaint  might  be  drawn  and  submit- 
ted to  the  court  for  signature,  but  no  such 
decree  was  drawn  or  signed.  The  decree 
appointing  such  receiver  is  in  the  usual  form 
of  such  decrees  appointing  receivers  to  con- 
serve property  pending  final  disposition  of 
the  case  In  chief  under  orders  from  the  court. 

Sections  72  and  73  of  chapter  79  of  the 
Laws  of  1905  are  as  follows: 

"Sec  72.  Whenever  any  corporation  shall 
become  insolvent  or  shall  suspend  its  ordi- 
nary business  for  want  of  funds  to  carry 
on  the  same,  any  creditor  or  stockholder 
may,  by  complaint  setting  forth  the  facts  and 
circumstances  of  the  case,  apply  to  the 
district  court  for  a  writ  of  Injunction  and 
the  appointment  of  a  receiver  or  receivers 
or  trustees,  and  the  court  being  satisfied  by 
affidavit  or  otherwise,  of  the  sufficiency  of 
said  application,  and  of  the  truth  of  the 
allegation  contained  in  the  complaint,  and 
upon  such  notice,  if  any,  as  the  court  by  or- 
der may  direct,  may  proceed  In  a  summary 
way  to  bear  the  affidavits,  proofs  and  alle- 
gations which  may  be  offered  on  behalf  of 
the  parties,  and  if  upon  such  inquiry  it  shall 
appear  to  the  court  that  the  corporation  has 
become  Insolvent  and  is  not  about  to  resume 
its  business  in  a  short  time  thereafter  with 
safety  to  the  public  and  advantage  to  the 
stockholders,  it  may  issue  an  Injunction  to 
restrain  the  corporation  and  its  officers  and 
agents  from  exercising  any  of  its  privileges 
or  franchises  and  from  collecting  or  receiv- 
ing any  debts,  or  paying  out,  selling,  assign- 
ing or  transferring  any  of  its  estate,  moneys, 
funds,  lands,  tenements  or  effects,  except  to 
a  receiver  appointed  by  the  court,  until  the 
court  shall  otherwise  order. 

"Sec.  73.  The  district  court,  at  the  time  of 
ordering  said  injunction,  or  at  any  time  aft- 
erwards, may  appoint  a  receiver  or  receivers 
or  trustees  for  the  creditors  and  stockhold- 
ers of  the  corporation,  with  full  power  and 
authority  to  demand,  sue  for,  collect,  receive 
and  take  into  their  possession  all  the  goods 
and  chattels,  rights  and  credits,  moneys  and 
effects,  lands  and  tenements,  books,  papers, 
cboses  in  action,  bills,  notes  and  property  ot 
every  description  of  the  corporation,  and  to 
institute  suits  at  law  or  in  equity  for  the  re- 
covery of  any  estate,  property,  damages  or 


demands  existing  In  favor  of  the  corpora- 
tion, and  In  his  or  their  discretion  to  com- 
pound and  settle  with  any  debtor  or  cred- 
itor of  the  corporation  or  with  persons  hav- 
ing possession  of  its  property  or  in  any  way 
responsible  at  law  or  In  equity  to  the  corpora- 
tion at  the  time  of  its  Insolvency  or  suspen- 
sion of  business,  or  afterwards  upon  such 
terms  and  in  such  manner  as  he  or  they 
shall  deem  just  and  beneficial  to  the  corpora- 
tion, and  in  case  of  mutual  dealings  between 
the  corporation  and  any  person  to  allow  just 
offsets  In  favor  of  such  person  In  all  cases 
in  which  the  same  ought  to  be  allowed  ac- 
cording to  law  and  equity;  a  debtor  who 
shall  have  in  good  faith  paid  his  debt  to  the 
corporation  without  notice  of  its  Insolvency 
or  suspension  of  business,  shall  not  be  liable 
therefor,  and  the  receiver  or  receivers  or 
trustees  shall  have  power  to  sell,  convey 
and  assign  all  the  said  estate,  rights  and  in- 
terests, and  shall  hold  and  dispose  of  the 
proceeds  thereof  under  the  directions  of  the 
district  court;  the  word  'receiver'  as  used  in 
this  act  shall  be  construed  to  include  receiv- 
ers and  trustees  appointed  as  provided  by 
this  act" 

In  passing  upon  the  question  of  the  final- 
ity of  a  decree  appointing  a  receiver  for  an 
insolvent  corporation  independently  and  sep- 
arately from  the  injunction,  provided  in  sec- 
tion 72,  quoted  supra,  Stevenson,  V.  C,  in 
the  case  of  Pierce  v.  Old  Dominion  Copper 
Mining  &  Smelting  Company,  87  N.  J.  Eg. 
399,  417,  58  Atl.  319,  326,  uses  the  following 
language:  "The  order  appointing  a  receiver 
Is  not  necessarily  a  part  of  the  final  decree. 
The  final  decree  Is  the  decree  for  an  Injunc- 
tion, this  most  effective  and  fatal  decree, 
which  virtually  destroys  the  corporation,  like 
a  judgment  of  ouster  in  a  quo  warranto  case, 
and  prevents  the  corporation  from  perpetrat- 
ing fraud.  The  order  appointing  a  receiver 
may  be  made  In  connection  with  and  as  a 
part  of  the  final  decree,  or  may  be  made  at 
any  time  after  the  final  decree,  as  the  stat- 
ute expressly  provides.  The  order  appoint- 
ing a  receiver  may  be  embodied  In  the  final 
decree,  or  may  constitute  the  subject-matter 
of  a  separate  subsequent  order.  Considered 
by  itself,  the  order  appointing  a  receiver  is 
properly  to  be  classified  among  Interlocutory 
orders.  It  has  never  been  intimated,  so  far 
as  I  am  aware,  that  the  decree  of  the  court 
of  chancery  may  upon  the  summary  hearing 
prescribed  by  the  statute,  either  dismissing 
the  petitioner's  petition  or  the  complainant's 
bill,  or  ordering  that  the  statutory  injunc- 
tion be  issued,  disabling  the  corporation  from 
the  exercise  of  its  franchises,  Is  not  a  final 
decree."  See,  also,  the  case  of  Franklin 
Electric  Light  Co.  v.  Ft  Wayne  Electric 
Corporations,  58  N.  J.  Eq.  543,  43  Atl.  650. 
The  wording  of  the  decree  in  the  case  at  bar 
In  Itself  Indicates  that  the  decree  appointing 
such  receiver  should  be  merely  an  interlocu- 
tory order.  Such  being  the  case,  the  order 
as  It  now  stands  appointing  a  receiver,  be- 
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ing  purely  Interlocutory  In  form,  la  not  sub- 
ject to  appeal  or  writ  of  error.  If  the  de- 
cree appointing  a  receiver  in  this  case  had 
been  drawn  with  an  order  or  decree  granting 
the  injunction  provided  in  the  statute,  there 
could  be  no  question  whatever  but  what  such 
decree  would  be  a  final  decree  and  as  such 
subject  to  appeal  or  writ  of  error. 

There  may  be  some  question  as  to  Just 
what  the  main  case  is  in  which  the  decree 
appointing  the  receiver  Is  deemed  interlocu- 
tory, but  this  is  not  a  question  we  are  bound 
to  consider  in  this  court  Such  question  can 
be  disposed  of  by  the  lower  court  on  a  mo- 
tion to  reform  the  decree  so  as  to  correspond 
with  the  findings  of  fact  made  by  the  court. 

In  view  of  the  above  we  cannot  go  Into  the 
merits  of  the  case.  The  writ  of  error  is 
therefore  dismissed,  with  costs,  and  it  is  so 
ordered. 

McFIE,  PARKER,  ABBOTT,  and  ME- 
CHEM,  JJ.,  concur.  POPE,  O.  J.,  having 
tried  the  case  below,  did  not  participate  in 
this  opinion. 


TERRITORY  v.  PETTINE. 
(Supreme  Court  of  New  Mexico.   Feb.  1,  1911. 
On  Motion  for  Rehearing,  Feb.  11,  1911.) 

1.  Criminal  Law  ($  905*)— New  Tbial— Mo- 
tion—Functions. 

The  ordinary  function  of  a  motion  for  new 
trial  is  to  call  the  attention  of  the  trial  court 
to  errors  committed  on  the  trial  and  preserve 
the  questions  for  review  on  appeal,  and  the  er- 
rors included  are  errors  of  law  and  of  fact,  and 
of  matters  within  the  discretion  of  the  trial 
court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  f  905.*] 

2.  Cbiminal  Law  ({  1156*)— Denial  of  New 
Tbiai/— Discretion  of  Coubt. 

Where  there  was  ample  evidence  to  war- 
rant a  conviction,  though  eliminating  the  tes- 
timony of  a  witness,  the  refusal  to  grant  a  new 
trial  on  the  ground  of  the  falsity  of  the  testi- 
mony of  the  witness  as  disclosed  by  his  affi- 
davit was  within  the  court's  discretion,  and 
the  court  on  appeal,  though  having  the  right  to 
review  the  discretion  of  the  trial  court  in  re- 
fusing to  grant  a  new  trial,  will  not  disturb 
the  ruling. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  #  Cent  Dig.  §8  8067-3071;  Dec  Dig.  | 

3.  Homicide  (|  326*)— Appeal— Instructions 
—Exceptions— Sufficiency. 

Where  the  court  in  its  instructions  defined 
murder,  express  and  implied  malice,  murder  in 
the  first  degree,  deliberation  and  premeditation 
as  relating  to  murder  in  the  first  degree,  and 
justifiable  homicide,  and  defined  murder  in  the 
second  degree,  and  to  none  of  the  instructions 
were  any  exceptions  taken,  except  the  general 
exception  that  accused  excepted  to  the  giving  of 
the  instructions,  and  to  each  and  every  one  of 
them,  and  accused  in  the  motion  for  new  trial 
did  not  point  out  the  error  complained  of  as 
to  any  of  the  instructions,  errors  as  to  the  in- 
structions defining  murder  in  the  second  degree 
were  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  693;  Dec.  Dig.  g  325.*] 


4.  Cbiminal  Law  (§§  1038,  1056*)— Tbial— 
Requests — Necessity. 

Where  the  court  fails  to  instruct  fully  and 
fairly  as  to  the  law  of  the  case,  accused  must 
ask  proper  instructions  and  except  at  the  time 
to  the  failure  of  the  court  to  give  them. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  2646,  2668;  Dec.  Dig.  IS 
1038,  1056.*] 

5.  Cbiminal  Law  (§§  1038,  1056,  1064*)— 
Tbial— Exceptions— Sufficiency. 

Accused  must  call  a  specific  error  in  the 
instructions  to  the  court's  attention  by  proper 
objection  and  exception,  and  must  specifically 
and  definitely  set  forth  the  alleged  error  in  his 
motion  for  new  trial,  so  that  the  court  may  at 
the  time  consider  the  same;  and  a  ground  in 
the  motion  for  new  trial  that  the  court  did  not 
instruct  what  were  the  essential  elements  of  the 
crime,  or  what  the  jury  must  believe  to  find  ac- 
cused guilty,  is  insufficient 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §5  2646,  2668,  2670.  2676- 
2684;  Dec.  Dig.  §8  1038,  1066,  iOu^.*)1 

6.  Cbiminal  Law  (|  1064*)— Tbial— Excep- 
tions—Sufficiency. 

The  grounds  of  error  in  the  motion  for  new 
trial  that  the  court  gave  illegal,  wrongful,  im- 
proper, and  misleading  instructions,  which  were 
not  asked  for  by  accused,  and  which  were  ob- 
jected to  by  him  at  the  time  and  exceptions 
taken,  and  that  the  court  refused  to  give  legal, 
proper,  pertinent,  and  material  instructions  re- 
quested by  accused,  to  which  refusal  he  then 
and  there  excepted,  are  insufficient,  and  cannot 
be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  2676-2684;  Dec.  Dig.  f 
1064.*] 

On  Rehearing. 

7.  Cbiminal  Law  (|  1063*)— Instructions— 
Objections— Exceptions. 

Under  Comp.  Laws  1897,  §8  2996.  2997. 
requiring  the  court  to  give  instructions,  and 
providing  that  where  the  giving  or  refusal  to 
give  is  excepted  to,  the  same  may  be  without 
any  stated  reason  therefor,  and  Laws  1907,  c 
57,  J  37,  in  substance  re-enacting  Comp.  Laws 
1897,  §  3139,  providing  that  exceptions  must 
be'  taken  at  the  time,  and  no  exception  shall  be 
taken  in  any  appeal,  except  such  as  shall  have 
been  expressly  decided  in  the  trial  court  errors 
in  instructions  assigned  on  appeal  will  not  be 
considered,  where  the  record  and  bill  of  excep- 
tions fail  to  disclose  that  any  such  alleged  er- 
rors were  called  to  the  attention  of  the  trial 
court  and  by  it  decided,  but  general  exceptions 
to  an  instruction  are  sufficient  unless  the  in- 
struction is  in  part  erroneous  and  in  part  cor- 
rect; but  the  alleged  errors  in  the  instructions 
must  be  specifically  called  to  the  attention  of 
the  trial  court  and  by  it  expressly  decided, 
which  can  only  be  done  by  motion  for  new  trial, 
wherein  the  errors  relied  on  are  specifically  set 
out  and  called  to  the  attention  of  the  trial  court 
for  its  action. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2673;  Dec.  Dig.  5  1063.*] 

Appeal  from  District  Court  Bernalillo 
County;  before  Justice  Ira  A.  Abbott 

Antimo  Pettine  was  convicted  of  murder 
in  the  second  degree,  and  he  appeals.  Af- 
firmed. 

The  defendant,  Antimo  Pettine,  was  in- 
dicted for  the  crime  of  murder  by  the  grand 
Jury  of  Bernalillo  county,  the  indictment  al- 
leging, in  the  usual  form,  that  on  the  4th 
day  of  February,  1907,  the  defendant  killed 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  4  Am.  Dig.  Kay  No.  Series  &  Rep'r  Indexes 
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and  murdered  Benedlto  Berardlnelll.  To  this 
indictment  defendant  pleaded  "not  guilty," 
and  was  tried  before  a  Jury  in  November, 
1008.  Tbe  jury  returned  a  verdict  finding  the 
defendant  guilty  of  murder  In  the  second 
degree.  The  court  gave  17  paragraphs  of  in- 
structions to  the  jury,  to  the  giving  of  which 
instructions  (at  the  conclusion  of  the  same) 
the  defendant  excepted  in  tbe  following  lan- 
guage: "To  the  giving  of  said  instructions, 
and  each  and  every  one  of  them,  and  each 
paragraph  thereof,  the  defendant  then  and 
there  excepted."  The  defendant  also  moved 
the  court  to  instruct  the  jury  in  instructions 
contained  in  10  different  paragraphs,  all  of 
which  requested  instructions  were  refused  by 
the  court,  except  In  so  far  as  they  were  in- 
cluded in  the  instructions  actually  given  by 
the  court  "To  the  judgment  and  decision  of 
the  court  in  overruling  said  motion  and  re- 
fusing to  give  said  instructions,  or  any  one 
or  any  part  thereof  as  prayed  for,  the  said 
defendant  then  and  there  objected  and  ex- 
cepted." After  trial  and  verdict  the  appel- 
lant filed  his  motion  for  a  new  trial,  setting 
up  seven  grounds  of  error.  The  first  and 
second  grounds  of  error  relate  to  the  admis- 
sion and  rejection  of  evidence,  but  the  evi- 
dence is  not  set  out,  and  these  two  objec- 
tions are  not  urged  upon  appeal.  The  .third, 
fourth,  and  sixth  grounds  of  error  In  the  mo- 
tion for  new  trial  were  as  follows:  "(3)  The 
court  gave  the  Jury  illegal,  wrongful,  improp- 
er, and  misleading  instructions  in  said  cause, 
on  the  trial  thereof,  which  were  not  asked 
for  by  the  defendant,  and  which  were  object- 
ed to  by  the  defendant  at  the  time  and  ex- 
ceptions taken  to  the  overruling  of  the  objec- 
tion. (4)  The  court  refused  to  give  the  jury 
legal,  proper,  and  pertinent  and  material 
Instructions,  which  were  asked  for  by  the  de- 
fendant on  the  trial  of  said  cause,  to  which  re- 
fusal tbe  defendant  then  and  there  excepted." 
"(6)  The  court  did  not  instruct  what  were 
the  essential  elements  of  murder  In  the  sec- 
ond degree,  or  what  the  jury  must  believe  to 
find  the  defendant  guilty  from  the  evidence." 
The  fifth  ground  of  error  related  to  the  tes- 
timony of  the  witness  Campagnoli.  It  ap- 
pears from  said  assignment  of  error  that 
Campagnoli  made  an  affidavit,  which  is  at- 
tached to  the  motion  for  new  trial,  to  the 
effect  that  certain  testimony  given  by  him 
upon  the  trial  was  false,  and  it  is  alleged 
that  such  false  testimony  influenced  the  ver- 
dict of  the  Jury.  The  seventh  and  last  as- 
signment of  error  in  the  motion  for  a  new 
trial  is  merely  the  general  saving  assignment 
added  to  all  motions  for  new  trial,  and  need 
not  be  considered  upon  this  appeal.  The  mo- 
tion for  a  new  trial  was  overruled,  to  which 
ruling  of  the  court  the  defendant  duly  ex- 
cepted. 

Thomas  B.  Catron,  for  appellant  Frank 
W.  Clancy,  Atty.  Gen.,  for  the  Territory. 

WRIGHT,  J.  (after  stating  the  facts  as 
above).  The  first  ground  of  error  considered 


by  appellant  In  his  brief  is  the  one  referred 
to  in  the  statement  of  facts  as  the  fifth 
ground  of  error,  and  relates  to  the  testimony 
of  the  witness  Campagnoli.  Upon  the  trial 
of  the  case  the  witness  Campagnoli  testified 
that  the  defendant  Antlmo  Pettine,  came  to 
his  shop  about  three  months  after  the  death 
of  the  deceased,  Berardlnelll,  and  that  upon 
entering  the  shoeshop  said  to  him  (Campag- 
noli) that  he  had  killed  Benedlto  Berardl- 
nelll, and  that  if  he  had  a  chance  he  intended 
to  kill  Cesser  Grande  and  Charlie  Grande, 
or  words  tp  that  effect  In  the  affidavit  filed 
In  support  of  the  motion  for  new  trial,  the 
witness  Campagnoli  sets  out  that  on  this  oc- 
casion, when  he  had  the  conversation  in  his 
shoeshop,  he  had  never  before  seen  the  party 
who  made  this  statement;  that  at  the  time 
he  did  not  know  the  defendant  Pettine,  but 
he  supposed  it  was  Pettine;  that  at  that 
time  he,  affiant  was  intoxicated,  so  that  he 
could  not  clearly  see  the  man  to  distinguish 
who  he  was;  that  after  the  trial  was  over, 
while  he  was  on  the  train  returning  to  Santa 
Fe,  he  met  the  defendant  Pettine,  and  that 
he  then  for  the  first  time  knew  and  under- 
stood that  Pettine  was  not  the  man  who  had 
come  into  his  shop  and  made  the  statements 
as  testified  to  by  him  at  the  trial,  but  such 
person  was  some  man  unknown  to  affiant 
This  assignment  of  error,  if  raised  at  all,  Is 
here  upon  the  exception  to  the  order  overrul- 
ing the  motion  for  new  trial. 

The  ordinary  function  of  a  motion  for  new 
trial  is  to  call  the  attention  of  the  trial  court 
to  errors  committed  on  the  trial,  and  thus 
preserve  the  questions  for  review  In  the  high- 
er cdurt  Included  therein  are  both  errors 
of  law  and  errors  of  fact  or  of  matters  with- 
in the  discretion  of  the  trial  court  With 
reference  to  matters  In  the  motion  addressed 
to  the  sound  discretion  of  the  court  this 
court  in  the  case  of  the  Territory  v.  Emilto, 
14  N.  M.  147,  80  Pac.  230,  has  laid  down  the 
rule  that  the  order  overruling  the  motion 
for  new  trial  is  not  reviewable.  In  the  case 
cited,  supra,  Mr.  Justice  Parker  collected 
and  discussed  practically  all  of  the  cases  de- 
cided by  this  court  bearing  upon  that  point. 
If  the  rule  laid  down  in  the  Emllio  Case  Is 
to  be  considered  as  controlling,  no  further 
discussion  of  this  assignment  is  necessary. 

In  the  case  of  Territory  v.  Emllio,  cited 
supra,  the  question  considered  related  to  the 
disqualification  of  a  Juror,  and  it  was  held 
in  that  case  that  such  matters  were  address- 
ed wholly  to  the  discretion  of  the  trial  court, 
and  while  this  case  seems  to  lay  down  the 
broad  general  proposition  that  the  appellate 
court  cannot  under  any  circumstances  review, 
upon  appeal,  matters  wholly  within  the  dis- 
cretion of  the  trial  court  we  will,  In  view  of 
the  fact  that  counsel  have  considered  this 
assignment  with  reference  to  the  rule  laid 
down  in  the  case  of  United  States  v.  Blent, 
8  N.  M.  105,  42  Pac.  70,  consider  the  case  at 
bar  in  the  light  of  the  rule  so  laid  down.  In 
the  Biena  Case  this  court  laid  down  the  rule 
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that  this  court  will  not  review  upon  appeal 
assignments  of  error  based  upon  the  discre- 
tion of  the  lower  court  In  overruling  a  mo- 
tion for  new  trial,  unless  gross  abuse  of  such 
discretion  appears  on  the  face  of  the  record. 
In  that  case  the  court  uses  the  following  lan- 
guage: "A  trial  Judge  Is  frequently  called 
upon  to  rule  on  matters  and  material  facts 
which  he  sees  transacted  before  him,  and  of 
which  he  must  take  notice  as  substantial 
things  In'  the  case,  but  do  not  and  cannot 
become  a  part  of  the  record,  and  which  the 
appellate  court  can  have  no  knowledge  of; 
and  an  appellate  court  should  labor  to  af- 
firm the  findings  of  a  jury,  when  it  shall  ap- 
pear from  the  whole  record  that  the  trial 
court  proceeded  In  the  regular  and  orderly 
manner  prescribed  by  law,  and  that  the  re- 
sult arrived  at  by  the  Jury  was  fair  and  sub- 
stantial justice  to  all  parties.  The  granting 
or  refusing  a  new  trial  Is  a  matter  resting 
in  the  sound  discretion  of  the  trial  judge 
to  whom  It  Is  addressed,  and  it  is  not  reversi- 
ble, unless  it  shall  plainly  appear  that  such 
discretion  has  been  grossly  abused,  and  that 
does  not  here  appear." 

Admitting  the  power  of  this  court,  for  the 
sake  of  argument,  to  review  the  discretion  of 
the  trial  court  in  refusing  to  grant  a  new 
trial,  there  was  no  abuse  of  discretion  in  the 
case  at  bar.  An  examination  of  the  record 
shows  that  there  was  ample  evidence  to  war- 
rant a  conviction,  eliminating  the  testimony 
of  Campagnoll  entirely.  The  trial  court,  see- 
ing the  witness  and  his  manner  of  testifying 
upon  the  stand,  may  well  have  taken  the  posi- 
tion that  Campagnoll  was  not  worthy  of  be- 
lief, and  that  his  testimony  could  not,  under 
any  circumstances,  have  affected  the  verdict 
of  the  jury.  In  fact,  the  trial  court  may  well 
have  considered  that  his  testimony  was  fa- 
vorable to  the  defendant,  rather  than  ad- 
verse. Such  being  the  record  in  this  case, 
it  is  not  incumbent  upon  the  court,  at  this 
time,  to  determine  whether  the  case  at  bar 
should  be  said  to  be  within  the  rule  laid 
down  in  the  case  of  Territory  v.  Emilio  or 
the  case  of  United  States  v.  Blena,  cited  su- 
pra, as  under  either  view  of  the  rule  the  as- 
signment of  error  is  not  well  taken. 

2.  The  second  assignment  of  error  discuss- 
ed by  the  appellant  relates  to  alleged  error 
in  the  forth  Instruction  given  by  the  court 
The  fourth  instruction  so  given  by  the  court 
is  as  follows:  "Murder  in  the  second  degree 
Is  'all  murder  which  shall  be  perpetrated  by 
means  of  a  dangerous  weapon,  unless  it  Is 
committed  under  such  circumstances  as  con- 
stitute excusable  or  Justifiable  homicide,  or 
which  shall  be  perpetrated  unnecessarily,  ei- 
ther while  resisting  an  attempt  by  the  person 
killed  to  commit  any  offense  against  person 
or  property  or  after  such  attempt  shall  have 
failed.  The  absence  of  deliberate  premedi- 
tated design  is  what  chiefly  distinguishes  it 
from  murder  in  the  first  degree.' "  This  In- 
struction is  based  upon  the  statute  as  it  ex- 


isted prior  to  the  amendment  of  1907.  An 
examination  of  the  record  In  this  case  dis- 
closes that  the  court,  in  instruction  No.  2, 
defined  murder,  express  malice,  and  implied 
malice,  and  then  followed,  in  instruction 
No.  3,  with  a  definition  of  murder  In  the 
first  degree,  as  related  to  the  circumstances 
of  this  case.  In  instruction  No.  6  he  explain- 
ed what  Is  meant  by  the  term  "deliberation" 
and  "premeditation,"  as  related  to  murder 
in  the  first  degree,  and  in  instruction  No.  7 
he  explained  justifiable  homicide.  To  none 
of  these  Instructions,  including  instruction 
No.  4  above  quoted,  were  any  exceptions 
taken,  except  the  general  exceptions  men- 
tioned in  the  statement  of  facts,  and  In  the 
motion  for  new  trial  defendant's  counsel 
wholly  fails  to  point  out  the  error  com- 
plained of  as  to  any  of  the  above-mentioned 
Instructions,  Including  the  fourth  instruction 
defining  murder  in  the  second  degree,  above 
referred  to.  It  appears,  therefore,  that  none 
of  these  alleged  errors  are  properly  before 
this  court  for  review.  This  court  has  repeat- 
edly condemned  such  assignment  of  error 
and  refused  to  consider  the  same  upon  ap- 
peal. Territory  v.  Guillen.  11  N.  M.  209,  66 
Pac.  527;  Territory  v.  CDonnell,  4  N.  M. 
(Gild.)  208,  12  Pac  743;  Territory  v.  Yar- 
berry,  2  N.  M.  454.  In  the  case  of  Territory 
v.  Guillen,  cited  supra,  this  court  used  the 
following  language  upon  this  point:  "Ex- 
ceptions taken  during  the  trial  of  a  cause  to 
the  rulings  of  the  court  and  to  the  instruc- 
tions should  specify  wherein  counsel  con- 
tend that  the  court  has  erred,  In  order  that 
the  trial  court  may  be  given  an  opportunity 
to  correct  error  prior  to  the  close  of  the  trial, 
if  such  has  occurred,  or  such  errors  should 
be  pointed  out  in  the  motion  for  new  trial 
that  a  new  trial  may  be  granted  the  unsuc- 
cessful party,  in  case  error  has  actually  oc- 
curred. In  this  case  counsel  have  not  at- 
tempted, in  their  motions  for  new  trial  and 
In  arrest  of  judgment,  to  direct  the  court's 
attention  to  any  specific  error  in  the  instruc- 
tions of  the  court,  except  to  paragraph  5, 
which  has  been  considered." 

An  examination  of  the  record  In  the  case 
at  bar  shows  further  that  counsel  for  appel- 
lant wholly  failed  to  ask  for  any  additional 
or  different  instruction  defining  murder  in 
the  second  degree.  This  court  has  repeated- 
edly  held  in  criminal  cases  that,  if  the  court 
falls  to  Instruct  the  jury  fully  and  fairly  as 
to  the  law  of  the  case,  it  is  the  duty  of  coun- 
sel for  defendant  to  ask  the  court  to  give 
such  Instructions  as  he  thinks  should  be  giv- 
en, and  in  order  that  defendant  may  take  ad- 
vantage of  such  error  he  must,  at  the  time 
the  Jury  is  Instructed,  except  to  the  failure 
of  the  court  so  to  Instruct.  Territory  v. 
Caldwell,  14  N.  M.  543,  98  Pac.  167;  Terri- 
tory v.  Gonzales,  14  N.  M.  35,  89  Pac  250 ; 
Territory  v.  Watson,  12  N.  M.  420,  78  Pac. 
504 ;  Territory  v.  O'Donnell,  4  N.  M.  (Gild.) 
208,  12  Pac  743;  United  States  v.  De  Ama- 
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dor,  6  N.  M.  178,  27  Pac.  488;  Territory  v. 
Ayers  (not  yet  officially  reported)  113  Pac. 
004. 

The  sixth  ground  of  error  In  the  motion 
for  new  trial  Is  addressed  to  the  failure  of 
the  court  to  Instruct,  and  not  to  any  Inherent 
error  In  the  Instruction  as  given.  No  other 
or  more  complete  Instruction  was  requested, 
and  no  exception  was  taken  to  the  failure 
of  the  court  to  more  fully  Instruct  This 
brings  the  sixth  ground  of  error  clearly  with- 
in the  rule  laid  down  In  the  case  of  Terri- 
tory v.  Watson,  cited  supra,  and  such  al- 
leged error,  never  having  been  properly  called 
to  the  attention  of  the  lower  court,  can- 
not be  considered  upon  this  appeal.  In  other 
words,  the  defendant  should  not  be  permit- 
ted to  gamble  upon  the  verdict,  to  sit  quiet 
and  not  call  the  attention  of  the  trial  court 
to  points  of  alleged  error,  which,  If  called  to 
the  attention  of  the  trial  court  at  the  time, 
might  be  easily  corrected,  and  thereby  a 
miscarriage  of  justice  be  avoided.  Not  only 
should  the  defendant,  under  our  procedure, 
call  the  specific  error  to  the  court's  atten- 
tion by  proper  objection  and  exception,  but  it 
is  also  his  duty  to  specifically  and  definitely 
set  such  alleged  error  in  his  motion  for  new 
trial,  so  that  the  court  may  at  that  time 
carefully  consider  the  same,  and,  in  event 
harmful  error  has  been  committed,  imme- 
diately grant  a  new  trial.  Under  the  old 
system  of  common  law,  every  technicality 
was  properly  to  be  resolved  in  favor  of  the 
defendant;  but  under  the  modern  system  of 
criminal  procedure,  where  rich  and  poor 
have  a  like  standing  in  court,  where  the 
court  will  furnish  counsel  to  a  defendant 
without  money,  will  grant  compulsory  pro- 
cess for  witnesses,  and  where  defendant  can 
go  upon  the  stand  in  Mb  own  behalf,  all  of 
these  conditions  have  been  changed,  and  the 
reason  for  the  strict  technicality  of  the  com- 
mon law  has  disappeared. 

In  the  case  of  Hack  v.  State,  141  Wis.  340, 
124  N.  W.  495,  the  Supreme  Court  of  Wis- 
consin, in  discussing  the  right  of  the  defend- 
ant to  sit  quiet  without  calling  alleged  er- 
rors to  the  trial  court's  attention,  used  the 
following  language:  "Surely  the  defendant 
should  have  every  one  of  his  constitutional 
rights  and  privileges,  but  should  be  be  per- 
mitted to  Juggle  with  them?  Should  he  be 
silent  when  he  ought  to  ask  for  some  minor 
right,  which  the  court  would  at  once  give 
him.  and  then,  when  he  has  bad  his  trial 
and  the  issue  has  gone  against  him,  should 
he  be  heard  to  say  that  there  was  error  be- 
cause he  was  not  given  his  right?  Should 
he  be  allowed  to  play  his  game  with  loaded 
dice?  Should  justice  travel  with  leaden  heel, 
because  the  defendant  has  secretly  stored  up 
some  technical  error,  not  affecting  the  mer- 
and  thus  secure  a  new  trial,  because, 
he  can  waive  nothing?  We  think 
think  that  sound  reason,  good 
the  interests  of  the  public  demand 


that  the  ancient  strict  rule,  framed  original- 
ly for  other  conditions,  be  laid  aside;  at 
least  so  far  as  an  prosecutions  for  offenses 
less  than  capital  are  concerned.  We  believe 
It  has  been  laid  aside  in  fact  (save  for  the 
single  exception  that  trial  by  Jury  of  12  can- 
not be  waived,  unless  authorized  by  special 
law)  by  the  former  decisions  of  this  court. 
It  is  believed  that  this  court  has  uniformly 
attempted  to  disregard  more  formal  errors 
and  technical  objections,  not  affecting  any 
substantial  right,  and  to  adhere  to  the  spirit 
of  the  law,  which  glveth  life,  rather  than 
to  the  letter,  which  killeth.  It  may  not  al- 
ways have  succeeded ;  it  is  Intensely  human, 
but,  since  the  writer  has  been  here,  be 
knows  that  the  attempt  has  been  honestly 
made." 

3.  The  remaining  errors  complained  of  in 
the  brief  of  the  appellant  are  before  this 
court,  if  at  all.  solely  upon  the  third  and 
fourth  grounds  of  error  set  forth  In  the  mo- 
tion for  new  trial.  Both  of  these  assign- 
ments came  clearly  within  the  rule  of  this 
court  laid  down  In  the  case  of  Territory  t. 
Guillen,  cited  supra,  and  will  not  be  con- 
sidered upon  this  appeal. 

The  Judgment  of  the  lower  court  Is  af- 
firmed. 

POPE,  C.  J.,  and  McFIE,  PARKER,  ME- 
CHEM,  and  ROBERTS,  JJ.,  concur.  AB- 
BOTT, J.,  having  tried  the  case  below,  did 
not  participate. 

On  Motion  for  Rehearing. 

WRIGHT,  J.  The  original  opinion  in  this 
case  was  handed  down  at  the  January  sitting 
of  this  court  Motion  for  rehearing  was  duly 
filed.  The  motion  for  rehearing  raises  no 
question  not  fully  considered  in  the  original 
opinion,  but  appellant's  brief  on  the  motion 
for  rehearing  calls  attention  to  a  sewninf 
confusion  in  some  of  the  opinions  of  thi? 
court  as  to  the  meaning  of  section  2907. 
Comp.  Laws  1897,  which  we  deem  worthy  ci 
consideration  at  this  time. 

"Sec.  2990.  The  court  must  read  to  the 
Jury  all  the  instructions  it  intends  to  give 
and  none  others,  and  must  announce  them 
as  given,  and  shall  announce  as  refused, 
without  reading  to  the  jury,  all  those  which 
are  refused,  and  must  write  the  words, 
en,  or  refused,  as  the  case  may  be,  on  the 
margin  of  each  instruction. 

"Sec.  2997.  If  the  giving  or  refusal  be  ex- 
cepted to,  the  same  may  be  without  any  Hi- 
ed reason  therefor,  and  all  instructions  de- 
manded must  be  fijed,  and  shall  become  a 
part  of  the  record." 

Appellant  in  his  brief  takes  the  position 
that  the  original  opinion  in  this  case  bold* 
that  general  exceptions  to  the  giving  or  re- 
fusing of  instructions  taken  at  the  time  sncb 
Instructions  are  given  or  refused,  without 
therein  stating  the  grounds  of  such  excep- 
tions, are  not  proper  or  sufficient  to  save  any 
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alleged  errors  In  such  given  or  refused  In- 
structions. The  original  opinion  herein  does 
not  so  hold.  It  is  true  that  In  the  statement 
of  facts  attention  is  called  to  the  manner  in 
which  the  exceptions  were  Baved,  but  this 
was  done  merely  to  emphasize  the  fact  that 
the  errors  complained  of  on  this  appeal  were 
never  presented  to  the  trial  court  in  any 
manner  whatever,  so  that  they  could  be  there 
considered  and  expressly  decided.  We  think 
that  a  careful  reading  of  the  original  opinion 
will  indicate  very  clearly  that  the  errors  in 
the  Instructions  assigned  In  this  court  were 
held  as  not  properly  before  us  for  considera- 
tion, for  the  reason  that  the  record  and  bill 
of  exceptions  wholly  fails  to  disclose  that 
any  of  such  alleged  errors  (except  the  sixth 
ground  In  the  motion  for  new  trial,  which  is 
disposed  of  in  the  original  opinion)  were 
ever  called  to  the  attention  of  the  trial  court 
and  by  the  trial  court  expressly  decided. 

Counsel  for  appellant  also  criticises  several 
earlier  opinions  of  this  court  which,  accord- 
ing to  the  view  taken  in  his  brief,  seem  to  be 
drifting  away  from  the  express  terms  of 
section  2987  of  the  Compiled  Laws,  cited 
supra.  Section  87  of  chapter  67  of  the  Laws 
of  1907,  being  in  substance  a  re-enactment  of 
the  earlier  statute  of  1846,  as  compiled  In 
section  3139  of  the  Compiled  Laws  of  1897, 
provides  that  exceptions  must  be  taken  at  the 
time  of  the  decision,  "and  no  exception  shall 
be  taken  In  any  appeal  to  any  proceeding  In 
a  district  court  except  such  as  shall  have 
been  expressly  decided  In  that  court"  All 
of  the  former  decisions  of  this  court  of  which 
counsel  for  appellant  complains,  when  care- 
fully considered,  will  be  found  to  be  based 
upon  the  general  proposition  stated  In  the 
statutes  last  cited.  Territory  v.  Guillen,  11 
N.  M.  209,  66  Pac  527;  Territory  v.  West, 
14  N.  M.  667,  99  Pac.  843;  Territory  v. 
Chavez,  9  N.  M.  282,  60  Pac.  324;  Territory 
v.  Christman,  9  N.  M.  687,  68  Pac.  843 ;  Ter- 
ritory Archlbeque,  9  N.  M.  404,  54  Pac. 
768;  Territory  v.  Leslie,  106  Pac.  880,  and 
cases  cited  hi  the  original  opinion. 

The  case  of  Territory  v.  Yarberry,  2  N.  M. 
454,  which  holds  that  specific  exceptions  to 
Instructions  are  necessary,  was  decided  by 
this  court  upon  the  terms  of  the  statute  then 
In  effect  and  has  no  bearing  upon  the  con- 
struction of  section  2997,  Comp.  Laws  1897, 
quoted  supra.  The  case  of  Probst  v.  Trustees, 
etc.,  3  N.  M.  (Gild.)  378,  5  Pac.  702,  which  is 
to  the  same  effect,  was  decided  by  this  court 
in  1885  upon  the  authority  of  Territory  v. 
Yarberry,  cited  supra.  The  statute  under 
which  Territory  v.  Yarberry  had  been  pre- 
viously decided  was  repealed  prior  to  the 
decision  in  the  case  of  Probst  v.  Trustees, 
but  by  ft  rule  of  this  court  adopted  in  1880 
and  in  force  until  August  25,  1897,  when  the 
rules  were  changed  to  comply  with  the  pro- 
visions of  the  new  Code,  no  judge  of  the  dis- 
trict court  could  allow  any  bill  of  exceptions 
containing  the  charge  of  the  court  at  large 
to  the  jury,  in  trials  at  common  law  upon 


any  general  exceptions  to  the  whole  of  such 
charge;  but  the  party  excepting  was  re- 
quired to  state  distinctly  the  several  matters 
of  law  in  such  charge  to  which  he  excepted, 
and  such  matters  of  law,  and  those  only, 
were  to  be  Inserted  in  the  bill  of  exceptions 
and  allowed  by  the  court.  It  thus  appears 
that  neither  of  the  two  cases  last  cited  have 
any  bearing  upon  the  present  procedure.  In 
the  case  of  the  Territory  v.  Alarid,  106  Pac. 
371,  this  court,  in  construing  the  terms  of 
section  2997,  cited  supra,  held  that  "a  general 
exception  to  an  Instruction  and  charge,  though 
in  part  erroneous,  Is  in  part  correct,  cannot 
be  sustained."  It  therefore  follows  that 
general  exceptions  taken  to  the  instructions, 
without  stating  any  reason  therefor,  subject 
to  the  limitation  pointed  out  in  the  case  of 
Territory  v.  Alarid,  cited  supra,  are  sufficient 
under  the  present  procedure,  as  defined  by 
section  2997,  cited  supra.  It  cannot  be  said, 
however,  that  the  mere  taking  of  general  ex- 
ceptions to  Instructions,  without  stating  the 
grounds  therefor,  presents  any  question  for 
decision  to  the  trial  court  at  tbe  time  such 
exceptions  are  taken;  hence  it  follows  that 
the  alleged  errors  must  be  specifically  call- 
ed to  the  attention  of  the  trial  court  and  be 
by  the  trial  court  expressly  decided.  This 
can  only  be  done  by  a  motion  for  a  new  trial, 
wherein  the  errors  to  be  relied  upon  on  ap- 
peal are  specifically  and  definitely  set  out 
and  called  to  the  attention  of  the  trial  court 
for  its  action. 

This  brings  us  to  the  question  passed  up- 
on In  the  original  opinion,  namely,  Are  the 
grounds  upon  which  the  assignments  of  error 
in  this  court  are  predicated  sufficiently  set 
out  in  the  motion  for  new  trial  to  bring 
them  within  the  requirements  of  section  37, 
c.  57,  Laws  1907?  This  question  was  answer- 
ed in  the  negative  in  the  original  opinion, 
and  we  can  see  no  reason  for  changing  our 
views  at  this  time.  Upon  the  necessity  of  a 
motion  for  new  trial  to  preserve  errors  re- 
lied upon  on  appeal,  we  cite  the  following  de- 
cisions of  this  court:  Territory  v.  Chaves, 
9  N.  M.  282,  60  Pac.  324;  Territory  v.  Christ- 
man,  9  N.  M.  587,  68  Pac.  343 ;  Territory  v. 
Archlbeque,  9  N.  M.  404,  64  Pac.  758.  As 
to  the  degree  of  particularity  and  certainty 
required  in  setting  out  the  grounds  of  error 
in  a  motion  for  new  trial,  we  cite  the  fol- 
lowing: Territory  v.  Guillen,  11  N.  M.  209, 
66  Pac.  627;  Territory  v.  West,  14  N.  M. 
657,  99  Pac.  343;  Railroad  v.  Johnson,  114 
Tenn.  641,  642,  88  S.  W.  169;  French  v. 
French,  215  111.  470,  74  N.  E.  403;  Call  v. 
People,  201  111.  500,  66  N.  E.  243. 

Tested  by  the  rule  laid  down  in  the  cases 
of  Territory  v.  Guillen  and  Territory  v.  West, 
cited  supra,  the  motion  for  new  trial  In  the 
case  at  bar  is  wholly  insufficient  to  advise 
this  court  as  to  what  was  presented  to  tbe 
lower  court  and  by  the  lower  court  expressly 
decided.  The  assignments  of  error  urged  In 
this  court  (except  the  sixth  ground  in  the 
motion  for  new  trial  disposed  of  in  the  orig- 
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lnal  opinion)  not  being  predicated  upon  any 
definite  or  specific  grounds  of  error  In  the 
motion  for  new  trial,  we  must  adhere  to  our 
ruling  in  the  original  opinion. 

POPE,  C.  J.,  and  PARKER,  McFIE,  ME- 
CHEM,  and  ROBERTS,  JJ.,  concur. 


GALLUP  ELECTRIC  LIGHT  CO.  v.  PA- 
CIFIC IMPROVEMENT  CO.  et  aL 
^Supreme  Court  of  New  Mexico.   Feb.  4,  1011. 
Rehearing  Denied  March  4,  1911.) 

(Syllabus  by  the  Court.) 

L  Monopolies  (§  12*)— Restraint  op  Trade 

—Application  op  Statutes. 

A  contract,  which  is  the  mere  accompani- 
ment of  the  sale  of  property,  and  entered  into 
for  the  purpose  of  enhancing  the  price  at  which 
the  vendor  sells  it,  and  which  is  collateral  to 
the  sale,  and  where  the  main  purpose  of  the 
contract  is  the  sale  of  the  property,  does  not 
come  within  the  inhibition  of  the  act  of  Con- 
gress of  July  2,  1800,  c.  647,  I  8,  26  Stat  200 
(U.  a  Comp.  St  1001,  p.  3201),  even  though 
the  contract  restrains  trade  to  some  extent 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent  Dig.  1 10;  Dec  Dig.  |  12.*] 

2.  Good  Will  (|  6*)— Contracts  Not  to  En- 
gage in  Business— Persons  Liable. 

A  contract  not  to  engage  in  business  is  a 
personal  contract  and  can  only  bind  the  par- 
ties to  it 

[Ed.  Note.— For  other  cases,  see  Good  Will, 
Dec.  Dig.  f  6*] 

3.  Contracts  (I  202*)— Contracts  Not  to 
Engage  in  Business— Liability  op  Partt. 

Under  a  contract  not  to  engage  in  business 
in  competition  with  the  purchaser  of  property, 
the  party  bound  is  not  precluded  from  loaning 
money  to  others,  even  though  they  may  use  it 
to  embark  in  business  in  competition  with  the 
purchaser. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  |  202.*] 

4.  Good  Will  (|  6*}— Contracts  Not  to  En- 
gage in  Business— Persons  Liable. 

Parties  not  signing  the  contract  cannot  be 
enjoined  from  engaging  on  their  own  behalf  in 
business  In  connection  with  party  bound,  in 
competition  with  purchaser  or  his  assignee. 

[Ed.  Note.— For  other  cases,  see  Good  Will, 
Dec.  Dig.  i  6.*] 

6.  Appeal  and  Error  (I  1000*)  —  Review — 
Evidence  Taken  by  Examines. 

Where  evidence  is  taken  by  an  examiner, 

who  does  not  report  findings  of  fact  to  the 

court  the  same  will  be  reviewed  on  appeal. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Dec.  Dig.  |  1000.*] 

6  Contracts  (f  188*)— Breach— Liability. 

It  is  error  to  enter  judgment  for  damages 
against  parties  not  bound  by  the  contract,  even 
though  the  parties  may  have  aided  and  abetted 
the  contracting  party  in  violating  the  contract 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  808-810;  Dec.  Dig.  §  188.*] 

Appeal  from  District  Court,  McKlnley 
County;  before  Justice  Ira  A.  Abbott 

Action  by  the  Gallup  Electric  Light  Compa- 
ny against  the  Pacific  Improvement  Company 
and  others.  Decree  for  plalntlfi*,  and  de- 
fendants appeal.  Reversed  and  remanded. 


This  action  was  begun  In  the  district  court 
of  McKlnley  county,  in  the  Second  judicial 
district,  by  the  appellee,  who  was  plaintiff  in 
the  lower  court,  to  restrain  and  enjoin  the 
defendant  company  and  its  stockholders  from 
carrying  on  the  business  of  generating,  sell- 
ing, and  distributing  electricity  for  light  and 
power  purposes,  and  from  furnishing  elec- 
trical supplies  and  doing  other  work  in  con- 
nection with  said  business,  and  for  damages 
alleged  to  have  been  sustained  by  appellee 
on  account  of  appellants  having  engaged  in 
such  business. 

Appellee  bases  Its  cause  of  action  upon  a 
written  contract,  made  and  executed  on  the 
18th  day  of  October,  1005,  between  Gregory 
Page,  one  of  the  defendants,  and  B.  C.  Allen, 
which  contract  was  thereafter  assigned  by 
said  Allen  to  the  appellee.  At  the  time  of  the 
execution  of  the  contract,  Page  was  the  own- 
er of  all  the  capital  stock  of  the  appellee 
company,  and  sold  said  stock  to  said  Allen 
and  stipulated  In  said  contract,  among  other 
things,  as  follows:  "Said  party  of  the  first 
part  (Gregory  Page)  further  covenants  and 
agrees  that  he  will  not  engage  in  the  business 
of  generating  electricity  for  light,  power  or 
other  purposes,  or  In  furnishing  light,  or  In 
any  way  engage  in  business  In  competition 
with  the  business  of  said  electric  light  com- 
pany, In  the  town  of  Gallup,  or  its  immediate 
vicinity." 

The  complaint  alleged  that  the  defendant 
Page  caused  the  Pacific  Improvement  Com- 
pany, hereafter  called  the  Pacific  Company, 
to  be  organized  for  the  purpose  of  generating 
electricity  for  light  and  power  purposes;  that 
Page  furnished  practically  all  the  money 
which  was  invested  in  the  business  of  snid 
Pacific  Company;  that  said  Page  controlled, 
operated,  managed,  and  directed  said  compa- 
ny, and  that  the  Incorporators  and  subscrib- 
ers to  its  capital  stock  were  mere  figureheads 
and  had  no  substantial  Interest  therein,  and 
permitted  the  use  of  their  names  for  the 
purpose  of  enabling  Page  to  fraudulently 
evade  and  violate  the  provisions  of  the  con- 
tract above  quoted,  and  that  the  defendant 
company  is  engaged  in  the  generation  of  elec- 
tricity in  violation  of  said  contract;  that  the 
defendant  company  had  secured  a  franchise 
from  the  town  of  Gallup,  authorizing  It  to 
use  its  business  of  furnishing  electricity  for 
light  and  power  purposes,  and  that  said  com- 
pany would  not  have  been  organized,  except 
for  the  wrongful  acts  of  Page.  Damages 
were  alleged  and  an  accounting  was  asked 
for,  as  to  the  amount  of  lighting  done  by  the 
Pacific  Company,  and  an  injunction  was 
prayed  against  the  defendant  company  and 
the  individual  defendants,  restraining  them 
from  carrying  on  said  business  in  violation 
of  the  terms  of  the  contract  made  by  Page, 
and  for  general  relief. 

After  the  overruling  of  a  demurrer,  all  of 
the  defendants  filed  answers ;  defendant  Page 
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filing  a  separate  answer,  and  the  other  de- 
fendants a  joint  answer,  both  answers  being 
under  oath.  The  Pacific  Company  and  the 
defendants,  other  than  Page,  admitted  that 
they  were  engaged  in  the  generating  of  elec- 
tricity, but  denied  that  Page  had  contribut- 
ed any  money  whatever  to  the  said  company, 
or  that  he  owned  any  of  its  stock,  or  that  he 
had  anything  to  do  with  the  management  of 
the  company,  and  alleged  that  the  incorpora- 
tors of  the  company  had  contributed  all  of 
the  money  used  in  and  about  the  business. 
Page,  in  his  separate  answer,  denied  that  he 
had  anything  to  do  with  the  Pacific  Company, 
or  that  he  had  contributed  any  money  to 
enable  it  to  begin  or  carry  on  its  operations. 
The  plaintiff  filed  no  replies  to  either  of  the 
two  answers. 

The  cause  was  referred,  and  a  part  of  the 
proofs  were  taken  by  an  examiner  and  a 
part  by  the  court.  The  court  signed  a  decree 
enjoining  the  Pacific  Company,  the  incorpo- 
rators thereof,  and  the  defendant  Page  from 
operating  the  lighting  plant,  or  from  directly 
or  indirectly  engaging  in  the  business  of  gen- 
erating electricity  in  the  town  of  Gallup,  and 
it  also  enjoined  the  defendant  company  from 
assigning  the  franchise  which  it  had  obtained 
from  the  town  of  Gallup,  authorizing  it  to 
use  its  streets,  and  also  from  selling  its 
electric  light  plant,  and  rendered  judgment 
against  the  Pacific  Company,  the  stockholders 
thereof,  Gus  Mulhulland,  Joseph  H.  Codding- 
ton,  J.  A  Gordon,  Palmer  Ketner,  and  also 
against  Gregory  Page,  for  the  sum  of  $3,250. 
Other  restrictions  were  Imposed  upon  all  the 
defendants,  whiqh  it  will  not  be  necessary  to 
set  out  in  detail. 

From  its  decree,  this  appeal  is  taken  by 
appellants. 

E.  W.  Dobson  and  Frank  W.  Clancy,  for 
appellants.  Thomas  K.  D.  Maddison  and 
Reid  &  Hervey  (Fergusson  St  Crew  and  Wil- 
liam B.  Chllders,  on  the  brief),  for  appellee. 

ROBERTS,  J.  (after  stating  the  facts  as 
above).  There  is  some  question  as  to  wheth- 
er this  contract  should  not  be  held  invalid  as 
being  contrary  to  public  policy,  under  the 
rule  laid  down  in  Charleston  Gas  Co.  v.  Kan- 
awha Gas  Co.,  58  W.  Va.  26,  50  S.  E.  878 
(112  Am.  St.  Rep.  936),  wherein  the  court 
says:  "The  supplying  of  illuminating  gas  is 
a  business  of  a  public  nature,  to  meet  a  pub- 
lic necessity.  It  Is  not  a  business  like  that 
of  an  ordinary  corporation,  engaged  in  the 
manufacture  of  articles  that  may  be  furnish- 
ed by  individual  effort  Hence,  while  it  is 
justly  urged  that  those  public  rules  which 
say  that  a  given  contract  is  against  public 
policy  should  not  be  arbitrarily  extended  so 
as  to  Interfere  with  the  freedom  of  contract, 
yet  in  the  Instance  of  business  of  such  a 
character  that  it  presumably  cannot  be  re- 
strained to  any  extent  whatever,  without 
prejudice  to  the  public  Interest,  courts  de- 
cline to  enforce  or  sustain  contracts  impos- 
ing such  restraints,  however  partial,  because 
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in  contravention  of  public  policy."  To  the 
same  effect,  and  supporting  the  doctrine,  are 
People  ex  rel.  Peabody  v.  Gas  Trust  Com- 
pany, 130  111.  268,  22  N.  E.  798,  8  L.  R.  A. 
497,  17  Am.  St  Rep.  319;  Gibbs  v.  Balti- 
more Gas  Company,  130  U.  S.  396,  9  Sup.  Ct 
553,  32  L.  Ed.  979;  Chicago  Gas  Light  & 
Coke  Company  v.  People's  Gas  Light  &  Coke 
Company,  121  111.  530,  13  N.  E.  169,  2  Am. 
St  Rep.  124;  Greenhood  on  Public  Policy, 
page  2. 

Counsel  for  appellee  insists  that  the  prin- 
ciple laid  down  in  the  above  cases  has  no 
application  to  the  contract  now  before  the 
court ;  that  so  long  as  the  contract  to  refrain 
from  doing  business  is  not  in  violation  of  a 
public  duty  or  of  a  previous  contract  there 
is  no  distinction  on  account  of  the  character 
of  the  business  refrained  from.  Counsel  for 
appellants  concur  in  this  view,  and,  by  rea- 
son of  this  situation,  we  shall  give  no  fur- 
ther consideration  to  this  question,  and  are 
not  to  be  understood  as  expressing  any  opin- 
ion thereon. 

Appellants  urge  the  invalidity  of  the  con- 
tract under  section  3  of  the  act  of  Congress 
of  July  2,  1890.  The  section  is  as  follows: 
"Every  contract  combination  in  form  of  trust 
or  otherwise,  or  conspiracy,  in  restraint  of 
trade  or  commerce  In  any  territory  of  the 
United  States  or  of  the  District  of  Columbia, 
or  in  restraint  of  trade  or  commerce  between 
any  such  territory  or  another,  or  between 
any  such  territory  or  territories  and  any 
state  or  states  or  the  District  of  Columbia, 
or  with  foreign  nations,  or  between  the  Dis- 
trict of  Columbia  and  any  state  or  states  or 
foreign  nations,  is  hereby  declared  illegal." 
Act  July  2,  1890,  c.  647,  26  Stat.  209  (U.  S. 
Comp.  St  1901,  p.  3201);  7  Fed.  St.  Ann. 
344;  and  the  cases  of  United  States  v. 
Trans-Missouri  Association,  166  U.  S.  327,  17 
Sup.  Ct  540,  41  L  Ed.  1007,  United  States 
v.  Joint  Traffic  Association,  171  U.  S.  558, 
19  Sup.  Ct  25,  43  L.  Ed.  259,  and  Northern 
Securities  Co.  v.  United  States,  193  U.  S.  331, 
24  Sup.  Ct  436,  48  L.  Ed.  679,  are  cited  as 
supporting  this  proposition.  It  is  true  that, 
in  the  case  of  United  States  v.  Trans-Missouri 
Association,  the  court  used  language  that 
might  support  the  contention  that  all  con- 
tracts come  under  the  act  of  Congress  of 
July  2,  1890.  This,  however,  is  not  the  prop- 
er construction  of  the  case,  as  is  shown  by 
the  following  quotation  from  the  opinion  de- 
livered by  Mr.  Justice  Peckham,  in  the  case 
of  United  States  v.  Joint  Traffic  Association, 
171  U.  S.  558,  19  Sup.  Ct  25,  43  L  Ed.  259: 
"We  are  not  aware  that  It  has  ever  been 
claimed  that  a  lease  or  purchase  by  a  farmer, 
manufacturer,  or  merchant  of  an  additional 
farm,  manufactory,  or  shop,  or  the  withdraw- 
al from  business  of  any  farmer  or  mer- 
chant restrains  commerce  or  trade,  within 
any  legal  definition  of  that  term;  and  the 
sale  of  the  good  will  of  a  business,  with  an 
accompanying  agreement  not  to  engage  in  a 
similar  business,  was  instanced  in  the  Trans- 
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Missouri  Case  as  a  contract  not  within  the 
meaning  of  the  act,  and  It  was  said  that  such 
a  contract  was  collateral  to  the  main  con- 
tract of  sale,  and  was  entered  into  for  the 
purpose  of  enhancing  the  price  at  which  the 
vendor  sells  his  business.  *  *  *  To  sup- 
pose, as  Is  assumed  by  counsel,  that  the  ef- 
fect of  the  decision  In  the  Trans-Missouri 
Case  is  to  render  illegal  most  business  con- 
tracts, however  indispensable  and  necessary 
tbey  may  be,  because,  as  they  assert,  they 
will  restrain  trade  In  some  remote  and  In- 
direct degree  la  to  make  a  violent  assump- 
tion, and  one  not  called  for  or  justified  by 
the  decision  mentioned,  or  by  any  other  deci- 
sion of  this  court." 

It  Is  very  evident  from  the  above  quotation 
that  such  a  contract  as  the  one  now  under 
consideration  does  not  come  within  the  Inhi- 
bition of  the  act  of  July  2,  1890,  and  a  care- 
ful reading  of  the  opinion  in  the  Northern 
Securities  Case,  supra,  discloses  that  the 
court  held  that  the  act  only  "embraces  all  di- 
rect restraint"  imposed  by  any  combination, 
etc.  We  do  not  believe  there  was  any  Inten- 
tion upon  the  part  of  Congress  to  include, 
within  the  prohibition  of  the  act,  a  contract 
which  is  the  mere  accompaniment  of  the 
sale  of  property,  and  entered  into  for  the 
purpose  of  enhancing  the  price  at  which  the 
vendor  sells  it,  and  which  is  collateral  to 
such  sale,  and  where  the  main  purpose  of  the 
contract  is  the  sale  of  the  property.  See 
Thomas  v.  Gavin  (decided  by  this  court,  and 
reported  In  110  Pac.  841).  Contracts  which 
only  incidentally  or  indirectly  restrict  compe- 
tition, while  their  main  object  and  purpose 
are  to  Increase  the  trade  and  business  of 
those  who  make  them,  are  not  in  restraint  of 
trade.  Whltwell  v.  Continental  Tobacco  Co., 
125  Fed.  455,  00  C.  C.  A.  290,  64  L.  R.  A.  689 ; 
Phillips  v.  Portland  Cement  Co.,  125  Fed. 
594,  61  C.  C.  A.  19;  Hopkins  v.  U.  S.,  171  U. 
S.  578,  19  Sup.  Ct.  40,  43  L.  Ed.  290. 

While  we  must  hold  that  the  contract  is 
not  invalid  by  reason  of  the  act  of  Congress 
above  set  out,  still  this  case  must  be  reversed 
on  account  of  other  errors  which  are  appar- 
ent In  the  record.  Page  was  the  only  one  of 
the  defendants  who  signed  the  contract  upon 
which  this  suit  is  based,  and  consequently 
was  the  only  one  bound  thereby.  The  con- 
tract was  a  personal  contract' and  could  only 
bind  the  parties  to  It  Allen,  having  trans- 
ferred the  contract  to  the  Gallup  Electric 
Light  Company,  that  company  had  all  the 
rights  under  the  contract  which  Allen  had, 
as  against  Page.  We  cannot  read  into  the 
contract  which  Page  signed  conditions  which 
are  not  in  it,  so  as  to  make  it  more  stringent 
than  It  otherwise  would  be.  There  Is  nothing 
in  the  contract  which  forbids  Page  from  loan- 
ing money  to  individuals  or  corporations  who 
desire  to  embark  In  the  business  of  manu- 
facturing electricity  for  sale  In  the  town  of 
Gallup.  The  loaning  of  money  to  other  peo- 
ple to  Invest  In  an  electric  light  plant  by 
Page,  If  he  did  loan  It,  Is  not  "engaging  in 


business"  In  competition  with  the  business  of 
said  electric  light  company  In  the  town  of 
Gallup. 

The  court  below  not  onlj  enjoined  the  de- 
fendant Page  from  engaging  in  the  electric 
light  business,  but  enjoined  the  defendants 
Gus  Mulhulland,  Joseph  H.  Coddington,  J.  A. 
Gordon,  Palmer  Ketner,  and  the  Pacific  Im- 
provement Company,  and  gave  judgment 
against  them  for  damages.  Appellee  cites  the 
case  of  Thompson  v.  Andrus,  73  Mich.  551, 
41  N.  W.  683,  to  support  the  judgment  in  this 
case  against  the  parties  not  signing  the  con- 
tract, but  the  facts  in  that  case  are  very  dif- 
ferent from  the  facts  shown  in  the  present 
case.  The  court  says:  "It  is,  however,  ap- 
parent from  the  testimony  that  there  was  a 
complete  understanding  between  the  defend- 
ants to  pursue  the  plan  adopted  for  the  very 
purpose  of  avoiding  the  binding  force  of  the 
contracts  with  complainant." 

We  have  carefully  examined  the  record  in 
this  case,  and  have  not  been  able  to  find 
any  evidence  which  shows  that  the  defend- 
ants, other  than  Page,  had  any  knowledge 
of  the  contract  entered  Into  between  Page 
and  Allen.  Appellee  claims,  correctly,  that 
the  court's  findings  of  fact  upon  matters 
within  the  issues,  where  there  is  any  evi- 
dence to  support  them,  are  conclusive.  There 
is  no  doubt  that  this  rule  Is  correct,  where 
the  court  has  the  witnesses  before  it  and 
is  able  to  observe  the  appearance  of  the 
witnesses  while  upon  the  stand,  and  their 
manner  of  testifying.  ,  But  In  this  case  a 
large  portion  of  the  evidence  was  taken  by  an 
examiner,  who  reported  the  same  to  the 
court  without  making  any  findings  of  fact 
or  conclusions  of  law;  consequently  the  trial 
court  did  not  have  the  benefit  of  hearing 
all  of  the  witnesses  testify,  or  of  noting  their 
manner  and  conduct  on  the  stand.  The  trial 
court  stood,  In  regard  to  the  evidence  which 
it  did  not  hear,  in  just  the  position  which 
we  occupy  on  this  appeal,  and  the  decree  en- 
tered should  not  be  affirmed,  unless  it  is 
sustained  by  substantial  evidence  which  the 
court  heard,  unless  the  additional  evidence 
taken  by  the  examiner  shows  that  the  de- 
cree was  properly  made  and  sustains  it  by 
a  preponderance  of  the  testimony,  and  all 
the  evidence  should  be  considered  by  the 
court,  on  appeal,  so  as  to  determine  whether 
or  not  the  evidence  sustains  the  judgment 
or  decree.  Appellants,  other  than  Page,  an 
deny,  by  their  sworn  answer,  knowledge  of 
the  contract  between  Page  and  Allen,  and 
those  who  testify  In  the  case  again  deny  any 
knowledge.  They  also  deny  that  Page  had 
any  connection  whatever  with  the  organisa- 
tion of  the  Pacific  Company.  Appellee  has 
not,  in  our  judgment,  shown  knowledge  on 
the  part  of  these  defendants  of  the  contract 
between  Page  and  Allen,  or  such  circum- 
stances as  would  justify  an  Inference  of  sucb 
knowledge;  consequently  they  should  not 
have  been  enjoined. 

In  the  case  of  Kramer  v.  Old,  119  X.  C 
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11,  25  S.  E.  815  (34  L.  R.  A.  389,  56  Am.  St 
Rep.  650),  the  court  held,  where  a  sweeping 
Injunction  was  Issued,  as  in  this  case,  that: 
The  judgment  must  be  modified,  so  as  to 
restrain  only  the  three  defendants  who  were 
parties  to  the  original  contract  from  engag- 
ing in,  or  from  taking  stock  in  or  assisting 
in  the' organization  of,  a  corporation  formed 
with  the  purpose  of  carrying  on  the  business 
of  milling  in  the  vicinity  of  Elizabeth  City. 
The  order  must  be  vacated  as  to  the  other 
defendants."  The  Old  Case  also  holds  that 
a  party  bound  by  such  an  agreement  will 
not  be  restrained  from  selling  or  leasing  his 
premises  to  others  to  engage  in  the  business 
which  he  has  agreed  not  to  carry  on,  or  from 
selling  them  the  machinery  or  supplies  need- 
ed in  embarking  in  it  According  to  this 
doctrine  Page  had  the  right  to  lease  to  the 
Pacific  Company  a  part  of  his  building  and 
the  right  to  use  his  engines  and  boilers. 

Another  case  which  seems  to  have  been 
well  considered  and  in  which  the  facts  brief- 
ly stated  were:  That  one  Edwards  Flecken- 
stein  sold  his  business  and  good  will,  and 
covenanted  not  to  engage  as  agent  or  servant 
in  the  bologna  business.  After  making  this 
agreement  he  commenced  the  construction 
of  a  bologna  factory  and  was  enjoined  from 
so  doing,  and  then  he  leased  the  factory  to 
his  wife  and  her  brother,  and  plaintiff  then 
sought  to  enjoin  Mrs.  Fleckenstein  and  her 
brother  from  carrying  on  the  business  of 
manufacturing  bologna  sausage.  The  court 
says:  "The  important  question  remains, 
What  Is  the  principle  on  which  Rosena  E. 
Fleckenstein  and  Nicholas  Kerber,  strangers 
to  this  contract  can  be  Interfered  with,  in 
the  prosecution  of  their  lawful  business,  be- 
cause of  this  contract  which  Edward  Fleck- 
enstein made?  It  would,  I  think,  be  a  diffi- 
cult proposition  to  maintain  that  persons  not 
parties  to  such  a  contract  as  this  are  liable 
to  an  injunction  in  equity,  at  the  suit  of  the 
covenantee,  restraining  them  from  merely 
aiding  or  abetting  the  covenantee  in  the  vio- 
lation of  this  contract.  If  Edward  Flecken- 
stein openly  and  honestly  undertook  to  set 
up  the  bologna  and  provision  business  In 
Jersey  City,  in  his  own  name,  would  the  com- 
plainants be  able  to  enjoin  a  third  party  from 
letting  a  bologna  factory  and  shop  to  Ed- 
ward Fleckenstein  for  the  purpose  of  his 
business?  One  Interesting  feature  of  this  sit- 
uation is  that  an  injunction  goes  against  the 
covenantor,  to  restrain  him  from  committing 
a  breach  of  the  contract  while  the  same  in- 
junction, In  the  same  suit  goe»  against  a 
third  party,  a  stranger  to  the  contract,  be- 
tween whom  and  the  complainant  there  is  no 
privity,  to  restrain  him  from  the  commission 
of  a  tort  which  tort  consists  in  causing  the 
covenantor  to  violate  his  contract"  Flecken- 
stein v.  Fleckenstein,  66  N.  J.  Eq.  255,  57  Atl. 
1028.  The  same  rule  is  laid  down  in  Em- 
mert  v.  Richardson,  44  Kan.  268,  24  Pac.  480. 

Under  the  rule  laid  down  in  Fleckenstein 
v.  Fleckenstein,  supra,  it  would  seem  to  make 


no  difference  whether  the  defendants,  not 
parties  to  the  contract,  knew  of  the  existence 
of  the  contract  or  not  but  it  is  not  neces- 
sary for  us  to  go  that  far,  as  there  Is  no 
evidence  to  show  knowledge.  Even  if  Page 
had  loaned  money  to  the  Pacific  Company, 
to  be  used  in  the  purchase  of  an  electric 
lighting  plant  and  had  taken  security  upon 
the  plant  for  the  money  loaned,  he  would 
not  have  violated  his  contract  with  Allen. 
2  High  on  Injunction  (2d  Ed.)  9  1176;  Bird 
v.  Lake,  1  Hem.  &  M.  338;  Harkinson's  Ap- 
peal, 78  Pa.  196,  21  Am.  Rep.  9.  At  the 
very  most  the  court  should  only  have  en- 
joined Page,  and  should  have  ordered  a  sale 
of  the  stock  which  he  owned,  if  the  evidence 
showed  that  he  owned  any  stock,  in  the  Pa- 
cific Company,  and  should  not  have  enjoined 
that  company  from  competing  with  the  Gal- 
lup Electric  Light  Company. 

We  find  no  evidence  in  the  record  to  sus- 
tain the  finding  of  the  court  below  that  the 
Pacific  Company  was  organized  by  Page 
through  the  other  Individual  defendants  in 
the  case,  although  he  may  have  loaned  mon- 
ey to  It  or  to  some  of  its  stockholders,  or 
that,  in  pursuance  of  a  combination  between 
Page  and  its  individual  stockholders,  for  the 
purpose  of  evading  the  contract  the  Pacific 
Company  applied  to  the  trustees  of  the  town 
of  Gallup  and  secured  a  franchise  authoriz- 
ing it  to  use  the  streets  and  alleys  of  the 
said  town  for  the  purposes  of  carrying  on  its 
business. 

We  think  the  court  was  in  error  in  per- 
petually enjoining  the  Pacific  Company  from 
engaging  in  the  business  of  generating  and 
furnishing  electricity  for  light  and  power 
purposes  in  the  town  of  Gallup,  and  from 
transferring  and  conveying  to  any  person  or 
corporation  its  right  to  generate  and  sell 
electricity  under  its  franchise  or  permit  from 
the  town  of  Gallup,  and  from  assigning  its 
license  and  permit  to  any  other  person  or 
corporation,  to  be  used  in  conjunction  with 
or  in  connection  with  the  defendant  Page. 
This  is  virtually  reading  into  the  contract 
that  Page  could  not  buy  power  to  run  his 
laundry  or  Ice  business  from  the  Pacific  Com- 
pany, or  from  any  other  company  or  individ- 
ual to  whom  it  might  sell. 

We  also  think  the  trial  court  committed 
error  in  entering  judgment  for  $3,250  against 
all  of  the  defendants.  If  judgment  was  to  be 
entered  at  all,  it  should  only  have  been 
against  the  defendant  Page,  as  he  is  the  only 
one  of  the  defendants  who  signed  the  con- 
tract Even  though  the  court  may  have  be- 
lieved that  the  other  defendants  aided  and 
assisted  him  in  violating  the  agreement  he 
had  made,  still,  as  they  never  covenanted  not 
to  go  into  the  business  of  generating  elec- 
tricity in  the  town  of  Gallup,  it  was  error 
to  give  any  personal  Judgment  against  them. 
Even  if  the  court  was  justified  In  giving  a 
judgment  against  Page,  we  think  the  Judg- 
ment would  have  been  excessive.  There  was 
no  showing  as  to  what  the  net  profits  of  the 
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Gallup  Electric  Light  Company  would  have 
been  on  the  business  taken  from  it  by  the 
Pacific  Company,  nor  what  the  net  profit 
would  have  been  on  the  wiring  done  by  the 
Pacific  Company. 

On  account  of  the  errors  pointed  out,  this 
cause  is  therefore  reversed  and  remanded 
to  the  district  court  of  McKlnley  county  for 
further  proceedings  in  accordance  with  this 
opinion.   It  is  so  ordered. 

POPE,  C.  J.,  and  PARKER,  McFIE, 
WRIGHT,  and  M  EC  HEM,  JJ.,  concur.  AB- 
BOTT, J.,  having  tried  the  case  did  not  par- 
ticipate. 


ZELIG  v.  BLUE  POINT  OYSTER  CO.  et  al. 

(Supreme  Court  of  Oregon.    Match  7.  1911. 
On  Petition  for  Rehearing,  April  4,  1011.) 

1.  Judgment  (§  299*)— Amendment  in  Same 
Coubt— Time  fob  Application. 

A  court's  power  to  amend  its  judgment  as 
to  matters  of  substance,  though  still  existing  as 
to  clerical  errors,  ceases  with  the  term  at  which 
it  was  rendered,  unless  it  retains  its  jurisdic- 
tion over  it  for  subsequent  purposes  by  the 
filing  at  such  term  of  a  motion  for  new  trial, 
or  by  some  such  means. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  §§  583-580;  Dec.  Dig.  §  299.*] 

2.  Appeal  ano  Ebbob  (J  70*)— Final  Judg- 
ment. 

Right  to  appeal  from  the  final  judgment  is 
not  affected  by  the  rendering  of  subsequent  6r- 
ders  in  form  final,  but  void  because  made  at  a 
subsequent  term,  without  jurisdiction  therefor 
having  been  retained  by  appropriate  means. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  430;  Dec.  Dig.  f  70.*] 

8.  Time  (§  10*)— Days—  Excluding  Last  Day 

—Sunday. 

An  order,  made  by  consent  of  parties,  "that 
defendants  have  up  to  and  including  the  second 
day  of  October,  1910,"  to  file  the  transcript,  is 
to  be  construed,  not  according  to  L  O.  L.  i 
531,  declaring  that  the  time  within  which  "an 
act  is  to  be  done  as  provided  in  this  Code" 
shall  be  computed  by  excluding  the  first  day 
and  including  the  last,  unless  the  last  day  fall 
on  Sunday,  in  which  the  last  day  shall  also  be 
excluded,  hut  according  to  its  own  terms,  which 
expressly  include  October  2d ;  so  that,  though 
that  day  is  Sunday,  the  transcript  cannot  be 
filed  on  the  next  day. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent 
Dig.  58  34-62;  Dec.  Dig.  5  10.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  W.  N.  Gatens,  Judge. 

Action  by  M.  A.  Zelig  against  the  Blue 
Point  Oyster  Company  and  another.  Judg- 
ment for  plaintiff.  Defendants  appeal.  Dis- 
missed. 

In  this  case,  after  a  trial  before  the 
court,  a  judgment  was  rendered  and  entered 
of  record  February  26,  1910,  at  the  February 
term  of  the  circuit  court  of  Multnomah  coun- 
ty. On  March  3,  1910,  upon  a  stipulation 
of  the  parties,  the  court  ordered  "that  the 
defendants  have  up  to  and  including  the  5th 
day  of  March,  1910,  in  which  to  file  excep- 
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tions  to  the  findings  of  fact  and  conclusions 
of  law  heretofore  signed  and  entered  by  the 
court  February  26,  1910,  In  favor  of  plain- 
tiff, and  to  offer  findings  of  fact  and  con- 
clusions of  law  on  behalf  of  the  defendants, 
and  that  all  of  the  same  may  be  filed  nunc 
pro  tunc  as  of  February  26,  1910."  Nothing, 
however,  was  filed  In  pursuance  of  this*  order 
until  March  7th,  that  being  the  first  day 
of  the  succeeding  March  term  ol  the  circuit 
court    On  March  22,  1910,  on  the  ex  parte 
application  of  plaintiff's  counsel,  the  court 
entered  an  order  vacating  the  Judgment  of 
February  26,  1910,  and  directing  that  the 
case  be  considered  as  waiting  the  action  of 
the  court  upon  the  findings  of  fact  and  con- 
clusions of  law  and  the  exceptions  of  the 
defendants  to  the  same,  and  the  request  of 
the  defendants  that  the  court  make  other 
findings.    On  March  26th  both  parties  ap- 
peared, and,  after  argument,  the  court  over- 
ruled the  defendants'  exceptions  and  their 
request  that  the  court  make  other  findings. 
On  March  29th,  both  parties  appearing,  after 
argument  the  court  entered  an  order  vacat- 
ing the  order  of  March  22,  1910,  which  was 
Itself  an  order  vacating  the  Judgment  of 
February  26,  1910,  and  reinstated  the  judg- 
ment of  February  26th.   From  time  to  time 
thereafter  the  defendants  applied  to  the 
circuit  court  and  were  granted  in  all  five 
extensions  of  time  In  which  to  file  a  tran- 
script in  this  court,  and  finally,  on  Septem- 
ber 30,  1910,  on  motion  of  the  defendants 
and  by  consent  of  the  plaintiff,  the  circuit 
court  ordered  "that  defendants  have  up  to 
and  including  the  2d  day  of  October,  1910. 
in  which  to  prepare  and  file  a  transcript 
of  the  record  herein  in  the  Supreme  Court 
of  the  state  of  Oregon."    The  transcript 
was  filed  In  this  court  October  3,  1910.  The 
plaintiff  and  respondent  now  moves  to  dis- 
miss the  appeal  for  two  reasons,  In  sub- 
stance:   First,  because  the  orders  made  by 
the  circuit  court  during  Its  March  term  are 
final  orders,  and  from  them  and  not  from 
the  Judgment  of  February  26th  rendered  at 
the  February  term  must  the  appeal  toe  tak- 
en; and,  second,  because  the  transcript  was 
not  filed  within  the  time  allowed  by  the  or- 
der of  September  30,  1910. 

Claude  Strahan  and  Waldemar  Seton.  for 
appellants.  Julius  Sllverstone,  for  respond- 
ent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  court  having  rendered  a  finil 
judgment  0%  February  26,  1910,  Its  power  t» 
amend  the  same  lapsed  with  the  end  of  the 
February  term  except  for  mere  clerical  er- 
rors, but  not  for  matters  of  substance,  unless 
the  court  retained  Its  jurisdiction  over  it 
for  subsequent  purposes  by  means  of  the  fil- 
ing of  a  motion  for  a  new  trial  or  some  such 
means.  Opportunity  was  given  thus  to  kef? 
the  Judgment  within  the  breast  of  the  court 
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by  filing  exceptions  to  the  findings  and  a 
motion  to  the  court  to  render  other  findings, 
but  this  opportunity  was  allowed  to  lapse, 
and,  bo  far  as  the  record  before  us  discloses, 
nothing  was  done  at  the  February  term  that 
would  retain  the  judgment  in  this  case  with- 
in the  bosom  of  the  court;  hence  the  power 
of  the  court  over  that  judgment  ceased  with 
the  end  of  Its  February  term.  Deerlng  v. 
Qulvey,  26  Or.  556,  38  Pac.  710;  Henrich- 
sen  v.  Smith,  29  Or.  475,  42  Pac.  486,  44 
Pac.  496;  Alexander  v.  Ling,  31  Or.  222,  50 
Pac.  915.  Therefore  the  orders  of  the  court 
rendered  at  Its  March  term  in  this  action 
may  be  considered  void,  Itnd,  although  as 
such  void  orders  they  might  be  appealable 
on  the  doctrine  of  Smith  v.  Ellendale  Mill 
Co.,  4  Or.  70,  and  kindred  cases,  yet,  being 
void,  neither  they  nor  the  appeal  therefrom 
would  affect  the  Judgment  of  February  26th. 
By  an  appeal  from  the  void  judgment,  the 
records  might  be  purged  of  such  useless 
matter,  but  It  is  apprehended  that  the  power 
of  the  appellate  court  could  go  no  further 
than  this.  The  order  of  September  30th  in 
terms  allowed  the  appellant  "up  to  and  In- 
cluding the  2d  day  of  October,  1910,"  in 
which  to  file  a  transcript  on  appeal  In  this 
court.  The  appellants  contend  that  because 
October  2,  1910,  was  a  Sunday,  they  were  in 
time  by  filing  the  transcript  on  the  succeed- 
ing Monday,  October  3d,  and  they  rely  upon 
section  531,  L.  O.  L.:  "The  time  within 
which  an  act  is  to  be  done  as  provided  in 
this  Code  shall  be  computed  by  excluding 
the  first  day  and  including  the  last,  unless 
the  last  day  fall  upon  Sunday,  Christmas 
or  other  nonjudicial  day,  in  which  case  the 
last  day  shall  also  be  excluded."  All  the 
cases  hitherto  decided  by  this  court  involv- 
ing a  construction  of  this  section  are  cases 
in  which  a  certain  number  of  days  were 
allowed  by  order  within  which  a  given  act 
might  be  performed.  No  case  has  arisen 
hitherto  where  this  section  has  been  applied 
In  construing  an  order  of  court  allowing  an 
act  to  be  done  by  a  certain  date,  or,  in  the 
language  of  the  order  in  question,  "up  to 
and  including"  a  given  date.  The  language 
of  the  concluding  paragraph  in  Wachsrauth 
v.  Boutledge,  36  Or.  307,  51  Pac.  443,  59  Pac. 
454,  is  seemingly  in  conflict  with  this  state- 
ment, but  an  examination  of  the  transcript 
In  that  case  discloses  that  the  order  in  ques- 
tion there  allowed  20  days  within  which  to 
file  an  abstract,  and  by  computation  it  ap- 
peared that  the  20  days  expired  on  Sunday, 
November  14th.  By  applying  this  section 
to  the  computation  of  20  days  the  last  of 
which  was  Sunday  the  court  determined  that 
the  filing  was  in  time  on  the  15th. 

The  question,  then,  is,  What  construction 
shall  be  given  to  this  order  of  the  court  al- 
lowing the  appellants  up  to  and  including 
Sunday,  October  2,  1910,  In  which  to  file 
the  transcript?  It  is  well  to  bear  in  mind 
that  the  statute  provides  for  computation  of 
time  in  which  an  act  is  to  be  done  as  pro- 
vided in  the  Code.    The  reason  for  this  is 


plain.  The  Legislature  In  prescribing  that 
an  act  should  be  done  in  30  days  or  any 
other  number  of  days  after  a  given  event 
could  not,  of  course,  foresee  what  situations 
would  arise  to  which  this  rule  was  applica- 
ble, and  as  a  conventional  rule  for  comput- 
ing time  to  be  applied  in  general  to  such 
cases  prescribed  that,  when  the  last  day, 
fell  upon  Sunday,  it  should  be  excluded. 
Many  respectable  authorities  have  laid  down 
the  rule  that  under  such  circumstances  the 
act  could  not  be  performed  later  than  the 
preceding  Saturday,  but  the  practice  is  dif- 
ferent in  this  state,  and  the  more  liberal 
rule  is  enforced  of  allowing  the  act  to  be 
done  on  the  succeeding  Monday  when  it  de- 
pends upon  a  given  number  of  days,  the  last 
of  which  Is  Sunday.  But  this  is  a  rule  of 
construction  applied  to  an  act  to  be  done 
as  provided  in  the  Code,  and  not  to  cases 
where  orders  prescribe  otherwise  In  express 
terms.  In  Wachsmuth  v.  Boutledge,  supra, 
it  was  contended  upon  a  statute  requiring 
an  appellant  to  file  the  transcript  "by  the 
second  day  of  the  next  regular  term  of  the 
appellate  court  thereafter"  that  the  filing 
should  take  place  before  the  second  day  of 
the  term,  but  the  court  here  held  that  it 
wns  In  time  if  the  transcript  was  filed  on  the 
second  day,  but  did  not  extend  the  rule  fur- 
ther. By  parity  of  reasoning,  if  it  is  proper 
to  construe  the  order  of  September  30th  by 
this  rule,  the  filing  of  the  transcript  could 
not  take  place  after  the  day  allowed  in  the 
order,  even  though  that  day  be  Sunday.  The 
order  must  be  construed  not  by  the  rule  of 
the  statute,  because  the  statute  expressly 
refers  to  an  act  to  be  done  as  provided  in 
the  Code,  according  to  its  own  terms.  The 
order  was  made  by  consent  of  the  parties 
having  knowledge  of  the  calendar,  and  being 
fully  aware  of  the  days  of  the  week  involv- 
ed. The  court  expressly  included  Sunday, 
October  2d,  in  the  order.  It  had  a  right  to 
make  the  order  in  those  terms.  The  fact 
that  it  was  thus  made  by  the  consent  of 
the  parties  makes  it  in  a  sense  their  con- 
tract of  record,  and  we  cannot  so  construe 
it  under  these  circumstances  as  to  exclude 
Sunday,  when  it  expressly  states  that  Sun- 
day was  Included. 

It  follows  that  filing  the  transcript  after 
the  time  thus  limited  by  the  circuit  court 
was  too  late  to  give  this  court  jurisdiction. 
The  result  is  that  the  appeal  is  dismissed. 

On  Petition  for  Rehearing. 

Since  the  petition  for  rehearing  was  filed  in 
this  cause,  challenging  the  correctness  of  the 
order  dismissing  the  appeal,  it  has  for  the  first 
time  come  to  the  knowledge  of  the  court  by  the 
statement  of  the  clerk  that  the  transcript  herein 
reached  his  possession  at  least  by  October  2, 
1910,  which  day  being  Sunday,  according  to  his 
custom  he  marked  it  filed  as  of  the  following 
day.  This  being  true,  the  appellant  was  in  time 
with  his  transcript 

The  former  order  dismissing  the  appeal  is  set 
aside,  and  the  motion  to  dismiss  the  appeal  is 
overruled. 
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KINNEY  t.  SMITH  et  aL 
(Supreme  Court  of  Oregon.     Feb.  28,  1911.) 

1.  Equity  (§  66*)— Maxims— Doing  Equity. 

Where  plaintiff  seeks  equitable  relief  in 
having  a  deed  adjudged  a  mortgage,  he  must 
show  a  willingness  to  do  equity  hy  paying  the 
mortgage  debt. 

.  [Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  H  188-190;  Dec.  Dig.  \  66.*] 

2.  Mobtoaoes  (8  608%*)— Absolute  Deed  as 
Mortgage — Action  to  Declare  Natubx  of 
Instrument. 

In  an  .equitable  action  to  have  a  warranty 
deed  decreed  a  mortgage,  where,  prior  to  the 
execution  thereof,  plaintiff  and  defendant's  hus- 
band had  a  settlement  in  which  it  was  agreed 
that  plaintiff  owed  defendant's  husband  $2,000, 
and  that  $300  thereof  should  be  paid  within  2 
or  3  days,  and  $1,700  at  any  time  within  90 
days  in  redemption  of  the  premises,  and  the 
deed  was  made  to  defendant's  wife  only  for  con- 
venience, and  the  complaint  does  not  state  the 
amount  of  the  debt  secured,  but  merely  alleges 
that  the  deed  was  intended  as  security,  and  there 
was  no  allegation  of  any  mistake  or  error  in 
the  instrument,  the  plaintiff  had  a  right  of  re- 
demption, but  cannot  reform  or  add  terms  to 
the  instrument,  as  it  contained  all  the  terms 
originally  intended. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  |  1815;  Dec  Dig.  §  608%.*] 

3.  Mortgages  (|  32*)— Deed  as  Mortgage— 
Rule  of  Construction. 

The  courts  are  inclined  to  construe  a  deed 
a  mortgage  if,  upon  the  evidence,  there  is  any 
doubt  as  to  whether  it  was  intended  as  a  con- 
ditional sale  or  a  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §  60;  Dec  Dig.  |  82.*] 

4.  Mobtoaoes  (j  139*)— Title— Mortgagee. 

A  mortgage  does  not  pass  the  title  to  the 
mortgagee,  but  is  only  a  lien  upon  the  property, 
the  title  remaining  in  the  mortgagor,  regardless 
of  the  form  of  the  instrument,  and  title  does  not 
pass  by  an  absolute  deed  which  is  Intended  as 
a  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §  278;  Dec  Dig.  §  139.*] 

5.  Mobtoaoes  (§  38*)— Deeds— Conditional 
Sale— Evidence. 

Where  the  expressed  consideration  of  a 
deed  was  $2,000,  and  it  was  given  to  secure  an 
indebtedness  of  $300  payable  in  3  days  and 
$1,700  in  90  days,  evidence  held  to  show  that 
the  transaction  was  a  mortgage,  and  not  a  con- 
ditional sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |  108;  Dec.  Dig.  |  38.*] 

Appeal  from  Circuit  Court,  Coos  County; 
J.  W.  Hamilton,  Judge. 

Action  by  L.  B.  Kinney  against  Bertha 
J.  Smith  and  another.  From  a  decree  for 
defendants,  plaintiff  appeals.  Modified  and 
affirmed. 

On  November  9,  1907,  plaintiff  executed 
and  delivered  to  defendant  Bertha  J.  Smith, 
wife  of  defendant  R  H.  Smith,  a  warranty 
deed,  conveying  to  her  12  lots  in  the  townsite 
of  Coos  Bay  for  the  expressed  consideration 
of  $2,000.  Plaintiff  commenced  this  suit  on 
January  20,  1908,  to  have  the  deed  decreed 
to  be  a  mortgage.  It  appears  that  prior  to 
the  execution  of  the  deed  plaintiff  and  R.  H. 
Smith  had  a  settlement,  In  which  it  was 


agreed  that  plaintiff  owed  R.  H.  Smith  $2,- 
000,  and  that  $300  thereof  should  be  paid 
within  2  or  3 'days,  and,  as  found  by  the 
lower  court,  plaintiff  promised  to  pay,  and 
defendant  R.  H.  Smith  agreed  to  receive,  the 
$1,700  at  any  time  within  90  days  from  that 
date  in  redemption  of  the  premises.  The 
deed'  was  made  to  Bertha  J.  Smith  only  for 
convenience.  The  $300  was  paid  soon  there- 
after. The  circuit  court  decreed  that  the 
deed  was  Intended  as  a  mortgage,  and  "that 
plaintiff  within  90  days  from  the  date  of 
filing  this  decree  in  the  above-entitled  court 
pay  to  the  dejfrdant  R.  H.  Smith  the 
said  sum  of  $Tr700,  with  interest  thereon 
from  November  9,  1907,  at  the  rate  of  6 
per  cent,  per  annum;  that  upon  the  failure 
of  plaintiff  to  make  payment  of  said  sum 
of  money  within  said  time  that  all  inter- 
est of  said  plaintiff  in  or  to  said  real  prop- 
erty be  barred  and  foreclosed;  that  there- 
after said  plaintiff  have  no  further  inter- 
est in  said  property  or  any  part  thereof." 
Plaintiff  appeals. 

C.  A.  Sehlbrede,  for  appellant  John  F. 
Hall,  James  T.  Hall,  and  J.  W.  Snover,  for 
respondents. 

EAKIN,  C.  J.  (after  stating  the  facts  as 
above).  Plaintiff  appeals  from  that  portion 
of  the  decree  which  requires  him  to  redeem; 
his  contention  being  that  by  his  complaint 
he  did  not  seek  to  redeem,  but  to  have  the 
deed  decreed  to  be  a  mortgage. 

The  complaint  does  not  state  the  amount 
of  the  debt  secured,  only  states  that  the  deed 
was  intended  as  a  security  for  such  sum  as 
may  be  found  to  be  due.  There  is  no  pre- 
tense that  there  was  any  mistake  or  error  in 
the  terms  of  the  instrument  No  doubt  de- 
fendant's motion  to  require  plaintiff  to  make 
the  complaint  more  definite  by  stating  the 
amount  of  the  debt  secured  should  have  been 
allowed.  When  plaintiff  seeks*  equitable  re- 
lief, in  having  the  deed  adjudged  to  be  a 
mortgage,  he  must  show  a  willingness  to  do 
equity  by  paying  the  mortgage  debt  27  Cyc. 
1030;  Cowing  v.  Rogers,  34  Cal.  648;  Hea- 
cock  v.  Swartwout,  28  111.  291.  There  is  no 
doubt  of  his  remedy  in  equity  to  enforce 
his  right  of  redemption,  but  he  has  no  such 
remedy  to  reform  or  add  additional  terms  to 
an  instrument  that  is  in  the  form  and  con- 
tains all  the  terms  originally  Intended.  The 
evidence  of  the  whole  transaction  offered 
to  establish  the  character  of  the  deed  dis- 
closes that  there  was  no  uncertainty  as  to 
the  amount  of  the  debt  The  lower  court 
evidently  treated  the  complaint  as  one  to  re- 
deem. The  defendant  has  not  appealed. 
Therefore  he  Is  not  disputing  the  findings  of 
the  trial  court  that  the  deed  is  a  mortgage. 
After  reading  the  evidence,  we  are  satisfied 
with  that  finding.  The  $2,000  being  the  ex- 
pressed consideration  of  the  deed,  it  un- 
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doubtedly  stood  as  security  for  the  $300  as 
well  as  the  $1,700;  the  latter  sum  being  pay- 
able at  any  time  within  90  days.  The  de- 
fendant contends  that  It  was  a  conditional 
sale,  bnt  the  courts  are  inclined  to  construe 
the  transaction  a  mortgage  if,  upon  the  evi- 
dence, there  is  any  doubt  as  to  whether  it 
was  intended  as  a  conditional  sale  or  as  a 
mortgage.  The  courts  generally  incline 
against  conditional  sales,  and  give  the  benefit 
of  any  doubt  arising  upon  the  evidence  in  fa- 
vor of  the  grantor's  right  to  redeem.  Jones 
on  Mortgages,  879;  Stephens  v.  Allen,  11 
Or.  188,  8  Pac  188;  Elliott  v.  Bozorth,  52 
Or.  391,  97  Pac.  632.  In  this  state  a  mort- 
gage does  not  pass  the  title  to  the  mort- 
gagee. It  1b  only  a  lien  upon  the  property, 
the  title  remaining  in  the  mortgagor  (Adair 
v.  Adair,  22  Or.  115,  130,  29  Pac.  193) ;  and 
this  Is  true  regardless  of  the  form  of  the  in- 
strument It  applied  to  an  instrument  in 
form  a  deed,  but  intended  as  a  mortgage. 
Thompson  v.  Marshall,  21  Or.  171,  27  Pac. 
957;  Adair  v.  Adair,  supra;  Marx  v.  La 
Rocque,  27  Or.  45,  47,  89  Pac.  401 ;  Ladd  v. 
Johnson,  82  Or.  195,  201,  49  Pac.  756 ;  Dekum 
v.  Multnomah  County,  38  Or.  253,  260,  63 
Pac  498;  Starr  v.  Kaiser,  41  Or.  170,  175, 
68  Pac.  521 ;  Marquam  v.  Ross,  47  Or.  374, 
428,  78  Pac.  698,  83  Pac.  852,  86  Pac  1.  The 
title  to  the  property  cannot  pass  to  the  mort- 
gagee except  by  a  foreclosure,  as  provided 
by  the  statute  or  a  relinquishment  by  the 
mortgagor.  Thompson  v.  Marshall,  supra; 
Lovejoy  v.  Chapman,  28  Or.  571,  82  Pac 
687. 

Therefore,  treating  this  as  a  suit  to  re- 
deem, as  the  lower  court  did,  all  the  facts 
being  before  the  court,  the  decree  of  the 
lower  court  will  be  modified  to  the  effect  that 
plaintiff  may  redeem  the  property  within  30 
days  after  the  mandate  is  filed  in  the  lower 
court,  or,  in  default  thereof,  the  property 
shall  be  sold  as  upon  foreclosure  in  the  man- 
ner provided  by  law,  plaintiff  to  recover 
costs  In  the  court  below,  neither  party  to 
recover  costs  in  this  court. 


GIACONI  v.  CITY  OF  ASTORIA. 
(Supreme  Court  of  Oregon.    March  7,  1911.) 

1.  Municipal  Corporations  (f  788*)— Pub- 
lic Improvements— Highways. 

A  municipal  corporation  in  devising  plans 
for  improving  public  highways  within  its  bor- 
ders acts  judicially,  and,  when  proceeding  in 

K>d  faith,  is  not  liable  for  errors  of  judgment, 
t  in  constructing  the  work  it  acts  ministerial- 
ly, and  must  see  that  the  plan  is  executed  in 
a  reasonably  safe  and  skillful  manner. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  5  1547;  Dec  Dig.  § 
733.  »1 

2.  Municipal  Cobpobations  (8  733*)— Pub- 
lic Impbovements— Highways— Defects- 
Injuries. 

The  rule  that  If  there  is  a  defect  in  the 
plan  of  a  sewer,  and  injury  results,  the  city  is 


liable,  as  it  Is  the  assertion  of  a  proprietary 
right  for  the  use  of  its  own  citizens  in  which 
the  inhabitants  of  the  state  have  little  interest, 
does  not  apply  to  the  improvement  of  an  un- 
opened street,  as  the  latter  is  an  exercise  of 
governmental  power  by  a  municipal  corpora- 
tion as  the  agent  of  the  state,  and  made  for  the 
benefit  of  the  general  public 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1547;  Dec  Dig.  8 
733.*] 

3.  Municipal  Cobpobations  (|  788*)— Lia- 
bility—Opening  Stbeetb. 

In  an  action  against  a  municipality  for 
damages  to  land  caused  by  a  slide  of  earth  in 
opening  a  road  where  defendant  had  the  serv- 
ices of  a  competent  engineer,  and,  in  running 
the  cross-section  lines  to  determine  the  amount 
of  cut  and  fill,  he  examined  the  ground  where 
the  improvement  was  to  be  made,  and  prepared 
specifications  based  thereon,  and  no  slide  had 
ever  been  known  in  that  vicinity,  and  he  was 
never  informed  of  the  existence  of  a  fissure  there- 
in, his  judgment  respecting  the  plan  was  all  that 
reasonably  could  have  been  required  from  an 
inspection  of  the  conditions,  and  the  city  was 
not  liable. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1547;  Dec  Dig.  8 
733.*] 

4.  Municipal  Cobpobations  (|  751*)— Lia- 
bility—Opening Streets— Reserving  Con- 
trol. 

In  order  to  render  a  municipality  liable  for 
damages  for  negligence  in  the  construction  of  a 
road,  it  Is  necessary  for  the  municipality  to 
reserve  a  supervisory  control  over  the  improve- 
ment or  a  discretionary  power  over  the  con- 
tract, and  where,  by  the  express  provisions  in 
a  contract  for  opening  up  a  street,  the  con- 
tractor alone  had  charge  of  the  improvement, 
be  is  not  the  agent  of  the  city,  and  the  rule  of 
respondeat  superior  does  not  apply. 

[Ed.  Note— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  |§  1580-1582;  Dec. 
Dig.  |  761*1 

5.  Municipal  Cobpobations  (J  751*)— Lia- 
bility—Opining  Streets— Estoppel. 

Before  a  slide  occurred,  where  the  city's 
surveyor  and  other  officers  knew  that  injury 
might  result  from  the  continuance  of  the  work, 
but  no  effort  was  made  to  suspend  operations 
until  it  was  too  late  to  be  of  any  service,  but 
no  power  to  superintend  the  making  of  ira- 

firovements  was  reserved  to  the  city,  the  city 
b  not  liable  on  the  ground  of  estoppel. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  88  1580-1582;  Dec 
Dig"  |  761*] 

Appeal  from  Circuit  Court  Clatsop  County; 
J.  A.  Eakin,  Judge. 

Action  by  Joseph  Qiaconl  against  the  City 
of  Astoria.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded. 

This  is  an  action  to  recover  damages  for 
an  injury  to  real  property.  The  complaint 
alleges,  in  effect  that  defendant  is  a  munici- 
pal corporation,  authorized  to  grade  streets 
within  its  boundaries,  and  in  devising  plans 
for  such  improvement  and  in  performing 
the  work  is  required  to  exercise  care  and 
skill;  that  extending  east  and  west  along 
the  side  of  a  steep  hill  Is  Irving  avenue,  a 
highway  of  that  city,  which  is  intersected  at 
right  angles  by  Eighteenth  street  and  next 
east  thereof  by  Nineteenth  street;  that  Grand 


•For  other  cases  aee  lami  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Google 


856 


113  PACIFIC  REPORTER 


(Or. 


avenue  is  next  north  of  Irving  avenue,  and 
bounded  on  all  sides  by  these  highways  is 
block  No.  24,  in  Shively's  Astoria,  300  feet 
square;  that  immediately  north  of  that 
block,  but  separated  therefrom  by  Grand 
avenue,  is  block  No.  13,  of  the  same  area, 
the  north  part  of  which  extends  Into  the 
Colombia  river;  that  plaintiff  owns  a  lot 
on  the  south  side  of  block  13  having  two 
buildings  thereon,  and  also  owns  another 
building  erected  on  the  north  side  of  that 
block ;  that  on  block  24  is  a  ravine  extend- 
ing to  Irving  avenue,  which  gulch  is  about 
60  feet  below  the  ordinary  surface  of  the 
ground,  250  feet  wide  at  the  bottom  from 
east  to  west  in  which  direction  it  is  nearly 
level,  but  slopes  abruptly  to  the  north;  that 
this  hollow  is  swampy  to  an  unknown  depth, 
containing  numerous  perennial  springs  from 
which  large  streams  of  water  constantly 
flow,  and  is  incapable  of  sustaining  any 
superadded  weight,  rendering  any  attempt 
to  make  a  fill  thereon  dangerous,  all  of  which 
•  facts  defendant  well  knew ;  that  the  marshy 
character  of  the  gulch,  its  declivity,  the 
proximity  of  plaintiff's  property,  and  the 
apparent  danger  of  a  slide  made  it  incum- 
bent upon  the  city  prior  to  adopting  any 
plan  for  improving  the  ravine  and  before 
the  work  was  commenced  to  ascertain  the 
depth  of  the  swamp  to  solid  earth,  If  any, 
and  to  determine  whether  the  foundation 
was  sufficient  to  sustain  any  imposed  weight, 
but  it  neglected  to  make  any  inspection  or 
to  provide  any  means  to  prevent  a  displace- 
ment of  earth;  that  the  council  adopted  a 
resolution  declaring  an  Intention  to  improve 
Irving  avenue  from  the  west  line  of  Eight- 
eenth street  easterly,  directing  the  city  sur- 
veyor to  prepare  plans,  specifications,  and  es- 
timates of  the  Improvements,  the  cost  of 
which  was  to  have  been  defrayed  by  a  local 
assessment  of  all  property  within  a  specified 
district;  that,  without  investigating  the  prem- 
ises, the  surveyor  filed  with  the  auditor 
plans  and  specifications  which  by  reason  of 
defendant's  negligence  failed  to  provide  for 
the  flowing  water,  or  to  drain  the  land,  or 
to  make  a  safe  foundation  for  the  fill,  or 
to  construct  a  bulkhead;  that  an  ordinance 
was  passed  limiting  the  time  and  prescribing 
the  manner  of  doing  the  work,  but  did  not 
provide  for  any  plan  for  the  embankment, 
the  enactment  demanding  that  the  improve- 
ment should  be  made  according  to  the  plans 
of  the  surveyor  and  under  the  defendant's 
supervision;  that,  pursuant  to  the  ordinance, 
a  contract  was  entered  Into  by  the  city  with 
W.  A.  Good  in,  who,  beginning  to  perform  the 
work  according  to  the  plans  and  specifica- 
tions of  the  surveyor  and  under  the  de- 
fendant's direction,  negligently  placed  on  the 
soft  earth  in  the  gulch  a  small  wooden  flume 
and  a  thin  iron  pipe  to  carry  off  the  water, 
and  by  heaping  clay  on  such  conduits,  with- 
out preparing  any  foundation  or  retaining 
wall,  or  draining  the  ground,  the  pipe  and 
flume  settled,  and  with  knowledge  thereof 


defendant  negligently  caused  to  be  placed  on 
the  fill  large  additional  quantities  of  earth, 
which  immediately  sank,  causing  stones, 
stumps,  trees,  and  other  material  to  be  forc- 
ed down  upon  and  over  plaintiff's  property, 
Injuring  It  to  the  extent  of  $2,000  for  which 
sum  judgment  Is  demanded.  The  answer  de- 
nied the  material  averments  of  the  com- 
plaint, and  alleged,  inter  alia,  that  the  plans 
and  specifications  were  carefully  and  skill- 
fully prepared  by  the  city  surveyor,  filed 
with  the  auditor,  and  approved  by  the  coun- 
cil ;  that  the  fill  was  made  without  any  neg- 
ligence on  defendant's  part,  and  every  pre- 
caution was  taken  to  prevent  injury,  not- 
withstanding which  a  slide  occurred  that 
could  not  have  been  prevented  by  reasonable 
foresight  or  investigation;  and  that  the  Im- 
provement was  made  for  the  use  and  bene- 
fit of  the  public,  and  any  injury  plaintiff  may 
have  sustained  was  the  result  of  an  accident, 
and  not  occasioned  by  defendant's  fault  or 
negligence.  A  reply  put  in  issue  the  allega- 
tions of  new  matter  in  the  answer,  and,  the 
cause  being  tried  without  a  jury,  the  court 
made  findings  of  fact  and  of  law  conforma- 
ble to  the  averments  of  the  complaint,  ex- 
cept that  the  damages  suffered  were  only 
$975,  for  which  sum  a  Judgment  was  ren- 
dered for  plaintiff,  and  defendant  appeals. 

J.  F.  Hamilton  and  A.  W.  Norblad,  for  ap- 
pellant   G.  C.  Fulton,  for  respondent 

MOORE,  J.  (after  stating  the  facts  as 
above).  The  alleged  failure  to  adopt  a  plan 
for  the  proposed  Improvement  and  defend- 
ant's averred  supervision  of  the  work  will 
be  considered.  To  render  these  questions  in- 
telligible requires  a  more  detailed  statement 
of  facts  than  has  been  hereinbefore  given. 
The  resolution  adopted  by  the  council  de- 
claring an  Intention  to  Improve  Irving  ave- 
nue required  the  city  surveyor  to  make  and 
file  with  the  auditor  plans  and  specifications 
for  and  estimates  of  the  work,  and  provided 
that  any  matter  of  construction  or  drainage 
found  necessary  to  make  the  improvement 
safe  or  substantial  should  be  done  by  the 
contractor,  whether  specified  or  not,  without 
extra  charge.  Pursuant  to  the  resolution, 
the  surveyor  ran  cross-section  lines,  exam- 
ined the  land,  and  filed  with  the  auditor 
specifications  for  the  improvement,  which 
provided  that  cuts  and  fills  should  be  made 
to  make  the  highway  conform  to  the  estab- 
lished grade,  and  that  on  certain  lines  con- 
duits of  designated  material  and  dimensions 
should  be  used.  The  established  grade  of 
Irving  avenue  at  Eighteenth  and  Nineteenth 
streets  Is  185  and  101  feet,  respectively, 
above  low  water  on  the  Columbia  river, 
which  stream  is  nearly  parallel  with  and 
about  500  feet  from  the  avenue.  Though 
the  specifications  filed  provided  for  the  dis- 
posal of  surface  water,  the  draining  of 
block  24  was  not  required,  nor  was  any  bulk- 
head or  other  means  suggested  to  prevent 
a  possible  slide.   The  ordinance  limiting  the 
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time  and  prescribing  the  manner  of  the  grad- 
ing demanded  that  the  performance  of  the 
work  be  let  to  the  lowest  bidder,  and  that 
"the  contract  shall  provide  that  said  improve- 
ments shall  be  constructed  and  completed 
to  the  satisfaction  of  the  committee  on 
streets  and  public  ways,  and  the  superin- 
tendent of  streets  and  the  city  surveyor." 
The  contract  stipulated  that  the  improve- 
ment should  be  made  strictly  as  provided 
for  by  the  plans  and  specifications  and  the 
ordinance,  and  that  Good  In  should  have  full 
charge  of  the  work.  He  installed  at  the 
designated  places  conduits  of  the  character 
demanded  and  began  to  make  the  fill,  but 
soon  discovered  that  the  surface  of  the  ra- 
vine was  gradually  settling,  carrying  down 
and  breaking  the  drain  pipes  which  be  had 
laid,  and  upon  demand  of  the  committee  on 
streets  he  put  In  a  box  drain  made  of  wood, 
but  It  soon  sank.  When  about  3,000  cubic 
yards  of  earth  had  been  moved  into  the  fill, 
a  heavy  rain  occurred,  and  a  sink  hole  ap- 
peared Into  which  were  dally  placed  about 
200  cubic  yards  of  soil  without  making  much 
change,  so  that  on  the  following  morning 
the  cavity  would  seem  as  vacant  as  it  had 
on  the  preceding  morning.  When  working 
near  this  hole,  an  unknown  spring  was  re- 
vealed, which  constantly  discharged  suffi- 
cient water  to  fill  a  two-inch  pipe.  Below 
the  fill,  as  the  embankment  rose,  the  sur- 
face of  the  ravine  began  to  crack,  bulge,  and 
gradually  to  move  towards  the  river.  In 
the  rainy  season  water  flowed  from  the 
gulch  which  at  one  time  was  so  swampy 
that  a  horse  had  been  mired,  but  in  the 
summer  when  the  specifications  were  pre- 
pared and  the  improvement  undertaken  no 
water  appeared  on  the  surface.  Near  the 
fill,  however,  an  oval  pool,  comprising  about 
100  square  feet,  contained  a  little  water. 
Displacement  of  soil  had  occurred  in  other 
parts  of  Astoria,  but  none  had  ever  been 
known  to  happen  where  the  slide  here  spok- 
en of  took  place. 

A.  S.  Tee,  who  had  been  city  surveyor  of 
Astoria  nearly  10  years,  and  whose  expe- 
rience as  a  civil  engineer  covered  a  period 
of  81  years,  testified  that  he  was  not  request- 
ed by  any  one  to  ascertain  whether  or  not 
the  surface  of  the  ravine  was  sufficient  to 
sustain  an  embankment  of  82  feet,  which 
was  its  height  at  the  deepest  place  in  the. 
gulch;  that  until  the  ground  began  to  set- 
tle he  had  never  entertained  a  doubt  on 
the  subject  of  the  stability  of  the  soil;  and 
that  he  had  also  supposed  the  pipes  pro- 
vided for  and  which  were  placed  in  trenches 
under  the  fill  were  adequate  to  carry  off 
all  the  water. 

W.  A.  Goodin  testified  that  in  clearing  the 
right  of  way  on  Irving  avenue,  before  the 
resolution  was  adopted  declaring  an  inten- 
tion to  make  the  improvement,  he  discovered 
•  cracks  In  the  earth  at  the  place  where  the 
slide  subsequently  occurred.  This  witness 
did  not  Inform  the  city  surveyor  or  any  one 


of  this  fact,  so  far  as  disclosed  by  the  tran- 
script. 

G.  B.  Hegardt  and  T.  H.  Curtis,  civil  -en- 
gineers of  many  years'  experience  who  ex- 
amined the  premises  after  the  injury,  sever- 
ally testified  that,  before  any  improvement 
was  undertaken  at  that  place,  the  subsoil 
should  have  been  examined  by  boring  to 
determine  whether  or  not  a  foundation  could 
have  been  secured  sufficient  to  sustain  the 
weight  of  the  fill,  and  that  provision  should 
have  been  made  for  a  system  of  drainage 
which  was  as  essential  as  a  safe  basis  for 
the  fill. 

Predicated  on  such  testimony,  a  finding 
was  made  that  defendant  did  not  exercise 
care  or  skill  in  providing  plans  or  specifica- 
tions for  the  improvement  or  for  drainage. 
The  conclusion  thus  reached  seems  to  have 
been  questioned  by  the  trial  court,  for  with 
the  findings  was  filed  an  opinion  wherein  it 
was  said:  "But,  even  if  there  should  be  a 
doubt  as  to  the  question  of  negligence  in 
preparing  or  failing  to  prepare  a  proper 
plan  of  improvement,  the  subsequent  conduct 
of  the  city  in  regard  to  the  fill  in  the  gulch 
after  the  hillside  began  to  move  out  leaves 
my  mind  entirely  free  from  doubt  as  to  the 
liability  of  the  city."  A  municipal  corpora- 
tion in  devising  plans  for  Improving  public 
highways  within  its  borders  acts  judicially, 
and  when  proceeding  in  good  faith  is  not 
liable  for  errors  of  Judgment;  but  In  con- 
structing the  work  it  acts  ministerially, 
and  la  bound  to  see  that  the  plan  is  executed 
in  a  reasonably  safe  and  skillful  manner. 
Goddard  v.  Inhabitants  of  Harpswell.  84  Me. 
409,  24  Aa  958,  30  Am.  St.  Rep.  373,  379; 
Chicago  v.  Norton  Milling  Co.,  196  111.  580, 
63  N.  E.  1043;  Lansing  v.  Toolan,  37  Mich. 
152;  Defer  v.  Detroit,  67  Mich.  346,  34  N. 
W.  680;  McDonald  v.  Duluth,  93  Minn.  208, 
100  N.  W.  1102;  Watters  v.  Omaha,  76  Neb. 
855,  107  N.  W.  1007,  110  N.  W.  981.  The 
exemption  of  a  municipal  corporation  from 
liability  for  injuries  resulting  from  errors 
or  defects  in  the  plan  of  public  work  is 
criticised  by  a  text-writer  who  in  referring 
to  decisions  upholding  the  principle  says: 
"We  think,  however,  that  the  rule  is  too 
broadly  stated  in  these  cases,  and  that  there 
are  instances  in  which  a  city  may  be  liable 
for  injuries  caused  by  defects  in  the  plan 
of  a  street  or  sewer.  It  seems  to  us  that  a 
distinction  should  be  drawn  between  those 
cases  in  which  the  defect  in  the  plan  arises 
from  a  mere  error  of  judgment  and  those 
in  which  the  defect  arises  from  negligence  in 
devising  or  adopting  the  plan."  Elliott,, 
Roads  &  Streets  (2d  Ed.)  5  473.  In  the  suc- 
ceeding section  the  learned  author  elucidates 
this  animadversion  by  the  following  state- 
ment: "If  the  city  has  obtained  the  profes- 
sional advice  of  one  skilled  in  such  matters, 
and  has  used  due  care  in  selecting  its  ad- 
viser, it  will  generally  be  free  from  liability, 
if,  in  consequence  of  following  such  advice, 
the  structure,  or  other  improvement,  as  the 
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case  may  be,  turns  out  to  be  defective."  We 
concur  In  wbat  Judge  Elliott  bas  said  re- 
specting a  sewer,  for  the  rule  seems  to  be 
that  for  a  defect  In  a  plan  therefor.  In  con- 
sequence of  which  an  injury  results,  the 
city  Is  liable  for  ensuing  damages.  Plain- 
tiff's counsel  cites  many  cases  in  support 
of  this  principle,  but  no  reference  thereto 
will  be  made,  since  it  is  believed  they  are 
not  In  point,  because  the  improvement  of  an 
unopened  street  is  an  exercise  of  govern- 
mental power  by  a  municipal  corporation 
as  the  agent  of  the  state  and  made  for  the 
benefit  of  the  general  public,  while  the 
building  of  a  sewer  is  more  in  the  nature  of 
an  assertion  of  a  proprietary  right  by  a  city 
for  the  use  of  its  own  citizens  in  which  the 
inhabitants  of  a  state  at  large  can  have  but 
little  interest.  Denver  v.  Rhodes,  9  Colo. 
554,  13  Pac.  729;  Donahoe  v.  Kansas  City, 
130  Mo.  657,  38  S.  W.  571. 

In  order  to  devise  a  proper  plan  defend- 
ant had  the  service  of  its  surveyor,  who  is 
a  competent  engineer,  and  in  running  the 
cross-section  lines  to  determine  the  amount 
of  cut  and  fill,  he  examined  the  ground  where 
the  improvement  was  to  have  been  made, 
and  prepared  specifications  based  on  such 
investigation.  We  think  his  judgment  re- 
specting the  plan  was  all  that  could  reasona- 
bly have  been  required  from  an  inspection 
of  the  then  condition  of  the  soil,  when  it  is 
remembered  that  no  slide  had  ever  been 
known  in  that  vicinity,  and  that  he  was 
never  informed,  so  far  as  we  can  determine, 
of  the  existence  of  the  fissures  which  Goodin 
saw.  It  was  not  difficult  for  the  expert  en- 
gineers who  examined  the  premises  after  the 
injury  accurately  to  state  what  precautions 
should  have  been  taken.  It  will  be  kept 
in  mind  that  the  conditions  presented  to 
their  attention  were  very  different  from 
what  were  seen  when  the  city  surveyor  made 
his  observations,  and,  in  view  thereof  and 
of  the  further  fact  that  the  city  employed 
a  competent  engineer,  we  think  there  was 
not  such  negligence  in  adopting  a  plan  as  to 
render  the  defendant  liable. 

The  remaining  question  is  whether  or  not 
the  improvement  was  made  under  defend- 
ant's direction  as  alleged  In  the  complaint. 
The  execution  of  the  plan  1b  a  ministerial 
service,  and  for  any  negligent  performance 
thereof  liability  attaches.  The  contract  did 
not  stipulate  that  any  officer  of  the  city 
should  direct  the  manner  by  which  the  fill 
was  required  to  be  made.  The  specifications 
contained  a  detailed  statement  of  what  the 
^embankment  should  be  when  finished,  and 
constituted  a  guide  for  the  performance  of 
the  work.  It  was  stipulated  that  the  im- 
provement should  be  constructed  and  com- 
pleted to  the  satisfaction  of  certain  city  offi- 
cers. This  clause  probably  authorised  them 
to  inspect  the  work  until  it  was  finished  to 
see  that  it  conformed  to  the  requirements 
of  the  contract  The  "satisfaction"  referred 


to  evidently  meant  a  legal  approval  of  the 
Improvement,  and,  if  the  work  had  been 
performed  in  substantial  compliance  with 
the  stipulations,  the  law  would  hold  the  offi- 
cers satisfied.  The  resolution  declaring  an 
intention  to  grade  the  avenue  provided  that 
"any  matter  of  construction  and  drainage 
found  necessary  to  make  the  improvement 
safe  or  substantial  shall  be  done  by  the  con- 
tractor, whether  specified  or  not,  without 
extra  charge."  The  committee  on  streets, 
who  with  others  were  to  be  satisfied  with  a 
performance  of  the  work,  demanded  of  Good- 
in the  placing  of  a  box  drain  under  the  fill, 
and  he  complied  therewith.  The  right  to 
exercise  any  discretion  respecting  a  perform- 
ance of  the  work  seems  to  have  been  limited 
to  necessary  drainage,  and  it  is  quite  cer- 
tain that  the  means  adopted  for  that  pur- 
pose at  the  suggestion  of  the  committee  on 
streets  did  not  cause  the  injury,  but  that 
the  slide  was  probably  occasioned  by  at- 
tempting to  make  the  fill.  The  defendant 
did  not  reserve  any  supervisory  control  over 
the  Improvement  nor  any  discretionary  power 
over  the  contract  itself,  which  restrictions 
are  essential  to  make  a  city  liable  for  the 
acts  of  a  contractor  in  the  performance  of 
work.  Chicago  v.  Joney,  60  111.  883;  Chica- 
go v.  Dermody,  61  111.  431.  It  bas  been 
held,  however,  that  the  reservation  by  a 
municipality  In  letting  a  sewer  contract  of 
the  right  to  change,  Inspect  and  supervise 
to  the  extent  necessary  to  produce  the  result 
intended  by  the  contract  will  not  render 
It  liable  for  negligence  of  the  independent 
contractor,  provided  the  plan  is  reasonably 
safe,  the  work  is  lawful,  is  not  a  nuisance 
when  completed,  and  there  is  no  Interfer- 
ence therewith  by  municipal  officers.  Cp- 
pington  v.  New  York,  165  N.  Y.  222,  59  N. 
E.  91,  53  L.  R.  A.  550.-  By  the  express  pro- 
vision of  the  contract  Goodin  had  full  charge 
of  the  improvement  in  the  making  of  which 
he  was  not  the  agent  of  the  city,  and  the 
doctrine  of  respondeat  superior  can  have  no 
application  to  the  case  at  bar.  A  careful 
examination  of  the  entire  testimony  which 
has  been  sent  up  falls  to  disclose  that  any 
direction  was  given  by  defendant's  officers 
or  agents  respecting  a  performance  of  the 
work,  except  that  Goodin  was  required  to 
place  a  box  flume  in  the  fill,  a  duty  imposed 
upon  him  by  the  resolution  whenever  neces- 
sity demanded  a  drain.  Before  the  slide 
occurred,  the  city  surveyor  and  other  officers 
knew  that  injury  might  result  from  a  con- 
tinuance of  the  work,  but  no  effort  was  made 
to  suspend  operations  until  it  was  too  late 
to  be  of  any  service.  However,  as  no  power 
to  superintend  the  making  of  the  improve- 
ment was  reserved,  the  defendant  was  not 
liable  on  the  ground  of  estoppel. 

As  we  view  the  testimony,  there  is  no  con- 
troversy respecting  the  facts,  and,  believing 
the  conclusions  of  law  as  deduced  by  the  * 
court  below  are  erroneous,  the  judgment  is 
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reversed,  and  the  cause  remanded  for  such 
further  proceedings  as  may  be  necessary 
not  inconsistent  with  this  opinion. 


GRANTS  PASS  BANKING  &  TRUST  CO. 
v.  ENTERPRISE  MINING  CO. 

CONDOR  WATER  &  POWER  CO.  v.  EN- 
TERPRISE MINING  CO.  et  aJ. 

(Supreme  Court  of  Oregon.    March  7,  1911.) 

1.  Minis  and  Minerals  (§  112*)— Mining 
Lien— "Supplies.  "  * 

Electricity  furnished  to  a  mine  for  illu- 
mination or  for  power  constitutes  "supplies" 
within  L.  O.  I*  |  7444,  giving  any  person  fur- 
nishing materials  or  supplies  for  the  working 
or  development  of  any  mine  a  lien  upon  such 
mine  therefor;  a  "supply"  in  its  restricted 
sense  meaning  any  substance  consumed  with  its 
use,  but  in  its  more  general  sense  meaning  any- 
thing furnished  to  meet  a  need,  and  the  term 
"supplies,"  as  used  in  the  statute,  including 
any  substance  the  use  of  which  might  reason- 
ably tend  to  the  working  or  development  of  a 
mine  (citing  8  Words  and  Phrases,  p.  6802). 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §§  283-235;  Dec  Dig.  § 
112.*] 

2.  Mines  and  Minebals  (J  117*)— Liknb— En- 
forcement—BUBDEN  OF  PBOOF. 

Where,  in  a  suit  to  establish  a  lien  for  elec- 
tricity furnished  a  mine,  consolidated  with  a 
sait  by  another  to  foreclose  a  mortgage  on  the 
mining  property,  the  evidence  showed  that  the 
electricity  was  furnished  at  the  mines  In  quan- 
tities and  kinds  required  by  the  contract  there- 
for, the  burden  was  upon  the  mining  company 
or  the  mortgagee  plaintiff  to  show  that  it  was 
not  used  by  the  mining  company;  they  being 
the  parties  who  would  succeed  by  such  proof. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §  239;  Dec.  Dig.  §  117.*] 

3.  Mines  and  Minerals  (5  114*)— Liens- 
Tike  of  Filing. 

The  right  to  file  a  proper  lien  for  mining 
supplies  furnished  continued  after  a  futile  at- 
tempt to  file  a  lien  until  the  expiration  of  the 
time  allowed  to  file  an  original  lien. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §  236;  Dec.  Dig.  §  114.*] 

4.  Mortgages  (§  151*)— Liens— Priorities— 
.—Mining  Lien. 

Where,  though  a  lien  for  mining  supplies 
furnished  was  not  filed  until  after  a  suit  was 
instituted  to  foreclose  a  mortgage  on  the  mining 
property,  the  supplies  were  furnished  in  part 
nearly  a  year  before  the  execution  of  the  mort- 
gage, the  lien  was  prior  to  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |  319;  Dec  Dig.  §  161.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; H.  K.  Hanna,  Judge. 

Consolidated  actions  by  the  Grants  Pass 
Banking  &  Trust  Company  against  the  En- 
terprise Mining  Company  and  by  the  Condor 
Water  &  Power  Company  against  the  Enter- 
prise Mining  Company  and  the  Grants  Pass 
Banking  &  Trust  Company;  the  former  ac- 
tion being  to  foreclose  a  mortgage  and  the 
latter  being  to  establish  a  mining  Hen.  From 
a  decree  foreclosing  the  mortgage,  but  mak- 
ing the  lien  superior  thereto,  the  Banking  & 
Trust  Company  appeals.  Affirmed. 


This  is  a  controversy  between  creditors  as 
to  the  validity  and  priority  of  a  lien.  A  suit 
was  commenced  March  12,  1907,  by  the 
Grants  Pass  Banking  &  Trust  Company  to 
foreclose  a  mortgage  of  certain  mining  prop- 
erty executed  to  it  October  19,  1906,  by  the 
Enterprise  Mining  Company  to  secure  the 
payment  of  $6,000.  The  Condor  Water  & 
Power  Company  was  made  a  party  defend- 
ant ;  the  complaint  alleging  that  it  claimed 
some  Interest  In  the  premises  inferior  to 
plaintiffs  mortgage.  That  defendant,  alone 
answering,  denied  that  its  claim  was  subordi- 
nate to  that  of  the  plaintiff,  set  forth  facts 
tending  to  show  that  it  had  a  prior  lien  on 
the  real  property,  and  thereupon  commenced 
a  suit  against  the  Enterprise  Mining  Com- 
pany and  the  Grants  Pass  Banking  &  Trust 
Company,  averring  that,  pursuant  to  the 
terms  of  a  written  contract  entered  into  with 
the  former,  it  had  supplied  between  October 
31,  1905,  and  March  1,  1907,  certain  material 
and  furnished  electricity  for  illumination  and 
for  the  operation  of  a  quartz  mill  on  the 
premises  amounting  to  $3,570.28,  on  account 
of  which  $1,527.20  had  been  paid,  leaving  due 
$2,043.08,  to  secure  the  payment  of  which  a 
lien  on  the  land,  building,  machinery,  etc., 
was  filed  March  20,  1907.  Issues  having  been 
joined,  the  suits  were  consolidated  and  tried, 
resulting  in  a  decree  foreclosing  the  mort- 
gage and  the  lien,  but  making  the  latter  su- 
perior, and  plaintiff  appeals. 

O.  S.  Blanchard  and  H.  D.  Norton,  for  ap- 
pellant A.  E.  Reames  and  R.  G.  Smith,  for 
respondent 

MOORE,  J.  (after  stating  the  facts  as 
aboye).  The  statute  giving  a  lien  on  mines, 
so  far  as  involved  herein,.  Is  as  follows: 
"Any  person  who  shall  furnish  any  provi- 
sions, materials  or  supplies  for  the  work- 
ing or  development  of  any   *   *    •  mine 

*  •   •  shall  have  a  lien  upon  such  mine 

*  •  •  to  secure  him  the  payment  for 
the  *  •  •  material  furnished,  which  Hen 
shall  attach  in  every  case  to  such  mine."  L. 
O.  L.  S  7444.  "The  liens  provided  for  in  this 
act  are  preferred  liens."  Id.  §7447.  To  uphold 
the  decree  rendered,  electricity,  when  fur- 
nished at  a  mine  for  illumination  or  for  pow- 
er, must  be  construed  to  be  a  "supply,"  there- 
by bringing  it  within  the  designation  of  the 
enactment  quoted.  As  applied  to  material 
objects,  a  supply  is  understood,  in  its  re- 
stricted sense,  to  mean  any  substance  that  is 
consumed  with  its  use.  A  supply,  in  its  more 
general  signification,  is  anything  required  or 
furnished  to  meet  a  need.  8  Words  &  Phras- 
es, 6802.  As  used  in  the  statute  under  con- 
sideration, "suppHes"  undoubtedly  comprise 
any  substance  the  use  of  which  might  reason- 
ably tend  to  the  working  or  contribute  to  the 
development  of  a  mine.  Electricity,  when 
employed  to  Illumine  a  mine,  enables  labor- 
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era  to  work  therein  with  almost  the  same 
success  as  In  the  daylight,  thus  materially 
contributing  to  the  search  for  and  the  devel- 
opment of  a  mineral  vein.  The  object  of  all 
mining  operations  is  to  secure  valuable  met- 
als freed  as  much  as  practicable  from  all 
other  -  substances.  In  quartz  mining  the 
crushing  of  rock  containing  mineral  reduces 
the  bulk  by  eliminating  much  of  the  super- 
fluous matter,  making  it  possible  profitably 
to  carry  the  resulting  auriferous  and  argen- 
tiferous ores  to  market.  By  the  use  of  sus- 
pended copper  wires  electricity  can  .be  trans- 
mitted from  the  place  where  it  Is  generated 
to  the  mouth  of  a  mine  in  almost  Inaccessible 
mountains  and  ravines,  and  there  successfully 
used  to  operate  quartz  mills.  Mines  which 
a  few  years  ago  were  almost  worthless  have, 
by  the  employment  of  electricity,  become 
very  valuable,  affording  profitable  employ* 
ment  to  laborers  and  yielding  rich  returns 
to  the  owners.  Electricity  Is  capable  of  pro- 
pelling machinery  and  of  Illuminating  mine 
and  mill  by  continuous  operation,  and  as  this 
modern  agent  is  consumed  by  its  use,  so  far 
as  susceptible  of  discernment,  and  supplies 
a  very  urgent  need  tending  to  the  proper 
working  and  development  of  a  mine,  it  is 
believed  that  such  force  is  a  supply  within 
the  scope'  of  that  term  and  for  the  use  of 
which  a  lien  may  fairly  be  Implied  from  the 
statute. 

The  .Enterprise  Mining  Company  stipulat- 
ed in  writing  to  pay  the  Condor  Water  &  Pow- 
er Company  a  minimum  rate  of  $225  a  month 
for  electricity  of  a  specified  character  and 
voltage  with  which  to  operate  the  mines  and 
mill.  It  is  asserted  by  plaintiff's  counsel  that 
the  evidence  fails  to  show  a  use  of  the  speci- 
fied amount  of  power  or  that  any  of  it  was 
employed  in  the  mine.  The  testimony  shows 
that  electricity  was  furnished  at  the  mine  of 
the  quality  and  kind  demanded  by  the  terms 
of  the  contract,  and,  the  supply  having  thus 
been  delivered  at  the  proper  place,  the  bur- 
den of  disproving  the  employment  of  the 
measure  of  the  power  was  imposed  on  the 
Enterprise  Mining  Company,  or  on  the  plain- 
tiff, who  would  succeed  by  the  production  of 
such  proof.  Fitch  v.  Howltt,  32  Or.  396,  409, 
52  Pac.  192.  No  attempt,  however,  was  thus 
made  to  defeat  the  lien.  It  appears  that  pri- 
or to  March  20,  1907,  the  Condor  Water  & 
Power  Company  undertook  to  secure  a  lien, 
but  that  its  efforts  In  that  direction  were 
futile  or  unsatisfactory.  The  corrected  lien 
was  filed  within  the  time  limited  therefor 
after  furnishing  the  supplies,  whereupon  the 
preceding  claims  were  abandoned.  The  right 
to  file  a  proper  lien  continued  until  the  ex- 
piration of  the  time  allowed  to  file  an  origi- 
nal lien.  Jones,  Liens  (2d  Ed.)  §  1455.  The 
lien  foreclosed  was  not  filed  until  after  plain- 
tiffs suit  was  instituted,  but,  as  the  material 
was  furnished  In  part  nearly  a  year  prior  to 


the  execution  of  the  mortgage,  the  lien  was 
properly  decreed  to  be  prior  to  the  mortgage. 
Henry  v.  Hand,  36  Or.  492,  59  Pac  330. 

Other  errors  are  assigned,  but,  deeming 
them  unimportant,  the  decree  is  affirmed. 


PURDY  v.  HARRIS. 
(Supreme  Court  of  Oregon.    March  7,  1911.) 

1.  Evidence  (S  241*)— Admissions— Transac- 
tions by  Anotheb  fob  Plaintiff's  Bene- 
fit— Letters. 

The  plaintiff  in  an  action  to  recover  fees 
under  an  employment  by  defendant  to  locate 
defendant  on  a  claim  was  working  with  his 
brother  in  the  matter,  and  the  brother,  who  was 
not  a  party  to  the  suit,  made  examination  of 
the  claim,  met  defendant  with  reference  to  its 
location,  and  wrote  a  letter  to  parties  whom 
the  defendants  claimed  to  have  employed,  a 
part  of  which  was  material  on  the  question  of 
plaintiff's  employment.  Held  that,  as  the  plain- 
tiff was  seeking  a  benefit  under  an  arrangement 
made  in  part  by  his  brother  as  bis  agent  or  as 
a  party  interested  in  the  transaction,  the  letter 
was  admissible  as  tending  to  show  defendant's 
agreement. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  887-S92;  Dec.  Dig.  §  241.*] 

2.  COMPBOMISE  AND  SETTLEMENT  (|  25*) — IN- 
STRUCTIONS—SUFFICIENCY. 

In  an  action  to  recover  fees  under  an  exe- 
cuted agreement  to  locate  the  defendant  on  a 
claim,  where  the  defendant's  evidence  tended  to 
show  that  he  had  employed  and  settled  with  an- 
other party  and  that  such  settlement  included 
plaintiff's  claim,  with  plaintiff's  consent,  the 
court  instructed  that  evidence  of  such  settle- 
ment was  introduced  for  the  purpose  of  showing 
what  the  facts  were  in  regard  to  the  contract, 
that,  if  there  was  such  settlement  and  plaintiff's 
claim  was  then  credited  by  consent  to  plaintiff, 
the  finding  must  be  for  the  defendant  and  that 
if  the  defendant  had  a  settlement  with  another 
party,  but  that  the  contract  was  with  she 
plaintiff,  the  plaintiff  would  be  entitled  to  re- 
cover notwithstanding  defendant's  unauthorized 
settlement,  and  that  the  case  depended  on  the 
question  of  employment  Held,  that  the  in- 
structions as  to  plaintiff's  right  of  recovery, 
taken  with  all  the  other  instructions,  were  er- 
roneous, since  they  practically  took  from  the 
jury  the  question  of  payment  or  settlement  by 
defendant  with  such  other 'party. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  Settlement  Cent  Dig.  §  96;  Dec  Dig.  S 

3.  Compromise  and  Settlement  ({  25*)— In- 
structions—Sufficiency. 

In  an  action  to  recover  for  services  alleged 
to  have  been  performed  in  locating  defendant  on 
a  claim  where  the  question  of  settlement  by  de- 
fendant was  in  issue,  and  the  defendant's  evi- 
dence tended  to  show  a  settlement  with  another 

f i arty  employed  for  that  service,  the  refusal  to 
nstruct  that  if  such  party  acting  under  the 
authority  of  the  plaintiff  in  securing  the  defend- 
ant for  location,  and  had  an  agreement  with  de- 
fendant for  the  fees,  that  payment  to  such  par- 
ty was  payment  to  the  plaintiff,  is  error,  since 
without  it  or  its  substance  the  question  of  set- 
tlement is  not  fully  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement  Cent  Dig.  §  96;  Dec  Dig.  | 
25.*] 

4.  Appeal  and  Error  ({  692*)— Record— Ne- 
cessity of  Setting  Forth  Evidence  Ex- 
cluded. 

Where  the  record  does  not  show  what  evi- 
dence the  appellant  intended  to  elicit  by  an  ex- 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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eluded  question,  the  court  cannot  say  that  its 
exclusion  was  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E«orj  Cent.  Dig.  §§  2905-2909;  Dec.  Dig.  I 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; J.  W.  Hamilton,  Judge, 

Action  by  J.  T.  Purdy  against  F.  E.  Harris. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.  Reversed,  and  a  new  trial  ordered. 

This  Is  an  action  to  recover  the  sum  of 
$800  for  services  alleged  to  have  been  ren- 
dered by  plaintiff  In  locating  defendant  upon 
a  quarter  section  of  timber  land.  Upon  trial 
before  a  jury  a  verdict  was  rendered  in  favor 
of  plaintiff,  and  from  a  judgment  thereon  de- 
fendant appeals. 

The  complaint  alleges  the  performance  of 
the  services  at  the  request  of  defendant,  who 
promised  and  agreed  to  pay  therefor  as  soon 
us  he  had  filed  In  the  United  States  Land  Of- 
fice at  Roseburg  his  application  to  purchase 
the  land,  which  It  Is  alleged  has  been  done. 
In  his  answer  defendant  denies  that  plaintiff 
performed  the  service,  or  that  he  ever  prom- 
ised to  pay  plaintiff  therefor.  He  admits 
that  he  filed  his  application  for  the  land,  and 
alleges  that  he  entered  into  a  contract  with 
one  J.  H.  Van  Keuren,  who  was  to,  and  did, 
locate  him  upon  the  land  described,  and  that 
he  fully  paid  the  latter  for  said  location. 
Plaintiff,  In  his  reply,  denies  the  allegations 
contained  In  the  answer.  It  appears  there 
was  some  correspondence  between  S.  W.  Pur- 
dy and  J.  H.  Van  Keuren,  of  Cataldo,  Idaho, 
in  regard  to  locating  some  friends  of  Van 
Keuren  upon  land  in  Oregon,  and  that  in  pur- 
suance thereto,  and  to  conversations  between 
J.  T.  and  S.  W.  Purdy  and  J.  H.  Van  Keuren 
of  the  firm  of  Van  Keuren  &  Highbee,  the  de- 
fendant, F.  E.  Harris,  Herbert  Harris,  his 
brother,  W.  Hughes  and  O.  S.  Gilbert,  came 
from  Idaho  to  Oregon  for  the  purpose  of  lo- 
cating upon  land,  each  bringing  a  letter  to 
one  of  the  Purdys  from  J.  H.  Van  Keuren, 
requesting  that  the  holder  of  the  letter  be  lo- 
cated upon  timber  land.  J.  T.  Purdy,  the 
plaintiff,  met  these  people  at  The  Dalles,  Or., 
and  proceeded  with  them  to  Curry  county, 
S.  W.  Purdy  accompanying  them  during  a 
part  of  the  Journey.  Plaintiff  testifies  that, 
after  arriving  near  the  land  In  Curry  county, 
he  made  an  agreement  with  defendant,  where- 
by the  latter  was  to  pay  him  for  his  services ; 
that  defendant  said  he  would  see  him  paid; 
that  he  would  pay  the  location  fee,  further 
testifying,  "He  asked  me  to  see  If  I  could  get 
It  from  Van  Keuren,  as  he  was  to  pay  the 
money."  To  the  question,  "What  understand- 
ing did  you  have  with  Van  Keuren  before 
these  men  came  down?"  plaintiff  replied: 
"Simply  as  a  favor  to  Van  Keuren  that  I 
would  locate  his  friends.  Q.  Did  Mr.  Harris 
have  a  letter?  A.  Yes,  sir.  Q.  What  was 
contained  in  that  letter?  A.  Mr.  Harris'  let- 
ter read  like  this:  'Locate  Harris  and  broth- 


er, they  have  the  money  to  pay  their  location, 
and  we  will  come  good  for  it'  He  did  not 
state  whether  they  had  it  with  them  or  did 
not  'You  can  hold  us  good  for  the  amount,' 
Is  the  words  used."  F.  E.  Harris,  defendant, 
testifies  that  he  made  arrangements  with 
Van  Keuren  to  be  located  on  a  timber  claim; 
If  he  filed  on  the  land,  he  was  to  pay  the 
sum  of  $300,  and,  If  he  did  not  file,  it  would 
cost  him  nothing ;  that  at  that  time  he  was 
not  acquainted  with  plaintiff,  having  never 
seen  or  communicated  with  him,  or  with  any 
of  the  Purdys.  "Mr.  Van  Keuren  made  the 
arrangements,  and  told  us  that  we  would 
meet  him  at  The  Dalles."  They  met  Purdy 
at  The  Dalles,  to  whom  they  gave  the  note 
from  Van  Keuren,  such  note  In  substance 
stating  to  locate  the  Harris  boys  on  a  timber 
and  stone  claim,  and  he  would  stand  good  for 
it.  After  they  were  located,  they  went  home 
and  settled  with  Van  Keuren  for  the  loca- 
tion fees,  for  which  fees  nearly  a  year  after- 
wards Purdy  asked.  Neither  on  this  trip  to 
the  land,  nor  at  any  time  subsequent  to  de- 
fendant's meeting-  him  at  The  Dalles,  did 
plaintiff  say  anything  about  either  the  loca- 
tion fee  or  the  manner  of  payment 

James  O.  Watson  (Edwin  McBee  and  Card- 
well  &  Watson,  on  the  brief),  for  appellant. 
O.  P.  Coshow  (Coshow  &  Rice,  on  the  brief), 
for  respondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
Defendant  contends  that  the  trial  court  erred 
In  excluding  oral  evidence  as  to  the  contents 
of  a  letter  written  by  S.  W.  Purdy  to  J.  H. 
Van  Keuren  in  regard  to  locating  defendant, 
concerning  which  the  testimony  of  Van  Keur- 
en In  behalf  of  defendant  was  taken  by  depo- 
sition, as  follows:  "State  what  those  negotia- 
tions were,  giving  circumstances?  A.  I  re- 
ceived a  letter  from  S.  W.  Purdy  from  Or- 
egon, stating — (Objected  to  by  counsel  for 
plaintiff.)  Q.  Where  Is  that  letter?  A.  I 
haven't  the  letter.  Q.  Have  you  looked  for 
the  letter?  A.  I  looked  for  it.  It  was  on  the 
desk,  and  the  Purdys  had  access  to  the  desk. 
Q.  You  were  unable  to  find  the  letter?  A. 
Yes,  sir.  Q.  You  may  state  its  contents 
then?"  Plaintiff 8  counsel  objected  to  oral 
testimony  In  this  regard,  for  the  reasons  (1) 
that  the  letter  was  the  best  evidence,  and 
proper  foundation  had  not  been  laid  for  the 
admission  of  oral  testimony  relative  thereto; 
and  (2)  that  this  letter  from  S.  W.  Purdy  was 
from  one  not  a  party  to  the  action,  upon 
which  latter  point  it  would  seem  the  court 
sustained  the  objection,  as  the  statement  of 
the  witness  that  he  had  endeavored  to  find 
the  letter  and  was  unable  to  do  so  was  un- 
challenged by  any  cross-examination.  To  this 
ruling  defendant  duly  saved  an  exception. 
Witness'  answer  to  the  excluded  question 
was:  "It  stated  that  if  Mr.  Highbee  and  I 
had  any  friends  In  Idaho  that  wished  loca- 
tions there,  if  we  stood  good  for  them,  we 
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could  send  tlem  down,  and  they  would  lo- 
cate these  parties,  and  the  deal  would  prac- 
tically be  with  us."  Further  testifying  that 
the  writer  of  the  letter  was  a  brother  of  the 
plaintiff,  J.  T.  Purdy.  They  were  working 
together  in  the  timber  business,  and  he  and 
hiB  partner  paid  the  location  fees  to  Purdy. 
While  S.  W.  Purdy  was  not  a  party  to  the  ac- 
tion, the  evidence  strongly  tends  to  show  that 
he  was  an  active  participant  in  the  transac- 
tion, and  that  it  was,  partly  at  least,  on  ac- 
count of  this  letter  that  the  several  men  came 
to  Oregon  and  were  located  upon  claims  by 
plaintiff.  It  also  appears  that  plaintiff  had 
made  no  examination  of  the  claims,  but  that 
his  brother,  S.  W.  Purdy,  had.  In  our  opin- 
ion a  person  cannot  avail  himself  of  the  bene- 
fit of  an  arrangement  made  by  another,  ei- 
ther as  his  agent  or  as  an  interested  party, 
and  at  the  same  time  disavow  the  authority 
of  the  writer  of  the  letter  pertaining  to  the 
transaction.  The  latter  part  of  the  letter  Is 
material  in  tending  to  show  with  whom  the 
deal  was  to  be  consummated.  The  negotia- 
tions having  been  between  the  Purdys  on  one 
side  and  Van  Keuren  and  the  locators  on 
the  other,  the  defendant  was  entitled  to  have 
all  the  circumstances  connected,  therewith 
submitted  to  the  jury  for  a  determination  as 
to  what  the  agreement  really  was,  and  wheth- 
er or  not  plaintiff  was  authorized  to  make 
payment  to,  or  settlement  with,  Van  Keuren 
or  his  firm. 

After  the  evidence  was  submitted  the  court 
gave,  among  others,  the  following  instruction, 
to  which  defendant's  counsel  duly  saved  an 
exception:  "As  I  have  stated  to  you,  there 
has  been  some  evidence  introduced  which  it 
is  claimed  tends  to  show  that  Van  Keuren 
had  a  settlement  with  the  plaintiff,  and  al- 
lowed him  a  credit  in  that  settlement  Un- 
der the  evidence,  as  it  has  been  admitted  in 
this  case,  I  instruct  you  that  there  has  been 
some  testimony  introduced  for  your  consid- 
eration as  to  a  settlement  of  this  claim  for 
$300,  and  I  instruct  you  in  this  behalf  that 
if  you  find  the  plaintiff  and  J.  H.  Van  Keuren 
had  such  settlement,  and  that  this  claim 
against  the  defendant  was  credited  to  the 
plaintiff  in  such  settlement  with  plaintiff's 
consent,  then  you  must  find  for  the  defend- 
ant, even  though  a  dispute  arose  between  the 
parties  as  to  the  settlement  subsequently, 
but,  upon  the  other  hand,  if  you  should  find 
from  the  evidence  that  the  defendant  did 
have  a  settlement  or  paid  Van  Keuren,  but 
that  the  contract  was  as  plaintiff  alleged  in 
his  complaint,  and  unauthorized,  then  plain- 
tiff would  be  entitled  to  recover,  notwith- 
standing that  he  did  have  some  kind  of  a 
settlement  with  Van  Keuren.  This  case  de- 
pends upon  the  issues  that  are  made  here — 
that  is,  on  the  question  of  employment— and, 
if  the  plaintiff  has  maintained  these  issues 
by  a  preponderance  of  the  evidence,  then  he 
is  entitled  to  recover  in  this  action,  otherwise 
not."  In  order  to  better  understand  this  In- 
struction, we  carefully  notice  those  previous- 


ly given.  In  the  one  immediately  preceding 
the  court  In  referring  to  the  evidence  tending 
to  show  a  settlement  between  Van  Keuren 
and  plaintiff  said:  "That  is  introduced  for 
the  purpose  of  showing  what  the  facts  are  in 
regard  to  the  contract."  And  further  on: 
"You  will  see  that  the  question  resolves  it- 
self under  the  issues  as  to  what  was  the  na- 
ture of  the  employment,  if  the  plaintiff  was 
employed.  Was  he  employed  by  the  defend- 
ant, or  was  he  simply  acting  for  Van  Keuren. 
and  If  he  was  employed  by  the  defendant  and 
performed  these  services,  and  there  was  an 
agreed  price,  then  the  plaintiff  Is  entitled  to 
recover."  The  defendant  urges  objection  to 
the  last  part  of  the  Instruction  set  out  in  full: 
"Upon  the  other  hand,  if  you  should  find 
from  the  evidence  that  the  defendant  did 
have  a  settlement  or  paid  Van  Keuren,  but 
that  the  contract  was  as  plaintiff  alleges  in 
his  complaint,  and  was  unauthorized,  then 
plaintiff  would  be  entitled  to  recover,  not- 
withstanding that  he  did  have  some  kind  of 
a  settlement  with  Van  Keuren."  The  follow- 
ing sentence,  "This  case  depends  upon  the  is- 
sues that  are  made  here — that  is  on  the  ques- 
tion of  employment — "  it  Is  claimed  tends  to 
narrow  the  instruction,  and  practically  takes 
from  the  jury  the  question  of  payment  or 
settlement  by  plaintiff  with  Van  Keuren  in 
any  event  Taking  all  the  Instructions  to- 
gether, It  would  seem  they  were  to  the  effect 
that  If  the  jury  found  that  the  contract  was 
made  by  defendant  with  plaintiff,  and  the 
services  were  performed  at  an  agreed  price, 
then  the  plaintiff  was  entitled  to  recover,  not- 
withstanding defendant  may  have  made  a  set- 
tlement with  Van  Keuren,  and  the  latter  had 
settled  with  and  paid  plaintiff  for  the  serv- 
ices, or  that  he  was  authorized  by  plaintiff 
to  receive  payment. 

Defendant  requested  the  court  to  give  the 
following  instruction:  "If  you  find  from  the 
evidence  that  J.  H.  Van  Keuren  was  acting 
under  the  authority  of  the  plaintiff  in  secur- 
ing the  defendant  for  location,  and  made  an 
agreement  with  the  defendant  for  the  fees, 
then  I  instruct  you  that  a  payment  to  Van 
Keuren  was  a  payment  to  plaintiff,  and  you 
must  find  for  the  defendant"  While  this  in- 
struction is  not  explicit  and  does  not  clearly 
present  the  question  as  to  whether  Van  Keur- 
en was  authorized  to  make  settlement  or  re- 
ceive payment,  we  think  the  substance  there- 
of should  have  been  given,  and  that  the  mat- 
ter of  settlement  was  not  fully  submitted  to 
the  Jury.  Plaintiff's  counsel  contends  that 
the  defendant  was  not  entitled  to  any  instruc- 
tion with  reference  to  the  settlement  with 
Van  Keuren,  for  the  reason  that  defendant 
had  not  pleaded  payment  to  plaintiff.  While 
the  answer  of  defendant  is  general  in  its 
allegations,  he  does  allege  a  payment  to  Van 
Keuren,  and  claims  that  Van  Keuren  was  a 
principal  in  the  making  of  the  contract  and. 
in  so  far  as  the  introduction  of  the  testimony 
is  concerned,  the  case  seems  to  have  been 
tried  as  though  the  question  of  settlement 
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was  properly  In  Issue ;  the  trial  court  appear- 
ing to  have  treated  the  answer  as  an  allega- 
tion of  payment  No  objection  was  made  by 
plaintiff  to  the  introduction  of  testimony  up- 
on this  ground,  nor  the  question  In  any  way 
raised,  except  by  motion  to  strike  out  the 
evidence.  If  defendant  paid  or  settled  with 
Van  Keuren  for  the  amount  involved  In  this 
case,  and  Van  Keuren  settled  therefor  with, 
or  paid  the  same  to,  plaintiff,  then  it  would 
be  immaterial  whether  Van  Keuren  was  act- 
ing as  principal  or  agent  in  making  the  agree- 
ment in  the  first  instance.  In  other  words, 
If  plaintiff  settled  the  fee  In  question  with 
Van  Keuren  or  Van  Keuren  &  Highbee,  he 
would  thereby  ratify  the  act  of  Van  Keuren 
in  making  the  agreement,  and  settling  with, 
and  receiving  payment  from,  defendant. 

Defendant  also  assigns  error  in  the  ruling 
of  the  court  sustaining  the  objection  of  coun- 
sel for  plaintiff  to  the  question  propounded 
to  Herbert  Harris,  a  witness  in  defendant's 
behalf:  "Did  J.  T.  Purdy  on  that  trip  say 
anything  to  you  about  the  payment  of  the  lo- 
cation fee  for  your  claim?"  This  question 
suggests  no  material  answer.  No  answer 
thereto  or  to  the  other  questions  not  men- 
tioned, to  which  objections  were  made  and 
sustained,  was  tendered,  and  the  record  does 
not  disclose  what  evidence  the  defendant  in- 
tended to  elicit  from  the  witness.  This  court 
therefore  cannot  say  that  the  rights  of  the 
defendant  were  in  any  way  prejudiced  by  the 
exclusion  of  the  evidence. 

For  the  reasons  indicated,  the  judgment  of 
the  lower  court  is  reversed,  and  a  new  trial 
ordered. 


BENNETT  TRUST  CO.  et  al.  t.  SENG- 
STACKEN et  aL  t 
(Supreme  Court  of  Oregon.   March  7,  1911.) 

1.  Municipal  Corporations  (f  13*)— Crea- 
tion —  General  Laws  —  Organization  of 
Corporations— Provisions  Construed  as 
Directory. 

Lawa  1909,  c.  39,  relating  to  the  incorpo- 
ration of  porta,  and  by  section  8  requiring  that 
the  commissioners  appointed  by  the  Governor 
shall  meet  on  the  fifth  day  after  their  appoint- 
ment at  a  place  designated  by  the  Governor 
and  organize  aa  a  board,  is  directory  in  its  pro- 
visions, and  where  four  of  the  five  commission- 
ers meet  at  the  specified  place  and  time  and 
effect  a  temporary  organization,  and  two  days 
later  at  a  different  place  effect  a  permanent 
organization,  there  la  a  substantial  compliance 
with  the  statute. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  13.*] 

2.  Municipal  Corporations  (|  10*)— Crea- 
tion—Statute— Validity. 

Laws  1909,  c.  39,  entitled,  "An  act  to  pro- 
vide for  incorporation  under  general  law  of 
porta  in  counties  bordering  upon  bays  or  riv- 
ers *  •  *  and  to  provide  for  the  manner 
of  incorporating  auch  porta,  and  defining  the 
powen  of  ports  so  incorporated,  and  declaring 
an  emergency,"  is  constitutional. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  10.*] 


3.  Statutes  (|  251*)— Time  op  Taking  Ef- 
fect—Emergency  Clause  Not  Necessary 
to  Set  Out  Facts  Authorizing  Emer- 
gency. 

Const,  art  4,  ft  28,  provides  that  no  act 
shall  take  effect  until  90  days  from  the  end  of 
the  session  at  which  it  was  passed,  "except  in 
case  of  emergency,  which  emergency  shall  be  de- 
clared in  the  preamble  or  In  the  body  of  the  law," 
and  as  modified  by  the  amendment  to  article  4, 
i  1,  the  use  of  the  emergency  clause  is  confined 
to  lawa  necessary  for  the  preservation  of  the 
public  peace,  health,  or  safety.  Laws  1009,  c. 
39,  declares  by  section  10  that  "it  is  hereby 
adjudged  and  declared  that  existing  conditions 
are  auch  that  it  is  necessary  for  the  immediate 
preservation  of  the  public  peace,  health  or  safe- 
ty; therefore  an  emergency  is  hereby  declared 
to  exiat  and  this  act  shall  take  effect  *  *  • 
after  its  approval  by  the  Governor."  Held, 
that  the  Legislature  has  the  exclusive  power  to 
declare  an  emergency  without  setting  out  the 
facts  creating  the  emergency. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  8  332;  Dec.  Dig.  §  251.*] 

4.  Statutes  (5  34*)— Validity— Approval  of 
Executive. 

Const,  art  5,  |  15,  provides  that  every 
bill  passed  by  the  Legislature  shall  be  pre- 
sented to  the  Governor  for  signature,  but  that 
if  he  does  not  approve  it  he  shall  return  it 
with  his  objections  to  the  House  where  it  origi-x 
nated,  and  that  any  bill  not  returned  within 
five  days  shall  be  a  law  without  his  signature, 
unless  a  general  adjournment  shall  prevent  its 
return.  The  act  to  provide  for  the  incorpora- 
tion of  porta  In  counties  (Laws  1909,  c.  39)  de- 
claring, by  section  10,  an  emergency,  and  that 
the  act  should  take  effect  upon  approval  by 
the  Governor,  waa  not  returned  by  the  Gov- 
ernor within  five  days,  but  was  filed  without 
his  approval  with  the  Secretary  of  State  before 
a  general  adjournment  Held,  that  the  process 
of  making  it  a  law  waa  complete  when  the  Gov- 
ernor did  not  return  it  to  the  House  whence  it 
originated  within  five  days  from  the  date  it  waa 
presented  to  him,  and  that  all  its  provisions,  in- 
cluding the  emergency  clause,  became  effective 
at  the  end  of  the  five  days. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  8  84.*] 

5.  Evidence  (8  48*)— Judicial  Notice— Of- 
ficial Proceedings  and  Acts— Return  of 
Bill  by  Governor. 

Under  L.  O.  L.  8  729,  the  court  must  take 
judicial  notice  that  an  act  of  the  Legislature 
was  presented  to  the  Governor,  and  that  he 
did  not  return  it  within  five  days  to  the  house 
in  which  It  originated. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8  70;  Dec.  Dig.  8  48.*] 

6.  Municipal  Corporations  (8  149*)— Offi- 
cers—Constitutional  and  Statutory  Pro- 
visions—Term of  Office  —  Commissioners 
of  Incorporated  Ports. 

Laws  1909,  c.  39,  S  8,  providing  that  two 
of  the  five  commissioners  of  an  incorporated 
port  shall  hold  office  until  the  1st  of  January 
following  the  succeeding  general  election,  and 
that  the  remaining  three  shall  hold  office  until 
the  1st  of  January  following  the  second  general 
election,  does  not  violate  Const  art  15,  8  2, 
limiting  tenure  of  officers  created  by  the  Legis- 
lature to  four  years,  aa  that  section  must  be 
read  in  connection  with  article  2,  J  12,  which 
provides  that  an  appointment  pro  tempore  shall 
not  be  reckoned  as  a  part  of  a  term,  and  under 
which  the  appointment  of  the  commissioners  for 
the  first  term  was  a  pro  tempore  appointment 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Dec.  Dig.  8  149.*] 
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7.  Municipal  Corporations  ft  149*)— Con- 
stitutional and  Statutory  Provisions— 
Commissioners  of  Incorporated  Ports— 
"Officers." 

The  commissioners  of  incorporated  ports 
appointed  under  Laws  1009,  c.  39,  $  8,  who  axe 
vested  with  the  power  and  authority  given  to 
corporations  organized  under  the  act,  are  mere 
agents  for  the  performance  of  certain  duties 
defined  by  the  act  and  are  not  "officers"  with- 
in the  meaning  of  Const,  art.  15,  f  2,  limiting 
the  tenure  of  officers  appointed  by  the  Legisla- 
ture to  four  years. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  9  149.* 

For  other  definitions,  see  Words  and  Phrases; 
voL  6,  pp.  4933-4951 ;   vol.  8,  p.  7737.] 

8.  Municipal  Corporations  (|  12*)— Incor- 
poration—Elections. 

Laws  1909,  c  39,  |  3.  providing  that  the 
judges  and  clerks  of  election  shall  return  the 
canvass  of  the  special  election  for  the  proposed 
incorporation  of  a  port  to  the  county  clerk,  is 
directory,  and  a  return  of  the  canvass  by  one 
of  the  judges  or  clerks  in  accordance  with  the 
general  election  law  (L.  O.  L.  8  3328)  is  a  sufiV 
cient  compliance  with  the  requirement  as  to 
the  return. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  |  12.*] 

9.  Municipal  Corporations  (8  12*)— Return 
and  Canvass— Certificate  and  Procla- 
mation of  Election— Conclusiveness. 

Where  the  notices  of  a  special  election  un- 
der Laws  1909,  c.  39,  relating  to  the  organiza- 
tion of  incorporated  ports,  are  required  to  be 
given  as  in  cases  of  general  elections,  in  accord- 
ance with  L  O.  L  |  3307,  but  there  is  no  re- 
quirement of  a  return  by  the  clerks  of  election, 
certifying  performance  of  the  duty  of  posting 
notices,  the  county  court's  proclamation  of  the 
result  as  shown  by  the  return,  and  establish- 
ment of  a  port  as  a  municipal  corporation,  is 
largely  ministerial,  and  in  view  of  the  fact  that 
plaintiffs  took  no  action  until  long  after  the 
proclamation  of  the  result,  and  that  it  had  no 
direct  effect  on  their  property  rights,  is  con- 
clusive as  against  collateral  attack. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  §  12.*] 

10.  Officers  ft  82*)— Injunction— Municipal 
Officers. 

Injunction  will  not  lie  to  determine  wheth- 
er commissioners  of  incorporated  ports  under 
Laws  1909,  c.  39.  rightfully  hold  such  offices. 

[Ed.  Note.— For  other  cases,  see  Officers,  Dec. 
Dig.  8  82.*] 

11.  Officers  ft  82*)— Injunction— Scope  of 
Remedy— Remedy  by  Quo  Warranto. 

L.  O.  L.  8  366,  providing  that  an  action 
at  law  may  be  maintained  in  the  name  of  the 
state,  upon  an  information  of  the  prosecuting 
attorney,  or  upon  the  relation  of  the  private 
party  against  the  person  offending,  when  any 
person  shall  usurp  or  unlawfully  hold  any  pub- 
lic office,  or  any  office  in  a  corporation,  either 
public  or  private,  created  under  the  authority 
of  the  state,  or  when  persons  act  as  a  corpora- 
tion without  being  duly  incorporated,  affords  an 
adequate  remedy  at  law  to  determine  whether 
commissioners  of  incorporated  ports  appointed 
under  Laws  Or.  1909,  c.  39,  have  title  to  their 
offices;  and  hence  a  suit  in  equity  for  an  in- 
junction will  not  lie. 

[Ed.  Note.— For  other  cases,  see  Officers,  Dec 
Dig.  8  82.*] 

12.  Municipal  Corporations  ft  147*)— De 
Facto  Officers— Color  of  Title— Commis- 
sioners of  Incorporated  Ports. 

Where  an  election  has  been  held  on  petition 
under  the  provisions  of  Laws  1909,  c  39,  re- 
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la  ting  to  the  organisation  of  incorporated  ports, 
and  the  return  has  been  certified  to  the  county 
court,  and  it  has  declared  the  result  and  pro- 
claimed the  organisation  of  the  port,  and  com- 
missioners are  thereupon  appointed  by  the  Gov- 
ernor, who  organize  and  assnme  to  act  as  a 
board,  such  commissioners  are  de  facto  office™ 
whose  acts  have  color  of  authority. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  88  324,  325;  Dec  Dig. 
8  147.*] 

Appeal  from  Circuit  Court,  Coos  County; 
John  S.  Coke,  Judge. 

Complaint  in  equity  by  the  Bennett  Trust 
Company,  a  corporation,  and  the  Southern 
Oregon  Company,  a  corporation,  against 
Henry  Sengstacken  and  others.  Issues  heard 
on  the  pleadings,  and  from  a  decree  dismiss- 
ing the  suit  plaintiffs  appeal  Decree  af- 
firmed on  rehearing. 

At  the  twenty-fifth  regular  session  of  the 
Legislative  Assembly  of  this  state  that  body 
enacted  a  law  entitled,  "An  act  to  provide 
for  incorporation  under  general  law  of  ports 
in  counties  bordering  upon  bays  or  rivers 
navigable  from  the  sea  or  containing  bays 
or  rivers  navigable  from  the  sea,  and  to  pro- 
vide for  the  manner  of  incorporating  such 
ports  and  defining  the  powers  of  ports  so  in- 
corporated and  declaring  an  emergency." 
Laws  Or.  1909,  p.  78,  c  39.  Section  2  of  the 
act  provides  a  form  of  petition  to  be  ad- 
dressed to  the  county  court  within  whose 
county  the  territory  of  the  proposed  port  is 
situated,  asking  for  an  election  at  which  the 
question  of  the  incorporation  of  the  port  may 
be  submitted  to  the  legal  voters  of  the  ter- 
ritory to  be  included  in  the  boundaries  of 
the  port  Under  section  3,  if,  on  examina- 
tion of  the  petition,  it  appears  therefrom 
that  it  contains  the  names  of  8  per  cent  of 
the  legal  voters  of  the  district  the  "county 
court  shall  call  a  special  election  to  be  held 
within  such  proposed  district  to  be  held  not 
less  than  forty  days,  or  more  than  sixty 
days,  as  such  court  shall  determine."  No 
complaint  is  made  anywhere  in  the  proceed- 
ings before  us  that  the  election  in  question 
here  was  not  held  more  than  one  day ;  hence 
only  this  passing  notice  will  be  given  to  that 
point  The  judges  and  clerks  appointed  by 
the  county  court  for  the  preceding  general 
election  are  required  to  officiate  in  their  re- 
spective capacities  at  the  special  election  thus 
called.  Again,  in  section  3  it  is  required  that 
"the  polls  shall  be  kept  open  between  the 
hours  provided  for  in  cases  of  general  elec- 
tions and  notice  of  the  time  of  such  special 
election  shall  be  posted  in  each  polling  pre- 
cinct in  which  such  measure  is  to  be  voted 
upon  In  like  manner  as  is  provided  for  in 
cases  of  general  elections.  The  judges  and 
clerks  shall  return  the  canvass  of  the  vote, 
together  with  the  ballots  cast  to  the  county 
clerk  of  the  county  in  which  the  election  is 
held,  and  on  the  seventh  day  after  the  elec- 
tion the  county  court  shall  hold  a  special 
session  and  proceed  to  canvass  such  vote. 
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and  If  upon  such  canvass  It  appears  that  a 
majority  of  the  votes  cast  at  such  special 
election  have  been  cast  In  favor  of  such  in- 
corporation such  county  court  shall  cause 
to  be  entered  upon  the  journal  of  such  court 
a  proclamation,"  according  to  a  form  set  out 
in  said  section.  Under  section  6  from  and 
after  the  date  of  the  proclamation  made  by 
the  county  court  that  portion  of  the  county 
embraced  in  the  limits  defined  by  the  procla- 
mation is  declared  to  be  a  municipal  corpo- 
ration with  sundry  powers,  among  which  are 
the  issuance  of  bonds  and  the  levy  and  col- 
lection of  taxes.  Section  8  provides,  in  sub- 
stance, that  the  power  and  authority  given 
to  corporations  organized  under  the  provi- 
sions of  this  act  is  vested  in  and  specially 
exercised  by  a  board  of  commissioners,  five 
in  number,  each  of  whom  shall  be  a  qualified 
voter  within  the  limits  of  said  corporation. 
Within  10  days  after  the  Issuance  by  the 
county  court  of  the  proclamation  above  men- 
tioned, the  Governor  shall  appoint  a  board 
of  five  commissioners,  qualified  as  aforesaid, 
who  are  required  to  meet  at  such  place  with- 
in the  limits  of  said  corporation,  as  the  Gov- 
ernor shall  designate,  on  the  fifth  day  after 
the  appointment,  and  to  organize  as  a  board. 
The  term  of  office  of  commissioner  shall  be 
determined  by  lot  at  the  first  meeting  of  the 
board.  Two  shall  hold  office  until  the  1st 
day  of  January  next  following  the  succeed- 
ing general  election,  and  the  remaining  three 
shall  hold  office  until  the  1st  day  of  January 
following  the  second  general  election.  Aft- 
erwards they  are  regularly  elected  for  the 
term  of  four  years  at  the  general  elections. 
Section  10  reads  thus:  "It  is  hereby  adjudg- 
ed and  declared  that  existing  conditions  are 
such  that  this  Is  necessary  for  the  immediate 
preservation  of  the  public  peace,  health  and 
safety;  therefore,  an  emergency  is  hereby 
declared  to  exist  and  this  act  shall  take  ef- 
fect and  be  in  full  force  and  effect  from  and 
after  its  approval  by  the  Governor." 

Without  affirmatively  approving  or  disap- 
proving the  act  in  question,  the  Governor  fil- 
ed it  in  the  office  of  the  Secretary  of  State 
February  12,  1909.  The  session  of  the  Leg- 
islative Assembly  at  which  the  act  was  pass- 
ed ended  February  20,  1909.  All  things  of 
which  plaintiffs  complain,  from  the  signing 
and  filing  of  the  petition  to  and  including  the 
organization  of  the  board  of  commissioners, 
occurred  between  February  12  and  May  12, 
1909.  The  pleadings  agree  that  a  petition 
signed  by  more  than  8  per  cent  of  the  legal 
voters  of  the  proposed  port  district  was  pre- 
sented to  the  county  court  at  the  first  day 
of  the  March  term,  1909,  and  that  thereupon 
the  county  court  ordered  a  special  election 
to  be  held  April  19,  1909.  The  complaint  al- 
leges In  substance,  that  there  are  45  judges 
and  45  clerks  In  the  precincts  included  in  the 
proposed  port  district ;  that  the  county  clerk 
mailed  two  notices  of  the  special  election  to 
each  of  the  judges  and  clerks,  180  in  all,  but 
that  19  of  the  election  officers  residing  in  va- 
113P.-55 


rlous  precincts  "wholly  failed  to  post  the  no- 
tices of  said  spiclal  election  as  required  by 
law,"  and  alleges  on  information  and  belief 
that  23  others  residing  in  various  precincts 
"failed  to  post  any  notices  of  said  special 
election,  as  by  law  required  or  otherwise  or 
at  all";  that  one  judge  posted  only  one  no- 
tice In  his  precinct,  and  that  in  six  precincts 
the  notices  were  posted  by  persons  not  elec- 
tion officers.  The  plaintiffs  further  charge 
that  the  election  returns  were  forwarded  to 
the  county  clerk  in  the  manner  provided  by 
general  election  laws,  but  not  as  provided  for 
by  the  port  law ;  that  on  April  21,  1909,  the 
county  clerk,  together  with  two  other  per- 
sons whom  the  evidence  shows  were  Justices 
of  the  peace,  opened  the  envelopes  contain- 
ing the  returns  and  "did,  without  authority 
of  law,  tamper  with  said  returns;  that  is 
to  say,  did  meddle  therewith  and  did  inter- 
est or  engage  themselves  unnecessarily  and 
Impertinently  therewith,"  etc.,  the  effect  of 
which  is  alleged  "to  create  an  uncertainty 
as  to  the  true  outcome  of  the  election, 
*  •  •  and  did  render  the  election  void." 
In  this  connection  it  appears  from  the  evi- 
dence that,  having  received  the  election  re- 
turns, the  county  clerk  in  the  manner  pro- 
vided by  the  general  election  laws  took  to 
his  assistance  two  justices  of  the  peace  of 
the  county  and  made  abstracts  of  the*  votes 
as  disclosed  by  the  returns,  but  it  does  not 
appear  anywhere,  either  in  the  pleadings  or 
in  the  evidence,  that  any  ballot  or  election 
return  was  changed  in  the  least  or  that  any 
fraud  was  practiced  by  any  one  having  any- 
thing to  do  with  the  election  or  the  returns 
or  the  canvass. 

It  appears  from  the  pleadings  and  evidence 
that  on  April  26,  1909,  the  county  court  of 
Coos  county  made  and  entered  of  record  on 
the  county  court  journal  an  order  and  proc- 
lamation in  the  form  prescribed  by  section  3 
of  the  law  in  question,  proclaiming  and  de- 
claring that  part  of  Coos  county  described 
in  the  original  petition  to  be  duly  and  legal- 
ly incorporated  as  a  municipal  corporation 
under  the  corporate  name  of  the  "Port  of 
Coos  Bay."  The  form  of  the  proclamation, 
too  long  to  reproduce  in  full  here,  contains 
a  recital  of  the  submission  to  the  people  of 
the  question  of  incorporating  the  port,  a 
statement  of  the  vote  for  and  against  the 
proposition,  and  a  declaration  of  the  estab- 
lishment and  existence  of  the  port  as  a  mu- 
nicipal corporation.  The  vote  was  found  by 
the  returns  of  the  election  to  be  992  for  and 
221  against  the  incorporation  of  the  port 
On  May  5,  1909,  the  Governor  of  Oregon,  in 
pursuance  of  the  proceedings  above  describ- 
ed, appointed  the  five  defendants  as  com- 
missioners of  the  port  of  Coos  Bay,  desig- 
nating Marshfleld  as  the  place  of  meeting. 
The  complaint  charges  that  on  May  10,  1909, 
all  the  defendants  except  Evans  met  at 
Marshfleld,  elected  Mingus  chairman  pro  tern, 
and  Sengstacken  secretary  pro  tern.,  and  ad- 
journed to  meet  at  the  same  place  on  May 
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12th  at  10  o'clock  a.  m.  At  the  adjourned 
meeting  Evans  was  again  absent  so  the  four 
still  farther  adjourned  to  and  did  meet  at 
1:30  p.  m.  of  that  day  at  Evans*  room  In 
North  Bend,  within  the  territorial  limits  of 
the  port,  where,  all  fire  being  present,  they 
elected  Evans  president  of  the  board,  Mln- 
gus  vice  president,  Sengstacken  secretary, 
and  Gray  treasurer,  and  ever  since  then  have 
claimed  to  be  the  duly  appointed,  qualified, 
and  acting  commissioners  of  said  port  of 
Coos  Bay.  Afterwards,  in  September,  1909, 
according  to  the  complaint,  the  defendants, 
claiming  to  act  as  such  board  of  commission- 
ers, enacted  an  ordinance,  set  out  In  full  In 
the  complaint,  providing  for  the  issuance  of 
$500,000  in  bonds  of  the  port  to  mature  in 
lots  of  $25,000  each,  annually,  in  from  20  to 
40  years  after  date,  with  interest  at  5  per 
cent,  payable  semiannually,  but  making  no 
provision  to  raise  funds  for  their  payment, 
either  by  taxation  or  otherwise.  By  the 
terms  of  the  ordinance  "the  avails  and  pro- 
ceeds from  the  sale  of  such  issue  bonds  shall 
be  expended  In  the  improvement,  promotion, 
extension  and  betterment  of  the  conditions 
of  navigation  and  in  the  development  of  the 
maritime  and  commercial  Interests  of  said 
port  In  manner  as  permitted  by  the  general 
laws  of  the  state  of  Oregon."  The  plaintiffs, 
as  taxpayers  on  real  and  personal  property 
subject  to  taxation  within  the  boundaries  of 
the  port,  allege  that  defendants  have  adver- 
tised and  are  about  to  dispose  of  said  bonds ; 
tbat  all  this  will  constitute  a  cloud  on  their 
title  to  their  said  real  property;  and  that 
they  have  no  plain,  speedy,  or  adequate  rem- 
edy at  law. 

The  complaint  concludes  with  a  prayer 
that  the  defendants  be  perpetually  enjoined 
from  making,  executing,  Issuing,  or  deliver- 
ing any  bond  or  bonds  whatsoever,  and  from 
taking  any  step  or  steps  towards  the  assess- 
ment, levy,  and  collection  of  any  tax  or  tax- 
es upon  the  plaintiffs'  real  property  for  any 
purpose  whatever ;  that  the  defendants  be 
restrained  from  acting  as  the  board  of  com- 
missioners for  the  attempted  port  of  Coos 
Bay ;  that  the  bill,  or  port  law,  be  declared 
unconstitutional  and  void;  that  the  defend- 
ants be  held  to  have  no  power,  or  authority 
by  virtue  of  the  proceedings  referred  to  or 
by  virtue  of  said  port  law :  that  the  proceed- 
ings had  for  the  proposed  port  of  Coos  Bay 
be  declared  null  and  void;  and  for  general 
relief,  together  with  costs  and  disbursements. 
The  answer  consists  of  sundry  denials,  so 
that,  as  far  as  the  pleadings  and  findings  are 
concerned,  the  contest  in  the  circuit  court 
seems  to  have  been  waged  on  tbe  question  of 
the  regularity  of  the  election  of  April  19, 
1909,  considering  the  fact,  as  found  by  the 
circuit  court,  that  in  every  precinct  some  of 
the  notices  of  election,  46  in  all  out  of  180, 
were  not  posted.  After  a  hearing  on  the  is- 
sues between  the  complaint  and  answer,  the 
circuit  court  made  findings  of  fact  and  con- 
clusions of  law  and  entered  a  decree  dis- 


missing the  suit,  and  the  plaintiffs  have  ap- 
pealed. 

J.  W.  Bennett,  for  appellants.  Cassias  R 
Peck,  for  respondents. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  Except  for  the  suggested  Irregular- 
ity in  the  organization  of  the  board,  in  that 
such  organization  was  completed  at  North 
Bend  on  May  12th  instead  of  at  Marshfleld 
on  the  10th,  within  five  days  after  the  ap- 
pointment of  the  commissioners  by  the  Gov- 
ernor, the  plaintiffs  ground  their  complaint 
entirely  on  matters  accruing  before  the 
county  court,  by  its  order  of  April  26,  1909, 
proclaimed  the  establishment  of  the  port. 
Otherwise,  so  far  as  the  record  discloses,  the 
proceedings  were  carried  on  and  culminated 
In  the  passage  of  the  ordinance  providing  for 
the  Issuance  of  bonds  in  the  same  manner  as 
if  they  had  not  been  commenced  until  90 
days  after  the  close  of  the  session  of  the 
Legislature  at  which  the  general  act  was  pass- 
ed. The  provisions  of  the  statute  already 
noticed  about  time  and  place  of  organization 
are  manifestly  directory  in  nature  and  effect 
and  it  is  a  sufficient  observance  of  the  law 
if  these  requirements  are  substantially  com- 
plied with.  The  record  shows  a  substantial 
compliance  with  the  statute  in  that  respect 
and,  so  far  as  the  mere  organization  of  the 
board  is  concerned  after  the  appointment 
by  the  Governor,  no  ground  of  complaint  ex- 
ists. 2  Lewis'  Suth.  Stat  Const  (2d  Ed.) 
f|  612-616;  End.  Interp.  Stat  IS  436,  437. 

It  is  also  urged  In  the  complaint  in  the 
brief  of  the  plaintiff  and  in  argument  that 
the  act  in  question  is  unconstitutional,  but 
that  matter  has  already  been  set  at  rest  by 
the  decision  of  this  court  in  the  case  of 
Straw  v.  Harris,  54  Or.  424,  103  Pac  777. 

Plaintiffs  contend  that  section  10  of  the 
act  already  quoted,  containing  the  emergency 
clause,  is  Insufficient  in  point  of  law  to  give 
immediate  effect  to  the  act  which  otherwise 
would  not  be  In  force  until  90  days  after  the 
end  of  the  session  of  the  Legislature  which 
enacted  the  law.  Section  28,  article  4,  of  the 
Oregon  Constitution  provides  that  "no  act 
shall  take  effect  until  ninety  days  from  the 
end  of  the  session  at  which  the  same  shall 
have  been  passed,  except  In  case  of  emer- 
gency; which  emergency  shall  be  declared 
in  the  preamble  or  in  the  body  of  the  law." 
This  section  was  materially  modified  by  sec- 
tion 1  of  the  same  article  of  the  Constitution 
as  amended  by  the  plebiscite  at  the  election 
of  June  2,  1902,  so  as  to  confine  the  use  of 
the  emergency  clause  to  laws  necessary  for 
the  Immediate  preservation  of  the  public 
peace,  health,  or  safety.  The  argument  of 
plaintiffs'  counsel  on  this  point  is  analogous 
to  the  rule  of  pleading  requiring  a  state- 
ment of  facts  from  which  a  court  may  be 
able  to  draw  a  desired  conclusion  of  law.  In 
such  cases  it  is  conceded  to  be  insufficient 
in  point  of  law,  merely  to  plead  sucb  conclu- 
sion without  stating  the  facts  authorizing  it. 


Digitized  by  Google 


Or.) 

Counsel  won  Id  apply  this  argument  to  the 
case  In  hand  so  as  to  require  the  Legislative 
Assembly  to  set  oat  in  detail  the  ultimate 
facts  it  relied  upon  as  authorizing  the  dec- 
laration of  an  emergency,  in  order  that  a 
court  called  upon  to  construe  the  act  may 
consider  the  facts  as  alleged  by  the  Legisla- 
tive Assembly,  not  to  call  In  question  the 
truth  of  the  legislative  statement  of  facts, 
but  to  determine  whether  the  emergency  is 
a  proper  conclusion  to  be  drawn  from  such 
facts.  But  no  such  strict  rule  hampers  the 
legislative  branch  of  the  state  government 
It  has  the  exclusive  power  to  declare  that 
Its  enactments  are  necessary  for  the  imme- 
diate preservation  of  the  public  peace,  health, 
or  safety,  and  that  hence  an  emergency  ex- 
ists on  account  of  which  the  act  shall  take 
effect  when  the  legislative  process,  as  applied 
to  the  act  in  question,  is  fully  completed.  In 
the  case  of  Dallas  v.  Hallock,  44  Or.  268,  76 
Pac  204^  the  emergency  clause  under  con- 
sideration reads  thus:  "Inasmuch  as  it  is 
necessary  for  the  immediate  preservation  of 
the  public  health  and  public  safety  of  the  in- 
habitants of  the  said  city  of  Dallas,  that  the 
provisions  of  this  act  should  become  effec- 
tive at  the  earliest  possible  time,  an  emer- 
gency is  hereby  declared  to  exist,  and  this 
act  shall  be  in  force  and  effect  from  and  aft- 
er its  approval  by  the  Governor."  This 
court  there,  following  its  earlier  decision  in 
Kadderly  v.  Portland,  44  Or.  118,  74  Pac.  710, 
76  Pac  222,  sustained  the  emergency  clause 
in  question.  Following  those  precedents  we 
determine  that  the  emergency  clause  here  is 
sufficient  to  put  the  act  providing  for  the  in- 
corporation of  ports  into  effect  according  to 
the  terms  of  section  10  of  the  act 

But  it  is  said  that  this  act  was  to  take  ef- 
fect from  and  after  its  approval  by  the  Gov- 
ernor, and  that  no  affirmative  approval  hav- 
ing been  signified  by  the  Governor,  the  act 
never  could  take  effect  at  least  not  until  00 
days  after  the  end  of  the  session  at  which  it 
was'  enacted.  Section  15,  article  6,  of  the 
Constitution  provides  that  "every  bill  which 
shall  have  passed  the  Legislative  Assembly 
shall,  before  it  becomes  a  law,  be  presented 
to  the  Governor ;  if  he  approve,  he  shall  sign 
it ;  but  if  not  he  shall  return  it  with  his  ob- 
jections to  that  House  in  which  it  shall  have 
originated."  If,  after  reconsideration,  two- 
thirds  of  the  members  of  both  Houses  shall 
agree  to  pass  the  bill,  it  shall  become  a  law. 
The  section  further  provides:  "If  any  bill 
shall  not  be  returned  by  the  Governor  with- 
in five  days  (Sundays  excepted)  after  it  shall 
have  been  presented  to  him,  it  shall  be  a  law 
without  his  signature,  unless  the  general  ad- 
journment shall  prevent  Its  return,  In  which 
case  it  shall  be  a  law,  unless  the  Governor 
within  five  days  next  after  the  adjournment 
(Sundays  excepted)  shall  file  such  bill,  with 
his  objections  thereto,  in  the  office  of  the 
Secretary  of  State,  who  shall  lay  the  same  be- 
fore the  Legislative  Assembly  at  its  next  ses- 
sion in  like  manner  as  if  it  had  been  returned 
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by  the  Governor."  In  Biggs  v.  McBride,  17 
Or.  640,  21  Pac.  878,  5  L.  R.  A.  115,  the  act 
there  in  question  had  an  emergency  clause 
requiring  the  act  to  take  effect  from  and  aft- 
er its  approval  by  the  Governor.  The  Gov- 
ernor vetoed  the  bill,  and  the  Legislature 
passed  it  over  his  objection.  In  that  case 
this  court,  in  substance,  held  that  the  act 
took  effect  when  the  lawmaking  power  had 
done  every  act  or  thing  necessary  under  the 
Constitution  to  its  complete  enactment  as  a 
law. 

The  same  principle  applies  here.  Consid- 
ering the  Governor  as  a  part  of  the  legisla- 
tive power  by  virtue  of  his  prerogative  to  ap- 
prove or  object  to  any  act  of  the  Legislative 
Assembly,  yet  the  Constitution  gives  effect  to 
his  inaction,  as  well  as  to  his  affirmative  ac- 
tion, in  such  cases:  As  already  stated,  the 
twenty-fifth  regular  session  of  the  Legislative 
Assembly  ended  February  20,  1909.  Taking 
judicial  notice,  as  we  must  under  section 
729,  L.  O.  L.,  of  the  public  and  private  offi- 
cial acts  of  the  legislative  and  executive  de- 
partments, we  know  that  the  act  In  question, 
having  passed  the  Legislative  Assembly,  was 
presented  to  the  Governor ;  that  he  did  not 
return  it  within  five  days  to  the  House  in 
which  it  originated,  but  on  the  contrary,  de- 
livered It  to  the  Secretary  of  State  February 
12,  1909.  The  Governor  was  not  prevented 
from  returning  the  bill  by  the  general  ad- 
journment of  the  Legislature,  for  that  did 
not  happen  until  eight  days  thereafter.  Un- 
der such  circumstances  the  Constitution  ex- 
pressly says  the  bill  shall  be  a  law  without 
his  signature.  We  conclude  that  in  respect 
to  the  act  in  question  the  legal  process  of 
making  It  a  law  was  complete  when  the  Gov- 
ernor did  not  return  the  bill  to  the  House 
whence  It  originated  within  five,  days  from 
the  date  it  was  presented  to  him,  and  that 
all  its  provisions,  including  the  emergency 
clause,  became  effective  at  once  on  the  com- 
pletion of  that  process. 

It  Is  further  contended  that  this  act  is  un- 
constitutional, in  that  it  provides  for  offices 
the  tenure  of  which  shall  be  longer  than  four 
years,  thus  violating  section  2  of  article  15 
of  the  Constitution.  Conceding  that  these 
commissioners  are  officers  within  the  mean- 
ing of  that  section,  yet  it  must  be  read  in 
connection  with  section  12  of  article  2,  which 
states  that  "In  all  cases  In  which  it  is  pro- 
vided that  an  office  shall  not  be  filled  by  the 
same  person  more  than  a  certain  number  of 
years  continuously,  an  appointment  pro  tem- 
pore shall  not  be  reckoned  a  part  of  that 
term."  The  design  of  the  act  empowering 
the  Governor  to  appoint  the  first  commission- 
ers was  simply  to  establish  a  temporary  ar- 
rangement for  beginning  the  work  provided 
for  in  the  act  and  the  appointment  by  the 
Governor  should  be  considered  a  pro  tempore 
appointment  within  the  meaning  of  the  Con- 
stitution. The  act  further  provides  that  "no 
commissioner  shall  either  directly  or  indi- 
rectly receive  any  salary  or  compensation 
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for  his  services  as  a  commissioner,  or  for 
acting  as  an  officer  of  the  said  corporation." 
Section  8.  The  general  effect  of  the  act  in 
question  is  to  make  these  commissioners  mere 
agents  for  the  performance  of  certain  duties 
defined  by  the  act,  and  they  are  not  officers 
within  the  meaning  of  the  Constitution,  pre- 
scribing that  the  tenure  of  an  office  shall  not 
be  more  than  four  years.  David  v.  Portland 
Water  Co.,  14  Or.  98,  12  Pac.  174;  State  ex 
rel.  v.  George,  22  Or.  142,  29  Pac.  356,  16  L. 
R.  A.  737,  29  Am.  St.  Rep.  586;  White  v. 
Mears,  44  Or.  215,  74  Pac.  931. 

By  the  provisions  of  the  act  already  quot- 
ed the  judges  and  clerks  are  required  to  re- 
turn the  canvass  of  the  vote,  together  with 
the  ballots  cast,  to*  the  county  clerk  of  the 
county  in  which  the  election  is  held.  In  that 
connection  the  complaint  alleges  "that  the 
judges  and  clerks  of  said  special  election  did 
not  return  the  canvass  of  the  vote,  together 
with  the  ballots  cast  thereat,  to  the  county 
clerk  of  said  Coos  county,  Oregon,  in  which 
said  county  said  special  election  was  at- 
tempted to  be  held;  but  these  plaintiffs  do 
allege  that  said  returns  left  the  possession  of 
said  judges  and  clerks  of  election,  and  were 
forwarded  to  the  county  clerk  of  said  coun- 
ty in  the  manner  provided  for  by  the  general 
election  laws  of  the  state  of  Oregon,  but  not 
in  accordance  with  said  port  law."  The  law 
governing  general  elections  requires  that 
"one  complete  set  of  the  tally  sheets  and  the 
pollbook  which  was  kept  by  the  second  clerk, 
ballots  and  stubs,  ballot  boxes,  and  remaining 
supplies,  shall  be  forthwith  conveyed  by  one 
of  the  judges  or  clerks  of  the  election,  to  be 
agreed  upon  for  that  purpose  by  the  judges, 
to  the  county  clerk  of  the  county."  L.  O.  L. 
I  3328.  It  is  admitted  by  the  complaint  that 
the  election  returns  of  the  election  in  ques- 
tion were  thus  forwarded  to  the  county  clerk. 
The  effect  of  the  argument  of  counsel  for 
plaintiffs  is  that  all  the  judges  and  all  the 
clerks  should  unite  and  attend  in  carrying 
the  election  returns  to  the  county  clerk.  If 
the  statute  in  question  were  capable  of  that 
construction,  yet,  in  the  absence  of  fraud  or 
corruption,  none  of  which  appears,  we  hold 
that  such  provision  would  be  merely  direc- 
tory. Equity  looks  to  the  substance,  and  not 
to  the  form.  For  all  that  appears  here  the 
returns  reached  the  county  court  pure  and 
undeflled,  and  truthfully  disclosed  the  result 
of  the  election.  The  plaintiffs'  objections  on 
that  ground  are  not  well  founded. 

We  come  now  to  the  principal  contention  in 
the  case,  that  of  the  validity  of  the  election 
in  question.  Counsel  for  plaintiffs  pressed 
upon  our  attention  the  cases  of  Marsden  v. 
Harlocker,  48  Or.  95,  85  Pac.  328,  120  Am. 
St.  Rep.  786,  Guernsey  v.  McHaley,  52  Or. 
535,  98  Pac.  158,  and  Roesch  v.  Henry,  54 
Or.  230,  103  Pac.  439,  and  Insisted  that  those 
cases  were  decisive  of  this  case  and  must  In- 
evitably lead  to  a  reversal  of  the  decree  of 
the  circuit  court,  on  the  ground  that  the  elec- 
tion involved  in  this.  Utiaatio*  was  void.  All 


these  three  cases  arose  under  and  required 
a  construction  of  what  is  known  as  the  local 
option  law,  regulating  the  sale  of  intoxicating 
liquors.  In  Marsden  v.  Harlocker  it  appeared 
that  the  county  court  of  Coos  county  did  not 
meet  in  regular  or  special  session,  or  assem- 
ble at  the  place  and  time  prescribed  by  law, 
for  the  purpose  of  ordering  a  local  option 
election  in  pursuance  of  a  petition  therefor 
which  had  been  filed  with  the  county  clerk, 
but  that  at  different  times  and  In  different 
places  the  individuals  composing  the  court 
had  signed  a  memorandum  purporting  to  au- 
thorize an  election.  This  court  in  that  case 
held  that  by  such  separate  actions  of  the  in- 
dividuals composing  the  county  court  no  au- 
thority had  been  given  for  the  holding  of 
such  an  election.  The  local  option  law  re- 
quires that  at  least  20  days  previous  to  an 
election  ordered  by  the  county  court  the 
county  clerk  shall  deliver  to  the  sheriff  of 
the  county  at  least  5  notices  of  the  election 
for  each  election  precinct  of  the  county  vot- 
ing on  the  question,  and  it  shall  be  the  duty 
of  the  sheriff  at  least  12  days  before  the 
election  to  post  such  notices  In  public  places 
In  the  vicinity  of  the  polling  place  or  places. 
Both  the  sheriff  and  the  clerk  are  required 
to  enter  of  record  their  compliance  with  the 
provisions  of  the  section  requiring  the  issu- 
ance and  posting  of  such  notices  In  other 
words,  both  of  said  officers  are  required  to 
make  return  to  the  county  court  of  their 
proceedings  respecting  the  giving  and  post- 
ing of  the  notices.  In  Guernsey  v.  McHaley 
It  appeared  that,  although  the  county  clerk 
had  Issued  and  delivered  to  the  sheriff  the 
requisite  notices  for  the  local  option  election 
none  were  posted  In  one  precinct,  In  another 
the  notices  were  posted  for  only  11  days, 
and  in  another  only  10  days  before  the  elec- 
tion, and  in  another  only  3  notices  were  post- 
ed, and  these  only  for  8  days  The  election 
resulted  in  a  small  majority  in  favor  of  pro- 
hibition, and,  in  a  suit  brought  by  a  firm  of 
retail  liquor  dealers  to  enjoin  the  county 
court  from  making  an  order  prohibiting  the 
sale  of  intoxicating  liquors  in  accordance 
with  the  election,  the  court  held  that  the 
election  was  not  sufficient  to  authorize  the 
court  to  make  the  order.  In  Roesch  v.  Henry 
the  rigor  of  the  rule  laid  down  in  the  preced- 
ing cases  was  somewhat  modified.  In  that 
case  the  only  defect  in  the  posting  of  the 
notices  was  that  the  sheriff  had  posted  only 
3  instead  of  5  notices  In  one  precinct,  but  it 
was  made  to  appear  to  the  court  that,  if  all 
the  votes  In  that  precinct  had  been  cast 
against  the  prohibition  of  the  sale  of  Intox- 
icating liquors,  yet  In  the  whole  county  there 
would  still  have  been  a  very  considerable 
majority  in  favor  of  prohibition,  and  under 
those  circumstances  the  court  sustained  the 
election. 

Like  the  act  in  question  here,  the  local  op- 
tion law  requires  a  petition  signed  by  a  cer- 
tain percentage  of  the  legal  voters,  and  upon 
the  petition  being  presented  in  proper  form 
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the  county  court  issues  an  order  for  the  hold- 
ing of  an  election.  The  local  option  law  con- 
tains particular  provisions  about  the  man- 
ner of  giving  notice  of  an  election,  in  that 
it  requires  the  clerk  to  Issue  to  the  sheriff 
5  notices  for  each  precinct,  and  imposes  up- 
on the  sheriff  the  duty  of  posting  all  these 
notices  in  the  several  precincts,  and  further 
calls  for  a  return  from- both  of  those  officers 
as  to  their  doings  in  that  behalf.  Under  the 
taw  providing  for  the  incorporation  of  ports, 
the  county  court  makes  the  order  for  the 
election.  It  is  required  that  notices  of  the 
time  of  such  special  election  shall  be  posted 
in  each  polling  precinct  In  which  such  meas- 
ure is  to  be  voted  upon  in  like  manner  as  is 
provided  for  in  cases  of  general  elctions.  In 
secflon  3307,  I*  O.  It.,  it  is  provided  that  "it 
shall  be  the  duty  of  the  county  clerk,  thirty 
days  before  any  general  or  presidential  elec- 
tion, and  at  least  ten  days  before  any  special 
election,  to  prepare  printed  notices  of  the 
election  and  mail,  two  of  said  notices  to  each 
Judge  and  each  clerk  of  election  in  each  pre- 
cinct; and  it  shall  be  the  duty  of  the  several 
judges  and  clerks  to  immediately  post  said 
notices  in  public  places  in  their  respective 
precincts,"  but  nowhere  Is  it  provided  that 
the  judges  and  clerks  of  the  election  shall 
make  any  return  to  the  county  court  of  hav- 
ing performed  the  duty  of  posting  the  no- 
tices. 

In  the  case  at  hand  it  appears  that  the 
clerk  mailed  the  notices  to  the  election  offi- 
cers as  provided  in  section  3307,  supra.  The 
only  response  provided  by  the  general  elec- 
tion laws  to  be  made  to  the  notices  sent 
out  by  the  clerk  is  found  in  the  returns  of 
the  election.  We  thus  see,  in  the  matter  of 
giving  and  posting  notices  of  the  election, 
that  there  is  quite  a  material  difference  be- 
tween the  provisions  of  the  local  option  law 
construed  in  the  three  cases  last  above  men- 
tioned and  the  act  in  question  in  this  case. 
Further,  in  the  three  local  option  cases  above 
mentioned  the  Injunction  was  sought  before 
any  action  by  the  county  court,  in  declaring 
the  result  of  the  election  and  making  the 
order  of  prohibition.  In  a  case  in  hand  no 
action  was  taken  by  or  on  behalf  of  the  plain- 
tiffs until  long  after  the  county  court  had 
received  the  returns  and  proclaimed  the  re- 
sult of  the  election,  and  the  establishment 
and  existence  of  the  port  of  Coos  Bay  as  a 
municipal  corporation.  A  further  distinction 
can  be  drawn  between  the  two  cases  In  this: 
That  the  direct  effect  of  the  order  of  the 
county  court  in  the  local  option  cases  declar- 
ing the  result  of  the  election  and  making  an 
order  of  prohibition  against  the  sale  of  in- 
toxicating liquors  would  be  to  destroy  the 
business  of  the  plaintiff  and  make  it  unlaw- 
ful to  engage  therein,  whereas  before  the 
election  they  were  engaged  in  lawful  busi- 
ness. In  this  case  the  mere  holding  of  the 
election  and  making  a  proclamation  thereof 
by  order  of  the  county  court  had  no  direct 
effect  on  any  property  right  of  the  plaintiff. 


The  establishment  of  the  port  does  not  in  It- 
self necessarily  imply  taxation  or  appropria- 
tion of  plaintiffs'  property.  They  are  possible 
secondary  results,  but  the  ports  have  other 
sources  of  revenue  in  charges  for  pilotage, 
towage,  salvage,  etc.,  which  may  be  applied 
to  the  payment  of  the  proposed  bonds. 

The  elements  authorizing  action  by  the 
county  court  are  different  in  the  two  cases. 
In  the  one  the  county  court  had  before  it,  in 
the  sheriff's  return  that  he  had  failed  to  post 
notices  in  some  instances,  evidence  that  its 
authority  to  act  was  defective.  In  the  other 
the  only  things  giving  the  county  court  a 
right  to  act  were  the  original  petition  pray- 
ing for  an  election  and  the  election  returns 
sent  in  by  the  judges  and  clerks.  The  county 
court  in  the  proceeding  involved  here  had 
nothing  else  before  it,  and  had  no  means 
provided  by  law  for  otherwise  acquiring  any 
information  about  the  election.  That  court 
could  not  do  otherwise  than  to  act  upon  the 
materials  which  the  law  had  provided  for  it, 
and,  it  having  appeared  by  the  returns  of 
the  election  that  a  majority  of  the  votes  had 
been  cast  In  favor  of  the  incorporation  of 
the  port,  the  court  could  do  nothing  less 
than  to  proclaim  the  result  in  the  form  pro- 
vided by  the  statute.  In  legal  effect  the  law 
has  lodged  in  the  county  court  the  power  to 
order  a  special  election,  when  a  proper  peti- 
tion for  that  purpose  has  been  presented  to 
it,  and,  further,  when  the  returns  of  the  elec- 
tion have  come  back  to  it  by  virtue  of  such 
an  order,  invests  it  with  the  further  duty  of 
proclaiming  the  result  of  the  election  and 
the  establishment  of  the  port  as  a  municipal 
corporation.  This  action  of  the  county  court 
although  largely  ministerial  in  its  nature,  is 
conclusive  as  against  collateral  attack.  War- 
ner v.  Myers,  4  Or.  72;  People  v.  Willi,  147 
111.  App.  207;  Woodard  v.  State,  103  Ga.  406, 
30  S.  B.  422;  State  v.  Cooper,  101  N.  C.  684. 
8  S.  E.  134;  State  ex  rel.  v.  Vail,  53  Mo.  97; 
Gibson  v.  Twaddle,  1  Cal.  App.  126,  81  Pac. 
727;  Hoy  v.  State  ex  rel.,  168  Ind.  506,  81 
N.  E.  509. 

For  all  that  appears  these  defendants  acted 
in  manner  and  form,  after  the  county  court 
had  declared  the  election  Just  as  commission- 
ers would  have  done  had  the  election  been 
in  all  respects  as  required  by  law.  What, 
then,  Is  the  real  question  to  be  determined 
here?  It  is  to  all  Intents  and  purposes  wheth- 
er or  not  the  defendants  properly  hold  the 
office  of  commissioners  of  the  port  Injunc- 
tion will  not  lie  to  determine  that  question. 
In  Biggs  y.  McBride  this  court  held  that 
mandamus  was  not  the  proper  proceeding 
to  try  the  title  to  an  office,  and  the  principle 
there  announced  is  equally  applicable  to  an 
effort  in  that  direction  by  injunction,  for 
injunction  is  complementary  to  mandamus; 
the  one  being  preventive,  and  the  other  af- 
firmative, exercise  of  the  power  of  the  courts. 
As  illustrative  of  the  principle  that  injunc- 
tion is  not  the  proper  remedy  to  try  the  title 
to  an  office,  the  following  cases  will  be  found 
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instructive:  Fletcher  v.  Tuttie,  151  HI.  41, 
37  N.  E.  683,  25  L.  R.  A.  143,  42  Am.  St 
Rep.  220;  Arnold  v.  Henry,  155  Mo.  48,  55 
S.  W.  1089,  78  Am.  St  Rep.  556;  State  ex 
rel.  v.  Withrow,  154  Mo.  397,  55  S.  W.  460; 
People  v.  Dlst  Court  29  Cola  277,  68  Pac. 
224,  93  Am.  St.  Rep.  61;  Cochran  v.  McClea- 
ry,  22  Iowa,  75;  Cozart  t.  Fleming,  123  N. 
C.  547,  31  S.  E.  822;  Davis  v.  City  Council, 
90  Ga.  817,  17  S.  E.  110;  In  re  Sawyer,  124 
U.  S.  200,  8  Sup.  Ct  482,  81  L.  Ed.  402 ;  Peo- 
ple v.  Elbert  Dlst  Court,  46  Colo.  1,  101  Pac. 
777;  Hotchkiss  v.  Keck,  84  Neb.  545,  121 
N.  W.  579. 

To  reach  the  result  desired  by  the  plain- 
tiffs the  court  Is  asked  to  override  the  ex- 
ercise of  a  political  power  by  a  co-ordinate 
branch  of  the  government  In  appointing  these 
officers,  and,  having  done  so,  to  go  still  fur- 
ther and  overturn  In  this  collateral  proceed- 
ing the  order  and  proclamation  of  the  county 
court  of  Coos  county,  a  tribunal  specially 
authorized  to  declare  the  result  of  an  elec- 
tion which  it  confessedly  had  the  power  and 
authority  to  order,  and,  finally,  to  determine 
that  the  defendants  had  no  title  to  the  posi- 
tions of  commissioners  of  the  port  We  do 
not  conceive  that  the  equitable  power  of  the 
court  extends  so  far.  If  the  plaintiffs  would 
determine  the  title  to  the  positions  held  by 
the  defendants,  recourse  can  be  had  to  the 
remedy  provided  by  section  366,  L.  O.  L., 
stating  that  "an  action  at  law  may  be  main- 
tained In  the  name  of  the  state,  upon  the 
information  of  the  prosecuting  attorney,  or 
upon  the  relation  of  a  private  party  against 
the  person  offending,  in  the  following  cases: 
(1)  When  any  person  shall  usurp,  Intrude  in- 
to, or  unlawfully  hold,  or  exercise  any  public 
office,  civil  or  military,  or  any  franchise 
within  this  state,  or  any  office  in  a  corpora- 
tion either  public  or  private,  created  or  form- 
ed by  or  under  the  authority  of  this  state; 
or  *  *  *  (3)  When  any  association  or  num- 
ber of  persona  act  within  this  state,  as  a  cor- 
poration, without  being  duly  incorporated." 
We  conclude  that  the  plaintiffs  have  a  plain, 
speedy,  and  adequate  remedy  at  law  under 
this  section  for  the  grievances  of  which  they 
complain,  having  which  their  suit  in  equity 
in  this  form  will  not  lie. 

We  further  conclude  that  m  disclosed  by 
the  record  here,  the  defendants  were  at  least 
de  facto  commissioners  of  the  port  of  Coos 
Bay,  and  that  their  acts  are  valid  so  far  as 
described  in  the  complaint  here.  Leach  v. 
People  ex  rel.,  122  111.  420,  12  N.  B.  726; 
Merchants'  Nat  Bank  v.  McKinney,  2  S.  D. 
106,  48  N.  W.  841.  The  mere  fact  as  dis- 
closed by  the  complaint  that  the  defendants 
had  passed  an  ordinance  providing  for  the 
issuance  of  bonds,  but  without  providing  any 
means  for  their  payment  whether  by  taxa- 
tion or  otherwise,  does  not  necessarily  in- 
volve any  property  right  of  the  plaintiffs. 
It  would  be  time  enough  for  the  plaintiffs 


to  complain,  If  then,  when  the  defendants 
shall  attempt  to  levy  a  tax  upon  the  plain- 
tiffs' property  for  the  payment  of  such  bonds. 
These  considerations  render  it  unnecessary 
to  go  behind  the  returns  of  the  election,  or  to 
inquire  whether  or  not  the  election  was  prop- 
erly conducted  in  the  manner  of  giving  notice 
thereof. 

The  decree  of  the  circuit  court  is  affirmed, 
with  costs. 


NORTH  ALASKA  SALMON  CO.  v.  HOBBS, 

WALL  &  CO.    (S.  F.  4,924.) 
(Supreme  Court  of  California.    Feb.  8,  191L 
Rehearing  Denied  March  3,  1911.) 

1.  Sales  (8  404*)— Breach  or  Contract— 
Remedies. 

A  buyer,  where  he  knows  of  the  defect  in 
the  goods  when  performance  Is  offered,  may  re- 
fuse to  accept  the  goods  and  sue  for  damages 
for  nonperformance,  and,  where  he  has  paid  for 
the  goods  in  advance,  may  recover  the  amount 
paid  as  part  of  the  damages,  and,  where  part 
performance  has  been  made,  he  may  rescind  the 
contract,  restore  what  he  has  received,  and  re- 
cover what  he  has  paid,  or  may  stand  on  the 
contract  and  take  the  goods  and  sue  for  the 
breach  of  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  1146;  Dec  Dig.  |  404.*] 

2.  Sales  (§  427*)— Breach  of  Warranty- 
Rights  or  Buyer. 

A  buyer  under  warranty  of  quality  may 
recover  damages  for  a  breach  of  warranty,  on 
accepting  the  goods  with  knowledge  of  the  de- 
fect and  paying  the  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §|  1210-1213;  Dec  Dig.  f  427.*] 

3.  Sales  (8  440*)— Breach  of  Warranty— 
Evidence— Admissibility. 

On  the  issue  whether  cans  to  be  manu- 
factured and  delivered  complied  with  a  war- 
ranty, questions  referring  to  other  cans  not 
shown  to  be  manufactured  in  the  same  manner 
or  by  the  same  process  are  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  1  1268;  Dec  Dig.  |  440.*] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco ;  Thos.  F. 
Graham,  Judge. 

Action  by  the  North  Alaska  Salmon  Com- 
pany against  Hobbs,  Wall  &  Co.  From 
an  order  denying  a  new  trial,  defendant  ap- 
peals. Affirmed. 

Titus,  Wright  &  Creed  (a  G.  Dall,  of  coun- 
sel), for  appellant  Naphtaly  &  Freidenrlch 
and  Milton  L.  Schmitt  for  respondent 

SHAW,  J.  This  is  an  appeal  from  an  order 
denying  defendant's  motion  for  a  new  trial 

The  action  was  brought  to  recover  dam- 
ages for  the  breach  of  an  express  warranty 
in  the  sale  of  goods.  The  plaintiff  alleged 
that  in  November,  1903,  plaintiff  and  defend- 
ant agreed  in  writing  that  the  defendant 
should  manufacture,  sell,  and  deliver  to  plain- 
tiff at  the  premises  of  the  American  Can 
Company  In  San  Francisco  120,000  salmon 
boxes,  the  defendant  thereby  expressly  war- 


•For  other  cases  sea  same  topic  and  section  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Key  No.  Series  a  Rep'r  Index* 
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ranting  that  all  said  boxes  should  he  of  dry 
stock  and  free  from  dampness,  and  further 
agreeing  to  deliver  the  same  between  De- 
cember, 1908,  and  April  10,  1904;  that  de- 
fendant at  the  time  knew  that  plaintiff  re- 
quired for  its  business  In  salmon  canning  a 
large  quantity  of  empty  cans  packed  in  dry 
boxes  for  shipment  to  the  canneries  of  plain- 
tiff on  Bristol  Bay,  by  vessels  to  leave  San 
Francisco  on  April  15,  1904,  so  as  to  reach 
the  canneries  at  the  opening  of  the  fishing 
season  of  that  year,  which  would  end  about 
August  1st;  that  defendant  delivered  93,000 
boxes  under  the  contract,  from  January  5 
to  March  3,  1904,  at  the  premises  of  the 
American  Can  Company,  for  which  plaintiff 
paid  the  contract  price  on  delivery.  It  is 
further  averred  that  a  large  number  of  boxes 
were  not  of  dry  stock  nor  free  from  damp- 
ness, and  because  thereof  the  cans  packed 
therein  became  rusty  and  unfit  for  use,  where- 
by the  plaintiff  was  damaged  in  the  sum  of 
$15,000.  The  cause  was  tried  by  a  jury,  a 
verdict  was  rendered  in  favor  of  the  plaintiff 
for  $3,500,  and  judgment  was  given  accord- 
ingly. 

The  evidence  showed  the  making  of  the 
contract,  as  alleged,  that  the  plaintiff  about 
the  same  time  had  engaged  the  American 
Can  Company  to  make  a  large  number  of 
cans  to  be  packed  in  said  boxes,  and  directed 
the  defendant  to  deliver  the  boxes  to  said 
can  company  for  that  purpose,  that  the  de- 
fendant knew  that  the  can  company  was  to 
pack  the  boxes  with  the  cans  for  the  plain- 
tiff's use  during  the  fishing  season  of  1904, 
and  that  it  was  a  matter  of  common  knowl- 
edge that  the  plaintiff  would  not  be  able  to 
procure  dry  salmon  boxes  from  other  dealers 
or  factories  in  time  for  the  fishing  season,  if 
the  defendant  failed  to  deliver  the  boxes,  or 
if  the  boxes  delivered  were  wet  or  damp. 
Plaintiff  also  proved  the  delivery  of  93,000 
of  the  boxes  and  payment  therefor  at  the 
contract  price.  As  the  deliveries  were  made, 
the  boxes  were  inspected  by  plaintiff.  At  the 
beginning  of  the  delivery  a  number  of  the 
boxes  were  found  to  be  not  of  dry  stock  nor 
free  from  dampness,  and  the  defendant  was 
immediately  notified  thereof  and  promised 
that  no  more  of  that  quality  should  be  de- 
livered. Nevertheless,  a  large  number  of  the 
boxes  subsequently  delivered  were  not  of  the 
quality  warranted.  They  were  all,  however, 
inspected  by  the  plaintiff's  servants  and 
were  taken  and  used  by  the  plaintiff  as  cases, 
within  which  the  cans  were  packed  and 
shipped  to  Bristol  Bay.  The  dampness  of 
the  boxes  caused  a  large  number  of  the  cans 
to  become  rusty  and  unfit  for  use,  whereby 
plaintiff  suffered  damages  to  the  amount  giv- 
en by  the  verdict 

The  defendant  asked  the  court  to  Instruct 
the  jury  that,  if  the  boxes  delivered  to  plain- 
tiff were  damp  at  the  time  of  delivery  and 
that  fact  was  visible  and  apparent  upon  in- 
spection, and  that  the  plaintiff  was  aware  of 
the  said  condition  of  the  boxes,  but  neverthe- 


less accepted  them  and  appropriated  them  to 
its  own  use  without  notifying  the  defendant 
at  the  time  of  receiving  them,  or  within  a 
reasonable  time  thereafter,  that  they  were 
not  accepted  as  fulfilling  the  contract,  that 
the  plaintiff  thereby  waived  any  such  de- 
fects and  could  not  recover  damages  on  ac- 
count of  them.  This  instruction  was  refused, 
and  the  court  Instructed  the  Jury  that  ac- 
ceptance by  the  plaintiff  and  payment  of  the 
purchase  price  did  not  relieve  the  defendant 
from  liability  under  its  guaranty,  and  that, 
if  they  should  find  that  the  boxes  were  wet 
and  damp  at  the  time  of  delivery  and  were 
accepted  and  paid  for  by  the  plaintiff,  they 
should  render  a  verdict  for  such  damages  as 
the  evidence  should  show  were  caused  by 
the  wet  and  damp  condition  of  the  boxes. 
The  defendant  contends  that  the  court  erred 
in  refusing  to  give  the  instruction  asked  by 
it  and  in  Instructing  the  jury  as  above  stated. 

The  main  question  in  the  case,  and  the 
one  which  controls  the  decision  upon  the 
merits,  involves  the  right  of  a  buyer  of  per- 
sonal property  upon  an  express  warranty  of 
quality  to  recover  damages  for  a  breach  of 
such  warranty,  where  he  has  accepted  the 
goods  with  knowledge  of  the  defect  in  quali- 
ty. The  defendant  contends  that  the  only 
remedy  of  the  buyer  in  the  case  of  an  execu- 
tory contract  for  the  sale  of  goods  witn  a 
warranty  of  quality,  where  he  obtains  knowl- 
edge of  a  defect  in  the  quality  at  the  time 
the  goods  are  offered  for  delivery,  is  to  re- 
ject such  goods  and  insist  upon  the  due  per- 
formance of  the  contract,  or,  if  the  discovery 
of  the  defective  quality  is  made  after  deliv- 
ery, to  immediately  rescind  the  contract  and 
return,  or  offer  to  return,  the  goods  received 
and  sue  for  the  money  paid  therefor.  The 
general  rule  applicable  to  all  cases  of  sales 
of  property  is  that  the  buyer  has  an  election 
of  remedies  for  a  breach  of  a  contract  of 
warranty.  If  he  knows  of  the  defect  at  the 
time  performance  is  offered,  he  may  refuse 
to  accept  the  goods,  insist  on  due  perform- 
ance, and  sue  for  damages  for  nonperform- 
ance, if  further  performance  is  not  duly  of- 
fered, and  if  he  has  paid  for  the  goods  in 
advance,  he  can  recover  the  amount  of  mon- 
ey paid  thereon  as  part  of  the  damages.  If 
part  performance  has  been  made,  he  may  re- 
scind the  contract,  restore  what  he  has  re- 
ceived, and  recover  what  he  has  paid.  He 
need  not  rescind,  or  reject  the  goods,  how- 
ever, but  may  stand  upon  the  contract,  and, 
relying  upon  the  warranty,  may  take  the 
goods  offered  and  sue  for  the  damages  caus- 
ed by  the  breach. 

In  New  Tork  the  rule  is  that  an  implied 
warranty  does  not  survive  acceptance,  and 
that,  if  the  buyer  accepts  the  goods  with 
knowledge  of  the  fault,  he  thereby  waives 
his  right  of  action  for  a  breach  of  the  war- 
ranty (Reed  v.  Randall,  29  N.  Y.  358,  86  Am. 
Dec  305 ;  Lesterahlre  v.  Ritter,  153  Fed.  573, 
82  C.  C.  A.  527,  being  a  case  arising  in  New 
York).  A  case  from  Georgia  is  cited  by  ap- 
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pellant  but  as  the  statute  there  provides 
that  even  an  express  warranty  does  not  cover 
patent  defects,  the  decisions  of  that  state  are 
not  authority  here.  In  this  state  the  prevail- 
ing rule  has  been  followed.  In  Polhemus  v. 
Heiman,  45  Call  573,  there  was  a  warranty 
that  wool  sold  to  be  delivered  in  sacks  should 
be  free  from  burs.  Upon  examination  after 
delivery  the  wool  was  found  to  be  very  burry. 
The  seller  sued  for  the  price,  and  the  buyer 
set  up  the  breach  of  warranty  in  reduction  of 
the  price.  The  court  said:  "Having  a  war- 
ranty, the  defendants  were  not  required  to 
return  or  offer  to  return  the  wool.  If  it  was 
not  what  it  was  warranted  to  be,  they  might 
have  done  so  and  thus  have  rescinded  the 
contract  But  they  were  at  liberty  to  retain 
it  and  bring  an  action  for  the  breach  of  the 
warranty,  or  plead  the  breach  in  reduction  of 
damages  in  any  action  brought  by  the  vendors 
for  the  purchase  money."  This  case  is  cited 
and  followed  in  Hughes  v.  Bray,  60  Cal.  287. 
In  Winans  v.  Sierra  L.  Co.,  66  Cal.  66,  4  Pac. 
956,  there  was  a  sale  of  an  engine  with  war- 
ranty that  it  was  suitable  for  use  on  a  certain 
sawmill  tramway.  It  proved  to  be  unsuitable 
in  some  respects.  Upon  this  point  the  court 
said :  "We  think  the  court  correctly  instructed 
the  jury  that,  when  plaintiff  discovered  that 
the  engine  was  unsuitable  for  the  tramway,  he 
was  not  bound  to  rescind  the  contract  and 
make  no  further  effort  to  carry  out  its  pur- 
poses. He  was  at  liberty  to  go  on  and  manu- 
facture all  the  lumber  he  could  under  the 
circumstances,  and  endeavor  in  good  faith  to 
carry  out  the  contract;  and  by  so  doing  he 
would  not  release  or  forfeit  any  claim  for 
damages  he  might  ultimately  sustain  by  any 
breach  of  the  contract  by  the  defendant"  In 
Browning  v.  McNear,  145  Cal.  276,  78  Pac. 
723,  it  is  said:  "It  is  the  law  of  this  state,  as 
it  is  generally  elsewhere,  that  where  there 
Is  a  warranty,  and  it  is  discovered  after  de- 
livery that  there  has  been  a  breach  thereof, 
the  vendee  may  retain  the  property  and  bring 
an  action  for  the  breach  of  the  warranty,  or 
may  plead  the  breach  in  reduction  of  dam- 
ages In  an  action  brought  by  the  vendor  for 
the  purchase  money."  As  will  hereinafter  ap- 
pear, the  rule  is  the  same  where  the  discov- 
ery Is  made  at  the  time  of  delivery.  The 
words  "after  delivery"  In  the  quotation  are 
of  no  significance.  The  distinction  was  not 
necessary  to  the  decision  in  Browning  v.  Mc- 
Near. 

The  appellant  insists  that  the  decision  in 
Jackson  v.  Porter,  151  Cal.  32,  90  Pac.  122, 
Is  contrary  to  this  doctrine  and  decisive  of 
this  case.  In  that  action,  however,  the  ques- 
tion of  the  right  of  the  vendee,  after  accept- 
ing the  goods  with  knowledge  of  the  defects 
which  constituted  the  breach  of  the  warranty 
of  quality,  to  sue  for  or  recoup  the  damages 
caused  by  such  breach,  was  not  involved  or 
discussed.  That  was  a  suit  by  the  vendor 
for  the  price  of  a  pump  sold  with  a  warranty 
as  to  its  capacity,  which  the  buyer  was  to 
test  by  trial.   An  examination  of  the  record 


in  the  case  shows  that  the  answer  did  not 
aver  a  breach  of  the  warranty,  nor  claim 
damages  therefor  as  an  offset  or  in  reduction 
of  the  price.  The  defense  was  that  upon  trial 
the  pump  was  found  not  to  comply  with 
the  terms  of  the  contract  and  that  it  was 
not  accepted  at  all.  The  question  was  wheth- 
er or  not  the  buyer  had  kept  It  for  such  an 
unreasonable  time,  after  knowledge  of  its  de- 
fect as  to  constitute  a  waiver  thereof,  and 
an  acceptance  of  the  pump  as  it  was.  In  de- 
ciding this  question  it  was  properly  said  that, 
when  the  property  bought  is  tendered  or  de- 
livered in  fulfillment  of  such  a  contract  the 
buyer  must  promptly  examine  it,  and,  if  he 
finds  it  defective,  must  promptly  reject  it; 
that  if,  with  knowledge  of  the  defect,  he  re- 
tains it  for  an  unreasonable  time,  he  will  be 
presumed  to  have  accepted  it  and  waived  the 
defect  and  that  he  will  then  be  liable  for  the 
contract  price.  Where  no  damages  are  claim- 
ed and  payment  of  the  price  Is  resisted  solely 
on  the  ground  that  the  goods  were  not  accept- 
ed, because  they  were  not  of  the  quality  war- 
ranted or  agreed  upon,  and  hence  that  the 
title  had  not  passed,  the  fact  of  acceptance, 
actual  or  constructive,  with  knowledge,  is  a 
complete  refutation  of  such  defense.  But  the 
rule  regarding  such  a  defense  has  no  applica- 
tion to  the  right  of  a  buyer  to  rely  on  a  war- 
ranty, keep  the  defective  goods,  and  plead  the 
damages  In  reduction  of  the  price.  By  such 
a  plea  he  affirms  the  sale  and  his  promise  to 
pay  the  full  price,  and  seeks  only  to  offset 
the  damages  in  reduction  of  the  price.  30 
Am.  &  Eng.  Ency.  of  Law,  197.  In  the  case 
at  bar  the  price  was  paid  in  full  before  suit 
The  completed  sale  and  the  original  obliga- 
tion to  pay  the  price  is  conceded.  The  breach 
of  the  warranty  is  the  sole  cause  of  action. 

Upon  a  review  of  the  authorities  elsewhere, 
we  find  that  the  rule  adopted  in  this  state  is 
fully  supported.  In  30  Am.  &  Eng.  Ency.  of 
Law,  after  giving  the  rule  with  respect  to 
executed  contracts  of  sale,  the  author,  on 
page  186,  refers  to  executory  contracts  as  fol- 
lows: "The  rule  in  this  class  of  cases  is  the 
same  as  where  the  contract  is  an  executed 
one;  the  buyer's  receipt  and  retention  of  the 
articles  is  not  a  waiver  of  his  right  of  action 
for  a  breach  of  warranty.  The  fact  that  in 
such  cases  the  buyer  may  rescind  the  con- 
tract and  reject  the  article  for  the  defend- 
ant's failure  to  meet  the  warranty  does  not 
alter  the  rule;  the  buyer  has  an  election 
whether  he  will  rescind  the  contract  or,  by 
accepting  and  retaining  the  article,  confine 
himself  to  his  remedy  by  action  on  the  war- 
ranty. The  cases  sometimes  cited  as  oppos- 
ing this  rule  are  distinguishable  as  being 
either  cases  in  which  there  was  no  warranty 
and  the  buyer's  only  remedy  was  in  rescis- 
sion of  the  contract  or  where  the  warranty 
was  merely  an  implied  one  which  would  not 
survive  an  acceptance,  or  where  the  contract 
of  sale  contained  some  special  provision  to 
the  effect  that  the  acceptance  and  retention 
of  the  article  should  have  the  effect  of  a 
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waiver."  This  statement  of  the  law  la  sup- 
ported by  a  long  list  of  authorities  in  a  large 
number  of  the  states.  An  examination  of  the 
decisions  cited  shows  that  they  fully  sustain 
the  text,  and  that  the  rule  applies  as  fully 
where  the  buyer  knows  of  the  defect  before 
acceptance,  as  where  he  does  not  discover  it 
until  afterward.  In  Benjamin  on  Sales  (7th 
Ed.)  960,  Mr.  Bennett,  in  his  American  notes, 
says:  "The  mere  fact  of  acceptance  and  use 
of  the  goods,  even  after  knowledge  of  the  de- 
fect, does  not,  in  America,  prevent  a  resort 
to  an  action  upon  a  warranty.  The  war- 
ranty 'survives  the  acceptance,'  it  is  said. 
The  buyer  need  not  return  the  goods,  nor  of- 
fer to  do  so,  nor  give  any  notice  in  order  to 
sue  upon  his  warranty."  Many  cases  axe  cit- 
ed in  support  of  this  statement.  In  2  Mechem 
on  Sales,  §  1395,  that  author  says:  "It  is 
well  settled,  where  an  express  warranty  ac- 
companied the  contract,  that  while,  by  ac- 
cepting the  goods,  the  ■  buyer  may  lose  his 
right  to  subsequently  reject  them,  he  does  not 
thereby  necessarily  lose  his  right  to  rely  upon 
the  warranty.  The  express  warranty  sur- 
vives acceptance,  and,  upon  the  great  weight 
of  authority,  gives  the  buyer  a  remedy,  not- 
withstanding the  defects  were  visible  or  open 
to  discovery  at  the  time  they  were  received. 
The  buyer  may  reject  them,  but  he  is  not 
compelled  to  do  so.  He  may  retain  them 
and  rely  upon  the  warranty."  The  exception 
implied  by  the  statement  that  he  does  not 
"necessarily"  lose  his  right  to  rely  on  the 
warranty,  in  the  foregoing  section,  is  ex- 
plained in  the  next  section,  as  referring  to 
cases  of  sales  upon  condition,  where  the  prop- 
erty is  to  be  taken  upon  trial  and  accepted, 
If  found  to  comply  with  the  contract  In  35 
Cyc.  431,  the  rule  is  stated  in  this  language: 
"In  most  of  the  jurisdictions  the  rule  is  laid 
down  without  qualification  that  the  accept- 
ance or  retainer  of  the  goods  sold  does  not 
waive  a  breach  of  the  warranty,  and  that  it 
makes  no  difference  whether  the  contract  of 
sale  is  executed  or  executory,  the  warranty 
express  or  Implied,  or  the  defect  patent  or 
latent."  In  support  of  this  the  author  of  the 
article,  Mr.  Roger  W.  Cooley,  cites  cases  from 
19  of  the  states  of  the  Union,  from  the  feder- 
al courts,  and  English  and  Canadian  cases. 
The  most  accurate  and  complete  statement 
we  have  found  upon  the  subject  is  that  of 
Professor  Williston,  in  his  recent  work  on 
Sales,  section  485  et  seq.  The  following  pas- 
sage shows  his  views:  "The  problem  is  simply 
this:  Does  one  party  to  a  contract,  who  has 
a  right  to  rescind  the  contract  or  refuse  to 
go  on  with  it,  and  who,  nevertheless,  allows 
the  party  In  default  to  continue  with  the  con- 
tract and  accepts  his  defective  performance, 
thereby  manifest  an  agreement  that  the  per- 
formance so  received  shall  be  taken  in  full 
satisfaction  of  all  obligations?  In  the  law  of 
contracts,  other  than  contracts  to  sell  or 
sales,  by  the  clear  weight  of  authority  this 
question  must  be  answered  In  the  negative. 
If  a  party  in  default  on  a  contract  is  allow- 


ed to  continue  to  perform,  this  is  a  waiver  of 
any  right  of  rescission  or  refusal  to  go  on  with 
the  contract  because  of  any  known  default 
that  has  already  taken  place,  but  the  obliga- 
tion of  the  party  in  default  is  not  thereby 
terminated,  nor  his  liability  to  pay  damages 
for  his  insufficient  performance.  There  is  no 
reason  why  the  rule  in  the  law  of  sales 
should  be  different  When  insufficient  per- 
formance is  received  by  the  buyer,  he  should 
not  be  debarred  from  recovering  damages  be- 
cause of  the  insufficiency,  unless  he  has 
agreed  to  accept  what  has  been  offered  him 
as  full  satisfaction  of  all  his  rights.  There 
seems  no  ground  for  saying  that  the  mere 
fact  that  he  has  taken  the  goods  indicates 
such  assent  •  *  *  The  weight  of  author- 
ity supports  the  view  here  taken."  Discus- 
sing the  subject  further,  that  author  contin- 
ues: "The  hypothesis  Is,  therefore,  that  the 
goods  which  the  seller  tenders  in  his  perform- 
ance of  the  contract  might  have  been  refused 
by  the  buyer  on  account  of  the  seller's  failure 
to  fulfill  his  obligation.  The  obligation  of  the 
seller  may  have  been  stated  either  in  adjec- 
tive form  as  part  of  the  description  of  the 
goods,  or  the  broken  promise  moy  have  been 
In  the  form  of  a  collateral  warranty,  or  it 
may  have  been  a  warranty  implied  by  law. 
•  *  *  It  is  doubtful  if  the  intention  of 
the  parties  varies  with  the  form  in  which 
the  promise  Is  put  whether  as  part  of  the 
description  of  the  goods,  or  as  a  strictly  col- 
lateral warranty.  No  doubt  it  is  possible, 
however,  for  the  buyer  not  merely  to  accept 
title  to  the  goods  offered,  but  to  accept  the 
transfer  of  title  as  full  satisfaction  of  all 
the  seller's  obligations  under  the  contract 
Whether  the  buyer  thus  agrees  to  waive  de- 
ficiencies in  performance  is  logfcally  and 
should,  It  seems,  be  legally  a  question  of  fact 
in  each  case.  What  is  here  insisted  upon  is 
that  the  mere  fact  that  title  to  the  goods 
has  been  accepted  does  not  of  Itself  warrant 
the  conclusion  that  the  buyer  has  agreed  to 
surrender  a  claim  against  the  seller,  because 
the  latter  failed  to  perform  his  promise.  The 
view  here  advocated,  that  acceptance  of  title 
does  not  as  a  matter  of  law  indicate  a  waiver 
of  claims  for  inferior  quality  of  the  goods, 
is  supported  by  a  large  number  of  decisions 
in  this  country  and  is  the  unquestioned  law 
of  England,"  citing  many  cases.  Section 
488.  In  section  489  the  author  refers  to  the 
difficulties  that  beset  a  buyer  where  the  rule 
Is  that  If  he  accepts  the  goods  knowing  that 
they  do  not  come  up  to  the  quality  warrant- 
ed, he  thereby  waives  all  right  of  action  up- 
on his  warranty.  Referring  to  executory 
contracts  of  sale,  with  warranty,  he  says: 
"If  the  property  in  the  goods  has  not  passed, 
the  buyer  must  not  take  the  goods,  if  they 
do  not  conform  to  the  contract;  for  if  he 
does  so  he  will  thereby  extinguish  all  claims 
on  account  of  such  Inferiority.  It  Is  fre- 
quently a  very  difficult  question  to  determine 
whether  the  property  had  passed  In  a  given 
case — a  question,  of  doubt  even  for  lawyers 
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and  courts.  To  require  a  business  man  off- 
hand to  determine  whether  a  contract  is  ex- 
ecutory, or  whether  the  property  In  the  goods 
has  already  passed,  and  impose  a  severe  pen- 
alty upon  him  If  he  guesses  wrong,  is  cer- 
tainly an  unfortunate  state  of  the  law  which 
should  not  be  tolerated,  If ,  as  in  the  matter 
under  consideration,  it  is  not  necessary." 

The  defendant  contends  that  there  is  a 
well-recognized  exception  to  this  rule  in 
cases  where  the  defects  in  the  articles  are 
obvious,  or  where  the  buyer  knows  of  them 
at  the  time  of  the  acceptance  of  the  goods. 
In  support  thereof  he  quotes  the  following 
passage  from  30  Am.  &  Eng.  Ency.  of  PI. 
and  Pr.  at  page  187:  "Where  the  defects 
in  the  article  are  obvious,  or  where  the  pur- 
chaser has  had  full  opportunity  for  ex- 
amination and  knows  of  them,  he  must,  ei- 
ther when  he  receives  the  goods  or  within 
what,  under  the  circumstances,  is  a  rea- 
sonable time  thereafter,  notify  the  seller 
that  the  goods  are  not  accepted  as  fulfilling 
the  warranty ;  otherwise  the  breach  of  the 
warranty,  the  contract  being  executory,  will 
be  deemed  to  have  been  waived."  In  support 
of  this  the  author  cites  Smith  v.  Servls,  11 
N.  Y.  Supp.  301,1  and  Locke  v.  Williamson, 
40  Wis.  877.  The  New  York  case  does  not 
seem  to  have  been  considered  as  a  sale  with 
warranty.  At  most  it  was  only  an  implied 
warranty.  In  that  state  it  is  held,  contrary 
to  the  general  rule,  that  an  Implied  warranty 
is  waived,  if,  with  knowledge  of  the  defect, 
the  article  is  accepted.  But  the  opposite  is 
the  rule  there  with  regard  to  express  war- 
ranties. The  Wisconsin  case  supports  the 
text,  but  it  is  clearly  against  the  weight  of 
authority.  If  one  who  buys  goods  upon  an 
express  warranty  of  quality  must  refuse  to 
receive  them  if  he  knows  they  are  defective 
at  the  time,  and  waives  his  right  of  action  on 
the  warranty  if  he  accepts  them,  the  war- 
ranty would  be  useless,  since  he  would  hare 
the  same  right  if  he  had  not  taken  the  war- 
ranty, and  his  damages  for  nondelivery  of 
the  goods  would  be  practically  the  same  in 
one  case  as  In  the  other,  except  in  the  one 
case  where  greater  damages  are  allowed  by 
the  Code.   Civ.  Code,  S  3314. 

For  these  reasons  we  are  of  the  opinion 
that  the  court  correctly  instructed  the  jury, 
and  that  the  evidence  sufficiently  sustains 
the  verdict  of  the  jury. 

It  is  claimed  that  the  court  erred  in  sus- 
taining objections  to  certain  questions  asked 
of  the  witnesses  Wall  and  Hotchkiss.  It  was 
the  theory  of  the  defendant  that  the  rusting  of 
the  cans  after  they  were  packed  in  the  boxes 
furnished  by  the  defendant  was  not  caused 
by  the  wetness  or  dampness  of  the  boxes,  but 
by  drops  of  moisture  which  were  left  upon 
the  cans  by  the  American  Can  Company  In 


1  Reported  In  fall  la  the  New  York  Supplement; 
reported  as  a  memorandum  decision  without  opinion 
Id  68  Hun,  ML 


manufacturing  them.  These  witnesses  tes- 
tified that  they  had  examined  a  number  of 
cans  made  by  the  can  company  for  the  plain- 
tiff and  found  upon  them  beads  of  moisture, 
indicating  that  they  were  damp  from  some 
defect  in  the  making  of  the  cans.  They  then 
testified  that  they  saw  other  crates  filled 
with  cans  which,  it  is  conceded,  were  not  a 
part  of  the  cans  manufactured  for  the  plain- 
tiff. With  regard  to  these  they  were  asked: 
"What  was  the  condition  of  these  cans  as  to 
showing  moisture?"  Objection  was  made 
that  the  evidence  was  irrelevant  and  imma- 
terial, since  the  cans  referred  to  were  not 
of  those  manufactured  for  the  plaintiff.  This 
objection  was  sustained  and  the  ruling  was 
assigned  as  error.  We  think  the  ruling  was 
correct  There  was  no  offer  to  show,  and  it 
did  not  appear,  that  the  cans  to  which  the 
question  referred  were  manufactured  in  the 
same  manner  or  by  the  same  process  as  those 
supplied  for  the  plaintiff.  The  evidence  was 
clearly  collateral  and  irrelevant  to  the  issue. 
The  order  is  affirmed. 

We  concur:  ANGELLOTTI,  J.;  SLOSS, 
X;  MELVIN,  J.;  LORIOAN,  J. 


BIBBY  v.  DIETER.   (Civ.  754.) 
(Court  of  Appeal,  Third  District,  California. 
Dec.  15,  1910.) 

L  Receivers  <|  55*)— Appointment— Vaud- 
rrr. 

Where  a  receiver  was  appointed  on  an  ex 
parte  application,  and  the  order  waa  made  with- 
out any  undertaking  being  required  aa  ia  neces- 
sary under  Code  Civ.  Proa  §  566,  the  order 
was  void  and  could  not  be  validated  by  any 
subsequent  proceeding. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  U  04,  400;  Dec  Dig.  §  55.*] 

2.  Rkcxtvebs  (I  58*) — Appointmeivt  —  Vaca- 
tion. 

Where  a  court  became  convinced  that  it 
had  exceeded  its  jurisdiction  in  the  appointment 
of  a  receiver,  it  was  proper  for  it  to  annul  his 
authority. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  H  97-102;  Dec  Dig.  §  5a*] 

8.  Receivers  (|  55*)— Appeal— Effect. 

In  an  action  in  which  a  receiver  was  ap- 
pointed, judgment  was  rendered  for  defendant, 
and  there  was  incorporated  in  the  judgment  a 
direction  that  the  order  appointing  the  receiver 
be  vacated.  The  order  appointing  the  receiver 
was  void,  and  an  appeal  was  taken  from  the 

Judgment  Held  in  an  action  in  claim  and  de- 
lvery  against  the  receiver,  defended  on  the 
ground  that  he  held  the  property  as  receiver, 
that  the  appeal  and  stay  bona  in  the  other  ac- 
tion did  not  preclude  plaintiff's  recovery. 

[Ed.  Note.— For  other  cases,  see  Receivera, 
Dec.  Dig.  |  55.*] 

Appeal  from  Superior  Court,  Lassen  Coun- 
ty; H.  D.  Burroughs,  Judge. 

Action  by  Samuel  Bib  by  against  George 
W.  Dieter.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  A  Am.  Dig.  Key  No.  Series  4  Rep'r  Indaxw 
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Louis  P.  Boardman  and  F.  A.  Kelley,  for 
appellant  Rankin  &  Julian,  for  respondent 

BURNETT,  J.  The  action  is  in  claim  and 
delivery.  Defendant  denied  the  plaintiff's 
ownership  and  right  to  the  possession  of  any 
of  the  property,  and,  as  a  further  defense, 
alleged  that  he  was  holding  the  property  by 
virtue  of  his  appointment  as  receiver  in  an 
action  commenced  in  the  superior  court  of 
Lassen  county  by  H.  H.  Wiencke  against 
Samuel  Blbby,  that  bis  accounts  as  such  re- 
ceiver have  not  been  settled  by  said  superior 
court  nor  has  any  compensation  been  allow- 
ed him,  though  he  has  spent  over  $200  In 
caring  for  said  property,  that  there  is  anoth- 
er action  pending  between  the  same  parties, 
that  the  plaintiff  has  not  capacity  to  sue 
and  that  the  court  has  no  jurisdiction  of  the 
action. 

On  the  24th  day  of  August  1909,  the  order 
was  made  granting  the  application  of  the 
said  Wiencke  for  the  appointment  of  the 
said  Dieter  as  receiver  in  said  action.  Be- 
fore the  making  of  said  order  no  bond  nor 
undertaking  was  fixed  or  required  by  said 
court  of  said  applicant  as  required  by  sec- 
tion 566  of  the  Code  of  Civil  Procedure,  nor 
was  any  bond  or  undertaking  made,  offered, 
or  given  before  the  making  of  said  order. 
After  said  receiver  had  entered  on  the  dis- 
charge of  his  duties  and  taken  possession  of 
the  property  in  controversy,  defendant  made 
a  motion  to  vacate  and  set  aside  said  order. 
On  the  hearing  of  said  motion  said  Wiencke 
offered  to  furnish  the  bond  provided  and 
required  by  said  section  566.  The  motion 
was  thereupon  denied  and  an  order  made 
directing  the  bond  to  be  filed.  An  applica- 
tion wais  thereafter  made  to  the  court  for 
an  order  discharging  the  receiver  and  di- 
recting him  to  deliver  to  the  plaintiff  here- 
in all  the  property  in  his  possession  under 
and  by  virtue  of  said  receivership.  This 
came  on  for  hearing  on  the  8th  day  of  No- 
vember, 1909,  and  after  reciting  that  "it 
appearing  to  the  court  that  there  Is  no  suffi- 
cient cause  or  reason  for  the  continuance  of 
said  receivership,  and  that  said  defendant 
is  entitled  to  the  possession  of  said  property, 
and  that  there  is  good  and  sufficient  cause 
for  the  granting  of  the  order  applied  for," 
the  court  ordered  that  "said  receiver  be  and 
he  Is  hereby  discharged" ;  and  that  he  fur- 
ther deliver  to  said  defendant  all  of  said 
property.  Dieter  thereupon  made  applica- 
tion to  have  this  order  recalled,  vacated,  and 
set  aside.  This  application  was  denied  on 
the  24th  day  of  November,  1909.  On  the  26th 
day  of  October,  previous,  judgment  was  ren- 
dered in  said  action  of  Wiencke  v.  Blbby 
that  "plaintiff  take  nothing  by  his  said  ac- 
tion, and  that  the  order  of  this  court  made 
and  entered  herein  on  the  24th  day  of  Au- 
gust 1909,  appointing  a  receiver  in  said  ac- 
tion be  and  the  same  is  hereby  vacated." 
From  the  judgment  the  plaintiff  appealed, 
and  the  judgment  has  been  this  day  affirmed 


by  this  court  No.  750,  113  Pac.  876.  The 
judgment  herein  was  in  favor  of  plaintiff. 

1.  There  is  no  merit  in  the  contention  that 
the  court  failed  to  pass  upon  defendant's  de- 
murrer to  the  complaint  The  record  shows 
that  It  was  overruled.  The  grounds  of  the 
demurrer  were  repeated  In  the  answer  on 
the  theory  that  the  evidence  would  disclose 
that  they  were  well  taken  but  they  were  ex- 
pressly negatived  by  the  findings  of  the 
court 

2.  The  only  serious  contention  urged  by 
appellant  is,  first,  that  "the  order  appoint- 
ing him  receiver  in  the  case  of  Wiencke  v. 
Bibby  was  a  final  order  and  one  made  with- 
in the  jurisdiction  of  the  court";  and,  sec- 
ond, "the  stay  bond  on  the  appeal  from  the 
judgment  in  the  action  in  which  the  receiver 
was  appointed  continued  the  receiver  in  his 
appointment  and  possession." 

As  to  the  former,  the  answer  seems  to  be 
that  the  court  had  no  jurisdiction  whatever 
to  appoint  the  receiver.  The  order  of  ap- 
pointment was,  therefore,  a  nullity  and  un- 
der It  the  appellant  had  no  authority  to  take 
possession  of  the  property.  Said  section  666 
of  the  Code  of  Civil  Procedure  provides:  "It 
a  receiver  is  appointed  upon  an  ex  parte  ap- 
plication, the  court  before  making  the  order, 
must  require  from  the  applicant  an  under- 
taking," etc.  Here  It  was,  as  we  have  seen, 
an  ex  parte  application  and  the  order  was 
made  without  an  undertaking  being  requir- 
ed. These  Inferences,  therefore,  necessarily 
follow  from  the  admitted  situation :  The  or- 
der Is  void  and  it  could  not  be  validated  by 
any  subsequent  proceeding.  Davlla  v.  Heath, 
109  Pac.  898.  It  must  be  viewed,  in  other 
words,  in  the  light  of  the  circumstances  as 
they  existed  at  the  time,  or,  as  expressed  in 
Hobson  v.  Pacific  States  Mercantile  Co.,  5 
Cal.  App.  100,  89  Pac.  869,  "The  validity  of 
the  order  must  be  determined  by  the  proceed- 
ings upon  which  it  is  based."  It  is  equally 
clear  that  the  jurisdiction  of  the  court  to 
appoint  the  receiver  could  be  questioned  in 
any  action  In  which  the  appointment  or  the 
alleged  receiver's  title  is  Involved,  for  in  such 
case  the  appointment  Is  an  absolute  nullity. 
Am.  &  Eng.  Ency.  of  Law,  vol  23,  p.  1127. 
Neither  can  It  be  gainsaid  that  when  the 
lower  court  became  convinced  that  it  had 
exceeded  its  jurisdiction  in  the  alleged  ap- 
pointment it  was  proper  for  It  to  annul  the 
apparent  authority  of  the  receiver  and  de- 
prive him  thereby  of  the  semblance  of  capac- 
ity as  the  court's  representative.  Thereafter 
he  would,  of  course,  hold  the  property  as  an 
individual  and  could  not  justify  by  virtue  of 
the  void  appointment  The  foregoing  neces- 
sarily answers  the  suggestion  that  permis- 
sion to  bring  suit  against  the  receiver  should 
have  been  obtained  from  the  court  There 
was  no  such  suit  for  the  obvious  reason  that 
defendant  did  not  sustain  that  relation  to 
the  court 

Appellant  is  also  mistaken  as  to  the  effect 
of  the  appeal  from  the  final  judgment  In  the 
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original  action.  That  suit  was  between 
different  parties,  and  the  stay  bond  prevent- 
ed any  affirmative  action  to  carry  the  Judg- 
ment into  effect  It  could  have  no  bearing 
upon  the  void  order  of  appointment,  as  that 
order  Is  no  part  of  the  judgment  appealed 
from,  even  if  a  void  order  could  be  vitalized 
and  made  operative  by  taking  an  appeal. 
And,  as  far  as  the  formal  order  discharging 
the  receiver  is  concerned,  no  appeal  has  been 
taken  from  it — assuming  that  it  is  appeal- 
able. It  is  true  that  in  the  judgment  ren- 
dered on  said  October  26tb,  in  the  action  be- 
tween Wieucke  and  Bibby,  infra,  there  is 
incorporated  the  direction  that  the  order 
appointing  the  receiver  be  vacated,  but  ap- 
pellant cannot  complain  if  we  accept  his 
admission  "that  this  was  not  properly  a 
part  of  the  judgment"  Again,  this,  as  well 
as  the  order  discharging  the  receiver,  may 
be  treated  as  entirely  immaterial.  As  we 
have  seen,  defendant  in  this  action  attempts 
to  justify  his  possession  of  the  property  by 
virtue  of  his  appointment  as  receiver.  By 
showing,  as  he  had  a  right  to  do,  that  the 
court  had  no  jurisdiction  to  make  the  ap- 
pointment, plaintiff  demonstrated  that  de- 
fendant was  unlawfully  holding  the  proper- 
ty, and  the  effect  of  this  showing  could  nei- 
ther be  Increased  nor  diminished  by  any 
formal  order  discharging  a  receiver  who 
never  had  any  authority  to  act,  or  by  vacat- 
ing an  order  that  never  had  any  validity. 
In  other  words,  the  subsequent  orders  In 
reference  to  the  receivership  were  rendered 
immaterial  by  reason  of  the  want  of  juris- 
diction to  make  the  appointment  When 
plaintiff  showed  this  want  of  Jurisdiction  he 
successfully  met  and  overcame  the  claim  of 
defendant  to  the  right  of  possession  and  the 
former  by  his  evidence  thereby  dissipated 
even  the  color  of  title  under  which  the  lat- 
ter held  possession. 

No  other  point  seems  to  demand  specific 
attention.  The  contentions  of  appellant,  as 
we  view  them,  are  entirely  untenable  and 
the  judgment  is  affirmed. 

We  concur:   CHAPMAN,  P.  J. ;  HART,  J. 


WIENCKB  v.  BIBBY.    (Civ.  750.) 
(Court  of  Appeal,  Third  District,  California. 
Dec.  15,  1910.) 

1.  Receivers  <&  58*)  —  Discharge  of  Re- 
ceives. 

An  order  vacating  the  appointment  of  a 
receiver  in  effect  discharges  him. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  §§  97-102;  Dec.  Dig.  §  58.*] 

2.  Appeal  and  Error  (§  920*)  —  Presump- 
tions— Appointment  of  Receives. 

Where  error  was  not  shown  in  the  vaca- 
tion of  an  order  appointing  a  receiver  it  was 
presumably  justified. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  8714-3721;  Dec.  Dig.  § 
920.*] 


8.  Receivers  ft  60*)— Authoritt— Termina- 
tion. 

The  rendition  of  judgment  in  favor  of  de- 
fendant in  an  action  in  which  a  receiver  was 
appointed,  terminated  his  authority. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec.  Dig.  |  60.*] 

4.  Appeal  and  Error  (|  877*)— Parties  En- 
titled to  Allege  Error. 

On  appeal  by  plaintiff  in  an  action  in 
which  a  receiver  was  appointed,  a  contention 
that  the  account  of  the  receiver  should  have 
been  settled  and  his  compensation  allowed  could 
not  be  considered  where  the  receiver  was  not 
complaining. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Efrror,  Cent  Dig.  89  3560-3572;   Dec  Dig.  § 

5.  Appeal  and  Error  (8  920*)  —  Presump- 
tions—Receivers. 

On  appeal  it  must  be  presumed  in  the 
absence  of  a  showing  to  the  contrary  that  every- 
thing required  by  law  was  done  in  the  way  of 
settling  a  receiver's  account,  etc,  before  he  was 
discharged. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  98  3714-3721;  Dec  Dig.  | 
920.*] 

6.  Appeal  and  Error  (8  101*)— Right  to 
Appeal. 

An  order  appointing  a  receiver  is  an  ap- 
pealable one. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  88  681-687;  Dec  Dig.  | 
101.*] 

7.  Receivers  (8  58*)— Vacation  or  Order. 

Where  a  court  without  any  authority  ap- 
points a  receiver  it  may  vacate  the  order  at 
any  time  without  notice  to  an  advene  party. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  88  97-102;  Dec  Dig.  8  58.*] 

8.  Appeal  and  Error  (5  1071*)— Harmless 
Error— Findings  bt  Court. 

Where  the  court  made  findings  and  conclu- 
sions in  harmony  with  a  general  and  special 
verdict  of  the  jury,  and  its  Endings  were  all  in- 
cluded in  the  general  verdict  the  defeated  party 
was  not  injured  by  the  court's  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  4234-4239;  Dec  Dig.  9 
1071.*] 

9.  Trial  (8  352*)— Special  Questions. 

It  was  proper  for  the  jury  not  to  answer 
alternative  questions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  8  352.*] 

10.  Appeal  and  Error  (5  1070*)— Harmless 
Error— Verdict. 

No  harm  was  done  plaintiff  by  the  jury's 
failure  to  answer  a  question  where  on  such  is- 
sue the  finding  and  judgment  of  the  court  were 
in  favor  of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  4231-4233;  Dec  Dig.  8 
1070.*] 

11.  Appeal  and  Error  (8  1070*)— Harmless 
Error  —  Findings  —  Failure  to  Answer 
Interrogatories. 

A  special  interrogatory  was  whether  plain- 
tiff had  violated  a  condition  of  a  lease,  which 
interrogatory  was  proposed  in  view  of  a  coun- 
terclaim by  which  defendant  asked  damages  for 
interference  by  plaintiff  with  defendant's  enjoy- 
ment of  certain  premises,  and  it  was  not  an- 
swered. Held,  that  plaintiff  was  not  prejudiced, 
as  neither  an  affirmative  nor  negative  answer 
could  be  deemed  important  in  view  of  a  negative 
answer  to  another  question  as  to  whether  de- 
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fendant  had  been  damaged  by  any  act  of  the 
plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Enor^Cent  Dig.  |6  4231-4233;  Dec.  Dig.  | 

12.  Trial  <l  349*)— Special  Issues. 

Code  Civ.  Proc.  f  625,  provides  that  the 
court  may  direct  the  jury  to  find  a  special  ver- 
dict upon  all  or  any  of  the  issues  and  may 
instruct  them  if  they  render  a  general  verdict 
to  find  upon  any  particular  question  of  fact. 
Held,  that  it  was  proper  for  the  court  to  submit 
special  issues,  though  it  was  not  done  on  the 
agreement  of  the  parties  or  in  response  to  the 
request  of  either  party. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S§  823-827 ;  Dec.  Dig.  §  349.*] 

13.  Appeal  and  Erbor  (8  1040*)— Harmless 
Error— Ruling  on  Demurrer. 

Where  defendant  set  up  a  counterclaim, 
and  the  jury  found  that  defendant  was  not  dam* 
aged  by  the  acts  complained  of  in  the  counter- 
claim, and  the  judgment  gave  him  nothing  on 
it,  failure  to  sustain  a  demurrer  to  the  counter- 
claim, if  erroneous,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S3  4089-4105;  Dec  Dig.  5 
1040.*]  * 

Appeal  from  Superior  Court,  Lassen  Coun- 
ty; II.  D.  Burroughs,  Judge. 

Action  by  H.  H.  Wiencke  against  Samuel 
Blbby.  From  a  judgment  in  favor  of  de- 
fendant, plaintiff  appeals.  Affirmed. 

W.  m.  Boardman,  for  appellant.  Rankin  & 
Julian,  for  respondent. 

BURNETT,  J.  From  the  judgment  In  fa- 
vor of  defendant,  the  plaintiff  appeals  on  the 
judgment  roll.  The  action  was  for  unlawful 
detainer,  for  damages,  and  for  the  appoint- 
ment of  a  receiver.  It  was  tried  before  a 
jury  who  rendered  a  general  and  a  special 
verdict  By  its  findings  and  conclusions  of 
law,  the  court  decided  all  the  Issues  In 
harmony  with  said  verdicts  of  the  jury,  and 
judgment  was  entered  accordingly.  A  receiv- 
er was  appointed  in  the  action  on  the  24th 
day  of  August,  1909,  and  this  order  was  set 
aside  and  vacated  on  the  28tb  day  of  October, 
1909,  the  date  when  the  judgment  herein  was 
rendered.  The  contentions  of  appellant  are : 
"First.  That  the  decision  of  the  court  In 
discharging  the  receiver  was  erroneously 
made  and  the  same  Is  against  law.  Second. 
That  in  the  decision  of  the  case,  the  trial 
court  withdrew  the  Issues  of  fact  or  case 
from  the  jury,  whose  province  alone  It  was 
to  decide.  Third.  The  special  verdict  of  the 
jury  In  the  case  does  not  meet  the  require- 
ments of  the  law.  Fourth.  The  trial  court 
should  have  sustained  the  demurrer  to  the 
answer  upon  the  grounds  stated." 

As  to  the  first  objection,  It  is  to  be  ob- 
served that  the  order  does  not  in  terms  dis- 
charge the  receiver  although  it  may  be  con- 
ceded to  have  that  effect,  since  it  vacates  and 
sets  aside  the  order  appointing  him.  The 
action  of  the  court  cannot  be  disturbed  for 
the  simple  reason  that  error  is  not  shown. 
It  was  probably  not  necessary  for  the  court 


to  make  this  formal  order  but  appellant  has 
shown  no  ground  for  complaint.  The  pre- 
sumptions are,  of  course,  in  favor  of  the 
regularity  of  the  proceedings,  and  we  must 
assume  that  the  court  was  entirely  justified 
in  making  the  order.  Eabn  v.  Mattal,  115 
Cal.  692,  47  Pac.  698.  The  evidence  is  not 
brought  up  and  hence  there  is  nothing  for 
us  to  review.  If  necessary,  several  reasons 
could  be  suggested  why  the  court's  action 
should  be  considered  warranted.  Upon  the 
assumption  that  the  order  appointing  the  re- 
ceiver was  void  as  being  in  excess  of  the 
jurisdiction  of  the  court,  it  was  proper,  al- 
though not  essential,  to  vacate  and  set  It 
aside.  Again,  judgment  was  rendered  In  fa- 
vor of  defendant.  This  of  itself  would  ter- 
minate the  authority  of  the  receiver  who  is 
appointed  to  hold  and  preserve  the  property 
only  during  the  pendency  of  the  action.  The 
court  assuredly  would  not  be  justified  In  con- 
tinuing the  receiver  in  office  after  the  rights 
of  the  parties  to  the  action  had  been  adjudi- 
cated, although  he  could  be  required  to  render 
his  account  and  deliver  the  property  to  the 
person  to  whom  the  court  awarded  it  To  the 
suggestion  that  the  account  of  the  receiver 
should  have  been  settled  and  his  compensa- 
tion allowed  there  Is  this  additional  answer 
to  be  made,  that  the  receiver  Is  not  here 
complaining  and  if  these  considerations 
should  be  deemed  material,  we  must  pre- 
sume that  everything  required  by  the  law 
was  done  before  this  order — treating  It  as  a 
discharge — was  made. 

Appellant  Is  also  at  fault  In  the  following 
contention:  'The  order  appointing  the  receiv- 
er could  have  been  vacated  only  on  appeal, 
and  could  not  be  reviewed  by  this  court  on 
appeal  from  the  judgment  The  portion  of 
the  judgment  purporting  to  vacate  the  order 
appointing  the  receiver  is  by  Its  terms  in  the 
nature  of  a  collateral  attack  by  the  court 
on  Its  own  order."  It  is  true  that  an  order 
appointing  a  receiver  is  Itself  an  appealable 
order,  but  if  it  appears  upon  the  face  of 
the  record  to  have  been  made  without  any 
authority  by  the  court  It  may  be  vacated  and 
set  aside  by  the  same  court  at  any  time. 
This  is  settled  beyond  any  controversy.  The 
rule  is  stated  In  Kreiss  v.  Hotallng,  96  Cal. 
617,  31  Pac.  740,  as  follows :  "The  power  of 
a  court  to  vacate  a  judgment  or  order  void 
upon  its  face  Is  not  extinguished  by  lapse 
of  time,  but  may  be  exercised  whenever  the 
matter  is  brought  to  the  attention  of  the 
court  While  a  motion  for  such  action  is 
entirely  appropriate,  neither  motion  nor  no- 
tice to  an  adverse  party  is  essential.  The  1 
court  has  full  power  to  vacate  such  action  on 
its  own  motion  and  without  application  on 
the  part  of  any  one."  See,  also,  People  v. 
Davis,  143  Cal.  673,  77  Pac  651,  and  cases 
therein  cited.  But  we  have  already  devoted 
more  attention  to  this  point  probably,  than 
it  merits,  and,  besides,  it  Is  further  con- 
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sldered  in  the  opinion  filed  herewith  In  the 
case  of  Blbby  v.  Dieter  (No.  754)  113  Pat 
874  It  Is  sufficient  to  declare  in  conclu- 
sion that  the  whole  contention  of  appellant 
as  to  the  receivership  is  based  upon  a  hypo- 
thetical case  not  found  in  the  record.  . 

It  cannot  be  said  that  the  court  withdrew 
the  case  from  the  jury.  The  fact  is  that 
the  jury  found  on  all  the  issues  made  by  the 
pleadings.  What  was  not  covered  by  the 
special  verdict  was  included  in  the  general 
verdict  for  defendant  The  court's  findings 
and  conclusions  of  law  were  also  in  accord- 
ance with  said  verdicts.  It  was  not  really 
necessary  for  the  court  to  make  any  findings 
since  the  verdicts  of  the  jury  could  be  con- 
sidered conclusive  of  the  whole  case.  John- 
son v.  MIna  Rica  Gold  Min.  Co.,  128  CaL 
522,  61  Pac.  76.  But  it  is  equally  clear  that 
appellant  was  not  Injured  by  the  court's  ac- 
tion, since  its  findings  are  all  included  in  the 
general  verdict  of  the  jury.  Churchill  v. 
Louie,  135  Cal.  612,  67  Pac.  1052.  The  court, 
in  its  findings,  recites  that  "after  hearing 
the  evidence,  the  arguments  of  counsel,  and 
the  instructions  of  the  court,  the  Jury  retired 
to  consider  their  verdict,  the  court  having 
submitted  to  the  Jury  certain  special  Inter- 
rogatories in  writing  as  to  the  facts  at  is- 
sue in  said  cause  to  be  answered  by  them. 
And  the  jury,  upon  their  return  into  court, 
presented  their  special  verdict  on  said  in- 
terrogatories, as  well  as  a  general  verdict 
•for  the  defendant,'  both  duly  signed  by  their 
foreman,  which  said  special  and  general  ver- 
dicts the  jury,  upon  a  poll  thereof,  declared 
to  be  their  verdicts.  And  now  the  court  hav- 
ing received  the  special  and  general  ver- 
dicts of  the  jury  and  having  fully  heard,  seen, 
and  considered  the  proofs  adduced  at  the 
trial,  finds  the  facts  and  conclusions  of  law 
herein  as  follows."  Then  appears,  as  al- 
ready stated,  the  specific  decision  of  the 
court  as  to  each  of  the  issues.  It  is  mani- 
festly the  same  as  though  the  court  had  made 
no  findings  but  directed  judgment  in  favor 
of  defendant  or  had  formally  adopted  the 
findings  of  the  jury.  The  result  is  the  same 
and  appellant  has  no  ground  for  complaint 
since  no  question  is  raised,  nor  can  be,  as  to 
the  sufficiency  of  the  evidence  to  support  the 
findings  and  judgment 

The  objection  as  to  the  special  verdict  is 
that  "it  is  incomplete  and  defective.  To  sev- 
eral of  the  questions  which  embraced  special 
Issues  no  answer  or  special  finding  was  made 
by  the  Jury,  nor  did  they  specially  find  upon 
other  material  issues  essential  to  the  deci- 
sion of  the  case."  Certain  alternative  ques- 
tions were  not  answered  and  properly  so. 
No  answer  was  given  to  the  last  special  in- 
terrogatory, which  was  as  follows:  "Has 
the  plaintiff  violated  the  terms  and  condi- 
tions of  the  lease,  and  if  so  by  what  act  or 
acts?"  Otherwise,  the  findings  were  com- 
plete. The  said  unanswered  interrogatory  was 
proposed  in  view  of  a  counterclaim  set  up  by 
defendant  in  his  answer  by  virtue  of  which 


he  asked  for  damages  for  the  unwarranted 

interference  by  plaintiff  with  defendant's  en- 
joyment of  the  premises.  But  it  Is  perfectly 
clear  that  no  harm  has  been  done  appellant 
by  the  jury's  failure  to  answer  the  question, 
for  the  reason  that  upon  this  issue  the  find- 
ing and  judgment  of  the  court  were  in  favor 
of  plaintiff.  Thus  he  was  given  the  advan- 
tage that  would  follow  from  a  negative  an- 
swer to  the  question.  He  could  neither  ex- 
pect nor  Obtain  anything  more.  Besides, 
neither  an  affirmative  nor  a  negative  answer 
to  the  question  could  be  deemed  important 
in  view  of  the  negative  answer  of  the  jury 
to  a  former  question,  No.  4:  "Has  the  de- 
fendant been  damaged  by  any  act  or-  acta  of 
the  plaintiff  as  set  out  in  defendant's  answer 
and  counterclaim?' 

It  does  not  appear  whether  the  special  is- 
sues were  submitted  to  the  jury  in  response 
to  the  request  of  either  party  or  the  agree- 
ment of  both  or  otherwise.  Neither  does  it 
appear  that  any  objection  was  made  to  the 
court's  action  in  the  matter.  But  these  con- 
siderations may  be  Ignored  since  the  course 
pursued  by  the  court  is  directly  authorized 
by  section  625  of  the  Code  of  CHvil  Pro- 
cedure, providing  that  "In  an  action  for  the 
recovery  of  money  only,  or  specific  real  prop- 
erty, the  jury  in  their  discretion  may  ren- 
der a  general  or  special  verdict  In  all  other 
cases  the  court  may  direct  the  jury  to  find  a 
special  verdict  in  writing,  upon  all,  or  any 
of  the  issues,  and  in  all  cases  may  instruct 
them,  if  they  render  a  general  verdict,  to 
find  upon  particular  questions  of  fact  to  be 
stated  in  writing,  and  may  direct  a  written 
finding  thereon."  In  pursuance  of  this  stat- 
utory authority  the  court  submitted  to  the 
Jury  this  question:  "Has  the  plaintiff  been 
damaged  by  any  act  or  acts  of  the  defendant 
as  set  out  in  the  plaintiff's  complaint?"  To 
which  the  Jury  answered,  "No."  The  same 
answer  was  returned  to  the  following  ques- 
tion: "Has  the  defendant  been  damaged  by 
any  act  or  acts  of  the  plaintiff  as  set  out  in 
defendant's  answer  and  counterclaim?"  We 
can  see  nothing  improper  in  the  course  pur- 
sued. 

There  Is  nothing  in  the  cases  cited  by  ap- 
pellant which  lends  support  to  his  claims. 
In  McDermott  v.  Higby,  23  CaL  489,  it  seems 
to  have  been  contended  that  there  was  a 
conflict  between  the  special  verdict  and  the 
general  verdict  but  the  court,  while  declaring 
that  where  there  is  such  a  conflict  the  spe- 
cial verdict  must  prevail,  held  that  the  spe- 
cial findings  did  not  cover  all  the  issues  and 
therefore  the  special  verdict  could  not  "prop- 
erly be  deemed  Inconsistent  with  the  general 
verdict"  In  re  Sanderson,  74  CaL  199,  15 
Pac.  763,  involved  the  settlement  of  an  ex- 
ecutor's account  and  a  reversal  was  sought 
upon  the  ground  that  the  court  failed  to  find 
upon  the  issues  made  by  the  contest  In  dis- 
cussing the  question  whether  Issues  of  fact 
in  probate  proceedings  for  the  settlement  of 
an  account  must  be  submitted  to  a  Jury  on 
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demand  of  a  party,  the  court  said :  "A  spe- 
cial verdict  most  pass  on  all  the  Issues  by 
presenting  the  conclusions  of  fact  bearing 
on  alL  Code  Civ.  Proc.  |  624."  The  court, 
however,  was  contemplating  a  case  where  no 
general  verdict  is  rendered  and  all  the  is- 
sues are  submitted  to  the  Jury.  Manifestly, 
in  such  contingency,  the  jury  should  present 
the  conclusions  of  fact  as  to  all  the  issues. 
In  Donahue  v.  Melster,  88  Cal.  121,  26  Pac. 
1096,  22  Am.  St  Rep.  283,  the  gist  of  the  de- 
cision is  that  the  defendant  was  entitled  to 
a  jury  trial  in  an  action  to  determine  an 
adverse  claim  to  real  estate  when  the  plead- 
ings show  that  the  plaintiff  is  in  possession, 
and  the  answer  sets  up  as  a  defense  a  cause 
of  action  in  ejectment,  averring  that  de- 
fendant was  rightfully  in  possession,  and 
was  ousted  by  the  plaintiff  before  the  com- 
mencement of  the  action,  and  that  the  plain- 
tiff wrongfully  withholds  the  possession  from 
the  defendant  In  Estate  of  Kelthley,  184 
CaL  9,  66  Pac.  6,  It  was  held  that  it  was 
proper  for  the  court  to  submit  certain  Ques- 
tions to  the  jury  covering  the  issues  grow- 
ing out  of  the  contest  of  the  will  and  that 
together  the  questions  and  answers  constitut- 
ed a  special  verdict  The  law  Is  correctly 
stated  in  all  these  cases,  but  appellant  has 
made  a  wrong  application  of  them  to  the 
facts  of  the  case  at  bar. 

Lastly,  it  is  claimed  that  the  "portion  of 
the  answer  to  which  the  demurrer  is  directed 
does  not  state  a  cause  of  action  or  a  counter- 
claim as  defined  in  the  law,  nor  is  either  of 
the  items  of  damage  sought  to  be  recovered 
proximate  or  flow  from  the  acts  complained 
of."  Here  again  the  question  is  merely  of 
academic  interest  The  jury  found  that  de- 
fendant was  not  damaged  by  the  acts  com- 
plained of,  and  the  court  adopted  this  view 
and  awarded  defendant  nothing  upon  his  so- 
called  "counterclaim."  Hence,  it  is  clear  that 
the  error,  if  any,  was  entirely  without  prej- 
udice. 

We  feel  satisfied  that  there  is  no  ground 
whatever  for  interfering  with  the  Judgment 
of  the  court  below,  and  It  is  therefore  af- 
firmed. 

We  concur:   CHIPMAN,  P.  J.;  HART,  J. 


PEOPLE  v.  BARTNETT.    (Cr.  199.) 
(Court  of  Appeal,  First  District  California. 
Dec.  20,  1910.) 

1.  Embezzlement  ($  86*)  —  Pbosecution— 
Pboof— Variance. 

St  1891,  c  264,  f  4,  authorizes  an  admin- 
istrator to  deposit  with  certain  corporations  for 
safe-keeping  the  personal  assets V>f  the  estate, 
and  provides  that  the  property  deposited  shall 
be  held  by  the  corporation  under  the  order  of 
the  court  The  court  ordered  accused,  a  special 
administrator,  to  deposit  certain  securities  with 
a  trust  company  to  be  held  by  it  and  paid  out 
under  the  orders  of  the  court.  Accused  had 
theretofore  deposited  the  securities  with  the 


trust  company,  and  no  new  receipt  was  given 
to  him  when  the  order  was  made,  but  he  noti- 
fied the  trust  company  of  the  order,  and  for- 
mally relinquished  control  over  the  securities. 
An  officer  of  the  trust  company  appropriated 
to  his  own  use  certain  of  the  securities,  and 
the  state  claimed  that  accused  aided  and  abetted 
him  in  doing  so.  Held,  that  there  was  a  fatal 
variance  between  the  allegations  of  the  indict- 
ment which  charged  an  appropriation  of  the 
money  by  accused  as  special  administrator,  and 
the  proof,  since  accused  was  not  guilty  of  em- 
bezzlement as  an  administrator,  even  if  he  aided 
and  abetted  the  officer  of  the  trust  company. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment Cent  Dig.  H  65-69;  Dec  Dig.  |  35.*] 

2.  Cmjonai.  Law  (f  678*)  —  Election  Be- 
tween Acts. 

In  a  prosecution  for  embezzlement  as  a 
special  administrator,  in  which  it  appeared  that 
accused  had  embezzled  securities  on  distinct 
dates,  so  as  to  constitute  separate  offenses,  the 
prosecution  should  have  been  compelled  to  elect 
at  least  at  the  close  of  the  district  attorney's 
statement  as  to  which  particular  offense  the 
state  would  rely  on. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  1580-1683;  Dec.  Dig.  § 
678;*  Indictment  and  Information,  Cent.  Dig. 
S|  425-437.] 

3.  Embezzlement  (8  48*)— Instructions— Ap- 
plication to  Issues. 

In  a  prosecution  for  embezzlement  as  a  spe- 
cial administrator  committed  on  May  13th,  and 
other  dates,  in  which  the  prosecution  elected  to 
stand  upon  the  offense  committed  on  the  date 
named,  it  was  error  to  instruct  that  the  jury 
should  convict  if  defendant  aided  another  to 
dispose  of  securities  described  in  the  indict- 
ment; the  indictment  describing  the-  securities 
appropriated  on  May  13th  as  well  as  on  other 
dates. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  ||  72-76;  Dec  Dig.  8  48.*] 

4.  Criminal  Law  (8  823*)  —  Instructions— 
Cube  or  Defects. 

The  error  was  not  cured  by  an  instruction 
that  the  jury  should  consider  sales  of  securities 
at  times  other  than  May  13th  for  the  sole  pur- 

fiose  of  determining  accused's  intent;  such  an 
nstruction  at  most  conflicting  with  the  er- 
roneous instruction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §§  1992-1995;  Dec  Dig.  § 
823.*] 

5.  Embezzlement  (f  48*)— Peobeoution— In- 
structions—Requests. 

In  a  prosecution  of  a  special  administra- 
tor, under  Pen.  Code,  {  606,  for  embezzling 
funds  of  the  estate,  it  was  error  to  refuse  re- 
quested instructions  that  in  order  to  convict 
the  securities  embezzled  must  have  been  in 
defendant's  possession  or  control  as  special  ad- 
ministrator at  the  time  of  the  embezzlement 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment Cent  Dig.  ||  72-76;  Dec  Dig.  §  48.*] 

6.  Cbtminal  Law  (f  833*)— Pbosecution— In- 
structions—Sufficiency. 

In  a  prosecution  for  embezzlement  under 
Pen.  Code,  |  606,  making  every  executor,  etc., 
who  fraudulently  appropriates  property  Intrust- 
ed to  his  control  to  any  purpose  not  in  the 
lawful  execution  of  his  trust  guilty  of  embez- 
zlement, the  mere  reading  of  the  section  to  the 
jury  was  not  a  sufficient  compliance  with  re- 
quests for  an  instruction  that  it  was  necessary 
that  the  securities  of  the  estate  embezzled  were 
in  accused's  possession  or  control  as  special  ad- 
ministrator at  the  time  of  the  embezzlement. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2015;  Dec  Dig.  {  833.*] 
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7.  Criminal  Law  (|  789*)— Instructions— 
Reasonable  Doubt. 

An  t  instruction  that  a  reasonable  donbt 
must  arise  out  of  the  evidence  was  erroneous, 
since  it  might  arise  from  the  lack  of  evidence 
upon  an  issue. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §8  1846-1849,  1904-1922;  Dec 
Dig.  §  789.*] 

8.  Criminal  Law  (5  309*)— Prosecution- 
Admission  of  Evidence— Other  Offenses. 

In  a  prosecution  of  a  special  administra- 
tor for  embezzling  securities  of  the  estate  on  a 
certain  date,  it  was  error  to  admit  evidence  of 
embezzlement  on  other  dates;  such  embezzle- 
ments constituting  distinct  offenses. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §§  822-824;  Dec  Dig.  §  369.*] 

9.  Embezzlement  (8  38*)— Pbosecution— Ad- 
mission of  Evidence. 

In  a  prosecution  of  a  special  administrator 
for  embezzling  securities  of  the  estate,  it  was 
error  to  admit  evidence  of  statements  by  ac- 
cused that  his  accounts  filed  aa  administrator 
contained  discrepancies,  and  that  he  refused 
to  state  what  they  were;  it  not  appearing  that 
the  discrepancies  related  to  the  securities  em- 
bezzled. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  §S  61,  65,  66;  Dec  Dig.  8 
oo.'J 

10.  Criminal  Law  (88  419,  420*)-Evidence 
— Hearsay. 

In  a  prosecution  of  a  special  administrator 
for  embezzling  securities  belonging  to  the  estate, 
testimony  as  to  what  another  did  in  selling 
such  securities  was  hearsay,  where  witness  was 
not  present  when  the  sales  were  made. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^Cent  Dig.  88  973-983;  Dec  Dig.  88  419, 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  William  M.  Con- 
ley,  Judge. 

W.  J.  Bartnett  was  convicted  of  embezzle- 
ment, and  from  the  judgment  of  conviction 
and  order  denying  a  new  trial  he  appeals. 
Reversed. 

Gray  &  Cooper,  Thomas  J.  Geary,  and  R. 
Porter  Ashe  (Samuel  M.  Shortridge,  of  coun- 
sel), for  appellant.  Attorney  General  Webb, 
W.  H.  Langdon.  Dlst  Atty.,  and  Wm.  Hoff 
Cook,  Asst  Dlst,  Atty.,  for  the  People. 

HALL,  J.  The  defendant  was  charged,  tin- 
der section  506  of  the  Penal  Code,  with  em- 
bezzling certain  bonds,  alleged  to  have  been 
in  his  possession,  care,  custody;  and  control 
as  special  administrator  of  the  estate  of  El- 
len M.  Colton,  deceased.  A  verdict  of  guilty 
was  rendered.  Defendant  moved  for  a  new 
trial,  which  was  denied,  and  judgment  ren- 
dered upon  the  verdict,  whereupon  defendant 
appealed  to  this  court  from  the  judgment  and 
order. 

1.  It  is  claimed  that,  when  the  embezzle- 
ment for  which  defendant  was  convicted  took 
place,  the  bonds  were  not  in  the  possession, 
custody,  or  control  of  defendant  as  special 
administrator  of  said  estate,  but  had  been, 
previously  to  such  embezzlement,  placed  in 
the  custody  and  care  of  the  California  Safe 


Deposit  &  Trust  Company,  to  be  by  it  held 
under  the  orders  and  directions  of  the  court 
That  for  this  reason  the  charge  made  in  the 
Indictment  is  not  sustained  by  the  evidence. 
After  careful  consideration,  we  are  of  the 
opinion  that  this  contention  of  appellant 
must  be  sustained.  Section  4  of  the  act  en- 
titled "An  act  authorizing  certain  corpora- 
tions to  act  as  executors,"  etc  (St  1891,  p. 
490,  amended  St  1897,  p.  424),  provides  that 
under  certain  circumstances  the  court  may 
order  the  administrator  to  deposit  with  such 
corporation  for  safe-keeping  such  portion  or 
all  of  the  personal  assets  of  the  estate  as  it 
shall  deem  proper,  *  •  •  "and  the  prop- 
erty as  deposited  shall  thereupon  be  held  by 
said  corporation  under  the  orders  and  di- 
rections of  said  court"  The  court  did  on 
the  5th  day  of  December,  1906,  make  an  or- 
der in  the  matter  of  the  estate  of  Ellen  M. 
Colton,  deceased,  whereby  it  "ordered  that 
the  said  Walter  J.  Bartnett,  the  said  special 
administrator  of  the  estate  of  Ellen  M.  Col- 
ton, deceased,  deposit  all  moneys  and  securi- 
ties of  said  estate  now  in  his  hands  or  which 
may  come  into  his  hands  hereafter  with  the 
California  Safe  Deposit  &  Trust  Company,  a 
California  corporation,  *  *  •  said  mon- 
eys to  be  paid  out  only  on  the  orders  of  this 
court,  and  said  securities  to  be  held  by  said 
trust  company  for  safe-keeping,  under  the 
orders  and  directions  of  this  court,"  The 
securities  had,  in  fact,  been  deposited  with 
said  corporation  prior  to  this  date  and  a 
receipt  given  therefor  to  said  defendant 
which  was  filed  with  said  court  No  new  re- 
ceipt was  given  upon  the  making  of  the  or- 
der, but  the  corporation  was  promptly  in- 
formed of  the  order  by  defendant,  and  he 
thus  relinquished  to  the  corporation  the  cus- 
tody and  control  that  he  theretofore  bad  held 
over  the  Colton  securities  as  special  admin- 
istrator. Thereafter  the  trust  company  held 
the  custody  and  possession  of  the  said  se- 
curities under  the  orders  and  directions  of 
the  court,  and  defendant  did  not  have  the 
custody  or  control  of  said  bonds  as  special 
administrator.  The  district  attorney  elected 
to  try  the  defendant  for  an  embezzlement 
that  occurred  May  13, 1907.  The  evidence  of 
J.  Dalzell  Brown  is  to  the  effect  that  he  caus- 
ed certain  of  the  Colton  bonds  to  be  taken 
from  the  trust  company,  of  which  he  was 
manager,  by  another  officer  of  the  trust  com- 
pany, one  Robertson,  and  sold  on  said  date 
for  the  benefit  of  the  trust  company  or  bank 
as  It  was  styled  by  the  witnesses.  It  is  not 
claimed  that  defendant  himself  sold  or  dis- 
posed of  the  bonds  in  question.  The  theory  of 
the  prosecution  was  that  he  advised  and  en- 
couraged Brown  to  do  so.  But  Brown  was 
not  the  administrator  of  the  Colton  estate, 
and  the.Colton  bonds  were  not  in  his  posses- 
sion or  control  as  administrator,  but  as  the 
manager  of  the  trust  company.  In  selling 
the  bonds,  Brown  acted  in  violation  of  M» 


•For  other  casei  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Ker  No.  Series  ft  Rep'r  lnd«x« 


Digitized  by 


Google 


Cal.) 


PEOPLE  v.  BAKTNETT 


881 


truBt  as  such  manager.  If  defendant  was 
guilty  of  aiding  and  abetting,  advising,  and 
encouraging  Brown  to  sell  the  bonds,  defend- 
ant was  guilty  as  a  principal,  with  Brown, 
in  the  offense  committed  by  Brown.  But  the 
offense  committed  by  Brown  was  not  embez- 
zlement by  an  administrator.  It  was  not  the 
offense  charged  against  defendant  The  rec- 
ord presents  a  case  of  fatal  variance  between 
the  proof  and  the  allegations  of  the  indict- 
ment, and  for  this  reason  the  judgment  and 
order  must  be  reversed.  We  do  not  see  how 
this  vice  can  be  cured  by  a  retrial,  which 
probably  makes  It  unimportant  to  notice  oth- 
er errors,  of  which  there  are  disclosed  a 
goodly  number,  some  of  which  we  shall  nev- 
ertheless point  out 

2.  The  indictment  charges  the  embezzle- 
ment of  a  long  list  of  securities.  The  dis- 
trict attorney  in  his  opening  statement  dis- 
closed that  he  expected  to  prove  in  support 
of  the  charge  that  the  enumerated  securities 
were  embezzled  in  different  parcels  and  at 
different  times.  In  other  words,  he  expected 
to  prove  several  distinct  embezzlements,  any 
one  of  which,  if  proved,  would  support  the 
charge  set  forth  in  the  indictment.  At  the 
close  of  this  statement  the  defendant  re- 
quested the  court  to  direct  the  district  attor- 
ney to  elect  which  offense  he  would  rely  up- 
on as  the  one  for  which  the  defendant  would 
be  tried.  The  request  was  denied  and  excep- 
tion taken.  Evidence  was  given  tending  to 
prove  an  offense  committed  about  two  years 
before  the  date  alleged  in  the  indictment, 
whereupon  the  motion  to  compel  the  district 
attorney  to  elect  was  renewed  and  denied,  and 
exception  taken.  Subsequently,  however,  the 
court  did  compel  the  district  attorney  to  elect 
and  he  elected  to  rely  upon  a  sale  of  certain 
enumerated  securities  that  occurred  May  13, 
1907.  The  court  should  have  compelled  an 
election  as  early  at  least  as  the  close  of  the 
district  attorney's  opening  statement  People 
v.  Williams,  133  Cal.  166,  65  Pac.  323 ;  People 
v.  Castro,  133  Cal.  11,  65  Pac.  13;  People  v. 
Hatch,  109  Pac.  1097.  Whether  or  not  the 
error  was  cured  by  the  subsequent  direction 
and  election  need  not  be  decided,  as  the  judg- 
ment must  be  reversed  for  other  reasons,  and 
upon  a  retrial,  if  one  be  had,  the  court  will 
doubtless  follow  the  rule  laid  down  in  the 
cases  above  cited,  and  compel  an  election  at 
the  commencement  of  the  trial. 

3.  In  the  Indictment  the  defendant  is 
charged  with  the  embezzlement  of  a  long 
list  of  securities.  The  evidence  tended  to 
show  that  various  sales  and  hypothecations 
of  different  portions  of  the  securities  had 
been  made  at  different  times,  for  the  bene- 
fit of  the  trust  company,  by  J.  Dalzell  Brown. 
In  other  words,  a  number  of  distinct  appro- 
priations constituting  distinct  and  separate 
offenses  had  been  proven.  Especially  evi- 
dence had  been  given  of  distinct  and  sepa- 
rate sales  of  Colton  bonds  on  May  10,  May 
11,  and  May  13.  1907,  by  Brown  or  by  his 
direction.   It  was  the  sale  of  May  13,  1907, 
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that  had  been  selected  by  the  district  attor- 
ney as  the  offense  for  which  defendant  was 
being  tried.  The  theory  of  the  prosecution 
was  that  defendant  had  aided  and  abetted, 
or  had  advised  and  encouraged,  Brown  to 
sell  and  dispose  of  said  bonds,  and  in  sup- 
port of  this  theory  evidence  had  been  given 
by  Brown  that  defendant  in  1905  told  Brown 
to  use  the  Colton  bonds  for  the  benefit  of  the 
bank,  and  again  about  May  13,  1907,  asked 
him  why  he  did  not  use  some  of  the  Colton 
securities. 

Under  this  condition  the  court  of  its  own 
motion  instructed  the  Jury  as  follows:  "If 
you  believe  from  the  evidence  in  this  case 
to  a  moral  certainty  and  beyond  a  reason- 
able doubt  that  the  defendant,  W.  J.  Bart- 
nett,  was  the  duly  acting  and  qualified  ad- 
ministrator of  the  estate  of  Ellen  M.  Colton, 
deceased,  and  that  as  such  special  adminis- 
trator there  came  into  the  control  and  pos- 
session of  the  defendant  the  bonds,  or  any 
part  of  them,  described  in  the  indictment 
and  thereafter  the  defendant  deposited  the 
bonds  with  the  California  Safe  Deposit  & 
Trust  Company;  and  if  you  further  believe 
to  a  moral  certainty  and  beyond  a  reasonable 
doubt  that  the  defendant,  W.  J.  Bartnett, 
aided  and  abetted  J.  Dalzell  Brown,  or  any 
other  person,  to  sell  or  dispose  of  said  bonds 
or  any  portion  thereof,  or,  not  being  present, 
that  the  defendant  advised  and  encouraged 
the  said  J.  Dalzell  Brown,  or  any  other 
person,  to  sell  and  dispose  of  any  portion 
of  said  bonds  on  or  about  May  13.  1907, 
then  it  is  your  sworn  duty  to  convict  the  de- 
fendant" This  instruction  is  clearly  erro- 
neous. As  before  stated,  defendant  was  be- 
ing tried  for  an  offense  committed  on  May 
13,  1907,  and  we  may  further  add  that  the 
district  attorney  in  making  his  election  Iden- 
tified and  specified  the  particular  bonds 
claimed  to  have  been  embezzled  on  that  day. 
The  indictment  enumerated  a  long  list  of 
bonds,  containing  many  more  than  those  se- 
lected by  the  district  attorney.  Passing  the 
matters  enumerated  in  that  portion  of  the 
instruction  preceding  the  semicolon,  the  Jury 
were  told  by  this  instruction  that  it  was  their 
sworn  duty  to  convict  the  defendant  if  they 
found  that  he  aided  and  abetted  Brown,  or 
any  other  person,  to  sell  and  dispose  of  the 
bonds  mentioned  in  the  indictment  or  any 
portion  thereof,  notwithstanding  that  he  was 
upon  trial  for  embezzling  the  bonds  enumer- 
ated by  the  district  attorney  as  having  been 
sold  on  May  13,  1907,  and  none  other.  By 
the  latter  part  of  the  charge  the  jury  were 
authorized  to  convict  if  he  advised  and  en. 
couraged  Brown  or  any  other  person  to  sell 
and  dispose  of  any  of  the  bonds  mentioned 
In  the  indictment  on  or  about  May  13,  1907. 
This  would  include  the  bonds  sold  on  May 
10th  and  11th,  as  well  as  the  bonds  sold  on 
May  13th.  The  jury  were  not  even  required 
to  find  that  Brown  did  In  fact  sell  and  dis- 
pose of  any  of  the  bonds.  It  was  sufficient 
if  defendant  advised  and  encouraged  him  to 
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do  so.  This  Instruction  was  clearly  erro- 
neous, and  deprived  defendant  of  his  right 
to  be  tried  for  but  one  offense  under  one 
Indictment  It  cannot  be  said  that  this  In- 
struction was  modified  or  controlled  by  other 
Instructions.  It  was  a  separate  and  Inde- 
pendent Instruction,  complete  In  Itself,  end- 
ing with  an  instruction  to  convict  under  the 
circumstances  therein  enumerated. 

The  only  Instruction  that  has  been  called 
to  our  attention  that  may  be  claimed  to  qual- 
ify the  Instruction  above  set  forth  Is.  one  to 
the  efTect  that  the  Jury  may  consider  evi- 
dence of  sales  of  the  Colton  securities  at 
times  other  than  May  13,  1907,  for  the  sole 
purpose  of  determining  the  Intent  of  defend- 
ant, etc.  The  best  that  can  be  said  of  this 
instruction  is  that  it  is  in  conflict  with  the 
instruction  now  under  consideration.  "When 
the  instructions  on  a  material  point  are  con- 
tradictory, there  should  be  a  new  trial."  Peo- 
ple v.  Anderson,  44  Cal.  65;  People  v.  Va- 
lencia, 43  Cal.  652 ;  People  v.  Bush,  65  Cal. 
129,  3  Pac.  590;  People  v.  Marshall,  112  Cal. 
422,  44  Pac.  718;  Estate  of  Calef,  139  Cal 
673,  73  Pac.  539. 

4.  The  court  also  erred  In  refusing  to  give 
instructions  requested  by  the  defendant  to 
the  effect  that  it  was  necessary  for  them  to 
find,  before  they  could  convict  the  defend- 
ant, that  the  securities  embezzled  were  In  de- 
fendant's possession  or  control,  as  special  ad- 
ministrator of  the  estate  of  Ellen  Colton,  de- 
ceased, at  the  time  of  the  alleged  embezzle- 
ment Several  instructions  to  this  effect 
were  asked,  and  all  refused,  and  no  equiva- 
lent Instruction  given.  The  only  one  claim- 
ed by  the  respondent  as  covering  the  ques- 
tion is  one  in  which  the  court  merely  read 
the  section  (506,  Pen.  Code)  defining  the  of- 
fense. This  was  manifestly  wholly  Inade- 
quate to  direct  the  attention  of  the  Jury  to 
the  principle  enunciated  In  the  refused  In- 
structions. An  Instruction  which  the  court 
gave  upon  the  question  of  reasonable  doubt 
we  think  was  certainly  not  an  accurate  state- 
ment of  the  law.  In  that  It  Informed  the  Ju- 
ry that  a  reasonable  doubt  must  arise  out 
of  the  evidence  In  the  case.  It  Ignored  the 
manifest  fact  that  a  reasonable  doubt  may 
very  properly  arise  out  of  the  lack  of  evi- 
dence upon  some  Issue  involved. 

5.  Evidence  was  admitted  over  the  objec- 
tion and  exception  of  defendant  tending  to 
show  various  embezzlements  other  than  the 
one  selected  as  the  offense  for  which  defend- 
ant was  being  tried.  One  concerned  100 
Western  Pacific  Railway  bonds,  which  the 
district  attorney  claimed  were  never  brought 
or  sent  to  California  at  all.  If  this  theory 
was  correct,  they  were  appropriated  two 
years  before  the  occurrence  for  which  de- 
fendant was  tried.  Two  others  were  hypoth- 
ecations of  bonds  in  1905.  None  of  these 
transactions  tended  to  show  motive  for  the 
commission  of  the  offense  of  May  13,  1907, 
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nor  did  evidence  thereof  throw  any  light 
upon  the  intent  with  which  the  bonds  were 
sold  in  May  13,  1907.  They  were  simply 
independent  transactions  of  the  same  gen- 
eral character  as  the  transaction  of  May 
13, 1907,  and  had  no  causal  connection  there- 
with. Neither  was  the  evidence  of  these 
prior  appropriations  so  lnterblended  with  the 
evidence  concerning  the  sale  of  May  13, 1907. 
as  to  make  It  necessary  to  introduce  the  ev- 
idence concerning  the  prior  appropriations  in 
order  to  make  intelligible  or  clear  the  evi- 
dence concerning  the  sale  of  May  13,  1907. 
The  evidence  in  question  was  clearly  of  a 
collateral  matter,  and  the  objection  thereto 
should  have  been  sustained. 

6.  Over  the  objection  of  defendant,  evi- 
dence was  admitted  of  statements  made  by 
defendant  that  his  accounts  filed  with  the 
court  in  the  matter  of  the  estate  of  Ellen  M. 
Colton,  deceased,  contained  discrepancies, 
and  that  he  refused  to  state  what  they  were. 
The  accounts  were  not  produced,  and  it  does 
not  appear  what  the  discrepancies  were,  nor 
that  they  In  any  manner  related  to  the  bonds 
which  defendant  is  charged  to  have  embez- 
zled. The  matter  thus  proved  simply  tend- 
ed to  prejudice  the  Jury  against  defendant 
without  throwing  any  light  upon  the  issue 
being  tried.  The  admission  of  this  evidence 
was  error. 

7.  Over  the  objection  of  defendant  the 
court  permitted  J.  Dalzell  Brown  to  testify 
to  what  Robertson  did  in  selling  the  bonds 
through  Button  &  Co.  Brown  was  not  pres- 
ent and  his  testimony  in  relation  thereto 
was  purely  hearsay,  and  the  objection  there- 
to on  this  ground  should  have  been  sustain- 
ed. This  testimony  related  to  the  sale  that 
was  the  basis  of  the  charge  upon  which  de- 
fendant was  tried. 

As  before  stated  in  the  first  point  discussed 
in  this  opinion,  there  Is  a  fatal  variance  be- 
tween the  proof  and  the  charge  set  forth  In 
the  indictment  and  we  do  not  see  how  this 
defect  can  be  cured  upon  a  retrial.  We 
therefore  do  not  deem  it  necessary  to  discuss 
all  the  points  raised  In  the  briefs.  To  do  so 
would  extend  this  opinion  to  a  great  length 
to  little  benefit 

For  the  errors  above  noted,  the  Judgment 
and  order  must  be  reversed,  and  it  is  so  or- 
dered. 

We  concur:  CHIPMAN,  P.  J.;  KERRI- 
GAN, J. 


AGOURE  v.  LEWIS.  (Civ.  831.) 

(Court  of  Appeal.  Second  District  California. 
Dec.  19,  1910.    Rehearine  Denied  by 
Supreme  Court  Feb.  17,  1911.) 
1.  Landlord  and  Tenant  (f  130*)— Distukb- 
anoe  of  Possession — Liability  or  Land- 
lord— Breach  of  Covenant. 

Civ.  Code,  f  1927,  provides  that  agree- 
ments of  letting  npon  hire  bind  the  letter  to 
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■ecure  to  the  hirer  the  .quiet  possesion  of  the 
thing  hired  daring:  the  term  of  the  hiring  against 
all  persons  lawfully  claiming  the  same.  De- 
fendant on  August  29,  1906,  leased  to  plaintiff 
for  22  months,  to  commence  January  21,  1907, 
certain  land.  P.  A.  was  in  possession  of  the 
land  under  lawful  lease  from  the  owners,  and 
it  was  determined  in  litigation  to  oust  him  that 
he  was  entitled  to  possession  until  March  6, 
1907.  Plaintiff  had  been  a  tenant  of  P.  A. 
but  his  lease  expired  in  November  1906,  but 
he  was  permitted  by  P.  A.  to  occupy  a  house 
but  instructed  by  P.  A.  not  to  farm  the  land. 
He  did  farm  the  land  and  gave  defendant  his 
share  of  the  crops  as  rental  under  the  lease 
commencing  January  1,  1907.  During  Jan- 
uary and  February,  1907,  P.  A.'s  cattle  got 
upon  the  land  and  did  damage  to  the  plaintiff's 
crop.  Held,  that  plaintiff  was  entitled  to  dam- 
ages from  defendant  as  for  breach  of  the  im- 
plied covenant  for  quiet  enjoyment,  as  P.  A.'s 
act  was  the  act  of  one  lawfully  claiming  pos- 
session. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  H  470,  471;  Dec.  Dig.  8 
130.*] 

2.  Landlord  and  Tenant  (|  130*)— Dibtubb- 
ancb  or  Possession— Statute— Breach  or 
Covenant. 

Under  Civ.  Code,  8  1927,  providing  that 
agreements  of  letting  upon  hire  bind  the  letter 
to  secure  the  hirer  quiet  possession,  etc.,  it  is 
necessary  to  show  an  eviction,  in  order  to  re- 
cover as  for  breach  of  the  implied  covenant  for 
quiet  enjoyment,  but  it  need  not  be  from  the 
whole  premises :  it  is  enough  that  possession 
has  been  disturbed  to  his  damage  by  a  person 
entitled  to  the  use  or  possession  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  g§  470,  471;  Dec.  Dig.  8 
130.*] 

3.  Landlobd  and  Tenant  (8  130*)  — Cove- 
nant fob  Quiet  Possession. 

The  guaranty  of  the  lessor  is  that  he  will 
see  Oat  the  tenant  Is  not  disturbed  by  any 
one  having  a  right  to  the  possession  and  any 
interference  of  the  tenant  by  any  such  person 
establishes  a  cause  of  action  in  favor  of  the 
tenant  against  the  landlord. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  8  471;  Dec.  Dig.  8  130.*] 

4.  Landlobd  and  Tenant  (8  130*)— Eviction 
—  Quiet  Possession— Covenant— Finding 
or  Coubt. 

A  finding  that,  between  stated  dates,  one 
P.  A.  had  a  large  number  of  cattle  on  a  cer- 
tain portion  of  a  ranch,  so  leased  by  him,  but 
that  such  cattle  were  not  by  him  kept  on  the 
land  so  leased  to  plaintiff  herein,  but  did  on 
various  occasions  escape  from  their  herders 
and  come  upon  the  land  so  leased  by  plaintiff, 
trespassing  thereon  and  damaging  the  same, 
amounted  to  a  finding  that  there  was  a  breach 
of  covenant  guarantying  to  plaintiff  the  quiet 
possession  of  the  land  leased. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  8  130.*] 

5.  Landlobd  and  Tenant  (8  130*)— Breach 
or  Covenant  fob  Quiet  Enjoyment— Acts 
or  Third  Pebsons  "Lawfully  Claiming." 

Where  P.  A.  appealed  from  a  finding  of 
the  court  on  April  21,  1907.  and  it  was  de- 
termined on  appeal  that  P.  A.  was  entitled  to 
possession  of  the  leased  lands  until  March  6, 
1907,  and  the  court  found  there  was  no  damage 
done  after  said  March  6th,  P.  A.  having  given 
bond  under  Code  Civ.  Proc.  8  945,  providing  for 
indemnifying  the  owner  against  waste,  etc.,  P. 
A.  was  rightfully  in  possession  pending  the 
appeal,  and  a  disturbance  of  the  possession  by 
him  was  a  disturbance  by  a  person  lawfully 
claiming  the  same  within  the  meaning  of  Civ. 
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Code,  8  1927,  creating  an  implied  covenant  for 
quiet  enjoyment. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  88  470,  471;  Dec.  Dig.  8 
130.*] 

Appeal  from  Superior  Court,  Ventura  Coun- 
ty; Frank  R.  Willis,  Judge. 

Action  by  John  Agoure  against  J.  F.  Lew- 
la  From  a  Judgment  for  defendant,  plain- 
tiff appeals.  Reversed. 

Charles  F.  Blackstock,  for  appellant  I. 
W.  Stewart  and  Orestes  Orr,  for  respondent 

JAMES,  J.  Plaintiff  brought  this  action 
against  defendant  to  recover  damages  for  al- 
leged breach  of  the  implied  covenant  for 
quiet  possession  of  a  lease  of  real  property. 
Judgment  was  in  favor  of  defendant  Sepa- 
rate appeals  taken  from  the  judgment  and 
from  an  order  denying  plaintiff's  motion  for 
a  new  trial,  are  presented  together. 

On  August  29,  1906,  defendant  Lewis,  by  a 
written  instrument  leased  to  plaintiff  for  a 
term  of  22  months,  to  commence  on  January 
1,  1907,  about  350  acres  of  land,  the  same 
being  part  of  Rancho  Ouadalasca  in  Ventura 
county.  One  Pierre  Agoure  at  that  time  was 
In  possession  of  the  land,  it  constituting  a 
portion  of  a  tract  of  8,000  acres  then  being 
used  for  pasturage  and  farming  by  said 
Pierre  Agoure,  and  of  which  he  had  rightful 
possession  under  a  lease  from  the  owners 
thereof.  Lewis  became  the  owner  of  the 
ranch  by  purchase  In  February,  1906,  so  that 
at  the  time  he  executed  the  lease  to  plaintiff 
he  held  the  fee  title.  This  right  of  posses- 
sion of  Pierre  Agoure  under  his  lease  was 
sought  to  be  terminated  by  a  notice  given 
by  Lewis  to  Pierre  Agoure  in  December, 
1906.  This  notice  was  given  under  a  term 
of  that  lease  which  permitted  the  owner,  In 
case  of  sale,  to  terminate  the  leasehold  es- 
tate by  paying  to  the  lessee  certain  damages 
which  were  fixed  by  the  contract  Possession 
was  not  yielded  by  Pierre  Agoure  pursuant 
to  the  notice  given  to  him  by  Lewis,  and  the 
matter  became  the  subject  of  litigation  in  an 
action  brought  by  Lewis  against  Pierre  Agoure 
to  quiet  title.  It  was  finally  determined  that 
Pierre  Agoure  was  entitled  to  retain  posses- 
sion of  the  ranch  until  March  6,  1907.  Lewis 
v.  Agoure,  8  Cal.  App.  146,  96  Pac  827. 
John  Agoure,  the  plaintiff  here,  had  been  a 
tenant  of  Pierre  Agoure,  occupying  and  using 
the  same  land  described  in  the  lease  given 
him  by  Lewis.  His  lease  with  Pierre  Agoure, 
however,  expired  in  November,  1906.  He 
was  permitted  to  remain  upon  the  property 
and  occupy  a  building  which  he  had  thereto- 
fore used,  but  with  instructions  from  Pierre 
not  to  farm  the  land.  However,  be  testified 
that  in  pursuance  of  his  lease  from  Lewis  he 
proceeded,  In  January,  1907,  to  plow  the  land 
and  plant  his  crops.  During  the  months  of 
January  and  February  of  that  year  a  herd 
of  about  500  cattle  were  being  pastured  on 
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tbe  Guadalasca  ranch  by  Pierre  Agoure.  It 
was  because  of  damage  done  to  bis  growing 
crops  by  these  cattle  that  plaintiff  brought 
this  action.  John  Agoure,  from  January  1, 
1907,  claimed  to  be  a  tenant  of  Lewis  under 
the  lease  first  mentioned,  and  was  admitted 
by  Lewis  to  occupy  that  relation  to  him  dur- 
ing the  full  term  of  22  months,  commencing 
on  January  1,  1907.  Lewis  collected  from 
him  the  share  of  the  crops  agreed  upon  to 
be  paid  as  rental,  and  recognized  him 
throughout  that  term  as  being  a  tenant  sub- 
ject to  the  conditions  of  the  lease  made  be- 
tween the  two  men. 

A  consideration  of  the  question  as  to 
whether  or  not  tbe  findings  of  the  trial  court 
sustain  the  judgment  will  be  sufficient  to  dis- 
pose of  all  of  the  material  contentions  made 
upon  these  appeals.  In  this  connection,  the 
finding  of  the  court  most  important  to  be 
considered  is  that  numbered  as  finding  8, 
which  is  as  follows:  "That  on  the  1st  day 
of  January,  1907,  and  until  about  the  6th 
day  of  March,  of  said  year,  said  P.  Agoure 
had  a  large  number  of  cattle  on  that  portion 
of  the  Rancho  Guadalasca  so  leased  by  him, 
but  that  said  cattle  were  not  by  him  kept  on 
the  said  land  so  leased  to  plaintiff  herein, 
but  did  on  various  occasions  escape  from 
their  herders  and  come  upon  the  lands  so 
leased  by  plaintiff,  trepsasslng  thereupon, 
and  damaging  the  same  (but  that  the  intru- 
sion of  the  cattle  upon  the  land  so  let  to 
plaintiff  did  not  constitute  an  eviction  of 
him  from  said  lands  either  by  the  said  P. 
Agoure  or  by  the  said  J.  F.  Lewis,  but  were 
acts  of  simple  trespass  committed  by  the  cat- 
tle of  said  P.  Agoure)."  The  parentheses  in- 
closing the  latter  portion  of  the  finding  were 
inserted  by  us.  That  portion  of  the  finding 
so  Inclosed  was  a  statement  of  a  conclusion 
of  law,  but  it  indicates  that,  while  the  court 
found  that  there  had  been  damage  suffered 
by  reason  of  the  intrusion  of  Pierre  Agoure's 
cattle  upon  the  land  leased  by  John  Agoure 
from  defendant,  the  trial  Judge  was  of  the 
opinion  that  such  intrusion  would  not  con- 
stitute a  breach  of  the  covenant  for  quiet 
possession,  because  the  tenant  was  not  evict- 
ed. If  John  Agoure  suffered  damage  by  rea- 
son of  having  his  possession  of  the  leased 
premises  intruded  upon,  he,  of  course,  would 
have  an  action  to  recover  therefor,  unless  he 
was  himself  a  trespasser  thereon  as  against 
both  P.  Agoure  and  Lewis.  Pierre  Agoure 
had  the  right  to  the  possession  of  the  land 
up  to  the  6th  of  March,  1907,  and  he  could 
not  become  a  trespasser  thereon ;  John  Agoure 
could  have  no  action  for  damages  against 
Pierre  in  that  case,  and  it  matters  not 
whether  the  cattle  came  upon  the  land  held 
by  John  through  mere  accident,  or  whether 
they  were  purposely  pastured  there  by  or 
under  Pierre's  direction.  Pierre  had  a  right 
to  pasture  them  there  if  he  saw  fit  to  do  so, 
because  the  right  of  possession  of  the  land 
was  in  him  and  he  had  never  consented  to 


the  leasing  of  the  same  to  John  Agoure.  As 
before  noted,  John  Agoure  was  admittedly 
holding  possession  and  farming  the  land  un- 
der a  right  claimed  to  be  given  him  by  his 
lease  from  Lewis.  Lewis  could  not  maintain 
the  position  that  the  relation  of  landlord 
and  tenant  did  not  exist  between  him  and 
John  Agoure,  for  he  claimed  the  right  to 
and  did  receive  all  of  the  benefits  provided  to 
be  received  by  him  under  the  lease  for  the 
full  term  thereof.  Therefore,  John  Agoure 
was  compelled  to  look  to  his  lessor  if  he  was 
to  have  damages  at  all.  The  obligation  of  a 
lessor  of  real  property  respecting  the  matter 
of  securing  the  quiet  enjoyment  of  possession 
to  his  tenant  is  expressed  In  section  1927,  Civ. 
Code,  as  follows:  "An  agreement  to  let  upon 
hire  binds  the  letter  to  secure  to  the  hirer  the 
quiet  possession  of  the  thing  hired  during 
the  term  of  the  hiring,  against  all  persons 
lawfully  claiming  the  same."  In  order  to 
constitute  a  breach  of  this  covenant  It  Is 
held  that  there  must  be  an  eviction  of  the 
tenant,  actual  or  constructive.  It  is  not  held, 
however,  that  In  order  to  constitute  an  evic- 
tion there  must  be  an  actual  ejectment  or 
ouster  of  the  tenant  from  the  whole  prem- 
ises. It  Is  enough  that  his  possession  has 
been  disturbed  to  his  damage  by  a  person  en- 
titled to  use  or  possess  the  property.  Tbe 
guarantee  of  the  lessor  is  that  he  will  see 
that  his  tenant  Is  not  disturbed  by  any  one 
having  a  right  to  the  possession,  and  any 
interference  with  the  possession  of  the  ten- 
ant by  any  such  person  establishes  a  cause 
of  action  in  favor  of  the  tenant  against  the 
landlord.  Levitzky  v.  Canning,  33  Cal.  306; 
McAlester  v.  Landers,  70  Cal.  82,  11  Pac 
505;  McDowell  v.  Hyman,  117  Cal.  70,  48 
Pac.  984;  Agar  v.  Window,  123  Cal.  593,  56 
Pac.  422,  69  Am.  St  Rep.  84;  Jones  on  Land- 
lord and  Tenant,  §  354 ;  Taylor  on  Landlord 
and  Tenant,  vol.  1,  {  309. 

Under  the  finding  of  the  trial  court  it 
must  be  held  that  there  was  a  breach  of  the 
covenant  guaranteeing  to  John  Agoure  the 
quiet  possession  of  the  lands  leased.  The 
finding  is  that  damage  was  suffered  by  rea- 
son of  the  Intrusion  of  the  cattle  prior  to 
March  6,  1907,  but  the  amount  thereof  is 
not  fixed.  It  is  insisted  by  respondent  that 
Pierre  Agoure  could  not  be  considered  as 
lawfully  entitled  to  possession  of  the  prop- 
erty pending  tbe  appeal  taken  by  Pierre 
Agoure  on  April  21, 1907,  in  the  case  of  Lew- 
Is  v.  Agoure,  supra,  by  which  judgment  it 
was  determined  that  Pierre  Agoure  was  en- 
titled to  the  possession  of  the  lands  until 
the  6th  day  of  March  only.  It  is  true  that 
the  court  finds  that  there  was  no  damage 
done  by  Pierre's  cattle  to  the  crops  of  John 
Agoure  after  March  6,  1907,  and  that  soch 
finding,  being  made  upon  evidence  a  conflict- 
ing nature,  is  conclusive  on  this  appeal.  As 
the  case  must  be  remanded  for  a  new  trial, 
however,  it  is  deemed  best  that  our  view 
on  the  question  last  suggested  should  be  here 
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stated.  A  bond  in  the  sum  of  $12,000  was 
given  by  Pierre  Agoure  npon  his  appeal  be- 
ing taken  in  the  case  of  Lewis  v.  Agoure, 
which  bond  was  to  indemnify  Lewis  for  the 
Talue  of  the  use  and  occupation  of  the  prop- 
erty and  any  waste  committed,  under  tbe 
provisions  of  section  945,  Code  of  Civil  Pro- 
cedure. By  the  giving  of  this  bond  Pierre 
Agoure  was  rightfully  left  In  the  possession 
of  the  lands  pending  the  determination  of 
his  appeal,  being  answerable  to  Lewis  for 
the  value  of  Its  use,  et  cetera.  His  position 
toward  the  tenant  of  Lewis  would  then  be 
the  same  during  the  pendency  of  the  appeal 
as  It  had  been  prior  to  March  6, 1907.  A  dis- 
turbance of  the  possession  of  John  Agoure 
by  Pierre  Agoure  during  either  of  these  pe- 
riods would  be  a  disturbance  by  a  person 
"lawfully  claiming  the  same,"  within  the 
meaning  of  section  1927,  Civ.  Code. 
The  Judgment  and  order  are  reversed. 

We  concur:   ALLEN,  P.  J.;  SHAW,  J. 


BENNETT  v.  POTTER. 
(Civ.  899.) 

(Court  of  Appeal,  Second  District,  California. 
Jan.  3,  1911.) 

1.  APPEAL  and  Ebbob  (§  356*) — Time  fob  Ap- 
peal. 

An  appeal  from  a  judgment  taken  more 
than  six  months  after  entry  thereof  cannot  be 
considered  for  any  purpose. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S8  1926,  1927  ;  Dec.  Dig.  { 
356.*] 

2.  Appeal  and  Ebbob  (§  867*)— Motion  tob 
New  Tbial— Review. 

On  appeal  from  an  order  denying  defend- 
ant's motion  for  a  new  trial,  the  sufficiency  of 
the  complaint  cannot  be  considered,  and  neither 
can  the  findings  be  examined  for  the  purpose 
of  determining  whether  or  not  they  support  the 
judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Fervor,  Cent  Dig.  |$  8476-3486;   Dec.  Dig.  5 

8.  CONTBACTS    (I  19*)— OfFEB    AND  ACCEPT- 
ANCE. 

An  offer  may  be  withdrawn  at  any  time 
before  acceptance. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §|  57-60;  Dec.  Dig.  |  19.*] 

4.  Sales  (f  23*)— Offeb  and  Acceptance— 
Oontsaot. 

Where  a  purchaser  of  an  automobile  signed 
an  Instrument  providing  that,  in  consideration 
of  the  seller  having  ordered  an  automobile  from 
an  automobile  company,  the  purchaser  agree  to 

Surchase  at  a  certain  price,  $75  to  be  paid 
own  and  the  balance  on  delivery,  and  con- 
temporaneously received  a  receipt  for  the  $75, 
a  complete  offer  and  acceptance  is  present  from 
which  the  purchaser  cannot  withdraw. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  f  45;  Dec.  Dig.  §  23.*] 

5.  Sales  (f  359*)— Saxe  of  Automobile— 
Damages— Evidence. 

One  agreed  to  purchase  an  antomobile  at 
$3,650,  $75  was  to  be  paid  down  and  the  bal- 
ance on  delivery.    Contemporaneously,  the  pur- 


chaser received  a  receipt  for  the  $75  providing 
that  an  old  car  should  be  accepted  as  a  pay- 
ment of  $1,000  when  the  new  car  was  delivered 
and  paid  for  in  full.  Held  that,  in  an  action 
for  the  price  on.  the  purchaser's  refusal  to  take 
the  new  car,  in  which  defendant  admitted  the 
writings,  a  finding  that  the  purchaser  should 
be  credited  with  $1,800,  the  price  obtained  on 
resale,  and  the  $75  paid  down,  was  not  sup- 
ported by  evidence  where  there  was  an  omission 
to  find  as  to  what  was  done  with  the  old  car. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  1056-1059;   Dec.  Dig.  §  359.*] 

6.  Tbial  ({  396*)— Findings— Evidence  Con- 
si  debed. 

Evidence  to  be  considered  in  making  up 
findings  of  fact,  may  be  that  furnished  either 
by  the  testimony  of  witnesses  or  the  admissions 
of  parties  in  their  pleading. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §g.  935-938;  Dec.  Dig.  §  396.*] 

7.  Sales  (§  360*)— Title— Measure  of  Re- 
covery. 

Where,  under  the  findings  of  the  court,  in 
an  action  for  the  price  of  an  automobile  which 
defendant  refused  to  receive  on  delivery,  the 
title  thereto  was  in  the  purchaser,  the  measure 
of  recovery  is  the  contract  price  as  provided  by 
Civ.  Code,  |  3310. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §§  1060-1062;  Dec.  Dig.  §  360.*] 

8.  Appeal  and  Ebbob  (8  1050*)— Admission 
of  Evioence— Habmless  Ebbob. 

Where  plaintiff,  in  an  action  for  the  price 
of  an  automobile,  has  no  right  to  resell  and 
recover  the  difference  from  the  purchaser,  be- 
cause title  had  passed  to  the  purchaser,  and 
the  contract  price  measured  the  rights  of  the 
parties,  whether  the  resale  amounted  to  a  con- 
version would  be  immaterial,  and  the  admis- 
sion of  evidence  of  the  sale  not  prejudicial, 
where  the  damages  claimed  were  not  in  excess 
of  the  contract  price. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  4153-4160;  Dec.  Dig.  § 
1050.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Curtis  D.  Wilbur,  Judge. 

Action  by  E.  Junior  Bennett  against  Sarah 
G.  Potter.  From  a  Judgment  for  plaintiff, 
and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.  Appeal  from 
judgment  dismissed,  but  order  denying  new 
trial  reversed. 

Davis,  Kemp  &  Post,  for  appellant  Edw. 
L.  Payne,  for  respondent 

JAMES,  J.  Plaintiff  secured  a  judgment 
In  the  superior  court  for  the  sum  of  $1,775, 
with  Interest  for  alleged  breach  of  contract 
committed  by  defendant  in  refusing  to  ac- 
cept and  pay  for  a  certain  automobile  under 
an  agreement  for  the  purchase  of  the  same. 
An  appeal  was  taken  from  this  judgment 
and  from  an  order  denying  a  motion  for  a 
new  trial.  The  appeal  from  the  judgment 
was  taken  more  than  six  months  after  the 
entry  thereof  and  cannot  be  considered  for 
any  purpose.  Code  Civ.  Proc.  §  939,  subd. 
1;  Robinson  v.  Eberbart  148  Cal.  496,  83 
Pac.  452.  In  reviewing  the  ruling  of  the 
trial  court  in  denying  defendant's  motion  for 
a  new  trial,  the  sufficiency  of  the  complaint 
cannot  be  considered,  and  neither  can  the 
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findings  be  examined  for  the  purpose  of  de- 
termining whether  or  not  they  support  the 
judgment.  Swift  v.  Occidental  M.  Co.,  141 
Cal.  165,  74  Pac  700;  Sharp  v.  Bowie,  142 
Cal.  467,  76  Pac.  62;  Coburn  v.  California 
Portland  Cement  Co.,  144  Cal.  82,  77  Pac. 
771;  Jenson  v.  Will  &  Finck  Co.,  150  Cal. 
413,  89  Pac.  113. 

Upon  the  appeal  from  the  order  denying 
defendant's  motion  for  a  new  trial  the  suffi- 
ciency of  the  evidence  to  sustain  the  findings, 
and  the  rulings  of  the  trial  court  in  admit- 
ting certain  testimony  over  the  objection  of 
defendant,  are  the  questions  presented  for 
consideration. 

On  December  26,  1906,  defendant  signed 
the  following  writing  and  delivered  it  to 
plaintiff:  "'Dec.  26-06.  In  consideration  of 
the  E.  Jr.  Bennett  Automobile  Company  hav- 
ing ordered  from  the  Wayne  Automobile 
Company  one  Model  'F'  Wayne  car,  I  agree 
to  purchase  said  car  at  a  total  price  of  $3,- 
650,  as  soon  as  ready  for  delivery  to  me,  and 
I  do  hereby  make  a  first  payment  of  $75  on 
same,  $425  due  Jan.  1,  '07,  and  balance  of 
$3,150  being  due  the  E.  Jr.  Bennett  Automo- 
bile Company  upon  notice  to  me  that  the  said 
car  is  ready  for  delivery.  [Signed]  Sarah 
G.  Potter." 

Contemporaneously  with  the  making  and 
delivery  of  the  foregoing  writing,  there  was 
Issued  to  defendant  by  plaintiff  the  following 
receipt: 

"Dec.  26-06.  Have  this  day  received  from 
Mrs.  Sarah  G.  Potter  of  Los  Angeles,  Califor- 
nia, $75,  to  be  applied  as  first  payment  on 
one  Model  4F*  Wayne  car,  the  total  purchase 
price  being  $3,650,  the  balance  of  $425  due 
Jan.  1,  '07,  and  the  balance  of  $3,150  to  be 
due  when  said  car  is  ready  for  delivery.  E. 
Jr.  Bennett  Automobile  Company,  by  E.  Jr. 
Bennett 

"Remarks:  Mrs.  Potter's  'G*  car  to  be  ac- 
cepted as  payment  of  $1,000,  when  'F'  is  de- 
livered and  paid  for  in  full.  Mrs.  Potter  is 
to  have  the  use  of  an  automobile  one  after- 
noon a  week,  until  delivery  of  her  own  car, 
after  which  her  car  is  to  be  kept  for  her 
free  as  long  as  necessary,  in  return  for  use 
of  same  for  demonstration  and  show  pur- 
poses." 

Plaintiff  set  forth  his  cause  of  action  In 
three  counts  and  at  the  trial  elected  to  pro- 
ceed under  the  third  count  only.  The  fore- 
going written  instruments  in  haec  verba  were 
set  forth  in  the  third  count,  and  in  the  an- 
swer made  by  defendant  thereto  there  was 
no  denial  of  the.  execution  of  these  instru- 
ments. Defendant  relied  chiefly  upon  an  al- 
leged "countermand"  of  her  order,  it  being 
her  claim  that  by  the  execution  of  the  writ- 
ten instruments  set  out  above  she  only  ten- 
dered to  plaintiff  an  offer  to  purchase  an 
automobile,  which  offer  she  might  withdraw 
at  any  time  before  acceptance.  The  notice 
of  "countermand"  was  served  on  plaintiff  on 
or  about  the  23d  day  of  January,  1907.  The 
law  as  applied  to  the  making  of  contracts 


does  indeed  permit  a  party  making  an  offer 
to  another  to  withdraw  his  offer  at  any  time 
before  it  has  been  accepted  by  the  latter. 
In  this  case,  however,  the  contract  of  the 
defendant  became  complete  upon  the  making 
and  delivery  of  the  writing  set  forth  in  the 
pleadings.  Defendant's  offer  to  purchase  an 
automobile  was  accepted  by  the  plaintiff 
when  he  received  the  initial  payment  and  is- 
sued his  receipt  to  the  defendant  The  al- 
leged notice  of  "countermand"  served  In  Jan- 
uary was  Ineffectual  as  affecting  the  rights 
of  plaintiff  under  his  contract 

The  court  made  its  findings  of  fact  which 
were  to  the  effect  that  a  contract  according 
to  the  terms  of  the  several  written  instru- 
ments executed  on  December  26,  1906,  be- 
tween the  parties  hereto,  had  been  made,  and 
that  defendant  had  refused  to  accept  the  au- 
tomobile agreed  to  be  purchased  by  her,  and 
that  plaintiff  resold  the  same  after  demand 
upon  defendant  to  accept  the  automobile,  and 
that  the  price  obtained  therefor  was  the  sum 
of  $1,800,  which  was  the  best  price  obtain- 
able in  the  Los  Angeles  market  In  the  judg- 
ment credit  for  the  amount  of  $1,800,  plus 
the  $75  paid  as  an  initial  payment,  was  al- 
lowed against  the  purchase  price  and  judg- 
ment given  for  the  remainder  thereof.  No 
finding  was  made  as  to  whether  or  not  the 
model  "G"  car,  mentioned  in  the  receipt  is- 
sued by  plaintiff,  which  was  to  be  taken  into 
account  and  a  credit  allowed  therefor  to  the 
defendant  was  ever  received  or  credited;  no 
evidence  was  offered  on  that  subject  On 
account  of  this  omission,  we  think  that  the 
finding  that  only  the  sum  of  $1,800  received 
upon  the  resale  of  the  automobile  and  the 
$75  paid  as  Initial  payment  should  be  cred- 
ited to  defendant  Is  not  supported  by  the 
evidence.   The  receipt  issued  to  the  defend- 
ant by  the  plaintiff  having  attached  thereto 
a  statement  that  the  defendant's  model  "G" 
car  should  be  accepted  as  payment  of  $1,000, 
in  our  opinion,  added  a  term  to  the  contract 
of  the  parties  not  expressed  in  the  writing 
signed  by  defendant  alone.    The  defendant 
accepted  the  receipt  with  that  condition  stat- 
ed thereon,  and  both  the  paper  signed  by  her 
and  the  receipt  were  treated  by  the  parties 
and  by  the  court  as  expressing  the  terms  of 
one  and  the  same  contract    The  execution 
of  these  papers  was  admitted  in  the  answer 
of  defendant   Evidence  to  be  considered  In 
making  up  findings  of  fact  may  be  that  fur- 
nished either  by  the  testimony  of  the  wit- 
nesses or  the  admissions  of  the  parties  in 
their  pleadings.    On  his  part  the  plaintiff 
agreed  that  the  purchase  of  the  automobile 
was  to  be  for  cash  in  part  and  in  part  by 
the  acceptance  by  him  of  an  automobile  from 
the  defendant  for  which  he  was  to  allow  her 
the  sum  of  $1,000.   There  should  hare  been 
some  evidence  to  the  point  and  a  finding 
also,  that  the  automobile  agreed  to  be  receiv- 
ed and  credited  on  account  of  the  purchase 
of  the  new  machine  was  not  delivered  to 
plaintiff  for  that  purpose,  before  U  could 
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properly  be  found  that  there  was  a  cash  bal- 
ance due  plaintiff  represented  by  the  differ- 
ence between  the  sum  of  $1,800,  for  which 
the  new  automobile  was  sold,  plus  the  $75 
paid  as  first  payment,  and  the  total  amount 
of  the  purchase  price,  to  wit,  $3,650. 

In  plaintiff's  third  cause  of  action  it  is  al- 
leged, in  effect,  and  the  court  found,  that  the 
automobile  agreed  to  be  purchased"  by  the 
defendant  was  "delivered  to  defendant  in  ac- 
cordance with  the  agreement  of  sale."  If 
title  to  the  property  purchased  had  vested  in 
defendant,  then  the  detriment  caused  to  the 
seller  is  determined  by  the  provisions  of  sec- 
tion 3310,  Civ.  Code,  to  be  the  contract  price. 
The  findings  were  further  to  the  effect  that 
there  had  been  a  repudiation  of  the  contract 
of  purchase  by  defendant  and  a  refusal  to 
make  use  of  the  automobile;  also,  that  it 
remained  in  possession  of  plaintiff  at  all 
times  up  to  the  date  when  it  was  resold  by 
the  plaintiff.  The  measure  of  damages  would 
be  different  where  title  had  passed  to  the 
vendee  than  it  would  be  where  no  title  had 
become  so  vested.  If  title  to  the  automobile 
in  fact  had  passed  to  defendant,  no  right 
would  be  left  in  plaintiff  to  resell  the  prop- 
erty, except  under  proceedings  appropriate  to 
enforce  or  satisfy  the  lien  given  him  by  sec- 
tion 3049,  CiV.  Code.  It  is  not  found  that 
the  automobile  purchased  was  resold  by  di- 
rection or  with  the  permission  of  defendant 
If  the  amount  of  the  contract  price  measured 
plaintiff's  damage,  and  we  think  it  did  under 
the  findings  of  the  court,  then  the  measure 
applied  by  the  court  was  an  Improper  one, 
being  that  furnished  by  section  3311,  instead 
of  section  3310,  Civ.  Code.  See,  also,  §  1502, 
Civ.  Code.  But  whether  or  not  the  action 
of  plaintiff  In  selling  the  automobile  amount- 
ed to  a  conversion  thereof  seems  immaterial. 
Defendant  was  not  prejudiced  by  the  intro- 
duction of  testimony  showing  such  sale,  as 
the  damages  claimed  were  not  in  excess  of 
the  contract  price  fixed  by  the  agreement  of 
the  parties.  In  the  particulars  first  stated 
herein,  however,  we  think  that  the  evidence 
does  not  sustain  the  findings. 

The  appeal  of  defendant  taken  from  the 
judgment  entered  herein  is  dismissed;  the 
order  of  the  trial  court  denying  defendant's 
motion  for  a  new  trial  is  reversed. 

I  concur:  SHAW,  J. 

ALLEN,  P.  J.  I  concur  in  the  judgment 
of  reversal.  The  court  finds  a  sale  and  de- 
livery by  plaintiff  to  defendant  of  the  motor 
car.  Nothing  is  found  which  would  indicate 
a  reserved  lien  of  any  kind  or  character. 
The  findings  are  such  that  the  title  passed, 
under  section  1502,  Civ.  Code,  The  findings 
further  demonstrate  that  the  possession  of 
plaintiff  after  delivery  was  that  of  an  agent 
and  on  behalf  of  defendant  only.  No  author- 


v.  POTTER  *  887 

ity  to  sell  the  car  is  found  by  the  court 
There  is  nothing  in  the  pleadings  indicating 
any  sale  under  authority  claimed  or  other- 
wise. The  contract  as  found  by  the  court 
all  of  Its  terms  being  considered,  was  to  the 
effect  that  plaintiff  sold  to  defendant  a  car 
for  $2,650  in  money,  and  agreed  to  take  and 
receive  in  exchange  other  property  of  the 
value  of  $1,000.  The  parties  seem  to  have 
proceeded  to  trial  upon  the  allegations  of 
the  third  cause  of  action  and  the  answer 
thereto.  There  is  no  averment  or  finding 
with  reference  to  any  demand  upon  the  part 
of  the  plaintiff  for  the  delivery  of  the  prop- 
erty which  he  agreed  to  receive  In  exchange, 
nor  Is  there  any  allegation  or  finding  which 
would  justify  the  court  in  rendering  a  money 
Judgment  for  the  price  and  value  of  such 
property.  If  we  consider  the  allegations  of 
the  first  and  second  causes  of  action,  they 
disclose  that  the  property  to  be  received  in 
exchange  was  actually  turned  over  and  by 
plaintiff  sold.  There  is,  however,  no  finding 
with  reference  to  the  delivery  of  this  prop- 
erty in  exchange.  Defendant  was  entitled 
to  a  credit  for  the  agreed  price,  if  the  same 
was  delivered  and  sold  by  plaintiff,  it  mat- 
tering not  how  he  received  It;  for,  if  he 
converted  it  under  subd.  1,  |  438,  Code  Civ. 
Proc,  as  construed  by  our  Supreme  Court 
In  Story  &  Isham  C.  Co.  v.  Story,  100  Cal. 
37,  34  Pac.  671,  defendant  was  entitled  to 
have  the  stipulated  price  set  off  against  the 
contract  Under  the  complaint  and  answer, 
the  findings  being  in  plaintiff's  favor,  he  was 
entitled  to  a  Judgment  for  $2,575,  being  the 
cash  payment  less  the  $75  paid,  upon  the 
payment  of  which  defendant  was  entitled  to 
the  motor  car.  We  find  allegations  In  the 
complaint  to  the  effect  that  the  car  possessed 
no  market  value  from  the  time  of  its  sale 
up  until  shortly  before  the  trial  of  the  cause, 
and  the  court  finds  this  to  be  true.  There- 
is  nothing  In  the  nature  of  the  action  as 
brought  making  the  value  material  or  an  is- 
suable fact  unless  it  Is  assumed  that  the 
plaintiff  anticipated  a  conversion  in  the  fu- 
ture and  was  laying  the  groundwork  there- 
for. In  addition  to  all  of  this,  the  findings 
of  the  court  with  reference  to  value  are  de- 
cidedly inconsistent  It  first  finds  that  the 
property  possessed  no  market  value,  and  then 
finds  it  to  have  been  sold  for  $1,800,  which 
was  its  market  value,  in  connection  with 
which  the  bill  of  exceptions  discloses  that 
plaintiff  during  the  time  he  held  the  property 
in  his  possession  sold  other  cars  of  his  own 
of  similar  character  for  $3,100. 

Considering  the  whole  record,  it  seems  un- 
questioned that  the  judgment  should  be  re- 
versed and  the  cause  remanded,  to  the  end 
that,  under  appropriate  pleadings,  the  trial 
court  might  be  enabled  to  render  a  judgment 
by  which  the  rights  of  the  parties  should  be 
finally  declared. 
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WARD  v.  CALIFORNIA  CELERY  &  PROD- 
UCE CO.  (Civ.  834.) 

(Court  of  Appeal,  Second  District,  California. 
-      Dec.  19.  1910.) 

1.  COBPOBATIONS  (|  169*)  —  STOCK  —  ASSESS- 
MENT^ REDUCTION. 

In  view  of  Civ.  Code,  |  349,  providing  that 
at  any  time  before  the  sale  of  delinquent  stock 
the  directors- may  waive  further  proceedings 
for  collection  and  elect  to  proceed  by  action  to 
recover  the  amount  of  the  assessment  and  the 
expenses  already  incurred,  or  any  part  thereof, 
a  stockholder  cannot  complain  of  the  reduc- 
tion by  the  directors  of  toe  assessment  from 
10  to  5  per  cent. ;  the  reduction  being  a  waiver 
of  a  portion  of  the  assessment  as  originally 
made. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  ||  €20-623;  Dec.  Dig.  §  169.*] 

2.  Corporations  (I  169*)— Enforcement  of 
Stock  Subscriptions— Validity  of  Pro- 
ceedings—Estoppel. 

In  view  of  Civ.  Code,  |  3515,  providing 
that  one  who  consents  to  an  act  is  not  wronged 
by  it,  and  section  3518,  providing  that  acqui- 
escence in  error  takes  away  the  right  of  ob- 
jecting to  it,  a  stockholder  of  a  corporation  and 
director,  who  himself  offers  a  resolution  to  re- 
duce the  amount  to  be  collected  on  an  assess- 
ment of  stock  to  5  per  cent.,  instead  of  10  per 
cent,  the  amount  of  the  original  assessment, 
was  estopped  from  afterwards  claiming  that  the 
action  of  the  corporation  in  reducing  the  amount 
of  the  assessment  was  invalid, '  and  that  the 
Rale  of  the  stock  for  delinquent  assessments 
was  void. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §8  620-623 ;  Dec.  Dig.  §  169.*] 

3.  Corporations  (J  169*)  —  Stock  —  Assess- 
ment—Irregularities. 

In  view  of  Civ.  Code,  |  840,  providing  that 
by  the  publication  of  a  notice  of  delinquency  by 
the  secretary  of  a  corporation  the  corporation 
acquires  jurisdiction  to  sell  stock  described  in 
the  notice  of  sale  upon  which  any  part  of  the 
assessment  remains  unpaid,  where  the  proceed- 
ings for  the  sale  of  delinquent  stock  were  other- 
wise regular,  the  action  of  the  directors  in 
reducing  the  assessment  from  10  to  5  per  cent. 
»  was,  at  most,  a  mere  irregularity  which  would 
not  affect  the  validity  of  the  sale  of  the  stock 
for  nonpayment  of  delinquent  assessments. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §5  620-623  ;  Dec.  Dig.  §  169.*] 

4.  Corporations  (§  169*)— Stock— Conver- 
sion—Actions— Tender. 

In  order  to  bring  an  action  for  conversion 
of  corporate  stock  by  selling  It  for  a  delinquent 
assessment,  plaintiff  must  first  pay  or  tender 
to  the  corporation  or  holder  of  the  stock  the 
amount  for  which  it  was  sold,  in  analogy  to 
the  rule  prescribed  by  CSv.  Code.  §  347.  pro- 
hibiting an  action  to  recover  stock  sold  for 
delinquent  assessment  for  irregularities  in  the 
assessment  etc.,  unless  plaintiff  first  pays  or 
tenders  to  the  corporation  or  stockholder  the 
sum  for  which  it  was  sold. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  620-623;  Dec  Dig.  §  169.*] 

Appeal  from  Superior  Court,  Orange  Coun- 
ty; Z.  B.  West,  Judge. 

Action  by  J.  E.  Ward  against  the  Califor- 
nia Celery  &  Produce  Company.  From  a 
judgment  for  defendant  and  an  order  de- 
nying a  motion  for  a  new  trial,  plaintiff  ap- 
peals. Affirmed. 


John  E.  Daly,*for  appellant  E.  E.  Keech 
and  R.  Y.  Williams,  for  respondent 

JAMES,  J.  Plaintiff  brought  this  action 
to  recover  damages  for  the  alleged  wrongful 
conversion  of  276  shares  of  the  capital  stock 
of  defendant  corporation.  The  judgment 
was  that  he  take  nothing  by  his  action,  and 
he  appeals  from  the  judgment  and  from  an 
order  denying  his  motion  for  a  new  trial. 

Plaintiff  was  the  owner  of  the  number  of 
shares  mentioned  of  the  capital  stock  of 
defendant  corporation  on  July  28,  1908.  At 
that  time  he  was  a  member  of  the  board  of 
directors  of  said  corporation.   Prior  to  July 
28th,  by  proper  resolution  made  and  notice 
given,  an  assessment  had  been  levied  of  10 
per  cent  upon  the  capital  stock  of  the  compa- 
ny, which  assessment  was  made  payable  ou  or 
before  July  27,  190a    On  July  28,  1908,  at 
a  duly  called  and  assembled  meeting  of  the 
board  of  directors,  the  plaintiff  offered  a 
resolution,  which  was  unanimously  adopted, 
In  the  following  form,  to  wit:  "Resolved, 
that  this  board  hereby  waives  the  collection 
of  one-half  of  the  assessment  of  10  per  cent 
upon  the  capital  stock  of  the  corporatloa 
duly  levied  on  April  27,  1908,  and  hereby 
reduces  the  amount  of  said  assessment  to 
5  per  cent,  of  said  capital  stock,  to  wit  !■> 
per  share,  and  the  treasurer,  secretary,  and 
president  are  hereby  authorized  and  dire<  t- 
ed  to  collect  and  receipt  for  said  $5  i*r 
share  of  assessment  In  full  satisfaction  there- 
of.  Resolved,  that  In  the  collection  of  said 
assessment  the  secretary  and*  president  are 
hereby  authorized  and  directed  to  receive  in 
full  payment,  or  in  payment  pro  tanto.  of 
any  such  assessment  the  duly  audited,  al- 
lowed, and  uupald  bills  or  obligations  of 
the  corporation  held  by  the  stockholders  or 
persons  who  make  such  payments."  The 
plaintiff  failed  to  make  payment  of  any  par: 
of  the  amount  of  the  assessment  levied 
against  the  shares  of  stock  held  by  him,  ami 
on  the  17th  day  of  August,  1908,  his  stock 
was  offered  for  sale,  pursuant  to  a  notice 
regularly  given  by  the  secretary  of  the  corpo- 
ration.   This  notice  of  sale  was  In  accord- 
ance with  the  resolution  adopted  by  the  di- 
rectors on  the  28th  day  of  July,  1906,  acl 
recited  that  the  amount  due  on  the  stock 
of  plaintiff  was  5  per  cent  of  the  par  valce 
thereof.   There  was  also  credited  to  plaintiff 
the  sum  of  $396.89  on  account  of  an  indebt- 
edness, owing  by  the  defendant  corporation 
to  plaintiff,  leaving  a  balance  of  $983.11  doe 
on  account  of  the  assessment    No  bidders 
appearing  to  make  an  offer  to  purchase  the 
stock  offered  for  sale  to  satisfy  the  amooQt 
due  on  account  of  said  assessment  the  presi- 
dent of  the  corporation  bid  In  the  stock, 
and  it  was  thereupon  declared  sold  to  de- 
fendant 

The  principal  contention  of  the  plaintiff 
made  upon  this  appeal  is  that  the  action  of 
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the  board  of  directors  taken  on  July  28,  1908, 
whereby  a  reduction  was  made  In  the  amount 
of  the  assessment  from  10  to  5  per  cent 
was  Invalid,  and  that,  as  tbe  notice  of  de- 
linquency and  sale  thereafter  given  followed 
in  accordance  with  this  resolution,  the  sale 
of  the  stock  was  void  and  without  effect 
Plaintiff  Insists  that  the  action  taken  on  and 
subsequent  to  the  28th  day  of  July,  1908, 
was  such  a  departure  from  a  due  course  of 
proceeding  under  the  original  resolution  fix- 
ing the  amount  of  the  assessment  as  to  make 
such  subsequent  proceedings  void.  He  there- 
fore contends  that  he  Is  entitled  to  recover 
the  value  of  the  stock  sold.  Section  849, 
Civ.  Code,  provides:  "On  tbe  day  specified 
for  declaring  the  stock  delinquent  or  at  any 
time  subsequent  thereto  and  before  the  sale 
of  the  delinquent  stock,  the  board  of  directors 
may  elect  to  waive  further  proceedings  un- 
der this  chapter  for  the  collection  of  delin- 
quent assessments,  or  any  part  or  portion 
thereof,  and  may  elect  to  proceed  by  action 
to  recover  the  amount  of  the  assessment 
and  the  costs  and  expenses  already  incur- 
red, or  any  part  or  portion  thereof."  It  is 
Tery  plain  that  the  board  of  directors  of 
defendant,  at  the  time  the  action  of  July 
28th  was  taken,  did  not  Intend  to  abandon 
proceedings  instituted  for  the  collection  of 
the  original  assessment  Their  action  taken 
on  that  date,  if  not  valid  otherwise,  was 
effective  as  waiving  the  right  to  collect  more 
than  50  per  cent,  of  the  amount  of  the  orig- 
inal assessment.  If  the  action. on  the  part' 
of  the  directors  had  been  to  increase  the 
amount  fixed  in  the  original  resolution  levy- 
ing the  assessment,  there  Is  no  doubt  but 
that  such  action  would  have  been  illegal. 
But  if  it  was  the  disposition  of  the  boasd 
of  directors  at  that  time  to  collect  only  one- 
half  of  the  amount  of  the  original  assess- 
ment, or  any  other  proportion  thereof,  such 
action  could  hardly  be  complained  of  by  any 
stockholder.  Much  less  can  the  plaintiff 
here  make  complaint  of  that  action,  because 
he  himself  was  at  the  time  a  member  of  the 
board  of  directors  and  offered  the  very  reso- 
lution by  which  it  was  determined  to  reduce 
the  amount  to  be  collected  under  the  assess- 
ment to  B  per  cent,  Instead  of  10  per  cent, 
of  the  par  value  of  the  stock.  Not  only  by 
his  acquiescence,  but  by  affirmative  action 
taken  by  him  in  inducing  to  be  done  tbe 
very  thing  of  which  he  complains,  he  Is  estop- 
ped from  claiming  any  detriment  suffered 
thereby.  Campbell  v.  Santa  Maria  Oil  & 
Gas  Co.,  153  Cal.  284,  95  Pac.  39 ;  Civ.  Code, 
H  3515,  3516.  Furthermore,  in  the  view  we 
take  of  the  case,  the  action  of  the  board 
In  reducing  the  amount  of  the  assessment, 
If  objectionable  at  all,  was  at  best  a  mere 
Irregularity.  The  notice  of  delinquency  pub- 
lished by  the  secretary,  if  faulty  at  all,  was 
faulty  only  In  the  particular  that  It  stated 
that  a  less  amount  was  due  on  account  of 


the  assessment  levied  against  plaintiff's 
stock  than  was  actually  owing  by  plaintiff. 
That  his  obligation  was  stated  to  be  less 
than  the  amount  actually  due  would  not  be 
ground  for  complaint  on  the  part  of  the 
stockholder.  Section  840,  Civ.  Code,  pro- 
vides as  follows:  "By  the  publication  of  the 
notice  (the  notice  of  delinquency  published 
by  the  secretary),  the  corporation  acquires 
Jurisdiction  to  sell  and  convey  a  perfect 
title  to  all  of  the  stock  described  in  the  no- 
tice of  sale  upon  which  any  portion  of  the 
assessment  or  costs  of  advertising  remains 
unpaid  at  the  hour  appointed  for  the  sale, 
but  must  sell  no  more  of  such  stock  than  Is 
necessary  to  pay  the  assessments  due  and 
costs  of  sale."  It  is  admitted  that  all  of 
the  things  were  done  and  notices  given  which 
are  required  to  be  done  and  given  in  cases 
where  corporate  stock  Is  sold  for  delinquent 
assessments;  the  only  objection  being  that 
heretofore  stated.  It  Is  our  opinion  that, 
not  only  were  the  proceedings  in  regular 
form,  but  if  they  were  Irregular,  plaintiff 
by  his  conduct  estopped  himself  from  assert- 
ing any  objection  to  their  regularity.  And 
it  may  be  noted,  also,  that  the  plaintiff  made 
no  tender  of  any  amount  due,  or  claimed  to 
be  due,  on  account  of  the  assessment,  before 
bringing  this  action.  In  cases  where  proceed- 
ings such  as  those  taken  by  the  directors 
of  this  corporation  are  in  fact  irregular,  and 
a  sale  of  stock  is  made  under  them,  such 
stock  cannot  be  recovered,  unless  the  party 
seeking  to  maintain  an  action  to  recover  it 
first  pays  or  tenders  to  the  corporation,  or 
the  party  holding  the  stock  sold,  the  amount 
for  which  the  same  was  sold.  Section  347, 
Civ.  Code.  There  Is  no  reason  why  this  re- 
quirement should  not  also  be  applicable  to  a 
party  such  as  the  plaintiff  here,  who  seeks 
to  recover  damages  for  the  conversion  of  the 
stock,  Instead  of  the  stock  itself.  H.  Kraft 
Co.  Bank  v.  Bank  of  Orland,  133  Cal.  60. 
65  Tac.  143.  The  objection  that  the  sale 
at  which  plaintiff's  stock  was  purchased  by 
defendant  was  Irregularly  conducted  is  with- 
out merit 
The  judgment  and  order  are  affirmed. 

We  concur:   ALLEN,  P.  J.;  SHAW,  J. 


PEOPLE  v.  DISPERATI.     (Cr.  264.) 
(Court  of  Appeal,  First  District  California. 
Dec  28.  1910.) 

1.  Larceny  (j  64*)— Evidence— Possession 
of  Stolen  Pbopebtt. 

Possession  of  property  recently  stolen  Is 
not  of  Itself  sufficient  to  justify  a  conviction 
of  larceny. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  if  170-178;  Dec.  Dig.  {  64.*] 

2.  Larceny  (§  18*)— Receiving  Stolen  Prop- 
erty—Change  to  Larceny. 

Where  a  person  merely  receives  stolen 
property,  knowing  it  to  have  been  stolen,  he 
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does  not  become  guilty  of  larceny  under  Pen. 
Code,  8  496,  by  afterwards  selling  it  with  in- 
tent to  defraud  the  true  owne*. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  |  81;  Dec  Dig.  |  18.*] 

8.  Criminal  Law   (§   112*)— Labckitt— Re- 
ceiving Stolen  Property. 

The  crime  of  receiving  stolen  property  is 

not  one  of  the  crimes  which  is  triable  in  any 

county  to  which  the  receiver  thereof  removes 

the  same  under  Pen.  Code,  {  786. 
[Ed.  Note.— For  other  cases,  see  Criminal  Law, 

Cent  Dig.  |  228 ;  Dec.  Dig.  f  112.*] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; H.  Z.  Austin,  Judge. 

E.  Disperati  was  convicted  of  larceny,  and 
he  appeals.  Reversed. 

See,  also,  11  Cal.  App.  469,  105  Pac.  617. 

Robert  L.  Hargrove,  W.  D.  Crichton,  and 
W.  D.  Foote,  for  appellant  Attorney  Gen- 
eral Webb,  for  the  People. 

KERRIGAN,  J.  The  defendant  was  In- 
formed against  for  the  crime  of  grand  lar- 
ceny. Upon  his  trial  he  was  found  guilty  as 
charged,  and  sentenced  to  imprisonment  for 
the  term  of  seven  years.  He  prosecutes  this 
appeal  from  the  Judgment 

It  appears  from  the  record  that  the  prop- 
erty stolen  was  certain  live  stock  belonging 
to  Miller  &  Lux  In  the  county  of  Madera, 
and  that  this  is  the  second  prosecution  of  de- 
fendant arising  out  of  that  transaction.  The 
first  trial  was  had  in  Madera  county,  and 
the  defendant  was  convicted,  but  upon  ap- 
peal to  the  District  Court  of  Appeal  of  the- 
Third  District  the  judgment  was  reversed 
and  the  cause  remanded  for  a  new  trial. 
Thereafter  the  prosecution  of  defendant  in 
that  county  was  abandoned,  and  an  Informa- 
tion was  filed  against  him  in  Fresno  county 
on  the  theory  that,  after  he  had'  committed 
the  larceny  In  Madera  county,  he  removed 
the  stolen  property  to  the  county  of  Fresno. 

The  evidence  in  the  case  shows  that  the 
defendant  neither  took  nor  assisted  in  the 
taking  of  the  property  from  the  possession  of 
the  owner,  but  that  subsequent  to  the  per- 
petration of  the  larceny  he  received  it,  and 
later  sold  it  to  one  Rosconl,  and  was  instru- 
mental in  transferring  it  from  Madera,  where 
he  had  kept  it  to  Fresno  county  where  Ros- 
conl lived.  Aside  from  the  possession  of 
property  recently  stolen  (which  of  itself  in 
this  state  is  not  sufficient  to  justify  a  convic- 
tion), there  is  nothing  in  the  case  to  show 
that  the  defendant  was  guilty  of  grand  lar- 
ceny, unless,  as  claimed  by  the  Attorney  Gen- 
eral, the  crime  was  committed  by  defendant 
when  he  sold  the  stock  to  Rosconl.  The  con- 
tention here  is,  and  was  the  theory  of  the 
prosecution  in  the  trial  court  that  while  the 
defendant  in  the  first  instance  may  have  been 
guilty  only  of  receiving  stolen  property  know- 
ing the  same  to  have  been  stolen  (Pen.  Code. 
8  496),  when  he  afterwards  sold  that  prop- 
erty to  Rosconl,  with  the  intent  to  defraud 


Miller  &  Lux  of  its  value,  he  thereupon  be- 
came guilty  of  the  crime  of  grand  larceny. 

This  position  we  think  is  untenable,  and 
it  was  so  held  on  the  appeal  of  the  former 
case.  People  v.  Disperati,  11  Cal.  App.  469, 
106  Pac.  617.  In  order  to  constitute  the 
crime  of  larceny,  it  Is  essential  that  the  ac- 
cused should  have  taken,  or  aided  and  abet- 
ted in  the  taking  of,  the  property  from  the 
possession  of  the  owner.  In  this  case,  as  be- 
fore stated,  the  defendant  did  not  in  any 
way  participate  in  the  original  asportation 
of  the  property,  and  any  subsequent  guilty 
connection  with  the  property  would  be  in- 
sufficient to  warrant  a  conviction  of  larceny. 
The  doctrine  is  stated  thus  in  25  Cyc  p.  18: 
"The  first  requisite  of  larceny  is  taking  pos- 
session of  goods  by  the  thief.  Taking  and 
carrying  away  being  essential  elements  of 
the  crime  of  larceny,  no  subsequent  connec- 
tion with  the  property  stolen  can  make  one 
guilty  of  theft  who  was  not  connected  with 
the  original  taking."  So,  as  has  been  held 
in  this  state,  one  who  trades  for  stolen  prop- 
erty, having  no  complicity  in  the  taking,  is 
not  guilty  of  larceny,  and  his  good  or  bad 
faith  Is  immaterial.  People  v.  Ward,  105  Cal. 
652,  39  Pac.  33.  In  the  appeal  of  the  former 
case  it  appears  that  at  the  trial  the  Jury  was 
in  effect  instructed  that  though  the  defend- 
ant had  no  connection  whatever  with  the 
original  caption  of  the  property,  and  had  no 
knowledge  of  it  at  the  time,  nevertheless  If 
he  afterwards  received  it  into  his  possession 
with  knowledge  that  the  same  had  been  stol- 
en, and  subsequently  participated  in  the  dis- 
position of  it,  he  was  guilty  of  larceny. 
There  the  court  said  that  these  facta  "con- 
stitute the  crime  of  receiving  stolen  property 
and  nothing  more."  In  that  appeal  the  court 
quotes  approvingly  from  Royd  v.  State,  24 
Tex.  App.  570,  6  S.  W.  853,  5  Am.  St  Rep. 
908,  where  it  is  said:  "The  prosecution,  how- 
ever, being  for  theft,  and  it  being  absolutely 
essential  In  support  of  that  charge  to  connect 
the  defendant  with  the  original  taking  to 
warrant  his  conviction,  without  such  proof 
of  connection  any  subsequent  connection  with 
the  stolen  animal,  such  as  a  receiver  of  the 
same,  or  as  to  the  party  who  had  illegally  al- 
tered the  mark  or  brand,  would  not  be  suffi- 
cient to  warrant  the  conviction  for  theft  To 
inculpate  a  defendant  as  a  principal  offender 
in  the  crime  of  theft  the  state  must  show 
that  he  had  some  connection  with  or  com- 
plicity in  the  taking  of  the  property.  It  does 
not  suffice  to  prove  that  subsequent  to  the 
taking,  and  without  complicity  therein,  but 
with  knowledge  that  the  property  had  been 
stolen,  he  aided  the  taker  to  dispose  of  it" 
People  v.  Disperati,  11  Cal.  App.  480,  105 
Pac  617.  In  that  case  the  subject  here  un- 
der discussion  is  fully  covered,  and  the  au- 
thorities cited  and  quoted  from,  so  that  fur- 
ther comment  Is  unnecessary. 

If  there  had  been  evidence  in  the  case  le- 
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gaily  sufficient  to  connect  the  defendant  with 
the  original  caption  of  the  stock,  neverthe- 
less we  would  be  required  to  hold  that  the 
trial  court  was  In  error  In  falling,  as  It  did, 
to  give  the  jury  an  Instruction  embracing  the 
rule  of  law  just  discussed.  As  the  case  was 
submitted  to  the  jury  they  were  certainly  led 
to  believe  that  If  the  defendant  was  In  the 
first  Instance  guilty  of  the  offense  of  having 
stolen  property  In  his  possession,  and  sub- 
sequently, knowing  that  the  stock  had  been 
stolen,  sold  it  to  Rosconi  with  the  Intention 
to  permanently  deprive  Miller  &  Lux  of  the 
same,  he  was  guilty  as  charged.  This,  as 
we  have  just  seen,  was  improper;  and  In 
the  former  appeal  of  this  case  (where,  by  the 
way,  the  prosecution  was  for  stealing  stock 
not  all  Identical  with  that  forming  the  sub- 
ject of  the  present  charge,  and  where  pos- 
sibly the  evidence  was  sufficient  to  justify  a 
conviction  for  larceny)  the  court  held  that 
it  was  error  to  refuse  to  give  to  the  jury 
the  following  instruction:  "The  Jury  is  in- 
structed that  if  you  believe  that  the  only 
part  that  defendant  took  in  the  alleged  lar- 
ceny was  that  he,  after  said  mules  were  stol- 
en, aided  or  assisted  the  person  who  stole 
them  in  selling  or  disposing  of  them,  or  par- 
ticipated in  the  profits  thereof,  then  he  can- 
not be  convicted  of  grand  larceny,  and  in 
such  case  you  will  acquit  the  defendant"  In 
reference  to  this  instruction  the  court  said 
that  as  it  stated  a  correct  principle  of  law, 
and  there  was  evidence  to  which  It  would 
apply,  It  should  have  been  given.  In  People 
v.  Del  Cerro,  9  Cal.  App.  764,  768,  100  Pac. 
887,  which  was  also  a  prosecution  for  steal- 
ing live  stock  from  Miller  &  Lux,  the  evi- 
dence justified  the  theory  that  the  defendant 
Del  Cerro  had  originally  entered  into  a  con- 
spiracy to  steal  the  property.  The  evidence 
also  showed  that  subsequent  to  the  theft  he 
had  the  property  in  his  possession,  and  that 
he  sold  It.  The  court  instructed  the  Jury 
that  the  defendant  was  not  on  trial  for  re- 
ceiving stolen  property,  and  that  unless  they 
were  satisfied  that  he  was  actually  concern- 
ed in  the  commission  of  the  larceny,  or  not 
being  present  advised  and  encouraged  Its 
commission,  they  should  find  the  defendant 
not  guilty.  There,  as  here,  the  Jury  might 
Have  disbelieved  that  the  defendant  had  any- 
thing to  do  with  the  actual  stealing  of  the 
property,  and  yet  they  might  have  been  of 
the  opinion  that  his  subsequent  conduct  In 
relation  to  the  property  made  him  guilty  of 
larceny.  The  Instruction  in  that  case,  there- 
fore, was  eminently  proper,  and  for  the  same 
reason  some  such  Instruction  should  have 
been  given  in  this  case. 

Receiving  stolen  property  is  not  one  of  the 
crimes  for  which  a  person  may  be  tried  in 
any  county  to  which  the  receiver  thereof  re- 
moves the  same  (Pen.  Code,  g  786) ;  and,  un- 
less there  is  something  in  the  statement  of 
defendant's  counsel  that  prosecutions  for 


stealing  stock  from  Miller  &  Lux  have  be- 
come obnoxious  to  the  citizens  of  Madera 
county,  we  are  at  a  loss  to  understand  why 
the  defendant  was  not  prosecuted  for  receiv- 
ing stolen  property  as  was  suggested  in  the 
opinion  in  the  former  case.  People  v.  Dls- 
perati,  supra. 
The  judgment  is  reversed. 

We  concur:  COOPER,  P.  J. ;  HALL,  J. 


UNION  LUMBER  CO.  v.  WEBSTER  et  al. 
(Civ.  897.) 

(Court  of  Appeal,  Second  District,  California. 
Jan.  3,  1911.) 

1.  Appeal  and  Error  (|  706*)— Record — Mo  - 
•now  job  New  Triai,— Review. 

Where  a  finding  of  facts  is  waived,  and  no 
evidence  is  presented  by  a  bill  of  exceptions  or 
otherwise,  the  action  of  trial  court  in  denying 
a  new  trial,  based  upon  affidavits  of  newly  dis- 
covered evidence,  cannot  be  reviewed,  since  the 
newly  discovered  evidence  may  have  been  cumu- 
lative, or  might  not  have  affected  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f|  2944-2947;  Dec  Dig.  § 
706.»] 

2.  Appeal  and  Ebbob  (f  981*)— Motion  fob 
New  Trial—Discretion  of  Court. 

The  action  of  a  trial  court  in  denying  a 
new  trial  for  newly  discovered  evidence,  being 
within  the  court's  discretion,  will  not  be  dis- 
turbed on  appeal,  except  for  a  clear  abuse  of 
such  discretion,  not  supportable  by  any  hypoth- 
esis. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  I  8876  ;  Dec  Dig.  $  981.*] 

Appeal  from  Superior  Court,  Kern  County ; 
J.  W.  Mahon,  Judge. 

Action  by  the  Union  Lumber  Company 
against  Mary  E.  Webster  and  others.  From 
a  judgment  for  plaintiff,  and  an  order  deny- 
ing a  new  trial,  defendants  appeal.  Affirmed. 

E.  L.  Foster,  for  appellants.  W.  W.  Kaye, 
for  respondent 

ALLEN,  P.  J.  This  is  an  appeal  from  a 
judgmeut  and  an  order  denying  a  new  trial. 
Findings  of  fact  were  waived,  and  no  evi- 
dence is  presented,  by  bill  of  exceptions  or 
otherwise.  The  only  question  argued  by 
counsel  for  appellant  relates  to  the  action  of 
the  trial  court  in  refusing  to  modify  its  judg- 
ment and  in  denying  the  motion  for  a  new 
trial,  which  motion  was  based  upon  affidavits 
of  newly  discovered  evidence. 

This  action  of  the  court  in  passing  upon 
such  motion  involved  discretion,  and  will  not 
be  disturbed,  except  In  cases  where  the 
court's  abuse  of  such  discretion  is  made  to 
appear.  For  aught  in  the  record,  the  evi- 
dence claimed  to  have  been  newly  discovered 
may  have  been  merely  cumulative,  or  of  such 
character  that,  if  taken  in  connection  with 
the  other  evidence,  it  would  not  have  affect- 
ed the  Judgment,  and  therefore  would  not 
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have  afforded  a  reasonable  ground  for  the 
granting  of  such  motion.  If  upon  any  hy- 
pothesis the  action  of  the  trial  court  In  dis- 
posing of  a  motion  of  this  kind  can  be  sus- 
tained, it  should  not  be  disturbed  upon 
appeal. 

Judgment  and  order  affirmed. 

We  concur:  SHAW,  J. ;  JAMES,  J. 


PETTIT  v.  FORSYTH.    (Civ.  696.) 

(Court  of  Appeal,  Third  District,  California. 
Dec.  81,  1910.    Rehearing  Denied  by  Su- 
preme Court,  March  1,  1911.) 

1.  Contracts  (|  330*>— Actions— Parties. 

Where,  in  an  action  on  a  contract  binding 
defendant  to  pay  assessments  on  corporate  stock 
issued  to  plaintiff  and  a  third  person,  the  evi- 
dence showed  that  the  third  person  had  trans- 
ferred his  stock  to  defendant  before  the  levy 
of  an  assessment  which  defendant  failed  to  pay, 
resulting  in  a  sale  of  the  stock  for  nonpayment, 
the  third  person  was  not  a  necessary  or  a 
proper  party. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  |i  1589-1614;  Dec  Dig.  §  330.* ] 

2.  Appeal  and  Error  (|  1036*)— Harmless 
Error— Erroneous  Rulings  as  to  Parties. 

A  defendant  in  an  action  for  breach  of 
contract  to  pay  assessments  on  corporate  stock 
issued  to  plaintiff  and  a  third  person  is  not 
prejudiced  by  the  failure  of  plaintiff  to  make 
the  third  person  a  party  where  he  had  trans- 
ferred his  stock  to  defendant  before  the  levy 
of  the  assessment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  }§  4069-4074;  Dec.  Dig.  g 
1036.*] 

3.  Contracts   (5  10*)— Mutuality— Respec- 
tive Interests  ok  Parties., 

Where  several  persons  are  parties  to  a 
contract,  some  of  its  provisions  may  relate 
solely  and  separately  to  one  of  the  parties,  and 
others  to  another  party,  and  some  of  the  pro- 
visions may  relate  to  each  party  and  some  to 
all  jointly. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  88  21-40;  Dec.  Dig.  §  10.*] 

4.  Indemnity  (f  7*)  —  Construction  —  Par- 
ties. 

A  contract  providing  for  the  organization 
of  a  corporation,  which  stipulates  that  stock 
delivered  to  two  persons  designated  as  parties 
of  the  second  part  shall  be  unassessable,  and 
that,  if  any  assessments  are  at  any  time  levied 
on  the  stock,  the  same  will  be  paid  by  the  par- 
ty of  the  first  part,  indemnifies  each  of  the  two 
persons  against  the  payment  of  any  assessment 
though  Civ.  Code,  5  1431,  provides  that  a 
right  created  in  several  persons  is  presumed 
to  be  joint,  and  not  several,  and  a  safe  by  one 
of  the  two  persons  of  his  stock  to  the  party  of 
the  first  part  does  not  prevent  the  other  from 
insisting  on  performance. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  |  8;  Dec  Dig.  §  7.*] 

5.  Pleading  (|  408*)— Defective  Complaint 
—Cured  by  Answer. 

The  failure  of  the  complaint  for  breach  of 
contract  to  pay  an  assessment  on  corporation 
stock  to  allege  that  the  directors  had  jurisdic- 
tion to  levy  the  assessment  because  not  show- 
ing that  one-fourth  of  the  capital  stock  of  the 
corporation  had  been  subscribed  as  required  by 


Civ.  Code,  |  331.  Is  cured  by  the  answer,  al- 
leging that  one-third  of  the  stock  was  issued 
to  designated  persons. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  ||  1343-1347 ;  Dec  Dig.  §  405.* J 

6.  Pleading  (|  7*)— Presumptions. 

Code  Civ.  Proc  $  1963.  subd.  32.  provid- 
ing that  a  thing  once  proved  to  exist  continues 
as  long  as  is  usual  to  things  of  that  nature,  is 
a  rule  of  evidence  only,  and  has  no  application 
to  a  statement  of  facts  in  a  pleading. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  |  7.*] 

7.  Pleading  (J  403*)— Defects  in  Complaint 
—Cured  by  Answer. 

The  failure  of  a  complaint  for  breach  of 
contract  to  pay  an  assessment  on  corporate 
stock  resulting  in  the  sale  of  the  stock  to  allege 
the  value  of  the  stock  at  the  time  of  sale  is 
cured  by  the  answer  alleging  value  at  that  time. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |f  1343-1347;  Dec  Dig.  |  403.*] 

8.  Contracts    (8  337*)— Complaint— Suffi- 
ciency—Ownership. 

A  complaint  for  breach  of  contract  to  pay 
an  assessment  on  corporate  stock  resulting  in 
a  sale  of  the  stock,  which  alleges  that  the  stock 
was  "sold  away  from"  plaintiff,  is  demurrable 
for  failing  to  specifically  allege  ownership  of  the 
stock. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  1682-1690;  Dec  Dig.  §  837.*] 

9.  Pleading  (|  7*)— Complaint— Matters  of 
Presumption. 

A  complaint  for  breach  of  contract  to  pay 
an  assessment  on  corporate  stock,  which  makes 
the  contract  binding  defendant  to  pay  assess- 
ments levied  for  the  purposes  of  carrying  on 
the  business  of  the  corporation  and  paying  ex- 
penses thereof  a  part  of  the  complaint  and 
which  alleges  that  at  the  procurement  of  de- 
fendant an  assessment  on  the  stock  was  levied, 
and  that  defendant  failed  to  pay  the  same  re- 
sulting in  a  sale  of  the  stock,  is  demurrable  for 
uncertainty  for  failing  to  aver  that  the  assess- 
ment was  levied  for  the  purposes  specified  in 
the  contract  but  is  not  wholly  insufficient  be- 
cause it  may  be  assumed  that  the  assessment 
was  levied  for  a  purpose  authorized  by  Civ. 
Code,  |  331,  authorizing  assessments  for  such 
purposes. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  |  7.*] 

10.  Contracts  (8  337*) — Complaint — Alleg- 
ing Breach. 

A  complaint  for  breach  of  contract  to  pay 
an  assessment  on  corporate  stock  resulting  in 
the  sale  of  the  stock  for  nonpayment  should 
set  forth  the  steps  leading  from  the  assessment 
to  the  sale,  and  should  state  the  proceedings 
had  in  making  the  assessment. 

[Ed.  Note.— For  other  cases,  see  Contracts; 
Cent  Dig.  88  1682-1690  ;  Dec  Dig.  8  837.*] 

11.  Appeal  and  Error  (8  1170*>— Harmless 
Error— Erroneous  Rulings  on  Plead- 
ings—"Prejudicial." 

Where,  at  the  trial,  all  the  ambiguities  in 
the  complaint  were  removed  by  the  evidence  re- 
ceived without  objection,  except  the  objection 
at  the  beginning  of  the  trial  to  all  the  evidence 
as  irrelevant  and  immaterial  on  the  ground  that 
the  complaint  did  not  state  sufficient  facts,  the 
error  in  overruling  a  demurrer  to  the  complaint, 
defective  for  uncertainty,  was  not  prejudicial 
within  Code  Civ.  Proc  8  475,  requiring  the 
court  to  disregard  errors  not  affecting  substan- 
tial rights. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  4542;  Dec  Dig.  8  H70.*l 
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12.  Appeal  and  Ebbob  (|  1068*)— Habmxkss 
Ebbob— Erroneous  Instructions. 

Where  the  verdict  as  reduced  by  the  court 

was  amply  justified  by  the  evidence,  the  error, 

if  any,  in  the  instructions  on  the  measure  of 

damages,  was  not  prejudicial. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error.  Cent.  Dig.  §§  4225^4228;   Dec.  Dig.  | 

1068.*] 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty;  H.  Z.  Austin,  Judge. 

Action  by  George  Pettit,  Jr.,  against  Wil- 
liam Forsyth.  From  a  judgment  for  plaintiff 
and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.  Affirmed. 

L.  L.  Cory,  for  appellant.  W.  D.  Foote,  M. 
K.  Harris,  and  J.  H.  Miller,  for  respondent 

PER  CURIAM.  This  case  is  here  on  ap- 
peal from  the  judgment,  on  the  verdict  of  a 
jury,  in  plaintiff's  favor,  and  from  the  order 
denying  defendant's  motion  for  a  new  trial. 
A  general  and  special  demurrer  to  the  com- 
plaint was  interposed  and  overruled,  which 
gives  rise  to  the  principal  questions  now  be- 
fore us,  and  calls  for  a  sufficiently  full  state- 
ment of  the  pleading  thus  attacked. 

The  complaint  sets  forth  that  on  Decem- 
ber 31,  1895,  defendant,  "as  party  of  the 
first  part,  and  plaintiff  and  one  John  D. 
Sprower,  as  parties  of  the  second  part,"  en- 
tered into  an  agreement  which  is  attached  to 
the  complaint  as  "Exhibit  A" ;  that  on  June 
24,  1896,  the  same  parties  entered  into  an- 
other contract  which  is  attached  to  the  com- 
plaint as  "Exhibit  B" ;  and  on  June  26,  1896, 
they  entered  into  a  still  further  contract 
which  is  attached  to  the  complaint  as  "Ex- 
hibit C" ;  that  "thereafter  and  heretofore,  in 
pursuance  of  said  agreement  (Exhibit  B),  a 
corporation  was  formed  under  the  laws  of 
the  State  of  California,  known  as  the  For- 
syth Seeded  Raisin  Company,  with  a  capital 
stock  of  $100,000,  divided  into  1,000  shares 
of  the  par  value  of  $100  each" ;  that  pursu- 
ant to  said  agreement  "B"  on  or  about  April 
12,  1899,  there  "were  issued  and  delivered 
to  this  plaintiff"  167  shares  of  the  capital 
stock  of  said  corporation,  of  which  on  April 
19, 1899,  "plaintiff  was  the  owner  and  holder 
of  152  shares  *  *  *  so  issued  to  him, 
and  said  shares  were  of  the  value  of  $15,- 
200" ;  that  "on  said  date,  at  the  procurement 
of  defendant,  an  assessment  of  $6  per  share, 
including  said  152  shares  so  owned  and  held 
by  plaintiff,  was  levied  upon  the  capital 
stock  of  said  corporation,  payable  on  May 
22,  1899,"  on  which  last-named  day  "said 
stock  of  plaintiff's  became  delinquent  on  ac- 
count of  the  nonpayment  of  said  assessment, 
and  thereafter,  on  June  12,  1889,  was  duly 
advertised  and  sold  to  pay  said  delinquent 
assessment,  and  at  said  sale  said  stock  was 
sold  away  from  plaintiff,  and  he  was  wholly 
unable  to  pay  said  assessment,  or  any  part 
thereof,  and  the  whole  of  said  stock  became 
and  is  lost  to  him" ;  that  plaintiff  and  said 


Sprower  have  duly  performed  all  the  condi- 
tions on  their  part  to  be  performed  by  said 
agreements  A,  B,  and  C;  that  prior  to  the 
sale  of  said  stock  plaintiff  requested  defend- 
ant "to  pay  the  assessment  so  levied  thereon, 
but  defendant  neglected  and  failed  to  pay 
the  same,  or  any  part  thereof,  to  plaintiff's 
great  damage,  to  wit,  his  damage  in  the  sum 
of  $15,200." 

Exhibit  A  purports  to  be  between  Wm. 
Forsyth  of  Fresno,  Cal.,  of  the  first  part, 
and  George  Pettit,  Jr.,  and  John  D.  Sprower, 
both  of  Brooklyn,  N.  Y.,  of  the  second  part, 
in  which  "first  party"  agrees  to  advance 
money  "for  the  manufacture  by  the  parties 
of  the  second  part"  of  certain  machines  for 
seeding  raisins,  to  be  delivered  in  New  York 
and  thence  taken  to  Fresno  by  first  party. 
In  consideration  of  such  advance  by  first 
party,  "the  parties  of  the  second  part  agree 
to  apply  for  letters  patent  *  *  *  before 
the  manufacture  and  delivery  of  the  said 
machines  to  party  of  first  part."  It  was 
further  agreed  that  "the  parties  of  the  sec- 
ond part — one  of  them — "  should  go  to  Fres- 
no to  superintend  the  running  of  the  ma- 
chines, and  they  also  agreed  not  to  make 
these  machines  for  persons  other  than  first 
party,  money  advanced  by  first  party  was 
to  be  charged  to  the  business  of  seeding 
raisins,  and  first  party  and  second  parties 
were  to  "share  alike  in  the  profits  in  the 
business  of  seeding  raisins."  "The  party  of 
the  second  part  shall  be  entitled  to  draw  not 
to  exceed  $150  per  month  for  living  ex- 
penses; said  amount  to  be  charged  against 
his  share  in  the  business."  (Presumably  re- 
ferring to  person  who  was  to  go  to  Fresno.) 
This  contract  bears  date  December  31,  1895, 
and  was  to  continue  three  years  from  its 
date.  On  the  24th  day  of  June,  1896,  the 
contract,  Exhibit  B,  was  entered  into.  It 
purports  to  be  "between  Wm.  Forsyth,  •  *  • 
party  of  the  first  part,  and  George  Pettit,  Jr., 
and  John  D.  Sprower  of  Brooklyn,  New 
York."  It  refers  to  the  contract  of  December 
31,  1895,  and  states  that  it  is  deemed  best  to 
form  a  corporation  under  the  name  of  the 
Forsyth  Seeded  Raisin  Company,  with  a 
capital  stock  of  $100,000,  divided  into  1,000 
shares  of  $100  each,  for  the  purpose  of  deal- 
ing in  the  articles  mentioned  in  said,  first 
contract;  also,  that  it  is  deemed  best  to 
modify  the  terms  of  said  contract,  and  that 
"the  contract  heretofore  made  by  the  parties 
hereto  shall  be  transferred  and  assigned  to 
said  corporation."  "Now,  therefore,  in  con- 
sideration of  the  premises,  it  is  mutually 
understood  and  agreed  by  and  between  the 
parties  hereto :  (1)  That  said  first  party  will, 
at  his  own  expense,  incorporate  said  company 
upon  the  lines  aforesaid,  that  the  second 
parties  will  take  and  subscribe  for  and  re- 
ceive one-third  of  the  capital  stock  of  said 
company.    Said  stock  so  delivered  to  said 
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second  party  shall  be  unassessable,  and  if 
any  assessments  are  at  any  time  levied  upon 
said  stock  for  the  purpose  of  carrying  on  the 
business  of  the  corporation  and  paying  the 
necessary  expenses  thereof,  the  same  will  be 
borne  by  said  first  party."  First  party  was 
to  hold  one-third  of  the  stock  and  the  other 
third  was  to  "be  sold  and  disposed  of  to  the 
best  advantage,  so  as  to  interest  parties  in 
the  said  corporation  and  the  purposes  there- 
of. (2)  Said  first  party  Is  thereupon  to 
transfer  unto  said  corporation  so  to  be  form- 
ed, the  contract  heretofore  made  between  the 
parties  hereto,"  and  first  party  was  to  be 
released  from  further  obligations  thereunder 
and  when  assigned  to  said  corporation  said 
contract  "shall  be  continued  for  the  further 
period  of  forty-seven  years  from  and  after 
the  termination  thereof  as  specified  in  said 
contract"  (3)  One-third  of  the  stock  of  the 
corporation  .was  to  "be  sold  by  first  party 
upon  such  terms  and- prices  as  may  be  agreed 
upon,  but  in  no  event  for  a  less  sum  than 

 per  cent,  of  the  par  value  thereof." 

(4)  Upon  the  assignment  of  said  first  con- 
tract to  the  corporation,  second  parties  re- 
linquished "any  claim  to  any  compensation 
and  to  any  profits  to  be  paid  them,  or  either 
of  them,  under  or  in  pursuance  of  the  terms 
of  said  contract,  but,  in  lieu  thereof,  are  to 
receive  their  proportion  of  the  profits  as  the 
owners  of  a  portion  of  the  capital  stock  of 
said  corporation." 

Two  days  later,  to  wit,  June  28,  1896,  the 
parties  entered  into  contract,  Exhibit  C, 
wherein  reference  is  made  to  contracts  A 
and  B,  by  which  latter  it  is  stated  in  Ex- 
hibit O  that  "the  party  of  the  first  part 
should  receive  one-third  of  the  capital  stock 
of  said  corporation,  and  the  parties  of  the 
second  part  should  together  receive  one- 
third  of  the  capital  stock  of  said  corpora- 
tion." "And  whereas  said  parties  of  the 
second  part  have  agreed  to  assign  to  said 
corporation  the  whole  right,  title,  and  inter- 
est in  a  certain  application  for  letters  pat- 
ent, serial  number  577,386,  filed  January 
30,  1896,  reserving  a  license  to  themselves 
and  another;  and  whereas  George  Pettit 
Jr.,  one  of  the  parties  of  the  second  part,  has 
been  requested  to  go  to  California  to  superin- 
tend the  putting  up  and  operating  of  said 
raisin-seeding  machines  and  other  work  con- 
nected with  the  business  of  said  corporation : 
Now,  therefore,  in  consideration  of  the  prem- 
ises, the  party  of  the  first  part  agrees  to  use 
his  influence  and  the  votes  of  his  shares  of 
stock  to  have"  Pettit  appointed  as  an  officer 
of  the  corporation  at  a  salary  of  $1,200  per 
annum,  and  "to  use  his  influence  and  the 
votes  of  his  shares  of  stock  *  *  *  in  the 
interest  of  the  parties  of  the  second  part,  or 
either  of  them,  and  to  vote  with  them  on  all 
questions  affecting  their  rights  or  privileges 
in  said  corporation,  and  the  parties  of  the 
second  part  in  like  manner  agree  to  use  their 
influence  and  votes  in  the  interest  of  the  par- 
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ty  of  the  first  part,  and  to  vote  with  him  on 
all  questions  affecting  his  rights  or  privi- 
leges in  said  corporation."  The  demurrer  is 
for  want  of  sufficient  facts;  also,  that  the 
complaint  Is  ambiguous,  in  that  it  does  not 
appear  therefrom  what  the  market  value  of 
plaintiff's  alleged  stock  was  at  any  time,  or 
whether  It  had  any  value  at  the  time  of  the 
alleged  assessment,  or  sale  thereunder;  that 
it  Is  uncertain,  in  that  it  does  not  appear 
therefrom  "how,  by  whom,  or  in  what  man- 
ner any  assessment  was  ever  levied  upon  the 
capital  stock  of  said  corporation,  nor  in  what 
manner  nor  by  whom  any  stock  of  said  com- 
pany was  alleged  to  have  been  sold."  As  fur- 
ther ground  defendant  "does  specially  demur 
to  said  complaint  for  the  reason  that  the 
same  wholly  falls  to  show  that  each  and  all 
the  steps  and  proceedings  taken  and  ending 
in  the  alleged  sale  of  said  stock  were  not  so 
had  and  taken  with  the  full  knowledge,  no- 
tice, and  consent  of  the  plaintiff."  Also 
that  there  "is  nonjoinder  of  parties  plain- 
tiff, In  this:  that  John  D.  Sprower  is  a  nec- 
essary party  plaintiff  herein." 

1.  Appellant  contends  that  by  Its  terms 
Exhibit  B  is  a  joint  contract,  and  hence 
plaintiff  alone  cannot  maintain  the  action. 
In  stating  his  position  he  declares:  "By  Its 
express  terms  the  defendant  did  not  agree  to 
pay  any  assessment  which  might  be  levied 
against  any  stock  belonging  to  Mr.  Pettit 
personally,  but  his  only  agreement  was  to 
pay  any  assessment  which  might  be  levied 
upon  the  stock  delivered  to  Pettit  and  Sprow- 
er under  the  agreement"  It  is  Insisted  that 
plaintiff,  under  the  contract  has  no  right 
"to  enter  court  to  bring  any  action  without 
in  some  manner  bringing  in  Mr.  Sprower  on 
whom  the  right  was  conferred  jointly  with 
himself."  The  objection  assumes  a  twofold 
aspect,  one  relating  to  the  cause  of  action, 
and  the  other  to  the  necessary  parties  to  tbe 
proceeding.  Considering  the  latter  considera- 
tion first  It  may  be  said  that  the  evidence 
shows  without  any  conflict  that  Sprower  has 
no  Interest  in  the  subject-matter  of  the  ac- 
tion, and  therefore  is  not  a  necessary  or 
proper  party  plaintiff.  Before  the  assess- 
ment complained  of  was  levied,  Sprower  had 
disposed  of  all  his  Interest  in  the  stock,  and 
it  had  become  the  property  of  appellant  No 
cause  of  action  could  be  established  in  bis  fa- 
vor, as  he  was  not  Injured  by  an  assessment 
levied  upon  property  that  belonged  to  an- 
other. It  is  true  that  this  does  not  appear 
by  the  complaint  but  it  is  manifest  that  it 
would  have  been  idle  to  attempt  to  state  a 
cause  of  action  in  behalf  of  Sprower  which 
was  diametrically  opposed  to  the  evidence. 
In  any  event  it  is  clear  that  appellant  was 
not  prejudiced  by  the  failure  to  make  Sprow- 
er a  party  to  the  action.  The  only  conten- 
tion In  this  connection  worthy  of  serious  dis- 
cussion is  that  it  was  the  intention  of  the 
parties  that  Forsyth  should  protect  the  stock 
only  while  it  was  the  joint  property  of  Pettit 
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and  Sprower,  and  therefore,  since  it  appears 
that  the  ownership  had  been  severed  before 
the  assessment  was  levied,  no  cause  of  ac- 
tion is  stated.  It  will  be  conceded  that  if 
the  contract,  properly  construed,  indemnifies 
each  of  the  parties  of  the  second  part  against 
the  payment  of  any  assessment  on  the  stock, 
it  is  of  no  consequence,  as  far  as  this  ac- 
tion is  concerned,  that  Pettlt  and  Sprower 
joined  in  one  contract  with  Forsyth,  instead 
of  executing  separate  instruments.  It  is 
also  true,  as  stated  by  appellant,  that,  "when 
several  persons  are  parties  to  a  contract, 
some  of  the  provisions  may  relate  solely  and 
separately  to  one  of  the  parties  and  others 
to  another  party,"  and,  he  might  have  added, 
some  of  the  provisions  may  relate  to  each 
party  and  some  to  both  Jointly. 

What  did  the  parties  intend  in  the  con- 
tract before  us?  Did  they  have  in  view  the 
restricted  purpose  contended  for  by  appel- 
lant, or  was  their  design  to  protect  the  sep- 
arate interest  of  each  in  the  stock?  It  is 
to  be  observed  that  Mr.  Forsyth  agrees  that 
"said  stock  so  delivered  to  said  second  party 
shall  be  unassessable,  and,  if  any  assess- 
ments are  at  any  time  levied  upon  said  stock 
for  the  purpose  of  carrying  on  the  business  of 
the  corporation  and  paying  the  necessary  ex- 
penses thereof,  the  same  will  be  borne  and 
paid  by  said  first  party."  There  is  no  doubt 
as  to  what  "said  stock"  refers  to.  It  was  the 
stock  to  be  issued  to  Pettlt  and  Sprower. 
And,  when  Forsyth  agreed  to  pay  any  assess- 
ment levied  on  said  stock,  the  conclusion  is 
irresistible  that  he  intended  to  pay  any  as- 
sessment that  might  be  levied  on  any  of 
said  stock.  "Said  stock"  certainly  includes 
every  share  of  it  Furthermore,  he  is  to  pay 
the  assessment  that  may  be  levied  at  any 
time — not  simply  during  the  joint  ownership 
of  Pettlt  and  Sprower.  A  fair  construction 
of  the  language  used  is  entirely  inconsistent 
with  the  narrow  view  taken  of  the  contract 
by  appellant  Besides,  it  seems  unreason- 
able that  the  parties  of  the  second  part 
should  agree  that  this  important  provision  of 
the  contract  should  be  operative  only  while 
they  were  the  Joint  owners  of  the  stock.  Ac- 
cording to  appellant's  theory,  the  moment 
there  was  a  severance  of  interest  either  by 
the  act  of  the  parties  or  by  operation  of  law, 
the  party  of  the  first  part  became  relieved 
of  any  liability  to  pay  any  assessment  on  any 
of  said  stock.  We  do  not  think  this  was 
contemplated  by  the  parties,  and  it  Is  op- 
posed to  the  natural  and  reasonable  Import 
of  the  terms  used  in  tbe  contract  It  is  like- 
wise opposed  to  the  construction  put  upon 
the  contract  by  the  parties  themselves  by 
the  manner  in  which  the  certificates  were 
issued.  It  is  true  that  one  certificate  was 
issued  to  Pettlt  and  Sprower  jointly,  but  on 
the  same  day  it  was  canceled  by  certificate 
No.  14  issued  to  Forsyth,  trustee,  for  314 
shares  and  by  certificate  No.  15  for  15  shares 
sold  by  Pettlt  to  E.  J.  Baber.  Afterwards 


the  152  shares  in  controversy  were  Issued  to 
plaintiff  in  cancellation  of  shares  that  had 
been  transferred  to  Forsyth.  The  haste  of 
the  parties  to  sever  the  shares  issued  to 
Pettlt  and  Sprower  is  hardly  consistent  with 
the  view  of  the  contract  urged  upon  us  by 
appellant  We  may  admit  that  section  1431 
of  the  Civil  Code  is  applicable,  which  pro- 
vides that  "an  obligation  imposed  upon  sev- 
eral persons  or  a  right  created  in  favor  of 
several  persons  Is  presumed  to  be  joint  and 
not  several  *  •  *  and  can  be  overcome 
only  by  express  words  to  the  contrary," 
but  we  think  the  presumption  has  been  over- 
come by  the  words  of  the  contract  and,  since 
plaintiff  alone  has  sustained  injury  by  rea- 
son of  the  violation  of  his  agreement  by  For- 
syth, the  action  was  properly  brought  by 
Pettlt  The  authorities  cited  by  appellant 
upon  this  point  we  deem  inapplicable  to  the 
facts  of  the  case,  and  we  therefore  pass  them 
by  without  specific  attention. 

2.  It  is  alleged  in  the  complaint  that  "at 
the  procurement  of  defendant  an  assess- 
ment of  $600  per  share,  including  said  152 
shares  so  owned  and  held  by  plaintiff,  was 
levied  upon  the  capital  stock  of  said  cor- 
poration, payable  on  or  about  the  22d  day 
of  May,  1890" ;  that  it  was  Bold  on  said  day 
and  plaintiff's  said  stock  became  delinquent 
on  account  of  nonpayment  of  said  assess- 
ment and  thereafter,  on  June  12,  1899,  "was 
duly  advertised  and  sold  to  pay  said  delin- 
quent assessment"  which  he  was  unable  to 
pay,  and  was  "sold  away  from  plaintiff" 
and  "the  whole  of  said  stock  became  and 
was  lost  to  him."  The  evidence  showed  that 
the  stock  was  sold  and  bid  in  by  the  corpora- 
tion. It  is  contended  that  these  allegations 
are  insufficient  to  show  that  the  directors 
had  jurisdiction  to  levy  the  assessment  be- 
cause they  fall  to  show  that  one-fourth  of 
the  capital  stock  of  the  corporation  had  been 
subscribed,  as  required  by  section  831  of  the 
Civil  Code;  citing  San  Bernardino  I.  Co.  v. 
Merrill,  108  Cal.  490,  41  Pac.  487,  where  it 
was  held  that  "unless  one-fourth  of  the 
capital  stock  had  been  subscribed,  the  di- 
rectors had  no  authority  to  levy  tbe  assess- 
ment on  which  the  action  was  brought"  But 
we  think  defendant  has  cured  the  error  by 
alleging  In  his  answer  that  one-third,  to  wit, 
334  shares  were  issued  to  plaintiff  and 
Sprower,  which  was  more  than  one-fourth, 
and  satisfied  the  statute.  Vance  v.  Ander- 
son, 113  CaL  532,  45  Pac.  816. 

8.  There  Is  no  distinct  allegation  of  owner- 
ship or  of  the  value  of  the  stock  belonging 
to  plaintiff  other  than  of  date  "on  or  about 
April  19,  1899,"  and  the  stock  was  sold  June 
12th  following.  The  rule  that  "a  thing  once 
proved  to  exist  continues  as  long  as  Is  usual 
with  things  of  that  nature"  (subdivision  32, 
|  1963,  Code  Civ.  Proc.)  might  apply  to  show 
that  proof  of  ownership  at  a  previous  date  Is 
evidence  from  which  the  ultimate  fact  of 
ownership  at  a  subsequent  date  migbt  be 
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shown,  but  this  is  a  rule  of  evidence,  and  has 
no  application  to  a  statement  of  facts  In  a 
pleading.  Whether  the  rule  would  also  ap- 
ply to  the  question  of  value  may  be  doubted, 
for  It  can  hardly  be  said  that  the  value  of 
corporation  shares  is  a  thing  of  such  nature 
as  is  usual  to  continue.  Quite  the  contrary, 
shares  of  corporations  are  subject  to  fre- 
quent and  radical  fluctuations  in  value. 

Defendant  admits  in  his  answer  that  on  or 
about  April  19,  1899,  "plaintiff  was  the  own- 
er and  holder  of  152  shares  of  the  capital 
stock  which  were  Issued  to  him  as  aforesaid, 
but  not  in  pursuance  of  the  terms  and  pro- 
visions of  said  agreements;  and  denies  that 
said  shares  were  of  the  value  of  $15,200  or 
of  any  value  whatever  in  excess  of  the  sum 
of  $760.  And  said  defendant  alleges  In  that 
behalf  that  said  capital  stock  of  said  corpor- 
ation was  on  or  about  the  19th  day  of  April, 
1899,  and  at  the  time  the  shares  of  stock  so 
alleged  to  be  owned  by  the  plaintiff  were  sold 
as  alleged  in  plaintiff's  complaint,  of  the 
value  of  $5  per  share."  Here  is  an  issue  ten- 
dered as  to  the  value  of  the  shares  at  the 
time  they  were  sold  and  would,  under  the 
rule  in  Vance  v.  Anderson,  supra,  cure  the 
error.  But  the  answer  does  not  so  plainly 
cure  the  failure  to  aver  ownership  at  that 
time.  By  a  liberal  construction  of  the  com- 
plaint, however,  it  may  be  said  that  such  is- 
sue is  presented.  Respondent  contends  that 
the  averment  that  "said  stock  was  sold  away 
from  plaintiff"  implies  ownership  at  that 
time,  for  the  reason  that,  unless  he  was  the 
owner,  It  could  not  be  "sold  away  from"  him, 
nor  could  he  have  been  damaged  by  the  sale 
of  "said  stock."  In  alleging  value  of  this 
same  stock  at  the  date  of  its  sale,  defendant 
Impliedly  admits  its  ownership  in  plaintiff 
at  that  time,  for  defendant  refers  to  the 
stock  claimed  by  plaintiff.  These  matters 
however,  present  a  condition  of  defective 
allegation  rather  than  entire  absence  of  aver- 
ments of  facts  necessary  to  be  stated.  The 
demurrer  ought,  in  our  opinion,  to  have  been 
sustained,  and  the  plaintiff  required  to  make 
his  averments  more  specific  in  respect  of  the 
particulars  mentioned  as  well  as  the  aver- 
ments relating  to  the  levy  of  the  assessment, 
but  it  is  apparent  from  the  record  that  no 
Injury  resulted  to  appellant  by  the  action 
of  the  court,  and,  where  there  is  no  injury, 
there  is  no  ground  for  reversal.  Code  Civ. 
Proc.  f  475.  Besides,  at  the  trial,  all  un- 
certainty or  ambiguity  in  the  complaint  was 
entirely  removed  as  to  the  facts  thus  de- 
fectively pleaded,  and  it  clearly  appeared 
that  appellant  suffered  no  substantial  in- 
jury therefrom. 

4.  It  is  further  claimed  that  the  complaint 
is  insufficient  in  its  averments  of  facts  be- 
cause it  does  not  allege  any  breach  of  de- 
fendant's agreement  to  pay  assessments  on 
plaintiff's  shares  of  stock.  It  must  be  con- 
ceded that  the  complaint  here,  as  elsewhere, 
is  lacking  in  deflniteness.  The  pleader  should 
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have  shown  by  clear  averment  that  the  as- 
sessment was  levied  for  the  purposes  men* 
tioned  in  the  agreement  B,  thus  showing 
that,  when  defendant  failed  to  pay  the  as- 
sessment, he  violated  the  condition  upon 
which  his  liability  depended.  Henry  v.  City 
of  Sacramento,  116  CaL  628,  631,  48  Pac. 
728;  Cox  v.  McLaughlin,  63  CaL  106.  But, 
while  we  think  the  complaint  obnoxious  to 
demurrer  for  uncertainty,  it  is  not  wholly  In- 
sufficient in  its  averments  of  facts.  The  con- 
tract B  is  part  of  the  complaint,  and  by  its 
terms  defendant  agreed  to  pay  all  assess- 
ments levied  "for  the  purpose  of  carrying  on 
the  business  of  the  corporation  and  paying 
the  necessary  expenses  thereof."  The  stat- 
ute (Civ.  Code,  fi  331)  provides  that  assess- 
ments may  be  levied  for  these  purposes.  The 
complaint  averred  that  "at  the  procurement 
of  defendant  (who  was  president  of  the  cor- 
poration and  its  principal  stockholder,  as  the 
evidence  showed)  an  assessment  *  •  • 
was  levied  upon  the  capital  stock  of  said 
corporation,"  etc  It  may  be -assumed  that 
the  assessment— and  there  was  but  one — 
was  for  a  lawful  purpose  and  we  think  that 
the  averments,  though  not  definitely  stating 
which  one  of  the  statutory  purposes  was 
referred  to  in  the  complaint,  are  sufficient  to 
show  that  the  purpose  mentioned  in  the 
agreement  was  the  purpose  referred  to  In 
the  pleading.  The  averments  as  to  the  as- 
sessment should  have  been  more  specific  and 
some  of  the  steps  leading  from  the  assess- 
ment to  the  sale  should  have  been  set  forth 
and  a  more  specific  statement  given  as  to  the 
proceedings  had  in  making  the  assessment 
and  not  the  statement  of  a  mere  conclusion. 
At  the  trial  the  proceedings  taken  by  the  cor- 
poration in  making  the  assessment  were 
proven,  and  it  appeared  therefrom  that  it 
was  made  for  purposes  falling  within  the 
terms  of  contract,  Exhibit  B.  The  resolu- 
tion passed  by  the  directors  reads:  "That  it 
is  proper  and  necessary  at  this  time  to  levy 
an  assessment  upon  the  subscribed  capital 
stock  of  this  corporation  for  the  purpose  of 
raising  funds  to  rebuild  its  packing  house  and 
plant  (which  bad  been  destroyed  by  Are), 
and  establish  itself  In  business,"  which  may 
reasonably  be  held  to  be  "for  the  purpose  of 
carrying  on  the  business  of  the  corporation 
and  paying  the  necessary  expenses  thereof." 
The  complaint  is  verified,  and  there  is  no 
denial  In  the  answer  that  an  assessment  was 
made  as  alleged  in  the  complaint,  nor  was 
there  objection  made  to  the  evidence  estab- 
lishing the  fact,  except  the  objection  made  at 
the  beginning  of  the  trial  to  all  evidence  as 
irrelevant  and  immaterial  on  the  ground  that 
the  complaint  did  not  state  sufficient  facts. 

The  Supreme  Court,  speaking  of  section 
475,  Code  Civ.  Proc.,  said  in  San  Jose  Ranch 
Co.  v.  San  Jose,  etc.,  Co.,  126  CaL  322,  58 
Pac.  824 :  "When  from  the  record  we  can  see 
that  the  injury  is  not  substantial,  it  is  not 
such  a  grievance  as  courts  will  redress.  We 
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therefore  say  In  such  case  that  the  party 
complaining  has  not  been  injured.  He  is  not 
an  aggrieved  party  in  such  sense  that  he 
needs  or  can  obtain  a  correction  of  the  er- 
ror." This  was  said  by  Judge  Temple  in  an 
opinion  holding  that :  "Unless  some  very  re- 
stricted meaning  can  be  given  to  the  amend- 
ment to  section  475,  it  is  plainly  unconstitu- 
tional." There  is  still  a  presumption  of 
prejudice  arising  from  error  (Short  v.  Frlnk, 
151  Cal.  83,  90  Pac.  200),  citing  Rulofson  v. 
Billings,  140  Cal.  452,  74  Pac.  35,  and  other 
cases,  but  the  court  has  not  hesitated  to  say, 
since  as  well  as  before  the  amendment  to 
section  475,  that  the  error  is  without  preju- 
dice when  it  can  declare  with  reasonable 
certainty  from  the  record  that  the  error  was 
not  prejudicial,  and  that  the  "party  com- 
plaining or  appealing  sustained  and  suffered 
no  substantial  injury,  and  that  a  different 
result  would  not  have  been  probable  if  such 
error  •  •  •  bad  not  occurred  or  exist- 
ed." The  rule  has  been  applied,  as  the  sec- 
tion directs,  to  defects  in  pleadings,  to  in- 
structions, decisions,  judgments— in  fact,  to 
practically  every  phase  of  the  proceedings 
in  a  case.  It  is  entirely  clear  to  our  minds 
that  defendant  suffered  no  prejudice  or  sub- 
stantial injury  by  the  overruling  of  his  de- 
murrer- Should  the  case  go  back  simply  to 
have  the  complaint  amended  in  the  partic- 
ular just  noted,  the  proofs  would  be  the  same 
for  they  are  undisputed  matters  of  record. 
These  observations  will  apply  to  the  motion 
for  nonsuit,  which  was  denied,  as  it  was 
founded  upon  the  grounds  set  forth  in  the 
demurrer. 

6.  It  is  contended  that  the  evidence  is  in- 
sufficient to  justify  the  verdict  and  judg- 
ment The  argument  proceeds  mainly  upon 
the  assumption  that  defendant's  agreement 
was  to  protect  the  joint  stock  of  plaintiff 
and  Sprower,  and  that  "he  never  agreed  with 
the  plaintiff  personally  to  protect  his  stock 
from  any  assessment  levied  against  him  in- 
dividually." We  have  already  considered 
this  point,  and  reached  the  conclusion  that 
the  purpose  was  to  bind  Forsyth  to  pay  any 
assessment  that  might  be  levied  on  any  of 
the  stock  while  in  the  hands  of  either  of  the 
parties  of  the  second  part  If  this  is  the 
proper  construction  of  the  contract  then  it 
disposes  of  this  objection  to  the  verdict  and 
judgment  It  Is  by  no  means  easy  to  follow 
the  mutations  of  the  shares  Issued  by  the 
company  as  shown  by  the  record.  We  have 
been  at  some  pains  to  search  out  the  ultimate 
facts  shown  in  the  numerous  manipulations 
which  the  shares  underwent  and  to  deter- 
mine whether  the  152  shares  now  involved 
were  Issued  to  plaintiff  pursuant  to  the  con- 
tract The  company  was  Incorporated  July 
23,  1806;  number  of  shares  1,000;  value 
$100  each.  The  capital  stock  was  Increased 
September  14,  1807,  to  2,500  shares  of  $100 
each.  All  the  additional  shares  were  issued 
to  Mrs.  Forsyth  for  money  paid  to  the  com- 
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pany  by  her  or  Col.  Forsyth.  This  increase 
of  stock,  however,  is  immaterial  to  any  Is- 
sue In  the  case  and  did  not  In  any  way  affect 
defendant's  liability  under  his  contract  Cer- 
tificate No.  1  was  issued  to  defendant  For- 
syth, for  980  shares,  20  shares  less  than  the 
whole  number.  Certificate  No.  2  was  issued 
July  29, 1896,  to  plaintiff,  Pettit  for  5  shares 
to  qualify  him  as  director,  and  the  other  15 
shares  presumably  went  to  the  other  per- 
sons acting  as  directors.  It  is  not  Important 
to  trace  them.  September  23,  1897,  certifi- 
cate No.  13  was  Issued  to  Pettit  and  Sprower 
for  329  shares,  which  with  the  5  shares  is- 
sued to  Pettit  (certificate  No.  2)  made  334 
shares,  conceded  by  defendant  to  be  the  num- 
ber to  which  they  were  entitled  under  the 
contract  On  the  same  day  (September  23, 
1897)  certificate  No.  13  was  canceled  by  cer- 
tificate No.  14  issued  to  Forsyth,  trustee,  for 
314  shares,  and  by  certificate  No.  15  for' 15 
shares  sold  by  Pettit  to  B.  J.  Baber,  who  was 
secretary  of  the  company  and  a  director,  and 
the  certificate  was  Issued  to  him,  and  on  the 
same  day  No.  15  was  canceled  and  reissued, 
as  No.  16,  to  Forsyth.  May  2,  1898,  certifi- 
cate No.  14  was  canceled  by  issue  of  certifi- 
cates Nos.  24  and  25.  No.  24  was  for  100 
shares  issued  to  Baber;-  reissued  as  certifi- 
cate No.  26  to  Bank  of  Central  California  as 
pledgee,  to  secure  $500  borrowed  for  Pettit's 
use ;  No.  26  was  reissued,  after  the  debt  was 
paid,  as  certificate  No.  30  to  Forsyth;  No. 
80  was  reissued  to  plaintiff  as  certificates 
Nos.  32  and  33  for  50  shares  each.  This 
accounts  for  100  shares  of  certificate  No.  24. 
Certificate  No.  25,  for  214  shares,  remain- 
ing of  the  329  after  sale  of  15  shares,  was 
Issued  to  Forsyth  as  trustee.  This  certifi- 
cate was  canceled  by  issue  of  certificate  No. 
28  to  John  M.  Chapman  for  167  shares,  rep- 
resenting Sprower's  one-half  of  the  original 
334  shares,  and  Chapman  assigned  the  certifi- 
cate to  Forsyth.  This  left  in  Forsyth,  trus- 
tee, 47  shares  which  were  represented  by 
certificate  No.  29.  On  April  12,  1899,  certifi- 
cate No.  29  was  canceled,  and  in  liett  there- 
of certificate  No.  34  was  issued  to  plaintiff 
for  26  shares  and  certificate  No.  35  for  the 
21  shares  remaining  of  the  47  shares  and 
also  for  the  5  shares  originally  Issued  to  him, 
thus  canceling  certificate  No.  2  which,  with 
the  21  shares,  made  26  shares  in  certificate 
No.  35.  Thus  we  trace  167  Bhares  Issued  to 
Chapman,  being  Sprower's  half  of  the  334 
shares ;  and  we  trace  152  of  Pettit's  shares 
to  him  which,  with  the  15  sold  to  Baber, 
make  his  167  shares.  Plaintiff  never  had 
absolute  control  of  any  shares  until  these  152 
shares  were  issued  to  him.  He  testified  that 
he  had  no  recollection  of  ever  having  actual 
possession  of  the  five  shares,  although  final- 
ly they  came  to  him  in  certificate  No.  35. 
He  testified  that  Forsyth  refused  to  issue 
any  shares  to  him  until  after  the  patent  men- 
tioned in  -  the  contract  was  Issued,  and,  in 
fart,  these  152  shares  were  not  issued  until 
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after  the  patent  had  Issued  and  some  time 
after  Pettlt  had  ceased  to  be  a  director. 
There  was  evidence  from  which  the  jury 
might  well  have  concluded,  as  they  no  doubt 
did,  that  the  shares  Issued  to  Pettlt  and 
Sprower  were  never  received  by  them,  and 
the  record  shows  that  all  but  IS  shares  were 
reissued  to  Forsyth  as  trustee,  and  the  15 
came  to  him  the  same  day  through  Baber. 
Defendant  Introduced  an  assignment  exe- 
cuted by  Pettlt  and  Sprower  of  these  shares 
to  Baber  and  also  an  assignment  by  Pettlt  to 
Forsyth  of  all  his  Interest  In  the  shares  of 
the  company.  But  these  transactions  were 
satisfactorily  explained  as  not  Intended  to 
convey  the  title  and  that  all  the  time  For- 
syth was  acting  as  trustee  in  so  holding  the 
shares.  It  was  several  months  later  when 
finally  Forsyth,  as  president,  and  Baber,  as 
secretary,  issued  to  Pettlt  the  shares  in 
question  and  then  for  the  first  time  Pettlt 
came  to  his  own. 

The  evidence  shows  that  Forsyth  himself 
severed  whatever  of  interests  Pettlt  and 
Sprower  held  together,  and  became  the  own- 
er of  Sprower's  half,  and  In  issuing  to  Pettlt 
the  shares  in  question  he  gave  full  recogni- 
tion to  Pettit's  ownership  in  severalty.  In  a 
letter  written  by .  Forsyth  to  Pettlt,  De- 
cember 17,  1898,  he  said:  "You  originally 
had  16,700  shares  (referring  obviously  to  the 
par  value  and  not  to  the  number  of  the 
shares),  so  that,  if  you  had  your  stock  clear 
now,  you  would  be  entitled  to  $1,020  of  the 
Insurance  money.."  Forsyth  finally  Issued 
the  shares  in  question,  and  his  explanation 
as  a  witness  was  that  he  gave  the  stock 
to  Pettlt  as  an  inducement  to  go  to  New  York 
and  testify  in  an  anticipated  lawsuit  Pettlt 
denied  this  on  the  witness  stand.  The  evi- 
dence otherwise  contradicted  Forsyth's  state- 
ment, and  showed  that  Pettlt  got  just  what 
he  was  entitled  to  under  his  contract  with 
Forsyth. 

6.  The  court,  by  instruction  No.  1,  told  the 
jury  that,  if  they  found  the  evidence  to  be 
as  suggested  in  the  Instruction,  defendant 
"would  be  liable  to  plaintiff  for  such  dam- 
ages as  were  suffered  by  plaintiff."  In  oth- 
er Instructions  the  jury  were  told  that  they 
were  to  determine  the  value  of  the  stock  at 
the  time  of  the  assessment;  that,  if  they 
should  find  that  the  stock  had  been  increas- 
ed to  2,500  shares,  a  verdict  for  plaintiff 
should  not  be  for  "a  greater  Interest  or  pro- 
portion of  the  capital  stock  of  said  corpora- 
tion than  152  shares  bear  to  2,500  shares." 
The  jury  were  also  told  that  "in  fixing  the 
value  of  the  said  152  shares  of  stock  you 
may  take  into  consideration  the  value  of  the 
assets  of  the  company  at  the  time  of  the  as- 
sessment sale.  It  is  admitted  by  the  defend- 
ant that  at  said  time  the  tangible  assets  of 
the  company  were  $25,000,  and  that  in  addi- 
tion to  this  the  company  owned  the  so-called 
Pettlt  patent,  and  it  will  be  for  you  to  de- 


termine the  value  of  this  patent  When  you 
determine  the  value  of  the  patent  you  must 
add  that  value  to  the  $25,000,  and  the  aggre- 
gate will  be  the  value  of  the  assets  of  the 
corporation.  From  this  data  you  will  be  able 
to  determine  the  value  of  the  152  shares  of 
the  plaintiff."  There  was  evidence  that  the 
patent  was  of  the  value  of  $100,000.  It  Is 
now  contended  that  the  jury  were  misled  by 
the  first  instruction  and  rendered  a  verdict 
greatly  in  excess  of  the  amount  justified  by 
any  evidence.  The  verdict  was  for  $15,200, 
on  which  judgment  was  entered  accordingly. 
Under  the  instructions  it  was  a  simple 
mathematical  proposition  to  determine  the 
value  of  the  2,500  shares  of  the  corporation, 
with  assets  of  $125,000,  to  be  $50  per  share, 
or  $7,600,  and  this,  defendant  contends,  was 
the  greatest  amount  that  should  under  the 
instruction  have  been  awarded  as  damages, 
whereas  the  Jury  rendered  a  verdict  of  near- 
ly twice  that  amount  On  defendant's  mo- 
tion for  a  new  trial  the  court  denied  the  mo- 
tion on  condition  that  plaintiff  "within  20 
days  waive  and  remit  of  the  judgment  herein 
the  sum  of  $7,581.76,  with  legal  interest 
thereon  from  October  25,  1907."  Plaintiff 
filed  his  consent  in  writing  that  such  remis- 
sion be  made,  and  thereupon  the  motion  for 
a  new  trial  was  denied.  If  it  be  conceded  that 
the  instructions  were  not  clearly  understood 
by  the  jury,  the  judgment  as  it  stands  is 
without  prejudice  to  defendant 

Other  alleged  errors  of  law  relate  to  points 
already  disposed  of  adversely  to  defendant 

The  judgment  finds  support  in  the  evi- 
dence, and  is  therefore  affirmed,  as  is  also 
the  order  denying  the  motion  for  a  new  trial. 


DAVIS  v.  RAWHIDE  GOLD  MINING  CO. 

(Civ.  725.) 

(Court  of  Appeal,  Third  District  California. 
Dec.  22,  1910.) 

1.  Bills  and  Notes  ({  151*)— Constructive 
tban8fer  ability. 

In  an  action  involving  labor  checks  or 
drafts,  evidence  held  to  show  that  they  were 
transferable  after  payment  by  the  drawee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  88  381,  382;  Dec  Dig.  8 
151.*] 

2.  Courts  (8  843*)  —  Federal  Courts— Con- 
formity to  State  Practice— State  Stat- 
utes. 

Where  a  plaintiff,  in  an  action  removed  to 
the  federal  court  assigns  his  cause  of  action, 
the  federal  court  will  give  effect  to  Code  Civ. 
Proc.  8  385,  providing  that,  on  the  transfer  of 
a  plaintiffs  Interest,  the  action  may  be  con- 
tinued In  the  name  of  the  plaintiff  or  the  trans- 
feree. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  8  919;  Dec  Dig.  8  343.*] 
8.  Set-Off  and  Counterclaim  (If  18,  39*)— 

Subject- Matter  —  Claims    Due  from 

Plaintiff's  Assignor. 

Plaintiffs  assignor,  having  two  claims 
against  the  defendant  assigned  one  to  plaintiff 
and  the  other  to  V.    The  claims  amounted  to 
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about  $1,700  and  $3,000,  respectively.  Actions 
on  each  claim  were  begun  in  the  state  court 
about  the  same  time,  but  the  V.  case  was  re- 
moved by  the  defendant  to  the  federal  court 
The  defendant  pleaded  a  valid  set-off,  consisting 
of  a  claim  due  from  plaintiff's  assignor.  Before 
the  trial  of  plaintiff's  case,  V.  reassigned  to 
plaintiff's  assignor,  and  to  defeat  defendant's 
set-off  the  plaintiff  showed  that  his  assignor 
had  that  claim  against  the  defendant  which 
more  than  equaled  that  set-off.  Held  that,  even 
if  there  was  a  suit  pending  upon  that  claim, 
the  plaintiff  was  entitled  to  use  it  to  rebut  de- 
fendant's set-off,  for  the  pendency  of  a  prior 
action,  even  though  it  has  progressed  as  far  as 
verdict,  will  not  prevent  the  use  of  claim  as  a 
set-off  in  an  action  by  the  defendant  in  the  for- 
mer action. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  fj  23,  71,  72;  Dec 
Dig.  H  18,  39.»] 

4.  Set-Ojt  and  Counterclaim  (|  18*)— Sub- 
ject-matter—Claims Dub  from  Plain- 
tiff's Assignor— Evasion  of  Jurisdiction 
of  Federal  Court. 

The  action  of  plaintiff,  in  rebutting  defend- 
ant's set-off  by  showing  that  bis  assignor  was 
the  owner  of  a  valid  claim  upon  which  a  suit 
was  then  pending  in  the  federal  court  was  not 
an  attempt  at  the  evasion  of  the  jurisdiction 
of  that  tribunal,  the  effect  being  only  to  re- 
mand the  defendant  to  relief  by  counterclaim 
or  set-off  in  the  action  in  the  federal  court  but 
not  to  deprive  that  court  of  its  jurisdiction  by 
reducing  the  amount  below  the  requisite  amount 
[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Dec.  Dig.  I  18.*] 

&  Pleading  (J  167*)  —  Replication— Statu- 
tory Provisions. 

By  virtue  of  Code  Civ.  Proc.  I  402,  pro- 
viding that  any  new  matter  in  the  answer  in 
avoidance  or  constituting  a  defense  or  counter- 
claim must  be  deemed  controverted,  an  assignee 
against  whom  the  defendant  pleaded  a  set-off 
consisting  of  a  claim  due  from  his  assignor, 
may  show  at  the  trial  that  his  assignor  has 
another  valid  claim  against  the  defendant  in 
excess  of  the  set-off  pleaded  against  him. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  |  167.*] 

6.  Set-Off  and  Counterclaim  (§  18*)— 
When  Allowed— Assigned  Claims. 
Where  an  assignee  purchased  claims  with- 
out knowing  that  the  defendant  had  claims 
against  his  assignor,  he  may  defeat  a  set-off 
based  on  such  claims  by  showing  other  indebted- 
ness due  to  assignor  from  the  defendant 

[Ed.  Note— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  |  23;  Dec  Dig.  § 
18.*] 

Appeal  from  Superior  Court,  Tuolumne 
County ;  G.  W.  Nicol,  Judge. 

Action  by  John  0.  Davis  against  the  Raw- 
hide Gold  Mining  Company.  From  a  judg- 
ment for  plaintiff  and  an  order  denying  its 
motion  for  new  trial,  defendant  appeals.  Af- 
firmed. 

C.  M.  C,  Peters  and  S.  M.  Shortrldge,  for 
appellant  Rowan  Hardin  and  J.  B.  Cur- 
tin,  for  respondent 

CHIPMAN,  P.  J.  This  is  an  action  to  re- 
cover the  amount  represented  by  certain  08 
checks  or  drafts  drawn  by  defendant  pay- 
able to  sundry  persons,  of  which  said  checks 
or  drafts  Charles  Zany,  plaintiff's  assignor, 


was  drawee.  These  checks  read  as  shown 
by  the  following  example: 

"Not  Transferable.  No.  1065. 

-Quartz,  California,  Jan.  29,  1909. 
"Office  of  the  Rawhide  Gold  Mining  Co.: 

"Pay  to  F.  Nelson  only  $3055 
"Thirty  25/100  Dollars 
"Due  for  labor  for  the  month  of  Jan.  1909. 

"The  Rawhide  Gold  Mining  Co. 

"C.  E.  Lang. 

"To  C.  Zany: 
"Quit  Quarts,  Cal." 

Across  the  left-hand  margin  words  "App. 
Mine."  appeared,  and  the  check  was  Indorsed 
on  back  as  follows:  "F.  Nelson.  Chas.  Zany, 
John  C.  Davis."  The  aggregate  total  of  the 
08  checks  was  $1,714.00. 

A  general  demurrer  to  the  complaint  was 
overruled,  and  defendant  answered:  Denied 
that  defendant  had  agreed  to  pay  the  sums 
represented  by  said  checks  to  Charles  Zany ; 
denied  that  Zany  had  sold  or  assigned  said 
drafts  to  plaintiff,  or  that  plaintiff  is  the 
owner  or  holder  thereof;  denied  that  the 
amount  claimed,  or  any  amount,  is  now  due 
on  said  drafts,  or  that  defendant  has  failed 
or  neglected  to  pay  the  same.  In  answering 
further,  it  was  alleged:  That  each  of  said 
drafts  was,  at  all  times  mentioned  in  said 
complaint,  known  by  plaintiff  to  be  nonnego- 
tiable  and  nontransferable  by  their  terms, 
and  "by  express  agreement  between  said 
Charles  Zany  and  said  defendant."  As  a 
further  and  separate  defense,  averred:  That 
within  two  years  last  past  said  Zany  was 
indebted  to  various  persons  in  the  sum  of 
$1,890.52  for  goods,  wares,  and  merchandise 
sold  and  delivered,  and  for  labor  rendered  to 
said  Zany;  that  prior  to  the  assignment  of 
the  drafts  referred  to  In  plaintiff's  complaint 
plaintiff  had  knowledge  that  said  Zany  was 
Indebted  to  defendant  In  the  sum  of  $1,890.52, 
as  aforesaid,  and  that  said  various  persons 
had  assigned  to  defendant  all  of  their  several 
claims  against  said  Zany,  and  defendant  is 
the  owner  and  holder  thereof;  that  plain- 
tiff la  not  and  never  was  the  real  owner  or 
holder  of  said  drafts,  as  alleged  in  said  com- 
plaint, or  any  sum  of  money  represented 
thereby,  and  the  action  was  commenced  and 
is  prosecuted  by  plaintiff  as  agent  of  said 
Zany  and  for  his  sole  and  exclusive  benefit 
Defendant  prays  that  the  demand  of  defend- 
ant against  said  Zany  be  set  off  against  and 
deducted  from  plaintiff's  demand;  that  plain- 
tiff take  nothing,  and  that  defendant  have 
such  other  relief  as  may  be  legal  and  equi- 
table. 

The  court  made  the  following  findings: 
"(2)  That  on  or  about  the  month  of  Feb- 
ruary, 1908,  the  defendant  made  and  entered 
Into  an  agreement  with  one  Charles  Zany, 
whereby  It  was  agreed  that  defendant  should 
pay  Its  employes  at  the  App  Mine  In  Tuo- 
lumne county  In  checks  or  drafts  drawn  In 
favor  of  such  employes  upon  said  Charles 
Zany,  and  said  Charles  Zany  agreed  to  pay 


•For  other  eases  see  same  topic  and  section  NUMBER  in  Deo.  Die-  *  Am.  Dig.  Key  No.  Series  at  Rep'r  Indexes 
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each  of  such  checks  or  drafts  when  the  same 
were  presented  to  him  by  the  employes  of 
defendant,  and  that  all  money  so  paid  by 
said  Charles  Zany  for  defendant  should  be 
paid  by  defendant  to  said  Charles  Zany  as 
soon  as  Charles  Zany  had  paid  time  checks 
or  drafts  amounting  to  $500,  and  that  de- 
fendant's officers  and  agents  and  said  Charles 
Zany  referred  to  Bald  method  of  payment  as 
by  checks  or  drafts,  and  said  checks  or  drafts 
are  one  and  the  same  instrument  and  will 
be  mentioned  as  such  in  these  findings. 

"(8)  That  prior  to  the  commencement  of 
the  above-entitled  action,  and  within  two 
years  prior  to  the  commencement  of  said  ac- 
tion, and  during  the  months  of  December, 
1908,  January  and  February,  1909,  the  said 
defendant,  in  accordance  with  said  agreement 
mentioned  in  finding  2  hereof,  issued  its 
checks  or  drafts  or  various  amounts  to  its 
various  employes,  all  of  which  said  checks 
or  drafts  were  drawn  payable  by  said 
Charles  Zany,  the  total  of  which  said  checks 
or  drafts  issued  during  said  months  by  de- 
fendant and  to  be  paid  by  said  Charles  Zany 
amounted  to  the  sum  of  $2,116,  and  that  all 
of  said  checks  or  drafts  so  Issued  during  said 
months  and  amounting  to  said  sum  of  $2,- 
116  were  by  said  various  employes  presented 
to  and  were  paid  by  said  Charles  Zany." 

That  prior  to  the  commencement  of  the  ac- 
tion and  for  a  valuable  consideration  Zany 
sold  and  assigned  and  delivered  the  checks 
or  drafts  in  question  (being  checks  or  drafts 
referred  to  in  the  findings),  and  plaintiff  is 
the  owner  and  holder  thereof  in  the  amount 
of  $1,714.60,  which  said  sum  Is  a  valid  in- 
debtedness of  the  defendant  incurred  within 
two  years  prior  to  the  commencement  of  the 
action;  that  none  of  said  checks  or  drafts 
have  been  paid  and  the  whole  of  said  sum  of 
$1,714.60  is  due  and  owing  to  plaintiff  from 
defendant,  and  that  prior  to  the  commence- 
ment of  the  action  plaintiff  demanded  pay- 
ment thereof  from  defendant  That  all  of 
said  checks  or  drafts  referred  to  In  plaintiff's 
complaint,  and  at  all  times  mentioned  there- 
in, were  known  to  plaintiff  to  be  nonnegotia- 
ble  instruments,  but  said  checks  or  drafts 
are  instruments  transferable  by  assignment 
and  Indorsement  "And  said  checks  or 
drafts  were  not  known  by  plaintiff  to  be  non- 
transferable by  their  tenor  and  terms,  or  by 
express  agreement  between  said  Charles  Zany 
and  said  defendant"  That  the  legal  title  to 
said  checks  was  Bold  and  transferred  to 
plaintiff  and  in  and  to  the  sum  of  money  rep- 
resented thereby. 

Upon  defendant's  set-off  the  court  found: 
That  Zany  was  indebted  to  various  persons 
as  alleged  in  the  answer,  and  that  their 
claims  were  assigned  to  defendant  prior  to 
the  assignment  of  said  checks  to  plaintiff, 
but  that  defendant  was,  at  the  time  of  the 
trial  and  now  Is,  owing  to  Zany  over  $1,896.- 
52,  and  more  than  enough  to  fully  pay  said 
Indebtedness  assigned  to  defendant  against 
said  Zany,  and  said  indebtedness  of  defend- 
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ant  was  by  valid  assignment  acquired  by  said 
Zany  on  the  22d  day  of  June,  1909,  from  a 
creditor  of  defendant;  that  prior  to  the  as- 
signment of  said  checks  by  Zany  to  plaintiff, 
as  alleged  in  the  complaint,  plaintiff  did  not 
have  knowledge,  nor  did  he  have  knowledge 
at  the  time  the  answer  of  defendant  was  filed, 
that  Zany  was  indebted  to  Bald  various  per- 
sons In  the  sum  of  $1,896.52,  or  that  said  per- 
sons had  assigned  said  claims  to  defendant  or 
that  defendant  was  the  owner  and  holder  of 
the  said  demands ;  that  plaintiff  is  the  real 
party  in  interest  and  prosecutes  this  action 
for  his  own  benefit  and  the  action  was  not 
commenced  by  him  as  agent  or  representa- 
tive of  said  Zany. 

As  conclusions  of  law  the  court  found: 
(1)  That  the  checks  or  drafts  aforemention- 
ed are  instruments  transferable  by  assign- 
ment (2)  That  they  were  duly  assigned  to 
plaintiff.  (3)  That  defendant  is  not  entitled 
to  offset  the  demand  of  plaintiff  for  the  sum 
of  $1,714.60,  or  to  any  amount  by  reason  of 
the  indebtedness  assigned  to  defendant  by 
creditors  of  Zany.  (4)  That  plaintiff  is  en- 
titled to  Judgment  for  the  sum  of  $1,714.60, 
and  his  costs  herein. 

Judgment  was  accordingly  entered,  from 
which  and  from  the  order  denying  its  motion 
for  a  new  trial,  defendant  appeals. 

There  are  three  questions  presented  by 
appellant  namely:  (1)  In  view  of  the  form 
of  the  checks  and  the  alleged  agreement  as 
to  nonassignability,  did  plaintiff  acquire  title 
to  them?  (2)  Should  the  defendant's  set-off 
have  been  allowed?  (8)  Did  plaintiff  succeed 
in  avoiding  defendant's  alleged  set-off? 

It  appears  from  the  evidence,  without  con- 
flict that  defendant  was  operating  the  so- 
called  App  mine  and  arranged  with  Zany, 
plaintiffs  assignor,  to  board  the  men  work- 
ing at  the  mine  for  an  agreed  compensation. 
A  further  arrangement  was  made  by  de- 
fendant with  Zany,  by  which  Zany  was  to 
advance  money  to  pay  checks  or  drafts 
drawn  on  him  by  defendant  to  pay  the  men 
working  at  the  mine,  and,  whenever  these 
checks  thus  paid  amounted  to  $500,  Zany 
was  to  return  them  to  defendant  and  de- 
fendant was  to  give  him  a  check  on  the 
bank,  where  it  had  an  account  It  appeared 
also,  without  conflict,  that  there  was  a  fur- 
ther arrangement  between  Zany  and  defend- 
ant, by  which  Zany  was  to  send  to  defend- 
ant before  pay  day  a  list  of  names  and 
amounts  due  Zany  from  each  miner  for 
board,  and  these  amounts  would  be  deducted 
by  defendant  and  its  check  or  draft  on  Zany 
was  given  to  the  miner  for  the  balance.  It 
is  claimed,  and  it  is  so  alleged  by  defend- 
ant in  its  answer,  that  these  checks  were 
made  nontransferable  "by  their  tenor  and 
terms,  and  by  express  agreement  between 
said  Charles  Zany  and  said  defendant"  and 
that  this  agreement  was  to  the  effect  that 
the  checks  paid  by  Zany  were  not  to  be  re- 
deemed or  paid  by  defendant,  unless,  upon 
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settlement  at  the  time  presented,  there  was 
a  balance  due  Zany,  and  to  the  extent  only 
of  such  balance.  In  their  dealings  with  each 
other,  defendant  would  at  times  have  some 
bills  or  claims  against  Zany  from  persons 
furnishing  him  goods,  and  these  were  ad- 
justed at  settlement  periods.  Plaintiff  claim- 
ed that  the  agreement  was  that  defendant 
should  pay  the  amount  due  as  shown  by  the 
checks,  regardless  of  any  accounting  or  set- 
tlement; that  the  reason  for  making  the 
checks  nontransferable  and  payable  "only" 
to  the  payee  named  was  to  compel  the  payee 
to  go  to  Zany  for  his  money,  who  could  then 
deduct  from  the  check  any  sum  due  him 
from  the  payee  for  goods  or  liquors  fur- 
nished him  by  Zany;  that  so  far  as  Zany 
was  concerned  the  checks  were  assignable, 
and  that  the  form  of  the  checks  was  adopt- 
ed for  his  protection  alone. 

1.  Much  attention  Is  given  by  counsel  to 
the  question  whether  or  not  the  checks  or 
dmfts  in  their  form  were  capable  of  being 
assigned,  or  of  conferring  any  right  whatev- 
er upon  plaintiff  as  assignee  of  the  drawee. 
The  law  on  the  subject  Is  shown  In  the  briefq 
with  commendable  fullness,  but,  of  course, 
with  the  customary  disagreement  of  coun- 
sel as  to  what  the  law  really  Is.  In  view 
of  the  evidence,  conflicting  on  the  point 
though  It  is,  we  find  it  unnecessary  to  enter 
upon  a  discussion  of  the  question.  The  cause 
was  tried  upon  the  theory  that  there  was 
an  agreement  between  defendant  and  Zany 
as  to  their  Intention  In  using  the  phraseology 
adopted  In  drawing  the  checks  or  drafts,  and 
this  was  the  real  question  to  be  determined. 
The  evidence  fully  Justified  the  court  In 
finding  that  the  checks  were,  In  accordance 
with  the  agreement  of  the  parties,  assignable 
by  Zany,  the  drawee,  though  by  their  terms 
made  nontransferable.  They  were  so  treated 
by  the  defendant  and  Zany  on  several  occa- 
sions, and  there  Is  evidence  that  the  presi- 
dent of  defendant  corporation  told  Zany  that 
he  could  negotiate  them.  Plaintiff  testified 
that  be  bought  and  paid  for  checks  $1,313.10 
on  the  18th  day  of  February,  and  $401.50  on 
February  28,  1909,  and  that  he  demanded 
payment  from  defendant  and  was  refused, 
and  no  part  of  the  amount  due  on  the  checks 
has  been  paid. 

2.  It  is  conceded  that  in  their  form  they 
were  not  negotiable  paper,  and  that  plaintiff 
took  them  subject  to  any  defenses  properly 
interposed  by  defendant  It  was  alleged  in 
the  answer,  and  Is  now  claimed,  that  Zany 
became  indebted  to  various  persons  In  the 
sum  of  $1,896.52,  for  goods,  wares,  and  mer- 
chandise, and  for  labor  rendered  Zany,  and 
that  prior  to  the  assignment  of  said  checks 
to  plaintiff  said  various  persons  to  whom 
Zany  was  indebted  as  aforesaid,  sold,  assign- 
ed, and  transferred  to  defendant  each  and 
every  of  said  claims,  and  that  prior  to  said 


assignment  to  plaintiff  by  Zany  the  plain- 
tiff had  knowledge  that  Zany  was  indebted 
to  said  various  persons,  and  that  said  per- 
sons had  sold  and  assigned  said  claims  to 
defendant.  The  court  found  these  alleged 
facts  to  be  true,  except  as  to  plaintiff's  alleg- 
ed knowledge  of  said  indebtedness  of  Zany 
to  said  various  persons  and  the  assignment 
to  defendant,  as  to  which  the  court  found, 
on  sufficient  evidence,  that  plaintiff  had  no 
knowledge  up  to  the  time  of  filing  the  an- 
swer. The  court  also  found  that  "at  the 
time  of  the  trial  of  said  action  defendant 
was  and  now  is  owing  to  Charles  Zany  over 
$1,896.52,  and  more  than  enough  to  pay  said 
Indebtedness  assigned  to  defendant  against 
said  Charles  Zany,  •  •  *  which  said  In- 
debtedness so  held  by  said  Charles  Zany 
against  said  defendant  was  by  a  valid  and 
legal  assignment  duly  acquired  by  said 
Charles  Zany  on  the  22d  day  of  June,  1909, 
from  a  creditor  of  said  defendant"  The 
findings  assume  that  defendant  showed  a 
valid  set-off,  but  that  It  was  fully  covered 
by  an  Indebtedness  of  defendant  to  Zany,  In 
excess  of  the  claims  held  by  defendant 
against  him.  It  appeared  that  Zany,  on 
December  5,  1908,  with  defendant's  knowl- 
edge and  consent  executed  an  assignment 
to  one  Ben  Valverde  of  "all  moneys,  debts, 
dues,  accounts,  time  checks,  board  bills,  and 
accounts  due  or  owing"  to  Zany  from  the 
defendant,  Including  by  Its  terms  the  checks 
In  dispute.  This  assignment  to  Valverde 
does  not  seem  to  have  prevented  Zany  from 
presenting  checks  to  defendant  for  payment 
as  before,  but  defendant  having  knowledge 
of  the  assignment,  required  Valverde's  in- 
dorsement. On  February  16,  1909,  Valverde 
reassigned  to  Zany  all  bis  "Interest  in  any 
time  checks  and  money  due  thereon,"  as- 
signed to  Valverde  by  virtue  of  the  assign- 
ment of  December  3,  1908,  including  the 
checks  in  dispute,  so  that  when  Zany  sub- 
sequently assigned  them  to  plaintiff,  Val- 
verde no  longer  had  any  claim  upon  them, 
and  Zany  was  free  to  do  with  them  as  he 
willed.  It  further  appeared  by  the  testimony 
of  defendant's  bookkeeper,  Lang,  that  the 
board  bill  due  Zany  from  defendant  for  Janu- 
ary, 1909,  amounted  to  $1,559.15  and  for  Feb- 
ruary, $1,495.40.  The  witness  testified:  "No 
part  of  either  of  these  sums  has  been  paid. 
If  these  amounts  were  not  assigned  to  any- 
body, that  would  be  the  amount  coming  to 
Mr.  Zany,  less  the  orders.  That  would  be 
the  correct  amount  due  Mr.  Zany,  If  he 
hadn't  assigned  the  same,  and  there  were 
no  offsets."  These  two  sums  amount  to  $3,- 
054.55,  more  than  enough  to  offset  the  claims 
of  the  various  persons  assigned  to  defendant 
and  included  in  Its  set-off,  amounting,  as 
claimed,  to  $1,896.52. 

On  February  23d  Valverde  commenced 
an  action  against  defendant  in  the  superior 
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court  to  recover  on  the  assigned  claims  he 
still  held,  amounting  to  $3,592.85,  being 
claims  for  board  of  the  men  working  at 
defendant's  mine.  It  was  shown  that  this 
action  did  not  include  the  checks  assigned 
to  plaintiff,  but  it  did  include  the  claims  em- 
braced In  plaintiff's  set-off  to  defendant's 
set-off.  The  complaint  In  the  present  action 
was  filed  March  27,  1909,  and  the  answer 
May  1,  1909.    The  trial  began  on  July  27, 

1909,  but  on  June  21,  1909,  Valverde  reas- 
signed to  Zany  all  claims  and  all  interest 
therein  assigned  to  him  on  the  5th  day  of 
December,  1908,  and  also  "any  and  all  caus- 
es of  action  commenced  by  me  (Valverde) 
on  any  of  said  accounts  so  assigned  to  me 
as  aforesaid,  and  I  do  hereby  authorize  said 
party  of  the  second  part  (Zany)  to  collect 
the  same,  using  any  and  all  lawful  means, 
whether  In  my  name  or  otherwise,  so  to  do, 
hereby  ratifying  any  and  all  acts  of  said 
party  of  the  second  part  taken  In  the  prem- 
ises." 

It  appeared  that,  on  motion  of  defendant 
In  the  action  brought  by  Valverde  in  the  su- 
perior court,  the  cause  was  transferred  to 
the  United  States  Circuit  Court  prior  to 
June  22,  1909,  and  defendant's  contention 
now  is  that  the  reassignment  by  Valverde  to 
Zany  of  the  claims  involved  In  the  suit  In 
the  federal  court  was  Ineffective  and  could 
not  defeat  defendant's  set-off  pleaded  in  this 
action.  Counsel  for  plaintiff  state,  in  their 
points  and  authorities,  that  after  Valverde 
reassigned  his  claims  to  Zany,  the  latter 
filed  a  supplemental  complaint  in  the  Unit- 
ed States  Circuit  Court  in  said  action,  "in 
which  complaint  he  admitted  all  of  the 
legal  claims  which  defendant  holds  against 
him  and  asked  that  they  be  deducted  from 
the  original  demand  in  said  action,  and  as 
the  case  then  stood,  the  Circuit  Court  was 
deprived  of  jurisdiction.  Whereupon  a  mo- 
tion to  dismiss  the  action  without  prejudice, 
so  that  said  action  could  be  commenced  In 
the  state  courts,  was  granted  on  March  25, 

1910.  It  is  then  stated  that  Zany,  on  April 
1,  1910,  "recommenced  an  action  on  said  sub- 
ject-matter in  the  superior  court  of  Tuo- 
lumne county,  and  In  said  action  admits  all 
the  valid  claims  held  by  defendant,  which 
said  valid  claims  amount  to  $1,619.27  and 
are  the  same  claims  which  defendant  sought 
to  set  off  against  plaintiffs  claim  in  this 
action  on  appeal.  Defendant  filed  an  an- 
swer to  said  action  on  the  31st  of  May,  1910, 
and  the  case  is  at  present  (plaintiff's  brief 
was  filed  June  80,  1910),  set  for  trial  for 
July  6.  1910." 

In  their  reply  brief,  filed  July  11,  1910, 
counsel  for  defendant  do  not  deny  this  state- 
ment or  challenge  Its  correctness,  but  con- 
tent themselves  with  a  rebuke  to  counsel  for 
plaintiff  for  devoting  "many  pages  of  their 
ill-tempered  brief  to  an  Idle  and  unwarrant- 
ed statement  of  matters  admittedly  not  con- 


tained in  the  record."   We  do  not  approve 

of  the  practice  complained  of,  but  it  seems 
to  us  that  the  statement  above  set  forth  is 
of  such  a  character  as  to  have  called  for  a 
distinct  and  unequivocal  denial,  if  not  true. 

We  are  asked  to  decide  the  point  made  by 
defendant  on  the  assumption  that  the  action 
commenced  by  Valverde  against  this  defend- 
ant is  now  pending  In  the  United  States  Cir- 
cuit Court;  defendant  claiming  that  "the 
whole  case — parties  and  subject-matter — wag 
in  the  Circuit  Court,  subject  to  its  exclu- 
sive jurisdiction,"  and  hence  no  valid  re- 
assignment by  Valverde  to  Zany  was  possi- 
ble. We  think  the  court  would  be  justified 
in  treating  the  question  as  moot  But,  as 
the  same  point  might  be  urged  in  view  of 
the  pendency  of  the  action  in  the  state  court, 
we  will  consider  it.  Disregarding  the  fore- 
going alleged  facts:  The  federal  court  would 
give  effect  to  section  385  of  the  Code  of 
Civil  Procedure,  which  provides,  in  case  of 
a  transfer  of  plaintiff's  Interest,  the  action 
may  be  continued  in  the  name  of  the  original 
party,  or  in  the  name  of  the  party  to  whom 
the  transfer  is  made.  U.  S.  Comp.  St  1901, 
p.  684;  Renaud  v.  Abbott  116  U.  S.  277. 
6  Sup.  Ct  1194,  29  L.  Ed.  629.  See  Lindsay 
v.  Stewart  72  Cal.  540,  14  Pac.  516,  as  show- 
ing that  the  plaintiff  could  plead  as  defensive 
matter  items  which  were  included  In  a  then 
pending  action  in  the  Justice's  court,  where 
the  parties  were  reversed.  Steele  v.  Sell- 
man,  79  Md.  1,  28  Atl.  811,  is  cited,  in  which 
the  court  said:  "The  principles  governing 
the  defense  of  set-off  are,  in  this  respect,  dis- 
tinctly applicable  to  this  subject  and  it  was 
held,  so  early  as  in  the  time  of  Lord  Mans- 
field, that  the  pendency  of  a  prior  action  for 
defendant's  claim  did  not  prevent  his  using 
It  as  a  set-off — not  even  If  his  prior  action 
had  progressed  to  a  verdict"  It  does  not 
seem  to  us  that  there  is  any  evasion  of  the 
jurisdiction  of  the  federal  court  sought  by 
plaintiff.  The  effect  of  his  set-off  is  to  re- 
mand defendant  to  its  relief  by  counterclaim 
or  set-off  in  the  Valverde  action,  and  not  to 
deprive  the  federal  court  of  jurisdiction. 

3.  That  plaintiff  could  avail  himself  of 
the  defense  to  defendant's  set-off,  we  have 
no  doubt.  Any  new  matter  in  the  answer  in 
avoidance  or  constituting  a  defense  or  coun- 
terclaim must  on  the  trial  be  deemed  contro- 
verted by  the  opposite  party  (section  462, 
Code  Civ.  Proc.) ;  and  the  plaintiff  may,  in 
avoidance  of  defendant's  set-off,  show  a 
counterbalancing  indebtedness  of  defendant 
to  plaintiff's  assignor.  This  was  expressly 
held  In  Hart  v.  Cooper,  47  Cal.  77. 

At  the  time  plaintiff  purchased  the  lia- 
bilities of  defendant  he  had  no  knowledge 
or  notice  of  any  claims  held  by  defendant 
against  his  assignor,  Zany,  nor  until  defend- 
ant pleaded  them  in  his  answer.  He  was 
not,  therefore,  precluded  from  using  the  in- 
debtedness of  defendant  to  his  assignor  by 
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way  of  avoidance.  25  Ency.  of  Law,  p.  604; 
St  Louis  Nat.  Bank  t.  Gay,  101  OaL  288,  80 
Pac.  878. 

No  other  assignment  of  error  seems  to  call 
for  notice. 
The  judgment  and  order  are  affirmed. 

We  concur:  HART,  J. ;  BURNETT,  J. 


BABNE8  T.  STONEBRAKER. 
{Supreme  Court  of  Oklahoma.   March  9, 1900.) 

(Syllabi*  by  the  CovrtJ 

1.  Indians  (§  18*)— "Alienation  or  Lands' 
—What  Constitutes. 

An  oil  and  gas  lease  is  an  "alienation"  of 
lands,  within  the  meaning  of  the  "Original 
Agreement"  (Act  March  1,  1901,  c.  675,  31  Stat 
849).  section  7,  and,  where  made  of  the  home- 
stead of  a  deceased  citizen  by  blood  of  the  Creek 
Nation,  by  her  heir  before  the  expiration  of  five 
years  from  the  ratification  of  that  agreement,  is 
void. 

[Ed.  Note.— For  other  cases,  see  Indians,  Dec. 
Dig.  §  16  * 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  302-306;  vol  8>  P.  7571.] 

2.  Indians  (t  16*)  —  Auknatson  or  Allot- 
ments—Options. 

The  sale  of  an  option  to  purchase  the  land, 
contained  In  an  oil  and  gas  lease  of  the  home- 
stead of  a  deceased  citizen  by  blood  of  the  Creek 
Nation,  made  by  her  heir  before  the  expiration 
of  five  years  from  the  ratification  of  the  "Orig- 
inal Agreement"  (Act  March  1,  1901,  c.  675,  31 
Stat  848)  is  void  under  said  act  and  section  16 
of  an  act  approved  June  30,  1902  (Act  June  80, 
1902,  c.  1323,  32  Stat  503),  and  will  not  be  spe- 
cifically enforced. 

D^f  i6°*]'~F°r  0tIier  ca8ea*       Indians,  Dec 

(Additional  SyUabiu  by  Editorial  Staff.) 

41.  Words  and  Phrabis— "Paragraph." 

The  word  "paragraph,"  as  used  in  section 
16  of  the  Supplemental  Agreement  (Act  June  30, 
1902,  c.  1323,  SZ  Stat  503),  which  provides  that 
"any  agreement  or  conveyance  of  any  kind  or 
character,  violative  of  the  provisions  of  this 
paragraph  shall  be  absolutely  void."  etc.,  is  sy- 
nonymous with  the  word  "section." 

Error  from  the  United  States  Court  for 
the  Western  District  of  the  Indian  Territory, 
at  Tulsa;  William  R  Lawrence,  Judge. 

Ejectment  by  Howard  M.  Stonebraker 
against  George  W.  Barnes,  Jr.  Judgment  for 
plaintiff,  and  defendant  brought  error  to  the 
United  States  Court  of  Appeals  for  the  In- 
dian Territory,  whence  the  cause  was  trans- 
ferred to  the  Supreme  Court  of  the  state  of 
Oklahoma.  Reversed  and  rendered. 

On  June  22,  1905,  Howard  M.  Stonebraker, 
defendant  In  error,  plaintiff  below,  sued 
George  W.  Barnes,  Jr.,  plaintiff  in  error,  de- 
fendant below,  in  the  United  States  Court 
for  the  Indian  Territory,  Western  District, 
at  Sapulpa,  in  ejectment  to  recover  the  N. 
W.  %  of  the  8.  W.  V*.  of  section  12,  town- 
ship 19,  north  of  range  12,  east  of  the  Indian 
Base  and  Meridian  in  the  Creek  Nation,  Ind. 
T.,  containing  40  acres,  more  or  less,  and, 
After  deralgnlng  his  title  through  Moses  Ne- 


harkey,  sole  heir  at  law  to  Wehtley  Nehar* 
key,  prayed  judgment  for  possession  and 
$1,000  damage  for  its  unlawful  detention. 
After  general  demurrer,  which  was  over- 
ruled, defendant,  on  January  8,  1906,  filed 
answer,  in  substance  a  general  denial  of  title 
in  plaintiff,  and,  by  way  of  cross-complaint 
set  up  right  of  possession  thereto  in  himself 
by  virtue  of  an  oil  and  gas  mining  lease  from 
said  Moses  Neharkey,  containing  an  option 
to  purchase  for  81,600,  to  be  paid  on  or  be- 
fore July  1, 1914,  which  he  says,  in  effect,  ran 
with  the  land,  which  said  sum  he  alleged 
theretofore  a  tender,  together  with  demand 
for  a  deed  as  stipulated  therein,  and  then 
and  there  renewed  his  tender  and  paid  into 
court  said  sum,  and,  after  alleging  the  death 
of  said  Moses  Neharkey,  and  the  names  of 
his  widow  and  heirs,  in  substance,  prayed 
that  the  cause  be  transferred  to  the  equity 
docket;  that  they  be  made  parties  defendant, 
and  required  to  answer;  that  the  court  de- 
termine to  whom  was  due  said  $1,600;  and 
that  said  contract  to  convey  be  specifically 
performed  by  deed  to  himself  from  defend- 
ant, and  said  heirs  of  Moses  Neharkey,  and 
for  general  relief.  After  the  cause  was  trans- 
ferred as  prayed,  on  June  80, 1906,  the  same, 
by  stipulation  of  counsel,  was  transferred  to 
the  United  States  Court  for  the  Indian  Terri- 
tory, Western  District,  at  Tulsa  where,  on 
November  7, 1906,  the  same  came  on  -for  trial 
on  an  agreed  statement  of  facts,  in  sub- 
stance, that  Wehiley  Neharkey  prior  to  her 
death  was  a  duly  enrolled  citizen  by  blood 
of  the  Creek  Nation;  that  on  September  28, 
1899,  without  having  selected  her  allotment, 
she  died  intestate,  leaving  her  surviving,  as 
her  only  heir  at  law,  Moses  Neharkey,  also 
duly  enrolled  as  such,  leaving  no  child  sur- 
viving born  after  May  25,  1901;  that  on  Oc- 
tober 28,  1901,  said  Moses  Neharkey  appear- 
ed before  the  Dawes  Commission  as  sole  heir 
aforesaid,  and  selected,  as  the  allotment  of 
said  Wehiley  Neharkey,  certain  lands  for 
which  a  certificate  of  allotment  was  then  and 
there  Issued  to  the  heirs  of  said  Wehiley  Ne- 
harkey, out  of  which  said  commission  on 
February  13,  1904^  designated  as  her  home- 
stead the  lands  in  controversy  in  this  cause; 
that  on  June  23,  1904,  said  Moses  Neharkey 
executed  and  delivered  to  plaintiff  in  error, 
hereafter  called  defendant,  an  on  and  gas 
lease  containing  the  following:  "The  grantors 
further  agree  to  sell,  and  the  grantee  to  pur- 
chase the  lands  above  described  for  the 
sum  of  $1,600,  to  be  paid  on  or  before  the  1st 
day  of  July,  1914,  and  upon  the  tender  of 
said  amount  the  grantors  agree  to  execute 
a  fee-simple  title  to  said  property,  by  a  good 
and  sufficient  warranty  deed,  with  relinquish- 
ment of  dower  and  homestead.  If,  however, 
the  grantee  fails  to  comply  with  this  con- 
tract, then  the  obligation  of  the  grantor  to 
sell,  and  of  the  grantee  to  purchase,  shall  be 
null  and  void.  Provided,  however,  that  the 
second  party  shall  have  the  right  at  any  time. 
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to  terminate  this  grant,  by  notice  In  writing, 
or  by  surrendering  this  grant,  and  shall 
thereafter  be  released  from  the  obligations 
and  liabilities  under  the  same.  If,  however, 
the  grantee  falls  to  comply  with  this  con- 
tract then  the  obligation  of  the  grantors  to 
sell  and  the  obligation  of  the  grantees  to  pur- 
chase shall  be  null  and  void" — which  said 
lease  was,  on  July  24,  1901,  duly  filed  for 
record,  and  recorded  In  the  office  of  the  clerk 
of  the  United  States  Court  for  the  Indian 
Territory,  Western  District,  at  Sapulpa; 
that  on  July  5,  1904,  P.  Porter,  as  Principal 
Chief  of  the  Creek  Nation,  executed  a  patent 
for  said  homestead  tract  to  the  heirs  of 
Wehiley  Neharkey,  and  on  the  same  day 
a  like  patent  to  said  heirs  of  her  said  surplus 
allotment,  which  said  patents  were,  on  Sep- 
tember 6,  1904,  duly  approved  by  the  Secre- 
tary of  the  Interior,  and  on  September  16, 

1904,  duly  recorded  by  said  commission;  that 
on  June  7,  1906,  defendant  took  and  had 
since  retained  actual  possession  of  the  lands 
described  In  said  lease,  and  on  August  14, 

1905,  completed  thereon  the  drilling  of  a  dry 
well,  and  has  erected  thereon  a  house  15x20 
feet,  with  box  sides  and  floors  and  a  canvas 
roof;  that  on  December  80, 1908,  said  Moses 
Neharkey  executed  and  delivered  to  defend- 
ant In  error,  Howard  M.  Stonebraker,  here- 
aiter  called  plaintiff,  an  agricultural  lease  of 
said  entire  allotment  for  five  years  from 
that  date,  which  was  duly  filed  for  record; 
that  on  April  5,  1905,  said  Moses  Neharkey 
and  wife  for  value  executed  and  delivered  to 
Grant  0.  Stebbens  a  warranty  deed  to  the 
land  in  controversy,  which  was  duly  record- 
ed; that  on  May  13,  1905,  Grant  O.  Stebbens 
and  wife  executed  and  delivered  to  A.  P. 
Ault  for  value  a  quitclaim  deed  to  said  land, 
which  was  duly  recorded;  that  on  May  23, 
1905,  Moses  Neharkey  and  wife  also  exe- 
cuted and  delivered  to  said  Ault  for  value  a 
quitclaim  deed  to  said  land,  which  was  duly 
recorded;  that  on  June  3,  1905,  said  Ault 
and  wife  for  value  executed  and  delivered 
to  plaintiff  a  warranty  deed  to  said  land, 
which  was  duly  recorded;  that  on  June  14, 
1905,  plaintiff  served  on  defendant  a  notice 
in  writing  to  quit  on  or  before  a  day  certain ; 
that  on  September  — ,  1905,  defendant  de- 
posited in  bank  the  $1,600  agreed  upon  in  the 
lease  of  June  23,  1904,  and  on  September  13, 
1905,  served  on  plaintiff  and  Moses  Neharkey 
a  notice  to  that  effect,  and  demanded  specific 
performance  of  the  contract  therein  con- 
tained, and  on  January  3,  1906,  also  paid 
said  sum  into  the  hands  of  the  clerk  of  the 
United  States  Court  for  the  Indian  Territory, 
Western  District,  subject  to  the  order  of  the 
court  in  this  cause;  and  that  on  December 
— ,  1905,  Moses  Neharkey  died,  leaving  him 
surviving  Mllley  Neharkey,  his  widow,  and, 
as  his  only  heirs  at  law,  Sammlr  Neharkey 
and  Millie  Neharkey,  minors.  Whereupon, 
on  February  11,  1907,  the  court  rendered  a 
decree,  In  effect,  dismissing  defendant's  an- 
swer and  cross-complaint  for  want  of  equity, 
and  granting  to  plaintiff  possession  of  the 


property  sued  for,  and,  a  Jury  being  waived, 
assessed  his  damage  for  the  unlawful  deten- 
tion at  $300,  to  all  of  which  defendant  ex- 
cepted, and  prosecuted  his  appeal  to  the 
United  States  Court  of  Appeals  for  the  In- 
dian Territory,  and  the  same  Is  now  before 
us  for  review  as  successor  to  that  court 

Preston  C.  West,  N.  A.  Gibson,  George  S. 
Ramsey,  and  D.  W.  Yancy,  for  plaintiff  in 
error.  C.  J.  Wrightsman  and  James  B. 
Diggs,  for  defendant  in  error. 


TURNER,  J.  (after  stating  the  facts  as 
above).  Among  the  many  reasons  why  the 
court  did  not  err  In  holding,  in  effect,  that 
no  defense  had  been  Interposed  to  this  suit, 
is  that  the  lease  upon  which  defendant  relies 
to  defend  his  possession  to  the  property 
in  controversy  Is  void.  The  property  therein 
described  was  the  homestead  of  Wehiley  Ne- 
harkey. It  was  allotted  as  such  October  28, 
1901,  which  Moses  Neharkey  took  as  her 
sole  heir.  The  agreement  under  which  it 
was  so  allotted  was  approved  March  -25, 
1901,  and  provided:  "Lands  allotted  to  citi- 
zens hereunder  shall  not  in  any  manner 
whatsoever  or  at  any  time,  be  incumbered, 
taken,  or  sold  to  secure  or  satisfy  any  debt 
or  obligation  contracted  or  incurred  prior 
to  the  date  of  the  deed  to  the  allottee  there- 
for and  such  land  shall  not  be  alienable  by  the 
allottee  or  his  heirs  at  any  time  before  the 
expiration  of  five  years  from  the  ratification 
of  this  agreement,  except  with  the  approval 
of  the  Secretary  of  the  Interior.  Each  citi- 
zen shall  select  from  his  allotment  forty 
acres  of  land  as  a  homestead  which  shall  be 
nontaxable  and  Inalienable  and  free  from  any 
incumbrance  whatever  for  twenty-one  years, 
for  which  he  shall  have  a  separate  deed, 
conditioned  as  above:  Provided,  that  selec- 
tions of  homesteads  for  minors,  prisoners, 
convicts,  incompetents,  and  aged  and  infirm 
persons,  who  cannot  select  for  themselves, 
may  be  made  In  the  manner  herein  provided 
for  the  selection  of  their  allotments;  and 
if,  for  any  reason,  Buch  selection  be  not  made 
for  any  citizen  it  shall  be  the  duty  of  said 
commission  to  make  selection  for  him.  The 
homestead  of  each  citizen  shall  remain,  after 
the  death  of  the  allottee,  for  the  use  and  sup- 
port of  children  born  to  him  after  the  ratifi- 
cation of  this  agreement,  but  if  he  have  no 
such  Issue,  then  he  may  dispose  of  his  home- 
stead by  will,  free  from  limitation  herein  im- 
posed, and  if  this  be  not  done,  the  land  shall 
descend  to  his  heirs  according  to  the  laws 
of  descent  and  distribution  of  the  Creek  Na- 
tion free  from  such  limitation." 

It  has  been  held  by  this  court,  in  J.  R.  Sharp 
et  al.  v.  O.  M  Lancaster  (not  yet  officially 
reported)  100  Pac  578,  that  an  oil  and  gas 
mining  lease  Is  an  alienation  within  the  In- 
hibition of  that  part  of  this  section  provid- 
ing "that  such  lands  shall  not  be  alienable 
by  the  allottee  or  his  heirs  at  any  time  be- 
fore the  expiration  of  five  years  from  the 


Digitized  by  Google 


OkL) 


BARNES  v.  STONEBRAKER 


905 


ratification  of  this  agreement  except  with 
the  approval  of  the  Secretary  of  the  Inter- 
ior," and  as  the  lease  in  question  was  execut- 
ed June  23,  1604,  the  same  falls  squarely 
within  that  Inhibition,  unless,  as  contended 
by  defendant,  on  the  death  of  Wehiley  Ne- 
harkey  all  restrictions  on  the  homestead 
were  removed  by  the  last  sentence  of  said 
section.  With  this  contention  we  cannot 
agree,  but  are  constrained  to  hold  as  we,  in 
effect,  held  in  De  Graffenrled  v.  Iowa  Land 
A  Trust  Co.,  96  Pac.  624,  that  the  limitation 
last  referred  to  in  said  section  is  the  limita- 
tion that  the  homestead  "shall  be  nontaxable 
and  inalienable  and  free  from  all  incum- 
brances whatever  for  twenty-one  years,"  and 
had  no  reference  to  the  limitation  providing 
"that  said  lands  shall  not  be  alienable  by 
the  allottee  or  his  heirs  at  any  time  before 
the  expiration  of  five  years  from  the  ratifica- 
tion of  this  agreement  except  with  the  ap- 
proval of  the  Secretary  of  the  Interior,"  leav- 
ing the  five-year  limitation  on  alienation  still 
attaching  to  the  entire  allotment  ■  This  was, 
in  effect,  the  holding  of  Frank  L.  Campbell, 
Assistant  Attorney  General  of  the  Interioi 
Department,  in  an  opinion  rendered  August 
10,  1906,  in  a  controversy  over  certain  roy- 
alties accruing,  under  an  oil  and  gas  mining 
lease  executed  by  the  heirs  of  one  William 
Colbert,  deceased,  a  Creek  Indian.  Said 
heirs  had,  prior  to  April  26,  1906,  executed 
a  deed  to  the  homestead  of  the  allottee,  and 
the  grantees  therein  demanded  from  the  In- 
dian agent  the  royalties  accruing  under  the 
lease  on  the  homestead  of  the  allottee.  The 
opinion  says:  "This  section  (section  7  of  the 
Original  Agreement  [Act  March  1, 1901,  c  675, 
81  Stat  8491)  in  its  first  paragraph  makes  a 
dear,  emphatic,  and  unequivocal  inhibition 
against  the  alienation  of  any  part  of  the  al- 
lotted lands  within  5  years,  or  until  May  25, 
1906,  except  by  approval  of  the  Secretary  of 
the  Interior.  The  words  are  general,  and  in- 
clude the  homestead  as  well  as  other  lands. 
The  second  paragraph  makes  a  further  and 
longer  term  of  alienability  of  21  years  for 
the  homestead  lands,  without  power  to  the 
Secretary  of  the  Interior  to  shorten  it  The 
third  paragraph,  continuing  to  deal  with  the 
homestead,  limits  its  descent  to  particular 
heirs,  issue  born  after  May  25,  1901,  exclud- 
ing other  issue,  and  excluding  any  power 
of  the  allottee  by  will  to  defeat  the  descent 
to  the  particular  heirs.  It  then  provides  that 
if  there  are  no  particular  heirs,  he  may  dis- 
pose of  the  homestead  by  will,  free  from  lim- 
itation herein  imposed,  and  that  if  he  makes 
no  will,  the  homestead  shall  descend  to  his 
heirs  free  from  such  limitation.  There  are 
two  distinct  limitations  against  alienation, 
one  for  5  years  applying  to  all  allotted  lands, 
and  a  second  for  21  years,  applying  to  home- 
stead lands.  The  latter  does  not  in  term, 
nor  by  any  necessary  implication,  exclude 
operation  of  the  former.  It  is  an  added  and 
further  one  for  nonalienation  of  the  home- 
stead. Through  the  second  and  third  para- 
graphs of  the  sections  there  is  a  continuity  of 


subject  of  thought  viz.,  the  homestead,  and 
all  provisions  of  both  paragraphs  have  ref- 
erence thereto.  Nothing  in  the  act  indicates 
an  Intent  of  Congress  to  make  title  of  in- 
heritance homestead  lands  free  of  alienation 
by  heirs  of  a  decedent  than  the  lands  not 
of  homestead  character.  On  the  contrary, 
the  only  distinction  made  by  Congress  be- 
tween the  homestead  and  other  land  was  to 
make  them  less  alienable.  I  am  therefore 
of  the  opinion  that  the  words  limitation 
herein  Imposed'  and  'such  limitation'  have 
reference  to  the  21-year  limitation  against 
alienation  of  homestead  lands,  and  have  no 
reference  to  the  5-year  general  limitation 
against  alienation  of  any  allotted  lands." 

We  are  therefore  of  the  opinion  that  this 
lease  falls  within  the  5-year  inhibition 
against  alienation  by  the  allottee  or  his 
heirs,  and,  not  having  received  the  approval 
of  the  Secretary  of  the  Interior,  is  void.  Nor 
did  the  court  err  in  refusing  to  decree  spe- 
cific performance  of  that  part  of  the  lease 
above  set  forth,  for  the  reason,  among  other 
things,  that  the  same,  being,  in  effect  the 
sale  of  an  option  on  the  homestead  which 
might  be  closed  within  said  prohibitive  pe- 
riod at  the  pleasure  of  the  grantee,  is  viola- 
tive of  the  spirit  of  section  7,  supra,  and 
section  16  of  the  Supplemental  Agreement 
(Act  of  June  30,  1902,  c.  1323,  32  Stat  503), 
which.  In  effect  retains  said  5-year  limita- 
tion and  falls  within  that  class  of  contracts 
declared  void  by  the  last  sentence  of  said 
section,  which  provides  that  any  agreement 
or  conveyance  of  any  kind  or  character,  vio- 
lative of  any  of  the  provisions  of  this  para- 
graph, shall  be  absolutely  void,  and  not  sus- 
ceptible of  ratification  in  any  manner,  and  no 
rule  of  estoppel  shall  ever  prevent  the  as- 
sertion of  its  invalidity.  The  word  "para- 
graph" as  here  used  Is  synonymous  with 
the  word  "section"  (Webster's  Inter.  Diet; 
McClellan  v.  Hein  et  al.,  56  Neb.  600,  77  N. 
W.  120;  Marine  v.  Packham,  52  Fed.  579, 
3  C.  C.  A.  210),  and  refers  to  said  section  16, 
and  means  that  this  option  is  not  only  void 
because  sold  within  said  prohibitive  period, 
but  after  that  period  has  expired,  is  not  sus- 
ceptible of  ratification  in  any  manner.  This 
provision  was  on  the  statute  books  when 
this  option  was  sold,  and  seems  to  have 
been  leveled  directly  at  such  sales ;  for  what 
would  it  profit  to  make  the  allotment  of 
a  deceased  allottee,  In  the  hands  of  his  heirs. 
Inalienable  for  5  years,  and  at  the  same  time 
permit  them  to  sell  an  option  thereon  which 
might  be  closed  by  the  purchaser  within 
that  time?  It  goes  without  saying  that  such 
would  be  contrary  to  the  spirit  of  the  law, 
and  would  defeat  the  limitation. 

But  plaintiff  must  recover  on  the  strength 
of  his  own  title,  and  It  now  becomes  our 
duty  to  test  the  strength  of  his  chain,  and 
determine  whether  the  same  is  sufficient  up- 
on which  to  base  a  recovery.  His  contention 
that  defendant's  lease  is  void  because  made 
within  the  prohibitive  period  of  5  years 
without  the  approval  of  the  Secretary  of  the 
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Interlor  being  sustained,  he  has  thereby  dig* 
ged  a  pit  Into  which  every  conveyance  In 
his  chain  of  title,  back  to  Moses  Neharkey, 
under  whom  both  claim,  must  fall;  that  is, 
the  deed  from  Moses  Neharkey  to  Grant  C. 
Stebbens,  dated  March  5,  1905,  from  said 
Stebbens  and  wife  to  A.  F.  Ault  dated  May 
I'd,  1905,  from  said  Moses  Neharkey  and  wife 
to  said  Ault,  dated  May  23,  1905,  and  from 
said  Ault  and  wife  to  plaintiff,  dated  June  6, 
1905,  and  "that,  too,  for  the  same  reason. 

The  heirs  of  Moses  Neharkey  are  not  be- 
fore the  court,  and  we  can  afford  them  no  af- 
firmative relief.  I:  follows  that  while  tne 
court  did  not  err  In  holding  that  defendant 
had  interposed  no  defense  to  this  suit,  and 
was  entitled  to  no  relief  on  his  cross-com- 
plaint, yet  the  court  did  err  In  holding  that 
plaintiff  had  title  to  the  property  in  contro- 
versy of  strength  sufficient  to  recover,  and 
that  he  was  entitled  to  the  possession  there- 
oi,  together  with  damages  and  costs,  and  for 
that  reason  this  case  Is  reversed  and  render- 
ed, and  the  costs  In  this  court  will  be  order- 
ed equally  divided  between  plaintiff  and 
defendant  All  the  Justices  concur. 


BURNS  v.  VAUGHT. 
(Supreme  Court  of  Oklahoma.   Jan.  10,  1911.) 

(Syllabus  by  the  Court.) 

1.  Appeal  and  Ebbob  (j  1001*)— Review— 
Vebdict. 

Where  the  jury  is  properly  instructed  upon 
an  issue  of  fact  joined  by  the  pleadings,  and 
there  is  evidence  reasonably  tending  to  support 
their  findings  on  that  issue,  their  verdict  will 
not  be  disturbed  by  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3922,  3928-3934;  Dec  Dig. 
§  1001.*] 

2.  New  Tbial  (f  124»)— Newly  Discovered 
Evidence— Necessity  fob  Showing  Due 
Diligence. 

A  motion  for  new  trial  on  the  ground  of 
newly  discovered  evidence  should  show  that 
the  applicant  used  due  diligence  to  procure  and 
present  the  evidence  on  the  trial,  and  the  facts 
constituting  the  diligence  must  be  shown,  so 
that  the  court  may  determine  whether  the  dil- 
igence was  sufficient. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §  252;  Dec.  Dig.  g  124.*] 

3.  F bauds.  Statute  of  (8  56*) — "Transac- 
tion Involving  Real  Estate." 

In  an  action  by  the  receiver  of  an  Insol- 
vent bank  against  one  of  Its  former  customers, 
upon  an  overdraft  and  certain  promissory  notes, 
as  a  partial  defense  it  was  alleged,  and  the  ev- 
idence tended  to  prove,  that  the  defendant  was 
the  owner  of  a  certain  farm,  which  farm  was 
sold  to  one  A.  and  later  to  said  bank,  where- 
upon it  was  agreed  between  said  A.  and  said 
defendant  and  said  bank,  that  said  A.  would  ex- 
ecute to  said  bank  a  promissory  note  in  the  sum 
of  $2,000,  for  the  purpose  of  securing  said  over- 
draft, and  that  the  balance  of  said  sum,  after 
paying  said  overdraft,  was  to  be  credited  to  the 
account  of  said  defendant  with  said  bank. 
Held,  that  this  contract,  as  between  the  bank 
and  the  defendant,  did  not  constitute  a  "trans- 


action involving  real  estate,"  within  the  purview 
of  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Fraud*,  Stat- 
ute of,  Dec.  Dig.  §  56.* 

For  other  definitions,  see  Words  and  Phrases. 
vol  8,  pp.  7060-7082;  voL  8,  pp.  7818,  7819.) 

Error  from  District  Court,  Stephens  Coun- 
ty; Frank  M.  Bailey,  Judge. 

Action  by  Robert  Burns,  receiver  of  the 
Bank  of  Comanche,  against  G.  W.  Taught. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Affirmed. 

J.  B.  Wilkinson  and  Robert  Burns,  for 
plaintiff  In  error.  Gilbert  &  Bond,  for  de- 
fendant In  error. 

KANE,  J.  The  Issues  in  this  cause  In  the 
court  below  were  substantially  as  follows: 
Robert  Burns,  as  receiver  of  the  Bank  of 
Comanche,  commenced  an  action  against  de- 
fendant G.  W.  Vaught  to  recover  certain 
sums  of  money  as  follows:  $4,000,  evidenced 
by  a  certain  promissory  note,  with  Interest 
thereon  at  the  rate  of  8  per  cent,  from  date 
of  said  note;  $272.50,  evidenced  by  a  certain 
promissory  note,  with  interest  thereon  at 
the  rate  of  8  per  cent  from  the  date  of  said 
note;  and  the  sum  of  $1,103.09,  an  overdraft 
alleged  to  be  due  said  Bank  of  Comanche  at 
the  time  of  its  liquidation.  The  defendant 
denied  that  he  was  Indebted  to  the  plaintiff  in 
any  sum,  and  further  alleged  that  said  note 
for  $4,000  was  given  without  consideration, 
and  as  a  guaranty  on  certain  existing  indebt- 
edness existing  at  the  time  of  the  execution 
of  said  note,  and  that  such  Indebtedness  guar- 
anteed by  said  note  had  been  paid.  That  the 
defendant  was*  the  owner  of  a  certain  farm  in 
the  Chickasaw  Nation,  which  said  farm  was 
sold  to  one  A.  Brown,  and  later  to  said  bank, 
and  it  was  agreed  between  said  A.  Brown 
and  said  defendant  and  the  Bank  of  Co- 
manche, acting  through  C  W.  Brown,  that 
said  A.  Brown  would  execute  to  said  bank  a 
note  in  the  sum  of  $2,000,  for  the  purpose  of 
securing  said  alleged  overdraft  and  that  bal- 
ance of  said  $2,000,  after  paying  said  over- 
draft was  to  be  credited  to  the  account  of 
said  defendant  with  said  bank.  The  defend- 
ant prayed  that  upon  final  hearing  the  plain- 
tiff take  nothing  by  his  suit  and  that  said 
defendant  have  judgment  against  the  plain- 
tiff, etc  The  reply  of  the  plaintiff  was  a 
general  denial.  Upon  the  trial  to  a  Jury, 
there  was  a  verdict  for  the  defendant  In  the 
sum  of  $534.41,  upon  which  judgment  was 
rendered.  To  reverse  this  judgment,  this 
proceeding  In  error  was  commenced. 

The  grounds  upon  which  plaintiff  in  error 
seeks  a  reversal,  as  we  gather  them  from 
the  brief  of  his  counsel,  are:  (1)  That  said 
court  erred  in  refusing  to  set  aside  the  ver- 
dict of  the  jury  on  the  motion  of  plaintiff 
in  error,  on  the  ground  that  the  amount  of 
recovery  in  favor  of  defendant  was  too 
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large;  (2)  the  court  erred  In  refusing  to 
set  aside  the  verdict,  for  the  reason  that 
after  the  trial  of  the  cause  the  plaintiff  dis- 
covered material  evidence  in  his  behalf, 
which  he  ■was  unable  to  procure  until  after 
the  trial;  (3)  error  in  admission  of  certain 
evidence  over  the  objections  of  plaintiff. 

On  the  first  proposition  counsel  for  plain- 
tiff in  error  contends  that  the  evidence  shows 
that  the  land  for  which  the  $2,000  note  was 
given  belonged  to  the  son  of  defendant,  and 
that  the  defendant  furnished  the  sum  of 
$200  or  $300  on  the  purchase  of  said  land, 
and  was  therefore  only  entitled  to  that  much 
as  a  credit,  Instead  of  the  whole  sum  of 
$2,000.  We  do  not  believe  the  consideration 
that  supports  the  contract  between  the  de- 
fendant and  the  owner  of  the  land  is  very 
material,  as  far  as  the  plaintiff  in  error  is 
concerned.  On  this  feature  of  the  case,  the 
court  instructed  the  jury:  "You  are  instruct- 
ed, gentlemen  of  the  jury,  that  In  reference 
to  the  claim  for  overdraft  made  by  plaintiff 
for  $1,103.09,  that  the  burden  of  proof  is  up- 
on tiie  plaintiff  to  establish  the  existence  of 
such  Indebtedness.  And  you  are  instructed 
that,  if  you  believe  from  the  evidence  that 
the  defendant  Vaught  at  the  time  of  the 
failure  of  the  Bank  of  Comanche,  was  In- 
debted to  said  bank  In  sum  of  $1,103.09,  you 
should  find  for  the  plaintiff  such  sum,  less 
any  amount  that  might  be  due  and  owing  to 
defendant  by  said  bank.  And  in  this  connec- 
tion you  are  Instructed,  gentlemen  of  the 
jury,  that,  If  you  find  from  the  evidence  that 
C.  W.  Brown,  acting  for  and  in  behalf  of  the 
Bank  of  Comanche,  accepted  a  certain  prom- 
issory note  of  one  Abe  Brown's  for  the  sum 
of  $2,000  as  a  payment  and  as  a  credit  upon 
the  account  of  said  defendant  G.  W.  Vaught, 
such  sum  should  be  credited  upon  any  amount 
that  you  may  find  due  and  owing  to  plaintiff 
herein,  by  reason  of  the  items  of  account 
herein  named."  We  believe  that  this  was  a 
■correct  instruction  upon  the  issues  joined  by 
the  pleadings,  and,  as  there  was  ample  evi- 
dence to  support  the  verdict  of  the  Jury,  it 
will  not  be  disturbed  by  this  court 

The  newly  discovered  evidence  upon  which 
the  plaintiff  in  error  contends  he  is  entitled 
to  a  new  trial  consisted  of  this:  Tbe  note  of 
$4,000  sued  upon  had  a  statement  attached 
to  it  as  follows:  "Guarantee  note  not  count- 
ed in  bills  receivable."  It  is  contended  that 
on  account  of  this  statement  on  said  guar- 
anty note  it  should  not  bave  been  counted  in 
the  bills  receivable,  and  knowledge  of  this 
indorsement  would  have  a  great  deal  of 
weight  on  the  jury  in  determining  the  fact 
as  to  whether  said  was  accommodation  pa- 
per, or  whether  In  fact  it  was  a  guaranty 
note.  It  seems  to  us  that  this  notation  could 
have  been  discovered  by  the  exercise  of  the 
most  ordinary  diligence.  The  seventh  cause 
for  a  new  trial  provided  by  section  5825, 
Comp.  Laws  Okl.  1909,  Is:  "Newly  discover- 


ed evidence,  material  for  the  party  applying, 
which  he  could  not,  with  reasonable  dili- 
gence, have  discovered  and  produced  at  the 
trial."  There  is  not  a  sufficient  showing  of 
diligence  to  discover  the  omitted  evidence  to 
warrant  us  in  saying  the  court  below  com- 
mitted error  In  refusing  to  grant  a  new  trial 
on  that  ground.  "A  motion  for  new  trial  on 
the  ground  of  newly  discovered  evidence 
should  show  that  the  applicant  used  due  dili- 
gence to  procure  and  present  the  evidence  on 
the  trial,  and  the  facts  constituting  the  dili- 
gence must  be  shown,  so  that  the  court  may 
determine  whether  the  diligence  used  was 
sufficient."  Twine  et  al  v.  Kilgore,  3  Okl. 
640,  39  Pac.  388. 

The  third  contention  is  based  upon  the 
theory  that  the  transaction  between  the  de- 
fendant and  the  Browns  in  relation  to  the 
$2,000  note  was  a  transaction  in  relation  to 
real  estate,  and  that  It  was  error  to  permit 
the  Introduction  of  parol  evidence  on  that 
point  The  arrangement  between  the  receiv- 
er and  the  defendant  on  the  branch  of  the 
case  concerning  the  $2,000  promissory  note  is 
not  a  transaction  Involving  real  estate.  The 
court  we  think,  properly  instructed  the  jury 
on  this  question  in  the  instruction  hereinbe- 
fore set  out  This  instruction  was  given  up- 
on the  theory  that  the  land  deal  between  the 
defendant  and  the  owner  of  the  land  was 
not  material,  except  In  so  far  as  it  was  nec- 
essary to  explain  the  arrangement  whereby 
the  bank  was  to  receive  the  $2,000  promis- 
sory note  and  give  the  defendant  credit  for 
tbe  same. 

From  a  careful  examination  of  the  record, 
we  are  satisfied  that  the  case  was  submitted 
to  the  jury  upon  the  correct  theory,  and  that 
the  verdict  of  the  jury  is  reasonably  support- 
ed by  the  evidence.  Under  such  circum- 
stances the  judgment  of  the  court  below 
must  be  affirmed.  It  is  so  ordered. 

DUNN,  C.  J.,  and  WILLIAMS  and  HAYES, 
JJ.,  concur.  TURNER,  J.,  not  participating. 


MISSOURI,  K.  ft  T.  RY.  CO.  v.  WALKER 
(Supreme  Court  of  Oklahoma.   Jan.  10,  1911.) 

(ByllabuM  bv  the  Court.) 

1.  Trial  (§  139*)— Demurrer  to  Evidence. 

Same  as  paragraph  2  of  syllabus  in  Cole  v. 
M.,  K.  ft  O.  R.  Co.,  20  OkL  227,  94  Pac.  540. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  91  332,  333,  338-341;  Dec.  Dig.  §  139.«] 

2.  Coubts  (8  97*)  — Application  of  Deci- 
sions of  Supreme  Court. 

(a)  Same  aa  paragraph  1  of  syllabus  in 
State  Mut  Ins.  Co.  v.  Craig,  111  Pac.  325. 

(b)  A  clause  providing,  "in  case  of  any  loss 
or  damage  sustained  by  any  of  the  property 
herein  receipted  for,  whereby  any  liability  or  any 
responsibility  may  be  incurred,  the  amount  of 
loss  or  damage  shall  be  computed  at  the  value 
or  cost  of  the  article  herein  mentioned  at  the 
place  and  time  of  shipment"  contained  in  a 
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bill  of  lading  executed  In  Oklahoma  Territory 
on  August  29,  1006,  under  the  then  existing 
law,  may  be  valid. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  §  97.»] 

3.  Evidence  (S  876*)  —  Documentaby  Evi- 
dence—Entries in  Books. 

Entries  in  books  made  In  the  ordinary 
coarse  of  business  at  or  near  the  time  of  the 
transaction  to  which  they  relate,  upon  proof  of 
the  handwriting  of  the  person  who  made  such 
entries,  in  case  of  his  death  or  absence  from 
the  county,  may  be  admitted  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §i  1628-1646;  Dec  Dig.  |  376.*] 

Error  from  District  Court,  Logan  County ; 
A.  H.  Huston,  Judge. 

Action  by  W.  T.  Walker  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed,  with  instructions. 

C.  L.  Jackson  and  C.  G.  Hornor,  for  plain- 
tiff in  error.  F.  H.  McGuire,  James  Hep- 
burn, and  O.  C.  Smith,  for  defendant  in  error. 


WILLIAMS,  J.  On  the  20th  day  of  Au- 
gust, 1006,  the  defendant  in  error,  herein- 
after designated  as  the  "shipper,"  delivered 
to  plaintiff  in  error,  hereinafter  referred 
to  as  the  "carrier,"  at  Meridian,  OB."  T., 
a  car  load  of  peaches  consigned  to  Jack- 
son &  Co.,  Dallas,  Tex.  The  bill  of  lading 
covering  this  shipment  contained  the  follow- 
ing clause:  "In  case  of  any  loss  or  damage 
sustained  by  any  of  the  property  herein  re- 
ceipted for,  whereby  any  liability  or  any 
responsibility  may  be  incurred,  the  amount  ot 
loss  or  damage  shall  be  computed  at  the 
value  or  cost  of  the  article  herein  mentioned 
at  the  place  and  time  of  shipment,  and  the 
carrier  so  liable  shall  have  the  benefit  of 
any  Insurance  that  may  have  been  effected 
upon  or  for  account  of  said  goods."  On  the 
trial  the  carrier  offered  to  prove  that  the 
entry  in  a  certain  book  which  was  produced 
in  regard  to  the  Icing  of  the  car  in  transit  at 
Denison,  Tex.,  was  made  by  George  Summer- 
vllle,  an  employe,  whose  duties  it  was  to 
make  entries  in  the  book  from  cards  furnish- 
ed to  him  by  one  Mercer,  an  employe  of  the 
plaintiff  in  error,  who  was  present  and  tes- 
tified at  the  trial.  Mercer  identified  the 
entries  in  the  book  as  being  in  Summerville's 
handwriting,  and  stated  that  the  same  were 
made  in  due  course  of  business  by  said  Sum- 
merville,  who,  at  that  time,  was  in  the  state 
of  Texas  and  absent  from  the  county  in 
which  the  trial  was  had.  The  entry  in  the 
book  showed  the  arrival  and  icing  of  the 
car  as  contended  for  by  the  carrier. 

The  following  questions  are  raised: 

(1)  Was  the  evidence  tending  to  prove  neg- 
ligence on  the  part  of  the  carrier  sufficient 
to  withstand  a  demurrer  thereto? 

(2)  Whether  the  amount  of  recovery  in  the 
case  of  liability  of  the  carrier  should  be  the 


valuation  of  the  property  lost  or  ruined  com- 
puted as  of  the  time  and  place  of  the  begin- 
ning of  the  shipment,  or  of  its  destination. 

(3)  Did  the  court  err  in  excluding  the 
record  of  the  entries  of  the  arrival  and  Icing 
of  the  car  at  Denison,  Tex.? 

L  The  evidence  was  sufficient  to  with- 
stand the  demurrer  and  sustain  a  finding 
of  negligence.  Cole  v.  M.,  K.  &  O.  R.  Co., 
20  OkL  227,  94  Pac.  540,  15  L.  R.  A.  (N.  S.) 
268. 

2.  This  cause  of  action  pending  and  unde- 
termined at  the  erection  of  the  state  is  to  be 
tried,  or  continued,  as  if  no  change  in  the 
form  of  government  had  taken  place.  Free- 
man v.  Eldrldge,  110  Pac.  1057;  Pac.  Mut 
Ins.  Co.  v.  Adams  (decided  at  Nov.  1910, 
Term)  112  Pac.  1026 ;  St  Louis  &  S.  F.  R.  R. 
Co.  v.  Cundieff,  171  Fed.  319,  96  C.  C.  A.  21L 
It  is  also  settled  that  the  decisions  of  the 
Supreme  Court  of  the  United  States  as  appli- 
cable thereto  are  binding  upon  the  state 
courts  in  the  determination  of  such  cases. 
State  Mut  Ins.  Co.  v.  Craig,  111  Pac  325; 
Moore  v.  A.,  T.  &  8.  F.  R.  Co.,  110  Pac 
1059;  C,  R  I.  &  P.  R.  Co.  v.  Newborn, 
110  Pac.  1065;  Capital  Fire  Ins.  Co.  v.  Car- 
roll et  al.,  109  Pac.  535;  Sullivan  v.  Mer- 
cantile Town  Mut  Ins.  Co.,  20  Okl.  460,  94 
Pac  676,  129  Am.  St  Rep.  761.  The  stipula- 
tion that  the  valuation  in  case  of  loss  or 
damage  should  be  determined  as  of  the  time 
and  place  of  the  beginning  of  the  shipment 
may  be  valid.  Cau  v.  Texas  &  Pac  Ry. 
Co.,  194  U.  S.  427,  24  Sup.  Ct  663,  48  L.  Ed. 
1053;  Phoenix  Ins.  Co.  v.  Erie  Trans.  Co- 
rn U.  S.  812,  6  Sup.  Ot  1176,  29  L.  Ed.  873; 
C,  R  I.  6  P.  Ry.  Co.  v.  Wehrman,  25  OkL 
147,  105  Pac  328. 

As  to  whether  such  rule  should  apply  to 
actions  arising  since  the  erection  of  the  state 
no  opinion  is  expressed.  Under  such  rule 
of  damages,  the  question  might  further  arise 
whether  the  shipper  might  not  be  entitled  to 
recover  back  the  freight  on  said  car  as  to  the 
peaches  that  were  damaged  or  spoiled  pro 
tanto,  and  also  the  additional  outlay  in  way 
of  time  and  expense  that  may  have  been 
reasonably  incurred  by  the  shipper  in  trying 
to  locate  the  car  and  save  the  peaches  from 
damage.  That  question  is  not  now  before 
this  court,  and  we  express  no  opinion  thereon. 

3.  The  book  or  record  containing  the  en- 
tries as  to  the  icing  of  the  car  at  Denison, 
Tex.,  seems  to  have  been  admissible  in  evi- 
dence. Section  4574,  Wilson's  Rev.  ft  Ann. 
St.  1903;  section  5907,  Comp.  Laws  1909; 
section  4277,  St  Okl.  T.  1893;  M.,  K.  &  T. 
Ry.  Co.  v.  Davis,  24  OkL  677,  104  Pac  34, 
24  L  R.  A.  (N.  S.)  866;  Meyer  v.  Brown, 
130  Mich.  449,  90  N.  W.  285. 

It  follows  that  the  judgment  of  the  lower 
court  must  be  reversed,  with  instructions  to 
grant  a  new  trial,  and  proceed  in  accordance 
with  this  opinion.  All  the  Justices  concur. 
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GWINNUP  et  al.  t.  GRIFFINS  et  al. 
(Supreme  Court  of  Oklahoma.    July  12,  1910.) 

(SyJldbut  by  the  Court.) 

L  Coubtb  (|  431*)^-Admi8sion  of  Territory 

as  State— Tban8feb  of  Cause. 

Under  the  procedure  of  the  territory  of 
Oklahoma,  In  force  in  the  state  by  virtue  of 
section  2  of  the  schedule  to  the  Constitution,  a 
proceeding  in  error  may  be  prosecuted  in  this 
court'  by  any  proper  party  to  review  the  ac- 
tion of  the  trial  court  as  to  cases  pending  in 
the  United  States  Court  of  the  Indian  Territory 
at  the  time  of  the  erection  of  the  state,  and 
thereafter,  having  been  transferred  to  the  prop- 
er state  district  court,  determined. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  |  481.*] 

2.  Appeal  and  Eeeoe  (§  536*)  —  Record  — 

Case-Made. 

A  case-made  is  not  a  part  of  the  record  of 
the  trial  court 

(a)  A  case-made  becomes  a  part  of  the  record 
in  a  proceeding  in  error;  its  settling,  certifica- 
tion, attesting,  etc.,  being  preliminary  to  the 
commencement  of  such  proceeding  in  the  appel- 
late court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  2402,  2403 ;  Dec  Dig.  fi 
636.*] 

Error  from  District  Court,  Muskogee  Coun- 
ty; John  H.  King,  Judge. 

Action  by  Harry  G.  Gwlnnup  and  another 
against  J.  F.  Griffins  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
On  motion  to  dismiss.   Motion  overruled. 

W.  T.  Hutchings,  for  plaintiffs  in  error. 
W.  W.  Noffsinger  and  F.  I*  Martin,  for  de- 
fendants in  error. 

WILLIAMS,  J.  On  the  27th  day  of  Feb- 
ruary, 1007,  the  plaintiffs  in  error,  Harry  G. 
Gwinnup  and  James  L.  Allen,  as  plaintiffs, 
commenced  an  action  in  the  United  States 
Court  for  the  Western  District  of  the  Indian 
Territory,  sitting  at  Muskogee,  against  the 
defendants  in  error,  J.  F.  Griffins,  James 
Roblnette,  W.  A.  Crosby,  and  T.  F.  Crosby, 
partners  under  the  firm  name  of  Crosby  ft 
Crosby,  and  F.  L.  Martin  and  O.  W.  Turner, 
as  defendants,  by  filing  their  complaint  In 
ejectment  with  the  clerk  of  said  court,  upon 
which  summons  was  issued  and  returned  on 
the  21st  day  of  March,  1907,  as  served  on 
each  of  said  defendants.  The  cause  being  at 
issue,  on  the  10th  day  of  March,  1909,  after 
trial,  verdict  was  returned  by  a  Jury  in  fa- 
vor of  the  plaintiffs,  upon  which  Judgment 
was  rendered  in  their  favor.  On  March  10, 
1909,  motion  for  new  trial  on  the  several  stat- 
utory grounds  was  filed.  On  the  27th  day  of 
March,  1909,  said  motion  was  overruled.  On 
the  same  day  the  defendants  demanded  a 
second  trial,  under  section  4792,  Wilson's 
Rev.  ft  Ann.  St  1908,  which  was  granted; 
the  plaintiffs  excepting.  A  petition  in  error, 
with  case-made  attached,  having  been  lodged 
in  this  court  on  March  10,  1910,  the  action 
of  the  lower  court  is  sought  to  be  reviewed. 

The  defendants  in  error  have  moved  that 


said  proceeding  be  dismissed  on  the  ground 
that  the  laws  in  force  in  the  Indian  Terri- 
tory at  the  time  of  the  erection  of  the  state 
relative  to  appeals  control  exclusively,  and 
that  a  review  cannot  be  had  by  means  of 
petition  In  error*,  with  case-made,  but  that 
an  appeal  or  writ  of  error  in  such  case  must 
be  prosecuted  within  six  months  after  the 
Judgment  is  rendered.  It  has  been  settled  by 
this  court  that  as  to  cases  determined  in  the 
United  States  District  Court  of  the  Indian 
Territory  prior  to  the  erection  of  the  state, 
the  appellate  procedure  obtaining  at  that 
time,  in  that  Jurisdiction  applied,  both  as  to 
form  and  time,  whether  the  appeal  was  tak- 
en prior  or  subsequent  to  the  admission  of 
the  state.  Chouteau  et  al.  v.  Chouteau,  25 
Okl.  426,  106  Pac.  854,  and  authorities  there- 
in cited. 

Section  6069,  Comp.  Laws  Okl.  1909  (St 
Okl.  1893,  (  4439),  as  continued  In  force  in 
this  state,  provides :  "The  proceedings  to  ob- 
tain such  reversal,  vacation  or  modification, 
shall  be  by  petition  in  error,  filed  in  the  Su- 
preme Court  setting  forth  the  errors  com- 
plained of;  and  thereupon  a  summons  shall 
issue  and  be  served,  or  publication  made,  as 
in  the  commencement  of  an  action." 

Section  6070,  Comp.  Laws  OkL  1909  (St 
Okl.  1893,  |  4440),  provides :  "The  summons 
mentioned  in  the  last  section  shall,  upon  the 
written  praecipe  of  the  plaintiff  in  error  or 
nis  attorney,  be  issued  by  the  clerk  of  the 
court  in  which  the  petition  is  filed,  to  the 
sheriff  of  any  county,"  etc. 

By  the  Oklahoma  procedure,  in  civil  cases, 
there  is  but  one  proceeding  or  action  to  re- 
view the  actions  of  a  trial  court,  and  that  is 
a  proceeding  in  error  by  means  of  a  petition 
in  error,  with  a  certified  transcript  original 
case-made,  or  certified  copy  thereof,  attach- 
ed. Section  6072,  Comp.  Laws  Okl.  1909;  sec- 
tion 4442,  St  OkL  1893.  This  Is  a  separate 
proceeding.  Kllgore  v.  Yarnell  et  al.,  24  Okl. 
525,  103  Pac.  698 ;  McMurtry  v.  Byrd  et  al., 
23  Okl.  597,  101  Pac  1117;  Doorley  v.  Bu- 
ford  ft  George  Mfg.  Co.,  5  OkL  594,  49  Pac. 
936;  Wlnkfleld  v.  Brlnkman,  81  Kan.  25,  2 
Pac  113 ;  Byington  v.  Qulnton,  45  Kan.  188, 
25  Pac  565;  Strong  v.  Nat  Bank,  6  Kan. 
App.  753,  50  Pac  952;  Board,  of  Co.  Com'rs 
of  Smith  Co.  v.  Lahore  et  al.,  87  Kan.  480, 
15  Pac.  577;  Burdick's  New  Trials  and  Ap- 
peals (1907)  |  172. 

Under  the  procedure  of  Oklahoma  Territo- 
ry, remaining  in  force  In  the  state  by  section 
2  of  the  schedule,  a  proceeding  in  error  may 
be  maintained  in  this  court  by  plaintiff  in 
error  to  review  the  action  of  the  trial  court 
as  to  cases  pending  in  the  United  States 
Court  of  the  Indian  Territory  at  the  time  of 
the  erection  of  the  state,  and  thereafter,  be- 
ing transferred  to  the  proper  state  district 
court  determined.   Section  8,  art  7,  Const 

Under  the  Indian  Territory  procedure, 


•For  other  cases  sea  same  topic  and  section  NUMBER  la  Dec  Dig.  ft  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


910 


118  PACIFIC 


REPORTER 


(Okl. 


there  being  no  such  a  thing  as  a  case-made, 
it  is  insisted  that  nothing,  unless  it  was  a 
part  of  the  record  proper,  could  be  brought 
into  the  record  of  an  action  at  law,  except  by 
a  bill  of  exceptions.  Under  the  Oklahoma 
procedure,  a  case-made  doe*  not  become  a 
part  of  the  record  of  the  trial  court  St 
Louis  &  San  Francisco  R,  Co.  v.  Messenger, 
Clerk  of  the  District  Court,  et  al.  (No.  1,691) 
110  Pac.  893.  It  becomes,  however,  a  part 
of  the  record  of  the  proceeding  in  error  in 
the  appellate  court  being  prepared  prelimi- 
nary to  the  instituting  of  a  proceeding  in  er- 
ror in  such  tribunal. 

The  motion  to  dismiss  the  appeal  is  over- 
ruled. All  the  Justices  concur. 


REGENTS  OF  STATE  UNIVERSITY  v. 
TRAPP,  State  Auditor. 
(Supreme  Court  of  Oklahoma.   Jan.  24,  1911.) 

(ByUabua  hy  the  Court.) 

1.  Statutes  (§  83*)— Approval  bt  Govebnob 
— Appropriation  Bills. 

Section  12,  art.  6,  Const,  providing  that 
the  Governor  may  disapprove  any  item  of  a 
bill  making  appropriations  of  money  embracing 
distinct  items,  does  not  apply  to  a  special  ap- 
propriation bill  containing  only  one  item  of  ap- 
propriation for  the  support  and  maintenance 
of  the  State  University;  and  the  act  of  the 
Governor  approving  the  bill  in  part  and  dlaap- 

? roving  other  parts  thereof,  directing  how  the 
unds  appropriated  shall  be  apportioned,  is  a 
nullity. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  36;  Dec.  Dig.  §  33.*]  . 

2.  Statutes  (|  34*)— Enactment— Approval 
by  Governor. 

Senate  Bill  No.  268  (Sess.  Laws  Okl.  1909, 
.  73)  having  been  presented  to  the  Governor 
ess  than  five  days  before  the  adjournment  of 
the  Legislature  by  which  it  was  enacted,  and 
not  having  been  approved  by  the  Governor  with- 
in fifteen  days  after  the  adjournment  of  said 
Legislature,  never  became  a  law. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  87;  Dec.  Dig.  §  34.*] 


Application  by  the  Regents  of  the  State 
University  of  Oklahoma  for  a  writ  of  man- 
damus to  M.  E.  Trapp,  State  Auditor.  De- 
nied. 

Ben  F.  Williams  and  Fulton  &  Pitman, 
for  plaintiffs. 

HAYES,  J.  This  Is  an  original  proceed- 
ing in  this  court  by  plaintiffs,  the  Regents  of 
the  State  University,  to  compel  by  manda- 
mus defendant  the  State  Auditor,  to  issue  to 
the  treasurer  of  the  Board  of  Regents  a 
warrant  on  the  State  Treasurer  for  the  sum 
of  $2,235.70  upon  a  list  of  certified  and  ap- 
proved claims  aggregating  that  amount. 

The  facts  surrounding  the  claims  for  which 
the  warrant  Is  sought  are:  That  various  per- 
sons have  rendered  labor  or  service  or  fur- 
nished merchandise  to  the  State  University, 
and  their  respective  claims  therefor  have 


been  allowed  by  the  Board  of  Regents.  The 
aggregate  amount  of  these  claims  Is  the  sum 
of  $2,235.70,  for  which  aggregate  amount  an 
account  In  favor  of  the  local  treasurer  of 
the  Board  of  Regents  has  been  approved  by 
the  State  Board  of  Public  Affairs  for  the 
purpose  of  enabling  the  treasurer  of  the 
Board  of  Regents  to  obtain  a  warrant  for 
said  aggregate  amount  of  claims,  the  pro- 
ceeds from  said  warrant  to  be  distributed  by 
him  in  the  payment  of  said  claims.  Al- 
though notice  was  given  to  defendant  of  the 
hearing  upon  this  application,  no  pleading 
of  any  kind  has  been  filed  by  him,  nor  has 
any  brief  been  filed  In  his  behalf.  It  is, 
however,  the  duty  of  the  court  to  search  the 
petition  to  ascertain  whether  it  states  facts 
sufficient  to  entitle  plaintiffs  to  the  re- 
lief sought  It  appears  from  the  petition 
that  the  State  Auditor  refuses  to  Issue  the 
warrant  for  the  reason,  as  he  contends,  that 
there  are  not  sufficient  funds  appropriated 
to  pay  same.  Whether  there  are  funds  ap- 
propriated, now  unexpended,  which  may  be 
used  in  the  payment  of  the  claims  involved 
In  this  proceeding,  depends  upon  the  con- 
struction of  the  provisions  of  an  act  of  the 
Legislature  purported  to  have  been  approv- 
ed by  the  Governor  In  part  on  March  27, 
1909,  and  upon  the  effect  of  the  Governor's 
attempted  approval  In  part  and  disapproval 
in  part  of  said  act.   Laws  1909.  c.  3,  art  26. 

It  is  the  contention  of  plaintiffs,  first  that 
by  the  second  section  of  that  act  $343,493.05 
is  appropriated  to  defray  the  expenses  of 
the  State  University  for  the  years  1909-10 
and  1910-11;  and,  second,  if  they  be  In  er- 
ror as  to  this,  that  by  the  first  section  there 
Is  appropriated  $285,810.23  for  said  purpos- 
es, and  that  in  either  event  there  is  suffi- 
cient amount  of  the  sum  appropriated  by 
said  act  now  unexpended,  to  pay  the  claims 
which  form  the  basis  of  this  action.  It  ap- 
pears from  the  petition  that  the  State  Au- 
ditor contends,  on  the  other  hand,  that  the 
bill  as  adopted  by  the  Legislature  appropriat- 
ed only  $285,810.23,  and  that  $94,800  of  said 
amount  was  disapproved  by  the  Governor, 
leaving  a  total  appropriation  in  the  sum  of 
$191,010.23.  It  appears  that  when  the  Gov- 
ernor came  to  consider  whether  he  should 
approve  or  disapprove  this  act,  he  was  of 
the  opinion  that  it  fell  within  the  provisions 
of  section  12,  art  6,  Const,  and  that  he  was 
authorized  thereby,  not  only  to  approve  or 
disapprove  any  item  in  toto,  but  to  reduce 
any  item  or  items  to  a  smaller  sum  than 
approved  by  the  Legislature,  and,  after  such 
reduction,  approve  the  Item.  But  under  our 
view  of  the  legal  effect  of  the  Governor's 
acts,  It  is  not  necessary  to  determine  wheth- 
er said  section  12,  art  6,  Const,  confers  up- 
on the  Governor  power  to  approve  a  part 
of  an  item  of  a  bill  and  disapprove  the  re- 
mainder of  the  same  item.  We  believe  that 
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the  questions  presented  by  this  proceeding 
and  a  consideration  thereof  will  be  made 
more  intelligible  and  effectual  by  setting  out 
in  full  the  act  of  the  Legislature  involved, 
which  is  as  follows: 

"Section  1.  There  is  hereby  appropriated 
out  of  the  state  treasury  the  sum  of  two 
hundred  eighty-five  thousand,  eight  hundred 
ten  and  twenty-three  hundredths  dollars,  or 
so  much  thereof  as  may  be  necessary,  for 
the  support  and  maintenance  of  the  State 
University  at  Norman  for  the  biennial  peri- 
od, beginning  July  1,  1009,  and  ending  June 
30,  1011;  and  for  other  and  miscellaneous 
purposes,  and  the  State  Auditor  shall  draw 
warrants  upon  the  State  Treasurer  for  such 
portion  thereof  as  may  be  found  to  be  due 
upon  auditing  the  respective  claims  in  favor 
of  the  person  or  persons  to  whom  such 
claims  are  allowed ;  provided,  that  all  claims 
and  accounts  against  the  state  shall  be  sworn 
to  as  true  and  correct  accounts  before  being 
audited. 

"Sec.  2.  The  appropriation  for  the  State 
University  at  Norman  shall  be  apportioned 
as  follows: 

Salary.  1909-10.  1910-11. 

President   $  4,000  00  $  4.000  00 

84  professors.  Including  libra- 
rian, register  and  purchasing 
agent,  drawing  from  $1,500  to 

**.«»    65,760  00     66,760  00 

88  professors  including  regis- 
ter, librarian  and  purchasing 
agent,  drawing  from  11,500  to 

12.600    61,826  00 

14  associate  professors,  Includ- 
ing secretary,  drawing  from 

81,250  to  tl.500   19,260  00 

15  associate  professors.  Includ- 
ing secretary,  drawing  from 

9X460  to  81,600  ,..  J0.400  00 

4  assistant    professors  from 

81,000  to  81.360   4,700  00 

5  assistant    professors  from 

81.000  to  81,350  %   6,000  00 

16  instructors   from    8800  to 

H.000    13,500  00 

18    Instructors   from   8800  to 

H.OOO   16,200  00 

Student  helpers   6,926  00      6,625  00 

Total  for  each  year  $103,126  00  8114,450  00 

Total  for  biennial  period  end- 
ing June  80,  1911  $217,676  00 

Current  Expenses. 

For  printing  $  1,500  00  $  1,600  00 

"  freight,  dray  age  and  ex- 
press   8,000  00  8,860  00 

"  advertising   2,600  00  8,000  00 

"  postage    1,600  00  1,760  00 

"  fuel  and  maintenance  of 

power  plant    8,000  00  8,250  00 

"  rent    1,000  00  1,500  00 

"  necessary  repairs  to  build- 
ings and  maintenance  of 

grounds    8,500  00  4,750  00 

"  traveling  expenses   1,800  00  8,000  00 

"  Insurance  on  new  building  1,000  00  1,000  00 

Total  for  each  year  $  18,800  00  $  22,000  00 

Total  for  biennial  period  end- 
ing June  SO,  1911  $  40,800  00 


Departments.  1909-10.  1910-11. 

For  apparatus  and  supplies  for 
departments  of  botany,  bac- 
teriology,  histology,  pathol- 

•  ogy,  zoology,  pharmacy,  en- 
gineering, physiology,  chem- 
istry, medicine,  geology,  me- 
teorology,    psychology  and 

physical  training.......  $  26,776  00  $  18,031  56 

For  maps,  charts  and  models 
and  Instruments  for  depart- 
ments of  history,  psychology, 

Greek  and  physiology   1,100  00      1,100  00 

For  books,  periodicals  for 
University  and  departmental 

libraries    6,400  00      6,141  60 

For  dean  of  women,  work  with 
girls  and  developing  this  de- 
partment   66000  6500O 

For  apparatus,  chemicals  and 
assistants  for  the  state  pure  - 
food  and  public  health  lab- 
oratories and  work   2,660  00      4.100  0O 

Total  for  each  year  ,.  $  36,675  00  $  80,023  06 

Total  for  biennial  period  end- 
ing June  80,  1911  $  66,698  05- 

Admlnlstratlve  Offices. 

For  furniture  and  equipment 

for    the    offices,  reception 

rooms  and  parlors  in  the  new 

buildings   $  2.750  00  $     600  00 

For  office  supplies,  typewrit- 
ers,  etc   1,470  00      1,200  0O 

Total  for  each  year  $  4,220  00  $  1,800  0O 

Total  tor  biennial  period  end- 
ing June  30,  1911  $  6,020  00- 

Total  for  summer  school  $  6,000  00  $  6,000  00 

Total  for  biennial  period  end- 
ing June  30.  1911  $  10.000  OO 

Total  incidentals   $  1,000  00  $  2,600  00 

Total  for  biennial  period  end- 
ing June  30,  1911  $  8.500  00 

Grand  Total    8167,720  00  $175,773  06- 

$343,493  OS- 
Less  the  following  amounts: 
Special  levies  appropriated  in 

Senate  Bill  358  $  14,219  88 

Sec.    18    money  appropriated 

by  House  Bill  836   48,463  60 

  8  57,682  8» 

$285,810  23- 

"March  27,  1000,  approved,  except 

"As  to  item  Sec  2— $55,750  reduced  to  $48,. 
450,  and  $61,325  reduced  to  $54,025. 

"Also  as  to  item  Sec.  2— $10,250  reduced 
to  $14,250,  and  $20,400  reduced  to  $15,400. 

"Also  as  to  item  Sec.  2— $4,700  reduced  to 
$4,000,  and  $6,000  reduced  to  $5,300. 

"Also  as  to  item  Sec  2— $13,500  reduced  to 
$5,500,  and  $16,200  reduced  to  $8,200. 

"Also  as  to  item  Sec  2— $5,025  reduced  to 
$1,025,  and  $6,525  reduced  to  $2,525. 

"Also  as  to  item  Sec  2— $3,000  reduced  to 
$1,000,  and  $3,250  reduced  to  $1,250. 

"Also  as  to  item  Sec  2— $2,500  reduced  to 
$500,  and  $3,000  reduced  to  $1,000. 

"Also  as  to  item  Sec.  2— $1,500  reduced  to- 
$500,  and  $1,750  reduced  to  $750. 


Digitized  by  Google 


912 


113  PACIFIC 


REPORTER 


(OkL 


"Also  as  to  item  Sec.  2— $3,500  reduced  to 
$2,500,  and  $4,750  reduced  to  13,730. 

"Also  as  to  item  Sec.  2 — $1,800  reduced  to 
$800,  and  $2,000  reduced  to  $1,000. 

"Also  as  to  item  Sec.  2— $25,775  reduced  to 
$20,775,  and  $18,031.55  reduced  to  $13,031.55. 

"Also  as  to  item  Sec  2 — $5,400  reduced  to 
$2,400,  and  $6,141.50  reduced  to  $3,141.50. 

"Also  as  to  item  Sec.  2— $2,650  reduced  to 
$1,650,  and  $4,100  reduced  to  $3,100. 

"Also  as  to  item  Sec  2 — $2,750  reduced  to 
$1,250,  and  $600  reduced  to  $300. 

"Also  as  to  item  Sec  2— $1,470  reduced  to 
$970,  and  $1*200  reduced  to  $700. 

"Also  as  to  Item  Sec  2 — Summer  School 
$5,000  all  disapproved  for  year  both  fiscal 
years  and  after  said  reductions  have  been 
made  the  items  as  reduced  and  all  other 
items  approved  and  this  act  is  approved. 

"C.  N.  HaskeU,  Gov." 

It  will  be  observed  that  section  1  appro- 
priates the  sum  of  $285,810.23  for  the  sup- 
port and  maintenance  of  the  State  Universi- 
ty for  the  period  mentioned  therein.  This, 
in  our  opinion,  is  the  first  and  only  item  of 
appropriation  contained  in  the  act  It  ap- 
pears, however,  that  the  Governor  construed 
the  second  section  as  making  items  of  ap- 
propriation, and  that  he  has  attempted  to 
disapprove  in  part  certain  of  the  items  con- 
tained therein.  But  that  this  section  will 
not  bear  that  construction  we  think  is  per- 
ceivable from  the  first  clause  of  the  section, 
as  well  as  from  a  consideration  of  the  entire 
section.  The  first  clause  of  the  second  sec- 
tion does  not  state  that  an  appropriation  or 
appropriations  are  made,  but  that  "the  ap- 
propriation for  the  State  University  at  Nor- 
man shall  be  apportioned  as  follows."  The 
aggregate  amount  apportioned  by  said  sec- 
tion is  $343,493.05,  which  exceeds  the  amount 
appropriated  by  section  1;  but,  at  the  close 
of  the  second  section,  there  occurs  the  fol- 
lowing language:  "Less  the  following 
amounts:  Special  levies  appropriated  in  Sen- 
ate Bill  No.  358,  $14,392.32.  Section  13  mon- 
ey appropriated  by  House  BUI  336,  $43,463.- 
50.  Total  $57,682.82."  A  reference  to  Senate 
Bill  358  and  House  Bill  336  aids  us  to  under- 
stand what  was  intended  by  section  2  of  the 
act  under  consideration.  House  Bill  336  di- 
rects how  the  funds  derived  from  the  rentals 
on  section  13  granted  by  the  enabling  act  to 
the  state  for  the  benefit  of  the  State  Uni- 
versity, for  the  Agricultural  and  Mechanical 
College,  the  Normals,  the  University  Prep- 
aratory School,  and  the  Colored  Agricultural 
and  Normal  University  shall  be  divided  and 
distributed  among  said  Institutions ;  and  pro- 
vides that  the  State  University  shall  receive 
annually  five-eighths  of  one-third  of  the 
funds  derived  from  that  source.  Section  3 
of  that  act  appropriates  the  funds  then  on 
hand  collected  from  the  interest  and  rentals 
of  section  13,  and  apportions  as  the  amount 
to  which  the  State  University  was  entitled 
that  year  for  its  support  and  maintenance 


the  sum  of  $21,731.25.  It  appears  that  the 
Legislature  had  In  contemplation  that,  un- 
der the  provisions  of  that  act,  a  like  sum 
would  be  available  each  year  from  the  same 
source  for  the  support  and  maintenance  of 
the  State  University,  which  for  the  biennial 
period  covered  by  Senate  Bill  No.  268  would 
be  the  sum  of  $48,462.50. 

Senate  Bill  No.  858,  approved  by  the  Gov- 
ernor March  24,  1909  (Sees.  Laws  1909,  p. 
84),  appropriates  to  the  University  the  sur- 
plus funds  derived  from  territorial  levies 
made  in  the  years  1903-08,  the  sum  of  $14,- 
219.32.  But  neither  House  Bill  336  nor  Sen- 
ate Bill  358  attempts  to  direct  how  the  funds 
therein  appropriated  to  the  university  shall 
be  distributed  in  their  expenditure  In  the 
support  and  maintenance  of  that  institution. 
This  was  what  was  attempted  to  be  done  by 
section  2  of  Senate  Bill  No.  268.  That  sec- 
tion distributed  and  directed  how  the 
amounts  appropriated,  not  only  by  section  1 
of  Senate  Bill  268,  but  also  by  the  two  form- 
er acts,  to  wit,  Senate  Bill  358  and  House 
BUI  336,  shall  be  expended. 

By  section  11,  art.  6,  Const  (Snyder's 
Const  OkL  p.  81),  it  is  provided:  "Every 
bUl  which  shall  have  passed  the  Senate  and 
House  of  Representatives,  and  every  resolu- 
tion requiring  the  assent  of  both  branches  of 
the  Legislature,  shall,  before  it  becomes  a 
law,  be  presented  to  the  Governor;  if  he  ap- 
prove, he  shall  sign  it;  if  not  he  shall  re- 
turn it  with  his  objections  to  the  house  in 
which  it  shall  have  originated,  who  shall  en- 
ter the  objections  at  large  In  the  Journal 
and  proceed  to  reconsider  it  If,  after  such 
reconsideration,  two-thirds  of  the  members 
elected  to  that  house  shall  agree  to  pass  the 
bUl  or  Joint  resolution,  it  shall  be  sent  to- 
gether with  the  objections,  to  the  other 
house,  by  which  it  shall  likewise  be  reconsid- 
ered ;  and,  if  approved  by  two-thirds  of  the 
members  elected  to  that  house,  it  shall  be- 
come a  law,  notwithstanding  the  objections 
of  the  Governor.  In  all  such  cases,  the  vote 
in  both  houses  shall  be  determined  by  yeas 
and  nays ;  the  names  of  the  members  voting 
shall  be  entered  on  the  Journal  of  each  house 
respectively.  If  any  bill  or  resolution  shall 
not  be  returned  by  the  Governor  within  five 
days  (Sundays  excepted)  after  it  shaU  have 
been  presented  to  him,  the  same  shall  be  a 
law  in  like  manner  as  if  he  had  signed  it 
unless  the  Legislature  shall,  by  their  ad- 
journment prevent  Its  return,  in  which  case 
It  shall  not  become  a  law  without  the  ap- 
proval of  the  Governor.  No  bUl  shall  become 
a  law  after  the  final  adjournment  of  the  Leg- 
islature, unless  approved  by  the  Governor 
within  fifteen  days  after  such  adjournment" 
The  foregoing  provision  of  the  Constitution 
grants  to  the  Governor  the  legislative  power 
of  the  veto.  By  reason  of  that  section  no 
bUl  which  is  sent  to  the  Governor  less  than 
five  days  before  the  adjournment  of  the  Leg- 
islature can  become  a  law  without  the  ap- 
proval of  the  Governor,  unless  passed  over 
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his  veto;  and  it  cannot  become  a  law  with 
his  approval,  unless  approved  by  him  within 
16  days  after  such  adjournment  By  the 
veto  power  conferred  upon  the  Governor  by 
this  section,  he  is  authorized  to  approve  or 
disapprove  an  act  only  in  toto.  He  may  not 
approve  a  part  and  disapprove  a  part,  but 
section  12,  art  6,  Const,  provides  for  an  ex- 
ception, in  that  by  it  power  is  conferred  up- 
on the  Governor  to  approve  some  items  of 
certain  bills  and  disapprove  others.  That 
section  reads  as  follows:  "Every  bill  passed 
by  the  Legislature  making  appropriations  of 
money  embracing  distinct  items,  shall,  before 
it  becomes  a  law,  be  presented  to  the  Gov- 
ernor; if  he  disapprove  the  bill,  or  any  item, 
or  appropriation  therein  contained,  he  shall 
communicate  such  disapproval,  with  his  rea- 
sons therefor  to  the  house  in  which  the  bill 
shall  have  originated,  but  all  items  not  dis- 
approved shall  have  the  force  and  effect  of 
law  according  to  the  original  provisions  of 
the  bill.  Any  item  or  items  so  disapproved 
shall  be  void,  unless  repassed  by  a  two-thirds 
vote,  according  to  the  rules  and  limitations 
prescribed  in  the  preceding  section  in  refer- 
ence to  other  bills:  Provided,  That  this  sec- 
tion shall  not  relieve  emergency  bills  of  the 
requirement  of  the  three-fourths  vote."  The 
meaning  of  the  foregoing  section  is  not  ob- 
scure, and  the  object  it  was  intended  to  ac- 
complish is  apparent  Without  that  provi- 
sion all  bills  of  whatever  character  could  be 
approved  or  disapproved  by  the  Governor 
only  in  their  entirety.  But  by  section  57, 
art  5,  general  appropriation  bills  may  em- 
brace more  than  one  subject;  and,  If  the 
veto  power  were  confined  to  the  whole  bill, 
the  Governor  might  often  be  required  to  de- 
stroy much  good  legislation  in  order  to  de- 
feat one  item  of  a  bill  that  was  bad,  or,  on 
the  other  hand,  be  compelled  to  approve  a 
piece  of  legislation  vicious  in  part,  in  order 
to  obtain  the  benefits  of  the  salutary  provi- 
sions of  the  same  act  It  was  to  enable  the 
Governor  to  approach  in  a  measure  the  con- 
sideration and  approval  of  a  bill  carrying 
Items  of  appropriation  with  the  same  power 
that  the  members  of  the  legislative  depart- 
ments are  authorized  to  act  upon  it  in  that 
he  may  consider  and  approve  some  of  the 
items  separately,  without  being  required  to 
approve  them  all.  But  this  power  is  con- 
ferred upon  him  only  as  to  bills  that  make 
appropriations  of  money  "embracing  distinct 
Items,"  and  it  was  contemplated  that  it 
should  apply  only  to  those  bills  where  more 
than  one  item  of  appropriation  was  made. 
Whether  the  power  to  approve  some  of  the 
distinct  items  of  an  appropriation  bill  and 
to  disapprove  others  carries  with  it  the  pow- 
er to  reduce  any  item  to  a  sum  less  than  pro- 
vided in  the  act  and  then  approve  it  as 
seems  to  have  been  the  opinion  of  the  Gov- 
ernor, is  not  here  necessary  to  determine; 
for,  upon  the  more  serious  reason  that  the 
act  under  consideration  does  not  fall  within 
the  class  of  acts  embraced  in  section  12,  art 
118  P.-58 


6,  the  Governor  was  without  power  to  ap- 
prove the  bill  In  part  and  disapprove  it  in 
part 

In  State  v.  Holder,  76  Miss.  158,  23  South. 
643,  a  very  similar  constitutional  provision 
was  considered  as  applied  to  an  act  some- 
what similar  to  the  act  under  consideration 
In  the  instant  case.  The  act  in  that  case  by 
one  of  its  sections  appropriated  certain  sums 
of  money  for  the  support  and  maintenance 
of  the  Industrial  Institute  and  College  of 
Mississippi.  Other  sections  of  the  act  pro- 
vided how  drafts  on  said  fund  should  be 
drawn  and  approved,  and  upon  what  con- 
ditions the  money  appropriated  should  be- 
come available.  The  fund  appropriated  by 
the  act  for  wages  and  salaries  was  not  to 
become  available,  unless  the  board,  of  trus- 
tees first  adopted  and  enacted  rules  and  by- 
laws, first  conferring  upon  the  president  of 
the  institution  certain  powers;  and,  second, 
providing  for  equal  dormitory  privilege  to  all 
pupils.  The  Governor  approved  the  portion 
of  the  act  making  the  appropriation  and  cer- 
tain portions  of  the  act  prescribing  the  con- 
ditions upon  which  It  should  become  avail- 
able, but  disapproved  that  portion  which  re- 
quired the  conferring  upon  the  president  of 
the  college  (11)  certain  powers.  The  consti- 
tutional provision  governing  in  that  case  was 
as  follows:  "Sec.  78.  The  Governor  may 
veto  parts  of  any  appropriation  bill  and  ap- 
prove parts  of  the  same,  and  the  portions 
approved  shall  be  law."  Const  1800.  The 
court  in  construing  this  provision,  and  hold- 
ing that  it  did  not  apply  to  the  act  under 
consideration  in  that  case,  said:  "The  true 
meaning  of  section  73  is  that  an  appropria- 
tion bill  made  of  several  parts — that  is,  dis- 
tinct appropriations,  different  separable, 
each  complete  without  the  others,  which  may 
be  taken  from  the  bill  without  affecting  the 
others,  which  may  be  separated  into  different 
parts  complete  in  themselves — may  be  ap- 
proved and  become  law  in  accordance  with 
the  legislative  will,  while  others  of  like  char- 
acter may  be  disapproved  and  put  before  the 
Legislature  again,  dissociated  from  the  other 
appropriations.  To  allow  a  single  bill,  en- 
tire, inseparable,  relating  to  the  one  thing, 
containing  several  provisions,  all  complemen- 
tary of  each  other  and  constituting  one 
whole,  to  be  picked  to  pieces,  and  some  of  the 
pieces  approved  and  others  vetoed,  is  to  di- 
vide the  indivisible,  to  make  one  of  several, 
to  distort  and  pervert  legislative  action,  and, 
by  veto,  make  a  two-thirds  vote  necessary  to 
preserve  what  a  majority  passed  allowable 
as  to  the  entire  bill,  but  inapplicable  to  a 
unit  composed  of  divers  complementary 
parts,  the  whole  passed  because  of  each." 

The  bill  in  the  case  at  bar  does  not  em- 
brace distinct  items  of  appropriations.  It 
embraces  a  single  item,  with  direction  how 
that  item  shall  be  expended,  together  with 
directions  as  to  how  other  items  of  appro- 
priation made  by  other  acts  of  the  Legisla- 
ture shall  be  apportioned  and  expended. 
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The  Governor's  power  to  approve  or  disap- 
prove same,  therefore,  Is  not  derived  from 
section  12,  art  6,  Const,  but  from  section  11, 
supra.  Under  that  section,  since  the  bill  was 
presented  to  the  Governor  less  than  five  days 
before  the  adjournment  of  the  Legislature, 
approval  of  the  whole  bill  by  him  was  nec- 
essary within  15  days  after  its  adjournment 
in  order  for  it  to  become  a  law.  This  be 
never  did.  He  attempted  to  approve  the  bill 
in  part  and  disapprove  it  in  part  But  since 
he  was  without  authority  thus  to  approve 
the  bill,  his  sanction  of  parts  of  the  bill  was 
ineffectual  to  give  those  parts  the  force  of 
a  law.  Whether,  if  the  Governor  had  under- 
stood his  powers  relative  to  the  bill  differ- 
ently, he  would  have  approved  the  whole  bill, 
including  those  items  disapproved  by  him  be- 
cause in  his  judgment  they  were  excessive, 
can  only  be  conjectured.  What  he  did  do  la 
a  matter  of  record.  He  did  not  approve  the 
entire  bill,  but  specifically  disapproved  por- 
tions of  it 

It  follows  that  the  bill  never  became  a 
law,  and  that  the  State  Auditor  is  without 
authority  and  under  no  duty  to  draw  war- 
rants upon  the  funds  purported  to  be  appro- 
priated thereby.  The  relief  sought  by  plain- 
tiffs is  denied. 

TURNER,  a  J.,  and  WILLIAMS,  KANE, 
and  DUNN,  JJ.,  concur. 


FLOOD  v.  STATE  ex  rel.  CALDWELL. 
(Supreme  Court  of  Oklahoma.   Jan.  10,  1911.) 

(SyUabm  by  the  Court.) 

L  Constitutional  Law  (|  76*>— Executive 
Powebb— Prohibition  Law— Counsel  to 
Govebnob— Validity  of  Statute. 

Section  24.  art.  S.  of  the  enforcing  act 
(Seas.  Laws,  1907-08,  p,  612),  empowering  the 
Governor  to  appoint  an  attorney  as  counsel  to 
the  Governor,  whose  duty  it  shall  be  to  enforce 
the  provisions  of  said  act,  relating  to  the  pro- 
hibition, etc.,  of  intoxicating  liguors,  etc,  is 
not  repugnant  to  section  1,  art.  4,  of  the  Con- 
stitution. 

(a)  Such  officer  as  counsel  to  the  Governor  is 
authorized  to  bring  actions  in  the  name  of  the 
state  to  recover  penalties  under  said  act 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Dec.  Dig.  ft  76.*] 

2.  Appeal  and  Ebbob  (ft  1078*)— Review- 
Waiver. 

Same  as  paragraph  7  of  syllabus  in  Noble 
State  Bank  v.  Haskell  et  al.,  22  Okl.  48,  97 
Pac.  590. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ftft  4256-4261;  Dec  Dig.  ft 
1078.*] 

Error  from  Superior  Court  Oklahoma 
County;  A.  N.  Munden,  Judge. 

Action  by  the  State,  on  relation  of  Fred 
S.  Caldwell,  against  Z.  T.  Flood.  Judgment 
for  relator,  and  defendant  brings  error. 
Affirmed. 


E.  G.  McAdams,  for  plaintiff  in  error. 
F.  8.  Caldwell,  for  defendant  In  error. 

WILLIAMS,  J.  The  following  questions 
are  raised  In  the  petition  in  error:  (1)  Is 
section  24  of  article  8  of  the  enforcing  act 
(Seas.  Laws  1907-08,  p.  612),  empowering 
the  Governor  to  appoint  an  attorney  as 
counsel  to  the  Governor,  whose  duty  it  shall 
be  to  enforce  said  act  repugnant  to  section  l 
of  article  4  of  the  Constitution,  and  has  (a) 
Fred  S.  Caldwell,  as  counsel  to  the  Governor, 
the  authority  to  institute  this  action  in  the 
name  of  the  state?  (2)  Is  section  12  of  arti- 
cle 8  of  the  enforcing  act  (Seas.  Laws  1907- 
08,  p.  607 ;  Comp.  Laws  1909,  ft  4191)  in  con- 
flict with  section  2  of  article  7  of  the  Con- 
stitution? 

1.  In  Childs  v.  State,  113  Pac  545,  recently 
decided  by  the  Criminal  Court  of  Appeals 
of  this  state,  but  not  yet  officially  reported, 
this  proposition  was  determined  adversely 
to  the  contention  of  the  plaintiff  in  error. 
In  Ex  parte  Justus,  110  Pac.  906,  this  court 
quoted  from  Griffin  v.  Tucker,  102  Tex.  420, 
118  S.  W.  635,  the  following  excerpt  with  ap- 
proval: "Ordinarily  this  court  follows  the 
construction  given  to  penal  statutes  by  the 
Court  of  Criminal  Appeals,  since  the  enforce- 
ment of  such  statutes  must  be  in  accordance 
with  such  construction.  •  •  •  "  Section  24, 
art  8,  supra,  is  not  a  penal  statute.  But  it 
has  to  do  almost  solely  with  the  enforcement 
of  such  statutes.  No  federal  question  being 
involved,  the  judgment  of  such  court  on  such 
statute,  except  as  it  may  be  incidentally  in- 
volved in  civil  actions  to  recover  penalties  or 
remove  certain  officers  under  the  enforcing 
act  is  not  only  final,  but  practically  exclusive. 
We  therefore  follow  the  conclusion  therein 
reached. 

2.  This  question  Is  neither  assigned  as  er- 
ror nor  argued  as  such  in  the  brief  of  plaintiff 
in  error.  Therefore  it  will  be  treated  as 
waived. 

The  order  of  the  lower  court  Is  affirmed 
All  the  Justices  concur. 


TWIN  VALLEY  TELEPHONE  CO.  v. 
MITCHELL  et  al. 
(•Supreme  Court  of  Oklahoma.   Nov.  16,  1910.) 

(Byllabu$  by  the  Court.) 

1.  Sunday  (ft  7*)  —  Telegraphs  and  Tele- 
phones— Service  on  Sunday. 

A  telephone  exchange  can  be  required  to 
be  kept  open  and  operated  on  Sundays  only  at 
such  time  as  works  of  necessity  or  charity  and 
other  lawful  acts  may  reasonably  require  the 
use  of  the  same. 

[Ed.  Note.— For  other  cases,  see  Sunday, 
Cent  Dig.  ftft  14-20;  Dec  Dig.  ft  7.*] 

2.  Sunday  (ft  7*)  — •  Telegraphs  and  Tele- 
phones—Sufficiency  of  Service. 

A  telephone  company  is  required  to  operate 
its  exchange  during  reasonable  hours  of  every 
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day  in  the  week,  Including  Sunday,  in  order  to 
comply  with  its  charter  and  franchise  obliga- 
tions. 

(a)  As  to  what  are  reasonable  hours  depends 
npon  the  size  of  the  town  or  village,  the  num- 
ber of  patrons,  and  the  amount  of  income  and 
expense,  and  the  demand  for  service. 

(b)  What  may  be  reasonable  hours  on  a  week 
day  may  be  unreasonable  hours  on  Sundays. 

[Ed.  Note.— For  other  cases,  see  Sunday, 
Cent  Dig.  SI  14-20;  Dec.  Dig.  |  7.*] 

8.  Telegraphs  and  Telephones  (f  81*)  — 
Proceedings  to  Compel  Service— Admis- 
sibility of  Evidence. 

When  it  is  proposed  to  make  an  order  re- 
quiring a  telephone  company  to  keep  open  and 
operate  an  exchange  in  a  town  of  800  people  at 
every  minute  during  every  day  of  the  week,  day, 
and  night,  including  Sunday,  evidence  is  admis- 
sible to  show  that  such  could  not  be  done  except 
at  a  pecuniary  loss  to  the  telephone  company. 

ia)  Evidence  is  also  admissible  to  show  the 
reasonable  demand  for  service  during  the  night- 
time of  every  day  in  the  week,  and  also  during 
the  daytime  on  Sundays. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  §  31.*] 

(Additional  Syllabus  by  Editorial  Staff.) 

4.  Telegraph s  and  Telephones  (f  81*)  — 
Regulation  bt  Corporation  Commission 
—Unreasonable  Rules. 

An  order  of  the  Corporation  Commission 
by  virtue  of  Const,  art  9,  f  18,  giving  the 
commission  authority  to  supervise  transmission 
companies  doing  business  in  the  state  as  to  the 
performance  of  their  public  duties  and  charges 
therefor,  requiring  a  telephone  company  to  be 
kept  open  and  operated  during  the  nighttime  at 
a  pecuniary  loss  when  the  patronage  of  the 
company  will  not  reasonably  support  the  op- 
eration of  the  exchange  during  such  nighttime, 
is  unreasonable  and  unjust. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec  Dig.  g  31.*] 

6.  Telegraphs  and  Telephones  (I  81*)  — 
Jurisdiction  op  Corporation  Commission. 
Under  Const  art.  9,  I  5,  providing  that  all 
telephone  lines  operated  for  hire  shall  receive 
and  transmit  each  other's  messages,  etc.,  under 
such  rules  as  shall  be  prescribed  by  law  or  by 
any  commission  created  for  that  purpose,  only 
telephone  lines  operated  for  hire  are  placed  un- 
der the  jurisdiction  of  the  Corporation  Com- 
mission, and  rural  or  farmers'  lines  operated  on 
the  mutual  plan,  without  charges  or  toll  for 
use  of  the  lines,  are  not  subject  to  the  com- 
mission's regulation. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  §  81.*] 

Appeal  from  the  Corporation  Commission. 

Proceedings  by  N.  W.  Mitchell  and  anoth- 
er against  the  Twin  Valley  Telephone  Compa- 
ny. From  an  order  of  the  Corporation  Com- 
mission requiring  defendant  to  furnish  tele- 
phone service  at  all  times,  including  Sun- 
days, defendant  appeals.  Reversed  and  re- 
manded, with  instructions. 

Adelbert  Hughes,  for  appellant 

WILLIAMS,  J.  On  the  14th  day  of  Feb- 
ruary, 1910,  W.  N.  Mitchell  filed  a  complaint 
with  the  Corporation  Commission,  alleging 
that  appellant  as  a  telephone  company,  was 
engaged  in  transmitting  messages  by  wire  be- 
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tween  poinls  in  said  state  and  operated  an 
exchange  in  the  town  of  Morrison,  charging 
stipulated  prices  for  the  rentals  of  its  phones, 
etc.;  that  said  company  refused  to  keep  its  of- 
fices open  on  the  first  day  of  the  week,  known 
as  Sunday,  and  would  not  receive  or  send 
any  telephone  messages  on  said  day,  much  to 
the  inconvenience  of  its  subscribers.  Then 
follows  a  prayer  that  said  company  be  re- 
quired to  keep  its  office  open  and  receive  and 
transmit  messages  on  Sunday,  the  same  as 
any  other  day.  After  notice  on  said  compa- 
ny, a  hearing  was  had  on  March  9,  1910,  at 
which  the  complainant  testified  substantially 
that  he  was  a  subscriber  of  said  telephone 
company,  and  had  been  for  about  three 
years;  that  when  he  first  became  a  subscrib- 
er, the  subscribers  had  service  every  day; 
that  about  the  first  of  the  year,  1910,  the 
company  adopted  the  rule  not  to  keep  the  ex- 
change office  open  on  Sunday  from  8  a.  m. 
to  2  p.  m.  and  from  4  p.  m.  during  the  bal- 
ance of  the  day;  that  he  resided  on  a  rural 
route  out  on  a  farm  about  four  miles  from 
said  town,  which  has  a  population  of  about 
800;  that  he  paid  for  said  phone  during 
the  first  year  $25,  during  the  second  year  $20, 
and  for  the  third  year  $18;  that  when  the 
manager  of  the  Twin  Valley  Telephone  Com- 
pany came  to  his  place  to  collect  for  the 
year  1910,  he  stated  he  had  discontinued 
service  on  Sunday,  and  that  witness  stated  to 
him  that  he  did  not  care  to  keep  his  phone 
unless  he  could  get  service  when  he  needed 
it  and  the  phone  was  taken  out  that  day, 
he  paying  him  up  to  the  date  that  it  was 
taken  out,  to  wit  the  13th  day  of  January, 
1910;  that  it  occurred  to  him  shortly  after 
the  manager  left  that  he  could  get  service 
and  could  get  redress  through  the  Corpora- 
tion Commission,  and  wrote  to  the  Corpora- 
tion Commission,  and  asked  them  in  regard 
to  it  and  received  a  letter  from  said  commis- 
sion stating  that  any  telephone  company, 
large  or  small,  doing  business  in  the  state  of 
Oklahoma,  would  be  required  to  give  service 
at  any  and  all  times;  that  he  notified  the 
company  to  then  reinstall  his  phone;  that 
that  date  was  the  26th  day,  of  January,  when 
he  paid  the  year's  phone  rent,  and  then  filed 
this  complaint  On  cross-examination  as  to 
what  business  the  subscribers  would  be  like- 
ly to  have  that  would  require  talking  over 
the  phone  lines  by  means  of  the  exchange  on 
Sunday,  the  witness  stated  that  they  might 
want  to  call  a  doctor,  that  he  had  a  neighbor 
on  the  west  of  him  who  had  tried  to  call  a 
doctor,  and  could  not  get  service  on  Sunday, 
and  that  he  had  to  go  the  distance  of  4% 
miles  to  town  to  get  the  doctor;  that  at  all 
times  the  subscribers  did  not  need  the  phone 
on  Sunday,  but  they  felt  that,  if  they  paid 
for  the  service,  they  should  have  it  at  any 
and  all  times,  including  Sunday.  Whereupon, 
on  objection,  further  evidence  was  not  per- 
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mltted  to  be  offered  as  to  the  reasonably  nec- 
essary use  of  the  phones  on  Sunday. 

A  portion  of  the  record  la  In  words  and 
figures  as  follows:  "By  Mr.  Hughes:  I  would 
like  to  state  that  It  Is  the  desire  of  the  tele- 
phone company  to  comply  with  the  law. 
There  Is  no  disposition  not  to  do  that  on  our 
part  We  want  the  commission  to  make  any 
order  that  might  be  agreeable  to  the  people 
of  the  country.  By  Mr.  Watson:  Now  I  will 
state,  Mr.  Hughes,  In  response  to  your  ques- 
tion or  remark,  that  the  commission  had  In  a 
former  case  of  this  kind  that  came  before  It 
made  a  ruling  that  the  telephone  business 
In  this  state,  they  are  a  public  service  busi- 
ness, and  under  our  laws  and  Constitution  re- 
quired to  give  service  to  the  people  when  de- 
manded, and  all  times,  and  the  commission— 
I  don't  see  how  it  could  make  an  order  other- 
wise than  to  require  the  telephone  companies 
of  this  state  to  give  service  when  the  patrons 
of  their  lines  require  it  It  is  a  question 
that  is  provided  for  in  the  Constitution  and 
laws  of  our  state.  They  shall  give  physical 
connection  where  required  and  service  when 
required,  and  the  commission  couldn't  make 
an  order  where  a  complaint  has  been  filed 
and  asking  for  this  service.  They  couldn't 
make  an  order  otherwise  than  to  have  that 
service  given.  By  Mr.  Hughes:  Now,  does 
that  apply  to  the  very  small  cross-road  towns? 
By  Mr.  Watson:  No  exceptions  to  it  when 
required.  By  Mr.  Hughes:  Well,  I  presume 
if  it  please  your  honor  that  the  question  in- 
volved In  this  case  may  be  of  such  Interest 
to  the  telephone  companies  that  even  In  view 
of  that  ruling  I  shall  proceed  with  the  evi- 
dence. I  would  like  to  proceed  with  the  evi- 
dence. By  Mr.  Watson:  The  people  in  the 
country  subscribe  to  the  telephone  service 
with  the  view  of  getting  that  at  any  time 
they  might  need  that  service.  They  cannot 
tell  at  what  time  one  member  of  the  family 
"may  become  seriously  111  and  they  may  need 
a  doctor  or  some  other  assistance,  and  for 
various  other  reasons  they  are  entitled  to 
service  they  are  paying  for.  By  Mr.  Hughes: 
Yes,  sir;  personally  I  appreciate  that  very 
readily.  By  Mr.,  Watson:  If  you  want,  In 
view  of  the  facts  mentioned  here,  if  you  want 
to  go  ahead,  all  right  By  Mr.  Hughes:  I 
think  on  behalf  of  the  independent  people  I. 
should  do  so." 

N.  S.  Lamar,  manager  of  the  Twin  Valley 
Telephone  Company,  testified,  in  substance, 
that  he  was  president  and  manager  of  said 
company  and  had  been  for  three  years;  that 
the  gross  income  of  said  company  during  that 
period  had  averaged  $113  and  some  cents  per 
month;  that  at  the  time  of  said  hearing 
they  had  87  subscribers  for  phones  in  the 
town  and  country.  We  quote  from  the  testi- 
mony: "Q.  Well,  Just  wait  a  minute.  Are 
you  in  position  to  state  your  approximate  ex- 
penditures per  month?  A.  I  can  give  the 
Items  of  it.  Q.  Well,  do  so  if  you  please. 
A.  Well,  we  have  a  man  and  furnish  team 
and  rigs —   By  Mr.  Watson:  What  is  your 


object?  By  Mr.  Hughes:  The  object  la  to 
show  that  increasing  facilities  would  destroy 
the  property.  Couldn't  pay  the  expense  In 
giving  24-hour  service.  Unable  to  do  it  finan- 
cially. We  haven't  the  money.  By  Mr.  Wat- 
son: That  would  be  immaterial  in  this  case 
from  the  fact  of  this  man  having  a  monopoly 
on  the  business  there,  and  that  prohibits  other 
parties  from  coming  In  and  Installing  a 
telephone  that  might  be  able  to  run  it  to  ad- 
vantage and  profit  to  himself.  While  this 
company  prohibits  any  one  else  from  coming, 
and  from  the  fact  of  their  having  a  monopoly 
on  the  business,  whether  that  business  pays 
them  or  not,  it  is  their  duty  under  our  law  to 
give  the  people  of  that  town  service  so  long 
as  they  remain  in  the  business,  whether  or 
not  that  Is  a  remunerative  business  to  them. 
By  Mr.  Hughes:  Is  that  the  ruling  of  the 
commission?  By  Mr.  Watson:  Yes,  sir.  By 
Mr.  Hughes:  Exception.  By  Mr.  Lamar: 
May  I  speak  a  word.  Now  the  company  had 
had  this  business  there,  ran  it  three  years, 
and  ran  behind  $2,000,  and  never  paid  any 
tax,  never  paid  any  tax  in  the  Oklahoma 
Territory  until  I  got  it  I  have  paid  $100, 
and  have  run  it  three  years,  and  have  made 
up  my  mind  to  quit  the  business  unless  I 
could  get  the  revenue  to  pay  the  expense.  I 
put  $2,400  of  my  own  money  in  it  But  at 
the  same  time  the  subscribers  don't  work 
with  the  manager  to  build  it  up.  We  have  a 
phone  with  27  subscribers  on  it  and  all  tak- 
en up  but  one  In  this  neighborhood.  And  this 
neighborhood  all  use  that  phone.  We  built 
it  up  and  tried  to  build  the  line,  but  found 
we  would  have  to  do  something  to  cut  down 
expenses.  And  the  operator  cannot  stand  it 
and  she  had  quit  By  Mr.  Watson:  Q.  You 
found  it  to  be  an  unprofitable  investment  did 
you?  A.  Yes,  sir.  Q.  That  is  your  misfor- 
tune, and  not  the  public.  You  may  conduct 
It  in  a  manner  to  destroy  your  patronage,  but 
the  public  or  rather  the  law  does  not  excuse 
you  from  giving  service  as  long  as  you  own 
that  plant  A.  We  don't  object  if  any  one 
wants  to  put  up  a  system.  Q.  But  so  long 
as  you  are  in  the  business,  the  law  requires 
you  to  give  the  service.  By  Mr.  Hughes: 
Will  the  commission  permit  me?  I  offer  to 
prove  by  this  witness  the  gross  income  per 
month  and  per  annum  of  the  telephone 
company  and  also  the  gross  expenditures  per 
month  and  per  annum,  the  loss  of  the  com- 
pany during  both  of  these  periods,  the  num- 
ber of  subscribers,  the  amount  of  tolls,  capi- 
tal stock,  amount  of  money  paid  in,  the  in- 
debtedness and  fixed  charges,  for  the  pur- 
pose of  showing  that  this  company  cannot 
with  its  assets  available,  or  that  will  be 
available  in  the  near  future,  comply  with 
the  order  of  the  commission  if  it  is  required 
to  give  24-hour  service  and  continue  to  do 
business,  and  that  the  denial  of  the  introduc- 
tion of  this  evidence  is  a  taking  of  property 
without  due  process  of  law,  and  Is  denying 
to  the  telephone  company  an  equal  protec- 
tion of  the  law.  I  believe  that  Is  all.  I  Just 
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wanted  to  make  the  record  clear.  I  believe 
that  is  all.  By  Mr.  Watson:  Overruled.  By 
Mr.  Hughes:  Note  an  exception.  I  believe 
the  practice  requires* the  making  of  an  order 
to  make  and  serve  a  case-made.  I  don't 
know  that  the  case  is  going  to  be  appealed, 
but,  in  the  event  it  is,  would  like  to  have 
the  time  to  serve  a  case-made.  By  Mr.  Wat- 
son: Well,  you  know  what  the  law  requires." 

The  order  of  the  commission  is  in  words 
and  figures  as  follows:  "The  complainant  is 
a  farmer  living  about  four  miles  nbrthwest 
of  Morrison,  and  is  a  subscriber  to  the  tele- 
phone company,  and  pays  a  stipulated  rental 
per  annum  for  services.  The  defendant,  the 
Twin  Valley  Telephone  Company,  is  duly  or- 
ganized under  and  pursuant  to  the  laws  of 
the  state  of  Oklahoma,  with  its  main  office 
in  the  town  of  Morrison,  and  Is  doing  a 
general  telephone  business.  Complainant  al- 
leges that  he  and  other  subscribers  do  not 
receive  the  service  they  are  entitled  to  on 
the  first  day  of  the  week,  commonly  called 
Sunday,  in  that  the  defendant  closes  its 
office  during  the  hours  of  8  a.  m.  to  2  p.  m. 
and  from  4  p.  m.  for  the  rest  of  the  day. 
Defendant  admits  of  this  being  true.  It  is 
the  opinion  of  the  commission  that  when  a 
telephone  company  makes  a  charge  for  serv- 
ice, or  when  such  company  is  serving  the  pub- 
lic whether  for  pay  or  free  of  charge,  It 
should  so  equip  Its  office  or  offices  as  to  render 
service  to  Its  patrons  at  any  or  all  times.  It 
Is  therefore  ordered  that  on  or  before  Au- 
gust 1,  1910,  the  defendant,  the  Twin  Valley 
Telephone  Company,  shall  so  equip  its  offices 
as  to  render  efficient  telephone  service  both 
day  and  night  at  any  fractional  part  of  the 
minutes  on  each  day  of  the  week,  and  shall 
continue  to  maintain  such  service  until  fur- 
ther ordered  by  the  commission.  Defendant 
excepts."  , 

This  case  Is  now  properly  before  this 
court  on  appeal  for  review.  The  question 
for  determination  Is  whether  under  this  rec- 
ord the  order  of  the  commission  requiring 
appellant  to  render  "telephone  service  both 
day  and  night  at  any  fractional  part  of  the 
minutes  of  every  day  of  the  week,"  includ- 
ing Sunday,  is  a  reasonable  requirement, 
though  It  can  be  done  only  at  a  pecuniary 
loss.  It  will  be  observed  that  the  main  pur- 
pose of  the  complainant  was  to  have  tele- 
phone service  afforded  all  day  during  each 
Sunday.  In  Walsh  v.  Chicago,  Milwaukee 
&  St  Paul  Ry.  Co.,  42  Wis.  23,  24  Am.  Rep. 
376,  it  is  said:  "It  is  manifest  that  the  ac- 
tion is  not  sustainable  for  a  breach  of  duty 
as  carrier,  because  the  defendant  was  under 
no  obligation  to  carry  the  plaintiff  or  any 
other  person  on  its  road  on  that  day.  It 
does  not  run  passenger  trains  on  Sunday  for 
the  accommodation  of  the  public,  nor  does 
it  hold  itself  out  to  the  world  as  ready  to 
engage  in  the  transportation  of  passengers 
on  that  day.  If  the  plaintiff  had  presented 
himself  at  the  passenger  depot  on  the  morn- 
ing of  the  14th  of  September,  offered  to  pay 


the  usual  fare,  and  insisted  upon  being  car- 
ried to  Watertown  that  day,  it  is  very  evi- 
dent that  it  would  not  have  been  a  breach 
of  duty  for  the  defendant  to  have  refused  to 
carry  him.  The  common  carrier  is  bound  to 
transport  an  individual  upon  being  paid  a 
reasonable  rate  of  fare,  unless  it  has  a  valid 
excuse  for  not  performing  that  duty.  Here 
the  defendant  had  a  perfectly  valid  excuse 
for  not  running  its  passenger  trains  on  Sun- 
day (section  4595,  c.  186,  Rev.  St  1898),  and 
this  was  doubtless  well  understood  by  the 
plaintiff."  Said  section  4595  of  chapter  186 
is  in  words  and  figures  as  follows:  "Any 
person  who  shall  keep  open  his  shop,  ware- 
house or  workhouse,  or  shall  do  any  manner 
of  labor,  business  or  work,  except  only  works 
of  necessity  and  charity,  or  be  present  at 
any  dancing  or  public  diversion,  show  or  en- 
tertainment or  take  part  in  any  sport  game 
or  play,  on  the  first  day  of  the  week,  shall 
be  punished  by»  fine  not  exceeding  ten  dol- 
lars; and  such  day  shall  be  understood  to 
include  the  time  between  the  midnight  pre- 
ceding and  the  midnight  following  the  said 
day,  and  no  civil  process  shall  be  served  or 
executed  on  said  day."  The  statutes  in 
force  In  Oklahoma  relating  to  Sunday  or  the 
first  day  of  the  week  are  in  words  and  fig- 
ures as  follows:  "The  first  day  of  the  week 
being  by  very  general  consent  set  apart  for 
rest  and  religious  uses,  the  law  forbids  to 
be  done  on  that  day  certain  acts  deemed 
useless  and  serious  Interruptions  of  the  re- 
pose and  religious  liberty  of  the  community." 
Section  2057,  Comp.  Laws  Okl.  1909 ;  section 
1886,  St  1890.  "Any  violation  of  this  pro- 
hibition Is  Sabbath  breaking."  Section  2058, 
Comp.  Laws  1909;  section  1887,  St.  1890. 
"Under  the  term  'day'  as  employed  in  the 
phrase  'first  day  of  the  week,'  In  the  seven 
sections  following,  is  included  all  the  time 
from  midnight  to  midnight"  Section  2059, 
Comp.  Laws  1909;  section  1888,  St.  1890. 
"The  following  are  acts  forbidden  to  be  done 
on  the  first  day  of  the  week,  the  doing  of 
any  of  which  is  Sabbath  breaking,  1st  Ser- 
vile labor.  2nd.  Public  sports.  3rd.  Trades, 
manufactures  and  mechanical  employments. 
4th.  Public  traffic.  5th.  Serving  process,  un- 
less authorized  by  law  so  to  do."  Section  2060,  . 
Comp.  Laws  1909 ;  section  1889,  St.  1890.  "All 
manner  of  service  labor  on  the  first  day  of 
the  week  is  prohibited,  excepting  works  of 
necessity  or  charity."  Section  2061,  Comp. 
Laws  1909,  section  1890,  St.  1890.  "It  "is  a 
sufficient  defense  in  proceedings  for  servile 
labor  on  the  first  day  of  the  week,  to  show 
that  the  accused  uniformly  keeps  another 
day  of  the  week  as  holy  time,  and  does  not 
labor  upon  that  day,  and  that  the  labor  com- 
plained of  was  done  in  such  manner  as  not 
to  Interrupt  or  disturb  other  persons  on  ob- 
serving the  first  day  of  the  week  as  holy 
time."  Section  2062,  Comp.  Laws  1909; 
section  1891,  St  1890.  "All  shooting,  sport- 
ing, horse  racing,  gaming  or  other'  public 
sports,  upon  the  first  day  of  the  week  are 


Digitized  by  Google 


918 


118  PACIFIC 


REPORTER 


(OkL 


prohibited."  Section  2063,  Comp.  Laws  1900 ; 
section  1802,  St.  1800.  "All  trades,  manu- 
factures and  mechanical  employments,  up- 
on the  first  day  of  the  week,  are  prohibited." 
Section  2064,  Comp.  Laws  1000 ;  section  1893, 
St  1890.  "All  manner  of  public  selling,  or 
ofTering,  or  exposing  for  sale  publicly,  of 
any  commodities,  upon  the  first  day  of  the 
week,  Is  prohibited,  except  that  meats,  milk 
and  fish  may  be  sold  at  any  time  before  nine 
o'clock  in  the  morning,  and  except  that  food 
may  be  sold  to  be  eaten  upon  the  premises 
where  sold,  and  drugs  and  medicines  and 
surgical  appliances  may  be  sold  at  any  time 
of  the  day."  Section  2065,  Comp.  Laws 
1900;  section  1804,  St  1800.  "All  service  of 
legal  process  of  any  description  whatever, 
upon  the  first  day  of  week,  is  prohibited,  ex- 
cept In  cases  of  breach  of  the  peace,  or  ap- 
prehended breach  of  the  peace,  or  when  sued 
out  for  the  apprehension  of  a  person  charg- 
ed with  crime,  or  except  where  such  service 
shall  be  specifically  authorized  by  law."  Sec- 
tion 2066,  Comp.  Laws  1000 ;  section  1805,  St. 
1890.  "Every  person  guilty  of  Sabbath 
breaking  is  punishable  by  a  fine  of  one  dol- 
lar for  each  offense."  Section  2067,  Comp. 
Laws  1000;  section  1806,  St  1800. 

Said  sections  are  set  out  in  order  that  it 
may  be  seen  what  acts  or  labor  on  the  part 
of  subscribers  of  said  telephone  exchange 
would  be  legal  when  performed  on  Sunday. 
That  Is  essential  In  order  to  determine  what 
service  on  Sundays  on  the  part  of  the  ap- 
pellant to  be  afforded  the  public  would  be' 
reasonably  necessary.  The  requiring  of  the 
operating  of  said  exchange  between  the 
hours  of  0  a.  m.  and  2  p.  m.  on  Sundays  In 
a  town  of  300  people,  when  works  of  charity 
and  necessity  would  not  reasonably  require 
the  use  of  a  telephone  during  such  period, 
would  be  not  only  unreasonable,  but  also 
against  public  policy.  If  this  order  had 
merely  required  the  telephone  exchange  to 
be  kept  open  after  a  reasonable  hour  on  Sun- 
day morning  until  0  o'clock  and  thereafter 
from  2  o'clock  in  the  afternoon  until  4 
o'clock  on  said  date,  in  view  of  the  statutes 
in  force  In  this  state  relating  to  Sunday,  we 
would  not  disturb  the  same.  However.lt  Is 
essential  that  appellant  operate  its  exchange 
during  reasonable  hours  of  every  day,  Includ- 
ing Sunday,  in  order  to  comply  with  Its  char- 
ter and  franchise  obligations  (Mo.  Pac.  Ry. 
Co.  v.  State  of  Kansas,  210  U.  S.  262,  30  Sup. 
Ct  330,  54  L.  Ed.  472),  but  when  it  is  sought, 
by  virtue  of  section  18  of  article  0  of  the 
Constitution,  which  provides  "the  commission 
shall  have  the  power  and  authority  and  be 
charged  with  the  duty  of  supervising,  regu- 
lating and  controlling  all  •  •  •  transmis- 
sion companies  doing  business  In  this  state, 
in  all  matters  relating  to  the  performance  of 
their  public  duties  and  their  charges  there- 
for," to  require  such  telephone  exchange  to 


be  kept  open  and  operated  during  the  night 
time  at  a  pecuniary  loss  when  the  patron- 
age of  such  company  will  not  reasonably 
support  the  operation  of  said  exchange  dur- 
ing such  night  time,  such  order  Is  unreason- 
able and  unjust  If  the  rule  that  every  tele- 
phone exchange  within  the  state,  whether 
In  a  village,  town,  or  city,  must  be  operated 
at  every  minute  during  the  day  or  night  on 
Sunday  and  every  other  day  of  the  week,  re- 
gardless of  the  reasonable  necessities  there- 
for or  the  expense  of  such  service,  it  would 
result  In  driving  out  these  exchanges  from 
small  towns  and  villages,  and  only  cities 
would  have  such  facilities  and  conveniences. 
Rut  the  law  makes  no  such  requirement 
The  charter  and  franchise  obligations  re- 
quire of  the  public  corporation,  if  It  be  a 
telephone  exchange,  that  It  be  operated  dur- 
ing reasonable  hours;  if  It  be  a  railroad, 
that  it  operate  at  least  one  passenger  train 
each  way  each  day.  Rut  when  regulation 
goes  further  than  this  and  requires  addi- 
tional service,  though  it  be  at  a  pecuni- 
ary loss  to  the  company,  with  few  excep- 
tions, the  power  of  the  fourteenth  amend- 
ment to  the  federal  Constitution  Inter- 
venes, and  arrests  such  requirements.  Sec- 
tion 5  of  article  9  of  the  Constitution  Is  In 
words  and  figures  as  follows:  "All  telephone 
and  telegraph  lines,  operated  for  hire  [Italics 
ours],  shall  each  respectively  receive  and 
transmit  each  other's  messages,  without  de- 
lay and  discrimination,  and  make  physical 
connections  with  each  other's  lines,  under 
such  rules  and  regulations  as  shall  be  pre- 
scribed by  law  or  by  any  commission  created 
by  this  Constitution,  or  any  act  of  the  Legis- 
lature, for  that  purpose."  Only  telephone 
lines  "operated  for  hire"  are  placed  by  arti- 
cle 0  of  the  Constitution  under  the  jurisdic- 
tion of  tbb  Corporation  Commission.  Rural 
or  farmer's  lines  operated  on  the  mutual  plan, 
without  any  charges  or  toll  for  use  of  the 
line,  are  not  subject  to  regulation  by  the 
commission.  The  evidence  offered  to  show 
that  said  exchange  could  not  be  kept  open 
and  operated  during  the  night  of  every  day 
of  the  week  without  a  pecuniary  loss  and 
that  such  service  was  not  reasonably  neces- 
sary was  competent  and  should  have  been 
admitted.  Neither  has  any  brief  been  filed 
on  the  part  of  the  complainant  or  state  or 
oral  argument  ofTered  In  support  of  the  or- 
der of  the  commission.  If  the  order  was 
thought  by  the  Attorney  General's  ofllce  to 
be  correct,  It  was  a  duty  imposed  by  law  to 
defend  the  same.  If  the  order  was  thought 
to  be  erroneous,  a  confession  of  error  should 
have  been  made  In  order  to  expedite  the 
business  of  this  court  so  that  we  can  give 
our  attention  to  other  appeals. 

The  order  of  the  commission  Is  reversed, 
and  this  proceeding  Is  remanded,  with  in- 
structions to  proceed  in  accordance  with  the 
law.   All  the  Justices  concur. 
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CUNNINGHAM  v.  PONCA  CITY. 
(Supreme  Court  of  Oklahoma.   Jan.  10,  1911.) 

(ByTlabut  by  the  Court.) 

1.  Evidence  (§§  82,  344*)— Appeal  and  Eb- 
bob  (|  1060*)— Documentary  Evidence-Ju- 
dicial Notice— Habmxess  Ebboe. 

An  ordinance  of  a  city,  when  certified  un- 
der the  hand  of  the  proper  officer  and  having 
the  corporate  seal  of  such  city  affixed  thereto, 
may  be  received  in  evidence. 

(a)  Courts,  in  civil  actions,  will  not  take  ju- 
dicial notice  of  such  ordinance. 

(b)  Erroneously  receiving  such  ordinance  in 
evidence,  it  affirmatively  appearing  that  it  did 
not  influence  the  finding  of  the  court,  was  with- 
out injury,  and,  therefore,  not  reversible  error. 

{Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  §1  42,  1293;  Dec  Dig.  H  32,  344 
Appeal  and  Error,  Cent.  Dig.  §g  2959,  4153- 
4169,  4166;  Dec  Dig.  |  1050.*] 

2.  Injunction  (f  161*)— Appeal  and  Ebbob 
(I  954*)— Review— Discretion  of  Court- 
Dissolving  Injunction. 

The  dissolution  of  an  injunction  is  largely 
a  matter  of  judicial  discretion,  to  be  deter- 
mined by  the  facts  of  each  particular  case; 
and  except  in  cases  of  palpable  abuse  of  such 
discretion,  or  a  clear  showing  of  error  on  the 
part  of  the  trial  court,  the  reviewing  court  will 
not  interfere  with  or  in  any  manner  control 
this  discretion. 
[Ed.  Note.— For  other  cases,  see  Injunction, 

S  954.*] 

3.  Eminent  Domain  (|  32*)— Powbb  of  Crrx 
— Lands  fob  Sewerage  System. 

Under  section  3830,  Comp.  Laws  1909 
(Seas.  Laws  1907-08,  p.  261),  any  city  is  em- 
powered to  condemn  lands,  in  like  manner  as 
railroads,  for  right  of  way,  outlet,  or  outfall 
for  its  sewerage  system. 

TEd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  |  78;  Dec  Dig.  fi  32.*] 

Error  from  District  Court,  Kay  County; 
W.  M.  Bowles,  Judge. 

Action  by  W.  B.  Cunningham  against 
Ponca  City.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

L.  A  Maris  and  H.  B.  Martin,  for  plain- 
tiff in  error.  E.  M.  Catron  and  W.  K.  Moore, 
for  defendant  in  error. 

WILLIAMS,  J.  A  temporary  Injunction 
was  issued  by  the  county  Judge  of  Kay  coun- 
ty, in  the  absence  from  said  county  of  the 
district  judge,  enjoining  the  defendant  in 
error  from  entering  upon  certain  land  of 
plaintiff  in  error  and  attempting  to  appro- 
priate any  part  of  it  for  sewer,  sewer  out- 
let, or  sewer  outfall  purposes,  or  from  empty- 
ing its  sewerage  into  a  certain  creek  thereon. 
After  a  hearing,  the  district  court  found  that 
said  "temporary  injunction  ought  not  to 
have  been  issued"  and  dissolved  the  same. 
On  said  hearing,  a  copy  of  an  ordinance, 
which  was  not  certified  to,  and  which  was 
passed  by  the  defendant  in  error  subsequent 
to  the  issuance  of  the  temporary  injunction, 
over  objections  and  exceptions,  was  admitted 
in  evidence.   It  Is  contended  that  such  ordi- 


nance, neither  having  been  certified  under 
the  band  of  the  proper  officer  nor  having 
the  corporate  seal  of  such  municipality  af- 
fixed thereto,  should  not  have  been  received 
in  evidence.  This  contention  is  well  taken. 
Section  4566,  Wilson's  Rev.  &  Ann.  St  1903 ; 
section  5899,  Comp.  Laws  1909 ;  section  4269, 
SL  OU.  Ter.  1893;  Watt  v.  Jones,  60  Kan. 
201,  66  Pac  16.  However,  as  It  was  enacted 
subsequent  to.  the  Issuance  of  the  temporary 
Injunction,  and  the  court  found  that  the 
temporary  Injunction  ought  not  to  have  been 
issued,  its  admission  in  evidence  could  not 
have  influenced  this  finding  of  the  court 
Therefore  Its  admission  In  evidence  was  er- 
ror without  injury,  and  not  reversible  error. 

The  temporary  injunction,  dissolved  by  the 
trial  court,  restrained  the  city  in  a  public 
Improvement  for  the  betterment  of  Its  san- 
itary condition.  An  improvement  of  such 
public  Importance  should  not  be  suspended 
when  the  complaining  party  has  an  adequate 
remedy  at  law  in  the  condemnation  proceed- 
ing which  the  municipality  had  instituted  be- 
fore the  temporary  injunction  was  granted. 
Cooper  v.  Annlston  &  A.  R.  Co.,  85  Ala.  107, 
4  South.  689;  15  Cyc  987,  and  authorities 
cited  In  footnote  98.  If  complainant  was 
dissatisfied  by  the  award  of  the  commission- 
ers In  assessing  the  damages,  he  had  an  ade- 
quate remedy  by  means  of  appeal,  being  per- 
mitted, pending  Its  final  determination,  to  re- 
ceive the  money  for  the  damages  fixed  by 
the  commissioners'  award.  Section  24,  art 
2,  Const  The  general  finding  of  the  trial 
court  obviously,  was  that  no  nuisance  was 
or  would  be  created.  Nothing  which  is  done 
or  maintained  under  the  permission  of  a  stat- 
ute can  be  deemed  a  nuisance.  Section  3720, 
Wilson's  Rev.  &  Ann.  St.  1903 ;  section  4752, 
Comp.  Laws  1909;  section  3698,  St  1890. 

Complainant  in  his  petition  alleged  that 
defendant  had  instituted  condemnation  pro- 
ceedings under  Act  May  20,  1908  (Sess.  Laws 
1907-08,  pp.  258,  261;  Comp.  Laws  1909.  8S 
8328-3337,  c.  87),  but  that  it  had  failed  to 
comply  with  the  procedure  prescribed  In  sec- 
tion 3333,  Comp.  Laws  1909  (Sess.  Laws 
1895,  p.  122).  The  court,  under  the  genera! 
finding  that  the  temporary  injunction  should 
not  have  been  issued,  found  against  the 
plaintiff  on  this  contention.  The  dissolution 
of  an  injunction,  like  the  granting  of  it,  is 
largely  a  matter  of  judicial  discretion,  to  be 
determined  by  the  facts  of  each  particular 
case;  and  except  in  cases  of  palpable  abuse 
of  such  discretion,  or  a  clear  showing  of 
error  on  the  part  of  the  trial  court,  the  re- 
viewing court  will  not  interfere  with  or  in 
any  manner  control  this  discretion.  16  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  424,  and  au- 
thorities cited  in  footnote  8.  Under  section 
3330.  Comp.  Laws  1909  (Sess.  Laws  1907-08, 
p.  261),  any  city  is  empowered  "to  condemn 
lands  in  like  manner  as  railroads  for  hlgh- 
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ways,  rights  of  way,  building  Bites,  ceme- 
teries, public  parks  and  other  public  pur- 
poses." A  sewer  is  a  public  utility.  State 
ex  Tel.  v.  Miller,  21  OkL  448,  96  JPac.  747. 
The  condemnation  of  a  right  of  way,  outlet, 
or  outfall  for  a  sewerage  system  is  a  public 
purpose,  and  is  expressly  authorized  by  said 
section.  Whilst  private  right  and  interest 
mast  yield  to  the  public  demand  for  the  pub- 
lic good,  yet  for  such  private  right  and  in- 
terest full  compensation  must  be  made.  Sec- 
tion 24,  art  2,  Const.,  supra.  All  such  ques- 
tions can  be  raised  and  tried  In  a  condem- 
nation proceeding,  plaintiff  thus  being  af- 
forded an  adequate  remedy  at  law.  Cooper 
v.  Annteton  &  Atlantic  R.  Co.,  supra. 
.  The  Judgment  of  the  lower  court  is  affirm- 
ed. All  the  Justices,  concur. 


BUCK  v.  DICK,  Warden. 
(Supreme  Court  of  Oklahoma.   Jan.  10,  1911.) 

(ByUahuM  (y  the  Court.) 

L  Criminal  Law  (|  1018*)— Jurisdiction— 

Criminal  Coubt  of  Appeals— "Appkllatb 

Jurisdiction." 

The  act  of  May  1£  1908  (Sees.  Laws  1907- 
08,  p.  291),  creating  the  Criminal  Court  of  Ap- 
peals, is  not  repugnant  to  section  2,  art.  7,  of 
the  State  Constitution. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  |  10ia* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  452-454.] 

2.  Criminal  Law  (|  1018*)— Jurisdiction— 
Criminal  Court  of  Appials— "Appellate 
Jurisdiction." 

Same  as  that  of  Byers  v.  Territory,  24  OkL 

811,  105  Pac.  998. 
[Ed.  Note.— For  other  cases,  see  Criminal  Law, 

Dec.  Dig.  |  1018.*] 

8.  Criminal  Law  (|  1018*)— Jurisdiction— 
Criminal  Court  of  Appeals— "Appellate 
Jurisdiction." 

The  act  of  May  18.  1908,  supra,  had  the 
effect  of  conferring  jurisdiction  upon  the  Crim- 
inal Court  of  Appeals  as  to  criminal  cases  pend- 
ing in  the  Supreme  Court  of  the  state  at  the 
time  of  the  creation  of  said  court,  which  had 
been  transferred  to  said  court  from  the  Supreme 
Court  of  Oklahoma  Territory. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec  Dig.  S  10ia*] 

4.  Constitutional  Law  ({  27*)  — Habeas 
Corpus  (g  90*)— Waiver  of  Contention- 
Failure  to  Discuss  in  Briefs  and  Argu- 
ments—Right  to  Speedt  Trial  —  Con- 
struction of  Constitution. 

The  sixth  amendment  to  the  federal  Consti- 
tution does  not  operate  upon  or  limit  the  powers 
or  agencies  of  the  states. 

(a)  Where  it  is  alleged  in  relator's  petition 
that  the  sixth  amendment  to  the  federal  Con- 
stitution has  been  violated,  and  in  the  brief  and 
oral  argument  no  attempt  is  made  to  point  out 
such  violation,  such  question  will  be  treated  as 
waived. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §  31 ;  Dec.  Dig.  |  27  ;*  Ha- 
beas Corpus,  Dec.  Dig.  5  90*] 

Habeas  corpus  by  Frank  Buck  against  R. 
W.  Dick,  Warden  of  the  State  Penitentiary. 


Writ  quashed,  and  prisoner  remanded  to  cus- 
tody. 

E.  O.  McAdams,  for  relator. 

WILLIAMS,  J.  The  relator  having  been 
convicted  in  the  district  court  of  Woods 
county  of  the  crime  of  larceny  and  sentenced 
to  serve  a  term  of  six  years  in  the  peniten- 
tiary, an  appeal  was  prosecuted  to  the  Su- 
preme Court  of  the  territory  of  Oklahoma, 
where  it  was  pending  at  the  time  of  the 
erection  of  the  state.  It  was  then  transfer- 
red to  the  Supreme  Court  of  the  state,  where 
it  remained  undetermined  until  the  creation 
of  the  Criminal  Court  of  Appeals  on  May 
18,  1908.  Sess.  Laws  1907-08,  p.  291.  There- 
upon It  was  transferred  to  that  court,  where 
the  judgment  of  the  trial  court  was  affirmed. 

The  relator  insists  that  he  should  be  dis- 
charged from  custody  for  the  following  rea- 
sons: 

(1)  That  the  act  of  May  18,  1908,  supra, 
creating  the  Criminal  Court  of  Appeals,  is 
repugnant  to  section  2,  art  7,  of  the  state 
Constitution. 

(2)  That,  if  said  act  Is  not  repugnant  to 
said  section,  still  it  did  not  have  the  effect 
of  conferring  jurisdiction  of  said  appeal  up- 
on the  Criminal  Court  of  Appeals. 

(3)  That  section  17  of  the  enabling  ad 
(Act  June  16,  1906,  c  8335,  34  Stat  276,  as 
amended  by  Act  March  4,  1907,  c  2911,  f  2, 
34  Stat  1287)  having  provided  that  all  crim- 
inal proceedings  pending  in  the  Supreme 
Court  of  the  territory  of  Oklahoma  should 
be  proceeded  with,  held,  and  determined  by 
the  Supreme  Court  or  other  final  appellate 
court  of  this  state  as  the  successor  of  the 
Supreme  Court  of  the  territory  of  Oklahoma, 
subject  to  the  same  right  to  review  upon  ap- 
peal or  writ  of  error  to  the  Supreme  Court 
of  the  United  States  then  allowable  from  the 
Supreme  or  appellate  court  of  a  state  under 
existing  law,  no  other  court  of  the  state 
could  have  jurisdiction  to  pass  on  said  ap- 
peal except  the  Supreme  Court 

(4)  That  relator  is  held  In  custody  In  vio- 
lation of  the  sixth  amendment  to  the  federal 
Constitution. 

1.  The  appellate  jurisdiction  of  this  court 
as  to  criminal  cases  was  coextensive  with  the 
state  "until  a  Criminal  Court  of  Appeals 
with  exclusive  appellate  jurisdiction  In  crim- 
inal cases  shall  be  established  by  law."  The 
question  arises  as  to  whether  the  act  of  May 
18,  1908,  had  the  effect  of  creating  a  Crim- 
inal Court  of  Appeals  with  exclusive  appel- 
late jurisdiction  as  contemplated  by  section 
2,  art  7,  Const  Appellate  jurisdiction, 
strictly  speaking,  is  exercised  by  revising  the 
action  of  inferior  courts,  and  remanding  the 
cause  for  the  rendition  and  execution  of  the 
proper  judgment  Dodds  v.  Duncan,  12  Lea 
(Tenn.)  731;  State  ex  rel.  et  at  r.  Anthony 
et  al.,  65  Mo.  App.  543.   Section  2  of  the  act 
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of  May  18,  1008,  supra,  provides:  "The  Crim- 
inal Court  of  Appeals  shall  have  exclusive 
appellate  Jurisdiction  in  all  criminal  cases 
appealed  from  county  and  district  courts  in 
this  state.  If  any  cause  appealed  to  the 
Criminal  Court  of  Appeals,  in  which  the  con- 
struction of  the  Constitution  of  the  state,  or 
of  the  United  States,  or  any  act  of  Congress 
is  brought  in  question,  the  said  Criminal 
Court  of  Appeals  shall  certify  to  the  Supreme 
Court  of  the  state  the  question  involving  the 
construction  of  the  Constitution  of  this  state 
or  of  the  United  States,  or  any  act  of  Con- 
gress, for  final  determination  of  the  question 
so  certified.  Thereupon  all  further  proceed- 
ings in  said  cause  in  the  Criminal  Court  of 
Appeals  shall  await  the  decision  of  the  Su- 
preme Court  upon  such  question.  Upon  the 
final  decision  of  such  question  by  the  Supreme 
Court,  said  Supreme  Court  shall  certify  its 
decision  on  such  question  to  the  Criminal 
Court  of  Appeals,  and  said  decision  of  such 
question  by  the  Supreme  Court  shall  govern 
said  Criminal  Court  of  Appeals.  The  Su- 
preme Court  shall  give  precedence  to  all  ques- 
tions certified  to  it  by  the  Criminal  Court  of 
Appeals  under  this  section."  In  Byers  v.  Ter- 
ritory, 24  OkL  811,  105  Pac  008.  section  0  of 
the  act  of  May  18,  1008,  supra,  in  connection 
with  other  provisions  thereof,  was  construed, 
wherein  it  was  held  to  have  been  intended 
by  said  act  to  confer  jurisdiction  upon  the 
Criminal  Court  of  Appeals  In  all  criminal 
cases  not  only  appealed  thereafter  from  Judg- 
ments in  the  district  and  county  courts,  but 
also  of  all  criminal  cases  then  pending  in  the 
Supreme  Court  of  the  state,  Including  pro- 
ceedings transferred  from  the  Supreme  Court 
of  the  territory  after  the  erection  of  the 
state.  We  see  no  sufficient  reason  for  revis- 
ing or  changing  that  construction.  It  fol- 
lows that  after  the  passage  of  the  act  of 
May  18,  1008,  a  Criminal  Court  of  Appeals 
with  exclusive  appellate  jurisdiction  In  all 
criminal  cases  was  established  by  law;  for 
it  could  not  be  said  that  the  procedure  for 
the  certifying  of  such  questions  by  said  court 
to  the  Supreme  Court  was  the  exercise  of 
appellate  jurisdiction  as  the  term  is  used  in 
section  2,  art.  7,  supra.  There  was  no  re- 
vising the  action  of  any  inferior  court  and 
remanding  the  cause  for  the  rendition  and 
execution  of  the  proper  judgment  The  cer- 
tifying of  such  questions  was  that  there 
might  be  harmony  between  the  two  appellate 
courts  as  to  the  construction  of  the  state 
Constitution  and  matters  Involving  federal 
questions.  This  could  have  been  provided 
for  solely  on  the  assumption  that  the  Judg- 
ment of  the  Criminal  Court  of  Appeals  there- 
on would  so  far  as  state  tribunals  were  con- 
cerned be  final.  This  being  so,  if  a  federal 
question  was  involved  in  such  cases,  to  which 
court  would  a  writ  of  error  run  from  the 
Supreme  Court  of  the  United  States?  It 
seems  clear  that  it  would  be  the  Criminal 


Court  of  Appeals ;  the  court  pronouncing  the 
final  appellate  judgment 

2.  That  question  has  been  determined  ad- 
versely to  relator  by  the  decision  of  this 
court  In  Byers  v.  Territory,  supra. 

8.  If  section  17  of  the  enabling  act  as 
amended  March  4,  1007,  means  as  contended 
by  relator,  it  was  modified  by  section  2,  art 
7,  of  the  state  Constitution;  for,  In  case  of 
conflict  between  a  provision  of  the  Constitu- 
tion of  this  state  as  framed  at  the  time  of 
its  admission  and  of  the  enabling  act  the 
latter  falls.  Vaughan  v.  Williams,  28  Fed. 
Cas.  p.  1115,  No.  16,003,  3  McLean,  530,  3 
West  Law  Journal,  65,  8  Law  Rep.  375;  Ro- 
mlne  v.  State  et  al.,  7  Wash.  215,  34  Pac. 
024;  Edwards  v.  Lesueur,  132  Mo.  410,  33 
S.  W.  1130,  81  L.  R.  A.  815 ;  Atwater  v.  Has- 
sett  et  al.  (decided  at  September,  A  D.  1010 
Term)  111  Pac.  802.  But  said  sections  17 
of  the  enabling  act  and  26  of  the  Schedule 
seem  to  harmonize  (Montana  v.  Rice,  204  U. 
S.  201,  27  .Sup.  Ct  281,  51  L.  Ed.  400)  with 
the  construction  given  to  section  2,  art  7, 
supra. 

4.  The  relator  has  not  attempted  to  point 
out  in  what  manner  he  has  been  deprived 
of  any  rights  guaranteed  to  him  by  the  sixth 
amendment  to  the  federal  Constitution. 
Hence  that  ground,  under  the  rules  of  this 
court  Is  waived.  Further,  that  said  amend- 
ment does  not  limit  the  powers  of  the  states 
or  their  agencies  has  been  many  times  held 
by  the  Supreme  Court  of  the  United  States. 
Ex  parte  Spies,  123  U.  S.  131,  8  Sup.  Ct  22, 
31 1*  Ed.  80;  Eilenbecker  v.  Dlst  Court  134 
U.  S.  81,  10  Sup.  Ct  424,  83  L.  Ed.  801; 
Brown  v.  New  Jersey,  175  U.  S.  172,  20  Sup. 
Ct  77,  44  L.  Ed.  110;  Maxwell  v.  Dow,  176 
U.  S.  581,  20  Sup.  Ct  448,  404,  44  L.  Ed.  507; 
West  v.  Louisiana,  104  U.  S.  258,  24  Sup.  Ct 
650,  48  L.  Ed.  065;  Howard  v.  Kentucky,  200 
U.  S.  164,  26  Sup.  Ct  180,  60  L.  Ed.  421; 
Ugh  banks  v.  Armstrong,  208  U.  8.  487,  28 
Sup.  Ct  872,  52  L.  Ed.  582. 

The  writ  is  quashed  and  the  prisoner  re- 
manded to  the  custody  of  the  state  warden. 
All  the  Justices  concur. 


ATCHISON,  T.  ft  S.  F.  RT.  CO.  v.  STATE. 
(Supreme  Court  of  Oklahoma.   Jan.  24,  1011.) 

(ByUdbut  by  the  Covrt.) 

1.  Statutes  (I  283»)  —  Passage— Evidence— 
Ricobd. 

When  an  enrolled  bill  has  been  signed  by 
the  Speaker  of  the  House  and  by  the  President 
of  the  Senate,  respectively,  in  the  presence  of 
those  bodies  immediately  after  the  bill  has  been 
read  pnblicly  at  length,  and  the  same  has  been 
approved  by  the  Governor  and  deposited  in  the 
office  of  the  Secretary  of  State,  it  is  not  com- 
petent to  show  from  the  journals  of  the  House 
that  the  act  so  authenticated,  approved,  and 
deposited  did  not  pass  in  the  form  In  which 
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it  was  signed  by  the  presiding  officers  and  ap- 
proved by  the  Governor. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  382;  Dec  Dig.  f  283.*] 

2.  Taxation  (|  23*)— Levy— Municipal  Pub- 
poses— Levy  fob  Common  School  Pubpose. 
That  portion  of  section  2,  art  7,  c  38, 
Sess.  Laws  1909.  being  part  of  an  act  entitled. 
"An  act  for  raising  and  collecting  revenues," 
approved  March  10,  1909,  which  levies  annual- 
ly one-fourth  of  one  mill  ad  valorem  tax  for 
common  school  purposes,  'does  not  violate  sec- 
tion 20,  art  10,  of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  f  66;  Dec.  Dig.  |  23.*] 

Error  from  District  Court,  Logan  County ; 
A.  H.  Huston,  Judge. 

Submission  of  controversy  between  the  At- 
chison, Topeka  &  Santa  F6  Railway  Com- 
pany and  the  State.  There  was  a  judgment 
for  the  state,  and  the  railway  company  brings 
error.  Affirmed. 

Cottlngham  &  Bledsoe,  for  plaintiff  in  er- 
ror. Charles  West  Atty.  Gen.,  and  C.  J. 
Davenport,  for  the  State. 

HAYES,  J.  For  convenience,  plaintiff  In 
error  will  be  referred  to  as  the  railway  com- 
pany and  defendant  in  error  as  the  state. 

This  cause  arose  in  the  district  court  of 
Logan  county  upon  a  submitted  controversy 
in  lieu  of  an  action.  The  railway  company 
seeks  to  prevent  the  state  from  collecting  a 
tax  levied  against  its  property  for  common 
school  purposes  under  a  provision  of  an  act 
of  the  Legislature  approved  March  10,  1909. 
Sess.  Laws  1909,  p.  600.  Section  2,  art  7, 
of  that  act  provides  in  part  as  follows: 
"There  is  hereby  levied  annually  an  ad  va- 
lorem tax  upon  all  property  in  this  state 
which  may  be  subject  to  taxation  upon  such 
basis,  a  tax  sufficient  in  addition  to  the  In- 
come from  all  other  sources,  to  pay  the  ex- 
penses of  the  state  government  for  each  fis- 
cal year  ending  on  the  thirtieth  day  of  June, 

•  *  •  including  one-fourth  of  one  mill  for 
common  school  purpose*  to  be  levied,  col- 
lected and  distributed  as  other  school  money. 

*  •   • "   (Italics  are  ours.) 

The  Judgment  of  the  trial  court  was  In 
favor  of  the  state.  The  facts  agreed  upon  In 
the  submitted  controversy  present  for  deter- 
mination the  following  three  questions:  First 
Did  the  act  as  passed  by  the  Legislature  in- 
clude the  foregoing  italicized  provision?  Sec- 
ond. Will  the  courts  look  beyond  the  enroll- 
ed bill  signed  by  the  presiding  officers  of  the 
two  houses  of  the  Legislature,  and  approved 
by  the  Governor,  to  determine  whether  such 
bill  was  in  fact  passed  by  the  Legislature? 
Third.  Does  said  provision  of  the  act  violate 
section  20  of  article  10  of  the  Constitution? 
The  first  and  second  of  these  questions  will 
be  considered  together. 

The  railway  company  contends  that  said 
act  (for  convenience  hereinafter  referred  to 
as  House  Bill  No.  168),  when  adopted  by  the 
Legislature,  did  not  contain  the  provision  au- 


thorizing the  levy  for  common  school  pur- 
poses ;  that  that  provision  never  received  the 
sanction  of  the  members  of  the  Legislature; 
and  that  such  facts  are  disclosed  by  the 
Journals  of  the  House  and  Senate.  Whether 
a  court  can  look  to  the  journals  of  either 
branch  of  the  Legislature,  or  of  both,  to  Im- 
peach the  enrolled  bill  In  determining  wheth- 
er or  not  It  was  passed  in  conformity  with 
constitutional  provisions,  and  in  determining 
whether  all  the  provisions  contained  in  the 
enrolled  bill  signed  by  the  presiding  officers 
of  the  two  branches  of  the  Legislature  and 
approved  by  the  Governor  were  contained  in 
the  bill  as  adopted  by  the  Legislature,  1b  a 
question  upon  which  the  decided  cases  from 
the  various  states  of  the  Union  are  in  hope- 
less conflict  and  there  are.  many  cases  sup- 
porting respectively  the  affirmative  and  nega- 
tive of  the  proposition.  Among  those  cases 
holding  that  the  Journal  may  be  looked  to 
for  the  purpose  of  impeaching  the  enrolled 
bill  are  the  following:  Jones  v.  Hutchinson, 
43  Ala.  721;  Moody  v.  State,  48  Ala.  115,  17 
Am.  Rep.  28 ;  Burr  &  Co.  v.  Ross  &  Lei  ten, 
19  Ark.  250;  Vlnsant  v.  Knox,  27  Ark.  266; 
Webster  v.  City  of  Little  Rock,  44  Ark.  536; 
State  v.  Brown,  20  Fla.  407;  State  ex  rel. 
Boyd  et  at  v.  Deal,  24  Fla.  293, 4  South.  899, 
12  Am.  St  Rep.  204 ;  Butler  v.  State,  89  Ga. 
821,  15  S.  B.  763;  Spangler  v.  Jacoby,  14  I1L 
297,  58  Am.  Dec  571 ;  People  ex  rel.  Barnes 
v.  Starne,  35  111.  121,  85  Am.  Dec.  348;  Conn 
v.  Elngsley,  5  Idaho,  416,  49  Pac  985,  38  L. 
R  A.  74;  Koehler  &  Lange  v.  Hill,  60  Iowa, 
543,  14  N.  W.  738,  15  N.  W.  609;  State  v. 
Andrews,  64  Ran.  474,  67  Pac.  870;  State 
ex  reL  v.  Robertson,  41  Kan.  200,  21  Pac. 
382;  State  ex  reL  v.  Francis,  26  Kan.  724; 
Haynes  v.  Heller,  12  Kan.  382;  Mynning  v. 
Detroit,  Lansing  &  Northern  R  Co.,  59  Mich. 
257,  26  N.  W.  514;  People  v.  McElroy,  72 
Mich.  446,  40  N.  W.  750,  2  L.  R  A.  609; 
Board  of  Supervisors  v.  Heenan,  2  Minn.  330 
(Gil.  281);  State  v.  City  of  Hastings,  24 
Minn.  78 ;  Miesen  v.  Canfleld,  64  Minn.  513, 
67  N.  W.  632;  Hull  v.  Miller,  4  Neb.  503; 
State  v.  McClelland,  18  Neb.  236,  25  N.  W.  77, 
53  Am.  Rep.  814;  State  ex  reL  Casper  v. 
Moore,  87  Neb.  13,  55  N.  W.  299;  State  ex 
rel.  Wahoo  Waterworks  Co.  v.  City  of  Wahoo 
et  al.,  62  Neb.  40,  86  N.  W.  923;  Opinion  of 
Justices,  85  N.  H.  579;  Opinion  of  Justices, 
52  N.  H.  622;  State,  etc.,  v.  Moffltt,  5  Ohio, 
359;  Fordyce  v.  Godman,  20  Ohio  St  1; 
Mumford  v.  Sewall,  11  Or.  67,  4  Pac  585,  50 
Am.  Rep.  462;  State  v.  Rogers,  22  Or.  349, 
30  Pac  74;  State  v.  McConnell,  3  Lea 
(Tenn.)  332;  Gaines  v.  Horrigan,  4  Lea 
(Tenn.)  608;  Brewer  v.  Huntingdon,  86  Tenn. 
732,  9  S.  W.  166;  Ritchie  v.  Richards  et  al. 
14  Utah,  345,  47  Pac  670;  Wise  v.  Bigger  et 
al.,  79  Va.  269;  Meracle  v.  Down,  64  Wla 
323,  25  N.  W.  412;  Brown  y.  Nash,  1  Wyo. 
85;  Osburn  et  al.  v.  Staley,  5  W.  Va.  85,  13 
Am.  Rep.  640. 


•For  other  cases  see  same  topic  and  Mctlon  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Serlea  ft  Rep'r  Index** 

Digitized  by  Google 


Okl.) 


ATCHISON,  T.  ft  S.  P.  RT.  CO.  v.  STATE 


923 


At  common  law  the  rule  prevailed  that  the 
enrolled  bill  is  conclusive  and  may  not  be 
impeached  by  resort  to  the  legislative  Jour- 
nals. Rex  v.  Arundel,  80  Eng.  Rep.  (full  re- 
print) 258;  Edinburgh  Ry.  Co.  v.  Wauchope, 
8  CI.  ft  F.  710 ;  Lon.  ft  Can.  L.  ft  A.  Co.  v. 
R.  M.  of  Morris,  7  Manitoba,  128.  And  the 
same  rule  is  adopted  in  the  following  state 
cases:  Graves  v.  Alsap,  1  Ariz.  274,  25  Pac 
836;  Sherman  v.  Story,  80  Cal.  253,  80  Am. 
Dec.  93;  People  v.  Hurt,  48  Cal.  560;  Eld 
v.  Oorham,  20  Conn.  8 ;  State  et  al.  v.  Sav- 
ings Bank,  79  Conn.  141,  64  Atl.  5;  Territory 
v.  O'Connor,  5  Dak.  397,  41  N.  W.  746,  8  L.  R 
A.  355;  State  ex  rel.  McVey  v.  Burrls,  4 
Pennewill  (Del.)  3,  49  Atl.  930;  Evans  v. 
Browne,  80  Ind.  514,  95  Am.  Dec.  710;  State 
v.  Bolce,  140  Ind.  506,  89  N.  E.  64,  40  N.  B. 
113;  Lewis  v.  State,  148  Ind.  846,  47  N.  E. 
675;  Lafferty  v.  Huffman,  99  Ky.  80,  35  S. 
W.  123,  82  L.  R.  A.  203;  Owensboro  ft  Nash- 
ville Ry.  Co.  v.  Barclay's  Adm'r,  102  Ky.  16, 
43  S.  W.  177;  Norman  v.  Kentucky  Board 
of  Managers,  98  Ky.  587,  20  S.  W.  901,  18  I* 
R.  A.  556;  Louisiana  State  Lottery  Co.  v. 
Richoux,  23  La.  Ann.  743,  8  Am.  Rep.  602; 
Weeks  v.  Smith  et  al.,  81  Me.  538,  18  Atl. 
825;  Green  v.  Weller  et  al.,  32  Miss.  650; 
Ex  parte  Wren,  63  Miss.  512,  56  Am.  Rep. 
825;  Pacific  R.  R.  v.  Governor,  23  Mo.  863, 
66  Am.  Dec.  673 ;  State  v.  Swift,  10  Nev.  186, 
21  Am.  Rep.  721;  State  v.  Howell,  26  Nev. 
93,  64  Pac.  466;  Pangborn  et  al.  v.  Young,  82 
N.  J.  Law,  29;  Swing  v.  Trenton,  57  N.  J. 
Law,  818,  81  Aa  228;  People  v.  Devlin,  83 
N.  T.  269,  88  Am.  Dec  377 ;  People  v.  Marl- 
borough Highway  Gom'rs,  54  N.  Y.  276,  13 
Am.  Rep.  581 ;  Brodnax  et  al.  v.  Groom  et  al., 
64  N.  C.  244;  Power  v.  Kitching,  10  N.  D. 
254,  86  N.  W.  737,  88  Am.  St  Rep.  691; 
Speer  v.  Plank  Road  Co.,  22  Pa.  876;  Com- 
monwealth v.  Martin,  107  Pa.  186 ;  State  ex 
rel.  Hoover  v.  Chester,  39  S.  C.  307,  17  S.  E. 
752;  Narregang  v.  Brown  County  et  al.,  14 
S.  D.  357,  85  N.  W.  602;  State  ex  rel.  Lavin 
et  al.  v.  Bacon  et  aL,  14  8.  D.  894,  85  N.  W. 
605;  Central  Ry.  Co.  v.  Hearne,  32  Tex. 
547;  Williams  v.  Taylor,  88  Tex.  667,  19  S. 
W.  156;  Ewlng  v.  Duncan,  81  Tex.  230,  16 
S.  W.  1000  ;  In  re  Welman,  20  Vt  653,  Fed. 
Cas.  No.  17,407 ;  State  ex  rel.  Reed  v.  Jones, 
6  Wash.  452,  34  Pac.  201,  23  L.  R.  A.  840. 

We  have  not  cited  above  all  the  cases  that 
support  either  of  the  rules,  but  have  at- 
tempted to  give  only  a  sufficient  number  to 
indicate  the  extent  to  which  both  rules  are 
supported  by  respectable  authority.  It  has 
been  asserted  by  some  of  the  text-writers,  as 
well  as  by  some  courts  in  the  decided  cases, 
that  the  weight  of  authority,  numerically 
speaking,  supports  the  rule  that,  where  the 
Journal  contains  matters  affirmatively  im- 
peaching the  enrolled  bill,  It  must  prevail. 
Black  on  Interpretation  of  Laws,  p.  225.  A 
similar  declaration  Is  found  in  the  first  edi- 
tion of  Sutherland  on  Statutory  Construc- 
tion. However  correct  these  statements  may 
nave  been  at  tne  time  they  were  written,  it 


must  now  be  doubted  whether  they  speak 
correctly  the  condition  of  the  authorities  up- 
on this  question  at  this  time;  and  in  the  last 
edition  of  Sutherland  on  Statutory  Construc- 
tion, at  page  72,  it  is  said:  "It  Is  no  longer 
true  that  'in  a  large  majority  of  the  states' 
the  courts  have  held  that  the  enrolled  act 
may  be  impeached  by  a  resort  to  the  Jour- 
nals. A  comparison  will  show  that  the 
courts  are  now  about  equally  divided  on  the 
question.  The  current  of  Judicial  decision  in 
the  last  ten  years  has  been  strongly  against 
the  right  of  the  courts  to  go  back  of  the  en- 
rolled act  Undoubtedly,  the  decision  of  the 
Supreme  Court  of  the  United  States  in  Field 
v.  Clark  [148  U.  S.  649,  12  Sup.  Ct  495,  36 
L.  Ed.  294]  has  had  much  to  do  in  creating 
and  augmenting  this  current  but  it  may  al- 
so be  due  to  the  greater  simplicity,  certainty, 
and  reasonableness  of  the  doctrine,  which 
holds  the  enrolled  act  to  be  conclusive. 
Many  courts  and  Judges,  while  feeling  com- 
pelled to  follow  former  decisions  holding 
that  the  enrolled  act  may  be  impeached  by 
the  Journals,  have  done  so  reluctantly  and 
have  expressed  doubts  as  to  the  validity  of 
the  doctrine,  and  in  many  cases,  as  will  ap- 
pear in  the  following  sections,  have  qualified 
and  restricted  it  in  important  particulars." 

As  stated  in  the  foregoing  excerpt  the 
courts  of  some  of  the  states  that  have  felt 
the  rule  too  long  established  to  be  overturned 
have,  nevertheless,  been  constrained  to  ques- 
tion its  wisdom.  After  the  rule  had  been 
established  In  Burr  v.  Ross,  supra,  and  fol- 
lowed in  several  subsequent  cases,  the  Jus- 
tice, in  delivering  the  opinion  in  Webster  v. 
City  of  Little  Rock,  said:  "The  legislative 
department  of-  the  government  is  equal  in 
dignity  with  the  Judicial— co-ordinate  and 
not  subordinate.  Its  officers  take  the  same 
oath  to  support  the  Constitution.  The  con- 
stitutional provisions  regarding  the  manner 
in  which  bills  are  to  be  passed  are  addressed 
directly  to  them,  and  they  are  responsible  to 
the  people  for  an  abuse  of  powers.  No  hu- 
man government  can  be  devised  in  which 
powers  must  not  be  somewhere  reposed 
which  may  be  abused.  It  is  not  irrational  to 
hold  that,  when  a  legislative  body  has  put 
forth  a  bill  meaning  to  do  so,  and  that  bill 
has  been  duly  authenticated  in  the  prescrib- 
ed manner,  then  the  common  safety  of  law- 
abiding  citizens  requires  that  the  court 
should  respect  It  as  law,  without  inquiring 
Into  the  modes  of  its  passage.  It  Is  this*  con- 
sideration which  lies  at  the  foundation  of 
the  rule  everywhere  recognized,  that  no  law 
can  be  impeached  for  fraudulent  motives  ac- 
tuating the  legislators,  nor  on  account  of  cor- 
rupt influences  brought  to  bear  upon  them. 
*  •  •  In  other  words,  the  power  Is  a  dan- 
gerous one,  and  should  never  be  exercised 
in  the  face  of  a  reasonable  doubt  Conform- 
ing to  the  practice  of  the  court  I  desire  at 
the  same  time  to  express  my  preference  for 
the  English  doctrine,  with  which  I  do  not 
consider  our  case  of  Burr  v.  Ross  in  conflict 
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That  Is  to  say,  that  an  act,  actually  and 
bona  fide  assented  to  In  both  houses,  au- 
thenticated and  deposited  with  the  Secretary 
of  State,  should  be  conclusive  of  the  law,  in 
the  breasts  of  the  Judges."  Other  cases  in 
which  courts  have  made  similar  criticism  of 
this  rule,  which  they  felt  bound  by  precedent 
to  follow,  are:  People  v.  Starne,  supra, 
State  v.  Andrews,  supra,  and  State  v.  Moore, 
supra.  In  State  v.  Chester,  39  S.  C.  307,  17 
S.  E.  752,  the  court  reversed  the  rule,  not- 
withstanding it  had  been  twice  declared  and 
followed  in  that  jurisdiction  in  the  cases  of 
State  v.  Piatt,  2  S.  C.  150,  16  Am.  Rep.  647, 
and  State  v.  Ha  good,  13  S.  C.  46;  and  in  do- 
ing so  the  court  used  the  following  language: 
"Therefore,  however  unpleasant  it  may  be  to 
reverse  previous  decisions  of  this  court,  still, 
after  full  and  mature  consideration,  we  feel 
It  to  be  a  duty  we  owe  the  state  that  the 
case  of  State  v.  Piatt,  supra,  should  be  and 
is  hereby  overruled,  and,  as  the  case  of  State 
v.  Hagood,  supra,  was  really  decided  upon 
the  authority  of  Piatt's  Case,  it  follows  nec- 
essarily that  the  case  of  Hagood  must  fall 
when  the  foundation  upon  which  it  rests  is 
taken  away.  We  announce  that  the  true 
rule  is  that,  when  an  act  has  been  duly  sign- 
ed by  the  presiding  officers  of  the  General 
Assembly,  in  open  session  in  the  senate 
house,  approved  by  the  Governor  of  the  state, 
and  duly  deposited  in  the  office  of  the  Sec- 
retary of  State,  it  is  sufficient  evidence, 
nothing  to  the  contrary  appearing  upon  its 
face,  that  it  passed  the  General  Assembly, 
and  that  it  is  not  competent  either  by  the 
journals  of  the  two  Houses,  or  either  of 
them,  or  by  any  other  evidence,  to  impeach 
such  an  act" 

The  provision  of  the  Constitution  of  this 
state  relative  to  the  journals  of  each  House 
of  the  Legislature  are  as  follows:  By  sec- 
tion 30,  art.  5,  it  is  provided  that:  "Each 
House  shall  keep  a  journal  of  its  proceedings 
and  from  time  to  time  publish  the  same. 
The  yeas  and  nays  of  the  members  of  either 
House  on  any  question,  at  the  desire  of  one- 
fifteenth  of  those  present  shall  be  entered 
upon  its  journal."  Section  31  of  the  same 
article  requires  that  in  all  elections  made  by 
the  Legislature,  except  for  officers  and  em- 
ployes thereof,  the  members  thereof  shall 
vote  yea  or  nay,  and  each  vote  shall  be  en- 
tered upon  the  journal.  And  section  34  pro- 
vides that:  "Every  bill  shall  be  read  on 
three  different  days  in  each  House,  and  no 
bill  shall  become  a  law  unless,  on  its  final 
passage,  It  be  read  at  length,  and  no  law 
shall  be  passed  unless  upon  a  vote  of  a  ma- 
jority of  all  the  members  elected  to  each 
House  in  favor  of  such  law,  and  the  ques- 
•  tlon,  upon  final  passage,  shall  be  taken  up- 
on its  last  reading,  and  the  yeas  and  nays 
shall  be  entered  upon  the  journal." 

It  will  be  observed  from  the  foregoing  pro- 
visions that  the  only  specific  requirements  as 
to  what  shall  be  entered  upon  the  journal 
are  that  each  vote  shall  be  entered  in  elec- 


tions other  than  for  officers  and  employes  of 
either  House,  and  the  yeas  and  nays  shall  be 
taken  upon  the  final  passage  of  all  measures 
and  shall  be  entered  upon  the  journal.  This 
latter  requirement  is  made  essential  to  the 
passage  of  the  act;  and  likewise  the  yea 
and  nay  vote  must  be  entered  upon  the  jour- 
nal, if  it  be  voted  to  dispense  with  the  read- 
ing at  length  of  any  act  before  the  signing 
of  same  by  the  presiding  officer  of  either 
House,  in  the  presence  of  the  House,  as  re- 
quired by  section  35.  It  is  the  duty  of  each 
House  to  keep  a*  record  of  its  proceedings 
and  from  time  to  time  publish  the  same; 
but,  except  as  just  mentioned,  what  pro- 
ceedings shall  be  recorded  in  the  journal,  the 
manner  of  recording  same,  and  the  extent  of 
their  fullness,  is  left  by  the  Constitution  to 
the  discretion  of  the  legislative  bodies,  to  be 
controlled  by  rule  respectively  of  those 
bodies,  or  by  statute.  It  is  not  required  by 
any  provision  of  the  Constitution  that  the 
contents  of  any  bill,  proposed,  rejected,  or 
adopted,  shall  be  set  out  in  the  journal,  or 
that  the  contents  of  any  amendment  of  any 
bill  shall  be  stated  in  full  or  in  substance  in 
the  journal;  and  a  record  of  any  such  bill 
or  amendment  thereto  may  be  kept  by  refer- 
ence in  the  journal  to  the  title  of  such  bill 
or  amendment  or  to  its  number. 

The  question  now  under  consideration  was 
first  directly  presented  to  the  Supreme  Court 
of  the  United  States  for  determination  in 
Field  v.  Clark,  148  U.  S.  649, 12  Sup.  Ct  495, 
36  L.  Ed.  294.  In  that  case  the  validity  of  an 
act  of  Congress  was  questioned,  upon  the 
ground  that  there  had  been  omitted  from  the 
engrossed  act,  as  attested  by  the  Vice  Presi- 
dent and  the  Speaker  of  the  House,  as  ap- 
proved by  the  President  and  as  deposited 
with  the  Secretary  of  State,  a  section  that 
was  contained  in  the  act  when  it  passed  the 
two  Houses  of  Congress,  and  it  was  sought 
to  establish  this  fact  by  reference  to  the 
journals  of  the  two  Houses  of  Congress,  but 
it  was  held  that  the  act  could  not  be  im- 
peached in  this  way.  Section  5,  art  1,  of  the 
federal  Constitution  provides  that:  "Each 
House  shall  keep  a  journal  of  Its  proceedings 
and  from  time  to  time  publish  the  same,  ex- 
cept such  parts  as  may  in  their  judgments  re- 
quire secrecy,  and  the  yeas  and  nays  of  the 
members  of  either  House  on  any  question 
shall,  at  the  desire  of  one-fifth  of  those  pres- 
ent be  entered  on  the  Journal."  The  court 
speaking  through  Mr.  Justice  Harlan  of  the 
relative  weight  that  shall  be  given  to  the 
journal  thus  required  to  be  kept  by  the  Hous- 
es and  to  the  engrossed  act  said:  "The  sign- 
ing by  the  Speaker  of  the  House  of  Repre- 
sentatives, and  by  the  President  of  the  Sen- 
ate, in  open  session,  of  an  enrolled  bill,  is  an 
official  attestation  by  the  two  Houses  of  such 
bill  as  one  that  has  passed  Congress.  It  is  a 
declaration  by  the  two  Houses,  through  their 
presiding  officers,  to  the  President  that  a  bill, 
thus  attested,  has  received,  in  due  form,  the 
sanction  of  the  legislative  branch  of  the 
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government,  and  that  it  is  delivered  to  him 
In  obedience  to  the  constitutional  requirement 
that  all  bills  which  pass  Congress  shall  be 
presented  to  him.  And  when  a  bill,  thus  at- 
tested, receives  his  approval,  and  Is  deposited 
in  the  public  archives',  its  authentication  as 
a  bill  that  has  passed  Congress  should  be 
deemed  complete  and  unimpeachable.  As  the 
President  has  no  authority  to  approve  a  bill 
not  passed  by  Congress,  an  enrolled  act  in 
the  custody  of  the  Secretary  of  State,  and 
having  the  official  attestations  of  the  Speak- 
er of  the  House  of  Representatives,  of  the 
President  of  the  Senate,  and  of  the  President 
of  the  United  States,  carries  on  its  face  a 
solemn  assurance  by  the  legislative  and  ex- 
ecutive departments  of  the  government, 
charged,  respectively,  with  the  duty  of  enact- 
ing and  executing  the  laws,  that  it  was  pass- 
ed by  Congress.  The  respect  due  to  co-equal 
and  independent  departments  requires  the  ju- 
dicial department  to  act  upon  that  assurance, 
and  to  accept,  as  having  passed  Congress,  all 
bills  authenticated  in  the  manner  stated, 
leaving  the  courts  to  determine,  when  the 
question  properly  arises,  whether  the  act,  so 
authenticated,  is  in  conformity  with  the  Con- 
stitution." The  doctrine  of  the  foregoing 
case  has  been  either  approved  or  followed  In 
the  following  cases  from  the  Supreme  Court: 
United  States  v.  Ballin,  144  U.  S.  3,  12  Sup. 
Ct  507,  36  L.  Ed.  321 ;  Lyons  v.  Woods,  153 
U.  S.  662,  14  Sup.  Ct  959,  38  L.  Ed.  854; 
Harwood  v.  Wentworth,  162  U.  S.  558,  16 
Sup.  Ct  890,  40  L.  Ed.  1069. 

Referring  to  the  dangers  which  may  attend 
the  application  of  this  rule  and  the  abuses 
to  which  it  might  be  subjected,  the  court  in 
Field  v.  Clark,  said:  "It  is  admitted  that  an 
enrolled  act  thus  authenticated,  Is  sufficient 
evidence  of  itself — nothing  to  the  contrary 
appearing  upon  its  face — that  it  passed  Con- 
gress. But  the  contention  is  that  it  cannot 
be  regarded  as  a  law  of  the  United  States  if 
the  journal  of  either  House  fails  to  show 
that  it  passed  in  the  precise  form  in  which 
it  was  signed  by  the  presiding  officers  of  the 
two  Houses,  and  approved  by  the  President 
It  is  said  that  under  any  other  view,  it  be- 
comes possible  for  the  Speaker  of  the  House 
of  Representatives  and  the  President  of  the 
Senate  to  Impose  upon  the  people  as  a  law  a 
bill  that  was  never  passed  by  Congress.  But 
this  possibility  is  too  remote  to  be  seriously 
considered  in  the  present  inquiry.  It  sug- 
gests a  deliberate  conspiracy,  to  which  the 
presiding  officers,  the  committees  on  enrolled 
bills,  and  the  clerks  of  the  two  Houses  must 
necessarily  be  parties;  all  acting  with  a  com- 
mon purpose  to  defeat  an  expression  of  the 
popular  will  in  the  mode  prescribed  by  the 
Constitution.  Judicial  action  based  upon 
such  a  suggestion  is  forbidden  by  the  respect 
due  to  a  co-ordinate  branch  of  the  govern- 
ment The  evils  that  may  result  from  the 
recognition  of  the  principle  that  an  enrolled 
act  in  the  custody  of  the  Secretary  of  State, 
attested  by  the  signatures  of  the  presiding  of- 


ficers of  the  two  Houses  of  Congress,  and  the 
approval  of  the  President  is  conclusive  evi- 
dence that  it  was  passed  by  Congress,  accord- 
ing to  the  forms  of  the  Constitution,  would  be 
far  less  than  those  that  would  certainly  re- 
sult from  a  rule  making  the  validity  of  con- 
gressional enactments  depend  upon  the  man- 
ner in  which  the  journals  of  the  respective 
Houses  are  kept  by  the  subordinate  officers 
charged  with  the  duty  of  keeping  them." 
And  to  the  same  point  Mr.  Justice  Sawyer, 
in  Sherman  v.  Story,  supra,  said:  "Better, 
far  better,  that  a  provision  should  occasion- 
ally find  Its  way  into  the  statute  through 
mistake,  or  even  fraud,  than  that  every  act, 
state  and  national,  should  at  any  and  all 
times  be  liable  to  be  put  In  Issue  and  im- 
peached by  the  journals,  loose  papers  of  the 
Legislature,  and  parol  evidence.  Such  a  state 
of  uncertainty  in  the  statute  laws  of  the  land 
would  lead  to  mischiefs  absolutely  intoler- 
able." 

We  do  not  attempt  to  set  out  all  the  rea- 
soning of  the  courts  that  has  been  given  in 
support  of  the  rule  in  Field  v.  Clark,  nor  of 
those  courts  that  adhere  to  the  opposite  rule; 
for  no  useful  purpose  could  be  subserved 
thereby,  and  we  can  add  nothing  to  the  force 
of  the  argument  that  has  been  adduced  to 
support  either  of  the  rules,  or  to  show  their 
respective  weakness.  The  entire  field  on  both 
sides  has  been  thoroughly  covered  by  the  au- 
thorities cited  above.  To  our  minds  the  rea- 
soning offered  in  support  of  the  rule  in  Field 
v.  Clark  is  satisfactory,  and  the  rule  adopted 
In  that  case  appears  to  us  to  be  the  sounder 
and  better  rule.  In  that  case,  however,  the 
court  specifically  reserved  from  consideration 
and  decision  what  the  effect  of  matters  ex- 
pressly required  by  the  Constitution  to  be  en- 
tered on  the  journal,  where  the  same  are  in 
conflict  with  the  enrolled  act  would  have  up- 
on the  validity  of  the  act  The  conflict  be- 
tween the  journal  and  the  authenticated  act 
here  complained  of  is  not  as  to  matters 
which,  by  the  Constitution  of  this  state,  are 
expressly  required  to  be  entered  on  the  jour- 
nal. It  is  not  contended  upon  the  final  pas- 
sage of  House  Bill  No.  168  the  yeas  and  nays 
were  not  taken  or  not  entered  upon  the 
journal.  The  journal  shows  that  such  was 
done.  It  is  contended  only  that  the  journal 
shows  that  the  enrolled  act  contains  a  pro- 
vision that  was  not  contained  in  the  act  when 
it  was  voted  upon  by  both  Houses.  As  before 
stated,  there  is  no  constitutional  provision 
specifically  requiring  that  the  Journal  shall 
show  the  contents  of  an  act  when  it  is 
passed ;  and  it  is  not  contended  in  the  instant 
case  that  the  journal  shows  the  entire  con- 
tents of  House  Bill  No.  168,  but  that  sufficient 
is  shown  to  establish  that  it  does  not  contain 
the  provision  involved.  The  effect  of  failure 
to  enter  the  names  of  those  voting  upon  the 
final  passage  of  a  bill,  where  such  record  is 
required  by  constitutional  provision  to  be 
made,  was  considered  In  State  et  al.  v.  Erick- 
son  et  aL,  39  Mont  280,  102  Pac.  336,  where 


Digitized  by  Google 


113  PACIFIC  REPORTER 


(OkL 


the  doctrine  of  Field  v.  Clark  was  approved; 
but,  by  reason  of  the  specific  requirement  of 
the  Constitution  of  Montana,  directing  that 
the  yeas  and  nays  upon  the  final  passage  of 
a  bill  shall  be  taken  and  entered  upon  the 
Journal,  it  was  held  that  failure  to  enter  the 
vote  as  directed  by  the  Constitution  invali- 
dated the  act  Tuu  question  is  not  Involved  In 
the  Instant  case,  and  we  now  make  no  deci- 
sion upon  it  Section  85,  art  5,  of  the  Consti- 
tution, supra,  not  only  requires  that  the  pre- 
siding ofBcer  of  each  House  shall  sign  all 
bills  passed  by  the  Legislature,  but  that  he 
shall  perform  such  act  in  the  presence  of  the 
House,  and  only  after  the  act  shall  have  been 
read  publicly  at  length,  and  the  fact  of  read- 
ing and  signing  shall  be  entered  upon  the 
journal,  unless  dispensed  with  by  two-thirds 
vote  of  the  quorum  present  The  Journals  of 
both  Houses  disclose  that  House  Bill  No.  168 
was  read  by  the  presiding  officers  of  the  re- 
spective Houses  and  signed  In  the  presence 
of  those  respective  bodies.  The  correctness 
of  that  enrolled  bill,  therefore,  is  not  alone 
attested  by  the  signatures  of  the  presiding  of- 
ficers, but  by  the  acquiescence  of  the  entire 
membership  of  the  legislative  bodies  in  the 
signing  and  attesting  thereof  by  the  presid- 
ing officers.  This  is  the  last  official  record 
upon  the  Journals  of  the  proceeding  In  the 
passage  of  this  bill.  That  record,  unless  the 
integrity  of  the  entire  legislative  bodies  is  to 
be  Impeached,  Is  one  that  attests  that  the  bill 
signed  by  the  presiding  officers  Is  the  one 
that  was  duly  and  regularly  enacted  by  the 
respective  Houses.  This  provision  of  the 
Constitution,  requiring  the  signatures  of  the 
presiding  officers  to  be  made  to  the  bill  in 
the  presence  of  the  legislative  bodies,  after 
the  act  has  been  publicly  read  at  length, 
makes  the  authenticated  bill  as  much  a  rec- 
ord of  constitutional  requirement  as  any  part 
of  the  Journal,  and  is  an  additional  reason 
why  the  rule  announced  In  Field  v.  Clark 
should  be  adopted  In  this  state;  and  we 
therefore  hold  that  when  an  enrolled  bill  has 
been  signed  by  the  Speaker  of  the  House  and 
by  the  President  of  the  Senate,  in  the  pres- 
ence of  those  respective  bodies,  immediately 
after  the  bill  has  been  read  publicly  in  full, 
and  the  same  has  been  approved  by  the  Gov- 
ernor and  deposited  in  the  office  of  the  Sec- 
retary of  State,  It  is  not  competent  to  show 
from  the  Journals  of  the  House  that  the  act 
so  authenticated,  approved,  and  deposited  did 
not  pass  in  the  form  In  which  it  was  signed 
by  the  presiding  officers  and  approved  by  the 
Governor. 

Section  20,  art  10,  of  the  Constitution  pro- 
vides that:  "The  Legislature  shall  not  Im- 
pose taxes  for  the  purpose  of  any  county, 
city,  town  or  other  municipal  corporation,  but 
may,  by  general  laws,  confer  on  the  proper 
authorities  thereof,  respectively,  the  power  to 
assess  and  collect  such  taxes."  It  Is  urged 
by  able  counsel  for  the  railway  company  that 
the  levy  of  one-fourth  of  one  mill  tax  for 
common  school  purposes,  authorized  by  House 


Bill  No.  108,  Is  a  tax  for  the  purpose  of  a 

municipal  corporation;  and  that  the  forego- 
ing section  of  the  Constitution  prohibits  the 
levy  of  such  tax  by  the  Legislature.  Whether 
this  contention  can  be  sustained  depends  up- 
on whetner  a  levy  of  a  tax  for  the  purpose  of 
supporting  the  public  schools  of  the  state  is 
a  levy  for  a  municipal  purpose.  Although 
this  question  has  not  been  directly  presented 
to  this  court  heretofore  In  a  tax  case,  It  was. 
In  effect  presented  in  the  case  of  Board  of 
Education  v.  State,  26  Okl.  836,  109  Pat  668. 
In  the  first  paragraph  of  the  syllabus  to  that 
case,  it  is  said:  "The  free  public  system 
which  the  Legislature  is  directed  to  establish 
by  article  13  of  the  Constitution  is  a  matter 
of  general  state  concern,  and  not  a  municipal 
affair." 

In  support  of  this  conclusion,  Mr.  Justice 
Kane,  who  delivered  the  opinion  of  the  court, 
offered,  among  others,  the  following  reasons: 
"That  It  was  not  the  intention  of  the  f ram- 
ers  of  the  Constitution  to  intrust  this  impor- 
tant function  of  government  to  a  minor  po- 
litical subdivision  of  the  state  is  quite  appar- 
ent from  a  casual  examination  of  the  provi- 
sions of  that  instrument  pertaining  to  this 
subject  Section  1  of  article  18,  entitled  'Ed- 
ucation,' provides  that:  The  Legislature  shall 
establish  and  maintain  a  system  of  free  pub- 
lic schools,*  etc  Section  3  provides  that: 
'Separate  schools  for  white  and  colored  chil- 
dren with  like  accommodation  shall  be  pro- 
vided by  the  Legislature,  and  Impartially 
maintained,*  etc  Section  4  provides  that: 
The  Legislature  shall  provide  for  the  com- 
pulsory attendance  at  some  public  school,  un- 
less other  means  of  education,'  etc  Section 
6  provides  that:  The  Legislature  shall  pro- 
vide for  a  uniform  system  of  text-books  for 
the  common  schools  of  the  state.'  And  sec- 
tion 7  provides  that:  The  Legislature  shall 
provide  for  the  teaching  of  the  elements  of 
agriculture,  horticulture,  stock  feeding,  and 
domestic  science  In  the  common  schools  of 
the  state.*  All  of  these  commands  are  di- 
rected to  the  Legislature.  The  word  •sys- 
tem' Itself  Imports  a  unity  of  purpose,  as 
well  as  an  entirety  of  operation,  and  the  di- 
rection to  the  Legislature  to  'establish  and 
maintain  a  system  of  free  public  schools' 
means  one  system,  which  shall  be  applicable 
to  all  the  public  schools  within  the  state 
Kennedy  v.  Miller.  97  Cal.  429.  82  Pac  558. 
And  the  idea  of  unity  of  purpose  and  en- 
tirety of  operation  is  emphasised  and  made 
more  apparent  by  the  other  excerpts  from 
the  Constitution  above  quoted." 

No  good  cause  has  been  shown  to  us  In  this 
case  why  the  views  in  the  foregoing  case 
should  be  changed.  The  mandate  of  the  Con- 
stitution to  establish  and  maintain  public 
schools  throughout  the  state  Is  directed  to 
the  Legislature  of  the  entire  state,  and  not 
to  any  of  the  political  subdivisions  of  the 
state.  The  establishment  and  maintenance 
of  the  free  public  schools  is  a  state  function; 
and  the  Legislature  is  not  only  authorized  to 
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levy  a  tax  to  defray  all  expenses  of  the  state 
In  the  administration  of  its  affairs,  bnt  by 
section  2,  art  10,  it  is  made  the  duty  of 
the  Legislature  to  provide  by  law  for  an  an- 
nual tax  sufficient,  with  other  resources,  to 
defray  the  ordinary  expenses  of  the  state 
for  each  fiscal  year. 

Section  8,  art  11,  of  the  Constitution  reads 
as  follows:  "The  Interest  and  income  of  the 
permanent  school  fund,  the  net  income  from 
the  leasing  of  public  lands  which  have  been 
or  may  be  granted  by  the  United  States  to 
the  state  for  the  use  and  benefit  of  the  com- 
mon schools,  together  with  any  revenues  de- 
rived from  taxes  authorized  to  be  levied  for 
such  purpose*,  and  any  other  sums  which 
may  be  added  thereto  by  law,  shall  be  used 
and  applied  each  year  for  the  benefit  of  the 
common  schools  of  the  state,  and  shall  be, 
for  this  purpose,  apportioned  among  and  be- 
tween all  the  several  common  school  districts 
of  the  state  in  proportion  to  the  school  pop- 
ulation of  the  several  districts,  and  no  part 
of  the  fund  shall  ever  be  diverted  from  this 
purpose,  or  used  for  any  other  purpose  than 
the  support  and  maintenance  of  common 
schools  for  the  equal  benefit  of  all  the  people 
of  the  state."  The  language  of  the  forego- 
ing section,  italicized  by  us,  indicates  that 
the  framers  of  the  Constitution  contemplated 
that  there  would  be  funds  derived  from  tax- 
es for  school  purposes,  to  be  distributed ;  and 
said  section  prescribed  how  the  same,  togeth- 
er with  other  funds  available  to  the  state 
for  the  support  of  Its  public  schools,  shall  be 
distributed.  The  railway  company,  In  oppo- 
sition to  this  Inference,  suggests  that  this 
language  refers  only  to  taxes  "authorized"; 
and  that  by  reason  of  section  20,  art  10,  of 
the  Constitution,  no  Inference  In  support  of 
the  power  of  the  Legislature  to  levy  a  state 
tax  for  school  purposes  can  follow  from  the 
foregoing  section.  If  the  railway  company's 
contention  be  correct  then  the  language  ital- 
icized is  without  any  meaning  whatever;  but 
provisions  In  a  Constitution  that  are  usually 
drafted  after  careful  and  deliberate  consid- 
eration by  the  framers,  and  are  subsequent- 
ly examined  and  considered  by  the  people 
before  they  are  adopted,  are  not  presumed  to 
have  been  added  for  no  purpose  whatever; 
and  a  construction  of  them  that  renders  them 
meaningless  will  be  avoided,  where  they  are 
susceptible  of  a  construction  that  will  give 
them  force  and  effect,  without  rendering 
them  clearly  in  conflict  with  other  provisions 
of  the  Constitution.  Section  9,  art  10,  of 
the  Constitution  places  a  limitation  upon  the 
amount  of  ad  valorem  taxes  that  may  be 
levied  for  all  purposes  by  the  state,  county, 
township,  city  or  town,  and  school  district 
for  any  one  year.  The  limitations  prescrib- 
ed by  said  section  are  as  follows:  "State 
levy,  not  more  than  three  and  one-half  mills ; 
county  levy,  not  more  than  eight  mills;  pro- 
vided, that  any  county  may  levy  not  exceed- 
ing two  mills  additional  for  county  high 
school  and  aid  to  the  common  schools  of  the 


county,  not  over  one  .mill  of  which  shall  be 
for  such  high  school,  and  the  aid  to  said 
common  schools  shall  be  apportioned  as  pro- 
vided by  law ;  township  levy,  not  more  than 
five  mills;  city  or  town  levy,  not  more  than 
ten  mills ;  school  district  levy,  not  more  than 
five  mills  on  the  dollar  for  school  district 
purposes,  for  support  of  common  school ;  pro- 
vided, that  the  aforesaid  annual  rate  for 
school  purposes  may  be  Increased  by  any 
school  district  by  an  amount  not  to  exceed 
ten  mills  on  the  dollar  valuation,  on  condi- 
tion that  a  majority  of  the  voters  thereof 
voting  at  an  election,  vote  for  said  increase." 

The  foregoing  provision  of  the  Constitution 
in  no  way  limits  the  purposes  for  which  the 
state  may  levy  a  tax,  but  only  fixes  a  limi- 
tation upon  the  amount  it  may  levy  for  all 
purposes.  Nor  can  It  be  inferred,  because 
this  section  places  a  limitation  upon  the 
amount  of  tax  that  may  be  levied  for  school 
purposes  by  a  school  district  that  it  was  in- 
tended thereby  to  prohibit  the  state  from 
levying  any  tax  for  school  purposes.  It  is 
quite  common  for  the  states  In  maintaining 
a  system  of  public  schools  not  only  to  levy 
a  state  tax  to  aid  In  the  support  of  such 
schools,  but  to  provide  school  districts  with  a 
system,  of  government  Invested  with  power 
to  levy  tax  for  school  district  purpose,  to 
supplement  the  funds  and  efforts  of  the  state 
to  maintain  a  public  school  system,  and  the 
various  school  districts  may  thereby  Increase 
their  public  school  facilities,  subject  to  the 
limitations  upon  their  power  to  tax,  as  the 
Inhabitants  of  such  districts  may  feel  dis- 
posed to  do.  Section  0,  supra,  does  nothing 
further  than  place  two  limitations  upon  the 
power  of  any  such  school  district  to  levy  a 
tax.  The  first  limitation  applies  when  the 
levy  is  made  by  proper  authorities,  without 
a  vote  of  the  people.  The  other  limitation  is 
upon  the  increase  over  the  first  levy,  that 
may  be  made  by  a  vote  of  the  people  of  the 
district  To  hold  that  the  Constitution  has 
made  it  the  mandatory  duty  of  the  Legisla- 
ture, as  It  clearly  has,  to  establish  and  main- 
tain a  system  .of  free  schools ;  to  establish 
separate  schools  for  white  and  colored  chil- 
dren ;  to  provide  for  compulsory  attendance 
at  such  schools;  to  provide  for  a  uniform 
system  of  text-books;  and  to  require  certain 
subjects  to  be  taught  in  the  schools,  and  yet 
has  denied  to  the  Legislature  the  power  to 
levy  taxes  to  raise  funds  with  which  to  ac- 
complish these  purposes — is  to  hold  that  the 
Constitution  has  provided  a  means  to  defeat 
its  own  purposes ;  that  it  has  imposed  a  du- 
ly without  conferring  the  power  to  execute 
It  The  tax  levied  by  House  BUI  No.  168  is 
not  levied  upon  any  special  district  or  dis- 
tricts in  the  state,  but  Is  levied  uniformly 
upon  the  property  of  the  entire  state.  It  Is 
not  levied  for  the  benefit  of  any  certain 
school  district  or  districts  of  the  state,  but  Is 
levied  for  the  benefit  of  all  the  schools  of  the 
state.  The  only  feature  about  the  tax  what- 
ever, that  In  any  way  connects  It  with  the 
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school  districts  of  the  state,  Is  that  In  the 
distribution  thereof  it  is  apportioned  to  the 
districts,  to  be  expended  In  the  maintenance 
of  the  public  schools  of  the  state.  This  fea- 
ture of  the  bill  only  makes  the  districts  the 
disbursing  agents  of  the  state  for  the  car- 
rying out  of  the  purposes  of  the  Constitution, 
to  wit,  maintaining  the  public  schools  of  the 
state. 

It  follows  from  the  foregoing  conclusion 
that  it  is  our  judgment  that  the  portion  of 
House  Bill  No.  168,  attacked  In  this  proceed- 
ing, is  valid. 

TURNER,  C.  J.,  and  KANE,  DUNN,  and 
WILLIAMS,  JJ.,  concur. 


PARTRIDGE  v.  DTKINS  et  al. 
(Supreme  Court  of  Oklahoma.    Jan.  10,  1911.) 

(Syllabus  by  the  Court.) 
L  Landlord  and  Tenant  (I  188*)— Lxabxs 
— Covenants — Conditions  Pbecedent. 
One  of  the  covenants  in  the  lease  of  a 
farm  for  one  year  was  that  the  lessors  were  to 
inclose  the  premises  with  fence  sufficient  to 
turn  in  live  stock,  the  same  to  be  completed  in 
time  for  the  occupancy  thereof  by  the  lessee. 
At  the  time  of  its  execution,  the  lessee  was  in 
possession  and  enjoyed  the  premises  until  Au- 
gust of  that  year,  when  he  abandoned  same, 
but  returned  in  October  and  harvested  a  crop 
of  cane  thereon.  Held,  that  the  covenant  to 
repair  was  not  a  condition  precedent,  and  that 
the  lessors  were  entitled  to  recover  the  rent, 
notwithstanding  their  breach  of  said  covenant. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  SS  782,  783;  Dec  Dig.  { 
188.«] 

2.  Landtobd  and  Tenant  (|  159*)— Actions 
fob  Rent— Cboss-Action  fob  Failube  to 
Repaib— Measube  of  Damages. 

In  an  action  for  rent  by  a  landlord  against 
his  tenant  under  a  lease,  the  measure  of  defend- 
ant's damages,  in  a  cross-action  for  failure  to 
fence,  is  the  difference  between  the  rental  value 
of  the  premises  as  they  were  and  what  they 
would  have  been  if  repaired  as  covenanted  in 
the  lease,  taking  into  consideration  the  purposes 
for  which  they  were  to  be  used. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  H  573,  611 ;  Dec.  Dig. 
§  159.*J 

Error  from  Oklahoma  County  Court ;  Sam 
Hooker,  Judge. 

Action  by  W.  R.  Dykins  and  another 
against  John  A.  Partridge.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

Fred  S.  Caldwell,  for  plaintiff  in  error.  S. 
A.  Byers  and  W.  L.  McCann,  for  defendants 
In  error. 

TURNER,  J.  On  December  28,  1907,  W. 
R.  Dykins  and  Delia  Dykins,  defendants  in 
error,  as  plaintiffs,  sued  John  A.  Partridge, 
plaintiff  in  error,  before  a  justice  of  the 
peace  in  Oklahoma  county.  Their  second 
amended  bill  of  particulars  substantially 
states  that  plaintiff  is  justly  Indebted  to 


them  $150,  balance  due  for  the  rent  of  their 
farm  for  1907,  by  virtue  of  the  terms  of  a 
lease  contract  therewith  filed  as  an  exhibit; 
that  while  holding  under  said  lease  for  the 
year  1007  defendant  made  a  crop  (describing 
it)  and,  after  alleging  statutory  grounds 
therefor,  asked  that  the  same  be  attached  to 
satisfy  their  lien  as  landlords,  which  was 
done.  For  a  second  cause  of  action,  they  al- 
leged that  under  the  terms  of  the  lease  de- 
fendant agreed  to  surrender  possession  of  the 
demised  premises  at  the  expiration  of  his 
term  in  as  good  condition  as  they  were  when 
he  took  possession  of  them,  "wear  and  tear 
excepted" ;  that  he  had  violated  said  agree- 
ment by  making  excavations  in  the  cellar  of 
the  dwelling  house  situated  thereon,  and 
thereby  injuring  its  foundation  walls,  to  their 
damage  $50,  and  prayed  judgment  for  $200. 
For  answer  defendant  after  general  denial, 
admitted  the  lease  and  the  grounds  of  at- 
tachment but  denied  the  lien,  and  averred 
that  if  any  rent  was  due  it  was  a  balance  of 
$148.60,  but  that  none  was  due,  because  he 
says  that  plaintiffs  covenanted  in  the  lease 
to  put  in  proper  repair  the  paper  on  the  walls 
and  celling  of  said  house  and  inclose  the 
premises  with  a  fence  sufficient  to  turn  in  live 
stock,  the  same  to  be  completed  in  time  for 
occupancy  thereof  by  defendant  and  furnish 
sufficient  oil  and  paint  and  brushes  to  apply 
the  same,  to  put  in  repair  the  woodwork  of 
the  rooms  of  said  house,  all  of  which  they 
neglected  and  refused  to  do.  And,  by  way 
of  cross-petition,  alleged  that  because  of 
plaintiffs'  failure  to  inclose  the  leased  premi- 
ses as  agreed,  defendant  was  compelled  to 
catch  and  securely  tie  up  each  head  of  his 
live  stock"  kept  thereon  each  night  for  a  peri- 
od of  100  days  to  prevent  them  from  straying 
away,  to  his  damage  $50,  and  for  loss  of 
time  in  hunting  up  such  stock  as  did  stray 
from  the  premises,  owing  to  plaintiffs'  breach 
of  the  covenant  to  fence,  he  says  he  was  dam- 
aged in  the  further  sum  of  $25,  and,  by  rea- 
son of  his  inability  to  turn  his  stock  upon  the 
grass  lands  on  the  premises  owing  to  said 
breach,  he  was  damaged  in  the  further  sum 
of  $100,  and  prayed  damages  in  all  for  $175. 
After  trial  before  the  justice  the  cause  was 
appealed  to  the  county  court  where,  on  trial 
anew,  judgment  was  rendered  in  favor  of 
plaintiffs  for  $96.45,  and  defendant  brings 
the  case  here. 

The  testimony  discloses  that  the  term  con- 
veyed in  the  lease  relied  on  commenced  Feb- 
ruary 1,  1907,  and  ended  January  81,  190S; 
that  the  lease  was  executed  about  April  L 
1907,  at  which  time  defendant  was  in  pos- 
session of  the  demised  premises  under  a  pri- 
or lease  between  the  same  parties,  which  was 
intended  to  be  superseded  by  said  new  lease ; 
that  $150  of  the  consideration  of  $288.45 
was  paid,  cash  in  hand,  on  the  date  of  its 
execution;  that  the  balance  was  therein 
agreed  to  be  paid  January  1,  1908;  that  the 
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crop  attached  was  raised  on  the  leased  prem- 
ises, which  was  abandoned  In  August  of  that 
year,  and  that  in  October  following  defend- 
ant returned  and  harvested  a  crop  of  cane 
thereon.  The  testimony  also  disclosed  that 
plaintiff  breached  the  covenant  to  fence,  ow- 
ing to  which  defendant  was  damaged  as  set 
forth  in  his  answer.  It  is  insisted,  in  ef- 
fect, that  the  duty  to  inclose  the  leased  prem- 
ises with  a  fence  sufficient  to  turn  in  live 
stock,  as  stipulated  in  the  lease,  was  a  con- 
dition precedent,  to  be  performed  by  plain- 
tiffs before  they  could  maintain  an  action  for 
the  recovery  of  the  rent,  and  that,  as  plain- 
tiffs had  failed  to  show  prima  facie  a  per- 
formance thereof,  it  was  error  for  the  court 
to  refuse  to  peremptorily  instruct  the  jury  to 
that  effect.  It  is  also  assigned  that  the  court 
erred  in  refusing  to  charge  the  jury  in  ef- 
fect that,  should  they  find  that  plaintiff  did 
not  perform  said  condition  precedent,  then 
thelc  verdict  should  be  for  defendant  and 
against  the  plaintiff  on  the  issue  of  rent 

There  was  no  error  in  this.  Said  covenant 
to  repair  and  to  pay  rent  are  independent 
and  not  dependent  Defendant,  having  tak- 
en possession  of  the  demised  .premises  under 
the  lease,  is  bound  to  pay  the  stipulated  rent. 
It  is  no  defense  in  a  suit  therefor  that  said 
covenant,  on  behalf  of  the  landlord,  is  not 
performed.  In  Lewis  &  Co.  v.  Chisholm,  68 
Ga.  40,  the  landlord  sued  out  a  distress  war- 
rant for  rent  under  a  written  contract.  The 
defense  was  that  the  same  was  not  due  or  to 
become  due  because  plaintiff  had  failed  to 
keep  the  premises  in  repair  as  he  had  agreed 
to  do,  by  reason  of  which  defendants  were 
forced  to  leave  the  place.  The  fourth  ground 
of  the  motion  for  a  new  trial  was  found  in 
the  charge  of  the  court:  "The  court  is  of 
opinion  and  so  instructs  you  that,  under  the 
contract  of  lease,  which  you  have  out  before 
you,  the  covenant  of  the  landlord  to  make  re- 
pairs is  an  Independent  covenant,  and  a  mere 
failure  to  make  repairs  to  the  extent  of 
merely  diminishing  the  value  of  the  use  of 
the  premises,  and  not  to  entirely  destroying 
it,  would  not  defeat  his  right  to  recover. 
•  •  • "  The  Supreme  Court,  speaking  of 
those  covenants,  quoting  approvingly  from 
Taylor's  American  Landlord  and  Tenant  (7th 
Ed.)  §  265,  said:  "If  dependent,  they  are  in 
the  nature  of  conditions,  and  are  precedent 
each  to  the  other,  and  in  that  case  the  non- 
performance of  one  is  not  only  a  defense  to 
the  exaction  of  performance  by  the  other,  but 
is  ground  for  an  action,  without  a  tender  of 
performance,  by  the  other.  If,  however,  they 
are  independent,  as  where  a  landlord  en- 
gages to  keep  the  premises  in  repair,  or  to 
place  certain  improvements  on  them  within 
a  specified  time,  his  nonperformance  does  in 
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neither  case  discharge  the  tenant's  covenant 
to  pay  rent."  West  v.  Emmons,  5  Johns.  179; 
Slocum  v.  Despard,  8  Wend.  (N.  Y.)  615; 
Morris  v.  Sllter,  1  Denio  (N.  T.)  59;  Couch 
v.  Ingersoll,  2  Pick.  (Mass.)  292.  And  it  sus- 
tained the  charge.  See,  also,  24  Cyc.  1159; 
18  Am.  &  Eng.  Cyc  Law;  1,  p.  230,  note  5; 
Doolittle  v.  Selkirk,  7  Misc.  Rep.  722,  28  N. 
Y.  Supp.  43;  Rubens  v.  Hill,  213  111.  532, 
72  N.  E.  1127;  Watters  v.  Smaw,  32  N.  C. 
292;  Long  v.  Gieriet,  57  Minn.  278,  59  N. 
W.  194;  Newman  v.  French  et  al.,  45  Hun, 
65;  Kelsey  v.  Ward,  16  Abb.  Prac.  (N.  Y.) 
98;  Huber  v.  Ryan,  26  Misc.  Rep.  428,  56  N. 
Y.  Supp.  135. 

Neither  did  the  court  err  in  Instructing  the 
jury  that:  "The  measure  of  damages,  if  any, 
which  defendant  is  entitled  to  recover  in  this 
case  is  the  amount  which  will  compensate 
him  for  all  the  detriment  approximately 
;  caused  thereby,  or  which  in  the  ordinary 
|  course  of  things  would  be  likely  to  result 
;  therefrom,  but  the  same  is  limited  to  the  dlf- 
i  ference  between  the  reasonable  rental  value 
i  in  case  of  the  farm  in  question  for  the  year 
1 1907,  inclosed  with  fence  sufficient  to  run 
i  live  stock,  as  provided  in  the  lease,  and  its 
!  condition  during  said  year,  as  occupied  by 
i  the  defendant;    but  the  jury  in  arriving 
!  thereat  must  take  into  consideration  the  loss 
of  pasture  sustained  by  the  defendant,  and 
such  other  detriment  as  was  caused  to  him 
thereby" — for  the  reason  that  after  sub- 
stantially stating  the  rule  it  charged  that  in 
addition  thereto  he  might  recover  for  the 
loss  of  pasture,  and  such  other  injury  as 
j  was  caused  to  him  thereby.   Of  this  charge 
j  defendant  had  no  reason  to  complain.  His 
measure  of  damages  was  the  difference  be- 
tween the  rental  value  of  the  premises  as 
j  they  were  and  what  they  would  have  been 
I  if  repaired  as  covenanted  in  the  lease,  tak- 
I  Lag  into  consideration  the  purpose  for  which 
■  they  were  to  be  used.   Bien  &  Co.  v.  Hess, 
102  Fed.  436,  42  C.  C.  A.  421 ;  Cleningban  v. 
McFarland,  16  Daly,  402,  11  N.  Y.  Supp.  719 ; 
Jackson  et  al.  v.  Doherty,  17  Misc.  Rep.  629, 
1  40  N.  Y.  Supp.  655 ;  Ross  v.  Stockwell,  19 
1  Ind.  App.  86,  49  N.  E.  50 ;  Leick  v.  Trltz,  94 
j  Iowa,  322,  62  N.  W.  855;  Biggs  v.  McCurley, 
!  Ad.,  76  Md.  409,  25  Atl.  466 ;  Cook,  App.,  v. 
i  Soule  et  al.,  56  N.  Y.  420;  Long  v.  Gieriet, 
supra;  Parker  v.  Meadows,  86  Tenn.  181,  6 
S.  W.  49;   18  Am.  &  Eng.  Enc.  Law,  233. 
This  the  Jury  under  said  instruction  found  to 
be  at  least  the  difference  between  $150,  the 
balance  of  the  rent  sued  for,  and  $96.45,  the 
amount  of  their  verdict  for  plaintiff. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  lower  court  Is  affirmed.  All  the 
Justices  concur,  except  HAYES,  J.,  not  par- 
ticipating. 
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MISSOURI,  O.  &  O.  RT.  CO.  v.  STATE  et  a!. 
(Supreme  Court  of  Oklahoma.   Feb.  9,  1911.) 

(ByJUbu*  by  the  Court.) 

Razlboadb  (I  58*)— Powers  or  Corporation 
Commission— Side  Tbackb — Stations. 
The  Corporation  Commission  is  vested  with 
authority  to  require  a  railway  company  to 
locate  and  construct  a  side  track  and  establish 
a  prepaid  and  stop  station  at  a  point  on  its 
line  reasonably  required  by  public  convenience 
or  necessity. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  |  58.*] 

Error  from  an  Order  of  the  Corporation 
Commission. 

Action  by  the  State  and  others  against  the 
Missouri,  Oklahoma  &  Gulf  Railway  Com- 
pany. Judgment  for  defendants,  and  plain- 
tiff brings  error.  Affirmed. 

E  R.  Jones  and  C.  G.  Hornor,  for  plain- 
tiff in  error.  Chas.  J.  West,  Atty.  Gen.,  for 
defendants  in  error. 

TURNER,  C.  J.  On  complaint  of  about 
50  petitioners,  residents  of  Kemp,  OkL,  filed 
before  it  September  8,  1910,  the  Corporation 
Commission,  after  taking  the  testimony  pre- 
served in  the  record,  entered  the  following: 

"Opinion  and  Order. 

"The  complaint  in  this  case  asks  for  the 
construction  of  side  tracks  and  for  a  sta- 
tion at  a  point  on  the  Missouri,  Oklahoma 
&  Gulf  Railway  in  Bryan  county,  to  be 
known  as  Kemp  City.  The  proposed  loca- 
tion is  about  a  mile  and  a  fourth  north  of 
the  Red  river,  which  forms  the  south  bound- 
ary of  Bryan  county  and  of  the  state  of 
Oklahoma. 

"The  complaint  sets  forth  that  the  Mis- 
souri, Oklahoma  &  Gulf  has  extended  its 
line  from  Durant,  Okl.,  to  Denison,  Tex., 
running  within  a  distance  of  two  miles  of 
the  present  town  of  Kemp.  The  complaint 
states  that  Kemp  is  a  town  of  about  500  in- 
habitants in  a  well-settled  farming  com- 
munity, and  that  the  Missouri,  Oklahoma  & 
Gulf  Railway  has  provided  for  said  town 
and  community  no  station  for  loading  and 
unloading  freight  nearer  than  its  station 
called  Achille,  7%  miles  from  Kemp  across 
hills  over  which  there  are  no  well-traveled 
roads.  The  complaint  specifically  asks  for 
an  order  requiring  the  building  of  a  switch 
and  the  establishing  of  a  prepaid  station  at 
the  point  of  the  Missouri,  Oklahoma  &  Gulf 
Railway  Company  where  the  main  traveled 
country  road  running  from  the  old  Bloom- 
field  Ferry  on  the  Red  river  to  the  town  of 
Kemp  and  beyond  crosses  said  railroad.  The 
petition  is  signed  by  about  50  residents  of 
the  community  seeking  this  accommodation. 


The  defendant  company  did  not  file  an  an- 
swer in  this  case,  but  appeared  to  defend 
and  oppose  the  granting  of  the  order  pray- 
ed for  at  a  hearing  held  at  Hugo,  OkL,  Octo- 
ber 5,  1910. 

"The  evidence  In  support  of  the  petition 
shows  that  the  population  of  the  community 
to  be  accommodated  by  the  proposed  station 
Is  approximately  as  stated  in  the  complaint, 
being  from  400  to  500  persons.  It  appears 
that  the  station  of  Achille  is  about  seven 
miles  north  of  the  proposed  station  of  Kemp 
City,  and  that  the  proposed  station  of  Kemp 
City  is  at  the  southernmost  point  of  the  de- 
fendant company's  railroad  at  which  a  station 
can  reasonably  be  erected  within  the  state 
of  Oklahoma.  The  evidence  shows  that  the 
town  of  Kemp,  which  has  existed  for  several 
years  at  a  point  two  miles  east  of  the  pro- 
posed townslte  of  Kemp  City,  has  bank  de- 
posits of  from  $25,000  to  $30,000,  an  annual 
volume  of  business  ranging  from  $140,000  to 
$200,000,  that  it  is  the  market  for  over  $416,- 
000  (4,000  to  6,000  bales)  of  cotton  annually, 
that  it  ships  400,000  to  500,000  bushels  of 
corn  annually,  and  that  it  is  the  trade  cen- 
ter for  an  area  extending  some  15  or  17 
miles  east  and  several  miles  north  and  south, 
its  area  Including  seven  sawmills  which 
could  use  the  proposed  town  of  Kemp  City 
as  a  shipping  center.  The  evidence  shows 
that  the  townslte  proposed  contemplates  the 
donation  of  a  business  or  residence  lot  to 
any  resident  of  the  present  town  of  Kemp 
who  will  move  to  Kemp  City  and  erect  a 
building  of  any  character  on  said  donated 
lot,  and  that  the  population  of  the  present 
town  of  Kemp  is  practically  a  unit  in  favor 
of  the  proposed  removal  to  the  railroad. 

"The  evidence  shows  that  it  would  not  be 
practicable  to  establish  a  town  nearer  the 
Red  river  than  the  proposed  townslte  of 
Kemp  City,  for  the  reason  that  the  land  ly- 
ing closer  to  the  river  is  within  the  overflow 
area,  and  that  water  has  been  known  to 
reach  a  point  within  a  thousand  feet  of  the 
proposed  side  track  location  at  Kemp  City. 
The  evidence  further  shows  that  the  trade 
of  the  territory  tributary  to  the  present  town 
of  Kemp  now  goes  to  the  city  of  Denison. 
Tex.,  and  the  smaller  portion  finding  its  way 
to  Durant,  Okl.  The  Denison  and  Durant 
outlets  for  this  trade  territory  are  about 
equal  distances  from  the  town  of  Kemp,  but 
the  trade  favors  the  Texas  market,  for  the 
reason  that  roads  are  better  in  that  direc- 
tion, free  carriage  (ferriage)  being  provided 
by  the  business  community  of  Denison,  and 
the  market  in  the  Texas  town  being  at  times 
slightly  more  favorable  than  at  Durant  The 
evidence  further  shows,  not  conclusively,  but 
to  an  extent  that  inclines  the  commission  to 
credit  the  contention,  that  the  business  com- 
munity of  Denison,  Tex.,  and  certain  pro- 
moters of  the  Missouri,  Oklahoma  &  Gulf 


•For  other  cases  see  iami  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
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Railway,  have  a  tentative  understanding 
that  there  will  be  no  station  on  the  defend- 
ant company's  railroad  nearer  to  Denison 
than  the  station  of  Achllle,  above  referred 
to.  This  Impression'  finds  support  in  the 
evidence  that  the  business  community  of 
Denison  offered  to  provide  a  substantial  cash 
bonus  to  secure  the  Missouri,  Oklahoma  & 
Gulf  Railway  Company,  and  that  the  rail- 
way company  has  intended  and  does  intend 
to  construct  a  wagon  bridge  across  the  Red 
river  at  a  point  at  or  near  the  location  of  its 
railway  bridge  across  said  river. 

"The  commission  considers  the  evidence 
conclusive  on  the  proposition  that  the  trade 
community  of  Kemp,  whether  it  removes  to 
the  proposed  location  of  Kemp  City  or  re- 
mains where  it  is,  should  be  provided  with 
facilities  for  which  the  petition  prays  at  the 
location  of  the  proposed  Kemp  City  town- 
site.  The  defendant  railway  company  does 
not  introduce  any  evidence  controverting  the 
representations  as  to  the  volume  of  business 
that  can  be  offered  by  the  proposed  town  of 
Kemp  City.  Its  defense  is  based  entirely 
upon  the  contention  that  the  grade  of  this 
railway  at  the  point  wbere  such  siding  and 
stop  for  trains  is  demanded  is  such  that 
trains  could  not  be  started  or  stopped  at  such 
point  The  witnesses  for  the  railway  com- 
pany, Including  its  chief  engineer,  testified 
that  the  grade  at  said  point  Is  four-tenths  of 
one  per  cent,  and  that  by  reason  of  a  curve 
at  this  point  the  resistance  to  traffic  at  this 
point  is  equal  to  that  of  grade  of  five-tenths 
of  one  per  cent  The  commission  gives  great 
weight  to  the  opinions  of  expert  witnesses, 
to  which  class  It  considers  that  consulting 
engineers  of  railways  belong.  A  part  of  the 
evidence  in  this  case,  however,  is  the  profile 
of  the  defendant  company's  railway  filed 
with  this  commission  as  required  by  law. 
An  Inspection  of  this  profile  shows  other 
points  on  the  line  of  the  defendant  company 
where  stations  have  been  established  on 
grades  equally  as  heavy  as  the  grade  at  the 
proposed  location  at  Kemp  City.  The  pro- 
.  file  shows  that  at  the  station  of  Atwood  on 
said  railroad  the  defendant  company  has 
a  400-foot  siding  constructed  on  a  grade  of 
.41  of  one  per  cent.,  thence  south  1,600  feet 
at  .6  of  one  per  cent.,  thence  south  1,600 
feet  at  .52  of  one  per  cent.,  thence  south  for 
approximately  3  miles  at  a  grade  varying 
but  slightly  either  above  or  below  six-tenths 
of  one  per  cent  The  grade  of  the  defendant 
company's  track  at  and  south  from  Atwood, 
taking  into  consideration  the  fact  that  this 
grade  falls  within  the  same  division  as  the 
Kemp  City  proposed  location,  appears  to  the 
commission  to  effectually  dispose  of  the  de- 
fendant's contention  that  the  proposed  side 
track  at  Kemp  City  Is  impracticable  from  an 
engineering  standpoint 
"Therefore,  after  a  careful  consideration 


of  all  the  evidence  In  this  case,  the  commis- 
sion is  of  the  opinion  and  orders  that  the 
defendant  the  Missouri,  Oklahoma  &  Gulf 
Railway  Company  locate  and  construct  a 
side  track  and  establish  a  prepaid  and  stop 
station  at  Kemp  City ;  said  side  track  to  be 
suitable  in  length  to  serve  the  needs  of  the 
community.  This  order  shall  be  in  full  force 
and  effect  from  and  after  the  15th  day  of 
December,  1910," 

— from  which  the  Missouri,  Oklahoma  & 
Gulf  appealed. 

No  question  of  law  was  raised  at  the  hear- 
ing and  none  is  presented  in  the  briefs. 
Properly  conceding  the  order  to  be  prima 
facie  just,  reasonable,  and  correct  and  as- 
suming the  burden  of  showing  to  the  con- 
trary, appellant  assails  the  reasonableness 
of  the  order  only.  Holding  as  we  did  In  A, 
T.  &  S.  F.  Ry.  Co.  v.  State  et  al.,  112  Pac. 
1010,  that  the  Corporation  Commission  is 
without  authority  to  arbitrarily  require  a 
railroad  company  to  establish  stations  and 
switching  facilities  at  places  not  required 
by  public  convenience,  we  hold  here  that 
said  commission  Is  vested  with  authority  to 
require  appellant  to  establish  such  facilities 
as  are  petitioned  for  at  places  reasonably 
required  by  public  convenience  or  necessity. 
Assailing  the  order  on  the  ground  mentioned, 
no  very  clear  contention  appears  on  the  part 
of  appellant  While  It  assigns  for  error  that 

(1)  the  order  is  unreasonable  and  unjust 

(2)  that  it  is  not  sustained  by  the  evidence, 
and  (3)  that  it  is  contrary  to  law,  it  fails  to 
state  specifically  wherein,  so  that  we  can 
fairly  ascertain,  examine,  and  decide  the 
question  involved.  For  the  reason  that  we 
have  read  the  record,  we  do  not  concur  with 
the  contention  that  there  does  not  appear  to 
be  any  real  need  of  a  station  at  Kemp  City 
or  that  an  examination  thereof  will  show 
that  petitioners  are  promoters  of  a  town  lot 
scheme  for  private  gain  and  desire  to  secure 
the  facilities  petitioned  for  as  an  aid  in  sell- 
ing lots.  Rather  are  we  of  opinion  that  they 
are  engaged  in  a  laudable  effort  to  keep  the 
town  of  Kemp  where  they  live  and  do  busi- 
ness from  being,  as  they  say,  "wiped  off  the 
map."  That  such  will  be  the  inevitable  re- 
sult of  the  forces  now  working  and  seem- 
ingly set  in  motion  by  appellant  is  apparent 
In  pushing  its  road  southward  through 
Achille  crossing  Red  river  at  Speese,  Tex., 
and  from  thence  to  Denison  and  beyond,  ap- 
pellant's line,  after  leaving  Kemp  two  miles 
to  the  east,  practically  splits  in  two  vertical- 
ly a  great  "V"  of  country  made  by  a  bend 
of  that  river,  and  passes  out  of  the  state 
at  or  near  its  point  In  all  this  bend  and  for 
miles  around  Kemp  the  country  is  agricul- 
tural, and  "as  rich  as  any  In  the  state." 
Denison  is  nine  miles  from  the  state  line, 
Red  river,  a  navigable  stream.  To  make  the 
trade  of  this  country  tributary  to  it,  Denison 


Digitized  by  Google 


932 


113  PACIFIC 


REPORTER 


(OkL 


when  Bubflcribiog  to  appellant's  road.  It 
seems,  arranged  with  it  to  refrain  from  es- 
tablishing a  town  on  its  proposed  line  north 
of  said  river  nearer  than  Achille  and  also 
with  two  ferries  for  free  ferriage  for  per- 
sons with  teams  from  said  territory  trad- 
ing in  Denison.  In  constructing  its  line 
across  the  river  appellant  is  also  establish- 
ing a  toll  bridge  presumably  to  put  the  fer- 
ries out  of  business,  and,  with  Denison,  en- 
Joy  that  tide  of  trade.  In  a  measure,  to  di- 
vert and  retain  this  trade,  petitioners,  in 
order  to  afford  said  trade  more  convenient 
shipping  facilities  than  they  now  get  by  be- 
ing compelled  to  go  into  Texas,  and  obvious- 
ly also  to  use  themselves,  conceived  the  idea 
of  moving,  in  effect,  the  town  of  Kemp  to 
a  place  called  Kemp  City  on  appellant's  line, 
and  to  that  end  have  platted  it,  offered  in- 
ducements calculated  to  secure  Its  removal 
there,  and  have  asked,  and  the  commission 
has  granted,  the  order  in  question.  Said 
order  does  not  contemplate  the  erection  of 
a  depot  there,  either  freight,  or  passenger, 
nor  Indeed  the  erection  of  any  structure  by 
appellant,  nor  the  placing  of  an  agent  there. 
It  contemplates  only  the  construction  of  a 
side  track  at  a  cost  and  inconvenience  so 
Inconsiderable  that  the  same  is  not  complain- 
ed of,  in  order  that  prepaid  freight  may  be 
loaded  and  unloaded  there. 

As  stated  by  the  commission,  the  sole  ob- 
jection before  it  to  this  order  was  that  the 
grade  of  appellant's  road  at  Kemp  City  is 
such  that  trains  could  not  be  started  and 
stopped  there,  and  that  an  order  requiring 
them  so  to  do  would  be  unreasonable.  This 
obJectioh\i8  untenable  for  the  reason  stated 
by  the  commission,  and  so  we  -And  that  the 
profiles  in  evidence  show  that  at  least  one 
station  on  equally  heavy  grades  as  those  at 
Kemp  City  has  been  established  on  appel- 
lant's line.  Neither  is  it  tenable  to  say  that 
the  order  is  unreasonable,  in  that  it  requires 
a  station  to  be  located  4%  miles  from  Achille 
and  1%  miles  from  Speese,  Tex.,  making 
three  stations  within  6  miles,  for  the  reason 
the  evidence  shows  that  the  proposed  loca- 
tion of  Kemp  City  is  the  first  high  ground 
available  for  the  facilities  ordered  north- 
ward from  Red  river  on  appellant's  line  not 
subject  to  everflow.  As  there  is  little  in 
the  record  to  Induce  us  to  believe  that  ap- 
pellant Intends  to  establish  adequate  and 
convenient  shipping  facilities  at  the  north 
of  the  bridge  at  Speese,  and  as  we  can  see 
that,  in  the  absence  of  the  facilities  ordered, 
shippers  from  the  territory  in  question  will 
be  compelled  to  continue  to  cross  a  wide 
marshy  bottom  and  a  navigable  stream  and 
unload  for  shipment  in  another  state,  we  are 
of  opinion  that  the  order  is  reasonable  and 
must  stand. 

Affirmed.  All  the  Justices  concur,  except 
WILLIAMS,  J.,  not  participating. 


SMITH,  Secretary  of  State,  et  al.  v.  STATE 
ex  rel.  HEPBURN,  County  Attorney. 

(Supreme  Court  of  Oklahoma-    Nov.  13,  1910. 
Rehearing  Denied  Feb.  9,  1911.) 

(Syllabus  ly  the  Court) 

1.  States  (|  22*)— Seat  op  Government — 
Enabling  Act— Effect. 

Oklahoma  Enabling  Act  (Act  Jane  16, 
1906  c.  3335,  §  2.  34  Stat.  268)  in  part  pro- 
vides: "The  capital  of  said  state  shall  tem- 
porarily be  at  the  city  of  Guthrie,  in  the  pres- 
ent territory  of  Oklahoma,  and  shall  not  be 
changed  therefrom  previous  to  Anno  Domini 
nineteen  hundred  and  thirteen."  The  terms  and 
conditions  of  said  act  were  adopted  by  ordi- 
nance irrevocable  by  the  delegates  elected  pur- 
suant thereto  in  constitutional  convention  as- 
sembled. Held,  in  a  suit  to  restrain  state  offi- 
cers from,  in  effect,  removing  the  capital  from 
Guthrie  prior  to  that  time  pursuant  to  the  pro- 
visions of  an  initiated  bill  proclaimed  by  the 
Governor  to  have  been  adopted  by  the  electors 
of  the  state  at  the  polls,  that  said  provision  so 
adopted  had  the  force  and  effect  of  law,  and 
is  binding  on  the  state  unless  repealed  by  said 
initiated  bill. 

[Ed.  Note.— For  other  cases,  see  States. 
Cent.  Dig.  §  26;  Dec.  Dig.  5  22.*] 

2.  States  (J  9*)— Admission  into  Union- 
Powers— Effect  of  Limitations  in  En- 
abling Act. 

Since  Congress  has  no  power  to  admit  a 
state  into  the  Union  except  on  an  equal  footing 
with  the  original  states,  in  accordance  with  the 
rights,  powers,  and  duties  defined  by  the  Con- 
stitution, the  admission  of  Oklahoma  fixed  her 
status  and  that  of  her  people  as  that  acquired 
by  the  other  states  of  the  federal  Union  under 
the  Constitution,  anything  in  the  Enabling  Act 
(Act  June  16,  1906,  c.  3335,  §  2,  34  Stat.  268) 
to  the  contrary  notwithstanding ;  and  conferred 
on  such  state  the  exclusive  power  to  enact  and 
repeal  its  own  laws,  provided  the  same  enacted 
be  not  repugnant  to  the  Constitution  of  the 
state  or  of  the  United  States. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  S  4;   Dec.  Dig.  }  9.*] 

3.  Statutes  (5  35%*)  —  Initiated  Bill- 
Adoption  by  People— Sufficiency  or  Sub- 
mission. 

Where,  In  a  suit  to  restrain  certain  state 
officers  from  removing  any  property  pertaining 
to  their  several  offices  from  the  city  of  Guthrie, 
and  from  doing  any  official  act  at  any  other 
place,  on  the  ground  that  the  initiated  bill  un- 
der which  they  were  attempting  to  act  had 
never  been  adopted  by  the  people  at  the  polls,  it 
seemed  to  be  within  the  contemplation  of  said 
bill,  which  in  effect  provided:  (1)  For  the  per- 
manent location  of  the  capital  of  the  state  by 
election;  (2)  makes  the  place  of  receiving  a  ma- 
jority of  the  votes  cast  at  that  or  a  final  elec- 
tion the  permanent  capital  of  the  state;  (3) 
declares  three  certain  cities  candidates  for  the 
permanent  location  of  said  capital  and  provides 
the  form  of  ballot;  (4)  authorizes  any  other 
city,  town,  or  place  to  become  a  candidate  up- 
on petition,  etc.;  (5)  prescribes  the  procedure 
for  a  second  election  in  the  event  no  candidate 
receives  a  majority  of  the  votes  cast  at  the  first 
election:  <6)  creates  a  State  Capital  Commis- 
sion to  be  appointed  by  the  Governor;  (7)  pre- 
scribes their  tenure  of  office,  salaries,  etc;  (8) 
makes  said  Commission  a  body  corporate  with 
powers  to  sue  and  be  sued;  (9)  empowers  said 
Commission  to  purchase  land  for  the  capital 
site  and  locate  the  state  buildings;  (10)  author- 
izes the  Commission  to  exercise  the  power  of 
eminent  domain;  (11)  empowers  said  Commis- 
sion to  select  land  belonging  to  the  state  for 


•For  other  cases  see  not  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rap'r  Indexes 

Digitized  by  Google 


OkL) 


SMITH  v. 


'.  STATE 


933 


capital  purposes  and  to  cause  the  same  to  be 
appraised  and  paid  for  by  the  state;  (121  au- 
thorizes said  Commission  to  plat  and  sell  the 
lands  thus  acquired  and  create  a  building  fund; 

(13)  empowers  said  Commission  to  employ  engi- 
neers, architects,  and  clerical  help  at  the  ex- 
pense of  the  state  and  fix  their  compensation; 

(14)  empowers  said  Commission  to  enter  into 
a  contract  for  the  construction  of  a  capital 
building,  subject  to  the  approval  of  the  Legis- 
lature; (15)  makes  an  appropriation  of  $600,- 
000  for  the  use  of  said  Commission,  to  submit 
to  the  electors  of  the  state  for  their  adoption  or 
rejection  at  the  polls  three  questions,  to  wit, 
"Shall  it  [the  bill]  be  adopted?"  "Shall  the 
capital  be  located?  and  "Shall  the  capital  of 
the  state  of  Oklahoma  be  permanently  located 
at  [one  of  three  certain  cities,  naming  theml? 
and  that  said  question,  "Shall  it  be  adopted?" 
prescribed  by  the  act  of  April  16,  1908  (Laws 
1007-08,  c.  44)  S  10.  was  omitted  from  the  bal- 
lot. Held,  that  said  bill  was  not  adopted  and 
hence  failed  to  become  a  law.  Held,  further, 
that  an  affirmative  vote  npon  the  question  sub- 
mitted, "Shall  the  capital  be  located?"  did  not 
include  an  affirmative  vote  upon  the  implied 
question  not  submitted.  "Shall  it  be  adopted?" 
Held,  also,  that  as  said  officers  were  attempt- 
ing to  act  without  authority  of  law,  which,  if 
permitted,  would  involve  an  unlawful  expendi- 
ture of  the  moneys  of  the  state,  it  was  not  er- 
ror for  the  trial  court  to  grant  the  temporary 
injunction  complained  of. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  §  35%.*] 

Error  from  District  Court,  Logan  County; 
A.  H.  Houston,  Judge. 

Action  by  the  State,  on  the  relation  of 
James  Hepburn,  County  Attorney,  against 
Thomas  P.  Smith,  Secretary  of  State,  and 
others.  From  an  order  granting  a  temporary 
Injunction,  defendants  bring  error.  Affirmed. 

Chas.  West,  Atty.  Gen.,  Stuart,  Gordon  & 
Liedtke,  and  Burwell,  Crockett  &  Johnson, 
for  plaintiffs  In  error.  James  Hepburn, 
County  Atty.,  Burford  &  Burford,  Dale,  Bier- 
er  &  Haegler,  and  C.  G.  Hornor,  for  defend- 
ants In  error. 

TURNER,  J.  From  an  order  granting  a 
temporary  injunction  rendered  and  entered 
in  the  district  court  of  Logan  county  restrain- 
ing Thomas  P.  Smith,  Secretary  of  State,  and 
14  other  state  officers  from  removing  any  of 
the  property  pertaining  to  their  several  of- 
fices from  the  city  of  Guthrie,  and  from  do- 
ing any  official  act  at  any  other  place,  pur- 
suant to  the  prayer  of  a  petition  filed  in  said 
court  In  the  name' of  the  state  of  Oklahoma, 
on  the  relation  of  James  Hepburn,  county 
attorney  of  said  county,  alleging,  In  sub- 
stance, that  the  pretended  authority  under 
which  defendants  were  about  to  act,  being 
State  Question  No.  15,  Initiative  Petition  No. 
7,  purporting  to  submit  to  a  vote  of  the  peo- 
ple the  selection  of  a  place  for  the  permanent 
location  of  the  capital  of  the  state,  duly  filed 
with  the  Secretary  of  State,  voted  on  by  the 
people  at  an  election  held  June  11,  1010,  and 
by  proclamation  of  the  Governor  declared 
lawfully  adopted,  enacted,  and  approved  by 
the  people,  and  Oklahoma  City  at  said  elec- 
tion to  have  been  duly  and  lawfully  selected 


as  the  place  for  the  permanent  location  of 
the  capital  of  the  state  by  the  people  there- 
of, was  never  in  fact,  and  for  certain  reasons 
stated,  properly  submitted  to  a  vote  of  the 
people,  and  never  by  them  adopted,  and  for 
that  reason  never  became  a  law,  and,  if  prop- 
erly submitted  and  adopted,  the  same  is  in 
conflict  with  that  part  of  the  act  of  June  16, 
1906,  known  as  the  "Enabling  Act"  (Act  June 
16,  1906,  c.  3335,  8  2,  84  Stat.  268),  which  pro- 
vides, in  effect,  that  the  capital  of  the  state 
shall  temporarily  be  at  the  city  of  Guthrie, 
and  shall  not  be  changed  therefrom  prior  to 
the  year  1913,  which  was  by  the  Constitution- 
al Convention  adopted  by  ordinance  irrevoca- 
ble, and  for  that  reason  said  measure  is  un- 
constitutional and  void,  and  that  said  re- 
moval will  involve  an  unlawful  expenditure 
of  $10,000  of  the  moneys  of  the  state.  Plain- 
tiffs in  error,  defendants  below,  bring  the 
case  here,  and  assign  for  error  the  granting 
of  said  order.  The  right  of  the  trial  court  to 
Certain  jurisdiction  of  this  suit  having  been 
recently  decided  In  its  favor  as  to  all  the 
defendants  save  the  Governor  In  State  ex  rel. 
Attorney  General  v.  Houston,  District  Judge 
et  al.  (an  original  application  for  a  writ  of 
prohibition,  not  yet  officially  reported)  113 
Pac  190,  we  pass  to  the  merits  of  this  case. 

In  granting  the  order  complained  of  the 
trial  court  held  that  the  initiated  bill,  if  le- 
gally adopted,  in  that  it  purported  to  change 
the  location  of  the  capital  of  the  state  and 
permanently  locate  the  same  prior  to  the 
year  1913,  was  in  conflict  with  that  part  of 
the  Enabling  Act,  which  provides :  "The  cap- 
ital of  said  state  shall  temporarily  be  at  the 
city  of  Guthrie,  In  the  present  territory  of 
Oklahoma,  and  shall  not  be  changed  there- 
from previous  to  Anno  Domini  nineteen  hun- 
dred and  thirteen,  but  said  capital  shall,  aft- 
er said  year,  be  located  by  the  electors  of 
said  state  at  an  election  to  be  provided  for 
by  the  Legislature;"  and  as  said  act  was 
adopted  by  the  Constitutional  Convention  by 
ordinance  irrevocable,  the  same  thereby  be- 
came a  contract  or  compact  between  the 
sovereignties  state  and  federal,  the  bill  must 
fall  as  In  violation  of  said  compact.  On  the 
other  hand,  it  is  contended  that  the  Enabling 
Act  was  an  act  defining  the  metes  and 
bounds  of  the  grant  of  power  to  the  dele- 
gates In  Constitutional  Convention  assembled, 
and  suggestions  or  instructions  to  them  as  to 
what  the  Constitution  should  contain,  no 
part  of  which  remained  in  force  after  the 
erection  of  the  state,  except  such  as  was  by 
it  adopted  after  Its  admission  as  a  state,  and, 
as  the  provision  of  the  Enabling  Act  to  the 
effect  that  the  capital  shall  temporarily  be 
at  Guthrie  and  shall  not  be  changed  there- 
from previous  to  1913  was  never  so  adopted, 
It  has  no  binding  effect  on  the  state. 

In  support  of  their  contention  defendants 
rely  on  Permoli  v.  Municipality  No.  1  of  the 
City  of  New  Orleans,  3  How.  589,  11  L.  Ed 
739,  and  kindred  cases.   In  that  case  plain- 
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tiff  in  error  was  fined  $50  for  the  violation  of 
a  city  ordinance  making  it  an  offense  to  ex- 
pose  a  corpse  In  any  of  the  Catholic  churches 
of  the  municipality  under  penalty  of  that 
amount.  The  cause  was  brought  up  by  writ 
to  the  city  court  of  that  municipality.  The 
court,  in  determining  whether  said  ordinance 
was  in  conflict  with  the  Constitution  or  laws 
of  the  United  States,  in  order  to  determine 
its  jurisdiction,  said:  "The  principal  stress 
of  the  argument  for  the  plaintiff  in  error 
proceeded  on  the  ordinance  of  1718.  The 
act  of  1805  (chapter  83)  having  provided  that 
from  and  after  the  establishment  of  the  gov- 
ernment of  the  Orleans  Territory  the  inhab- 
itants of  the  same  should  be  entitled  to  en- 
joy all  the  rights,  privileges,  and  advantages 
secured  by  said  ordinance  and  then  enjoyed 
by  the  people  of  the  Mississippi  Territory. 
It  was  also  made  the  frame  of  government, 
with  modifications.  In  the  ordinance,  there 
were  terms  of  compact  declared  to  be  there- 
by established  between  the  original  statfc 
and  the  people  of  the  states  afterwards  To 
be  formed  northwest  of  the  Ohio,  unalter- 
able, unless  by  common  consent— one  of 
which  stipulations  is  that  'no  person  demean- 
ing himself  in  a  peaceable  manner  shall  ever 
be  molested  on  account  of  his  mode  of  wor- 
ship, or  religious  sentiments,  In  the  said  ter- 
ritory.' For  this  provision  is  claimed  the 
sanction  of  an  unalterable  law  of  Congress, 
and  it  is  insisted  the  dty  ordinance  above 
has  violated  it;  and  what  the  force  of  the 
ordinance  Is  north  of  the  Ohio  we  do  not 
pretend  to  say,  as  it  is  unnecessary  for  the 
purposes  of  this  case.  But  as  regards  the 
state  of  Louisiana,  it  had  no  further  force, 
after  the  adoption  of  the  state  Constitution, 
than  other  acts  of  Congress  organizing,  in 
part,  the  territorial  government  of  Orleans, 
and  standing  in  connection  with  the  ordi- 
nance of  1718.  So  far  as  they  conferred  po- 
litical rights,  and  secured  civil  and  religious 
liberties  (which  are  political  rights),  the  laws 
of  Congress  were  all  superseded  by  the  state 
Constitution;  nor  is  any  part  of  them  in 
force,  unless  they  were  adopted  by  the  Con- 
stitution of  Louisiana  as  laws  of  the  state. 
•  *  *  It  follows  no  repugnance  could 
arise  between  the  ordinance  of  1718  and  an 
act  of  the  Legislature  of  Louisiana,  or  a  city 
regulation  founded  on  such  act  •  •  •  " — 
and  dismissed  the  case  for  want  of  jurisdic- 
tion. 

See.  also,  Escanaba,  etc.,  Co.  v.  City  of 
Chicago,  107  U.  S.  678-691,  2  Sup.  Ct  185,  27 
L.  Ed.  442;  Pollard's  Lessee  v.  Hagan,  8 
How.  212,  11  L.  Ed.  565  ;  Bolln  v.  Nebraska, 
176  U.  S.  83,  20  Sup.  Ct  287,  44  L.  Ed.  382; 
Ward  v.  Race  Horse,  163  U.  S.  504,  16  Sup. 
Ct.  1076,  41  L.  Ed.  244.  But  these  cases  do 
not  decide  the  force  and  effect  on  the  state 
of  an  act  accepted  by  ordinance  irrevocable 
by  delegates  in  Constitutional  Convention  as- 
sembled, and  hence  the  rule  there  laid  down 
has  no  immediate  application  here.  When 
Congress  by  virtue  of  the  Enabling  Act  ten- 


dered to  those  delegates  thus  assembled  the 
grant  of  power  therein  contained  authoriz- 
ing them  under  certain  conditions  precedent 
to  form  a  state  government  and  instructing 
them  as  to  what  their  Constitution  should 
contain,  it  was  for  the  Convention  to  accept 
and  comply  or  reject  and  disperse.  Of  this 
grant  of  power  the  court  in  Frantz  et  al.  v. 
Autry,  18  OKL  561,  91  Pac.  103,  said :  "It  is 
true  that  Congress  has  the  power  to  Impose 
conditions  upon  a  territory,  as  a  condition 
precedent  to  entitle  it  to  admission  as  a 
state.  Accordingly,  Congress  placed  certain 
restrictions  and  limitations  upon  the  Conven- 
tion, which  it  was  required  to  incorporate 
into  the  Constitution,  and  to  be  ratified  by 
the  people.  These  limitations  and  restric- 
tions, when  ratified  by  the  people,  become  a 
part  of  the  fundamental  law  of  the  state. 
When,  therefore,  Congress  authorized  the 
people  of  Oklahoma  and  Indian  Territory  to 
form  a  Constitution  and  state  government 
and  be  admitted  into  the  Union  on  an  equal 
footing  with  the  original  states,  it  meant 
that  it  should  be  admitted  on  equal  terms 
with  the  original  states.  Hence  the  Enabling 
Act  was  not  a  limited  or  restricted  grant 
but  it  was  an  absolute  grant,  subject  to  the 
Constitution  of  the  United  States,  and  the 
limitations  and  restrictions  Imposed  in  the 
Enabling  Act  as  a  condition  precedent  to 
such  admission." 

One  of  those  conditions  was:  "Sec.  22. 
That  the  Constitutional  Convention  provided 
for  herein  shall,  by  ordinance  irrevocable,  ac- 
cept the  terms  and  conditions  of  this  act" 
Accordingly  in  accepting  said  grant  of  power 
the  Convention  adopted  this  ordinance:  "Be 
it  ordained  by  the  Constitutional  Convention 
for  the  proposed  state  of  Oklahoma,  that  said 
Constitutional  Convention  do,  by  this  ordi- 
nance Irrevocable,  accept  the  terms  and  con- 
ditions of  an  act  of  Congress  of  the  United 
States,  entitled  'An  act  to  enable  the  people 
of  Oklahoma  and  the  Indian  Territory  to 
form  a  Constitution  and  state  government 
and  be  admitted  into  the  Union  on  an  equal 
footing  with  the  original  states;  and  to  en- 
able the  people  of  New  Mexico  and  of  Ari- 
zona to  form  a  Constitution  and  state  gov- 
ernment and  be  admitted  into  the  Union  on 
an  equal  footing  with  the  original  states,' 
approved  June  the  sixteenth,  Anno  Domini, 
nineteen  hundred  and  six."  In  thus  accept- 
ing, the  Convention  was  speaking  for  the 
whole  people  of  the  proposed  state,  and  was 
exercising  legislative  or  lawmaking  power  of 
the  highest  order.  1  Bryce's  American  Com. 
436,  says :  "A  state  convention  is  really  noth- 
ing but  a  law  made  directly  by  the  people 
voting  at  the  polls  upon  a  draft  submitted  to 
them.  The  people  of  a  state  when  they  so 
vote  act  as  a  primary  and  constituent  as- 
sembly, just  as  if  they  were  all  summoned  to 
meet  in  one  place  like  the  folkmotes  of  our 
Teutonic  forefathers,  it  is  only  their  numbers 
that  prevent  them  from  so  meeting  in  one 
place,  and  oblige  the  vote  to  be  taken  in  a 
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variety  of  polling  places.  Hence  the  enact- 
ment of  a  Constitution  Is  an  exercise  of  di- 
rect popular  sovereignty  to  which  we  find 
few  parallels  in  modern  Europe,  though  it 
was  familiar  enough  to  the  republic  of  an- 
tiquity, and  has  lasted  until  now  in  some  of 
the  cantons  of  Switzerland."  Or,  as  stated 
in  Goodrich  v.  Moore,  2  Minn.  61  (Gil.  40), 
72  Am.  Dec  74,  where  speaking  of  the  Con- 
vention the  court  said:  "It  is  the  highest 
legislative  assembly  recognized  In  law,  In- 
vested with  the  right  of  enacting  or  framing 
the  supreme  law  of  the  state."  Or,  as  stated 
in  Proceedings  of  New  York  Con.  Con.  1894, 
pp.  79,  80:  "A  Constitutional  Convention  is  a 
legislative  body  of  the  highest  order.  It 
proceeds  by  legislative  methods.  Its  acts 
are  legislative  acts.  Its  functions  are  not  to 
execute  or  interpret  laws,  but  to  make  them. 
That  the  consent  of  the  general  body  of  elec- 
tors may  be  necessary  to  give  effect  to  the  or- 
dinances of  the  Convention  no  more  changes 
their  legislative  character  than  the  require- 
ment of  the  Governor's  consent  changes  the 
nature  of  the  action  of  the  Senate  and  As- 
sembly." 

The  result  of  this  ordinance  irrevocable 
adopted  by  said  Convention,  which  to  make 
irrevocable  did  not  require  the  consent  of  the 
body  of  the  electors,  was  to  enact  a  law,  bind- 
ing upon  the  people  of  the  state  when  ad- 
mitted into  the  Union,  in  terms  that  "The 
capital  of  the  state  shall  temporarily  be  at 
the  city  of  Guthrie,  in  the  territory  of  Okla- 
homa, and  shall  not  be  changed  therefrom 
previous  to  Anno  Domini  nineteen  hundred 
and  thirteen." 

That  such  was  the  effect  of  an  ordinance 
irrevocable  adopted  was  held  In  Benner  et 
al.  v.  Porter,  0  How.  235,  13  L.  Ed.  119.  In 
that  case  the  people  of  the  Territory  of 
Florida  claiming  a  right  to  admission  into 
the  Union  met  in  convention  and  adopted 
their  Constitution  without  referring  the  same 
to  the  vote  of  the  general  body  of  electors 
January  11,  1839 ;  but  it  was  not  acted  upon 
by  Congress  until  March  3, 1845.  It  was  then 
accepted  and  said  territory  admitted.  No 
conditions  were  Imposed  except  that  she 
should  not  Interfere  with  the  disposal  of  the 
public  lands  nor  levy  any  tax  on  same  while 
they  remained  the  property  of  the  United 
States.  In  order  to  avoid  inconvenience  or 
delay  in  the  organization  of  the  government, 
the  Convention  adopted  an  ordinance  in  part 
"That  all  laws  and  parts  of  laws  now  (then) 
In  force  or  which  may  hereafter  be  passed 
by  the  Governor  and  Legislative  Council  of 
the  Territory  of  Florida  not  repugnant  to 
the  provisions  of  this  Constitution,  shall  con- 
tinue In  force  until  by  operation  of  their 
provision  or  limitation  the  same  shall  cease 
to  be  in  force,  or  until  the  General  Assembly 
of  this  state  shall  alter  or  repeal  the  same." 
The  court  said:  "It  will  be  seen,  therefore, 
under  this  ordinance  of  the  Convention,  that, 
on  the  admission  of  Florida  as  a  state  into 
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the  Union,  the  organization  of  .the  govern- 
ment under  the  new  Constitution  became 
complete ;  as  every  department  became  filled 
at  once  by  the  adoption  of  the  territorial 
laws  and  appointments  of  the  territorial 
functionaries  for  the  time  being.  The  Con- 
vention being  the  fountain  of  all  political 
power,  from  which  flowed  that  which  was 
embodied  in  the  organic  law,  were,  of  course, 
competent  to  prescribe  the  laws  and  appoint 
the  officers  under  the  Constitution,  by  means 
whereof  the  government  could  be  put  Into 
immediate  operation,  and  thus  avoid  an  in- 
terregnum that  must  have  intervened,  if  left 
to  an  organization  according  to  the  provi- 
sions of  that  instrument  This  was  ac- 
complished by  a  few  lines,  adopting  the  ma- 
chinery of  the  territorial  government  for  the 
time  being*,  and  until  superseded  by  the 
agency  and  authority  of  the  Constitution  it- 
self." From  which  we  learn  that  by  an  or- 
dinance adopted  by  the  delegates  in  Constitu- 
tional Convention  assembled,  the  laws  of  the 
territory  of  Florida  then  in  force  and  there- 
after enacted,  If  any,  were  continued  In  force 
throughout  the  state,  after  its  admission  in- 
to the  Union,  and,  of  course,  until  they  ex- 
pired by  their  own  limitation  or  were  re- 
pealed, were  binding  upon  the  people  of  the 
state. 

To  the  same  effect  is  Frantz  v.  Autry,  supra, 
the  court,  speaking  of  the  limitations  of  the 
Convention,  in  the  syllabus  said:  "The  Con- 
vention has,  and  can  exercise  plenary  pow- 
ers, subject  to  the  limitations  and  restric- 
tions that  the  Constitution  shall  be  repub- 
lican in  form,  that  it  shall  not  be  repugnant 
to  the  Constitution  of  the  United  States  and 
the  principles  of  the  Declaration  of  Inde- 
pendence, that  no  distinction  shall  be  made 
on  account  of  race  or  color,  and  that  the 
Convention  shall  by  ordinance  Irrevocable 
accept  all  the  terms  and  conditions  In  the  En- 
abling Act"  And  in  defining  an  ordinance: 
"An  ordinance,  as  used  in  this  act  means 
a  law  which  Is  essential  to  carrying  into 
effect  merely  the  objects  for  which  the  Con- 
vention was  created.  Such  an  ordinance, 
when  once  adopted  by  the  Convention,  has 
the  force  and  effect  of  law." 

In  that  case,  pursuant  to  authority  con- 
ferred In  the  Enabling  Act  the  Constitution- 
al Convention  passed  an  ordinance  to  sub- 
mit the  Constitution  to  the  people  for  their 
adoption  or  rejection  at  an  election  at  a  time 
fixed  therein.  And  since  the  decision  lu 
that  case  has  placed  beyond  doubt  the  pow- 
er of  said  Convention  so  to  do  and  legislate 
therein,  which  it  did,  among  other  things 
(section  8),  "That  the  election  laws  of  the 
territory  of  Oklahoma  now  in  force,  as  far 
as  applicable  and  not  in  conflict  with  the 
Enabling  Act  including  the  penal  laws  of 
said  territory  relating  to  election  and  Illegal 
voting,  are  hereby  extended  and  put  in  force 
throughout  the  proposed  state  of  Oklahoma 
until  the  Legislature  of  said  proposed  state 
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shall  otherwise  provide;  •  •  so  we 
entertain  no  doubt  of  the  power  of  said  Con- 
vention to  adopt  by  ordinance,  which  It  did, 
that  part  of  the  Enabling  Act  In  controversy 
and  make  it  a  law  binding  on  the  state  as 
fully  as  if  set  forth  in  ha?c  verba  In  said  or- 
dinance. In  that  case  the  court  said:  "It 
will  thus  be  seen  that  Congress  conferred  di- 
rect and  express  power  and  authority  upon 
the  Convention  to  pass  an  appropriate  ordi- 
nance to  submit  the  Constitution  to  the  peo- 
ple for  its  ratification  or  rejection,  at  an 
election  at  a  time  flxed  in  said  ordinance,  by 
the  Convention.  Such  an  ordinance,  when 
once  adopted  by  the  Convention,  has  the 
force  and  effect  of  statute  law."  See  Jami- 
son on  Constitutional  Conventions  (4th  Ed.) 
p.  98,  c.  103. 

Hence  we  conclude  that  said  Convention, 
by  thus  adopting  the  terms  and  .conditions  of 
the  Enabling  Act,  placed  upon  the  statute 
books  of  this  state  that  part  of  said  act  in- 
sisted on,  and  that  the  same  Is  still  m  force 
as  law,  unless  repealed  by  the  initiated  bill. 
It  will  not  do  to  say  that  by  thus  adopting 
said  provision,  "the  capital  of  the  state  shall 
temporarily  be  at  the  city  of  Guthrie 
*  *  •  and  shall  not  be  changed  there- 
from prior  to  1913,"  the  right  to  change  it 
prior  thereto  by  act  of  the  Legislature  was 
taken  away  from  the  state;  for  the  reason 
that  by  the  act  of  admission  Congress  was 
charged  with  knowledge  that  the  Enabling 
Act  had  been  complied  with,  and  by  section 
1  of  the  Bill  of  Rights  which  reads,  "All 
political  power  is  inherent  in  the  people; 
and  government  Is  Instituted  for  their  pro- 
tection, security,  and  benefit,  and  to  promote 
their  general  welfare;  and  they  have  the 
right  to  alter  or  reform  the  same  Whenever 
the  public  good  may  require  it:  Provided, 
such  change  be  not  repugnant  to  the  Consti- 
tution of  the  United  States that  the  people 
of  the  state  expressly  reserved  the  right  to 
repeal  said  law  whenever  the  public  good 
required  it,  and  for  the  further  reason  that 
upon  the  admission  of  the  state  it  became 
possessed  of  all  the  rights  of  dominion  and 
sovereignty  which  belonged  to  the  original 
states  and  stands  upon  an  equal  footing  with 
them  in  all  respects  whatever.  If  Congress 
Intended,  by  requiring  that  said  provision  be 
adopted  by  ordinance  Irrevocable,  to  fasten 
upon  this  state  an  lrrepealable  law,  Congress 
exceeded  Its  powers.  The  idea  that  this 
state  Is  admitted  into  the  Union  thus  de- 
barred, while  another  state  is  admitted  with 
the  privilege  of  repealing  Its  laws  to  con- 
form to  the  wishes  of  its  people,  is  so  repug- 
nant to  equality  under  the  Constitution  that 
we  cannot  believe  Congress  intended  it.  But 
if  it  did,  and  by  said  act  and  ordinance  ir- 
revocable an  attempt  was  made  to  fasten 
upon  the  state  a  law  lrrepealable  before 
1913,  such  an  attempt  is  Ineffectual. 

Edwards  v.  Lesueur,  132  Mo.  410,  33  S. 
W.  1130,  31  Li.  R.  A.  815,  was  a  suit  by  plain- 


tiff as  a  property  owner  of  Jefferson  City  to 
restrain  the  Secretary  of  State  from  sub- 
mitting to  a  vote  of  the  electors  of  the  state 
a  proposal  passed  by  the  General  Assembly 
for  amending  the  Constitution  so  as  to  pro- 
vide therein  for  the  removal  of  the  seat  of 
government  from  the  city  of  Jefferson  to  the 
city  of  Sedalia.  The  petition  charged  that 
by  the  act  of  Congress  admitting  the  state 
into  the  Union,  the  action  of  the  Convention 
called  pursuant  thereto  and  subsequent  leg- 
islation of  the  state  in  conformity  therewith, 
the  seat  of  government  was  established  at 
Jefferson  City,  and  could  not  be  removed 
therefrom  without  the  consent  of  the  United 
States.  The  control  of  the  United  States 
over  the  location  of  the  capital  was  based  on 
section  6  of  the  Enabling  Act,  providing.  In 
effect,  that  certain  propositions  were  there- 
by offered  to  the  Convention  of  the  territory 
of  Missouri  when  formed  "for  their  free  ac- 
ceptance or  rejection,  which,  if  accepted  by 
the  Convention,  shall  be  obligatory  upon 
the  United  States." 

The  fourth  proposition  granted  four  sec- 
tions of  land  to  the  state  "for  the  purpose  of 
fixing  their  seat  of  government  thereon.** 
All  the  propositions  were  upon  the  condi- 
tions that  the  Convention  should  provide  "by 
an  ordinance  irrevocable  without  the  con- 
sent of  the  United  States,  that  every  and 
each  tract  of  land  sold  by  the  United  States 
from  and  after  the  1st  day  of  January  next 
shall  remain  exempt  from  any  tax  laid  by 
order  or  under  authority  of  the  state."  The 
Convention  accepted  the  terms  of  admission 
and  declared  "that  this  ordinance  shall  be 
irrevocable  without  the  consent  of  the  United 
States."  Pursuant  to  the  Constitution  then 
adopted  the  Legislature  appointed  commis- 
sioners who  selected  land  upon  which  Jeffer- 
son City  was  located,  lots  were  sold  by  the 
state,  and  the  seat  of  government  located 
there.  Among  the  contentions  urged  was 
that  the  state  had  thus  become  irrevocably 
bound  to  maintain  its  seat  of  government  at 
said  city  unless  by  the  consent  of  the  United 
States.  The  court  held  not  so  and  said: 
"But  neither  the  Convention  nor  the  Legisla- 
ture had  power  in  this  respect  to  irrevocably 
bind  the  people  of  the  state.  The  right  of 
the  people  to  establish  and  remove  their  seat 
of  government  at  pleasure  involves  a  govern- 
mental subject  about  which  there  can  be  no 
lrrepealable  law" — and  reversed  the  Judg- 
ment of  the  trial  court  granting  the  writ 

If  it  did.  then  can  be  said  of  the  United 
States  In  this  case  as  was  said  by  the  court 
in  Armstrong  et  al.  v.  Board  of  Co.  Com.  of 
Dearborn  Co.,  4  Blackf.  (Ind.)  208,  where 
substantially  the  same  contention  waa  made 
by  appellants  who  claimed  a  vested  right 
in  the  location  of  a  county  seat  by  virtue  of 
certain  legislation  forever  locating  it  at  a 
certain  point:  "If  the  claim  be  available,  it 
clothes  the  appellants  with  the  power  of  con- 
trolling the  general  policy  of  the  state,  the 
rights  of  the  people  of  that  county,  and  the 
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administration  of  justice  In  it  The  state 
Itself  Is  stripped  of  one  of  the  Inherent  and 
essential  attributes  of  sovereignty"— the  pow- 
er to  exercise  which,  the  conrt  held  to  be  a 
power  incident  to  sovereignty  and  secured 
by  the  Constitution.  But  assuming  that  by 
adopting  by-  ordinance  Irrevocable  that  part 
of  the  Enabling  Act  fixing  the  capital  at 
Guthrie  until  1913,  the  same  became  and  Is 
a  part  of  the  compact  or  contract  admitting 
the  state  into  the  Union,  and  was  Imposed 
upon  the  state  by  Congress  as  a  condition 
precedent  to  its  admission,  as  is  contended, 
is  that  compact,  as  such,  binding  on  the  state 
to  the  extent  that  the  state  is  without  power 
to  change  it?  We  think  not,  for  the  reason 
that  the  state  had  no  power  to  thus  surren- 
der, nor  the  federal  government  power  to  ac- 
cept a  surrender  of  tbe  municipal  right  of 
sovereignty  thus  attempted  to  be  surrendered 
as  a  condition  precedent  to  admission  into 
the  Union,  and  hence  such  surrender  would 
be  void.  Void  for  the  reason  that  as  tbe 
United  States  government  Is  one  of  delegated 
powers,  and  as  nowhere  has  the  Constitution 
vested  In  Congress  power  to  wrest  from  the 
people  of  a  proposed  state  a  surrender  of  a 
portion  of  their  powers  purely  political  in- 
volving no  property  right,  as  a  condition 
precedent  to  their  admission  as  a  state,  it  is 
safe  to  say  that  no  such  power  exists  and  not 
existing  cannot  be  enforced.  The  right  to 
remove  the  capital  of  a  state  pursuant  to  an 
act  of  the  lawmaking  power  of  the  state  Is 
a  political  right,  and  Its  exercise  the  exercise 
of  political  or  governmental  power,  and  a 
municipal  right  of  sovereignty  which  the 
state  is  powerless  to  barter  away,  by  com- 
pact or  otherwise. 

Tucker  on  the  Constitution,  p.  614,  says: 
"The  states  have  confided  to  the  Congress 
as  their  agent  the  admission  of  a  state  into 
the  Union  under  the  Constitution.  Can  this 
constitutional  authority  of  Congress  be  con- 
strued as  to  invest  Congress  as  an  agent  with 
powers  to  impose  conditions  upon  the  new 
members  which  the  Constitution  has  not  pre- 
scribed? And,  If  so,  does  the  new  state  en- 
ter the  Union  shorn  of  its  power  pro  tanto 
by  the  agent  authorized  to  open  its  doors  to 
the  new  commonwealth  without  any  such 
condition?  The  better  opinion  would  clear- 
ly be  that  Congress  could  not  Impose  as  an 
obligation  upon  a  state  at  the  time  of  its 
admission  into  the  Union  such  a  restriction 
as  it  had  no  original  power  to  enact  or  en- 
force." 

In  Pollard's  Lessees  v.  Hagan,  3  How.  221, 
11  L.  Ed.  565,  the  court  said:  "When  Alabama 
was  admitted  into  the  Union  on  an  equal 
footing  with  the  original  states,  she  succeed- 
ed to  all  the  rights  of  sovereign  jurisdiction 
and  eminent  domain  which  Georgia  possessed 
at  the  date  of  the  cession,  except  so  far  as 
this  right  was  diminished  by  the  public  lands 
remaining  in  the  possession  and  under  the 
control  of  the  United  States  for  tbe  tempo- 
rary purposes  provided  for  in  the  deed  ces- 


sion, and  the  legislative  acts  connected  with  it 
Nothing  remained  to  the  United  States,  ac- 
cording to  the  terms  in  the  agreement  but 
the  public  lands,  and  if  an  express  stipula- 
tion had  been  Inserted  in  the  agreement, 
granting  the  municipal  right  of  sovereignty 
and  eminent  domain  to  the  United  States, 
such  stipulation  would  have  been  void  and 
inoperative,  because  the  United  States  have 
no  constitutional  capacity  to  exercise  munic- 
ipal jurisdiction,  sovereignty  or  eminent  do- 
main, within  the  limits  of  a  state,  or  else- 
where, except  in  the  cases  where  it  is  ex- 
pressly granted." 

In  United  States  ex  rel.  Friedman  et  al. 
v.  United  States  Express  Co.  (D.  C.)  180  Fed. 
1006,  the  court  said:  "It  must  therefore  be 
conceded  that,  when  Oklahoma  was  admit- 
ted under  the  federal  Constitution  into  the 
Union  as  a  state,  the  act  of  admission  gave 
to  her  all  the  powers,  and  devolved  upon  her 
all  the  duties  which  belong  to  the  other 
states  under  the  Constitution,  anything  in 
the  Enabling  Act  to  the  contrary  notwith- 
standing. She  could  come  Into  the  Union 
in  no  other  way.  By  virtue  of  the  Constitu- 
tion her  admission  fixed  her  status,  and  that 
of  her  people,  to  the  people  of  other  states, 
to  the  other  states  themselves,  and  to  the  fed- 
eral government  Congress  cannot  exact  of 
a  state — even  a  state  coming  Into  the  Union 
— the  surrender  or  waiver  of  any  of  the  con- 
stitutionally Inherent  powers  of  sovereignty 
under  the  Constitution  or  such  as  belong  to 
the  original  states;  nor  can  a  state  either 
surrender  or  stipulate  away  any  of  its  sov- 
ereignty or  render  herself  less  sovereign  than 
the  other  states.  Bearing  these  principles  in 
mind,  Congress  knew  that  the  moment  Okla- 
homa was  admitted  Into  the  Union  as  a  state 
that  the  laws  regulating  Interstate  commerce 
must  apply  to  Oklahoma  as  to  all  the  oth- 
er states;  it  knew  that  the  power  over  in- 
trastate commerce  would  inure  to  the  state 
of  Oklahoma  by  the  act  of  admission;  it 
knew  that  Oklahoma  must  enact  its  own 
laws  regulating  intrastate  commerce,  for  the 
simple  reason  that  the  power  to  enact  such 
laws  bad  not  been  granted  to  Congress;  It 
knew  that  the  great  body  of  laws  traceable 
to  the  police  power  of  the  state  must  be  en- 
acted by  the  state  for  the  same  reason." 

Stone  v.  State  of  Mississippi,  101  U.  S. 
814-821,  25  L.  Ed.  1079.  was  error  to  the 
Supreme  Court  of  Mississippi-  The  suit  was 
originally  commenced  by  information  filed 
in  the  circuit  court  of  Warren  county  by  the 
Attorney  General  of  Mississippi  In  behalf  of 
the  state  against  the  plaintiffs  in  error,  de- 
fendants below,  requiring  them  to  show  by 
what  warrant  or  authority  they  exercised 
the  franchise  of  running  a  lottery  In  the 
state.  Defendant  pointed  to  a  certain  act  of 
the  Legislature  of  Mississippi  which  they 
claimed  conceded  them  the  franchise  of  is- 
suing and  vending  lottery  tickets.  They  ad- 
mitted that  by  a  certain  section  of  the  Con- 
stitution of  the  state  it  was  provided  that 
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such  should  not  be  authorized  by  the  Legis- 
lature and  that  by  subsequent  act  of  the 
Legislature  It  was  made  unlawful  to  con- 
duct a  lottery  In  the  state.  They  Insisted 
that  they  had  complied  with  the  terms  of  the 
charter  for  conducting  their  business  in  ac- 
cordance therewith,  and  that  the  Constitu- 
tion and  act  of  the  Legislature  aforesaid  in- 
terfered with  their  vested  rights  in  violation 
of  the  Constitution  of  the  United  States  in 
attempting  to  impair  the  obligation  of  a  con- 
tract The  court  in  passing,  among  other 
things,  held  the  power  of  government  to  be 
a  trust  committed  by  the  people  to  the  gov- 
ernment, no  part  of  which  can  be  granted 
«.way;  that  lotteries  were  mala  prohibita; 
that  the  power  to  stop  them  was  governmen- 
tal; and  that  all  one  could  get  by  such  a 
-charter  was  a  suspension  of  certain  govern- 
mental rights  in  his  favor,  subject  to  with- 
drawal at  the  will  of  the  people.  The  court 
said:  "That  the  framers  of  the  Constitu- 
tion did  not  Intend  to  restrain  states  In  the 
regulation  of  their  civil  Institutions,  adopted 
-for  internal  government,  and  that  the  instru- 
ment they  have  given  us  is  not  to  be  so  con- 
strued.' The  present  case,  we  think,  comes 
within  this  limitation.  We  have  held,  not, 
however,  without  strong  opposition  at  times, 
that  this  clause  protected  a  corporation  in 
its  charter  exemptions  from  taxation.  While 
taxation  is,  in  general,  necessary  for  the  sup- 
port of  government,  It  Is  not  part  of  the  gov- 
ernment Itself.  Government  was  not  organiz- 
ed for  the  purpose  of  taxation,  but  taxation 
may  be  necessary  for  the  purposes  of  govern- 
ment. As  such,  taxation  becomes  an  incident 
to  the  exercise  of  the  legitimate  functions  of 
government,  but  nothing  more.  No  govern- 
ment, dependent  on  taxation  for  support,  can 
bargain  away  its  whole  power  of  taxation, 
for  that  would  be  substantially  abdication. 
All  that  has  been  determined  thus  far  is, 
that  for  a  consideration  it  may,  in  the  exer- 
cise of  a  reasonable  discretion,  and  for  the 
public  good,  surrender  a  part  of  its  powers 
in  this  particular.  But  the  power  of  gov- 
erning Is  a  trust  committed  by  the  people  to 
the  government,  no  part  of  which  can  be 
granted  away" — and  affirmed  the  judgment 
of  ouster. 

The  inevitable  conclusion  to  be  drawn  from 
this  case  is  that  should  the  state  by  charter, 
contract,  compact,  or  otherwise  part  for  a 
time  with  any  of  Its  governmental  powers,  or 
powers  purely  political,  or  municipal  rights 
of  sovereignty,  that  inasmuch  as  the  same 
are  held  by  it  In  trust  for  the  people  of  the 
state,  they  are  not  subject  of  contract,  and 
may  be  withdrawn  or  reclaimed  at  any  time 
by  the  people  of  the  state. 

Newton  et  si.  v.  Board  of  Co.  Com.  Ma- 
honing County,  26  Ohio  St  618,  was  a  suit 
by  certain  citizens  and  property  owners  in 
the  town  of  Canfleld  to  enjoin  defendants 
from  removing  the  county  seat  from  Canfleld 
to  Toungstown.  The  facts  were  that  the 
.Legislature  by  the  act  of  February  16,  1846, 


created  the  county  of  Mahoning  and  named 
therein  Canfleld  as  the  county  seat  The 
eighth  section  of  the  act  In  effect  provided 
that  before  the  same  should  be  permanently 
established  there  the  citizens  thereof  were 
required  to  give  bond  to  the  county  commis- 
sioners In  a  certain  sum  to  be  applied  In 
erecting  public  buildings  for  said  county. 
The  citizens  of  the  town  were  also  required 
to  donate  a  suitable  lot  on  which  to  erect 
the  same — all  of  which  was  done  and  accept- 
ed by  the  board  In  full  satisfaction  of  the 
bond,  and  the  county  seat  established  at  said 
town.  On  April  9,  1874,  the  Legislature 
passed  another  act  providing  for  the  removal 
of  the  county  seat  from  Canfleld  to  Youngs- 
town,  conditioned  upon  a  majority  vote  of 
the  electors  of  said  county,  and  the  citizens 
of  Youngstown  donating  certain  lands  upon 
which  to  erect  the  public  buildings  of  the 
county  and  have  the  same  erected  thereon, 
etc.,  all  of  which  was  done.  In  support  of 
the  Injunction  it  was  contended  by  the  cit- 
izens of  Canfleld  that  the  act  of  1846  was  in 
the  nature  of  a  contract  and  that  the  law 
of  1874  Impaired  its  obligation,  and  was 
therefore  in  conflict  with  the  Constitution  of 
the  United  States,  but  the  court  held  that  no 
contract  existed  and  said:  "The  power  to 
establish  and  remove  county  seats  is  one 
which  cannot  be  parted  with  by  legislative 
contracts.  It  is  not  the  subject  of  contract 
No  case  or  authority  la  cited  by  counsel,  and 
It  is  presumed  none  can  be  shown,  sustain- 
ing or  enforcing  any  such  contract;  while 
several  cases  are  adduced  ([Armstrong  v. 
Board  of  Com'rs  of  Dearborn  County],  4 
Blackf.  [Ind.]  208;  [Alley  v.  Denson],  8  Tex. 
297;  [Adams  v.  Logan  County],  11  111.  336; 
[Harris  v.  Shaw],  13  111.  456)  to  show  that  It 
Is  a  contract  which  there  Is  no  legislative 
power  to  make" — and  dismissed  the  petition. 
This  case  went  to  the  Supreme  Court  of  the 
United  States  (100  U.  S.  648-559,  25  L.  Ed. 
710),  where  the  court  said:  "The  police 
power  of  the  states,  and  that  with  respect 
to  municipal  corporations,  and  to  many  oth- 
er things  that  might  be  named,  are  of  the 
same  absolute  character.  Cooley,  Const 
Lim.  p.  232;  Regents  v.  Williams,  9  Gill  & 
J.  (Md.)  365  [31  Am.  Dec.  72].  In  all  these 
cases  there  can  be  no  contract  and  no  ir- 
repealable  law,  because  they  are  'govermen- 
tal  subjects,'  and  hence  within  the  category 
before  stated."  And,  speaking  of  the  rea- 
soning in  support  of  the  contention  of  plain- 
tiffs in  error,  said:  "The  same  reasoning 
pushed  a  step  further  In  the  same  direction 
would  Involve  the  same  result  with  respect 
to  the  seat  of  government  of  a  state.  If  a 
state  capital  were  sought  to  be  removed,  un- 
der the  circumstances  of  this  case  with  re- 
spect to  the  county  seat  whatever  the  public 
exigencies  or  the  force  of  the  public  senti- 
ment which  demanded  it,  those  interested, 
as  are  the  plaintiffs  in  error,  might  accord- 
ing to  their  argument  effectually  forbid  and 
prevent  it;  and  this  result  could  be  brought 
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about  by  means  of  a  bill  In  equity  and  a  per- 
petual Injunction.  It  Is  true  a  state  cannot 
be  sued  without  Its  consent,  but  this  would 
be  a  small  obstacle  In  the  way  of  the  asser- 
tion of  so  potent  a  right  Though  the  state 
cannot  be  sued,  its  officers  wbose  acts  were 
Illegal  and  void  may  be.  Osborn  v.  Bank,  9 
Wheat  738,  6  L.  Ed.  204 ;  Davis  v.  Gray  [16 
Wall.  203,  21  L.  Ed.  447].  A  proposition 
leading  to  such  a  consequence  must  be  un- 
sound. The  parent  and  the  offspring  are 
alike.  Armstrong  v.  Com'rs,  4  Blackf.  [Ind.] 
208" — and  affirmed  the  Judgment  of  the  low- 
er court  But  again,  supposing  that  by  said 
ordinance  a  compact  was  formed  between 
the  two  sovereignties  fixing  the  capital  at 
Guthrie  until  1913,  such  compact  or  contract 
inasmuch  as  it  involves  no  property  rights,  is 
not  within  the  protection  of  that  part  of  the 
federal  Constitution,  providing,  in  effect  that 
no  state  shall  pass  any  law  impairing  the  ob- 
ligation of  contracts,  and  for  that  reason  the 
initiated  bill,  if  otherwise  valid,  is  not  In 
conflict  therewith  and  must  stand.  This  was 
held  by  the  court  in  the  Stone  Case  in  an- 
swer to  the  contention  of  the  lottery  com- 
pany that  the  Constitution  and  legislative 
act  above  referred  to  interfered  with  their 
vested  rights  and  violated  the  Constitution  of 
tbe  United  States  in  attempting  to  impair  the 
obligation  of  the  contract  contained  in  their 
charter.  The  court  said:  "The  contracts 
which  the  Constitution  protect  are  those  that 
relate  to  property  rights,  not  governmental." 
This  was  held  by  the  court  to  be  settled  law 
since  the  Dartmouth  College  Case. 

In  Newton  v.  Mahoning  County,  supra, 
speaking  to  this  point  the  Supreme  Court  of 
the  United  States  said:  "Undoubtedly,  there 
are  cases  in  which  a  state  may,  as  it  were, 
lay  aside  its  sovereignty  and  contract  like  an 
individual,  and  be  bound  accordingly.  Cur- 
ran  v.  Arkansas,  15  How.  304  [14  L.  Ed. 
705];  Davis  v.  Gray,  16  Wall.  (83  C.  S.)  203, 
21  L.  Ed.  447.  The  cases  In  which  such  con- 
tracts have  been  sustained  and  enforced  are 
very  numerous.  Many  of  them  are  cases  in 
which  the  question  was  presented  whether  a 
private  act  of  incorporation,  or  one  or  more  of 
its  clauses,  Is  a  contract  within  the  meaning 
of  the  national  Constitution.  •  *  •  The 
Dartmouth  College  Case,  4  Wheat  518  [4  Is. 
Ed.  629],  was  the  pioneer  in  this  field  of  our 
jurisprudence.  The  principle  there  laid 
down,  and  since  maintained  in  the  cases 
which  have  followed  and  been  controlled  by 
it,  has  no  application  where  the  statute  in 
question  Is  a  public  law  relating  to  a  pub- 
lic subject  within  the  domain  of  tbe  general 
legislative  power  of  the  state,  and  involving 
the  public  rights  and  public  welfare  of  the 
entire  community  affected  by  it.  The  two 
•classes  of  cases  are  separated  by  a  broad  line 
of  demarcation.  The  distinction  was  forced 
upon  the  attention  of  the  court  by  the  ar- 
gument in  the  Dartmouth  College  Case.  Mr. 
Chief  Justice  Marshall  said:  That  anterior 
.to   the  formation  of  the  Constitution,  a 


course  of  legislation  had  prevailed  in  many, 
if  not  all,  of  the  states,  which  weakened  the 
confidence  of  man  in  man,  and  embarrassed 
all  transactions  between  individuals,  by  dis- 
pensing with  a  faithful  performance  of  en- 
gagements. To  correct  this  mischief  by  re- 
straining the  power  which  produced  it  the 
state  Legislatures  were  forbidden  "to  pass 
any  law  Impairing  the  obligation  of  con- 
tracts"— that  Is,  of  contracts  respecting  prop- 
erty, under  which  some  individual  could 
claim  a  right  to  something  beneficial  to  him- 
self ;  and  that  since  the  clause  In  the  Consti- 
tution must  In  construction,  receive  some 
limitation,  it  may  be  confined,  and  ought  to 
be  confined,  to  cases  of  this  description;  to 
cases  within  the  mischief  it  was  intended  to 
remedy.  The  general  correctness  of  these 
observations  cannot  be  controverted.  That 
the  framers  of  the  Constitution  did  not  in- 
tend to  restrain  the  states  in  the  regulation 
of  their  civil  Institutions,  adopted  for  in- 
ternal government  and  that  the  instrument 
they  have  given  us  is  not  to  be  construed, 
may  be  admitted.  The  provision  of  the  Con- 
stitution never  has  been  understood  to  em- 
brace other  contracts  than  those  which  re- 
spect property,  or  some  object  of  value,  and 
confer  rights  which  may  be  asserted  in  a 
court  of  justice.  It  never  has  been  under- 
stood to  restrict  the  general  rights  of  tbe 
Legislature  to  legislate  on  the  subject  of  di- 
vorce. *  *  *  If  the  act  of  incorporation 
be  a  grant  of  political  power;  if  it  create  a 
civil  Institution  to  be  employed  in  the  admin- 
istration of  the  government;  or  if  the  funds 
of  the  college  be  public  property;  or  if  the 
state  of  New  Hampshire,  as  a  government 
be  alone  Interested  in  its  transaction,  the 
subject  is  one  in  which  the  Legislature  of  the 
state  may  act  according  to  its  own  judgment, 
unrestrained  by  any  limitation  of  its  power 
Imposed  by  the  Constitution  of  the  United 
States.' "  (For  an  able  and  interesting  arti- 
cle covering  this  entire  field  of  discussion, 
see  November,  1910,  issue  of  Columbia  Law 
Review,  p.  1.) 

We  are  therefore  of  opinion  that  the  initi- 
ated bill  repealed  that  part  of  the  enabling 
act  relied  on  which  was  by  said  ordinance 
adopted  and  put  in  force  as  law  throughout 
this  state,  and  must  stand;  that  Is,  if  sub- 
mitted according  to  law  to  a  vote  of  the  peo- 
ple and  by  the  people  adopted  at  the  polls. 

As  prior  to  the  initiated  bill  there  was  no 
law  providing  for  the  removal  or  furnishing 
procedure  for  holding  an  election  for  the  sub- 
mission to  the  electors  of  the  state  the  ques- 
tion of  the  removal  and  permanent  location 
of  the  seat  of  government ;  for  that  purpose 
there  was,  on  July  31,  1909,  filed  in  the  of- 
fice of  the  Secretary  of  State  Initiative  Pe- 
tition No.  7  addressed  by  the  requisite  num- 
ber of  electors  of  the  state  to  the  Governor, 
In  which  they  ordered  that  the  proposed  law 
thereto  attached  be  submitted  to  the  legal 
voters  of  the  state  for  their  approval  or  re- 
jection by  a  certain  time. 
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Without  attempting  to  construe  the  bill, 
speaking  generally,  it  provides:  (1)  For  the 
permanent  location  of  the  capital  of  the  state 
by  election.  (2)  Makes  the  place  receiving 
a  majority  of  the  votes  cast  at  that  or  a 
final  election  the  permanent  capital  of  the 
state.  (3)  Declares  three  certain  cities  can- 
didates for  the  permanent  location  of  said 
capital  and  that: 

The  ballots  and  ballot  title  to  be  used  ahd  vot- 
ed at  such  elections  shall  be  prepared,  certified 
and  printed  as  provided  by  the  act  of  the  Legis- 
lature approved  April  16th,  1908,  entitled, 
*  *  *  out  shall  read  in  substance  as  follows: 
Shall  the  capital  of  the  state  of  Oklahoma,  be 
permanently  located  as  provided  in  State  Ques- 
tion, Initiative  Petition  No.  —  (insert  here 
number  petition  submitting  this  bill  will  bear). 

i  J  If 

Shall  the  capital  of  the  state  of  Oklahoma  be 
permanently  located  at: 

Oklahoma  City  (  )  Yes. 
Shawnee  (      )  Yes. 

Guthrie  (     )  Yes. 

Yes. 
Yes. 

(4)  Authorizes  any  other  city,  town  or 
place  to  become  a  candidate  upon  petition, 
etc  (5)  Prescribes  the  procedure  for  a  sec- 
ond election  in  the  event  no  candidate  re- 
ceived a  majority  of  the  votes  cast  at  the 
first  election.  (6)  Creates  a  State  Capital 
Commission  to  be  appointed  by  the  Govern- 
or. (7)  Prescribes  their  tenure  of  office,  sal- 
aries, etc.  (8)  Makes  said  Commission  a 
body  corporate  with  powers  to  sue  and  be 
sued.  (9)  Empowers  said  Commission  to  pur- 
chase land  for  the  capital  site  and  locate  the 
state  buildings.  (10)  Authorizes  the  Commis- 
sion to  exercise  the  power  of  eminent  do- 
main. (11)  Empowers  said  Commission  to  se- 
lect land  belonging  to  the  state  for  capital 
purpose,  and  to  cause  the  same  to  be  ap- 
praised and  paid  for  by  the  state.  (12)  Au- 
thorizes said  Commission  to  plat  and  sell  the 
lands  thus  acquired  and  create  a  building 
fund.  (13)  Empowers  said  Commission  to 
employ  engineers,  architects,  and  clerical 
help  at  the  expense  of  the  state  and  fix  their 
compensation.  (14)  Empowers  said  Commis- 
sion to  enter  into  a  contract  for  the  construc- 
tion of  a  capltol  building,  subject  to  the  ap- 
proval of  the  Legislature.  (15)  Makes  an  ap- 
propriation of  $600,000  for  the  use  of  said 
Commission. 

In  submitting  this  bill  for  adoption  or  re- 
jection by  the  people  at  the  polls  at  the  elec- 
tion held  June  11,  1910,  pursuant  to  the  call 
of  the  Governor  for  that  purpose,  it  is  clear 
that,  as  there  was  no  competing  question, 
and  the  adoption  or  rejection  of  the  proposed 
bill  was  one  of  the  questions  to  be  submitted 
at  that  election,  pursuant  to  the  Intent  of 
the  petition  initiating  the  bill,  which  reads: 
"The  questions  we  herewith  submit  to  our 
fellow  voters  are:  Shall  the  following  bill  be 
adopted,  and  shall  the  capital  of  the  state  be 
permanently  located  at  one  of  the  cities, 
towns  or  places  mentioned  or  described  on 


the  ballot  and  ballot  title  to  be  used  and  vot- 
ed at  such  election?" 

After  the  ballot  title  there  should  have 
been  submitted  on  the  ballot  a  question  in 
substantial  compliance  with  that  prescribed 
by  the  act  of  April  16,  1908,  which  reads: 

(-Yes")  □ 

Shall  it  be  adopted? 

<«No")  □ 

This  question,  however,  was  entirely  omit- 
ted from  the  ballot,  but  instead  was  used 
the  following: 

Ballot  Title. 

Proposes  to  permanently  locate  State  Capital ; 
creates  Commission  of  three  to  be  appointed  by 
Governor,  January  1st,  1911,  or  sooner;  defines 
powers  and  duties;  appropriates  six  hundred 
thousand  dollars  to  purchase  not  to  exceed  two 
thousand  acres,  state  to  be  reimbursed  from  sale 
of  lots;  capital  fund  created  therefrom,  board 
may  exercise  power  of  eminent  domain;  said 
Commission  and  -School  Land  Commissioners  to 
appraise  value  of  lands  and  improvements  sep- 
arately; makes  Oklahoma  City.  Guthrie,  Shaw- 
nee candidates ;  provides  for  others  by  petition ; 
proposes  separately  to  determine  questions: 

(1)   Shall  capital  be  located,  and  (2)  Where. 

f     ]  No!" 

Shall  the  capital  of  the  state  of  Oklahoma  be 
permanently  located  at: 

Oklahoma  City  f  )  Yes. 
Shawnee  (     )  Yes. 

Guthrie  (     )  Yes. 

The  result  is  that  the  question,  "Shall  it 
[the  bill]  be  adopted?"  has  not  been  voted  on 
at  all  nor  the  bill  adopted,  unless,  as  is  con- 
tended, an  affirmative  vote  on  the  question, 
"Shall  the  capital  be  located?"  is  an  affirma- 
tive vote  on  the  implied  question,  "Shall  It 
be  adopted?"  and  for  that  reason  is  a  sub- 
stantial compliance  with  the  statute. 

In  support  of  this  contention  it  is  urged.  In 
effect,  that  the  principal  object  of  the  Mil 
was  to  secure  at  that  time  an  expression  of 
the  voter  on  the  question,  "Shall  the  capital 
be  located?"  and  that  an  affirmative  vote  on 
that  question  would  necessarily  Include  an 
affirmative  vote  for  the  adoption  of  the  till- 
On  the  other  hand,  it  is  contended,  in  effect, 
that  the  question,  "Shall  the  capital  be  locat- 
ed?" was  only  one  feature  of  the  proposed 
bill,  an  affirmative  vote  on  which  cannot 
fairly  be  construed  as  a  vote  for  the  adop- 
tion of  the  entire  measure.  Assuming,  as 
seems  to  be  conceded  by  both  sides,  that  a 
vote  on  the  question,  "Shall  the  capital  I* 
located?"  was  at  that  time  properly  before 
the  electors,  we  are  of  opinion  that  the  lat- 
ter contention  must  be  sustained  for  the  res- 
son,  among  others,  that  while  the  question. 
"Shall  the  capital  be  located?"  gave  the  vot- 
er an  opportunity  to  vote  for  or  against  one 
feature  of  the  bill,  it  afforded  him  no  choice 
to  vote  for  or  against  the  bill  aa  a  whole 
To  the  conservative  taxpayer,  for  instance, 
who  took  little  interest  in  the  capital  con- 
troversy, but  who  came  to  the  polls  desiring 
to  vote  "No"  only  against  the  adoption  of 
the  bill,  on  the  ground,  say,  that  it  carried 
an  appropriation  of  $600,000,  there  was  for 


Digitized  by  Google 


OkL) 


SMITH  t.  STATE 


941 


him  no  place  on  the  ballot  to  register  his 
vote.  When  it  comes  to  voting  on  a  bill  in- 
volving, as  this  does,  an  expenditure  of  pub- 
lic money,  we  can  say  as  was  said  by  the 
court  in  Cain  et  al.  v.  Smith  et  al.,  117  Ga. 
902,  44  S.  E.  5,  where  the  questions  submit- 
ted to  the  voters  were  "For  bonds  and  adop- 
tion" (of  the  proposed  act),  and  "against 
bonds  and  adoption":  "The  voters  are  enti- 
tled to  have  this  question  submitted  to  them 
so  that  they  may  pass  upon  it  freely  and  un- 
trammeled  by  any  other  consideration  than 
the  question  whether  the  debt  shall  be  in- 
curred. *  *  •  "  To  thus  submit  a  bill  by 
selecting  therefrom  what  to  designing  per- 
sons Interested  in  its  passage  might  appear 
to  address  itself  to  the  voter  as  its  most  per- 
suasive feature,  and  thus  secure  its  passage, 
would  be  in  the  nature  of  a  fraud  on  the 
electorate  of  the  state  and  not  to  be  tol- 
erated. As  well  might  it  be  said,  since  that 
is  also  one  feature  of  the  bill,  that  an  af- 
firmative vote  on  the  question,  "Shall  2,000 
acres  of  land  be  purchased?"  would  be  an  af- 
firmative vote  on  the  question,  "Shall  it  be 
adopted?"  or,  "Shall  a  Capital  Commission 
of  three  be  appointed?"  an  affirmative  vote 
for  the  adoption  of  the  bill  as  a  whole.  To 
say,  then,  that  by  voting  for  the  location  of 
the  capital  (perhaps  in  the  estimation  of  the 
voter  a  minor  provision  in  the  bill)  he  voted 
also  for  all  the  provisions  in  the  bill  includ- 
ing said  appropriation,  would  be  manifestly 
so  unjust  that  we  cannot  so  hold. 

In  State  v.  School  Dlst,  No.  1,  15  Mont. 
133,  38  Pac  462,  the  questions  which  the 
school  trustees  were  required  to  submit  to 
the  electors  of  the  school  district,  and  re- 
ceive in  favor  thereof  a  majority  of  the  votes 
cast  at  a  certain  election  as  conditions  pre- 
cedent to  issuing  certain  bonds,  were  "(1) 
the  amount  of  bonds;  (2)  the  rate  of  inter- 
est which  they  shall  bear;  (3)  the  time  when 
payable;  (4)  the  time  when  redeemable;  and 
(5)  the  purposes  for  which  the  money  is  to 
be  used."  They  submitted  to  the  electors 
only  two  of  the  propositions,  viz.,  the  amount 
of  the  bonds,  and  the  purpose  of  the  use  of 
the  money,  wholly  omitting  to  submit  the 
second,  third,  and  fourth  propositions,  viz., 
the  rate  of  interest  on  the  bonds,  the  time 
when  payable,  and  the  time  when  redeem- 
able. In  a  suit  to  enjoin  the  issuing  of  the 
ftonds,  on  the  ground  that  they  were  not  au- 
thorized by  the  proceedings  taken  as  a  foun- 
dation for  their  issuance,  the  court  held  that 
the  trustees  had  not  submitted  to  the  elec- 
tors the  questions  which  the  law  required  to 
be  submitted,  and  that  those  questions  so 
omitted  were,  on  consideration  of  an  appli- 
cation to  enjoin  the  Issue  of  the  bonds,  vital 
and  material  and  that  the  trial  court  erred 
in  sustaining  a  demurrer  to  the  complaint. 
The  undoubted  effect  of  this  holding  is  that 
all  the  propositions  required  by  law  to  be 
submitted,  and  for  that  reason  vital  and  ma- 
terial to  the  reference,  must  be  submitted 


or  none,  and  that  to  single  therefrom  one  or 
more,  less  than  the  whole,  will  not  secure  a 
fair  expression  of  the  voter  on  any,  and  for 
that  reason  the  reference  will  fall.  We  are 
therefore  of  opinion  that  an  affirmative  vote 
on  the  question,  "Shall  the  capital  be  locat- 
ed?" did  not  Include  an  affirmative  vote  on 
the  question,  "Shall  the  bill  be  adopted?" 
and  for  that  reason  the  initiated  bill  must 
fall.  It  will  not  do  to  say  that  the  electors 
knew  that  by  voting  in  the  affirmative  on  the 
question,  "Shall  the  capital  be  located?"  they 
were  so  voting  by  implication  on  the  ques- 
tion "Shall  it  be  adopted?"  To  practically 
this  contention  the  court  in  Lozier  v.  Alex- 
ander Drug  Co.,  23  Okl.  1,  99  Pac.  808,  said: 
"As  to  whether  or  not  the  electors,  In  voting 
on  this  proposition,  understood  that  they 
were  voting  to  repeal  said  article,  and  it  was 
the  intention  of  a  majority  of  the  electors  of 
the  state  -to  so  declare,  this  does  not  appear 
before  this  court  in  any  way  provided  by 
law;  but,  if  it  appears  aliunde,  the  same 
cannot  be  considered  by  this  court  for  any 
purpose." 

Again,  it  will  not  do  to  say  that  an  af- 
firmative vote  on  the  question,  "Shall  the 
capital  be  located?"  included  an  affirmative 
vote  on  the  implied  question,  "Shall  it  be 
adopted?"  for  the  reason  that  should  this  be 
true  the  illegality  of  the  submission  would 
continue  to  be  apparent,  as  It  has  several 
times  been  held  by  this  court  in  accord  with 
the  uniform  holding  of  the  courts  that  a  sub- 
mission is  void  where  two  propositions  have 
been  submitted  so  as  to  have  one  expression 
of  the  voter  answer  both  propositions,  and 
this  for  the  reason  that  voters  might  there- 
by be  induced  to  vote  for  both  propositions 
who  would  not  have  done  so  if  the  question 
had  been  submitted  singly.  As  the  voter  in 
this  instance  might  have  been  against  the 
adoption  of  the  Initiated  bill,  but  desirous  of 
locating  the  capital  in  the  event  the  bill  car- 
ried, the  questions  should  have  been  sep- 
arately submitted  to  him  that  he  might  so 
express  his  will.  This  was  the  effect  of  the 
holding  of  the  court  in  Lozier  v.  Drug  Co., 
supra,  where  the  court  said:  "No  opportu- 
nity was  given  the  elector  separately  to  ex- 
press his  will  by  his  vote  upon  the  question 
of  the  adoption  or  rejection  of  said  provision 
as  proposed  to  become  a  part  of  the  Con- 
stitution to  express  such  will  as  to  whether 
or  not  said  article  1  should  be  repealed.** 
To  the  same  effect,  see  Armstrong  v.  Berkey, 
23  Okl.  176,  99  Pac.  921 ;  State  ex  rel.  City, 
etc.,  v.  Allen,  State  Ad.,  186  Mo.  673,  86  S.  N 
W.  631;  City  of  Denver  et  al.  v.  Hayes  et 
al.,  28  Colo.  110,  63  Pac.  311;  Village  of 
Hempstead  v.  Seymour  et  al.,  34  Misc.  Rep. 
92,  69  N.  Y.  Supp.  462. 

We  are  therefore  of  opinion  that  the  stat- 
ute has  not  been  sustantlally  complied  with; 
that  as  it  was  the  intent  of  petitioners  by 
the  initiated  bill  to  submit  to  the  electors  for 
their  adoption  or  rejection  at  the  polls  three 
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proposition*  to  wit,  "Shall  It  [the  bill]  be 
adopted?"  "Shall  the  capital  be  located?' 
"Shall  the  capital  of  the  state  of  Oklahoma 
be  permanently  located  at  [one  of  three  cer- 
tain cities,  naming  them]  ?'  that  by  reason  of 
the  failure  to  submit  the  first  proposition, 
and  the  consequent  failure  of  the  bill  to  be 
adopted  by  the  electors  at  the  polls,  the  bill 
must  fall,  and  with  It  the  reference  on  the 
other  two  propositions.  This  is  not  only  ob- 
vious, but  is  In  keeping  with  the  effect  of  the 
holding  In  State  v.  School  Dlst  No.  1  (Mont) 
supra,  and  with  what  seems  to  be  the  gen- 
eral doctrine  that,  where  one  of  several  ma- 
terial propositions  required  to  be  submitted 
fails  for  any  reason  to  be  adopted,  the  in- 
tent of  the  reference  fails  and  with  it  the 
reference. 

Cain  et  al.  v.  Smith  et  al.,  supra,  was  a 
petition  for  Injunction.  The  facts  alleged 
were  that  on  December  2,  1902,  an  act  was 
approved  providing  for  a  new  charter  for 
the  town  of  Edgewood.  Laws  1902,  p.  175. 
The  first  section  of  the  act  repealed  an  act 
incorporating  the  town.  The  second  declar- 
ed the  same  to  be  incorporated  as  a  city  un- 
der the  name  of  the  city  of  Edgewood.  The 
third  defined  the  corporate  limits  of  city 
which  embraced  more  territory  than  with- 
in the  corporate  limits  of  the  town.  The 
next  13  sections  conferred  upon  the  city 
authorities  certain  powers  and  provided  for 
a  formal  government,  etc.  The  seventeenth 
and  eighteenth  sections  related  to  the  estab- 
lishment of  a  system  of  public  instruction 
in  the  city.  The  nineteenth  section  authoriz- 
ed the  city  to  issue  bonds  not  to  exceed 
$10,000,  the  proceeds  to  be  used  for  the  pur- 
pose of  erecting  school  buildings  and  sites 
for  the  same.  The  twentieth  section  extend- 
ed the  corporate  limits  of  certain  territory 
for  police  purposes.  The  twenty-first  section, 
in  effect,  provided  that  the  act  should  go 
into  effect  upon  Its  adoption  by  a  two-thirds 
vote  of  the  qualified  voters  of  the  city  of 
Edgewood  at  a  special  election  to  be  held 
for  that  purpose  at  a  certain  time  and  In  a 
certain  manner  and  under  the  same  rules  as 
elections  for  mayor  and  aldermen  under  said 
act;  provided  the  notice  and  Intention  to 
hold  the  same  had  been  given  as  required  by 
a  certain  section  of  the  Code;  "and  in  said 
special  election  those  voting  for  the  adoption 
or  ratification  of  this  act  shall  have  upon 
their  ballot  the  words,  'For  bonds  and  adop- 
tion,' and  those  voting  against  the  adoption 
or  ratification  of  this  act  shall  have  the 
words,  'Against  bonds  and  adoption.' "  It 
also  provided  that  should  the  bill  fail  of 
adoption  at  the  first  election  it  might  be 
again  submitted  to  a  vote  at  another  elec- 
tion, etc.,  that  an  election  was  held  at  the 
time  fixed  by  law,  and  that  two-thirds  of  the 
qualified  voters  embraced  within  the  terri- 
tory described  In  the  aet  as  the  city  of  Edge- 
wood  voted  "For  bonds  and  adoption."  The 
suit  was  brought  by  certain  persons  who 
resided  within  the  limits  of  said  territo- 


ry, and  would  be  taxpayers  and  citizens 
of  said  city  If  the  act  were  adopted,  who 
prayed  that  the  persons  claiming  to  have 
been  elected  mayor  and  aldermen  be  enjoined 
from  carrying  the  act  into  effect.  The  In- 
junction was  refused,  and  they  appealed. 
The  court  after  commenting  on  the  Constitu- 
tion said:  "It  will  thus  be  seen  that  the  Gen- 
eral Assembly  has  power  to  authorize  a 
municipal  corporation  to  have  an  election  on 
the  question  of  the  establishment  of  public 
schools,  and  to  have  an  election  on  the  sub- 
ject of  incurring  a  debt;  and  also  to  author- 
ize the  persons  to  be  affected  by  the  crea- 
tion of  the  municipal  corporation  to  deter- 
mine whether  the  corporation  shall  come  in- 
to existence.  The  controlling  'question  in 
the  present  case  is  whether  the  General  As- 
sembly has  authority  to  provide  that  the 
qualified  voters  within  a  given  territory  shall 
pass  upon  all  of  these  questions  at  one  time. 
Has  the  General  Assembly  authority  to  pro- 
vide for  an  election  which  may  result  in  the 
creation  of  a  municipal  corporation,  in  the 
establishment  of  a  system  of  public  schools, 
and  In  the  incurring  of  a  debt  for  this  pur- 
pose, the  voters  being  required  to  vote  at 
the  same  time  either  for  or  against  ail  of 
the  propositions  submitted?"  And,  after 
holding  that  the  Constitution  did  not  permit 
a  municipal  corporation  to  incur  debts  such 
as  the  one  proposed,  except  with  the  assent 
of  two-thirds  of  the  qualified  voters  there- 
on at  a  separate  election  for  that  purpose  to 
be  held  as  may  be  prescribed  by  law,  and 
that  the  question  of  Issuing  bonds  was  not 
properly  submitted  at  that  election,  and  for 
that  reason  the  bill  must  fall,  the  court  In 
passing  said:  "As  stated  above,  the  General 
Assembly  had  the  right  to  incorporate  the 
city  of  Edgewood,  and  prescribe,  as  a  condi- 
tion precedent  to  Incorporation,  that  the 
people  to  be  affected  by  It  should  consent 
thereto.  Considering  the  act  as  a  whole,  it 
is  apparent  that  the  General  Assembly  In- 
tended that  tbe  city  of  Edgewood  should 
come  Into  existence  as  a  municipal  corpora- 
tion only  in  the  event  the  election  provided 
for  in  the  twenty-first  section  of  the  act 
should  result  "For  bonds  and  adoption"; 
that  is,  it  was  intended  that  this  new  munic- 
ipality should  not  take  its  place  among  the 
municipalities  of  the  state  unless  two-thirds 
of  the  qualified  voters  In  the  territory  to 
be  affected  assented  to  three  propositions — 
the  creation  of  the  municipality,  the  estab- 
lishment of  schools,  and  the  incurring  of  a 
debt  of  $10,000  to  provide  for  tbe  same.  The 
question  was  submitted  by  the  General  As- 
sembly in  this  way,  and  it  is  therefore  to 
be  inferred  that  unless  this  could  be  done 
it  was  not  the  Intention  of  the  General  As- 
sembly to  create  the  municipality ;"  and  re- 
versed the  judgment  of  the  trial  court  refus- 
ing to  grant  the  injunction. 

We  are  therefore  of  opinion  that  when  the 
initiated  bill  failed  of  adoption  for  the  rea- 
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son  that  the  same  was  not  submitted  to  the 
electors  at  the  polls  for  their  adoption,  that 
all  the  questions  voted  on  fell  with  It,  leav- 
ing no  law  on  the  statute  books  providing 
for  the  removal  or  furnishing  procedure  for 
holding  an  election  for  the  submission  to 
the  electors  of  the  state  the  question  of  the 
removal  and  permanent  location  of  the  cap- 
ital of  the  state,  and  that  as  defendants  were 
attempting,  without  authority  of  law,  to 
change  the  capital  of  the  state  from  Guthrie, 
by  removing  therefrom  to  another  place 
their  offices  and  the  paraphernalia  thereof, 
which  said  change  would  involve  an  expendi- 
ture of  public  moneys;  that  an  injunction 
will  lie  to  restrain  such  unauthorized  con- 
duct ;  and,  finding  no  error  in  the  judgment 
of  the  trial  court  granting  said  Injunction, 
the  action  of  that  court  in  so  doing  is  af- 
firmed. All  the  Justices  concur  in  the  re- 
sult 

HAYES,  J.  (concurring).  I  concur  with 
my  brother  Associate  Justice  TURNER  in 
both  his  reasoning  and  conclusion  upon  the 
proposition  that  those  provisions  of  the  Ena- 
bling Act  and  of  the  ordinance  of  the  Con- 
stitutional Convention  accepting  the  terms 
of  the  Enabling  Act  which  require  that  the 
capital  of  the  state  shall  not  be  changed 
from  Guthrie  prior  to  the  year  1918  are 
void,  for  the  reason  that  it  was  not  within 
the  power  of  Congress  to  impose  such  condi- 
tion upon  the  state,  nor  within  the  power  of 
the  state  to  consent  thereto. 

I  also  concur  with  him  in  his  conclusion 
that  there  has  been  no  legal  submission  of 
the  initiative  bill  involved  In  this  case  by 
which  it  was  attempted  to  locate  permanent- 
ly the  capital  of  the  state,  to  create  a  Board 
of  Capital  Commissioners,  and  to  make  cer- 
tain other  provisions;  but  I  do  not  concur 
in  all  the  reasoning  upon  which  he  has  reach- 
ed this  latter  conclusion.  The  grounds  upon 
which  I  concur  in  this  conclusion  briefly  stat- 
ed, without  amplification,  are  these:  The 
initiative  and  referendum  provisions  of  the 
Constitution,  as  has  been  several  times  held 
by  this  court,  are  not  self-executing,  and  for 
a  procedure  for  the  exercise  of  these  powers 
reserved  to  the  people  we  must  look  to  the 
statutes  enacted  by  subsequent  legislation. 
Section  7  of  an  act  approved  April  16,  1908 
(Sess.  Laws  1907-08,  p.  445),  provides  how 
the  ballot  title  of  each  measure  to  be  sub- 
mitted to  the  vote  of  the  people  shall  be 
formed,  and  requires  that  the  ballot  title 
shall  be  printed  with  the  number  of  the 
measure  on  the  ballot  Section  10  of  the 
same  act  provides  that  where  a  question  is 
submitted  without  a  competing  one,  there 
shall  be  placed  over  it  a  brief  catch  line,  and 
at  the  close  of  the  question  there  shall  be 
added: 

("Yes")  □ 

Shall  It  be  adopted? 

("No")  □ 

or  Shall  it  be  repealed?  ("Yes")  □ 


By  the  same  section,  the  voters  are  requir- 
ed to  express  their  choice  by  placing  a  cross 
In  the  square  and  to  the  right  of  the  word 
expressing  their  choice.  By  this  method  of 
voting  upon  any  measure,  the  statute  con- 
templates that  each  voter  shall  give  one 
expression  upon  the  proposed  measure,  which' 
shall  be  either  an  expression  affirmatively 
approving  the  entire  measure  or  disapprov- 
ing it  in  its  entirety.  It  neither  prescribes 
nor  authorizes  a  procedure  by  which  a  pro- 
posed measure  may  be  submitted  to  be  vot- 
ed upon  other  than  as  a  whole,  or  as  one 
proposition.  In  submitting  this  bill,  which, 
for  convenience,  shall  be  referred  to  as  the 
"Capital  Bill,"  the  question,  "Shall  It  be 
adopted?"  directed  by  the  statute  to  be  put 
upon  the  ballot,  was  not  placed  upon  it, 
but  in  lieu  thereof,  the  following  questions 
were  asked  and  placed  upon  the  ballot: 

Shall  the  capital  of  the  state  of  Oklahoma  be 
permanently  located  as  provided  in  State  Ques- 
tion, Initiative  Petition  No.  — ? 


BC'Yes") 


No"). 

and  Shall  the  capital  of  the  state  be  permanent- 
ly located  at: 

Oklahoma  City 
Shawnee 
Guthrie 

If  this  constitutes  a  legal  submission  of 
this  bill  to  the  voters,  then  we  have,  as  a 
result  of  said  proceeding,  a  law  that  ac- 
complishes, among  other  things,  the  follow- 
ing objects:  (1)  Locates,  the  permanent  cap- 
ital at  Oklahoma  City.  (2)  Creates  a  State 
Capital  Commission,  fixes  the  term  of  office 
of  its  members  and  their  salaries.  (3)  Au- 
thorizes the  purchase  or  condemnation  of 
land  for  capital  purposes.  (4)  Appropriates 
$600,000  for  carrying  the  provisions  of  the 
act  into  effect  Did  the  procedure  followed 
give  to  every  voter  the  opportunity  by  a 
single  expression  of  his  choice  or  by  a  single 
vote  to  approve  or  disapprove  all  the  forego- 
ing provisions  of  the  law,  as  the  procedure 
prescribed  and  required  by  the  statute  would 
have  given  him,  if  it  had  been  followed. 
This  ballot  not  only  failed  to  give  the  voter 
such  opportunity,  but  If  it  be  valid,  It  au- 
thorized him  to  vote  for  some  of  the  fore- 
going provisions  and  against  others.  Sup- 
pose A.  and  B.  went  to  the  polls  to  vote  up- 
on this  measure.  A.  voted  "Yes"  upon  the 
first  question  and  quit  He  did  not  vote  for 
the  law  as  It  now  stands.  He  voted  at  most 
for  some  of  its  provisions.  That  portion 
of  the  law  which  locates  the  capital  at 
Oklahoma  City  received  no  expression  from 
him.  B.,  on  the  other  hand,  voted  "Yes" 
upon  the  first  question,  and  upon  the  second 
question  voted  "Yes"  opposite  "Shawnee." 
He  did  not  vote  for  or  against  the  entire 
law  as  it  now  stands,  but  for  part  of  it  and 
against  part  of  It  Section  21  of  the  act 
of  1908  provides  that  the  procedure  therein 
prescribed  is  not  mandatory,  but  if  substan- 
tially followed  shall  be  sufficient  and  that 
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clerical  and  mere  technical  errors  shall  be 
disregarded;  bnt  a  variation  In  the  pro- 
cedure which  requires  two  votes  upon  a  pro- 
posed proposition  in  order  to  adopt  It,  where- 
as, the  statute  provides  that  one  expression 
shall  be  made  and  which  permits  a  voter  to 
vote  for  a  part  and  against  a  part  of  a  pro- 
posed law,  cannot  be  said  to  be  a  technical 
or  clerical  irregularity. 

In  our  opinion  a  single  proposed  meas- 
ure, as  this  bill,  containing  several  alterna- 
tive propositions  cannot  be  submitted  under 
the  procedure  now  prescribed  by  the  statutes 
of  this  state.  This  seems  to  have  been  the 
view  of  those  charged  with  the  duty  of  sub- 
mitting initiative  measures,  for  the  existing 
statute  in  the  preparation  of  the  ballot  was 
not  observed,  but  the  form  prescribed  by 
the  proposed  bill  Itself  was  followed.  But 
a  measure  proposed  by  an  initiative  petition 
can  no  more  prescribe  a  rule  of  action  prior 
to  the  time  It  is  adopted  by  the  people,  than 
a  proposed  bill  in  a  Legislature  prior  tp  the 
time  it  receives  the  sanction  of  that  body. 
To  hold  otherwise  would  render  unneces- 
sary any  statute  prescribing  a  procedure  for 
the  enforcement  and  application  of  the  in- 
itiative provisions  of  the  Constitution,  for 
each  proposed  initiative  measure  might  pro- 
vide by  its  own  provisions  the  method  of 
its  submission  and  all  statutes  be  ignored. 

Whether  a  statute  may  be  legally  enacted 
providing  that  measures  proposed  by  the  in- 
itiative or  by  a  referendum  may  be  submit- 
ted so  as  to  have  an  expression  of  the  voters 
upon  the  different  sections  or  upon  the  dif- 
ferent provisions  of  the  proposed  measure, 
or  whether  a  statute  may  be  legally  enacted 
prescribing  a  procedure  by  which  alterna- 
tive propositions  In  the  same  bill  may  be 
submitted,  as  done  in  this  case,  is  not  nec- 
essary here  to  decide,  for  no  such  statute  now 
exists. 

I  am  authorized  to  say  that  Chief  Justice 
DUNN  and  Justice  WILLIAMS  Join  In  this 
concurrence. 

KANE,  J.  (concurring).  I  believe  that  up- 
on the  acceptance  of  the  terms  and  condi- 
tions of  the  Enabling  Act  by  the  Constitu- 
tional Convention  by  ordinance  irrevocable 
as  by  section  22  of  said  act  it  was  required 
to  do,  the  part  thereof  which  provides  that 
"the  capital  of  said  state  shall  temporarily 
le  at  the  city  of  Guthrie  in  the  present  ter- 
ritory of  Oklahoma,  and  shall  not  be  chang- 
ed therefrom  previous  to  Anno  Domini  1913," 
became  a  compact  between  the  United  States 
and  the  people  of  the  proposed  state  which 
can  only  be  rescinded  by  the  common  assent 
of  those  who  were  parties  thereto.  That 
this  compact  should  be  protected  by  that 
sacred  regard  for  plighted  faith  which 
sbould  be  cherished  alike  by  individuals  and 
organized  communities.    In  my  judgment, 


the  opinion  of  the  court  ought  to  be  based  on 
the  principle  that,  "Compacts  are  as  obliga- 
tory upon  states  as  upon  individuals,  and 
the  fact  that  they  enter  into  compacts  that 
bind  them  shows  that  they  are  free." 


COYLB  v.  SMITH  et  aL 
(Supreme  Court  of  Oklahoma.    Feb.  0,  1911.) 

(Bylldbut  by  the  Court.) 

1.  Constitution  ax  Law  (§  73*)— Encroach- 
ment on  Executive. 

The  action  of  the  Governor  in  convoking 
the  Legislature  at,  or  adjourning  it  to,  another 
place  than  the  seat  of  government  "when  in  his 
opinion  the  public  safety  or  welfare,  or  the 
safety  or  health  of  the  members,  require  it," 
such  convoking  or  adjournment  having  been 
separately  concurred  in  by  a  two-thirds  vote  of 
all  the  members  elected  to  each  branch  of  the 
Legislature,  is  conclusive  upon,  and  not  subject 
to  oe  reviewed  by,  this  court. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  if  134-137;  Dec  Dig.  | 
73.*] 

2.  States  (§  28*)  —  Legislature  —  Member- 
ship. 

The  legislative  body,  as  convoked  and  con- 
stituted at  an  extraordinary  session,  assembling 
more  than  13  days  after  the  date  of  the  regular 
state  election  held  throughout  the  state  in  No- 
vember, 1910,  the  House  of  Representatives 
being  composed  of  the  members  elected  at  said 
election,  and  the  Senate  in  part  by  the  members 
elected  at  said  election:  Held,  that  said  body 
was  legally  constituted. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  SS  34-36;  Dec  Dig.  8  28.*] 

3.  Statutes  (§  8%*)-"  Special  Law"— "Lo- 
cal Law." 

An  act  entitled  "An  act  providing  for  the 
permanent  location  of  the  seat  of  government 
and  capital  of  the  state  of  Oklahoma,  creating  a 
board  of  capital  commissioners  and  defining  its 
powers  and  duties,  authorizing  the  Governor  to 
accept  for  capital  purposes  the  proceeds  of  the 
sale  of  land,  or  donations  from  other  sources, 
and  declaring  an  emergency,"  is  neither  a  spe- 
cial nor  a  local  law. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  6;  Dec  Dig.  f  8%.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4208-4213;  vol.  7,  pp.  6577-6581; 
vol.  8,  p.  7802.] 

4.  Statutes  (J  107*)— Subjects  and  Titles. 

The  title  of  said  act  is  not  repugnant  to 
section  57  of  article  5  of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  II  121-134;  Dec  Dig.  |  107.*] 

5.  Statutes  (f  283*)'— Enactment— Passage 
—Reading  or  Bill. 

When  an  enrolled  bill  has  been  signed  by 
the  Speaker  of  the  House  and  by  the  President 
of  the  Senate  respectively,  in  the  presence  of 
those  bodies  immediately  after  the  bill  has 
been  read  publicly  at  length,  and  the  same  has 
been  approved  by  the  Governor  and  deposited  in 
the  office  of  the  Secretary  of  State,  it  is  not 
competent  to  show  from  the  journals  of  the 
House  that  the  act  so  authenticated,  approved, 
and  deposited  was  not  read  on  three  different 
days  In  each  House. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  fS  17,  127,  384,  385;  Dec  Dig.  | 
283.*] 


•For  other  csboi  see  same  topic  and  aectlon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Google 


OkL) 

6.  Statjcs  (8  9*)— Admission— Bvnoi  of  En- 
abling Act. 

Said  act  is  not  invalid  on  account  of  the 
provision  of  the  Enabling  Act  requiring  by  ir- 
revocable ordinance  that  the  capital  of  the  state 
shall  temporarily  be  at  the  city  of  Guthrie,  and 
not  be  changed  therefrom  previous  to  A.  D. 
1913,  after  which  time  it  shall  be  located  by  the 
electors  of  said  state  at  an  election  to  be  pro- 
vided for  by  the  Legislature. 

gld.  Note.— For  other  cases,  see  States,  Cent. 
.  S  4;  Dec.  Dig.  §  9.*] 

7.  States  (8  22*)  —  Seat  of  Government— 
Power  of  Legislature  to  Locate. 

It  is  within  the  power  of  the  Legislature 
to  locate  the  capital  of  this  state. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  S  26  ;  Dec  Dig.  8  22.*] 

(Additional  Syllabua  ly  Editorial  Staff.) 

8.  Constitutional  Law  (8  20*)— Construc- 
tion of  Constitution. 

If  the  meaning  of  a  constitutional  provi- 
sion is  doubtful,  a  practicable  construction 
thereof  by  the  Legislature  will  be  followed  bv 
the  court,  if  it  can  be  done  without  doing  vio- 
lence to  the  fair  meaning  of  the  words  used, 
to  sustain  the  constitutionality  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  88  14,  15;  Dec.  Dig.  8  20.*] 

9.  Constitutional  Law  (8  60*)  —  Police 
poweb— poweb  of  dive8tit u re. 

No  legislative  body  or  agency  of  the  state 
can  divest  itself  or  the  state  of  the  right  to 
exercise  the  poliee  power  when  it  is  necessary 
to  protect  the  people's  good  morals,  health,  or 
property  of  the  peo;>le. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  88  89,  90,  93;  Dec.  Dig.  8 
60.*] 

Dunn  and  Kane,  JJ.,  dissenting. 

Action  by  W.  H.  Coyle  against  Thomas  P. 
Smith  and  others  for  an  injunction.  Petition 
dismissed. 

John  H.  Burford,  C.  G.  Hornor,  Frank 
Dale,  A.  G.  C  Bierer,  Frank  B.  Burford,  and 
Ben  F.  Hegler,  for  plaintiff.  C.  B.  Stuart, 
B.  F.  Burwell,  and  W.  A.  Ledbetter,  for  de- 
fendants. 

WILLIAMS,  J.  The  following  questions 
are  essential  for  determination: 

(1)  Was  the  action  of  the  Governor  In  con- 
voking the  Legislature  at  Oklahoma  City 
valid? 

(2)  Was  said  legislative  body  as  convoked 
at  said  extraordinary  session  legally  con- 
stituted? 

(3)  Is  a  certain  act  passed  at  said  session, 
entitled  "An  act  providing  for  the  permanent 
location  of  the  seat  of  government  and  cap- 
ital of  the  state  of  Oklahoma,  creating  a 
board  of  capital  commissioners  and  defining 
its  powers  and  duties,  authorizing  the  Gov- 
ernor to  accept  for  capital  purposes  the  pro- 
ceeds of  the  sale  of  land,  or  donations  from 
other  sources,  and  declaring  an  emergency," 
a  special  or  local  law? 

(4)  Is  the  title  of  said  act  repugnant  to 
section  57  of  article  5  of  the  Constitution? 

(5)  Is  said  act  void  for  the  reason  that  it 
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was  not  read  on  three  different  dayB  In  each 
House? 

(6)  Is  said  act  violative  of  the  provisions 
of  the  Enabling  Act  requiring  that  the  cap- 
ital of  the  state  "shall  temporarily  be  at  the 
city  of  Guthrie  and  not  be  changed  there- 
from previous  to  A  D.  1913,  after  which 
time  It  shall  be  located  by  the  electors  of 
said  state  at  an  election  to  be  provided  for 
by  the  Legislature,"  with  the  limitation  that 
the  Legislature,  except  as  shall  be  necessary 
for  the  convenient  transaction  of  the  public 
business  of  said  state  at  said  state  at  said 
capital,  shall  not  appropriate  any  public 
moneys  of  the  state  for  the  erection  of  build- 
ings for  capital  purposes  during  such  period? 

(7)  Can  the  Legislature  locate  the  capital 
of  the  state? 

1.  Section  14  of  article  6  of  the  Constitu- 
tion of  this  state  provides  that  the  Governor 
"may  convoke  the  Legislature  at,  or- adjourn 
it  to,  another  place,  when,  in  his  opinion,  the 
public  safety  or  welfare,  or  the  safety  or 
health  of  the  members,  require  It ;  provided, 
however,  that  such  change  or.  adjournment 
shall  be  concurred  in  by  a  two-thirds  vote  of 
all  the  members  elected  to  each  branch  of 
the  Legislature."  The  obvious  meaning  of 
this  provision  is  that  when  the  Governor  con- 
vokes the  Legislature  In  session  at  any  place 
other  than  the  capital,  after  assembling,  each 
House  must  separately  concur  in  such  con- 
vocation by  a  two-thirds  vote  of  all  the  mem- 
bers elected  to  the  respective  bodies.  It  is 
admitted  that  by  a  two-thirds  vote  of  all  the 
members  elected  to  each  branch  of  the  Leg- 
islature such  call  was  separately  concurred 
in,  after  the  Legislature  assembled  in  Okla- 
homa City.  If  it  was  necessary  for  the  Leg- 
islature to  first  meet  at  Guthrie,  the  seat  of 
government,  and,  having  concurred  in  such 
call,  to  adjourn  to  the  place  at  which  it  was 
originally  convoked,  said  provision  of  section 
14,  supra,  must  be  construed  to  mean  that 
the  Governor  may  convoke  the  Legislature 
at  another  place  other  than  the  capital, 
when,  in  his  opinion,  the  public  safety  or 
welfare,  or  the  safety  or  health  of  the  mem- 
bers may  require  it,  provided,  however,  that 
such  change  shall  be  concurred  in  by  a  two- 
thirds  vote  of  all  the  members  elected  to 
each  branch  of  the  Legislature,  at  a  meeting 
held  at  the  capital  before  assembling  at  the 
place  to  which  it  was  convoked.  Such  seems 
not  to  be  the  reasonable  construction.  It 
was  evidently  contemplated  by  the  framers 
of  the  Constitution  that  before  the  Governor 
would  convoke  the  Legislature  at  a  place 
other  than  the  seat  of  government,  an  emer- 
gency would  exist  involving  the  public  safe- 
ty or  welfare,  or  the  safety  or  health  of  the 
members  requiring  such  temporary  change  in 
the  place  of  assembling,  and  if  such  exigency 
required  them  to  assemble  at  another  place, 
It  would  not  be  reasonable  to  suppose  It  was 
Intended,  or  be  reasonably  practicable  for. 


COYLE  v.  SMITH 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 
113  P.-60 


Digitized  by  Google 


946 


113  PACIFIC 


REPORTER 


(Okl. 


the  Legislature  to  first  assemble  at  the  seat 
of  government  and  concur  In  such  call  of 
the  Governor,  before  they  could  legally  as- 
semble at  the  place  to  which  they  were  con- 
voked. Such  emergency  as  was  contemplated 
would,  In  most  instances,  render  that  impos- 
sible, for  instance,  in  time  of  war,  insur- 
rection, epidemics,  or  pestilence,  etc. 

The  reasonable  construction  is  that  after 
they  were  convoked  at  such  other  place,  when 
they  assembled,  unless  two-thirds  of  all  the 
members  elected  to  each  branch  of  the  Leg- 
islature separately  concurred  in  such  call, 
then  such  call  would  be  a  nullity.  It  appear- 
ing that  such  call  was  so  concurred  in  after 
assembling  at  the  place  to  which  they  were 
convoked,  the  action  of  the  Governor  and  the 
Legislature  in  the  premises  is  conclusive  up- 
on, and  not  subject  to  be  reviewed  by,  this 
court  Oklahoma  City  v.  Shields,  22  Okl. 
305,  100  Pac.  559;  State  ex  rel.  v.  Brown, 
Judge,  24  Okl.  433,  103  Pac* 762;  Martin  v. 
Mott,  12  Wheat  19,  6  L.  Ed.  537 ;  In  re  Spe- 
cial Session,  9  Colo.  642,  21  Pac.  477 ;  People 
v.  Hatch,  S3  111.  9;  Farrelly  v.  Cole.  60  Kan. 
356,  56  Pac.  492,  44  L.  R.  A.  464 ;  Taylor  v. 
Beckham,  108  Ky.  278,  56  S.  W.  177,  49  L. 
R.  A.  258,  94  Am.  St.  Rep.  357;  People  v. 
Rice,  65  Hun,  236,  20  N.  Y.  Supp.  293 ;  Peo- 
ple v.  Parker,  3  Neb.  409.  19  Am.  Rep.  634; 
Vanderheyden  v.  Young,  11  Johns.  (N.  Y.) 
150;  In  re  Legislature  Adjournment,  18  R. 
I.  824,  27  AO.  324,  22  L.  R  A.  716;  State  v. 
Fair,  35  Wash.  127,  76  Pac.  731,  102  Am.  St 
Rep.  897. 

2.  Section  9,  art  5,  of  the  Constitution  of 
this  state,  provides:  "The  Senate,  except  as 
hereinafter  provided,  shall  consist  of  not 
more  than  forty-four  members,  whose  terms 
of  office  shall  be  four  years:  Provided,  that 
one  senator  elected  at  the  first  election  from 
each  even  numbered  district  shall  -hold  office 
until  the  fifteenth  day  succeeding  the  regular 
state  election  in  nineteen  hundred  and  eight, 
and  one  elected  from  each  odd-numbered  dis- 
trict at  said  first  election,  shall  hold  office  un- 
til the  fifteenth  day  succeeding  the  day  of 
the  regular  state  election  in  nineteen  hun- 
dred and  ten :  And  provided  further,  that  in 
districts  electing  two  senators  the  two  elect- 
ed at  the  first  election  shall  cast  lots  in  such 
manner  as  the  Legislature  may  prescribe  to 
determine  which  shall  hold  the  long  and 
which  the  short  term." 

And  section  10  of  article  5  of  the  Constitu- 
tion provides: 

"The  House  of  Representatives,  unless  oth- 
erwise provided  by  law,  shall  consist  of  not 
more  than  one  hundred  and  nine  members 
who  shall  hold  office  for  two  years.  Provid- 
ed, that  the  representatives  elected  at  the 
first  election  shall  hold  office  until  the  fif- 
teenth day  succeeding  the  day  of  the  regu- 
lar state  election  in  nineteen  hundred  and 
eight:  And  provided,  that  the  day  on  wblch 
state  elections  shall  be  held  shall  be  fixed  by 
the  Legislature. 

"(a)  The  first  Legislature  shall  meet  at  the 


seat  of  government  upon  proclamation  of  the 
Governor  on  the  day  named  in  said  proclama- 
tion, which  shall  not  be  more  than  thirty 
days  nor  less  than  fifteen  days  after  the  ad- 
mission of  the  state  into  the  Union.  •  *  *  " 

Section  40  of  the  schedule  of  the  Constitu- 
tion Is  as  follows:  "The  terms  of  all  of- 
ficers of  the  state  government  elected  at  the 
time  of  the  adoption  of  this  Constitution 
shall  begin  upon  the  admission  of  the  state 
into  the  Union." 

Section  41  of  the  schedule  also  provides: 
"All  persons  elected  at  the  time  of  the  adop- 
tion of  this  Constitution  to  any  of  the  offices 
provided  under  the  Constitution  shall  be 
deemed  to  have  duly  qualified  upon  their  tak- 
ing the  oath  of  office  before  any  officer  au- 
thorized by  law  to  administer  oaths,  and 
executing  such  bond  as  may  be  required  by 
law." 

If  no  provisos  had  been  Inserted  In  sec- 
tions 9  and  10,  supra,  It  would  be  clear  that 
It  was  the  intention  of  the  framers  of  the 
Constitution  that  the  terms  of  the  members 
of  the  House  would  begin  on  the  date  of  •the 
admission  of  the  state  into  the  Union,  and 
continue  for  two  years.  The  ordinance  un- 
der which  the  Constitution  was  submitted 
to  the  electors  of  the  proposed  state  for 
ratification  or  rejection,  and  the  first  set  of 
state  officers,  including  county  and  township 
officers,  were  elected  at  an  election  held  on 
the  17th  day  of  September  in  1907,  provided 
that  on  Friday  following  the  day  on  which 
such  election  was  to  be  held,  to  wit  Tues- 
day, the  returns  in  each  county .  should  be 
canvassed  and  certified  copies  or  abstracts 
as  to  state  and  district  officers,  together  with 
the  vote  as  to  the  Constitution,  be  imme- 
diately returned  to  the  Secretary  of  the  Ter- 
ritory of  Oklahoma,  and  provided  that  on  the 
8th  day  of  October,  1907,  or  as  soon  there- 
after as  practicable,  the  same  should  be 
opened,  canvassed,  and  the  result  certified 
and  transmitted  to  the  President  of  the 
United  States,  as  provided  in  the  Enabling 
Act  (Act  June  16,  1906,  c.  3335,  34  Stat. 
267). 

The  framers  of  the  Constitution  evidently 
recognized  that  the  terms  of  the  members 
of  the  Lower  House  and  of  the  short-term 
Senators  of  the  First  Legislature  would  be 
less  than  two  years.  In  providing  for  sucb 
terms  to  expire  on  the  fifteenth  day  succeed- 
ing the  day  of  the  regular  state  election  in 
1908,  it  was  fixing  a  date  certain,  not  only 
on  which  the  terms  of  such  members  of 
that  Legislature  should  expire  in  said  year, 
but  also  on  which  the  terms  of  their  succes- 
sors shouid  begin.  This  is  a  reasonable 
construction  producing  harmony.  Any  other 
construction  would  bring  about  an  unrea- 
sonable condition,  or  an  interregnum  be- 
tween the  fifteenth  day  succeeding  the  day  of 
the  regular  state  election  in  1908.  and  the  1st 
day  of  January,  1909.  Interregnums  are  not 
favored  in  law.  Section  10  of  article  23  of 
the  Constitution  was  adopted,  which  pro- 
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▼Ides:  "Except  wherein  otherwise  provided 
in  this  Constitution,  in  no  case  shall  the 
salary  or  emoluments  of  any  public  official  be 
changed  after  his  election  or  appointment, 
or  during  his  term  of  office,  unless  by  opera- 
tion of  law  enacted  prior  to  such  election 
or  appointment;  nor  shall  the  term  of  any 
public  official  be  extended  beyond  the  period 
for  which  he  was  elected  or  appointed:  Pro- 
vided, that  all  officers  within  this  state  shall 
continue  to  perform  the  duties  of  their  of- 
fice until  their  successors  shall  be  duly 
qualified."  This  section  Is  cited  by  the  plain- 
tiff in  support  of  his  contention  that  the  Leg- 
islature was  not  properly  constituted.  If 
plaintiff's  contention  be  true,  the  framers 
of  the  Constitution  deliberately  fixed  the 
date  of  the  termination  of  the  terms  of  the 
members  of  the  Lower  House  and  of  the 
short-term  Senators  of  the  First  Legislature 
at  a  certain  date,  and  then,  recognizing  that 
section  3355  of  Wilson's  Rev.  &  Ann.  St.  1903 
(section  3110,  St.  OKL  T.  1893),  would  be 
extended  In  force  In  the  state  by  virtue  of 
section  2  of  the  schedule  to  the  Constitu- 
tion, in  effect  operating  to  extend  such  terms 
from  the  fifteenth  day  succeeding  the  day 
of  the  regular  state  election  in  November, 
1908,  to  the  1st  day  of  January,  1909,  by  pro- 
viding that  all  officers  within  this  state 
shall  continue  to. perform  the  duties  of  their 
offices  until  their  successors  shall  be  duly 
qualified.  If  that  was  contemplated,  why 
not  provide  that  such  members  of  the  House 
and  short-term  Senators  should  hold  to  Jan- 
uary 1.  1909,  and  not  put  the  framers  In  the 
attitude  of  reaching  such  a  result  by  such 
hotchpotch  means.  This  contention  Is  con- 
trary to  the  spirit  of  section  10,  art.  23,  su- 
pra. According  to  plaintiff's  contention  said 
section  3355,  supra,  an  act  of  the  Legislature 
of  Oklahoma  Territory  as  It  was  continued 
in  force  by  section  2  of  the  schedule  after 
the  erection  of  the  state,  had  the  effect  of 
extending  the  terms,  not  only  of  all  the  mem- 
bers of  the  Lower  House,  but  of  the  short- 
term  Senators  of  the  First  Legislature, 
which  was  contrary  to  the  spirit  of  said  sec- 
tion. 

The  proviso  that  all  officers  within  this 
state  shall  continue  to  perform  the  duties  of 
their  office  until  their  successors  shall  be 
duly  qualified  does  not  enlarge  on  what  goes 
before  in  said  section,  but  is  intended  to 
cover  exigencies  arising  from  a  failure  in  an 
election  or  appointment,  or  after  au  election 
or  appointment  being  bad  or  made  the  officer 
fails  to  qualify,  In  which  event  the  incum- 
bent of  such  office  should  hold  until  such 
qualification"  was  made,  showing  the  abhor- 
rence of  the  framers  of  the  Constitution  of 
bringing  about  an  Interregnum.  The  terms 
of  the  members  of  the  Lower  House  and  of 
the  short-term  Senators  of  the  First  Legis- 
lature having  expired  on  the  fifteenth  day 
after  the  regular  state  election  in  Novem- 
ber, 1908,  their  successors  having  been  duly 
elected  in  such  state  election,  when  they 


took  the  oath  of  office  prescribed  by  section 
1  of  article  15  of  the  Constitution,  were  duly 
qualified  and  succeeded  to  such  office,  and  it 
was  not  within  the  power  of  the  Legislature 
of  the  state  to  extend  the  original  terms  of 
the  members  of  the  Lower  House  and  the 
short-term  Senators  of  the  First  Legislature 
thereby  depriving  the  representatives  com- 
ing Immediately  from  the  powers  of  sover- 
eignty of  sitting  within  the  legislative  halls 
as  representatives  of  the  people. 

Further,  when  we  consider  the  fact  that 
the  term  of  the  Governor  would  expire  on  the 
second  Monday  of  January,  1911,  and  every 
four  years  thereafter,  there  would  probably 
be  sufficient  Intervening  time  between  the 
date  on  which  the  regular  state  election 
would  be  held  and  the  expiration  of  the  Gov- 
ernor's term  In  which  a  special  or  extraor- 
dinary session  of  the  Legislature  could  be 
convened,  we  are  confirmed  In  the  foregoing 
conclusion.  If  there  should  be  a  revolt  by  the 
people  in  sentiment  against  the  administra- 
tion of  the  executive  department  resulting  In 
the  election  of  a  new  Legislature  and  a  new 
Governor,  who  would  inaugurate  a  policy 
different  to  tint  of  the  preceding  adminis- 
tration, if  the  terms  of  the  members  of  the 
Lower  House  and  one-half  of  the  Senate  ex- 
pired at  the  same  time  as  the  term  of  the 
Governor,  it  might  result  in  the  chief  execu- 
tive calling  an  extraordinary  session  of  the 
Legislature  and  the  members  thereof  to  en- 
act laws,  when  members  had  been  more  re- 
cently elected  by  the  people  with  a  contrary 
mandate.  It  is  to  be  apprehended  that  the 
preventing  of  such  was  In  view  when  these 
provisions  were  incorporated  in  the  Constitu- 
tion. Sections  9  and  10  of  article  5,  and  40 
and  41  of  the  schedule  to  the  Constitution, 
pertain  to  the  same  general  subject-matter, 
and  accomplish  the  same  general  purpose  as 
section  3355.  Wilson's  Rev.  &  Ann.  St,  supra 
(section  3110,  St  Okl.  T.  1893). 

In  Smock  v.  Farmers'  Union  State  Bank. 
22  Okl.  825,  98  Pac.  945,  this  court  said 
"House  Bill  No.  615  covers  the  entire  grounds 
of  said  chapter  8.  Wilson's  Rev.  &  Ann. 
St.  1903,  and  of  the  four  subsequent  acts 
of  the  Legislature  above  referred  to.  It 
pertains  to  the  same  general  subject-matter, 
and  seeks  to  accomplish  the  same  general 
purpose  and  In  the  main  is  a  re-enactment  of 
those  statutes  in  the  same  language,  and  we 
are  therefore  of  the  opinion  that  said  act 
was  intended  by  the  Legislature  as  a  sub- 
stitute for  all  the  laws  then  existing  upon 
the  subject-matter  dealt  with  In  that  act, 
and  that  said  former  laws  were  repealed  by 
it."  This  rule  was  again  affirmed  in  Rlpey  & 
Son  v.  Art  Wall  Paper  Mills  (recently  decid- 
ed by  this  court,  but  not  yet  officially  re- 
ported) 112  Pac.  1119.  Under  this  rule  of 
construction  said  section  3355  would  be  re- 
pealed by  substitution,  and  therefore  was  not 
brought  over  by  section  2  of  the  schedule. 
Both  bodies  of  the  Legislature  construed 
these  provisions  of  the  Constitution  in  the 
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organization  of  their  separate  bodies,  deter 
mining  their  respective  memberships.  This 
determination,  relating  solely  to  political 
questions,  was,  by  a  branch  of  government, 
co-ordinate  to  this  court.  This  determina- 
tion and  conclusion  reached  by  the  legislative 
department  was  also  concurred  in  by  the 
executive  department. 

It  is  a  recognized  rule  of  construction  that 
If  the  meaning  of  a  constitutional  provision 
is  doubtful,  a  practical  construction  thereof 
by  the  Legislature  will  be  followed  by  tbe 
courts,  If  It  can  be  done  without  doing  vio- 
lence to  the  fair  meaning  of  the  words  used 
In  order  to  sustain  the  constitutionality  of 
the  statute.  8  Cyc.  737,  and  authorities  cited 
In  footnote  82.  "Where  the  questions  in- 
volved are  of  a  political  character,  and  ac- 
tion depends  upon  the  construction  to  be  giv- 
en a  constitutional  provision  or  statute, 
courts  will  not  only  give  great  considera- 
tion to  constructions  of  such  provisions  or 
statutes  by  the  political  departments  of  the 
government  In  doubtful  cases.  *  •  • "  8 
Cyc.  727 ;  Luther  v.  Borden,  7  How.  1,  12  L. 
Ed.  681;  Griffin's  Case,  Chase  (U.  S.)  364, 
Fed.  Cas.  No.  5,815,  2  Am.  Law  T.  Rep.  U. 
S.  Cts.  03,  8  Am.  Law  Reg.  (N.  S.)  358,  3 
Am.  Law  Rev.  784,  2  Bait.  Law  Trans.  433, 
25  Tex.  Supp.  623 ;  U.  S.  v.  Lytle,  5  McLean 
(U.  S.)  9,  Fed.  Cas.  No.  15,652. 

In  Betts  v.  Commissioners  of  the  Land 
Office,  27  Okl.  — ,  110  Pac.  769,  this  court 
said:  "The  Commissioners  of  the  Land 
Office,  a  branch  of  the  executive  department 
of  the  state,  having  construed  such  rules  and 
regulations  as  to  include  the  authority  to 
pay  the  necessary  expenses  and  cost  of  such 
leasing  out  of  the  rentals,  and  the  Legisla- 
ture, after  having  knowledge  of  such  con- 
struction, having  failed  to  make  an  appro- 
priation therefor,  pursuant  to  section  55  of 
article  5  of  the  Constitution,  evidently  placed 
a  like  construction  thereon,  and  the  co-ordi- 
nate branches  of  government,  to  wit,  the  ex- 
ecutive and  legislative  departments,  having 
so  construed  said  provisions,  such  concurring 
construction,  though  not  controlling,  is  per- 
suasive (Higgles  v.  Brown,  20  Okl.  355,  94 
Pac.  703;  Territory  v.  Long  Bell  Lbr.  Co., 
22  Okl.  890,  99  Pac.  911 ;  City  Council,  etc., 
v.  Board  of  Commissioners,  etc.,  33  Colo.  1, 
77  Pac.  868).    •  * 

We  do  not  feel  that  we  would  be  Justi- 
fied in  declaring  the  Legislature  as  organ- 
ized in  Oklahoma  City  to  be  an  illegal  body. 

8.  Section  32  of  article  5  of  the  Constitu- 
tion provides  "that  no  special  or  local  law 
shall  be  considered  by  the  Legislature  until 
notice  of  the  intended  Introduction  of  such 
bill  or  bills  shall  first  have  been  published 
for  four  consecutive  weeks  In  some  weekly 
newspaper  published  or  of  general  circula- 
tion in  the  city  or  county  affected  by  such 
law,  stating  in  substance  the  contents  there- 
of, and  verified  proof  of .  such  publication 
filed  with  the  Secretary  of  State." 

In  Cordova  v.  State,  6  Tex.  App.  218,  It  Is 


said:  "An  ordinance  passed  by  the  Conven- 
tion of  1875,  which  framed  our  present  state 
Constitution,  fixes  the  terms  of  the  holding 
the  district  court  in  the  county  of  Bexar  to 
the  fourth  Mondays  in  April  and  October, 
until  otherwise  provided  by  law.  Article  5, 
I  7,  of  the  Constitution,  reads  as  follows: 
The  state  shall  be  divided  into  twenty-six 
judicial  districts,  which  may  be  increased  or 
diminished  by  the  Legislature.  For  each  dis- 
trict, there  shall  be  elected  by  the  qualified 
voters  thereof,  at  a  general  election  for  mem- 
bers of  the  Legislature,  a  judge,  who  shall 
be  at  least  twenty-five  years  of  age,  shall  be 
a  citizen  of  the  United  States,  shall  have 
been  a  practicing  attorney  or  a  judge  of  a 
court  of  this  state  for  a  period  of  four 
years,  and  shall  have  resided  in  the  district 
in  which  he  is  elected  for  two  years  next 
before  his  election;  •  *  *  and  shall  hold 
the  regular  term  of  court  at  one  place  in 
each  county  twice  in  each  year,  in  such  man- 
ner as  may  be  prescribed  by  law.  The  Legis- 
lature shall  have  power,  by  general  act,  to 
authorize  the  holding  of  special  terms,  when 
necessary,  and  to  provide  for  holding  more 
than  two  terms  of  the  court  In  any  county, 
for  the  dispatch  of  business.'  Article  3.  | 
57,  of  the  Constitution  is  as  follows:  'No  lo- 
cal or  special  law  shall  be  passed,  unless  no- 
tice of  the  intention  to  apply  therefor  shall 
have  been  published  In  the  locality  where  the 
matter  or  thing  to  be  affected  may  be  sit- 
uated, which  notice  shall  state  the  contem- 
plated law,  and  shall  be  published  at  least 
30  days  prior  to  the  Introduction  into  the 
Legislature  of  such  bill,  and  in  the  manner 
to  be  provided  by  law.  The  evidence  of  such 
notice  having  been  published  shall  be  ex- 
hibited In  the  Legislature  before  such  act 
shall  be  passed.'  Tbe  defendant  claims  that 
the  act  of  the  Legislature  which  gives  five 
terms  of  the  district  court  to  Bexar  county 
is  in  contravention  of  the  provisions  of  the 
Constitution,  and  is  therefore  null  and  void. 
All  acts  of  the  Legislature  must  be  sustain- 
ed by  the  courts,  unless  they  are  clearly  and 
undoubtedly  repugnant  to  the  Constitution. 
The  judiciary  looks  to  the  acts  of  the  Legis- 
lature with  just  respect,  and  reconciles  them 
with  the  Constitution,  and  sustains,  them,  if 
possible.  In  expounding  a  constitutional  pro- 
vision, such  construction  should  be  employed 
as  will  prevent  any  clause,  sentence,  or  word 
from  being  superfluous,  void,  or  insignificant 
The  thing  to  be  sought  is  the  thought  ex- 
pressed. Contemporaneous  legislative  con- 
struction is  always  considered  in  force.  The 
Constitution,  in  express  terms,  having  con- 
ferred upon  the  Legislature  the  power,  by 
general  law,  to  provide  for  more  than  two 
terms  of  the  district  court  in  any  county, 
the  Legislature,  In  passing  the  act  under 
consideration,  has,  we  believe,  kept  within 
its  constitutional  limits.  The*  act  which  pro- 
vides for  five  terms  of  the  district  court  of 
Bexar  county  is  not  a  'local'  or  •special'  law, 
in  the  sense  in  which  these  terms  are  used 
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In  the  Constitution.  Said  act  Is  on  a  general 
subject — the  regulation  of  the  courts — which 
canuot  be  said  to  affect  the  welfare  and  In- 
terest of  that  district  alone." 

In  State  v.  Corson,  67  N.  J.  Law,  178,  50 
AO.  780,  it  is  said:  "As  to  the  contention 
that  this  act  is  a  local  or  special  law  regu- 
lating tte  Internal  affairs  of  counties  and 
granting  exclusive  privileges  to  Individuals: 
The  act  is  said  to  regulate  the  Internal  af- 
fairs of  counties,  because  it  applies  only  to 
the  tide  waters  of  Delaware  Bay  and  Mau- 
rice river  cove,  which  lie  entirely  within  the 
counties  of  Cape  May  and  Cumberland.  But, 
although  the  area  of  application  is  limited  to 
those  ceunties,  it  clearly  does  not  regulate 
their  internal  affairs,  for  it  deals  excluslve- 
,  ly  with  property  rights  of  the  state,  in  which 
every  citizen  has  an  interest.  That  it  con- 
fers exclusive  privileges,  however,  is  appar- 
ent. As  was  said  in  State  v.  Post,  55  N.  J. 
Law,  264  [26  Atl.  683],  the  right  to  plant  and 
cultivate  oysters  on  the  lands  of  the  state  Is 
a  privilege,  and  inasmuch  as  the  statute  ex- 
cludes from  the  enjoyment  of  that  right  ev- 
ery one  except  the  lessees  of  the  state  and 
their  licensees,  the  privilege  is  an  exclusive 
one.  But  this  fact  does  not  deprive  the  state 
of  power  to  appropriate  all  or  any  part  of 
Its  lands  under  water  for  the  encouragement 
and  protection  of  the  planting  and  cultiva- 
tion of  oysters,  and  to  grant  rights  therein 
for  that  purpose.  Its  effect  is  to  require 
such  appropriation  to  be  made  by  general 
laws,  and  it  prevents  the  selection  of  individ- 
uals or  corporations  as  the  objects  of  the 
state's  bounty  to  the  exclusion  of  other  citi- 
zens of  the  state.  State  v.  Post,  supra.  Is 
the  law,  then,  a  special  or  local  law,  and  does 
It  exclude  any  of  the  citizens  of  the  state 
from  participating  in  the  privileges  which  It 
confers?  A  statute  is  not  special  or  loonl 
merely  because  it  authorizes  or  prohibits  the 
doing  of  a  thing  in  a  certain  locality.  It  is, 
notwithstanding  this  fact,  a  general  law,  if 
It  applies  to  all  the  citizens  of  the  state  and 
deals  with  a  matter  of  general  concern. 
Doughty  v.  Conover,  42  N.  J.  Law,  193.  The 
application  of  this  principle  led  this  court, 
in  the  case  cited,  to  the  conclusion  that  a 
statutory  provision  which  made  it  unlawful 
for  any  person  to  net  fish  during  certain  pe- 
riods of  the  year  'in  the  waters  of  Burling- 
ton and  Atlantic'  was  not  special  or  local, 
but  general.  Although  it  deals  with  the 
lands  of  the  state  under  tide  water  only  in 
certain  localities,  the  matters  which  It  regu- 
lated are  of  general,  not  local,  concern.  The 
lands  themselves  belong  to  the  people  of  the 
state,  not  to  the  citizens  of  the  counties 
where  they  are  located."  See,  also,  Holt  v. 
Mayor  ft  Aldermen  of  Birmingham,  111  Ala. 
369,  19  South.  735;  City  of  Pond  Creek  v. 
Haskell,  21  Okl.  711,  97  Pac.  338;  Ander- 
son v.  Ritterbusch,  22  Okl.  761,  98  Pac.  1002. 

If  said  act  be  a  special  act,  then  every  act 
of  the  Legislature  fixing  the  salary  of  the 
Governor  of  the  state,  or  the  terms  of  the 


Supreme  Court,  or  locating  or  making  an  ap- 
propriation for  any  particular  state  Institu- 
tions, would  be  a  special  act,  and  in  order  to 
change  the  salary  of  the  Governor,  or  fix  the 
terms  of  the  Supreme  Court,  or  locate  or 
make  an  appropriation  for  such  state  insti- 
tution, it  would  be  necessary  to  first  publish 
a  notice  as  required  by  section  32  of  article 
5,  supra.  This  provision  of  the  Constitution 
should  receive  a  reasonable  construction. 
This  notice  was  required  to  be  published 
where  laws  applying  solely  to  particular  in- 
dividuals, or  to  any  particular  locality,  were 
sought  to  be  passed  for  the  benefit  or  preju- 
dice of  such  locality,  in  order  that  they  might 
have  an  opportunity  to  appear  before  the 
Legislature  and  remonstrate  against  the  pas- 
sage of  such  law  if  they  did  not  think  it  was 
wise.  But  when  such  law  applies  to  every 
part  of  the  state,  locating  the  capital  for  the 
entire  state,  the  very  fact  that  it  locates  it 
at  a  particular  spot  does  not  make  it  a  spe- 
cial law; 

4.  ,  Plaintiff  urges  that  the  title  of  the  act 
In  question,  to  wit,  "An  act  providing  for  the 
permanent  location  of  the  seat  of  govern- 
ment and  capital  of  the  state  of  Oklahoma, 
creating  a  board  of  capital  commissioners 
and  defining  its  powers  and  duties,  authoriz- 
ing the  Governor  to  accept  for  capital  pur- 
poses the  proceeds  of  the  sale  of  land,  or  do- 
nations from  other  sources,  and  declaring  an 
emergency,"  violates  section  57  of  article  5 
of  the  Constitution,  which  provides:  "Every 
act  of  the  Legislature  shall  embrace  but  one 
subject,  which  shall  be  expressed  In  Its  title, 
except  general  appropriation  bills,  general 
revenue  bills,  and  the  bills  adopting  a  code, 
digest,  or  revision  of  statutes;  and  no  law 
shall  be  revived,  amended,  or  the  provisions 
thereof  extended  or  conferred,  by  reference 
to  Its  title,  but  only  so  much  thereof  as  is 
revived,  amended,  extended,  or  conferred, 
shall  be  re-enacted  and  published  at  length: 
Provided,  that  if  any  subject  be  embraced  in 
any  act  contrary  to  the  provisions  of  this 
section,  such  act  shall  be  void  only  as  to  so 
much  of  the  law  as  may  not  be  expressed  In 
the  title  thereof." 

In  State  v.  Street  et  al.,  117  Ala.  203,  23 
South.  807,  in  an  opinion  by  the  late  Chief 
Justice  Brickell,  it  was  said:  "  *  •  •  We 
could  not  hesitate  to  affirm  that  the  act  is 
free  from  all  just  objection  as  wanting  in 
clearness  In  the  expression  of  its  subject  in 
the  title,  or  of  duplicity  in  the  expression  of 
two  dissimilar  subjects,  not  having  logical 
and  legal  connection.  It  Is  difficult  to  con- 
ceive of  any  two  matters  so  treated  by  com- 
mon law,  and  by  legislation,  and  in  popular 
understanding,  as  constituting  but  one  gener- 
al subject,  as  public  roads  and  bridges." 

This  case  was  cited  with  approval  by  this 
court  in  Rea,  County  Clerk,  v.  Board  of  Coun- 
ty Commissioners,  Lincoln  County,  et  al.  (de- 
cided at  its  September,  A.  D.  1910,  term,  but 
not  yet  officially  reported).*  The  title  of  tbl* 
act  relates  to  the  permanent  location  of  the 

1  Rehearing  pending. 
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seat  of  government — or  capital  of  the  state ! 
the  other  parts  thereof  providing  for  a  board 
of  capital  commissioners,  to  the  end  that  a 
capital,  or  a  building  for  the  state  officers, 
may  be  erected  thereon,  are  cognate  to  the 
main  subject  Certainly  If  bridges  are  cog- 
nate to  the  subject  of  roads,  as  the  bridge 
when  attached  to  the  soil  becomes  a  fixture 
and  a  part  of  the  realty,  so  will  the  capitol, 
or  building  for  the  housing  of  the  state  of- 
ficers, when  placed  upon  the  grounds  where 
the  capital  Is  located,  become  a  part  of  the 
same  as  a  fixture.  See,  also,  State  ex  rel. 
v.  Hooker,  Judge,  22  Okl,  712,  98  Pac.  964. 

5.  It  is  insisted  that  the  bill  was  not  read 
upon  its  passage  on  three  different  days  in 
each  House,  as  required  by  section  84  of  ar- 
ticle 5  of  the  Constitution,  and  for  that  rea- 
son this  court  should  declare  the  same  in- 
valid, although  the  presiding  officer  of  each 
House  has  signed  said  bill,  and  the  same 
has  been  duly  approved  by  the  Governor  and 
filed  with  the  Secretary  of  State.  This  ques- 
tion has  been  settled  against  the  contention 
of  plaintiff  in  Atchison,  Topeka  &  Santa  Fe 
Ry.  Co.  v.  State  (decided  at  the  January,  A. 
D.  1911,  term  of  this  court,  but  not  yet  offi- 
cially reported)  113  Pac  921.  Paragraph  1 
of  the  syllabus  is  as  follows:  "When  an  en- 
rolled bill  has  been  signed  by  the  Speaker  of 
the  House  and  by  the  President  of  the  Sen- 
ate, respectively,  in  the  presence  of  those 
bodies  Immediately  after  the  bill  has  been 
read  publicly  at  length,  and  the  same  has  been 
approved  by  the  Governor  and  deposited  in 
the  office  of  the  Secretary  of  State,  it  is  not 
competent  to  show  from  the  journals  of  the 
House  that  the  act  so  authenticated,  approv- 
ed, and  deposited  did  not  pass  in  the  form 
in  which  it  was  signed  by  the  presiding  of- 
ficers and  approved  by  the  Governor."  There 
is  no  contention  that  the  bill  was  not  signed 
by  the  Speaker  of  the  House  and  the  pre- 
siding officers  of  the  Senate,  respectively,  In 
the  presence  of  said  bodies  immediately  aft- 
er the  same  had  been  read  publicly  at  length, 
or  that  the  same  had  not  been  approved  by 
the  Governor  and  deposited  in  the  office  of 
the  Secretary  of  State.  This  being  so,  it  Is 
not  competent  to  show  from  the  journals  of 
the  House  that  the  act  so  authenticated  had 
not  been  read  on  three  different  days  in  each 
House. 

6.  The  Enabling  Act  of  Alabama  (March  2, 
1819,  c.  47,  8  Stat  491,  I  6,  par.  4)  in  part 
provides:  "That  the  said  convention  shall 
provide,  by  an  ordinance  Irrevocable  with- 
out the  consent  of  the  United  States,  that 
the  people  inhabiting  the  said  territory,  do 
agree  and  declare  •  •  *;  and  that  all 
navigable  waters  within  the  said  state  shall 
forever  remain  the  public  highways,  free  to 
the  citizens  of  said  state  and  of  the  United 
States,  without  any  tax,  duty,  Impost,  or  toll 
therefor,  Imposed  by  the  said  state." 

In  Pollard  et  al.  v.  Hagan  et  al.,  3  How. 
212,  11  L.  Ed.  565  (decided  in  1845),  Mr.  Jus- 
tice McKinley,  in  delivering  the  opinion  of 


the  court,  said:  "The  contract  made  between 
the  United  States  and  the  state  of  Georgia 
was  sanctioned  by  the  Constitution  of  the 
United  States  by  the  third  section  of  the 
fourth  article  of  which  it  Is  declared  that 
"new  states  may  be  admitted  by  the  Congress 
Into  this  Union;  but  no  new  state  shall  be 
formed  or  erected  within  the  jurisdiction  of 
any  other  state,  nor  any  state  be  formed 
by  the  junction  of  two  or  more  states  or 
parts  of  states,  without  the  consent  of  the 
Legislature  of  the  states  concerned,  as  well 
as  of  Congress.'  When  Alabama  was  admit- 
ted Into  the  Union,  on  an  equal  footing  with 
the  original  states,  she  succeeded  to  all  the 
rights  of  sovereignty,  jurisdiction,  and  emi- 
nent domain  which  Georgia  possessed  at  the 
date  of  the  cession,  except  so  far  as  this 
right  was  diminished  by  the  public  lands 
remaining  in  the  possession  and  under  the 
control  of  the  United  States,  for  the  tempo- 
rary purposes  provided  for  In  the  deed  of 
cession,  and  the  legislative  acts  connected 
with  it  Nothing  remained  to  the  United 
States,  according  to  the  terms  in  the  agree- 
ment but  the  public  lands.  And,  if  an  ex- 
press stipulation  had  been  Inserted  in  the 
agreement  granting  the  municipal  right  of 
sovereignty,  and  eminent  domain  to  the 
United  States,  such  stipulation  would  hare 
been  void  and  Inoperative,  because  the  Unit- 
ed States  have  no  constitutional  capacity  to 
exercise  municipal  jurisdiction,  sovereignty 
and  eminent  domain,  within  the  limits  of  a 
state  or  elsewhere,  except  in  the  cases  in 
which  it  is  expressly  granted.  *  *  •  Ala- 
bama Is  therefore  entitled  to  the  sovereignty 
and  jurisdiction  over  all  the  territory  with- 
in her  limits,  subject  to  the  common  law,  to 
the  same  extent  that  Georgia  possessed  it 
before  she  ceded  to  the  United  States.  To 
maintain  any  other  doctrine,  Is  to  deny  that 
Alabama  has  been  admitted  into  the  Union 
on  an  equal  footing  with  the  original  states, 
the  Constitution,  laws,  and  compact  to  the 
contrary  notwithstanding.  But  her  rights  of 
sovereignty  and  jurisdiction  are  not  govern- 
ed by  the  common  law  of  England  as  It  pro- 
vailed  in  the  colonies  before  the  Revolution, 
but  as  modified  by  our  Constitutions.  In  the 
case  of  Martin  et  al.  v.  Waddell  (16  Pet. 
410  [10  L.  Ed.  997]),  the  present  Chief  Jus- 
tice, in  delivering  the  opinion  of  the  court, 
said :  'When  the  Revolution  took  place  the 
people  of  each  state  became  themselves  sov- 
ereign; and  in  that  character  hold  the  ab- 
solute right  to  all  navigable  waters,  and 
the  soils  under  them  for  their  own -common 
use,  subject  only  to  the  rights  since  surren- 
dered by  the  Constitution.'  Then  to  Ala- 
bama belong  the  navigable  waters,  and  soils 
under  them,  in  controversy  in  this  case,  sub- 
ject to  the  rights  surrendered  by  the  Consti- 
tution to  the  United  States;  and  no  com- 
pact that  might  be  made  between  her  and 
the  United  States  could  diminish  or  enlarge 
these  rights."    Permoli  v.  Municipality  of 
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New  Orleans,  3  How.  590,  11  L.  Ed.  739  (de- 
cided In  1845),  follows  and  approves  the  prin- 
ciples announced  In  the  foregoing  case. 

Section  5  of  the  Enabling  Act  for  Ohio 
(Act  April  30,  1802,  c.  40,  2  Stat  174),  provid- 
ed that  the  proposed  Constitution  should  be 
republican  and  not  repugnant  to  the  ordi- 
nance of  the  13th  of  July  1787,  1  Stat.  52, 
note  (1  U.  S.  Comp.  St.  1901,  p.  Ivii)  between 
the  original  states  and  the  people  and  the 
states  of  the  territory  northwest  of  the 
Ohio  river. 

In  Strader  et  al.  v.  Graham,  10  How.  82, 
13  L.  Ed.  337  (decided  in  1850),  Mr.  Chief 
Justice  Taney,  in  delivering  the  opinion  of 
the  court  said: 

"But  it  seems  to  be  supposed  in  the  argu- 
ment that  the  law  of  Ohio  upon  this  subject 
has  some  peculiar  force  by  virtue  of  the 
Ordinance  of  1787,  for  the  government  of  the 
northwestern  territory,  Ohio  being  one  of 
the  states  carved  out  of  it  One  of  the  ar- 
ticles of  this  Ordinance  provides  that  'there 
shall  be  neither  slavery  nor  involuntary 
servitude  in  the  said  territory,  otherwise 
than  in  punishment  for  crimes  whereof  the 
party  shall  have  been  duly  convicted:  Pro- 
vided always,  that  any  person  escaping  into 
the  same,  from  whom  labor  or  service  is  law- 
fully claimed  in  any  of  the  original  states, 
such  fugitives  may  be  lawfully  reclaimed  and 
conveyed  to  the  person  claiming  his  or  her 
labor  or  service  as  aforesaid.'  And  this  ar- 
ticle is  one  of  the  six  which  the  Ordinance 
declares  shall  be  a  compact  between  the  orig- 
inal states  and  the  said  territory,  and  for- 
ever remain  unalterable  unless  by  common 
consent  The  article  assumes  that  the  six 
articles  which  that  Ordinance  declares  to  be 
perpetual  are  still  in  force  in  a  state  since 
formed  within  the  territory,  and*  admitted 
into  the  Union.  If  this  proposition  could  be 
maintained,  it  would  not  alter  the  question. 
For  the  regulations  of  Congress,  under  the 
old  Confederation  or  the  present  Constitu- 
tion, for  the  government  of  a  particular  ter- 
ritory, could  have  no  force  beyond  its  limits. 
It  certainly  could  not  restrict  the  power  of 
the  states  within  their  respective  territories ; 
nor  in  any  manner  interfere  with  their  laws 
and  institutions;  nor  give  this  court  any 
control  over  them.  The  Ordinance  in  ques- 
tion, if  still  in  force,  could  have  no  more 
operation  than  the  laws  of  Ohio  in  the  state 
of  Kentucky,  and  could  not  influence  the  de- 
cisions upon  the  rights  of  the  master  or  the 
slaves  of  that  state,  nor  give  this  court  ju- 
risdiction upon  the  subject  But  it  has  been 
settled  by  judicial  decision  in  this  court  that 
this  Ordinance  is  not  in  force.  The  case  of 
Permoli  v.  First  Municipality,  3  How.  589 
[11  L.  Ed.  739],  depended  upon  the  same 
principles  with  the  case  before  us.  It  Is 
true  that  the  question  in  that  case  arose  in 
Louisiana.  But  the  act  of  Congress  of  April 
7.  1798,  c  28,  1  Stat  549,  extended  the  Or- 
dinance of  1787  to  the  then  territory  of  Mls- 


v.  SMITH  951 

slssippi,  with  the  exception  of  the  anti-slav- 
ery clause;  and  declared  that  the  people 
of  that  territory  should  be  entitled  to  and 
enjoy  all  the  rights,  privileges,  and  advan- 
tages granted  to  the  people  of  the  territory 
northwest  of  the  Ohio.  And  by  the  act  of 
March  2, 1805,  c;  23,  2  Stat  822,  it  was  enact- 
ed that  the  inhabitants  of  the  then  territory 
of  Orleans  should  be  entitled  to  and  enjoy 
all  the  rights,  privileges,  and  advantages  se- 
cured by  the  ordinance  of  1787,  and  at  that 
time  enjoyed  by  the  people  of  the  Mississippi 
Territory. 

"In  the  case  above  mentioned,  Permoli 
claimed  the  protection  of  the  clause  In  one; 
of  the  six  'articles  which  provides  for  the 
freedom  of  religion,  alleging  that  it  had 
been  violated  by  the  First  Municipality.  And 
he  brought  the  question  before  this  court, 
upon  the  ground  that  it  had  jurisdiction  un- 
der the  Ordinance.  But  the  court  held  that 
the  Ordinance  ceased  to  be  in  force  when 
Louisiana  became  a  state,  and  dismissed  the 
case  for  want  of  jurisdiction.  This  opinion 
is,  indeed,  confined  to  the  territory  in  which 
the  case  arose.  But  it  Is  evident  that  the 
Ordinance  cannot  be  in  force  in  the  states 
formed  in  the  northwestern  territory,  and  at 
the  same  time  not  in  force  in  the  states 
formed  in  the  southwestern  territory,  to 
which  it  was  extended  by  the  present  gov- 
ernment. For  the  Ordinance  and  pledges  of 
the  Congress  of  the  old  Confederation  can- 
not be  more,  enduring  and  obligatory  than 
those  of  the  new  government;  nor  can 
there  be  any  reason  for  giving  a  different 
interpretation  to  the  same  words  used  in 
similar  instruments,  because  the  one  is  by 
the  old  Confederation  and  the  other  by  the 
present  government  And  when  It  is  decid- 
ed that  this  Ordinance  is  not  in  force  in 
Louisiana,  it  follows  that  it  cannot  be  in 
force  in  Ohio.  But  the  whole  question  upon 
the  Ordinance  of  1787,  and  the  acts  of  Con- 
gress extending  it  to  other  territory  after- 
wards acquired,  was  carefully  considered  in 
Pollard  v.  Hagan,  3  How.  212  [11  L.  Ed.  565]. 
The  subject  is  fully  examined  in  the  opinion 
pronounced  in  that  case,  with  which  we 
concur;  and  it  is  sufficient  now  to  refer  to 
the  reasoning  and  principles  by  which  that 
judgment  Is  maintained,  without  entering 
again  upon  a  full  examination  of  the  ques- 
tion. 

"Indeed,  it  is  impossible  to  look  at  the  six 
articles  which  are  supposed,  in  the  argument 
to  be  still  in  force,  without  seeing  at  once 
that  many  of  the  provisions  contained  In 
them  are  Inconsistent  with  the  present  Con- 
stitution. And  if  they  could  be  regarded  as 
yet  In  operation  in  the  states  formed  within 
the  limits  of  the  northwestern  territory,  it 
would  place  them  in  an  inferior  condition  as 
compared  with  the  other  states,  and  subject 
their  domestic  institutions  and  municipal 
regulations  to  the  constant  supervision  and 
control  of  this  court  The  Constitution  was. 
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In  the  language  of  the  Ordinance  'adopted  by 
common  consent,'  and  the  people  of  the  terri- 
tories must  necessarily  be  regarded  as  par- 
ties to  It,  and  bound  by  it,  and  entitled  to  Its 
benefits,  as  well  as  the  people  of  the  then 
existing  states.  It  became  the  supreme  law 
throughout  the  United  States.  And  so  far 
as  any  obligations  of  good  faith  had  been 
previously  incurred  by  the  Ordinance,  they 
were  faithfully  carried  Into  execution  by  the 
power  and  authority  of  the  new  govern- 
ment. In  fact,  when  the  Constitution  was 
adopted,  the  settlement  of  that  vast  territory 
was  hardly  begun ;  and  the  people  who  filled 
It,  and  formed  the  great  and  populous  states 
that  now  cover  it,  became  Inhabitants  of  the 
territory  after  the  Constitution  was  adopted, 
and  migrated  upon  the  faith  that  its  protec- 
tion and  benefits  would  be  extended  to  them, 
and  that  they  would  In  due  time,  according 
to  its  provisions  and  spirit,  be  admitted  into 
the  Union  upon  an  equal  footing  with  the 
old  states.  For  the  new  government  secured 
t'o  them  all  the  public  rights  of  navigation 
and  commerce  which  the  Ordinance  did  or 
could  provide  for;  and,  moreover,  extended' 
to  them  when  they  should  become  states 
much  greater  power  over  their  municipal 
regulations  and  domestic  concerns  than  the 
Confederation  had  agreed  to  concede.  The 
six  articles,  said  to  be  perpetual  as  a  com- 
pact, are  not  made  a  part  of  the  new  Consti- 
tution, and  cannot  confer  power  and  juris- 
diction upon  this  court.  The  wtiole  Judicial 
authority  of  the  courts  of  the  United  States 
Is  derived  from  the  Constitution  itself,  and 
the  laws  made  under  it. 

"It  is  undoubtedly  true  that  most  of  the 
material  provisions  and  principles  of  these 
six  articles,  not  Inconsistent  with  the  Con- 
stitution of  the  United  States,  have  been 
the  established  law  within  this  territory 
ever  since  the  Ordinance  was  passed;  and 
hence  the  Ordinance  itself  is  sometimes  spok- 
en of  as  still  In  force.  But  these  provisions 
owed  their  legal  validity  and  force,  after  the 
Constitution  was  adopted  and  while  the  ter- 
ritorial government  continued,  to  the  act  of 
Congress  of  August  7,  1789  [c.  8,  1  Stat  50], 
which  adopted  and  continued  the  Ordinance 
of  1787,  and  carried  its  provisions  into  exe- 
cution, with  some  modifications,  which  were 
necessary  to  adopt  its  form  of  government 
to  the  new  Constitution.  And  in  the  states, 
since  formed  in  the  territory,  these  provi- 
sions, so  far  as  they  have  been  preserved, 
owe  their  validity  and  authority  to  the  Con- 
stitution of  the  United  States,  and  the  Con- 
stitutions and  laws  of  the  respective  states, 
and  not  to  the  authority  of  the  Ordinance 
of  the  old  Confederation.  As  we  have  al- 
ready said,  it  ceased  to  be  In  force  upon  the 
adoption  of  the  Constitution,  and  cannot  now 
be  the  source  of  jurisdiction  of  any  descrip- 
tion In  this  court" 

The  Enabling  Act  for  Mississippi  (March 
t,  1817,  c.  23,  3  Stat.  348),  provided  that  the 


Constitution  when  formed  should  not  be  re- 
pugnant to  the  principles  of  the  Ordinance  of 
the  13th  of  July,  1787,  between  the  people 
and  states  of  the  territory  northwest  of  the 
Ohio  river,  so  far  as  the  same  had  been  ex- 
tended to  the  8a  Id  territory  by  the  articles 
of  agreement  between  the  United  States  and 
the  state  of  Georgia,  or  of  the  Constitution 
of  the  United  States,  and  also  that  the  said 
convention  should  provide  by  an  ordinance 
Irrevocable  that  the  people  inhabiting  said 
territory  do  agree  and  declare  that  the  river 
Mississippi,  and  the  navigable  waters  and 
rivers  leading  Into  the  same,  or  into  the  Gulf 
of  Mexico,  shall  be  common  highways,  and 
forever  free,  as  well  to  the  inhabitants  of 
the  said  state  as  to  other  citizens  of  the 
United  States,  without  any  tax,  duty;  impost, 
or  toll  therefor,  imposed  by  the  said  state. 
The  act  admitting  said  state  Into  the  Union 
(December  10,  1817,  8  Stat  472),  declared 
that  the  people  of  the  said  territory  did,  on 
the  15th  day  of  August  in  that  year,  by  con- 
vention, frame  for  themselves  a  Constitution 
and  state  government  in  conformity  to  the 
principles  of  the  articles  of  compact  between 
the  original  states  and  the  people  and  states 
in  the  territory  northwest  of  the  river  Ohio, 
etc.,  and  that  the  state  of  Mississippi  is  de- 
clared to  be  one  of  the  United  States  of 
America,  and  admitted  Into  the  Union  on  an 
equal  footing  with  the  original  states,  in  all 
respects  whatever. 

In  Withers  v.  Buckley,  20  How.  84,  15  U 
Ed.  820,  decided  by  an  unanimous  opinion, 
it  is  said:  "In  considering  this  act  of  Con- 
gress of  March  1,  1817,  it  is  unnecessary  to 
institute  any  examination  or  criticism  as  to 
its  legitimate  meaning,  or  operation,  or  bind- 
ing authority,  farther  than  to  aftlrm  that  it 
could  have  no  effect  to  restrict  the  new  state 
in  any  of  its  necessary  attributes  as  an  inde- 
pendent sovereign  government,  not  to  inhibit 
or  diminish  Its  perfect  equality  with  the 
other  members  of  the  confederacy  with 
which  It  was  to  be  associated.  These  con- 
clusions follow  from  the  very  nature  and 
objects  of  the  confederacy,  from  the  lan- 
guage of  the  Constitution  adopted  by  the 
states,  and  from  the  rule  of  Interpretation 
pronounced  by  this  court  in  the  case  of  Pol- 
lard's Lessee  v.  Hagan,  3  How.  223  [11  L. 
Ed.  565]." 

The  Enabling  Act  of  Illinois  (April  18, 
1818,  c.  67,  3  Stat  428),  provided  that  the 
Constitution  should  not  be  repugnant  to  the 
Ordinance  of  the  13th  of  July,  1787,  between 
the  original  states  and  the  people  and  the 
states  of  the  territory  northwest  of  the 
Ohio  river,  except  so  much  of  said  articles 
as  related  to  the  boundaries  of  the  states 
therein  to  be  formed.  The  resolution  of  Con- 
gress admitting  the  state  (December  3,  1818) 
declared  that  the  Constitution  and  state  gov- 
ernment so  formed,  being  in  conformity  to 
the  principles  of  the  articles  of  the  compact 
between  the  original  states  and  the  people 
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and  states  In  the  territory  northwest  of  the 
Ohio  river,  passed  by  the  people  In  said  ter- 
ritory on  the  13th  of  July,  1787,  the  state 
of  Illinois  Is  declared  to  be  admitted  Into  the 
Union  on  an  equal  footing  with  the  original 
states  In  all  respects  whatever. 

Speaking  of  the  Ordinance  of  1787,  In  Es- 
canaba,  etc.,  Co.  v.  City  of  Chicago,  107  U. 
S.  678-601,  2  Sup.  Ct.  193  (27  L.  Ed.  442),  the 
court  said:  «•  •  •  Although  the  act  of 
April  18,  1818  (enabling  the  people  of  Il- 
linois Territory,  to  form  a  Constitution  and 
state  government,  and  the  act  of  August 
26th  following,  admitting  the  state  Into  the 
Union),  refer  to  the  principles  of  the  ordi- 
nance according  to  which  the  Constitution 
was  to  be  formed,  its  provisions  could  not 
control  the  authority  and  powers  of  the 
state  after  her  admission.  Whatever  the  lim- 
itation upon  her  powers  as  a  government, 
whilst  In  a  territorial  condition,  whether 
from  the  Ordinance  of  1787,  or  the  legisla- 
tion of  Congress,  it  ceased  to  have  any  op- 
erative force  except  as  voluntarily  adopted 
by  her  after  she  became  a  state  of  the  Un- 
ion. On  her  admission  she  at  once  became 
entitled  to  and  possessed  all  the  rights  of 
dominion  and  sovereignty  which  belonged  to 
the  original  states.  She  was  admitted  and 
could  be  admitted  only  on  the  same  footing 
with  them." 

In  Huse  v.  Glover  (C.  C.)  11  Biss.  550,  15 
Fed.  292,  Mr.  Justice  Harlan,  sitting  on  the 
circuit,  said:  "Nor  do  we  perceive  that  the 
power  of  the  state  in  this  respect  is  in  any 
degree  affected  by  the  Ordinance  of  1787, 
even  if  that  ordinance  as  to  the  matters  now 
under  consideration  be  not  superseded  by  the 
.Constitution  of  the  United  States.  Illinois 
entered  the  Union  upon  terms  of  equality  In 
all  respects  with  the  states  which  existed  at 
the  time  the  Constitution  was  formed.  In 
the  statute  of  Virginia,  authorizing  the  ces- 
sion to  the  United  States  of  the  territory 
northwest  of  the  Ohio  river,  and  In  the  deed 
of  cession,  one  of  the  conditions  prescribed 
was  that  the  states  formed  out  of  that  ter- 
ritory should  be  admitted  'members  of  the 
federal  Union,  having  the  same  rights  of 
sovereignty,  freedom,  and  Independence  as 
the  other  states.'  The  ordinance  itself  pro- 
vided for  the  admission  of  the  new  states 
'on  an  equal  footing  with  the  original  states, 
in  all  respects  whatever.'  So  that,  it  seems 
to  the  court  Illinois  has  as  full  power  and 
jurisdiction  over  her  navigable  streams  as 
Virginia  has  over  the  navigable  streams 
within  her  limits.   •   *   • •» 

This  opinion  was  approved  by  the  Su- 
preme Court  of  the  United  States  In  Huse 
v.  Glover,  110  U.  S.  543,  7  Sup.  Ct.  313,  30 
I*.  Ed.  487,  in  an  opinion  by  Mr.  Justice 
Field,  wherein  It  Is  said:  "The  opinion  of 
that  court  presents  In  a  clear  and  satisfac- 
tory manner  the  full  answer  to  them,  and 
nothing  can  be  added  to  the  force  of  Its  rea- 
soning.  In  affirming  Its  conclusions  we  can 
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do  little  more  than  repeat  Its  argument 
Huse  v.  Glover  (C.  C.)  11  BIss.  550  (15  Fed. 
292].  The  fourth  section  of  the  ordinance 
for  the  government  of  the  northwestern  ter- 
ritory was  the  subject  of  consideration  in 
Escanaba,  etc.,  Trans.  Co.  v.  Chicago,  107  U. 
S.  678  [2  Sup.  Ct.  185,  27  L.  Ed.  442].  We 
there  said  that  the  ordinance  was  passed  be- 
fore the  Constitution  took  effect;  that  al- 
though it  appears  by  various. acts  of  Con- 
gress to  have  been  afterwards  treated  as  In 
force  In  the  territory,  except  as  modified  by 
them,  and  the  act  enabling  the  people  of  Il- 
linois Territory  to  form  a  Constitution  and 
state  government,  and  the  resolution  of  Con- 
gress admitting  the  state  into  the  Union*  re- 
ferred to  the  principles  of  the  ordinance,  ac- 
cording to  which  the  Constitution  was  to  be 
formed,  Its  provisions  could  not  control  the 
powers  and  authority  of  the  state  after  her 
admission;  and  whatever  the  limitation  of 
her  powers  as  a  government  whilst  In  a  ter- 
ritorial condition,  whether  from  the  Ordi- 
nance of  1787  or  the  legislation  of  Congress, 
It  ceased  to  have  any  operative  force,  except 
as  voluntarily  adopted  by  her,  after  she  be- 
came a  state  of  the  Union;  that  on  her  ad- 
mission Bhe  at  once  became  entitled  to  and  • 
possessed  of  all  the  rights  of  dominion  and 
sovereignty  which  belonged  to  the  original 
states;  that  the  language  of  the  resolution 
admitting  her  was  that  she  is  'admitted  into 
the  Union  on  an  equal  footing  with  the  orig- 
inal states  in  all  respects  whatever';  and 
that  she  could,  therefore,  afterwards  exer- 
cise the  same  powers  over  rivers  within  her 
limits  as  Delaware  exercised  over  Blackbird 
creek,  and  Pennsylvania  over  Schuylkill  riv- 
er." In  this  opinion  the  cases  of  Pollard  v. 
Hagan,  Permoll  v.  Municipality  of  New  Or- 
leans, and  Strader  v.  Graham,  supra,  are 
cited  with  approval. 

In  Cardwell  v.  American  River  Bridge  Co., 
113  U.  S.  205,  5  Sup.  Ct.  423,  28  L.  Ed.  959, 
wherein  the  Enabling  Act  for  California 
(September  9,  1850)  was  construed,  the  cases 
of  Pollard  Hagan,  Permoll  v.  Municipal- 
ity, etc.,  Strader  v.  Graham,  and  Escanaba, 
etc.,  v.  City  of  Chicago,  supra,  as  to  the 
foregoing  principles,  are  cited  with  approval. 

In  Sands  v.  Manistee  River  Improvement 
Co.,  123  U.  S.  288,  8  Sup.  Ct  113,  31  L.  Ed. 
149,  In  an  opinion  by  Mr.  Justice  Field,  it  is 
said:  "The  Ordinance  of  1787  was  passed  a 
year  and  some  months  before  the  Constitu- 
tion of  the  United  States  went  into  opera- 
tion. Its  framers,  and  the  Congress  of  the 
Confederation  which  passed  It,  evidently  con- 
sidered that  the  principles  and  declaration 
of  rights  and  privileges  expressed  In  Its  ar- 
ticles would  always  be  of  binding  obligation 
upon  the  people  of  the  territory.  The  Ordi- 
nance In  terms  ordains  and  declares  that  the 
articles  'shall  be  considered  as  articles  of 
compact  between  the  original  states  and  peo- 
ple and  states  in  the  said  territory,  and  for- 
ever remain  unalterable  unless  by  common 
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consent'  And  for  many  years  after  the 
adoption  of  the  Constitution,  its  provisions 
were  treated  by  various  acts  of  Congress  as 
in  force,  except  as  modified  by  snch  acts.  In 
some  of  the  acts  organizing  portions  of  the 
territory  under  separate  territorial  govern- 
ments it  Is  declared  that  the  rights  and  priv- 
ileges granted  by  the  Ordinance  are  secured 
to  the  inhabitants  of  those  territories.  Yet, 
from  the  very  condition  on  which  the  states 
formed  out  of  that  territory  were  admitted 
into  the  Union,  the  provisions  of  the  Ordi- 
nance became  inoperative  except  as  adopted 
by  them.  All  the  states  thus  formed  were, 
in  the  language  of  the  resolutions  or  acts  of 
Congress,  'admitted  into  the  Union  on  an 
equal  footing  with  the  original  states,  in  all 
respects  whatever.'  Michigan,  on  her  admis- 
sion, became,  therefore,  entitled  to  and  pos- 
sessed of  all  the  rights  of  sovereignty  and 
dominion  which  belonged  to  the  original 
states,  and  could  at  any  time  afterwards  ex- 
ercise full  control  over  the  navigable  wa- 
ters except  as  restrained  by  the  Constitution 
of  the  United  States  and  laws  of  Congress 
passed  in  pursuance  thereof."  And  again 
the  Permoli,  Pollard,  Escanaba,  and  Huse 
Cases  are  cited  with  approval. 

In  Wallamet  Iron  Bridge  Co.  v.  Hatch  (C. 
C.)  19  Fed.  352,  Judge  Deady  said:  "Al- 
though the  grant  of  power  to  Congress  to 
admit  new  states  into  this  Union  (U.  S. 
Const  art  4,  |  3),  Is  unqualified,  yet  it  is 
well  established  by  the  Supreme  Court  that 
Congress  cannot  admit  a  state  upon  any  oth- 
er than  an  equal  footing  with  the  other 
states  therein,  and  therefore  cannot,  as  a 
consideration  of  such  admission,  make  any 
valid  compact  or  enactment  which  shall  deny 
to  such  state  within  Its  limits  the  municipal 
powers  common  to  the  others.  Pollard  v. 
Hagan,  8  How.  233  [11  L.  Ed.  566];  Permoli 
v.  New  Orleans,  3  How.  588  [11  L.  Ed.  739]; 
Strader  v.  Graham,  10  How.  92  [13  L.  Ed. 
337].  The  act  of  1859  admitting  Oregon  into 
the  Union  contains  ([Act  Feb.  14,  1859,  c.  33, 
11  Stat  383]  section  4)  four  propositions  to 
the  people  of  Oregon  concerning  the  public 
lands  therein,  which,  in  consideration  of  a 
valuable  grant  of  public  land,  they  accepted 
by  an  act  of  Legislature  of  June  3,  1859. 
Deady  &  Lane's  Gen.  Laws  Or.  p.  101. 
*  •  •  By  the  first  one,  as  we  have  seen,  it 
was  simply  held  that  Congress  cannot  by  any 
compact  or  condition  made  with  or  laid  up- 
on the  state  on  her  admission  into  the  Un- 
ion, restrain  or  limit  her  municipal  power 
as  such  state,  but  that  if  the  subject  of  the 
compact  or  condition  is  within  the  power  of 
Congress  to  enact  or  regulate,  without  the 
consent  of  the  state,  as  to  declare  that  the 
navigable  waters  therein  shall  be  'common 
highways,'  It  is  good  as  in  law."  Circuit 
Judge  Sawyer  concurred  with  Judge  Deady 
in  the  foregoing  opinion. 

In  Willamette  Iron  Bridge  Company  v. 
Hatch,  125  U.  S.  1,  8  Sup.  Ct  811,  31  L.  Ed. 


REPORTER  (Okl. 

629,  In  an  opinion  by  Mr.  Justice  Bradley, 
this  case  is  reviewed,  wherein  it  is  said: 
"The  clause  In  question  had  its  origin  in  the 
fourth  article  of  the  compact  contained  in 
the  Ordinance  of  the  Old  Congress  for  the 
government  of  the  territory  northwest  of  the 
Ohio,  adopted  July  13/1787,  In  which  it  was 
amongst  other  things  declared  that  The 
navigable  waters  leading  into  the  Missis- 
sippi and  St  Lawrence,  and  the  carrying 
places  between  the  same,  shall  be  common 
highways  and  forever  free,  as  well  to  the 
inhabitants  of  said  territory  as  to  the  citi- 
zens of  the  United  States,  and  those  of  any 
other  states  that  may  be  admitted  into  the 
Confederacy  without  any  tax.  Impost  or 
duty  therefor.'  1  Stat  52.  This  court  has 
held  that  when  any  new  state  was  admitted 
Into  the  Union  from  the  northwest  territory 
the  Ordinance  In  question  ceased  to  have  any 
operative  force  in  limiting  its  powers  of  leg- 
islation as  compared  with  those  possessed  by 
the  orglnal  states.  On  the  admission  of  any 
such  new  state,  it  at  once  becomes  entitled 
to  and  possessed  of  all  the  rights  of  dominion 
and  sovereignty  which  belonged  to  them.  See 
the  cases  of  Pollard  v.  Hagan,  supra;  Per- 
moli v.  First  Municipality  of  N.  O.,  3 
How.  589  (11  L.  Ed.  739);  Escanaba  Co.  v. 
Chicago;  Car  dwell  v.  American  Bridge  Co.; 
Huse  v.  Glover,  qua  supra.  In  admitting 
some  of  the  new  states,  however,  the  clause 
in  question  has  been  Inserted  In  the  law,  as 
it  was  in  the  case  of  Oregon,  whether  the 
state  was  carved  out  of  the  territory  north- 
west of  the  Ohio,  or  not;  and  it  has  been 
supposed  that  in  this  new  form  of  enact- 
ment it  might  be  regarded  as  a  regulation 
of  commerce,  which  Congress  has  the  right 
to  Impose.  Pollard  v.  Hagan,  3  How.  212, 
230  (11  L.  Ed.  565,  574)."  See,  also,  State 
of  Pennsylvania  v.  Wheeling,  etc.,  Bridge  Co. 
et  aL,  13  How.  518, 14  L.  Ed.  269. 

In  Dred  Scott  v.  Sandford,  19  How.  393. 
15  L.  Ed.  718,  in  an  opinion  by  Chief  Justice 
Taney,  it  is  said:  "There  is  certainly  no  pow- 
er given  by  the  Constitution  to  the  federal 
government  to  establish  or  maintain  colonies 
bordering  on  the  United  States  or  at  a  dis- 
tance, to  be  ruled  and  governed  at  Its  own 
pleasure;  nor  to  enlarge  its  territorial  limits 
in  any  way,  except  by  the  admission  of  new 
states.  That  power  is  plainly  given;  and  if 
a  new  state  Is  admitted  it  needs  no  further 
legislation  by  Congress,  because  the  Consti- 
tution itself  defines  the  relative  rights  and 
powers  and  duties  of  the  state,  and  the  citi- 
zens of  the  state  and  the  federal  Govern- 
ment But  no  power  Is  given  to  acquire  a 
territory  to  be  held  and  governed  perma- 
nently in  that  character." 

In  the  same  case,  in  a  separate  opinion 
concurring,  Mr.  Justice  Campbell  said:  "This 
claim  to  Impose  a  restriction  upon  the  peo- 
ple of  Missouri  involved  a  denial  of  the  con- 
stitutional relations  between  the  people  of 
the  states  and  Congress,  and  affirmed  a  con- 
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current  right  for  the  latter,  with  their  peo- 
ple to  constitute  the  social  and  political  sys- 
tem of  the  new  states.  A  successful  main- 
tenance of  this  claim  would  have  altered  the 
basis  of  the  Constitution.  The  new  states 
would  have  become  members  of  a  Union  de- 
fined in  part  by  the  Constitution  and  In  part 
by  Congress.  They  would  not  have  been  ad- 
mitted to  this  'Union.'  Their  sovereignty 
would  have  been  restricted  by  Congress  as 
well  as  the  Constitution.  The  demand  was 
unconstitutional  and  subversive,  but  was 
prosecuted  with  an  energy  and  aroused  such 
animosities  among  the  people,  that  patriots, 
whose  confidence  had  not  failed  during  the 
Revolution,  began  to  despair  for  the  Consti- 
tution." 

In  Ward  v.  Race  Horse,  163  U.  S.  504,  16 
L.  Ed.  1076,  41  L.  Ed.  247,  in  an  opinion  by 
Mr.  Justice  White,  it  is  said:  "The  act  which 
admitted  Wyoming  into  the  Union,  as  we 
have  said,  expressly  declared  that  that  state 
should  have  all  the  powers  of  the  other 
states  of  the  Union,  and  made  no  reservation 
whatever  in  favor  of  the  Indiana  These 
provisions  alone  considered  would  be  in  con- 
flict with  the  treaty  if  it  was  so  construed  as 
to  allow  the  Indians  to  seek  out  every  un- 
occupied piece  of  government  land  and  there- 
on disregard  and  violate  the  state 'law,  pass- 
ed in  the  undoubted  exercise  of  its  municipal 
authority.  But  the  language  of  the  act  ad- 
mitting Wyoming  Into  the  Union,  which  rec- 
ognized her  coequal  rights,  was  merely  de- 
claratory of  the  general  rule."  Then  follows 
citation  of  the  cases  of  Pollard  v.  Hagan, 
3  How.  212,  11  L.  Ed.  565;  Permoli  v.  Munic- 
ipality, etc.,  3  How.  589, 11  L.  Ed.  739;  With- 
ers v.  Buckley,  20  How.  84,  15  L.  Ed.  820; 
Escanaba  Co.  v.  Chicago,  107  U.  S.  678,  2 
Sup.  Ct  185,  27  L.  Ed.  442;  Willamette  Iron 
Bridge  Co.  v.  Hatch,  125  U.  S.  1,  8  Sup.  Ct 
811,  31  L.  Ed.  629,  with  approval. 

In  Bolln  v.  State  of  Nebraska,  176  U.  S.  83, 
20  Sup.  Ct  287,  44  I*  Ed.  383,  in  an  opinion 
by  Mr.  Justice  Brown,  it  is  said:  "The  ar- 
gument of  the  plaintiff  in  error  in  this  con- 
nection is  that  by  these  acts  the  people  of 
Nebraska  adopted  the  Constitution  of  the 
United  States,  and  thereby  the  first  eight 
amendments  containing  the  Bill  of  Rights  be- 
came incorporated  in  the  Constitution  of  the 
state,  and  that  the  right  to  proceed  for  fel- 
onies, other  than  by  an  indictment  of  a  grand 
jury  (as  required  by  the  fifth  amendment), 
was  taken  away  from  such  state.  •  •  • 
But  this  court  has  held  in  many  cases  that, 
whatever  be  the  limitations  upon  the  power 
of  a  territorial  government,  they  cease  to 
have  any  operative  force,  except  as  volunta- 
rily adopted  after  such  territory  has  become 
a  state  of  the  Union.  Upon  the  admission  of 
a  state  it  becomes  entitled  to  and  possesses 
all  the  rights  of  dominion  and  sovereignty 
which  belonged  to  the  original  states,  and,  in 
the  language  of  the  act  of  1867  admitting  the 
state  of  Nebraska  [Act  Feb.  9,  1867,  c.  36. 
14  Stat  391],  it  stands  'upon  an  equal  footing 


with  the  original  states  in  all  respects  what- 
soever.* •  •  *  Not  only  did  Congress  in 
the  act  of  1867  declare  that  Nebraska  was 
admitted  on  an  equal  footing  with  the  orig- 
inal states,  but  the  whole  federal  system  is 
based  upon  the  fundamental  principle  of  the 
equality  of  the  states  under  the  Constitution. 
The  idea  that  one  state  is  debarred,  while 
the  others  are  granted,  the  privilege  of 
amending  their  organic  laws  to  conform  to 
the  wishes  of  their  inhabitants  is  so  repug- 
nant to  the  theory  of  their  equality  under 
the  Constitution  that  it  cannot  be  entertained 
even  if  Congress  had  power  to  make  such  dis- 
crimination. We  are  therefore  of  the  opin- 
ion that  the  provision  of  the  Constitution  of 
Nebraska,  permitting  prosecutions  for  felony 
by  information,  does  not  conflict  with  the 
fourteenth  amendment  to  the  Constitution  of 
the  United  Stated." 

It  being  within  the  discretion  of  Congress 
to  determine  when  a  new  state  shall  be  ad- 
mitted into  the  Union,  it  has  the  arbitrary 
power,  as  preliminary  to  such  admission,  to 
require  a  state  to  insert  a  certain  provision 
in  its  Constitution,  or  to  enact  such  provi- 
sion as  a  law  by  ordinance,  but  it  is  not  with- 
in the  power  of  Congress  to  require  that  such 
be  done  so  as  to  be  irrevocable  on  the  part 
of  the  state  without  the  consent  of  Congress, 
when  it  relates  to  the  local  municipal  or  po- 
lice concern  of  the  state,  and  Is  not  em- 
braced within  any  of  the  delegated  powers 
of  the  national  government  Louisiana,  Ohio, 
Indiana,  Illinois^  Michigan,  and  Wisconsin 
could  have  adopted  the  provisions  of  the  Or- 
dinance of  1787  as  a  part  of  their  respective 
Constitutions,  or  under  certain  conditions 
have  enacted  said  provisions  into  laws  by 
ordinance,  and  the  same  would  then  have 
been  In  force  in  such  state,  except  where  it 
was  repugnant  to  some  power  delegated  to 
the  federal  government.  Such  seems  to  have 
been  the  intimation  in  the  following  cases: 

In  Permoli  v.  Municipality  of  New  Or- 
leans, supra:  *  *  *  The  laws  of  Con- 
gress were  all  superseded  by  the  state  Con- 
stitution; nor  is  any  part  of  them  in  force 
unless  they  are  adopted  by  the  Constitution 
of  Louisiana  as  laws  of  the  state.   •   *   •  " 

In  Huse  v.  Glover,  119  U.  S.  543,  7  Sup. 
Ct  813,  30  it.  Ed.  487,  supra:  "  •  •  • 
Whatever  the  limitations  of  a  power  as  a 
government  whilst  In  a  territorial  condition, 
whether  from  the  Ordinance  of  1787,  or  the 
legislation  of  Congress,  it  ceased  to  have  op- 
erative force,  except  as  adopted  by  her  after 
she  became  a  state  of  the  Union." 

In  Sands  v.  Manistee  River  Improvement 
Company,  supra:  "The  provisions  of  the  Or- 
dinance became  inoperative,  except  as  adopt- 
ed by  them  (states)." 

In  Strator  v.  Graham,  supra:  "And  in  the 
states  since  formed  in  the  territory,  these 
provisions,  so  far  as  they  have  been  preserv-. 
ed,  owe  their  validity  and  authority  to  the 
Constitution  of  the  United  States  and  the 
Constitutions  and  laws  of  the  respective 


Digitized  by  Google 


956 


113  PACIFIC 


REPORTER 


(Okl. 


states,  and  not  to  the  authority  of  the  Ordi- 
nance of  the  Old  Confederation." 

In  Boyd  v.  Nebraska,  143  U.  S.  135,  12 
Sup.  Ct.  375,  36  L.  Ed.  103,  In  an  opinion  de- 
livered by  Mr.  Chief  Justice  Fuller,  it  was 
said:  "It  follows  from  these  documents  that 
Congress  regarded  as  citizens  of  the  territory 
all  who  were  already  citizens  of  the  United 
States,  and  all  who  had  declared  their  in- 
tention to  become  such.  Indeed,  they  are  re- 
ferred ,to  in  section  3  of  the  Enabling  Act 
as  citizens,  and  by  the  organic  law  the  right 
of  suffrage  and  of  holding  office  had  been  al- 
lowed to  them.  Those  whose  naturalization 
was  incomplete  were  treated  as  In  the  same 
category  as  those  who  were  already  citizens 
of  the  United  States.  What  the  state  had 
power  to  do  after  Its  admission  is  not  the 
question.  Before  Congress  let  go  Its  hold 
upon  the  territory,  it  was  for  Congress  to 
say  who  were  members  of  the  political  com- 
munity. So  far  as  the  original  states  were 
concerned,  all  those  who  were  citizens  of 
such  states  became  upon  the  formation  of 
the  Union  citizens  of  the  United  States,  and 
upon  the  admission  of  Nebraska  Into  the 
Union  'upon  an  equal  footing  with  the  orig- 
inal states,  in  all  respects  whatsoever,'  the 
citizens  of  what  had  been  the  territory  be- 
came citizens  of  the  United  States  and  of  the 
state." 

Congress  was  expressly  authorized  by  sec- 
tion 8  of  article  1  of  the  federal  Constitution 
to  provide  for  naturalization  of  foreign  sub- 
jects, or  aliens  permanently  residing  in  the 
United  States. 

The  Enabling  Act  of  Indiana  (Act  April 
19,  1816,  c.  57,  3  Stat  289),  provided  that  the 
proposed  Constitution  should  not  be  repug- 
nant to  those  articles  of  the  ordinance  of  the 
13th  day  of  July,  1787,  which  are  declared  to 
be  irrevocable  between  the  original  states 
and  the  people  and  states  of  the  territory 
northwest  of  the  Ohio  river;  excepting  so 
much  of  said  articles  as  relates  to  the  bound- 
aries of  the  states  therein  to  be  formed. 

The  Ordinance  accepting  the  Enabling  Act 
reads  In  part  as  follows:  "That  we  do,  for 
ourselves  and  our  posterity,  agree,  determine, 
declare  and  ordain,  that  we  will,  and  do 
hereby  accept  the  propositions  of  the  Con- 
gress of  the  United  States,  as  made  and  con- 
tained in  their  act  of  the  nineteenth  day  of 
April,  eighteen  hundred  and  sixteen,  entitled 
'An  act  to  enable  the  people  of  the  Indiana 
Territory  to  form  a  state  government  and 
Constitution,  and  for  the  admission  of  such 
state  into  the  Union,  on  an  equal  footing 
with  the  original  states;'  *  •  •  and  we 
do,  moreover,  for  ourselves  and  our  posterity 
hereby  declare  and  ordain,  that  this  ordi- 
nance and  every  part  thereof,  shall  forever 
be  and  remain  Irrevocable  and  inviolate, 
without  the  consent  of  the  United  States,  in 
Congress  assembled,  first  had  and  obtained 
for  the  alteration  thereof,  or  any  part  there- 
of." 

In  Depew  v.  Board  of  Trustees  of  the  Wa- 


bash and  Erie  Canal,  5  Ind.  8,  It  is  said:  "On 
the  13th  day  of  July,  1787,  prior  to  the  adop- 
tion of  the  Constitution  of  the  United  States, 
the  celebrated  ordinance  for  the  government 
of  the  territory  northwest  of  the  Ohio  river 
was  passed,  containing,  among  a  great  many 
other  stipulations,  one  providing  that  the 
navigable  waters,  etc.,  should  be  free,  etc. 
Afterwards,  In  September,  1787,  was  framed 
the  Constitution  of  the  United  States,  which 
was  subsequently  ratified  by  the  states,  and 
which,  as  the  states  of  the  northwest  entered 
Into  the  confederacy  under  it,  formed  a  new 
compact  of  government  for  them,  and  being 
later  than  the  ordinance  superseded  it,  so 
fa'r,  at  least,  as  to  abrogate  all  restraints 
upon  the  powers  of  the  states  formed  out  of 
said  northwestern  territory,  not  existing  upon 
the  powers  of  the  original  states;  and  so 
we  understand  the  Supreme  Court  of  tne 
United  States,  in  Pollard's  Lessee  v.  Hagan, 
3  How.  212  [11  L.  Ed.  565],  to  have  unan- 
imously decided.  In  other  words,  the  states 
of  this  confederacy  are  equal  under  the  Con- 
stitution. Everything  that  one  has  power  to 
do,  each  has  power  to  do,  so  far  as  restraint 
from  prior  compact,  or  the  general  govern- 
ment, is  concerned." 

In  Williams  v.  Hert  (C.  C*.)  110  Fed.  166, 
Baker,  District  Judge,  said:  "It  is  contended 
by  counsel  for  the  petitioner  that  by  the  fore- 
going ordinances  and  provisions  the  right  oi 
the  people  of  the  state  of  Indiana  to  trial 
by  jury  on  an  indictment  by  a  grand  jury  in 
the  case  of  all  felonies  is  made  an  irrevoca- 
ble and  inviolate  guaranty  of  their  liberties. 
Hence  it  Is  insisted  that  the  Constitution  and 
laws  of  this  state  authorizing  the  trial  of 
felonies  by  the  court  on  an  information  are 
Invalid,  because  the  Congress  has  never  re- 
leased the  state  from  the  obligations  of  the 
foregoing  acts  and  ordinances.  It  is  impos- 
sible, however,  to  maintain  that  the  United 
States  holds  in  trust  for  the  people  of  the 
state  of  Indiana  all  the  great  elemental  prin- 
ciples of  liberty  contained  in  the  Ordinance 
and  secured  by  it  to  the  people  of  the  Indi- 
ana Territory,  during  its  existence.  The  peo- 
ple of  the  state  are  sovereign,  except  in  so 
far  as  their  sovereignty  has  been  surrendered 
to  the  national  government  This  state  has 
never  surrendered  to  the  general  government 
Its  powers  to  provide  for  the  peace  and  se- 
curity of  the  people  and  to  define  and  punish 
criminal  offenses  committed  in  violation  of 
its  laws.  It  was  admitted  Into  the  Union 
'on  an  equal  footing  with  the  original  states 
in  all  respects  whatever.'  The  Ordinance  of 
1787  and  the  other  acts  above  quoted  have 
ceased  to  operate  as  limitations  on  the  pow- 
ers of  the  state.  This  state  possesses  all  the 
sovereign  powers  possessed  by  any  one  of  the 
original  states  of  the  Union,  in  all  respects 
whatever.  This  is  affirmed  in  many  cases 
by  the  Supreme  Court  Pollard  v.  Hagan,  3 
How.  212,  11  L.  Ed.  565;  Perinoli  v.  First 
Municipality  of  New  Orleans,  3  How.  5S9.  11 
L.  Ed.  739;  Strader  v.  Graham,  10  How.  82, 
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13  L.  Ed.  387;  Escanaba  &  L.  M.  Transp.  Co. 
v.  City  of  Chicago,  107  U.  S.  678,  2  Sup.  Ct 
185,  27  L.  Ed.  442 ;  Huse  v.  Glover,  119  D.  S. 
643,  7  Sup.  Ct  313,  30  L.  Ed.  487 ;  Bridge 
Co.  v.  Hatch,  123  U.  S.  1,  8  Sup.  Ct  811,  31 
L.  Ed.  629 ;  Bolln  v.  State,  176  U.  S.  83,  20 
Sup.  Ct  287,  44  L.  Ed.  382." 

In  Hinman  et  al.  v.  Warren  et  al.,  6  Or. 
409,  it  is  said:  "But  It  is  contended  that 
this  sovereignty  did  not  attach  until  the 
state  was  admitted  into  the  Union.  This  is 
true,  but  it  Is  also  equally  true  that  the 
United  States  government  has  no  constitution- 
al or  statutory  authority  to  so  act  towards  a 
territory,  or  so  dispose  of  the  lands  within 
a  territory,  as  to  make  it  Impossible  to  ad- 
mit such  territory  upon  an  equal  footing 
with  the  other  states  of  the  Union.  In  all 
matters  which  touch  the  sovereignty,  the 
general  government  Is,  in  the  very  nature  of 
our  system,  simply  a  protector  thereof  until 
the  territory  assumes  the  ample  powers  of  a 
state,  and  becomes  thereby  enabled  to  assert 
and  protect  its  own  sovereignty.  Pollard's 
Lessees  v.  Hagan,  supra." 

In  Case  v.  Toftus  (C.  C.)  39  Fed.  730,  5  L. 
R.  A.  684,  Judge  Deady  said:  "In  Hinman  v. 
Warren,  6  Or.  408,  the  court  went  further, 
and  held  that  the  United  States  cannot  dis- 
pose of  the  tide  lands,  even  in  a  territory. 
This  decision  is  also  based  on  the  dogma  of 
state  sovereignty ;  that  Is,  the  sovereignty  of 
a  state  in  futuro,  which  is  yet  so  to  speak, 
In  utero,  or  the  womb  of  time,  and  may 
never  be  born.  The  proposition  is  supported 
by  the  assertion  'that  the  United  States 
government  has  no  constitutional  or  statu- 
tory authority  to  so  act  towards  a  territory, 
or  so  dispose  of  the  lands  within  a. territory, 
as  to  make  it  Impossible  to  admit  such  ter- 
ritory upon  an  equal  footing  with  the  other 
states  of  the  Union.'  In  Gould  on  Waters,  § 
40,  It  is  said  that  thif  is  the  only  adjudica- 
tion upon  the  subject  of  the  power  of  the  na- 
tional government,  'while  holding  the  title  to 
the  soil  of  the  tide  waters,'  to  make  a  valid 
conveyance  of  the  same.  The  author  adds: 
The  decisions  of  the  Supreme  Court  of  the 
United  States  have  been  thought  to  lead  to 
the  conclusion  reached  in  Hinman  v.  War- 
ren, but  it  would  seem  that  there  is  no  very 
direct  expression  of  such  a  view  In  the  opin- 
ions of  that  court.'  The  doctrine  that  new 
states  must  be  admitted  into  the  Union  on  an 
'equal  footing'  with  the  old  ones  does  not  rest 
on  any  express  provision  of  the  Constitution, 
which  simply  declares  (article  4,  §  3):  'New 
States  may  be  admitted  by  Congress  into  this 
Union,'  but  on  what  Is  considered  and  has 
been  held  by  the  Supreme  Court  to  be  the 
general  character  and  purpose  of  the  union 
of  the  states,  as  established  by  the  Constitu- 
tion— a  union  of  political  equals.  Pollard  v. 
Hagan,  3  How.  233  (11  L.  Ed.  575);  Permoli 
t.  Municipality  No.  1  of  New  Orleans,  3  How. 
609  (11  Ed.  748) ;  Strader  v.  Graham,  10 
How.  92  (13  L.  Ed.  341)."  Supported  In 
Goodtitle  v.  Kibbe,  9  How.  477,  13  L.  Ed 
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220 ;  Doe  v.  Beebe  et  al.,  13  How.  23,  14  L. 
Ed.  35;  Gilman  v.  Philadelphia,  3  Wall.  726, 
18  L.  Ed  96;  Mumford  v.  Wardwell,  6  Wall. 
436, 18  L.  Ed.  756;  Weber  v.  Harbor  Commis- 
sioners, 18.  Wall.  66,  21  L.  Ed.  798;  County 
of  St.  Clair  v.  Lovlngston,  23  WaU.  68,  23  L. 
Ed  59;  Barney  v.  Keokuk,  94  U.  S.  337,  24 
L.  Ed.  224;  Bridge  Co.  v.  U.  S.,  105  U.  S. 
491,  26  L.  Ed.  1143;  Packer  v.  Bird;  137 
U.  S.  671,  11  Sup.  Ct.  210,  34  L.  Ed  819; 
Manchester  v.  Mass.,  139  U.  S.  261,  11  Sup. 
Ct.  559,  35  L.  Ed.  159;  Hardin  v.  Jordan, 
140  U.  S.  381,  11  Sup.  Ct  808,  838,  35  L.  Ed. 
428;  Knight  v.  U.  S.  Land  Ass'n,  142  U.  S. 
183,  12  Sup.  Ct  258,  35  L.  Ed.  974;  Shlvely 
v.  Bowlby,152  U.  S.  1,  14  Sup.  Ct  548,  38  L. 
Ed.  331;  Lowndes  v.  Huntington,  133  U.  S. 
30,  14  Sup.  Ct  758,  38  L.  Ed.  615;  Water 
Power  Co.  v.  Water  Com'r,  168  U.  S.  360,  18 
Sup.  Ct  157,  42  L.  Ed.  497 ;  Nlles  v.  Cedar 
Point  Club,  175  U-  S.  308,  20  Sup.  Ct.  124, 
44  L.  Ed.  171 ;  Scranton  v.  Wheeler,  179  U. 
S.  182,  21  Sup.  Ct  48,  45  L.  Ed.  126 ;  Mobile 
Transp.  Co.  v.  Mobile.  187  U.  S.  483,  23  Sup. 
Ct.  170,  47  L.  Ed.  266;  Kansas  v.  Colorado, 
206  U.  S.  93,  27  Sup.  Ct.  655,  51  L.  Ed.  95G; 
U.  S.  v.  Chandler-Dunbar  Co.,  209  U.  S.  451, 
28  Sup.  Ct.  579,  52  L.  Ed.  881;  111.  Cent. 
R.  Co.  v.  Illinois,  146  U.  S.  435,  13  Sup.  Ct 
110,  36  L.  Ed.  1018. 

In  United  States  ex  rel.  Friedman  et  al.  v. 
U.  S.  Express  Co.  (D.  C.)  180  Fed.  1006,  Rog- 
ers, District  Judge,  said:  "It  must  therefore 
be  conceded  that,  when  Oklahoma  was  admit- 
ted under  the  federal  Constitution  into  the 
Union  as  a  state,  the  act  of  admission  gave  to 
her  all  the  powers  and  devolved  upon  her  all 
the  duties  which  belong  to  the  other  states 
under  the  Constitution,  anything  In  the  Ena- 
bling Act  to  the  contrary  notwithstanding. 
She  could  come  into  the  Union  in  no  other 
way.  By  virtue  of  the  Constitution  her  ad- 
mission fixed  her  status  and  that  of  her  peo- 
ple, to  the  people  of  other  states,  to  the  other 
states  themselves,  and  to  the  federal  govern- 
ment Congress  cannot  exact  of  a  state — even 
a  state  coming  Into  the  Union — the  surren- 
der or  waiver  of  any  of  the  constitutionally 
Inherent  powers  of  sovereignty  under  the 
Constitution  or  such  as  belong  to  the  other 
states;  nor  can  a  state  either  surrender  or 
stipulate  away  any  of  its  sovereignty  or  ren- 
der Itself  less  sovereign  than  the  other 
states." 

In  Edwards  v.  Lesueur,  132  Mo.  410,  33  S. 
W.  1130,  31  L.  R.  A.  815,  it  is  said: 
"  •  *  •  Neither  the  Convention  nor  the 
Legislature  had  power,  in  this  respect  to  ir- 
revocably bind  the  people  of  the  state.  The 
right  of  the  people  to  establish  their  seat  of 
government  at  pleasure  involves  a  govern- 
mental subject  about  which*  there  can  be  no 
irrepealable  law." 

In  Armstrong  et  al.  v.  Board  of  County 
Commissioners  of  Dearborn  County,  4  Blackf. 
(Ind.)  208,  appellants  there  claimed  a  vested 
right  in  the  location  of  a  county  seat  by  vir- 
tue of  certain  legislation  attempting  to  locate 
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forever  such  seat  of  county  government  at  a 
certain  point  It  Is  said:  "If  the  claim  be 
available,  it  clothes  the  appellant  with  the 
power  of  controlling  the  general  policy  of  the 
state,  the  rights  of  the  people  of  that  coun- 
try, and  the  administration  of  Justice  In  it. 
The  state  itself  Is  stripped  of  one  of  the  In- 
herent and  essential  attributes  of  sovereign- 
ty." 

In  Newton  et  al.  v.  Board  of  County  Com- 
missioners, Mahoning  County,  26  Ohio  St 
618,  It  Is  said:  "The  power  to  establish  and 
remove  county  seats  Is  one  which  cannot  be 
parted  with  by  legislative  contract.  It  is 
not  the  subject  of  contract.  No  case  of  au- 
thority Is  cited  by  counsel,  and  It  is  pre- 
sumed none  can'  be  shown,  sustaining  or 
enforcing  any  such  contract;  while  several 
cases  are  adduced  ([Armstrong  v.  Board  of 
Com'rs  of  Dearborn  County],  4  Blackf.  [Ind.l 
208 ;  [Alley  v.  Denson],  8  Tex.  297 ;  [Adams 
v.  Logan  County],  11  111.  336;  [Harris  v. 
Shaw],  13  111.  456)  to  show  that  it  is  a  con- 
tract which  there  is  no  legislative  power 
to  make." 

This  case  being  reviewed  by  the  Su- 
preme Court  of  the  United  States  (100  U. 
S.  548-559,  25  L.  Ed.  710),  It  is  said:  "The 
police  power  of  the  states,  and  that  with 
respect  to  municipal  corporations,  and  to 
many  other  things  that  might  be  named, 
are  of  the  same  absolute  character.  Cooley, 
Const  Llm.  p.  232;  Regents  v.  Williams, 
9  Gill.  &  J.  [Md.l  365  [31  Am.  Dec.  721.  In 
all  these  cases  there  can  be  no  contract  and 
no  irrepealable  law,  because  they  are  'gov- 
ernmental subjects,'  and  hence  within  the 
category  before  stated.  *  *  •  The  same 
reasoning  pushed  a  step  further  in  the 
same  direction  would  Involve  the  same  re- 
sult with  respect  to  the  seat  of  government 
of  the  state.  If  the  state  capital  were 
sought  to  be  removed,  under  the  circum- 
stances of  this  case  with  respect  to  the 
county  seat,  whatever  the  public  exigencies 
or  the  force  of  the  public  sentiment  which 
demanded  It  those  interested,  as  were  the 
plaintiffs  in  error,  might,  according  to  their 
argument,  effectually  forbid  and  prevent  It; 
and  this  really  could  be  brought  about  by 
means  of  a  bill  in  equity  and  a  perpetu- 
al Injunction.  It  Is  true  the  state  cannot 
be  sued  without  its  consent  but  this  would 
be  a  small  obstacle  in  the  way  of  the  as- 
sertion of  so  potent  a  right  Though  the 
state  cannot  be  sued,  its  officers  whose  acts 
were  illegal  and  void  may  be.  Osborn  v. 
Bank,  9  Wheat.  738,  6  L.  Ed.  204;  Davis  v. 
Gray,  supra  [16  Wall.  203,  21  L.  Ed.  447]. 
A  proposition  leading  to  such  a  consequence 
must  be  unsound.  The  parent  and  the  off- 
spring are  alike.  Armstrong  v.  Com'rs,  4 
Blackf.  [Ind.]  208." 

Tucker  on  the  Constitution,  vol.  1,  p.  614. 
says:  "The  states  have  confided  to  the  Con- 
gress as  their  agent  the  admission  of  a  state 
into  the  Union  under  the  Constitution.  Can 


this  constitutional  authority  In  Congress  be 
construed  as  to  Invest  Congress  as  an  agent 
with  powers  to  impose  conditions  upon  the 
new  members  which  the  Constitution  has  not 
prescribed?  And,  if  so,  does  the  new  state 
enter  the  Union  shorn  of  Its  powers  pro 
tanto  by  the  agent  authorized  to  open  Its 
doors  to  the  new  commonwealth  without  any 
suoh  condition?  The  better  opinion  would 
clearly  be  that  Congress  could  not  impose  as 
an  obligation  upon  a  state  at  the  time  of 
its  admission  Into  the  Union  such  a  re- 
striction as  it  had  no  original  power  to 
enact  or  enforce." 

Burgess,  In  his  Political  Science  and  Con- 
stitutional Law  (volume  2,  p.  163),  says: 
"The  conclusion  is  that  the  Constitution 
recognizes  no  natural  right  to  commonwealth 
powers  In  any  population,  but  views  these 
powers  as  a  grant  from  the  sovereign,  the 
state,  which  latter  employs  the  Congress  to 
determine  the  moment  from  which  the  grant 
shall  be  taken.  When  the  Congress  dis- 
charges this  function,  however,  the  com- 
monwealth powers,  both  as  to  local  govern- 
ment and  participation  In  general  govern- 
ment, are  vested  In  the  given  population  by 
the  Constitution,  not  by  the  Congress  I 
cannot  convince  myself  that  the  Congress 
has  the  right  to  determine  what  powers  the 
new  commonwealth  shall  or  shall  not  exer- 
cise, although  I  know  that  the  Congress  has 
assumed  to  do  so  in  many  cases.  I  think 
the  Constitution  determines  these  questions 
for  all  the  commonwealths -alike.  Certainly 
a  sound  political  science  of  the  federal  sys- 
tem could  never  countenance  the  possession 
of  such  a  power  by  the  Congress.  Its  exer- 
cise might  lead  to  Interminable  confusion. 
In  fact  its  possession  Is  Inimical  to  the 
theory  of  the  federal  system.  As  we  have 
seen,  that  system  can  only  really  obtain, 
where  the  power-disturbing  organ  exists 
back  of  both  the  general  government  and  the 
commonwealths." 

Willoughby,  in  his  recent  work  on  the 
Constitutional  Law  of  the  United  States 
(volume  1,  p.  238,  1910),  says:  "The  Con- 
stitution, without  distinguishing  between  the 
original  and  new  states,  defines  the  political 
privileges,  which  the  states  are  to  enjoy,  and 
declares  that  all  powers  not  granted  to  the 
United  States  shall  be  considered  as  re- 
served 'to  the  states.'  From  this  It  almost 
Irresistably  follows  that  Congress  has  not 
the  right  to  provide  that  certain  members  of 
the  Union,  possessing  full  statehood,  shall 
have  their  constitutional  competences  In  any 
manner  less  than  that  of  their  sister  states. 
According  to  this,  then,  though  Congress 
may  exact  of  territories  whatever  conditions 
it  sees  fit  as  requirements  precedent  to  their 
admission  as  states,  when  admitted  as  such, 
it  cannot  deny  to  them  any  of  the  privileges 
and  immunities  which  the  other  common- 
wealths enjoy." 

In  Stearns  v.  Minnesota  ex  tel.,  179  U.  S. 
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223,  21  Sup.  Ct  73,  45  L.  Ed.  174,  In  an 
opinion  by  Mr.  Justice  Brewer,  It  is  said: 
"When  Minnesota  was  admitted  into  the 
Union,  and  admitted  on  the  basis  of  full 
eqnallty  with  all  other  states,  there  were 
within  its  limits  a  large  amount  of  lands 
belonging  to  the  national  government.  The 
Enabling  Act  (Feb.  26,  1857,  11  Stat.  166,  c. 
60),  authorizing  the  inhabitants  of  Minne- 
sota to  form  a  constitutional  and  state  gov- 
ernment, tendered  certain  propositions  to 
the  people  of  the  territory,  coupled  in  sec- 
tion 5  with  this  proviso  (11  Stat.  167,  c.  60): 
The  foregoing  propositions  herein  offered 
are  on  the  condition  that  the  said  Conven- 
tion which  shall  form  the  Constitution  of 
said  state  shall  provide,  by  a  clause  In  said 
Constitution,  or  an  ordinance,  irrevocable 
without  the  consent  of  the  United  States, 
that  said  state  shall  never  Interfere  with 
the  primary  disposal  of  the  soil  within  the 
same,  by  the  United  States,  or  with  any 
regulations  Congress  may  find  necessary  for 
securing  the  title  In  said  soil  to  bona  fide 
purchasers  thereof;  and  that  no  tax  shall 
be  Imposed  on  lands  belonging  to  the  Unit- 
ed States,  and  that  in  no  case  shall  nonres- 
ident proprietors  be  taxed  higher  than  res- 
idents.' *  *  *  That  these  provisions  of 
the  Enabling  Act  and  the  Constitution,  in 
form  at  least,  made  a  compact  between  the 
United  States  and  the  state,  is  evident.  In 
an  inquiry  as  to  the  validity  of  such  com- 
pact this  distinction  must  at  the  outset  be 
noticed.  There  may  be  agreements  or  com- 
pacts attempted  to  be  entered  Into  between 
two  states,  or  between  a  state  and  the  nation, 
in  reference  to  political  rights  and  obliga- 
tions, and  there  may  be  those  solely  in  ref- 
erence to  property  belonging  to  one  or  the 
other.  That  different  considerations  may  un- 
derlie the  question  as  to  the  validity  of 
these  two  kinds  of  compacts  or  agreements 
is  obvious.  It  has  often  been  said  that  a 
state  admitted  into  the  Union  enters  there- 
in in  full  equality  with  all  the  others,  and 
such  equality  may  forbid  any  agreement 
or  compact  limiting  or  qualifying  political 
rights  and  obligations ;  whereas,  on  the  oth- 
er hand,  a  mere  agreement  in  reference  to 
property  involves  no  question  of  equality  of 
status,  hut  only  of  the  potter  of  a  state  to 
deal  with  the  nation  or  with  any  other 
state  in  reference  to  such  property.  The 
case  before  us  is  one  involving  simply  an 
agreement  as  to  property  between  a  state 
and- the  nation:'   (Italics  ours.) 

The  prohibition  against  compacts  or  agree- 
ments between  the  several  states  contained 
in  section  3,  art.  4,  of  the  federal  Constitu- 
tion, without  the  consent  of  the  federal  Con- 
gress, was  intended  as  a  limitation  upon  the 
states  so  as  to  prevent  the  Increase  of  pow- 
er among  such  states  by  such  compacts  so 
as  not  to  become  a  menace  or  interference 
with  the  supremacy  of  the  United  States  in 
the  exercise  of  the  delegated  rights  of  the 


national  power.  Stearns  v.  Minnesota,  su- 
pra. Article  10  (tenth  amendment)  provides 
that  the  powers  not  delegated  to  the  federal 
government  by  the  Constitution,  nor  pro- 
hibited by  it  to  the  states,  are  reserved  to 
the  states  respectively,  or  to  the  people.  A 
contract  or  compact  may  be  entered  Into  by 
the  federal  government  with  the  state  or 
any  individual  relative  to  any  property  held 
by  it  under  such  delegated  powers,  such 
contract  being  sustained  on  the  ground  that 
it  relates  to  property  or  proprietary  rights, 
or  with  the  state  relative  to  matter  within 
the  exercise  of  such  delegated  or  national 
authority.  When  it  comes  to  a  compact  with 
a  state,  relative  to  matterB  pertaining  exclu- 
sively to  Its  municipal  sovereignty,  how  can  it 
be  said  that  the  federal  government  is  acting 
by  virtue  of  any  delegated  powers  in  making 
such  contract  or  compact?  And  if  it  is  not 
acting  within  such  delegated  powers,  so  far 
as  it  seeks  to  irrevocably  restrict  the  state 
as  to  its  reserved  power,  by  article  10  its 
act  is  void.  As  was  said  by  Mr.  Justice 
Brewer  in  Stearns  v.  Minnesota,  supra,  the 
intention  in  not  permitting  states  to  con- 
tract or  enter  into  compacts  between  them- 
selves, without  the  consent  of  Congress,  was 
for  the  protection  of  the  national  govern- 
ment, thereby  preventing  encroachment 
against  its  delegated  powers.  The  converse 
is  true  under  the  provision  of  article  10. 
wherein  it  is  expressly  provided  that  all 
powers  not  delegated  and  retained  by  the 
states,  for  by  means  of  compact  the  dele- 
gated powers  could  be  increased  and  the  re- 
tained powers  of  the  state  thereby  mini- 
mized, the  federal  Constitution  amended  by 
such  compact,  and  the  powers  of  the  state 
relative  to  municipal  sovereignty  reduced 
and  greatly  Impaired  under  the  pretense  of 
a  contract  or  compact. 

Willoughby  (volume  1,  p.  240,  supra)  says: 
"Beginning  with  the  admission  of  Nevada  in 
1864,  the  promises  exacted  of  territories  seek- 
ing admission  as  states  assumed  a  more  po- 
litical character.  Of  Nevada  it  was  required 
that  her  Constitution  should  harmonize  with 
the  Declaration  of  Indepeudence,  and  that  the 
right  to  vote  should  not  be  denied  persons 
on  account  of  their  color.  Of  Nebraska,  ad- 
mitted in  1867.  it  was  demanded  that  there 
should  be  no  denial  of  the  franchise  or  any 
other  right  on  account  of  race  or  color,  In- 
dians excepted.  Of  the  states  that  bad  at- 
tempted secession,  still  more  radical  were 
the  requirements  precedent  to  the  granting 
to  them  of  permission  again  to  enjoy  the 
other  rights  which  they  had  for  the  time 
being  forfeited.  Of  all  of  them  it  was  re- 
quired that  there  should  be,  by  their  laws, 
no  denial  of  the  right  to  vote  except  for 
crime;  and  of  three,  that  negroes  should 
not  be  disqualified  from  holding  office,  or  be 
discriminated  against  In  the  matter  of  school 
privileges.  Finally,  Utah,  when  admitted 
as  a  state  in  1894,  was  required  by  Congress 
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by  the  Enabling  Act  to  make  by  'ordinance 
Irrevocable  without  the  consent  of  the  Unit- 
ed States  and  the  people  of  the  United 
States,  provisions  for  perfect  religious  tol- 
eration, and  for  the  maintenance  of  pub- 
lic schools  free  from  sectarian  control;  and 
that  polygamous  or  plural  marriages  are 
forever  abolished.'  It  would  seem  that 
as  regards  the  enforceability  of  these  con- 
tracts, a  distinction  is  to  be  made  between 
those  that  attempt  to  place  the  state  un- 
der political  restrictions  not  imposed  upon 
all  the  states  of  the  Union  by  the  federal 
Constitution,  and  those  which  seek  the  fu- 
ture regulation  of  private,  proprietary  in- 
terests. The  first  "class  of  these  agreements 
the  Supreme  Court  has  repeatedly  held  are 
not  enforceable  against  the  state  after  it  has 
been  admitted  into  the  Union." 

In  Blue  Jacket  (Kansas  Indians)  v.  Board 
of  Commissioners  of  the  County  of  Johnson, 
5  Wall.  737,  18  L.  Ed.  672,  it  is  said :  "If  the 
tribal  organization  of  the  Shawnees  is  pre- 
served intact  and  recognized  by  the  political 
department  of  the  government  as  existing, 
then  they  are  a  people  'distinct  from  others,' 
capable  of  making  treaties,  separated  from 
the  Jurisdiction  of  Kansas,  and  to  be  govern- 
ed exclusively  by  the  government  of  the  Un- 
ion. If  under  the  control  of  Congress  from 
necessity,  there  can  be  no  divided  authority. 
If  they  have  outlived  many  things,  they  have 
not  outlived  the  protection  afforded  by  the 
Constitution,  treaties,  and  laws  of  Congress. 
It  may  be  that  they  cannot  exist  much  longer 
as  a  distinct  people  in  the  presence  of  the 
civilization  of  Kansas,  'but  until  they  are 
clothed  with  the  rights  and  bound  to  all  the 
duties  of  citizens'  they  enjoy  the  privileges 
of  total  immunity  from  state  taxation."  This 
compact  comes,  not  within  the  class  that  at- 
tempts to  place  the  state  under  political  re- 
strictions not  imposed  upon  the  other  states 
of  the  Union  by  the  federal  Constitution,  but 
within  that  which  seeks  the  future  regula- 
tion of  property  or  proprietary  interests. 

Under  section  8  of  article  1  of  the  Consti- 
tution, one  of  the  specific  rights  delegated  by 
the  several  states  was  to  regulate  commerce 
with  the  Indian  tribes.  Section  3  of  article 
4  provides  that  "Congress  shall  have  the  pow- 
er to  dispose  of  and  make  all  needful  rules 
and  regulations  respecting  the  territory  or 
other  property  belonging  to  the  United 
States ;  and  nothing  in  the  Constitution  shall 
be  so  construed  as  to  prejudice  any  claims  of 
the  United  States,  or  of  any  particular  state." 
Under  these  provisions  the  Congress  of  the 
United  States  had  authority  to  regulate  the 
government  of  this  tribe  of  Indians,  the  ti- 
tle of  said  reservation  being  held  by  the  Unit- 
ed States  for  the  benefit  of  the  tribe;  Just  as 
the  title  to  public  domain  is  held  by  the' 
United  States  for  the  benefit  of  the  citizens 
of  all  the  states. 

The  compact  that  was  sustained  in  the  case 
of  the  Kansas  Indians,  supra,  related  to  a 
proprietary  Interest,  and  was  Incident  to  the 


exercise,  after  the  admission  of  the  state,  of 
a  delegated  federal  power,  and  is  not  in 
point  As  to  the  case  of  Green  v.  Biddle.  8 
Wheat  1,  5  L.  Ed.  547,  that  was  a  compact 
by  virtue  of  the  first  paragraph  of  section  3 
of  article  4  of  the  federal  Constitution,  which 
provided  that  "new  states  may  be  admitted 
by  the  Congress  into  this  Union ;  but  no  new 
state  shall  be  formed  or  erected  within  the 
jurisdiction  of  any  other  state;  nor  any 
state  be  formed  by  the  junction  of  two  or 
more  states,  or  parts  of  states,  without  the 
consent  of  the  Legislature  of  the  states  con- 
cerned as  well  as  of  Congress." 

The  seventh  article  of  the  compact  made 
between  Virginia  and  Kentucky,  as  Incorpo- 
rated in  the  Kentucky  Constitution,  upon  the 
separation  of  the  latter  from  the  former 
state,  declares  that  all  private  rights  and  in- 
terests in  lands  therein  derived  from  the 
laws  of  Virginia  prior  to  separation  shall  re- 
main valid  and  secure  under  the  laws  of  the 
proposed  state  and  shall  be  determined  by 
the  laws  now  existing  in  this  state.  These 
lands  had  formerly  been  the  property  of  the 
commonwealth  of  Virginia.  Having  obtained 
its  indepeudence  as  a  result  of  the  Revolu- 
tion, and  succeeded  to  the  proprietary  rights 
of  the  Crown  to  the  public  lands  within  that 
state,  this  compact  falls  In  that  class,  per- 
taining to  private  property  or  proprietary  in- 
terests. For  that  reason  it  is  not  a  case  in 
point 

Again,  that  part  of  the  compact  involved 
in  Green  v.  Biddle,  supra  (seventh  article), 
was  incorporated  in  the  Kentucky  Constitu- 
tion, and  it  requires  no  argument  to  demon- 
strate that  a  statute  enacted  by  the  Legisla- 
ture must  fall  when  coming  in  conflict  with 
a  provision  of  the  Constitution.  Also  the  fore- 
going conclusion  as  to  the  effect  of  the  deci- 
sion in  the  case  of  Green  v.  Biddle  is  settled 
in  Kentucky  Union  Co.  v.  Kentucky,  31  Sup. 

CL  at  page  181,  55  L.  Ed.   ,  where,  in 

an  opinion  by  Mr.  Justice  Day,  it  is  said: 
"We  think  the  effect  of  these  decisions  is  to 
declare  that  while  the  Virginia  compact  pre- 
vents the  cutting  down  of  the  titles  secured 
under  the  state  of  Virginia,  prior  to  its  date, 
so  as  to  take  away  substantial  rights  inci- 
dent to  the  title,  as  was  the  case  in  Green  v. 
Biddle,  supra,  it  did  not  mean  to  prevent  the 
state,  upon,  notice  and  hearing,  from  requir- 
ing the  registration  of  land  titles  for  taxa- 
tion, or,  in  default  thereof,  from  forfeiting 
such  titles  to  the  state.  These  laws  do  not 
have  the  effect  of  taking  away  legitimate 
rights  secured  by  the  old  grants,  but  enable 
the  new  sovereign  to  enforce  against  such 
lands,  as  well  as  others,  the  taxing  laws  of 
the  state.  It  was,  of  course,  recognized  that 
the  land  would  pass  under  the  dominion  of 
a  new  state,  which  would  require  revenues 
for  its  support  and  while  the  title  obtained 
from  the  state  of  Virginia  was  protected,  it 
was  not  intended  that  it  should  be  immune 
from  constitutional  laws  having  the  effect  to 
subject  such  lands  to  the  taxing  power  of 
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the  new  sovereignty,  and  to  require  their 
owners,  by  all  proper  methods,  to  contribute 
their  share  to  the  public  burdens  of  the 
state."  See,  also,  German  Ins.  Co.  v.  Com- 
monwealth (Ky.)  133  S.  W.  793;  Stimson  on 
Popular  Law  Making  (1910)  p.  272. 

In  Hogg  v.  Zanesville  Canal  &  Manufactur- 
ing Company,  a  Ohio,  410,  it  is  said :  "This 
portion  of  the  Ordinance  of  1787  is  as  much 
obligatory  upon  the  state  of  Ohio  as  our  own 
Constitution.  In  truth,  it  is  more;  for  the 
Constitution  may  be  altered  by  the  people  of 
the  state,  while  this  cannot  be  altered  with- 
out the  assent  both  of  the  people  of  this 
state  and  of  the  United  States  through  their 
representatives.  It  is  an  article  of  compact, 
and  until  we  assume  the  principle  that  the 
sovereign  power  of  the  state  is  not  bound  by 
compact,  this  clause  must  be  considered  ob- 
ligatory." This  case  cannot  be  considered  as 
an  authority.  In  Graham  v.  Strader,  supra, 
the  Supreme  Court  of  the  United  States  held 
that  the  Ordinance  of  1787  feU  with  the  ad- 
mission of  Ohio  into  the  Union,  and  there- 
after had  no  binding  effect  upon  the  state. 
That  has  been  the  universal  holding  in  ev- 
ery state  that  was  carved  out  of  the  north- 
west territory.  Not  only  the  Supreme  Court 
of  the  United  States,  but  the  Supreme  Court 
of  every  other  state  has  so  held,  except  that 
of  Ohio,  and  that  of  Itself  destroys  the  ef- 
fect of  the  holding  of  this  court  But  even  if 
the  Ordinance  of  1787  had  been  attempted  to 
be  brought  over  by  compact  under  the  holding 
in  Pollard  v.  Hagan,  that  clause  of  the  Ordi- 
nance, to  wit,  "That  the  navigable  waters 
leading  into  the  Mississippi  and  St.  Lawrence, 
and  the  carrying  places  between  the  same, 
shall  be  common  highways  and  forever  free, 
as  well  to  the  Inhabitants  of  the  said  Territo- 
ry as  to  the  citizens  of  the  United  States  and 
those  of  any  other  state  that  may  be  admitted 
into  the  Confederacy,  without  any  tax,  impost, 
or  duty  therefor,"  could  be  sustained  as  a 
proper  exercise  of  delegated  federal  power  by 
virtue  of  section  8,  art  1,  as  Incident  to  the 
regulation  of  commerce,  etc.  In  Pollard  v. 
Hagan,  supra,  it  is  said:  "The  declaration, 
therefore,  contained  in  the  compact  entered 
into  between  them  when  Alabama  was  ad- 
mitted into  the  Union  'that  all  navigable  wa- 
ters within  the  said  state  shall  forever  re- 
main public  highways,  free  to  the  citizens  of 
said  state,  and  of  the  United  States,  without 
any  tax,  duty,  or  toll  therefor,  imposed  by 
the  said  state,'  would  be  void  If  inconsistent 
with  the  Constitution  of  the  United  States. 
But  is  this  provision  repugnant  to  the  Con- 
stitution? By  the  eighth  section  of  the  first 
article  of  the  Constitution  power  is  granted 
to  Congress  'to  regulate  commerce  with  for- 
eign nations,  and  among  the  several  states.' 
If,  in  the  exercise  of  this  power  Congress 
can  impose  the  same  restrictions  upon  the 
original  states,  in  relation  to  their  navigable 
waters,  as  are  imposed  by  this  article  of  the 
compact  on  the  state  of  Alabama,  then  this 
article  is  a  mere  regulation  of  commerce 
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among  the  several  states,  according  to  the 
Constitution,  and,  therefore,  as  binding  on 
the  other  states  as  Alabama."  The  same  ap- 
plies also  to  Duke  v.  Cahawba  Navigation 
Co.,  10  Ala.  82,  44  Am.  Dec.  472,  as  the  pro- 
vision there  under  consideration  is  the  same 
as  that  contained  in  Pollard  v.  Hagan,  and 
was  within  the  delegated  federal  powers.  It 
cannot  be  considered  in  point  where  it  is 
sought  to  irrevocably  restrict  the  muuicipal 
sovereignty  of  the  state. 

In  Minnesota  v.  Batchelder,  1  Wall.  108, 
17  L.  Ed.  551,  the  contract  related  to  a  grant 
of  public  lands  or  federal  proprietary  rights. 
Cooper  v.  Roberts,  18  How.  173,  15  L.  Ed. 
340,  pertains  also  to  a  compact  in  which  pub- 
lic lands  or  federal  proprietary  rights  were 
granted  to  a  new  state.  In  this  case  the 
opinion  Is  by  Mr.  Justice  Campbell.  It  is 
difficult  to  see  how  this  case  can  be  cited  to 
sustain  a  compact  imposing  an  irrevocable 
restriction  as  to  the  local,  municipal,  or  po- 
lice power  of  a  new  state,  in  the  light  of  the 
excerpt  by  Mr.  Justice  Campbell,  supra,  quot- 
ed from  the  Dred  Scott  Case. 

Beecber  ex  rel.  v.  Wetherby  et  al.,  95  U. 
S.  517,  24  L.  Ed.  440,  Is  the  same  as  Cooper 
v.  Roberts,  supra,  relating  to  grant  of  lands 
and  Is  not  in  point 

The  case  of  Bennett  v.  Boggs,  Baldw.  60,  3 
Fed.  Cas.  221,  involved  the  validity  of  a 
compact  between  New  Jersey  and  Pennsyl- 
vania, made  in  1783.  It  has  never  been 
doubted  that  the  colonies  under  the  Confed- 
eration had  authority  to  make  compacts. 
The  case  of  Spooner  v.  McConnell  et  al.,  1 
McLean,  337,  22  Fed.  Cas.  939,  Mr.  Justice 
McLean,  sitting  on  tbe  circuit  held  that  cer- 
tain parts  of  the  Ordinance  of  1787,  under 
the  government  of  tbe  northwest  territory, 
remained  In  force  in  the  state  of  Ohio  after 
its  admission  into  the  Union.  This  decision 
was  rendered  in  December,  1838.  That  in 
Strader  v.  Graham,  supra,  was  made  by  the 
Supreme  Court  of  the  United  States  in  1850, 
wherein  the  contrary  was  held,  to  wit:  That 
the  Ordinance  of  1787  was  superseded  by  the 
adoption  of  the  Constitution  of  the  United 
States,  which  placed  all  the  states  of  the 
Union  on  a  perfect  equality;  this  would  not 
be  the  case  If  the  Ordinance  continued  to  be 
in  force  after  its  adoption.  That  opinion  was 
fully  concurred  in  by  Justices  Wayne,  Mc- 
Klnley,  Daniel,  Nelson,  Woodbury,  and  Greer. 
Justice  McLean  concurred  in  the  conclusion, 
and  not  in  that  part  of  the  opinion  which 
held  that  the  ordinance  of  1787  was  super- 
seded by  the  federal  Constitution.  Mr.  Jus- 
tice Catron  also  took  the  contrary  view  to 
that  of  the  majority.  This  opinion,  with  the 
dissent,  shows  that  Spooner  v.  McConnell 
was  repudiated  by  the  Supreme  Court  of  the 
United  States. 

As  to  the  obiter  of  Justice  McLean  in 
Spooner  v.  McConnell  et  al.,  supra,  wherein 
it  is  said :  "The  state  has  been  admitted  into 
the  Union  on  an  equal  footing  with  the  orig- 
inal states.   And  yet  the  state  is  bound  by 
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compact  not  to  tax  the  lands  of  the  United 
States,  nor  until  the  expiration  of  five  years 
after  they  have  been  sold.  The  power  to  tax 
Is  an  Incident  to  sovereignty.  Does  this  ex- 
emption take  away  or  lessen  this  power?  If 
It  does,  In  the  sense  contended,  then  the  state 
of  Ohio  was  not  admitted  Into  the  Union, 
with  the  same  powers  of  sovereignty  as  the 
original  states.  This  consequence  is  not  ob- 
viated by  the  fact  that  this  was  a  restriction 
Imposed,  with  the  consent  of  the  state,  for 
an  equivalent  If  it  be  an  abridgment  of 
the  sovereign  power  of  the  state,  the  objec- 
tion stands  in  its  full  force.  The  compact 
not  to  tax  was  the  voluntary  act  of  the  peo- 
ple of  the  state,  but  not  more  so  than  was 
the  compact  by  the  same  people  that  the 
navigable  waters  should  be  common  high- 
ways. And  this  exemption  from  taxation  is 
as  much  a  restriction  on  the  exercise  of  the 
sovereign  power,  as  the  exemption  of  the 
navigable  streams  from  obstruction  by  the 
same  power.  The  right  to  authorize  works 
on  a  navigable  stream,  which  may,  to  some 
extent,  obstruct  its  navigation  by  the  sov- 
ereign power  of  the  state,  Is  not  less  clear,  on 
general  principles,  than  the  right  to  tax.  By 
compact  with  the  federal  government,  the  na- 
tional road  that  lies  within  the  state  Is  to  be 
kept  in  repair  by  tolls  Imposed  by  the  state 
for  that  purpose.  The  state  cannot,  under 
this  compact,  vacate  this  road,  as  it  may  all 
public  roads  established  by  its  authority; 
and  does  this  compact  abridge  the  sovereign- 
ty of  the  state?" 

As  heretofore  pointed  out  in  Stearns  v. 
Minnesota,  supra,  there  is  a  distinction  be- 
tween an  agreement  or  compact,  qualifying 
political  rights,  and  one  placing  restrictions 
upon  property  or  proprietary  rights,  which 
distinction  is  approved  by  Wllloughby  on 
the  Constitution,  vol.  1,  8  115,  p.  242.  This 
dictum  by  Mr.  Justice  McLean  does  not  fall 
alone  by  this  distinction,  but  it  has  been 
expressly  repudiated  by  the  Supreme  Court 
of  the  United  States. 

In  Stone  v.  State  of  Mississippi,  101  U.  S. 
814,  25  L.  Ed.  1079,  wherein  the  state  by 
quo  warranto  sought  to  oust  a  certain  lot- 
tery company  from  doing  business  in  the 
state,  defendant  claimed  the  right  under  a 
certain  act  of  the  Legislature  of  Issuing  and 
vending  lottery  tickets,  neither  the  act,  nor 
the  Constitution,  nor  the  general  laws  of  the 
state  at  any  time  having  reserved  the  right 
to  repeal  the  same.  The  court,  in  passing  on 
the  question,  said:  "'That  the  framers  of 
the  Constitution  did  not  intend  to  restrain 
states  in  the  regulation  of  their  civil  institu- 
tions, adopted  for  internal  government,  and 
that  the  instrument  they  have  given  us  is 
not  to  be  so  construed.'  The  present  case,  we 
think,  comes  within  this  limitation.  We 
have  held,  not,  however,  without  strong  op- 
position at  times,  that  this  clause  protected 
a  corporation  in  its  charter  exemptions  from 
taxation.  While  taxation  is,  in  general, 
necessary  for  the  support  of  the  government, 


it  Is  not  part  of  the  government  Itself. 
Government  was  not  organized  for  the  pur- 
pose of  taxation,  but  taxation  may  be  neces- 
sary for  the  purpose  of  government  As 
such,  taxation  becomes  an  incident  to  the 
exercise  of  the  legitimate  functions  of  gov- 
ernment but  nothing  more.  No  government 
dependent  on  taxation  for  support  can  bar- 
gain away  its  whole  power  of  taxation,  for 
that  would  be,  substantially,  abdication.  All 
that  has  been  determined  thus  far  is  that 
for  a  consideration  It  may,  in  the  exercise  of 
a  reasonable  discretion,  and  for  the  public 
good,  surrender  a  part  of  Its  powers  in  this 
particular.  But  the  power  of  governing  is  a 
trust  committed  by  jthe  people  to  the  govern- 
ment no  part  of  which  can  be  granted 
away." 

No  legislative  body  or  agency  on  the  part 
of  the  state  can  divest  Itself  or  the  state 
of  the  right  to  exercise  the  police  power 
when  it  is  necessary  to  protect  the  peace, 
good  morals,  health  or  property  of  the  peo- 
ple. Birmingham  Mineral  R.  Co.  v.  Parsons, 
100  Ala.  662,  13  South.  602,  27  L.  R  A.  263, 
46  Am.  St  Rep.  02;  Barlow  v.  Gregory,  31 
Conn.  261;  People  v.  Hawley,  3  Mich.  330; 
Beer  Co.  v.  Massachusetts,  97  U.  8.  25.  24 
L.  Ed.  989;  Stone  v.  Mississippi,  101  U.  S. 
814,  25  L.  Ed.  1079;  Slaughterhouse  Cases, 
16  Wall.  36,  21  L.  Ed.  394;  Fertilizing  Co. 
v.  Hyde  Park,  97  U.  S.  659,  24  L.  Ed.  1036; 
New  Orleans  Gas  Co.  v.  Louisiana  Light  Co., 
115  U.  S.  650,  6  Sup.  Ct  252,  29  L.  Ed.  516. 

Hancock  v.  Walsh,  3  Woods,  351,  11  Fed. 
Cas.  403,  related  to  a  colonization  contract 
made  by  the  republic  of  Texas  with  an  In- 
dividual, thus  pertaining  to  property  or  pro- 
prietary rights,  and  comes  within  the  dis- 
tinction made  in  Stearns  v.  Minnesota,  supra. 
Besides,  when  such  contract  was  made  Texas 
was  a  republic  and  not  a  member  of  the  fed- 
eral Union. 

In  Gray  v.  Davis,  1  Woods,  420,  10  Fed. 
Cas.  1007,  an  act  of  the  Legislature  of  Texas^ 
whereby  a  railroad  company  was  incorpo- 
rated and  granted  lands,  was  held  to  be  a 
contract  between  the  state  and  the  company, 
within  the  meaning  of  section  10  of  article  1 
of  the  Constitution  of  the  United  States.  This 
Is  undoubtedly  the  law.  This  case  was  af- 
firmed 16  Wall.  203,  21  L.  Ed.  447.  The  same 
rule  Is  announced  in  Marsh  et  al.  v.  Bur- 
roughs et  al.,  1  Woods,  464,  Fed.  Cas.  No. 
9,112. 

In  Virginia  v.  West  Virginia,  11  Wall.  39. 
20  L.  Ed.  67,  was  involved  a  compact  between 
two  states,  which  was  assented  to  by  an  act 
of  Congress,  coming  within  section  3  of  arti- 
cle 4  of  the  Constitution  of  the  United  States. 

In  Ft  Leavenworth  R.  Co.  v.  Lowe,  114 
U.  S.  525,  5  Sup.  Ct.  995,  29  L.  Ed.  264,  the 
contract  was  Incident  to  a  valid  exercise  of 
federal  power  under  article  1,  f  8,  of  the  fed- 
eral Constitution. 

In  United  States  v.  Partello  (a  C.)  48- 
Fed.  670,  It  was  held  that  as  to  Indian  reser- 
vations Congress  might  have  jurisdiction 
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over  the  same  and  under  any  treaty  made 
in  pursuance  thereof.  Congress  has  author- 
ity to  legislate  with  reference  to  the  Indian 
country,  whether  it  is  within  a  state  or  ter- 
ritory. TJ.  S.  v.  Yellow  Sun,  1  Dill.  272, 
u'ed.  Cas.  No.  16,212;  U.  S.  t.  McBratney, 
104  U.  S.  621,  21  Sup.  Ct  924,  45  1*  Ed.  1032; 
Ft  Leavenworth  R.  Co.  v.  Lowe,  114  U.  S. 
625,  5  Sup.  Ct  995,  29  L.  Ed.  264. 

In  Dick  v.  United  States,  208  U.  S.  340,  28 
Sup.  Ct  399,  52  L.  Ed.  521,  the  syllabus  is  as 
follows:  "The  words  'Indian  country,'  as 
used  in  U.  S.  Rev.  St  S  2139,  as  amended 
and  re-enacted  by  the  act  of  July  28,  1892, 
c  234,  27  Stat  260,  forbidding  the  intro- 
duction of  intoxicating  liquors  into  such 
country,  do  not,  standing  alone,  embrace 
territory  in  which,  at  the  time,  the  Indian 
title  had  been  extinguished,  and  over  which, 
with  its  inhabitants,  the  jurisdiction  of  the 
state,  for  all  purposes  of  government  was 
full  and  complete.  The  stipulation  in  the 
agreement  of  May  1,  1893,  between  the  Unit- 
ed States  and  the  Nez  Perce  Indians,  that 
the  federal  laws  prohibiting  the  introduction 
of  intoxicating  liquors  Into  the  Indian  coun- 
try shall,  for  a  period  of  twenty-five  years, 
apply  to  the  lands  thereby  ceded  to  the 
United  States  and  to  those  retained  by  the 
Indians  and  to  those  allotted  to  them  in  sev- 
eralty, was  a  valid  regulation,  based  upon 
the  treaty-making  power  of  the  United  States 
and  upon  the  power  of  Congress  to  regulate 
commerce  with  the  Indians,  and  was  not  an 
invasion  of  the  sovereignty  of  the  state  of 
Idaho,  which  had,  by  the  act  of  1890  (Act 
July  8, 1890,  c  656,  26  Stat  215),  been  admit- 
ted into  the  Union  upon  an  equal  footing 
with  the  other  states." 

In  that  case  the  contention  of  the  accused 
was  that  the  United  States  had  no  jurisdic- 
tion over  lands  within  the  state  which  were 
owned  in  fee  by  white  citizens,  although  they 
may  have  once  been  the  property  of  an  In- 
dian tribe,  and  were  acquired  by  the  United 
States  subject  to  the  condition  that  the  acts 
of  Congress  relating  to  a  named  subject 
should  remain  in  force,  for  a  prescribed 
period,  over  such  territory.  Relative  there- 
to, in  an  opinion  by  Mr.  Justice  Harlan,  it 
is  said:  "In  determining  the  extent  of  the 
power  of  Congress  to  regulate  commerce 
with  the  Indian  tribes,  we  are  confronted  by 
certain  principles  that  are  deemed  funda- 
mental In  our  governmental  system.  One  is 
that  a  state,  upon  its  admission  Into  the 
Union,  is  thereafter  upon  an  equal  footing 
with  every  other  state  and  has  full  and  com- 
plete jurisdiction  over  all  persons  and  things 
within  its  limits,  except  as  It  may  be  re- 
strained by  the  provisions  of  the  federal 
Constitution  or  by  its  own  Constitution. 
Another  general  principle,  based  on  the  ex- 
press words  of  the  Constitution,  is  that 
Congress  has  power  to  regulate  commerce 
with  the  Indian  tribes,  and  such  power  is  su- 
perior and  paramount  to  the  authority  of 
any  other  state  within  whose  limits  are  In-' 


dlan  tribes.  These  fundamental  principles 
are  of  equal  dignity,  and  neither  must  be  so 
enforced  as  to  nullify  or  substantially  im- 
pair the  other.  In  regulating  commerce  with 
Indian  tribes  Congress  must  have  regard  to 
the  general  authority  which  the  state  has 
over  all  persons  and  things  within  its  juris- 
diction. So,  the  authority  of  the  state  can- 
not be  so  exerted  as  to  impair  the  power  of 
Congress  to  regulate  commerce  with  the  In- 
dian tribes." 

This  act  of  Congressional  legislation  was 
sustained  under  the  provision  of  the  federal 
Constitution  (section  8,  art  1)  specifically 
granting  to  Congress  the  power  to  regulate 
or  control  commerce  with  the  Indians,  and  is 
a  well-recognized  grant  of  authority.  This 
decision  merely  construed  that  authority  to 
apply  to  the  conditions  therein  named.  But 
where  in  the  federal  Constitution  Is  there 
any  delegated  federal  authority  to  temporar- 
ily designate  the  capital  of  a  state  and  to  re- 
quire that  sovereign  state,  admitted  upon 
an  equality  with  the  original  states  of  the 
Union,  to  stipulate,  by  irrevocable  compact 
or  otherwise,  that  it  will  not  remove  it  for 
a  certain  designated  time?  How  can  this  be 
said  to  be  an  incident  to  any  delegated  na- 
tional authority?  U.  S.  v.  Celestine,  215  U.  S. 
278,  30  Sup.  Ct.  93,  54  L.  Ed.  195,  arose  with- 
in the  limits  of  an  Indian  reservation,  as  did 
U.  S.  v.  Sutton,  215  U.  S.  291,  30  Sup.  Ct,  116, 
54  L.  Ed.  200,  and  was  incident  to  a  proper 
exercise  of  federal  power  under  section  8,  art 
1,  of  the  Constitution  of  the  United  States. 

The  case  of  Romlne  v.  State  et  al.,  7 
Wash.  215,  34  Pac.  924,  which  related  to  cer- 
tain lands  granted  by  the  federal  govern- 
ment to  the  state,  Involved  a  property  or 
proprietary  interest  and  there  is  no  ques- 
tion but  that  such  a  contract  Is  binding.  We 
repeat  that  there  is  not  a  solitary  adjudi- 
cated case  where  the  question  was  directly 
involved  which  has  not  been  repudiated  by 
the  United  States  Supreme  Court,  which 
holds  the  federal  government  except  where 
it  is  by  the  exercise  of  a  federal  power  which 
could  be  exercised  by  Congress  as  well  after 
the  admission  of  a  state  as  before,  could  make 
a  compact  and  Irrevocably  limit  the  police 
or  municipal  or  Internal  power  of  the  state 
after  its  admission. 

In  Hlggins  v.  Brown,  Judge,  et  al.,  20 
Okl.  355,  94  Pac.  703,  it  was  held  that  sec- 
tions 16  to  20,  inclusive,  of  the  Enabling  Act 
for  Oklahoma  (Act  June  16,  1906,  c.  3335,  34 
Stat  276,  277),  as  amended  March  4,  1907,  c. 
2911,  34  Stat  1286,  1287,  when  concurred  in 
by  the  state  of  Oklahoma  by  the  adoption  of 
sections  27  and  28  of  the  schedule  to  the 
Constitution,  being  a  proper  exercise  of  pow- 
er by  the  Congress  under  article  4,  |  3,  of 
the  Constitution  of  the  United  States,  are 
valid. 

It  was  held  that  the  offense  ef  murder 
therein  charged  came  within  a  local  law  for 
the  government  of  territories,  the  prosecution 
of  which  may  be  continued  in  the  state  courts 
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after  the  admission  of  such  territory  as  a 
state,  on  the  theory  that  had  the  Indian  Ter- 
ritory been  treated  by  Congress  as  an  Indian 
reservation  proper,  section  2145  of  the  Re- 
vised Statutes  of  the  United  States,  as  a 
general  federal  statute,  would  have  applied, 
but  section  31  of  the  act  of  May  2,  1880,  c. 
182,  26  Stat.  94,  specifically  causing  such 
statute  to  apply  to  the  area  embraced  with- 
in the  boundaries  of  •  Indian  Territory,  it 
was  as  much  a  local  law  for  the  government 
of  the  territory  as  were  the  statutes  of  Ar- 
kansas extended  to  the  Indian  Territory  by 
said  act.  This  construction  is  in  entire  har- 
mony with  the  decision  of  the  Supreme  Court 
of  the  United  States  in  Pickett  v.  United 
States,  216  U.  S.  456,  30  Sup.  Ct  265,  54  L. 
Ed.  566,  wherein  it  is  said:  "It  was,  there- 
fore, altogether  competent  for  Congress  to 
provide,  as'  it  did  in  the  fourteenth  section 
of  this  Enabling  Act,  for  the  transfer  of  ju- 
risdiction in  respect  of  all  crimes  against  the 
United  States — for  the  act  must  be  read  as 
applying  to  crimes  under  the  general  (italics 
our  own)  criminal  law  of  the  United  States— 
to  the  federal  courts  provided  by  the  same 
act  If  this  could  not  be  done,  the  change 
from  a  territorial  condition  to  that  of  a 
state  would  operate  as  an  automatic  amnesty 
for  crimes  committed  against  the  general 
(italics  our  own)  laws  of  the  United  States 
within  districts  exclusively  under  its  juris- 
diction, and  not  within  the  jurisdiction  of 
any  state,  for  the  court  of  the  state  could 
not  be  empowered  to  prosecute  against  the 
laws  of  another  sovereignty." 

Section  31  of  the  act  of  May  2, 1890,  is  not 
a  general  law  of  the  United  States,  but  one 
applying  specially  to  the  Indian  Territory. 
Said  section  of  the  Enabling  Act  having  pro- 
vided for  the  transfer  of  all  pending  criminal 
actions,  not  transferred  to  the  United  States 
Circuit  or  District  Court  in  the  state,  to  the 
state  courts  to  be  proceeded  with,  held  and 
determined  by  the  courts  of  said  state,  etc., 
pursuant  to  section  22  of  the  original  Ena- 
bling Act,  and  the  Constitutional  Convention, 
by  ordinance  irrevocable,  accepted  the  terms 
and  conditions  thereof,  it  is  Insisted  that 
^his  is  a  compact  relating  to  the  municipal 
sovereignty  of  the  state  Imposed  by  Congress. 
Said  case  is  not  in  point  to  sustain  the  irrev- 
ocable binding  force  of  the  compact,  as  to  the 
location  of  the  capital.  If  the  crime  charged 
in  that  case  involved  the  violation  of  a  gen- 
eral statute  of  the  United  States,  it  would 
be  a  crime  against  the  national  sovereignty, 
and,  as  said  by  Mr.  Justice  Lurton  in  the 
Pickett  Case,  could  not  be  delegated  by  com- 
pact or  otherwise  to  the  state  to  prosecute. 
But  when  it  is  an  offense  against  a  local  or 
special  law  of  the  United  States  in  force  In 
a  territory  or  particular  area,  Congress,  in 
enacting  such  special  or  local  law  by  virtue 
of  section  3,  art  4,  of  the  Constitution  of  the 
United  States,  is  the  agent  of  the  sovereign- 
ty of  the  state  in  futuro.  or,  as  has  been 
said  in  utero — the  womb  of  time.   When  the 


state  undertook  to  prosecute  such  offenses,  it 
was  neither  adding  to  nor  impairing  any 
local  sovereignty.  It  was  assuming  burdens 
formerly  borne  by  its  agent  However,  it 
would  have  been  permissible  for  Congress 
(the  agent)  to  have  constituted  a  special 
tribunal  to  have  prosecuted  these  pending 
cases,  or  criminal  actions  that  arose,  up  to 
the  time  of  the  admission  of  the  state,  against 
special  or  local  laws.  Hendrlx  v.  U.  S.  (de- 
cided by  the  Supreme  Court  of  the  United 
States  at  its  December,  1910,  term)  31  Sup. 
Ct  193,  55  L.  Ed.  — .  When  the  compact 
was  made  as  to  the  prosecution  of  cases 
against  local  or  special  federal  laws  the 
federal  government  under  its  power  to  gov- 
ern territories  and  to  provide  in  its  discre- 
tion for  the  admission  of  new  states,  was 
surrendering  a  power  as  to  the  prosecution 
of  such  cases  to  the  new  state  that  it  was 
exercising  for  the  unborn  commonwealth. 
The  same  applies  also  to  Ex  parte  Bailey,  20 
Okl.  497,  94  Pac  553. 

Again,  if,  as  said  in  the  Pickett  Case, 
Congress  could  not  delegate,  by  compact  or 
otherwise,  a  part  of  its  national  sovereignty 
to  the  state  of  Oklahoma,  to  wit  could  not 
empower  state  courts  to  prosecute  crimes 
committed  aginst  the  national  sovereignty,  is 
not  the  converse  equally  true  that  the  state 
cannot  by  compact  irrevocably  surrender  a 
part  of  its  municipal  sovereignty? 

Section  1321,  p.  200,  vol.  2  (5th  Ed.) 
Story  on  Constitutions,  is  cited  by  the  plain- 
tiff as  supporting  his  contention  that  the 
compact  as  to  the  temporary  location  of  the 
capital  was  irrevocably  binding.  At  the  time 
the  preliminary  acts  were  taken  for  the  ad- 
mission of  the  state  of  Missouri  into  the 
Union,  an  attempt  was  made  by  the  House  to 
impose  a  restriction  as  to  slavery  on  the 
state  as  a  condition  of  its  admittance.  The 
debates  at  that  time  show  that  the  restric- 
tion was  imposed  in  the  House  by  a  very 
small  majority,  it  being  strenuously  insisted 
in  the  debates  of  that  body  at  that  time  that 
the  federal  government  had  no  power  to  ir- 
revocably bind  the  state  as  to  any  Internal 
or  municipal  governmental  power.  In  the 
Senate  this  restriction  was  stricken  out,  and 
in  lieu  thereof  a  clause  was  inserted  that 
"all  the  territory  ceded  by  France  to  the 
United  States  under  the  name  of  Louisiana, 
which  lies  north  of  thirty-six  degrees  and 
thirty  minutes  north  latitude,  not  Included 
within  the  limits  of  the  state  contemplated 
by  that  act  slavery  and  involuntary  servi- 
tude, otherwise  than  in  the  punishment  of 
crimes,  whereof  the  parties  shall  have  been 
duly  convicted,  shall  be  and  Is  hereby  forever 
prohibited."  None  of  said  territory  then  was 
embraced  in  any  state  of  the  Union.  In  1854 
this  act  was  repealed,  and  one  of  the  reasons 
given  for  it  was  that  it  was  contended  that 
Congress  had  no  right  to  Impose  such  a  con- 
dition upon  the  states  after  they  were  ad- 
mitted. It  would  seem  that  the  action  of 
Congress  on  the  slavery  question,  as  to  the 
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right  to  impose  a  restriction  upon  a  state, 
could  not  be  considered  as  an  authority  in 
favor  of  or  against  the  plaintiff.  Dred  Scott 
v.  Sandford,  supra.  As  to  the  requirement 
of  Louisiana  that  all  the  proceedings  of  its 
courts  after  it  became  a  state  should  be  print- 
ed in  the  English  language,  nowhere  within 
the  proceedings  of  that  debate  is  there  any 
contention  that  the  state  was  irrevocably 
bound  as  to  such  governmental  limitations. 
At  the  time  of  the  passage  of  the  Enabling 
Act  for  the  admission  of  Utah  when  the 
polygamy  requirements  were  Inserted  as  a 
condition  of  its  admission,  nowhere  does  it 
appear  in  the  debates  to  have  been  urged 
that  the  power  to  irrevocably  bind  the  state 
as  to  the  exercise  of  its  police  or  municipal 
governmental  powers  was  urged.  At  the  time 
of  the  passage  of  the  Enabling  Act  for  the 
admission  of  Oklahoma,  by  far  the  greater 
majority  of  the  great  lawyers  of  the  Senate 
specifically  stated  and  urged  that  it  was  be- 
yond the  power  of  Congress  to  shackle  an  un- 
born state  and  bring  it  into  the  Union  with 
her  police  or  local  governmental  powers  ir- 
revocably restricted.  Mr.  Story  in  section 
1321,  supra,  cited  Biddle  v.  Green,  supra,  as 
an  authority  that  a  restriction  may  be  im- 
posed upon  state  sovereignty.  In  section 
1403  at  page  276,  Story  on  the  Constitution, 
we  find:  "The  latter  clause,  'compacts  and 
agreements,'  might  then  very  properly  apply 
to  such  as  regarded  what  might  be  deemed 
mere  private  rights  of  sovereignty;  such  as 
questions  of  boundary ;  interests  in  land  situ- 
ate in  the  territory  of  each  other;  and  other 
Internal  regulations  for  the  mutual  comfort 
and  convenience  of  states  bordering  on  each 
other.  Such  compacts  have  been  made  since 
the  adoption  of  the  Constitution.  The  com- 
pact between  Virginia  and  Kentucky,  already 
alluded  to,  is  of  this  number.  Compacts  set- 
tling the  boundaries  between  states  are,  or 
may  be,  of  the  same  character.  In  such 
cases,  the  consent  of  Congress  may  be  prop- 
erly required  in  order  to  check  any  Infringe- 
ment of  the  rights  of  the  national  govern- 
ment; and,  at  the  same  time,  a  total  pro- 
hibition to  enter  into  any  compact  or  agree- 
ment might  be  attended  with  permanent  in- 
convenience or  public  mischief."  Judge  Story 
recognized  in  Biddle  v.  Green  the  same  dis- 
tinction ad  did  Mr.  Justice  Brewer  m  Stearns 
v.  Minnesota,  supra. 

This  state  was  admitted  under  an  enabling 
act  (June  16, 1906),  entitled  "An  act  to  enable 
the  people  of  Oklahoma  and  of  the  Indian 
Territory  to  form  a  Constitution  and  state 
government  and  be  admitted  into  the  Union 
on  an  equal  footing  with  the  original  state*." 
(Italics  ours.) 

Section  30  of  the  Bill  of  Rights  of  the  Con- 
stitution of  Massachusetts,  as  framed  in  the 
midst  of  the  Revolution  by  a  convention  com- 
posed of  such  men  as  Samuel  and  John 
Adams,  John  Hancock,  Robert  T.  Paine, 
James  Bowdoin,  Samuel  Holton,  Nathaniel 
Gorhani,  Increase  Sumner,  James  Sullivan, 


Caleb  Strong,  Levi  Lincoln,  William  Cushing, 
John  Lowell,  George  Cabot,  and  BenJ.  Good- 
hue, is  as  follows:  "In  the  government  of 
this  commonwealth,  the  legislative  depart- 
ment shall  never  exercise  the  executive  and 
judicial  powers,  or  either  of  them;  the  execu- 
tive shall  never  exercise  the  legislative  and 
Judicial  powers,  or  either  of  them;  the  Ju- 
dicial shall  never  exercise  the  legislative  and 
executive  powers,  or  either  of  them:  To  the 
end  it  may  be  a  government  of  law  and  not  of 
men." 

It  has  been  said  that  the  membership  of 
this  Convention  embraced  "a  union  of  talent 
and  patriotism  such  as  the  country  had  nev- 
er seen  up  to  that  time,  and  whose  superior 
has  not  been  seen  since."  Robert  C.  Winth- 
rop's  Addresses  and  Speeches,  Boston  1886, 
rvoL  4,  171. 

The  power  of  the  Judiciary  to  declare  an 
act  repugnant  to  the  Constitution  has  been 
exercised  by  the  Supreme  Court  of  the 
United  States,  beginning  In  1803  with  Mar- 
bury  v.  Madison,  1  Cranch,  137,  2  L.  Ed. 
60,  to  this  day  without  a  single  dissent  as 
to  such  power.  With  the  provision  of  the 
fourteenth  amendment  that  "no  state  shall 
make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of 
the  United  States;  nor  shall  any  state  de- 
prive any  person  of  life,  liberty  or  property, 
without  due  process  of  law;  nor  to  deny  to 
any  person  within  its  Jurisdiction  the  equal 
protection  of  the  laws,"  resting  upon  every 
state,  and  the  Supreme  Court  of  the  United 
States  as  the  final  tribunal  to  determine 
whether  such  has  been  done,  it  would  be  fu- 
tile for  a  state  court  at  this  late  date  to  set 
up  the  doctrine  that  this  is  a  government  of 
men  and  not  a  government  of  law. 

The  different  state  courts  have  exercised 
the  power  of  declaring  statutes  to  be  uncon- 
stitutional, beginning  with  Rhode  Island  In 
1787,  when  the  invalidity  of  a  statute  pass- 
ed by  the  General  Assembly  of  that  state  in 
1786,  depriving  parties  charged  with  certain 
offenses  of  the  right  of  a  trial  by  Jury  was 
held  to  be  void  (Coxe  on  Judicial  Powers  anc 
Constitutional  Legislation,  pp.  234,  246),  and 
North  Carolina  in  1787,  the  same  month 
when  the  Convention  to  frame  the  Constitu. 
tlon  of  the  United  States  was  gathering  at 
Philadelphia,  held  an  act  of  the  Legislature 
of  that  state,  depriving  certain  persons  of  the 
right  of  a  trial  by  a  jury,  to  be  unconstitu- 
tional, saying:  "That  by  the  Constitution 
every  citizen  had  undoubtedly  a  right  to  a 
decision  of  his  property  by  a  trial  by  Jury. 
For  that  If  the  Legislature  could  take  away 
this  right,  and  require  him  to  stand  con. 
demned  in  his  property  without  a  trial,  it 
might  with  as  much  authority  require  his 
life  to  be  taken  away  without  a  trial  by  Ju- 
ry, and  that  he  could  stand  condemned  to 
die,  without  the  formality  of  any  trial  at  all; 
that  If  the  members  of  the  General  Assem- 
bly could  do  this,  they  might  with  equal  au- 
thority, not  only  render  themselves  the  legls- 
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lators  of  the  state  for  life,  without  any  fur- 
ther election  of  the  people,  from  thence  trans- 
mit the  dignity  and  authority  of  legislation 
down  to  their  heirs  male  forever.  But  that 
It  was  clear  that  no  act  they  could  pass, 
could  by  any  means  repeal  or  alter  the  Con- 
stitution, because  If  they  could  do  this  they 
would,  at  the  same  instant  of  time,  destroy 
their  own  existence  as  a  Legislature,  and 
dissolve  the  government  thereby  established. 
Consequently  the  Constitution  (which  the  ju- 
dicial power  was  bound  to  take  notice  of  as 
much  as  of  any  other  law  whatever)  stand- 
ing in  full  form  as  the  fundamental  law  of 
the  land,  notwithstanding  the  act  on  which 
the  present  motion  was  grounded,  the  same 
act  must  of  course,  in  that  instance,  stand 
as  abrogated  and  without  any  effect"  Bay- 
ard et  ux.  v.  Singleton,  1  N.  C.  5.  • 

In  Eakin  et  al.  v.  Raub  et  al.,  12  Serg.  &  R. 
(Pa.)  330,  the  only  case  where  there  appears  to 
be  even  a  dissent  as  to  such  power,  it  is  said: 
"Maintaining,  as  I  do,  the  power  and  the  duty 
of  the  court  to  decide  on  the  constitutionality 
of  all  the  acts  of  the  Legislature,  yet  it  Is 
one  which  all  courts  will  approach  with  cau- 
tion and  circumspection,  and  with  every 
proper  respect  for  a  co-ordinate  branch  of  the 
government,  and  with  great  reluctance  will 
they  pronounce  an  act  of  the  Legislature  un- 
constitutional, and  only  when  it  comes  in  un- 
doubted collision  with  the  Constitution  of 
the  United  States,  or  with  that  of  this  state. 
But  it  Is  a  duty,  however  irksome,  which 
they  are  bound  to  perform,  without  regard 
to  personal  considerations;  for  no  principle 
can  be  better  established— none  more  con- 
ducive to  personal  liberty  and  security  of 
property ;  none  of  which  the  people  of  this 
country  can  more  Justly  boast;  none  which 
so  pre-eminently  distinguishes  our  American 
Constitutions  over,  every  other  country  and 
government — than  the  doctrine,  which  has 
prevailed  since  their  formation,  in  the  courts 
of  all  these  states  from  Maine  to  Georgia, 
that  the  people  possess  the  sovereign  right 
to  limit  their  lawgiver,  and  that  acts  con- 
trary to  the  Constitution  are  not  binding  as 
laws.  The  concurrence  of  statesmen,  of  leg- 
islators, and  of  Jurists,  uniting  in  the  same 
construction  of  the  Constitution,  may  Insure 
confidence  in  that  construction." 

Section  2  of  article  6  of  the  federal  Consti- 
tution is  as  follows:  "This  Constitution,  and 
the  laws  of  the  United  States  which  shall  be 
made  In  pursuance  thereof;  and  all  treaties 
made,  or  which  shall  be  made,  under  the  au- 
thority of  the  United  States,  shall  be  the 
supreme  law  of  the  land;  and  the  Judges 
in  every  state  shall  be  bound  thereby,  any- 
thing in  the  Constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding." 

How  can  a  Judge  be  bound  by  the  Consti- 
tution of  the  United  States  and  all  laws  or 
treaties  made  pursuant  thereto,  unless  he  Is 
to  determine  whether  the  same  are  made  pur- 
suant thereto?  As  a  legal  question,  the  pow- 
er of  the  courts  of  this  republic  to  declare  an 


act  unconstitutional,  when  in  fact  It  is,  seems 
to  be  long  ago  settled.  With  every  proper 
and  reasonable  respect  for  the  co-ordinate 
branches  of  the  state  government  and  the 
acts  of  Congress  of  the  United  States  under 
the  authorities  and  reasons  heretofore  set 
out,  I  have  reached  the  conclusion,  beyond 
a  reasonable  doubt,  that  the  unreasonable 
restriction  sought  to  be  imposed  upon  the 
state  by  the  federal  Congress  Is  void,  and 
with  the  universal  recognized  authority  of 
the  Judiciary  to  declare  not  only  acts  of  the 
Legislature,  but  also  those  of  Congress,  when 
the  question  is  properly  raised,  and  such  re- 
pugnancy appears  to  a  moral  certainty  to 
be  void,  it  is  so  declared  in  this  Instance. 
Neither  Congress  nor  the  Constitutional  Con- 
vention had  any  power  to  bind  the  state  ir- 
revocably, by  compact  or  otherwise,  as  to 
the  location  of  its  seat  of  government  tem- 
porarily at  the  city  of  Guthrie,  and  not  to 
be  changed  therefrom  previous  to  Anno  Do- 
mini 1913,  and  after  said  year  to  be  located 
by  the  electors  of  said  state  at  an  election  to 
be  provided  for  by  the  Legislature. 

As  the  Irrevocable  part  of  the  compact  at 
least  falls — that  is,  that  part  of  it  wherein 
it  seeks  to  irrevocably  bind  the  state  so  that 
it  cannot  change  the  seat  of  government 
prior  to  1913,  nor  thereafter  except  by  a  vote 
of  the  electors  of  the  state  at  an  election  to 
be  provided  for  by  the  Legislature — the  ques- 
tion arises  as  to  whether  that  part  of  the 
compact  as  a  part  of  an  ordinance  passed  by 
the  Convention  temporarily  fixing  the  seat  of 
government  stands,  and,  if  so,  what  is  its  ef- 
fect and  how  can  it  be  repealed?  For  the 
purpose  of  this  case  It  will  be  assumed  that 
It  stands  as  a  part  of  an  ordinance  (State  of 
Pennsylvania  v.  Wheeling,  etc,  Bridge  Co.. 
et  al.,  13  How.  518,  14  L.  Ed.  249)  temporari- 
ly locating  the  seat  of  government  at  Guth- 
rie. In  Frantz  et  al.  v.  Autry,  18  OkL  561, 
91  Pac.  193,  it  is  said:  "An  ordinance  as 
used  in  this  act  (referring  to  the  Enabling 
Act)  has  the  force  and  effect  of  a  legislative 
enactment  or  law  for  the  purpose  therein 
named.  Manifestly,  it  is  a  law  which  is  es- 
sential to  carrying  into  effect  the  objects  for 
which  the  Convention  was  created.  Thus  we 
speak  of  the  famous  Ordinance  of  17S7, 
which  created  a  government  of  that  portion 
of  the  territory  of  the  United  States  north- 
west of  the  Ohio  river,  and  known  as  the 
'Northwest  Territory.'  It  will  thus  be  seen 
that  Congress  conferred  direct  and  express 
power  and  authority  upon  the  Convention  to 
pass  an  appropriate  ordinance  to  submit  the 
Constitution  to  the  people  for  Its  ratification 
or  rejection,  at  an  election  at  a  time  fixed  in 
said  Ordinance,  by  the  Convention.  Such  an 
ordinance,  when  once  adopted  by  the  Con- 
vention, has  the  force  and  effect  of  a  stat- 
ute law.  The  distinction  between  a  Consti- 
tution and  an  ordinance  is  this:  The  Con- 
stitution is  a  permanent  fundamental  law  of 
the  state.  It  Is  of  a  stable  and  permanent 
character.   As  is  appropriately  held  In  Van 
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Home  t.  Dorrance,  2  Dall.  808  [1  L  Ed. 
391]:  The  Constitution  of  a  state  Is  stable 
and  permanent,  and  not  to  be  worked  upon 
by  the  temper  of  the  times,  nor  to  rise  and 
fall  with  the  tide  of  events;  notwithstand- 
ing the  Competition  of  opposing  interests, 
and  the  violence  of  contending  parties,  it  re- 
mains firm  and  immovable,  as  a  mountain 
midst  the  strife  of  storms,  or  a  rock  of  the 
ocean  amidst  the  raging  of  the  waves.'  But 
under  the  terms  of  the  Enabling  Act,  it  is 
prospective  in  its  operation  only.  That  is,  it 
does  not  become  operative  until  it  is  ratified 
by  the  people  and  approved  by  the  President 
of  the  United  States.  On  the  other  hand,  an 
ordinance,  as  used  in  this  act,  refers  to  a 
merely  temporary  law,  its  object  being  to 
carry  Into  effect  the  formation  of  the  Consti- 
tution and  fundamental  law  of  the  state,  to 
provide  a  mode  of  means  for  an  election  of 
a  full  state  government,  including  the  mem- 
bers of  the  Legislature  and  five  representa- 
tives to  Congress,  and  becomes  operative  im- 
mediately upon  its  adoption." 

Section  22  of  the  Enabling  Act  (June  16, 
1906)  provided  that  "the  Constitutional  Con- 
vention provided  for  herein  shall,  by  ordi- 
nance irrevocable,  accept  the  terms  and  con- 
ditions of  this  act"  When  the  irrevocable 
part  falls,  that  part  of  the  ordinance,  if  any 
remains,  is  simply  an  ordinance  in  a  legisla- 
tive sense.  At  the  time  the  Constitution  was 
finally  framed  and  submitted  by  the  Conven- 
tion, its  members  were  aware  of  the  construc- 
tion that  had  been  placed  on  the  term  "ordi- 
nance" in  said  Enabling  Act,  by  the  court  in 
Frante  et  al.  v.  Autry  et  al.,  members  of  the 
Convention  being  attorneys  for  the  side  pro- 
curing such  holding.  Practically  all  the  pro- 
visions of  the  Enabling  Act  required  to  be 
agreed  to  or  continued  by  compact  by  irrevo- 
cable ordinance,  were  incorporated  in  the 
Constitution.  See  article  1,  Federal  Rela- 
tions; article  11,  State  &  School  Lands; 
sections  2,  26,  27,  28,  and  86  of  the  Sched- 
ule; and  paragraph  relating  to  Osage  coun- 
ty, in  section  8,  art  17,  of  the  Constitution. 
Such  provisions,  except  as  they  may  be  con- 
tracts inviolable,  were  then  subject  to  amend- 
ment under  the  initiative  and  referendum 
provisions  for  the  amending  of  the  Consti- 
tution. Section  2,  art  5,'  and  article  24  of 
the  Constitution;  section  1,  art  2,  Const 
Many  provisions  in  the  Enabling  Act  were  re- 
quired to  be  incorporated  or  provided  for  in 
the  Constitution,  as,  for  instance,  the  toler- 
ation of  religious  worship,  prohibition  as  to 
manufacture,  etc.,  of  intoxicating  liquor,  the 
assumption  of  the  debts  of  the  territory  of 
Oklahoma  by  the  state,  public  schools,  and 
the  right  of  suffrage.  See  section  8  of  the 
Enabling  Act  The  fact  that  the  Constitu- 
tional Convention  Incorporated  into  the  Con- 
stitution provisions  of  the  Enabling  Act  oth- 
er than  those  specifically  required,  and  omit- 
ted that  relative  to  the  temporary  location 
of  the  capital,  is  significant  And  especially 
is  this  so,  as  the  Convention  accepting  the 
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terms  of  the  amendments  to  the  Enabling  Act 
(March  4, 1907),  made  the  same  a  part  of  the 
Constitution,  not  accepting  the  same  by  or 
dinance.  Section  28  of  the  Schedule. 

There  are  only  two  kinds  of  provisions 
known  In  written  law;  one  fundamental  and 
subject  to  be  changed  only  by  amendment  of 
the  Constitution  or  new  Constitution,  and 
the  other  legislative  or  statutory,  and  sub- 
ject to  be  repealed  by  legislative  action,  or 
bodies  exercising  sovereign  legislative  au- 
thority. 

If  this  ordinance  Is  of  a  fundamental  char- 
acter and  not  repealable  as  a  statute,  it  can 
neither  be  repealed  by  the  Legislature,  nor 
by  the  people  through  the  initiative  and 
referendum  in  a  legislative  capacity.  There 
being  no  way  provided  in  the  organic  law 
for  its  amendment  or  repeal,  if  it  is  funda- 
mental law  it  could  only  be  abrogated  by 
calling  a  new  Constitutional  Convention.  The 
only  rational  conclusion  is  that  the  Constitu- 
tional Convention  sought  to  do  only  what  it 
was  required  to  do  by  Its  acceptance  of  that 
provision  by  an  ordinance.  Contracts,  as  a 
rule,  by  states,  and  municipalities,  are  created 
by  legislative  acts  or  legislative  ordinances. 
In  the  Richmond  Mayoralty  Case,  19  Grat 
(Va.)  at  page  712,  it  is  said  that  "If  a  Conven- 
tion, in  framing  the  Schedule,  should  plainly 
show  an  intention  to  place  any  of  its  provisions 
beyond  the  control  of  the  Legislature,  such  pro- 
vision, being  the  act  of  the  representatives  of 
the  sovereignty  of  the  state  without  any  con- 
stitutional restrictions,  would  be  as  effectual 
and  binding  as  if  they  were  embodied  In  the 
Constitution  Itself."  Obviously,  if  such  rule 
applies  to  the  Schedule,  much  more  so  would 
it  apply  to  an  Ordinance,  and  the  burden 
would  rest  upon  the  plaintiff  to  plainly  show 
that  it  was  the  intention  of  the  Convention 
to  make  such  Ordinance  a  fundamental  law 
and  place  it  beyond  the  power  of  legislative 
action.  The  foregoing  provisions  incorporat- 
ed in  the  Constitution,  as  well  as  the  history 
of  the  action  of  that  Convention,  stand  like  a 
stone  wall  against  such  contention.  If  it  is 
not  Irrevocable  and  the  other  part  temporary, 
obviously  it  was  not  contemplated  by  the 
framers,  or  the  people,  that  It  was  so  funda- 
mental that  it  could  not  be  changed  or  re- 
pealed by  the  Legislature,  especially  when 
It  was  specially  provided  (section  7,  art  5, 
Const):  "The  reservation  of  the  powers  of 
the  initiative  and  referendum  in  this  article 
shall  not  deprive  the  Legislature  of  the  right 
to  repeal  any  law,  propose  or  pass  any  meas- 
ure, which  may  be  consistent  with  the  Con- 
stitution of  the  state  and  the  Constitution  of 
the  United  States." 

In  section  85,  p.  84,  Jameson  on  Constitu- 
tional Conventions,  it  is  said:  "Ordinary 
laws  are  enactments  and  rules  for  the  govern- 
ment of  civil  conduct,  promulgated  by  the 
legislative  authority  of  a  state,  or  deduced 
from  long-established  usage.  It  is  an  im- 
portant characteristic  of  such  laws  that  they 
are  tentatory,  occasional,  and  in  the  nature 
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of  temporary  expedients.  Fundamental  laws, 
on  the  other  hand,  in  politics,  are  expressions 
of  the  sovereign  will  in  relation  to  the  struc- 
ture of  the  government,  the  extent  and  dis- 
tribution of  its  powers,  the  modes  and  prin- 
ciples of  its  operation,  and  the  apparatus  of 
checks  and  balances  proper  to  insure  its  In- 
tegrity and  continued  existence.  Fundamen- 
tal laws  are  primary,  being  the  commands  of 
the  sovereign  establishing  the  governmental 
machine,  and  the  most  general  rules  for  Its 
operation.  Ordinary  laws  are  secondary,  be- 
ing commands  of  the  sovereign,  having  refer- 
ence to  the  exigencies  of  time  and  places  re- 
sulting from  the  ordinary  working  of  the  ma- 
chine. Fundamental  laws  precede  ordinary 
laws  in  point  of  time,  and  embrace  the  set- 
tled policy  of  the  state.  Ordinary  laws  are 
the  creatures  of  the  sovereign,  acting  through 
a  body  of  functionaries  existing  only  by  vir- 
tue of  the  fundamental  laws  and  express,  as 
we  have  said,  the  expedient,  or  the  right 
viewed  as  the  expedient,  under  the  varying 
circumstances  of  time  and  place." 

A  constitutional  convention  for  a  proposed 
state  has  the  Inherent  authority  to  do  those 
things  that  are  necessary  to  create  the  ma- 
chinery for  the  submission  of  the  Constitu- 
tion to  the  people  for  approval  or  rejec- 
tion, and  to  provide  a  temporary  set  of  of- 
ficers. Frantz  et  al.  v.  Autry  et  al.,  18  Okl. 
561,  91  Pac.  193.  That  is  a  legislative  act 
Likewise  it  would  have  the  inherent  authori- 
ty to  provide  a  temporary  seat  of  govern- 
ment. This  is  the  exercise  of  a  purely  leg- 
islative power.  When  the  proposed  Congress, 
as  the  agent  of  the  unborn  sovereign  state, 
provided,  as  was  done  in  this  case  (section  4 
of  the  Enabling  Act),  that  the  Constitution 
shall  be  submitted  to  the  people  for  ratifica- 
tion or  rejection,  at  which  election  "the  quali- 
fied voters  for  said  proposed  state  shall  vote 
directly  for  or  against  the  proposed  Consti- 
tution, and  for  or  against  any  provisions 
separately  submitted,"  it  was  contemplated 
that  the  entire  Constitution  should  be  sub- 
mitted to  the  people  for  ratification  or  rejec- 
tion. In  Ex  parte  Birmingham  &  A.  R.  Co., 
145  Ala.  530,  42  South.  123,  it  is  said:  "In  the 
case  of  Stewart  v.  Crosby,  15  Tex.  546,  the 
ordinance  was  upheld  because  it  was  append- 
ed to  the  Constitution  as  a  part  of  the  funda- 
mental law  of  the  land  and  was  adopted  by 
the  people  along  with  the  Constitution.  Be- 
sides, the  Supreme  Court  of  Texas,  in  the 
case  of  Qulnlan  v.  H.  &  T.  C.  Ry.  Co.,  89 
Tex.  376,  377,  34  S.  W.  738,  in  commenting 
on  the  Crosby  Case,  supra,  says:  'We  are  of 
the  opinion,  however,  that  the  ordinance  was 
not  valid.  The  Convention  which  met  on 
June  1,  1868,  was  assembled  in  pursuance  of 
an  act  of  Congress  passed  March  28,  1867. 
It  was  called  for  the  purpose  of  framing  a 
Constitution  for  the  state,  with  a  view  to  its 
restoration  to  the  Union.  The  Constitution 
to  be  framed  by  it  was  to  be  submitted  for 
ratification  to  a  vote  by  the  people.  See  Act 
Cong.  March  23.  1867,  c.  6,  {§  3,  4,  15  Stat. 


2,  3;  2  Paschal's  Dig.  p.  1093.  The  act  of 
Congress  did  not  invest  the  Convention  with 
the  power  of  independent  legislation.  It  is 
true  that  the  question  of  the  propriety  of 
incorporating  any  specific  provisions  into  the 
fundamental  law  was  for  the  sole  determina- 
tion of  the  Convention.' " 

Acts  of  the  Constitutional  Conventions,  oth- 
er than  incorporating  provisions  (fundament- 
al) in  the  Constitution  of  the  state  are  here 
referred  to  as  Independent  legislation.  Where 
the  ordinance  is  framed  as  a  part  of  the  Con- 
stitution it  is,  of  course,  a  fundamental  law, 
and  can  only  be  changed  by  amendment  of 
the  Constitution  or  a  new  Constitution.  We 
can  find  no  case  in  which  an  ordinance  has 
been  held  as  a  part  of  the  fundamental  law 
where  the  Constitution  was  submitted  to  the 
electors  for  ratification  or  rejection,  unless 
the  ordinance  was  also  submitted.  There  are 
cases  in  which  the  ordinance  was  appended 
to  the  Constitution  as  a  part  thereof  where 
said  Constitution  was  adopted  and  promul- 
gated without  having  been  first  submitted  to 
the  electors  for  ratification  or  rejection,  hold- 
ing such  ordinance  to  be  a  part  of  the  funda- 
mental law.  Kamper  v.  Hawkins,  1  Va.  Cas. 
20;  Benner  v.  Porter,  9  How.  235,  13  L.  Ed. 
119.  There  is  nothing  in  Willis  v.  Kalmbach, 
109  Va.  475,  64  S.  E.  842,  21  L.  R.  A.  (N.  S.) 
1009,  to  the  contrary.  We  have  not  been  able 
to  find  any  case  holding,  the  Constitution 
having  been  submitted  to  the  electors  for 
ratification  or  rejection,  and  an  ordinance 
passed  by  the  same  Convention  not  being  sub- 
mitted, such  ordinance  to  be  a  part  of  the 
Constitution  or  fundamental  law  of  the  state. 
The  Enabling  Act  for  New  Mexico  and  Arizo- 
na (June  20,  1910,  c.  310,  36  Stat  559.  560. 
570,  571)  provides  that  such  Convention  shall 
provide  by  ordinance  irrevocable,  "No  elec- 
tion shall  be  called  or  provided  for  prior  to 
the  thirty-first  day  of  Dec.,  1925,"  and  that 
such  ordinance  by  proper  reference  shall  "be 
made  a  part  of  any  Constitution  that  shall 
be  formed."  Obviously  this  is  a  congression- 
al interpretation  that  when  the  Constitution 
is  to  be  submitted  to  the  electors  for  ratifica- 
tion or  rejection,  an  ordinance  not  also  sub- 
mitted does  not  become  a  part  of  the  funda- 
mental law  of  the  state.  This  ordinance 
comes  under  the  head  of  "Independent  legisla- 
tion" defined  in  Stewart  v.  Crosby,  supra, 
and  approved  in  ex  parte  Birmingham  &  A. 
R.  Co.,  supra. 

The  views  herein  expressed  as  to  the  in- 
validity of  the  Enabling  Act  pertain  only  to 
that  provision  of  the  same  locating  the  capi- 
tal and  prohibiting  the  removal  of  the  same 
prior  to  1913,  and  have  no  reference  to  those 
provisions  granting  lands  or  money  to  the 
state,  or  pertaining  to  matters  incident  to 
the  exercise  of  delegated  federal  powers. 

The  questions  of  law  here  Involved  no 
doubt  affect  many  parties  Intensely.  I  have 
nothing  to  do  with  the  policies,  the  motives, 
or  the  acts  that  brought  about  Buch  condi- 
tions. That  waa  a  matter  for  the  consldera- 
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tlon  of  other  departments  of  this  state  gov- 
ernment and  their  constituencies.  The  con- 
clusions herein  reached  as  to  the  law  are,  to 
my  mind,  clear,  and  such  being  the  case  my 
duty  is  plain.  The  demurrer  to  the  plaintiff's 
petition  is  sustained,  petition  dismissed,  and 
judgment  rendered  against  the  plaintiff. 

TURNER,  C.  J.,  and  HATES,  J.,  concur. 
DUNN  and  KANE,  JJ.,  dissent 

DUNN,  J.  (dissenting).  To  the  conclusion 
reached  In  the  majority  opinion  of  this  court 
that  the  ordinance  irrevocable  passed  by  the 
Constitutional  Convention  was  merely  a  law 
which  the  state  Legislature  was  authorized 
to  repeal  and  that  it  could  permanently  lo- 
cate the  state  capital  without  submitting  the 
question  to  a  vote  of  the  people,  I  an-  con- 
strained to  dissent  Congress,  in  the  Enabling 
Act,  approved  June  16,  1906,  made  as  one  of 
the  conditions  for  the  admission  of  the  state 
that  the  citizens  occupying  the  territory  em- 
braced within  its  boundaries  should,  in  ac- 
cordance with  section  22  of  said  art,  accept 
and  pass  an  irrevocable  ordinance,  provid- 
ing that  "the  capital  of  said  state  shall  tem- 
porarily be  at  the  city  of  Guthrie,  in  the  pres- 
ent territory  of  Oklahoma,  and  shall  not  be 
changed  therefrom  previous  to  Anno  Domini 
1913,  but  said  capital  shall,  after  said  year, 
be  located  by  the  electors  of  said  state  at 
an  election  to  be  provided  for  by  the  Legisla- 
ture." The  acceptance  of  the  terms  of  the 
Enabling  Art  and  this  provision  was  made  a 
prerequisite  condition  on  the  part  of  Congress 
for  the  authority  mentioned  in  section  2  of 
said  art,  granted  to  the  people  concerned, 
authorizing  them  to  vote  for  and  chose  dele- 
gates to  a  Constitutional  Convention  for  the 
proposed  state.  This  acceptance,  then,  was, 
to  these  people,  a  fundamental  prerequisite 
condition,  without  which  there  would  have 
been  no  statehood.  Congress  is  vested  with 
absolute  authority  to  admit  states,  and  it 
may  do  so  upon  such  terms  and  conditions  as 
it  choses.  The  Enabling  Art  was  a  proposal 
on  the  part  of  Congress,  which  on  its  accept- 
ance and  a  compliance  with  its  terms,  there 
was  pledged  to  our  people  statehood.  The 
majority  opinion  of  this  court  holds  that  such 
an  irrevocable  compart  was  void,  and  that 
the  people  of  the  state  could  not  lawfully  en- 
ter into  the  same,  and  that  If  they  attempted 
to  do  so  they  could  not  be  bound  thereby,  for 
the  reason  that  It  Involved  the  yielding  of 
a  portion  of  their  sovereignty  which  they 
lacked  the  power  to  do.  Granting  for  the 
sake  of  this  discussion  that  this  is  true,  and 
that  the  compact  feature  must  fall,  yet  It 
must  be  admitted  that  when  the  sovereign 
people  of  the  state  read  the  Enabling  Act  and 
understood  its  meaning,  and  then  elected 
delegates  to  attend  a  convention,  that  in  so 
far  as  they  could  they  approved  and  ratified 
the  same,  knowing  that  one  of  the  acts  which 
the  delegates  selected  by  them  would  be  re- 
quired to  do  In  order  to  secure  and  attain  the 


end  sought  was  the  approval  of  the  act  by 
the  ordinance  irrevocable.  Therefore,  when 
they  selected  their  delegates  and  sent  them 
to  the  Convention,  to  the  extent  which  they 
could,  which  involved  all  the  power  they  pos- 
sessed, they  empowered  them,  and  made  the 
act  of  the  delegates  and  the  Convention  their 
act  Chief  Justice  Marshall  In  the  celebrated' 
case  of  Marbury  v.  Madison,  1  Cranch,  137, 
2  L.  Ed.  60,  said:  "That  the  people  have 
an  original  right  to  establish  for  their  future 
government  such  principles  as  in  their  opin- 
ion shall  most  conduce  to  their  own  happiness,, 
is  the  basis  on  which  the  whole  American 
fabric  has  been  erected."  There  Is  no  power 
in  any  state  superior  to  the  sovereign  will 
of  the  people,  and  when  that  will  Is  express- 
ed and  can  be  understood,  It  is  binding  upon- 
every  governmental  agency  established.  The 
Constitution  of  a  state  is  neither  more  nor 
less  than  law. 

Mr.  Bryce  In  his  excellent  work  on  the- 
Amerlcan  Commonwealth,  vol.  1,  p.  436,  says: 
"A  state  Constitution  is  really  nothing  but  a 
law  made  directly  by  the  people  voting  at  the 
polls  upon  a  draft  submitted  to  them.  The- 
people  of  the  state  when  they  so  vote  act  as 
a  primary  and  constituent  assembly,  just  as- 
If  they  were  all  summoned  to  meet  in  one 
place  like  the  folkmotes  of  our  Teutonic  fore- 
fathers, it  Is  only  their  numbers  that  pre- 
vents them  from  so  meeting  in  one  place,  and 
oblige  the  vote  to  be  taken  in  a  variety  of 
polling  places." 

It  Is  true  It  Is  the  supreme  law,  but  it  i* 
only  law  in  the  end,  and  remains  extant  and 
demands  recognition  to  the  full  extent  its 
makers  will  It  The  government  established 
under  it  is  just  such  as  those  who  ordain  it 
create,  and  that  government  has  Just  such  au- 
thority as  those  establishing  it  invest  in  it 
and  when  the  people  of  the  state  elected  the 
delegates  to  the  Convention  as  authorized  by 
the  Enabling  Art,  their  Instructions  to  them 
to  accept  the  terms  thereof  was  an  invest- 
ment of  complete  and  supreme  authority  from 
all  the  people  to  do  for  them  this  act  The 
purpose  of  their  election  and  prime  duty  was 
to  convene  and  to  pass  the  ordinance  irrev- 
ocable under  which  they  were  authorized  to- 
assemble,  and  with  this  for  a  foundation,  it 
was  then  their  duty  to  write  a  Constitution. 
The  fact  that  this  condition  was  onerous  or 
burdensome  or  one  which  every  elector  of  the 
state  would  have  declined  to  make,  had  he 
had  his  free  and  untrammeled  choice,  is  not 
open  to  assertion,  and  if  it  were,  it  would  in. 
no  wise  change  the  situation. 

The  Supreme  Court  of  the  United  States, 
in  the  case  of  White  v.  Hart,  18  Wall.  646,. 
20  L.  Ed.  685,  referring  to  a  provision  insert- 
ed in  the  Constitution  of  Georgia,  which  it 
was  asserted  was  not  binding  upon  the  state 
because  It  was  adopted  by  dictation  and  co- 
ercion, says:  "The  state  is  estopped  to  as- 
sail It  upon  such  an  assumption.  Upon  the 
same  grounds  she  might  deny  the  validity  of 
her  ratification  of  the  constitutional  amend- 
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menta.  The  action  of  Congress  upon  the 
subject  cannot  be  Inquired  into.  The  case  is 
clearly  one  in  which  the  judicial  is  bound  to 
follow  the  action  of  the  political  department 
of  the  government,  and  is  concluded  by  it." 
Just  as  in  this  case,  we  are  bound  by  it  if 
we  can  ascertain  what  it  Is. 

The  acceptance  of  this  provision  has  been 
variously  denominated  an  ''agreement,"  "con- 
tract," or  "compact,"  but  it  was  such  a  one  as 
the  Supreme  Court  of  the  United  States,  in 
tbe  case  last  cited,  and  in  the  cases  of  New- 
ton v.  Commissioners,  100  U.  S.  548,  25  L. 
Ed.  710,  and  Green  v.  Biddle,  8  Wheat  1,  5 
L.  Ed.  547,  held  to  be  a  governmental  sub- 
ject Involving  public  Interests,  and  that,  al- 
though as  a  compact  it  fell,  a  legislative  act 
concerning  it  was  necessarily  a  public  law. 
So  that,  should  the  compact  or  agreement 
which  it  was  here  sought  to  enter  into  fall 
as  between  the  state  of  Oklahoma  and  the 
government  of  the  United  States,  it  remained 
yet  as  a  law  dictated  and  directed,  passed 
and  adopted  in  accordance  with  the  express 
mandate  of  the  whole  people,  and,  until  ab- 
rogated by  them  in  some  lawful  manner, 
must  be  held  valid  and  binding.  In  accord- 
ance with  the  terms  of  the  act,  and  in  keep- 
ing with  the  command  of  the  people  who 
elected  and  Bent  them  there,  the  delegates  in 
convention  assembled  and  passed  the  ordi- 
nance in  which  it  was  ordained  that  they  ir- 
revocably accepted  the  terms  and  conditions 
of  the  act,  thus  complying  with  the  terms  of 
the  commission  under  which  their  election 
was  authorized  and  the  Convention  held 
Thereafter,  and  in  accordance  with  an  ordi- 
nance duly  passed,  provided  for  in  the  En- 
abling Act,  the  Constitution,  the  creation  of 
which  depended  upon  the  acceptance  of  the 
act  in  question,  was  submitted  to  the  people 
and  adopted.  Thus  we  see  that  we  have  not 
only  the  previous  authorization  of  the  people 
of  the  state  for  the  adoption  of  the  irrevo- 
cable ordinance,  but  we  have  in  substance  its 
subsequent  ratification,  for  in  the  adoption 
of  tbe  Constitution  the  people  ratified  the 
acts  of  the  Convention  upon  which  its  adop- 
tion depended.  Here,  then,  is  a  double  mani- 
festation on  the  part  of  the  people  of  their 
will  in  reference  thereto.  The  terms  of  the 
Constitution,  aside  from  those  provided  for 
in  tbe  Enabling  Act,  were  unknown  to  the 
people  of  the  state  prior  to  their  being  fram- 
ed by  the  Convention,  and  submitted  for 
adoption,  so  that  the  Constitution  itself  has 
less  evidence  of  sanction  at  the  hands  of  the 
people  of  the  state  than  had  this  irrevocable 
ordinance,  for  this  was  not  only  known  when 
tbe  Convention  submitted  its  work*  to  the 
people  for  their  adoption  or  rejection,  but  it 
was  known  that  its  adoption  was  the  sine 
qua  non  to  any  Constitution  or  any  state  at 
the  time  of  the  meeting  of  the  people  in  the 
districts  and  the  selection  of  the  men  to  pre- 
pare and  write  the  Constitution.  We  are 
told,  however,  that  It  must  fall  as  a  com- 
pact, and  that  involving  a  political  and  gov- 


ernmental subject,  and  hence  sovereignty, 
that  the  people  of  the  state  could  not  barter 
it  away  for  statehood;  that  they  could  not 
as  to  it  irrevocably  bind  themselves  to  Con- 
gress nor  against  themselves.  Granted ;  but 
as  we  have  seen,  in  the 'case  of  Newton  t. 
Commissioners,  supra,  and  the  other  cases 
cited,  it  remains  with  us  as  a  law  of  some 
kind  Now,  let  us  see  what  kind  of  a  law 
It  Is.  The  people  of  the  state  ordained  as 
plainly  as  it  was  possible  for  them  to  do, 
that  It  was  an  irrevocable  law.  That  Is,  as 
plainly  and  as  far  as  they  could,  they  said 
to  each  other,  the  people  of  the  United  States, 
and  the  world,  we  will  here  make  a  law 
which,  until  1918,  we  agree  we  shall  be  un- 
able to  repeal.  It  shall  be  to  us  and  our  peo- 
ple irrevocable.  It  Is  a  plight,  a  compact,  an 
agreement,  and  we  pledge  our  sovereign  will 
to  respect  it  as  such.  By  doing  this  we  will 
be  permitted  by  our  sister  states  to  relieve 
ourselves  of  the  conditions  under  which  we 
have  for  many  years  travailed,  and  enjoy  tbe 
rights  and  privileges  of  the  other  states  of 
the  Union.  We  will  adopt  and  accept  this, 
and  then  we  shall  be  permitted  to  send  two 
Senators  and  five  Representatives  to  the 
Congress  of  the  states.  We  will  adopt  this, 
and  shall  receive  as  a  bounty  from  the  states 
of  the  Union,  $5,000,000.  If  we  adopt  this 
we  shall  receive  almost  untold  millions  In 
public  lands  belonging  to  the  people  of  tbe 
Union.  These  are  some  of  the  things  which 
will  come  to  us  and  our  state  by  its  accept- 
ance, and  we  give  our  pledge  and  word  to  an 
that  we  will  abide  by  it  For  the  sake  of  ar- 
gument as  we  have  seen,  I  grant  that  the  Ir- 
revocable part  of  It  must  fall  so  far  as  tbe 
people  of  the  state  In  their  sovereign  capaci- 
ty Is  concerned.  I  grant  that  they  did  not 
legally  bind  themselves.  I  grant  and  yield 
all  of  this,  but  I  assert  that  the  people,  al- 
though unable  to  bind  themselves  in  tbe  pas- 
sage and  adoption  of  this  act  have  Intended 
to  and  have  bound  their  agencies  and  even- 
department  of  government  which  they  estab- 
lished, and  have  proclaimed  that  they  desir- 
ed to  reserve  the  right  to  themselves  by  their 
votes  to  locate  their  state  capital.  And  the 
fact  that  they  limited  the  power  of  the  Leg- 
islature to  the  calling  of  the  election  there- 
on, reinforces  the  argument  that  tbe  people 
did  not  intend  that  body  to  act  finally.  They 
have  done  this  because  they  could  do  it  and 
because  the  plain  written  language  of  tbe 
law  which  they  passed  has  done  it  On  this 
point  Mr.  Jameson  in  his  standard  work  on 
Constitutional  Conventions  (4th  Ed.)  I  351 
p.  842,  discussing  the  question  as  to  toe 
extent  that  the  people  could  be  bound  by  or- 
dinances of  a  constitutional  convention,  and 
speaking  of  the  possibility  of  the  sovereign 
people  to  limit  or  restrict  itself,  said:  "It 
(the  Convention)  may  recommend  constitu- 
tional provisions,  which,  if  adopted  and  pat 
in  force  by  the  sovereign,  win  bind  tbe  lat- 
ter, so  far  forth  as  it  can  be  bound  at  all 
but  in  that  case  it  would  be  the  aortreiga 
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which  would  limit  or  restrict  itself,  not  the 
Convention  which  would  bind  It  And  that 
the  sovereign  can  limit  or  restrict  Itself  is  a 
well-settled  principle.  The  bonds,  however, 
by  which  it  can  bind  Itself,  are  doubtless 
only  moral  ones,  since  under  whatever  lim- 
itations the  nation  may  have  placed  Itself  by 
voluntary  regulation,  it  has  evidently  at  all 
times  the  physical  ability  to  disregard  them. 
In  one  view,  however,  these  bonds  are  of  im- 
mense practical  efficacy;  it  is  only  the  sov- 
ereign body  which  can  disrupt  them  with  Im- 
punity. Its  servants,  the  various  depart- 
ments of  the  government,  are  obliged  to  re- 
spect them  or  render  themselves  obnoxious 
to  punishment  for  disobedience." 

In  this  case  it  must  be  conceded  that  the 
sovereign  body  of  the  people,  while  possess- 
ing the  physical  ability  to  disregard  the  mor- 
al obligations  which  it  has  assumed,  has  done 
all  that  it  could  to  irrevocably  bind  every  de- 
partment that  it  could  bind,  and,  as  Is  said 
by  Mr.  Jameson,  its  servants  and  the  various 
departments  of  government  are  bound  be- 
cause the  sovereign  had  the  power  to  bind 
them,  and,  if  they  ignore  it,  they  thereby  ren- 
der themselves  obnoxious  to  punishment 
Nor  would  this  part  of  the  act  fall  because 
another  element  or  portion  is  unconstitution- 
al and  unenforceable,  provided  the  constitu- 
tional and  unconstitutional  provisions  are 
severable  and  distinct  and  the  presumption 
not  obtaining  that  the  constitutional  portion 
would  not  have  been  adopted  had  the  law- 
making body  foreseen  that  the  balance  would 
have  been  held  Invalid.  The  universal  rule 
on  this  proposition  is  laid  down  in  volume  1 
of  Lewis'  Sutherland  Statutory  Construction 
(2d  Ed.)  at  section  296,  as  follows:  "Where 
a  part  only  of  a  statute  Is  unconstitutional 
and  therefore  void,  the  remainder  may  still 
have  effect  under  certain  other  conditions. 
The  court  is  not  warranted  in  declaring  the 
whole  statute  void  unless  all  the  provisions 
are  connected  in  subject-matter,  depend  on 
each  other,  were  designed  to  operate  for  the 
same  purpose,  or  are  otherwise  so  dependent 
in  meaning  that  it  cannot  be  presumed  that 
the  Legislature  would  have  passed  one  with- 
out the  other.  The  constitutional  and  uncon- 
stitutional provisions  may  even  be  expressed 
In  the  same  section,  or  even  in  the  same  sen- 
tence, and  yet  be  perfectly  distinct  and  sepa- 
rable, so  that  the  first  may  stand  though  the 
last  fall." 

It  is  unnecessary  to  cite  authorities  to  sup- 
port a  proposition  so  well  established,  but 
the  following  among  a  large  number  of  oth- 
ers cited  to  support  the  text  are  noted :  Com- 
monwealth v.  Hltchings,  5  Gray  (Mass.)  482; 
Robinson  v.  Bid  well  et  aL,  22  Cal.  370;  In 
re  Abel,  10  Idaho,  288,  77  Pac.  621;  Peuple 
ex  reL  v.  Kenney  et  al.t  06  N.  Y.  204.  See, 
also,  In  re  County  Com'rs  of  Seventh  Judi- 
cial District  22  Okl.  435,  08  Pac.  557. 

The  Court  of  Appeals  of  New  York,  in  the 
case  of  People  ex  rel.  v.  Kenney  et  al.,  supra, 
In  the  syllabus  laid  down  the  rule  as  follows: 


The  fact  that  part  of  a  statute  Is  uncon- 
stitutional does  not  authorize  the  court  to 
adjudge  the  remainder  void,  unless  the  pro- 
visions are  so  interdependent  that  one  can- 
not operate  without  the  other,  or  so  related 
in  substance  and  object  that  it  is  Impossible 
to  suppose  that  the  Legislature  would  have 
passed  the  one  without  the  other.  The  ques- 
tion is  not  whether  the  good  and  bad  portions 
are  in  the  same  section,  but  whether  they  are 
essentially  and  inseparably  connected  in  sub- 
stance. If,  when  the  unconstitutional  por- 
tion is  stricken  out  that  which  remains  Is 
complete  in  Itself,  and  capable  of  being  ex- 
ecuted in  accordance  with  the  apparent  leg- 
islative intent  wholly  independent  of  that 
which  was  rejected,  it  must  be  sustained." 

In  the  present  case  it  is  not  only  not  im- 
possible to  suppose  that  the  Convention  or 
people  would  have  passed  one  section  or  ele- 
ment of  this  ordinance  without  the  other,  but 
it  is  impossible  to  suppose  from  the  nature  of 
the  case,  that  they  would  have  done  other- 
wise than  they  did,  had  they  known  and  fore- 
seen that  they  would  be  held  to  be  unable 
to  bind  themselves.  Under  the  plain  lan- 
guage of  the  act  they  not  only  made  it  ir- 
repealable  as  to  the  Legislature  and  all  other 
of  their  agencies,  but  they  made  it  irrevoca- 
ble as  to  themselves,  which  would  include  all 
of  the  subordinate  authorities.  This  being 
true,  and  expressing  a  willingness  to  bind 
all  the  sovereignty,  tbere  can  be  no  doubt  of 
their  willingness  and  intention  to  bind  all  its 
parts  and  all  of  the  agencies  to  whom  they 
had  parceled  it  So  that  should  the  act  fall 
as  a  compact  and  should  it  fall  as  an  ir- 
repealable  law  as  to  the  people  themselves, 
why  are  not  the  portions  not  unconstitutional 
still  left  as  a  law  valid  and  enforceable 
against  everybody  but  the  people? 

It  is  not  contended  or  insisted  that  the  act 
of  the  people  in  retaining  within  their  own 
hands  the  right  and  the  power  to  locate  their 
state  capital  was  void;  it  is  a  power  which 
always  has  existed  and  is  generally  dealt 
with  by  Constitutional  Conventions  in  organ- 
izing a  state  government  and  it  Is  admitted 
that  it  is  some  kind  of  a  law,  but  assumed  to 
be  a  statute,  and  hence  subservient  to  the 
will  of  the  Legislature.  Viewing  it  as  I  do, 
that  it  is  not  to  be  classed  as  a  statute,  I  in- 
vite attention  to  the  classification  in  which 
such  laws  have  usually  been  placed  by  law- 
writers  and  Jurists. 

Mr.  George  P.  Tucker,  lecturer  on  Inter- 
national Law  in  the  Boston  University 
School  of  Law,  and  author,  and  who  pre- 
pared the  article  on  Constitutional  Law  in 
Cyc  (8  Cyc  724),  speaking  in  reference  to 
the  ordinances  and  schedules  appended  to 
Constitutions,  says:  "Ordinances  and  sched- 
ules appended  to  Constitutions  are  generally 
a  part  of  the  fundamental  law  and  binding 
upon  all  the  departments  of  the  state." 

Mr.  Black  In  his  Law  Dictionary,  at  page 
855,  defines  the  word  "Ordinance,"  as  follows: 
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"A  rule  established  by  authority ;  a  permanent 
rule  of  action ;  a  law  or  statute  In  a  more 
limited  sense,  the  term  Is  used  to  designate 
the  enactments  of  the  legislative  body  of  a 
municipal  corporation.  The  name  has  also 
been  given  to  certain  enactments,  more  gen- 
eral In  their  character  than  ordinary  stat- 
utes, and  serving  as  organic  laws,  yet  not  ex- 
actly to  be  called  'Constitutions.*  Such  was 
the  'Ordinance  for  the  government  of  the 
northwest  territory,*  enacted  by  Congress  in 
1787." 

In  this  connection,  however,  I  may  say 
that  I  am  rather  indifferent  to  classification 
and  terminology.  Lincoln  once  said,  "Suppose 
we  call  a  dog's  tall  a  leg,  how  many  legs 
would  he  have?"  To  call  this  act  by  one 
name  or  another  will  neither  raise  it  nor  low- 
er it  from  the  exact  standard  which  it  pos- 
sesses. If  it  is  as  to  the  legislators  of  the 
state  an  irrepealable  enactment,  then  they 
cannot  destroy  it  If  It  is  a  void  or  as  to 
them  a  repealable  ordinance,  then  no  ob- 
structions meet  them  in  dealing  with  it.  It 
was,  however,  as  we  have  seen,  an  act  of  law 
called  an  ordinance,  authorized  and  required 
by  act  of  Congress,  and  passed  on  the  demand 
of  the  people  of  the  state  by  the  Convention, 
assembled  at  their  behest  for  the  purpose  of 
passing  it,  and  in  which  it  is  declared  when 
reduced  to  its  lowest  possible  terms,  that  we 
reserve  unto  ourselves  the  right  to  deal  with 
this  particular  subject  Had  the  people  the 
right  and  power,  and  did  they  when  they 
thus  spoke,  pass  the  act  as  a  law  and  make 
it  a  part  of  the  fundamental  law  of  the  state, 
and  did  they  accomplish  the  purpose  and  the 
end  which  they  there  sought  or  may  one  of 
their  agencies,  contrary  to  their  express  will, 
strike  it  down?  The  answer  to  this  depends 
upon  the  powers  of  the  Convention.  Let  us 
therefore  investigate  them  to  see  if  they 
support  the  assumptions  heretofore  indulged. 
Constitutional  Conventions  may,  with  refer- 
ence to  their  powers,  be  divided  into  two 
great  classes.  First  there  is  the  revolution- 
ary or  spontaneous  convention  which  arises 
out  of  a  call  by  the  people.  These  bodies 
have  at  different  times  assembled  to  write 
and  adopt  Constitutions,  and  the  people  ac- 
quiescing in  them,  without  a  submission  of 
their  provisions  for  their  adoption  or  rejec- 
tion, have  enabled  their  work  to  pass  for  the 
Constitution  of  the  state.  These  bodies  as- 
sumed the  power  to  definitely  legislate,  and 
their  acts  stood  and  were  valid  because  the 
people  acquiesced  therein;  and  no  body  has 
ever  claimed  an  ordinary  Legislature  could 
repeal  them.  Then,  there  Is  a  second  class 
which  are  conventions  called  In  accordance 
with  law,  and  these  bodies  have  uniformly 
possessed  just  the  power  to  do  the  things 
which  the  law  of  their  being  granted  them 
the  right  and  the  authority  to  do.  Where 
they  were  authorized  to  frame  a  Constitution 
and  to  submit  the  same  to  the  people  of  the 
Btate  for  adoption  or  rejection,  and  this  was 
the  limit  and  scope  of  their  authority,  any 


act  of  theirs  not  adopted  and  accepted  by 
the  people  has  very  generally  been  held  to  be 
without  force  or  authority,  but  the  acts  of 
these  bodies  when  not  required  to  be  sub- 
mitted, if  within  the  scope  of  the  warrant  or 
law  under  which  tuey  were  called,  have  been 
complete,  final,  and  binding.  Mr.  Jameson, 
at  section  367  of  his  work  cited  above,  says: 
"We  have  seen  that  both  Conventions  and 
Legislatures  are  agencies  appointed  by  the 
sovereign  for  purposes  of  its  own,  connected 
with  the  formation,  the  renewal,  or  the  op- 
eration of  government  the  function  of  each 
being  a  legislative  one;  that  to  the  former 
are  intrusted  certain  duties  relating  to  the 
framing  of  the  fundamental  laws,  extending 
in  some  cases,  according  to  their  commis- 
sions, to  the  definitive  enactment  of  them." 

Hence,  according  to  the  commission  of  the 
Convention,  it  may  definitively  enact  funda- 
mental laws  by  which  the  people  will  be 
governed;  this  because  the  law  of  their  be- 
ing permitted  or  required  It  It  Is  to  be 
noted  that  Mr.  Jameson  uses  the  phrase 
"fundamental  laws,"  and  states  that  a  Con- 
stitutional Convention,  according  to  its  com- 
mission, may  be  intrusted  with  the  duty  of 
definitely  enacting  them.  There  Is  no  ques- 
tion in  the  minds  of  any  that  had  the  ordi- 
nance in  question  been  embodied  within  our 
Constitution  and  made  a  part  of  it  that  the 
Legislature  could  not  have  repealed  it  It 
would  have  been  placed  where  It  would  have 
required  a  vote  of  the  people  to  have  chang- 
ed It  Did  not  the  fact  then  that  the  Con- 
stitutional Convention  was  empowered  with 
the  authority  and  held  a  commission  author- 
izing it  to  definitively  and  finally  pass  this, 
as  an  irrepealable  act  vest  it  with  the  power 
to  do  so  and  to  make  of  it  as  is  termed  by 
Mr.  Jameson  and  other  law  writers,  a  "fund- 
amental law"?  It  is  solely  a  question  of 
power.  Out  of  157  state  Constitutions  which 
had  been  adopted  in  whole  or  In  part  by  the 
different  states  of  the  Union  up  to  the  time 
when  Mr.  Jameson  issued  the  fourth  edition 
of  his  book,  44  thereof  were  adopted  either 
under  enabling  acts  of  Congress,  or  acts  of 
the  Legislature  authorizing  the  Convention 
assembled  to  adopt  finally  its  act  or  acts  as 
the  Constitution  for  the  people  whom  they 
served.  Their  acts  were  like  the  acts  of  this 
Convention  on  the  ordinance  within  the 
terms  of  the  law  of  their  being,  and  were 
valid  and  binding  solely  because  of  that  fact 
The  question  now  before  us  was  raised  in 
the  Supreme  Court  of  Mississippi  in  the  case 
of  Sproule  v.  Fredericks,  69  Miss.  898,  11 
South.  472,  wherein  a  part  of  a  Constitution 
prepared  by  a  state  Convention  and  not  sub- 
mitted to  the  people,  but  promulgated  as  the 
act  of  the  convention  under  legislative  au- 
thority, was  assailed  on  the  ground  that  it 
had  not  been  submitted  to  and  adopted  by 
the  people. 

Speaking  to  this  question  in  the  case  noted, 
Justice  Woods  said:  "The  validity  of  the 
Constitution  of  1890  Is  called  into  question  by 
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counsel  for  appellee,  In  a  supplemental  brief 
filed  recently,"  by  consent  of  the  court,  and, 
as  the  challenge  meets  us  on  the  threshold 
of  the  case,  we  proceed  at  once  to  Its  consid- 
eration, briefly.  In  support  of  this  view  of 
the  invalidity  of  the  Constitution,  two  prop- 
ositions are  asserted:  (1)  A  Constitutional 
-Convention  has  power  only  to  prepare  or 
frame  the  body  of  a  Constitution,  and  that 
when  prepared  or  framed  the  Instrument  is 
of  no  force  or  effect  until  ratified  by  a  popu- 
lar vote  of  the  people,  and  the  Constitution 
of  1880,  having  never  been  submitted  to  or 
ratified  by  the  people.  Is  Invalid ;  and  (2)  the 
changes  made  by  the  Constitution  In  the  basis 
of  suffrage  are  violative  of  the  act  of  Con- 
gress readmitting  the  state  of  Mississippi  in- 
to the  Union  In  the  year  1870,  and  Invalidate 
that  Instrument  With  confidence,  we  reject 
both  propositions  as  unsound.  It  will  be  re- 
membered that  the  case  at  bar  Is  free  from 
the  difficulties  which  are  supposed  by  some 
writers  to  arise  out  of  a  failure  or  refusal 
•of  a  Constitutional  Convention  to  yield  to  the 
direction  of  the  Legislature  which  summoned 
it  that  the  Constitution  framed  shall  be  sub- 
mitted to  the  people  for  ratification.  The  act 
of  the  Legislature  which  provided  for  the 
assembling  of  the  Constitutional  Convention 
of  1890  declared  that  the  end  sought  to  be 
attained,  the  work  to  be  done,  was  the  revi- 
sion and  amendment  of  the  Constitution  of 
1860,  or  the  enactment  of  a  new  Constitu- 
tion; and  it  did  not  attempt  to  limit  the 
powers  of  the  Convention  by  imposing,  or 
seeking  to  Impose,  upon  that  sovereign  tribu- 
nal the  mere  legislative  will  that  the  Consti- 
tution enacted  should  be  submitted  to  the 
people  for  ratification.  We  have  simply  the 
case  of  a  Constitutional  Convention  enacting 
-a  new  Constitution,  and  putting  it  Into  effect 
without  an  appeal  to  the  people,  In  strict  con- 
formity to  the  legislative  call  which  assem- 
bled It  We  have  spoken  of  the  Constitu- 
tional Convention  as  a  sovereign  body,  and 
that  characterization  perfectly  defines  the 
correct  view,  In  our  opinion,  of  the  real  na- 
ture of  that  august  assembly.  It  is  the  high- 
est legislative  body  known  to  freemen  in  a 
representative  government  It  is  supreme  in 
its  sphere.  It  wields  the  powers  of  sover- 
eignty, specially  delegated  to  it  for  the  pur- 
pose and  the  occasion,  by  the  whole  electoral 
body,  for  the  good  of  the  whole  common- 
wealth. The  sole  limitation  upon  its  powers 
Is  that  no  change  In  the  form  of  government 
shall  be  done  or  attempted.  The  spirit  of  re- 
publicanism must  breathe  through  every  part 
of  the  framework,  but  the  particular  fashion- 
ing of  the  parts  of  this  framework  Is  confided 
to  the  wisdom,  the  faithfulness,  and  the  pa- 
triotism of  this  great  convocation,  represent- 
ing the  people  in  their  sovereignty.  The  the- 
orizing of  the  political  essayist  and  the  legal 
doctrinaire,  by  which  It  Is  sought  to  be  estab- 
lished that  the  expression  of  the  will  of  the 
Legislature  shall  fetter  and  control  the  Con- 
stitution-making body,  or,  In  the  absence  of 


such  attempted  legislative  direction,  which 
seeks  to  teach  that  the  Constitutional  Con- 
vention can  only  prepare  the  frame  of  a  Con- 
stitution and  recommend  it  to  the  people  for 
adoption,  will  be  found  to  degrade  this  sover- 
eign body  below  the  level  of  the  lowest  tribu- 
nal clothed  with  ordinary  legislative  powers. 
This  theorizing  will  reduce  that  great  body, 
which  In  our  state,  at  least  since  the  begin- 
ning of  its  existance,  except  for  a  single  brief 
interval,  in  an  exceptional  period,  by  custom 
and  the  universal  consent  of  the  people,  has 
been  regarded  as  the  repository  and  executor 
of  the  powers  of  sovereignty,  to  a  mere  com- 
mission, stripped  of  all  power  and  authorized 
only  to  make  a  recommendation.'' 

To  pass  this  ordinance,  then,  was  within 
the  authority  granted  to  and  vested  in  the 
Convention,  and  to  say  that  any  authority 
less  than  the  people  can  repeal  it  will,  as  is 
said  by  the  court  from  which  we  last  quot- 
ed, "degrade  this  sovereign  body"  of  a  Consti- 
tutional Convention  "below  the  level  of  the 
lowest  tribunal  clothed  with  ordinary  legisla- 
tive powers,"  for  this  Is  necessarily  Involved 
in  the  assumption  that  the  act  can  be  repeal- 
ed by  the  Legislature.  Mr.  Jameson  at  sec- 
tion 103  of  his  work  speaks  to  the  same  sub- 
ject but  with  greater  particularity  upon  the 
definite  proposition  now  before  us.  He  says : 
"Besides  schedules,  there  are  appended  to 
many  Constitutions  acts  adopted  by  Conven- 
tions, called  'ordinances.'  Not  all  ordinances, 
however,  are  so  appended,  or  have  any  direct 
relation  to  Constitutions.  They  are  In  their 
nature  resolutions  of  the  bodies  adopting 
them,  but  taking  the  name  'ordinances,'  to 
distinguish  them  from  the  similar  acts  of 
legislative  bodies,  denominated  'resolutions,' 
which  may  be  adopted  by  the  Houses  sever- 
ally or  jointly.  Within  the  scope  of  the  pow- 
ers of  a  Convention,  ordinances  may  be  valid 
and  effectual  according  to  their  terms  and 
purpose.  If  they  are  employed  to  provide  for 
temporary  emergencies  of  the  Convention, 
and  do  not  transcend  the  limits  of  its  powers 
as  defined  or  implied  in  the  act  calling  it, 
they  are  valid.  If  they  are  appended  to  the 
Constitution,  and  with  it  are  submitted  to  the 
people  for  adoption  or  rejection,  when  sub- 
mission Is  not  dispensed  with,  and  with  It 
adopted,  they  are  as  valid  as  any  part  of  the 
Constitution,  and  are  equally  binding  upon 
the  various  departments  of  the  government" 

If  Mr.  Jameson  may  be  considered  an  au- 
thority upon  the  power  which  may  be  law- 
fully exercised  by  constitutional  conventions, 
and  If  authority  should  be  deemed  necessary 
for  that  which  appears  to  be  so  manifestly 
self-evident,  in  the  foregoing  quotation,  we 
have  an  absolute  expression  covering  this 
question.  Of  the  authorized  ordinances  pass- 
ed by  the  Convention,  I  repeat  "if  they  are 
appended  to  the  Constitution,  and  with  it  are 
submitted  to  the  people  for  adoption  or  re- 
jection"— now,  mark  you — "when  submission 
is  not  dispensed  with,  and  with  it  adopted, 
they  are  as  valid  as  any  part  of  the  Const!- 
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tntlon,  and  are  equally  binding  upon  the  vari- 
ous^ departments  of  the  government"  This 
sentence  then,  reading  It  with  particular  ref- 
erence to  the  subject  before  us,  means,  as  I 
view  it,  that  if  the  authorized  ordinances  are 
adopted  by  a  Convention  with  vested  author- 
ity to  adopt,  they  are  as  valid  as  any  part 
of  the  Constitution,  and  are  equally  binding 
upon  the  various  departments  of  the  govern- 
ment. Some  stress  seems  to  be  placed  on 
whether  the  ordinance  is  appended  to  the 
Constitution.  We  see  no  force  in  this.  Cer- 
tainly, the  mere  clerical  act  of  appending  the 
paper  containing  the  written  ordinance  to 
the  document  would  give  it  no  weight  it 
would  lack  in  the  absence  of  this.  The  ques- 
.  tion  is,  did  the  power  exist  to  adopt  it,  and 
was  it  adopted  by  the  Convention  and  not 
where  some  clerk  of  that  body  placed  it?  To 
have  appended  this  ordinance  to  the  Consti- 
tution (if  it  was  not  done)  would  not  have  giv- 
en it  any  element  it  did  not  have  without 
that  act,  for  it  was  not  intended  to  be  voted 
on  by  the  people,  but  to  be  definitively  en- 
acted by  the  Convention.  The  certificate  of 
the  President  of  the  Convention  shows  that 
the  ordinance  "passed  and  engrossed,  was  en- 
grossed with  the  engrossed  copy  of  the  Con- 
stitution on  parchment,  was  read  as  engross- 
ed and  roll  call  had  thereon  and  the  same 
duly  authorized  by  a  majority  of  the  votes 
of  all  the  delegates  elected  to  and  constitut- 
ing this  Convention."  If  a  Constitutional 
Convention  may  adopt  a  Constitution  for  a 
people  because  the  law  calling  it  together 
authorizes  it  to  do  it,  and  its  act  be  final 
without  submission  to  the  people,  then  there 
is  no  reason  In  logic  or  law  why  it  cannot 
do  so  on  less  than  a  Constitution  and  Its  act 
likewise  be  final.  To  hold  otherwise,  as  I 
view  it,  violates  the  fundamental  principles 
recognized  by  every  state  in  the  Union ;  vio- 
lates the  plainest  dictates  of  reason,  to  say 
nothing  of  the  authorities  which  have  spoken 
on  the  subject 

The  ancient  case  of  Kamper  v.  Hawkins,  1 
Va.  Cas.  20,  decided  In  1793,  contains  a  dis- 
cussion of  the  question  which  is  before  us, 
which,  while  not  Involving  ordinances  of  a 
Convention  created  as  was  ours,  presents  and 
confirms  the  views  we  have  here  expressed  in 
reference  to  the  binding  force  of  ordinances 
passed  with  the  intention  that  they  should 
arise  to  the  dignity  of  fundamental  law. 
Manifestly  as  appears  from  the  case  an  at- 
tempt had  been  made  as  in  this  Instance  to 
abrogate  by  legislative  act  one  of  the  ordi- 
nances passed  by  the  Convention  of  1776. 
The  deputies  or  delegates  comprising  this 
Convention  were  chosen  by  the  people,  and 
the  authority  given  them  was  "to  consult  of 
and  take  care  of  their  most  valuable  inter- 
ests." The  Convention  thus  called  establish- 
ed a  Bill  of  Rights  and  a  Constitution  which 
was  not  submitted  to  the  people  for  their  ap- 
proval, adoption,  or  rejection.  In  the  consid- 
eration of  the  question  of  whether  one  of 
the  ordinances,  so  called,  passed  by  this  Con- 


vention, was  subject  to  repeal  by  the  Legisla- 
ture, Judge  Nelson,  discussing  this  question, 
said :  "But  it  may  be  objected  that  although 
the  Legislature  would  be  bound  by  a  funda- 
mental regulation,  made  by  a  convention  or 
other  body  delegated  expressly  for  such  a 
purpose,  the  body  who  formed  this,  not  hav- 
ing been  thus  specially  appointed— this  act 
possesses  not  sufficient  sanctity;  but  is  an 
act  equal  only  to  those  of  a  common  Legisla- 
ture, because  some  acts  passed  in  the  same 
session  are  confessedly  so.  Here  let  It  be 
remembered  that  the  question  is  not  whether 
the  people  can  change  it  but  whether  the 
Legislature  can  do  so.  As  to  the  powers  of 
the  Convention,  this  body  seems  to  have  been 
appointed  not  only  to  see  that  the  common- 
wealth sustained  no  injury,  but  also  to  con- 
sult In  general  for  the  public  good,  and  in 
such  a  crisis  as  that  at  which  our  govern- 
ment was  formed,  those  who  are  delegated 
have  authority  more  extensive  than  a  Legis- 
lature appointed  under  a  government  one  ob- 
ject of  which  is  to  restrain  that  as  well  as 
the  other  departments;  whereas  in  the  for- 
mer case  the  people  alone  can  decide  wheth- 
er these  powers  have  been  strained  too  far. 
As  to  some  acts  of  the  same  session  being 
temporary  and  others  revocable  by  the  Legis- 
lature, I  answer  that  the  subject-matter  of 
them  will  evince  which  are  intended  to  be 
of  this  nature,  and  if  any  were  designed  to 
be  permanent  they  must  be  so  until  changed 
by  the  people,  unless,  indeed,  calling  these 
ordinances  and  the  other  a  Constitution  suf- 
ficiently manifest  a  design  that  this  should 
be  of  a  higher  authority  than  those." 

From  the  facts  of  the  case  and  this  discus- 
sion, it  will  be  seen  that  although  the  ordi- 
nance passed  by  that  Convention  waa  not 
embodied  in  the  Constitution  itself,  the  court 
in  the  consideration  thereof  held,  as  we  have 
seen,  that  if  it  was  designed  to  be  permanent 
it  would  be  so  until  changed  by  the  people, 
unless,  as  is  suggested,  the  calling  of  one 
class  of  enactments  of  the  Convention  "ordi- 
nances," and  the  other,  the  "Constitution," 
would  manifest  a  different  design.  Judge 
Roane  also  delivered  an  opinion  for  the 
court  He  manifestly  classed  these  so-called 
ordinances  as  part  of  the  Constitution,  for 
discussing  the  question  before  the  court  in 
that  case  he  says:  "This  Constitution  is 
sanctioned  by  the  consent  and  acquiescence 
of  the  people;  and  it  is  admitted  by  the 
most  universal  opinion  of  the  people,  by  the 
repeated  adjudications  of  the  courts,  and 
by  many  declarations  of  the  Legislature  it- 
self, to  be  of  superior  authority  to  any  op- 
posing act  of  the  Legislature."  Judge  Nel- 
son in  his  discussion  seemed  to  consider 
that  the  Legislature  would  be  bound  by  what 
he  terms  "a  fundamental  regulation  made  by 
a  convention."  This  appears,  so  far  aa  we 
have  been  able  to  discover,  the  earliest  de- 
nomination of  that  class  of  laws  passed  by  a 
Constitutional  Convention  other  than  either 
the  election  ordinance,  the  schedule,1  or  the 
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Constitution  itself,  as  a  fundamental  regula- 
tion or  a  fundamental  law  as  these  provi- 
sions have  been  called  by  later  text-writers 
and  jurists.  The  rule  laid  down  in  the  fore- 
going case  that  the  intention  of  the  Constitu- 
tional Convention  would  prevail  receives  fur- 
ther support  in  a  later  case  from  the  Court 
of  Appeals  of  Virginia — the  Richmond  May- 
oralty Case,  19  Grat  (Va.)  673,  712,  decided 
in  1870.  This  case  is  approvingly  cited  and 
quoted  from  by  the  same  court  in  the  later 
case  of  Willis  et  al.  v.  Kalmbach  et  aL  (1909) 
109  Va.  475,  64  8.  E.  342,  21  L.  R.  A.  (N.  S  J 
1009,  from  which  we  extract  the  following: 
"It  is  true  that  in  the  interpretation  of  all 
writings  words  must  be  construed  with  ref- 
erence to  their  plain  and  ordinary  meaning, 
and,  if  possible,  every  word  must  be  given  its 
due  force  and  effect;  but  in  the  effort  to  give 
to  words  their  due  force,  we  must  not  lose 
sight  of  other  parts  of  the  instrument,  but 
each  part  must  be  construed  with  reference 
to  the  whole,  so  as  to  make  it  harmonious 
and  sensible  as  a  whole.  As  was  said  by 
Judge  Moncure  in  the  Richmond  Mayoralty 
Case,  19  Grat  (Va.)  712:  'The  office  of  a 
schedule  is  to  provide  for  a  transition  from 
the  old  to  the  new  government,  and  to  ob- 
viate Inconveniences  which  would  otherwise 
arise  from  such  transition.'  Elsewhere  in 
the  same  opinion  it  is  said  that,  If  a  Conven- 
tion in  framing  the  schedule  should  plainly 
show  an  intention  to  place  any  of  its  provi- 
sions beyond  the  control  of  the  Legislature, 
such  provisions,  being  the  act  of  the  repre- 
sentatives of  the  sovereignty  of  the  state 
without  any  constitutional  restrictions,  would 
be  as  effectual  and  binding  as  if  they  were 
embodied  in  the  Constitution  itself.' " 

In  the  case  at  bar  there  were  not  only  no 
constitutional  restrictions,  but  a  positive 
mandate  to  pass  this  ordinance,  and  an  in- 
tention was  plainly  shown  to  place  it  beyond 
the  reach  or  control  of  the  Legislature,  for 
the  provision  is  that  it  shall  be  Irrevocable 
by  even  the  people  themselves. 

The  phrase  applied  to  ordinances  of  this 
character  is  again  placed  in  the  category  of 
"fundamental  law,"  and  receives  recognition 
in  the  case  of  Stewart  et  aL  v.  Crosby,  16 
Tex.  546,  wherein  the  Supreme  Court  in  the 
syllabus  said :  "We  think  it  free  from  doubt 
that  the  ordinance  appended  to  the  Constitu- 
tion is  a  part  of  the  fundamental  law  of 
the  land.  Having  been  framed  by  the  Con- 
vention that  framed  the  Constitution  of  the 
state,  and  adopted  by  the  Convention  and 
the  people,  along  with  the  Constitution,  it  Is 
of  equal  authority  and  binding  force  upon 
the  executive,  legislative,  and  Judicial  depart- 
ments of  the  government  of  the  state,  as  if 
it  had  been  incorporated  in  the  Constitution 
forming  a  component  part  of  It" 

The  ordinance  referred  to  was  attached  to 
the  Constitution  of  1845,  and  was  held,  as 
we  have  noted,  a  part  of  the  "fundamental 
law  of  the  land."  The  Convention  promul- 
gating this  Constitution  claimed  and  had  no 


Independent  legislative  authority.  The  Con- 
stitution promulgated  was  the  one  under 
which  the  republic  of  Ttxas  was  admitted  as 
one  of  the  states  of  the  Union.  It  will  be 
noted  that  the  ordinance  adopted  was  an  or- 
dinance and  not  a  part  of  the  Constitution, 
but  the  Convention,  lacking  independent  leg- 
islative authority  to  pass  a  valid  ordinance 
free  of  its  acceptance  by  the  electors,  sub- 
mitted the  same,  and,  notwithstanding  the 
fact  that  it  was  termed  an  ordinance,  it  was 
held  to  be  of  equal  authority  with  the  Con- 
stitution, binding  upon  the  executive,  legis- 
lative, and  judicial  departments  of  the  state, 
as  if  it  had  been  put  into  the  Constitution 
and  forming  a  component  part  thereof.  In 
the  case  of  Grlgsby  v.  Peak,  57  Tex.  142,  the 
court  passed  upon  the  validity  of  an  ordi- 
nance of  the  Convention  of  1866.  It  does  not 
appear  from  the  opinion  Itself,  just  what  the 
facts  were  in  regard  to  the  calling  of  the 
convention,  but  in  a  later  case,  that  of  Quln- 
lan  v.  Houston  &  T.  C  Ry.  Co.,  89  Tex.  876, 
84  S.  W.  738,  the  court  stated  the  same  as 
follows :  "From  what  has  been  quoted  from 
the  opinion  in  Stewart  v.  Crosby,  supra  (15 
Tex.  546),  it  appears  that  the  ordinance  then 
in  question  was  submitted  with  the  Constitu- 
tion, and  voted  upon  by  the  people.  The  Con- 
vention which  passed  the  ordinance  which 
was  held  valid  in  Grlgsby  v.  Peak  was  call- 
ed by  virtue  of  the  proclamation  of  President 
Johnson.  This  proclamation  did  not  require 
any  part  of  the  work  of  the  Convention  to  be 
submitted  to  the  vote  of  the  people,  and,  in 
our  opinion,  that  Convention,  therefore,  had 
the  power  to  pass  ordinances  without  sub- 
mitting them  for  adoption  to  a  popular  vote." 

To  make  application  of  this  proposition  be- 
fore leaving  this  point,  it  is  to  be  noted  that 
in  the  case  at  bar  the  Constitution  as  a 
whole  was  required  to  be  submitted  to  the 
people,  the  ordinance  Irrevocable  was  not  re- 
quired to  be  submitted,  the  Constitutional 
Convention  was  authorized  by  the  act  creat- 
ing it  to  pass  this  ordinance ;  not  only  wa? 
it  authorized,  but  it  was  required  to  do  so, 
and  the  people  deliberately  elected  it  for  the 
purpose  of  doing  it,  and,  in  line  with  the  au- 
thority just  noted,  the  Convention  had  the 
power  to  pass  this  ordinance  without  sub- 
mitting it  for  adoption  to  a  popular  vote. 
In  the  case  of  Qulnlan  v.  Houston  &  T.  C. 
Ry.  Co.,  supra,  the  court  had  under  consid- 
eration an  ordinance  passed  by  the  Conven- 
tion of  1868,  which  provided  for  a  levy  of  a 
tax  upon  the  people  of  certain  counties  to 
aid  in  the  construction  of  a  railway.  The 
court  held  that  the  ordinance  was  not  valid 
by  reason  of  the  fact  that  the  Convention 
which  passed  it  was  not  authorized  to  def- 
initively legislate,  but  was  required  to  submit 
Its  acts  to  the  people  for  their  ratification. 
The  Convention  in  question  was  provided  for 
by  an  act  of  Congress  of  March  2,  1867,  c. 
153,  14  Stat  428,  and  Act  of  March  23.  1867. 
c  6, 15  Stat  2.  Section  5  of  the  original  act 
provided  for  the  formation  of  a  Constitution 
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which  should  be  ratified  by  a  majority  of  the 
persons  voting  on  the  question  of  ratification. 
No  other  authority  was  granted  the  Conven- 
tion except  to  form  a  Constitution  and  sub- 
mit it  to  the  people.  Section  4  of  the  act  last 
referred  to  provided  In  haec  verba:  "Said 
-Convention,  when  organized;  shall  proceed  to 
frame  a  Constitution  and  civil  government 
■according  to  the  provisions  of  this  act,  and 
the  act  to. which  it  Is  supplementary;  and 
when  the  same  shall  have  been  so  framed, 
said  Constitution  shall  be  submitted  by  the 
Convention  for  ratification  to  the  persons 
registered  under  the  provisions  of  this  act  at 
an  election  to  be  conducted  by  the  officers  or 
persons  appointed  or  to  be  appointed  by  the 
commanding  general,  as  hereinbefore  provid- 
ed," etc. 

The  foregoing  states  the  full  authority  of 
the  Convention,  and  it  will  thus  be  seen  as 
contradistinguished  from  the  Enabling  Act 
of  1906  that  there  was  no  authority  whatso- 
ever granted  to  this  Convention  to  pass  or- 
dinances or  acts  or  constitutional  provisions 
valid  In  themselves  without  submission  to  the 
people,  and  any  act,  ordinance,  or  provision 
passed  and  not  submitted,  would,  in  accord- 
ance with  practically  all  authority  and  all 
reasoning,  be  without  force  and  without  ef- 
fect In  this  case,  the  court  discussing  the 
questions,  spoke  as  follows:  "We  are  of  opin- 
ion, however,  that  the  ordinance  was  not 
valid.  The  Convention  which  met  on  June 
1,  1868,  was  assembled  In  pursuance  of  an 
act  of  Congress  passed  March  23,  1867.  It 
was  called  for  the  purpose  of  framing  a  Con- 
stitution for  the  state,  with  a  view  to  its 
restoration  to  the  Union.  The  Constitution 
to  be  framed  by  it  was  to  be  submitted  for 
ratification  to  a  vote  of  the  people.  See  Act 
Cong.  March  2, 1867,  98  3,  4 ;  2  Paschal's  Dig. 
p.  1093.  The  act  of  Congress  did  not  invest 
the  convention  with  the  power  of  Independ- 
ent legislation.  It  is  true  that  the  question 
of  the  propriety  of  Incorporating  any  specific 
provision  Into  the  fundamental  law  was  for 
the  sole  determination  of  the  Convention. 
But  we  are  of  opinion  that,  when  a  Conven- 
tion is  called  to  frame  a  Constitution,  which 
is  to  be  submitted  to  a  popular  vote  for  adop- 
tion, it  cannot  pass  ordinances,  and  give  them 
validity,  without  submitting  them  to  the  peo- 
ple for  ratification  as  a  part  of  the  Constitu- 
tion. The  delegates  to  such  a  Convention 
are  but  agents  of  the  people,  and  are  restrict- 
ed to  the  exercise  of  the  powers  conferred 
upon  them  by  the  law  which  authorizes  their 
election  and  assemblage.  The  ordinance  of 
the  Convention  In  question  which  divided 
the  state  into  congressional  districts,  and 
that  which  provided  for  a  submission  of  the 
proposed  Constitution  to  a  vote  of  the  people, 
are  appended  to  the  Constitution  as  framed, 
and  the  whole  Is  signed  by  the  President  and 
members  as  one  instrument.  2  Paschal's 
Dig.  pp.  1134,  1135.  Section  1  of  the  latter 
ordinance  contains  the  provision  'that  the 
•Constitution  adopted  by  this  Convention  be 


submitted  for  ratification  or  rejection  to  the 
voters  of  this  state,'  etc  There  Is  no  pro- 
vision for  a  submission  of  the  Independent 
ordinances.  •  •  •  The  Convention  which 
passed  the  ordinance  which  was  held  valid 
in  Grigsby  v.  Peak  was  called  by  virtue  of 
the  proclamation  of  President  Johnson. 
This  proclamation  did  not  require  any  part 
of  the  work  of  the  Convention  to  be  submit- 
ted to  the  vote  of  the  people,  and.  In  our 
opinion,  that  Convention,  therefore,  had  the 
power  to  pass  ordinances  without  submitting 
them  for  adoption  to  a  popular  vote.  The  or* 
dinance  now  under  consideration  was  not 
submitted  to  a  vote,  though  two  others  which 
were  added  to,  incorporated  into,  and  signed 
as  a  part  of  the  Constitution  were  so  sub- 
mitted. Since  the  Convention  could  not  final- 
ly legislate,  and  since  a  vote  of  the  people 
was  necessary  to  make  its  action  effective, 
we  conclude  that  the  ordinance  in  question 
was  Invalid,  and  not  effective  for  any  pur- 
pose." 

The  distinction  which  we  seek  to  here 
make  is  drawn  fully  in  the  preceding  discus- 
sion. It  will  be  noted  that  therein  the  court 
says  that  it  was  of  the  opinion  that  "when  a 
Convention  is  called  to  frame  a  Constitution 
which  is  to  be  submitted  to  a  popular  vote 
for  adoption,  it  cannot  pass  ordinances,  and 
give  them  validity,  without  submitting  them 
to  the  people  for  ratification  as  a  part  of 
the  Constitution."  And  in  reference  to  the 
ordinance  which  was  held  valid  in  Grigsby 
v.  Peak,  it  is  to  be  noted  that  the  Conven- 
tion which  passed  the  same  was  called  by 
virtue  of  the  proclamation  of  President 
Johnson,  that  this  proclamation  did  not  re- 
quire any  part  of  the  work  of  the  Convention 
to  be  submitted  to  the  people  for  ratification, 
and  that  therefore  the  Convention  had  the 
power  to  pass  the  ordinances  in  question 
without  submitting  them  for  adoption  to  a 
popular  vote. 

The  case  of  Plowman  v.  Thornton,  52  Ala. 
559,  Involved  a  consideration  of  the  constitu- 
tionality or  rather  validity  of  an  ordinance 
passed  by  the  Constitutional  Convention  of 
that  state  in  1867.  The  powers  of  the  Con- 
vention which  was  called  under  the  recon- 
struction acts  of  Congress  was  special  and 
limited,  and  it  Is  conceded  that  it  had  no  leg- 
islative power.  An  ordinance  was  adopted 
by  the  Convention  which  was  in  accord  with 
the  warrant  of  its  authority  putting  In  oper- 
ation the  governmental  agencies  which  It  es- 
tablished. This  ordinance  was  not  submitted 
with  the  Constitution  to  the  people,  and  the 
claim  was  that  it  was  invalid  because  not  be- 
ing inserted  in  the  body  of  the  Constitution. 
Discussing  this  question  the  Supreme  Court 
of  that  state,  Chief  Justice  Brickell  speak- 
ing, said:  "If  It  had  been  inserted  in  the 
body  of  the  Constitution,  its  validity  would 
not  have  been  questioned.  It  is  temporary 
in  its  character  and  operation,  and  seems  to 
us  more  properly  the  subject  of  an  ordi- 
nance than  of  Incorporation  in  the  body  of 
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the  Constitution,  in  which  only  permanent 
and  enduring  provisions  should  be  found." 

The  case  of  Washington  v.  Washington, 
69  Ala.  281,  is  one  of  the  extreme  cases  on 
the  subject,  and  has  probably  been  departed 
from,  but  as  it  goes  farther  than  is  here  con- 
tended for,  it  is  noted.  There  was  before  the 
court  for  consideration  the  validity  of  an  or- 
dinance passed  by  the  Constitutional  Con- 
vention, not  submitted  to  the  people,  and  not 
having  been  embraced  within  the  call  of  the 
Convention,  and  yet  Mr.  Chief  Justice  Brlck- 
ell  speaking  for  the  court  said  that  "there  is 
no  room  to  doubt  the  power  of  the  Conven- 
tion to  enact  it,  and  it  belongs  to  a  class  of 
legislation  which,  when  employed  for  such 
beneficent  purposes,  deserves  the  highest  Ju- 
dicial consideration."  In  a  still  later  case, 
Ex  parte  Birmingham  &  Atl.  By.  Co.,  145 
Ala.  514,  42  South.  118,  the  Supreme  Court 
recognized  the  rule  for  which  we  contend  in 
this  opinion.  The  Constitutional  Convention 
of  Alabama  which  assembled  by  virtue  of  an 
act  of  the  Legislature,  enacted  an  ordinance 
providing  for  courthouses  in  certain  counties. 
This  act  provided  that  the  instrument  to  be 
promulgated  by  the  Convention  should  be 
submitted  to  the  electors  for  ratification  or 
rejection,  with  no  power  of  definitive  legis- 
lation. The  ordinance  mentioned  was  not 
submitted  and  voted  upon  by  the  people,  and, 
hence  was  held  void.  This  for  the  plain  rea- 
son that  the  law  under  which  the  Convention 
was  organized  did  not  authorize  its  passage 
and  adoption  by  the  Convention.  The  court 
in  the  consideration  of  this  question  said: 
"The  act  formulating  a  call  of  the  Conven- 
tion, and  which  was  voted  on  by  the  people, 
provided  only  for  'amending  and  revising' 
the  Constitution,  and  section  22  also  required 
that  the  instrument  framed  should  be  sub- 
mitted to  the  people  for  ratification  or  re- 
jection. The  people,  therefore,  In  voting  for 
the  holding  of  a  convention  not  only  limit- 
ed the  powers  of  the  Convention  to  the 
amendment  and  revision  of  the  Constitution 
of  1875,  but  required  that  its  action  be  sub- 
mitted back  to  them.  The  Convention,  real- 
izing the  requirements  placed  thereon  by  the 
powers  calling  it  into  existence,  provided  by 
paragraph  4  of  section  287  tbat  the  Constitu- 
tion be  submitted  to  the  electors  of  the  state 
for  ratification  or  rejection,  but  no  provision 
was  made  for  a  submission  of  the  ordinance 
In  question.  *  *  *  The  Convention,  there- 
fore, had  no  right  to  exercise  the  authority 
of  the  Legislature  and  adopt  the  ordinance 
in  question,  which  was  local  legislation,  pure 
and  simple;  and,  the  adoption  of  said  ordi- 
nance being  unauthorized,  it  could  not  be- 
come binding  unless  ratified  by  the  people." 

The  Supreme  Judicial  Court  of  Massachu- 
setts, speaking  as  to  the  authority  of  the  Con- 
stitutional Convention  in  an  Opinion  to  the 
House  of  Bepresentatives,  6  Cush.  578,  held: 
"If  the  Legislature  should  submit  to  the  peo- 
ple the  expediency  of  calling  a  convention  of 
delegates,  for  the  purpose  of  revising  or  al- 
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tering  the  Constitution  of  the  commonwealth, 
in  any  specified  part  thereof,  and  the  people 
should,  by  the  terms  of  their  vote,  decide  to 
call  a  convention  of  delegates,  to  consider  the 
expediency  of  so  altering  the  Constitution, 
the  delegates  would  derive  their  whole  au- 
thority and  commission  from  such  vote,  and 
would  have  no  right,  under  the  same,  to  act 
upon  and  propose  amendments  in  other  parts 
of  the  Constitution  not  so  specified." 

The  Supreme  Court  of  Arkansas  in  the 
case  of  Bragg  v.  Tuffts,  49  Ark.  554,  6  S.  W. 
158,  speaking  to  the  same  subject,  said: 
"Now  a  convention  called,  for  instance,  to 
frame  a  new  Constitution,  has  no  Inherent 
right  to  legislate  about  matters  of  detail. 
All  of  the  powers  that  it  possesses  are  such 
as  have  been  delegated  to  it  either  by  express 
grant  or  necessary  implication." 

Discussing  the  powers  of  the  Constitution- 
al Convention  called  on  the  authority  of  the 
Legislature,  the  Court  of  Appeals  of  South 
Carolina  in  1834,  in  the  case  of  State  ex  rel. 
McDanlel  V.  McMeekln,  eta,  2  Hill,  1,  270, 
says:  "The  question  was  made  whether  the 
convention  which  passed  the  ordinance  was 
not  limited  by  the  purpose  for  which  it  was 
assembled ;  and  I  am  of  opinion  that  It  was 
so  limited.  And  this  detracts  In  no  degree 
from  the  sovereign  character  of  Its  act  when 
within  that  purpose.  We  have  no  authority 
to  judge  of,  revise,  or  control  any  act  of  the 
people;  but  when  anything  Is  presented  to 
us  as  the  act  of  the  people,  we  must  of  ne- 
cessity judge  and  determine  whether  it  be  in- 
deed their  act  The  sole  difficulty  seems  to 
me  to  have  arisen  from  confounding  together 
the  authority  attribute  by  the  Constitution 
to  the  people,  with  that  of  the  Convention. 
Certainly  the  Convention  was  not  the  people 
for  any  other  purpose  than  that  for  which 
the  people  elected  and  delegated  them." 

If  a  convention  can  be  authorized  to  enact 
a  constitution  in  its  entirety,  and  proclaim 
it  as  the  organic  law  of  a  state  without  a 
submission  of  the  same  to  the  people,  there 
is  no  argument  or  authority  with  which  we 
are  acquainted  which  would  deny  to  it  the 
power,  if  within  its  written  commission,  to 
definitively  enact  less  than  a  constitution.  If 
a  state  convention  may  be  empowered  and 
can  constitutionally  enact  the  whole  body  of 
fundamental  law  of  a  state  and  proclaim 
finally  their  work  as  its  constitution  (a  thing 
which  nobody  denies  can  be  done),  where  is 
the  reason,  logic,  or  authority  supporting  the 
proposition  that  a  constitutional  convention 
so  empowered  could  not  pass  and  definitive- 
ly enact  less  than  the  entire  body  of  funda- 
mental state  law?  If  a  body  may  do  all,  why 
may  it  not  do  a  part  in  order  to  do  all? 
Could  the  Oklahoma  Convention  have  met, 
organized,  and  framed  any  constitution  which 
could  have  been  lawfully  submitted  to  the 
people  of  the  state  or  which  would  have 
been  subject  to  and  competent  to  be  approv- 
ed by  the  President  except  it  first  carried 
out  the  mandate  of  the  law  of  its  creation 


Digitized  by 


Google 


978 


113  PACIFIC 


REPORTER 


fOKL 


and  passed,  as  It  did,  the  ordinance  here  In 
question?  As  the  life  of  the  state  organized 
under  it  and  the  Constitution  Itself  depend- 
ed upon  the  enactment  of  this  ordinance,  how 
can  it  be  said  to  be  of  less  weight  than  the 
Constitution  itself?  Suppose  that  the  En- 
abling Act  had  provided  for  a  constitution 
enacted  and  proclaimed  by  the  Convention, 
and  had  at  the  same  time  provided  for  sub- 
mission to  the  people  of  the  state  the  ques- 
tion of  whether  Intoxicating  liquors  might  be 
sold  within  its  borders;  will  any  one  assert 
that  the  Convention  could  have  definitively 
passed  upon  the  latter  subject?  And  if  the 
,  Enabling  Act  as  suggested  had  provided  for 
the  definitively  enactment  of  a  constitution, 
but  required  the  submission  of  the  liquor 
question  to  the  people  of  the  state,  will  any 
say  that  the  Constitution  would  not  like- 
wise have  been  valid  and  superior  to  any 
legislative  act?  I  think  not  If  consent  is 
yielded  to  the  postulates  here  presented,  can 
any  sound  reason,  authority,  or  argument  be 
presented  why  an  enabling  act  could  not  have 
empowered*  the  Convention  to  do  just  what 
was  done  in  this  case,  the  Constitution  be- 
ing submitted  to  a  vote  of  the  people,  and 
the  ordinance  irrevocable  definitively  enacted 
by  the  Convention?  And  this  being  done  by 
a  convention  called  for  the  purpose  of  enact- 
ing constitutional  provisions  and  being  done 
within  the  power  of  the  call,  and  being  done 
with  the  intent  on  the  part  of  Congress,  on 
the  part  of  the  people,  and  on  the  part  of  the 
Convention,  that  it  should  be  irrevocable, 
that  Indeed  it  should  be  higher  than  the  pro- 
visions of  the  Constitution  itself,  is  there  to 
be  found  within  the  domain  of  argument  or 
authority,  any  reason  why  it  should  not  be 
so  declared?  But  it  is  asserted  that  if  it 
was  intended  to  enjoy  the  exalted  position 
of  a  constitutional  provision,  that  it  would 
have  been  placed  within  the  body  of  the  Con- 
stitution. This  very  fact  in  my  judgment 
demonstrates  incontrovertibly  that  the  same 
was  not  intended  to  be  subject  to  the  control 
of,  or  to  be  dealt  with  by,  the  Legislature. 
There  are  parts  of  the  Constitution  which  it 
Is  specifically  provided  the  Legislature  may 
after  a  certain  date  repeal  or  amend.  There 
are  other  provisions  which  provide  for  the 
amendment  of  the  Constitution  itself.  All 
Constitutions  have  provisions  for  their 
amendment,  and  it  was  known  necessarily 
that  this  Constitution  would  likewise  con- 
tain a  provision  for  its  amendment  The  or- 
dinance which  we  have  before  us  was  not 
intended  by  anybody  to  be  amended  or  re- 
pealed during  its  Intended  life,  and.  hence  it 
was  designedly  placed  in  a  position  where  it 
would  not  fall  within  the  purview  of  any 
provisions  or  enactments  providing  for  repeal 
or  amendment.  It  has  been  supposed  by 
some  that  the  case  of  Duke  v.  Cahawba  Navi- 
gation Co.,  10  Ala.  82,  44  Am.  Dec.  472,  was 
in  its  declarations  against  the  doctrine  here 
asserted.  We  do  not  so  read  the  discussion 
of  the  propositions  involved.  By  the  Consti- 


tution In  that  state  the  powers  of  the  state 
government  were  restricted  in  particular  mat- 
ters covered  by  it  and  the  ordinance  referred 
to  was  a  declaration  by  the  people  that  cer- 
tain general  powers  otherwise  appertaining 
to  the  state  as  a  sovereignty  should  not  be 
exercised  in  particular  cases.  It  provided 
also  that  the  disclaimer  in  particular  cases, 
which  in  the  case  then  before  the  court  in- 
volved control  over  a  navigable  river,  should 
be  irrevocable  "without  the  consent  of  the 
United  States."  The  United  States  granted 
consent  to  its  revocation,  and  then  the  State 
Legislature,  assuming  authority  to  act  upon 
it,  enacted  the  law  which  was  before  the 
court  The  question  there  presented  was  al- 
together different  from  the  one  here  present- 
ed. That  Convention  was  organizing  a  state 
government,  and  was  vesting  just  such  pow- 
ers as  It  desired  it  to  exercise  and  was  re- 
stricting it  in  others  that  it  did  not  intend 
it  should  exercise.  In  the  case  then  before 
the  court  the  state  government  which  was 
being  Inaugurated  was  denied  the  right  "ex- 
cept with  the  consent  of  the  United  States," 
to  deal  with  that  subject  When  the  United 
States  gave  its  consent  therefor,  the  Legis- 
lature then  had  authority  to  deal  with  It. 
and  the  court  so  held.  In  the  discussion  of 
this  proposition  the  court  speaking  through 
Mr.  Justice  Goldthwaite,  said:  "We  think 
"the  argument  that  the  ordinance  appended  to 
our  Constitution  is  a  part  of  that  instrument 
and  can  only  be  abrogated  and  annulled  in 
the  same  manner  as  any  other  part  cannot 
be  sustained.  By  the  Constitution,  the  pow- 
ers of  the  state  government  are  restricted  in 
the  particular  matters  covered  by  it  and  the 
ordinance  is  the  declaration  by  the  people 
that  certain  general  powers,  otherwise  apper- 
taining to  the  state  as  a  sovereignty,  shall 
not  be  exercised  in  particular  cases.  It  pro- 
vides, also,  that  the  disclaimer  shall  be  ir- 
revocable without  the  consent  of  the  United 
States.  The  state  government  being  invested 
with  the  entire  authority  of  the  people,  ex- 
cept where  they  have  chosen  to  restrict  the 
government  it  follows  that  all  the  external 
relations  of  the  people  with  the  citizens  of 
other  states  or  with  the  government  of  the 
United  States,  must  be  conducted  by  the 
state  government  The  ordinance  itself  indi- 
cates that  it  is  revocable  with  the  consent  of 
the  United  States,  and  as  the  consent  of  the 
people  of  this  state  can  only  be  expressed 
through  the  state  government  it  follows  that 
when  the  assent  of  both  Is  given  by  the  con- 
stituted authorities  of  each,  the  powers  dis- 
claimed may  be  resumed  and  Immediately 
exercised  by  the  state  authorities,  under  the 
general  powers,  these  not  being  restricted 
otherwise  than  by  the  ordinance.  As  the  or- 
dinance Is  thus  revocable  by  the  consent  of 
the  United  States,  it  does  not  seem  to  admit 
of  material  doubt  that  a  consent  to  a  par- 
tial abrogation  Is  effectual  as  a  revocation 
pro  tanto.n 
Moreover  the  Alabama  ordinance  was  over 
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a  subject-matter  with  which  the  United 
States  doubtless  had  plenary  authority  with- 
out an  ordinance,  and  the  extent  which  the 
people  sought  to  bind  themselves  was  to  the 
point  of  consent  of  Congress,  and  when  this 
was  attained,  they  were  no  longer  bound,  for 
they  did  not  reserve  the  right  to  deal  with 
It  themselves  under  an  election  to  be  called 
by  the  Legislature.  It  Is  Insisted  that  the 
case  of  Frantz  v.  Autry,  18  Okl.  561,  91  Pac. 
193,  Is  authority  for  the  conclusion  to  which 
the  majority  of  our  Associates  have  reached. 
Neither  can  we  so  read  this,  for  the  reason 
that  the  ordinance  with  which  the  court  in 
that  case  was  dealing  was  the  temporary 
election  ordinance  and  not  the  Irrevocable 
state  capital  ordinance,  and  Instead  of  the 
authority  of  that  case  weighing  against  the 
position  which  we  have  taken,  it  in  fact  sup- 
ports It  by  showing  that  those  ordinances 
which  are  Intended  to  be  temporary  will  be 
so  considered,  which  marks  the  distinction 
between  those  which  are  intended  and  de- 
signed to  be  permanent  The  election  ordi- 
nance for  the  submission  of  the  Constitution, 
whether  passed  by  a  Legislature  or  by  the 
Convention  itself,  under  its  authority,  neces- 
sarily passed  on  being  exercised.  From  its 
very  nature,  it  could  not  be  used  again  be- 
cause it  would  deal  with  conditions  entirely 
in  the  past  after  the  people  had  once  acted 
under  it  So,  Frantz  v.  Autry  is  not  con- 
trary to  the  doctrine  here  advocated.  But  it 
is  supposed  that  section  7  of  article  5  of  the 
Constitution,  a  section  found  among  the  in- 
itiative and  referendum  provisions  of  that 
document  vests  the  Legislature  with  the  au- 
thority which  Is  here  sought  to  be  sustained 
The  section  reads  as  follows:  "The  reserva- 
tion of  the  powers  of  the  initiative  and  ref- 
erendum in  this  article  shall  not  deprive  the 
Legislature  of  the  right  to  repeal  any  law, 
propose  or  pass  any  measure,  which  may  be 
consistent  with  the  Constitution  of  the  state 
and  the  Constitution  of  the  United  States." 

To  those  familiar  with  the  history  of  the 
Convention,  it  is  unnecessary  to  say  that  this 
right  to  repeal  any  law,  propose  or  pass  any 
measure  vested  in  the  Legislature,  was  plac- 
ed therein,  with  no  thought  whatsoever  that 
it  bore  the  remotest  relation  to  the  irrevoca- 
ble ordinance  which  the  Convention  had  just 
enacted,  but  it  was  in  response  to  a  demand 
that  the  government  organized  within  Okla- 
homa, should  not  be  amenable  to  the  charge 
that  It  was  Democratic  and  not  Republican 
in  form.  The  purpose  of  the  section  Is  plain- 
ly disclosed  by  Its  terms.  It  simply  states 
in  other  words  that  the  powers  of  the  initia- 
tive and  referendum  when  exercised  by  the 
people  shall  not 'deny  to  the  Legislature  the 
authority  to  deal  with  the  measures  so  pass- 
ed. Thus,  vesting  in  the  Legislature  author- 
ity equal  to  that  reserved  by  the  people  un- 
der the  initiative  and  referendum  provisions. 
The  people  by  the  referendum  being  able  to 
destroy  any  law  passed  by  the  Legislature, 
and  by  the  initiative  enabled  to  pass  any 


act  to  which  the  Legislature  denied  its  as- 
sent. The  power  at  all  times,  however,  re- 
maining and  abiding  with  the  Legislature  to 
repeal,  modify,  or  amend  any  such  provi- 
sions. We  submit  that  this  is  the  extent  of 
the  scope  of  the  intent  of.  that  section.  But 
if  this  section  carried  with  It  all  that  Is 
claimed  for  it,  and  if  it  was  here  Intended 
to  grant  a  general  authority  to  the  Legisla- 
ture to  repeal  any  law,  propose  or  pass  any 
measure  not  Inconsistent  with  the  Constitu- 
tion of  the  United  States  or  the  Constitution 
of  the  state  of  Oklahoma,  even  then  It  would 
not  be  sufficiently  far-reaching  under  the 
common  canons  to  authorize  it  to  repeal  the 
irrevocable  ordinance  here  involved.  The  law 
on  this  matter  uniformly  recognized  by  the 
courts  of  the  nation  is  laid  down  in  volume 
2,  g  346,  of  Lewis'  Sutherland  Statutory  Con- 
struction, and  reads  as  follows:  "Where 
there  is  an  act  or  provision  which  is  general, 
and  applicable  actually  or  potentially  to  a 
multitude  of  subjects,  and  there  is  also  an- 
other act  or  provision  which  is  particular 
and  applicable  to  one  of  these  subjects,  and 
inconsistent  with  the  general  act  they  are 
not  necessarily  so  Inconsistent  that  both  can- 
not stand,  though  contained  in  the  same  act 
or  though  the  general  law  were  an  independ- 
ent enactment  The  general  act  would  op- 
erate according  to  its  terms  on  an  the  sub- 
jects embraced  therein,  except  the  particular 
one  which  Is  the  subject  of  the  special  act" 
Speaking  of  implied  and  recognized  excep- 
tions to  acta  containing  general  provisions, 
this  court  in  the  case  of  Huston  v.  Scott  20 
Okl.  142,  163,  94  Pac.  1512,  516,  said:  "The 
foregoing  rules  constitute  well-understood 
limitations  to  the  effect  of  any  general  law. 
They  are  just  as  much  a  part  of  the  act  as 
if  written  into  it  They  control  it  and  re- 
strict the  scope  of  Its  action  to  the  utmost 
limit  No  Legislature  acts  except  within  the 
scope  they  grant  and  no  court  construes  the 
meaning  of  any  statute  presented  for  consid- 
eration, except  it  recognizes  their  force  and 
potency.  If  plaintiff  in  error's  contention 
were  consistent  and  this  section  permitted 
to  stand  alone,  repealing  and  taking  the 
place  of  all  other  laws  touching  the  subject 
and  its  words  are  to  be  given  the  amplified 
meaning  for  which  he  contends,  let  us  see  In- 
to what  mazes  and  difficulties  we  would  be 
led:  'All  male  persons  of  the  age  of  21  years, 
etc.,  may  take  title  to,  hold,  mortgage,  con- 
vey, and  make  any  contract  relating  to  real 
estate  or  any  Interest  therein.'  No  excep- 
tions are  mentioned  within  the  section,  and 
he  contends  there  are  none,  and  that  this 
supplants  all  the  law  on  the  subject  Sec- 
tion 8612,  St  OkL  1893,  provides:  'After  his 
incapacity  has  been  judicially  determined,  a 
person  of  unsound  mind  can  make  no  convey- 
ance or  other  contract  nor  designate  any 
power,  nor  waive  any  right  until  his  restora- 
tion to  capacity  Is  judicially  determined.'  To 
give  the  force  contended  for  by  plaintiff  in 
error  to  the  section  in  question  would  quail- 
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fy  every  Incompetent  21  years  old  in  the 
state,  even  If  his  incapacity  had  been  ju- 
dicially determined,  and  he  was  under  the 
care  of  a  guardian;  even  though  a  gibbering 
Imbecile,  incarcerated  in  a  sanitarium,  occu- 
pying the  ward  of  ihe  Incurable,  he  would  be 
fully  competent,  under  this  construction,  to 
convey  his  real  estate,  mortgage  it,  and  deal 
with  it,  and  the  courts  supine  and  powerless 
would  witness  his  exploitation.  In  addition 
to  that,  section  2578,  St  OkL  1893,  provides: 
'A  person  sentenced  to  imprisonment  in  the 
territorial  prison  for  life  is  thereby  deemed 
civilly  dead.'  The  courts  hold,  under  this 
section,  a  man  in  this  condition  is  disquali- 
fied from  making  any  deed,  mortgage,  or  oth- 
er conveyance  of  his  property.  Does  any  one 
suppose  that  this  section  and  the  preceding 
one  were  in  the  minds  of  the  legislators  at 
the  time  they  passed  the  conveyancing  act  in 
question?  And  the  person  upon  whom  these 
sections  operate,  if  they  be  but  21  years  of 
age,  permitted  to  deal  to  the  fullest  extent, 
in  their  real  property?  Are  they  within  the 
scope,  purpose,  and  purview  of  the  act? 
•  *  *  The  foregoing  exemplifies  the  ab- 
surd results  following  a  literal  construction 
of  the  statute  as  contended  for  by  plaintiff 
in  error,  and  we  escape  therefrom  only  by 
virtue  of  the  salutary  rules  herein  invoked. 
The  mere  statement  of  the  proposition  car- 
ries refutation  with  it"  The  special  act  in 
this  case  was  the  ordinance  Irrevocable  deal- 
ing specifically  and  definitely  with  the  loca- 
tion of  the  state  capital,  and  the  general  law 
therefor  vesting  in  the  Legislature  the  pow- 
er here  claimed  for  H,  would  not  under-  this 
rule  authorize  it  to  repeal  the  special,  irrev- 
ocable ordinance.  The  Supreme  Court  of 
Missouri  in  the  case  of  Edwards  v.  Lesueur, 
132  Mo.  410,  33  S.  W.  1130,  31  L.  R.  A.  815, 
which  involved  an  alleged  irrevocable  agree- 
ment in  a  case  wherein  it  was  claimed  that 
the  Constitutional  Convention  had  provided 
for  its  repeal,  said:  "The  Convention  would 
hardly  have  made  an  irrevocable  agreement 
and  immediately  proceeded  to  violate  it" 

We  are  willing  to  assert  for  our  own  Con- 
stitutional Convention  a  claim  equally  as 
high;  nay  more.  We  are  unwilling  to  yield 
the  proposition  that  the  men  constituting  the 
Convention  who  framed  and  submitted  the 
Constitution  under  which  we  live  ever  In- 
tended, after  they  had  adopted  the  ordinance 
irrevocable,  to  vest  the  Legislature  with  the 
authority  to  repeal  it  Such  a  conclusion  is 
to  our  mind  impossible.  Nor  do  we  believe 
nor  will  we  consent  that  the  people  of  the 
state  when  they  adopted  the  Constitution  ever 
Intended  that  the  pledge  which  was  made, 
and  the  fundamental  law  which  they  passed 
in  the  irrevocable  ordinance,  should  or  could 
be  violated  by  any  Legislature.  But  we  be- 
lieve, and  we  love  to  think,  that  when  the 
Convention  and  the  people  enacted  this  or- 
dinance, that  they  did  so  with  the  honest  in- 
tent that  it  should  be  carried  out  in  good 
faith,  and  if  it  was  so  enacted,  then  our  Leg- 


islature manifestly  lacked  the  authority  to 
repeal  it  Because  the  act  was  not  valid  as 
an  irrevocable  ordinance  as  to  the  people,  the 
majority  of  the  court  have  fallen  Into  the 
error  in  reference  to  the  real  substance  of 
the  act,  to  wit  in  holding  that  the  location 
of  the  capital  which  was  reserved  by  the  peo- 
ple to  be  voted  on  by  themselves  at  an  elec- 
tion to  be  called 'by  the  Legislature  must  also 
fall.  It  is  held  that  because,  forsooth,  the 
people  declared  that  no  one  shall  act  on  this 
prior  to  1913-^nd  this  cannot  stand— then 
any  one,  or  at' least  the  Legislature,  may  act 
on  it  prior  to  that  date ;  that  the  Legislature 
which  could  act  only  by  calling  an  election 
after  1913  could,  because  the  1913  provision 
falls,  act  with  plenary  power  prior  to  that 
date  and  locate  the  capital,  the  right  to  do 
which  the  people  sought  to  irrevocably  re- 
serve to  themselves.  Let  us  reform  the  or- 
dinance as  it  reads  under  the  view  in  which 
we  seek  to  present  it,  stripped  as  it  is  by  the 
court  of  the  Irrevocable  and  the  compact  ele- 
ments. It  would  then  read:  Be  it  ordained 
by  the  Constitutional  Convention  for  the 
proposed  state  of  Oklahoma,  that  said  Con* 
stitutional  Convention  do  by  this  ordinance, 
Irrevocable  by  the  Legislature,  accept  the 
terms  of  the  Enabling  Act  providing  that 
the  capital  of  said  state  shall  be  in  the  city 
of  Guthrie  in  the  present  territory  of  Okla- 
homa, and  shall  not  be  changed  therefrom 
except  it  may  be  located  by  the  electors  of 
said  state  at  an  election  to  be  provided  for 
by  the  Legislature  after  1913.  Did  not  the 
people  say — and  lawfully  say,  and  with 
full  power  to  say— just  that?  Prior  to  1913 
the  irrevocable  feature  falling,  the  people 
could  locate  it — how,  it  is  not  necessary  to 
inquire — but  they  have  bound  the  hands  of 
the  Legislature  In  reference  thereto  by  speci- 
fically setting  out  its  powers.  And  the  ex- 
pression of  this  definite  authority  certainly 
excludes  the  exercise  of  any  other.  As  was 
said  by  the  Supreme  Court  of  Rhode  Island 
in  an  opinion  to  the  Legislature,  In  re  Con- 
stitutional Convention,  14  R.  I.  651:  "We 
are  of  opinion  that  the  mode  provided  In  the 
Constitution  for  the  amendment  thereof  is 
the  only  mode  in  which  it  can  be  constitu- 
tionally amended.  The  ordinary  rule  la  that 
where  power  is  given  to  do  a  thing  in  a  par- 
ticular way,  there,  the  affirmative  words, 
marking  out  the  particular  way,  prohibit  all 
other  ways  by  Implication,  so  that  the  par- 
ticular way  is  the  only  way  in  which  the 
power  can  be  legally  executed.  The  rule  was 
recently  recognized  by  the  Supreme  Court  of 
the  United  States  in  Smith  v.  Stephens,  10 
Wall.  821  [19  L.  Ed.  933].  There,  by  act  of 
Congress,  lands  were  ceded  to  Indians  with 
power  to  sell  them,  or  parts  of  them,  in  a 
particular  manner,  and  the  court  held  that 
a  sale  in  any  other  manner  was  void.  The 
rule  was  likewise  recently  recognized  by  the 
English  Court  of  Exchequer  in  a  case  in 
which  it  was  thus  expressed:  If  authority 
is  given  expressly,  though  by  affirmative 
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words,  upon  a  defined  condition,  the  expres- 
sion of  that  condition  excludes  the  doing  of 
the  act  authorized  under  other  circumstanc- 
es than  those  so  defined:  "Expresslo  unlus 
est  excluslo  alterlus." '  North  Stafford  Steel, 
etc.,  Co.  v.  Ward,  L.  R.  3  Bxch.  172,  177. 
Cases  to  the  same  point  might  be  indefinite- 
ly multiplied.  1  Kent.  Com.  407.  note  d;  1 
Sugden  on  Powers,  25S  et  seq.;  City  of  New 
Haven  v.  Whitney,  30  Conn.  373;  District 
Township  of  City  of  Dubuque  v.  City  of  Du- 
buque, 7  Iowa,  202.  *  •  *  Our  Constitu- 
tion is,  by  its  own  express  declaration,  the 
supreme  law  of  the  state;  any  law  incon- 
sistent with  It  is  void,  and  therefore,  if  the 
provision  which  it  contains  for  its  own 
amendment  is  exclusive,  implying  a  prohi- 
bition of  amendments  in  any  other  manner, 
then,  of  course,  any  act  of  the  Assembly  pro- 
viding for  a  convention  to  amend  the  Con- 
stitution is  unconstitutional  and  void." 

We  have  pressed  upon  our  Associates  the 
foregoing  arguments  with  all  the  vigor  which 
we  possess.  That  they  were  logical  and  ex- 
pressed the  law  on  the  subject  involved  ap- 
peared to  us  to  be  irrefutable,  but  we  have 
been  unable  to  secure  the  assent  of  a  majori- 
ty thereto. 

At  the  conclusion  of  the  debates  of  the  fed- 
eral Constitutional  Convention,  as  the  body 
was  about  to  sign  the  document  and  disperse, 
Benjamin  Franklin,  then  silvered  and  palsied 
with  age,  probably  one  of*  the  wisest  men  our 
nation  has  ever  produced,  stood  In  his  place 
and  asserting  that  he  did  not  entirely  ap- 
prove the  Constitution,  said:  "I  am  not  sure 
I  shall  never  approve  it;  for,  having  lived 
long,  I  have  experienced  many  instances  of 
being  obliged  by  better  Information  or  fuller 
consideration,  to  change  my  opinions  even  on 
important  subjects,  which  I  once  thought 
right,  but  found  to  be  otherwise." 

An  exalted  regard  for  the  opinion  of  my 
Associates  who  do  not  agree  with  me  herein 
has  caused  some  little  trepidation  on  my  part 
over  the  submission  in  writing  the  conclu- 
sions to  which  I  have  here  come.  But,  if 
what  I  have  said  on  this  great  and  important 
historical  occasion  has  not  met  the  sanction 
of  a  majority  of  the  court,  It  will  at  least 
have  the  merit  of  preserving,  though  in  a 
crude  and  hastily  prepared  form,  my  own 
and  in  part  the  views  of  my  Brother  KANE, 
along  with  those  eminent  counsel  who  have 
assiduously  and  in  good  faith  diligently  la- 
bored to  aid  this  court  in  arriving  at  a  Just 
and  legal  conclusion. 

In  the  conclusion  here  reached  I  am  au- 
thorized to  say  Mr.  Justice  KANE  concurs. 

KANE,  J.  (dissenting).  In  the  case  of 
Thos.  P.  Smith,  Secretary  of  State,  et  al.,- 
Plaintiffs  In  Error,  v.  C.  H.  Haskell  et  al., 
Defendants  in  Error  (recently  decided  by  this 
court)  113  Pac.  832,  I  based  my  concurrence 
in  the  conclusion  reached  by  the  court  upon 
the  ground  that  upon  the  acceptance  of  the 
terms  and  conditions  of  the  Enabling  Act  by 


the  Constitutional  Convention  by  ordinance 
Irrevocable,  that  part  thereof  which  provides 
that,  "the  capital  of  said  state  shall  tempora- 
rily be  at  the  city  of  Guthrie,  in  the  present 
territory  of  Oklahoma,  and  shall  not  be 
changed  therefrom  previous  to  Anno  Domini 
nineteen  hundred  and  thirteen,  but  said  cap- 
ital shall  after  said  year  be  located  by  the 
electors  of  said  state  at  an  election  to  be  pro- 
vided for  by  the  Legislature:  Provided,  how- 
ever, that  the  Legislature  of  said  state,  ex- 
cept as  shall  be  necessary  for  the  convenient 
transaction  of  the  public  business  of  said 
state  at  said  capital,  shall  not  appropriate  . 
any  public  moneys  of  the  state  for  the  erec- 
tion of  buildings  for  capital  purposes  during 
such  period,"  was  entitled  to  the  force  and 
effect  of  a  compact  between  the  United  States 
and  the  people  of  the  proposed  state  which 
could  be  rescinded  only  by  the  common  assent 
of  those  who  were  parties  thereto.  In  the 
present  case  I  dissent  from  the  opinion  of 
the  majority  of  the  court  upon  the  same 
ground.  I  have  such  a  high  regard  for  the 
opinion  of  my  Brothers  that  it  Is  with  hesi- 
tation I  differ  from  their  judgment,  and  I 
doubt  that  I  would  have  the  temerity  to  do 
so  if  it  did  not  appear  perfectly  clear  to  me 
that  their  opinion  in  the  Instant  case  runs 
counter  to  a  principle  of  law  which  has  been 
sanctioned  by  the  legislative  departments  of 
the  state  and  federal  governments  of  this 
republic  ever  since  its  creation,  and  upheld 
with  practical  unanimity  by  the  courts,  state 
and  federal,  In  the  comparatively  few  cases 
wherein  it  has  been  questioned. 

Without  reviewing  generally  the  powers  of 
a  Constitutional  Convention  to  bind  the  peo- 
ple of  a  proposed  state  by  accepting  the  terms 
of  its  Enabling  Act,  we  find  the  power  of  the 
Convention  whose  act  Is  now  under  considera- 
tion very  fully,  and  I  think  correctly,  defined 
in  Frantz  et  al.  v.  Autry,  18  Okl.  501,  91  Pac. 
193,  wherein  it  is  said:  "The  delegates  to 
the  Convention  were  not  the  agents  or  repre- 
sentatives of  Congress,  but  they  were  the  im- 
mediate agents  and  representatives  of  the 
people  of  the  two  territories.  They  derived 
their  power  and  authority  from  the  people 
in  their  sovereign  capacity."  Speaking  of 
the  power  of  the  Convention,  Mr.  Justice 
Halner,  who  delivered  the  opinion  of  the 
court,  continues:  "The  Conveution  has  and 
can  exercise  plenary  powers  subject  to  the 
limitations:  (1)  That  the  Constitution  shall 
be  republican  in  form;  (2)  that  it  shall  not 
be  repugnant  to  the  Constitution  of  the  Unit- 
ed States  and  the  principles  of  the  Declara* 
tion  of  Independence;  (3)  that  no  distinc- 
tion shall  be  made  on  account  of  race  or 
color;  and  (4)  that  the  Convention  shall  ac- 
cept by  ordinance  irrevocable  all  .the  terms 
and  conditions  of  the  Enabling  Act."  In  dis- 
cussing the  power  of  Congress  in  that  re- 
gard, the  learned  justice  says:  "It  is  true 
that  Congress  has  the  power  to  impose  con- 
ditions upon  a  territory,  as  a  condition  pre- 
cedent to  entitle  it  to  admission  as  a  state." 


Digitized  by  Google 


982 


113  PACIFIC  REPORTER 


(OkL 


The  opinion  In  that  case  decides  three 
questions  preliminary  to  the  questions  here- 
in involved:  (1)  The  source  of  the  power  of 
the  Constitutional  Convention  to  act  for  the 
people ;  (2)  that  the  Convention  had  the  pow- 
er to  accept  the  terms  of  the  Enabling  Act; 
and  (3)  that  Congress  had  the  power  to  im- 
pose conditions  upon  the  people  of  the  pro- 
posed state  precedent  to  its  admission.  The 
questions  which  remain  are:  (1)  Was  the 
provision  of  the  Enabling  Act  Involved  here- 
in a  proper  subject  for  compact?  (2)  If  it 
was  not,  is  the  action  of  the  Constitutional 
Convention  in  relation  thereto  entitled  to  the 
force  and  effect  of  a  fundamental  law,  or 
does  it  stand  upon  the  footing  of  an  ordinary 
statutory  law  repealable  at  the  will  of  the 
Legislature?  None  of  the  members  of  the 
court  take  the  position  that  it  was  a  void  and 
futile  act ;  so  as  far  as  this  case  is  concern- 
ed, It  is  entitled  to  the  status  of  (1)  a  com- 
pact; (2)  a  fundamental  law;  or  (3)  an  or- 
dinary statutory  law  repealable  at  the  will 
of  the  Legislature. 

It  seems  to  me  that  after  rejecting  the  the- 
ory that  it  was  a  void  and  useless  act,  the 
only  logical  conclusion  left  Is  that  it  consti- 
tutes a  compact,  and  that  there  can  be  but  one 
answer  to  the  question,  "Is  the  provision  of 
the  Enabling  Act  in  relation  to  the  tempora- 
ry location  of  the  capital  a  proper  subject  of 
compact  between  the  United  States  and  the 
people  of  the  proposed  state?"  That  the 
Constitutional  Convention  had  the  power  to 
bind  the  people  of  the  state  in  that  respect 
by  fundamental  law  there  can  be  no  ques- 
tion. I  cannot  understand  why  it  could  not 
do  the  same  by  following  the  directions  of 
the  mandate  that  called  it  into  existence.  As 
far  as  the  acceptance  of  this  particular  pro- 
vision of  the  Enabling  Act  is  concerned,  the 
action  of  the  Constitutional  Convention  is  as 
fully  ratified  and  affirmed  by  the  people  as  if 
it  had  been  written  into  the  Constitution. 
When  the  delegates  were  elected  the  people 
had  full  knowledge  of  the  proposals  contained 
In  the  Enabling  Act.  and  that  as  the  price 
of  statehood  It  would  be  necessary  to  accept 
some  of  them  by  ordinance  irrevocable, 
whilst  others  must  be  incorporated  in  the 
Constitution.  Afterwards  the  action  of  the 
Convention  in  that  regard  was  again  ratified 
by  the  people  when  they  adopted  the  Consti- 
tution with  full  knowledge  of  the  action  of 
the  Constitutional  Convention,  and  again  by 
accepting  statehood  after  the  President  Is- 
sued his  proclamation  wherein  It  was  reiter- 
ated that  the  terms  of  the  Enabling  Act  had 
been  fully  complied  with. 

In  the  case  of  Hogg  v.  Zanesville  Canal  & 
Mfg.  Co.,  ^  Ohio,  410,  the  point  was  before 
the  court  as  to  the  effect  to  be  given  to  an  ir- 
revocable condition  precedent  to  admission 
as  a  state.  The  Enabling  Act  of  the  state  of 
Ohio  was  adopted  by  ordinance  irrevocable 
the  same  as  certain  conditions  named  in  the 
Enabling  Act  were  adopted  by  the  people  of 
Oklahoma,  and  It  was  suggested  in  that  case, 


as  In  this,  that  it  being  no  part  of  the  Con- 
stitution, the  people  of  the  state  might 
change  it,  and,  In  response  to  this,  the  court 
said:  "This  portion  of  the  ordinance  of  1787 
is  as  much  obligatory  upon  the  state  of  Ohio 
as  our  own  Constitution.  In  truth,  it  is 
more;  for  the  Constitution  may  be  altered 
by  the  people  of  the  state,  while  this  cannot 
be  altered  without  the  assent  both  of  the  peo- 
ple of  this  state  and  of  the  United  States 
through  their  representatives.  It  is  an  arti- 
cle of  compact,  and  until  we  assume  the  prin- 
ciple that  the  sovereign  power  of  the  state  la 
not  bound  by  compact,  this  clause  must  be 
considered  obligatory." 

In  Hlggins  v.  Brown,  Judge,  et  al.,  20  Okl. 
355,  94  Pac.  703,  and  several  other  cases, 
this  court  recognizes  the  soundness  of  the 
rule  laid  down  in  the  Autry  Case,  and  fur- 
ther holds  that  at  least  one  of  the  subjects 
embraced  within  the  Enabling  Act  was  a 
proper  subject  of  compact,  and  that  its  ac- 
ceptance by  the  Convention  transferred  leg- 
islative power  to  the  state  which,  in  the  ab- 
sence of  such  compact,  belonged  to  the  Unit- 
ed States.  The  question  In  Hlggins  v. 
Brown,  supra,  was  whether  or  not  Congress, 
with  the  concurrence  of  the  state,  could  pro- 
vide that  the  state  courts  as  successors  of 
the  territor'al  courts,  could  proceed  to  final 
determination  or  render  final  judgment  in 
criminal  cases  not  of  a  federal  character, 
pending  and  not  finally  disposed  of  in  the 
district  courts  of  the  territory  of  Oklahoma 
or  in  the  United  States  courts  of  the  Indian 
Territory.  It  was  held  that:  "Sections  16 
and  20,  Inclusive,  of  the  Enabling  Act  for 
Oklahoma,  Act  June  16,  1906,  c.  3335,  34 
Stat.  276,  277,  as  amended  March  4,  1907. 
c.  2911,  34  Stat.  1286, 1287,  when  concurred  in 
by  the  state  of  Oklahoma  by  the  adoption  of 
sections  27  and  28  of  the  Schedule  to  the  Con- 
stitution, being  a  proper  exercise  of  power 
by  the  Congress  under  article  4,  §  3,  of  the 
Constitution  of  the  United  States,  are  valid." 

Mr.  Chief  Justice  Williams,  who  delivered 
the  opinion  of  the  court,  after  an  exhaustive 
review  of  the  Enabling  Acts  of  the  several 
states  admitted  to  statehood  prior  to  Okla- 
homa, and  the  decisions  bearing  upon  the 
question  then  under  discussion,  said:  "In 
the  cases  of  West  Virginia,  Nevada,  Ne- 
braska, Colorado,  North  and  South  Dakota. 
Montana  and  Washington,  Utah  and  Okla- 
homa, these  states  have  been  admitted  by 
proclamation  of  the  President  of  the  United 
States,  pursuant  to  the  provisions  of  the 
Enabling  Acts,  and  Wyoming  and  Idaho  were 
admitted  after  they  had  formed  Constitu- 
tions, not  under  an  Enabling  Act,  but  by 
act  of  Congress.  We  find  that  in  all  the 
states  that  were  admitted  by  an  act  of  Con- 
gress, and  not  by  proclamation  of  the  Presi- 
lent,  the  state  courts,  with  provisions  in 
their  schedules  of  their  Constitutions  permit- 
ting such  jurisdiction,  have  exercised  the 
same  in  cases  like  the  one  at  bar,  and  why 
should  the  state  courts  of  Oklahoma  like- 
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wise  not  exercise  like  jurisdiction?  It  un- 
doubtfully  is  in  accordance  with  the  rule 
laid  down  in  Benner  v.  Porter,  9  How.  235, 
13  L.  Ed.  119,  being  necessary  for  the  Con- 
gress to  concur  in  order  for  the  jurisdiction 
to  attach  to  the  state  courts.  And  unques- 
tionably where  a  state  had  formed  a  Con- 
stitution and  provided  therein  that  the  state 
courts  should  become  tbe  successors  of  like 
courts  under  tbe  territorial  form  of  govern- 
ment, and  that  as  to  criminal  cases,  not  of 
a  federal  nature,  the  same  should  be  pros- 
ecuted to  final  judgment  in  such  court;  that 
wbea  Congress  admitted  such  a  state  Into 
the  Union  with  such  a  provision  in  its  Con- 
stitution It  expressly  concurred  in  and 
agreed  to  such  provision.  In  tbe  case  of 
West  Virginia,  Nevada,  Colorado,  North  and 
South  Dakota,  Montana,  Washington,  Utah, 
and  Oklahoma,  wbere  the  Constitutions  were 
formed  under  an  Enabling  Act,  and  by  vir- 
tue of  that  Enabling  Act  a  proclamation  was 
Issued  by  the  President  of  the  United  States 
admitting  such  state  or  states  Into  the  Union 
under  the  Constitution  thus  formed  contain- 
ing like  provisions  in  like  manner,  did  not 
the  federal  government  concur  in  such  pro- 
visions in  like  manner  as  if  such  states  had 
been  admitted  directly  by  act  of  Congress? 
Should  it  be  urged  by  counsel  that  the  Pres- 
ident had  no  such  constitutional  authority, 
he  would  be  contending  for  a  proposition 
that  would  be  tantamount  to  declaring  that 
Oklahoma  was  not  legally  In  the  Union  of 
states.  This  court  certainly  will  hot  make 
such  a  declaration — will  not  repudiate  the 
power  that  brought  it  into  active  existence.1' 
The  case  of  HIggins  v.  Brown,  supra,  was 
followed  in  Ex  parte  Curlee,  20  Okl.  192,  95 
Pac.  414;  Ex  parte  Bailey,  20  Okl.  497,  94 
Pac.  553 ;  Ex  parte  Brown,  20  Okl.  505,  94 
Pac.  556;  Ex  parte  Buchanen,  20  Okl.  831, 
94  Pac.  943.  In  Ex  parte  Bailey,  supra,  aft- 
er citing  section  4  of  the  Enabling  Act,  which 
provides,  "And  if  the  Constitution  and  gov- 
ernment of  said  proposed  state  are  repub- 
lican in  form,  and  if  the  provisions  of  this 
act  have  been  complied  with  in  the  forma- 
tion thereof,  it  shall  be  the  duty  of  the  Pres- 
ident of  the  United  States,  within  twenty 
days  from  the  receipt  of  the  certificate  of  the 
results  of  said  election  and  the  statement 
of  the  votes  cast  thereon  and  a  copy  of  said 
Constitution,  articles,  propositions  and  or- 
dinances, to  issue  his  proclamation  announc- 
ing the  result  of  said  election;  and  there- 
upon the  proposed  state  of  Oklahoma  shall 
be  deemed  admitted  by  Congress  into  the 
Union,  under  and  by  virtue  of  this  act,  on 
an  equal  footing  with  the  original  states," 
Mr.  Chief  Justice  Williams  continues:  "The 
only  limitation  is  that  the  Constitution  and 
state  government  shall  be  'republican  in 
form*  and  comply  with  the  provisions  of  said 
act.  All  other  provisions  which  the  Con- 
stitutional Convention  had  the  power  to  In- 


sert by  reasonable  Implication  are  permitted 
and  concurred  in,  the  act  of  the  President 
consummating  the  same." 

It  seems  to  be  well  settled  that  whether  a 
proposed  state  shall  be  admitted  and  wheth- 
er its  government  Is  republican  In  form  are 
political  questions  which  must  be  settled  by 
Congress  and  the  people  of  the  proposed 
state,  because  Congress  alone  Is  vested  with 
the  power  to  admit  new  states  and  charged 
with  the  duty  to  guarantee  a  republican 
form  of  government,  whilst  the  people  have 
the  power  to  accept  or  reject  the  proposals 
of  Congress.  Luther  v.  Borden  et  al.,  7  How. 
1,  12  L.  Ed.  581 ;  Martin  v.  Mott,  12  Wheat 
19,  6  L.  Ed.  637 ;  Wilkes  v.  Dinsman,  7  How. 
89,  12  L.  Ed.  618;  Oklahoma  City  v.  Shields, 
22  Okl.  265,  100  Pac.  559 ;  In  re  Day  et  al. 
(C.  C.)  27  Fed.  678;  Rubber  Company  v. 
Goodyear,  9  Wall.  788,  19  L.  Ed.  566;  Jap- 
anese Immigrant  Case,  189  U.  S.  86,  23 
Sup.  Ct.  611,  47  L.  Ed.  721;  Looe  Shee  v. 
North,  170  Fed.  570,  95  C.  0.  A.  646 ;  Gibbons 
v.  Ogden,  9  Wheat  1,  6  L.  Ed.  23;  Martin 
v.  Hunter,  1  Wheat  804,  4  L.  Ed.  97;  Prigg 
v.  Commonwealth  of  Pennsylvania,  16  Pet 
539,  10  L.  Ed.  1060;  State,  v.  Harris,  2 
Bailey  (S.  C.)  59a 

The  case  of  Benner  et  al.  v.  Porter,  cited 
by  the  learned  Chief  Justice  in  tbe  Higgins 
Case,  supra,  arose  out  of  the  failure  of  Con- 
gress to  make  proper  provision  for  the  trans- 
fer of  cases  pending  in  the  territory  of 
Florida  upon  its  admission  into  the  Union 
as  a  state: 

Upon  this  question,  Mr.  Justice  Nelson, 
who  delivered  the  opinion  for  the  court,  said : 
"On  the  admission  of  a  territorial  govern- 
ment into  the  Union  as  a  state,  the  concur- 
rence of  both  the  federal  and  state  govern- 
ments would  seem  to  be  required  in  the 
transfer  of  the  records,  In  cases  of  appro- 
priate state  jurisdiction,  from  the  old  to  the 
new  government.  An  act  of  Congress  would 
be  incapable  of  passing  them  under  the 
state  jurisdiction,  as  would  be  an  act  of  the 
Legislature  of  the  state  to  take  the  records 
out  of  the  custody  of  the  federal  government 
Both  should  concur.  The  like  concurrent  leg- 
islation would  also  seem  to  be  required  in 
respect  to  cases  pending  in  this  court  for  re- 
view on  writs  of  error  or  appeal  from  the 
territorial  courts,  which  appropriately  be- 
longed to  state  jurisdiction,  to  enable  us  to 
send  down  the  mandate  to  the  proper  state 
tribunal  for  any  further  proceedings  that 
might  be  necessary  in  the  case." 

Speaking  of  the  duty  of  Congress  In  this 
regard,  Mr.  Justice  Nelson  continues:  "It 
is  to  be  regretted  that  proper  provision  had 
not  always  been  made  by  Congress,  upon  a 
change  of  government  In  respect  to  the 
pending  business  In  the  territorial  tribunals, 
so  as  to  remove  all  embarrassment  and  per- 
plexity on  the  subject.  •  *  •  A  very 
slight  attention  to  the  subject  by  Congress, 
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at  the  time,  would  remove  all  the  difficulties 
that  have  occurred  In  several  of  the  states 
recently  admitted." 

Under  Its  power  to  admit  new  states  into 
the  Union  and  Its  duty  to  guarantee  to  every 
state  a  republican  form  of  government,  Con- 
gress, for  more  than  a  century,  has  exer- 
cised the  power  of  framing  enabling  acts 
providing  for  the  erection  of  new  states,  con- 
taining propositions  which  the  people  were 
required  to  accept  as  condition  precedent  to 
admission.  It  has  been  held  that  contem- 
porary interpretations  of  the  Constitution, 
practiced  and  acquiesced  in  for  years,  fixes 
its  construction  (Stuart  v.  Laird,  1  Cranch. 
299,  2  I/.  Ed.  115;  Martin  v.  Hunter,  1 
Wheat  804,  4  L.  Ed.  97 ;  Bridge  Co.  v.  Dlx, 
6  How.  507,  12  L.  Ed.  535),  and  this  rule 
was  given  proper  weight  In  Higgins  v. 
Brown,  supra.  There  Is  room  for  the  appli- 
cation of  the  rule  In  the  case  at  bar.  Most 
of  these  propositions,  if  not  all  of  them,  con- 
sist of  grants  of  legislative  authority  to  the 
federal  government  or  waivers  of  the  exer- 
cise of  some  function  of  government  by  the 
state,  usually  for  a  limited  time.  These  con- 
cessions or  waivers  have  been  treated  by 
the  courts  as  compacts  and  not  as  Involun- 
tary exactions  forced  upon  the  people  by  the 
federal  government.  White  v.  Hart,  13  Wall. 
646.  20  L.  Ed.  685,  illustrates  this  proposi- 
tion. In  that  case  it  was  held  that,  "The 
Constitution  adopted  by  Georgia,  A.  D.  1868 
[article  5,  8  17]  by  which  it  was  provided 
that,  'no  court  or  officer  shall  have,  nor 
shall  the  General  Assembly  give,  jurisdiction 
to  try,  or  give  judgment  on,  or  enforce  any 
debt  the  consideration  of  which  was  a  slave, 
or  the  hire  thereof,'  is  to  be  regarded  by  the 
court  as  voluntarily  adopted  by  the  state 
named,  and  not  as  adopted  under  any  dicta- 
tion and  coercion  of  Congress.  Congress  hav- 
ing received  and  recognized  the  said  Consti- 
tution as  the  voluntary  and  valid  offering  of 
the  state  of  Georgia,  this  court  is  concluded 
by  such  action  of  the  political  department  of 
the  government." 

These  compacts  between  the  sovereign  peo- 
ple and  the  federal  government  have  embrac- 
ed a  wide  range  of  subjects,  but  they  all  have 
this  essential  quality  in  common — the  sub- 
jects treated  would  have  been  rightful  sub- 
jects of  legislation  by  the  state  or  govern- 
ment that  relinquished  them,  if  the  compact 
had  not  been  entered  into.  Some  of  the  most 
common  subjects  embraced  within  such  com- 
pacts are  agreements  not  to  require  any  reli- 
gious test  as  a  qualification  for  holding  office; 
that  no  plural  marriages  shall  be  permitted ; 
that  the  land  of  nonresidents  shall  not  be 
taxed  at  a  higher  rate  than  the  lands  belong- 
ing to  residents;  not  to  claim  any  interest 
in  the  public  or  waste  lands  belonging  to  the 
United  States ;  that  judicial  proceedings  shall 
be  carried  on  in  the  English  language;  that 
navigable  waters  shall  be  free  to  all  persons, 
etc.    Besides  the  foregoing  class  of  com- 


pacts between  the  federal  government  and 
the  people  of  a  proposed  state,  compacts  be- 
tween states  concerning  governmental  affairs 
have  been  very  common.  The  history  of  the 
earliest  attempts  of  the  states  to  form  a  Un- 
ion discloses  that  each  claimed  and  exercised 
the  right  to  make  Its  own  compacts,  surren- 
dering as  much  or  little  of  its  sovereignty 
to  the  federal  government  as  in  its  judgment 
seemed  proper,  and  this  right  has  been  uni- 
formly upheld  by  the  courts.  In  Ft  Leaven- 
worth R.  Co.  v.  Lowe,  114  U.  8.  525,  5  Sup. 
Ct  995,  29  L.  Ed.  264,  wherein  a  compact 
between  Kansas  and  the  United  States  con- 
cerning a  military  reservation  was  upheld, 
Mr.  Justice  Field,  In  speaking  of  the  relation 
of  the  states  to  the  federal  government  said: 
"In  their  relation  to  the  general  government 
the  states  of  the  Union  stand  In  a  very  dif- 
ferent position  from  that  which  they  hold 
to  foreign  governments.  Though  the  juris- 
diction and  authority  of  the  general  govern- 
ment are  essentially  different  from  those  of 
the  state,  they  are  not  those  of  a  different 
country,  and  the  two,  the  state  and  general 
government  may  deal  with  each  other  in  any 
way  they  may  deem  best  to  carry  out  the 
purposes  of  the  Constitution.  It  Is  for  the 
protection  and  interests  of  the  states,  their 
people  and  property,  as  well  as  for  the  pro- 
tection and  interests  of  the  people  generally 
of  the  United  States,  that  forts,  arsenals,  and 
other  buildings  for  public  uses  are  construct- 
ed within  the  states.  As  instrumentalities 
for  the  execution  of  the  powers  of  the  gen- 
eral government  they  are,  as  already  said, 
exempt  from  such  control  of  -the  United 
States  as  would  defeat  or  impair  their  use 
for  those  purposes;  and  if,  to  their  more  ef- 
fective use,  a  cession  of  legislative  authority 
and  political  jurisdiction  by  the  state,  would 
be  desirable,  we  do  not  perceive  any  objec- 
tion to  Its  grant  by  the  Legislature  of  the 
state.  Such  cession  Is  really  as  much  for  the 
benefit  of  the  state  as  it  is  for  the  benefit  of 
the  United  States.  It  Is  necessarily  tempo- 
rary, to  be  exercised  only  so  long  as  the  plac- 
es continue  to  be  used  for  the  public  purpos- 
es for  which  the  property  was  acquired  or 
reserved  from  sale.  When  they  cease  to  be 
thus  used,  the  jurisdiction  reverts  to  the 
state."  And  in  dealing  with  each  other  It 
does  not  appear  to  have  made  any  difference 
whether  the  question  involved  pertains  to  a 
political  or  property  right  Most  of  these 
compacts  deal  with  the  political  features  of 
the  subjects  embraced  within  their  purview, 
and  consist  of  limitations  upon  the  power 
to  legislate  upon  the  subjects  mentioned ;  no 
property  rights  existing  between  the  con- 
tracting sovereignties  being  directly  involved. 
The  question  of  property  rights  usually  arose 
by  some  citizen  or  taxpayer  contending  that 
his  rights  In  that  respect  would  be  affected 
by  the  enforcement  or  violation  of  the  com- 
pact as  the  case  might  be,  and  In  that  partic- 
ular this  case  is  similar  to  the  rest 
Spooner  v.  McConnell,  22  Fed.  Cas.  939, 
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contains  an  interesting  discussion  of  the  gen- 
eral question  now.  under  consideration,  and 
Mr.  Justice  McLean,  who  delivered  the  opin- 
ion, satisfactorily  answers  the  contention 
that  to  give  to  the  provision  of  the  Enabling 
Act  under  discussion  and  its  acceptance  the 
force  and  effect  of  a  compact  would  be  re- 
strictive of  the  sovereign  power  of  the  state, 
as  follows:  "It  is  a  well-established  principle 
that  no  political  change  in  a  government  an- 
nuls a  compact  made  with  another  sovereign 
power  or  with  Individuals.  The  compact  is 
protected  by  that  sacred  regard  for  plighted 
faith,  which  should  be  cherished  alike  by  in- 
dividuals and  organized  communities.  A  dis- 
regard of  this  great  principle  would  subject 
all  the  lights  and  advantages  of  civilization, 
and  throw  us  back  on  the  age  of  vandalism. 
This  compact  was  formed  between  political 
communities  and  the  future  inhabitants  of  a 
rising  territory,  and  the  states  which  should 
be  formed  within  It  And  all  who  became  In- 
habitants of  the  territory  made  themselves 
parties  to  the  compact  And  this  compact  so 
formed  could  only  be  rescinded  by  the  com- 
mon assent  of  those  who  were  parties  to  it 
When  application  was  made  to  Congress  by 
the  people  of  the  eastern  part  of  the  ter- 
ritory, to  authorize  the  call  of  a  Convention 
to  form  a  Constitution,  modifications  of  cer- 
tain provisions  of  the  compact  were  proposed, 
some  of  which  were  embodied  In  the  Consti- 
tution subsequently  formed,  and  others  of 
them,  after  various  alterations,  were  also  in- 
serted. But  that  provision  of  the  compact 
which  declared  that  the  navigable  waters  fall- 
ing into  the  St  Lawrence  and  the  Mississippi, 
and  the  carrying  places  between  them  shall 
be  common  highways  and  forever  free,  etc., 
was  not  proposed  to  be  modified.  *  *  • 
The  state  has  been  admitted  Into  the  Union  on 
an  equal  footing  with  the  original  states.  And 
yet  the  state  is  bound  by  compact  not  to  tax 
the  lands  of  the  United  States,  nor  until  the 
expiration  of  five  years  after  they  shall  have 
been  sold.  The  power  to  tax  is  an  incident  to 
sovereignty.  Does  this  exemption  take  away 
or  lessen  this  power?  If  It  does,  in  the  sense 
contended,  then  the  state  of  Ohio  was  not 
admitted  into  the  Union  with  the  same  pow- 
ers of  sovereignty  as  the  original  states. 
This  consequence  is  not  obviated  by  the  fact 
that  this  was  a  restriction  imposed,  with  the 
consent  of  the  state,  for  an  equivalent  If 
It  be  an  abridgment  of  the  sovereign  power 
of  the  state,  the  objection  stands  In  its  full 
force.  The  compact  not  to  tax  was  the  vol- 
untary act  of  the  people  of  the  state,  but  not 
more  so  than  was  the  compact  by  the  same 
people  that  the  navigable  waters  should  be 
common  highways.  And  this  exemption  from 
taxation  is  as  much  a  restriction  on  the  exer- 
cise of  the  sovereign  power,  as  the  exemption 
of  the  navigable  streams  from  obstruction  by 
the  same  power.  •  •  •  The  terms  'sover- 
eign power  of  a  state'  are  often  used  without 
any  very  definite  idea  of  their  meaning,  and 
they  are  often  misapplied.  Prior  to  the  for- 


• 

matlon  of  the  federal  Constitution,  the  states 
were  sovereign  in  the  absolute  sense  of  the 
term.  They -had  established  a  certain  agen- 
cy, under  the  Article  of  Confederation,  but 
this  agency  had  little  or  no  power  beyond 
that  of  recommending  to  the  states  the  adop- 
tion of  certain .  measures.  It  could  not  be 
properly  denominated  a  government  as  it  did 
not  possess  the  power  of  carrying  its  acts  into 
effect  The  people  of  the  states  by  the  adop- 
tion of  the  federal  Constitution  Imposed  cer- 
tain limitations  in  the  exercise  of  their  pow- 
ers which  appertain  to  sovereignty.  But  the 
states  are  still  sovereign.  They  are  bound 
by  the  compact  not  to  exercise  certain  powers 
which  they  have  delegated  to  the  federal  gov- 
ernment and  the  citizens  of  the  state  are 
bound  to  respect  and  obey  the  powers  thus 
delegated.  But  this  compact  or  federal  Con 
stitutlon,  was  voluntarily  formed  by  the  peo- 
ple of  the  states,  In  their  sovereign  capacity, 
and  may  be  changed,  at  their  pleasure,  iu 
the  mode  provided.  The  sovereignty  of  a 
state  does  not  reside  in  the  persons  who  fill 
the  different  departments  of  its  government 
but  in  the  people  from  whom  the  government 
emanated,  and  who  may  change  it  at  their 
discretion.  Sovereignty,  then,  in  this  coun- 
try, abides  with  the  constituency  and  not 
with  the  agent  And  this  remark  is  true 
both  in  reference  to  the  federal  and  state 
governments.  If  the  people  of  a  state*,  in 
their  sovereign  capacity,  enter  Into  a  com- 
pact, either  from  motives  of  sound  policy  or 
for  a  valuable  consideration  paid,  that  cer- 
tain lands  within  the  state  shall  be  exempt 
from  taxation,  or  that  certain  navigable  riv- 
ers shall  remain  unobstructed,  the  sovereign- 
ty of  the  state  is  no  more  affected  than  it 
Is  by  every  act  of  incorporation,  where  ex- 
clusive privileges  are  given  to  a  company  or 
an  Individual.  Certain  objects  on  which  the 
sovereign  power  may  act  are,  by  its  own  con- 
sent withdrawn  from  its  action;  but  this 
does  not  divest  the  state  of  any  attribute  of 
Its  sovereignty.  If  certain  lands  be  exempt 
from  taxation,  the  general  power  to  tax  is 
not  affected;  and  so  as  to  any  exclusive  right 
or  privilege  which  is  vested  by  compact  or 
act  of  incorporation.  A  state  cannot  divest 
itself  of  its  essential  attributes  of  sovereign- 
ty. It  cannot  enter  Into  a  compact  not  to 
exercise  Its  legislative  and  judicial  functions, 
or  its  elective  rights;  because  this  would 
be  to  change  the  form  of  government  which 
is  guaranteed  by  the  federal  Constitution. 
But  It  is  earnestly  contended  that  the  rights 
asserted  by  the  complainant,  are  wholly  In- 
compatible with  the  sovereignty  of  the, state, 
and  with  the  provision  that  the  state  was 
admitted  on  an  equal  footing  with  the  orig- 
inal states.  Does  this  provision  mean  that 
the  new  state  shall  exercise  the  same  powers 
and  In  the  same  modes,  as  are  exercised  by 
any  other  state?  Now  this  cannot  be  the 
true  construction  of  the  provision,  for  there 
cannot  be  found,  perhaps,  any  two  states  In 
the  Union  whose  legislative,  judicial,  and 
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executive  powers  are  in  every  respect  alike. 
If  the  argument  be  sound  that  there  Is  no 
equal  footing  short  of  exact  equality  In  this 
respect,  then  the  states  are  not  equal.  But 
if  the  meaning  be  that  the  people  of  the  new 
state,  exercising  the  sovereign  powers  which 
belong  to  the  people  of  any  other  state,  shall 
be  admitted  into  the  Union,  subject  to  such 
provisions  in  their  fundamental  law  as  they 
shall  have  sanctioned,  within  the  restric- 
tions of  the  federal  Constitution,  then  the 
states  are  equal — equal  In  rank,  equal  In 
their  powers  of  sovereignty;  and  only  differ 
in  their  restrictions,  which,  in  the  exercise 
of  those  powers,  they  may  have  voluntarily 
imposed  upon  themselves.  Thus  a  state  may, 
In  her  Constitution,  prohibit  the  Legislature 
from  Incorporating  banks,  or  In  fact  from 
passing  any  act  of  incorporation;  and  yet 
this  state  would  be  admitted  into  the  Union 
on  an  equal  footing  with  the  other  states. 
The  same  powers  were  exercised  in  forming 
a  Constitution,  but  In  the  distribution  of  the 
powers  of  the  state  government  they  were 
not  given  to  the  same  extent,  nor  were  they 
to  be  exercised  In  the  same  manner.  But 
this  produces  no  inequality.  The  states  are 
equal,  Inasmuch  as  each  has,  by  its  own  vol- 
untary will,  established  its  own  government, 
and  has  the  power  to  alter  It  This  is  the 
principle  on  which  the  state  governments  are 
established,  and  consequently  they  all  stand 
upon  an  equal  footing.  They  have  the  same 
basis;  have  been  formed  according  to  the 
will  of  the  people,  and  may  be  changed  at 
their  discretion.  If  then,  there  is  nothing 
In  the  Constitution  of  the  state  which  Is  re- 
pugnant to  the  compact  in  the  ordinance  in 
relation  to  navigable  waters,  and  the  parties 
to  tbe  compact  have  in  no  form  annulled  it, 
and  it  is  not  Inconsistent  with  that  equality 
which  the  state  of  Ohio  claims  with  the  orig- 
inal states,  it  follows  that  this  compact  is 
in  full  force,  and  is  a  subject  of  judicial  cog- 
nizance." 

In  Green  v.  Biddle,  8  Wheat.  1,  5  L  Ed. 
547,  an  occupying  claimant's  act  passed  by 
the  Legislature  of  the  state  of  Kentucky  was 
held  to  be  Invalid  upon  the  ground  that  it 
was  In  violation  of  the  compact  between  the 
states  of  Virginia  and  Kentucky  contained 
in  the  act  of  the  Legislature  of  Virginia  of 
December  18,  1789,  and  ratified  by  the  Con- 
vention which  framed  the  Constitution  of 
Kentucky,  and  Included  in  the  Constitution 
of  that  state  as  one  of  its  fundamental 
articles.  Both  parties  to  the  suit  claimed 
title  to  the  land  in  controversy  under  pat- 
ents from  the  state  of  Virginia  prior  to  the 
erection  of  the  district  of  Kentucky  into  a 
state.  The  compact  was  to  the  effect  that  all 
private  rights  and  interests  in  the  land  with- 
in said  district  of  Kentucky  derived  from  the 
law  of  Virginia  prior  to  such  separation 
shall  remain  inviolate  and  secure  under  the 
laws  of  tbe  proposed  state,  and  shall  be  de- 
termined by  the  laws  now  existing  in  this 
state  (Virginia).   The  occupying  claimant's 


act  passed  by  the  Legislature  of  Kentucky 
materially  changed  the  private  rights  and 
interests  of  the  parties  in  the  lands  In  con- 
troversy, as  they  existed  under  the  laws  of 
the  state  of  Virginia,  contrary  to  the  terms 
of  the  compact  The  case  was  twice  before 
the  court  On  the  first  submission  the  opin- 
ion was  prepared  by  Mr.  Justice  Story,  and 
on  rehearing  by  Mr.  Justice  Washington; 
present  Mr.  Chief  Justice  Marshall,  and  Jus- 
tices Johnson,  Livingston,  Todd,  Duvall,  and 
Story.  Both  opinions  upheld  the  compact 
On  the  first  hearing  there  was  no  appear- 
ance or  brief  on  behalf  of  one  of  the  par- 
ties, but  on  rehearing  Henry  Clay  appeared 
as  amicus  curia?.  Mr.  Clay  contended  that 
the  limitations  Imposed  by  the  compact  up- 
on the  state  of  Kentucky  were  not  of  a  char- 
acter which  said  state  was  bound  to  re- 
spect for  the  reason  that  the  state  of  Ken- 
tucky in  its  sovereign  capacity  could  not  be 
bound  by  the  compact  as  it  required  it  to 
surrender  part  of  its  sovereignty.  Discuss- 
ing this  contention,  Mr.  Justice  Washington 
said:  "The  next  objection,  which  is  to  tbe 
validity  of  the  particular  clause  of  the  com- 
pact Involved  in  this  controversy,  rests  upon 
a  principle,  the  correctness  of  which  remains 
to  be  proved.  It  is  practically  opposed  by 
the  tneory  of  all  limited  governments,  and 
especially  of  those  which  constitute  this 
Union.  The  powers  of  legislation  granted  to 
tbe  government  of  the  United  States,  as  well 
as  to  the  several  state  governments,  by  their 
respective  Constitutions,  are  all  limited.  The 
article  of  the  Constitution  of  the  United 
States,  involved  In  this  very  case,  is  one, 
amongst  many  others,  of  the  restrictions  al- 
luded to.  If  it  be  answered  that  these  lim- 
itations were  Imposed  by  the  people  in  their 
sovereign  character,  it  may  be  asked,  was 
not  the  acceptance  of  the  compact  the  act 
of  the  people  of  Kentucky  in  their  sovereign 
character?  If,  then,  the  principle  contend- 
ed for  be  a  sound  one,  we  can  only  say  that 
it  is  one  of  a  most  alarming  nature,  but 
which,  It  Is  believed,  cannot  be  seriously  en- 
tertained by  any  American  statesman  or  jur- 
ist -Various  objections  were  made  to  the 
literal  construction  of  the  compact  one  only 
of  which  we  deem  it  necessary  particularly 
to  notice.  That  was  that  if  it  be  so  con- 
strued as  to  deny  to  the  Legislature  of  Ken- 
tucky the  right  to  pass  the  act  in  question,  it 
will  follow  that  that  state  cannot  pass  laws 
to  affect  lands,  the  title  to  which  was  deriv- 
ed under  Virginia,  although  the  same  should 
be  wanted  for  public  use.  If  such  a  conse- 
quence grows  necessarily  out  of  this  provi- 
sion of  the  compact  still  we  can  perceive  no 
reason  why  the  assent  to  it  by  the  people  of 
Kentucky  should  not  be  binding  on  the  Leg- 
islature of  that  state.  Nor  can  we  perceive 
why  the  admission  of  the  conclusion  Involv- 
ed in  the  argument  should  invalidate  an  ex- 
press article  of  the  compact  In  relation  to  a 
quite  different  subject  The  agreement,  that 
the  rights  of  claimants  under  Virginia  should 
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remain  as  valid  and  secure  as  they  were  un- 
der the  laws  of  that  state,  contains  a  plain, 
intelligible  proposition,  about  the  meaning 
of  which  it  is  impossible  there  can  be  two 
opinions.  Can  the  government  of  Kentucky 
fly  from  this  agreement,  acceded  to  by  the 
people  in  their  sovereign  capacity,  because 
It  Involves  a  principle  which  might  be  Incon- 
venient, or  even  pernicious  to  the  state,  in 
some  other  respect?  The  court  cannot  per- 
ceive how  this  proposition  could  be  main- 
tained." 

The  decision  In  that  case  is  planted  square- 
ly upon  the  ground  that  the  agreement  be- 
tween Virginia  and  Kentucky  was  Inviolate, 
because  it  constituted  a  compact  between 
the  two  states,  and  Kentucky  could  not  ab- 
rogate it  by  legislative  enactment,  or  by 
amending  her  Constitution,  because  it  was 
a  compact  acceded  to  by  her  people  in  their 
sovereign  capacity,  which  could  only  be  re- 
scinded by  the  common  assent  of  those  who 
were  parties  to  It.  That  Mr.  Justice  Story, 
who  sat  in  the  case  and  who  attained  great 
fame  as  a  jurist  and  as  a  writer  on  the 
Constitution,  so  understood  the  principle 
therein  enunciated,  and  that  It  might  be  ap- 
plied to  merely  political  questions,  is  ap- 
parent from  the  following,  taken  from  his 
commentaries  on  the  Constitution  (volume 
2,  I  1321):  "At  the  time  when  the  prelim- 
inary measures  were  taken  for  the  admis- 
sion of  the  state  of  Missouri  into  the  Union, 
an  attempt  was  made  to  include  a  restriction 
prohibiting  the  introduction  of  slavery  into 
that  state,  as  a  condition  of  the  admission. 
On  that  occasion  the  question  was  largely  dis- 
cussed whether  Congress  possessed  constitu- 
tional authority  to  Impose  such  a  restriction 
upon  the  ground  that  the  prescribing  of  such  a 
condition  is  inconsistent  with  the  sovereign- 
ty of  the  state  to  be  admitted,  and  its  equal- 
ity with  the  other  states.  The  final  result  of 
the  vote  which  authorized  the  erection  of 
that  state  seems  to  establish  the  rightful 
authority  of  Congress  to  Impose  such  a  re- 
striction, although  It  was  not  then  applied. 
In  the  act  passed  for  this  purpose,  there  Is 
an  express  clause  that  in  all  the  territory 
ceded  by  France  to  the  United  States  under 
the  name  of  Louisiana,  which  lies  north  of 
36  degrees,  30  mini  N.  Lat.,  not  included  with- 
in the  limits  of  the  state  of  Missouri,  slav- 
ery and  Involuntary  servitude  otherwise  than 
in  the  punishment  of  crimes,  whereof  the 
parties  shall  have  been  duly  convicted,  shall 
be,  and  is  hereby,  forever  prohibited.  An 
objection  of  a  similar  character  was  taken 
to  the  compact  between  Virginia  and  Ken- 
tucky, upon  the  ground  that  it  was  a  restric- 
tion upon  state  sovereignty.  But  the  Su- 
preme Court  had  no  hesitation  in  overruling 
it,  considering  it  as  opposed  by  the  theory  of 
all  free  governments,  and  especially  of  those 
which  constitute  the  American  Republic." 

In  the  case  of  Blue  Jacket,  for  Himself 
and  Other  Members  of  the  United  Tribe  of 
■Shawnee  Indiana,  Residing  in  Kansas,  v. 


Board  of  Commissioners  of  County  of  John- 
son, 5  Wall.  737,  18  L.  Ed.  667,  the  question 
Involved  was  the  right  of  the  state  of  Kan- 
sas to  tax  the  lands  belonging  to  the  United 
Tribe  of  Shawnee  Indians  residing  in  that 
state,  notwithstanding  the  compact  between 
the  state  and  the  United  States  to  the  con- 
trary. The  state  contended  that  this  com- 
pact impinged  upon  its  sovereignty.  Mr. 
Justice  Davis,  who  delivered  the  opinion  of 
the  court,  said:  "There  can  be  no  question 
of  state  sovereignty  in  the  case,  as  Kansas 
accepted  her  admission  Into  the  family  of 
states  on  condition  that  the  Indian  rights 
should  remain  unimpaired  and  the  general 
government  at  liberty  to  make  any  regula- 
tion respecting  them,  their  lands,  property, 
or  other  rights,  which  it  would  have  been 
competent  to  make  If  Kansas  had  not  been 
admitted  into  the  Union." 

In  Virginia  v.  West  Virginia,  11  Wall.  39, 
20  L.  Ed.  67,  a  compact  involving  a  boundary 
question  between  •  those  states  was  upheld. 
The  third,  fourth,  and  fifth  paragraphs  of 
the  syllabus  indicate  the  subject  Involved 
and  the  holding  of  the  court: 

"(3)  The  ordinance  of  the  organic  conven- 
tion of  the  commonwealth  of  Virginia,  under 
which  the  state  of  West  Virginia  was  organ- 
ized, and  the  act  of  May  13, 1862,  of  the  said 
commonwealth,  constitute  a  proposition  of 
the  former  state  that  the  counties  of  Jeffer- 
son and  Berkeley  and  others  might,  on  cer- 
tain conditions,  become  part  of  the  new 
state ;  and  the  provisions  of  the  Constitution 
of  the  new  state  concerning  those  counties 
are  an  acceptance  of  that  proposition. 

"(4)  The  act  of  Congress  admitting  the 
state  of  West  Virginia  into  the  Union  at  the 
request  of  the  commonwealth  of  Virginia, 
with  the  provisions  for  the  transfer  of  these 
counties  In  the  Constitution  of  the  new  state, 
and  In  the  acts  of  the  Virginia  Legislature, 
Is  an  Implied  consent  to  the  agreement  of 
those  states  on  that  subject 

"(5)  The  consent  required  by  the  Constitu- 
tion to  make  valid  agreements  between  the 
states  need  not  necessarily  be  by  an  express 
assent  to  every  proposition  of  the  agree- 
ment. In  the  present  case  the  assent  is  an 
irresistible  inference  from  the  legislation  of 
Congress  on  the  subject." 

In  Hancock  v.  Walsh,  Commissioner  of  the 
General  Land  Office  of  Texas,  3  Woods,  351, 
Fed.  Cas.  No.  6,012,  the  state  of  Texas  sought 
to  evade  the  terms  of  the  joint  resolution  of 
the  Congress  of  the  United  States  for  the 
annexation  of  Texas  which  provided  that 
Texas  be  allowed,  as  one  of  the  conditions 
of  annexation,  to  retain  the  vacant  unappro- 
priated lands  within  her  limits,  to  be  applied 
to  the  payment  of  the  debts  and  liabilities 
of  the  republic  of  Texas.  The  court  held  it 
was  not  within  the  power  of  the  state  gov- 
ernment to  refuse  to  comply  with  the  terms 
of  the  compact  In  discussing  the  question 
under  consideration*,  Mr.  Circuit  Judge 
Woods,  who  delivered  the  opinion  of  the 
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court,  said:  "Whether  it  be  a  treaty  or  a 
contract,  It  is  alike  within  the  clause  of  the 
Constitution  of  the  United  States  which  for- 
bids a  state  from  impairing  the  obligation 
of  contracts.  Green  v.  Biddle,  8  Wheat  1 
[5  L.  Ed.  547].  If  It  is  to  be  considered  a 
treaty,  it  Is  protected  by  the  second  clause 
of  article  6  of  the  Constitution  of  the  United 
States,  which  declares,  This  Constitution 
and  the  laws  of  the  United  States,  shall  be 
the  supreme  law  of  the  land.'  If  this  is  a 
treaty,  the  Legislature  of  Texas  can  no  more 
repeal  or  annul  It  than  It  can  annul  or  re- 
peal a  clause  in  the  Constitution  of  the 
United  States.  If  it  is  to  be  considered  as 
a  contract  it  is  equally  beyond  the  power  of 
the  Legislature;  for  a  state  is  as  much  for- 
bidden by  the  Constitution  from  passing  laws 
to  Impair  the  obligation  of  contracts  made 
by  herself  as  by  other  parties.  By  no  device 
that  a  state  can  resort  to  can  she  escape  this 
constitutional  prohibition.  It  is  perfectly 
clear  that  she  cannot  authorize  her  agents  to 
violate  her  own  contracts  by  leaving  it  to 
their  discretion  whether  they  shall  violate 
them  or  not" 

United  States  v.  Partello  (C.  C.)  48  Fed. 
670,  and  United  States  v.  McBratney,  104  U. 
S.  621,  28  L.  Ed.  869,  illustrate  tbe  different 
situations  that  arise  in  matters  concerning 
jurisdiction  over  Indian  reservations  situat- 
ed within  a  state  at  the  time  of  statehood, 
where  there  is  a  compact  relating  to  this  sub- 
ject and  where  there  is  not  In  the  Partello 
Case  there  was  a  compact  and  it  was  held 
that  the  United  States  courts  had  jurisdic- 
tion over  the  crime  of  rape  committed  by  a 
wbite  man  upon  a  white  woman  upon  an 
Indian  reservation,  because  the  people  of  the 
state  had  full  power  to  relinquish  to  the 
United  States  such  jurisdiction,  and  did  so, 
whilst  in  the  McBratney  Case  the  Supreme 
Court  of  the  United  States  held  that  under 
tbe  act  admitting  Colorado  into  the  Union 
the  United  States  had  no  jurisdiction  of 
tbe  crime  of  murder  committed  by  one  white 
man  upon  another  on  the  Ute  Reservation, 
for  the  reason  that  the  admission  act  of 
Colorado  wherein  that  reservation  was  sit- 
uated, "contains  no  exception  of  the  Ute 
Reservation,  or  of  Jurisdiction  over  it"  clear- 
ly indicating  that  It  would  have  made  a  dif- 
ference in  the  rule  laid  down  in  that  case  if 
It  had.  Ward  v.  Race  Horse,  163  U.  S.  504, 
16  Sup.  Ct  1076,  41  L.  Ed.  244,  Is  another 
case  of  this  class.  The  majority  opinion  was 
prepared  by  the  present  Chief  Justice,  who 
distinguished  that  case  from  the  case  of  the 
Kansas  Indians,  supra,  as  follows:  "The  first 
case  (that  of  the  Kansas  Indians)  involved 
the  right  of  the  state  to  tax  the  land  of  In- 
dians owned  under  patents  issued  to  them 
In  consequence  of  treaties  made  with  their 
respective  tribes.  The  court  held  that  the 
power  of  the  state  to  tax  was  expressly  ex- 
cluded by  tbe  Enabling  Act  The  second 
case  (that  of  the  New  York  Indians)  involved 
the  right  of  the  state  to  tax  land  embraced 


in  an  Indian  reservation,  which  existed  prior 
to  the  adoption  of  the  Constitution  of  the 
United  States.  Thus  these  two  cases  Involv- 
ed the  authority  of  the  state  to  exert  its  tax- 
ing power  on  lands  embraced  within  an  In- 
dian reservation,  that  is  to  say,  the  author- 
ity of  the  state  to  extend  its  powers  to  lands 
not  within  the  scope  of  its  jurisdiction, 
whilst  this  case  involves  a  question  of  wheth- 
er where  no  reservation  exists  a  state  can  be 
stripped  by  implication  and  deduction  of  an 
essential  attribute  of  its  governmental  exist- 
ence. Doubtless  the  rule  that  treaties  should 
be  so  construed  as  to  uphold  the  sanctity  of 
the  public  faith  ought  not  to  be  departed 
from." 

There  are  other  federal  cases  bearing  di- 
rectly upon  the  same  question,  among  which 
may  be  mentioned  Beecher  v.  Wetherby,  95 
U.  S.  517,  24  L.  Ed.  440,  which  upholds  a 
compact  between  the  United  States  and  the 
people  of  the  proposed  state  of  Wisconsin, 
concerning  grants  of  land  to  the  new  state; 
Cooper  v.  Roberts,  18  How.  173,  15  L.  Ed. 
338,  where  a  similar  clause  in  a  compact  be- 
tween the  state  of  Michigan  and  the  United 
States  is  upheld;  Boyd  v.  Nebraska,  143  U. 
S.  135,  12  Sup.  Ct  375,  86  L.  Ed.  103,  a  com- 
pact between  the  United  States  and  Ne- 
braska relating  to  naturalization  was  sus- 
tained; and  State  of  Minnesota  v.  Batchel- 
der,  1  Wall.  109, 17  L.  Ed.  551,  recognizes  the 
validity  of  such  compacts.  The  state  courts 
seem  to  be  in  harmony  with  the  federal 
courts  on  this  question.  Hogg  v.  ZanesvUle 
Canal  &  Mfg.  Co.,  5  Ohio,  410;  Brittle  v. 
People,  2  Neb.  198;  Romine  v.  State  et  aL, 
7  Wash.  215,  34  Pac.  924 ;  Duke  v.  Cahawba 
Nav.  Co.,  10  Ala.  82,  44  Am.  Dec  472. 

The  foregoing  cases  Illustrate  the  wide 
range  of  subjects  which  the  courts  have  held 
to  be  proper  subjects  of  compact  between  the 
states  and  the  states  and  the  United  States. 
If  the  far  greater  number  and  diversity  of 
subjects  concerning  which  the  people  of  pro- 
posed states  and  the  United  States  have 
deemed  It  expedient  to  enter  into  compacts 
which  are  now  and  for  years  have  been  in 
force  unquestioned,  and  under  which  the  re- 
spective sovereignties  are  working  out  their 
common  destiny  without  any  apparent  con- 
sciousness of  Inequality  on  that  account  could 
be  spread  before  us  within  any  reasonable 
space,  it  would  be  obvious  that  Mr.  Justice 
Field  did  not  state  the  rule  too  broadly  in 
Ft  Leavenworth  R.  Co.  v.  Lowe,  supra,  when 
he  said:  "Though  the  jurisdiction  and  au- 
thority of  the  general  government  are  essen- 
tially different  from  that  of  the  state,  they 
are  not  those  of  a  different  country,  and  the 
two,  the  state  and  the  general  government 
may  deal  with  each  other  In  any  way  they 
deem  best  to  carry  out  the  purposes  of  the 
Constitution." 

Utah  furnishes  what  up  to  that  time  was 
a  novel  example  of  such  dealing.  The  Ena- 
bling Act  of  Utah  provides  that  the  Constitu- 
tional Convention  "shall  provide  by  ordi- 
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nance  irrevocable  without  the  consent  of  the 
United  States  and  the  people  of  aaid  state, 
•  •  •  that  polygamous  or  plural  mar- 
riages are  forever  prohibited."  The  ordi- 
nance was  adopted  in  accordance  with  the 
terms  of  the  Enabling  Act  as  follows:  "The 
following  ordinance  shall  be  irrevocable  with- 
out the  consent  of  the  United  States  and  the 
people  of  this  state:  First  Perfect  toleration 
of  religious  sentiment  is  guaranteed.  No 
Inhabitant  of  this  state  shall  ever  be  molest- 
ed in  person  or  property  on  account  of  his 
or  her  mode  of  religious  worship;  but  polyg- 
amous or  plural  marriages  are  forever  pro- 
hibited." This  ordinance  has  never  received 
Judicial  interpretation  so  far  as  I  am  aware, 
but  a  Senator  from  that  state  was  tried  be- 
fore the  United  States  Senate  for  violation 
of  the  anti-polygamy  law,  and  its  validity, 
or  that  it  was  to  be  given  the  force  and  ef- 
fect of  a  compact,  was  not  even  questioned 
by  the  eminent  lawyers  who  appeared  on  ei- 
ther side  of  that  celebrated  case. 

There  is  a  like  provision  in  our  Enabling 
Act  which  we  accepted.  We  also  agreed  not 
to  limit  the  authority  of  the  United  States 
pertaining  to  Indians;  that  perfect  tolera- 
tion of  religious  sentiment  shall  be  secured ; 
tbat  we  will  not  manufacture,  sell,  barter, 
or  give  away  intoxicating  liquors  in  tbat  part 
of  the  state  formerly  known  as  Indian  Ter- 
ritory for  a  period  of  21  years,  etc.  All  of 
these  agreements  limit  somewhat  the  legisla- 
tive power  of  the  state,  and  of  course,  if  the 
view  of  the  majority  of  the  court  as  express- 
ed by  Justice  Williams  is  sound,  the  state 
may  repudiate  these  solemn  compacts  with- 
out consulting  the  federal  government  or  the 
sovereign  people  of  the  state.  I  cannot  give 
my  assent  to  that  proposition.  It  seems  to 
me  that  the  agreement  not  to  move  the  state 
capital  until  1913  and  not  to  appropriate  any 
public  moneys  of  the  state  for  the  erection  of 
buildings  for  capital  purposes  during  such 
period,  involves  'the  least  important  subject 
embraced  within  the  Enabling  Act,  and  if  the 
compact  in  relation  to  that  cannot  be  upheld, 
the  power  of  compact  between  the  federal 
government  and  the  people  of  a  proposed 
state  is  limited  indeed,  and  heretofore  has 
been  very  little  understood  by  the  contract- 
ing parties.  It  is  Incomparably  inferior  to 
the  subject  of  the  compact  between  Virginia 
and  Kentucky  upheld  in  Green  v.  Blddle,  su- 
pra. Of  that  subject  Mr.  Justice  Story  said: 
"Titles  to  land  cannot  be  acquired  or  trans- 
ferred in  any  other  mode  than  that  pre- 
scribed by  the  laws  of  the  territory  where  It 
is  situate.  Every  government  has,  and  from 
the  nature  of  sovereignty  must  have,  the  ex- 
clusive right  of  regulating  the  descent,  dis- 
tribution, and  grants  of  the  domain  within 
Its  own  boundaries;  and  this  right  must  re- 
main until  it  yields  it  up  by  compact  or  con- 
quest" 

The  right  of  sovereign  states  to  enter  Into 


compacts  with  each  other  is  itself  one  of  the 
highest  attributes  of  sovereignty.  The  pow- 
er exists  in  full  vigor  In  every  state  which 
has  not  parted  with  this  portion  of  its  nat- 
ural sovereignty.  The  limitation  upon  this 
great  power  sanctioned  by  the  majority  opin- 
ion constitutes  to  my  mind  a  far  greater  re- 
striction upon  the  sovereignty  of  the  state 
than  the  exercise  by  the  sovereign  people  of 
the  proposed  state  of  the  power  to  bind  the 
state,  by  compact  with  the  United  States,  not 
to  remove  her  capital  prior  to  1913. 

The  Enabling  Act  contained  propositions 
only  not  binding  until  accepted  by  the  people 
of  the  proposed  state.  The  people  were  free 
to  accept  or  reject  those  propositions;  Indeed 
Arizona  whose  admission  was  provided  for 
by  the  same  Enabling  Act  did  reject  some  of 
its  proposals  and  refused  statehood  on  the 
terms  proposed.  Oklahoma  could  and  proba- 
bly would  have  done  the  same  if  the  people 
had  not  been  satisfied  with  the  terms  of  her 
Enabling  Act  If,  after  statehood,  the  state 
becomes  impressed  with  the  idea  that  the 
terms  imposed  by  the  Enabling  Act  and  ac- 
cepted by  the  people  in  their  sovereign  ca- 
pacity Impinge  so  greatly  upon  her  rights  as 
a  sovereign  state  that  she  cannot  longer  tol- 
erate them,  before  she  would  be  permitted  to 
repudiate  them,  if  equitable  principles  were 
applied,  she  would  be  required  to  tender  back 
to  the  United  States  the  boon  of  statehood, 
return  the  $5,000,000  school  fund,  and  the 
priceless  heritage  of  school  and  public  build- 
ing lands  .  acquired  through  the  Enabling 
Act  and  Its  acceptance,  and  restore  every- 
thing of  value  which  she  received  by  virtue 
thereof. 

Municipalities  as  well  as  individuals  ought 
Inviolably  to  observe  their  compacts  and 
their  promises.  Vattel  says  (Law  of  Nations, 
196):  "This  great  truth  is  generally  acknowl- 
edged by  all  nations;  the  reproach  of  perfidy 
is  esteemed  by  sovereigns  a  most  atrocious 
affront  yet  he  who  does  not  observe  a  treaty 
Is  certainly  perfidious,  since  he  violates  his 
faith." 

In  this  conclusion,  I  am  authorized  to  say 
Mr.  Justice  DUNN  concurs. 


LYNN  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Feb. 
9.  1911.) 

(SyllaluM  ly  the  Court.) 

Criminal  Law  (J  938*)— New  Tbial— Sub- 
PBI8B— Newly  Discovered  Evidekcx. 

Where  a  defendant  of  previous  good  char- 
acter, baa  been  convicted  on  the  uncorroborated 
testimony  of  the  prosecuting  witness,  who  ad- 
mits that  his  ill  will  and  animosity  towards  the 
defendant  prompted  the  prosecution,  and,  con- 
sidering the  contradictory  and  Improbable  char- 
acter of  the  testimony  of  said  witness,  and 
where  one  of  the  grounds  for  new  trial  was 
that  defendant  could  prove  by  several  witnesses, 
whose  affidavits  were  attached  and  made  a 
part  of  said  motion,  certain  material  facts  which 
would  probably  alter  the  verdict  and  where  it 
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appeared  by  defendant's  affidavit  that  the  ma- 
teriality of  said  testimony  was  first  disclosed 
by  the  testimony  of  the  prosecuting  witness, 
held,  that  a  new  trial  should  be  granted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  fft  2306-2317;  Dec.  Dig.  § 
938.*] 

Appeal  from  Kay  County  Court;  Claude 
Duval,  Judge. 

Teddy  Lynn  was  convicted  of  violating  the 
prohibition  law,  and  he  appeals.  Reversed, 
and  new  trial  awarded. 

J.  F.  King  and  W.  B.  Clark,  for  plaintiff 
in  error. 

DOYLE,  J.  Teddy  Lynn,  plaintiff  in  er- 
ror, was  convicted  in  the  county  court  of  Kay 
county  for  a  violation  of  the  prohibition  law 
and  sentenced  to  pay  a  fine  of  (100,  and  be 
confined  in  the  county  jail  for  a  period  of  40 
days.  From  which  judgment  and  sentence, 
he  appealed  by  filing  in  this  court,  on  July 
30,  1009,  his  petition  in  error,  with  case-made 
attached. 

This  conviction  was  had  on  the  testimony 
of  the  prosecuting  witness,  Frank  Holmes, 
who  in  substance  testified  that  on  March  17, 
1908,  he  lived  at  White  Eagle,  and  on  the 
morning  of  that  day  walked  from  there  to 
Ponca  City,  arriving  at  the  New  State  Room- 
ing House,  a  two-story  brick  building  near 
the  business  center,  about  noon,  where  he 
met  the  defendant,  who  Invited  him  to  have 
some  beer ;  that  they  went  upstairs  in  room 
No.  11;  that  Lynn  went  out  and  brought 
back  two  pint  bottles  of  beer,  which  they 
both  drank,  and  for  which  witness  paid  $1; 
that  witness  wanted  more;  the  defendant 
told  him  he  had  no  more  beer,  but  had  some 
whisky,  and  defendant  went  out  and  brought 
back  a  pint  bottle  of  whisky,  and  gave  wit- 
ness four  glasses  of  it,  for  which  witness 
paid  SO  cents ;  that  witness  stayed  in  the 
room  about  three  hours,  and  just  before  leav- 
ing the  room  witness  bought  a  pint  of  whis- 
ky, for  which  he  paid  the  defendant,  then 
and  there,  S1.25 ;  that  as  he  started  to  leave 
defendant  told  him  he  could  not  take  this 
whisky,  and  grabbed  hold  of  him  and  took 
this  pint  of  whisky  away  from  him;  that 
witness  went  down  the  hall  and  back  steps, 
followed  by  defendant,  and  when  they  reach- 
ed the  sidewalk,  defendant  struck  witness  a 
blow  with  his  fist;  that  witness  then  went  to 
a  livery  barn  near  by  and  was  soon  there- 
after arrested  for  being  drunk,  and  was 
placed  in  the  city  Jail  until  the  next  morn- 
ing, when  he  was  found  guilty  in  the  police 
court,  and  a  fine  assessed.  The  testimony  of 
the  prosecuting  witness  was  very  contra- 
dictory, and  he  admitted  his  ill  will  and  ani- 
mosity toward  the  defendant  The  defend- 
ant, testifying  on  his  own  behalf,  testified 
that  he  was  called  from  the  street  to  bis 
rooming  house,  where  he  found  the  prosecut- 
ing witness  in  room  No.  8  in  an  intoxicated 
condition,  and  that  he  was  Insulting  his 


wife ;  that  be  grabbed  him,  pushed  him  out, 
down  the  stairs  onto  the  street,  and  there 
struck  him  several  blows.  The  wife  of  the 
defendant  testified  to  a  similar  state  of  facts. 
Several  witnesses  testified  that  the  character 
of  the  defendant  as  a  peaceable,  law-abiding 
citizen  was  good.  The  instructions  of  the 
court  fully  and  correctly  state  the  law  ap- 
plicable to  the  case.  The  Jury  returned  a 
verdict  of  guilty. 

A  motion  for  a  new  trial  was  filed  on  the 
grounds  that:  The  verdict  is  contrary  to 
the  evidence;  newly  discovered  evidence; 
and  surprise  at  the  evidence  of  the  prosecut- 
ing witness,  which  by  ordinary  diligence  and 
prudence  he  could  not  anticipate,  which  mo- 
tion was  duly  verified  by  defendant  and  is 
supported  by  several  affidavits,  which  are  in 
substance  as  follows:  Ed  Fleener,  on  oath, 
states  that  on  the  17th  of  March,  about  10 
o'clock  p.  m.,  he  was  in  the  rear  of  the  New 
State  Rooming  House,  that  he  saw  Teddy 
Lynn  drive  up  in  a  buggy  from  the  east,  and 
Tommy  McDanlels  came  down  the  rooming 
house  stairs  and  spoke  to  said  Lynn;  that 
Lynn  immediately  went  up  said  stairs,  and 
In  a  few  minutes  came  out,  preceded  by 
Frank  Holmes;  that  when  they  reached  the 
street  they  engaged  In  a  fist  fight  Tommy 
McDanlels  deposes  that  he  has  roomed  and 
boarded  with  defendant  for  two  years  at  the 
New  State  Rooming  House;  that  during 
that  time  he  has  occupied  room  No.  11 ;  that 
he  was  in  said  room  on  the  17th  day  of 
March  from  noon  until  2:30  p.  m. ;  that 
Frank  Holmes  came  to  said  rooming  house 
about  that  hour,  and  entered  by  the  rear 
stairway;  that  he  was  then  In  an  intoxi- 
cated condition ;  that  he  heard  a  controversy 
between  the  said  Frank  Holmes  and  Mrs. 
Lynn,  and  he  went  downstairs  and  called 
Mr.  Lynn ;  that  Mr.  Lynn  went  upstairs,  and 
shortly  afterwards  he  saw  Frank  Holmes 
with  his  face  and  eyes  considerably  bruised 
and  bleeding.  Affiant  further  states  Frank 
Holmes  was  at  no  time  in  room  No.  11  on 
that  day.  De  Loss  Lumley  deposes  that  he 
has  known  defendant  for  several  years,  and 
also  Frank  Holmes ;  that  he  saw  said  Frank 
Holmes  in  Ponca  City  on  the  forenoon  of 
said  17th  of  March,  about  10  o'clock,  in  an 
intoxicated  condition;  that  he  had  a  pint 
of  whisky  on  his  person  and  invited  him  to 
take  a  drink;  that  about  2:30  p.  m.  on 
said  day  he  saw  him  go  to  the  rooming  house 
conducted  by  Teddy  Lynn,  by  the  rear  stair- 
way, immediately  after  Teddy  Lynn  drove  up 
from  the  east  and  where  affiant  was  stand- 
ing; that  one  Tommy  McDanlels  came  out 
of  the  rooming  house  and  spoke  to  him; 
that  said  Lynn  thereupon  went  upstairs, 
and  in  the  course  of  a  few  minutes  the  affiant 
saw  Frank  Holmes  come  down  out  of  the 
rooming  house  with  said  Lynn  following  him, 
and  as  they  reached  the  ground  they  engaged 
in  a  fist  fight  Robert  Stout  deposes  that  he 
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is  acquainted  with  defendant  and  Frank 
Holmes ;  that  on  the  17th  of  March  he  met 
Holmes  about  the  hour  of  11  o'clock  In  the 
forenoon;  that  at  that  time  he  was  con- 
siderably under  the  Influence  of  liquor ;  that 
Holmes  Invited  affiant  to  take  dinner  with 
him,  and  they  went  to  a  restaurant  and  had 
dinner  about  12  o'clock;  that  he  stayed 
with  Holmes  until  about  the  hour  of  2 :30  p. 
m.,  and  Holmes  during  this  time  was  con- 
tinually drinking  whisky;  that  about  the 
hour  of  2 :30  Holmes  left  affiant,  stating  that 
he  was  going  to  get  him  a  room  and  sleep  his 
drunk  off;  and  thereupon  said  Holmes  en- 
tered the  New  State  Rooming  House  by 
going  up  the  rear  stairway.  Harry  Hamilton 
deposes  that  he  lived  on  his  farm  east  of 
Ponca  City,  near  the  Arkansas  river;  that 
on  the  17th  day  of  March,  about  the  hour  of 
12:30  p.  m.,  Teddy  Lynn  drove  to  said  farm 
and  visited  until  1:30  p.  m.  of  said  day; 
that  Lynn  then  drove  off  in  his  buggy  in  the 
direction  of  Ponca  City. . 

Upon  a  review  of  the  testimony  and  the 
circumstances  In  evidence,  and  taking  into 
account  the  ill  will  and  animosity  of  the 
prosecuting  witness  by  reason  of  the  assault 
made  upon  him  by  the  defendant,  and  the 
contradictory  and  Improbable  character  of 
the  testimony  of  the  prosecuting  witness,  we 
are  of  opinion  that,  upon  the  showing  made 
of  surprise  and  newly  discovered  evidence, 
the  motion  for  a  new  trial  should  have  been 
granted. 

The  judgment  of  the  county  court  of  Kay 
county  Is  therefore  reversed,  and  a  new  trial 
awarded. 

FURMAN,  P.  J.,  and  ARMSTRONG,  J., 
concur. 


HAVILL  v.  UNITED  STATES. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  7,  1911.) 

CBnfiNAL  Law  (|  1131*)— Appeal— Dismissal. 
Where  no  proof  of  service  of  notice  of  ap- 

ral  was  filed,  aa  required  by  Snyder's  St.  1909, 
6949,  and  no  security  for  costs  was  given, 
until  after  two  years  from  sentence,  when  a 

S roper  affidavit  was  filed,  the  appeal  should  be 
ismissed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Die  §§  2971-2985;  Dec  Dig.  § 
1131.*] 

Appeal  from  District  Court,  McCurtaln 
County;  D.  A.  Richardson,  Judge. 

Eugene  Havlll  was  convicted  of  crime,  and 
appeals.  Dismissed. 

Foster  &  Stephenson,  for  plaintiff  in  er- 
ror. Cbas.  West,  Atty.  Gen.,  and  Chas.  L. 
Moore,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was 
convicted  in  the  county  court  of  McCurtaln 


county  for  the  crime  of  manslaughter,  and 
the  jury  by  their  verdict  assessed  his  punish- 
ment at  imprisonment  for  a  period  of  one 
year  and  a  fine  of  $50.  Judgment  and  sen- 
tence in  accordance  with  said  verdict  was 
entered  on  October  3,  1908.  From  this 
judgment  and  sentence  an  appeal  was  at- 
tempted to  be  taken  by  filing  in  this  court 
on  January  7,  1909,  a  petition  in  error  with 
case-made  attached. 

No  proof  of  service  of  notices  of  appeal 
has  been  filed,  as  provided  and  required  by 
section  6949,  Snyder's  St  1909.  No  bond, 
cash  deposit,  or  other  security  for  costs  was 
given  in  this  court  until  November  25,  1910, 
at  which  time  a  poverty  affidavit  was  filed. 
On  behalf  of  the  state  a  special  appearance 
was  made,  for  the  purpose  of  moving  to  dis- 
miss the  pretended  appeal  and  to  strike  the 
cause  from  the  docket  The  court  is  of  the 
opinion  that  the  motion  to  dismiss  is  well 
taken.  In  order  to  give  this  court  jurisdic- 
tion, notices  prescribed  by  the  statute  must 
be  served  on  the  clerk  of  the  court  and  the 
prosecuting  attorney,  and  proof  of  service 
of  such  notices  must  be  fifed  with  the  rec- 
ord In  this  court,  within  the  time  within 
which  an  appeal  may  be  taken,  and  securr 
ity  for  costs  must  be  given,  or,  in  lieu  there- 
of, the  affidavit  of  plaintiff  in  error  that  by 
reason  of  bis  poverty  he  Is  unable  to  give 
such  security  for  costs.  That  was  not  done 
in  this  case.  The  motion  to  dismiss  the 
purported  appeal  must  therefore  be  sus- 
tained. 

It  Is  therefore  ordered  that  the  purport- 
ed appeal  be  and  the  same  is  hereby  dismiss- 
ed, and  the  cause  remanded  to  the  district 
court  of  McCurtaln  county,  with  direction  to 
enforce  the  judgment  and  sentence. 


BAKER  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  7,  1911.) 

(Syllabus  ly  the  Court.) 

1.  Criminal  Law  ({  103*)  —  Reoobd  —  Ad- 
journment. » 

Where  a  court  of  record  in  this  state  con- 
venes on  the  dates  prescribed  by  the  statute, 
and  adjourns  to  some  subsequent  date,  it  is 
necessary  for  the  record  to  affirmatively  show 
that  the  court  was  properly  convened,  and  an 
order  made  and  entered  in  the  journal  adjourn- 
ing it  to  such  subsequent  date. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  213;  Dec.  Dig.  §  103.*] 

2.  Criminal  Law  (5  103*)  —  Jubisdiction— 
Recobd  —  Judgment  Entered  at  Unau- 
thorized Tebm. 

Where  the  regular  time  for  the  convening 
of  the  county  court  is  fixed  by  law  as  the  first 
Monday  in  July,  and  the  record  fails  to  show 
that  the  court  convened  until  the  second  Mon- 
day in  August  the  judgments  of  the  court  ren- 
dered at  such  subsequent  sitting  are  void. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  213;  Dec  Dig.  5  103.*] 
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Appeal  from  Stephens  County  Court;  W. 
H.  Admire,  Judge. 

Andy  Baker  was  convicted  of  selling  In- 
toxicating liquor,  and  appeals.  Reversed. 

E.  E.  Morris,  for  appellant 

ARMSTRONG,  J.  The  plaintiff  In  error, 
Andy  Baker,  was  tried  in  the  county  court 
of  Stephens  county  on  the  3d  day  of  August, 
1009,  and  convicted,  on  a  charge  of  selling  in- 
toxicating liquor.  The  appeal  is  regularly 
perfected. 

There  are  a  number  of  assignments  of  er- 
ror, only  one  of  which  we  deem  it  necessary 
to  discuss,  which  Is  to  the  effect  that  the 
court  was  without  jurisdiction  to  try  the 
cause  by  reason  of  the  lapse  of  the  July 
term  of  the  court.  The  record  shows  that 
the  July  term  of  the  county  court  of  Ste- 
phens county  was  convened  on  the  2d  day  of 
August,  1909.  There  Is  nothing  to  show  that 
the  court  convened,  as  required  by  law,  on 
the  first  Monday  in  July,  and  adjourned  over 
to  the  2d  day  of  August,  but  on  the  contrary 
It  appears  that  the  court  convened  orig- 
inally on  the  2d  day  of  August.  Under  our 
statute  the  regular  terms  of  the  county  court 
in  the  several  counties  begin  on  the  first  Mon- 
day in  January,  April,  July,  and  October  of 
each  year;  but  they  may  be  adjourned  to 
some  other  date  by  proper  order  of  the 
court.  It  Is  necessary  for  the  record  to  af- 
firmatively show,  when  the  same  is  certified 
to  as  complete,  that  the  court  convened  on 
the  regular  date  and  adjourned  to  some  sub- 
sequent date,  In  order  to  validate  its  Judg- 
ments had  at  such  subsequent  term.  The 
record  in  this  case  is  certified  to  as  complete. 
The  trial  judge  was  called  upon  by  this  court 
to  amend  the  case-made,  so  as  to  show  the 
convening  of  the  court  on  the  date  fixed  by 
law  and  the  adjournment  to  the  2d  of  Au- 
gust, but  he  advised  that  his  records  show 
no  such  order. 

This  defect  in  the  record  is  fatal,  and  the 
judgment  of  the  trial  court  will  have  to  be 
reversed,  and  a  new  trial  awarded. 

FURMAN,  P.  J.,  and  DOYLE,  J.,  concur. 


LOWRY  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  7,  1911.) 

(Syllabus  by  the  Court.) 

1.  Intoxicating  Liquors  (J  223*)— Posses- 
sion of  Whisky— Evidence. 

When  a  person  is  charged  with  having 
whisky  in  his  possession  for  the  unlawful  pur- 
pose of  selling  same,  the  proof  should  conform 
to  the  charge. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liguors,  Cent.  Dig.  If  268-274;  Dec  Dig.  § 
223.»] 

2.  Intoxicating  Liquors  ({  236«)— Evidence 
—Possession. 

Proof  held  to  be  insufficient  to  sustain  the 
prosecution  for  having  unlawful  possession  of 
whisky  for  the  purpose  of  sale,  but  sufficient 


to  sustain  a  charge  for  the  unlawful  sale 

thereof. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liq^rs.  Cent  Dig.  ff  309,  312-315 ;  Dec.  Dig. 

Appeal  from  Kiowa  County  Court;  J.  W. 
Mansell,  Judge. 

Matt  Lowry  was  convicted  of  having  liq- 
uor in  Lis  possession,  and  appeals.  Reversed 
and  remanded. 

Thos.  W.  Conner,  for  plaintiff  in  error. 

ARMSTRONG-,  J.  The  appellant.  Matt 
Lowry,  was  convicted  on  the  12th  day  of 
November,  1906,  In  the  county  court  of  Ki- 
owa county,  on  a  charge  of  having  liquor  In 
his  possession  for  unlawful  purpose  of  sell- 
ing the  same.  He  filed  motions  for  new 
trial  and  In  arrest  of  judgment,  both  of 
which  were  overruled,   and  he  excepted. 

The  record  in  this  case  shows  that  the  appel- 
lant sold  whisky  in  small  quantities  to  three 
different  persons,  on  three  different  dates, 
each  time  selling  all  that  the  proof  showed 
he  had;  but  there  Is  nothing  In  the  record 
to  Bhow  whether  he  had  any  quantity  of 
whisky  In  his  possession,  other  than  that 
which  witnesses  say  they  purchased  from  him, 
and  there  Is  nothing  to  show  whether  he 
procured  that  from  other  persons  or  from  a 
supply  In  his  possession.  Proof  of  sales  of 
intoxicating  liquor  are  sufficient  to  convict 
a  person  on  a  charge  of  selling  whisky; 
but  proof  of  sales,  standing  alone,  is  not 
sufficient  to  sustain  a  verdict  for  having  un- 
lawful possession  of  whisky  for  the  pur- 
pose of  sale.  When  it  Is  shown  that  all  de- 
fendant had  was  sold,  the  unlawful  posses- 
sion in  such  cases  Is  merged  Into  the  sale. 

The  appellant  In  this  case  should  have  been 
prosecuted  for  selling  whisky  in  three  dif- 
ferent cases.  The  proof  In  the  record  Is 
wholly  insufficient  to  sustain  this  charge. 
The  court  below  should  have  arrested  the 
judgment,  and  permitted  the  county  attorney 
to  proceed  against  the  appellant  for  selling 
intoxicating  liquor,  rather  than  for  having 
unlawful  possession  of  same. 

The  judgment  Is  reversed,  and  the  case 
remanded,  with  directions  to  the  court  be- 
low to  sustain  the  motion  In  arrest  of  judg- 
ment and  permit  the  county  attorney  to  pro- 
ceed against  the  appellant  for  the  unlawful 
sale  of  whisky. 

FURMAN,  P.  J.,  and  DOYLE,  J.,  concur. 

CLARK  v.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
March  7,  1911.) 

(Syllabus  by  the  Court.) 

Criminal  Law  (f  828*)  —  Witnesses  —  In- 
dorsement of  Names  on  Information. 
Under  section  6644,  Snyder's  Comp.  Laws 
1909,  it  is  error  for  the  court  in  a  misdemeanor 
prosecution  to  permit  a  witness  to  give  testi- 
mony in  chief  in  behalf  of  the  state,  over  the 
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defendant's  objection,  If  the  witness'  name  has 
not  been  indorsed  on  the  information. 

[Ed.  Note.— Por  other  cases,  see  Criminal 
Law.  Gent  Dig.  f§  1409-1419;  Dec  Dig.  I 
62a*] 

Appeal  from  Mcintosh  County  Court; 
Frank  W.  Rushing,  Judge. 

Will  Clark  was  convicted  of  violating  the 
prohibition  law,  and  appeals.  Reversed  and 
remanded. 

De  Roos  Bailey,  J.  E.  Wyand,  J.  B.  Lucas, 
and  Chas,  A  Moon,  for  plaintiff  In  error. 

PER  CURIAM.  Will  Clark,  plaintiff  in  er- 
ror, was  tried  and  convicted  upon  an  in- 
formation charging  a  violation  of  the  pro- 
hibition law,-  and  sentenced  to  pay  a  fine 
of  $50  and  be  confined  in  the  county  jail  for 
a  period  of  30  days.  The  judgment  and 
sentence  was  entered  on  August  11,  1909.  An 
appeal  was  taken  by  filing  in  this  court  on 
November  8,  1909,  a  petition  in  error  with 
case- made  attached. 

Numerous  errors  are  assigned,  but  it  is 
only  necessary  to  notice  one.  The  state  in- 
troduced but  two  witnesses.  One,  W.  A. 
Chelton,  was  called  by  the  state  as  a  witness 
in  chief.  The  defendant  interposed  an  ob- 
jection to  his  testifying,  for  the  reason  that 
his  name  had  not  been  Indorsed  upon  the.  in- 
formation as  a  witness.  The  court  overrul- 
ed the  objection,  and  an  exception  was  tak- 
en. The  testimony  of  the  witness  was  very 
damaging  to  the  defendant  The  statute  (sec- 
tion 6644,  Snyder's  Comp.  Laws  1900)  re- 
quires the  county  attorney  to  indorse  the 
names  of  witnesses  known  to  him  upon  the 
information  before  the  trial. 

This  statute  was  construed  in  the  case  of 
Steen  et  al.  v.  State,  4  Okl.  Cr.  809,  111  Pac 
1097,  where  it  was  held  by  this  court,  speak- 
ing through  Mr.  Justice  Richardson,  that: 
"Under  this  statute  it  Is  the  duty  of  the 
county  attorney,  before  he  files  the  informa- 
tion, to  indorse  thereon  the  names  of  all 
persons  whom  he  knows  or  has  reason  to  be- 
lieve will  be  called  by  the  state  as  witnesses 
to  testify  in  the  case  In  chief;  and  if  sub- 
sequently the  names  of  other  witnesses  to 
be  used  to  prove  the  case  in  chief  become 
known  to  him,  leave  of  court  should  be  ob- 
tained to  place  their  names  on  the  informa- 
tion, and  this  should  be  done  and  the  in- 
dorsement made  as  early  as  possible  before 
the  trial  begins.  Where,  however,  after  the 
trial  is  begun,  the  county  attorney  learns  of 
other  witnesses  in  chief  whom  he  did  not 
know  of  before,  upon  a  proper  showing  of 
that  fact  made  to  the  court,  leave  to  indorse 
their  names  even  while  the  trial  is  in  prog- 
ress, and  to  permit  them  to  testify,  may  be 
granted  by  the  court  in  the  exercise  of  its 
discretion.  This  is  held  by  the  courts  in  a 
majority  of  the  states  having  a  similar  stat- 
ute, and  is  conceded  to  be  correct  by  plain- 
tiffs in  error  in  this  case.    State  v.  Cook,  30 


Kan.  82,  1  Pac.  82;  State  v.  Berkley,  109 
Mo.  665,  19  S.  W.  192;  State  v.  Doyle,  107 
Mo.  36.  17  S.  W.  751 ;  State  v.  Schnepel,  23 
Mont  528,  59  Pac.  927 ;  Rauschkolb  v.  State, 
46  Neb.  658,  66  N.  W.  776;  State  v.  Reed, 
53  Kan.  767,  37  Pac.  174,  42  Am.  St  Rep. 
322;  State  v.  Price,  55  Kan.  606,  40  Pac 
1000;  State  v.  Reno,  41  Kan.  674,  21  Pac 
803;  State  v.  Dowd,  89  Kan.  412,  18  Pac 
488;  State  v.  Taylor,  36  Kan.  329,  13  Pac. 
550;  Hyde  v.  Territory,  8  Okl.  69,  56  Pac. 
851 ;  Cochran  et  al.  v.  United  States,  14  Okl. 
108,  76  Pac.  672." 

An  examination  of  the  Information  as 
shown  in  the  record  discloses  that  the  name 
of  the  witness  W.  A.  Chelton  was  never  in- 
dorsed thereon.  The  court,  therefore,  erred 
in  overruling  the  objection. 

For  the  error  indicated,  the  judgment  is 
reversed,  and  the  cause  remanded,  with  di- 
rection to  grant  a  new  trial. 


Ex  parte  ALEXANDER. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  7,  1911.) 

(Syllabvt  ly  the  Court.) 

1.  Habeas  Corpus  (§  17*)— Authoeitt  fob 
Restraint— Commitment. 

A  person  held  under  a  warrant  of  commit- 
ment issued  by  a  county  court  upon  the  judg- 
ment and  sentence  of  said  county  court  is  not 
entitled  to  his  release  on  habeas  corpus,  where 
said  county  court  had  jurisdiction  to  render  the 
judgment  upon  which  the  warrant  of  commit- 
ment Issued,  when  the  term  of  commitment  has 
not  expired. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  |  13 ;  Dec  Dig.  {  17.*] 

2.  Criminal  Law  (f  1216*)— Sentence— Ex- 
ecution. 

The  time  fixed  for  execution  of  a  sentence, 
or  for  the  commencement  of  its  execution,  is 
not  one  of  Its  essential  elements,  and,  strictly 
speaking,  forms  no  part  of  the  judgment  and 
sentence,  which  is  the  penalty  of  the  law  as  de- 
clared by  the  court;  while  the  direction  with 
respect  to  the  time  of  carrying  it  into  effect  is 
in  the  nature  of  an  award  of  execution,  so  that 
where  the  penalty  is  imprisonment  the  sen- 
tence may  be  satisfied  only  by  the  actual  suffer- 
ing of  the  imprisonment  imposed,  unless  remit- 
ted by  death  or  some  legal  authority. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec  Dig.  |  1216.*] 

3.  Criminal  Law  (i  1217*)— Sentence— Ab- 
best  of  Accused. 

Where  a  convicted  defendant  is  at  liberty 
and  has  not  served  his  sentence,  and  the  same 
is  not  stayed  as  provided  by  law,  he  may  be  ar- 
rested as  an  escape  and  ordered  into  custody  on 
the  unexecuted  judgment 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec  Dig.  |  1217.*] 

Application  of  John  Alexander  for  a  writ 
of  habeas  corpus.   Writ  denied. 

W.  S.  Pendleton,  for  petitioner. 

DOYLE,  J.  This  case  Is  an  application  for 
writ  of  habeas  corpus  that  was  presented  to 
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Hon.  Henry  M.  Furman,  presiding  Judge,  ask- 
ing the  discharge  of  John  Alexander,  who  is 
held  tinder  a  warrant  of  commitment  of  the 
county  court  of  Pottawatomie  county,  issued 
upon  a  judgment  and  sentence  of  said  coun- 
ty court  pronounced  and  rendered  on  the  8th 
day  of  June,  1909,  for  having  in  his  posses- 
sion in  the  said  county  Intoxicating  liquors 
for  the  unlawful  purpose  of  selling  the  same; 
the  punishment  fixed  by  said  judgment  being 
imprisonment  for  80  days,  and  a  fine  of  $50 
and  coBts,  which  warrant  of  commitment  was 
Issued  on  the  10th  day  of  February,  1911. 

Petitioner  alleges  that  said  imprisonment 
is  illegal,  in  this:  "First  That  said  sentence 
was  not  cumulative,  and  failed  to  specify  any 
date  at  which  it  should  go  into  effect,  and 
therefore,  as  your  petitioner  is  advised  and 
believes,  went  into  effect  immediately.  But 
that  afterwards  on,  to  wit,  the  18th  day  of 
the  said  June,  1909,  petitioner  filed  his  bond 
for  appeal  in  said  cause,  which  was  duly 
approved  by  the  court  That  petitioner  fail- 
ed to  perfect  his  appeal,  and  said  bond  there- 
fore, as  petitioner  is  informed  and  believes, 
ceased  to  stay  the  judgment  after  the  8th 
day  of  June,  1909.  That  petitioner  was  at  all 
times  after  the  said  8th  day  of  June,  1909, 
living  and  being  in  the  city  of  Shawnee,  in 
the  county  and  state  aforesaid,  as  was  well 
known  to  the  county  officers,  was  not  a  fugi- 
tive from  justice,  and  in  no  manner  evading 
nor  seeking  to  evade  arrest  Wherefore  he 
believes  that  his  said  sentence  had  expired 
and  has  been  fully  satisfied  before  his  arrest 
on,  to  wit  the  10th  day  of  February,  1911, 
as  aforesaid.  Second.  That  petitioner  had 
also  been  convicted  and  sentenced  on,  to  wit ; 
the  18th  day  of  May,  1909,  in  the  said  coun- 
ty court  of  said  county,  for  another  offense 
of  having  In  his  possession  Intoxicating  liq- 
uors, for  the  purpose  of  sale,  from  which 
sentence  petitioner  appealed  to  this  honor- 
able court  That  on,  to  wit  the  10th  day 
of  December,  1910,  this  honorable  court  dis- 
missed the  said  appeal  and  issued  Its  man- 
date to  the  court  below.  Tbat  thereafter  on, 

to  wit  the   day  of  December,  1910, 

a  warrant  of  commitment  was  issued  against 
petitioner  in  said  cause  No.  442,  and  he  was 
at  once  arrested  by  virtue  thereof,  and  was 
imprisoned  and  held  to  hard  labor  thereun- 
der for  a  period  of  about  56  days  up  to  the 
said  10th  day  of  February,  1911,  when  he 
was  released  by  virtue  of  an  order  of  this 
honorable  court  staying  said  mandate. 
Wherefore  petitioner  believes  that  if  the  said 
sentence  in  cause  No.  694  had  not  been  satis- 
fied, It  ran  concurrently  with  cause  No.  442, 
and  bis  said  imprisonment  in  said  cause  No. 
442  also  satisfied  the  sentence  In  694,  and  he 
prays  that  this  honorable  court  issue  its  writ 
of  habeas  corpus  directed  to  E.  A.  Pierce, 
sheriff  of  said  county,  commanding  him  to 
bring  the  body  of  petitioner  before  this  court 
at  once,  and  show  cause  why  petitioner 
should  not  be  discharged.  Petitioner  says 
that  the  said  warrants  are  in  the  hands  of 


the  road  boss,  and  petitioner  cannot  get 
copies  of  the  same  without  Inconvenience  and 
loss  of  time."  Said  petition  was  duly  veri- 
fied on  February  24,  1911. 

Counsel  for  petitioner  In  his  brief  states: 
"We  need  only  to  cite  the  very  able  opinion 
of  Justice  Dunn  in  the  Clendennlng  Case,  1 
Okl.'  Cr.  227,  97  Pac  650  [19  L.  R.  A.  (N.  S.) 
1041],  and  his  masterly  analysis  of  the  au- 
thorities. In  such  case  the  defendant  is  at 
liberty  by  the  Implied  consent  of  the  court 
or,  more  properly,  of  the  state,  and,  if  he  re- 
mains so  until  the  period  fixed  in  the  sen- 
tence for  his  Imprisonment  has  expired,  his 
sentence  Is  regarded  as  having  been  executed 
as  much  If  he  had  actually  served  the  sen- 
tence in  prison."  We  are  of  opinion  that  said 
petition  does  not  state  facts  sufficient  to  en- 
title petitioner  to  the  relief  prayed  for.  Sec- 
tion 6207,  Snyder's  Co mp.  Laws  1909,  pro- 
vides: "No  court  or  judge  shall  inquire  into 
the  legality  of  any  judgment  or  process, 
whereby  the  party  is  in  custody,  or  discharge 
him  when  the  term  of  commitment  has  not 
expired  In  either  of  the  cases  following: 
•  •  *  Second.  Upon  any  process  issued 
on  any  final  judgment  of  a  court  of  compe- 
tent jurisdiction.  *  •  *  Fourth.  Upon  a 
warrant  or  commitment  issued  from  the  dis- 
trict court,  or  any  other  court  of  competent 
jurisdiction,  upon  an  Indictment  or  Informa- 
tion." The  contention  of  petitioners  coun- 
sel that  the  term  of  commitment  has  expired 
is  not  well  founded. 

The  question  presented  has  been  squarely 
passed  upon  by  this  court  In  the  case  of  Ex 
parte  Eldrldge,  3  Okl.  Cr.  499,  106  Pac.  980, 
27  L.  R.  A.  (N.  S.)  625,  wherein  the  court 
said:  "Let  us  assume  a  void  bail  bond  is 
given  and  approved  as  a  supersedeas  in  a 
criminal  case,  a  common  occurrence,  and,  aft- 
er the  expiration  of  the  period  of  time  fixed 
by  the  sentence,  this  defect  is  discovered,  un- 
der the  doctrine  of  the  Clendennlng  Case, 
would  the  defendant  be  entitled  to  his  dis- 
charge? We  think  not  Such  Is  not  the  law. 
In  the  case  at  bar  an  appeal  was  attempted 
to  be  taken  to  this  court  and  a  recognizance 
was  taken  after  conviction  for  the  appear- 
ance of  the  defendant  to  answer  any  judg- 
ment rendered  by  the  Criminal  Court  of  Ap- 
peals of  Oklahoma  or  of  the  county  court  of 
Noble  county  in  the  further  progress  of  said 
cause.  The  Judgment  itself  specifically  pro- 
vides: That  said  term  of  imprisonment  shall 
begin  and  date  from  the  date  of  his,  defend- 
ant's, surrender  to,  or  arrest  by  the  sheriff  of 
Noble  county  for  the  purpose  of  such  Im- 
prisonment' The  date  fixed  by  a  sentence 
for  the  punishment  to  commence  is  directory 
merely,  and  forms  no  part  of  the  sentence  it- 
self. Hence,  If  from  any  cause  it  Is  not  car- 
ried into  effect  at  the  period  named,  the  par- 
ty may  be  brought  before  the  court  again  up- 
on motion,  and  a  new  period  be  prescribed: 
It  was  held  by  this  court  In  the  case  of  Wil- 
liam Ridley  v.  State,  ante,  page  350,  106  Pac. 
553  [26  L.  R.  A  (N.  S.)  110],  that:  'Under 
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the  provisions  of  Procedure  Criminal,  art  14, 
c  89,  Snyder's  Co  nip.  -Laws  1909,  after  a  plea 
or  verdict  of  guilty,  the  court  most  render 
Judgment,  and  assess  the  punishment  or  pen* 
alty  prescribed  by  law.  The  time  fixed  for 
executing  a  Judgment  and  sentence  or  for 
the  commencement  of  Its  execution  is  not 
one  of  its  essential  elements,  and,  strictly 
speaking,  Is  not  a  part  of  the  Judgment  and 
sentence.  The  essential  part  of  the  Judgment 
is  the  punishment,  and  the  amount  thereof, 
without  reference  to  the  time  when  it  shall 
be  executed.  Except  in  cases  where  the  de- 
fendant has  been  convicted  of  two  or  more 
offenses  before  Judgment  on  either,  the  order 
of  the  court  in  reference  to  the  time  when 
the  sentence  shall  be  executed  is  not  mate- 
rial.' Our  statute  on  the  subject  Is  simply 
declaratory  of  the  common  law,  and  where 
the  Judgment  and  sentence  is  imprisonment 
for  a  certain  term,  and  from  any  cause  the 
time  elapses  without  the  imprisonment  being 
endured,  it  would  still  be  a  valid  subsisting 
unexecuted  Judgment  The  Judgment  Is  the 
penalty  of  the  law,  as  declared  by  the  court 
while  the  direction  with  respect  to  the  time 
of  carrying  it  into  effect  is  in  the  nature  of 
an  award  of  execution.  Where  the  penalty 
Is  Imprisonment  the  sentence  of  the  law  Is 
to  be  satisfied  only  by  the  actual  suffering  of 
the  imprisonment  imposed,  unless  remitted 
by  death  or  by  some  legal  authority.  The 
expiration  of  time  without  imprisonment  is 
in  no  sense  an  execution  of  the  sentence.' 
Ex  parte  Collins,  8  CaL  App.  367,  97  Pac 
188;  State  v.  Cockerham,  24  N.  C.  204;  Do- 
lan's  Case,  101  Mass.  222.  'Where  the  con- 
victed defendant  Is  at  liberty  and  has  not 
served  his  sentence,  If  there  be  no  statute  to 
the  contrary,  he  may  be  rearrested  as  an  es- 
cape, and  ordered  into  custody  upon  the  un- 
executed Judgment'  1  Bishop,  New  Crim. 
Proc.  par.  1384;  In  re  Shaw,  31  Minn.  44, 
16  N.  W.  461;  Ex  parte  Vance,  90  Cal.  208, 
27  Pac.  209,  13  L.  R.  A.  574;  People  v.  Pat- 
rich,  118  Cal.  332,  50  Pac.  425.  Our  statute 
provides  that  where  Judgments  are  rendered 
contemporaneously  (section  6916,  Snyder's 
Comp.  Laws  1909)  that:  'If  the  defendant 
have  been  convicted  of  two  or  more  offenses, 
before  Judgment  on  either,  the  Judgment  may 
be  that  the  Imprisonment  upon  any  one  may 
commence  at  the  expiration  of  the  Imprison- 
ment upon  any  other  of  the  offenses.' "  That 
is  not  this  case.  The  defendant  was  first 
sentenced  on  the  18th  day  of  May,  1909,  in 
said  county  court,  and  the  second  sentence 
was  rendered  on  the  8th  day  of  June,  1909, 
and  neither  Judgment  and  sentence  has  been 
fully  executed  or  satisfied.  When  the  coun- 
ty court  of  Pottawatomie  county  issued  the 
order  of  commitment  in  cause  No.  694,  there 
was  a  valid,  subsisting,  unexecuted  Judgment 
against  the  defendant  and,  while  the  defend- 
ant may  have  been  at  the  tunes  mentioned 
within  the  Jurisdiction  of  the  court,  upon  his 


failure  to  properly  perfect  an  appeal,  he  did 
not  demand  that  the  Judgment  and  sentence 
be  carried  into  execution.  The  Judgment  be- 
ing valid,  and  the  sentence  unserved,  the 
commitment  of  defendant  in  execution  of  the 
Judgment  and  sentence  constitutes  a  legal 
and  valid  detention. 

For  the  reasons  stated,  the  application  for 
a  writ  of  habeas  corpus  Is  denied. 

PURMAN,  P.  J.,  and  ARMSTRONG,  J., 
coneur. 


MASK  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  7,  1911.) 

(ByUdbut  ly  the  Court.) 

1.  Cbimtwal  Law  (|  923*)— Nxw  Trial— Dis- 
qualification or  Jubob. 

Where  a  Juror  qualifies  on  his  voir  dire 
and  states  that  he  has  no  bias  or  prejudice 
against  the  defendant  and  has  no  opinion  as  to 
his  guilt  or  innocence,  and  after  the  trial  it  is 
shown  beyond  contradiction  that  the  juror  bad 
discussed  the  case  during  the  progress  of  the 
trial,  expressing  an  opinion  adverse  to  defend- 
ant before  all  the  testimony  had  been  introduc- 
ed, and  had  expressed  an  opinion  prior  to  the 
trial  as  to  the  merits  of  the  case,  all  of  which 
was  unknown  to  the  defendant  or  his  counsel 
until  after  the  rendition  of  the  verdict  the  de- 
fendant is  entitled  to  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {g  2225-2237;  Dec  Dig.  f  923.*] 

2.  Criminal  Law  (|  923*)— New  Trial— Im- 
partial Jubt. 

Persons  charged  with  violations  of  the 
criminal  law  are  entitled  to  a  trial  before  a 
fair  and  impartial  jury,  and,  if  a  juror  has 
prejudged  the  guilt  of  the  defendant  before 
hearing  the  sworn  testimony,  it  cannot  be  said 
that  the  defendant  has  had  a  trial  before  a  fair 
and  impartial  jury. 

[EM.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  SI  2225-2237  ;  Dec  Dig.  |  923.*] 

Appeal  from  Kiowa  County  Court;  J.  W. 
Mansell,  Judge. 

M.  W.  Mask  was  convicted  of  selling  whis- 
ky, and  appeals.  Reversed  and  remanded. 

Ernest  M.  Bradley,  for  appellant 

ARMSTRONG,  J.  The  appellant  was  tried 
In  Kiowa  county  on  the  6th  day  of  June, 
1909,  at  a  regular  term  of  the  county  court, 
and  convicted  for  selling  whisky.  His  ap- 
peal has  been  properly  perfected. 

The  only  error  we  deem  It  necessary  to 
discuss  in  this  record  Is  that  in  appellant's 
first  assignment  which  is  as  follows:  "That 
one  J.  R.  Griffiths,  a  juror  In  the  trial  of  said 
cause,  was  disqualified  to  sit  on  the  jury  in 
the  court  below.  That  said  disqualification 
of  said  Juror  was  not  known  to  either  the  de- 
fendant below,  or  to  his  attorney  of  record, 
until  after  the  trial  of  the  defendant;  and  a 
new  trial  should  have  been  granted  because 
of  the  flagrant  misconduct  of  said  Juror." 
In  appellant's  motion  for  a  new  trial,  he 
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complained  of  the  disqualification  of  this  Ju- 
ror and  urged  that  as  a  ground  for  a  new 
hearing.  Two  witnesses,  Parker  and  Garvey, 
were  sworn,  and  also  counsel  for  the  appel- 
lant and  testified  on  this  motion.  The  fol- 
lowing extract  Is  taken  from  the  testimony 
of  Parker:  "Q.  What  conversation  did  you 
have  with  him  (referring  to  the  juror  Grif- 
fiths)? A.  I  was  sitting  in  the  rear  end  of 
the  pool  hall,  and  Mr.  Griffiths  came  up,  and 
I  says,  'Are  you  working  to-day?'  He  says, 
•No,  I  Just  got  on  the  Jury.'  I  says,  'What 
jury?'  He  says,  'Buck  Mask.'  I  says,  "What 
you  going  to  do  about  It?*  He  says,  *We'll 
stick  him  I  guess.*  That's  about  all."  The 
juror  Griffiths  was  afterward  put  on,  and 
the  following  la  taken  from  his  testimony: 
"Q.  Mr.  Griffiths,  state  what  that  conversa- 
tion was,  will  you,  you  had  (referring  to  the 
conversation  had  with  the  witness  Parker)? 
A.  Yes,  I  had  not  talked  of  the  case  since 
then.  As  well  as  I  can  remember,  I  walked 
in,  and  Mr.  Parker  was  sitting  by  the  stove ; 
and  he,  knowing  I  was  on  the  Jury,  I  reckon, 
asked  me  what  they  were  going  to  do.  No, 
I  believe  the  way  it  come  up,  he  asked  me  if 
I  was  working.  I  told  him  I  was  on  the 
jury.  Told  him  it  was  the  Buck  Mask  case. 
He  says,  'What  you  going  to  do  with  Buck?' 
I  says,  'I  guess  they'll  stick  him.'"  This 
conversation  occurred  after  the  jury  had  been 
Impaneled  and  during  the  progress  of  the 
trial,  before  the  testimony  was  completed.  It 
appears  to  have  been  during  the  noon  re- 
cess ;  the  jury  having  been  permitted  to  sep- 
arate for  their  noon  meal.  The  record  fur- 
ther shows  that  this  witness  had  talked  of 
tbe  case  prior  to  the  impaneling  of  the  jury. 
We  take  the  following  from  the  testimony  of 
the  witness  Garvey:  "Q.  What  conversation, 
if  any,  did  you  have  with  J.  R  Griffiths,  the 
carpenter,  before  the  trial  of  this  case?  A. 
Well,  we  was  working  up  there  on  the 
Thompson  house  and  Mr.  Freeman.  They 
was  talking  about  bootlegging  cases.  He  said 
he  had  been  summoned  on  the  jury,  and  Mr. 
Freeman  said,  'I  would  stick  every  one  of 
'em,'  and  Mr.  Griffiths  says,  'Yes,  I  would 
stick  'em  too.'  Talking  about  the  Buck  Mask 
case,  and  I  think  Mr.  Griffiths  said  they  had 
better  not  have  him  on  the  jury  If  they 
didn't  want  to  stick  him.  Q.  About  when 
was  that  conversation?  A.  Between  eight 
and  nine  days  ago,  probably  ten.  Mr.  Grif- 
fiths come  back  after  a  while  I  believe  that 
day,  and  I  asked  him  what  they  was  going 
to  do  with  Buck  Mask,  and  he  said  it  was 
put  off,  or  didn't  come  up,  I  don't  know 
which."  Tbe  witness  Griffiths,  who  was  the 
juror  in  question,  asked  about  this  conversa- 
tion, testified  as  follows:  "Q.  You  heard  the 
other  conversation  you  are  purported  to  have 
had?  A.  Yes,  sir.  Q.  About  ten  days  ago 
did  you  have  that  conversation?  A.  Yes,  I 
suppose  something  to  that  effect  Of  course 
I  couldn't  say  that  It  was  Just  exactly  the 


way  he  stated  it"  The  record  further  shows 
by  the  testimony  introduced  by  the  appellant 
and  uncontroverted  that  the  Juror  was  ex- 
amined on  his  voir  dire  and  qualified  that 
he  had  no  bias  or  prejudice  against  tbe  de- 
fendant, and  the  fact  that  this  juror  had 
these  conversations  and  had  been  guilty  of 
discussing  the  case  during  the  progress  of 
the  trial  was  unknown  to  counsel  or  the  ap- 
pellant until  after  the  verdict  was  rendered. 

That  this  juror  was  clearly  biased  and 
prejudiced  against  the  appellant  appears 
from  the  admissions  in  his  testimony,  quoted 
supra,  although  he  stated  upon  his  voir  dire 
that  he  had  no  bias  or  prejudice  against  the 
appellant.  In  the  case  of  Scribner  v.  State, 
3  Okl.  Cr.  601,  108  Pac.  422,  this  court,  in 
discussing  the  question  of  the  right  to  trial 
before  an  Impartial  jury,  speaking  through 
Judge  Owen,  said:  "In  determining  this  case, 
although  the  evidence  may  show  the  defend- 
ant guilty  beyond  all  perad venture  of  a 
doubt,  and  sufficient  to  support  a  verdict, 
•  *  *  we  must  nevertheless  set  a  prece- 
dent under  which  a  perfectly  Innocent  man 
may  be  tried  and  have  preserved  to  him  his 
constitutional  rights  of  the  presumption  of 
Innocence  and  a  trial  before  an  impartial 
jury.  If  a  Juror  has  prejudged  the  guilt  of 
the  defendant  before  hearing  the  sworn  tes- 
timony, then  it  cannot  be  said  that  the  de- 
fendant had  a  trial  before  an  impartial  ju- 
ry." See,  also,  Turner  v.  State,  4  OkL  Cr. 
164,  111  Pac.  988.  From  a  careful  examina- 
tion of  this  record,  we  are  forced  to  con- 
clude that  the  appellant  did  not  have  that 
fair  and  Impartial  trial  guaranteed  to  every 
citizen. 

The  motion  for  a  new  trial  should  have 
been  sustained.  The  judgment  of  the  court 
below  Is  reversed,  and  this  cause  remanded, 
with  direction  to  the  court  below  to  grant 
the  appellant  a  new  trial. 

FURMAN,  P.  J,  and  DOYLE,  3n  concur. 


CHANCE  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  7,  191L) 

(SyUobu*  by  the  Court.) 
Criminal  Law  (|  8M*>— Tbial— Skpasatios 
o#  Jubt. 

It  is  reversible  error  for  the  trial  court  to 
permit  a  jury  to  separate  after  tbe  submis- 
sion of  a  felony  case  to  them  for  determination, 
under  our  statutes,  especially  when  the  defend- 
ant objects  to  such  separation  and  the  state  fails 
to  show  that  he  was  not  prejudiced  thereby. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  H  2039-2047;  Dec  Dig.  |  8M.*J 

Appeal  from  District  Court,  Johnson  Coun- 
ty;  A.  T.  West  Judge.  " 

Searce  Chance  was  convicted,  of  larceny, 
and  he  appeals.   Reversed  and  remanded. 
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Alexander  Gullett  and  J.  B.  O'Bryan,  for 
appellant 

ARMSTRONG,  J.  The  appellant  was  con- 
victed in  the  district  court  of  Johnson  coun- 
ty, in  May,  1909,  on  a  charge  of  larceny  and 
has  perfected  his  appeal  in  this  court 

There  are  a  great  many  assignments  of  er- 
ror urged  here;  but  we  deem  it  necessary 
to  consider  only  one  of  them  as  the  others 
are  such  as  are  not  likely  to  occur  again  on 
a  retrial  of  this  case. 

In  assignment  No.  18,  plaintiff  in  error 
urges  that  he  is  entitled  to  a  new  trial  on 
the  ground  that  the  court  permitted  the  jury 
to  separate  after  the  cause  had  been  finally 
submitted.  The  record  shows  that,  after  all 
testimony  had  been  concluded,  the  court  had 
instructed  the  Jury,  and  the  argument  of 
counsel  had  been  finished,  over  the  objec- 
tion and  exception  of  the  defendant  the 
court  permitted  the  jury  to  separate  before 
agreeing  upon  a  verdict.  Section  6858,  Sny- 
der's Gomp.  Laws  1909,  reads  as  follows: 
"After  hearing  the  charge,  the  jury  may  ei- 
ther decide  in  court,  or  may  retire  for  de- 
liberation. If  they  do  not  agree  without  re- 
tiring, one  or  more  officers  must  be  sworn 
to  keep  them  together  in  some  private  and 
convenient  place,  without  food  or  drink,  ex- 
cept bread  and  water,  unless  otherwise  or- 
dered by  the  court,  and  not  to  permit  any 
person  to  speak  to  or  otherwise  communicate 
with  them,  nor  do  so  themselves,  unless  it 
be  by  order  of  the  court,  or  to  ask  them 
whether  they  have  agreed  upon  a  verdict 
and  to  return  them  into  court  when  they 
have  so  agreed,  or  when  ordered  by  the 
court."  This  section  of  the  statute  was  con- 
strued in  the  case  of  Armstrong  v.  State,  2 
Okl.  Cr.  667,  103  Pac.  658,  24  L.  R.  A.  (N. 
S.)  776,  and  under  the  rule  announced  in 
that  case  the  judgment  of  the  trial  court  will 
have  to  be  reversed.  The  state  never  at- 
tempted to  show  that  the  defendant  was  not 
prejudiced  by  the  action  of  the  court  If  the 
trial  courts  would  take  care  to  follow  the 
plain  provisions  of  the  law,  they  would  save 
their  counties  and  this  state  a  great  deal  of 
unnecessary  expense. 

Reversed  and  remanded. 

FURMAN,  P.  J.,  and  DOYLE,  J.,  concur. 


JOHNSON  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  7,  1911.) 

(ByUalut  by  the  Court.) 

1.  Intoxicating  Liquors  (|  233*)— Posses- 
sion of  Intoxicants  with  Intent  to  Sell 
—  Pbosecution  —  Admissibility  of  Evi- 
dence. 

In  prosecutions  against  a  defendant  for 
having  in  his  possession  whisky  and  beer,  with 


the  unlawful  intention  of  selling  the  same,  it 
is  not  competent  for  the  state  to  introduce  evi- 
dence that  liquors  were  consigned  to  the  defend 
ant  at  a  time  subsequent  to  the  filing  of  the  in- 
formation or  indictment  against  him. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Lfijuors,  Cent  Dig.  H  293-297;  Dec.  Dig.  § 

2.  Intoxicating  Liquobs  (f  233*)— Posses- 
sion of  Intoxicants  with  Intent  to  Sell 
—  Pbosecution  —  Admissibility  of  Evi- 
dence. 

Proof  that  liquor  was  consigned  to  a  de- 
fendant who  is  being  prosecuted  for  having  liq- 
uor in  his  possession,  with  the  unlawful  inten- 
tion of  selling  the  same,  is  not  competent,  un- 
less there  is  some  other  testimony  connecting 
the  defendant  with  such  liquor. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec  Dig.  §  233.«] 

Appeal  from  Coal  County  Court;  A.  D. 
Brown,  Special  Judge. 

G.  A  Johnson  was  convicted  of  violating 
the  prohibitory  liquor  law,  and  he  appeals. 
Reversed  and  remanded. 

J.  G.  Ralls,  for  appellant 

FURMAN,  P.  J.  On  the  5th  day  of  March, 
1909,  an  information  was  filed  In  the  county 
court  of  Coal  county,  Okl.,  charging  that  on 
the  3d  day  of  March,  1909,  in  said  county 
and  state,  the  defendant  did  have  in  his 
possession  whisky  and  beer,  with  the  unlaw- 
ful intention  on  his  part  to  barter,  sell,  give 
away,  and  otherwise  furnish  said  intoxicat- 
ing liquors. 

Upon  the  trial  of  this  cause,  the  state  plac- 
ed C.  L.  Llndstrom  upon  the  witness  stand, 
and  he  testified  that  since  the  27th  day  of 
July,  1909,  he  had  been  agent  of  the  Mis- 
souri, Kansas  ft  Texas  railroad  station  at 
the  town  of  Co  alga  te,  Coal  county,  Okl.,  and 
that  the  records  of  his  office  contained  copies 
of  bills  of  lading  showing  that  on  the  28th 
day  of  April,  1909,  two  casks  of  beer  had 
been  received  at  said  office  consigned  to  G. 
A.  Johnson,  and  that  on  the  22d  day  of 
April,  1909,  two  casks  of  beer  had  been  re- 
ceived at  his  office  consigned  to  G.  A.  John- 
son, and  that  on  the  9th  day  of  April,  1909, 
two  casks  of  beer  had  been  received  at  his 
office  consigned  to  G.  A  Johnson,  and  that 
on  the.  7th  day  of  April,  1909,  two  casks  of 
beer  had  been  received  at  his  office  consign- 
ed to  G.  A  Johnson,  and  that  on  the  6th  day 
of  April,  1909,  two  casks  of  beer  had  been 
received  at  his  office  consigned  to  G.  A.  John- 
son. This  evidence  was  objected  to  by  coun- 
sel for  appellant  upon  the  ground  that  it  was 
incompetent  irrelevant  and  immaterial,  and 
the  objections  were  by  the  court  overruled* 
All  of  this  evidence  was  Improperly  admit- 
ted, because  It  related  to  transactions  that 
occurred  after  the  filing  of  the  information 
in  this  case,  and  should  not  have  been  re- 
ceived for  the  purpose  of  showing  that  the 
defendant  had  intoxicating  liquors  in  his 
possession,  with  the  unlawful  intention  on 
his  part  to  sell  the  same,  prior  to  the  filing 
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of  the  information.  It  requires  neither  ar- 
gument nor  citation  of  authorities  to  sustain 
the  proposition  that  the  guilt  of  the  defend- 
ant must  be  complete  at  the  time  when  the 
accusation  is  filed  against  him,  and  that  no 
one  can  be  lawfully  convicted  of  an  offense 
which  was  committed  subsequent  to  the  fil- 
ing of  the  prosecution  against  him.  Indict- 
ments and  informations  are  based  upon  past 
occurrences,  and  not  upon  future  contingen- 
cies which  may  or  may  not  happen.  The 
mere  fact  that  intoxicating  liquors  may  be 
consigned  to  a  given  person  does  not  of  it- 
self prove  that  such  person  has  a  guilty  con- 
nection with  such  liquors.  Therefore,  even 
if  these  shipments  had  been  received  by  the 
agent  at  Coalgate  consigned  to  the  defend- 
ant prior  to  the  filing  of  the  information  In 
this  case,  such  fact  would  not  be  admissible 
in  evidence  against  him,  unless  there  was 
some  other  testimony  connecting  him  with 
such  liquors. 

It  matters  not  how  anxious  the  members 
of  this  court  may  be  to  see  the  laws  en- 
forced and  the  judgments  of  the  lower  courts 
sustained,  we  cannot  ignore  the  flagrant  dis- 
regard of  the  most  elementary  principles  of 
law  and  Justice  which  are  presented  in  the 
record  before  us.  The  defendant  may  be 
guilty;  but  we  cannot  sustain  a  conviction 
based  upon  illegal  testimony,  to  which  ob- 
jections were  made  and  exceptions  were  re- 
served at  the  proper  time. 

For  the  admission  of  this  testimony,  the 
Judgment  of  the  lower  court  is  reversed,  and 
the  cause  is  remanded. 

ARMSTRONG  and  DOYLE,  JJ.,  concur. 


INGLES  v.  McMILLAN,  Judge. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  7,  1911.) 

(Syllabus  ly  the  Court.) 

L  Judges  (|  49*)— Disqualification— Bias. 

The  constitutional  provision  which  guaran- 
tees to  every  person  charged  with  crime  a  trial 
without  prejudice,  in  so  far  as  it  relates  to  the 
judge  who  presides  at  the  trial,  does  not  Include 
the  opinion  of  the  judge  as  to  the  guilt  or  in- 
nocence of  the  defendant,  but,  in  order  to  dis- 
qualify a  judge,  it  must  be  shown  that  he  is 
biased  against  or  entertains  ill  will  or  hostility 
toward  the  defendant  of  such  a  character  as 
might  prevent  him  from  giving  the  defendant  a 
fair  trial,  and  this  must  be  shown  as  a  matter 
of  fact,  and  not  as  a  matter  of  opinion  of  the 
defendant  or  any  other  person.  A  judge  does 
not  try  the  facts  of  a  case.  He  simply  passes 
upon  the  questions  of  law  presented. 

[Ed.  Note.— For  other  cases,  see  Judges,  Dec. 
Dig.  §  49.*] 

2.  Contempt  (J  2*)— What  Constitutes. 

It  is  highly  improper  for  any  person  to  ap- 
proach or  attempt  to  converse  with  a  judge 
with  reference  to  any  case  or  matter  pending 
before  him.   Such  an  attempt  is  an  act  of  con- 


tempt of  court,  and  subjects  the  person  resort- 
ing to  It  to  punishment  for  contempt. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Dec  Dig.  I  2.*] 

8.  Judges  (|  51*)— Disqualification— Prej- 
udice. 

If  a  defendant  acting  in  good  faith,  really 
desires  a  change  of  judge  upon  the  ground  of 
prejudice,  he  should  exercise  due  diligence  in 
asserting  his  rights  as  soon  as  he  can  conven- 
iently do  so,  after  he  had  acquired  knowledge 
or  learns  of  prejudice  against  nim  on  the  part 
of  the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  U  224-231 ;  Dec.  Dig.  |  61.*] 

Petition  of  John  Ingles  for  a  writ  of  man- 
damus to  R.  McMillan,  Judge.  Writ  denied. 

B.  E.  Glasco,  for  petitioner.  Ben  F.  Wil- 
liams, Jr.,  and  Ben  Franklin,  Co.  Atty„  for 
respondent 

FURMAN,  P.  J.  Being  prosecuted  in  the 
district  court  of  McClain  county  by  informa- 
tion for  the  crime  of  murder,  petitioner, 
John  Ingles,  on  the  16th  day  of  February, 
1911,  filed  with  the  clerk  of  said  court  an 
application  for  a  change  of  judge,  alleging, 
in  substance,  that  the  respondent  Hon.  R. 
McMillan,  the  regular  judge  of  said  court 
was  so  biased  and  prejudiced  against  the  pe- 
titioner that  petitioner  could  not  have  a  fair 
and  impartial  trial  In  said  court  before  said 
respondent  In  support  of  this  general 
charge,  it  was  further  alleged  that  petitioner 
had  had  a  hearing  on  habeas  corpus  before  re- 
spondent on  an  application  for  bail ;  that  on 
said  hearing  said  respondent  had  before  him 
all  of  the  evidence  heard  and  taken  at  the 
preliminary  hearing  of  petitioner,  and  also 
the  evidence  taken  at  a  coroner's  Inquest 
held  over  the  body  of  the  deceased,  and,  aft- 
er hearing  all  of  said  evidence  on  said  ha- 
beas corpus  proceedings,  respondent  made  an 
order  refusing  bail  to  petitioner,  and  com- 
mitted him  to  the  custody  of  the  sheriff  of 
McClain  county  to  await  trial  on  said  charge 
of  murder;  that  thereby  respondent  became 
acquainted  with  the  facts  of  the  case  as  pre- 
sented by  the  state,  and  that  by  the  order 
of  respondent  denying  bail  to  petitioner,  re- 
spondent had  judicially  acted  upon  and  de- 
termined the  probable  guilt  of  the  petitioner 
upon  said  evidence,  and  thereby  respondent 
had  become  prejudiced  against  petitioner, 
and  became  incompetent  and  disqualified  to 
sit  upon  the  trial  of  this  case.  In  addition 
to  the  above  general  statements,  petitioner 
alleged  that  some  time  during  the  month  of 
October,  1910,  at  the  Love  Hotel  in  the  city 
of  Purcell,  In  McClain  county,  the  wife  and 
mother  of  petitioner  had  approached  respond- 
ent and  asked  him  if  he  would  not  allow 
ball  to  petitioner  upon  said  charge,  and  in 
reply  thereto  respondent  stated  that  he  could 
not  give  bail  to  petitioner  as  petitioner  was 
guilty  of  a  cold-blood  murder,  all  of  which 
was  duly  sworn  to  by  petitioner.  To  this 
motion  and  affidavit  was  attached  the  afflda- 
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v its  of  the  mother  and  wife  of  the  petitioner, 
supporting  the  allegations  contained  In  the 
application  for  a  change  of  jndge.  This  mo- 
tion for  a  change  of  Jndge  was  duly  served 
on  the  county  attorney,  and  was  presented  to 
the  district  judge,  who,  upon  considering  the 
same,  declined  to  make  an  order  disqualify- 
ing himself  to  hear  and  try  said  cause.  On 
the  18th  day  of  February  petitioner  applied 
to  this  court  for  a  writ  of  mandamus  re- 
quiring respondent  to  disqualify  himself  to 
act  as  judge  In  the  trial  of  this  cause.  An 
alternative  writ  of  mandamus  was  issued 
and  set  down  for  hearing  on  the  20th  day  of 
February,  at  which  time  respondent  filed  his 
reply,  which  is  as  follows: 

"R.  McMillan,  the  defendant  herein,  re- 
sponding to  the  statements  and  allegations 
contained  in  the  petition  in  the  above  cause, 
for  his  answer  says:  He  admits  that  John 
Ingles,  relator  herein,  is  a  resident  of  Mc- 
Claln  county,  OkL,  and  stands  charged  by  in- 
formation in  the  district  court  of  said  coun- 
ty and  state  of  the  crime  of  murder.  He  also 
admits  that  he,  respondent  herein,  is  the 
judge  of  the  district  court  of  McClain  coun- 
ty, state  of  Oklahoma,  and  that  said  cause  of 
the  State  of  Oklahoma  versus  John  Ingles  ct 
al.  was  set  for  trial  in  said  court  on  the  20th 
day  of  February,  1911.  Respondent  admits 
that  on  the  16th  day  of  February.  1911,  the 
relator,  John  Ingles,  filed  his  written  applica- 
tion in  this  court,  charging  respondent  herein 
with  such  prejudice  against  him  that  he  can- 
not have  a  fair  and  Impartial  trial  in  said 
court ;  that  a  copy  of  said  petition  was  duly 
served  upon  the  county  attorney  of  McClain 
county,  OkL,  and  after  the  presentation  of  said 
application,  and  the  court  being  fully  advised 
In  the  premises,  this  respondent  refused  to 
disqualify  himself  to  preside  as  district  judge 
in  the  trial  of  said  cause.  Respondent  also 
admits  that  said  application,  with  the  affida- 
vits thereto  attached  of  relator,  John  Ingles, 
his  mother,  Nancy  Ingles,  and  Myrtle  Ingles, 
are  a  part  of  this  petition,  and  were  duly 
before  the  respondent  In  said  application. 
Respondent  now  for  answer  to  said  applica- 
tion and  to  the  petition  herein  and  the  said 
exhibits,  to  wit,  the  affidavits  of  Nancy 
Ingles  and  Myrtle  Ingles,  has  this  to  say: 
Respondent  admits  that  he  was  approached 
by  Nancy  Ingles  and  Myrtle  Ingles  aforesaid 
in  the  lobby  of  the  Love  Hotel  in  the  city  of 
Purcell  as  alleged,  and  says  that  they 
brought  a  conversation  with  him  about  giv- 
ing the  relator,  John  Ingles,  bond,  and  that 
this  conversation  was  after  respondent  had 
heard  the  proof  on  application  for  ball  in 
said  case.  Respondent  says  that  in  said  con- 
versation on  the  request  of  said  wife  and 
mother  to  give  said  John  Ingles  bond  that  he 
answered  them  that  he  could  not  give  him 
ball ;  that  the  respondent  did  not  know  what 
his  side  of  the  case  was  and  what  he  would 
prove  on  final  trial,  as  he  had  not  disclosed 
his  side  of  the  case;  but  that,  as  the  cause 
then  stood,  the  offense  alleged  against  the 


said  John  Ingles  was  murder,  and  he  would 
hold  him  as  such  under  the  proof.  He  de- 
nies that  he  ever  said  that  the  said  John 
Ingles  was  guilty  of  murder,  and  he  did  not 
and  could  not  know  upon  the  partial  disclo- 
sure of  the  surrounding  facts  of  the  case  as 
shown  by  the  state  and  defense  under  the 
habeas  corpus  proceedings.  He  admits  that 
he  said  in  part  what  is  contained  In  the  two 
affidavits  of  the  mother  and  wife  of  John 
Ingles  (except  he  denies  that  he  said  it  was 
a  bloody  murder)  but  made  such  statement  In 
the  context  and  conversation  as  stated  above, 
and  In  no  other  way.  Respondent  distinctly 
remembers  this  conversation  and  all  that  was 
said.  Respondent,  further  answering,  says 
that  he  has  another  recollection  of  some  other 
conversation  had  with  one  or  both  of  these 
women  before  he  had  heard  any  part  of  the 
case  for  bail,  and  says,  on  being  approached 
then  for  ball,  he  told  them  that  he  could  not 
grant  bail  until  he  heard  the  case,  and  that 
the  accusation  against  the  said  John  Ingles 
and  his  brother,  Rusty  Ingles,  was  murder. 
In  that  conversation  he  may  have  said  that 
under  such  accusation  they  could  be  found 
guilty  of  murder.  Respondent  here  and  now 
absolutely  denies  that  he  ever  said  or  thought 
that  either  of  said  defendants,  John  Ingles 
or  Rusty  Ingles,  were  guilty  of  murder.  He 
did  not  and  could  not.  know.  He  denies  all 
bias  or  prejudice  against  either  of  the  de- 
fendants, and  avers  his  absolute  ability, 
willingness,  and  readiness  to  give  them  a 
fair  and  impartial  trial  under  the  law  and 
evidence  of  the  case.  Respondent  refused  the 
said  John  Ingles  bond  because  homicide  was 
admitted,  the  woman  was  killed,  and  he  felt 
at  the  time  that  the  extenuating  circum- 
stances were  not  sufficient  to  Justify  bond 
without  his  knowing  more  and  further  about 
the  facts  of  the  case.  Therefore  respondent, 
having  fully  answered  herein,  prays  to  be 
hence  dismissed  with  his  reasonable  00818.'' 
Upon  the  hearing  of  this  matter,  the  mo- 
tion and  affidavits  presented  to  the  trial  court 
for  a  change  of  Judge  were  presented  to  the 
court,  and,  in  addition  thereto,  the  wife  and 
mother  of  the  petitioner  were  introduced  as 
witnesses.  They  both  testified  substantially 
as  is  set  out  in  the  motion  and  in  their  af- 
fidavits attached  thereto.  Upon  cross-exam- 
ination the  wife  of  petitioner  stated  that 
soon  after  her  alleged  conversation  with  re- 
spondent she  informed  one  of  the  attorneys 
for  petitioner  of  the  statements  alleged  to 
have  been  made  to  her  by  respondent  She 
also  testified  that,  so  far  as  she  knew,  there 
was  no  unkind  feeling  existing  between  pe- 
titioner and  respondent,  and  no  ill  will  upon 
the  part  of  respondent  toward  petitioner,  ex- 
cept such  as  was  indicated  in  the  conversa- 
tion between  said  witness  and  the  respond- 
ent at  the  time  she  and  her  mother  approach- 
ed respondent  for  the  purpose  of  getting  him 
to  grant  bail  to  the  petitioner,  and  that  she 
based  her  affidavit  entirely  upon  the  alleg- 
ed remarks  made  by  respondent  in  reply  to 
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her  request  that  he  gtant  her  husband  bail. 
She  also  testified  that  this  conversation  took 
place  at  the  noon  hour,  when  court  had  ad- 
journed for  dinner.  The  testimony  of  the 
mother  of  the  petitioner  was  substantially 
the  same  as  that  of  his  wife,  except  that  she 
testified  that  the  remarks  alleged  to  have 
been  made  by  respondent  were  made  to  the 
wife  of  the  petitioner  and  herself  In  the 
evening  after  the  court  had  adjourned  for 
the  day.  The  history  of  the  statutes  in  this 
state  with  reference  to  a  change  of  judge  up- 
on the  ground  of  prejudice  and  some  of  the 
evils  and  abuses  growing  out  of  these  stat- 
utes were  clearly  and  correctly  stated  by 
Judge  Richardson  in  the  case  of  Lewis  v. 
Russell,  4  Okl.  Cr.  180,  111  Pac.  819,  as  fol- 
lows: "Prior  to  the  passage  of  the  act  ap- 
proved March  22,  1909  (article  6,  c  24,  Sny- 
der's Comp.  Laws  Okl.),  the  uncorroborated 
affidavit  of  the  accused  filed  in  a  criminal 
case,  stating  in  general  terms  that  because 
of  the  bias  and  prejudice  of  the  presiding 
judge  the  accused  could  not  have  a  fair  and 
impartial  trial  before  him,  of  itself  operated 
to  disqualify  such  judge.  The  truth  of  the 
averment  and  the  good  faith  of  the  defend- 
ant in  making  it  were  immaterial,  and  were 
not  Issuable  anywhere  at  any  time.  A  change 
of  judge  imperatively  resulted  from  the  filing 
of  the  affidavit  Section  5427,  Wilson's  Rev. 
&  Ann.  St.  Okl.  1908;  Lincoln  v.  Territory, 
8  Okl.  548,  58  Pac.  730 ;  Buchanan  v.  State, 
2  Okl.  Cr.  126,  101  Pac.  295.  However  mod- 
erately and  Justly  this  power  of  disqualify- 
ing Judges  may  have  been  exercised  before 
statehood,  after  the  admission  of  Oklahoma 
into  the  Union  it  was  greatly  abused.  Judg- 
es were  constantly  disqualified  by  defendants 
not  overscrupulous  in  the  use  of  their  oaths, 
where  no  cause  either  real  or  apparent  for  a 
change  of  judge  existed,  and  where  it 'was 
sought  for  the  palpable  purpose  only  of  delay- 
ing, obstructing,  and  ultimately  defeating  jus- 
tice. The  affidavit  was  generally  filed  after 
the  case  was  called  for  trial,  and  after  a  mo- 
tion for  a  continuance  and  after  an  additional 
motion  for  a  change  of  venue  had  been  filed 
and  overruled.  The  fact  that  no  notice  of 
the  filing  of  such  affidavit  had  been  given, 
and  that  the  state  had  gone  to  all  the  trouble 
and  expense  of  preparing  for  trial,  and  had 
its  witnesses  present  at  the  cost  of  the  coun- 
ty, was  immaterial.  Often  the  trial  calendar 
was  deranged  and  the  business  of  the  court 
thrown  Into  confusion.  Either  a  continuance 
resulted,  or  else  an  exchange  of  districts  by 
the  disqualified  Judge  with  some  other  dis- 
trict Judge  was  necessitated,  usually  involv- 
ing a  loss  of  time  aggregating  about  two 
days  for  each  Judge,  and  always  the  expendi- 
ture by  the  state  of  the  traveling  and  board- 
ing expenses  of  each  judge  thus  assigned  to  a 
district  other  than  his  own." 

The  practice  of  disqualifying  Jndges  upon 
the  ground  of  prejudice  had  been  so  much 
abused  that  it  had  fallen  into  great  disre- 
pute.  In  the  majority  of  cases,  it  was  the 


last  resort  of  a  desperate  criminal  to  delay 
and  defeat  justice.  Dissatisfaction  with  ref- 
erence to  this  abuse  became  so  general  and 
pronounced  that  the  Governor  recommended 
that  the  Legislature  enact  such  laws  as 
would  do  away  with  disqualifying  judges  up- 
on this  ground  and  the  Legislature  was  on 
the  point  of  complying  with  this  recom- 
mendation of  the  Governor  when  they  were 
advised  that  such  a  law  would  be  repugnant 
to  section  6  of  article  2  of  our  Constitution, 
which  is  as  follows:  The  courts  of  justice 
of  the  state  shall.be  open  to  every  person, 
and  speedy  and  certain  remedy  afforded  for 
every  wrong  and  for  every  injury  to  person, 
property,  or  reputation;  and  right  and  jus- 
tice shall  be  administered  without  sale,  de- 
nial, delay  or  prejudice."  The  Legislature 
was  further  advised  that,  while  they  could 
not  abolish  the  right  of  a  change  of  Judge 
upon  the  ground  of  prejudice,  yet  they  did 
have  the  power  to  provide  reasonable  and 
proper  regulations  by  which  the  question  of 
prejudice  could  be  decided.  In  response  to 
this  advice  and  the  demand  which  existed 
for  relief,  the  Legislature  passed  the  act  of 
1909.  Our  views  upon  this  subject  are  fully 
presented  In  the  cases  of  Ex  parte  Hudson, 
3  Okl.  Cr.  393,  401,  106  Pac.  540,  107  Pac. 
735;  Lewis  v.  Russell,  4  Okl.  Cr.  129,  111 
Pac.  818;  O'Brien  v.  Clark  (decided  at  this 
term)  113  Pac.  543.  It  is  not  necessary  to 
repeat  here  what  was  said  in  those  cases. 

The  case  now  before  us  for  the  first  time 
requires  a  decision  as  to  what  it  takes  un- 
der our  Constitution  to  constitute  disquali- 
fying prejudice  on  the  part  of  a  trial  judge. 
Under  our  system  the  Jury  try  the  facts  and 
the  Judge  tries  the  law.  Section  6848,  Snyd- 
er's Comp.  Laws  Okl.  1909,  is  as  follows: 
"If,  at  any  time  after  the  evidence  on  either 
side  is  closed,  the  court  deem  it  insufficient 
to  warrant  a  conviction,  it  may  advise  the 
Jury  to  acquit  the  defendant  But  the  Jury 
are  not  bound  by  the  advice,  nor  can  the 
court,  for  any  cause,  prevent  the  Jury  from 
giving  a  verdict"  From  this  it  is  seen  that 
a  jury  is  not  bound  by  instructions  from  the 
court  as  to  the  facts  of  a  case  and  may  law- 
fully convict  a  defendant  in  spite  of  the 
judge's  advice  to  the  effect  that  the  evidence 
is  not  sufficient  to  warrant  a  conviction.  As 
the  determination  of  the  facts  of  a  case  is 
largely  taken  away  from  the  trial  judge,  his 
opinion  as  to  the  guilt  or  Innocence  of  a  de- 
fendant is  of  very  little  Importance,  and 
does  not  at  all  disqualify  him  from  giving 
the  defendant  a  fair  trial.  If  this  was  not 
true,  no  Judge  would  be  qualified  to  try  any 
case  if  It  had  been  before  him  either  upon 
writ  of  habeas  corpus  or  upon  a  former  trial. 
The  prejudice  of  a  judge  which  disqualifies 
him  means  bias  or  ill  will,  and  must  be 
personal  on  bis  part  and  against  the  defend- 
ant, and  this  prejudice  must  be  proven  to 
exist  as  a  matter  of  fact  and  not  as  a  mat- 
ter of  opinion  on  the  part  of  the  defendant 
A  defendant  is  easily  persuaded  of  the  preju- 
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dice  of  a  Judge.  Adverse  rulings  always 
convince  him  of  that  fact,  and,  if  the  opin- 
ion of  the  defendant  that  the  judge  Is  preju- 
diced against  him  Is  sufficient  to  disqualify 
the  judge,  every  defendant,  when  directly 
pressed,  would  seek  delay  In  this  manner,  and 
that  which  was  Intended  to  promote  fairness 
and  justice  would  become  exceedingly  unfair 
to  the  state,  and  would  result  In  the  defeat 
of  justice.  A  change  of  judge  1b  wrong  as  to 
the  public  unless  the  necessities  of  justice  to 
the  defendant  require  it.  It  causes  expense, 
it  works  delay,  and  It  endangers  a  prosecu- 
tion. This  question  has  been  repeatedly  pass- 
ed upon  by  the  appellate  courts  of  other 
states.  In  Kansas  prejudice  on  the  part  of 
a  judge  Is  a  ground  for  a  change  of  venue 
in  a  case.  In  the  case  of  State  v.  Morrison, 
67  Kan.  144,  72  Pac.  554,  the  Supreme  Court 
of  Kansas  said:  "It  is  not  the  opinion  which 
a  trial  judge  may  entertain  as  to  the  guilt  or 
innocence  of  a  defendant  about  to  be  put 
upon  trial  In  his  court  which  disqualifies 
such  judge  and  entitles  the  defendant  to  a 
change  of  venue,  but  It  Is  the  existence  of 
such  prejudice  In  the  mind  of  the  Judge 
against  the  defendant  as  may  prevent  de- 
fendant from  having  a  fair  and  Impartial 
trial  of  his  cause  which  disqualifies,  and 
such  prejudice  must  be  clearly  made  to  ap- 
pear." See,  also,  State  v.  Bohan,  19  Kan.  58. 
In  the  case  of  State  v.  Grlnstead,  62  Kan. 
593,  64  Pac.  49,  that  court  said:  "A  defend- 
ant In  a  criminal  case  Is  not  entitled  to  a 
change  of  venue  on  account  of  the  prejudice 
of  the  Judge  against  .him,  because  he  Is  him- 
self prejudiced  in  feeling  toward  the  Judge, 
had  violently  opposed  him  in  a  political  cam- 
paign for  his  office,  had  published  during  and 
subsequently  to  such  campaign  vituperative 
and  libelous  newspaper  articles  against  him, 
calculated  to  arouse  him  to  feelings  of  re- 
sentment and  prejudice,  and,  by  testimony 
which  the  judge  asserted  to  be  false,  had 
endeavored  to  secure  his  removal  from  office 
for  violations  of  the  act  to  prohibit  corrupt 
practices  at  elections,  when  the  judge,  not- 
withstanding all  such  unfriendly  conduct,  by 
statement  filed  in  court,  disavowed  all  feel- 
ings of  prejudice  against  the  defendant,  and 
when  there  was  nothing  proved  against  him, 
the  judge,  on  the  hearing  of  the  motion  for 
change  of  venue  showing  bias  or  prejudice 
on  his  part  toward  the  defendant" 

Section  170  of  the  Code  of  Civil  Procedure 
of  California  provides  that  no  Judge  should 
sit  or  act  In  an  action  or  proceeding  "when 
it  appears  from  the  affidavit  or  affidavits  on 
file  that  either  party  cannot  have  a  fair  and 
impartial  trial  before  any  Judge  of  a  court 
of  record  about  to  try  the  case  by  reason  of 
the  prejudice  or  bias  of  such  judge,"  In  the 
case  of  Johnson  v.  Dakan,  9  Cal.  App.  622, 
99  Pac.  729,  the  Court  of  Appeals  of  Califor- 
nia, in  construing  this  statute,  said:  "The 
affidavits  show  that  in  February,  1905,  the 
trial  judge  wrote  a  letter  to  the  assembly 
while  the  Legislature  of  the  state  was  In  ses- 


sion, referring  to  certain  charges  pending 
against  him,  by  which  It  was  sought  to  im- 
peach him,  which  letter  contains  some  very 
emphatic  expressions  which  are  not  couched 
in  the  most  polite  language.  He  refers  to  the 
charges  as  having  been  made  against  him  by 
*a  few  cowardly  and  disreputable  conspira- 
tors •  •  •  pettifoggers  and  disgruntled 
litigants  •  •  *  vile  and  cowardly  slan- 
derers without  reputable  character  or  stand- 
ing in  the  community  in  which  they  reside.' 
Conceding  that  the  record  shows  that  defend- 
ant's attorney  was  one  of  the  parties  seek- 
ing to  have  the  judge  impeached,  the  state- 
ment in  the  letter  Is  general,  no  name  Is  men- 
tioned, and  it  was  evidently  made  under  prov- 
ocation and  in  a  spirit  of  anger.  It  does 
not  In  any  way  refer  to  defendant,  nor  is 
there  anything  which  would  lead  to  the  con- 
clusion that  any  bias  or  prejudice  or  feeling 
had  been  shown  by  the  judge  toward  the  de- 
fendant personally.  It  further  appears  that 
In  a  previous  trial  of  one  Forgeus  against 
this  same  defendant  in  the  same  court,  and 
before  the  same  judge,  some  trouble  occurred 
between  this  defendant  and  Mr.  Cassin,  an 
attorney  of  the  local  bar,  and  the  Judge  made 
an  order  imposing  a  fine  upon  defendant,  and 
did  not  fine  Mr.  Cassin,  while  it  is  claimed 
that  CasBin  was  the  one  particularly  at  fault. 
Conceding  that  the  judge  erred  In  this,  that 
fact  of  Itself  does  not  necessarily  show  any 
bias  or  prejudice  on  the  part  of  the  Judge. 
It  may  have  been  the  duty  of  the  judge,  in 
order  to  maintain  the  proper  respect  for  the 
court,  to  impose  the  fine,  and  it  may  also 
have  been  his  duty  to  have  imposed  a  fine 
upon  Mr.  Cassin.  If  the  conduct  of  the  de- 
fendant in  said  matter  was  such  as  to  call 
upon  him  the  imposition  of  a  fine,  it  would 
have  been  the  duty  of  the  Judge  to  Impose 
such  fine  even  if  defendant  had  been  his 
best  friend.  The  law  knows  no  friend,  no 
foe,  and  no  flinching  from  duty.  It  is  not  at 
all  unusual  for  a  litigant  to  become  angry  at 
the  judge,  and  in  such  moment  of  anger  to 
believe  the  Judge  to  be  partial— even  to  abuse 
him — when.  In  fact,  the  judge  Is  only  doing 
his  duty  without  regard  to  the  question  as 
to  the  personality  of  the  parties.  The  fact 
that  the  trial  judge  was  Indebted  to  the  Sav- 
ings Bank  of  Santa  Cruz,  of  which  plaintiff 
Is  a  stockholder  and  one  of  the  directors,  is 
not  a  legal  disqualification,  and  as  a  matter 
of  law  we  cannot  say  that  it  shows  bias  or 
prejudice.  We  must  presume  the  trial  judge 
to  be  honest  and  solvent."  In  the  case  of 
People  v.  Flndley,  182  Cal.  801,  64  Pac.  472, 
the  defendant  was  on  trial  for  embezzling 
$8,000  of  public  money  in  his  hands  as  tax 
collector,  etc.  When  the  case  was  called  for 
trial,  he  filed  an  affidavit  of  prejudice  against 
the  judge.  The  Supreme  Court  of  that  state, 
in  passing  upon  this  matter,  said:  "Under 
subdivision  4  of  section  170  of  the  Code  of 
Civil  Procedure,  In  order  to  obtain  the 
change  of  the  judge  before  whom  a  criminal 
case  is  to  be  tried,  it  is  not  sufficient  that 
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the  affidavit  of  the  defendant  should  state 
simply  that  the  defendant  'believes  that  he 
cannot  have  a  fair  and  Impartial  trial'  be- 
fore the  judge  by  reason  of  his  bias  or  prej- 
udice, but  It  must  be  made  to  appear  from 
the  facts  stated  In  the  affidavit  or  affidavits 
on  file,  to  the  satisfaction  of  a  reasonable 
mind,  that  a  fair  trial  cannot  be  had  before 
the  judge  about  to  try  the  case  by  reason  of 
the  bias  or  prejudice  of  the  judge." 

In  the  case  of  Vance  v.  Field,  89  Ky.  178, 
12  S.  W.  J 90,  the  Supreme  Court  of  Ken- 
tucky decided  that,  in  order  to  disqualify  a 
judge  from  presiding  at  a  trial  upon  the 
ground  of  prejudice,  the  ground  of  such  dis- 
qualification must  be  such  as  would  pre- 
vent any  official  of  personal  integrity  from 
presiding  in  the  case  or  as  would  prevent 
him  affording  a  fair  and  Impartial  trial.  In 
the  case  of  State  v.  Blount,  124  La.  200,  50 
South.  13,  that  court  said:  "Defendant  at 
the  same  time  moved  the  trial  judge  to  re- 
cuse himself  on  the  ground  that  he  had 
formed  and  expressed  an  opinion  concern- 
ing the  matter  in  question  adverse  to  the 
defendant.  The  motion  set  forth  no  legal 
cause  for  recusation,  and  was  properly  treat- 
ed by  the  trial  Judge  as  frivolous.  Where 
a  motion  assigns  no  legal  grounds  of  recusa- 
tion, it  may  be  overruled  without  reference 
to  another  judge.  State  v.  Chantlaln,  42 
La.  Ann.  718,  7  South.  669.  This  court,  in 
recently  refusing  the  writs  in  State  of  Loui- 
siana v.  Avery  Blount,  In  re  Avery  Blount 
Applying  for  Writs  of  Mandamus  and  Pro- 
hibition No.  17,461  (no  written  opinion  filed), 
tacitly  approved  the  ruling  in  the  case  of 
State  v.  Chantlaln."  In  the  case  of  Heflin 
v.  State,  88  Qa.  151,  14  S.  E.  112,  80  Am. 
St.  Rep.  147,  the  Supreme  Court  of  that 
state  said:  "It  does  not  per  se  disqualify  a 
Judge  Of  the  superior  court  to  preside  on  the 
trial  of  an  indictment  for  perjury  that  the 
same  judge  presided  at  the  trial  of  the  case 
in  which  the  alleged  perjury  was  committed, 
and  also  of  a  second  case  in  which  one  of 
the  witnesses  in  the  first  was  convicted  of 
perjury.  Nor  does  any  disqualification  re- 
sult as  matter  of  law  from  the  judge  hav- 
ing by  reason  of  his  acquaintance  or  sup- 
posed acquaintance  with  the  facts  thus  de- 
rived privately  and  unofficially  advised  the 
prisoner's  counsel  to  induce  his  client  to 
plead  guilty,  saying  that  there  was  no  doubt 
about  his  guilt  and  no  earthly  chance  for 
him  to  be  acquitted."  In  the  case  of  Coch- 
ran v.  State,  113  Oa.  736,  39  S.  E.  337,  the 
Supreme  Court  of  that  state  said:  "A  judge 
of  the  superior  court  is  not  disqualified  from 
presiding  at  the  trial  of  an  indictment  mere- 
ly because  previously  thereto  he  held  a  court 
of  inquiry  and  bound  the  prisoner  over." 
In  the  case  of  State  v.  Woods,  124  La.  738. 
50  South.  671,  the  Supreme  Court  of  that 
state  said:  "The  fact  that  a  judge  may  have 
formed  and  expressed  an  opinion  on  the  mer- 
its of  a  cause  furnished  no  ground  for  his 
recusation.    Such  a  suggestion  is  frivolous, 


and  may  be  disregarded,  without  the  formal- 
ity of  a  reference  to  another  judge."  In  the 
case  of  Dalley  v.  State,  55  S.  W.  821,  the 
Court  of  Criminal  Appeals  of  Texas  said: 
"A  Judge  is  not  disqualified  to  preside  at  the 
trial  of  one  indicted  for  keeping  a  disorder- 
ly house  by  reason  of  having  attended  a 
meeting  of  judges  of  the  state,  called  for  the 
purpose  of  devising  ways  and  means  for  sup- 
pressing gaming  and  disorderly  houses,  and 
this  though  accused  was  brought  under  dis- 
cussion at  the  meeting."  In  the  case  of 
Browning  v.  Lovett,  94  S.  W.  661,  the  Court 
of  Appeals  of  Kentucky  said:  "Where  the 
only  reason  assigned  in  an  affidavit  to  dis- 
qualify a  judge  from  trying  an  election  con- 
test was  the  fact  that  the  chairman  of  the 
Republican  county  committee,  who  was  al- 
leged to  be  an  active  and  unscrupulous  ad- 
herent of  the  regular  ticket,  was  a  brother- 
in-law  of  the  judge,  and  had  openly  boasted 
of  his  influence  over  him,  and  that  contest- 
ants believed  he  would  induce  him  to  decide 
the  contest  adversely  to  contestants,  but  it 
did  not  appear  that  the  Judge  authorized  or 
approved  such  statements  or  that  he  was 
responsible  for  them,  he  properly  declined  to 
vacate  the  bench."  .In  the  case  of  McDon- 
ald's Adm'r  v.  Wallsend  Coal  &  Coke  iCo.. 
135  Ky.  624,  117  S.  W.  349,  the  Court  of 
Appeals  of  Kentucky  said:  "The  bias  of  a 
Judge  does  not  legally  disqualify  him  from 
trying  a  case,  unless  it  causes  him  to  act 
corruptly  or  with  such  oppression  as  to  be 
equivalent  to  corruption,  and  the  cause  for 
the  removal  of  a  judge  must  be  such  that, 
if  he  assumes  to  act  in  spite  of  it,  it  in- 
volves his  personal  Integrity,  or  makes  it  im- 
proper that  a  man  of  integrity  should  pre- 
side in  that  matter,  and  the  mere  fact  that 
a  judge  is  unfriendly  to  personal  Injury  does 
not  disqualify  him  from  trying  a  personal 
injury  action."  In  the  case  of  French  v. 
Commonwealth,  97  S.  W.  427,  the  Court  of 
Appeals  of  Kentucky  said:  "One  charged 
with  a  criminal  contempt  demanded  that  the 
trial  judge  leave  the  bench,  and  showed  that 
accused  believed  that  the  Judge  disliked 
him  because  of  his  failure  to  bring  about  a 
reconciliation  between  the  Judge  and  a  third 
person  which  he  claimed  to  have  attempted 
some  years  previously  at  the  request  of  the 
judge,  but  did  not  relate  any  fact  showing 
such  alleged  dislike  of  the  judge  toward  ac- 
cused and  mentioned  no  act  of  hostility  on 
his  part.  Held,  that  the  judge  properly  re- 
fused to  vacate  the  bench  on  the  showing 
made." 

We  have  not  been  able  to  find  a  single 
case  in  conflict  with  those  above  quoted 
where  the  law  requires  that  prejudice  as  a 
matter  of  fact  must  be  shown  in  order  to 
disqualify  a  judge,  and  our  conclusion  is  that 
such  prejudice  does  not  include  the  opinion 
of  the  judge  as  to  the  guilt  or  innocence  of 
the  defendant,  but  that  it  means  that  the 
Judge  must  be  biased  against  or  entertain  ill 
will  or  hostility  toward  the  defendant,  and 
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this  most  be  shown  upon  the  trial  In  man- 
damus proceedings  Instituted  for  the  pur- 
pose of  disqualifying  the  judge.  This  Is  an 
entire  departure  from  the  proceedings  for 
disqualifying  a  judge  which  existed  In  this 
state  prior  to  the  passage  of  the  act  of  1900. 
Under  the  law  then  In  force,  the  uncorrob- 
orated affidavit  of  the  accused  filed  In  a 
criminal  case,  stating  In  general  terms  that, 
because  of  the  bias  and  prejudice  of  tbe  pre- 
siding judge,  the  accused  could  not  have  a 
fair  and  Impartial  trial  before  him,  of  itself 
operated  to  disqualify  such  judge.  But  the 
statute  which  then  controlled  such  matters 
was  repealed  by  the  act  of  1909,  and  new  and 
different  proceedings  were  provided  for.  Up- 
on the  hearing  of  this  case,  tbe  wife  of  tbe 
petitioner  testified  that  she  Informed  one  of 
the  attorneys  for  petitioner  of  her  alleged 
conversation  with  respondent  shortly  after 
said  conversation  occurred.  The  fact  that 
no  motion  for  a  change  of  judge  was  filed 
until  the  16th  day  of  February,  1911,  more 
than  three  months  after  counsel  for  petition- 
er bad  notice  of  said  alleged  conversation, 
although  the  November  term  of  the  district 
court  of  McClaln  county  had  been  held  in 
the  meantime,  Is  strongly  persuasive  of  the 
fact  that  counsel  for  petitioner  either  did 
not  believe  tbe  statements  of  said  witness 
or  did  not  regard  them  as  evidence  of  prej- 
udice on  the  part  of  the  respondent  It  was 
further  shown  that,  before  the  motion  for 
a  change  of  judge  was  presented,  petitioner 
had  had  subpoenas  Issued  and  served  for  wit- 
nesses to  be  present  and  testify,  in  his  be- 
half at  the  trial  of  this  case  on  the  20th 
day  of  February,  1911.  This  Indicates  that 
the  motion  for  a  change  of  judge  is  not  now 
"being  prosecuted  by  petitioner  In  good  faith, 
but  merely  for  the  purpose  of  delaying  the 
trial  of  this  cause.  Section  5  of  the  act  of 
1909  is  as  follows:  "Any  party  to  any  cause 
pending  in  a  court  of  record  may  in  term 
time  or  In  vacation  file  a  written  application 
with  the  clerk  of  the  court,  setting  forth  the 
grounds  or  facts  upon  which  the  claim  Is 
made  that  the  judge  is  disqualified,  and  re- 
quest him  to  so  certify,  after  reasonable  no- 
tice to  the  other  side,  same  to  be  presented 
to  such  judge,  and  upon  his  failure  so  to 
do  within  three  days  before  said  cause  Is 
set  for  trial,  application  may  be  made  to 
the  proper  tribunal  for  mandamus  requiring 
him  so  to  do."  Under  this  law,  if  petitioner 
and  bis  counsel  really  were  of  the  opinion 
that  respondent  was  prejudiced  against  pe- 
titioner, it  Is  reasonable  to  believe  that  they 
would  have  filed  the  motion  for  a  change  of 
judge  at  the  earliest  possible  moment  after 
they  learned  of  such  prejudice,  and  thereby 
have  avoided  the  trouble  and  expense  of 
summoning  witnesses  and  the  possible  delay 
in  the  trial  of  the  cause.  The  constitutional 
provision  requiring  that  Justice  be  admin- 
istered without  prejudice  was  only  meant  to 


Insure  a  defendant  a  fair  trial  and  cannot 
be  used  for  the  purpose  of  delaying  and  de- 
feating justice.  If  a  defendant  desires  to 
avail  himself  of  this  constitutional  provi- 
sion and  the  provisions  of  the  act  of  1909, 
he  should  exercise  due  diligence  in  asserting 
his  rights  as  soon  after  he  acquires  knowl- 
edge of  the  prejudice  of  the  Judge  as  he  can 
reasonably  do  so,  and  thereby  save  unnec- 
essary expense  and  trouble  to  his  witnesses 
and  to  the  state  and  avoid  interfering  with 
the  administration  of  Justice.  We  desire  to 
say  in  this  connection  that  it  is  highly  Im- 
proper for  any  person  to  privately  approach 
a  judge  and  attempt  to  converse  with  him 
or  attempt  to  secure  an  opinion  from  him 
with  reference  to  a  case  pending  before  such 
Judge,  and  we  earnestly  request  the  lawyers 
of  this  state  to  Instruct  their  clients  to  this 
effect.  No  one  should  attempt  to  discuss  a 
case  with  a  judge  before  whom  it  is  pending, 
or  make  remarks  In  the  presence  of  such 
judge  to  influence  him,  except  in  open  court, 
when  both  sides  have  equal  opportunities  to 
be  heard.  The  members  of  this  court  have 
been  greatly  annoyed  and  embarrassed  by 
such  attempted  interviews  and  by  receiving 
letters  from  persons  interested  in  cases  pend- 
ing before  us.  We  do  not  wish  to  be  harsh 
or  unreasonable,  but  to  attempt  to  converse 
with  or  Influence  a  judge  with  reference  to 
a  matter  pending  before  him  is  an  act  of 
gross  contempt,  and,  if  parties  Interested  in 
cases  before  us  persist  In  resorting  to  such 
practices,  we  may  be  compelled  to  make  an 
example  of  some  of  them,  and  we  advise  all 
trial  Judges  in  this  state  to  pursue  the  same 
course.  This  Is  necessary  to  maintain  the 
dignity  of  the  courts  and  to  protect  the  repu- 
tation of  the  Judges. 

Upon  the  hearing  of  the  return  to  the  writ 
of  mandamus  in  this  case  nothing  was  prov- 
en to  Indicate  bias  against  or  111  will  or  hos- 
tility toward  the  petitioner  upon  the  part  of 
the  respondent  We  therefore  find  that  the 
allegations  contained  In  tbe  motion  to  dis- 
qualify the  Judge  are  not  sustained.  The 
writ  of  mandamus  Is  therefore  denied. 

ARMSTRONG  and  DOYLE,  JJ.,  concur. 


NASH  v.  SCHOOL  BOARD  NO.  8,  CLEAR 
CREEK  COUNTY. 

(Supreme  Court  of  Colorado.    Feb.  6,  1911.) 

1.  Schools  and  School  Districts  (J  135*)— 
Teachers— Contracts  of  Employment. 
A  resolution  of  the  directors  of  a  school 
district  appointing  plaintiff  a  teacher  for  the 
ensuing  school  year  and  an  acceptance  of  the 
appointment  create  a  contract  for  the  ensuing 
school  year,  and  the  requirement  In  the  resolu- 
tion that  teachers  must  after  a  designated  date 
hold  a  first-grade  certificate  Is  not  a  limitation, 
and,  if  a  condition  which  may  be  lawfully  1m- 
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posed,  it  simply  renden  the  employment  sub- 
ject to  termination. 

[Ed.  Note.— For  other  cases,  tee  Schools  and 
School  Districts,  Cent.  Dig.  ff  282-297;  Dec 
Dig.  I  135.«] 

2.  Schools  and  School  Districts  (|  130*)— 
License  to  Teach— Diplomas  or  Normal 
School  Graduates. 

Under  Rev.  St  1906,  if  6125.  6132.  6141, 
6142,  establishing  a  state  normal  school  as  a 
part  of  the  public  school  system,  providing  that 
a  diploma  to  graduates  shall  license  the  re- 
ceiver to  teach  in  the  public  schools  until  an- 
nulled by  the  state  superintendent,  or  suspended 
by  a  county  superintendent,  a  diploma  issued 
to  a  normal  school  graduate  is  evidence  of  a 
vested  continuing  right  to  teach  in  any  public 
school  in  the  state,  and  is  at  least  equivalent 
to  a  first-grade  certificate  issued  by  a  county 
superintendent. 

rEd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  ||  285.  286;  Dec. 
Dig.  |  130.*] 

Error  to  District  Court,  Clear  Creek  Coun- 
ty; Allison  H.  De  France,  Judge. 

Action  by  Margaret  Nash  against  School 
Board  No.  8  in  the  county  of  Clear  Creek. 
There  was  a  judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed. 

Robert  Z.  Adams  and  Morrison  ft  De  Soto, 
for  plaintiff  in  error.  John  J.  White,  for  de- 
fendant in  error. 

WHITE,  J.  June  14,  1904,  Margaret  Nash 
was  employed  or  appointed  by  the  directors 
of  school  district  No.  3,  Clear  Creek  county, 
as  a  school  teacher  therein  for  the  then  en- 
suing school  year  at  $70  per  month,  and 
thereafter,  on  the  15th,  advised  in  writing  of 
her  appointment  The  notice  of  appointment 
further  recited  that  at  a  meeting  of  the 
board  of  directors  of  the  school  district  held 
June  13, 1904,  the  following  resolution  regard- 
lng  the  examination  of  teachers,  was  adopt- 
ed: "Resolved:  That  after  January  1,  1905, 
all  teachers  In  district  No.  8,  Clear  Creek 
county,  shall  hold  a  first-grade  county  cer- 
tificate. In  accepting  this  position,  unless 
you  already  hold  a  first-grade  certificate, 
you  will  be  required  to  pass  the  county  ex- 
amination in  December,  in  accordance  with 
the  above  resolution."  June  20th  plaintiff 
In  error  accepted  the  appointment  in  the  fol- 
lowing language:  "Your  notice  dated  June 
15th,  1904,  containing  appointment  as  teach- 
er in  your  district  for  the  ensuing  year,  was 
received  by  me  In  due  time.  I  accept  the  ap- 
pointment and  am  ready  to  sign  a  legal  con- 
tract to  that  effect"  No  further  contract 
was  drawn,  and  the  instruments  designated 
above  constitute  the  entire  contract  between 
the  parties.  Thereafter,  in  pursuance  of  the 
contract  Miss  Nash  commenced  teaching  in 
the  public  schools  of  the  district  under  the 
direction  of  the  board  of  directors,  and  con- 
tinued to  perform  such  duties  until  January 
1,  1905,  for  which  she  received  pay  from  the 
district.  December  15th  the  board  of  direc- 
tors further  notified  Miss  Nash  that  she 


could  no  longer  teach  under  the  contract  of 
employment  unless  she  submitted  to  an  ex- 
amination before  the  county  superintendent 
of  public  schools,  and  secured  a  first-grade 
teacher's  certificate,  notwithstanding  she 
was  a  graduate  of  and  held  a  diploma  from 
the  State  Normal  School,  a  certified  copy  of 
which  she  filed  with  the  county  superintend- 
ent of  public  schools  as  required  by  section 
6142,  Rev.  St  Miss  Nash  declined  to  supply 
herself  with  the  county  certificate  exacted, 
and  the  board  of  directors,  over  her  protest 
on  January  1st  debarred  her  from  the  school 
building  and  dispensed  with  her  services  as 
a  teacher,  though  there  were  six  months  yet 
remaining  of  the  school  year.  At  the  expi- 
ration of  that  time  she  brought  suit  and 
sought  to  recover  from  the  district  as  dam- 
ages, the  amount  of  the  salary  she  would 
have  received  had  she  not  been  discharged, 
less  the  amount  she  had  been  able  to  earn 
elsewhere  in  her  profession.  The  defendant 
at  the  close  of  plaintiffs  evidence,  interposed 
a  motion  for  nonsuit  which  was  sustained, 
and  judgment  entered  accordingly.  This  suit 
is  prosecuted  to  reverse  that  judgment 

Plaintiff  maintains  that  she  was  employed 
for  a  definite  time,  to  wit  for  the  school 
year  ending  June  80,  1005,  and  was  wrong- 
fully discharged;  while  defendant  contends 
the  employment  was  conditional  to  terminate 
January  1,  1905,  unless,  in  the  meantime, 
plaintiff  supplied  herself  with  a  first-grade 
county  certificate.  We  think  the  record  sup- 
ports the  contention  of  plaintiff,  and  falls  to 
sustain  that  of  defendant  By  resolution 
and  notice  the  plaintiff  was  "reappointed 
as  teacher  in  district  No.  3,  Clear  Creek  coun- 
ty, for  the  ensuing  school  year,"  which  by 
law  would  expire  June  30,  1905.  She  accept- 
ed the  appointment  and  the  joint  act  of  ap- 
pointment and  acceptance  created  an  express 
contract  of  employment  for  a  definite  time, 
to  wit  from  the  beginning  of  the  school 
year— July  1,  1904— until  and  during  June  30, 
1905.  The  requirement  in  the  resolution  was 
that  "after  January  1,  1905,"  teachers  in 
that  school  should  "hold  a  first-grade  county 
certificate,"  and,  ••unless  you  already  hold 
a  first-grade  certificate,  you  will  be  required 
to  pass  the  county  examination  In  Decem- 
ber." Wherein  can  it  be  said  that  this  was  a 
limitation  or  condition  of  the  employment? 
The  employment  was  expressly  "for  the  en- 
suing school  year,"  as  well  after  January  1st 
as  before.  Moreover,  were  we  to  assume 
that  the  requirement  was  a  condition  which 
the  board  could  lawfully  impose  as  a  con- 
tinuation of  the  employment  it  would  in  no 
sense  limit  the  term  of  employment  but  sim- 
ply render  it  subject  to  termination. 

But  we  are  of  the  opinion  that  the  con- 
dition imposed  was  in  legal  effect  fully  com- 
plied with  by  plaintiff  when  she  filed  with 
the  county  superintendent  of  public  schools 
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a  certified  copy  of  her  diploma  from  the 
State  Normal  School.  The  necessity  for  in- 
struction In  the  science  and  art  of  teaching 
was  recognized  by  the  Legislature,  and  the 
establishment  of  the  State  Normal  School 
was  the  result  Rev.  St  1908,  I  6125.  By 
section  6132,  Rev.  St,  the  State  Normal 
School  is  constituted  an  integral  part  of  the 
public  school  system  of  the  state.  By  other 
sections  of  the  act  certain  qualifications  for 
admission  of  students  therein  are  required. 
Each  applicant  must  file  with  the  board  of 
trustees  a  declaration  to  engage  in  the  busi- 
ness of  teaching  in  the  public  schools  of  this 
state.  The  school  is  authorized  to  grant  di- 
plomas to  such  students  as  shall  have  com- 
pleted the  full  course  of  instruction,  and  who 
shall  have  passed  a  final  examination  upon 
the  branches  embraced  In  the  prescribed 
course  of  study,  the  examination  to  be  con- 
ducted by  the  examining  board  consisting  of 
the  principal  of  the  school,  the  state  super- 
intendent of  public  Instruction,  and  a  county 
superintendent  of  schools,  within  the  state, 
appointed  for  the  purpose  by  the  Governor. 
Such  diploma,  so  granted,  is  made  evidence 
that  the  receiver  thereof  is  a  graduate  of  the 
State  Normal  School,  and  entitled  to  all  the 
honors  and  privileges  of  such  graduates. 
Rev.  St  f  6141.  The  value  of  the  diploma  Is 
then  fixed  by  section  6142,  Rev.  St,  in  the 
following  language:  "The  said  diploma  shall 
license  the  receiver  thereof  to  teach  in  any 
of  the  public  schools  of  this  state,  when  a 
certified  copy  thereof  shall  have  been  filed  In 
the  office  of  the  county  superintendent  of 
schools  in  the  county  wherein  such  graduate 
is  teaching,  or  proposes  to  teach."  Until  an- 
nulled by  the  state  superintendent  of  public 
instruction,  or  temporarily  suspended  In  a 
county  by  the  superintendent  of  schools  for 
such  county,  as  provided  in  the  last-named 
section  of  the  statute,  it  is  in  legal  effect 
equal,  at  least  to  any  license  or  certificate 
that  may  be  issued  by  any  county  superin- 
tendent of  schools.  The  authority  that  cre- 
ated the  office  of  county  superintendent  and 
empowered  such  public  official  to  give  au- 
thority to  teach  in  the  public  schools  of  the 
county  likewise  created  the  State  Normal 
School,  and  declared  that  its  diploma  or  li- 
cense should  be  effective,  not  only  In  the  pub- 
lic schools  of  one  county,  and  for  a  time 
limited,  but  throughout  the  public  schools 
of  the  entire  state,  and  for  all  time,  unless 
revoked  or  suspended  as  provided  by  law. 
The  diploma  is  therefore  evidence  of  a  vest- 
ed, continuing  right  to  teach,  when  employ- 
ed, in  any  public  school  throughout  the  state, 
while  the  first-grade  certificate  issued  by  the 
county  superintendent  is  evidence  only  of 
a  temporary  right  limited  to  three  years 
and  confined  to  one  county.  The  former  in 
legal  effect  necessarily  includes  the  latter. 
Under  the  law  as  It  is,  there  could  be  no 


higher  authority  to  teach  in  the  public 
schools  of  this  state  than  the  license  held  by 
the  plaintiff.  It  is  the  mandate  of  the  state 
expressed  by  its  lawmaking  power,  and  su- 
persedes and  renders  useless  all  authority  of 
similar  character  emanating  from  whatever 
source.  It  is  not  conceivable  that  the  law- 
making power  ever  Intended  to  vest  in  a 
board  of  directors  of  a  school  district  the 
power  to  substantially  annul  the  legislative 
pronouncement  giving  value  and  effect  to  the 
diplomas  properly  issued  by  the  State  Nor- 
ma] School,  and  we  have  no  hesitancy  in  de- 
claring that  the  school  board  possesses  no 
such  power.  On  the  contrary,  we  hold  that 
the  requirement  that  "unless  you  already 
hold  a  first-grade  certificate,  you  will  he  re- 
quired to  pass  the  county  examination  in 
December,"  was  fully  complied  with,  in  le- 
gal effect  when  the  plaintiff  produced  and 
filed  a  certified  copy  of  her  diploma  from  the 
State  Normal  School. 

The  facts  stated  in  the  complaint  and  sup- 
ported by  the  evidence,  were  sufficient  to  con- 
stitute a  cause  of  action  in  favor  of  plain- 
tiff, and,  unless  rebutted,  entitled  her  to  a 
judgment  for  the  actual  damages  by  her  sus- 
tained. The  court  erred  in  entering  judg- 
ment of  nonsuit  and  the  Judgment  is  there- 
fore reversed  and  the  cause  remanded. 

Judgment  reversed. 


CAMPBELL,  C.  J.,  and  BAILEY,  J. 
concur. 


ESTES  et  al.  v.  DENVER  &  R.  G.  R.  CO. 

(Supreme  Court  of  Colorado.    Dec  5,  1910. 
On  Petition  for  Rehearing  Feb.  6,  1911.) 

1.  Appeal  and  Error  (f  14*)— Form  or  Pro- 
ceedings. 

Being  without  jurisdiction  of  an  appeal 
from  a  judgment  of  nonsuit,  the  Supreme  Court 
will  direct  that  the  cause  be  entered  as  pending 
on  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  I  14.*] 

2.  Words  and  Phrases—  "Da  Novo." 

"De  novo"  means  fresh;  anew. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  p.  7108.] 

3.  Courts  (I  185*)— Intermediate  Appeals. 

Under  Rev.  St  1908,  H  1528,  1527  (Mills' 
Ann.  St  U  1054,  1055),  limiting  the  county 
court's  jurisdiction  to  suits  involving  $2,000. 
under  Rev.  St  |  1536  (Mills'  Ann.  St  |  1085). 
authorizing  appeals  to  the  district  court  and 
providing  for  trial  de  novo,  and*  under  Rev.  St 
|  1539  (Mills'  Ann.  St  I  1089),  authorizing  the 
district  court  to  enter  proper  judgment  no 
judgment  can  be  rendered  by  the  district  court 
which  could  not  have  been  rendered  by  the 
county  court;  and  hence,  on  such  an  appeal, 
the  ad  damnum  cannot  be  increased  beyond 
$2,000. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  |  185.*] 
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4.  Cabrubs  (I  147*)— Freight— Liability. 

A  carrier  accepts  shipments  subject  to  the 
liabilities  imposed  by  law,  except  as  limited  by 
special  contract. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  |  147.»] 

5.  Carriers  (f  218*)— Live  Stock— Limita- 
tion of  Liability. 

So  far  as  a  live  stock  shipment  contract 
andertakes  to  exempt  the  carrier  from  liability 
for  negligence,  it  is  a  nullity. 

fEd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  8§  674-696,  927,  928,  932-949;  Dec. 
Dig.  9  218.*] 

6.  Carriers  (§  163*)— Freight  —  Exemption 
from  Liability— Burden  of  Proof. 

A  carrier,  sued  for  injury  to  or  loss  of  a 
shipment,  has  the  burden  of  establishing  a  con- 
tract exempting  it  from  risks  other  than  those 
excepted  at  common  law. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  722-725;  Dec.  Dig.  |  163.*] 

7.  Evidence  (5  643*)— Basis  fob  Testimony— 
"  Market  Reports. 

An  experienced  cattleman  could  testify  to 
a  decline  in  the  price  of  cattle  at  a  certain  place 
during  their  delayed  transportation,  through  in- 
formation acquired  from  public  market  reports 
and  prices  current 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2356%-2358 ;  Dec.  Dig.  §  543.*] 

8.  Carriers  (8  156*)— Agreements  Limiting 
Liability— Construction. 

Agreements  limiting  a  carrier's  liability  are 
strictly  construed  against  the  carrier,  even 
when  valid. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  55  697-719;  Dec  Dig.  f  156.*] 

9.  Carriers  (8  218*)— Live  Stock— Claims- 
Notice— "Loss  or  Injury." 

A  provision  in  a  live  stock  shipment  con- 
tract, requiring  the  shipper  to  give  notice  in 
writing  of  any  claim  for  loss  or  injury  to  the 
stock  before  its  removal  from  the  place  of  des- 
tination, is  limited  to  loss  or  injury  arising  dur- 
ing transportation,  and  does  not  apply  to  a 
claim  for  loss  caused  by  a  falling  market  during 
delayed  transportation. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  8  218.*] 

10.  Carriers  (8  228*)— Live  Stock— Injury 
to  Shipment — Evidence — Admissibility. 

Though  a  live  stock  shipment  contract  ex- 
empted the  carrier  from  liability  for  loss  caus- 
ed oy  natural  vice  of  the  stock,  such  as  tram- 
pling upon  each  other,  etc.,  the  shipper  suing 
for  loss  in  transit  could  testify  that  delays  dur- 
ing transportation  caused  some  of  the  cattle  to 
become  tired  and  lie  down,  and  that  they  were 
trampled  upon  by  other  cattle  and  injured. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Dec.  Dig.  8  228.*] 

11.  Carriers  (8  228*)— Live  Stock— Loss- 
Evidence. 

A  shipper,  suing  for  loss  to  a  live  stock 
shipment  during  transportation,  makes  a  prima 
facie  case  by  showing  unnecessary  delay  by  the 
carrier  and  material  damage  to  the  stock,  plac- 
ing the  burden  on  the  carrier  to  -show  that  the 
injury  resulted  from  an  act  for  which  it  was  not 
responsible,  or  a  cause  from  which  it  had  legal- 
ly exempted  itself  by  special  contract 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  88  958-960;  Dec  Dig.  8  228.*] 

Error  to  District  Court,  Mesa  County; 
Theron  Stevens,  Judge. 

Action  by  Lewis  S.  Estes  and  others,  part- 
ners as  the  Webster  City  Cattle  Company, 


REPORTER  (Colo. 

against  The  Denver  ft  Rio  Grande  Railroad 
Company.  Judgment  for  defendant,  and 
plaintiffs  bring  error.  Reversed  and  re- 
manded. 

Henry  R.  Rhone  and  Rogers,  Shafroth  ft 
Gregg,  for  plaintiffs  in  error.  E.  N.  Clark. 
W.  R.  King,  J.  G.  McMurry,  and  Richard 
Pette,  for  defendant  In  error. 

GABBERT,  J.  The  judgment  of  the  dis- 
trict court  must  be  reversed,  but  all  ques- 
tions urged  upon  our*  attention,  which  can 
readily  be  eliminated  by  amending  the  plead- 
ings before  another  trial,  will  not  be  consid- 
ered, and  we  shall  therefore  limit  our  de- 
cision to  such  questions  as  are  necessary  to 
guide  the  parties  when  the  case  is  retried. 

The  Individuals  doing  business  under  the 
firm  name  of  the  Webster  City  Cattle  Com- 
pany delivered  to  the  Rio  Grande  Western 
Railroad  Company,  at  Thompson  Station,  in 
Utah,  824  head  of  cattle  in  20  standard  gauge 
cars,  billed  and  routed  via  the  Denver  ft 
Rio  Grande  Railroad  Company  to  Denver, 
and  from  thence  over  the  Burlington  ft  Mis- 
souri River  to  the  city  of  Omaha,  Neb.  The 
-ears  were  delivered  by  the  Rio  Grande  West- 
ern Railway  Company  to  the  Denver  ft  Rio 
Grande  Railroad  Company  at  Grand  Junc- 
tion. Thereafter  the  shippers  brought  suit 
in  the  county  court  of  Mesa  county  against 
the  Denver  ft  Rio  Grande  Railroad  Company 
to  recover  damages,  alleging  in  their  com- 
plaint that  this  company  negligently  delayed 
the  transportation  of  the  cattle  over  its  road 
to  the  city  of  Denver  by  running  the  train 
on  which  the  cattle  were  shipped  at  an  un- 
usually slow  rate  of  speed;  by  negligently  re- 
fusing the  use  of  yards  along  its  line  where 
the  cattle  could  be  unloaded,  watered,  and 
fed;  by  keeping  the  cattle  in  the  cars  in 
which  they  had  been  shipped  from  Thompson 
Station  for  nearly  48  hours  without  water  or 
feed,  causing  the  cattle  to  greatly  shrink  in 
flesh ;  by  negligently  and  without  cause  side- 
tracking the  train  at  various  side  tracks  on 
its  line  of  road  for  hours  at  a  time;  and  by 
negligently  attempting  to  pull  the  train  by 
defective  motive  power,  and  by  using  de- 
fective cars  and  engines.  It  is  then  alleged 
that  by  reason  of  these  negligent,  careless, 
and  wrongful  acts  of  the  defendant  18  head 
of  the  cattle  died,  and  the  balance  greatly 
depreciated  in  value;  that  plaintiffs  were 
compelled  to  pay  a  feed  bill  of  $102  for  the 
feeding  and  care  of  their  cattle  at  Pueblo; 
that  by  delaying  the  transportation  of  the 
cattle  the  market  price  thereof  declined  from 
25  to  50  cents  per  100  pounds  between  the 
time  when  the  cattle  should  have  reached 
the  city  of  Omaha  and  the  time  when  they 
did  actually  reach  the  market  at  that  place 
and  were  sold;  and  that  by  reason  of  these 
various  alleged  negligent  and  wrongful  acts 
the  plaintiffs  were  damaged  in  the  sum  of 
$2,000. 
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As  a  defense,  the  defendant  answered  that 
it  received  of  the  plaintiffs  the  cattle  men- 
tioned in  the  complaint  under  three  certain 
contracts  entered  into  with  the  plaintiffs, 
partly  printed  and  partly  written,  all  being 
Identical  in  form,  and  the  contents  of  which 
were  the  same,  with  the  exception  that  one 
of  the  contracts  covered  the  transportation 
of  cattle  in  eight  cars  and  the  other  two 
covered  the  transportation  of  cattle  In  six 
cars  each.  A  copy  of  the  contract  as  set  ont 
in  the  answer,  so  far  as  necessary  to  con- 
sider, is  as  follows:  t 

"Whereas,  the  said  the  Denver  &  Rio 
Grande  Railroad  Company  as  a  common  car- 
rier engages  in  the  transportation  of  live 
stock  from  Thompson  Station  to  Sooth  Oma- 
ha Station  and  transports  such  live  stock  at 
,  a  lower  rate  per  car  carried  at  owner's  risk, 
and  at  the  valuations  hereinafter  stated  and 
upon  the  conditions  hereinafter  set  forth, 
than  it  does  In  the  absence  of  such  assump- 
tion of  risk  and  an  agreement  of  value  and 
as  to  conditions;  and 

"Whereas,  the  party  of  the  second  part  has 
requested  the  said  the  Denver  &  Rio  Grande 
Railroad  Company  to  transport  the  stock 
hereinafter  referred  to  at  Its  reduced  rate 
and  subject  to  the  terms  and  conditions  here- 
inafter stated. 

"Now,  in  consideration  that  the  party  of 
the  first  part  will  transport  for  the  party  of 
the  second  part  six  car  loads  of  cattle  of  the 
agreed  value  of  thirty  dollars  per  head  from 
Thompson  Station  to  Denver  Station  at  its 
reduced  rate,  being,  to  wit,  at  the  rate  of 
ninety-five  dollars  per  standard  car  load,  the 
said  party  of  the  second  part  hereby  cove- 
nants and  agrees  as  follows:   •   •  • 

"(2)  That  the  value  of  said  live  stock  at 
the  place  and  date  of  shipment  does  not  ex- 
ceed •  •  •  for  cattle,  thirty  dollars  per 
head.   •  •  • 

"(3)  The  said  party  of  the  second  part 
hereby  further  agrees  to  accept,  and  does  ac- 
cept, for  the  transportation  of  said  live  stock 
the  care  provided  by  the  said  company,  and 
used  by  it  for  the  shipments  of  stock,  and 
assumes  all  risk  of  injury  which  the  animals 
or  either  or  any  of  them  may  receive  in  con- 
sequence of  any  thereof  being  wild,  unruly, 
weak,  or  by  reason  of  maiming  each  other  or 
themselves,  or  In  consequence  of  heating  or 
suffocation,  or  by  reason  of  other  ill  effects 
of  being  crowded  in  the  care;  or  on  account 
of  injury  by  the  burning  of  hay,  straw,  or 
other  material  used  by  the  owner  or  shipper 
or  his  agent  for  feeding  the  stock,  or  other- 
wise. And  also  all  risks  of  damages  which 
may  be  sustained  by  reason  of  any  delay  in 
transportation,  and  all  risk  of  escape  of  any 
portion  of  such  stock,  and  hereby  releases 
the  said  company  from  any  liability  for  loss 
or  damage  to  such  stock  or  animals  from  any 
other  cause  or  thing,  not  resulting  from  the 
negligence  of  the  party  of  the  first 
part   •  •  •»» 

"(7)  The  party  of  the  second  part  cove- 


nants and  agrees  that  as  a  condition  preced- 
ent to  his  right  to  recover  any  damages  for 
loss  or  Injury  to  such  stock,  he  will  give  no- 
tice in  writing  of  his  claim  therefor  to  some 
officer  of  the  party  of  the  first  part  or  Its 
nearest  station  agent,  before  said  stock  is 
removed  from  the  place  of  destination  above 
mentioned,  or  from  the  place  of  delivery  of 
the  same  to  the  party  of  the  second  part,  and 
before  said  stock  Is  commingled  with  other 
stock." 

For  replication  the  plaintiffs  admitted  that 
the  contracts  were  made  and  entered  into  by 
and  between  them  and  the  defendant  as  set 
out  in'  the  answer,  and  alleged  that,  In  ac- 
cordance with  the  terms  thereof,  "due  notice 
in  writing  and  verbally  was  given  to  the  of- 
ficers and  station  agents  of  the  defendant 
company  of  plaintiffs'  claim  for  damages  to 
said  cattle  at  and  before  the  same  were  com- 
mingled with  other  stock,  and  the  defendant 
promised  and  agreed  to  pay  plaintiffs'  claim 
for  damages." 

The  trial  of  the  case  In  the  county  court 
resulted  In  a  verdict  and  Judgment  for  the 
plaintiffs,  from  which  the  defendant  appeal- 
ed to  the  district  court  In  the  latter  tribu- 
nal the  plaintiffs  tendered  an  amended  com- 
plaint the  purpose  of  which  was  to  increase 
the  ad  damnum  to  the  sum  of  $3,500,  and 
asked  leave  to  file  same,  which  was  denied. 
Thereafter  the  case  came  on  for  trial  before 
the  court  and  a  jury  on  the  pleadings  filed  In 
the  county  court  At  the  conclusion  of  the 
testimony  on  the  part  of  the  plaintiffs,  the 
defendant  interposed  a  motion  for  nonsuit 
based  substantially  upon  the  grounds  that 
by  the  pleadings  and  evidence,  the  action 
was  brought  to  recover  on  the  common-law 
liability  of  defendant  as  a  common  carrier, 
when  it  appears  from  the  pleadings  In  the 
case  that  the  cattle  involved  were  shipped 
under  special  contract  limiting  such  liability; 
and  for  the  further  reason  that  under  such 
contract  the  plaintiffs  covenanted  and  agreed 
that  as  a  condition  precedent  to  their  right 
to  recover  damages  for  any  loss  or  Injury  to 
their  stock,  they  would  give  notice  in  writ- 
ing of  their  claim  therefor  to  some  officer  of 
the  railroad  company,  or  Its  nearest  station 
agent  before  the  stock  was  removed  from 
the  place  of  delivery,  and  before  it  was  com- 
mingled with  other  stock,  and  It  appears  from 
the  evidence  that  no  such  notice  was  given  In 
the  time  and  manner  as  required  by  the  con- 
tract This  motion  was  sustained,  and  a 
judgment  of  nonsuit  entered,  from  which  the 
plaintiffs  appealed  to  this  court;  but  as  we 
are  without  Jurisdiction  to  entertain  the  ap- 
peal, we  have  directed  that  the  case  be  en- 
tered as  pending  on  error,  and  will  consider 
it  accordingly.  Such  further  matters  as  are 
necessary  to  consider  in  passing  upon  the 
questions  we  shall  determine  will  be  stated 
in  the  course  of  the  opinion. 

The  first  question  relates  to  the  action  of 
the  trial  court  In  refusing  leave  to  file  the 
amended  complaint  Increasing  the  ad  danv 
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num  to  $3,500.  The  Jurisdiction  of  county 
courts,  except  In  matters  relating  to  the  es- 
tates of  deceased  persons,  is  limited  to  salts 
"where  the  debt,  damage,  or  claim,  or  the  val- 
ue of  the  property  Involved,  does  not  exceed 
$2,000;  and,  in  order  to  give  these  courts  Ju- 
risdiction of  such  actions,  it  must  appear 
from  the  pleadings  that  the  subject-matter 
of  controversy  Is  within  the  Jurisdiction  fix- 
ed by  the  statute.  Sections  1526-1527,  Rev. 
St  1906;  sections  1054-1055,  1  Mills'  Ann. 
St  The  statute  further  provides  that  ap- 
peals may  be  taken  to  the  district  court 
from  all  final  Judgments  of  the  county  court, 
except  Judgments  by  confession.  Section 
1536,  Rev.  St;  Section  1085,  Mills'  Ann.  St 
(except  as  provided  In  section  1541,  Rev.  St). 
It  also  further  provides  that  "in  all  appeals 
provided  for  in  the  foregoing  section,  the 
proceedings  in  the  appellate  court  shall  be 
in  all  respects  de  novo."  It  further  pro- 
vides: "Said  appellate  court  shall  consider 
and  pass  upon  all  objections  to  the  pleadings 
and  proceedings  in  the  said  cause  which 
may  have  been  made  in  the  county  court, 
and  make  such  orders  and  render  such  Judg- 
ments or  decrees  as  shall  be  meet  and  prop- 
er, in  the  same  manner  as  though  such  cause 
had  been  originally  begun,  in  said  district 
court"  Section  1539,  Rev.  St;  Section  1089, 
1  Mills'  Ann  St 

On  the  strength  of  this  latter  provision, 
counsel  for  plaintiffs  contend  tbat  the  dis- 
trict court  had  the  authority  to  permit  the 
complaint  to  be  amended,  claiming  damages 
in  excess  of  the  Jurisdiction  of  the  county 
court.  Ry  the  appeal  allowed  by  the  statute 
from  the  county  to  the  district  court,  the  lat- 
ter tribunal  is  not  vested  with  power  to  re- 
view the  proceedings  of  the  lower  court,  but 
the  case  Is  brought  to  the  district  court  for 
trial  de  novo;  that  Is,  fresh,  anew;  but  it 
is  still  the  same  action  that  was  commenced 
in  the  county  court  and  the  purpose  of  the 
statutory  provision  last  quoted  is  to  give  the 
parties  an  opportunity  to  present  all  ques- 
tions raised  in  the  county  court  for  the  Judg- 
ment of  the  district  court,  and  to  take  all 
steps  therein  which  could  have  been  taken 
in  the  county  court,  without  regard  to  wheth- 
er they  were  taken  in  that  forum,  or,  if  tak- 
en, what  the  Judgment  may  have  been.  In 
other  words,  the  purpose  of  the  statute  was 
to  lodge  the  case  for  trial  anew  In  the  dis- 
trict court,  independent  of  any  Judgment  of 
the  county  court  It  Is  still,  however,  the 
same  case;  but  it  comes  to  the  district  court 
in  a  special  manner,  by  which  the  Jurisdic- 
tion of  the  district  court  is  entirely  deriva- 
tive, and  its  authority  to  entertain  It  de- 
pends upon  the  Jurisdiction  of  the  county 
court  Hence  it  necessarily  follows  that  on 
appeal  the  ad  damnum  cannot  be  increased 
beyond  the  Jurisdiction  of  the  court  from 
which  the  appeal  was  taken,  for  the  very  ob- 
vious reason  that  a  Judgment  in  the  case 
cannot  be  rendered  by  the  district  court  that 


could  not  have  been  rendered  by  the  county 
court  Linton  v.  Vogel,  98  Pa.  457;  Shaw  v. 
Squires,  133  Pa,  150,  26  Ati.  252;  U.  P.  Ry. 
Co.  v.  Ogilvy,  18  Neb.  638,  28  N.  W.  464; 
IJames  v.  McClamroch,  92  N.  C  362;  Robe- 
son v.  Hodges,  105  N.  C.  49,  11  8.  E-  263; 
Crow  v.  Cunningham,  5  Cold.  (Tenn.)  255; 
Gray  v.  Jones,  1  Head  (Tenn.)  543;  Mays  v. 
Dooley,  59  Ind.  287;  Greer  ▼.  Burnam,  69 
Ga.  784. 

So  far  as  advised,  the  precise  question  un- 
der consideration  has  never  been  decided  by 
this  court,  or  the  Court  of  Appeals;  but  the 
controlling  principle,  namely,  that  the  Juris- 
diction of  the  appellate  court  depends  upon 
the  Jurisdiction  of  the  court  from  which  the 
appeal  is  taken,  has  been  determined  in  Phil, 
lips  v.  Corbin,  25  Colo.  62,  49  Pac.  279,  and 
Arapahoe  Co.  v.  Denver  Union  Water  Co.,  32  • 
Colo.  882,  76  Pac  1060;  and  that  the  Juris- 
diction of  the  court  to  which  the  appeal  is 
taken  is  limited  to  the  Jurisdiction  of  the 
court  from  which  the  appeal  is  prosecuted. 
In  Smith  v.  Clark,  38  Colo.  89,  88  Pac.  636, 
and  Thornily  v.  Pierce,  10  Colo.  250, 15  Pac. 
335.  Following  these  decisions,  the  logical 
conclusion  is  that  in  amount  the  district 
court  could  not  render  a  Judgment  in  excess 
of  that  which  the  county  court  could  have 
pronounced;  and  hence  the  ad  flammim  in  an 
action  appealed  from  the  county  to  the  dis- 
trict court  cannot  be  increased  to  a  sum  in 
excess  of  the  Jurisdiction  of  the  court  In 
which  the  suit  was  originally  brought 

Plaintiffs  based  their  right  of  action  upon 
the  common-law  liability  of  the  railroad  com- 
pany for  negligence  as  a  common  carrier, 
and,  as  the  defendant  set  up  a  special  con- 
tract which  the  replication  admitted,  it  is 
urged  by  counsel  for  the  railroad  company 
that  the  action  cannot  be  maintained.  This 
was  one  of  the  grounds  urged  in  support  of 
the  motion  for  nonsuit  but  we  do  not  regard 
it  as  tenable.  A  carrier,  in  accepting  ship- 
ments, always  accepts  them  subject  to  the  li- 
abilities imposed  by  law,  except  as  this  lia- 
bility may  be  varied  or  limited  by  special 
contract  One  of  the  liabilities  which  the 
law  imposes  is  that  the  carrier  is  responsible 
for  negligence;  but  it  is  settled  beyond  con- 
troversy, based  upon  the  ground  of  public 
policy,  that  a  railroad  company,  being  a 
common  carrier,  cannot  by  contract  relieve 
itself  from  liability  for  its  own  negligence. 
Union  Pacific  Ry.  Co.  v.  Ralney,  19  Colo. 
225,  34  Pac.  986.  Where,  then,  as  In  the 
present  Instance,  the  carrier  undertakes  by 
special  contract  to  exempt  itself  from  liabil- 
ity for  negligence,  such  contract  to  that  ex- 
tent is  a  nullity.  'Consequently,  the  car- 
rier is  still  liable  for  negligence  as  at  com- 
mon law,  and,  necessarily,  suit  may  be  main- 
tained by  the  shipper  for  a  breach  of  the 
carrier's  duties  in  this  respect  In  other 
words,  in  such  circumstances  the  carrier  Is 
not  liable  for  the  violation  of  the  terms  of  a 
special  contract,  but  for  the  violation  of  a 
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duty  Imposed  by  law,  which  it  cannot  escape 
by  contract,  so  that  the  effect  of  a  special 
contract,  to  the  extent  that  it  is  valid,  is 
merely  to  limit  the  liability  of  the  carrier  as 
Imposed  by  common  law,  or  to  define  the  con- 
ditions tinder  which  snch  liability  shall  at- 
tach, and  is  therefore  a  matter  of  defense. 
Nelson  v.  Great  Northern  Ry.  Co.,  28  Mont 
297,  72  Pac.  642;  So.  Pac  v.  Arnett,  111 
Fed.  849,  50  C.  C.  A.  17;  Nicoll  ▼.  East  Tenn., 
V.  ft  G.  R.  Co.,  89  Ga.  260,  15  S.  B.  800; 
Witting  v.  St.  L.  ft  S.  F.  Ry.  Co.,  28  Mo. 
App.  103;  Clark  v.  St.  L.,  K.  C.  &  N.  W.  Ry. 
Co.,  64  Mo.  440;  Coles  v.  Louisville,  E.  ft  St 
L.  R  Co.,  41  111.  App.  607;  Empire  State 
Cattle  Co.  v.  A.,  T.  ft  S.  F.  Ry.  Co.  (C.  C.) 
129  Fed.  480. 

As  was  aptly  stated  in  the  Witting  Case, 
supra:  "If  the  defendant  carrier  claims  that 
the  goods  were  shipped  under  a  special  con- 
tract excepting  other  risks  and  perils  than 
those  excepted  at  common  law,  it  Is  for  him 
to  establish  the  contract  and  show  that  the 
risk  or  loss  was  excepted  by  such  contract 
We  cannot  see  how  the  court  can  nonsuit 
a  plaintiff  after  he  has  made  a  prima  fade 
case,  as  long  as  the  burden  of  proof  on  any 
part  of  the  case  rests  with  the  defendant" 

As  above  stated,  plaintiffs  pleaded  a  com- 
pliance with  the  terms  of  the  contract  of 
shipment  relative  to  notice  for  damages 
claimed  to  have  been  caused  their  cattle  be- 
fore they  were  commingled  with  other  stock. 
Under  this  plea  they  offered  to  show  that 
such  notice  had  been  waived  by  the  company, 
which  was  refused.  It  Is  not  necessary  to  de- 
termine whether  this  ruling  was  correct  Be- 
fore another  trial  plaintiffs,  if  request  there- 
for is  made,  should  be  permitted  to  so  amend 
their  pleadings  as  to  eliminate  this  question. 

The  next  question  to  consider  is  whether 
or  not  evidence  was  offered  or  received, 
which  established  damage  to  the  cattle  that 
did  not  fall  within  the  provisions  of  para- 
graph 7  of  the  contract  as  above  quoted, 
with  respect  to  notice.  There  was  evidence 
tending  to  prove  unnecessary  delay  in  moving 
the  train  transporting  the  cattle  over  the  de- 
fendant's road.  One  of  the  plaintiffs  was  a 
cattleman  of  many  years'  experience.  He 
testified  that,  through  information  acquired 
from  market  reports  and  prices  current 
there  was  a  considerable  decline  in  the  price 
of  cattle  in  Omaha  at  the  time  they  arrived 
at  that  market  as  compared  with  the  date 
they  should  have  arrived  had  the  defendant 
company  exercised  diligence  In  moving  the 
train  transporting  such  cattle.  This  testi- 
mony, on  the  motion  of  the  defendant,  was 
stricken  out  It  Is  a  well-known  fact  that 
commodities  are  bought  and  sold  on  quota- 
tions daily  telegraphed  to  newspapers  from 
commercial  centers  and  published  therein,  or 
in  prices  current.  Such  market  reports  are 
public  and  are  recognized  as  authentic,  and 
a  witness  obtaining  Information  from  these 
sources  is  competent  to  testify  as  to  the 
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knowledge  thus  gained.  International  ft  G. 
N.  R  Co.  v.  Dimmitt  County  Pasture  Co., 
3  Tex.  Clv.  App.  186,  23  S.  W.  754;  Cleveland 
ft  T.  R.  R.  Co.  v.  Perkins,  17  Mich.  296  ; 
Gulf,  C.  ft  S.  F.  Ry.  Co.  v.  Patterson,  5  Tex. 
Civ.  App.  523,  24  S.  W.  349.  The  court  erred 
in  sustaining  the  motion  to  strike. 

Agreements  between  a  carrier  and  shipper, 
limiting  the  liability  of  the  former  or  pre- 
scribing conditions  upon  which  liability  shall 
attach,  even  when  valid,  are  strictly  con- 
strued against  the  carrier.  The  evident  pur- 
pose of  the  provisions  of  paragraph  7  with 
respect  to  notice  was  to  afford  the  carrier 
an  opportunity  to  examine  the  cattle  before 
they  were  commingled  with  other  stock,  in 
order  that  by  such  inspection  unfounded 
claims  for  injuries  might  be  detected,  or  the 
extent  of  such  injuries  ascertained.  From 
a  reading  of  the  paragraph,  it  is  clear  that 
the  claim  specified,  of  which  notice  is  to  be 
given,  is  confined  to  loss  or  injury  to  stock 
during  transportation.  Damages  resulting 
from  a  decline  in  the  market  price  is  an  en- 
tirely different  matter.  For  loss  thus  occa- 
sioned, there  is  no  necessity  for  the  examina- 
tion of  a  shipment  of  cattle  before  they  are 
slaughtered  or  intermingled  with  other  stock. 
Such  damage  can  only  be  ascertained  from 
other  sources ;  and  a  fair  construction  of  the 
paragraph  establishes  beyond  question  that 
a  loss  caused  by  a  falling  market  is  not  em- 
braced within  Its  terms  requiring  notice.  In 
brief,  the  notice  required  is  limited  to  dam- 
ages for  physical  Injuries  to  the  stock.  A., 
T.  ft  S.  F.  Ry.  Co.  v.  Poole,  73  Kan.  466,  87 
Pac.  465;  Kramer  v.  Chicago,  M.  ft  St.  P. 
Ry.  Co.,  101  Iowa,  178,  70  N.  W.  119;  Pecos 
ft  N.  T.  Ry.  Co.  v.  Evans-Snyder-Buel  Co.,  100 
Tex.  190,  97  S.  W.  466.  Inasmuch,  then,  as 
plaintiffs  offered  evidence  which,  if  consider- 
ed, would  have  prima  facie  established  dam- 
ages in  their  favor,  because  of  a  decline  In 
the  market  the  motion  for  a  nonsuit  should 
not  have  been  sustained. 

Plaintiffs  claim  that  between  the  point  of 
shipment  and  Pueblo  18  head  of  the  cattle 
died,  and  were  removed  from  the  cars  at  the 
latter  place.  It  is  urged  by  their  counsel 
that  the  notice  required  by  the  contract  does 
not  apply  to  dead  stock.  We  do  not  deem  it 
necessary  to  pass  upon  this  question,  In 
view  of  the  fact  that  it  is  asserted  notice  of 
the  loss  thus  sustained  was,  in  fact  given 
the  railroad  company,  or  was  waived  by  it. 
The  pleadings  can  be  so  amended  as  to  elim- 
inate this  question. 

It  is  only  necessary  to  consider  one  fur- 
ther matter  relating  to  the  action  of  the  trial 
court  In  excluding  evidence.  The  plaintiff 
referred  to  testified  that  because  of  delay  in 
moving  the  train  over  the  road  of  the  defend- 
ant the  cattle  were  without  feed  or  water 
for  about  53  consecutive  hours,  that  such  de- 
lays caused  some  of  the  cattle  to  become 
tired  and  lie  down,  and  that  while  in  this 
position  they  were  trampled  upon  by  other 
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cattle  and  maimed,  braised,  or  killed.  -  He 
also  testified  that  he  attended  the  shipment, 
and  that  the  cattle  not  killed  were  injured 
because  of  the  alleged  unnecessary  delays  re- 
sulting from  shrinkage  to  the  amount  of  $3 
per  head.  The  witness  was  certainly  compe- 
tent to  testify  on  this  subject  (So.  Pac.  Ry. 
Co.  v.  Arnett,  supra ;  St  L.,  I.  M.  &  S.  Ry. 
Co.  v.  Edwards,  78  Fed.  745,  24  C.  C.  A.  300), 
but  his  testimony,  on  motion  of  the  de- 
fendant, was  stricken.  Assuming  that  a  case 
was  made  which  would  render  this  testi- 
mony material,  the  question  to  determine 
is  whether  or  not  the  ruling  on  the  motion 
was  error.  The  contracts  of  shipment  ap- 
pear to  provide  that  the  railroad  company 
should  not  be  responsible  for  damages  re- 
sulting from  the  natural  vice  of  the  animals, 
like  lying  down,  trampling  upon  each  other, 
pushing,  and  crowding.  Assuming  the  con- 
tracts in  this  respect  to  be  valid,  and  a  case 
is  made  by  plaintiffs,  the  testimony  would  be 
competent  for  two  reasons:  (1)  There  was 
testimony  to  prove  Injury  to  the  stock  be- 
cause of  unnecessary  delay,  which  resulted  in 
an  unnatural  shrinkage  in  weight;  and  (2) 
where  it  appears  the  carrier  was  guilty  of 
unnecessary  delay  in  transporting  cattle,  and 
that  they  were  materially  damaged,  the  ship- 
per makes  a  prima  facie  case.  Johnstone  v. 
Richmond  &  D.  R.  Co.,  39  S.  C.  56,  17  S.  E. 
512 ;  Mo.  Pac.  Ry.  Co.  v.  Scott,  4  Tex.  Civ. 
App.  76,  28  S.  W.  239 ;  Boehl  v.  Chicago,  M. 
&  St  P.  Ry.  Co.,  44  Minn.  191,  46  N.  W.  333. 
The  burden,  then,  rested  upon  the  carrier  to 
show  that  the  injuries  for  which  damages 
were  claimed  resulted  either  from  an  act  for 
which  it  was  not  responsible,  or  a  cause  from 
which  it  had  legally  exempted  Itself  by  spe- 
cial contract  Johnstone  v.  Richmond  &  D. 
Ry.  Co.,  supra. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial  and  such  further  proceedings  as  will  be 
in  harmony  with  the  views  expressed  in  this 
opinion. 

Reversed  and  remanded. 

MUSSER  and  HILL,  JJ.,  concur. 

On  Petition  for  Rehearing. 

GABBERT,  J.  Counsel  for  appellee  have 
filed  a  petition  for  rehearing  based  solely 
upon  the  ground  that  we  erred  in  holding 
that  the  testimony  of  the  witness  with  re- 
spect to  market  prices  was  admissible.  In 
support  of  this  contention  Wlllard  v.  Mellor, 
19  Colo.  534,  36  Pac.  148,  is  cited.  Our  atten- 
tion was  not  called  to  this  case  in  either  the 
original  briefs,  or  on  oral  argument  In  that 
case  it  was  held  that  circulars  sent  out  from 
day  to  day  by  merchants  dealing  in  a  certain 
commodity  purporting  to  give  the  market 
price  of  such  commodity  upon  the  day  of  issu- 
ance, it  not  appearing  that  they  were  authen- 
ticated and  the  sources  of  information  from 


which  the  prices  quoted  not  having  been 
shown,  were  not  admissible  In  evidence  for 
the  purpose  of  establishing  the  market  values 
of  the  commodity  to  which  they  referred.  We 
have  not  held  to  the  contrary.  The  record  dis- 
closes, as  previously  stated,  that  the  witness 
had  been  engaged  In  buying  and  selling  cattle 
for  many  years;  that  the  market  reports 
from  Omaha,  to  which  place  the  cattle  of 
plaintiffs  were  shipped,  are  always  consult- 
ed by  dealers  in  cattle  shipping  to  that  point, 
and  that  their  transactions  are  governed  by 
such  reports;  that  he  had  consulted  the 
standard  market  reports,  and  by  this  means 
learned  the  prices  at  which  cattle  were  quot- 
ed on  different  days  in  the  Omaha  market 

From  this  testimony  we  hold,  not  that  the 
market  reports  are  admissible,  but  that  they 
are  proper  sources  of  information  to  which  a 
party  may  resort  for  the  purpose  of  ascer- 
taining market  prices,  and  that  one  acquaint- 
ed with  the  market  in  this  way  is  compe- 
tent to  testify  on  the  subject  of  market  val- 
ues. •  We  know  that  such  market  reports  as 
we  are  considering  are  constantly  received 
and  acted  upon  by  dealers.  Before  a  witness 
can  testify  regarding  market  values,  he  must 
appear  to  be  qualified.  If  he  has  gained  a 
knowledge  on  the  subject  from  a  source 
which  the  business  world  uniformly  recogniz- 
es as  trustworthy,  and  acts  upon,  he  is  cer- 
tainly qualified  to  testify  on  the  subject  of 
the  market  prices  of  commodities  embraced 
in  such  reports  for  the  period  which  they 
cover.  Sisson  v.  Cleveland  &  Toledo  R.  R. 
Co.,  14  Mich.  489,  90  Am.  Dec.  252;  Smith 
v.  N.  C.  R.  R.  Co.,  68  N.  C.  107 ;  Na«  Bank 
of  Commerce  v.  City  of  New  Bedford,  175 
Mass.  257,  56  N.  E.  288.  See,  also,  Whitney 
v.  Thacher,  117  Mass.  523. 

The  petition  for  rehearing  Is  denied. 

MUSSER  and  HILL,  JJ.,  concur. 


ADAMS  v.  COLORADO  &  S.  RY.  CO. 
(Supreme  Court  of  Colorado.    Feb.  6,  1911.) 

1.  Cabbiehs  (I  218*)  —  Degrees  or  Negli- 
gence—"Wiixeul  Misconduct" — "  Actual 
Negligence." 

Since  degrees  of  negligence  are  not  recog- 
nized in  Colorado,  the  term*  "willful  miscon- 
duct" and  "actual  negligence,"  as  used  in  a  bill 
of  lading  exempting  the  carrier  from  loss  caused 
by  acts  of  its  servants,  not  amounting  to  will- 
ful misconduct  or  actual  negligence,  should  be 
construed  as  a  stipulation  for  exemption  from 
ordinary  negligence,  and  invalid. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  if  687,  933-939;  Dec.  Dig.  I  218* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7483.] 

2.  Pleading  (f  180*)— Depasture. 

Where,  In  an  action  against  a  carrier  for 
injuries  to  plaintiffs  stock  during  transporta- 
tion, the  complaint  declared  on  an  alleged  breach 
of  defendant  s  common-law  duty,  ana  plaintiff 
In  replication  admitted  the  making  of  a  special 
contract  limiting  the  carrier's  liability  as  al- 
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leged  in  the  answer,  there  was  no  fatal  depart- 
ure in  the  pleading:  it  appearing  that  such  lim- 
itations were  invalid. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  If  368-384;  Dec  Dig.  |  180.*] 

3.  Cabriebs  (I  218*)— Live  Stock  Contract 
— Inspection  of  Cabs. 

Provisions  of  a  carrier's  live  stock  contract 
that  the  shipper  should  inspect  the  cars  in 
which  the  stock  was  to  be  transported,  and  that 
the  shipper's  loading  the  stock  into  the  cars 
should  be  an  acknowledgment  and  acceptance 
by  him  of  their  sufficiency  and  suitability  in  ev- 
ery respect,  and  that  the  carrier  should  not  be 
liable  for  damages  caused  by  delay,  etc.,  were 
unreasonable,  as  an  attempt  by  the  carrier  to 
lflnit  its  liability  for  its  own  neglignece. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  f|  687,  933-939,  943;  Dec  Dig.  | 
218*] 

4.  Carriers  (I  218*)  —  Transportation  op 
Live  Stock— Suit— Presentation— Time. 

A  provision  in  a  carrier's  cattle  contract 
that  any  suit  for  loss  or  damage  to  the  cattle 
shall  be  brought  within  90  days  after  the  same 
occurred,  and  not  afterwards,  is  reasonable  and 
valid. 

[Ed.  Note— For  other  cases,  see  Carriers, 
Cent  Dig.  8  939;  Dec  Dig.  I  218*] 

5.  Carriers  (f  218*)— Damage  to  Cattle— 
Suit— Time— Waiver. 

Where  a  carrier's  transportation  contract 
required  suit  for  loss  or  damage  to  be  brought 
within  90  days,  and  not  afterwards,  an  allega- 
tion that  defendant  led  plaintiff  to  believe  that 
his  claim  would  be  settled  without  suit  and 
though  more  than  90  days  expired  before  action 
brought,  defendant  took  more  than  that  time  to 
investigate  the  claim  before  refusing  to  pay  it 
and  verbally  agreed  that  if  payment  was  finally 
refused,  it  would  waive  compliance  with  the 
contract  limitation,  alleged  sufficient  facta  to 
show  a  waiver  thereof  or  an  estoppel. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  8  218*] 

Error  to  District  Court,  City  and  County  of 
Denver ;  George  W.  Allen,  Judge. 

Action  by  J.  P.  Adams  against  the  Colorado 
ft  Southern  Railway  Company.  Judgment 
for  defendant  and  plaintiff  brings  error.  Re- 
versed and  remanded. 

C  M.  Deardorff  and  Goudy  ft  Twitchell, 
for  plaintiff  in  error.  E.  E.  Whltted  and  Rob- 
ert H.  Wlddlcombe,  for  defendant  In  error. 

CAMPBELL,  C.  J.  To  defendant  railway 
company,  a  common  carrier,  plaintiff  deliv- 
ered, at  Loveland,  beef  cattle  to  be  deliv- 
ered to  him  at  the  Union  Stockyards  in  Den- 
ver, Colorado,  which  live  stock,  as  he  alleges, 
were,  because  of  defendant's  negligence,  in- 
jured during,  transit,  for  which  a  recovery 
in  damages  Is  sought.  Defendant's  negli- 
gence, upon  which  the  action  Is  based,  is 
said  to  be  the  furnishing  of  unsafe  and  un- 
suitable cars  for  the  shipment,  and  unrea- 
sonable delay  in  delivering  the  cattle.  In 
the  answer  defendant  denies  some  of  the  al- 
legations of  the  complaint,  and,  by  a  special 
defense,  seta  up  a  limited  liability  live  stock 
contract  under  which  the  shipment  was  made, 
the  terms  of  which  operate  to  release  it  from 
damages,  within  the  shield  of  which  the  an- 
swer says  the  defendant's  case,  as  pleaded, 


comes.  This  contract  Inter  alia,  recites 
that  in  consideration  of  plaintiff's  agreement 
to  the  limitation  of  the  carrier's  liability,  the 
latter  gave  to  him,  at  his  special  request,  a 
reduced  rate,  which  is  less  than  its  regular 
tariff  rate  for  the  transportation  of  cattle 
at  the  carrier's  risk.  One  paragraph  of  the 
contract  provides  that  the  carrier  shall  not 
be  liable  for  any  injuries  to  the  cattle,  un- 
less the  same  "is  the  direct  result  of  willful 
misconduct  or  actual  negligence  of  said  car- 
rier, its  agents,  servants,  or  employes."  An- 
other provision  requires  the  shipper  to  in- 
spect the  cars  in  which  the  stock  was  to  be 
transported,  and  the  fact  of  his  loading  the 
stock  into  tiie  cars  is  to  be  an  "acknowledg- 
ment and  acceptance  by  him  of  the  sufficiency 
and  suitability  in  every  respect  of  said  cars." 
By  another  paragraph  the  shipper  assumes 
all  risk  of  loss  or  damage  to  the  stock  "be- 
cause of  any  defect  or  insufficiency  in  said 
cars,"  and  the  carrier  purports  to  exempt  it- 
self from  the  common-law  liability  to  trans- 
port the  cattle  within  a  reasonable  time,  and 
the  shipper  thereby  relieves  the  carrier  of  all 
damage  which  might  be  caused  by  reason  of 
delay  in  transportation.  By  still  another 
clause  the  shipper  acknowledges  that  he  had 
the  option  of  making  this  shipment  under  the 
regular  tariff  rates,  and  that  he  voluntarily 
selected  that  named  In  the  contract  which 
was  different  from  and  less  than  the  regular 
rate  for  such  transportation.  The  contract 
also  provides  that  any  suit  for  loss  or  dam- 
age to  the  cattle  shall  be  brought  within  90 
days  after  the  same  occurred,  and  not  after- 
wards. 

The  replication  admits  the  execution  of  the 
special  contract,  but  says  that  it  Is  void  for 
want  of  consideration,  in  that  the  freight 
rate  charged  plaintiff  was  the  regular  rate 
charged  by  the  carrier  for  the  shipment  of 
live  stock,  and  not  a  reduced  rate  at  all,  that 
it  was  not  given  at  his  request  and  that  he 
had  no  opportunity  or  choice  of  shipping  his 
cattle  over  the  defendant's  road  under  any 
other  contract  than  that  set  out  in  the  an- 
swer. The  replication  further  alleges  that  the 
contract  is  against  public  policy  and  void,  in 
that  It  purports  to  relieve  the  defendant  carrier 
from  the  consequences  of  its  own  negligence 
in  falling  to  furnish  suitable  cars  to  trans- 
port the  cattle  and  deliver  them  without  un- 
reasonable delay.  It  admits  that  suit  was 
not  brought  within  the  period  of  90  days  from 
the  date  of  the  injury,  but,  as  a  reason  there- 
for, alleges  that  defendant  acknowledged 
that  there  was  justice  in  plaintiff's  claim 
and  led  him  to  believe  it  would  be  settled 
without  suit  and  although  he  took  a  much 
longer  time  than  90  days  for  the  bringing  of 
the  action,  defendant  took  more  than  this 
time  for  the  purpose  of  investigating  the 
claim  for  damages  before  refusing  to  pay  it 
and  verbally  agreed  with  him  that  if  the 
payment  of  the  claim  was  finally  refused,  it 
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would  waive  compliance  with  the  90-day  lim- 
it Defendant's  motion  for  Judgment  on  the 
pleadings  was  sustained,  the  action  was  dis- 
missed, and  plaintiff  is  here  with  his  writ  of 
error. 

In  most  of  the  courts  of  this  country  it  is 
no  longer  an  open  question  that  a  common 
carrier  may  not,  by  special  contract,  limit  or 
evade  its  common-law  liability  for  the  con- 
sequence of  its  own  negligence,  or  that  of  its 
agents.  We  shall  consume  no  time  by  argu- 
ing a  proposition  so  well  established  and 
wholesome.  Such  Is  the  law  of  this  Jurisdic- 
tion, as  declared  In  Union  Pacific  Railway 
Company  v.  Rainey,  19  Colo.  225,  34  Pac.  980. 
The  same  doctrine  Is  established  for  the  fed- 
eral courts  in  Railroad  Company  v.  Pratt,  22 
Wall.  128,  22  L.  Ed.  827.  Many  other  cases 
might  be  cited.  Defendant  admits  that  such 
is  the  law,  but  contends  that  the  special  con- 
tract here  pleaded  Is  not  of  the  character  in- 
hibited, since  the  carrier  does  not  thereby 
seek  to  relieve  Itself  from  liability  for  Its 
own  "willful  misconduct  or  actual  negli- 
gence." Degrees  of  negligence  are  not  recog- 
nized in  this  jurisdiction.  Some  courts,  as 
in  Illinois,  speak  of  gross  and  slight  negli- 
gence, and  the  courts  of  that,  and  some  oth- 
er, states,  have  said  that  a  carrier  may,  by 
a  fair  agreement,  stipulate  for  exemption 
from  the  consequences  of  his  slight  or  ordina- 
ry negligence.  But  the  great  weight  of  au- 
thority, including  our  own  decisions,  disre- 
gard the  doctrine  of  degrees  of  negligence 
and  repudiate  the  rule  of  the  contractual  re- 
lease of  common  carriers  from  liability  for 
their  own  negligence,  whether  gross  or  slight 
Thompson  on  Negligence,  §  0510  et  seq.  This 
contract  may  have  been  drawn  with  refer- 
ence to  the  line  of  decisions  which  we  have 
rejected,  but  it  cannot  be  upheld  In  this  Ju- 
risdiction. The  language  of  these  limiting 
clauses  we  have  quoted,  would,  If  stamped 
with  Judicial  approval,  effectuate  the  release 
of  the  carrier  from  its  acts  of  ordinary  negli- 
gence, and  we  unhesitatingly  declare  such 
provisions  invalid.  To  say  that  this  contract 
does  not  purport  to  relieve  the  carrier  from 
liability  for  its  own  negligent  acts,  because 
thereby  it  may  still  be  held  for  "willful  mis- 
conduct or  actual  negligence,"  though  not  for 
its  negligence  of  an  alleged  lesser  degree 
which  the  law  requires  of  It  in  such  cases,  is 
a  mere  play  upon  words.  The  general  com- 
mon-law rule  is  that  a  carrier  of  live  stock 
must  provide  reasonably  safe  and  suitable 
vehicles  for  transporting  freight,  and  deliver 
it  to  the  consignee  without  unreasonable  de- 
lay. 2  Hutchinson  on  Carriers  (3d  Ed.)  88 
496,  497,  et  seq.;  section  509  et  seq.  This 
contract  assumes  to  shift  such  duty  from 
the  carrier  and  impose  It  on  the  shipper.  It 
recites  that  the  shipper  himself  made  the  se- 
lection, and  was  aware  of  the  unsultableness 
of  the  cars,  If  they  are  unfit.  And  therefore 
it  is  argued  that  damages  which  were  caused 
by  any  defects  in  the  cars  employed,  which 
were  not  occasioned  by  the  willful  negligence 


of  the  carrier,  may  not  be  recovered,  because 
the  contract  expressly  recites  that  the  car- 
rier shall  not  be  held  therefor.  If  this  is 
not  contracting  against  negligence,  what  is 
it?  So,  also,  it  Is  said  that  inasmuch  as  the 
carrier  did  not  agree  to  deliver  the  cattle 
within  any  specified  time,  it  may  not  be  held 
for  any  damage  which  was  occasioned  by  an 
unreasonable  delay  In  the  delivery  thereof  to 
the  consignee  at  the  Union  Stockyards  in 
Denver.  This  is  said  to  be  true,  because  the 
contract  recites  that  the  shipper  assumes  all 
loss  or  damage  sustained  by  reason  of  delay 
In  transportation  that  does  not  result  from 
"willful  misconduct  or  actual  negligence  of 
the  carrier."  If  this  is  not  an  attempt  by 
contract  to  avoid  liability  for  negligent  de- 
lay in  delivering,  what  does  it  mean?  Such 
stipulations  are  absolutely  void  as  against 
public  policy,  because,  if  given  effect  the  car- 
rier would  thereby  be  relieved  of  Its  common- 
law  duty  In  these  two  particulars. 

We  notice  several  minor  assignments  in 
view  of  another  trial.  Defendant  says  that 
since  plaintiff  by  his  replication  admits  the 
making  of  the  special  contract  alleged  in 
the  answer,  and  in  his  complaint  declares  a 
breach  of  the  defendant's  common-law  duty, 
there  is  a  departure  in  the  replication  from 
the  cause  of  action  stated  in  the  complaint 
This  contention  is  absolutely  without  merit 
and  has  been  resolved  against  defendant's 
contention  in  a  case  recently  decided  in  this 
court  (Estes  et  al.  v.  Denver  &  Rio  Grande 
Railway  Company,  113  Pac.  1005). 

Defendant  says  that  even  though  the 
clauses  of  the  special  contract  already  con- 
sidered are  void,  nevertheless  the  time  lim- 
itation for  bringing  of  the  action  is  valid  and 
the  action  is  .barred,  In  the  absence  of  a 
subsequent  agreement  between  the  parties 
waiving  the  same,  or  of  conduct  upon  the 
part  of  the  defendant  by  which  the  same  has 
been  waived,  or  defendant  estopped  to  take 
advantage  of  it  We  are  of  opinion  that  a 
reasonable  limitation,  such  as  this,  is  valid. 
If  there  was  a  valid  consideration  for  it  In 
the  replication  sufficient  facts  are  alleged  to 
show  that  defendant  either  waived  this 
clause  or  Is  now  estopped.  The  conduct  of 
defendant  which  is  there  set  forth,  is  suffi- 
cient to  constitute  either  a  waiver  or  an  es- 
toppel. The  principal  objection  urged  against 
this  plea  is  that  there  Is  no  distinct  allega- 
tion that  the  alleged  conduct  of  defendant 
relied  upon  as  a  waiver,  or  estoppel,  took 
place  before  the  expiration  of  the  time  limit 
and  that  if  it  took  place  afterwards,  there 
could  be  no  waiver  or  estoppel  We  do  not 
decide  this  particular  point  for  we  are  of 
opinion  that  a  fair  construction  of  the  rep- 
lication is  that  the  conduct  occurred  before 
such  expiration,  and  defendants  admit  that 
a  waiver  occurring  then  Is  good  as  a  plea. 
At  least  the  replication,  In  the  absence  of  a 
motion  for  a  more  specific  statement  is  good 
as  against  the  general  objection  now  made 
to  it 
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Another  contention  of  defendant  is  that 
there  were  material  allegations  of  the  first 
defense  in  the  answer,  consisting  of  new  mat- 
ter, which  were  not  denied  by  the  replication, 
the  language  of  which  is:  "He  denies  each 
and  every  allegation  of  new  matter  in  the  de- 
fendant's first  defense  contained."  By  this 
language,  it  is  said,  it  is  uncertain  what  the 
pleader  himself  considers  new  matter.  We 
do  not  think  that  the  supposed  new  matter 
in  the  first  defense  of  the  answer  is  of  such 
a  character  that  it  is  important  to  consider 
this  dbjection.  If  it  is  defective,  it  may  be 
cured  by  proper  amendment,  if  the  case 
should  be  tried  again.  It  appears  that  this 
objection  was  not  urged  below  or  passed  up- 
on by  the  trial  court,  and  it  is  entirely  clear 
that  the  court  sustained  the  motion  for  judg- 
ment on  the  pleadings  upon  the  ground  that 
defendant  could  not  be  held  for  the  acts  of 
negligence  charged,  because  it  had  exempted 
Itself  therefrom  by  the  provisions  of  the  spe- 
cial contract  which  we  have  held  void.  In 
view  of  what  has  been  said,  it  Is  not  neces- 
sary to  decide  whether  there  must  be  some 
special  consideration  other  than  that  recited 
in  the  bill  of  lading  or  limiting  contract,  up- 
on which  must  rest  the  exemptions  of  the 
carrier  here  pleaded.  The  replication  alleg- 
es that  plaintiff  had  no  option  to  accept  any 
other  contract  than  the  one  under  which  the 
shipment  was  made,  no  opportunity  for  a  se- 
lection of  any  other,  and  that,  instead  of  the 
rate  being  a  reduced,  it  was  the  regular, 
rate  which  defendant  charged  for  such  trans- 
portation. The  plaintiff  says  he  is  sustained 
by  the  greater  number  of  decisions  upon  this 
phase  of  the  case.  The  trend  of  decisions 
apparently  was  in  this  direction,  at  least  un- 
til the  recent  case  of  Cau  v.  Texas  &  Pacific 
Railway  Co.,  194  U.  S.  427,  24  Sup.  Ct  663, 
48  L  Ed.  1063,  which  was  followed  In  Ar- 
thur v.  Texas  &  Pacific  Railway  Co..  204  .U. 
S.  606,  27  Sup.  Ct.  838,  61  L.  Ed.  690.  The 
doctrine  there  announced  Is  that,  if  the  stip- 
ulation for  exemption  is  just  and  reasonable 
In  the  eye  of  the  law,  the  primary  responsi- 
bility of  a  carrier  may  be  modified  by  con- 
tract, and  that  it  is  not  necessary  that  an 
alternative  contract  be  presented  to  the  ship- 
per for  his  choice,  or  that  an  independent 
consideration,  apart  from  that  expressed  in 
the  bill  of  lading,  is  necessary  to  support  it 
But,  however  that  may  be,  in  our  view,  as 
we  have  said,  it  is  not  necessary  for  us  to 
express  an  opinion,  for  the  reason  that  the 
exemptions  here  claimed  as  the  result  of  the 
contract  are  neither  reasonable  nor  just,  but, 
under  almost  all  the  authorities,  and  as  we 
now  hold,  are  absolutely  void. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial  in  accordance  with 
the  views  herein  expressed. 

Reversed  and  remanded. 

WHITE  and  BAILEY,  JJ.,  concur. 


SYKES  v.  KRUSE  et  al. 
(Supreme  Court  of  Colorado.    Feb.  6,  1911.) 

1.  Bills  and  Notes  (8  443*)  —  Rights  or 
Transfer— Absig  nment. 

The  bolder  of  a  note  can  recover  thereon, 
though  he  paid  nothing  for  the  assignment 
thereof. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  1380;  Dec.  Dig.  §  443.*] 

2.  Appeal  and  Error  (1  1169*)— Revebsal. 

A  judgment  rendered  on  several  notes,  aft- 
er striking  out  a  good  counterclaim  which 
might  have  more  than  offset  the  amount  there- 
of, will  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  81  4531-4639;  Dec.  Dig.  f 
1169.*] 

8.  Bills  and  Notes  (|  396*)— Presentment 

and  Notice. 

The  negotiable  instruments  act  adopts  the 
rule  of  the  law  merchant  that  presentment  and 
notice  of  dishonor  is  essential  to  hold  an  in- 
dorser  of  a  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  1022-1028;  Dec  Dig.  f 
896.*] 

4.  Bills  and  Notes  (8  469*)— Actions— Com- 
plaint—Presentment  and  Notice. 

A  complaint  against  an  indorser,  which 
fails  to  allege  presentment  and  notice  of  dis- 
honor, does  not  state  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  IS  1494-1502;  Dec.  Dig.  5 
469.*] 

5.  Pleading  (|  204*)— Demurrer. 

A  demurrer  to  the  whole  complaint  should 
be  overruled,  if  one  of  the  causes  of  action 
therein  is  good. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SI  486-490;  Dec.  Dig.  6  204.*] 

6.  Appeal  and  Error  (8  193*)— Presenta- 
tion op  Grounds  op  Review— Objections 
—Pleading— Complaint. 

Under  the  express  provisions  of  Code,  8 
66,  the  objection  that  a  complaint  against  an 
indorser  of  a  note  states  no  cause  of  action  be- 
cause of  failure  to  allege  presentment  and  no- 
tice of  dishonor  may  be  raised  for  the  first 
time  on  appeal,  though  the  complaint  states  a 
cause  of  action  against  him  as  maker  of  an- 
other note  in  suit 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  1232-1236;  Dec.  Dig.  f 
193.*] 

7.  Appeal  and  Ebbor  (|  233*)— Presenta- 
tion  op  Grounds  op  Review— Question  in 
Lower  Coubt. 

A  motion  for  nonsuit,  on  the  ground  that 
the  complaint  states  no  cause  of  action,  is  a 
sufficient  presentation  of  the  objection  in  the 
trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  23a*) 

8.  Trusts  (§  281*)— Sale  of  Tbust  Pbopebty 
—Purchase  by  Trustee. 

A  trustee  may  acquire  title  to  trust  prop- 
erty at  a  judicial  sale  not  brought  about  by 
himself. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  88  330-335;  Dec.  Dig.  8  231.*] 

9.  Assignments  fob  Benefit  of  Creditors 
(8  258*)— Administration  of  Trust  Estate 
—Purchase  by  Trustee. 

A  trustee  for  the  benefit  of  creditors  vio- 
lates his  trust  when  he  buys  for  himself,  at 
execution  sale,  property  which  in  equity  be- 
longs to  the  insolvent  creating  the  trust  and 
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which  the  trustee  had  agreed  to  bay  for  all  the 
creditors,  and  which  ia  essential  to  the  profit- 
able working  of  the  trust  property. 

[Ed.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  I  733 ;  Dec 
Dig.  |  258.*] 

10.  Set-Oft  and  Couitobclaim  (J  29*)  — 
Subject-Mattes  —  Causes  of  Action  ok 
Other  Contracts. 

In  a  suit  against  an  indoraer  of  notes  giv- 
en to  a  bank  by  an  insolvent  company,  the  an- 
swer and  counterclaim  alleged  that  the  notes  in 
suit  were  assigned  to  plaintiff  after  maturity, 
and  that  the  bank  was  the  real  owner  thereof; 
that  the  president  of  the  bank  became  trustee 
for  the  company's  creditors,  and  that  in  viola- 
tion of  his  trust  he  bought  for  his  bank,  at  ex- 
ecution sale,  property  which  in  equity  belonged 
to  the  company,  and  which  he  had  agreed  to 
buy  for  all  the  creditors.  Defendant  asked  for 
an  accounting  by  the  trustee  and  the  bank,  and 
for  general  relief.  Held,  that  the  matters  set 
up  in  the  answer  arose  out  of  the  contract 
creating  the  trust  existing  at  the  commence- 
ment of  the  suit  so  as  to  be  a  subject  of  coun- 
terclaim within  Code,  {  57. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  ||  49-51 ;  Dec.  Dig.  f 

11.  Bnx8  and  Notes  (|  459*)  —  Actions- 
Parties— Defendants— Joindeb. 

Since  the  answer  entitled  defendant  to  af- 
firmative relief,  the  trustee  and  the  bank  were 
properly  made  parties  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  if  1424-1433;  Dec.  Dig.  I 
459.*] 

Error  to  District  Court,  Gilpin  County; 
Flor  Ashbsugh,  Judge. 

Action  by  H.  Jacob  Erase  against  Rich- 
ard Sykes  and  others.  Judgment  for  plain- 
tiff, and  defendant  Sykes  brings  error.  Re- 
versed and  remanded. 

Macbeth  ft  May  and  John  F.  Truesdell,  for 
plaintiff  In  error.  H.  A.  Hicks  and  L.  J.  Wil- 
liams, for  defendants  In  error. 

CAMPBELL,  C.  J.  This  action  was 
brought  by  H.  Jacob  Kruse,  as  indorsee  of  the 
Rocky  Mountain  National  Bank,  against  the 
Kansas-Burroughs  Consolidated  Mining  Com- 
pany, the  plaintiff  in  error  Sykes,  and  one 
Hoffman,  upon  six  promissory  notes.  The 
complaint  contained  six  separately  stated 
causes  of  action  upon  these  several  notes. 
Of  five  of  them  the  mining  company  and 
plaintiff  in  error  Sykes  were  lndorsers  mere- 
ly; of  one  he  was  the  maker.  Sykes  filed 
a  separate  demurrer  to  the  complaint  in  its 
entirety,  on  the  ground  that  it  did  not  set 
forth  facts  sufficient  to  constitute  a  cause  of 
action  against  him,  which  was  overruled. 
He  then  filed  a  separate  answer  and  counter- 
claim and  asked  for  and  obtained  an  order 
making  the  Rocky  Mountain  National  Bank 
and  Thomas  H.  Potter,  Its  president,  parties, 
and  they  were  brought  into  court  The  plain- 
tiff below  moved  to  strike  certain  parts  of 
Sykes*  answer  and  counterclaim  and  to  va- 
cate the  order  making  Potter  and  the  bank 
parties.  Potter  and  the  bank  filed  separate 
motions  to  quash  the  summons  and  return  of 


the  sheriff  thereon  as  against  them.  All  of 
these  motions  were  granted.  Whereupon 
Sykes  filed  an  amended  separate  answer  and 
counterclaim,  setting  forth,  substantially,  but 
with  some  amendments,  the  same  matters 
contained  in  the  first  answer.  Plaintiff  then 
filed  a  motion  to  strike  the  material  parts  of 
the  counterclaim,  which  was  granted.  Sub- 
stantially all  that  was  then  left  of  Sykes* 
amended  answer  was  the  admission  of  the 
making  of  the  one  note  and  the  indorsement 
of  the  other  five  and  their  delivery  to  the 
Rocky  Mountain  National  Bank,  with  a  want 
of  knowledge  on  his  part  as  to  whether  the 
notes  were  owned  by  plaintiff,  coupled  with 
an  allegation  that,  If  they  were  Indorsed  or 
delivered  to  plaintiff  by  the  bank,  it  was 
without  consideration  and  after  their  ma- 
turity. The  new  matter  of  the  answer  not 
stricken  was  denied  by  the  plaintiff  In  a  rep- 
lication. Upon  the  trial  plaintiff,  having  the 
notes  In  his  possession,  produced  them,  and 
testified  that  he  was  the  owner  and  holder  of 
them,  and  rested.  The  defendant  Sykes,  on 
cross-examination,  was  not  permitted  by  the 
court  to  ask  plaintiff  what  he  paid  for  the 
notes.  He  then  moved  for  a  nonsuit  on  the 
ground  that  neither  the  proof  nor  the  plead- 
ings entitled  plaintiff  to  a  judgment  on  the 
causes  of  action  set  forth  In  the  complaint 
which  was  denied.  The  court  rendered  judg- 
ment for  plaintiff  against  defendant  Sykes 
In  the  aggregate  sum  of  about  $40,000,  being 
the  full  amount  of  the  principal  of  the  notes 
and  the  interest  This  judgment  was  except- 
ed to  by  Sykes,  and  he  is  here  with  his  writ 
of  error. 

Plaintiff  being  the  holder  of  the  notes  and 
having  produced  them  at  the  trial,  even 
though  he  paid  nothing  for  the  assignment 
was  entitled  to  recover  against  defendant 
Sykes,  the  maker  of  one  and  lndorser  of  the 
others,  unless  for  some  reason  other  than  the 
alleged  lack  of  consideration  for  the  assign- 
ment defendant  could  not  be  held.  Walsh  t. 
Allen,  6  Colo.  App.  303,  40  Pat  478.  It 
might  be,  were  it  not  for  the  matters  alleged 
in  the  answer  by  way  of  counterclaim,  that 
the  judgment  would  be  permitted  to  stand 
as  to  one  of  the  causes  of  action  set  up  in  the 
complaint,  namely,  the  one  on  the  promissory 
note  of  which  defendant  was  the  maker; 
but  as  we  shall  hereafter  see  that  the  Judg- 
ment was  for  a  greater  sum  than  plaintiff 
was  entitled  to,  and  that  the  counterclaim, 
which  we  think  good,  if  proved,  might  have 
more  than  offset  the  amount  thereof,  it  must 
be  reversed  in  its  entirety.  Denver  ft  Rio 
Grande  Ry.  Co.  v.  Neis,  10  Colo.  56,  14  Pac 
105 ;  Buenz  v.  Cook,  15  Colo.  38,  24  Pac.  679; 
Welch  v.  Jepson,  18  Colo.  App.  520,  58  Pac 
789. 

The  complaint  does  not  allege,  nor  does 
the  proof  show,  that  there  was  any  present- 
ment of  these  notes  indorsed  by  defendant 
for  payment  or  notice  of  dishonor  given ;  nor 
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were  any  facte  that  would  excuse  present- 
ment, demand,  or  notice  pleaded  or  proved. 
That  there  mnst  be  presentment  for  payment 
and  the  giving  of  notice  of  dishonor,  under 
our  statute,  in  order  to  fix  an  indorsees  11a- 
hlllty,  is  conceded.  This  is  the  general  rule, 
and  this  case,  as  pleaded,  does  not  come 
within  any  exception.  Seas.  Laws  1897,  pp. 
226,  228,  H  70,  89.  It  was  the  role  of  the 
law  merchant;  our  negotiable  instruments 
act  being  substantially  a  codification  thereof. 
14  Enc.  P.  &  P.  534  et  seq. ;  Commercial  Na- 
tional Bank  v.  Zimmerman,  185  N.  Y.  210, 
77  N.  B.  1020;  Ford  v.  Booker,  53  Ind.  395; 
Bosch4  v.  Easslng,  64  Iowa,  812,  20  N.  W. 
454;  Knott  v.  Hicks,  21  Tenn.  162;  Baxter 
v.  Erwin,  l  Shan.  Cas.  (Tenn.)  118;  Slacum 
v.  Pomery,  6  Cranch,  221,  8  L.  Ed.  205; 
Rushton  v.  Asplnall,  2  Doug.  Court  of  Kings 
Bench,  679 ;  Harlan  v.  Dew,  3  Head  (Tenn.) 
505.  Indeed,  plaintiff  does  not  question  this 
rule  of  law,  but  seeks  to  escape  its  applica- 
tion upon  the  ground  that  defendant  did  not 
specifically  call  the  attention  of  the  trial 
court  to  the  absence  from  the  complaint  of 
an  allegation  concerning* presentment  and  no- 
tice of  dishonor.  The  authorities  already  cit- 
ed hold  that  in  a  case  of  this  kind  a  com- 
plaint must  contain  these  allegations,  other- 
wise it  Is  fatally  defective ;  and  some  of  the 
cases  say  that  a  Judgment  by  default  is  not 
supported  by  such  a  complaint,  and  the  de- 
fect is  not  cured  by  verdict  The  complaint 
being  thus  fatally  defective  and  not  stating  a 
cause  of  action  upon  the  five  causes  of  ac- 
tion, which  were  based  upon  the  notes  of 
which  the  defendant  Sykes  was  merely  an 
Indorser,  the  objection  under  the  express  pro- 
vision of  section  55  of  our  Code  may  be  rais- 
ed at  any  time,  even  for  the  first  time  upon 
the  review,  though  a  general  demurrer  was 
not  filed  in  the  trial  court  Plaintiff,  howev- 
er, says,  since  the  general  demurrer  went  to 
the  whole  complaint  there  being  one  good 
cause  of  action  stated,  the  one  based  on  the 
note  of  which  defendant  Sykes  was  maker, 
it  was  properly  overruled.  Unquestionably 
this  is  true,  since  there  was  one  good  cause 
of  action.  Downing  v.  Haas,  83  Colo.  344,  81 
Pac.  83.  This  fart,  however,  does  not  pre- 
clude defendant  from  raising,  at  any  time,  the 
objection  that  the  complaint  does  not  state 
a  good  cause  of  action  as  against  him  upon 
the  other  five  causes  of  action.  Plaintiff 
cites  the  case  of  Edward  Malley  Co.  v.  Lon- 
doner, 41  Colo.  436,  93  Pac.  488,  to  the  propo- 
sition that  though  a  failure  of  the  complaint 
to  state  a  cause  of  action  may  be  raised  for 
the  first  time  on  review,  it  will  not  be  en- 
tertained by  the  reviewing  court  if  the  at- 
tention of  the  trial  court  was  not  specific- 
ally called  to  such  defects  therein  as  might 
have  been  obviated  by  a  slight  amendment 
upon  the  trial.  The  decision  in  that  case 
must  be  taken  in  connection  with  its  own 
facts.  It  is  apparent  that  this  court  did  not 
intend  to  abrogate  the  express  provision  of 
section  55  of  the  Code,  or  overturn  many  of 


its  own  previous  decisions  that  the  objection 
that  the  complaint  does  not  state  a  cause  of 
action  may  be  taken  for  the  first  time  on  re- 
view, even  though  not  interposed  below. 
The  Malley  Case  was  a  suit  against  a  fa- 
ther for  necessaries  furnished  to  his  minor 
son,  and  defendant  questioned  the  sufficiency 
of  the  complaint  because  there  was  no  al- 
legation therein  that  the  father  had  refused 
to  supply  the  necessaries,  and  also  jon  the 
ground  that  it  was  not  alleged  that  the  son 
was  at  the  time  a  minor.  The  court  ex- 
pressed no  opinion  as  to  whether  it  was  nec- 
essary for  the  complaint  to  contain  the  first 
allegation,  but  in  answer  to  the  contention, 
made  for  the  first  time  on  appeal,  that  the 
complaint  was  silent  as  to  the  status  of  the 
son,  said  that  the  defect  if  any,  could  have 
been  cured  by  a  slight  amendment  at  the 
trial  and  was  not  a  matter  for  reversal.  The 
complaint  In  that  case  did  contain  an  aver- 
ment that  "defendant  was  a  minor,  and  sup- 
ported by  and  at  the  expense  of  the  defend- 
ant herein."  This  was  unquestionably  a  slip 
of  the  pleader,  who  Intended  to  say  that  the 
son,  not  the  defendant  (the  father),  was  a 
minor.  The  context  clearly  shows  It  and 
the  court  might  well  say  that  the  mistake, 
after  verdict,  was  cured.  It  was  not  an  in- 
stance where  the  complaint  lacked  an  essen- 
tial allegation,  but  where  the  allegation  was 
defectively  or  ambiguously  stated  when  the 
thought  of  the  pleader  was  clear,  and  the 
mistake  could  have  been  corrected  by  the 
change  of  a  single  word — by  writing  "son" 
instead  of  "defendant"  Such  is  not  this 
case.  The  defect  in  the  complaint  here, 
which  is  entirely  silent  with  respect  there- 
to, would  require  a  distinct  paragraph  In 
each  cause  of  action,  expressly  alleging  pre- 
sentment and  notice  of  dishonor,  or  giving 
some  excuse  for  their  omission. 

Besides,  the  defendant  at  the  close  of  the 
evidence,  interposed  a  motion  for  nonsuit, 
and  called  the  court's  attention  not  only  to 
the  lack  of  proof  of  these  essential  require- 
ments in  a  suit  by  an  indorsee  against  an 
indorser  of  a  note,  but  also  to  the  absence 
of  the  necessary  allegations  thereof  in  the 
complaint  Then,  too,  defendant's  counsel 
state  In  their  brief  that  when  the  attention 
of  plaintiff's  counsel  was  thus  called  to  the 
necessity  of  allegation  and  proof  of  these 
essential  elements,  they  concluded  they  were 
matters  of  defense  to  be  set  up  in  the  an- 
swer and  established  by  defendant  So  that 
for  all  the  foregoing  reasons,  it  appears  that 
defendant  is  in  a  position  to  question  here 
the  sufficiency  of  the  complaint  and  lack  of 
proof  as  to  such  essential  matters. 

We  now  consider  the  order  striking  the 
new  matter  of  the  answer  which  is  pleaded 
as  a  defense  and  a  counterclaim.  It  is 
lengthy,  but  may  be  thus  summarized :  The 
action,  while  nominally  in  the  name  of 
Kruse,  who  is  a  director  of  the  Rocky  Moun- 
tain National  Bank,  is  really  In  its  interest 
prosecuted  in  its  behalf,  wholly  under  its 
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fcontrol,  and  it  is  the  real  party  in  Interest 
and  the  owner  of  the  notes.  The  money  for 
which  these  notes  were  given  was  borrowed 
of  the  Rocky  Mountain  National  Bank  for, 
and  used  by,  the  Kansas-Burroughs  Consoli- 
dated Mining  Company,  of  which  defendant 
Sykes  was  president,  to  buy  certain  mining 
property  acquired  by  it;  that  Sykes  from 
time  to  time  advanced  large  sums  of  money 
to  keep  It  on  its  feet  and  to  pay  these  notes 
and  other  claims,  and  that  he  is  a  judgment 
creditor  of  his  company  in  a  large  sum  of 
money;  that  certain  mining  property,  owned 
by  the  La  Crosse  Company,  adjoins  the 
property  of  the  Kansas-Burroughs  Company, 
which,  because  of  its  situation,  is  of  great 
value  and  advantage  to  the  latter  company 
in  developing  its  mines,  and,  in  order  to  ob- 
tain control  thereof,  the  Kansas-Burroughs 
Company  bought  and  owns  93,000  shares— all 
that  Is  known  to  exist— of  the  La  Crosse 
Company's  stock ;  that  in  October,  1904,  the 
creditors  of  the  Kansas-Burroughs  Company, 
which  was  then  insolvent,  entered  into  a 
trust  agreement  with  it,  whereby  all  of  its 
capital  stock  and  its  holdings  of  the  La 
Crosse  Company  stock,  and  all  of  its  other 
property,  were  assigned  to  certain  named 
trustees  of  whom  Thomas  H.  Potter,  the 
president  of  the  Rocky  Mountain  National 
Bank,  was  and  is  the  managing  trustee,  for 
the  benefit  of  the  creditors  of  the  mining 
company,  Including  the  bank  and  Sykes,  with 
power  to  the  trustees  to  work  the  mines 
and  conduct  its  business,  sell  and  dispose  of 
its  property  with  a  view  to  pay  all  its  debts, 
and  the  creditors  also  assigned  to  the  trus- 
tees their  claims.  The  trustees,  with  Pot- 
ter, then  president  of  the  bank,  as  managing 
trustee,  accepted  the  trust,  and  thereafter 
conferred  with  Sykes  about  acquiring  direct 
title  to  the  mining  property  of  the  La  Crosse 
Company  in  the  name  of  the  Kansas-Bur- 
roughs Company,  which  would  be  to  the  In- 
terest of  all  creditors ;  and,  suit  having  been 
brought  against  the  La  Crosse  Company  by 
one  Wastell  on  a  Just  claim,  Sykes  being  also 
president  of  that  company,  it  was  agreed  be- 
tween Potter  and  Sykes,  the  latter  acting  for 
himself  and  the  mining  company,  the  former 
for  all  the  trustees,  that  if  Judgment  was 
obtained  and  sale. had  thereunder,  the  prop- 
erty in  question  should  be  bought  and  title 
vested  in,  or  held  in  the  interest  of,  the  Kan- 
sas-Burroughs Company ;  that  thereafter  at 
such  sale  the  property  was  bid  in  by  Pot- 
ter as  trustee,  he  then  being  managing  trus- 
tee, as  already  stated,  and  he  afterwards 
took  the  sheriff's  deed  In  the  name  of  the 
bank,  in  violation  of  his  trust  and  to  defraud 
the  other  creditors  and  beneficiaries  under 
the  trust  agreement  including  defendant 
Sykes.  That  Sykes  supposed  that  Potter  was 
carrying  out  their  agreement  and  buying  in 
the  Interest  of  the  Kansas-Burroughs  Com- 
pany's creditors;  otherwise  he  would  not 
have  allowed  the  property  to  be  bid  in  by 
Potter  for  a  small  sum  of  money,  or  the 


title  thereto  vested  in  the  bank.  Sykea  offers 
to  repay  Potter  or  the  bank,  If  it  advanced 
the  purchase  price,  all  the  costs  and  expenses 
of  the  purchase.  That  the  bank  has  re- 
ceived by  Potter's  action  property  of  great 
value  .and  sufficient  to  more  than  satisfy 
the  claims  under  these  notes  against  plaintiff 
in  error.  He  asks  to  have  Potter  and  the 
bank  made  parties,  for  an  accounting  by 
them,  that  they  cause  the  property  thus  ac- 
quired to  be  turned  over  to  the  creditors 
and  beneficiaries,  and  for  general  relief. 

It  is  the  contention  of  defendant,  and 
seems  to  be  conceded,  that,  as  the  notes 
were  assigned  by  the  bank  through  its  pres- 
ident. Potter,  after  maturity,  the  same  de- 
fense against  plaintiff  Kruse,  the  assignee, 
and  a  bank  director,  could  be  made  as  if  the 
suit  were  by  the  bank  itself  in  its  own 
name.  By  section  57  of  our  Code  a  counter- 
claim is  one  existing  in  favor  of  a  defendant 
against  a  plaintiff,  between  whom  a  several 
Judgment  might  be  had  in  the  action,  and 
arising  out  of  one  of  the  following  causes 
of  action:  First,  a  cause  of  action  arising 
out  of  the  transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  plaintiff's  claim 
or  connected  with  the  subject  of  the  action ; 
second,  in  an  action  arising  upon  contract, 
any  other  cause  of  action  arising  also  upon 
contract  and  existing  at  the  commencement 
of  the  action.  The  argument  advanced  by 
defendant  is  that  since  Potter,  the  president 
of  the  bank,  which  is  the  real  owner  of  the 
notes,  became  the  managing  trustee  for  the 
benefit  of  the  creditors  of  the  Kansas-Bur- 
roughs Company,  he  could  not,  especially  in 
view  of  his  agreement  with  Sykes,  without 
violating  his  duty  as  trustee,  purchase  at 
the  execution  sale  the  property  of  the  La 
Crosse  Company  and  hold  it  for  his  own 
private  interest  or  assert  title  in  himself  as 
an  individual,  or  for  his  bank.  The  plaintiff 
says  that  these  new  matters  in  the  answer 
do  not  in  any  sense  constitute  a  counterclaim 
in  this  action  against  the  plaintiff,  and,  if 
they  are  true,  the  defendant  might  obtain 
relief  in  a  separate  and  appropriate  action 
against  Potter  and  the  bank ;  that  the  sub- 
ject of  this  action  is  the  promissory  notes 
sued  upon,  and  the  subject  of  the  counter- 
claim Is  entirely  separate  and  distinct  and 
consists  in  the  violation  of  certain  duties 
by  a  trustee,  wholly  unconnected  with  the 
subject-matter  of  the  main  action.  If  the 
new  matter  In  the  answer  is  not  a  counter- 
claim under  the  first,  it  Is  so  under  the  sec- 
ond, clause  of  section  57.  It  is  also  a  good 
defense  in  whole  or  In  part  Bat  it  Is 
more  than  a  defense.  It  entitles  defendant 
to  affirmative  relief,  and  for  that  reason  Pot- 
ter and  the  bank  were  properly  made  par- 
ties to  the  action,  so  that  whatever  relief 
defendant  la  entitled  to  thereunder,  in  addi- 
tion to  an  offset  against  the  notes,  if  any, 
might  be  awarded  against  them,  whereas, 
as  against  plaintiff,  relief  would  be  restrict- 
ed to  the  amount  of  the  notes.   To  a  corn- 
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plete  determination  of  the  controversy,  Pot- 
ter and  the  bank  should  be  retained  as  par- 
ties. 

The  matters  set  up  in  the  counterclaim  of 
the  answer  are  of  such  a  character  that  they 
would  either  destroy  altogether  plaintiff's 
cause  of  action,  or  to  some  extent  tend  to 
decrease  or  diminish  the  amount  of  his  re- 
covery. They  are  therefore  properly  matters 
which  may  be  included  in  a  defense  or  a 
counterclaim.  It  must  be  borne  in  mind 
that,  in  passing  on  the  motion  to  strike,  we 
are  required  to  assume  the  truth  of  the 
matters  well  pleaded  in  the  answer.  What 
the  facts  are  is  for  determination  on  a  trial. 
If  it  be  true,  and  such  is  the  charge,  that 
Potter,  for  the  benefit  of  the  beneficiaries, 
undertook  to  operate  the  mining  property 
and  conduct  the  business  of  the  mining  com- 
pany, the  primary  debtor  upon  these  notes, 
and  fraudulently  and  in  violation  of  his 
trust,  and  contrary  to  his  express  agreement 
with  defendant,  which  was  made  for  the  ben- 
efit of  all  creditors,  procured  title  to  prop- 
erty belonging  nominally  to  the  La  Crosse 
Company,  but  which  in  reality,  through  its 
ownership  of  its  capital  stock,  belonged  to 
the  Kansas-Burroughs  Company,  it  would 
seem  to  be  a  violation  of  the  duties  to  the 
Kansas-Burroughs  Company  and  its  credi- 
tors, which  ne  owed  as  a  trustee  under  the 
trust  arrangement  This  was  evidently  en- 
tered into  for  the  benefit  of  all,  not  one,  of 
the  creditors.  Plaintiff  is  mistaken  in  say- 
ing the  mining  company  was  not  a  party  to 
the  trust  agreement  Indeed,  it  created  the 
trust  and  assigned  to  the  trustees  the  prop- 
erty which  is  its  subject-matter.  It  is  true, 
as  the  plaintiff  says,  that  a  trustee  may,  not- 
withstanding the  trust  relation,  acquire  title 
at  a  judicial  sale,  not  brought  about  by  him- 
self, of  the  trust  property;  yet  we  do  not 
think  that  principle  is  applicable  to  this  case. 
The  claim  in  Potter's  behalf  is  that  he  was 
justified  in  buying  at  an  execution  sale  and 
obtaining  deed,  because,  before  he  became  a 
trustee  his  bank  had  a  claim  against  the 
Kansas-Burroughs  Company  which  he  had 
the  right  to,  and  did,  protect  by  buying  the 
trust  property,  notwithstanding  his  position 
as  trustee.  That  might  be  true  were  it  not 
that  the  claim  which  he  and  his  bank  hold 
against  the  Kansas-Burroughs  Company, 
which  is  represented  by  the  notes  in  suit 
had  been  assigned  to  himself  and  the  other 
trustees  along  with  the  assignment  of  the 
claims  of  this  defendant  and  other  cred- 
itors against  the  same  debtor.  It  was  as 
much  his  duty  to  protect  the  rights  of  the 
other  creditors  as  the  rights  of  his  bank, 
and  when,  at  the  execution  sale,  he  purchas- 
ed what  was  really  the  property  of  the  Kan- 
sas-Burroughs Company,  or,  if  not  legally  Its 
property,  still  the  property  which  In  equity 
belonged  to  it  and  which  he  agreed  to  ac- 
quire, and  whose  possession  was  so  valuable 
and  Important  to  all  creditors,  and  subse- 


quently had  the  deed  to  the  property  taken 
in  the  name  of  his  bank,  the  transaction 
could  be  avoided  at  the  election  of  the  bene- 
ficiaries. It  is  still  impressed  with  the  trust 
relation,  and  must  be  devoted  and  applied  to 
the  use  of  all  the  beneficiaries  under  the 
trust  arrangement  in  proportion  to  their  re- 
spective claims.  Their  rights  are  not  de- 
pendent on  proof  of  Potter's  active  fraud 
It  is  not  charged  that  he  was  guilty  of  any, 
in  fact;  but  as  matter  of  law,  he  violated 
his  trust  when  he  acquired  this  property  for 
his  bank  alone,  and  not  for  all  his  bene- 
ficiaries. 

It  is  argued,  however,  by  plaintiff  that  the 
rule  invoked  by  defendant  in  not  applicable 
for  the  further  reason  that  the  property 
which  Potter  bid  in  at  the  execution  sale 
was  not  covered  by  the  declaration  of  trust; 
that  the  trust  agreement  did  not  include  the 
mining  property  itself  owned  by,  but  merely 
all  the  known  existing  stock  of,  the  La 
Crosse  Mining  Company,  and  only  the  min- 
ing claims  themselves  were  bought  We  do 
not  think  the  distinction  makes  any  differ- 
ence in  the  principle  of  law  applicable.  De- 
fendant cites  the  case  of  Harrison  v.  Mul- 
vane,  62  Kan.  454,  63  Pac  749,  64  I*  B  A. 
406,  in  favor  of  this  contention.  We  do  not 
so  interpret  that  decision.  In  that  case  the 
trustee  was  charged  under  the  trust  with 
the  duty  of  selling  certain  corporation  stock, 
which  belonged  to  an  individual  stockholder, 
to  raise  a  fund  to  pay  incumbrances  on  the 
property  of  the  corporation,  including  an  in- 
cumbrance belonging  to  the  trustee,  junior 
in  time  to  the  others  and  acquired  by  him 
before  he  became  a  trustee,  and  it  was  held 
that  the  trustee  was  not  thereby  a  trustee 
of  the  incumbered  property  of  the  corpora- 
tion and  forbidden  to  protect  his  own  lien 
by  buying  the  prior  liens.  That  however, 
is  not  this  case.  Here  It  was  the  trustee's 
duty,  under  the  trust  agreement  to  protect 
the  Interests  of  all  the  creditors  of  the  Kan- 
sas-Burroughs Mining  Company,  Including 
that  of  his  bank  and  defendant  Sykes,  which 
had  been  transferred  to  him,  and  he  could 
not  show  any  preference  as  between  them. 
He  could  not  operate  the  property  of  the 
Kansas-Burroughs  Company,  or  conduct  its 
business,  to  the  best  advantage  of  the  cred- 
itors, by  buying  for  himself  as  an  individual, 
or  for  his  bank,  other  property  that  was  so 
essential  to  the  profitable  working  of  the 
trust  property,  and  which  he  agreed  to  buy, 
and  which  it  was  his  duty  to  buy,  if  he 
could,  for  the  benefit  and  protection  of  the 
creditors.  We  think  this  case  is  governed 
by  the  general  rule  applicable  to  trustees 
with  reference  to  their  acquisition  of  trust 
property. 

We  are  of  opinion  that  if  the  equitable 
matters  set  up  in  the  answer  are  not  con- 
nected with  the  subject  of  the  action,  or  do 
not  arise  out  of  the  transaction  set  forth  in 
the  complaint,  they  do  arise  out  of  the  con- 
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tract  by  which  the  trust  relation  was  creat- 
ed, existed  at  the  commencement  of  the  ac- 
tion, and  directly  tend  to  decrease  or  dimin- 
ish the  extent  of  the  recovery  by  the  plaintiff 
under  the  causes  of  action  arising  out  of 
contract  set  up  In  the  complaint,  and  have 
a  direct  connection  therewith.  As  we  read 
the  case  of  Bannerot  v.  McOlure,  39  Colo. 
472,  90  Pac  70,  12  L.  R.  A.  (N.  S.)  126,  there 
is  nothing  In  that  case  which  opposes  the 
conclusion  that  the  matters  set  up  In  the 
counterclaim  of  the  pending  action  are  prop- 
erly interposed  either  as  a  defense  or  coun- 
terclaim. On  the  contrary,  that  case  Is  au- 
thority for  our  conclusion  that  this  Is  a  prop- 
er counterclaim.  If  the  matters  set  up  in 
this  counterclaim  are  established,  certainly 
there  would  be  something  due  defendant 
from  Potter's  bank  upon 'it,  and  it  can  be  ap- 
plied in  diminution  of  plaintiffs  claim,  which 
Is  really  the  bank's,  upon  these  notes,  and 
would  be  antagonistic  thereto.  This  would 
come  within  the  definition  of  a  counterclaim 
announced  in  the  Bannerot  Case.  Quite  in 
point,  also,  is  First  National  Bank  of  Halley 
v.  Bews,  8  Idaho,  486,  31  Pac  816.  For  the 
reasons  given,  the  trial  court  erred  In  over- 
ruling in  its  entirety  the  motion  for  nonsuit 
It  also  erred  in  striking  out  the  new  matter 
In  the  answer,  and  in  vacating  the  order 
making  Potter  and  the  bank  parties.  The 
complaint  is  bad  in  not  averring  presentment 
and  notice  of  dishonor. 

The  judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial,  proceedings 
thereat  to  be  In  harmony  with  the  views  ex- 
pressed In  this  opinion.  Plaintiff  may  amend 
his  complaint  as  he  may  be  advised,  with 
leave  to  defendant  to  plead  anew  thereto. 
Potter  and  the  bank  must  be  retained  as 
parties,  with  leave  to  them  to  plead  to  the 
matters  charged  against  them,  and  like  per- 
mission to  defendant  to  plead. 

Reversed  and  remanded. 

MU8SER  and  GARRIGUES,  JJ.,  concur. 


STATE  ex  reL  DININNY,  City  Atty.,  v.  CITY 
COURT  OF  SALT  LAKE  CITY. 

(Supreme  Court  of  Utah.    Feb.  1,  1911.) 

Mandamus  (I  169*)  —  Altebnativs  Writ  — 
Effect  of  Compliance. 

A  municipal  judge  having  complied  with 
an  alternative  writ  of  mandamus  issued  by  the 
Supreme  Court,  by  permitting  the  city  attorney 
and  his  assistants  to  prosecute  cases  in  his 
court,  the  Supreme  Court  will  not  review  the 
previous  denial  of  such  permission. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec.  Dig.  1 169.*] 

Mandamus  proceeding  by  the  State  of 
Utah,  on  the  relation  of  H.  J.  Dlninny,  City 
Attorney  of  Salt  Lake  City,  against  the  City 


Court  of  Salt  City;  J.  J.  Whitaker,  Judge. 
Dismissed. 

P.  J.  Daly  and  8.  P.  Armstrong,  for  plain- 
tiff. E.  A.  Walton  and  George  Halveraon, 
for  defendant 

STRAUP,  J.  Upon  the  application  and  af- 
fidavit of  the  city  attorney  of  Salt  Lake 
City,  wherein  it  was  averred  that  he  and  his 
assistants  were  wrongfully  prevented  and  ex- 
cluded by  the  judge  of  the  city  court  from 
taking  charge  of  and  prosecuting  cases,  on 
behalf  of  the  city  in  the  city  court,  involv- 
ing violations  of  city  ordinances,  an  alter- 
native writ  of  mandate  was  Issued  by  us, 
commanding  the  judge  to  permit  the  city  at- 
torney and  his  assistants  to  appear  and  pros- 
ecute such  cases,  or  show  cause.  The  judge, 
on  the  service  of  the  writ  permitted  the  city 
attorney  and  his  assistants  to  appear  in  the 
city  court  and  to  take  charge  of  and  prose- 
cute such  cases  on  behalf  of  the  city,  and  in 
answer  to  the  writ  alleged  such  facts  in 
compliance  with  the  mandate  of  this  court 
He  further  alleged  matters  and  things  show- 
ing bis  reasons  for  theretofore  preventing 
and  excluding  the  city  attorney  and  his  as- 
sistants from  taking  charge  of  and  prosecut- 
ing such  cases  in  the  city  court  The  judge, 
and  in  a  way,  also,  the  relator,  notwithstand- 
ing such  showing  and  such  admitted  aver- 
ments of  compliance,  have,  nevertheless,  ask- 
ed us  to  review  and  pass  on  the  questions  of 
justification  and  authority  of  the  judge  in  so 
excluding  and  preventing  the  city  attorney 
and  his  assistants,  upon  the  alleged  grounds, 
from  taking  charge  of  and  prosecuting  such 
cases  on  behalf  of  the  city. 

To  properly  dispose  of  this  proceeding  it 
is  sufficient  that  the  judge  complied  with  the 
writ  and,  in  obedience  to  its  requirements, 
granted  the  relator  all  that  was  commanded, 
and  all  that  he  asked  for  by  his  application. 
We  cannot  see  what  further  complaint  the 
relator  has,  or  what,  further  defense  the 
judge  can  make,  except  to  have  our  judg- 
ment on  a  mooted  question.  The  judge  was 
commanded  to  do  certain  things  or  show 
cause.  He  did  the  things  as  commanded  and 
showed  cause.  That  is,  he  did  the  things  as 
commanded,  and  so  averred  in  his  answer  to 
the  writ  which  averments  were  admitted  by 
the  relator,  and  then  also  averred  matters 
and  things  showing  why  he  had,  theretofore, 
prevented  the  relator  and  his  assistants  from 
taking  charge  of  and  prosecuting  cases  on 
behalf  of  the  city  in  the  city  court  Since  it 
is  thus  made  to  appear  that  the  Judge  has 
granted  to  the  relator  all  that  he  claimed 
was  denied  him,  this  proceeding  ought  not  to 
require  any  further  Judicial  attention.  It  Is 
therefore  dismissed. 

It  is  so  ordered. 

FRICK,  C.  J,  and  McCABTY,  J.,  concur. 
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EVANS  v.  GLENS  PALLS  INS.  CO. 
(Supreme  Court  of  Utah.   Jan.  81,  191L) 

1.  Insurance  (|  665*) — Actions— Evidence— 
Findings. 

Evidence  in  an  action  on  a  fire  policy  held 
insufficient  to  support  findings  favorable  to 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1707-1728;  Dec  Dig.  f  666.*] 

2.  Insurance  ({  177*)— Termination  of  Pol- 
icy—Mistake— Estoppel. 

Defendant  company  issued  a  policy  of  in* 
surance  to  plaintiff  to  expire  September  25, 
1907,  and  In  October,  1907,  a  person  acting 
as  plaintiff's  agent  obtained  from  defendant's 
agent,  a  reduction  of  the  amount  of  the  policy 
and  of  the  premium,  nothing  being  said  as  to 
an  extension,  and  the  agent  In  granting  the  re- 
duction on  a  slip  attached  to  the  policy  inad- 
vertently wrote  ^1909"  for  "1907"  as  the  time 
when  the  policy  expired.  In  May,  1907,  the 
plaintiff  received  the  policy  with  the  slip  attach- 
ed, and  in  February,  1907,  was  given  permission 
to  remove  the  goods  covered  by  the  policy,  on 
which  there  was  a  loss  occurring  in  November, 
1907.  Held,  that  the  defendant  was  not  estop- 
ped by  its  conduct  or  laches  from  asserting  that 
the  indorsement  was  a  mistake,  and  that  it 
tiid  not  intend  thereby  to  extend  the  term  of  in- 
surance. 

[Ed.  Note.— Fo  rother  cases,  see  Insurance, 
Cent.  Dig.  M  872-878;  Dec.  Dig.  f  177.*] 

8.  Insurance  (J  646*)— Action  on  Policy— 

Evidence — Burden  of  Proof. 

Plaintiff  declared  on  a  policy  of  fire  insur- 
ance alleged  to  have  been  made  for  one  year 
to  September  25,  1907,  and  to  have  been  modi- 
fied In  October,  1907,  by  reducing  the  insur- 
ance and  extending  the  policy  for  two  years  un- 
til September  26,  1909,  and  that  it  was  in  force 
at  the  time  of  loss  November,  1907,  which  al- 
legations were  denied  by  the  defendant  Plain- 
tiff introduced  the  policy,  in  the  body  of  which 
the  date  of  expiration  was  stated  as  Septem- 
ber 25,  1907,  and  on  the  back  of  which  it  was 
stated  that  it  expired  September  25,  1907,  and 
that  the  premium  was  $41.70.  A  slip  attached 
to  the  policy  showing  a  reduction  of  the  policy 
and  the  premium  stated:  "Insurance  under  this 
policy  Is  'hereby  reduced  to  $2500.  Premium 
reduced  to  $34.75" — and  on  the  margin  of  the 
slip  were  Indorsements,  "Extra  Premium.  (Nil, 
Return  Premium,  $6.95,  Amount  of  Policy, 
$3000,  and  Date  of  expiration.  Sept.  25,  1909.'' 
The  date  of  expiration  thus  shown  was  an  ap- 
parent clerical  error  made  at  the  time  the  pol- 
icy was  reduced.  Held,  that  the  plaintiff  had 
not  sustained  the  burden  of  proof,  since  the 
words  in  the  margin  of  the  slip  were  merely 
words  and  figures  descriptive  of  the  policy, 
and  not  a  substantial  modification  of  it 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  1647;  Dec.  Dig.  |  646.*] 

Appeal  from  District  Court,  Third  District ; 
Geo.  G.  Armstrong,  Judge. 

Action  by  Agnes  Evans  against  the  Glens 
Falls  Insurance  Company.  Judgment  for 
the  plaintiff,  and  the  defendant  appeals.  Re- 
versed and  remanded  for  new  trial. 

Wllley  ft  Wllley  and  Pennel  Cherrington  (a 
8.  Varlan,  of  counsel),  for  appellant  G  us  tin 
ft  Gillette,  for  respondent 

8TRAUP,  J.  This  Is  an  action  on  a  policy 
of  fire  Insurance.  The  plaintiff  had  Judg- 
ment  The  defendant  appeals. 


In  the  body  of  the  policy  it  Is  recited  that 
the  defendant,  In  consideration  of  "forty-one 
and  TO/ioo  dollars  premium,  does  Insure  Mrs. 
Agnes  Evans,"  the  plaintiff,  "for  the  term  of 
one  year  from  the  25th  day  of  September, 
1906,  to  the  25th  day  of  September,  1907," 
against  a  loss  by  fire  "to  an  amount  not  ex- 
ceeding three  thousand  dollars"  on  certain 
property  therein  described,  consisting  of 
household  goods  stored  in  "Korn's  ware- 
house," at  Salt  Lake  City.  On  the  back  of 
the  policy  is  indorsed:  "Expires  September 
25,  07.  Property,  H.  H.  Furniture.  Ani't 
$300.  Premium,  $41.70.  Mrs.  Agnes  Evans." 
On  the  face  of  the  policy  is  attached  a  white 
slip,  in  which  is  recited  that  the  loss,  If  any, 
is  payable  to  BenJ.  J.  Lauer  as  his  interest 
may  appear.  Attached  to  the  face  of  the 
policy  is  also  a  pink  slip  (a  regularly  print- 
ed form  with  the  blanks  filled  in  by  pen), 
which  in  words  and  figures  reads  as  follows: 

The  following  Indorsement  made  and  entered  on 
policy  and  copied  on  register  this  seventeenth  day 
of  October,  IMS. 

Name  of  Insured,  Agnei  Bvane. 


Insurance  under  thie  pol- 
icy it  hereby  reduced 
to  ttSOO.  Premium  re- 
duced to  *3*.7«. 


Extra  Premium.  $Nil 
Return     "     ,  $  «.p; 
Amount  of  Pol.  $4000 
Date  of  expira- 
tion, Sept.  M5/1909. 
Always  add  In  any  In- 
dorsement permitting 
removal,  the  words: 
"This  policy  is  hereby 
made  to  cover  same  prop- 
erty In  new  location.  The 
liability  in  former  loca- 
tion to  cease  from  this 
date." 

[Italics  indicate  portions  written  in.] 
Attached  to  the  face  of  the  policy  is  still 
another  white  slip  dated  the  14th  day  of 
February,  1907,  which  gave  the  insured  per- 
mission to  remove  the  goods  from  Korn's 
warehouse  to  the  warehouse  of  Redman  Van 
ft  Storage  Company  at  Salt  Lake  City.  On 
the  13th  day  of  November,  1907,  the  goods 
were  destroyed  by  fire.  Proof  of  loss  was 
made  on  the  9tb  day  of  February,  1908.  The 
defendant  refused  to  pay  the  loss  on  the 
ground  that  the  term  of  insurance  had  ex- 
pired on  the  25th  day  of  September,  1907, 
nearly  four  months  before  the  fire. 

In  the  complaint  It  was  alleged  that  the 
defendant  on  the  25th  day  of  September, 
1906,  In  consideration  of  a  premium  of  $41.- 
70,  insured  the  property  of  the  plaintiff  "In 
the  sum  of  $3,000  for  the  term  of  one  year, 
and  thereafter,  and  on  the  17th  day  of  Oc- 
tober, 1906,  by  an  indorsement  duly  made 
and  entered  thereon  for  a  valuable  consid- 
eration, said  Insurance  was  reduced  to  the 
sum  of  $2,500,  and  thereupon  said  policy  was 
by  said  indorsement  extended  to  expire  Sep- 
tember 25,  1909."  A  copy  of  the  policy,  to- 
gether with  the  slips  referred  to,  was  at- 
tached to  and  made  a  part  of  the  complaint 
The  complaint  also  contained  the  usual  alle- 
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gatlons  of  Iom  by  fire,  the  ownership,  and 
tbe  value  of  the  property,  the  furnishing  jot 
proofs  of  loss,  and  the  defendant's  refusal  to 
pay  the  loss.  The  defendant  filed  a  general 
demurrer  for  want  of  facts,  which  was  over* 
ruled.  It  then  answered,  admitting  the  exe- 
cution and  delivery  of  the  policy  on  the  25th 
day  of  September,  1906,  in  the  sum  of  $3,000, 
for  the  term  of  one  year  from  the  26th  day 
of  September,  1906,  and  that  on  the  17th  day 
of  October,  1906,  the  amount  of  insurance 
and  premium  was  reduced,  but  denying  that 
tbe  term  of  Insurance  was  extended  by  in- 
dorsement or  otherwise  beyond  the  26th  day 
of  September,  1907,  or  that  there  was  any 
consideration  paid  for  the  alleged  extension, 
and  averring  that  the  policy  had  expired, 
and  was  not  in  force  at  the  time  of  the  fire. 
It  further  averred  that  tbe  words  and  fig- 
ures, "Sept  26/1909,"  written  after  the  print- 
ed words  on  the  margin  of  the  pink  slip 
"date  of  expiration,"  on  the  17th  day  of  Oc- 
tober, 1906,  when  the  amount  of  insurance 
and  premium  was  reduced,  were  inadvertent- 
ly and  unintentionally  written  by  the  de- 
fendant's agent,  and  that  he  erroneously 
wrote  "1909"  for  "1907,"  and  that  It  was  not 
the  intention  of  the  parties  to  extend  the 
term  of  the  Insurance  beyond  the  26th  day 
of  September,  1907,  and  that  no  such  agree- 
ment of  extension  was  had  or  made.  Sub- 
stantially the  same  averments  were  made  by 
It  in  a  counterclaim  in  which  it  especially 
alleged  that  the  policy  expired  on  the  25th 
day  of  September,  1907;  that  "on  the  17th 
day  of  October,  1906,  it  was  mutually  agreed 
by  and  between  the  plaintiff  and  the  defend- 
ant that  said  policy  should  be  modified  and 
said  insurance  should  be  reduced  from  $3,000 
to  $2,500,  and  that  the  premium  should  be 
reduced  from  $41.70  to  $34.75,  and  according- 
ly on  said  day  said  policy  was  so  modified 
and  such  insurance  reduced,"  as  evidenced 
by  the  pink  slip  attached  to  the  policy,  but 
that  in  writing  the  words  and  figures  "Sept 
26/1909,"  after  the  printed  words  "date  of 
expiration,"  the  agent  of  defendant  uninten- 
tionally and  inadvertently  wrote  the  figures 
"1909,"  instead  of  "1907,"  and  that  the  pol- 
icy with  such  erroneous  indorsement  "was 
unintentionally  and  inadvertently  and  un- 
consciously accepted  by  the  plaintiff";  that 
the  indorsement  so  made  "did  not  conform  to 
the  true  and  actual  intention  of  the  parties, 
and  that  in  order  to  make  the  indorsement 
conform"  to  such  intention,  "it  is  necessary 
that  said  indorsement  be  amended  and  re- 
formed so  that  the  figures  '1909'  should  read 
'1907.' "  It  thereupon  prayed  for  a  reforma- 
tion of  the  policy  in  such  particular  and  for 
a  cancellation  of  it  The  plaintiff  filed  a  re- 
ply denying  the  material  allegations  of  the 
counterclaim,  and  pleading  an  estoppel  on 
account  of  laches,  conduct,  and  neglect  on 
the  part  of  the  defendant 

The  issues  presented  by  the  counterclaim 
wero  first  tried  to  the  court,  who  found  the 
facts  substantially  as  follows:   On  tbe  26th 


day  of  September,  1906,  the  plaintiff  obtained 
a  loan  from  Lauer  through  one  Block,  his 
attorney  in  fact  and  gave  him  a  promissory 
note,  to  secure  which  she  gave  a  mortgage 
upon  the  property  In  question,  consisting  of 
household  goods.  Block,  acting  for  Lauer, 
refused  to  make  the  loan  unless  the  property 
was  insured.  A  portion  of  the  loan  was  paid 
to  the  plaintiff.  Block  retained  the  rest  of  it 
to  pay  some  bills  owing  by  plaintiff,  a  com- 
mission to  himself  for  making  the  loan,  the 
first  month's  interest  drayage  and  storage 
charges,  and  the  premium  for  the  insurance. 
Before  the  insurance  was  obtained,  Block 
caused  the  goods  to  be  moved  and  stored  in 
Korn's  warehouse  in  Salt  Lake  City.  On 
September  25,  1906,  for  the  benefit  of  Lauer 
and  tbe  plaintiff,  he  procured  the  policy  of 
Insurance  from  the  defendant  Insuring  the 
property  against  loss  by  fire  in  the  sum  of 
$3,000  for  a  period,  as  expressed  in  the  body 
of  the  policy,  of  one  year,  or  to  and  includ- 
ing the  25th  day  of  September,  1907,  with  a 
provision  contained  upon  a  slip  attached  to 
the  policy  that  the  loss,  if  any,  under  the' 
policy,  was  to  be  paid  to  Lauer.  On  the  17th 
day  of  October,  1906,  Block  applied  to  the 
agent  of  the  defendant  for  a  modification  of 
the  policy.  He  then  delivered  the  policy  to 
the  agent  of  the  defendant,  who  reduced  the 
insurance  from  $3,000  to  $2,500,  and  the  pre- 
mium from  $41.70  to  $34.75,  and  as  evidenc- 
ed by  the  pink  slip  attached  to  the  face  of 
the  policy.  The  court  also  found  that  at 
the  same  time  the  agent  of  the  defendant 
who  transacted  the  business  in  its  behalf 
wrote  on  that  slip  after  the  printed  words, 
"date  of  expiration,"  the  words  and  figures, 
"Sept  25/1909."  The  slip  was  made  in  tripli- 
cate, a  copy  of  which  was  sent  to  the  home 
office  of  the  defendant  one  kept  at  the  local 
office  and  copied  In  a  book  called  ""register 
of  Insurance,"  and  one  attached  to  the  policy 
of  insurance,  and  that  "said  policy  was 
thereupon  and  by  said  Indorsement  in  tbe 
writing  of  defendant's  agent  made  to  expire 
on  September  25,  1909,"  and  that  the  policy 
was  thereupon  redelivered  to  Block  for  the 
mortgagee.  On  tbe  22 d  day  of  December, 
1906,  the  plaintiff  paid  and  discharged  the 
note  and  mortgage,  whereupon  Block  deliver- 
ed the  policy  to  the  plaintiff,  who  notified 
the  defendant  that  Lauer's  interest  in  tbe 
property  bad  ceased.  On  the  14th  day  of 
February,  1907,  the  plaintiff  applied  to  the 
agent  of  the  defendant  and  was  given  per- 
mission to  remove  the  goods  from  Korn's 
warehouse  to  the  warehouse  of  the  Redman 
Van  it  Storage  Company.  In  doing  so  an 
agent  acting  for  her,  delivered  the  policy 
to  the  agent  of  the  defendant,  who,  by  in- 
dorsement on  a  slip  attached  to  the  policy, 
gave  permission  to  move  the  goods  as  re- 
quested. While  the  goods  were  stored  is 
the  warehouse  of  the  Redman  Van  &  Storage 
Company  they  were  destroyed  by  fire  on  the 
13th  day  of  November,  1907.  The  court  fur- 
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ther  found  that  It  was  the  custom  of  the  de- 
fendant not  to  Insure  property  against  loss 
by  fire  In  warehouses  for  a  period  longer 
than  one  year,  but  that  the  plaintiff  had  no 
knowledge  of  such  custom;  that  the  defend- 
ant made  no  claim  of  any  mistake  in  the  in- 
dorsement with  respect  to  the  expiration  of 
the  term  of  the  policy  until  after  the  proper- 
ty was  destroyed  by  fire;  that  the  defend- 
ant, notwithstanding  the  means  afforded  it, 
made  no  effort  to  ascertain  the  mistake,  or 
to  correct  it,  or  to  give  any  notice  to  the 
plaintiff,  until  after  the  loss  had  been  sus- 
tained by  her;  that  she  had  no  information 
or  means  of  knowledge  that  the  indorsement 
was  untrue,  and  relying  upon  the  indorse- 
ment and  believing  it  to  be  true,  and  that 
the  property  was  protected  against  loss  by 
fire  in  the  sum  of  $2,500  up  to  and  includ- 
ing the  25th  day  of  September,  1909,  she  ob- 
tained no  other  insurance. 

Upon  such  findings  the  court  stated  con- 
clusions of  law  that,  "owing  to  the  laches, 
conduct,  and  neglect  of  said  defendant,  it  is 
not  entitled  to  any  relief  in  a  court  of  equity, 
or  to  a  reformation  of  said  indorsement  on 
said  policy,"  and  that  it  was  not  entitled  to 
have  the  figures  of  the  Indorsement  changed 
from  "1909"  to  '1907."  A  Judgment  was 
thereupon  entered  dismissing  the  counter- 
claim. 

The  Issues  presented  by  the  complaint  were 
then  tried  to  the  court  and  a  Jury.  The 
plaintiff  put  In  evidence  the  policy  of  Insur- 
ance, together  with  the  slips  attached  there- 
to, gave  proof  of  the  ownership  and  value 
of  the  property  and  Its  destruction  by  fire, 
the  furnishing  to  the  defendant  of  proofs  of 
loss,  a  demand  upon  it  and  its  refusal  to 
pay  the  loss,  and  rested.  The  defendant 
thereupon  offered  to  prove  that  its  agent  In 
charge  of  its  business  at  the  request  of  Block 
on  the  17th  day  of  October,  1908,  reduced 
the  amount  of  insurance  and  the  premium, 
but  that  there  was  nothing  said  at  that  time, 
and  no  transactions  had,  with  respect  to  an 
extension  of  the  term  of  Insurance  beyond 
the  date  of  September  25,  1907,  that  there 
was  no  consideration  paid  for  the  claimed 
extension,  and  that  the  term  of  insurance 
was  not  in  fact  extended  beyond  the  time 
shown  in  the  body  of  the  policy  as  originally 
made.  The  offer  was  refused.  The  defend- 
ant thereupon  rested,  and  requested  the  court 
to  direct  a  verdict  in  its  favor.  The  court 
refused  the  request,  and  upon  motion  of  the 
plaintiff  directed  a  verdict  In  her  favor. 
From  the  judgment  entered  upon  the  verdict, 
and  the  judgment  dismissing  the  counter- 
claim, the  defendant  has  prosecuted  this  ap- 
peal. 

It  chiefly  urges  that  the  facts  found  by  the 
court  on  the  Issues  presented  by  the  counter- 
claim are  not  supported  by  the  evidence,  that 
the  conclusions  of  law  stated  and  the  judg- 
ment rendered  dismissing  the  counterclaim 
are  not  supported  by  the  findings,  and  that 


the  court  erred  In  overruling  the  demurrer, 
in  refusing  defendant's  offers  of  proof  on  the 
trial  before  the  court  and  jury,  In  refusing 
its  request  to  direct  a  verdict  In  Its  favor, 
and  In  directing  a  verdict  in  favor  of  the 
plaintiff.  All  these  assignments  raise  ques- 
tions Involving  the  manner  in  which  and  the 
purpose  for  which  the  words  and  figures 
"Sept  25/1909"  were  written  on  the  pink 
slip  after  the  printed  words  "date  of  ex- 
piration," the  conduct  of  the  parties  with 
respect  thereto,  and  the  legal  effect  to  be 
given  to  the  words  and  figures  as  written 
on  the  pink  slip  when  considered  in  connec- 
tion with  the  policy  as  a  whole.  It  is  not 
necessary  to  separately  consider  and  review 
these  assignments.  We  may  say  that  in  the 
main  the  findings  of  the  court  are  supported 
by  the  evidence,  except  In  the  particulars 
that  the  Indorsement  or  writing  on  the  pink 
slip  "made  the  policy  to  expire  on  the  25th 
day  of  September,  1909,"  that  the  plaintiff 
had  no  information  or  means  of  knowledge 
"that  the  endorsement  in  such  particular  was 
untrue,"  and  the  inference,  arising  from  the 
findings  as  made,  that  Block  in  obtaining  the 
Insurance  acted  alone  for  Lauer,  and  not  also 
for  the  plaintiff.  In  these  particulars  both 
the  plaintiff  and  Block  testified  that  the 
plaintiff  directed  and  authorized  him  to  ob- 
tain insurance  upon  the  goods,  he  testifying 
that  she  directed  him  to  obtain  it  for  one 
year,  she  for  three  years.  The  evidence  is 
without  conflict  that  the  words  and  figures 
"Sept.  25/1909,"  written  on  the  pink  slip  on 
the  17th  day  of  October,  1906,  were  written 
inadvertently,  and  that  the  figures  "1909" 
were  by  mistake  written  for  "1907."  It  came 
about  In  this  way,  and  substantially  as  found 
by  the  court:  After  the  plaintiff  had  con- 
cluded negotiations  for  the  loan  and  had 
directed  and  authorized  Block  to  obtain  in- 
surance on  the  goods,  she  left  Salt  Lake  City, 
and  went  to  Nevada.  She  left  part  of  the 
borrowed  money  with  Block  to  pay  some 
bills  owing  by  her,  one  month's  storage  and 
Interest,  drayage,  a  commission,  and  the  pre- 
mium for  the  insurance.  Block  obtained  the 
policy  on  the  25th  day  of  September,  1906, 
for  $3,000,  and  for  a  period  of  one  year. 
The  premium  was  $41.70.  Later  he  found 
that  he  did  not  have  money  enough  (after 
paying  a  commission  to  himself  of  $85  for 
making  the  loan,  the  Interest  at  5  per  cent, 
per  month,  drayage,  etc.)  to  pay  a  premium 
of  that  amount  He  thereupon  called  upon 
the  defendant's  agent  who  had  transacted 
the  business  with  him,  and  requested  him  to 
reduce  the  Insurance  from  $3,000  to  $2,500. 
Block,  who  had  possession  of  the  policy,  and 
who  held  it  for  the  mortgagee,  took  it  to  the 
office  of  the  defendant's  agent  on  the  17th 
day  of  October,  1906.  The  agent  consented 
to  a  reduction  of  the  insurance  and  of  the 
premium.  The  agent  thereupon  wrote  on  the 
pink  slip  "insurance  under  this  policy  is  here- 
by reduced  to  $2,500,  premium  reduced  to 
$34.75,"  and  on  the  margin  thereof  wrote 
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after  the  printed  words  "date  of  expiration" 
the  words  and  figures  "Sept  25/1909."  In 
doing  so  he  inadvertently  wrote  "1909"  for 
"1907."  It  is  very  clearly  made  to  appear 
that  the  agent  of  the  defendant  and  Block 
had  no  conversation,  nor  any  negotiations 
whatsoever,  with  respect  to  an  extension  of 
the  term  or  period  of  Insurance.  The  policy 
was  then  redelivered  to  Block,  who  kept  it 
until  the  loan  was  paid,  in  December,  1906. 
It  was  then  delivered  to  an  agent  of  the 
plaintiff,  who  paid  off  the  loan  for  her.  The 
policy  was  kept  by  that  agent  until  In  May, 
1907,  when  it  was  delivered  to  the  plaintiff, 
about  four  months  before  the  time  expressed 
in  the  body  of  the  policy  had  expired.  She 
testified  that  in  May  1907,  when  she  received 
the  policy,  she  "examined  the  policy  at  that 
time,"  and  saw  the  pink  slip,  and,  because  or 
the  indorsement  thereon,  believed  that  the 
policy  did  not  expire  until  in  September, 
1909,  and  that  she  took  out  no  other  insur- 
ance. That  the  figures  "1909"  were  inad- 
vertently, and  through  mistake,  written  for 
"1907,"  is  not  controverted  by  the  plaintiff. 
She,  however,  contends,  and  the  court,  as 
stated  in  Its  conclusions,  proceeded  upon  the 
theory,  that  she  had  no  knowledge,  and  no 
means  of  knowledge,  of  the  mistake  and 
inadvertence ;  that  Block  was  not  her  agent, 
and  that  his  mistake  or  his  knowledge  of  it 
cannot  in  law  be  charged  to  her,  and  that 
the.  defendant,  because  of  Its  laches,  conduct, 
and  neglect,  is  now  estopped  from  asserting 
that  the  mistake  was  in  fact  made,  or  that 
the  parties  did  not  intend  to  extend  the  term 
or  period  of  insurance.  These  conclusions 
are  based  upon  the  facts  that  three  copies  of 
the  pink  slip  were  made,  one  sent  to  the 
home  office,  one  copied  in  the  register  of  in- 
surance at  the  local  office,  and  one  attached 
to  the  face  of  the  policy,  and  that  the  de- 
fendant's agent  in  February,  1907,  attached 
to  the  face  of  the  policy  the  written  slip 
giving  permission  to  remove  the  goods  from 
one  warehouse  to  another,  and  upon  the  de- 
ductions drawn  from  such  facts  that  means 
of  knowledge  and  opportunity  was  afford- 
ed the  defendant  by  ordinary  diligence  and 
inspection  to  discover  the  mistake,  who,  In 
law,  must  be  charged  with  a  discovery  and 
knowledge  of  it  prior  to  the  25th  day  of 
September,  1907,  and  with  negligence  in  not 
notifying  the  plaintiff  thereof  prior  to  that 
time.  We  think  such  facts  were  not  suffi- 
cient to  work  an  estoppel,  or  to  so  charge 
the  defendant  with  negligence.  Had  the 
defendant  done  some  act  or  thing  after  the 
25th  day  of  September,  1907,  recognizing  the 
existence  of  the  policy,  or  treating  it  as  exist- 
ing, a  different  principle  might  well  be  ap- 
plied. The  defendant's  agent  in  granting  per- 
mission in  February,  1907,  to  move  the  prop- 
erty from  one  warehouse  to  another,  when 
the  policy  admittedly  was  in  force,  cannot 
be  said  to  be  an  act  inconsistent  with  the 
claim  now  made,  or  the  position  taken,  by 
the  defendant    Block  in  obtaining  the  in- 


surance and  in  transacting  the  business  in 
that  regard  was  the  agent  of  the  plaintiff  as 
well  as  the  agent  of  Lauer.  The  mistake 
made  was  the  mutual  mistake  of  Block  and 
of  the  defendant's  agent  for  It  very  clear- 
ly is  made  to  appear  that  neither  intended 
to  extend  the  period  of  insurance.  The  same 
principle  which  makes  the  defendant  charge- 
able with  the  mistake  of  Its  agent  also  ren- 
ders the  plaintiff  chargeable  with  the  mistake 
of  Block.  The  mistake  occurred  while  both 
were  acting  for  their  respective  principals, 
and  in  transacting  business  for  them  within 
the  scope  of  their  employment  and  authority. 
The  plaintiff  came  into  the  actual  possession 
of  the  policy  In  May,  1907.  She  then  saw 
and  examined  it  She  then  saw  all  the  docu- 
ments, and  all  the  writings  that  the  defend- 
ant had,  or  that  it  saw.  She  had  the  orig- 
inal documents;  the  defendant  copies.  We 
cannot  see  wherein  the  defendant  had  better 
means,  or  was  afforded  better  opportunity, 
to  discover  the  mistake  than  was  had  by,  or 
was  afforded,  the  plaintiff.  We  think  the 
conclusions  of  the  trial  court  were  not  jus-, 
titled  by  the  findings. 

However,  as  we  view  the  case,  the  ques- 
tions presented  with  respect  to  the  alleged 
reformation  and  of  an  estoppel  are  not  the 
controlling  features.  The  plaintiff  declared 
upon  a  policy  alleged  to  have  been  made 
for  a  period  of  one  year  from  the  25th  day  of 
September,  1906,  to  the  25th  day  of  Septem- 
ber, 1907,  and  alleged  to  have  been  modified 
In  October,  1906,  by  reducing  the  amount  of 
the  insurance  and  extending  the  period  of 
Insurance  to  September,  1909,  and  alleging 
that  the  policy  was  in  full  force  and  effect 
when  the  fire  occurred  in  November,  1907. 
The  defendant  in  its  answer  denied  that  the 
period  of  insurance  had  been  extended,  and 
that  the  policy  was  in  force  at  the  time  of 
the  fire.  To  entitle  the  plaintiff  to  recover, 
clearly  the  burden  was  upon  her  to  establish 
the  allegations  thus  denied  by  the  defend- 
ant She  ought  to  prove  them  by  the  pro- 
duction of  the  policy  itself,  together  with  the 
slips  attached  thereto.  The  policy,  when  so 
considered,  does  not  show  that  the  period  of 
insurance  was  extended  to  September,  1909. 
Such  is  not  the  legal  effect  of  the  policy  when 
the  slip  is  considered  In  connection  with  the 
whole  of  the  policy.  The  statement  made  on 
the  slip  'insurance  under  this  policy  is  here- 
by reduced  to  $2,500,  premium  reduced  to 
$34.75,"  well  shows  a  modification  of  the 
policy  in  such  particulars.  The  other  In- 
dorsements or  writings  made  on  the  margin 
of  the  slip,  "extra  premium  $N11,  return 
premium  $6.95,  am't  of  policy  $3,000,  date  of 
expiration  Sept  25/1909,"  are  mere  words 
and  figures  descriptive  of  the  policy,  and  not 
words  or  language  in  modification  of  it  Ap- 
propriate words  and  language  were  used  In 
the  slip  showing  a  modification  of  the  policy 
with  respect  to  the  amount  of  the  insurance 
and  the  premium.  No  such  words  or  language 
is  used  with  respect  to  an  extension  or  modl- 


Digitized  by  Google 


Utah) 


LUKE  V.  COLEMAN 


102^ 


fl cation  of  the  term  or  period  of  Insurance. 
Had  the  date  of  expiration  been  written  on 
the  margin  "September,  1906,"  it  is  very 
clear  that  such  mere  descriptive  words  wonld 
have  to  give  way  to  the  term  or  period  of 
Insurance  as  expressed  in  the  body  of  the 
policy.  And  for  the  same  reason  the  descrip- 
tive words,  "Sept  26/1909,"  most  likewise 
give  way  to  the  term  or  period  of  insurance 
as  expressed  in  the  body  of  the  policy.  Tak- 
ing the  whole  policy  together,  including  the 
pink  slip  attached  to  it,  it  Is  apparent  on  the 
face  of  it  that  the  insertion  on  the  slip  as 
to  the  time  of  the  expiration  of  the  policy 
was  a  clerical  error  relating  only  to  a  de- 
scription of  the  policy,  and  not  to  its  sub- 
stance, which  other  parts  of  the  policy  af^ 
ford  means  of  correcting.  The  plaintiff,  of 
course,  cannot  be  heard  to  say  that  she  acted 
or  relied  upon  a  meaning  or  interpretation 
given  by  herself  to  the  pink  slip  which  la 
not  justified  or  authorized  by  the  language 
there  employed,  or  to  the  policy,  which  it 
when  considered  as  a  whole  will  not  bear. 
We  think  the  policy,  taking  it  all  together, 
does  not  show  that  the  term  or  period  of 
insurance  was  extended  from  September, 
1907,  to  September,  1909,  and  that  the  de- 
fendant's motion  for  a  direction  of  a  verdict 
in  its  favor  ought  to  have  been  granted,  and 
that  the  court  erred  in  directing  a  verdict 
for  the  plaintiff. 

The  findings  made  by  the  court  below,  the 
Judgment  entered  upon  them,  and  the  judg- 
ment entered  upon  the  verdict  are  therefore 
vacated  and  the  case  remanded  for  a  new 
trial,  costs  to  appellant 

FEICK,  a  J.,  and  McCARTY,  J.,  concur. 


LUKE  v.  COLEMAN. 
(Supreme  Court  of  Utah.    Jan.  23,  1911.) 

1.  Appeal  and  Bbbob  (J  846*)— Tan  to  Ap- 
peal—Pindincy  or  motion  ros  New  Tri- 
Al— Rehearing. 

An  application  for  a  rehearing  of  an  order 
of  the  district  court  denying  a  motion  for  a 
new  trial  is  not  recognised  by  the  practice  of 
this  state,  and  hence  the  pendency  of  auch  an 
application  does  not  affect  the  running  of  the 
statute  limiting  the  taking  of  appeals  from 
judgments  of  the  district  court  to  six  months 
from  the  time  the  judgment  becomes  final  by 
the  disposition  of  a  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  If  1895,  1896;  Dec.  Dig.  i 
345.*J 

2.  Appeal  and  Esbob  (f  845*)— Time  to  Ap- 
peal —  Ren  Dm  on  or  Judgment — Motion 
fob  New  Tbial. 

Under  the  statute  allowing  appeals  from 
final  judgments  of  the  district  court  to  be  taken 
within  six  months,  snch  judgments  do  not  be- 
come final  until  the  disposition  of  a  motion  for 
a  new  trial. 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  1895,  1896;  Dec  Dig.  § 
845.«f 


8.  New  Tbial  ft  158*)— Denial  or  Motion 

—Rehearing. 

The  role  that  appellate  courts  hare  inher- 
ent power  to  grant  rehearings,  is  not  applica- 
ble to  the  district  court  in  respect  to  appeals 
from  Inferior  courts,  as  on  such  appeals  the 
trial  is  de  novo  and  the  proceeding  is  not  one 
to  review  and  correct  errors,  and  hence  the  dis- 
trict court  has  no  power  to  grant  a  rehearing 
of  its  determination  of  a  motion  for  a  new  trial 
in  a  case  pending  before  it  on  appeal  from 
the  city  court 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  384,  885;  Dec  Dig.  f  158.*] 

Appeal  from  District  Court,  Third  District; 
T.  D.  Lewis,  Judge. 

Action  by  James  A  Luke,  assignee  of  Jo- 
seph P.  Newman,  against  George  Coleman. 
From  a  judgment  of  the  District  Court  re- 
versing a  judgment  of  the  City  Court  of 
Salt  Lake  City,  plaintiff  appeals.  Appear 
dismissed,  and  judgment  of  the  District 
Court  affirmed. 

E.  A  Walton,  for  appellant  Moyle  & 
Van  Cott,  for  respondent 

STRAUP,  J.  A  motion  is  made  to  dismiss 
the  appeal.  We  think  it  should  be  granted. 
The  action  was  commenced  in  the  city  court 
of  Salt  Lake  City  to  recover  a  judgment  up- 
on a  promissory  note  in  the  sum  of  $250,  to- 
gether with  interest  and  attorney's  fee,  al- 
leged to  have  been  executed  by  the  defaud- 
ant  Coleman,  and  made  payable  to  Newman, 
who,  before  suit  assigned  It  to  Luke.  A 
judgment  in  that  court  was  rendered  in  fa- 
vor of  Luke,  the  plaintiff,  and  against  Cole- 
man, the  defendant  In  the  sum  of  $404  and 
costs.  From  that  judgment  Coleman  took 
an  appeal  to  the  district  court  of  Salt  Lake 
county,  where,  upon  a  trial  de  novo  before 
the  court  and  a  Jury,  a  verdict  was  rendered 
and  a  judgment  entered  in  favor  of  the  de- 
fendant no  cause  of  action,  on  the  22d  day 
of  September,  1908.  Under  the  statute  then 
In  force,  section  686x17,  Comp.  Laws  1907, 
judgments  rendered  In  the  district  court  on 
appeals  from  the  city  court  were  final  and 
unappealable  when  the  Judgment  of  the  dis- 
trict court  did  not  exceed  $100.  In  March, 
1909,  that  statute  was  amended  and  went 
into  effect  In  May,  1909,  rendering  such  judg- 
ments final  and  unappealable  when  the- 
amount  in  controversy  did  not  exceed  $100. 
Sees.  Laws  1909,  c.  87. 

On  the  25th  of  September,  1906,  the  plain- 
tiff filed  in  the  district  court  a  written  no- 
tice of  motion  for  a  new  trial  on  the  grounds: 
(1)  Insufficiency  of  the  evidence  to  Justify 
the  verdict ;  (2)  that  the  verdict  was  against 
law;  and  (8)  errors  in  law  occurring  at  t he- 
trial.  The  motion  was  heard  and  submitted 
on  the  17th  day  of  October,  and  on  the  28th 
day  of  that  month  was  overruled.  On  the 
19th  day  of  December  the  plaintiff  In  writing 
petitioned  and  moved  "the  court  to  grant  * 
rehearing  and  reargument  of  plaintiffs  mo- 
tion for  a  new  trial  herein  on  the  following 
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grounds:  (1)  The  court  erred  in  refusing  and 
denying  said  motion ;  and  (2)  in  determining 
said  motion  for  a  new  trial  the  court  at- 
tached undue  weight  to  the  verdict  of  the 
jury,  and  failed  to  sufficiently  appreciate  the 
extent  of  the  court's  discretion  and  function 
with  respect  to  the  weight  of  the  evidence." 
The  defendant,  on  the  21st  day  of  December, 
filed  a  motion  to  strike  plaintiff's  petition 
for  want  of  jurisdiction  to  entertain  it  The 
motion  to  strike  was  denied,  and  on  the  26th 
day  of  December  the  petition  was  submitted, 
which,  on  the  3d  day  of  June,  1909,  was  al- 
so denied.  At  that  time  final  judgments  ren- 
dered by  the  district  court  on  appeals  from 
the  city  court  were  appealable  when  the 
amount  in  controversy  exceeded  $100.  On 
the  4th  day  of  November,  1909,  the  plaintiff 
took  an  appeal  from  the  judgment  rendered 
in  the  district  court  He  claims  that  the 
judgment  was  appealable  and  became  final 
on  the  3d  day  of  June,  1909,  when  the  peti- 
tion for  rehearing  was  denied.  The  motion 
to  dismiss  the  appeal  is  on  the  ground  that 
the  appeal  was  not  taken  within  time. 

We  will  assume  when  the  appeal  was  tak- 
en the  judgment  was  appealable.  The  gen- 
eral statute  permits  an  appeal  from  final 
judgments  of  the  district  court  to  the  Su- 
preme Court  within  six  months  from  the 
entry  of  the  judgment  It  has  been  held  a 
number  of  times  in  this  jurisdiction  that  a 
judgment  is  not  final  while  a  motion  for  a 
new  trial  made  within  the  time  allowed  by 
law  Is  pending  and  undisposed  of,  and  that 
an  appeal  may  be  taken  within  six  months 
after  the  overruling  of  such  a  motion  for  a 
new  trial.  Here  the  Judgment  was  render- 
ed and  entered  on  the  22d  day  of  September, 
1908.  A  motion  for  a  new  trial  was  made 
on  the  25th,  and  overruled  on  the  28th  day 
of  October,  1908  If  the  judgment  then  be- 
came final,  it  is  clear  that  the  appeal,  not 
taken  until  the  4th  day  of  November,  1909, 
more  than  a  year  thereafter,  was  not  with- 
in time.  But  the  plaintiff  urges  that  the  final- 
ity of  the  judgment  was  suspended  by  the 
subsequent  filing  of  his  motion  or  petition 
for  a  rehearing  and  until  the  overruling  of 
It  on  the  3d  day  of  June,  1909.  We  think 
the  district  court  had  not  the  power  to  en- 
tertain such  a  motion.  It  is  unknown  to 
our  practice.  In  California,  where  the  prac- 
tice relating  to  new  trials  is  similar  to  ours, 
it  has  been  firmly  established  that  the  court 
has  no  power  to  reopen  the  question  of  grant- 
ing or  denying  a  motion  for  a  new  trial  aft- 
er disposing  of  it  Holtum  v.  Greif,  144  Cal. 
521,  78  Pac.  11;  Carpenter  v.  Superior  Ct, 
75  Cal.  596,  19  Pac.  174;  Egan  v.  Egan,  90 
Cal.  15,  27  Pac.  22;  Lang  v.  Superior  Ct, 
71  Cal.  491,  12  Pac.  306,  416;  Coombs  v. 
Hibberd,  43  Cal.  452. 

In  the  first  case  the  court  said:  "The  ques- 
tion, then,  Is  as  to  the  power  of  the  trial 
court  to  vacate  an  order  granting  or  deny- 
ing a  new  trial  after  it  has  once  been  reg- 


ularly made  and  entered.  The  decisions  of 
this  court  are  numerous  and  uniform  to  the 
effect  that  a  judgment  or  order  once  regular- 
ly entered  can  be  reviewed  and  set  aside 
only  in  the  modes  prescribed  by  statute.  If 
they  have  been  entered  prematurely,  or  by 
inadvertence,  they  may  be  set  aside  on  the 
proper  showing  (Odd  Fellows'  Sav.  Bank  v. 
Deuprey,  66  Cal.  170  [4  Pac.  1173],  and  cases 
cited),  and,  if  the  order  as  entered  is  not 
the  order  as  made,  the  minutes  may  be  cor- 
rected so  as  to  make  them  speak  the  truth 
(Garoutte  v.  Haley,  104  Cal.  407  [88  Pac. 
194],  and  cases  cited) ;  but  subject  to  these 
exceptions  the  order  is  reviewable  only  on 
appeal,  and,  the  decision  of  the  trial  court 
having  been  once  made  after  regular  submis- 
sion of  the  motion,  its  power  is  exhausted- 
it  is  functus  officio."  In  the  second  case  it 
was  said:  "The  foundation  of  this  role  Is 
that  the  modes  in  which  a  decision  may  be 
reviewed  are  prescribed  by  statute,  and  the 
courts  are  not  at  liberty  to  substitute  other 
modes  In  their  place."  The  same  rule  also 
prevails  In  Nevada  (Crosby  v.  North  Bonan- 
za M.  Co.,  23  Nev.  70,  42  Pac  583) ;  in  Wash- 
ington (Coyle  v.  Seattle  Electric  Co.,  31 
Wash.  181,  71  Pac.  733;  Burnham  v.  Spo- 
kane Mer.  Co.,  18  Wash.  207,  51  Pac  363); 
in  Oklahoma  (Lookabaugh  v.  Cooper,  5  OkL 
102,  48  Pac.  99) ;  in  Wisconsin  (Rogers  v. 
Hoenlg,  46  Wis.  361,  1  N.  W.  17) ;  in  Sooth 
Dakota  (Jeansch  v.  Lewis,  1  S.  D.  609,  48 
N.  W.  128);  in  Georgia  (Wimpy  v.  Giakin, 
76  Ga.  41) ;  and  In  Kentucky  (Houston  v. 
Kldwell,  14  S.  W.  377,  12  Ky.  Law  Rep.  386). 
A  different  rule  seems  to  prevail  in  Nebras- 
ka (Snow  v.  Vandeveer,  33  Neb.  735,  51  K. 
W.  127) ;  in  Ohio  (Huber  Mfg.  Co.  v.  8weny, 
57  Ohio  St  169,  48  N.  B.  879);  and  in  Texas 
(Watson  v.  Williamson  [Tex,  Civ.  App.]  76 
S.  W.  793).  According  to  some  of  these  deci- 
sions, a  second  application  for  a  new  trial 
may  be  made  within  the  term  in  which  the 
judgment  was  rendered,  when  it  is  based 
on  grounds  not  Included  in  the  first  applica- 
tion, and  satisfactory  reasons  given  for  the 
omission.  The  plaintiff,  however,  did  not 
proceed  on  the  theory  of  a  second  applica- 
tion based  on  new  grounds,  but  on  the  theory 
of  a  rehearing  and  a  resubmission  of  the 
grounds  already  passed  upon  and  adjudged 
on  the  first  application.  We  do  not  find  in 
any  of  the  cases,  except  Huber  Mfg.  Co.  v. 
Sweny,  where  the  second  application  was  a 
mere  petition  for  a  rehearing  of  the  grounds 
passed  on  on  the  first  application. 

We  need  not  stop  to  consider  to  what  ex- 
tent the  decisions  of  the  cases  last  named 
may  have  been  Influenced  by  statutes  or  a 
practice  different  from  ours,  for  the  role  an- 
nounced by  the  California  court  is  more  In 
harmony  with  principles  already  enunciated 
by  this  court  that  to  Invoke  the  Jurisdiction 
of  the  court  to  entertain  a  motion  for  a 
new  trial  the  motion  must  be  made  within 
the  time  allowed  by  statute  or  enlarged  by 
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the  court  (Felt  t.  Cook,  81  Utah,  299,  87 
Pac.  1092),  and  that  the  court  Is  without  au- 
thority, after  the  expiration  of  such  time,  to 
even  permit  an  amendment  of  a  notice  of 
motion  for  a  new  trial  by  adding  thereto  a 
new  and  independent  ground  therefor  (Blue 
Creek  Land  &  Live  Stock  Co.  v.  Anderson, 
85  Utah,  61,  99  Pac.  444).  Stress  is  laid  on 
the1  fact  that  the  judgment  in  the  district 
court  was  rendered  on  an  appeal  from  an 
inferior  court  Upon  that  it  is  asserted  that 
the  power  to  rehear  a  cause  is  inherent  in 
every  appellate  court  In  the  first  place, 
the  appeal  was  not  a  mere  proceeding  to 
review  and  correct  errors.  It  required  a 
trial  de  novo  on  the  merits  in  the  same  man- 
ner as  actions  originally  commenced  in  the 
district  court.  The  practice  and  procedure 
with  respect  to  motions  for  a  new  trial  in 
the  district  court  are  the  same  in  cases  there 
tried  de  novo  on  appeals  from  inferior  courts 
as  in  cases  originally  commenced  in  the  dis- 
trict court  In  the  next  place,  the  power  of 
the  district  court  to  rehear  and  re-examine 
the  cause  was  once  invoked  by  plaintiff's 
first  application  for  a  retrial.  After  the  ap- 
plication was  denied,  to  then  also  permit  a 
petition  to  rehear  and  re-examine  the  order 
denying  the  motion  is  in  effect  to  allow  the 
limited  time  within  which  a  motion  for  a 
new  trial  may  be  made  to  be  enlarged  and 
to  render  the  proceedings  after  judgment  in- 
terminable. There  must  be  some  point  where 
litigation  in  the  lower  court  terminates,  and 
the  losing  party  turned  over  to  the  appellate 
court  for  redress.  Coombs  v.  Hlbberd,  supra. 
We  think  the  district  court  was  without  Ju- 
risdiction to  entertain  the  application  for 
the  rehearing;  that  the  Judgment  became 
final  when  the  court,  on  the  28th  day  of  Oc- 
tober, 1908,  denied  the  motion  for  a  new 
trial ;  and  that  the  appeal  taken  on  the  4th 
day  of  November,  1909,  was  therefore  too 
late. 

The  appeal  is  dismissed,  and  the  judgment 
of  the  district  court  affirmed,  with  costs. 

FRICK,  C.  J.,  and  McCARTT,  J.,  concur. 


CARTER  v.  WEST. 

(Supreme  Court  of  Utah.    Jan.  23,  1911.) 

Usubt  (J  100*)— Application  of  Payments. 

A  recovery  for  money  loaned  witl  be  de- 
nied as  unconscionable,  where  there  has  been 
repaid  a  sum  amounting  to  the  principal  and 
15  per  cent  per  annum  interest  notwithstand- 
ing a  contract  for  more  than  5  per  cent  per 
month  interest 

(Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  SI  219-234;  Dec  Dig.  §  100.*] 

Appeal  from  District  Court,  Third  Dis- 
trict ;  T.  D.  Lewis,  Judge. 

Action  by  W.  C.  Carter  against  Mrs.  B.  E. 
West    Judgment  for  plaintiff.  Defendant 


appeals.  Reversed  and  remanded,  with  di- 
rections. 

M.  J.  Sheckell  and  E.  A.  Walton,  for  ap- 
pellant   A.  B.  Sawyer,  for  respondent 

STRAUP,  J.  This  is  a  suit  on  a  promis- 
sory note  and  for  the  foreclosure  of  a  chattel 
mortgage  given  to  secure  it  It  is  alleged  in 
the  complaint  that  the  note  was  executed 
on  the  26th  day  of  March,  1907,  for  $201.30, 
payable  on  the  26th  day  of  December  fol- 
lowing, with  interest  at  the  rate  of  $9.05 
per  month,  and  interest  on  Interest  at  the 
rate  of  10  per  cent,  per  montb.  It  was  also 
alleged  in  the  complaint  that  various  month- 
ly and  semimonthly  payments  of  Interest  had 
been  made  from  April,  1907,  to  October, 
1908,  amounting  to  about  $145.  It  was  fur- 
ther alleged  that  there  was  still  due  on  the 
note  the  sum  of  $218,  for  which  amount, 
and  for  an  attorney's  fee,  judgment  and  fore- 
closure was  prayed. 

It  was  alleged  in  the  answer  and  found  by 
the  court  that  the  note  sued  on  was  given  as 
a  renewal  of  a  number  of  smaller  notes 
theretofore  executed  by  the  defendant  to  the 
plaintiff  In  1906  and  1907;  that  the  total 
amount  of  money  received  by  the  defendant 
on  account  of  all  of  the  notes,  including  the 
one  sued  on,  was  $142.70;  and  that  the  de- 
fendant paid  to  the  plaintiff  in  1906,  1907, 
and  1908,  on  account  of  all  of  such  notes, 
the  sum  of  $220.60.  That  Is.  the  court  found 
that  in  1906  and  1907  the  defendant  at  vari- 
ous times  borrowed  from  the  plaintiff,  in 
the  aggregate,  the  sum  of  $142.70,  and  in 
1906,  1907,  and  1908.  had  paid  to  the  plain- 
tiff on  account  thereof  the  sum  of  $220.60. 
Notwithstanding  such  findings,  the  court  ren- 
dered a  judgment  in  favor  of  the  plaintiff 
and  against  the  defendant  in  the  sum  of 
$230.35,  and  an  attorney's  fee,  and  ordered 
the  mortgaged  property  sold  in  satisfaction 
thereof.  In  doing  so  the  court  allowed  the 
plaintiff  about  $308  interest  for  the  use 
of  $142.70,  for  a  period  of  about  3%  years,  or 
at  the  rate  of  about  60  per  cent,  per  annum. 
We  think  this  Is  unconscionable.  The  court 
also  found  that  the  defendant  was  a  woman 
of  but  little  business  experience,  of  no  edu- 
cation, unable  to  read,  and  who  could  only 
write  her  name.  • 

From  the  payments  made  by  the  defendant 
the  pfaintiff  received  the  full  amount  of  mon- 
ey loaned  to  the  defendant  and  Interest  at 
the  rate  of  15  per  cent  per  annum.  We 
think  the  debt  was  fully  paid. 

The  Judgment  of  the  court  below  is  there- 
fore reversed,  and  the  cause  remanded  to  the 
district  court,  with  directions  to.  enter  con- 
clusions of  law  and  a  Judgment  on  the  find- 
ings discharging  the  debt  and  the  mortgage, 
requiring  the  plaintiff  to  surrender  the  note 
and  mortgage  for  cancellation,  and  that  they 
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be  canceled.   The  defendant  la  given  costs 
In  this  court  and  in  the  court  below. 
It  is  so  ordered. 

FRICK  and  McCARTY,  JJ.,  concur. 


ROBINSON  t.  DISTRICT  COURT  OF  SEC- 
OND JUDICIAL  DIST.  IN  AND  FOR 
WEBER  COUNTY. 

(Supreme  Court  of  Utah.    Jan.  23,  1911.) 
Courts  (|  207*)— Supbemx  Court— Cebtioba- 

bi— constitutionai.  pbovision. 

Comp.  Laws  1907,  i  2630,  provide*  that 
certiorari  may  be  granted  by  the  Supreme 
Court,  or  by  a  district  court,  or  a  judge  thereof, 
in  certain  cases.  Const  art.  8,  |  4,  provides 
that  the  Supreme  Court  shall  have  original  ju- 
risdiction to  issue  writs  of  mandamus,  certiora- 
ri, prohibition,  quo  warranto,  and  habeas  cor- 
pus, and  each  justice  shall  have  power  to  issue 
writs  of  habeas  corpus.  Held,  tbat  the  Su- 
preme Court,  and  not  a  justice  thereof,  is  au- 
thorized to  issue  writs  of  certiorari,  and  if  the 
statute  in  terms  confers  such  power  on  a  jus- 
tice of  that  court  it  must  give  way  to  the  Con- 
stitution. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  I  766;  Dec  Dig.  f  207.*] 

Certiorari  by  the  People,  on  the  relation 
of  Brlgham  M.  Robinson,  to  require  the 
Judge  of  the  District  Court  of  Weber  County 
to  certify  the  record  of  certain  proceedings. 
Writ  denied. 

T.  D.  Johnson,  Willis  ft  De  Vine,  H.  H. 
Henderson,  and  John  C.  Davis,  for  petitioner. 
Maginnis  &  Maglnnls,  A.  G.  Horn,  and  Hal- 
verson  ft  Pratt,  for  respondent 

PER  CURIAM.  The  petitioner,  in  cham- 
bers, applied  to  a  justice  of  this  court  for 
a  writ  of  certiorari,  directed  to  the  judge  of 
the  district  court  of  Weber  county,  requiring 
him  to  certify  to  this  court  the  record  of 
certain  proceedings  set  forth  in  the  applica- 
tion. The  writ  on  behalf  of  this  court  was 
so  issued  by  such  justice.  On  return  day  a 
motion  was  made  to  quash  the  writ  on  the 
ground  that  the  Supreme  Court  only,  and  not 
a  member  or  justice  thereof,  could  properly 
issue  such  a  writ  Until  recently  it  had  been 
the  practice  since  statehood  for  a  justice  of 
this  court  to  issue  such  writs  under  such  cir- 
cumstances. The  stagite  (Comp.  Laws  1907, 
i  3630)  provides  that  a  writ  of  certiorari 
"may  be  granted  by  the  Supreme  Court  or 
by  a  district  court,  or  a  Judge  thereof,  when 
an  inferior  tribunal,  board,  or  officer  exer- 
cising judicial  functions"  has  exceeded  juris- 
diction. It  was  assumed  by  the  justice  is- 
suing the  writ,  as  had  theretofore  been  as- 
sumed, that  the  statute  conferred  authority 
upon  him  to  issue  the  writ 

Our  attention,  however,  is  called  to  the 
provisions  of  Const  f  4,  art  8,  which  pro- 
vides that  "the  Supreme  Court  shall  have 
original  Jurisdiction  to  issue  writs  of  man- 


damus, certiorari,  prohibition,  quo  warranto 
and  habeas  corpus.  Each  of  the  justices 
shall  have  power  to  Issue  writs  of  habeas  cor- 
pus, to  any  part  of  the  state,  upon  petition 
by  or  on  behalf  of  any  person  held  In  actual 
custody  and  may  make  such  writs  returnable 
before  himself  or  the  Supreme  Court,  or 
before  any  district  court  or  Judge  thereof 
in  the  state."  Under  this  provision  we  think 
the  Supreme  Court  and  not  a  justice  there- 
of, Is  authorized  to  issue  a  writ  of  certiorari, 
and  If  the  statute  in  terms  confers  such  a 
power  on  a  justice  of  this  court  it  must  give 
way  to  the  Constitution.  The  writ,  therefore, 
will  be  quashed,  and  the  attempted  order 
heretofore  made  staying  proceedings  in  the 
district  court  vacated. 

At  the  hearing  we,  with  the  consent  of  the 
parties,  announced  that  we  would  regard  the 
affidavit  or  petition  heretofore  presented  as 
an  application  to  the  court  for  a  writ  We 
are  of  the  opinion  that  the  facts  stated  there- 
in are  not  sufficient  to  entitle  the  petitioner 
to  a  writ 

The  order  for  the  writ  is  therefore  denied. 


McMILLAN  et  ah  v.  WHITLEY. 
(Supreme  Court  of  Utah.    Jan.  23,  1911.) 

1.  Limitation  of  Actions  (|  24*)— Actions 
Founded  on  *'WBiTTKf  Instbumxntb." 

The  obligation  of  one  of  several  persons 
uniting  in  the  purchase  of  corporate  stock  un- 
der a  contract  stipulating  that  each  of  them 
shall  be  interested  in  the  proportion  that  the 
number  of  shares  subscribed  for  by  him  bears  to 
the  total  number,  and  that  each  shall  share  in 
the  profits  and  losses  hi  the  same  proportion,  is 
contractual,  and  where  the  stock  is  purchased 
in  accordance  with  the  contract  and  within  the 
time  specified,  his  obligation  to  pay  his  pro- 
portionate share  is  founded  on  a  written  instru- 
ment within  Comp.  Laws  1907,  |  2875,  subd. 

2,  limiting  actions  founded  on  written  instru- 
ments. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  ||  112-117;  Dec  Dig.  I 
24.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7544-7647.] 

2.  Joint  Advbrtubkb  (|  4*)— Construction 
op  Contract— Rights  or  Parties. 

A  contract  whereby  several  persons  unite 
In  the  purchase  and  sale  of  corporate  stock,  for 
a  period  of  three  months,  whereby  each  shall  be 
interested  in  the  proportion  that  the  number  of 
shares  subscribed  for  by  him  bears  to  the  total 
number  of  shares,  and  whereby  each  shall  share 
in  the  profits  and  losses  in  the  same  proportion, 
and  whereby  the  managers  may  sell  the  shares 
for  default  of  payment  of  the  proportionate 
share,  authorises  the  managers  to  sell  the  inter- 
est of  a  defaulting  person,  and  thus  cut  him 
off  from  further  participation  in  the  profits,  but 
the  right  to  sell  is  for  the  benefit  of  the  man- 
agers who  may  carry  the  account  of  any  de- 
faulting person  and  thereby  permit  him  to  con- 
tinue bis  Interest  and  where  this  is  done  he 
must  pay  for  his  proportionate  share  of  the 
stock  purchased,  not  exceeding  the  amount  sub- 
scribed by  him. 

[Ed.  Note.-r-For  other  cases,  see  Joint  Ad- 
ventures, Cent  Dig.  If  8-6;  Dec  Dig.  |  4.*] 
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said  pool,  in  the  proportion  that  the  number 
of  8b ares  subscribed  for  by  him,  or  them 
bears  to  the  total  number  of  shares"  which 
were  placed  in  said' pool,  and  each  one  of  the 
interested  parties  "shall  share  in  the  profits 
and  losses  of  the  pool  In  the  same  proportion 
except  as  Is  otherwise  provided  in  article 
third  hereof;  that  each  one  of  the  parties 
of  the  second  part  "may,  and  at  the  request 
of  the  parties  of  the  first  part  shall,  at  any 
time,  or  from  time  to  time,  take  up  and  pay 
for  his  or  their  said  proportion  of  the  said 
shares  that  the  pool  may  then  own";  that  "If 
any  of  the  parties  of  the  second  part  shall 
arrange  to  have  his  or  their  proportion  of 
the  pool's  stock  carried  by  parties  of  the 
first  part,  then  he  or  they  severally  agree, 
from  time  to  time  and  at  any  time,  to  deposit 
with  the  parties  of  the  first  part  such  mar- 
gin in  cash  as  the  parties  of  the  first  part 
may  require." 

Article  third  of  the  agreement  reads  as 
follows:  "In  case  any  of  the  parties  of  the 


second  part  shall  fail  to  take  up  and  pay  for 
his  or  their  said  proportion  of  the  pool's 
stock,  after  request  of  the  parties  of  the  first 
part,  as  above  provided,  or  shall  fail  to  de- 
posit with  the  parties  of  the  first  part  sat- 
isfactory margin,  as  above  provided,  the  par- 
ties  of  the  first  part,  as  managers  of  the 
pool,  shall  have  the  right  to  sell  the  shares 
then  held  for  his  or  their  account,  without 
any  further  demand  on,  or  consent  of  such 
party  of  the  second  part,  at  any  broker's 
board  or  at  public  or  private  sale,  and  shall 
not  be  accountable  to  such  party  of  the  sec- 
ond part  for  any  loss  resulting  from  such 
sale,  and  at  any  such  public  sale  they  are  au- 
thorized to  become  the  purchasers  of  such 
shares,  or  any  thereof.  Any  loss  resulting 
from  such  sale  of  the  shares  held  for  ac- 
count of  any  such  party  of  the  second  part 
in  default,  as  above  mentioned,  shall  be 
borne  not  by  the  pool,  but  by  such  party  In 
default  exclusively.  Upon  any  such  default 
as  aforesaid,  the  parties  of  the  first  part 
shall  have  the  right  to  exclude  the  party  so 
In  default  from  all  further  interest  and  par- 
ticipation in  the  said  pool,  and  in  such  event 
the  proportionate  interests  and  shares  of  the 
remaining  parties  of  the  second  part  in  the 
pool's  stock  shall  be  correspondingly  modi- 
fied." 

That  "the  parties  of  the  first  part  shall  be 
managers  of  the  said  pool  and  may  be  in- 
terested as  parties  of  the  second  part  to  this 
agreement";  that  the  purchase  and  sale  of 
shares  of  stock  is  to  be  in  the  hands  of  said 
managers  and  "all  stock  purchased  or  sold 
for  account  of  the  pool  may  be  at  any  time  or 
times  repurchased  or  resold,  provided  that 
the  total  limit  of  the  pool  be  not  thereby  ex- 
ceeded"; that  the  "pool  shall  continue  in 
force  for  three  months  from  the  date  here- 
of, unless  previously  dissolved  by  notice  in 
writing  from  [those]  in  interest" 

The  total  number  of  shares  that  were  au- 
thorized to  be  purchased  for  said  pool,  and 
the  number  each  one  of  the  individuals  to 
said  agreement  might  become  liable  for  un- 
der said  agreement,  is  as  follows:  Simon 
Bamberger,  1,250  shares;  F.  J.  Hagenbarth 
(respondent),  1,000  shares;  H.  O.  McMillan 
(respondent),  J.  Barnett,  W.  H.  Dickson,  and 
C.  W.  Whitley  (appellant)  250  shares  each, 
making  a  total  that  could  be  purchased  for 
the  pool  of  3,250  shares. 

The  respondents,  as  managers  of  said  pool, 
proceeded  to  act  under  the  terms  of  said 
agreement,  and  between  the  15th  and  30th 
days  of  March,  1903,  purchased,  2,185  shares 
of  stock  all  told;  and  between  April  16th  and 
30th  they  sold  a  total  of  200  shares  for  ac- 
count of  said  pool.  This  left  a  large  amount 
of  stock  in  the  pool,  when,  under  the  terms 
of  the  agreement,  it  was  closed,  of  which  the 
appellant's  proportion  was  153  shares.  The 
fact  is  undisputed  that  one  of  the  managers 
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of  the  pool,  some  time  after  the  30th  day  of 
March  and  before  the  15th  day  of  June,  1903, 
gave  appellant  personally  a  statement  show- 
ing the  condition  of  the  pool  and  the  amount 
owing  by  appellant  to  it  for  stock  thereto- 
fore purchased.  No  further  notice  seems  to 
hare  been  served  on  appellant  until  April, 
1904,  when  he  was  again  Informed  of  the 
state  of  the  pool,  the  number  of  shares  there- 
in, and  the  amount  of  his  Indebtedness  there- 
to. Again,  before  this  action  was  commenc- 
ed, a  statement  showing  the  disbursements 
and  earnings  of  the  pool  was  given  him  and 
the  amount  claimed  to  be  due  from  him  to 
the  pool  was  demanded  from  him  by  re- 
spondents as  managers  of  said  pool. 

The  action  is  based  on  substantially  the 
foregoing  agreement  and  transactions  had 
pursuant  thereto,  all  of  which,  in  effect,  is 
made  to  appear  from  the  complaint  The  case 
was  tried  to  the  court  without  a  jury,  which 
resulted  in  findings  and  Judgment  in  favor  of 
respondents  for  the  amount  found  due  from 
appellant  to  them  for  the  153  shares  which 
were  left  In  the  pool  by  appellant  While 
the  specific  assignments  of  error  are  quite 
numerous  and  are  discussed  at  length  in  ap- 
pellant's brief,  yet  in  view  of  appellant's  the- 
ory, we  think  two,  and  only  two,  questions 
arise  in  the  case:  (1)  Was  the  cause  of  ac- 
tion sued  on  barred  by  virtue  of  our  statute 
when  this  action  was  commenced?  and,  (2) 
if  not,  Is  the  appellant  liable  under  the  terms 
of  the  written  agreement  which  we  have  set 
forth  for  the  cost  price  of  the  153  shares  of 
stock  which  were  purchased  for  account  of 
the  pool  as  his  proportion  of  the  shares  and 
which  appellant  neither  received  nor  paid 
for? 

No  claim  is  made  that  the  so-called  pool 
is  illegal,  and  we  shall  therefore  treat  it  as 
legal  and  enforceable.  Subdivision  2  of  sec- 
tion 2875,  Coinp.  Laws  1907,  provides  that 
"an  action  upon  any  contract,  obligation,  or 
liability  founded  upon  an  Instrument  of  writ- 
ing" must  be  commenced  within  six  years 
from  the  time  the  cause  of  action  accrued. 
Appellant  contends  that  the  foregoing  stat- 
ute does  not  apply  to  the  cause  of  action  in 
question  because  the  liability,  if  any,  is  not 
founded  on  a  writing.  A  mere  cursory  ref- 
erence to  the  writing,  the  material  parts  of 
which  we  have  set  forth,  in  our  Judgment 
discloses  that  each  of  the  parties  thereto  as- 
sumed certain  obligations  and  agreed  to  do 
certain  things,  one  of  which  was,  that  each 
would  pay,  or  cause  to  be  paid,  to  the  pool 
managers  the  purchase  price  of  certain  shares 
of  stock,  not  exceeding  a  stipulated  number, 
if  purchased  for  the  purpose  and  within  the 
time  specified  in  the  writing.  The  undisput- 
ed evidence  is  to  the  effect  that  the  shares  of 
stock  mentioned  in  the  agreement  were  pur- 
Chased,  that  this  was  done  in  accordance 
with  its  stipulations  and  for  the  purpose 
contemplated,  and  within  the  time  specified. 
Under  the  terms  of  the  agreement  purchases 
of  stock  could  have  been  made  at  any  time 


up  to  the  15th  day  of  June,  1903.  The  last 
purchase,  however,  was  in  fact  made  on  the 
30th  day  of  March,  1903.  From  the  evidence 
it  is  manifest  that  the  transactions  under 
the  agreement  were  conducted  by  respond- 
ents with  reasonable  diligence  and  prudence. 
If,  therefore,  we  should  assume  appellant's 
theory  to  be  the  correct  one,  namely,  that 
the  cause  of  action  sued  on  accrued  on  the 
date  when  the  last  purchase  of  stock  was 
made  under  the  agreement  yet  if  the  cause 
of  action  is  one  which  is  founded  upon  a 
writing,  then  the  cause  of  action  would  not 
have  been  barred  when  this  action  was  com- 
menced. We  think  it  must  be  conceded  that 
this  action  is  founded  upon  a  writing.  That 
it  was  commenced  on  the  15th  day  of  May, 
1908  Is  beyond  dispute.  That  the  last  pur- 
chase of  stock  under  the  agreement,  as  we 
have  seen,  was  made  March  15,  1903;  that 
the  period  of  time  within  which  an  action 
may  be  commenced  is  fixed  in  the  foregoing 
statute,  when  founded  upon  obligations  in 
writing,  is  six  years,  hence  the  conclusion  is 
unavoidable  that  the  action  sued  on  was  not 
barred  when  this  action  was  commenced. 

This  brings  us  to  the  second  proposition, 
namely:  In  view  of  the  facts  and  circum- 
stances, is  appellant  liable  at  all  to  respond- 
ents upon  the  written  agreement?  His 
counsel,  in  substance,  contend  that  respond- 
ents cannot  recover  upon  the  written  agree- 
ment in  question  for  the  reason  that  they 
did  not  with  that  degree  of  promptness  and 
diligence  required  by  law,  either  dispose  of 
the  stock  or  advise  appellant  of  the  state  of 
the  account  with  respect  to  the  purchase  and 
sale  of  the  shares  of  stock  which  were  the 
subject-matter  of  the  written  agreement  and 
upon  which  this  action  is  alleged  to  be  bas- 
ed. It  is  in  effect  contended  that  it  was  the 
duty  of  respondents  to  forthwith  close  the 
pool  when  the  tinie  limit  had  arrived,  to 
promptly  inform  each  one  Interested  in  the 
pool  of  the  number  of  shares  purchased  and 
the  purchase  price  thereof,  and  to  demand 
payment  for  any  amount  due  by  any  one  of 
the  interested  parties,  and,  if  the  amount 
due  was  not  paid,  then  forthwith  to  dispose 
of  the  interest  of  the  one  in  default  credit 
his  account  with  the  receipts,  and  debit  it 
with  any  balance  due.  It  is  asserted  that 
any  one  of  the  parties  in  default  would  then 
be  liable  to  the  managers  of  the  pool  for  any 
balance  so  due,  Including  the  reasonable 
charges  and  expenses.  From  the  evidence  it 
is  made  to  appear  that  if  the  course  of  pro- 
cedure outlined  by  counsel  had  been  fol- 
lowed, and  the  stock  had  been  sold  on  the 
15th  day  of  June,  1903,  when  the  time  limit 
fixed  by  the  written  agreement  was  reached, 
or  if  it  had  been  sold  within  a  reasonable 
time  thereafter,  it  could  have  been  sold  for 
sufficient  to  pay  all  that  was  then  claimed  as 
owing  by  appellant  to  the  pool.  Counsel 
therefore  contend,  that  since  respondents 
failed  to  close  the  pool, "and  failed  to  sell 
appellant's  proportion  of  stock  for  his  ac- 
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count  and  to  apply  the  proceeds  of  such  sale 
upon  his  Indebtedness  to  the  pool,  therefore 
respondents  cannot  recover  the  purchase 
price  of  the  stock  from  appellant  In  this 
connection  it  is  urged  that  in  view  that  re- 
spondents do  not  in  their  complaint  set  forth 
that  they  had  complied  with  the  foregoing 
conditions,  therefore  the  complaint  is  de- 
fective in  substance,  and,  further,  that  since 
respondents  did  not  prove  by  any  competent 
evidence  that  they  had  discharged  the  duty 
required  of  them  as  aforesaid,  therefore  the 
conclusions  of  law  and  judgment  of  the  court 
are  erroneous.  We  cannot  yield  assent  to 
counsel's  contention.  We  can  find  nothing 
in  the  written  agreement  which  made  it  ob- 
ligatory upon  respondents  to  so  deal  with 
the  stock.  Under  the  terms  of  the  written 
agreement,  respondents,  no  doubt,  could  have 
sold  the  interest  of  any  defaulting  member 
and  thus  could  have  cut'  him  off  from  fur- 
ther participation  in  the  profits  of  the  pool, 
if  any  resulted.  As  we"  construe  the  agree- 
ment, however,  the  right  to  sell  the  shares 
of  a  defaulting  member  was  a  matter  that 
was  Inserted  in  the  agreement  for  the  benefit 
of  respondents  as  a  means  for  the  prompt  en- 
forcement of  the  obligations  assumed  by  the 
parties  to  the  agreement,  and  not  for  the 
benefit  of  the  defaulting  members,  except  as 
such  sales  of  stock  might  incidentally  bene- 
fit them  by  discharging  their  obligations  to 
the  managers  of  the  pool  to  the  extent  that 
the  proceeds  of  such  a  sale  would  discharge 
the  obligation  of  the  delinquent  member  to 
pay  for  the  stock.  The  respondents,  under 
the  agreement,  had  the  right  to  carry  the  ac- 
count of  any  of  the  members,  however,  and 
to  thus  permit  any  of  them  to  continue  their 
interest  in  the  pool,  and  if  this  course  was 
pursued  such  member  or  members  would, 
nevertheless,  be  obligated  to  pay  for  his  or 
their  proportion  of  the  stock  purchased,  not 
exceeding  the  amount  subscribed  for  by  each, 
unless  such  member  or  members  expressly 
directed  the  respondents,  as  managers  of  the 
pool,  to  sell  his  or  their  interest  therein  and 
to  apply  the  proceeds  to  the  payment  of  his 
or  their  obligations.  In  view  that  the  mar- 
ket price  of  the  stock  which  was  purchased 
under  the  agreement  fell,  and  continued  to 
do  so,  and  the  venture  entered  upon  and  con- 
templated by  the  agreement  proved  to  be 
anything  but  profitable — in  fact,  resulted  in 
considerable  loss  to  all  of  the  parties — does 
not  affect  their  legal  status  or  obligations. 
Had  the  venture  resulted  In  a  profit  under 
precisely  the  same  facts  and  circumstances 
in  so  far  as  respondents'  and  appellant's 
conduct  is  concerned,  he  could  have  success- 
fully claimed  his  share  of  such  profits.  This 
being  so,  we  can  see  no  legal  reason  which 
authorizes  us  to  permit  him  to  escape  from 
the  obligation  to  pay  for  his  proportion  of 
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the  stock  which  was  purchased  for  account 
of  the  pool.  Both  the  duty,  as  well  as  the 
rights,  of  all  the  interested  parties  were  de- 
fined by  the  written  agreement,  and  we  can- 
not see  wherein  the  respondents  have  failed 
to  comply  with  the  duties  imposed  upon 
them,  while,  upon  the  other  hand,  It  seems 
clear  to  us  that  the  appellant  has  failed  to 
comply  with  the  obligation  assumed  by  him. 
No  doubt,  In  view  that  the  price  of  the  stock 
declined,  and  continued  to  do  so,  respond- 
ents might  easily  have  averted  the  loss  to 
appellant  had  they  promptly  sold  his  por- 
tion of  the  stock  at  the  time  the  pool  was  to 
be  closed,  but  perhaps  no  one  could  have 
foreseen  that  the  stock  In  question  would 
decline  In  price  to  the  extent  that  it  did. 
and  that  such  decline  would  continue  as  it 
did.  But  be  that  as  It  may,  since  the  re- 
spondents have  fulfilled  their  part  of  the 
agreement  and  appellant  has  not,  there  is 
but  one  result  permissible  in  a  court  of  jus- 
tice, and  that  is,  to  require  him  also  to  dis- 
cbarge the  obligations  he  has  assumed.  If 
the  respondents  were  to  be  treated  as  mere 
stockbrokers  who  had  purchased  the  stock 
in  question  upon  the  order  of  appellant  and 
upon  a  broker's  margin,  We  think  that  un- 
der the  facts  and  circumstances  disclosed  by 
the  evidence  in  the  case  it  could  not  be  held 
that  under  the  general  rules  of  law  appli- 
cable respondents'  conduct  had  relieved  ap- 
pellant from  paying  for  his  proportion  of 
the  stock  purchased  for  account  of  the  pool 
under  the  agreement.  The  reciprocal  rights 
and  duties  of  a  principal  and  his  stockbroker 
are  clearly  stated  by  the  author  of  Mechein 
on  Agency  in  section  036,  and  again  refer- 
red to  in  section  955.  The  relations  exist- 
ing between  respondents  and  appellant  un- 
der the  agreement  in  question,  in  essence 
and  effect,  were  the  same  as  those  outlined 
by  Mr.  Mechem  in  the  sections  referred  to. 
Under  the  law  as  there  stated  we  think 
appellant  would  be  clearly  liable  for  the 
amount  sued  for  in  this  action,  and  hence 
he  must  be  held  so  under  the  agreement  In 
question. 

From  what  we  have  said  It  follows  that 
the  contentions  of  appellant's  counsel  can- 
not be  sustained.  It  further  followB  that 
for  the  reasons  hereinbefore  stated,  coun- 
sel's objections  to  the  complaint,  and  to  the 
findings  of  the  court,  are  immaterial,  and,  in 
view  that  counsel's  theory  of  the  case  can- 
not prevail,  the  findings  of  the  court  are  suf- 
ficient to  sustain  the  Judgment  Nor,  in 
view  of  the  conclusions  we  have  reached,  is 
it  necessary  to  further  discuss  any  of  the 
other  assignments  of  error. 

The  judgment  therefore,  should  be,  and 
it  accordingly  is,  affirmed,  with  costs  to  re- 
spondents. 

McCAItTY  and  STRAUP,  JJ.,  concur. 
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BRUNO  r.  MAD  SON  et  al. 

(Supreme  Court  of  Utah.   Feb.  9,  1911.) 

Taxation  (I  686*) — Oebtotoate  or  Salb— 
Tuck  fob  Issuance. 

Comp.  Laws  1907,  |  2623,  provides  that 
on  a  sale  of  land  for  taxes,  the  treasurer  shall 
execute  and  deliver  to  the  purchaser  a  certif- 
icate of  sale,  and  by  section  2621  the  treasur- 
er is  required  to  keep  a  book  in  which  he  shall 
enter  the  matters  enumerated  in  a  certificate  of 
sale.  Held  that,  where  land  was  sold  for  taxes 
for  the  year  1901,  a  tax  certificate  issued  there- 
for was  not  invalid  because  issuance  of  it  was 
delayed,  so  that  it  was  upon  a  form  not  printed 
until  1904. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  |  686.*] 

Appeal  from  Seventh  District;  A.  H. 
ChristenBen,  Judge. 

Action  by  Dominic  Bruno  against  Neil 
Madson  and  another.  From  a  decree  In  fa- 
vor of  defendants,  complainant  appeals.  Af- 
firmed. 

Weber  ft  Olson,  for  appellant  King  ft 
King,  for  respondents. 

FRICE,  C.  J.  Appellant,  as  the  alleged 
owner,  brought  this  action  against  the  re- 
spondents pursuant  to  Comp.  Laws  1907,  § 
3511,  to  determine  their  adverse  claim,  and 
to  quiet  the  title  to  certain  real  estate  de- 
scribed in  the  complaint  as  Jot  11,  block  10, 
in  the  town  of  Schofield,  Carbon  county, 
Utah.  The  respondents  answered  the  com- 
plaint, and  after  denying  appellant's  alleged 
ownership  averred  that  they  were  the  own- 
ers and  entitled  to  the  possession  of  said 
property.  They  further  averred  that  the  real 
estate  In  question  had  been  duly  and  regular- 
ly assessed  for  taxation  for  the  year  1901; 
that  the  taxes  so  assessed  against  said  prop- 
erty had  not  been  paid,  and  that  said  prop- 
erty had  been  duly  sold  for  taxes  for  the 
year  aforesaid ;  that  no  redemption  had  ever 
been  made  from  said  tax  sale,  and  that  a  tax 
deed  had  been  duly  and  regularly  Issued  by 
the  proper  officer  of  Carbon  county,  Utah, 
to  the  respondents  by  which  said  real  es- 
tate had  been  duly  conveyed  to  them.  The 
appellant  in  his  reply  in  effect  denied  the 
facts  averred  in  the  foregoing  answer.  There 
was  a  -trial  to  the  court  without  a  jury.  The 
court  in  substance  found  the  facta  as  they 
were  alleged  in  respondents'  answer  and  en- 
tered a  decree  adjudging  them  to  be  the 
owners  of  the  real  estate  in  question  by  vir- 
tue of  the  tax  deed  aforesaid. 

The  only  question  presented  by  appellant 
for  determination  on  this  appeal,  and  which 
arose  at  the  trial  of  the  case,  is  in  substance 
as  follows:  Respondents  in  making  proof  in 
support  of  their  tax  deed  produced  a  certifi- 
cate of  sale  which  they  offered  in  evidence 
as  evidence  of  the  sale,  to  which  appellant's 
counsel  objected  upon  the  sole  ground  that 
the  proffered  certificate  had  not  been  made, 
signed  and  delivered  by  the  county  treasurer 


of  Carbon  county,  Utah,  In  conformity  to 
Comp.  Laws  1907,  |  2623.  The  court  over- 
ruled the  objection,  and  counsel  preserved 
their  exception,  and  now  Insist  that  the  evi- 
dence is  insufficient  to  sustain  a  flying  that 
the  certificate  of  sale  was  issued  as  provid- 
ed in  said  section.  Said  section,  so  far  as 
material  here,  is  as  follows :  "When  real  es- 
tate is  sold  for  taxes,  the  treasurer  shall 
make  out,  sign,  and  deliver  to  the  purchaser 
of  any  real  property  sold  for  the  payment  of 
taxes  as  aforesaid  a  certificate  of  sale,  de- 
scribing the  property  on  which  the  taxes  and 
costs  were  paid  by  the  purchaser,  as  the 
same  was  described  in  the  record  of  sales, 
and  also  how  much  and  what  part  of  each 
tract  or  lot  was  sold,  and  stating  the  amount 
of  each  kind  of  tax  and  costs  for  each  tract 
or  lot  for  which  the  same  was  sold,  as  de- 
scribed in  the  record  of  sales,  and  that  pay- 
ment has  been  made  therefor." 

The  section  provides,  further,  that  if  at  the 
sale  any  person  shall  bid  and  pay  the  treasur- 
er the  amount  of  the  taxes  and  costs  he  shall 
deliver  to  the  auditor  of  the  county  a  cer- 
tificate of  sale  as  stated  above,  and  in  such 
event  the  county  is  deemed  the  purchaser. 
Section  2621  provides  that  the  treasurer  shall 
keep  a  book  in  which  he  shall  enter  the  mat- 
ters enumerated  above  and  which  is  termed 
the  "record  of  sales"  in  section  2623  afore- 
said. The  form  of  certificate  is  also  given 
in  said  section. 

At  the  trial  respondents  produced  a  certif- 
icate of  sale  which,  in  both  form  and  sab- 
stance,  conformed  to  the  statute.  Counsel 
for  appellant,  however,  contended  that  the 
certificate  produced  and  admitted  in  evidence 
was  not  made  and  signed  by  the  county  treas- 
urer until  about  two  and  one-half  years  or 
longer  after  the  tax  sale  took  place.  This 
fact  was  sought  to  be  established  by  the  fol- 
lowing circumstances:  Some  time  prior  to 
the  commencement  of  this  action,  to  wit,  in 
December,  1906,  a  search  was  made  in  the 
proper  office  for  a  certificate  showing  the 
sale  of  the  property  in  question  and  none  was 
found.  A  short  time'  thereafter,  however, 
the  certificate  in  question  was  found  in  the 
proper  office  among  some  other  papers. 
Counsel  for  appellant,  however,  Insisted  that 
the  certificate  in  question  could  not  have 
been  issued  at  the  time  of  the  sale  or  within 
a  reasonable  time  thereafter  because  the  one 
produced  was  not  printed  until  about  the 
year  1904.  The  evidence  to  this  effect  is 
not  seriously  questioned  by  respondents.  The 
treasurer  of  Carbon  county,  however,  testi- 
fied on  behalf  of  respondents  that  at  one  time 
some  certificates  of  tax  sales  were  missing 
and  that  duplicates  were  substituted  for 
those  which  were  missing.  While  in  this 
connection  it  is  not  asserted  in  positive 
terms  that  the  certificate  in  question  was  one 
which  was  so  substituted,  yet  it  is  claimed 
by  inference  that  such  was  the  case.  The 
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treasurer  could  not  state  on  what  particular 
property  duplicate  certificates  were  made  as 
substitutes  for  the  originals.  All  he  testified 
to  was,  that  duplicates  had  been  made  and 
filed  in  some  Instances  for  the  reason  afore- 
said. The  court  found  "that  the  treasurer'^ 
certificate  of  sale  was  Issued  for  said  prem- 
ises within  a  reasonable  time  after  said  sale 
and  was  delivered  within  a  reasonable  time 
to  the  county  auditor  of  Carbon  county,  Utah, 
the  purchaser  at  said  sale."  The  contention 
is,  that  the  finding  finds  no  support  in  the 
evidence.  We  need  not  refer  to  the  evidence 
further  than  we  have  already  dona 

The  contention  made  is,  that  the  certificate 
of  sale,  under  the  statute  referred  to,  must 
be  made,  signed,  and  delivered  at  least  with- 
in a  reasonable  time  after  the  sale  for  taxes 
takes  place,  and  that  if  this  is  not  done,  the 
sale  is  void.  Counsel  Insist  that  In  this  case 
the  evidence  is  conclusive  that  the  certificate 
of  sale,  if  one  was  originally  made,  was  not 
made,  signed,  and  delivered  within  a  reason- 
able time,  and  hence  the  tax  deed  under 
which  respondents  claimed  and  recovered  Is 
void  and  of  no  effect  The  judgment  in  fa- 
vor of  respondents,  it  is  contended,  therefore 
cannot  be  sustained.  It  will  be  observed 
that  the  statute  fixes  no  time  within  which 
the  certificate  of  sale  provided  for  therein 
must  be  made  and  delivered.  Nor  does  the 
statute  prescribe  the  consequences  which 
shall  follow  in  case  delivery  of  the  certificate 
Is  delayed  or  not  made  and  delivered  to  the 
purchaser.  There  are  some  statutes  in 
which  the  time  within  which  such  certificates 
must  be  filed  Is  fixed  and  in  those  states  un- 
less they  are  filed  within  such  time  the 
tax  sales  are  ordinarily  declared  void.  The 
case  of  Tilden  v.  Duden,  1  N.  Y.  Supp.  292, » 
passes  upon  such  a  statute.  The  decision  in 
that  case  is,  however,  by  a  divided  court 
The  dissenting  justice  deemed  the  statute 
with  respect  to  the  time  of  the  delivery  of 
the  certificate  as  directory  merely.  In  Minne- 
sota, under  a  statute  quite  different  from 
ours,  it  is  held  that  It  is  necessary  for  a  cer- 
tificate in  due  form  to  be  filed  "as  an  essen- 
tial muniment  of  title"  Philbrook  v.  Smith, 
40  Minn.  100,  41  N.  W.  645.  It  Is  accordingly 
held  In  that  state  that  unless  a  certificate  is 
issued  and  delivered  to  the  purchaser  at  the 
tax  sale  within  a  reasonable  time  after  the 
sale  the  sale  is  void.  It  will  be  observed, 
however,  that  in  Minnesota  the  certificate  is 
in  effect  what  a  deed  usually  is,  namely,  a 
muniment  of  title.  Neither  counsel  have, 
nor  have  we,  been  able  to  find  any  statute  or 
case  similar  to  those  from  Minnesota.  There 
are  other  cases  based  on  statutes  similar  to 
ours  which  are  directly  to  the  contrary  of 
the  holding  of  the  Minnesota  court  The 
statute  of  Nebraska  (Laws  Neb.  1879,  p.  322) 
with  respect  to  the  giving  of  a  tax  sale  cer- 
tificate by  the  county  treasurer  is  very  much 


1  Reported  in  full  in  the  New  York  Supplement; 
reported  as  a  memorandum  decision  without  opinion 
in  48  Hun,  618. 


like  ours.  The  Supreme  Court  of  that  state 
in  the  case  of  Otoe  County  v.  Brown,  16 
Neb.  894,  20  N.  W.  274,  641,  in  effect  held 
that  the  fact  that  a  certificate  of  sale  was 
not  issued  until  a  long  time  after  the  tax 
sale  could  not  prejudice  the  rights  of  the 
owner  of  the  land  which  was  sold  for  taxes. 
The  court  accordingly  refused  to  set  aside 
the  sale.  Michigan  also  has  a  statute  some- 
what similar  to  ours,  and  In  answer  to  the 
contention  that  a  certificate  of  sale  did  not 
comply  with  the  statutory  form,  the  Supreme 
Court  of  that  state  in  Muirhead  v.  Sands, 
111  Mich.  491,  69  N.  W.  826,  held  that  the 
"owner  cannot  be  concerned  as  to  the  form  of 
the  certificate  given  to  the  purchaser,  nor 
would  it  be  material  if  no  certificate  was 
given  at  alL"  The  statutory  requirement  of 
Oklahoma  with  regard  to  a  tax  sale  certifi- 
cate Is  practically  the  same  as  ours.  A  ques- 
tion similar  to  the  one  presented  here  was 
passed  on  by  the  Supreme  Court  of  Okla- 
homa in  the  case  of  Pentecost  v.  Stiles,  5 
OkL  600,  49  Pac  921.  The  Supreme  Court 
of  Oklahoma  held  that  in  adopting  the  stat- 
ute it  evidently  was  intended  "that  the 
county  treasurer  should,  within  a  reasonable 
time  after  the  tax  sale,  make  and  sign  such 
a  certificate,  and  deliver  it  to  the  purchaser, 
*  *  •  but  failure  to  do  this  would  in  no 
way  affect  the  validity  of  the  tax  sale.  •  *  • 
The  tax  sale,  so  far  as  the  owner  of  the 
property  is  concerned,  may  be  as  valid  with- 
out this  certificate  as  with  It"  Counsel  for 
appellant  have  not  pointed  out  In  what  way 
the  owner  of  the  property  was  prejudiced  by 
reason  of  the  fact  that  the  tax  certificate 
may  not  have  been  issued  immediately  or 
even  within  a  reasonable  time  after  the  sale 
was  made.  Their  whole  claim  rests  upon  the 
fact  that  the  statute  In  terms  requires  such 
a  certificate  to  be  Issued  and  that  if  It  be 
not  done  within  a  reasonable  time  after  the 
sale  takes  place  the  sale  la  void.  If  this  tax 
certificate  constituted  one  of  the  jurisdic- 
tional or  essential  acts  or  requirements  in 
the  process  of  assessing  and  collecting  taxes 
or  in  making  sales,  their  contention  would 
have  much  force.  In  order  to  deprive  an 
owner  of  his  property  by  reason  of  the  non- 
payment of  taxes  through  tax  sales  the  stat- 
utory requirements,  and  especially  such  as 
are  jurisdictional,  whether  they  relate  to  the 
assessment  or  sale  of  the  property  must  no 
doubt  be  strictly  complied  with,  but  in  the 
process  of  assessing  and  collecting  taxes  and 
in  selling  property  for  nonpayment  thereof 
some  acts  required  to  be  done  are  not  juris- 
dictional, and  with  regard  to  those  the  stat- 
ute ordinarily  need  not  be  followed  with  the 
same  degree  of  strictness.  This  principle  is 
recognized  in  section  2677  where  it  is  provid- 
ed that  "no  assessment  or  act  relating  to  as- 
sessment or  collection  of  taxes  is  illegal  on 
account  of  informality  or  because  the  same 
was  not  completed  within  the  time  required 
by  law."  The  degree  of  strictness  that  is 
ordinarily  required  and  the  matters  to  which 
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strict  compliance  relates  Is  In  part  Illustrated 
by  the  notes  following  section  2621,  where  the 
cases  In  which  this  court  has  passed  on  tax 
proceedings  are  collated,  and  to  which  we 
refer  without  citing  the  particular  cases. 
We  have  been  unable  to  find  a  case,  either 
of  this  or  any  other  court,  where,  under 
statutory  provisions  like  ours,  a  tax  sale 
was  held  void  upon  the  sole  ground  that  the 
tax  certificate  of  the  sale  was  not  Issued  at 
the  time  of  the  sale  or  within  a  reasonable 
time  thereafter.  Nor  can  we  conceive  of  any 
good  reason,  and  none  has  been  suggested, 
why  a  sale  should  be  held  void  upon  this 
ground  alone.  It  is  reasonably  clear  that 
the  certificate  of  sale  is  not  intended  as  the 
only  evidence  of  the  sale,  since,  as  we  have 
seen,  by  section  2021,  supra,  the  treasurer  is 
required  to  keep  a  book  In  which  a  descrip- 
tion of  the  property,  the  amount  of  the  taxes 
and  costs,  and  other  proceedings  incident  to 
the  collection  of  taxes  and  sale  of  property 
for  nonpayment  are  required  to  be  recorded. 
The  certificate,  therefore,  is  in  the  nature  of 
a  memorandum  of  sale  which  is  given  to  the 
purchaser.  It  has  been  held  that  where  the 
law  required  such  a  record  to  be  kept,  and  in 
case  there  should  be  a  discrepancy  between 
such  record  and  the  recitals  in  the  certifi- 
cate, the  record  of  sale  will  control.  Clark 
v.  Thompson,  37  Iowa,  53G;  Kneeland  v. 
Hull,  116  Mich.  55,  74  N.  W.  300.  As  we 
have  seen,  section  2623,  supra,  provides  that 
the  description  of  the  property  as  the  same 
appears  in  the  "record  of  sales"  must  be 
stated  iu  the  certificate.  If,  therefore,  the 
treasurer  should  make  a  mistake  In  giving 
the  description  in  the  certificate  as  the  same 
is  given  in  the  "record  of  sales,"  he  would 
fall  to  comply  with  the  statute,  and  it  would 
seem  that  the  record  of  sales,  as  held  in  the 
foregoing  cases,  and  not  the  certificate, 
should  control.  All  this  is  important  only  as 
showing  that  the  certificate  is  not  intended 
as  the  only  evidence  of  the  sale,  but  that  in 
some  respects  it  is  merely  a  copy  of  some 
permanent  record  which  the  law  requires  to 
be  kept  The  certificate  of  sale,  therefore, 
seems  to  be  issued  for  the  convenience  of  the 
purchaser  as  prima  facie  evidence  at  least  of 
the  facts  recited  therein.  Such  a  certificate 
certainly  does  not  partake  of  any  of  the  es- 
sential or  Jurisdictional  acts  upon  which  a 
tax  deed  must  ultimately  rest 

We  are  of  the  opinion  that,  in  view  that 
the  appellant  concedes  that  all  the  tax  pro- 
ceedings both  before  and  after  the  sale  for 
taxes  were  regular  and  in  compliance  with 
tbe  statute,  except  in  the  one  matter  of  is- 
suing the  certificate  as  hereinbefore  stated, 
the  tax  sale  in  question,  Including  the  tax 
deed,  should  be  held  valid. 

Judgment  is  aflirmed,  with  costs  to  re- 
spondents. 

McCARTY  and  STRAUP.  JJ.,  concur. 


PRATT  v.  UTAH  LIGHT  &  RY.  CO. 
(Supreme  Court  of  Utah.    Feb.  11,  1911.) 

1.  Street  Railroads  (§  98*)— Contributory 
Negligence  of  Person  Injured — Crossing 
.in  Front  of  Approaching  Car— Duty  to 
Use  Senses  and  Faculties. 

Where  a  person  attempts  to  cross  a  street 
car  track  on  a  dark  night  at  a  point  which  ia 
not  a  public  crossing,  nor  a  place  where  people 
are  accustomed  to  cross  or  to  use  the  track,  and 
where  there  is  nothing  to  distract  or  confuse 
his  attention,  and  exercises  no  care  whatever 
before  going  upon  the  track  and  makes  no  use 
of  his  senses  and  faculties  to  ascertain  whether 
a  car  is  approaching  and  to  avoid  a  collision, 
such  person  is  guilty  of  contributory  negligence 
as  a  matter  or  law,  and  cannot  recover  for 
resulting  injuries. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  If  207,  208;  Dec  Dig.  J  98.*] 

2.  Street  Railroads  ({  117*)— Actions  for 
Injuries— Questions  for  Jury— Persons 
Crossing  Track— Proximate  Cause. 

Where  the  facts  in  an  action  for  persona] 
injuries  against  a  street  railroad  are  undisput- 
ed, and  the  inferences  therefrom  make  it  self- 
evident  to  all  reasonable  minds  that  the  only 
acts  of  negligence  complained  of  were  not  the 
proximate  cause  of  the  injury,  it  is  the  duty  of 
the  court  to  instruct  a  verdict  for  the  defendant 
[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §  251;  Dec.  Dig.  §  117.*] 

Appeal  from  District  Court,  Third  District; 
Geo.  O.  Armstrong,  Judge. 

Action  by  Annie  E.  Pratt  against  the  Utah 
Light  &  Railway  Company.  Judgment  for 
the  defendant,  and  the  plaintiff  appeals.  Af- 
firmed. 

Evans  &  Evans,  for  appellant  P.  L.  Wil- 
liams, Geo.  H.  Smith,  and  F.  K.  Nebeker,  for 
respondent 

FRICK,  C.  J.  Appellant  was  injured  by 
being  struck  by  a  street  car  while  she  was 
in  the  act  of  crossing  one  of  respondent's 
tracks,  and  she  brought  this  action  to  recov- 
er damages. 

In  her  complaint  she  alleged  that  the  re- 
spondent was  negligent  (1)  because  the  car 
with  which  appellant  collided  was  not  equip- 
ped with  "a  sufficient  guard  or  fender,"  and 
that  the  same  was  not  maintained  In  good 
repair;  (2)  that  the  car  was  not  provided 
with  "a  good  and  sufficient  headlights ;  and 
(3)  that  respondent  "carelessly  and  negligent- 
ly ran  and  operated  the  car,  by  reason  of 
which  appellant  was  struck."  Respondent 
denied  the  acts  of  negligence,  and  pleaded 
negligence  on  the  part  of  appellant  which  it 
is  alleged  was  the  proximate  cause  of  the 
collision  and  injury. 

Upon  these  issues  the  undisputed  facts  de- 
veloped at  the  trial  are  substantially  as  fol- 
lows: On  the  19th  day  of  August  1908,  at 
about  8:30  or  nearly  9  o'clock  p.  m.,  the  night 
being  cloudy  and  dark,  the  appellant  was 
walking  south  on  the  east  side  of  Seventh 
East  street  When  she  arrived  at  a  point 
a  little  south  of  Thirteenth  South  street  out- 
Fide  of  the  southern  city  limits  of  Salt  Lake 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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City  (near  Wandemere  Park,  a  summer  re- 
sort, to  the  entrance  of  which  place  she  In- 
tended to  go  to  meet  her  son  by  appoint- 
ment), she  left  the  sidewalk  on  the  east  side 
of  said  street  and  started  to  go  either  di- 
rectly or  perhaps  somewhat  diagonally  in  a 
southwesterly  direction  across  Seventh  East 
street  toward  the  entrance  to  Wandemere 
Park  on  said  street  While  in  the  act  of 
crossing  the  street,  she  met  with  an  accident, 
and  upon  that  subject  she  testified  as  fol- 
lows: "Q.  Do  you  remember  going  into  the 
street?  A.  Yes,  sir.  Q.  Now,  do  you  recol- 
lect anything  after  that?  A.  No,  sir.  Q. 
For  how  long?  A.  Well,  I  would  think  two 
weeks,  up  in  the  hospital."  .This  is  all  she 
testified  on  direct  examination  with  respect 
to  how  the  accident  occurred,  or  with  regard 
to  what  she  saw  or  what  happened  to  her. 
On  cross-examination  she  said  that  she  was 
somewhat  familiar  with  the  street,  and  that 
she  noticed  that  there  were  two  tracks  at 
the  point  she  was  about  to  cross  them,  and 
that  she  distinctly  remembered  crossing  one 
of  the  tracks,  but  remembered  no  more.  At 
this  point  in  the  proceedings  the  record  reads 
as  follows:  "Q.  When  you  walked  across 
(the  street),  did  you  look  to  see  whether  any 
car  was  coming  In  either  direction?  A.  I 
am  sure  I  don't  know.  I  generally  did.  Q. 
I  .know;  but  did  you  on  this  night?  A.  I 
say  I  don't  remember  that  Q.  Don't  remem- 
ber looking  in  either  direction?  A.  No,  sir. 
•  •  •  Q.  Of  course,  if  you  had  looked  and 
you  had  seen  It  (the  car),  you  would  have 
remembered,  wouldn't  you?  A.  I  think  I 
would.  •  *  •  Q.  You  say  you  don't  re- 
member whether  you 'looked  in  either  direc- 
tion at  this  particular  time.  Did  you?  A. 
No,  sir;  I  don't  think  I  did."  She  further 
said  that  she  knew  that  the  street  in  which 
she  was  struck  by  the  car  was  straight  north 
and  south  from  south  of  Thirteenth  South 
street  nearly  to  Third  South  street  or  for  a 
distance  of  over  ten  long  city  blocks,  and 
that  Just  before  the  accident  she  did  not  hear 
any  car  approach,  although  her  bearing  was 
not  defective. 

A  witness  named  De  Gray,  who  testified  on 
behalf  of  appellant  in  substance  Bald  that 
Just  preceding  the  accident  he  was  walking 
south  on  the  west  side  of  Seventh  East  street 
and  had  Just  passed  over  Thirteenth  South 
street  when  he  saw  the  car  which  struck  ap- 
pellant come  from  the  north;  that  he  had 
gone  some  60  or  70  feet  south  of  Thirteenth 
South  street  when  the  car  came  up  to  and 
passed  him  going  south.  He  says:  "All  at 
once  after  the  car  passed  me,  I  noticed  an 
object  in  front  of  the  car  which  afterwards 
proved  to  be  Mrs.  Pratt  (the  appellant) ;" 
that  he  "couldn't  say  whether  sne  was  cross- 
ing, standing,  going,  or  coming,  *  •  •  be- 
cause it  all  happened  so  quickly,  and  the 
light  I  suppose  didn't  throw  sufficient  to 
show  which  way  she  was  facing.  Q.  Dim 
light?  A.  Well,  not  necessarily  dim,  I  sup- 
pose, for  a  headlight  but  it  wasn't  one  of 


those  searchlights."  He  further  says  that 
the  headlight  was  an  "ordinary  headlight, 
such  as  you  see  in  common  use."  The  wit- 
ness further  testified  that  when  he  saw  ap- 
pellant on  the  track  ahead  of  the  car,  it  had 
passed  south  of  where  he  was  walking,  so 
that  it  immediately  passed  between  him  and 
appellant  but  he  thinks  he  saw  that  she  was 
struck  by  the  car  because  she  seemed  to  fall. 
With  respect  to  the  speed,  he  said,  "I  should 
Judge  they  were  going  moderately,"  and  that 
the  car  was  quickly  or  suddenly  stopped.  As 
soon  as  the  car  stopped,  he  immediately  went 
in  front  of  it,  and  found  the  appellant  under 
the  forward  part  of  the  car  under  the  fender. 
She  had  not  been  touched  by  the  wheels  of 
the  car,  but  she  was  unconscious. 

Mr.  Davidson,  another  witness  called  on 
behalf  of  appellant  testified:  That  he  with 
others  was  riding  on  the  front  platform  of 
the  car  in  question  at  the  time  of  the  acci- 
dent That  it  was  dark  and  cloudy,  and  that 
he  was  standing  by  the  motorman.  That  the 
rays  of  the  headlight  were  thrown  25  or  30 
feet  ahead  of  the  car.  That  he  saw  a  lady 
on  the  track  in  front  of  the  car.  "Q.  Did 
you  see  her  as  soon  as  the  rays  of  light  were 
thrown  upon  her?  A.  Well,  I  should  Judge 
so.  She  got  Just  in  the  vision  of  the  flash 
of  it  once.  •  *  *  Q.  Now,  was  the  mo- 
torman looking  in  that  direction?  A  Yes, 
sir.  Q.  What  did  he  do,  if  anything?  A. 
Sounded  his  gong,  shut  off  his  power — well, 
everything  he  could  do,  it  seemed  to  me,  and 
shouted.  Q.  With  respect  to  the  time  he  saw 
her  you  may  state  how  soon  it  was  that  the 
brakes  were  shut  down.  A.  Well,  it  seemed 
to  me  the  same  time  I  saw  it  Q.  How  quick 
did  this  all  happen?  A.  Well,  in  time  I  can't 
say.  All  at  once,  all  came  at  once."  He  also 
said  that  the  car  had  slowed  down  on  Thir- 
teenth South  street  Just  before  the  accident 
but  had  gained  headway  again,  and  at  the 
time  appellant  was  first  seen  on  the  track 
the  car  was  running  "about  medium  speed" ; 
that  when  he  saw  her  on  the  track,  it  all 
happened  so  suddenly  that  he  "couldn't  say 
whether  she  was  walking  or  standing  still." 
At  the  point  the  accident  occurred  the  street 
was  not  artificially  lighted. 

Another  witness,  named  Rose,  in  substance, 
testified  that  at  the  time  of  the  accident  he 
was  standing  at  the  gates  of  the  park ;  that 
he  observed  the  car  coming  south.  He  fur- 
ther said:  "I  suppose  it  (the  car)  had  gone 
maybe  a  block  or  more,  a  city  block;"  that 
he  noticed  that  the  car  had  stopped;  that 
he  noticed  the  headlight  on  the  car;  that 
the  headlight  was  "the  kind  ordinarily  used 
by  the  street  railway  company,  only  at  times 
it  was  very  dim";  that  he  did  not  think  it 
would  throw  Its  rays  "to  exceed  20  feet"; 
that  he  was  "possibly  a  half  or  three-quar- 
ters of  a  block  away"  from  where  the  appel- 
lant was  struck. 

There  was  other  evidence  corroborative  of 
the  foregoing,  but  none  in  conflict  with  it. 
It  also  appeared  that  inside  of  the  park  prop- 
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er,  and  at  considerable  distance  from  where 
the  accident  occurred,  there  were  music  and 
other  noises  that  usually  occur  at  such 
amusement  places  where  a  large  crowd  Is 
assembled,  as  was  the  case  on  the  evening 
in  question.  The  point  where  appellant  at- 
tempted to  cross  the  tracks,  and  where  she 
was  struck,  Is  about  500  feet  north  from  the 
entrance  or  gates  of  the  park.  Nothing  Is 
made  to  appear  with  regard  to  the  character 
of  the  place,  only  that  there  was  no  public 
crossing  at  that  point;  that  Is,  that  the  colli- 
sion occurred  at  a  point  which  was  some  dis- 
tance from  a  street  or  other  public  crossing. 
There  Is  no  evidence  with  regard  to  the 
guard  or  fender  other  than  that  the  car  was 
equipped  with  the  ordinary  fender  In  use  by 
the  respondent ;  that  this  consisted  of  a  hood 
or  apron  extending  across  the  front  of  the 
car,  and  a  guard  or  fender  held  up  from  the 
rails  by  some  device  under  the  front  part  of 
the  car,  and  was  in  front  of  the  forward 
wheels;  that,  when  an  object  came  in  con- 
tact with  the  hood  with  any  considerable 
force,  the  Impact  would  cause  the  fender  to 
be  released  from  the  aforesaid  device,  and 
it  would  fall  and  rest  upon  the  rails,  and  in 
that  way  was  intended  to  prevent  objects 
which  were  of  considerable  size,  Including 
persons,  from  passing  under  the  wheels ;  that 
the  motorman  could  also  cause  the  fender 
to  drop  down  on  the  rails  by  stepping  on  a 
bolt  which  for  the  purpose  was  conveniently 
placed  on  the  platform  of  the  car.  There 
Is  no  direct  evidence  whether  the  fender 
dropped  or  not.  In  view  that  it  passed  over 
appellant,  the  inference  is  that  it  did  not 
drop,  at  least  not  in  time  to  prevent  appel- 
lant from  passing  under  the  wheels.  As  the 
car  was  stopped,  however,  before  the  wheels 
touched  her,  the  fact  that  the  fender  did 
not  drop  is  not  material. 

There  was  also  evidence  respecting  the  in- 
juries appellant  sustained,  but  it  is  not  deem- 
ed material  to  state  the  extent  of  her  inju- 
ries on  this  appeal. 

Upon  substantially  the  foregoing  evidence 
the  appellant  rested  her  case.  Respondent 
also  rested  without  offering  any  evidence, 
and  moved  the  court  to  direct  the  Jury  to 
return  a  verdict  for  it  upon  the  following 
grounds:  (1)  That  appellant  had  produced  no 
evidence  that  the  respondent  had  failed  to 
equip  its  car  with  a  sufficient  guard  or  fen- 
der, or  had  failed  to  keep  the  same  in  good 
and  sufficient  repair;  (2)  that  there  was  no 
evidence  that  respondent  had  failed  to  pro- 
vide for  and  keep  on  said  car  a  sufficient 
headlight;  (3)  that  there  was  no  evidence 
that  respondent  had  been  negligent  in  any 
way  in  operating  said  car,  or  that  it  was 
being  operated  at  a  high  or  negligent  rate 
of  speed  at  the  time  of  or  immediately  pre- 
ceding the  accident;  and  (4)  that  the  undis- 
puted evidence  shows  that  appellant  was  her- 
self guilty  of  contributory  negligence  which 
caused  or  approximately  contributed  to  the 
accident  and  consequent  injury.   The  court* 


granted  the  motion,  directed  the  jury  to  re- 
turn a  verdict  for  the  respondent,  no  cause 
of  action,  which  was  accordingly  done,  and 
a  judgment  entered  on  the  verdict,  from 
which  this  appeal  is  prosecuted. 

Counsel  for  appellant  insist  that  the  trial 
court  erred  in  directing  a  verdict  In  their 
brief  counsel  state  the  questions  for  consid- 
eration by  us  as  follows:  "Two  questions  are 
presented  for  review:  First  Did  the  de- 
fendant as  a  matter  of  law  exercise  due 
care?  Second.  If  the  defendant  as  a  matter 
of  law  did  not  exercise  due  care,  was  the 
plaintiff  as  a  matter  of  law  guilty  of  con- 
tributory negligence?"  Counsel  for  respond- 
ent agree  with  the  foregoing  statement  but 
contend  that  both  questions  must  be  answer- 
ed in  the  affirmative,  while  appellant's  coun- 
sel insist  that  they  must  be  answered  in  the 
negative. 

In  view  of  the  undisputed  facts  and  cir- 
cumstances when  applied  to  the  grounds  of 
negligence  relied  on  by  appellant  were  there 
any  facts,  or  inference  from  other  facts,  up- 
on which  a  jury  might  have  predicated  a 
finding  of  negligence  against  respondent? 
Stating  the  proposition  In  another  form,  are 
the  undisputed  facts  of  such  a  nature  that 
fair-minded  men  would  be  justified  in  arriv- 
ing at  different  conclusions  with  respect  to 
whether  the  respondent  was  guilty  of  some 
act  of  negligence  or  of  some  act  of  omission 
described  in  the  complaint  and  which  was 
the  proximate  cause  of  the  collision  and  con- 
sequent Injury  to  appellant?  Counsel  for  ap- 
pellant contend  that  the  question  whether 
the  headlight  was  sufficient  or  not  was  a 
question  of  fact  for.  the  jury,  and  hence  the 
trial  court  erred  in  directing  a  verdict  on 
this  ground.  They  further  insist  that  "the 
question  of  a  sufficient  guard  is  likewise  a 
question  of  fact  It  was  alleged  and  proved 
that  the  fender  and  guard  failed  to  operate." 
The  foregoing  are  the  only  grounds  of  neg- 
ligence claimed,  and  are  the  only  reasons  as- 
signed why  respondent  was  negligent 

It  is  and  must  be  conceded  that  ordinarily 
both  of  the  foregoing  questions  would  be 
questions  of  fact  rather  than  of  law.  It 
must,  however,  also  be  conceded  that  a  prop- 
osition arising  In  a  particular  case  cannot 
always  be  determined  by  the  application  of 
mere  general  rules.  Facts  and  circumstances 
do  not  only  modify,  but  they  very  often  en- 
tirely silence,  general  rules.  What  is  there 
in  this  case  on  which  a  jury  of  fair-minded 
men  could  base  a  finding  that  the  respondent 
was  guilty  of  negligence  in  either  one  or  both 
of  the  particulars  above  stated?  What  fact 
or  circumstance  is  there  disclosed  by  the  evi- 
dence from  which  a  fair-minded  man  can  de- 
duce negligence  on  the  *art  of  respondent, 
and,  if  such  negligence  were  found,  what  is 
there  to  show  that  it  either  caused  or  prox- 
imately contributed  to  the  collision?  Coun- 
sel do  not  point  to  a  single  act  or  omission 
which  they  insist  constituted  negligence  on 
the  part  of  respondent  but  what  they  con- 
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tend  for  la  that  the  Jury  might  have  found 
negligence.  What  are  the  facts  and  dream- 
stances?  On  a  dark  and  cloudy  night  a  car 
is  passing  at  a  moderate  rate  of  speed  along 
a  certain  street  outside  of  the  city  limits  of 
a  populous  city,  and  at  a  point  where  there 
is  no  public  crossing,  nor,  so  far  as  the  evi- 
dence discloses,  was  it  a  place  where  people 
were  in  the  habit  of  crossing  or  passing  over 
or  along  the  car  tracks.  At  such  a  place  a 
collision  occurs  with  a  person  who  is  on  the 
car  tracks.  The  car  is  provided  with  a  head- 
light If  not  brilliant,  it  was  nevertheless 
clearly  seen  for  a  considerable  distance  be- 
fore the  car  arrived  at  the  point  of  the  acci- 
dent In  addition  to  this,  lights  were  shin- 
ing in  the  car  itself  which  made  the  car  visi- 
ble to  all  who  looked  as  it  approached  a 
given  point  for  a  long  distance.  Moreover, 
the  person  who  now  complains  of  the  insuffi- 
cient lights  says  she  did  not  look  for  a  car, 
and  saw  none  approaching  at  any  time  be- 
fore she  was  struck.  If  she  did  not  look, 
she  could  not  see  the  lights,  and  thus  it  fol- 
lows that  whether  they  were  bright  or  dim 
could  have  had  no  possible  effect  upon  ap- 
pellant, and  hence  cannot  be  considered  as 
an  element  in  the  case.  But  as  already  re- 
marked, the  lights  were  in  fact  plainly  visi- 
ble, and  were  seen  for  a  long  distance  by 
others,  and  what  others,  did  in  fact  see  it 
must  be  assumed  appellant  could  have  seen 
in  view  that  those  who  did  see  were  in  no 
better  position  to  observe  the  lights  than  she 
was. 

But  there  is  another  view  worthy  of  con- 
sideration. There  Is  absolutely  no  evidence 
respecting  the  kind  or  character  of  a  head- 
light respondent  ought  to  have  provided  for 
its  cars.  Appellant's  right  to  a  recovery 
must  rest  upon  a  violation  of  some  legal  duty 
by  respondent  which  it  owed  her.  What  was 
respondent's  legal  duty  with  respect  to  the 
headlight?  If  the  light  was  such  as  would 
answer  the  purposes  of  a  headlight  in  the 
operation  of  respondent's  car,  and  was  suffi- 
cient to  protect  the  public  against  injury 
from  a  moving  car,  it  would  seem  that  re- 
spondent had  discharged  its  full  legal  duty 
owing  to  appellant  In  view  of  the  relations 
existing  between  appellant  and  respondent 
the  jury  could  not  arbitrarily  assume  that 
the  injury  was  caused  through  the  fault  of 
respondent  Unless  there  was  some  compe- 
tent evidence  to  show  that  respondent  was 
negligent  with  respect  to  some  of  the  acts 
or  omissions  complained  of,  and  that  such 
acts  or  omissions,  or  either  of  them,  consti- 
tuted the  proximate  cause  of  the  injury,  she 
must  fail  as  a  matter  of  law.  In  this  case 
there  is  no  room  for  a  presumption  that  ap- 
pellant was  in  the  exercise  of  ordinary  care 
in  attempting  to  cross  the  track.  The  usual 
presumption  upon  this  point  la  met  by  her 
own  positive  statements  to  the  contrary.  In 
the  light  of  her  statements,  the  headlight 
had  not  the  slightest  influence  upon  the  col- 
lision or  accident    Under  the  evidence  in 


this  case,  it  is  clear  that  the  result  would 
still  have  been  the  same  even  though  the 
headlight  had  been  much  brighter  than  the 
testimony  shows  it  was.  The  appellant  was 
apparently  walking  nearly  at  a  right  angle 
to  the  direction  the  car  was  going.  If  she 
walked  at  the  ordinary  pace  of  3  miles  an 
hour,  she  would  travel  at  the  rate  of  about 
4%  feet  per  second.  If,  on  the  other  hand, 
the  car  was  going  at  the  moderate  rate  of 
speed  testified  to,  say  about  10  miles  an 
hour,  it  would  travel  at  the  rate  of  about 
14%  feet  per  second.  Appellant -would  thus 
move  towards  the  track  about  17  feet  in  4 
seconds  of  time  and  the  car  in  the  same  time 
would  move  forward  about  56  feet  and  each 
would  move  one-half  that  distance  in  one- 
half  of  that  time.  From  this  it  follows  that 
the  accident  on  a  dark  night  would  most  like- 
ly happen  Just  as  the  witnesses  have  said 
it  did  happen.  Appellant  in  moving  toward 
the  track  would  suddenly  step  out  of  the 
darkness  Into  the  rays  of  the  headlight  which 
would  be  cast  forward  somewhat  in  the 
shape  of  a  funnel.  The  motorman  could  not 
see  her  until  she  appeared  in  the  path  of  the 
light  rays,  and  all  he  could  do  then  would 
be  Just  what  the  motorman  did  on  the  car  in, 
question,  namely,  stop  the  car  as  quickly  as 
possible.  If  to  do  this  required  the  short 
space  of  two  seconds,  the  car  would  still 
move  forward,  if  continuing  its  speed,  29 
feet  and,  if  checked,  possibly  anywhere  from 
15  to  25  feet  Again,  it  is  plain  that  if  ap- 
pellant had  entered  upon  the  track  when  the 
car  was  as  much  as  30  or  more  feet  or  even 
25  feet  away  from  the  point  where  she 
stepped  on  the  track,  she,  if  she  kept  on  go- 
ing, would  have  passed  over  it  by  the  time 
the  car  reached  her,  because  in  two  seconds 
of  time,  if  going  at  the  ordinary  pace  afore- 
said, she  would  have  traveled  forward  over 
6  feet  which  is  more  than  the  width  of  the 
track.  She  must  therefore  have  stepped  on 
the  track  when  the  car  was  less  than  25  feet 
and  likely  less  than  20  feet  away  from  her. 
Further,  in  view  of  appellant's  statements 
that  she  did  not  look,  and  hence  did  not  see 
the  headlight  nor  the  lights  in  the  car  while 
others  In  similar  situations  with  respect  to 
the  tracks  did  see  them,  it  follows  as  a  self- 
evident  proposition  that  neither  the  bright- 
ness nor  the  dimness  of  the  headlight  could 
have  any  possible  effect  in  either  bringing 
about  or  in  averting  the  accident  The  case 
might  be  entirely  different  if  it  had  been 
daylight  and  the  motorman  could,  and  thus 
should,  have  seen  appellant  approaching  the 
tracks  in  front  of  the  oncoming  car,  or  if 
the  street  had  been  lighted  and  he  could  have 
seen  her,  or  if  the  place  of  the  accident  were 
a  public  crossing  or  some  place  where  people 
were  in  the  habit  of  crossing  the  tracks,  or 
if  anything  was  made  to  appear  from  which 
the  Jury  could  have  found  that  either  the 
respondent  or  Its  servants  in  charge  of  the 
car  had  failed  in  the  duty  Imposed  upon 
them  by  law. 
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Keeping  In  mind  what  we  have  just  de- 
tailed, it  Is  manifest  that  the  conditions 
usually  surrounding  a  street  car  collision 
between  a  pedestrian  in  the  street  and  a 
motor  car  are  so  variant  and  complex  that 
It  is  in  exceptional  cases  only  that  the  ques- 
tion of  due  care,  or  the  want  thereof,  on  the 
part  of  either  party,  Is  one  of  law.  Where, 
however,  the  facts  are  not  in  dispute,  and 
the  inferences  are  such  that  it  is  self -evident 
to  all  reasonable  minds  that  the  only  acts 
of  negligence  complained  of  were  not  the 
proximate  cause  of  the  accident,  a  court  may 
not  ignore  the  duty  which  is  imposed  upon 
it,  namely,  to  pronounce  the  judgment  re- 
quired by  law.  But,  assuming  that  we  are 
mistaken  with  respect  to  respondent's  neg- 
ligence, how  can  appellant  avoid  her  own 
negligence  in  going  on  the  track  in  front  of 
a  moving  car?  Had  any  of  the  conditions 
that  we  have  just  enumerated  prevailed  at 
the  time  of  the  accident,  or  If  appellant's 
attention  had  been  diverted,  or  if  she  was 
confused,  or  required  to  choose  between  two 
threatened  dangers,  or  if  she  had  relied  up- 
on certain  conditions  which  in  some  way  had 
affected  her  judgment,  or  if  the  evidence 
showed  that  her  conduct  was  or  might  have 
been  influenced  by  anything  which  the  jury 
might  properly  accept  as  an  excuse,  then  the 
question  of  her  negligence,  like  that  of  re- 
spondent, would  have  been  for  the  jury  to  de- 
termine. The  law,  however,  does  not  permit 
a  jury  to  arbitrarily  excuse  appellant,  who 
was  sui  juris,  and  who  was  in  full  possession 
of  her  senses,  from  the  consequences  of  her 
negligent  acts  or  omissions.  In  order  to  re- 
cover for  injuries  caused  by  being  struck  by 
a  moving  car,  a  plaintiff  must  at  least  have 
been  exercising  ordinary  care  for  his  own 
safety.  By  ordinary  care,  as  applied  to  the 
going  on  or  crossing  street  car  tracks  In 
cities  and  towns,  we  do  not  mean  that  a 
pedestrian  is  necessarily,  under  all  circum- 
stances, required  to  look  and  listen  whether 
a  car  Is  approaching  him  or  not.  A  pedes- 
trian about  to  go  onto  or  cross  a  street  car 
track  may  possess  information  relative  to 
the  situation  of  a  car  and  his  surroundings 
upon  which  he  may  rely  without  specially 
looking  or  listening  for  the  approach  of  such 
a  car.  What  is  required  of  one  who  is  about 
to  cross  a  steam  railroad  track  In  this  re- 
gard is  not  applicable  to  one  who  attempts 
the  same  thing  with  respect  to  a  street  car 
track.  Again,  one  may  have  looked  and  have 
seen  a  car  coming  at  a  legal  rate  of  speed, 
and  the  car  may  suddenly  increase  its  speed 
so  that  a  collision  might  occur  when  the  one 
who  looked  assumed,  and  had  a  right  to  as- 
sume, that  the  car  would  not  in  so  short  a 
spnce  of  time  arrive  at  a  particular  point, 
and  hence  that  he  was  in  no  danger  of  a 
collision.  All  of  this  has  happened,  and  the 
courts  have  passed  upon  almost  innumerable 
phases  of  street  car  accidents.  Nothing  is 
lietter  settled,  however,  than  that  a  pedes- 
trian in  going  upon  a  street  car  track  which 


is  being  used  for  the  passage  of  street  cars 
must  use  his  senses  and  faculties  to  avoid 
a  collision  with  a  passing  car.  If,  therefore, 
it  is  dark  and  a  pedestrian  seeks  to  cross  a 
track  at  a  point  where  there  Is  no  public 
crossing,  or  where  people  do  not  ordinarily 
cross,  he  must  exercise  ordinary  care  to  as- 
certain whether  a  car  is  approaching  the 
point  or  not,  because  at  such  a  point  under 
such  conditions  he  has  no  right  to  expect  a 
warning  from  the  operators  of  the  car. 
Under  such  circumstances,  the  advantage  Is 
all  with  the  pedestrian.  He  can  see  the 
lights  of  the  car,  and,  under  ordinary  cir- 
cumstances at  least,  he  can  also  hear  It  com- 
ing, and  may  thus  easily  avoid  a  collision. 
Can  it  be  said  that  fair-minded  men  can 
differ  with  regard  to  whether  a  person  ex- 
ercised ordinary  care  or  not  in  going  upon 
a  street  car  track  under  the  circumstances 
disclosed  by  the  evidence  in  this  case?  Can 
it  be  said  that  a  person  exercised  ordinary 
care  when  be  admits  that  he  on  a  dark  night 
walked  right  onto  a  track  in  front  of  a  car 
which  was  lighted  and  which  others  similar- 
ly situated  saw  approaching  for  a  consider- 
able distance?  If  to  be  absolutely  oblivious 
to  one's  surroundings  constitutes  ordinary 
care  for  one's  safety,  then  it  may  be  said 
that  appellant  exercised  such  care  in  at- 
tempting' to  cross  the  tracks  at  the  time  and 
place  and  under  the  circumstances  shown 
by  the  evidence.  The  decided  cases  leave 
little,  if  any,  room  for  doubt  that  appellant 
was  guilty  of  negligence  as  a  matter  of  law. 
On  this  question  the  author  of  Nellls  on 
Street  Ry.  Accident  Law,  p.  389,  says:  "One 
who  voluntarily  walks  upon  a  street  rail- 
way track  at  night,  with  full  knowledge  that 
a  car  may  come  up  at  any  moment,  cannot 
recover  damages  for  injuries,  when  by  ordi- 
nary care  he  could  learn  of  the  approach  of 
the  car,  and  the  driver  by  reasonable  dili- 
gence could  not  avoid  the  accident."  This 
text  Is  supported  by  the  following  among 
numerous  other  cases:  Jewett  v.  Paterson 
Ry.  Co.,  G2  N.  J.  Law,  424,  41  Atl.  707; 
Balla  v.  Metropolitan  St  Ry.  Co.,  27  Misc. 
Rep.  775,  57  N.  Y.  Supp.  746;  Thorsell  v. 
Chicago  St  Ry.  Co.,  82  111.  App.  375;  Stow- 
ers  v.  Citizens'  St  Ry.  Co.,  21  Ind.  App.  434, 

52  N.  E.  710;  Curry  v.  Rochester  Ry.  Co., 
90  Hun,  230,  85  N.  Y.  Supp.  543 ;  Thompsor 
v.  Buffalo  By.  Co.,  145  N.  Y.  196,  39  N.  E 
709. 

The  foregoing  cases  not  only  hold  that  un- 
der the  circumstances  disclosed  by  the  record 
in  this  case  appellant  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law,  but  many 
of  them  also  hold  that  under  facts  similar 
to  those  in  this  case  the  respondent  was  not 
guilty  of  negligence  as  matter  of  law.  In 
so  far  as  appellant's  contributory  negligence 
is  concerned,  the  case  at  bar  is  In  principle 
not  distinguishable  from  the  cases  of  Bur- 
gesB  v.  Salt  Lake  City  Ry.  Co.,  17  Utah.  407, 

53  Pac.  1013,  and  Hall  v.  Railway,  13  Utah. 
213,  44  Pac.  1046,  57  Am.  St  Rep.  720.  In- 
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deed,  if  there  is  any  difference,  the  Burgess 
Case,  in  view  of  the  surrounding  circum- 
stances and.  conditions,  was  much  stronger  In 
favor  of  the  injured  person  than  is  the  case 
at  bar.  The  contention  that  the  case  of 
Spiking  v.  Consolidated  Ry.  &  P.  Co.,  33 
Utah,  313,  93  Pac.  838,  is  an  authority  sup- 
porting appellant's  contention,  is  untenable. 
In  that  case  it  was  contended  by  the  com- 
pany that  the  court  erred  in  instructing  the 
jury  that  it  was  the  duty  of  the  deceased  to 
"observe  the  car,"  instead  of  requiring  him 
to  "look  for  the  car"  before  attempting  to 
cross  the  track.  The  duty  Imposed  by  the  in- 
struction it  was  contended  was  less  than  that 
which  the  law  required,  namely,  that  a 
pedestrian  before  attempting  to  cross  the 
track  must  either  look  or  listen  or  do  both. 
We  there  held  that  in  view  that  the  court 
had  told  the  Jury  in  other  Instructions  that  a 
pedestrian  before  going  onto  a  track  must 
exercise  ordinary  care  for  his  own  safety  and 
to  that  end  must  use  his  senses  was  suffi- 
cient to  inform  the  Jury  with  respect  to  the 
duty  the  law  required  from  him.  We  did  not 
hold  in  that  case,  nor  do  we  now  hold,  that 
under  no  circumstances  will  the  law  require 
of  a  pedestrian  before  attempting  to  cross 
a  street  car  track  that  he  look  or  even  listen 
for  an  appoaching  car.  Nor  did  we  hold,  nor 
do  we  now  hold,  that  a  pedestrian  cannot  re- 
cover for  an  injury  sustained  by  him  in  a 
collision  with  a  street  car  because  he  did 
not  look  for  an  approaching  car.  What  we 
do  hold  is  that  under  the  facts  and  circum- 
stances of  this  case,  and  when  it  affirma- 
tively la  made  to  appear  that  the  Injured 
person  attempted  to  cross  in  the  darkness  of 
night,  and  that  she  exercised  no  care  what- 
ever before  entering  upon  the  track  and 
made  no  use  of  her  senses  at  all  to  ascertain 
whether  a  car  was  approaching  the  point 
where  she  attempted  to  cross,  which  was  not 
a  public  crossing  nor  a  place  where  people 
were  in  the  habit  of  crossing  or  of  using  the 
track,  and  where  there  was  nothing  made  to 
appear  which  distracted  her  attention,  that 
such  person  cannot  recover  as  a  matter  of 
law.  In  the  Spiking  Case,  supra,  the  evi- 
dence was  not  only  in  conflict,  but  It  was 
such  that  in  view  of  the  place  where  and  the 
conditions  under  which  the  accident  occur- 
red the  question  of  negligence  on  the  part  of 
both  parties  was  clearly  one  of  fact  for  the 
jury.  The  case  of  Jewett  v.  Peterson  Ry. 
Co.,  supra,  Is  in  principle  precisely  like  the 
case  at  bar,  while  the  case  of  Consolidated 
Traction  Co.  v.  Glynn,  59  N.  J.  Law,  432, 
37  Atl.  66,  which  is  referred  to  in  the  Jewett 
Case,  supra,  is  not  distinguishable  from  the 
Spiking  Case.  The  Supreme  Court  of  New 
Jersey  in  the  Jewett  Case  held  the  plaintiff 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law,  while  in  the  Glynn  Case  the  same 
court  had  held  as  we  did  in  the  Spiking 
Case,  namely,  that  the  case  was  one  for  the 
Jury. 

From  what  has  beer  said  it  follows  that  in 


this  case  the  jury  could  do  no  more  than 
either  to  excuse  the  one  or  condemn  the 
other  of  the  two  parties,  and  do  this  without 
any  evidence  upon  which  to  base  the  excuse 
or  the  condemnation. 

The  judgment  therefore  should  be,  and  it 
accordingly  is  affirmed.   Costs  to  respondent 

Mccarty,  j.,  concurs. 

STRAUP,  J.  (concurring).  Viewing  the 
evidence  In  a  light  most  favorable  to  the  ap- 
pellant, I  think  the  verdict  was  properly 
directed,  and  I  therefor  concur  in  the  re- 
sult affirming  the  judgment  There  is  evi- 
dence showing  that  fenders  as  ordinarily 
attached  to  cars  extended  about  18  inches 
In  front  of  them  and  about  18  inches  to  2 
feet  above  the  rails.  When  the  car  was  stop- 
ped, the  appellant  was  found  lying  under  the 
fender.  There  was  no  evidence  showing  that 
the  fender  had  dropped,  or  that  its  suspend- 
ed position  on  the  car  had  been  disturbed.  I 
think  upon  the  evidence  the  inference  was 
permissible  that  it  had  not  dropped,  and 
that  its  position  had  not  been  disturbed.  I 
shall  therefore  assume  that  the  Jury  would 
have  been  justified  to  so  find.  The  negli- 
gence alleged  In  respect  of  the  fender  was 
that  It  was  "not  good  and  sufficient,"  and 
"not  in  a  good  state  of  repair,"  and  "would 
not  operate  to  prevent  injury  to  a  person" 
struck  by  the  car.  In  my  judgment  the  proof 
that  plaintiff  was  struck  by  the  car  and  was 
found  lying  under  the  fender  undisturbed 
from  its  position  is  not  sufficient  to  support 
such  allegations.  There  is  no  other  evidence 
tending  to  prove  them. 

I  think  It  may  be  conceded  that  a  head- 
light is  intended  for  two  purposes — one,  to 
enable  the  operatives  of  a  moving  car  to  view 
the  track  in  advance  of  it;  the  other,  to 
enable  persons  about  the  track  and  street 
to  ascertain  the  approach  of  cars.  There  is 
evidence  showing  that  the  headlight  on  the 
car  was  very  dim,  and  that  it  cast  its  rays 
but  20  feet  in  front  of  tbe  car.  I  think  such 
evidence  important  as  bearing  on  both  pur- 
poses. Triers  of  fact  may  well  say  that  such 
a  light  would  not  ordinarily  enable  car  oper- 
atives to  discover  persons  or  objects  upon  or 
about  the  track  and  avoid  collision.  But 
negligence  with  respect  to  the  light  is  not 
predicated  oh  the  theory  that  the  car  opera- 
tives by  reason  of  the  dimness  of  the  light 
did  not  see  or  discover  the  appellant  Such 
negligence  was  alone  predicated  upon  the 
theory  that  appellant  by  reason  of  the  dim- 
ness of  the  light  could  not  see  nor. discover 
the  approach  of  the  car.  Because  the  evi- 
dence conclusively  shows  that  she  did  not 
look  at  any  time  after  leaving  the  sidewalk 
and  while  attempting  to  cross  the  street  for 
the  approach  of  cars,  the  dimness  of  the 
light  when  considered  with  respect  to  the  al- 
leged negligence,  was  not  the  direct  cause  of 
her  failure  to  discover  the  car. 

No  question  is  here  made  that  the  opera- 
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tives  of  the  respondent  were  negligent  In  the 
operation  of  the  car. 

Now,  as  to  contributory  negligence.  Of 
course,  the  appellant  was  required  to  use  or- 
dinary care.  Ordinarily  that  question  is  one 
of  fact  To  here  say  that  the  appellant  was 
guilty  of  negligence  wherein  was  she  at 
fault?  What  act  or  acts  committed  or  omit- 
ted by  her  rendered  her  conduct  negligent? 
She  was  in  the  street,  where  she  had  the 
right  to  be.  She  had  the  right  to  cross  the 
track  at  the  place  attempted  by  her.  It  can- 
not be  said  as  a  matter  of  law  that  a  prudent 
person  of  her  age,  and  under  the  circum- 
stances of  the  case,  would  not  have  attempted 
to  cross  the  track  at  the  place  in  question. 
It  is  not  claimed  that  she  was  negligent  in 
the  position  taken  by  her  on  the  track.  She 
testified  that  she  had  just  crossed  .one  track 
and  was  attempting  to  cross  another  when 
she  was  struck.  Another  witness  testified 
that  he  saw  her  but  a  moment,  and  she  ap- 
peared to  him  to  be  standing  or  walking  on 
the  trilck,  or  facing  south,  the  direction  in 
which  the  car  was  moving.  The  claim  of 
negligence  made  on  her  part  is  that  she  un- 
der all  the  circumstances  ought  to  have  as- 
certained whether  cars  were  approaching  be- 
fore attempting  to  cross  the  tracks,  and  that 
she  failed  to  do  so ;  and  the  way  to  ascertain 
that  was  to  look,  which  she  did  not  do.  Her 
conduct  is  not  complained  of  in  any  other 
particular.  So  that  the  question  Is  squarely 
presented  whether  her  failure  to  look  under 
all  the  circumstances  shall  be  declared  neg- 
ligence by  the  court,  or  whether  the  question 
was  one  of  fact  for  the  jury.  Conceding,  as 
is  urged  by  appellant,  that  the  question  gen- 
erally Is  one  of  fact,  as  I  think  it  is,  and  as 
has  been  generally  held  by  the  courts,  yet 
It  does  not  follow  that  it  never  Is  for  the 
court  Though  the  headlight  on  the  car  was 
dim,  yet  It  could  have  been  seen  for  about  a 
block— 660  feet  There  is  no  doubt  that 
had  the  appellant  looked,  she  readily  could 
have  discovered  the  approach  of  the  car. 
Knowing  that  she  was  about  to  cross  the 
tracks,  she  on  a  dark  night  left  the  side- 
walk, and  without  looking  for  the  approach 
of  cars  started  to  walk  across  the  street  and 
in  her  attempt  to  cross  the  tracks  stepped 
in  front  of  a  moving  car,  but  a  short  distance 
away,  about  20  or  25  feet  I  think  that 
was  negligence. 


NILBS  v.  UNITED  STATES  OZOCERITE 
CO.  et  al. 

(Supreme  Court  of  Utah.    Jan.  17,  1911.) 
1.  Bills  and  Notes  (f  493*)— Consideration 

— Presumption. 

When  a  note  is  negotiable,  It  la  presumed 
to  be  baaed  on  a  good  and  valid  consideration. 

[Ed.  Note.— For  other  cases,  see  Rills  and 
Notes,  Cent  Dig.  f|  1652-1062 ;  Dec.  Dig.  | 


2.  Fkaud  (I  60*)— Pbzsttmptiohs. 

A  court  ef  equity  cannot  presume  that 
corporate  officers  were  guilty  of  fraud  in  issu- 
ing notes  and  trust  deeds  to  themselves  and 
other  servants  for  money  advanced  and  for 
services,  where  their  acts  are  open  to  a  reason- 
able explanation. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  i§  46,  47;  Dec.  Dig.  {  50.»] 

3.  COBPOBATXOHS  (|  519*) — FRAUD — EVIDENCE. 

In  an  action  on  notes  and  to  foreclose  a 
trust  deed  given  for  money  advanced  and  for  serv- 
ices to  employes  and  officers  of  a  corporation, 
evidence  held  insufficient  to  show  such  fraud  on 
the  part  of  the  payees  as  to  vitiate  the  notes 
and  trust  deed. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  fi  2065-2098;  Dec.  Dig.  |  519.*] 

Appeal  from  District  Court,  Fourth  Dis- 
trict; J.  E.  Booth,  Judge. 

Action  by  Milton  C  Niles,  trustee,  and 
another,  against  the  United  States  Ozocerite 
Company  and  others.  From  a  decree  for  de- 
fendants, plaintiffs  appeal.  Reversed  and  re- 
manded, with  directions. 

M.  B.  Wilson,  for  appellants.  A.  B.  Ir- 
vine and  Clinton  Reed,  for  respondents. 

FRICK,  a  J.  This  is  an  action  in  equity 
to  recover  judgment  on  80  promissory  notes 
and  to  foreclose  a  trust  deed  or  mortgage, 
which  was  given  to  secure  said  notes.  The 
notes  were  made  and  delivered  in  the  name 
of  the  United  States  Ozocerite  Company, 
hereafter  styled  "Company,"  to  a  large  num- 
ber of  payees,  as  evidence  of  the  several 
amounts  ranging  from  $25,  the  lowest  to 
$1,200,  the  highest  which,  it  is  contended, 
were  owing  by  said  company  to  the  payees. 
The  trust  deed  was  by  said  company  made 
and  delivered  to  the  appellants  as  trustees 
for  all  of  the  payees  of  said  notes,  and  was 
given  to  secure  the  payment  thereof.  The 
notes  were  dated  at  different  times,  commenc- 
ing with  the  16th  day  of  October,  1907,  and 
ending  with  the  4th  day  of  January,  1906. 
Most  of  the  notes  became  due  and  payable 
on  January  15,  and  the  remainder  on  Febru- 
ary 1,  1906.  The  trustees  commenced  the  ac- 
tion, and  In  their  complaint  substantially 
stated  the  facts  just  referred  to. 

The  company  filed  an  answer,  in  which, 
after  admitting  its  corporate  capacity,  it 
in  substance,  denied  that  the  aforesaid  notes 
were  for  a  valuable  consideration,  or  at  all 
executed  and  delivered  to  said  payees,  and 
further  denied  that  said  company  executed 
or  authorized  the  execution  and  delivery  of 
the  trust  deed  to  said  trustees.  This  answer 
was  verified  by  one  John  A.  Voorhees,  a 
stockholder  of  said  company.  Said  Voorhees 
also  intervened  in  said  action,  and  In  his 
pleadings  practically  set  up  the  same  de- 
fense to  said  notes  and  trust  deed  that  the 
company  had  set  up  in  its  answer.  There 
were  also  some  averments  contained  In  the 
pleadings  of  said  Voorhees,  whereby  he 
charged  that  a  conspiracy  existed  on  the  part 
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of  the  payees  of  said  notes  to  defraud  said 
company  in  obtaining  the  same,  and  that 
some  of  said  payees  were  officers  of  said 
company  when  said  notes  and  trust  deed 
were  executed.  There  were  also  other  par- 
ties who  intervened  in  the  action,  who  sought 
and  were  given  the  relief  prayed  for;  but 
what  was  done  in  that  regard  Is  not  assailed 
on  this  appeal,  and  hence  requires  no  further 
consideration. 

Upon  substantially  the  foregoing  issues  a 
trial  was  had  to  the  court,  resulting  in  find- 
ings which,  so  far  as  material  to  this  ap- 
peal, in  substance  are:  That  all  of  the  prom- 
issory notes  and  the  trust  deed  before  men- 
tioned "were  executed  by  persons  acting  as 
officers  of  the  defendant  United  States  Ozo- 
cerite Company,"  and  "that  in  Issuing  said 
notes  and  said  trust  deed,  the  persons  who 
were  acting  as  directors  of  said  United 
States  Ozocerite  Company,  took  an  unfair  ad- 
vantage of  the  knowledge  they  had  possessed 
of  the  United  States  Ozocerite  Company, 
and  the  said  persons  were  neither  equitably 
nor  of  right  entitled  to  issue  said  notes  or  to 
give  said  mortgage  or  trust  deed  to  secure 
the  same ;  that  their  action  in  so  doing  was 
fraudulent,  and  constituted  a  fraud  on  the 
said  United  States  Ozocerite  Company  and 
the  stockholders  thereof,  and  that  the  action 
of  said  directors  in  Issuing  said  notes  and 
trust  deed  was  the  result  of  a  fraudulent 
confederation  of  said  persons  so  acting  as 
directors,  owning  less  than  one-half  of  the 
stock  of  said  corporation,  to  cheat  and  de- 
fraud said  United  States  Ozocerite  Company 
and  the  said  John  A.  Voorhees  and  his  asso- 
ciates." There  are  no  other  specific  findings 
of  facts.  There  are  some  general  findings, 
however,  to  the  effect  that  certain  allegations 
contained  in  the  pleadings  are  true,  and  that 
others  therein  contained  are  untrue. 

Upon  these  findings  the  court  made  conclu« 
slons  of  law  that  the  company  and  said  Voor- 
hees "are  entitled  to  a  decree  of  this  court 
canceling  and  declaring  void  the  promissory 
notes  sued  on,"  and  also  "a  decree  •  •  • 
canceling  and  declaring  void  the  trust  deed 
made  to  secure  said  promissory  notes."  A 
decree  In  accordance  with  the  findings  and 
conclusions  as  aforesaid  was  duly  entered. 
The  court  in  said  decree  not  only  canceled 
said  notes  and  trust  deed,  but,  without  find- 
ing that  said  notes  were  without  considera- 
tion and  not  based  upon  valid  claims,  refused 
the  relief,  with  the  proviso,  however,  that 
the  payees  of  said  notes  may  commence  ac- 
tion against  said  company  for  any  claims 
they  might  have  against  it  The  trustees 
appeal  from  the  Judgment  and  decree  to  the 
extent  only  that  said  decree  declared  said 
notes  and  trust  deed  invalid. 

There  are  practically  two  questions  pre- 
sented for  review:  (1)  Are  the  findings  sus- 
tained by  sufficient  evidence?  and  (2)  do 
the  findings  support  the  conclusions  of  law 
and  Judgment?    Even  these  two  questions 


blend  and  may  be  considered  together.  The 
evidence,  documentary  and  oral,  adduced  at 
the  trial  is  very  voluminous,  and  much  is 
contained  in  the  record  which,  in  our  Judg- 
ment, Is  entirely  immaterial  to  the  questions 
to  be  determined,  as  aforesaid.  In  view  that 
the  findings,  in  our  Judgment,  cannot  be  sus- 
tained for  want  of  evidence  to  support  them, 
it  becomes  impracticable  to  set  forth  all  of 
the  evidence,  or  even  to  make  a  condensed 
statement  thereof.  To  attempt  this  would 
be  like  copying  the  contents  of  an  entire 
volume,  for  the  purpose  of  showing  that  it 
does  not  contain  certain  matters.  We  shall 
therefore  only  in  a  general  way,  and  as 
briefly  as  possible,  give  our  reasons  why  the 
decree  as  against  the  appellants  cannot  be 
sustained. 

The  notes  sued  on  were  all  negotiable  in 
form,  and  thus  were  presumed  to  be  based 
upon  a  good  and  valid  consideration.  But, 
in  addition  to  this,  counsel  for  the  company 
produced  a  witness  (one  of  the  payees)  from 
whose  testimony  it  affirmatively  appears  that 
the  SO  notes  covered  by  the  trust  deed  aggre- 
gated $9^10.  The  witness  went  into  detail, 
and,  so  far  as  he  was  required  to  explain,  he 
testified  that  of  the  whole  amount  the  com- 
pany received,  either  in  cash  or  services  ren- 
dered to  it,  the  sum  of  $6,925.  As  to  the 
remaining  $2,885,  he  made  no  detailed  state- 
ment The  only  apparent  reason,  however, 
for  not  doing  so,  was  that  he  was  not  ques- 
tioned with  regard  thereto.  The  witness  did, 
however,  in  general  terms,  testify — and  this 
is  not  disputed— that  the  company  did  re- 
ceive full  consideration  for  the  whole  of  the 
claims.  Some  of  the  money,  in  some  instanc- 
es, had  been  advanced  to  the  payees  or  by 
some  others  who  had  assigned  their  claims 
to  the  payees  some  time  before  the  notes 
were  given.  The  witness  also  went  into 
some  detail  with  respect  to  the  reasons  why 
certain  transactions  were  had,  and,  to  some 
extent  at  least  explained  the  causes  for 
the  internal  dissensions  of  the  stockholders, 
of  which  there  appears  to  have  been  a  great 
deal,  and  why  some  of  them  advanced  mon- 
ey to  the  company,  and  why  others  did  not 
There  Is  not  a  word  of  direct  evidence  which 
in  any  way  impeaches  or  contradicts  the  tes- 
timony of  this  witness  or  the  books  of  the 
company,  which  the  witness  had  before  him, 
and  the  entries  in  which  he  fully  explained. 

Neither  the  company  nor  the  intervener, 
Voorhees,  made  the  slightest  attempt  to  Im- 
peach the  consideration  for  the  notes,  but 
they  insisted,  and  now  insist  that  in  view  of 
certain  suspicious  circumstances  to  which 
they  point  and  because  some  of  the  payees 
were  officers  of  the  company  when  the  notes 
were  made,  therefore  the  court  should  not 
recognize  the  notes  and  trust  deed  as  valid. 
While,  in  the  absence  of  an  explanation, 
there  are  some  circumstances  disclosed  by 
the  evidence  which  might  lead  one  to  sus- 
pect that  the  officers  of  the  company  were 
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not  as  careful  of  Its  interests  as  they  should 
hare  been  under  all  the  circumstances,  yet 
practically  all  of  the  circumstances  point  as 
much  to  the  want  of  good  judgment  on  the 
part  of  the  officers  as  they  do  to  a  desire  on 
their  part  to  injure  the  company.  Such  be- 
ing the  case,  and  especially  where  a  reason- 
able explanation  is  made,  a  court  of  equity 
cannot  presume  that  the  officers  were  guilty 
of  fraud.  It  is  evident  from  the  whole  rec- 
ord that,  If  the  company  had  been  prosperous, 
or  if  the  payees  of  the  notes  had  been  willing 
to  receive  treasury  stock  of  the  company  for 
their  claims  at  such  a  price  as  the  minority 
stockholders  placed  tbereon,  no  one  would 
have  seriously  complained  of  the  claims  pre- 
ferred by  the  payees.  The  mere  fact  that 
tbe  company's  business  proved  unsuccessful, 
and  that  to  pay  the  claims  might  seriously 
affect  its  credit  and  standing,  does  not  make 
the  claims  dishonest,  nor  confer  power  upon 
a  court  of  equity  to  declare  them  so.  It  is 
quite  evident  that  the  court  could  not  dis- 
cover any  specific  acts  of  fraud,  or  it  would 
have  so  found. 

Moreover,  In  view  of  wbat  has  been  said, 
the  court's  findings,  expressed  as  they  are 
in  tbe  form  of  conclusions,  are  entirely  too 
meager  to  sustain  a  judgment  or  decree  can- 
celing the  notes  and  trust  deed.  Nor  can  we 
see,  as  against  the  company  and  Voorhees, 
at  least,  why  tbe  payees  of  the  notes  are 
not  entitled  to  receive  pay  for  the  services 
rendered  and  for  the  cash,  or  its  equivalent, 
advanced  by  them  to  the  company.  Nor  is 
It  made  apparent,  if  they  had  valid  claims, 
why  they  should  not  have  them  secured  by 
the  company.  If  the  claims  of  the  payees 
in  the  notes  came  in  conflict  with  creditors  of 
the  company,  who  were  strangers  to  it,  a  dif- 
ferent question  might  arise,  and  a  court  of 
equity,  In  view  of  the  relationship  existing 


between  the  payees  and  the  company,  would, 
no  doubt,  take  care  not  to  postpone  a  credi- 
tor's claim  to  that  of  an  officer,  unless  the 
latter's  claim  were  shown  to  be  more  equita- 
ble than  the  former's.  As  between  the  com- 
pany or  Voorhees,  however,  and  the  payees, 
the  payees,  so  far,  at  least,  as  this  record 
discloses,  have  the  equities  in  their  favor. 
Nor  is  there  any  question  that,  in  view  of  the 
evidence  and  findings  of  the  court,  the  of- 
ficers who  made  the  notes  and  trust  deed 
had  not  ample  authority  to  execute  them 
on  behalf  of  the  company.  If,  therefore, 
there  is  no  fraud,  or  some  act  or  omission  on 
the  part  of  the  payees  amounting  to  a 
fraud,  then  the  court  must  enforce  the  notes 
the  same  as  it  would  enforce  any  other  cor- 
porate obligation. 

From  a  careful  examination  of  tbe  entire 
evidence,  we  have  been  unable  to  discover 
anything  which,  as  between  the  parties  to 
this  action  at  least,  would  vitiate  the  notes 
or  the  trust  deed  sued  on.  The  findings  and 
conclusions  of  law  and  the  decree,  in  so  far 
as  they  affect  the  claims  covered  by  the  notes 
and  trust  deed,  are  therefore  set  aside  and 
reversed,  and  the  cause  is  remanded,  to  the 
district  court,  with  directions  to  make  find- 
ings and  conclusions  of  law  in  accordance 
with  the  views  herein  expressed,  and  to  en- 
ter a  judgment  and  decree  of  foreclosure,  and 
to  grant  the  relief  prayed  for  by  the  appel- 
lants In  their  complaint  In  so  far  as  the 
present  decree  of  the  court  is  not  in  conflict 
with  the  foregoing,  and  in  so  far  as  it  does 
not  affect  the  right  of  appellants  to  have 
judgment  on  the  notes  and  a  foreclosure  of 
the  trust  deed,  the  present  decree  shall 
remain  as  it  now  is.  Appellants  to  recover 
costs  on  this  appeal. 

McCARTT  and  STRAUP,  JJ.,  concur. 
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CARSON  v.  WELDON  et  ux. 
(Supreme  Court  of  Kansas.    March  11,  1911.) 
Taxation  (8  762*)— Tax  Deed— Patent  De- 
fects. 

Where  the  specific  recitals  of  a  tax  deed 
showed  that  the  county's  interest  was  assigned 
for  an  amount  at  least  $6  less  than  the  cost  of 
redemption,  and  such  deficiency  could  not  be 
explained  nor  a  sufficient  amount  found  by  a 
reference  to  any  other  recitals  or  by  any  ration- 
al method  of  computation,  the  deed  was  void  on 
its  face. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  1514-1516;  Dec.  Dig.  I  762.*] 

Appeal  from  District  Court,  Clark  County. 

Action  by  C.  W.  Carson  against  W.  H. 
Weldon  and  wife  to  set  aside  a  tax  deed. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Affirmed. 

W.  W.  Harvey,  H.  R  Daigh,  and  H.  J. 
Bone,  for  appellants.  F.  C.  Price,  for  appel- 
lee. 

PER  CURIAM.  The  validity  of  a  tax 
deed  more  than  five  years  old  is  involved. 
On  its  face  it  shows  a  sale  of  land  to  the 
county  in  September,  1894,  for  $10.43;  and 
assignment  of  the  certificate  by  the  county 
clerk,  on  August  2,  1902,  for  $16.43,  the  pay- 
ment of  the  subsequent  taxes  by  the  pur- 
chaser for  the  years  1894  up  to  and  includ- 
ing 1900  amounting  to  $38.64,  and  the  con- 
sideration recited  in  the  deed  issued  August 
6,  1902,  is  $54.84.  By  the  specific  recitals  it 
appears  that  the  Interest  of  the  county  was 
assigned  for  an  amount  at  least  $6  less  than 
the  cost  of  redemption,  and  this  patent  de- 
fect is  of  itself  sufficient  to  avoid  the  deed. 
Colllne  v.  JoHey,  79  Kan.  695,  100  Pac.  477. 
This  substantial  deficiency  cannot  be  ex- 
plained, nor  can  a  sufficient  amount  be  found 
by  a  reference  to  the  other  recitals  nor  by 
any  rational  method  of  computation  as  was 
done  in  Milburn  v.  Beaty,  81  Kan.  690,  106 
Pac.  1065.  The  recitals  are  not  consistent 
with  each  other,  and,  when  all  are  consid- 
ered, it  cannot  be  said  that  an  amount  equal 
to  the  cost  of  redemption  was  paid.  The 
court  rightly  held  the  deed  to  be  void  on  its 
face. 

Judgment  -  affirmed. 


OVERLY  et  al.  v.  ANGEL  et  al.t 
(Supreme  Court  of  .Kansas.    March  11,  1911.) 

(Syllabus  by  the  Court.) 
Wills  (|  58*)— Contract  to  Execute— Evi- 
dence. 

Plaintiff's,  who  claimed  to  be  the  equitable 
owners  of  an  estate,  alleged  and  undertook  to 
show  that  their  uncle  entered  into  an  agreement 
with  his  wife  that  he  would  execute  a  will  giv- 
ing all  his  property  to  bis  wife  on  condition 
that  she  would  in  turn  leave  the  property  to 
plaintiffs;  that  he  had  made  the  will  in  com- 
pliance with  this  agreement  and  had  fastened 
a  trust  upon  the  property  in  favor  of  plaintiffs. 
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but  that  the  wife  had  failed  to  carry  out  the 
agreement  on  her  part,  and  had  died  without 
making  a  will.  To  sustain  their  contention,  it 
was  necessary  for  plaintiffs  to  show  by  clear 
and  convincing  proof  that  the  agreement  was 
made  and  a  trust  created  in  their  favor.  The 
trial  court  found  against  their  contention,  and 
under  all  the  testimony  it  is  held  that  the  find- 
ing must  be  approved. 

[Ed.  Note.— For  other  Wills,  Cent 

Dig.  §§  164,  165 ;  Dec.  Dig.  §  58.*] 

Appeal  from  District  Court,  Lyon  County. 

Action  by  Martha  Overly  and  Sarah  E. 
Overly  against  David  Angel  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal. Affirmed. 

John  Madden  and  Kellogg  &  Kellogg,  for 
appellants.  Huggins  &  Ganse  and  Mr.  Rid- 
dle, for  appellees. 

JOHNSTON,  C.  J.  The  appellants,  Martha 
Overly  and  Sarah  E.  Overly,  asked  the  trial 
court  to  adjudge  them  to  be  the  equitable 
owners  of  the  estate  left '  by  Martha  B. 
Smith  at  her  death  and  to  put  them  into 
possession  of  it 

It  appears  that  William  B.  Smith  and  his 
wife,  Martha  B.  Smith,  resided  in  Illinois 
and  that  he  died  testate  in  1885,  leaving  all 
his  property  to  his  wife.  She  sold  her  prop- 
erty in  Illinois  and  moved  to  Kansas,  where 
she  remained  until  her  death  in  1909.  By 
good  business  management  she  had  Increas- 
ed the  value  of  her  estate,  making  It  double 
what  it  was  when  her  husband  died.  After 
she  died  a  search  for  a  will  was  made,  but 
none  was  found,  and  upon  application  an 
administrator  of  her  estate  was  appointed 
and  proceedings  for  the  distribution  of  the 
estate,  as  the  law  provides,  was  begun.  Sub- 
sequently a  carpet  was  taken  up  in  the 
house  she  occupied,  and  it  is  claimed  that 
among  old  newspapers,  which  had  been  plac- 
ed under  the  carpet,  the  following  paper  was 
found: 

"Mrs.  Buck. 

"Mrs.  Buck  and  I  went  to  Virginia  and  I 
see  our  property  Is  all  given  to  me — and  at 
my  death  I  want  my  brother  David  Angel  to 
have  two  thousand  dollars  and  my  sister  Ma- 
ry Wanger  to  have  two  thousand  dollars  and 
one  hundred  dollars  to  any  of  the  relations 
that  claims  it  and  all  the  rest  of  my  property 
aud  money  I  want  Mattle  Overly  and  Lizzie 
Overly  to  have  at  my  death  equally.  Mr. 
and  Mrs.  Driver  and  Mrs.  Buck  know  that 
I  want  it  to  go  that  way. 

her 

"Martha  B.  X  Smith." 
mark 

The  appellants  were  the  daughters  of  a 
brother  of  Martha  B.  Smith,  who  had  died 
when  the  children  were  young,  and  William 
B.  Smith  and  his  wife  gave  them  a  home  for 
a  time  and  sent  them  to  school.  Afterwards 
they  married  and  established  homes  of  their 
own,  and  as  far  as  appears  they  sustained 
friendly   relations   with   their  aunt,  Mrs. 
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Smith.  The  appellants  alleged  and  undertook 
to  prove  that  William  B.  Smith  entered  Into 
an  agreement  with  his  wife  that  he  would 
execute  a  will  giving  all  his  property  to  her 
on  condition  that  she  should  devise  and  be- 
queath all  the  property  to  appellants,  except 
such  provisions  as  she  should  see  fit  to 
make  for  their  mother  and  her  brother.  It 
was  also  alleged  that  William  B.  Smith  car- 
ried out  his  part  of  the  agreement,  and  that 
Martha  B.  Smith  was  endeavoring  to  com- 
ply with  the  agreement  when  she  signed 
the  paper  above  quoted,  and  supposed  It  to 
be  a  good  will. 

There  was  considerable  testimony  offered 
in  regard  to  whether  there  was  such  an 
agreement  between  the  Smiths  as  to  the  dis- 
position of  their  property,  whether  there  had 
been  part  performance  of  it,  and,  finally, 
whether  the  Smiths  Intended  by  their  agree- 
ment and  acts  to  ultimately  vest  the  prop- 
erty In  appellants.  It  Is  true,  as  appellants 
contend,  that  it  was  competent  for  the  Smiths 
to  have  made  a  binding  contract  for  the 
disposition  of  their  property  and  to  fasten  a 
trust  upon  It  In  favor  of  appellants.  In  An- 
derson v.  Anderson,  75  Kan.  117,  88  Pac.  743, 
9  L.  R  A.  (N.  S.)  229,  it  was  said  that: 
"When  a  definite  contract  to  leave  property 
by  will  has  been  clearly  and  certainly  es- 
tablished, and  there  has  been  performance  on 
the  part  of  the  promisee,  equity  will  grant 
relief,  provided  the  case  Is  free  from  objec- 
tion on  account  of  Inadequacy  of  considera- 
tion and  there  are  no  circumstances  or  con- 
ditions which  render  the  claim  inequitable." 

The  trial  court  which  heard  the  evidence, 
and  had  a  decided  advantage  over  this  court 
in  measuring  its  force,  has  in  effect  found 
that  no  such  agreement  was  made  or  trust 
created.  There  was  some  testimony  that 
William  B.  Smith  was  attached  to  appel- 
lants, and  had  expressed  a  desire  that  the 
property  should  ultimately  be  given  to  them. 
It  was  testified  that  in  the  last  sickness  of 
Smith  he  told  a  witness  that  he  had  willed 
all  his  property  to  his  wife,  and  that  he 
wanted  a  part  of  It  to  go  to  appellants,  and 
that  he  said  to  his  wife,  "If  I  don't  live 
to  get  it  done,  you'll  do  as  I  want  you?"  and 
she  said,  "Yes,  dear;  I  will."  The  same  wit- 
ness testified  at  another  time  and  gave  a  dif- 
ferent version,  saying  in  substance  that  Mr. 
Smith  stated  that  he  had  willed  everything 
to  his  wife  to  do  as  she  pleased  with  it,  but 
that  if  anything  was  left  he  wanted  it  to  go 
to  appellants;  that  he  desired  to  make  a 
codicil  to  his  will,  and  if  he  did  not  get  it 
done  he  wanted  his  wife  to  remember  his 
wish,  and  that  she  said  she  would  remember; 
that  he  had  sent  for  a  certain  man  to  prepare 
a  codicil,  but  that  he  was  not  found  until 
after  Smith  became  unconscious,  and  the 
will  was  therefore  not  changed.  There  were 
inconsistencies  and  contradictions  in  the  tes- 
timony of  this  witness,  as  well  as  that  of 
his  wife,  due  in  part  to  the  fact  that  they 
were  old  and  were  attempting  to  repeat  state- 


ments made  25  years  before  their  testimony 
was  given.  There  was  an  attempt  to  show 
that  Mrs.  Smith  recognized  an  agreement  to 
give  the  property  to  appellants,  and  witness- 
es did  testify  that  she  had  said  that  provi- 
sion had  been  or  would  be  made  by  which 
appellants  would  get  a  part  of  her  property, 
but  it  was  of  a  vague  and  uncertain  charac- 
ter. The  paper  which,  it  was  said,  was 
found  in  the  trash  under  a  tacked  down  car- 
pet lacked  the  essential  features  of  a  will, 
and  besides  there  was  no  satisfactory  evi- 
dence that  it  was  signed  by  Mrs.  Smith,  or 
even  that  she  had  ever  seen  it  The  conten- 
tion is,  not  that  this  paper  is  a  will,  bat 
rather  that  it  is  some  evidence  of  an  agree- 
ment with  her  husband  to  give  the  property 
to  appellants,  and  of  an  Intention  to  carry 
out  that  agreement  The  character  of  the 
paper  and  the  circumstances  under  which  it 
was  found  leaves  its  origin,  genuineness,  and 
purpose  in  great  doubt  and  it  adds  little, 
if  anything,  to  the  proof  of  the  alleged  agree- 
ment between  the  Smiths,  the  existence  of 
which  must  be  clearly  and  certainly  estab- 
lished, before  it  can  be  said  that  Mrs.  Smith 
took  and  held  the  property  Impressed  with 
a  trust  in  favor  of  appellants.  The  will  of 
William  B.  Smith  gave  the  property  abso- 
lutely to  his  wife,  and,  while  witnesses  said 
that  he  desired  to  change  the  will  and  de- 
sired to  add  a  codicil,  no  change  or  addition 
was  in  fact  made.  The  statement  of  the 
Smiths  offered  as  proof  of  an  agreement  that 
the  property  should  go  to  appellants  was  not 
made  in,  connection  with  the  execution  of 
the  will,  but  some  time  after  it  had  been 
executed.  It,  therefore,  could  not  have  had 
any  influence  on  the  making  of  the  wilL 
The  attempt  to  have  a  codicil  added  to  the 
will,  if  made,  would  tend  to  show  that  no 
agreement  had  been  made  as  to  the  disposi- 
tion of  his  property,  or  at  least  was  not 
relied  on  by  Mr.  Smith.  There  Is  nothing 
to  show  that  Mrs.  Smith  did  anything  to  in- 
duce her  husband  to  make  the  will,  nor  to 
prevent  him  from  changing  the  will  which 
had  been  executed.  It  does  not  appear  that 
any  promise  was  made  by  her  that  if  the 
property  was  left  to  her,  she  would  carry  oat 
any  wish  or  direction  of  his.  No  proof  is 
offered  of  anything  approaching  fraud  on  the 
part  of  Mrs.  Smith  in  the  making  of  the  wilL 
The  ordinary  rule  is  that  where  an  estate 
Is  absolutely  devised,  any  repugnant  condi- 
tions in  the  will  must  yield  (McNutt  v.  Mc- 
Comb,  61  Kan.  25,  58  Pac  965),  but  m  the 
will  of  Smith  there  were  no  restrictions  and 
no  requests,  precatory  or  otherwise.  The 
conversation  said  to  have  occurred  shortly  be- 
fore his  death  is  hardly  such  as  would  create 
a  trust  or  operate  to  cut  down  an  unequivo- 
cal disposition  of  property.  Whether  con- 
sidered with  or  apart  from  the  will,  the 
words  used  appear  to  be  advisory  in  their 
nature,  and  not  such  as  evidenced  a  purpose 
to  ingraft  any  conditions  upon  the  will,  and 
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they  certainly  lack  the  elements  necessary  to 
the  creation  of  a  trust 

The  Judgment  of  the  district  court  will  be 
affirmed.  All  the  Justices  concurring. 


HILL  y.  MILLER  et  al. 
(Supreme  Court  of  Kansas.    March  11,  1911.) 

(SyUobue  by  the  Court.) 

Judgment  (|  149*)— Vacating— Service  bt 
Publication— Purchaser  under  Decree. 
On  January  18th  an  application  was  made 
nnder  section  83,  Code  Civ.  Proc.  (section  5676, 
Gen.  St.  1909),  to  set  aside  a  decree  quieting  ti- 
tle, based  upon  publication  service.  It  was  re- 
sisted by  one  who  claimed  to  have  purchased 
the  land  in  good  faith  In  reliance  upon  the  de- 
cree. The  conveyance  to  him  was  dated  and 
acknowledged  January  11th  and  recorded  Feb- 
ruary 8th.  There  "was  evidence  that  on  Janu- 
ary 15th  he  stated  to  the  representative  of  the 
applicant  that  he  then  had  no  interest  in  the 
property.  Held,  that  the  evidence  justified  a 
finding  that  the  deed  was  not  delivered  prior  to 
the  filing  of  the  application. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  5  260;  Dec  Dig.  8  149.*] 

Appeal  from  District  Court,  Haskell 
County. 

Action  by  James  A  Hill  against  Phillip  J. 
Miller  and  others.  Judgment  for  plaintiff. 
W.  M.  Starling  applied  to  have  Judgment  set 
aside,  and  R.  B.  Colburn  asserted  title  by 
purchase  of  the  land  under  judgment.  Judg- 
ment for  Starling,  and  Colburn  appeals.  Af- 
firmed. 

T.  W.  Marshall  and  Herbert  Rhoades,  for 
appellant  Fred  J.  Evans,  for  appellee. 

MASON,  J.  The  holder  of  a  tax  deed  ex- 
ecuted a  conveyance  to  James  A  Hill.  On 
May  11,  1906,  Hill  obtained  a  decree,  found- 
ed upon  publication  service,  quieting  title 
against  S.  W.  Gilliland,  the  record  owner  of 
the  patent  title.  On  January  18,  1908,  W.  M. 
Starling,  to  whom  Gilliland  had  conveyed 
the  land,  applied  to  have  the  judgment  va- 
cated under  section  77  of  the  old  Code,  cor- 
responding to  present  section  83  (Gen.  St 
1909,  {  5676),  and  was  permitted  to  file  an 
answer  claiming  title  and  disputing  the  va- 
lidity of  the  tax  deed.  In  reply  to  this  R.  B. 
Colburn  filed  a  -pleading  asserting  that  he 
had  purchased  the  property  in  good  faith  in 
reliance  upon  the  judgment  and  on  that  ac- 
count denying  Starling's  right  to  recover 
against  him.  A  trial  of  the  Issues  thus  form- 
ed resulted  in  a  judgment  in  favor  of  Star- 
ling, and  Colburn  appeals. 

To  procure  a  reversal  Colburn  Is  requir- 
ed to  show  either  that  the  tax  deed  was  val- 
id, or  that  the  evidence  did  not  support  a 
finding  that  he  was  not  a  purchaser  in  good 
faith  in  reliance  upon  the  decree  quieting 
title.  The  deed  was  less  than  five  years  old, 
and  was  voidable  for  the  reason  that  it 
failed  to  state  the  amount  for  which  the 


land  was  sold  at  the  tax  sale.  Colburn  tes- 
tified that  he  bought  the  land  for  a  valuable 
consideration,  relying  on  the  decree.  On  the 
other  hand,  the  attorney  of  Starling  testi- 
fied, in  substance,  that  on  January  15,  1908, 
he  told  Colburn  that  in  behalf  of  the  owner 
of  the  land  he  was  trying  to  get  a  settlement 
with  the  claimants  under  the  tax  title,  and 
that  in  reply  Colburn  said  he  knew  nothing 
about  the  matter  and  was  not  Interested  in 
it;  that  he  had  no  interest  in  the  land.  Col- 
burn denied  having  made  these  statements, 
but  the  court  must  be  deemed  to  have  re- 
solved the  dispute  against  him.  No  witness 
undertook  to  say  when  the  deed  to  Colburn 
was  paid  for  or  delivered.  The  acknowledg- 
ment as  well  as  the  Instrument  itself,  was 
dated  January  11,  1908.  That  is  prima  fa- 
cie, but  not  conclusive,  evidence  of  the  time 
of  delivery.  13  Cyc.  731.  Here  the  infer- 
ence of  a  delivery  on  January  11th  is  over- 
come by  Colburn's  statement,  made  four  days 
later,  that  he  then  had  no  interest  in  the 
property.  We  need  not  decide  whether  the 
Information  he  received  that  the  owner  of 
the  land  was  seeking  a  settlement  with  the 
holder  of  the  tax  title  was  sufficient  to  pre- 
vent his  thereafter  becoming  a  purchaser  In 
good  faith.  At  all  events  he  was  not  pro- 
tected by  the  statute,  unless  he  bought  and 
paid  for  the  land  prior  to  January  18,  1908, 
the  date  when  the  proceeding  was  begun 
to  set  aside  the  decree  quieting  title.  His 
deed  was  not  filed  for  record  until  Feb- 
ruary 8,  1908,  and  the  trial  court  was  Jus- 
tified in  finding  that  there  was  no  convinc- 
ing proof  of  its  delivery  before  that  time. 

The  judgment  is  therefore  affirmed.  All 
the  Justices  concurring. 


MEYER  et  ox.  v.  CITY  OF  ROSEDALB 
et  al.t 

(Supreme  Court  of  Kansas.   March  11,  1911.) 

(SyUabut  by  the  Court.) 

1.  Municipal  Corporations  (8  395*)— Grad- 
ing Street  —  Negligence  —  Injury  to 
Building— Damages. 

The  measure  of  damages  for  injuries  done 
to  a  building  may  differ  according  to  the  facts 
in  each  case.  Under  the  evidence  in  this  case, 
the  rule  prescribed  by  the  court  that  the 
amount  of  damage,  if  any,  should  be  the  cost  of 
restoring  the  building  to  the  same,  condition  in 
which  ip  was  before  the  injury  occurred  is  the 
correct  rule. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  946;  Dec.  Dig.  § 
395.*] 

2.  Trial  (S  295*)— Misleading  Instructions 
—Cure  by  Other  Instructions. 

Where,  on  the  trial  of  a  case,  numerous  in- 
structions are  given,  one  or  more  of  which  con- 
tain clauses  which  are  susceptible  of  a  construc- 
tion which  would  be  misleading  to  the  jury, 
still,  if  the  Instructions  as  a  whole,  considered 
together,  as  they  should  be,  make  it  apparent 
that  the  doubtful  instruction  may  and  should 
be  so  construed  as  to  properly  direct  the  jury, 
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the  case  will  not  be  reversed  by  reason  of  the  1 
doubtful  instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  §  295.*] 

Appeal  from  Court  of  Common  Pleas,  Wy- 
andotte County. 

Action  by  William  Meyer  and  Rosa  Meyer 
against  the  City  of  Rosedale  and  Julius  Tur- 
ner. Judgment  for  plaintiffs,  and  defend- 
ants appeal.  Affirmed. 

S.  R.  Williamson  and  Theoph  L.  Cams, 
for  appellants.  Hale,  Dean  &  Higglns,  for 
appellees. 

SMITH,  J.  Meyer  and  wife  brought  this 
action  against  the  city  to  recover  damages 
to  their  residence  property  by  reason  of  the 
alleged  negligent  manner  in  which  the  city 
graded  the  street,  making  a  deep  cut,  upon 
which  their  property  fronted,  and,  by  reason 
of  such  negligence,  alleged  that  the  earth  In 
front  of  their  dwelling  caved  in  and  slipped 
and  Injured  their  property  to  the  extent  of 
$2,000.  The  case  was  tried  In  the  district 
court  to  a  Jury  and  resulted  in  a  verdict  and 
Judgment  In  favor  of  the  plaintiffs  for  $1,- 
400.   The  city  appeals. 

The  defendant  city  contends  that  the  grad- 
ing was  done  in  accordance  with  a  petition 
signed  by  Meyer  and  other  resident  property 
owners,  and  that  it  was  the  duty  of  the 
plaintiffs  to  protect  their  property  from  the 
accident  which  occurred  by  building  a  re- 
taining wall  along  the  street  at  the  front 
On  the  other  band,  the  plaintiffs  contend  that 
the  grading  was  done  from  time  to  time,  that 
the  street  was  kept  in  such  condition,  and 
there  was  such  an  amount  of  earth  left  for 
weeks  immediately  in  front,  which  had  to 
be  removed,  that  it  was  impracticable  for 
them  to  build  the  retaining  wall  while  the 
work  was  in  progress.  There  is  no  conten- 
tion but  that  the  earth  did  slip  in  front  of 
the  house,  that  the  house,  which  was  built 
of  stone,  was  cracked  on  two  sides,  that 
the  pillars  to  the  porch  were  undermined, 
that  the  front  doors  were  placed  in  such  con- 
dition that  they  would  not  open  or  shut,  and 
that  the  plaintiffs,  for  a  short  time,  moved 
out  of  the  house  in  which  they  had  resided. 

There  are  21  assignments  of  error,  but  8, 
only,  are  argued  in  the  brief.  It  Is  contend- 
ed that  the  court  erred  in  giving  instruction 
No.  7,  In  which,  after  stating  to  the  Jury  that 
the  plaintiffs  were  estopped  from  recovering 
damages  by  reason  of  the  grading  of  the 
street  to  the  established  grade,  which  was 
some  distance  below  the  surface  line  of  their 
property,  added  the  following:  "And  (you) 
are  not  to  consider  the  same,  except  in  so 
far  as  the  depth  of  the  cut  made  in  front 
of  their  said  premises  may  have  relation  to 
any  slipping  or  sliding  of  the  earth,  if  any, 
in  the  matter  of  the  prosecution  of  the  work 
of  the  grading  in  question."   It  is  said  these 


quoted  words  instruct,  inferentially,  that 
If  the  depth  of  the  cut  had  any  relation  to 
the  slipping  or  sliding  of  the  earth,  that  the 
plaintiffs  might  recover  by  reason  of  the 
grading,  even  if  properly  done.  Taken  alone 
this  Instruction  might  be  construed  so  to 
read.  In  other  instructions  the  Jury  were 
told  that  the  plaintiffs  could  not  recover  on 
account  of  the  grading,  but  assumed  the 
risk  thereof,  unless  such  grading  was  done 
in  a  negligent  and  Improper  manner. 

Instruction  No.  0  is  very  explicit:  "(9)  If 
you  find  from  a  preponderance  of  the  evi- 
dence that  the  said  defendant  city  let  the 
contract  to  one  Julius  Turner  to  grade  the 
street  in  question,  and  that  the  said  coo- 
tractor  proceeded  with  said  grading  under 
the  direction  of  the  city  engineer  with  all 
reasonable  care  and  dispatch,  and  without 
any  more  delay  than  was  reasonable,  oc- 
casioned by  reason  of  the  frost  and  inclem- 
ency of  the  weather  during  the  winter  sea- 
son, which  prevented  the  prosecution  of  said 
work,  and  that  such  grading  was  done  by  the 
contractor  in  accordance  with  the  requestor 
the  plaintiff  in  his  petition  to  said  city  upon 
the  line  of  the  established  grade  of  said 
street  in  front  of  plaintiffs*  said  property, 
and  the  injury  and  damage  to  plaintiffs' 
house,  if  any,  was  not  occasioned  by  reason 
of  any  unreasonable  delay  In  the  prosecution 
of  said  work  of  grading  by  said  contractor, 
then  the  plaintiff  cannot  recover,  and  your 
verdict  must  be  for  the  defendant  city." 

Again,  it  is  contended  that  the  court  erred 
In  giving  instruction  No.  12.  in  regard  to 
the  measure  of  damages,  it  being  stated 
therein  that,  if  they  found  that  the  plain- 
tiffs were  entitled  to  recover,  the  Jury  should 
"allow  them  such  reasonable  sum  as  the  evi- 
dence shows  they  have  been  damaged;  that 
is  to  say,  such  reasonable  sum  as  the  evi- 
dence shows  will  be  required  to  repair  said 
property  and  place  it  in  the  same  condition 
in  which  it  was  immediately  prior  to  tfc" 
time  of  the  happening  of  the  injury  a:»I 
damage,  If  any,  not  exceeding  the  sum  of  ft.*. 
000."  The  Jury  had,  under  the  order  of  the 
court,  gone  In  a  body  to  see  the  property, 
and  there  was  much  evidence  as  to  the  con- 
dition of  the  building.  One  witness,  who 
qualified  as  an  engineer,  testified  that,  in  his 
opinion,  the  damaged  condition  of  the  bousr 
was  due  to  the  grading  of  the  street:  that 
the  house  was,  at  the  time  of  trial,  unsafe 
for  habitation. 

It  is  contended  by  the  defendant  dry  that 
the  measure  of  damages,  if  damage  be  shown 
by  the  negligence  of  the  defendant,  is  the 
difference  in  value  of  the  property  as  It  was 
immediately  before  and  immediately  after 
the  injury.  The  proper  measure  of  dama?*" 
is  different  in  different  cases,  depending  up- 
on the  particular  facts.  In  a  stone  buildini 
for  instance,  if  a  stone  should  be  cracked  t»y 
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another  than  the  owner,  at  or  near  the  foun- 
dation thereof,  In  such  a  manner  as  to 
slightly  depreciate  the  appearance  and  value 
of  the  building,  but  not  to  Injure  the  occu- 
pancy, the  rule  contended  for  by  the  defend- 
ants would  undoubtedly  be  right,  and  the 
rule  prescribed  by  the  court  in  this  case 
would  be  wrong.  To  restore  the  building  to 
the  same  condition  as  It  was  before  the  In- 
Jury  In  the  case  supposed  might  require  the 
tearing  down  of  a  large  portion  of  the  build- 
ing and  the  incurring  of  large  expense,  while 
the  damage  to  the  actual  use  or  value  of  the 
property  might  be  very  slight  In  support  of 
defendant's  contention  Kerns  v.  Kansas  City, 
79  Kan.  562,  100  Pac.  624,  Is  cited.  Under 
the  facts  of  that  case  the  rule  there  stated 
still  meets  our  approval,  but,  under  the 
facts  of  the  case  supposed  above,  it  would 
not  afford  a  correct  rule.  As  before  said, 
the  proper  measure  of  damages  depends 
largely  upon  the  facts  of  each  particular 
case.  The  plaintiffs  produced  evidence  as  to 
what  would  be  necessary  to  put  the  house  in 
as  good  condition,  practically,  as  It  was  be- 
fore, and  furnished  estimates  of  the  cost, 
which  evidence  tended  to  show  that  it  was 
necessary  to  rebuild  the  front  of  the  house. 
The  defendants  offered  no  evidence  to  show 
that  the  cost  of  the  proposed  repairs  would 
exceed  the  difference  in  the  value  of  the 
property  immediately  before  and  after  the 
Injury,  or  that  the  house  could  be  repaired 
so  as  to  make  it  habitable  and  salable  with- 
out rebuilding  the  foundation  and  front  of 
the  house.  While,  as  before  said,  the  rule 
laid  down  by  the  court  as  to  the  measure 
of  damages  would  not  be  applicable  in  every 
case,  under  the  evidence  in  this  case  we 
think  it  was  correct. 

Again,  it  Is  contended  that  in  the  eleventh 
Instruction  the  court  shifted  the  burden  of 
proof  upon  the  defendant  to  show  that  the 
settling  of  the  walls  of  the  house  was  caused 
by  improper  construction  or  defective  ma- 
terial, or  some  cause  other  than  the  alleged 
negligence  of  the  city  in  the  manner  of  the 
grading.  While,  as  before  said,  this  instruc- 
tion, read  alone,  might  be  susceptible  of  the 
construction  given  it  by  the  defendant,  yet. 
If  read  in  connection  with  the  other  Instruc- 
tions, especially  Nos.  2  and  3,  which,  In  ef- 
fect, tell  the  jury  that  the  burden  of  prov- 
ing all  of  the  facts  necessary  to  their  recov- 
ery rests  upon  the  plaintiff,  we  think  the 
jury  was  not  misled.  It  may  also  be  said 
there  was  substantially  no  evidence  of  any 
defect  in  the  foundation  wall,  or  of  any  oth- 
er cause  for  the  settling  of  the  walls,  than 
the  slipping  or  sliding  of  the  earth. 

Again,  it  is  contended  that  instruction  No. 
8  assumes  to  cover  the  entire  law  of  the  case 
and  omits  some  matters  that  should  have 
been  included  therein.  We  Co  not  think 
that  it  is  true  that  this  instruction  assumes 


to  cover  the  entire  law  of  the  case.  There 
were  numerous  Instructions,  and  all  read  to- 
gether, as  they  should  be,  seem  to  be  fair  and 
to  include  no  substantial  error. 

The  remaining  objections,  and  brief  relat- 
ing thereto,  go  to  the  discussion  of  the  in- 
troduction and  admission  of  evidence  and  to 
the  credibility  of  witnesses.  We  have  read 
the  evidence  and  the  objections  and  find 
nothing  calling  for  special  mention,  and 
think  that  no  substantial  error  was  com- 
mitted. 

The  judgment  of  the  court  is  affirmed.  All 
the  Justices  concurring. 


LEWIS  v.  CHEROKEE  &  P.  COAL  & 
MINING  CO. 
(Supreme  Court  of  Kansas.    March  11,  1911.) 

(Byllabut  by  the  Court.) 

Masteb  and  Servant  (5  118*)— Injubt  to 

Servant—  Safe  Place— Mines. 

An  experienced  miner,  who  was  engaged  in 
driving  moles  through  the  entries  of  a  mine 
which  were  of  varying  widths,  drove  mules  at- 
tached to  a  string  .of  cars  to  a  place  where  the 
entry  passed  through  a  horseback,  which  was 
so  narrow  that  there  was  not  room  for  the  driv- 
er between  the  cars  and  the  wall.  He  stopped 
to  hook  on  another  car  and  the  mules  started 
without  warning,  and  before  he  could  get  out  of 
the  way  he  was  drawn  between  the  car  and  the 
wall  and  injured.  Held,  that  the  obvious  fact 
that  the  entry  was  so  narrow  at  that  point  as 
not  to  afford  room  for  the  body  of  a  miner 
between  the  car  and  the  wall  was  not  culpable 
negligence  towards  the  miner. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  177,  209;  Dec.  Dig.  § 
118.*] 

Appeal  from  District  Court,  Crawford 
County. 

Action  by  William  Lewis  against  the  Cher- 
okee &  Pittsburg  Coal  &  Mining  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

F.  B.  Wheeler  and  John  L.  Klrkpatrick,  for 
appellant.  W.  P.  Dillard,  Wm.  R.  Smith,  and 
D.  H.  Wooley,  for  appellee. 

JOHNSTON,  C.  J.  This  is  an  action  to 
recover  damages  for  personal  injuries  sus- 
tained by  appellant  while  driving  mules  in 
the  mine  of  appellee.  He  was  an  experienced 
miner  and  mule  driver,  although  he  had  only 
been  employed  a  short  time  in  that  mine. 
His  work  was  to  take  empty  cars  into  the 
entry  and  to  distribute  or  place  them  in  the 
rooms  opening  Into  the  entry,  and  then  to  re- 
turn with  the  loaded  cars  picked  up  from 
the  varlouB  rooms.  These  cars  are  coupled 
together  by  means  of  links  and  hooks.  The 
motive  power  to  move  the  cars  hooked  to- 
gether is  a  pair  of  mules,  driven  tandem 
fashion  and  guided  by  verbal  orders.  The 
entries  are  of  various  widths,  most  of  them 
ranging  from  five  to  eight  feet   The  width 
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of  the  entry  where  the  accident  occurred  was 
about  four  feet  and  ten  Inches,  and  was  nar- 
rower at  that  point  by  reason  of  the  exis- 
tence of  what  is  called  a  "horseback."  It 
was  near  the  door  of  a  room  from  which  a 
car  was  taken,  and,  Just  after  appellant  had 
coupled  the  car  to  the  string  of  cars  to  which 
the  mules  were  hitched,  the  mules  started 
suddenly  without  the  word  of  command,  and 
as  one  of  his  legs  was  outside  the  car  it  was 
caught  between  the  rear  car  and  the  wall 
and  was  injured.  The  space  between  the  car 
and  the  wall  was  not  wide  enough  for  him  to 
stand  or  walk.  He  said  that  the  ordinary 
way  to  avoid  being  caught  in  such  a  place 
is  to  go  between  or  climb  over  the  cars.  The 
negligence  alleged  is  that  appellee  did  not 
furnish  appellant  a  reasonably  safe  place  to 
work  and  proper  appliances  with  which  to 
work,  and  the  court,  upon  evidence  showing 
the  foregoing  facts,  sustained  a  demurrer  to 
the  evidence  and  gave  Judgment  for  appellee. 

The  negligence  mainly  relied  upon  was 
that  the  entry  was  too  narrow.  It  does  not 
appear  that  there  is  a  regulation  width  of 
entries  in  mines,  and  the  fact  that  the  entries 
in  this  mine  were  of  varying  widths  was  an 
obvious  fact,  and  must  have  been  known  to 
plaintiff.  Appellant  had  traveled  through  the 
entry  when  he  went  after  the  loads,  and  thus 
had  an  opportunity  to  observe  the  horseback 
and  the  narrow  places  in  the  entry.  He  had 
a  lamp  on  his  hat  which  enabled  him  to  see 
a  distance  of  10  feet  It  does  not  appear  that 
there  was  any  negligence  in  not  informing 
appellant  that  there  were  narrow  places  in 
the  entry.  In  fact,  he  had  been  engaged  in 
coal  mining  for  about  20  years,  and  had  been 
driving  mules  in  mines  for  about  15  years 
of  that  time.  There  was  no  testimony  to 
show  the  character  of  the  horseback,  or 
whether  it  was  practicable  to  remove  it,  or 
to  make  the  entry  wider  at  that  place.  Since 
there  were  no  standard  widths  for  entries, 
and  as  appellant  must  have  known  of  the 
varying  widths  in  that  mine,  it  cannot  be 
held  that  the  appellee  was  culpably  negligent 
towards  him,  because  the  entry  happened  to 
be  narrow  where  he  was  hurt  Doubtless, 
there  would  be  less  risk  of  injury  to  employes 
if  the  entries  were  six  or  eight  feet  wide, 
but  it  may  not  be  practicable  to  make  them 
wider  than  they  were  made  at  certain  places ; 
and  the  fact  that  the  entries  did  differ  in 
width  admonished  employes  to  look  out  for 
such  places  and  their  own  safety  in  them. 
There  is  no  evidence  tending  to  show  that 
there  was  negligence  in  selecting  or  using  the 
mules  which  appellant  was  driving,  and  the 
unfortunate  accident  appears  to  have  been 
due  to  the  unexpected  starting  of  the  mules 
before  appellant  reached  a  place  of  safety. 

If  there  was  any  substantial  evidence  of 
negligence  towards  appellant,  the  demurrer 
should  have  been  overruled;  but  it  cannot  be 


held  that  the  fact  that  appellee  had  an  entry 
which  was  narrow  where  it  passed  through 
the  horseback  was  negligence  towards  appel- 
lant A  recovery  based  on  the  evidence  re- 
lied on  could  not  be  upheld. 

The  judgment  will  be  affirmed.  All  the 
Justices  concurring. 


CASEY  v.  DIEHL. 
(Supreme  Court  of  Kansas.   March  11,  1911.) 

Frauds.  Statute  of  (f  125*)  —  Operation 
and  Effect— Action  fob  Breach. 

No  cause  of  action  for  the  loss  of  his  bar- 
gain accrued  to  plaintiff  where  the  contract  was 
not  binding  under  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  ||  275-277%;  Dec  Dig.  I 
125.*] 

Appeal  from  District  Court  Franklin 
County. 

Action  by  E.  G.  Casey  against  S.  M.  Diehl. 
Judgment  for  defendant  and  plaintiff  ap- 
peals. Affirmed. 

W.  8.  Jenks,  for  appellant  F.  M.  Harris 
and  W.  J.  Costigan,  for  appellee. 

PER  CURIAM.  No  cause  of  action  for 
the  loss  of  his  bargain  accrued  to  the  plain- 
tiff because  the  contract  was  not  binding  un- 
der the  statute  of  frauds.  Leis  v.  Potter,  68 
Kan.  117, 121,  74  Pac.  622. 

The  other  item  of  damages  claimed  is  not 
recoverable  on  the  principle  of  estoppel  be- 
cause the  claim  arises  upon  voluntary  con- 
duct of  the  plaintiff,  not  induced  by  the  de- 
fendant and  entirely  outside  the  purview  of 
the  contract 

Judgment  affirmed. 


EL  ROD  v.  ST.  LOUIS  &  S.  F.  R  CO. 
(Supreme  Court  of  Kansas.   March  11,  1911.) 

Limitation  of  Actions  (5  127*)— Commence- 
ment of  Action— Amendment. 

Where,  in  an  action  for  injuries  to  a  li- 
censee, there  was  no  allegation  that  defendant 
was  negligent  in  failing  to  light  its  depot  plat- 
form, the  petition  could  not  be  amended  so  as 
to  charge  such  failure  as  a  ground  of  negligence 
after  limitations  had  run  against  it 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  SI  543-547;  Dec  Dig.  i 
127.*] 

Appeal  from  District  Court,  Cherokee 
County. 

Action  by  Charles  Elrod  against  the  St 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed. 

R.  R.  Vermilion,  for  appellant  A.  L.  Ma- 
jors and  S.  C.  Westcott  for  appellee. 

PER  CURIAM.  As  stated  in  the  opinion 
rendered  on  the  former  appeal,  there  was 
no  reference  in  the  petition  to  any  failure  on 
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the  part  of  the  company  to  light  the  depot 
platform.  Railroad  Co.  v.  Elrod,  78  Kan. 
868,  98  Pac.  215.  If  negligence  in  that  re- 
spect had  been,  imperfectly  or  even  infer- 
entially  charged,  the  court  would  have  treat- 
ed the  petition  as  amended  to  conform  to  the 
proof,  and  would  not  have  reversed  the  first 
judgment  In  all  the  cases  relied  upon  by 
the  appellee  there  was  something  in  the 
pleading  to  amend  by.  Here  there  was  noth- 
ing of  that  kind,  and  a  new  ground  of  liabili- 
ty could  not  be  Introduced  and  asserted  after 
the  statute  of  limitations  had  run  against  it 

It  is  not  necessary  now,  as  it  was  not  on 
the  former  appeal,  to  consider  errors  relat- 
ing to  other  subjects.  A  trial  based  upon  the 
petition  must  first  occur. 

The  judgment  of  the  district  court  is  re- 
versed, with  direction  to  strike  the  amend- 
ment from  the  petition. 


JACKSON  v.  CITY  OF  HUMBOLDT  et  aL 
(Supreme  Court  of  Kansas.   March  11,  1911.) 

New  Tbial  (I  75*)— Inadequate  Damages. 

Where  plaintiff  sued  a  city  marshal  for 
wrongfully  admitting  into  the  jail  where  plain- 
tiff was  confined  several  persons  armed  with 
various  weapons,  who  thereupon  assaulted, 
wounded,  ana  injured  him,  and  the  jury  found 
in  plaintiff's  favor,  overruling  a  defense  that 
plaintiff  was  the  aggressor,  plaintiff  was  enti- 
tled to  substantial  damages,  and  to  the  vacation 
of  a  verdict  awarding  him  $1  only. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  SS  151,  152;  Dec.  Dig.  |  75.*] 

Appeal  from  District  Court,  Allen  County. 

Action  by  N.  J.  Jackson  against  the  City 
of  Humboldt  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed, 
with  directions. 

Bennett  &  Cullison,  for  appellant.  A.  F. 
Florence  and  W.  H.  Anderson,  for  appellees. 

PER  CURIAM.  This  is  an  action  to  re- 
cover damages  for  personal  injuries.  The 
evidence  of  the  plaintiff  tended  to  prove  that 
he  had  been  grievously  wounded,  his  face  dis- 
figured, his  sight  permanently  impaired,  that 
he  had  suffered  great  pain,  lost  considerable 
time  from  his  regular  occupation  of  farming, 
and  incurred  expenses  to  a  material  amount, 
by  the  culpable  negligence  of  the  defendant, 
a  city  marshal,  in  wrongfully  admitting  into 
the  jail,  where  plaintiff  was  confined,  several 
persons,  armed  with  various  weapons,  who 
thereupon  assaulted,  wounded,  and  injured 
him.  Evidence  was  offered  by  the  defendants 
tending  to  show  that  these  persons  were  ad- 
mitted to  the  Jail  with  the  plaintiff's  con- 
sent, and  that  he  was  the  aggressor ;  but  the 
jury  found  for  the  plaintiff,  and  so  the  de- 
fense failed.  Having  so  found  the  issues  in 
favor  of  the  plaintiff,  it  was  the  duty  of  the 
jury  to  award  substantial  damages  (Miller  v. 
Miller,  81  Kan.  397,  105  Pac.  544);  but  the 


verdict  was  for  SI  only.  The  court  overruled 
the  plaintiffs  motion  for  a  new  trial,  and 
rendered  Judgment  upon  the  verdict  against 
the  marshal;  a  demurrer  by  the  city  having 
been  sustained. 

That  the  plaintiff  suffered  the  injuries  as 
stated  was  not  controverted,  and  it  is  not 
claimed  that  he  was  awarded  compensation 
therefor;  but  it  is  insisted  that  the  verdict 
should  be  treated  as  a  finding  for  the  defend- 
ant This  contention  is  contrary  to  the  views 
of  this  court  in  the  Miller  Case,  and  for  the 
reasons  there  stated  the  judgment  Is  revers- 
ed, with  directions  to  grant  a  new  trial  of 
the  issues  between  the  plaintiff  and  the  de- 
fendant Benson.  No  complaint  is  made  of 
the  ruling  upon  the  demurrer. 


CASEY  v.  CASEY  et  aL 
(Supreme  Court  of  Kansas.    March  11,  1911.) 

(Syllabut  by  the  Court.) 

Husband  and  Wife  (|  81*)  —  Antenuptiai, 

Settlement— Construction. 

An  antenuptial  contract  provided  that  the 
intended  husband,  "Denis  Casey,  his  heirs  and 
assigns,  shall  during  the  continuance  of  said 
marriage  *  *  •  and  after  separation  of  said 
parties  by  death  or  otherwise,  and  forever  sep- 
arately hold,  own,  use,  possess,  convey  and  dis- 
pose of  all  the  property  •  *  *  now  belong- 
ing to  said  Denis  Casey."  A  similar  clanse 
was  inserted  concerning  the  property  of  the  in- 
tended wife.  It  is  held  that,  upon  the  death 
of  the  husband,  the  widow  was  barred  from  an 
inheritance  in  his  lands. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §|  178-195,  883,  884;  Dec 
Dig.  |  31.*] 

Appeal  from  District  Court,  Brown  County. 

Action  by  Mary  Kate  Casey  against  Char- 
lotte Casey  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed, 
with  directions. 

Mytton  &  Parkinson  and  Means  &  Archer, 
for  appellant.  C.  F.  Reavis  and  Sample  F. 
Newlon,  for  appellees. 

BENSON,  J.  This  is  an  action  for  parti- 
tion. The  question  to  be  decided  is  whether 
a  surviving  wife  was  barred  of  an  inherit- 
ance in  her  husband's  estate  by  an  ante- 
nuptial contract,  which,  after  introductory 
recitals,  contains  the  following  provisions: 
"That  the  said  Denis  Casey  and  Charlotte 
Casey  and  each  of  them,  being  fully  ad- 
vised and  with  full  knowledge  of  what  their 
right  under  the  law  of  the  state  of  Kansas 
would  be  in  and  to  the  property  of  the  oth- 
er if  married  without  an  agreement  made 
with  reference  to  said  property  before  said 
marriage,  and  for  the  purpose  of  settling  all 
questions  as  to  the  right  of  each  or  either 
of  said  parties  in  and  to  their  said  property 
and  the  property  of  each  of  them  during  the 
continuance  of  said  marriage  and  after  sep- 
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aration  by  death  or  otherwise — as  we  the 
said  parties  deem  just  and  equitable  be- 
tween ourselves,  our  heirs,  executors,  ad- 
ministrators, and  assigns,  and  for  tbe  pur- 
pose of  preventing  contention  between  any 
and  all  persons  now  Interested  In  said  prop- 
erty—or hereafter  to  be  Interested  in  the 
same  and  in  view  of  said  marriage  and  for 
and  in  consideration  of  the  promises,  cove- 
nants and  agreements  herein  contained,  the 
said  Denis  Casey  and  Charlotte  Casey  and 
each  of  them  for  themselves,  their  heirs, 
executors,  administrators,  and  assigns  do 
hereby  promise,  covenant  and  agree  and  con- 
sent to  and  with  each  other  that  the  said 
Charlotte  Casey  may  and  shall,  during  the 
continuance  of  said  marriage  so  agreed  upon 
by  and  between  said  parties  as  aforesaid 
and  after  separation  by  death  or  otherwise 
separately  use,  possess,  convey,  and  dispose 
of  all  property  of  every  kind,  both  real  and 
personal,  belonging  to  her  before  said  mar- 
riage and  all  the  rents,  issue  and  profits 
thereof  to  whomsoever  she  may  choose  and 
in  the  same  manner  and  to  the  same  extent 
that  she  now  can  or  then  could  have  done, 
had  such  marriage  not  taken  place.  That 
the  said  Denis  Casey,  his  heirs  and  assigns, 
shall  during  the  continuance  of  said  mar- 
riage so  agreed  upon  by  and  between  said 
parties  and  after  separation  of  said  parties 
by  death  or  otherwise,  and  forever  separate- 
ly hold,  own,  use,  possess,  convey,  and  dis- 
pose of  all  the  property  and  estate,  both  per- 
sonal and  real  now  belonging  to  said  Denis 
Casey,  and  all  the  rents,  issues,  and  profits 
of  said  property  to  whomsoever  the  said 
Denis  Casey,  his  heirs  and  assigns  may 
choose,  and  in  tbe  same  manner  and  to  the 
same  extent  that  he  or  they  could  have  done 
had  such  marriage  not  taken  place.  And  it 
is  hereby  mutually  and  expressly  agreed, 
understood  and  consented  to  by  and  between 
said  parties  and  by  each  of  them  for  them- 
selves, their  heirs,  executors,  administrators, 
and  assigns  that  the  said  Charlotte  Casey 
and  Denis  Casey  and  each  of  them  may  and 
shall  have  the  perfect  right  to  convey  by 
will  during  the  continuance  of  said  marriage 
and  after  separation  by  death  or  otherwise 
all  property  belonging  to  them  or  either  of 
them.  *  *  •  And  that  each  shall  have 
full  power,  authority  and  control  over  his 
or  her  own  property  the  same  as  if  the 
marriage  had  not  taken  place."  Denis  Casey 
died  in  1908,  seised  of  the  lands  In  contro- 
versy, leaving  his  widow,  Charlotte  Casey, 
Mary  Kate  Casey,  a  daughter  by  a  previous 
marriage,  and  Ernest  Casey  and  Ida  Casey 
(now  Ida  Schuetz),  his  children  by  Charlotte 
Casey,  his  heirs  at  law.  Mary  Kate  Casey, 
the  plaintiff,  alleged  that  Charlotte  Casey 
was  barred  of  any  Interest  in  the  land  by 
the  antenuptial  contract,  and  prayed  for  par- 
tition in  equal  shares  between  herself,  Er- 
nest Casey  and  Ida  Schuetz.  Charlotte  Casey 
claimed  a  widow's  share,  one-half,  under 
the  statute  of  descents  and  distributions. 


The  court  upheld  the  widow's  claim.  Tbe 
plaintiff  appeals. 

The  appellant's  only  contention  Is  that  the 
provisions  of  the  contract  bar  the  widow 
from  any  Interest  in  the  land.  That  the 
contract  was  equitable  is  not  questioned  by 
either  party.  Our  only  duty  is  to  construe 
It.  Agreements  of  this  nature  are  generally 
regarded  with  favor,  and  are  liberally  In- 
terpreted to  carry  Into  effect  the  intention  of 
the  parties.  Hafer  v.  Hafer,  33  Kan.  449, 
6  Pac.  537.  The  contract  provides  that 
"Denis  Casey,  his  heirs  and  assigns,  shall 
during  the  continuance  of  said  marriage 
*  *  *  and  after  separation  of  said  parties 
by  death  or  otherwise,  and  forever  separate- 
ly hold,  own,  use,  possess,  convey  and  dis- 
pose of  all  the  property  *  *  *  now  be- 
longing to  said  Denis  Casey."  The  same 
stipulation  is  made  concerning  the  property 
of  Charlotte  Casey,  only  the  words  "her 
heirs  and  assigns"  are  omitted.  Construing 
these  stipulations  with  the  general  clause 
following,  wherein  the  phrase  "and  after 
separation  by  death  or  otherwise"  Is  repeat- 
ed and  applied  to  the  property  of  both,  and 
with  the  concluding  clause  and  the  other 
parts  of  the  Instruments,  it  is  clear  that 
tbe  parties  Intended  an  absolute  segregation 
of  their  property  rights  forever,  giving  com- 
plete dominion  over  the  property  of  each 
to  each  owner,  respectively,  while  living, 
with  full  power  of  disposition  without  the 
consent  of  the  other,  and  that  after  death 
the  heirs  of  each,  excluding  the  surviving 
spouse,  should  succeed  to  the  same  right 
The  language  of  the  instrument  concerning 
the  husband's  property  Is  explicit  in  giving 
his  heirs  such  right;  and  from  the  whole 
Instrument  it  Is  fairly  deducible  that  the 
heirs  of  the  wife  are  to  have  the  same 
right  However,  that  question  does  not 
arise  in  this  case. 

It  is  suggested  that  the  language  of  the 
instrument  is  taken  from  the  agreement  con- 
strued in  Hafer  v.  Hafer,  supra,  excepting 
only  the  following  clause  In  the  Hafer  con- 
tract (and  a  similar  clause  relating  to  the 
property  of  the  other  party):  "And  that  at 
the  death  of  said  Virginia  Bowser  all  prop- 
erty separately  owned  by  her,  both  real  and 
personal,  shall  pass  and  vest  in  her  heirs 
and  assigns  in  the.  same  manner  and  to  the 
same  extent  that  It  would  had  such  marriage 
not  taken  place."  These  clauses  do  not  ap- 
pear In  the  Casey  contract  and  it  is  in- 
sisted that  the  omission  Is  significant  of  an 
Intention  to  leave  all  rights  of  inheritance 
unaffected  by  the  agreement. 

In  Kistler  v.  Ernst  60  Kan.  243,  56  Pac 
18,  and  Rouse  v.  Rouse,  76  Kan.  311,  91  Pac 
45,  the  antenuptial  contracts  construed  in 
the  opinions  were  held  not  to  bar  the  In- 
heritance of  the  surviving  party  In  the  prop- 
erty of  the  other.  In  the  Kistler  Case  the 
contract  provided  that  the  intended  wife 
should  have,  keep,  and  retain  all  her  prop- 
erty as  her  sole,  absolute,  and  exclusive 
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property,  free  from  all  claims  and  Interest 
of  ber  Intended  husband,  with  the  right  by 
gift,  sale,  devise,  or  will-  to  dispose  of  the 
same;  but  tbere  was  no  clause  providing 
that  this  right  should  be  vested  in  ber  heirs 
or  continue  beyond  her  lifetime,  except  by 
operation  of  her  will.  The  court  said: 
"There  is  nothing  in  the  contract  that  con- 
vinces us  that  Ernst,  by  the  agreement,  sur- 
rendered or  released  his  right  of  inherit- 
ance as  the  survivor  of  his  wife." 

In  the  Rouse  Case  there  was  a  further 
provision  in  the  agreement  which  required 
careful  consideration,  but  upon  the  whole 
instrument  it  was  held,  following  the  Kistler 
Case,  that  the  widow  was  not  barred  of  her 
Inheritance.  In  the  opinion  it  was  said  that: 
"While,  we  are  not  prepared  to  say  that  an 
express  provision "  must  always  appear  in 
order  to  deprive  the  survivor  of  the  rights 
of  Inheritance,  there  are  authorities  which 
go  to  that  extent" 

It  is  true  that  in  the  Hafer  agreement 
there  was  an  express  provision,  in  addition 
to  the  terms  used  in  the  agreement  in  this 
case,  that  the  lands  of  the  intended  wife 
should  at  her  death  vest  in  her  heirs,  as 
though  the  marriage  had  not  taken  place; 
but  there  is  no  intimation  in  the  opinion 
that  the  instrument  would  have  been  con- 
strued differently,  if  that  clause  had  been 
omitted.  The  terms  of  this  agreement  are 
so  explicit  that  they  cannot  be  disregarded. 
The  provision  quoted  above  that  Denis  Ca- 
sey, his  heirs  and  assigns,  shall,  during  the 
continuance  of  the  marriage  and  alter  sep- 
aration by  death  or  otherwise,  and  forever, 
separately  hold,  convey;  and  dispose  of  the 
property  now  belonging  to  him,  In  connec- 
tion with  the  other  terms  of  the  instrument, 
gave  to  his  heirs  after  his  death  the  rights 
In  his  land  which  he  enjoyed  while  living. 
Charlotte  Casey  was  therefore  barred  by  the 
agreement  from  taking  any  interest  under 
the  statute  in  the  lands  owned  by  him  at 
the  time  of  his  death,  included  in  the  agree- 
ment. 

The  Judgment  is  reversed,  with  direction 
to  proceed  In  the  action  in  accordance  with 
these  views.   All  the  Justices  concurring. 


STEVENS  v.  HICKS  et  al. 
(Supreme  Court  of  Kansas.    March  11,  1911.) 

(Syllabus  by  the  Court.) 

1.  Trusts  (§  B0*>— Resulting  Trusts— Evi- 
dence. 

-  Where  a  son  buys  and  pays  for  real  estate 
and  causes  it  to  be  deeded  to  his  widowed 
mother,  who,  with  the  son  and  three  daughters, 
are  living  together  as  a  family,  and  where,  after 
the  death  of  the  mother,  a  daughter,  claiming 
as  an  heir,  brings  an  action  to  partition  the 
property,  and  the  son  is  incompetent  to  testify 
to  any  transaction  with  the  mother  affecting  the 
title,  the  fact  that  there  was  an  agreement  that 


the  mother  was  to  hold  the  title  in  trust  for  him 
may  be  proven  by  circumstantial  evidence. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  5  89.*] 

2.  Trusts  (5  89*)— Resulting  Trusts— Evi- 
dence. 

All  the  circumstances  of  the  transaction 
may  also  be  considered  in  determining  whether 
it  was  consummated  without  any  fraudulent  in- 
tent 

[Ed.  Note. — Por  other  cases,  see  Trusts,  Dec. 
Dig.  i  89.*} 

3.  Trusts  (§§  86,  89*)— Resulting  Trusts- 
Evidence  to  Establish. 

As  a  general  rule,  neither  fraud  nor  a 
fraudulent  Intent  is  to  be  presumed  but  good 
faith  is  presumed  until  disputed ;  but  to  sustain 
a  resulting  trust  under  the  last  clause  of  section 
9701  of  the  General  Statutes  of  1909  the  absence 
of  a  fraudulent  intent  must  affirmatively  ap- 
pear. Such  absence  of  fraudulent  intent  may 
be  inferred  when  the  relations  of  the  trustee 
and  cestui  que  trust  and  the  circumstances  sur- 
rounding the  transaction  are  disclosed,  and  it 
appears  that  no  right  of  any  other  person  was 
involved  or  affected  thereby. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  H  86,  89.*] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  Anna  Stevens  against  Harry 
Hicks  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

Earl  Blake,  W.  A.  Ayres,  and  Walter  A. 
Blake,  for  appellart.1  E.  L.  Foulke  and  C. 
A.  Matson,  for  appellees. 

SMITH,  J.  Trial  was  to  the  court  in 
this  case  and  no  special  findings  of  fact 
were  made,  but  a  finding  generally  in  favor 
of  the  defendant  Harry  Hicks,  and  a  judg- 
ment that  he  was  the  owner  of  the  property 
in  controversy.  The  undisputed  evidence 
shows  that  on  the  14th  day  of  July,  1903, 
three  days  before  he  attained  his  majority, 
Harry  Hicks  purchased  the  property,  which 
is-  described  by  metes  and  bounds,  50x140 
feet  in  dimensions,  within  or  adjacent  to 
the  city  of  Wichita,  Sedgwick  county.  Short- 
ly afterwards  a  deed  was  executed  by  the 
owner  of  the  property  and  placed  in  a  bank 
in  Wichita,  to  be  delivered  on  final  pay- 
ment. The  deed  was  made  to  the  mother  of 
Harry  Hicks;  but  he  was  earning  $65  a 
month  and  made  the  payments  in  full. 
Prior  to  the  purchase  of  this  tract  Mrs. 
Hicks  had  bought  a  small  dwelling  house,  to 
be  removed,  and  borrowed  $40  to  pay  for  it 
Harry  furnished  her  the  moiiey  to  repay  the 
loan,  caused  the  tract  he  had  purchased  to 
be  surveyed,  and  paid  the  expense  of  mov- 
ing the  house  thereon.  Harry  and  his  moth- 
er and  sisters  resided  together  as  a  family. 
His  mother  worked  out,  sewing  as  she  could, 
and  the  daughters  did  some  work.  Mrs. 
Hicks  died  June  9,  1904,  leaving  the  plaintiff 
and  defendants  herein  as  her  only  heirs  at 
law.  Prior  to  her  death  the  entire  purchase 
price  of  the  lots  and  of  the  house  moved 
thereon  was  paid  by  Harry.  After  the  death 
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•of  the  mother  one  daughter,  Anna,  who  was 
married,  brought  this  action  against  her 
brother  and  two  sisters  for  a.  partition  of 
the  property  and  for  ejectment  Harry 
Hicks  answered  by  a  general  denial,  and  al- 
leged that  he  was  the  owner  of  the  property 
In  fee  simple;  that  he  had  purchased  and 
paid  for  the  property,  but  that  the  deed 
was  taken  in  the  name  of  Nannie  Q.  Hicks, 
in  trust  for  him,  with  the  understanding 
and  agreement  that  the  property  should  be 
his;  also,  that  he  was  In  the  possession  of 
the  property  and  the  legal  and  equitable 
owner  thereof,  and  asked  to  have  his  title 
quieted  against  the  plaintiff  and  his  code- 
fendants.  His  sister  Emma  was  a  minor, 
and  answered  by  guardian,  claiming  an  un- 
divided one-fourth  interest.  His  sister  Grace 
did  not  answer,  but  it  seems  she  had  quit- 
claimed all  right  to  the  property  to  Harry. 
The  court  made  no  special  findings  of  fact, 
but  found  generally  in  favor  of  Harry  and 
adjudged  that  he  was  the  sole  owner  of  the 
property.   The  plaintiff  only  appeals. 

The  mother  being  dead,  and  the  adverse 
claimants  having  derived  their  title,  if  any 
they  had,  immediately  from  her,  the  son, 
Harry,  was,  of  course,  incompetent  to  tes- 
tify in  the  action  to  any  transaction  or  com- 
munication had  personally  with  her  affect- 
ing the  title.  What  the  agreement  was.  If 
Any,  between  them,  therefore,  could  only  be 
shown  by  circumstantial  evidence.  During 
the  mother's  lifetime  some  of  the  witnesses 
said  she  had  referred  to  the  place  as  "our 
home";  that  not  long  before  her  death  she 
stated  to  her  father  that  the  lots  were 
Harry's,  and  all  the  circumstances  surround- 
ing the  transaction  were  such  as  to  furnish 
some  evidence  that  there  was  an  agreement 
that  she  was  to  hold  the  property  for  him, 
and  that  there  were  no  other  persons  whose 
interest  could  be  affected  thereby,  as  his 
money  alone  had  paid  for  the  property.  Un- 
der such  circumstances  the  agreement  may 
be  proven  by  circumstantial  evidence.  See 
Rayl  v.  Rayl,  68  Kan.  583,  60  Pac.  501; 
Lyons  v.  Berlau,  67  Kan.  426,  73  Pac.  52; 
Piper  v.  Piper,  78  Kan.  82,  95  Pac  1051,  and 
cases  there  cited. 

It  Is  the  general  rule  that  neither  fraud 
nor  fraudulent  intent  is  to  be  presumed,  but, 
on  the  contrary,  good  faith  is  to  be  presumed 
until  It  is  disputed  or  there  is  some  showing 
of  bad  faith.  In  this  case  all  the  circum- 
stances of  the  parties  were  disclosed  to  the 
court  All  the  circumstances  tend  to  show 
that  there  were  no  creditors,  that  the  plain- 
tiff and  her  sisters  were  not  wronged  in 
any  way,  and  there  could  be  no  fraudulent 
Intent  as  to  them  by  any  agreement  be- 
tween the  mother  and  her  son,  that  she  was 
to  hold  the  property  for  him  who  bought 
and  paid  for  It  We  think  from  all  the  cir- 
cumstances surrounding  the  transaction  and 
parties  that  the  court  was  Justified  In  find- 


ing that  there  was  such  an  agreement  and 
that  it  was  without  any  fraudulent  intent 
These  facts  being  found,  a  trust  resulted  in 
favor  of  the  defendant  Harry  Hicks,  under 
the  third  exception  in  section  9701  of  the 
General  Statutes  of  1909  (section  8,  c  114, 
Gen.  St  1868). 

The  Judgment  Is  affirmed.  All  the  Jus- 
tices concurring. 


HULL  v.  ALLEN. 
(Supreme  Court  of  Kansas.    March  11,  1911.) 

(Syllabu*  by  the  Court.) 

1.  Vendor  and  Purchaser  (I  335*)— Now  per- 
formance or  Contract  Through  Fault 
of  Purchaser  —  Right,  to  Recover  De- 
posit. 

A  purchaser  of  land,  who  makes  a  deposit 
of  money  under  a  written  contract  that  if  the 
balance  of  the  consideration  is  not  paid  as 
agreed  upon  the  deposit  will  be  forfeited,  cannot 
recover  the  deposit  if  the  consideration  is  not 
paid  and  the  contract  carried  out  because  of  his 
fault. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {§  981-983;  Dec  Dig.  | 

2.  Vendor  and  Purchaser  (|  336*)  —  Con- 
tracts— Waiver  or  Provision. 

Where  the  contract  provided  that  the  seller 
was  to  furnish  an  abstract  of  title  within  a 
stated  time,  and  that  if  he  did  not  furnish  the 
abstract,  together  with  a  warranty  deed,  in 
accordance  with  the  agreement  the  deposit 
should  be  returned  to  the  purchaser,  and  where, 
before  the  time  for  furnishing  the  abstract  the 
purchaser  instructed  the  seller  not  to  furnish 
the  abstract,  and  notified  the  seller  that  be 
would  not  carry  out  the  contract,  he  thereby 
waived  the  furnishing  of  the  abstract  and  it 
did  not  relieve  him  from  the  obligations  of  the 
contract 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  984;  Dec.  Dig.  |  336.*] 

3.  Evidence  (|  467*)— Parol  Evidence- 
Varying  Written  Contracts. 

Testimony  showing  a  waiver  of  perform- 
ance is  not  inadmissible  on  the  ground  that  it 
varied  or  modified  the  written  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8  2146;  Dec.  Dig.  §  467.*!         .  ; 

(Additional  ByUabv*  by  Editorial  Staff.) 

4.  Evidence  (§  185*)— Secondary  Evidence 
—Foundation. 

Evidence  of  the  contents  of  letters  was 
properly  excluded,  where  no  steps  were  taken 
to  obtain  an  inspection  or  production  of  the 
letters,  as  required  by  Code  Civ.  Proc  I  365 
(Gen.  St  1909,  |  5960),  allowing  a  party  to 
demand  of  the  adverse  party  an  inspection  and 
copy  of  papers  in  his  possession  or  under  his 
control  containing  relevant  evidence,  and  pro- 
viding that,  on  failure  to  comply  with  an  order 
to  permit  such  inspection,  the  court  may  direct 
the  jury  to  presume  the  papers  to  be  as  the 
party  by  affidavit  alleges  them  to  be,  and  where 
the  party  seeking  such  evidence  does  not  re- 
quire the  adverse  party  to  appear  as  a  witness 
and  to  bring  with  bim  the  letters  in  question 
as  provided  by  section  323  (section  5917).  per- 
mitting a  subpoena  to  be  directed  to  a  witness 
requiring  him  to  bring  with  him  any  paper 
under  his  control  which  he  is  bound  bj  law  to 
produce  as  evidence,  and  did  not  show  that  the 
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letters  themselves  were  lost,  destroyed,  or  Inac- 
cessible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |§  642-660;  Dec.  Dig.  }  185.*] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  Ray  Hull  against  B.  D.  Allen. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. Affirmed. 

Foulke  &  Matson,  for  appellant  Harris  & 
Harris,  for  appellee. 

JOHNSTON,  C.  J.  This  was  an  action  to 
recover  $200  deposited  as  a  forfeit  on  an 
agreement  to  buy  land.  On  December  8, 
1906,  B.  D.  Allen  agreed  to  sell  25  acres  of 
land  to  Bay  Hull  for  $3,000,  $200  to  be  paid 
in  cash,  and  the  balance  of  the  consideration 
to  be  paid  when  conveyance  was  made,  and 
■an  abstract  showing  good  title  was  made,  and 
which  was  to  be  sent  to  Hull  at  Burnside, 
111.,  where  he  resided.  It  was  stipulated  that 
the  $200  which  was  paid  to  Allen  was  to  be 
forfeited  if  Hull  failed  to  carry  out  the  con- 
tract and  pay  the  balance  of  the  considera- 
tion, but  that,  if  AUen  failed  to  furnish  a 
warranty  deed  and  an  abstract  showing  good 
title  to  the  land  in  accordance  with  the  agree- 
ment the  $200  was  to  be  returned  to  Hull. 
The  abstract  was  not  sent  to  Hull  at  Burn- 
side,  111.,  and  he  therefore  claimed  a  recovery 
of  the  $200  deposit  Allen,  on  the  other  hand, 
claimed  that  Hull  Induced  him  to  withhold 
the  abstract,  and  that  as  he  refused  to  carry 
out  the  agreement  and  pay  for  the  land,  the 
$200  had  been  forfeited. 

The  testimony  on  which  a  verdict  was 
based  is  that  the  day  following  the  execution 
of  the  agreement  Hull  directed  Allen  not  to 
send  the  abstract  and  the  papers  to  Illinois 
until  his  father  and  mother,  who  were  to  fur- 
nish the  money,  came  from  Illinois  and  in- 
spected the  land,  and  that  they  were  expect- 
ed in  about  two  weeks.  It  appears  that  they 
did  come  and  look  at  the  land;  but  accord- 
ing to  Allen's  testimony,  they  did  not  sanc- 
tion the  purchase  made  by  Ray  Hull,  and  he 
afterwards  notified  AUen  that  he  would  not 
take  or  pay  for  the  land  and  that  Allen  need 
not  send  the  papers  to  Illinois.  There  was 

■  conflicting  testimony  on  some  of  these  mat- 
ters, but  the  conflict  was  settled  in  favor  of 
Allen  by  the  verdict  of  the  jury.  Hull  ap- 
peals and  insists  that  the  testimony  relating 
to  the  Inspection  of  the  land  by  his  father 
and  as  to  his  advice  and  nonapproval  of  the 

■purchase,  as  well  as  his  Instructions  not  to 
send  the  abstract  amounted  to  an  alteration 

■  of  the  contract,  and,  as  it  was  one  relating 
to  real  estate,  the  evidence  was  not  compe- 
tent This  claim  Is  without  merit  The  tes- 
timony did  not  vary  the  written  contract 
but  only  related  to  its  performance.  Appel- 
lant in  effect  says,  "You  did  not  perform 


your  agreement  as  to  furnishing  an  abstract 
and  therefore  you  must  return  the  $200  I 
have  paid  you."  AppeU.ee  responds,  "You 
waived  performance  of  that  condition  by  di- 
recting that  the  abstract  be  not  furnished, 
and  hence  I  am  not  in  default"  The  con- 
tract is  not  varied  by  his  actions,  but  per- 
formance of  that  condition  of  the  contract  is 
excused.  The  furnishing  of  an  abstract,  or 
other  like  condition,  may  be  waived,  and 
when  waived,  as  in  this  case,  the  appellant 
could  only  put  appellee  in  default  by  a  per- 
formance or  offer  of  performance  on  his  own 
part  He  cannot  induce  appellee  to  desist 
from  action  and  then  treat  the  inaction  as  a 
default  and  a  basis  of  recovery.  McAlpine 
v.  Reicheneker>  56  Kan.  100,  42  Pac.  339; 
Morrison  v.  Terrell,  27  Kan.  326;  Soper  v. 
Oabe,  55  Kan.  646,  41  Pac.  969;  Painter  v. 
Fletcher,  81  Kan.  195,  105  Pac.  500;  Poheim 
v.  Meyers,  9  Cal.  App.  31,  98  Pac.  65. 

It  was  stipulated  in  the  contract  that,  if 
appellant  faUed  to  pay  the  balance  of  the 
consideration,  he  would  forfeit  the  $200 
which  he  had  advanced.  He  is  now  seeking 
to  abandon  the  contract  and  reclaim  the  mon- 
ey put  up  as  a  forfeit  when  he  is  himself  in 
default;  whereas,  a  right  to  rescind  and  re- 
claim only  vests  in  an  innocent  party.  24  A. 
&  E.  EncycL  of  L.  647.  The  fact  that  he 
waived  the  furnishing  of  the  abstract  did  not 
destroy  the  contract  nor  relieve  him  from  the 
obligation  which  he  had  assumed  under  it. 
Appellant  cannot  recover  money  paid  under 
the  contract  if  appellee  was  not  at  fault  and, 
as  appeUant  excused  or  waived  the  condition 
precedent  incumbent  on  appellee,  he  was  not 
actually  In  default  It  was  appellant's  fault 
that  the  contract  was  not  carried  out,  and 
hence  the  $200  cannot  be  recovered  back. 

There  is  a  further  contention  that  appel- 
lant was  not  allowed  to  show  the  contents  of 
letters  said  to  have  been  written  by  himself 
and  counsel,  although  he  offered  to  prove  a 
notice  to  produce  the  letters  and  noncompli- 
ance with  the  demand.  It  does  not  appear 
that  appellant  took  the  steps  prescribed  by 
section  365  of  the  Code  of  Civil  Procedure 
(Gen.  St  1909,  §  5960)  to  obtain  an  inspection 
or  the  production  of  thd  papers.  RaUway 
Co.  v.  Burks,  78  Kan.  515,  96  Pac.  950,  18  L. 
R.  A.  (N.  S.)  231;  State  v.  Hinkley,  81  Kan. 
846, 106  Pac.  1088.  Neither  did  he  avail  him- 
self of  the  opportunity  afforded  of  requiring 
the  appellee  to  appear  as  a  witness  and  to 
bring  with  him  the  letters  in  question.  Code 
Civ.  Proc.  S  323  (Gen.  St  1909,  §  5917).  Nor 
yet  did  he  show  that  the  letters  themselves 
were  lost  or  destroyed  or  inaccessible,  and 
therefore  parol  proof  of  their  contents  was 
not  admissible. 

There  Is  criticism  of  the  instructions ;  but 
we  And  no  prejudicial  error  in  them. 

The  judgment  wiU  be  affirmed.  All  the 
Justices  concurring. 
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ROSSVILLE  STATE  BANK  v.  HESLET.t 
(Supreme  Court  of  Kansas.    March  11,  1911.) 

(Syllabus  by  the  Court.) 

1.  Bills  and  Notes  <$  155*)— Negotiable 
Instruments— What  Constitutes. 

A  promissory  note,  otherwise  in  negotiable 
form,  contained  the  following  provision: 

"The  makers  and  indorsers  of  this  note  hereby 
severally  waive  presentment  for  payment,  no- 
tice of  payment,  protest  and  notice  of  protest, 
and  all  exemption  that  may  be  allowed  by  law, 
and  valuation  and  appraisement  laws  waived, 
and  each  signer  and  indorser  makes  the  other  an 
agent  to  extend  the  time  of  this  note." 

It  is  held  that  the  note  is  not  a  negotiable  in- 
strument. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  Si  407-410;  Dec.  Dig.  5 
155.*] 

(Additional  Syllabus  by  Editorial  Staff.) 

2.  Bills  and  Notes  (8  137*)— "Extend." 

The  word  "extend"  means  to  stretch  or 
stretch  out,  and  a  note  which  may  be  extended 
is  one  on  which  payment  may  be  lengthened  to 
a  date  beyond  that  stated  in  the  instrument 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  5  137* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2615-2018;  vol.  8,  pp.  7658,  7659.] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  the  Rossville  State  Bank  against 
J.  M.  Heslet.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

Whitcomb  &  Hamilton,  for  appellant.  J. 
B.  Larimer,  for  appellee. 

BENSON,  J.  This  action  is  upon  a  prom- 
issory note,  payable  to  the  order  of  J.  M. 
Heslet,  on  January  1,  1909,  containing  the 
following  clause:  "The  makers  and  indors- 
ers of  this  note  hereby  severally  waive  pre- 
sentment for  payment,  notice  of  payment, 
protest  and  notice  of  protest,  and  all  exemp- 
tion that  may  be  allowed  by  law,  and  valua- 
tion and  appraisement  laws  waived,  and  each 
signer  and  indorser  makes  the  other  an  agent 
to  extend  the  time  of  this  note." 

The  question  for  decision  is  whether  the 
note  is  a  negotiable  instrument  It  is  con- 
ceded that,  if  the  note  is  negotiable,  the 
plaintiff  should  recover,  and  that  if  it  is 
not,  the  judgment  for  the  defendant  was 
right. 

It  is  contended  that  the  element  of  cer- 
tainty in  time  of  payment  necessary  in  com- 
mercial paper  is  destroyed  by  the  stipulation 
for  extension.  An  Instrument  to  be  nego- 
tiable "must  be  payable  on  demand,  or  at  a 
fixed  or  determinable  future  time."  Neg 
Inst.  L.  §  8  (Gen.  St  1909,  8  5254).  An  in- 
strument is  payable  at  a  determinable  fu- 
ture time  "which  is  expressed  to  be  payable : 

(1)  At  a  fixed  period  after  date  or  sight;  or 

(2)  on  or  before  a  fixed  or  determinable  fu- 
ture time  specified  therein;  or  (3)  on  or 
at  a  fixed  period  after  the  occurrence  of 


a  specified  event  which  is  certain  to  hap- 
pen, though  the  time  of  happening  be  uncer- 
tain. An  instrument  payable  upon  a  contin- 
gency is  not  negotiable,  and  the  happening 
of  the  event  does  not  cure  the  defect"  Neg. 
Inst.  L.  §  11  (Gen.  St  1909,  §  5257). 

In  Bank  v.  Gunter,  "67  Kan.  227,  72  Pac. 
842,  followed  in  Sykes  v.  Bank,  69  Kan.  134. 
76  Pac.  893,  and  Id.  78  Kan.  688,  98  Pac. 
206,  19  L.  R.  A.  (N.  S.)  665,  it  was  held  that 
a  note  was  not  negotiable  because  of  the  fol- 
lowing clause:  "The  makers  and  indorsers 
hereby  severally  waive  protest  demand,  and 
notice  of  protest  and  nonpayment,  in  casa 
this  note  Is  not  paid  at  maturity,  and  agree 
to  all  extensions  and  partial  payments  be- 
fore or  after  maturity  without  prejudice  to 
holder." 

The  negotiable  instruments  law  did  not 
apply  in  the  Gunter  Case  (section  6);  but 
the  provisions  of  that  statute  to  which  we 
have  referred  are  only  declaratory  of  the 
law  merchant  Adhering  to  the  views  ex- 
pressed in  that  case,  they  mast  if  applica- 
ble, govern  the  controversy  here.  In  that 
case  the  makers  and  indorsers  agreed  to  all 
extensions  before  or  after  maturity;  here 
signer  and  indorser  make  each  other  an  agent 
to  extend  the  time.  Interpreting  "signer"  to 
mean  maker,  and  the  agency  of  each  maker 
and  Indorser  to  act  for  the  other,  as  equiva- 
lent to  a  consent  to  the  action  of  either  te 
an  agreement  for  extension  made  by  anoth- 
er, the  only  material  difference  discernible 
is  that  in  the  Gunter  Case  the  note  stated 
that  the  extension  might  be  made  before  or 
after  maturity,  while  in  this  case  it  au- 
thorizes the  extension  without  stating  when 
It  may  be  made.  The  precise  inquiry  sug- 
gested is  whether  the  authority  to  extend 
here  given  may  be  exercised  only  after  ma- 
turity; If  so,  the  time  is  fixed  for  payment; 
for  the  promise,  apart  from  this  clause,  is 
to  pay  on  January  1,  1909,  and  an  authority 
to  extend  afterwards  would  only  amount  to 
a  waiver  of  the  right  to  be  relieved  from 
liability  for  an  extension  without  such  au- 
thority. If,  however,  the  clause  is  to  be  con- 
strued as  giving  the  parties  named  the  right 
to  extend  the  time  before  maturity,  its  effect 
would  be  precisely  the  same  as  though  the 
words  "on  or  before"  had  been  inserted,  and 
the  rule  of  the  Gunter  Case  would  apply. 

Counsel  for  the  bank  say:  "At  most  the 
clause  in  question  can  only  be  construed  to 
give  authority  to  the  parties  named  to  'ex- 
tend' the  time  of  payment  at  or  after  ma- 
turity by  an  agreement  to  he  then  made. 
That  is  what  the  word  'extend'  means."  To 
"extend"  is  to  stretch,  or  stretch  out.  Web- 
ster's Diet  As  here  used,  it  means  that  the 
time  of  payment  may  be  lengthened  to  a 
date  beyond  that  stated  in  the  instrument 
Extension  of  time  of  payment  rests  in  con- 
tract, and  the  contract  may  be  made  before 
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as  well  as  after  maturity,  unless  some  re- 
striction Is  expressed  or  is  to  be  implied  from 
the  terms  used.  Thus  the  parties  to  a  lease 
for  one  year  may  agree  before  the  end  of 
the  term  that  It  shall  be  extended  for  an- 
other year,  and  this  may  be  done  ordinarily 
in  any  contract  or  transaction  Involving  a 
fixed  period  of  time.  The  general  authority 
given  in  this  Instrument  is  to  extend  the 
time  for  payment;  each  signer  and  indorser 
being  made  an  agent  of  every  other  to  do 
this.  It  is  not  stated  that  this  shall  be  done 
only  at  maturity  or  after  maturity,  and  It 
Is  not  perceived  why  such  a  restriction 
should  be  implied,  and  no  precedent  is  cited 
for  such  a  rule.  Indeed,  it  would  seem 
that  extensions  in  such  cases  would  ordi- 
narily be  made  before  a  note  falls  due  In  or- 
der to  prevent  the  impairment  of  credit, 
and  to  avoid  inconveniences  that  might  arise 
from  disappointed  expectations  of  receiv- 
ing payment 

It  is  argued,  however,  that  the  opinion  In 
the  Gunter  Case  warrants  the  Interpretation 
claimed  by  the  appellant.  The  clause  re- 
lied upon  is :  "If  the  time  is  to  remain  fixed 
until  maturity  when  another  time  is  to  be 
fixed  by  the  parties,  or  If  payment  is  made 
.  to  depend  upon  events  which  necessarily 
must  occur  and  the  time  of  payment  is  ulti- 
mately certain,  other  considerations  would 
arise."  While  It  was  said  that  other  consid- 
erations would  arise  If  the  time  of  payment 
remained  fixed  until  maturity  of  the  note, 
it  was  not  suggested  that  the  right  to  an  ex- 
tension before  the  time  of  payment  stated 
In  the  note  bad  elapsed  depended  on  the 
words  "before  or  after  maturity"  In  the 
clause  giving  such  right.  Nor  is  such  a  con- 
clusion to  be  inferred  from  the  language 
used.  In  rending  the  cases  cited  In  the  opin- 
ion referred  to,  it  will  be  found  that  In  all, 
or  nearly  all,  of  them,  the  instruments  under 
consideration  gave  the  right  to  extend  in 
general  terms  without  stating  when  It  should 
be  exercised,  and  the  distinction  now  con- 
tended for  was  not  suggested.  In  Oyler  et 
al.  v.  McMurray,  7  Ind.  App.  645,  34  N.  E. 
1004,  cited  on  page  233  of  67  Kan.,  on  page 
842  of  72  Pac,  the  clause  was  that  "the  draw- 
ers aud  indorsers  severally  waive  *  *  * 
all  defenses  on  the  ground  of  any  extension 
of  the  time  of  payment  *  *  *  given  by 
the  holder  or  holders."  The  court  said': 
"This  evidently  means  before  or  after  Janu- 
ary 1,  1888"  (the  date  of  maturity).  This 
seenis  to  be  the  construction  placed  upon 
the  general  authority  to  extend,  as  given  in 
the  other  cases  cited. 

In  Woodbury,  Williams  &  English  v.  Rob- 
erts, 59  Iowa,  348, 13  N.  W.  312,  44  Am.  Rep. 
685,  also  cited'  in  the  Gunter  Case,  the  stipu- 
lation was  that  "the  makers  and  indorsers 
*  *  •  agree  that  the  payee  or  his  assigns 
may  extend  the  time  of  payment,"  etc.  The 
court  6ald:  "The  note  before  us  may  never 
fall  due,  for  payment  may  be  extended  in- 


definitely." If,  however,  extensions  could  be 
made  only  after  maturity,  the  objection  that 
it  might  never  fall  due  would  have  no  foun- 
dation, for  it  would  necessarily  fall  due  be- 
fore an  extension  could  be  made. 

The  vice  of  the  stipulation  in  question  Is 
that  the  day  of  payment  cannot  be  deter- 
mined. The  signer  (maker)  or  any  indors- 
er may,  at  any  time  he  sees  fit  to  do  so,  as 
agent  one  for  another,  extend  the  time  for 
payment  by  agreement  with  the  holder.  The 
payee  In  transferring  the  note  may  become 
an  indorser,  and  therefore  an  agent  for  the 
maker,  and  his  indorsee  may  in  turn  be- 
come an  indorser  with  like  power,  so  that 
the  time  of  maturity  must  be  indefinite,  and 
not  determinable  from  the  Instrument  As 
stated  in  Coffin  v.  Spencer  (C.  C.)  39  Fed. 
262,  also  cited  in  the  Gunter  Case:  "Every 
successive  taker  of  the  paper  Is,  of  course, 
bound  to  take  notice  of  the  stipulation,  and. 
instead  of  looking  only  to  the  face  of  the 
Instrument  for  the  time  of  its  maturity,  as 
in  the  case  of  commercial  paper  he  must,  Is 
put  upon  inquiry  whether  or  not  any  agree- 
ment for  a  renewal  or  extension  of  time  has 
been  made  by  his  proposed  assignor  or  by 
any  previous  holder." 

In  a  note  in  17  Am.  &  Eng.  Ann.  Gas.  55, 
the  cases  upon  the  general  subject  of  certain- 
ty in  time  of  payment  of  negotiable  paper 
are  collated,  including  Bank  v.  Gunter,  su- 
pra. The  cases  are  also  collated  in  a  note  in 
125  Am.  St  Rep.  199.  Many  of  these  au- 
thorities are  discussed  in*  exhaustive  briefs 
furnished  by  the  parties  here.  There  is  a 
distinct  line  of  cleavage  between  cases  hold- 
ing in  harmony  with  Bank  v.  Gnnter,  and 
those  in  other  jurisdictions  holding  that  stip- 
ulations like  the  one  contained  in  that  case 
are  not  fatal  to  negotiability.  No  useful 
purpose  would  be  served  by  reviewing  these 
cases  here.  The  opposing  views  upon  this 
question  are  clearly  stated  in  the  majority 
and  minority  opinions  in  Bank  v.  Buttery,  17 
N.  D.  326,  116  N.  W.  341,  16  L.  R.  A.  (N.  S.) 
875. 

The  plaintiff  calls  attention  to  the  statute 
declaring  that  the  negotiable  character  of 
an  instrument  is  not  affected  by  a  provision 
which  "waives  the  benefit  of  any  law  intend- 
ed for  the  advantage  or  protection  of  the 
obligor."  Neg.  Inst.  L.  §  12  (Gen.  St  1909, 
§  5258).  By  applying  this  waiver  to  subdi- 
vision 6  of  section  127  of  the  same  statute 
(Gen.  St.  1909,  §  5373),  providing  for  the 
release  of  parties  secondarily  liable,  by  ex- 
tensions given  without  their  consent,  It  is 
argued  that  the  maker  is  bound.  These  pro- 
visions are  not  novelties  in  commercial  law. 
But  the  plaintiffs  contention  overlooks  the 
fact  that  the  question  to  be  determined  in  this 
case  is  whether  the  Instrument  is  a  negotiable 
promissory  note,  and  this  depends  on  wheth- 
er it  has  the  element  of  certainty  in  time  of 
payment  necessary  in  commercial  paper.  It 
is  not  a  question  of  the  waiver  of  the  right 
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of  an  obligor  upon  a  negotiable  Instrument, 
to  be  released  by  an  extension  of  time  giv- 
en without  his  consent,  but  whether  there 
is  such  an  instrument  Simple  contracts,  al- 
though for  the  payment  of  money,  cannot  be 
transformed  Into  commercial  paper  by  mere 
waiver. 

The  court  is  satisfied  that  the  rule  it  has 
adopted,  and  followed  in  the  cases  first  re- 
ferred to,  Is  sustained  by  the  weight  of  au- 
thority, and  by  the  better  reasoning.  The 
formal  essentials  of  a  negotiable  Instrument 
are  so  simple  and  so  generally  known  that 
there  is  little  reason  for  the  insertion  of  de- 
batable provisions;  to  encourage  experiment 
in  this  field  would  tend  to  uncertainty  in  a 
matter  which  ought,  as  far  as  possible,  to 
be  free  from  doubt  As  observed  by  Gibson, 
C.  J.,  in  Overton  v.  Tyler,  3  Pa.  346,  45  Am. 
Dec.  645:  "A  negotiable  bill  or  note  is  a 
courier  wltbout  luggage.  It  is  requisite  that 
it  be  framed  in  the  fewest  possible  words, 
and  those  Importing  the  most  certain  and 
precise  contract;  and,  though  this  requisite 
be  a  minor  one,  it  is  entitled  to  weight  in 
determining  a  question  of  intention." 

The  same  court  by  Sharswood,  J.,  in 
Woods  v.  North,  84  Pa.  407,  24  Am.  Rep.  201, 
said:  "It  is  a  necessary  quality  of  nego- 
tiable paper  that  it  should  be  simple,  cer- 
tain, unconditional,  not  subject  to  any  con- 
tingency. It  would  be  a  mere  affectation  of 
learning  to  cite  the  elementary  treatises  and 
the  decided  cases  which  have  established  this 
principle.  It  is  very  important  to  the  com- 
mercial community  that  it  should  be  main- 
tained in  all  its  rigor." 

The  Importance  of  avoiding  stipulations  In 
commercial  paper,  like  the  one  under  consid- 
eration, Is  also  emphasized  in  Woodbury, 
Williams  &  English  v.  Roberts,  supra. 

After  a  careful  consideration  of  this  Im- 
portant and  interesting  question,  we  are  sat- 
isfied that  plaintiff's  contention  rests  upon  a 
repudiation  or  modification  of  the  rule  de- 
clared in  the  Gunter  Case,  rather  than  up- 
on the  denial  of  its  application. 

The  judgment  is  affirmed.  All  the  Justices 
concurring. 


Ex  parte  GARDNER. 

(Supreme  Court  of  Kansas.   March  11,  1911.) 

(Syllabus  by  the  Court.) 

CONSTITUTIOKAI,  LAW  (|  242*) — EQUAL  PRO- 
TECTION of  the  Laws— Railroad  Rates. 
Chapter  198  of  the  Laws  of  1895,  provid- 
ing that  the  officers  and  men  of  the  Kansas 
National  Guard  shall,  when  in  the  performance 
of  military  duty,  be  transported  on  all  railroads 
of  the  state  at  the  rate  of  one  cent  per  mile,  de- 
nies to  the  railroad  companies  the  equal  protec- 
tion of  the  laws  guaranteed  by  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  8  691;  Dec.  Dig.  {  242.*] 


Application  of  M.  G.  Gardner  for  a  writ 
of  habeas  corpus.   Petitioner  discharged. 

R.  W.  Blair,  H.  A  Scandrett  and  B.  W. 
Scandrett  for  petitioner.  John  S.  Dawson, 
Atty.  Gen.,  E.  R.  Simon,  S.  N.  Hawks,  Chas. 
D.  Shukers,  and  John  Marshall,  for  respond- 
ent 

BURCH,  J.  Chapter  198  of  the  Laws  of 
1895  provides  that  whenever  It  may  be  nec- 
essary for  any  or  all  of  the  officers  or  men 
of  the  Kansas  National  Guard  or  Kansas 
Reserve  Militia  to  travel  upon  any  railroad 
of  the  state  under  orders  from  competent  au- 
thority to  perform  military  duty,  the  trans- 
portation shall  be  furnished  at  the  rate  of 
one  cent  per  mile  for  the  distance  traveled 
by  each  person.  Orders  for  transportation 
issued  by  the  Adjutant  General  must  be  hon- 
ored in  lieu  of  fare,  and  then  be  presented 
to  the  military  board  to  be  audited  and  paid 
at  the  fixed  rate.  Willful  refusal  on  the 
part  of  the  agent  of  a  railroad  company  to 
observe  the  terms  of  the  act  is  punishable  by 
fine.  In  June,  1909,  the  petitioner,  as  agent 
of  the  Union  Pacific  Railroad  Company  at 
Topeka,  refused  a  requisition  duly  made  for 
the  transportation  of  Major  Arthur  Mills,  of 
the  Kansas  National  Guard,  at  the  statutory  • 
rate.  The  petitioner  was  arrested,  convicted, 
and  fined  and  ordered  committed  to  the  jail 
of  Shawnee  county  until  the  fine  and  costs 
should  be  paid.  After  the  time  for  an  ap- 
peal had  expired,  he  instituted  this  proceed- 
ing in  habeas  corpus  to  secure  his  release 
from  custody  under  a  commitment  issued  up- 
on the  judgment  The  principal  question 
raised  upon  the  sheriff's  return  to  the  writ 
of  habeas  corpus  is  whether  the  statute  de- 
nies the  railroad  company  the  equal  protec- 
tion of  the  laws  guaranteed  by  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States. 

In  1883  the  Legislature  fixed  three  cents 
per  mile  as  the  maximum  rate  for  carrying 
adult  passengers,  and  this  rate  has  not  since 
been  changed  by  law.  In  1907  the  Board  of 
Railroad  Commissioners  Issued  an  order  fix- 
ing the  maximum  rate  at  two  cents  per  mile. 
The  order  is  still  in  force,  and  at  all  times 
material  to  the  controversy  was  being  ob- 
served by  the  railroad  companies.  These 
measures  were  adopted  pursuant  to  the  pow- 
er of  the  state  to  regulate  rates  and  protect 
the  traveling  public  from  unjust  exactions, 
anl  they  reflect  the  judgment  of  the  consti- 
tuted authorities  as  to  what  is  reasonable 
for  the  railroads  to  charge  and  for  the  peo- 
ple to  pay.  Presumably  two  cents  per  mile 
is  a  reasonable  rate  for  all  adult  passengers, 
or  it  would  not  have  been  promulgated,  and 
would  not  be  maintained.  Ordinarily,  when 
the  rate-making  power  of  the  state  has  been 
exercised  and  a  reasonable  maximum  fare 
for  people  generally  has  been  established,  it 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dis.  ft  Am.  Dig.  Key  No.  Series  ft  RepT  Indexes 
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is  not  then  competent  for  the  Legislature  to 
compel  the  railroad  companies  to  make  ex- 
ceptions in  favor  of  certain  individuals.  The 
Legislature  of  the  state  of  Michigan  amend- 
ed the  general  railroad  law  of  that  state  so 
that  it  required  the  sale  of  1,000-mile  tickets 
at  a  reduced  rate,  required  such  tickets  to 
be  Issued  on  request  to  the  purchaser,  his 
wife,  and  children,  and  make  them  valid  for 
two  years  from  the  date  of  purchase.  The 
Supreme  Court  of  the  United  States  held 
this  law  to  be  in  violation  of  that  portion  of 
the  Constitution  of  the  United  States  which 
forbids  the  taking  of  property  without  due 
process  of  law,  and  which  secures  the  equal 
protection  of  the  laws.  Lake  Shore,  etc., 
Railway  Co.  v.  Smith,  173  U.  S.  684,  092,  19 
Sup.  Ct  565,  568,  43  L.  Ed.  858.  The  views 
of  the  court  are  indicated  in  the  following 
extracts  from  the  opinion:  "The  power  of 
the  Legislature  to  enact  general  laws  regard- 
ing a  company  and  its  affairs  does  not  in- 
clude the  power  to  compel  it  to  make  an  ex- 
ception in  favor  of  some  particular  class  in 
the  community  and  to  carry  the  members  of 
that  class  at  a  less  sum  than  it  has  the 
right  to  charge  for  those  who  are  not  fortu- 
nate enough  to  be  members  thereof.  This 
is  not  reasonable  regulation.  *  *  *  If 
the  general  power  exist,  then  the  Legisla- 
ture can  direct  the  company  to  charge  smal- 
ler rates  for  clergymen  or  doctors,  for  law- 
yers or  farmers  or  school  teachers,  for  ex- 
cursions, for  church  conventions,  political 
conventions,  or  for  all  or  any  of  the  various 
bodies  that  might  desire  to  ride  at  any  par- 
ticular time  or  to  any  particular  place.  If 
the  Legislature  can  interfere  by  directing 
the  sale  of  tickets  at  less  than  the  generally 
established  rate,  it  can  compel  the  company 
to  carry  certain  persons  or  classes  free.  If 
the  maximum  rates  are  too  high  in  the  judg- 
ment of  the  Legislature,  It  may  lower  them, 
provided  they  do  not  make  them  unreason- 
ably low,  as  that  term  is  understood  in  the 
law;  but  it  cannot  enact  a  law  making  max- 
imum rates,  and  then  proceed  to  make  ex- 
ceptions to  it  in  favor  of  such  persons  or 
classes  as  in  the  legislative  judgment  or 
caprice  may  seem  proper."  At  page  604  of 
173  U.  S.,  at  page  568  of  19  Sup.  Ct,  43  L. 
Ed.  858.  "The  Legislature  having  fixed  a 
maximum  rate  at  what  must  be  presumed, 
prima  facie,  to  be  also  a  reasonable  rate,  we 
think  the  company  then  has  the  right  to  in- 
sist that  all  persons  shall  be  compelled  to 
pay  alike,  that  no  discrimination  against  it 
in  favor  of  certain  classes  of  married  men 
or  families,  excursionists,  or  others  shall  be 
made  by  the  Legislature.  If  otherwise,  then 
the  company  is  compelled  at  the  caprice  or 
whim  of  the  Legislature  to  make  such  excep- 
tions as  it  may  think  proper,  and  to  carry 
the  excepted  persons  at  less  than  the  usual 
and  legal  rates,  and  thus  to  part  In  their  fa- 
vor with  its  property  without  that  compensa- 
tion to  which  It  is  entitled  from  all  others, 
and  therefore  to  part  with  its  property  with- 


out due  process  of  law.  The  affairs  of  the 
company  are  in  this  way  taken  out  of  its 
own  management,  not  by  any  general  law  ap- 
plicable to  all,  but  by  a  discrimination  made 
by  law  to  which  the  company  Is  made  sub- 
ject Whether  an  act  of  this  nature  shall 
be  passed  or  not  is  not  a  matter  of  policy 
to  be  decided  by  the  Legislature.  It  Is  a 
matter  of  right  of  the  company  to  carry  on 
and  manage  its  concerns  subject  to  the  gen- 
eral law  applicable  to  all,  which  the  Legis- 
lature may  enact  in  the  legal  exercise  of  its 
power  to  legislate  in  regard  to  persons  and 
things  within  its  Jurisdiction."  Page  696. 
"In  this  case  there  is  not  an  exercise  of  the 
power  to  fix  maximum  rates.  There  Is  not 
the  exercise  of  the  acknowledged  power  to 
legislate  so  as  to  prevent  extortion  or  un- 
reasonable or  illegal  exactions.  The  fixing 
of  the  maximum  rates  does  that  It  is  a 
pure,  bald,  and  unmixed  power  of  discrimi- 
nation in  favor  of  a  few  "of  the  persons  hav- 
ing occasion  to  travel  on  the  road,  and  per- 
mitting them  to  do  so  at  a  less  expense  than 
others,  provided  they  buy  a  certain  number 
of  tickets  at  one  time.  It  is  not  legislation 
for  the  safety,  health,  or  proper  convenience 
of  the  public,  but  an  arbitrary  enactment  in 
favor  of  the  persons  spoken  of,  who  in  the 
legislative  judgment  should  be  carried  at  a 
less  expense  than  the  other  members  of  the 
community.  There  is  no  reasonable  ground 
upon  which  the  legislation  can  be  rested  un- 
less the  simple  decision  of  the  Legislature 
should  be  held  to  constitute  such  reason." 
At  page  698  of  173  U.  S.,  at  page  571  of  19 
Sup.  Ct,  43  L.  Ed.  858. 

This  court  is  not  inclined  to  the  view  that 
the  power  of  the  Legislature  Is  completely 
exhausted  by  a  maximum  rate  regulation, 
and  does  not  so  interpret  the  decision  quoted. 
But  members  of  the  National  Guard  cannot 
be  segregated  from  the  body  of  the  state's 
citizens  and  made  a  preferred  class,  unless 
they  sustain  some  relation  to  transportation 
by  rail  which,  in  the  nature  of  things,  in- 
dicates they  should  have  the  benefit  of  an 
exceptional  rate.  Classification  to  be  valid 
must  be  based  upon  differences  in  character, 
condition,  or  situation  which  lead  to  that 
difference  in  regulation  which  the  statute  un- 
dertakes to  make.  Thus  In  the  case  involv- 
ing a  reduced  rate  for  school  children  on 
street  cars  (Commonwealth  v.  Interstate,  etc., 
Street  Ry.,  187  Mass.  436,  73  N.  E.  530,  11 
L.  R.  A.  [N.  S.]  973)  the  considerations 
which  moved  the  court  to  sustain  the  rate 
were,  among  otfiers,  that  pupils  go  to  and 
from  the  public  schools  at  hours  when  other 
persons  make  little  use  of  the  cars;  that 
they  are  of  such  a  size  and  age  that  they 
occupy  much  smaller  spaces  than  other  pas- 
sengers; and  that  the  difference  in  rate  was 
of  so  much  Importance  to  parents  that  twice 
as  many  pupils  would  ride  at  half  rate  as 
at  full  rate,  so  that  the  revenues  of  the  car- 
rier would  not  be  materially  reduced.  This 
court  neither  approves  nor  disapproves  the 
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conclusion  reached  in  that  case,  but  the 
method  employed  for  testing  the  classifica- 
tion upon  which  the  rate  was  based  is  sound. 
In  accordance  with  the  principle  recognized, 
the  Legislature  might  no  doubt  require  that 
precedence  be  given  to  the  transportation  of 
troops  over  other  traffic,  that  special  facili- 
ties for  the  movement  of  troops,  be  supplied, 
that  special  schedules  be  adopted,  and  that 
other  exceptional  services  be  rendered  when- 
ever the  public  interest  demands  them.  But 
the  law  in  question  has  no  such  basis  for  the 
discrimination  which  it  makes.  Major  Mills 
stood  upon  precisely  the  same  footing,  so 
far  as  the  expected  service  to  him  was  con- 
cerned, as  any  other  individual.  The  tunes 
when  members  of  the  National  Guard  will 
travel  are  as  uncertain  as  for  other  people. 
The  number  who  will  travel  at  any  particu- 
lar time  is  wholly  indefinite.  They  come  to 
the  railroad  stations  singly,  in  groups,  or  ip 
larger  bodies,  just  as  other  citizens  come 
singly  In  groups,  or  in  crowds  sufficient  to 
load  the  cars  of  one  or  more  trains.  They 
occupy  the  same  space,  and  have  the  same 
privileges  as  other  persons.  Their  move- 
ments are  controlled  by  duty,  and  not  by 
special  inducements,  and  the  matter  of  rate 
can  have  no  effect  upon  the  volume  of  traf- 
fic. They  are  taken  up,  carried,  and  set 
down  without  any  mark  or  circumstance 
whatever  to  distinguish  them  from  the  gen- 
eral public,  or  to  distinguish  the  subject  of 
their  transportation  from  that  of  the  general 
public,  except  that  they  carry  orders  for 
transportation  without  payment  of  fare  and 
at  reduced  rates.  Without  any  ground, 
therefore,  for  the  classification,  and  without 
any  regard  to  the  reasonableness  or  unrea- 
sonableness of  the  regulation,  the  state  sim- 
ply demands  that  its  troops  be  transported 
by  rail  at  a  purely  arbitrary  rate,  which  so 
far  as  the  principle  Involved  is  concerned, 
1  might  be  one  cent  per  hundred  miles,  or 
nothing  at  all.  No  other  corporation  or  in- 
dividual in  the  state  is  obliged  to  conduct 
business  upon  any  such  partial  and  unequal 
conditions  or  to  make  any  such  sacrifice  for 
the  support  of  the  National  Guard  or  any 
other  public  institution  or  purpose.  There- 
fore the  act  denies  the  railroads  the  equal 
protection  of  the  laws. 

So  far,  the  act  in  question  has  been  re- 
garded as  one  relating  in  some  way  to  the 
subject  of  railroad  regulation.  That  is  not 
its  true  character.  It  is  a  revenue  measure, 
which  seeks  to  protect  the  treasury  and  keep 
down  the  rate  of  taxation  upon  the  general 
property  of  the  state  by  levying  a  special  as- 
sessment upon  railroad  companies  for  the 
maintenance  of  the  military  department  of 
the  government.  Viewed  from  this  stand- 
point, the  statute  selects  railroad  companies 
from  among  other  common  carriers,  corpora- 
tions, and  property  owners  of  the  state,  plac- 
es them  in  a  class  by  themselves,  and  im- 
poses upon  tliem  a  specific  burden,  supposed- 
ly for  the  public  welfare.  In  many  instances 


this  may  be  done,  but  it  cannot  be  done 
where  the  exaction  is  made  to  defray  an 
expense  having  no  more  relation  to  the  busi- 
ness of  railroading  than  it  has  to  any  other 
business  enterprise  conducted  within  the 
state.  This  limitation  was  clearly  stated  by 
Justice  Field  in  the  case  of  Charlotte,  etc.. 
Railroad  v.  Gibbes,  142  U.  S.  386,  391,  12 
Sup.  Ct  255,  256  (35  L.  Ed.  1051).  The  state 
of  South  Carolina  created  a  Board  of  Rail- 
road Commissioners  charged  with  a  variety 
of  duties  respecting  the  conduct  of  railroad 
affairs,  and  assessed  the  expenses  and  salaries 
of  the  members  of  the  board  to  the  railroad 
companies.  The  court  held  that  the  existence 
and  presence  of  the  railroad  companies  and 
their  property  in  the  state  and  the  exercise 
of  the  privileges  and  franchises  which  they 
enjoyed  created  the  necessity  for  the  super- 
visory board,  that  the  services  of  the  board 
were  rendered  for  the  benefit  of  the  railroads 
as  well  as  for  the  public,  and,  consequently, 
that  the  cost  of  the  service  might  lawfully 
be  imposed  upon  the  railroads.  But  the 
opinion  reads:  "If  the  tax  were  levied  to 
pay  for  services  in  no  way  connected  with 
the  railroads,  as,  for  instance,  to  pny  the 
salary  of  the  executive  or  Judicial  officers 
of  the  state,  whilst  railroad  corporations 
were  at  the  same  time  subjected  to  taxation 
upon  their  property  equally  with  other  cor- 
porations for  such  expenses,  and  other  cor- 
porations were  not  taxed  for  the  salaries 
mentioned,  there  would  be  just  ground  of 
complaint  of  unlawful  discrimination  against 
the  railroad  corporations  and  of  their  not 
receiving  the  equal  protection  of  the  laws." 

The  principle  involved  has  been  applied 
in  many  cases.  A  railroad  company  may  be 
required  to  build  fences  and  cattle  guards 
(Missouri  Pacific  Railway  Co.  v.  Humes.  115 
U.  S.  512,  6  Sup.  Ct  110.  29  L.  Ed.  4T3),  to 
erect  gates,  plank  crossings,  and  maintain 
flagmen  (Chicago,  Burlington,  etc..  Rd.  v. 
Chicago,  166  U.  S.  226,  17  Sup.  Ct  581.  41 
L.  Ed.  979),  and  to  bear  the  whole  cost  of 
making  changes  of  grade  at  crossings  (N.  T. 
&  N.  E.  Railroad  Co.  v.  Bristol,  151  U.  S.  536. 
14  Sup.  Ct  437,  38  L.  Ed.  269),  because  the 
expenditure  is  necessary  for  the  protection  of 
persons  and  property  otherwise  endangered 
by  the  operation  of  the  road,  and  because 
the  company  itself  is  specially  benefited  by 
the  greater  security  which  it  obtains  for  the 
prosecution  of  its  business.  Examinations  of 
railway  employes  may  be  required  and  the 
fees  therefor  be  charged  to  the  railway  com- 
panies. Nashville,  etc.,  Railway  v.  Alabama, 
128  U.  S.  96,  9  Sup.  Ct  28,  32  L.  Ed.  352. 
Fees  for  quarantine  inspection  are  regarded 
as  compensation  for  services  rendered  to  the 
vessel.  Morgan  v.  Louisiana,  118  U.  S.  455. 
6  Sup.  St  1114,  30  L.  Ed.  237.  Fees  charged 
for  the  inspection  of  mines  may  be  charged 
to  the  owner.  St  Louis  Cons.  Coal  Co.  v. 
Illinois,  185  U.  S.  203,  22  Sup.  Ct  616,  46 
L.  Ed.  872.  The  salaries  and  expenses  of  a 
board  of  commissioners  of  electrical  subways 
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may  be  charged  to  the  companies  whose  bus- 
iness renders  the  creation  of  the  board  a  ne- 
cessity and  for  "whom,  as  well  as  the  public, 
the  services  of  the  board  are  performed. 
New  York  v.  Squire,  143  U.  S.  175,  12  Sup. 
Ct.  880,  36  L.  Ed.  666.  In  all  such  cases,  and 
many  more  might  be  cited,  there  Is  no  denial 
of  the  equal  protection  of  the  laws.  It  can 
scarcely  be  claimed,  however,  that  the  Na- 
tional Guard  Is  maintained  because  of  any- 
thing occasioned  by  the  existence  or  opera- 
tion of  railroads  in  the  state,  or  that  the 
railroads  derive  any  benefit  from  the  exist- 
ence of  the  National  Guard  which  Is  not 
shared  by  every  other  person  in  the  state. 
The  presence  in  the  state  of  this  body  of 
men  is  beneficial  to  the  railroads  just  as  the 
government  of  the  state,  the  various  munic- 
ipal governments,  the  courts,  and  the  whole 
body  of  public  functionaries  are  beneficial 
to  them,  and  in  no  other  way;  and  the  equal 
protection  of  the  laws  requires,  not  only  that 
all  persons  brought  within  the  influence  of 
a  statute  shall  be  treated  alike,  but  that  a 
classifying  statute  must  bring  within  the 
equal  influence  of  Its,  provisions  all  persons 
who  are  under  the  same  conditions. 
•  An  effort  is  made  to  Justify  the  statute  as 
an  exercise  of  the  military  power  of  the  state 
to  preserve  peace,  to  suppress  riots  and  in- 
surrections, and  to  repel  invasion.  These 
arc  ends  which  every  sovereignty  must  have 
the  power  to  attain,  and  every  citizen  holds 
his  property  upon  the  implied  condition  that 
it  must  be  surrendered  when  needed  for  the 
preservation  of  the  government.  Fields  and 
farms  may  be  traversed  and  occupied,  sub- 
sistence, stores,  and  other  movables  may  be 
appropriated,  and  transportation  lines  may 
be  seized  and  operated  under  the  stress  of 
due  occasion,  Just  as  city  blocks  may  be  de- 
molished to  arrest  the  progress  of  a  fire. 
Doubtless  in  cases  where  neither  the  power 
of  taxation  nor  the  credit  of  the  government 
would  avail  a  forced  loan  could  be  effected 
by  the  seizure  of  money  Itself.  The  power 
exercised  in  such  cases  is  lawful,  although 
not  derived  from  Constitutions  or  statutes. 
It  rests  upon  the  principle  that  every  sov- 
ereignty may  in  time  of  peril  adopt  snch  ex- 
treme measures  as  may  be  necessary  for  its 
existence  and  perpetuity.  But  it  is  limited 
to  emergencies  which  cannot  wait  upon  due 
process  of  law.  The  law  governing  military 
impressment  of  private  property  was  well 
stated  by  Chief  Justice  Taney  in  the  case 
of  Mitchell  v.  Harmony,  13  How.  115.  14  K 
Ed.  75,  as  follows:  "There  are,  without 
doubt,  occasions  in  which  private  property 
may  lawfully  be  taken  possession  of  or  de- 
stroyed to  prevent  it  from  falling  into  the 
hands  of  the  public  enemy;  and  also  where 
a  military  officer,  charged  with  a  particular 
duty,  may  impress  private  property  into  the 
public  service  or  take  It  for  public  use.  Un- 
questionably, in  such  cases,  the  government 
Is  bound  to  make  full  compensation  to  the 
owner;  but  the  officer  is  not  a  trespasser. 
113P.-67 


But  we  are  clearly  of  the  opinion  that  in  all 
of  these  cases  the  danger  must  be  Imme- 
diate and  impending,  or  the  necessity  urgent 
for  the  public  service,  such  as  will  not  admit 
of  delay,  and  where  the  action  of  the  civil 
authority  would  be  too  late  in  providing  the 
means  which  the  occasion  calls  for.  It  is 
impossible  to  define  the  particular  circum- 
stance of  danger  or  necessity  in  which  this 
power  may  be  lawfully  exercised.  Every  case 
must  depend  on  Its  own  circumstances.  It 
is  the  emergency  that  gives  the  right,  and 
the  emergency  must  be  shown  to  exist  before 
the  taking  can  be  Justified.  In  deciding 
upon  this  necessity,  however,  the  state  of  the 
facts,  as  they  appeared  to  the  officer  at  the 
time  he  acted,  must  govern  the  decision;  for 
he  must  necessarily  act  upon  the  information 
of  others  as  well  as  his  own  observation. 
And  if  with  such  information  as  he  had  a 
right  to  rely  upon  there  is  reasonable  ground 
for  believing  that  the  peril  is*  immediate 
and  menacing,  or  the  necessity  urgent,  he 
is  Justified  in  acting  upon  it;  and  the  discov- 
ery afterwards  that  it  was  false  or  erroneous 
will  not  make  him  a  trespasser.  But  it  is 
not  sufficient  to  show  that  he  exercised  an 
honest  Judgment,  and  took  the  property  to 
promote  the  public  service.  He  must  show 
by  proof  the  nature  and  character  of  ihe 
emergency,  such  as  he  had  reasonable  grounds 
to  believe  it  to  be,  and  it  is  then  for  a  Jury 
to  say  whether  it  was»so  pressing  as  not 
to  admit  of  delay,  and  the  occasion  such,  ac- 
cording to  the  information  upon  which  he 
acted,  that  private  rights  for  the  time  give 
way  to  the  common  and  public  good.  •  •  • 
The  case  mentioned  by  Lord  Mansfield  in  de- 
livering his  opinion  In  Mostyn  v.  Fabrtgas,  1 
Cowp.  180,  illustrates  the  principle  of  which 
we  are  speaking.  Capt.  Gambler,  of  the 
British  navy,  by  the  order  of  Admiral  Bos- 
cawen,  pulled  down  the  houses  of  some  sut- 
lers on  the  coast  of  Nova  Scotia,  who  were 
supplying  the  sailors  with  spirituous  liquors; 
the  health  of  the  sailors  being  injured  by 
frequenting  them.  The  motive  was  evidently 
a  laudable  one,  and  the  act  done  for  the  pub- 
lic service.  Yet  it  was  an  invasion  of  the 
right  of  private  property,  and  without  the 
authority  of  law,  and  the  officer  who  execut- 
ed the  order  was  held  liable  to  an  action, 
and  the  sutlers  recovered  damages  against 
him  to  the  value  of  the  property  destroyed. 
The  case  shows  how  carefully  the  rights  of 
private  property  are  guarded  by  the  laws  of 
England;  and  they  are  certainly  not  less 
valued  nor  less  securely  guarded  under  the 
Constitution  and  laws  of  the  United  States." 
At  page  134  of  13  How.,  14  L.  Ed.  75. 

When,  however,  the  government  is  in  no 
extremity  in  fact  which  requires  the  sus- 
pension in  whole  or  in  part  of  the  civil  laws, 
contributions  to  its  support  cannot  be  levied 
upon  private  persons  or  corporations  except 
pursuant  to  laws  which  prescribe  the  occa- 
sions, modes,  conditions,  and  agencies  for  the 
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appropriation,  and  -which  bear  equally  upon 
all  those  who  are  similarly  situated. 

The  petitioner  is  discharged.  Ail  the  Jus- 
tices concurring. 


STATE  ex  rel.  WILLIAMSON  t.  HARPER. 

(Supreme  Court  of  Kansas.    March  11,  1011.) 

Appeal  from  District  Court,  Greenwood 
County. 

Action  by  the  State,  on  the  relation  of  Grace 
Williamson  against  Frank  L  Harper.  Judg- 
ment for  defendant,  and  the  State  appeals.  Af- 
firmed. 

John  S.  Dawson,  Atty.  Gen.,  S.  F.  Wicker, 
Howard  J.  Hodgson,  Gordon  A.  Badger,  and  I. 
F.  Benest,  for  the  State.  O.  C.  Zwicker  and 
J.  C.  Johnston,  for  appellee. 

PER  CURIAM.  The  judgment  in  this  case 
must  be  affirmed,  for  these  reasons:  The  ques- 
tion whether  the  plaintiff  was  entitled  to  a  jury 
trial  cannot  be  determined,  because  the  record 
does  not  show  any  request  for  one.  The  case 
having  been  heard  by  the  court,  any  admission 
of  incompetent  evidence  was  not  reversible  er- 
ror, if  there  was  competent  evidence  sufficient  to 
sustain  the  judgment;  and  we  find  that  to  be 
the 


THOMAS  v.  THOMAS. 
(Supreme  Court  of  Oklahoma.   Jan.  10,  1011.) 

(Bvllabug  by  the  Court.) 

Appeal  and  Ebhob  (J  1210*)— Reheabing— 
Recalling  Mandate—  Jubisdiction. 

Where,  after  a  decision  of  a  case,  and  ren- 
dition of  an  opinion  in  this  court,  its  mandate 
is  regularly  transmitted  to  the  trial  court,  and 
is  spread  upon  its  records,  this  court,  in  the 
absence  of  fraud,  accident,  inadvertence,  or 
mistake,  is  without  jurisdiction  to  recall  the 
mandate  and  entertain  a  petition  for  rehearing, 
and  a  motion  for  leave  to  file  the  same  will  be 
denied. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4720;  Dec.  Dig.  §  1210.*] 

On  rehearing.  Opinion  (100  Pac.  825)  with- 
drawn, and  amended  by  addition  of  citation 
of  Byrd  v.  Byrd,  06  Tenn.  364,  32  S.  W.  108, 
40  Am.  St  Rep.  032.   Rehearing  denied. 

PER  CURIAM.  On  July  13,  1000,  this 
court  rendered  an  opinion  in  the  above-en- 
titled cause,  to  which,  within  a  time  extend- 
ed on  application,  there  was  filed  on  August 
13,  1000,  a  petition  for  rehearing,  which  on 
December  7,  1000,  was  granted,  and  the 
case  submitted  for  oral  argument  at  the 
January,  1010,  term.  The  case  was  rebriefed 
and  fully  argued,  and  the  former  opinion, 
which  reversed  the  judgment  and  decree  of 
the  trial  court,  was  set  aside,  and  on  June 
7,  1010,  an  opinion  was  rendered  affirming 
the  Judgment  100  Pac.  825.  No  petition  for 
rehearing  having  been  filed  within  the  15 
days  allowed  by  rule  0  of  this  court  (20  Okl. 
ix,  05  Pac.  vi),  the  mandate  in  the  cause  was 
sent  down  to  the  trial  court  on  June  22, 1010, 
Bpread  upon  its  records,  and  a  Judgment  en- 


tered thereon  by  that  court  June  30,  1010- 
August  3,  1010,  counsel  for  plaintiff  in  error 
filed  a  motion  asking  leave  to  file  a  petition 
for  rehearing,  and  an  order  was  made  pur- 
porting to  recall  the  mandate  issued.  In 
this  condition  of  the  case  the  court  set  the 
same  down  for  briefing  and  oral  argument 
both  on  the  motion  and  the  merits,  and  the 
issues  involved  have  again  had  the  attention 
of  both  court  and  counsel.  Our  jurisdiction 
to  entertain  the  action  is  challenged  upon  the 
ground  that  after  this  court  has  rendered  a 
decision  in  a  cause,  and  Its  mandate  has  gone 
down  under  the  rules  of  the  court  and  is 
spread  upon  the  records  of  the  trial  court 
without  fraud,  accident  inadvertence,  or 
mistake,  this  court  loses  jurisdiction  of  the 
case,  and  cannot  entertain  an  application 
for  a  rehearing.  This  is  the  first  time  this 
question  has  been  raised  and  presented  or 
that  we  have  had  occasion  to  investigate  it 
and,  after  giving  the  same  our  most  pains- 
taking care  and  consideration,  we  have  come 
to  the  conclusion  that  upon  authority  and 
reason  the  objection  must  be  sustained.  It 
is  manifest  that  there  must  be  a  finality 
somewhere  in  all  litigation,  and  the  logical 
point  for  the  appellate  jurisdiction  to  termi- 
nate over  an  action  is  that  time  when  there 
is  again  vested  in  the  trial  court  jurisdiction 
to  proceed,  carry  out  and  enforce  any  judg- 
ment delivered. 

A  case  similar  to  this  is  that  of  Dempsey 
v.  Billinghurst  8  S.  D.  86,  65  N.  W.  427.  In 
the  consideration  thereof  the  Supreme  Court 
of  South  Dakota  said:  "Under  rule  24,  which 
took  effect  April  4,  1803,  the  remittitur  was 
held  in  this  court  30  days  thereafter,  when, 
no  petition  for  rehearing  having  been  filed, 
nor  any  application  made  for  a  longer  stay 
of  the  remittitur,  the  case  was  regularly  re- 
mitted to  the  trial  court  Several  days  there- 
after this  application  to  present  a  petition 
for  a  rehearing  was  filed ;  the  application  it- 
self being  dated  after  the  remittitur  and 
case  had  gone  from  this  court.  Ordinarily, 
and  without  a  rule  upon  this  subject  a  peti- 
tion for  rehearing  may  be  made  at  any  time 
during  the  term  at  which  the  case  is  decid- 
ed, provided  the  case  is  still  in  the  appellate 
court  The  purpose  of  our  rule  was  to  avoid 
retaining  the  case  in  this  court  to  the  mani- 
fest prejudice  of  the  successful  party,  an  un- 
reasonable time  after  decision,  and  at  the 
same  time  to  give  both  sides  ample  time  to 
know  of  the  decision,  and  the  grounds  upon 
which  it  was  based,  so  that  either  might 
present  his  claim  for  a  rehearing.  The  rule 
has  been  in  force  2%  years,  and,  so  far  as 
we  know,  has  been  regarded  as  fair  and 
satisfactory.  It  is  well  settled,  and,  It  would 
seem,  could  hardly  be  otherwise  in  princi- 
ple, that  when  the  remittitur  has  gone- 
down  without  fraud,  accident  or  inadver- 
tence, the  appellate  court  has  lost  its  Juris- 
diction of  the  case,  and  cannot  recall  It" 
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Speaking  to  the  flame  point,  'the  Supreme 
Court  of  South  Carolina  In  the  case  of  Car- 
penter v.  Lewis,  05  S.  0.  400,  43  S.  E  881, 
said:  "The  first  question  that  will  be  con- 
sidered Is  whether  this  court  has  Jurisdiction 
to  entertain  the  motion  to  recall  the  remit- 
titur. Section  12  of  the  Code  provides  that 
'the  Supreme  Court  may  reverse,  affirm  or 
modify  the  judgment,  decree  or  order  ap- 
pealed from,  in  whole  or  In  part,  and  as  to 
any  or  all  of  the  parties,  and  the  judgment 
shall  be  remitted  to  the  court  below  to  be 
enforced  according  to  law.'  In  the  case  of 
Sullivan  v.  Speights,  14  8.  O.  858,  the  court 
says:  'Under  the  rules  of  this  court,  when 
a  case  is  heard  here  and  determined,  the  re- 
mittitur to  the  court  below  is  not  sent  down 
Immediately,  but  It  Is  retained  in  every  case 
for  10  days,  unless  the  court  direct  other- 
wise. And  on  application  showing  sufficient 
cause,  either  of  the  justices,  at  chambers, 
may  direct  by  order  that  it  be  further  re- 
tained until  the  third  day  of  the  next  ses- 
sion. The  object  of  this  is  to  reverse  Ju- 
risdiction over  the  case,  so  that,  should  ei- 
ther of  the  parties  desire  to  make  any  mo- 
tion In  reference  thereto,  they  might  have 
the  opportunity  to  do  so,  and  the  court  the 
power  to  hear  It  After  the  remittitur,  how- 
ever, Is  sent  down,  the  case  passes  beyond 
the  reach  of  the  court,  and  its  jurisdiction 
Is  lost,  and  no  motion  can  be  heard  by  this 
conrt  on  the  matter  thereafter.' " 

One  of  the  best  considered  cases  confirm- 
ing our  view  on  this  subject  Is  that  of  Ott  v. 
Boring,  131  Wis.  472,  110  N.  W.  824,  111  N. 
W.  833,  in  which  that  court,  citing  a  large 
number  of  state  and  federal  authorities, 
said:  "The  question  of  the  period  of  juris- 
diction of  purely  appellate  courts  Is  a  some- 
what intangible  one,  and  not  to  be  decided 
always  upon  the  same  principles  and  consid- 
erations as  those  which  regulate  the  juris- 
diction of  courts  of  general  jurisdiction  hav- 
ing the  function  not  only  of  trial  and  Judg- 
ment but  also  of  execution  of  the  judgment. 
It  seems  from  an  examination  of  the  author- 
ities to  be  well-nigh  unanimously  .  declared 
that,  In  the  absence  of  statute  making  a 
different  provision,  the  Jurisdiction  of  the 
appellate  court  over  a  given  cause  terminates 
whenever  regularly,  without  inadvertence  or 
fraud,  it  returns  the  record  to  the  court  of 
general  jurisdiction.  2  Ency.  of  PL  &  Pr. 
359,  384  ;  2  Spelling,  New  Tr.  &  App.  Prac. 
H  733,  734;  Hayne,  New  Tr.  &  App.  |  293; 
Legg  v.  Overbagh,  4  Wend.  (N.  Y.)  188 ;  cases 
collected  In  note,  21  Am.  Dec.  118;  Dela- 
plalne  v.  Bergen,  7  Hill  (N.  T.)  591 ;  Browder 
v.  McArthur,  7  Wheat  58  [5  L.  Ed.  397]; 
Peck  v.  Sanderson,  18  How.  42  [15  L.  Ed. 
262];  Underbill  v.  Jericho,  66  Vt  183,  28 
AU.  879;  Sullivan  v.  Speights,  14  S.  0.  358; 
Caldwell  v.  Bruggerman,  8  Minn.  286  (GIL 
252);  Dempsey  v.  Billlnghurst  7  S.  Dak.  564, 
64  N.  W.  1124;  Leese  v.  Clark,  20  CM.  887; 
Richardson  v.  Chicago  Packing,  etc.,  Co.,  185 
Cal.  311,  67  Pac.  769;  Ward  t.  Springfield 


F.  &  M.  Ins.  Co.,  12  Wash.  681,  42  Pac.  MO; 
State  v.  Faulds,  17  Mont  140,  42  Pac.  285. 
This  apparently  rests  largely  upon  the  doc- 
trine that  when  that  act  is  done,  the  ju- 
risdiction of  the  lower  court,  which  has  been 
suspended  meanwhile,  becomes  re-establish- 
ed, and  that  both  courts  cannot  have  Juris- 
diction over  the  cause.  Generally,  too,  it  is 
held,  In  the  absence  of  statute,  that  the  pow- 
er of  an  appellate  court  over  its  Judgment, 
like  that  of  courts  generally,  persists  to  the 
end  of  the  term  at  which  the  Judgment  Is 
rendered,  and  then  absolutely  terminates,  ex- 
cept as  It  may  be  terminated  earlier  by  the 
retransmission  of  the  cause  to  the  trial 
court"  The  foregoing  case  may  also  be 
found  reported  in  11  Am.  &  Eng.  Ann.  Cas. 
857,  where  it  is  extensively  annotated,  cases 
being  cited  from  nearly  If  not  quite  every 
state  In  the  Union,  as  well  as  the  federal 
courts,  and  the  general  rule  deduced  from 
them  all  by  the  author  of  the  annotation  Is 
In  accord  with  that  we  herein  announce,  and 
is  to  the  effect  that  the  jurisdiction  of  an 
appellate  court  over  a  case  ceases  when  it 
has  regularly  determined  the  Issues  Involved 
and  caused  Its  judgment  In  conformity  with 
such  determination  to  be  entered,  and  the 
case  is  remanded  to  the  lower  court  for  such 
action  as  may  be  necessary.  Among  the  au- 
thorities which  we  have  examined  and  which 
have  not  been  heretofore  mentioned  either 
In  this  opinion  or  In  the  case  of  Ott  v.  Bor- 
ing, supra,  In  support  of  this  rule,  may  be 
noted  the  following:  Horton  v.  State  of  Ne- 
braska ex  rel.  Hayden  et  al.,  63  Neb.  34,  88 
N.  W.  146;  Merchants'  Nat  Bank  v.  Green- 
hood  et  al.,  16  Mont  395,  460,  41  Pac.  250, 
851;  Merchants'  Nat  Bank  v.  Grunthal,  etc., 
39  Fla.  388,  22  South.  685;  Rowland  v.  Krey- 
enhagen  et  al.,  24  Cal.  52;  Trumpler  et  al. 
v.  Trumpler  et  al.,  123  Cal.  248,  55  Pac.  1008; 
Putnam  v.  Clark  et  aL,  35  N.  J.  Eq.  145 ;  Bul- 
lion Mining  Co.  v.  Croesus  Gold  &  Sliver  Min- 
ing Co.,  8  Nev.  336;  Finlayson  v.  Kirby,  127 
N.  C.  222,  37  S.  E  223 ;  Lubbock  v.  Vince,  5 
Tex.  415;  Hopkins  v.  Gilman,  23  Wis.  512; 
Rud  v.  Board  of  Com'rs  of  Pope  County,  66 
Minn.  358,  68  N.  W.  1062,  69  N.  W.  886; 
Seaboard  Air  Line  Ry.  et  al.  v.  Jones,  119 
Ga.  907,  47  S.  E.  820;  Zorn,  Jr.,  et  al.  v. 
Lamar  et  al.,  71  Ga.  85;  Phelps  v.  Davis,  Ac, 
25  Ky.  368. 

It  being  manifest  that  both  the  appellate 
and  the  trial  courts  cannot  at  the  same  time 
have  jurisdiction  to  consider,  hear,  and  de- 
termine an  action,  the  appellate  court  must 
logically  and  of  necessity  lose  jurisdiction 
when  the  trial  court  again  secures  It  and 
the  trial  court  acquires  jurisdiction  to  pro- 
ceed in  any  action  appealed  whenever  the 
mandate  of  the  appellate  court  has  regular- 
ly reached  it  and  is  spread  upon  its  records. 

It  therefore  follows  that  the  motion  to  be 
permitted  to  file  the  petition  for  rehearing 
presented  must  be  denied.  All  the  Justices 
concur. 
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WILLIAMS  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  7,  1911.) 

(Syllabus  by  the  Court.) 

Judges  (|  16*)  —  Disqualification  —  Elec- 
tion of  Special  Judge— Validity. 

Prior  to  the  passage  of  the  act  approved 
March  22, 1909  (article  6,  c.  24,  Snyder's  Comp. 
Laws  1909),  no  provision  having  been  made  by 
law  whereby  a  judge  pro  tempore  could  be  elect- 
ed in  the  event  of  the  disqualification  of  the 
regular  judge,  a  special  judge  elected  by  the 
members  of  the  bar  over  the  defendant's  objec- 
tion was  not  a  judge  either  de  jure  or  de  facto, 
and  a  trial  had  before  him  was  a  nullity. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  Si  46,  53-60;  Dec.  Dig.  5  16.*] 

Appeal  from  District  Court,  Atoka  County; 
James  H.  Chambers,  Special  Judge. 

Roland  Williams  was  convicted  of  larceny, 
and  appeals.    Reversed  and  remanded. 

J.  G.  Ralls,  for  appellant  Smith  C.  Mat- 
son,  Asst  Atty.  Gen.,  for  the  State. 

FURMAN,  P.  J.  It  appears  from  the  rec- 
ord that  when  this  case  was  called  for  trial 
Hon.  A.  T.  West,  Judge  of  the  Seventeenth 
judicial  district,  being  disqualified  to  sit  in 
this  case,  announced  that  it  would  be  neces- 
sary for  the  bar  to  elect  a  special  judge  to 
try  this  case,  whereupon  Mr.  J.  G.  Ralls,  at- 
torney for  appellant,  requested  that  Mr.  J. 
H.  Gernert,  who  acted  as  special  judge  on  a 
former  trial  of  this  case  and  who  was  pres- 
ent In  the  courtroom,  be  permitted  to  preside 
at  the  present  trial,  which  motion  was  by 
the  court  overruled,  and  the  court  then  or- 
dered that  the  bar  proceed  to  elect  a  special 
Judge  to  try  the  cause,  to  all  of  which  ap- 
pellant objected  and  excepted.  The  bar 
then  proceeded  to  elect  Mr.  J.  H.  Chambers 
as  special  Judge,  and  he  presided  during  the 
trial  of  this  case.  Counsel  for  appellant  in 
his  brief  says:  "The  district  Judge  had  no 
authority  to  require  the  bar  to  elect  a  special 
judge,  and  the  election  held  under  said  or- 
der, being  without  authority,  was  void.  The 
special  judge  elected  had  no  authority  what- 
ever and  all  actions  taken  are  absolutely 
void.  That  part  of  section  9,  art  7,  Const, 
providing  for  the  election  of  a  special  judge. 
Is  not  self-executing.  It  requires  an  act  of 
the  Legislature  to  give  it  effect" 

Passing  upon  this  precise  question  in  the 
case  of  Cowart  v.  State,  4  Okl.  Cr.  122,  111 
Pac.  672,  Richardson,  Judge,  speaking  for 
the  court  said:  "We  think  the  contention 
sound,  and  that  plaintiff  in  error's  objection 
should  have  been  sustained.  The  constitu- 
tional provision  is  as  follows:  4In  the  event 
any  Judge  shall  be  disqualified  for  any  rea- 
son from  trying  any  case  In  his  district,  the 
parties  to  such  case  may  agree  upon  a  Judge 
pro  tempore  to  try  the  same,  and  if  such 
parties  cannot  agree,  at  the  request  of  either 
party  a  judge  pro  tempore  may  be  elected  by 


the  members  of  the  bar  of  the  district,  pres- 
ent at  such  term.  If  no  election  for  judge 
pro  tempore  shall  be  had,  the  Chief  Jus- 
tice of  the  state  shall  designate  some  other 
district  judge  to  try  such  case.'  In  our  opin- 
ion the  holding  of  such  an  election  necessi- 
tates the  provision  of  some  method  of  voting, 
of  canvassing  and  tabulating  the  votes  cast 
and  of  declaring  and  recording  the  result; 
and  the  votes  must  be  canvassed  and  the  re- 
sult determined  and  declared  by  some  person 
or  persons  designated  by  law.  Provision 
must  be  made  for  the  time  and  place  of 
holding  the  election,  and  the  notice  to  be 
given  thereof;  and  some  one  must  be  vested 
with  authority  to  determine  who  is  entitled 
to  vote  in  such  election.  But  the  Constitu- 
tion makes  provision  for  none  of  these  mat- 
ters. It  merely  declares  that  at  the  request 
of  either  party  a  Judge  pro  tempore  may  be 
elected.  It  does  not  provide  the  machinery 
or  procedure  for  holding  the  election.  It  con- 
tains no  provision  for  notice  to  the  bar  or 
any  other  person  of  the  time  and  place  of 
holding  it;  no  provision  insuring  its  fairness, 
regularity,  and  legality;  no  provision  Insur- 
ing the  correct  declaration  of  the  result  No 
record  Is  required  to  be  made  or  kept  and  no 
person  is  authorized  or  empowered  to  de- 
termine and  declare  the  result  Without  a 
requirement  of  notice  that  such  an  election 
is  to  be  held  and  the  time  thereof  with  no 
method  of  voting  provided  for,  with  no 
person  designated  to  conduct  the  election  and 
to  pass  upon  and  determine  the  right  of  any 
person  to  vote  therein,  no  one  authorized  to 
declare  the  result,  no  record  required  to  be 
made,  no  minimum  limit  as  to  the  number 
whose  participation  may  constitute  an  elec- 
tion, no  provision  as  to  whether  a  mere  plu- 
rality or  a  majority  vote  is  required  to  elect 
and  no  restrictions  upon  the  right  of  the  in- 
terested attorneys  to  participate  therein,  all 
sorts  of  fraud  and  wrongdoing  could  easily 
be  perpetrated  in  an  attempted  election,  and 
the  appellate  court  could  have  no  means  of 
telling  and  no  rule  for  determining  whether 
the  election  was  fairly,  honestly,  and  legally, 
conducted,  and  whether  the  person  who  pre- 
sided as  special  judge  in  the  trial  was  in  fact 
elected.  An  unseemly  scramble  for  advan- 
tage In  the  election  might  easily  ensue;  and 
one  side  or  the  other,  by  employing  three  or 
four  attorneys,  might  by  their  votes  control 
the  election  and  place  on  the  bench  as  special 
judge  an  unfit  incompetent  or  partisan  per- 
son. In  our  opinion  by  every  declared  test 
this  provision  is  not  self -executing.  It  grants 
the  power  and  creates  the  right  to  elect  a 
special  Judge,  but  it  provides  no  means  or 
procedure  by  which  the  power  may  be  ex- 
ercised or  the  right  enforced  or  protected, 
and  the  provision  of  such  means  and  pro- 
cedure is  necessary  to  give  It  effect  Ex 
parte  Wagner,  1  Okl.  Cr.  148,  98  Pac.  435; 
Id.,  21  Okl.  33,  95  Pac.  435.   It  is  probable 
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that  had  the  defendant  and  the  state  each 
consented  or  agreed  to  such  an  election,  or 
participated  therein  without  entering  an 
objection,  that  might  he  held  to  be  an  agree- 
ing upon  a  judge  pro  tempore  within  the 
meaning  of  the  Constitution;  that  is.  It 
might  be  held  to  be  an  agreement  that  such 
person  as  might  be  thus  designated  should 
be  the  judge  pro  tempore.  But  no  such  ques- 
tion arises  In  this  case,  for  plaintiff  In  error 
specifically  objected  to  holding  the  election 
and  refused  to  participate  therein;  and  the 
judge  pro  tempore  then  and  there  elected 
was  without  right  or  power  to  try  the  case. 
As  we  view  the  matter,  there  being  no  agree- 
ment upon  a  judge  pro  tempore  to  try  the 
case'' as  provided  by  the  Constitution,  and  no 
provision  made  by  law  whereby  an  election 
could  be  held,  Judge  Woods  was  not  a  judge 
either  de  jure  or  de  facto,  and  the  trial  was 
a  nullity  and  the  judgment  void." 

We  still  entertain  the  same  views  ex- 
pressed In  the  Cowart  Case.  The  judgment 
of  the  lower  court  Is  therefore  reversed  and 
remanded. 

ARMSTRONG  and  DOYLE,  JJ.,  concur. 


PRICE  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
March  7,  1911.) 

(Syllabus  ly  the  Court.) 
1.  Criminal   Law  (§  1130*)— Appeal-Re- 
view. 

Where  an  appeal  is  taken  and  no  briefs  are 
filed  on  behalf  of  appellant,  pointing  out  the 
specific  errors  relied  upon,  this  court  will  not 
do  more  in  a  misdemeanor  case  than  examine 
the  record  for  jurisdictional  errors,  and,  if 
none  such  appear,  the  judgment  will  be  af- 
firmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §§  2965-2970;  Dec.  Dig.  § 
1130.*] 

21  Criminal  Law  (§  1141*)— Appeal  —  Pre  - 

sumptions. 

This  court  does  not  act  upon  the  presump- 
tion that  everything  which  was  done  in  the  low- 
er court  is  erroneous  until  it  is  shown  to  be 
correct,  and  is  not  bunting  for  excuses  to  set 
aside  verdicts  and  judgments,  but,  on  the  con- 
trary, we  act  upon  the  presumption  that  all 
proceedings  in  the  trial  court  are  proper  and 
regular  until  it  is  shown  that  such  is  not  the 
case.  The  appellant  assists  in  the  selection  of 
the  jury,  and  he  thereby  vouches  to  this  court 
for  their  intelligence,  fairness,  and  integrity. 
Being  thus  recommended,  the  court  must  ac- 
cept the  verdict  of  the  jury  as  being  correct, 
unless  the  appellant  clearly  points  out  errors 
committed  by  the  judge  or  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.^Cent  Dig.  ||  3014,  3015;  Dec  Dig.  § 

Appeal  from  Bryan  County  Court ;  Charles 
A.  Phillips,  Judge. 

Joe  Price  was  convicted  of  escape  from 
jail,  and  appeals.  Affirmed. 


Smith  C.  Matson,  Asst.  Atty.  Gen.,  for  the 
State. 

FURMAN,  P.  J.  The  Assistant  Attorney 
General  has  filed  a  motion  to  affirm  this 
case  upon  the  ground  that  no  brief  has  been 
filed  and  no  appearance  made  on  behalf  of 
appellant,  and  that  the  record  fails  to  show 
that  any  Jurisdictional  error  was  committed 
in  the  lower  court.  We  are  at  a  loss  to  un- 
derstand why  it  is  that  counsel  take  an  ap- 
peal to  this  court,  and  fail  to  prosecute  said 
appeal  by  filing  a  brief  pointing  out  the  spe- 
cific errors  upon  which  they  rely.  Every 
facility  for  filing  briefs  on  the  part  of  those 
who  take  appeals  Is  offered  by  this  court. 
They  can  be  prepared  without  expense  and 
with  very  little  labor,  as  we  permit  type- 
written briefs  to  be  filed.  Counsel  must 
know  that  in  cases  of  this  kind  where  an  ap- 
peal Is  taken  and  no  brief  is  filed,  except  in 
cases  of  the  gravest  character,  the  court 
will  not  examine  the  record  for  other  than 
Jurisdictional  errors  appearing  therein.  This 
rule  has  always  been  enforced  In  Oklahoma. 
See  Wellman  v.  Territory,  2  Okl.  152,  37 
Pac.  1060;  Stell  v.  Territory,  4  Okl.  497,  46 
Pac.  1117;  Territory  v.  Brady,  4  Okl.  514. 
46  Pac  573 ;  Foust  v.  Territory,  10  Okl.  214. 
61  Pac.  923;  White  v.  Territory,  11  Okl.  172, 
65  Pac.  835 ;  Hiatt  v.  Territory,  14  Okl.  363. 
78  Pac.  81;  Manning  v.  United  States,  14 
Okl.  604,  78  Pac.  92 ;  Picklesimer  v.  Terri- 
tory, 15  Okl.  193,  79  Pac.  777;  Hance  v. 
State,  2  Okl.  Cr.  124,  100  Pac.  260;  Llghtle 
v.  State,  2  Okl.  Cr.  334, 101  Pac.  608;  Banks 
v.  State,  2  Okl.  Cr.  339,  101  Pac.  610;  Stur- 
gls  v.  State,  2  Okl.  Cr.  362,  102  Pac.  57; 
Price  v.  United  States,  2  Okl.  Cr.  449,  101 
Pac.  1036;  Elerlck  v.  State,  2  Okl.  Cr.  701, 
103  Pac.  1038;  Belt  v.  State,  2  Okl.  Cr.  705, 
103  Pac  1069;  Burgess  v.  State,  3  Okl.  Cr. 
127,  104  Pac.  916;  Pulliam  v.  State,  3  Okl. 
Cr.  141,  104  Pac.  919;  Meeks  v.  State,  3 
Okl.  Cr.  391,  106  Pac.  533 ;  House  v.  State, 
3  Okl.  Cr.  467,  106  Pac.  806;  Teels  v.  State, 

3  Okl.  Cr.  646,  108  Pac.  415 ;  Stack  v.  State. 

4  Okl.  Cr.  1,  109  Pac.  126 ;  Starr  v.  State,  4 
Okl.  Cr.  128,  111  Pac.  668 ;  Walling  v.  State, 
4  Okl.  Cr.  414,  111  Pac.  1001;  Simmons  v. 
State,  4  Okl.  Cr.  489,  112  Pac.  35;  Bon- 
ner v.  State,  4  Okl.  Cr.  639.  109  Pac.  1113. 
Previous  to  statehood,  if  briefs  were  not  filed 
In  the  United  States  Court  of  Appeals  of  the 
Indian  Territory  within  the  time  allowed  by 
the  court,  the  appeal  would  be  arbitrarily 
dismissed.  See  Poe  v.  United  States,  6  Ind.  . 
T.  142,  89  S.  W.  1020.  In  the  case  of  Knox 
Simmons  v.  State,  4  Okl.  Cr.  489,  112  Pac 
85,  Doyle,  Judge,  speaking  for  this  court, 
said:  "The  plaintiff  In  error  has  not  been 
represented  by  counsel  on  his  appeal,  al- 
though he  was  ably  represented  and  well  de- 
fended upon  the  trial  In  the  court  below. 
No  briefs  have  been  filed  nor  argument  made 
in  this  court  On  May  14, 1910,  the  Attorney 
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Geueral  filed  a  motion  to  affirm  the  Judg- 
ment for  want  of  prosecution.  It  Is  appar- 
ent that  this  appeal  was  taken  merely  for 
the  purpose  of  delay.  Counsel  have  no  right 
to  appeal  simply  for  the  purpose  of  delay, 
nor  unless  they  believe  there  Is  some  ground 
for  reversal,  and  If  there  Is  any  reason  for 
appealing,  even  though  doubtful  and  Incon- 
clusive, It  should  be  presented  to  the  court 
for  consideration,  or  some  sufficient  reason 
given  for  the  failure  so  to  do." 

There  are  three  good  and  sufficient  rea- 
sons which  support  the  rule  requiring  that 
briefs  must  be  filed:  First  The  Attorney 
General's  office  is  overcrowded  with  work, 
and  It  Is  unfair  to  that  department,  already 
burdened  as  It  is,  to  be  called  upon  to  file 
a  reply  brief  for  the  state  when  no  brief  has 
been  filed  on  the  part  of  the  appellant  Ev- 
ery presumption  must  be  Indulged  in  favor 
of  the  regularity  of  the  proceedings  of  the 
lower  court  and  he  who  complains  of  a 
want  of  such  regularity  has  the  burden  of 
showing  where  such  irregularity  exists,  and 
how  he  has  been  deprived  of  a  substantial 
right  thereby.  When  no  such  showing  is 
made,  the  Judgment  of  the  trial  court  should 
be  affirmed,  unless  it  appears  upon  the  face 
of  the  record  that  the  court  was  without  Ju- 
risdiction. Second.  It  is  unfair  to  the  pub- 
lic when  our  docket  is  already  crowded  with 
cases  which  should  be  disposed  of  to  require 
the  Judges  of  this  court  to  spend  time  in 
examining  the  record  in  each  case  to  see  if 
errors  were  not  committed  by  the  trial  court 
although  none  are  complained  of.  Third. 
It  is  unfair  to  the  members  of  this  court, 
who  are  already  burdened  with  work  to  the 
limit  of  human  endurance,  to  expect  its 
members  to  search  records  for  errors  either 
real  or  supposed  of  which  counsel  for  appel- 
lant do  not  complain,  and  of  which  they 
think  so  little  that  they  have  not  taken  even 
the  time  and  trouble  to  call  the  attention  of 
the  court  to  them.  Where  counsel  perfect 
an  appeal  and  fail  to  file  briefs,  it  is  equiva- 
lent to  saying  to  the  members  of  this  court, 
"I  have  taken  this  appeal  only  for  the  pur- 
pose of  delay,"  or,  "If  errors  occurred  in  the 
trial  of  this  cause,  I  do  not  know  it,  and  I 
want  you  to  get  out  a  search  warrant  and 
see  if  you  can  find  any."  This  is  Just  what 
we  understand  when  a  cause  is  submitted 
and  w.e  find  that  briefs  have  not  been  filed. 
Owing  to  the  great  multiplicity  of  appeals 
that  have  been  taken,  we  are  now  over  one 
year  behind  with  our  work,  although  we 
give  it  our  entire  and  undivided  time  and  at- 
tention. We  cannot  act  In  the  double  ca- 
pacity as  counsel  for  parties  and  as  a  court 
This  court  does  not  act  upon  the  presump- 
tion that  everything  which  was  done  in  the 
lower  court  is  erroneous  until  it  is  shown  to 
be  correct  and  Is  not  hunting  for  excuses 
to  set  aside  verdicts  and  Judgments,  but  on 
the  contrary,  we  act  upon  the  presumption 


that  all  proceedings  In  the  trial  court  are 
proper  and  regular  until  it  is  shown  that 
such  is  not  the  case.  The  appellant  assists 
in  the  selection  of  the  Jury  and  he  thereby 
vouches  to  this  court  for  their  intelligence, 
fairness,  and  integrity.  Being  thus  recom- 
mended, the  court  must  accept  the  verdict 
of  the  Jury  as  being  correct,  unless  the  appel- 
lant clearly  points  out  errors  committed  by 
the  Judge  or  Jury.  It  is  the  duty  of  this 
court  to  decide  questions  properly  submitted 
to  it,  and,  when  no  briefs  have  been  filed, 
except  In  cases  of  the  gravest  character,  we 
will  not  do  more  than  examine  the  record  for 
Jurisdictional  errors. 

We  find  no  jurisdictional  errors  in  the 
record  of  this  case,  and  it  is  therefore  af- 
firmed. 

ARMSTRONG  and  DOYLE  33.,  concur. 


Ex  parte  SHOW. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Dec. 
3,  1910.) 

(Syllabus  by  the  Court.) 

1.  Habeas  Corpus  (I  30*)  —  Grounds  or 
Remedy. 

The  general  rule  is  that  the  writ  of  habeas 
corpus  may  not  be  used,  either  before  or  after 
conviction,  to  test  the  sufficiency  of  an  indict- 
ment or  information;  but  the  rule  is  subject  to 
the  qualification  that  when  the  accusation  is  not 
merely  defective  or  technically  insufficient,  not 
merely  demurrable  or  subject  to  a  motion  to 
quash,  but  is  fundamentally  defective  in  sub- 
stance, so  that  it  charges  a  crime  in  no  man- 
ner or  form  and  by  no  intendment  a  party 
in  custody  to  answer  thereto,  or  after  convic- 
tion thereon,  will  be  discharged  on  habeas  cor- 
pus. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  8  25 ;  Dec  Dig.  §  30.*] 

2.  Constitutional  Law  (§  32*)— Qualifica- 
tions op  Voters— Construction  or  Con- 
stitution. 

Section  4a  of  article  3  of  the  state  Consti- 
tution, being  an  amendment  adopted  by  the 
people  at  the  election  held  on  August  2,  1910. 
prescribing  an  educational  qualification  for  cer- 
tain voters,  is  self-executing. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  33;  Dec  Dig.  5  32.*] 

3.  Elections  (§  223*)  —  Qualifications  of 
Voters — Determination. 

The  question  of  a  person's  possession  of 
the  educational  qualification  prescribed  for  vot- 
ers by  section  4a  of  article  3  of  the  state  Con- 
stitution is  to  be  determined  by  the  precinct 
election  inspector  having  registration  in  charge 
and  at  the  time  of  registration,  if  registration  Is 
required;  and  it  is  only  when  and  where  regis- 
tration is  dispensed  with  that  such  question  is 
to  be  determined  by  the  precinct  election  officers 
at  the  polls. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  S  223.*] 

4.  Elections  (§  113*)  —  Qualifications  or 
Voters— Evidence—  Registration. 

Under  article  8,  c  31,  Seas.  Laws  1907-08. 
registration  is  required  in  cities  of  the  first 
class  in  this  state,  and  electors  therein,  to  be  en- 
titled to  vote,  are  required  to  register  during 
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the  month  of  July  preceding  each  biennial  pri- 
mary election  held  in  August;  but  persons  who 
become  legal  voters  subsequent  to  such  registra- 
tion and  on  or  before  the  general  election  in 
November  may  register  during  the  last  week  in 
October  preceding  the  general  election  in  No- 
vember. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  S  109;  Dec.  Dig.  §  113.*] 

5.  Elections  (|  113*)  —  Qualifications  of 
Voter*— Evidence— registration. 

Since  the  act  approved  March  28,  1910 
(Sess.  Laws  1910,  c  116),  has  become  effective, 
providing  for  the  challenge  of  any  voter,  and 
further  providing  that,  after  challenge,  he  may 
vote  only  upon  making  a  certain  affidavit  there- 
in prescribed,  the  registration  provided  for  in 
article  8,  c.  31,  Sess.  Laws  1907-08,  is  only 
prima  facie,  and  not  conclusive,  evidence  of  the 
possession  of  the  qualifications  mentioned  in  the 
subsequent  act  approved  March  28,  1910. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  |  109 ;  Dec  Dig.  8  113.*] 

6.  Elections  (8  113*)  —  Qualifications  of 
Voters— Evidence— Registration. 

Registration  made  in  July,  1910,  is  no  evi- 
dence of  a  person's  possession  of  the  education- 
al qualification  prescribed  for  electors  by  the 
constitutional  amendment  adopted  August  2, 
1910;  but  registration  made  in  October,  1910. 
being  subsequent  to  the  adoDtion  of  the  amend- 
ment, establishes «uch  qualification. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  8  113.*] 

7.  Elections  (8  223*)— Qualifications  of 
Voters— Construction  of  Statutes. 

Section  4  of  the  act  of  the  Legislature  ap- 
proved March  28.  1910  (Laws  1910.  c  116), 
prescribes  no  test  whatsoever  of  a  person  s 
qualification  to  vote  under  section  4a  or  article 
3  of  the  Constitution  adopted  on  August  2, 
1910. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  8  22a*] 

8.  Elections  (8  223*)  —  Qualifications  of 
Voters— Determination  . 

When  it  appears  that  a  person  offering  to 
vote  in  a  city  of  the  first  class  has  not  regis- 
tered since  the  adoption  of  the  constitutional 
amendment  on  August  2,  1910,  and  was  not  on 
January  1,  1866,  or  at  some  time  prior  thereto, 
entitled  to  vote  under  any  form  of  government, 
and  did  not  on  said  date  reside  in  some  foreign 
nation,  and  is  not  a  lineal  descendant  of  such 

f erson,  the  precinct  election  officers  may  law- 
ully  require  such  person  to  read  and  write  a 
section  of  the  Constitution  before  permitting 
him  to  vote. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  8  223.*] 

9.  Elections  (8  328*)— Violation  of  Eleca 
tion  Laws— Defrauding  Elector  of  His 
Vote  —  Prosecution  —  Sufficiency  of  In- 
formation. 

An  information,  charging  a  precinct  elec- 
tion inspector  in  a  city  of  the  first  class  with 
the  offense  of  defrauding  B.  of  his  vote,  showed 
that  B.  was  not  entitled  to  vote  under  any  form 
of  government  on  January  1,  1866,  or  at  any 
time  prior  thereto,  did  not  on  that  date  reside 
in  some  foreign  nation,  and  was  not  the  lineal 
descendant  of  such  a  person.  It  charged  that 
B.  made  and  tendered  an  affidavit  as  to  his  qual- 
ifications as  prescribed  in  section  4  of  the  act 
approved  March  28,  1910  (Laws  1910,  c.  116), 
in  which  affidavit  was  incorporated  the  addi- 
tional statement  that  B.  could  read  and  write 
any  section  of  the  state  Constitution ;  but  that 
the  inspector  nevertheless  refused  to  permit  B. 
to  vote  until  the  latter  should  first  read  and 
write  a  section  of  the  Constitution  in  the  inspec- 


tor's presence.  The  Information  did  not  allege 
whether  B.  had  registered  as  an  elector,  and.  if 
so,  at  what  time.  Held,  that  the  information 
was  defective  in  failing  to  allege  that  B.  had 
registered  as  a  voter  subsequent  to  the  adop- 
tion of  the  constitutional  amendment  prescrib- 
ing an  educational  qualification  for  voters;  and 
the  county  attorney  having  stated  in  open  court 
that  B.  was  not  registered  after  the  adoption 
of  said  amendment,  and  (hat  the  information 
therefore,  could  not  be  amended  In  that  respect, 
no  offense  was  alleged  or  could  be  alleged,  and 
petitioner  is  entitled  to  be  discharged. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  8  328.*] 

(Additional  Syllabi*  ly  Editorial  Staff.) 

10.  Indictment  and  Information  (8  17*)— 
"Indictment"  Defined. 

Under  Snyder's  Comp.  Laws  1909,  8  6674, 
an  "indictment"  is  defined  as  "an  accusation  in 
writing,  presented  by  a  grand  jury  to  a  com- 
petent court,  charging  a  person  with  a  public 
offense." 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec  Dig.  8  17.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3551-3555.] 

11.  Indictment  and  Information  (8  35*)— 
"Information"  Defined. 

An  "information"  is  defined  to  be  a  writ- 
ten accusation  of  crime  preferred  by  the  district 
attorney  or  other  public  prosecuting  officer 
without  the  intervention  of  a  grand  jury. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  8  35.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3585-3589.] 

Application  of  A.  J.  Show  for  a  writ  of 
habeas  corpus.  Writ  granted,  and  petitioner 
discharged. 

R,  L.  Davidson,  W.  A.  Led  better,  and  J. 
C.  Stone,  for  petitioner.  M.  A  Breckenridge, 
County  Atty.,  for  respondent 

RICHARDSON,  J.  The  petition  herein 
and  the  return  to  the  writ  Issued  thereon 
show  that  on  November  10,  1910,  M.  A. 
Breckenridge,  county  attorney  of  Tulsa  coun- 
ty, filed  In  the  county  court  of  said  county 
an  Information  against  the  petitioner,  A.  J. 
Show,  purporting  to  charge  him  with  violat- 
ing section  2083,  Snyder's  Comp.  Laws  Okl. 

1909,  by  defrauding  an  elector  of  his  vote, 
which  information,  omitting  the  caption,  is 
in  words  and  figures  as  follows,  to  wit: 

"Be  it  remembered  that  M.  A.  Brecken- 
ridge, county  attorney  in  and  for  Tulsa  coun- 
ty, state  of  Oklahoma,  who  prosecutes  in  the 
name  and  by  the  authority  of  the  state  of 
Oklahoma,  comes  now  into  the  county  court 
of  said  county  this  11th  day  of  November, 

1910,  and  gives  the  court  to  understand  and 
be  Informed  that  A.  P.  Blakemore,  then  and 
there  being  over  the  age  of  21  years,  and  a 
native  male  citizen  of  the  United  States,  a 
resident  of  the  state  of  Oklahoma,  for  more 
than  one  year  prior  to  November  8,  1910,  of 
the  county  of  Tulsa  for  more  than  six  months 
prior  to  November  8,  1910,  and  a  bona  fide 
resident  of  election  precinct  18.  in  the  city  of 
Tulsa,  Tulsa  county,  state  of  Oklahoma,  for 
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more  than  thirty  days  prior  to  November  8, 
1910,  did  on  the  8th  day  of  November,  1910, 
at  election  precinct  number  18,  in  the  city 
of  Tulsa,  Tulsa  county,  Oklahoma,  and  with- 
in the  Jurisdiction  of  this  court,  present  him- 
self to  vote;  by  then  and  there  announcing 
to  the  clerk  of  the  election  his  true  name, 
to  wit,  A.  P.  Blakemore,  giving  at  the  time 
to  the  said  clerk  his  street  number,  to  wit, 
301  N.  Frankfort  street;  that  thereupon  the 
election  inspector  one  A.  J.  Show  challenged 
the  right  of  the  said  elector.  A.  P.  Blake- 
more, to  vote,  with  the  intent  then  and  there 
to  defraud  the  said  A.  P.  Blakemore  of  his 
vote  In  this,  to  wit:  By  then  and  there  un- 
lawfully, willfully,  and  with  the  intent  to 
defraud  the  said  elector  A.  P.  Blakemore  out 
of  his  vote,  asking  the  said  A.  P.  Blakemore 
if  he,  the  said  A.  P.  Blakemore,  was  on  the 
1st  day  of  January,  1866,  or  at  any  time  pri- 
or thereto,  entitled  to  vote  under  any  form 
of  government,  or  whether  he,  the  said  A.  P. 
Blakemore,  at  that  time  resided  in  some  for- 
eign nation,  or  was  a  lineal  descendant  of 
such  person,  and  then  and  there  demanded  of 
and  required  the  said  A.  P.  Blakemore  to  an- 
swer said  questions,  to  each  of  which  ques- 
tions above  set  forth,  said  Blakemore  an- 
swered 'No.*  That  thereupon  said .  election 
inspector,  A.  J.  Show,  demanded  to  know  of 
said  A.  P.  Blakemore  if  he,  the  said  A.  P. 
Blakemore,  could  read  and  write  any  sec- 
tion of  the  Constitution  of  the  state  of  Okla- 
homa. That  the  aforesaid  A.  P.  Blakemore 
then  and  there  stated  to  said  election  inspect- 
or that  he  could  both  read  and  write  any 
section  of  the  Constitution  of  the  state  of 
Oklahoma,  and  then  and  there  the  said  elec- 
tion Inspector  demanded  and  requested  of 
said  A.  P.  Blakemore  that  he,  the  said  A.  P. 
Blakemore,  then  and  there,  in  the  presence 
of  him,  the  said  election  inspector,.  A.  .7. 
Show,  read  and  write  a  section  of  the  Consti- 
tution of  the  state  of  Oklahoma,  offering  to 
said  A.  P.  Blakemore  at  the  time,  pen,  ink, 
and  paper,  and  a  copy  of  the  Constitution  of 
the  state  of  Oklahoma,  the  number  or  the 
section  of  the  Constitution  demanded  and 
requested  to  be  read  and  written  being  to 
your  informant  unknown.  That  said  A.  P. 
Blakemore,  then  and  there  offered  and  pre- 
sented to  said  election  inspector,  A.  J.  Show, 
an  affidavit  in  writing  showing  that  said  A. 
P.  Blakemore  could  read  and  write  any  sec- 
tion of  the  Constitution  of  the  state  of  Okla- 
homa, said  affidavit  being  in  words  and  fig- 
ures as  follows:  ' 

"  'Tulsa  County.  Township,  18  Pre- 
cinct. State  of  Oklahoma,  County  of  Tulsa 
— 88.:  I  do  solemnly  swear  (1)  I  am  a  male 
citizen  of  the  United  States.  (2)  I  am  a  na- 
tive of  the  United  States.  (8)  I  have  for 
more  than  thirty  days  last  past  resided  in 
the  precinct  in  which  I  am  now  offering  to 
vote,  and  that  I  am  now  a  bona  fide  resident 
of  this  precinct.  (4)  I  have  resided  for  more 
than  six  months  last  past  in  the  county  in 
which  I  am  now  offering  to  vote.   (5)  I  have 


resided  for  more  than  one  year  last  past  in 
the  state  of  Oklahoma.  (6)  I  am  over  the 
age  of  21  years.  (7)  I  am  not  deprived  of 
any  of  the  rights  of  citizenship  by  virtue  of 
any  conviction  of  felony.  (8)  I  am  not  now 
kept  in  a  poor  house  or  other  asylum  at  pub- 
lic expense.  (9)  I  am  not  now  being  kept  in 
a  public  prison.  (10)  I  am  not  a  lunatic. 
(11)  I  am  not  an  officer  or  soldier  In  the  reg- 
ular army,  or  a  marine  in  the  navy  of  the 
United  States.  (12)  I  know  of  no  reason 
why  I  am  not  entitled  to  vote.  (13)  I  am 
generally  known  by  the  name  under  which 
I  now  desire  to  vote,  which  is,  A.  P.  Blake- 
more. (14)  I  have  not  voted  and  will  not 
vote  in  any  other  precinct  in  this  election. 
(15)  My  occupation  is  a  preacher.  (16)  My 
residence  is  801  Frankfort  street  Tulsa,  Ok- 
lahoma.   (17)  During  the  last  six  months  I 

have  resided  at  .  (18)  I  have  removed 

from  .    (19)  That  F.  R.  Williams  and 

C.  W.  Gurley  have  personal  knowledge  of 
my  residence  in  the  precinct  thirty  days  and 
in  the  county  six  months,  and  in  the  state 

one  year.    (20)   .    (21)  I  am  able  to 

read  and  write  any  section  of  the  Constitu- 
tion of  the  state  of  Oklahoma.  (22)  That  the 
writing  upon  the  reverse  side  hereof  is  a  sec- 
tion of  the  Constitution  of  the  state  of  Okla- 
homa, written  in  my  own  hand  by  me  in  the 
presence  of  N.  G.  B.  Taylor  and  W.  H. 
Woods,  on  the  8th  day  of  November,  1910. 
A.  P.  Blakemore. 

u  'Subscribed  and  sworn  to  before  me  this 
8th  day  of  November,  1910.  M.  L.  Lynch, 
Notary  Public.  [Seal.]  My  commission  ex- 
pires July  27,  1912.* 

"That  said  election  inspector,  A.  J.  Show, 
then  and  there,  for  the  purpose  of  defraud- 
ing said  A.  P.  Blakemore  out  of  his  vote,  re- 
fused to  accept  the  affidavit  as  true,  and 
then  and  there  refused  to  allow  said  A.  P. 
Blakemore  to  vote  unless  and  until  he,  the 
said  A.  P.  Blakemore,  should  then  and  there 
read  and  write  the  section  of  said  Constitu- 
tion before  mentioned  in  the  presence  and 
in  the  hearing  of  the  said  election  inspector, 
A.  J.  Show.  That  all  of  the  said  acts  by  the 
election  Inspector,  A.  J.  Show,  were  done 
with  the  Intent  then  and  there  upon  the  part 
of  him,  the  said  election  Inspector,  A.  J. 
Show,  to  defraud  the  said  A.  P.  Blakemore 
out  of  his  vote,  contrary  to  the  form  of  the 
statute  in  such  cases,  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
state.   M.  A.  Breckenridge,  County  Attorney. 

"State  of  Oklahoma,  County  of  Tulsa. — ss.: 
A.  P.  Blakemore,  being  first  duly  sworn,  on 
oath  says  that  he  has  read  and  knows  the 
contents  of  the  foregoing  information,  and 
that  the  allegations  and  statements  contain- 
ed therein  are  true.  A.  p.  Blakemore. 

"Subscribed  and  sworn  to  before  me  this 
10th  day  of  November,  1910.  Minnie  M. 
Thomas,  Notary  Public.  My  commission  ex- 
pires February  8,  1913." 

Upon  this  information  the  judge  of  the 
county  court  issued  a  warrant  for  petitioner's 
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arrest,  which  the  sheriff  of  the  county  duly 
executed.  Being  in  custody  thereunder,  the 
petitioner  has  applied  for  a  writ  of  habeas 
corpus,  to  the  end  that  he  be  discharged. 
His  contention  is  that  the  information  charg- 
es no  crime,  and  does  not  authorize  his  de- 
tention to  answer  thereto.  On  the  other 
hand,  the  respondent  insists  that  the  infor- 
mation charges  a  crime;  and  that,  even  if  it 
does  not,  a  writ  of  habeas  corpus  will  not 
lie  to  determine  its  sufficiency,  since  the  mat- 
ter can  be  raised  by  appeal  or  writ  of  error. 
Section  6207,  Snyder's  Comp.  Laws  1909,  pro- 
Tides  that :  "No  court  or  Judge  shall  Inquire 
into  the  legality  of  any  judgment  or  process, 
whereby  the  party  is  in  custody,  or  discharge 
him  when  the  term  of  commitment  has  not 
expired,  in  either  of  the  cases  following. 

*  *  •  4th.  Upon  a  warrant  or  commit- 
ment issued  from  the  district  court,  or  any 
other  court  of  competent  jurisdiction,  upon 

,  an  indictment  or  Information."  And  the 
section  following  provides  that:  "No  person 
shall  be  discharged  from  an  order  of  commit- 
ment issued  by  any  judicial  or  peace  officer 
for  want  of  bail,  or  in  cases  not  bailable,  on 
account  of  any  defect  in  the  charge  or  pro- 
cess, or  for  alleged  want  of  probable  cause. 

•  *  *  "  This  statute  was  construed  by  the 
Supreme  Court  of  the  territory  of  Oklahoma 
in  the  case  entitled  In  re  Patswald,  5  Okl. 
789,  60  Pac.  139,  and  it  was  there  held  that 
the  statute  was  merely  declaratory  of  the 
common  law,  and  that  the  court  has  power 
under  it  to  Inquire  Into  and  determine  the 
validity  of  a  process  upon  which  a  party  is 
restrained  of  his  liberty,  and  that  the  effi- 
ciency of  the  writ  could  not  be  so  Impaired 
by  statute  as  to  take  away  this  power.  It 
goes  without  saying  that  the  writ  cannot  be 
substituted  for  an  appeal  or  writ  of  error  for 
the  correction  of  mere  errors,  irregularities, 
or  deficiencies,  and  that,  unless  the  commit- 
ment or  warrant  under  which  a  party  is  held 
is  void  and  not  merely  voidable,  the  writ 
will  not  lie.  The  general  rule  is  that  the 
writ  may  not  be  used,  either  before  or  after 
conviction,  to  test  the  sufficiency  of  the  in- 
dictment or  information;  but  this  Is  sub- 
ject to  the  qualification  recognized  in  almost 
every  Jurisdiction,  that  where  the  accusation 
is  not  merely  defective,  or  technically  insuf- 
ficient, not  merely  demurrable  or  subject  to  a 
motion  to  quash  or  set  aside,  but  is  element- 
ally and  fundamentally  defective  in  sub- 
stance, so  that  it  charges  a  crime  in  no  man- 
ner or  form  and  by  no  Intendment,  a  party 
in  custody  to  answer  thereto,  or  after  con- 
viction thereon,  will  be  discharged  on  habeas 
corpus.  It  was  stated  by  Chief  Baron  Gil- 
bert that,  "If  the  commitment  be  against 
law,  as  being  made  by  one  who  had  no  juris- 
diction of  the  cause,  or  for  a  matter  for  which 
by  law  no  man  ought  to  be  punished,  the 
court  are  to  discharge."  Bac.  Abr.  Hab.  Corp. 
B.  10.  And  Lord  Hale  said :  "If  it  appear  by 
the  return  of  the  writ  that  the  party  be 
wrongfully  committed  or  by  one  that  hath 


not  jurisdiction,  or  for  a  cause  for  which  a 
man  ought  not  to  be  imprisoned,  he  shall  be 
discharged  or  bailed."  2  Hale's  H.  P.  C.  144. 
In  Pereles  v.  Weil,  U.  S.  Marshal  (D.  C.)  157 
Fed.  419,  Judge  Sanborn  used  this  language : 
"If  the  indictment  is  not  sufficient  on  Its 
face  to  show  that  an  offense  against  the 
United  States  has  been  committed,  the  de- 
fendants should  be  discharged.  If  the  in- 
dictment is  good  in  substance,  lacking  only 
some  technical  averment  of  time  or  place  or 
circumstance  to  render  it  free  from  technical 
defects,  the  order  for  removal  will  be  issued 
if  the  evidence  supplies  such  defects,  and 
shows  probable  cause  to  believe  defendants 
guilty."  Judge  Dillon  held  likewise  in  Re 
Buell,  3  Dill.  116,  Fed.  Cas.  No.  2,102.  See, 
also,  In  re  Farez,  7  Blatchf.  34,  Fed.  Cas. 
No.  4,644;  In  re  Doig  (C.  C.)  4  Fed.  193 ;  In 
re  Corning  et  al.  (D.  O.)  51  Fed.  205;  In  re 
Huntington  (D.  C.)  68  Fed.  881;  In  re  Wolf 
(D.  C.)  27  Fed.  606;  In  re  Barber  (D.  C.)  75 
Fed.  980;  In  re  Greene  (C.  C.)  52  Fed.  104; 
United  States  v.  Conners  (D.  C.)  Ill  Fed.  734. 
The  Supreme  Court  of  California  has  passed 
upon  this  question  in  numerous  cases.  In 
Ex  parte  Corryell,  22  Cal.  179,  the  syllabus 
is  as  follows:  "Where,  upon  application  for 
discharge  by  habeas  corpus,  it  appears  that 
the  prisoner,  by  virtue  of  a  commitment  in- 
due form,  is  detained  to  answer  an  Indict- 
ment pending  in  a  criminal  court,  the  court 
or  judge  hearing  the  application  may  pro- 
ceed to  inquire  whether  the  indictment  charg- 
es any  offense  known  to  the  law;  and  upon 
determining  that  it  does  not,  may  discharge 
the  prisoner.  The  statement  in  an  indict- 
ment of  some  offense  known  to  the  law  is 
essential  to  the  Jurisdiction  of  the  court,  and 
is  therefore  under  well-settled  rules  a  fact 
which  may  be  Inquired  into  upon  habeas  cor- 
pus." In  that  case  it  was  objected  that  the 
proceeding  by  habeas  corpus  was  not  prop- 
er, that  the  commitment  emanated  from  a 
court  of  competent  jurisdiction,  and  that  its 
action  in  the  premises  was  not  subject  to 
review  on  habeas  corpus.  To  this  the  Su- 
preme Court  said:  "The  vice  of  the  objec- 
tion is  that  it  assumes  that  the  court  had 
Jurisdiction,  whereas  the  fact  of  Jurisdiction 
is  the  very  fact  which  the  petitioner  disputes, 
alleging  that  the  offense  charged  is  one  not 
known  to  the  law.  The  court  derives  its  Ju- 
risdiction from  the  law,  and  its  jurisdiction 
extends  to  such  matters  as  the  law  makes 
criminal,  and  none  other,  and,  when  it  at- 
tempts to  imprison  for  an  offense  to  which 
no  criminality  is  attached,  it  acts  beyond  Its 
Jurisdiction."  Again,  in  Ex  parte  Kearney, 
55  Cal.  212,  the  court  discharged  the  prison- 
er, saying:  "This  Is  not  the  case  of  a  com- 
plaint Inartlflclally  drawn,  which  intimates 
the  existence  of  the  facts  necessary  to  the 
constitution  of  the  offense,  or  even  of  an  at- 
tempted statement,  insufficient,  but  Indicat- 
ing a  purpose  to  declare  on  the  essential 
facts.  It  Is  a  total  failure  to  allege  any 
cause  of  action,  and,  however  objectionable- 
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the  conduct  imputed  to  the  petitioner,  he  is 
no  more,  in  the  eye  of  the  law,  charged  by 
complaint  with  any  crime  than  if  the  paper 
had  ascribed  to  him  the  most  innocent  of 
deeds."  To  the  same  effect  are  Ex  parte 
McNulty,  77  Cal.  164,  19  Pac.  237,  11  Am.  St 
Rep.  257;  Ex  parte  Sternes,  82  Cal.  245,  23 
Pac.  38,  and  Ex  parte  Maier,  103  Cal.  476, 
37  Pac.  402,  42  Am.  St  Rep.  129.  And 
Church  on  Habeas  Corpus  (2d  Ed.)  §  245,  lays 
down  the  same  rule.  He  says:  "While  in* 
quiry  cannot  extend  beyond  an  indictment  in- 
to fields  of  unknown  facts,  the  indictment  it- 
self may  be  examined  upon  habeas  corpus, 
although  it  appears  that  the  defendant  has 
been  detained  to  answer  it  under  a  commit- 
ment in  due  form.  The  court  or  Judge  of 
the  court  wherein  such  Indictment  is  pending 
may  proceed  to  inquire  whether  it  charges 
any  offense  known  to  the  law,  for  this  goes 
to  the  jurisdiction,  which  is  always  a  prop- 
er subject  of  inquiry  in  a  proceeding  of  this 
character.  If  such  were  not  the  case,  the 
simple  warrant  of  a  court,  however  arbi- 
trary it  might  be,  would  constitute  a  com- 
plete answer  to  the  writ  An  indictment 
must  contain  the  statement  of  an  offense 
known  to  the  law,  and  under  the  rules  well 
settled  by  judicial  decision  that  this  may  be 
inquired  into,  if  the  court  or  judge  deter- 
mines that  it  does  not  the  prisoner  must  be 
discharged  as  a  matter  of  right  particu- 
larly in  those  states  where  a  statute  provides 
that  he  shall  be  discharged  'when  the  process, 
though  proper  in  form,  has  been  issued  in  a 
case  not  allowed  by  law.' "  And  in  the  notes 
the  author  adds  the  following :  "A  court  can 
punish  for  no  act  except  what  is  made  crimi- 
nal by  law.  It  has  no  power  to  punish  for 
something  unknown  to  the  law.  It  has  juris- 
diction to  try  and  punish  only  for  certain 
offenses,  and  those  must  be  made  criminal 
by  law.  If  an  indictment  shows  no  offense, 
there  is  no  criminality  shown,  and  there  is 
nothing  of  which  a  court  can  take  Jurisdic- 
tion. And,  if  a  court  have  no  Jurisdiction, 
its  action  is  void— a  condition  which  it  is 
the  very  object  of  habeas  corpus  to  cure. 
Voidable  informalities  or  irregularities  are 
not  reached  by  it  but  fatal  jurisdictional  de- 
fects are  ever  within  its  range,  either  before 
or  after  indictment  and  even  after  convic- 
tion and  Judgment."  And  the  Supreme  Court 
of  the  United  States  in  Greene  v.  Henkel, 
U.  S.  Marshal,  183  U.  S.  249,  22  Sup.  Ct  218, 
46  L.  Ed.  177,  said:  "We  do  not  however, 
hold  that  when  an  indictment  charges  no 
offense  against  the  laws  of  the  United  States, 
and  the  evidence  fails  to  show  any,  or  if  it 
appear  that  the  offense  charged  was  not  com- 
mitted or  triable  in  the  district  to  which  the 
removal  is  sought  that  the  court  would  be 
justified  in  ordering  the  removal,  and  thus 
subjecting  the  defendant  to  the  necessity  of 
making  such  a  defense  in  the  court  where 
the  indictment  was  found  In  that  case 
there  would  be  no  jurisdiction  to  commit  nor 
any  to  order  the  removal  of  the  prisoner." 


The  rule  announced  by  Church  on  Habeas 
Corpus  and  by  the  Supreme  Court  of  Cali- 
fornia is  fully  sustained  in  Ex  parte  Prince. 
27  Fla.  196,  9  South.  659,  26  Am.  St  Rep. 
67;  Ex  parte  Bailey,  39  Fla.  734,  23  South. 
552 ;  In  re  Farrell,  36  Mont  254,  92  Pac.  785 ; 
In  re  Barker,  56  Vt  14 ;  State  v.  Johns,  142 
Ala.  61,  38  South.  755;  Ex  parte  Goldman 
(Cal.  App.)  88  Pac.  819;  Ex  parte  Johnson, 
6  Cal.  App.  734,  93  Pac.  199;  and  Ex  parte 
Rickey,  31  Nev.  82,  100  Pac.  134. 

Our  statutes  define  an  indictment  as  "an 
accusation  in  writing,  presented  by  a  grand 
jury  to  a  competent  court  charging  a  person 
with  a  public  offense."  Section  6674,  Sny- 
der's Comp.  Laws  Okl.  And  an  information 
is  defined  to  be  "a  written  accusation  of 
crime  preferred  by  the  district  attorney  or 
other  public  prosecuting  officer  without  the 
intervention  of  a  grand  Jury."  22  Cyc  185. 
And  it  would  seem  that  an  accusation  which 
in  no  manner  charges  a  public  offense,  which 
accuses  one  of  an  act  not  a  crime,  can  be 
neither  an  indictment  nor  an  information. 
And  it  is  uniformly  held  that  in  the  ab- 
sence of  a  formal  and  sufficient  accusation, 
the  court  acquires  no  Jurisdiction  whatever, 
and,  if  it  assumes  jurisdiction,  a  trial  and 
conviction  are  a  nullity.  22  Cyc  p.  171,  and 
cases  there  cited.  We  think  that  the  fore- 
going is  the  law,  and  that  a  person  in  cus- 
tody under  a  purported  Indictment  or  infor- 
mation which  wholly  fails  to  charge  a  crime 
may  be  released  therefrom  by  writ  of  ha- 
beas corpus.  But  it  should  be  clearly  under- 
stood that  this  rule  has  no  application  to 
mere  technical  defects  or  'omissions  or  to 
mere  matters  of  form.  It  must  clearly  ap- 
pear therefrom  that  the  act  intended  to  be 
charged  was  not  a  crime.  If  from  the  ac- 
cusation the  court  can  deduce  that  the  prose- 
cutor intended  to  charge  an  act  which  is  a 
crime,  habeas  corpus  will  not  lie,  however 
defectively  the  act  is  described.  Does  this 
information  charge  a  crime?  The  answer  to 
this  question  involves  a  consideration  and 
construction  of  section  4  of  the  act  approv- 
ed March  28,  1910  (Sees.  Laws  1910,  p.  242). 
and  of  section  4a  of  article  3  of  the  Con- 
stitution, being  an  amendment  adopted  by 
the  people  at  the  election  held  on  August  2, 
1910. 

Section  4  of  the  session  law  in  question 
reads  as  follows:  "Sec.  4.  Any  elector  shall 
on  presenting  himself  to  vote  announce  to 
the  clerk  of  the  election  his  name,  and  in 
towns  and  cities  of  the  first  class  shall  give 
his  street  number.  Any  election  inspector,  or 
challenger,  may  challenge  the  right  of  any 
voter  to  vote.  Any  person  so  challenged 
shall  retire  from  the  enclosure  and  not  be 
entitled  to  vote  unless  he  makes  an  affidavit 
in  writing  that  he  is  a  qualified  and  legal 
voter  of  the  precinct  also  his  name,  resi- 
dence, occupation,  place  or  places  of  resi- 
dence during  the  six  months  prior  to  the  elec- 
tion, with  the  date  of  any  removal  within 
that  time,  and  the  names  of  two  persons  who 
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have  personal  knowledge  of  his  residence  In 
the  precinct  thirty  days ;  and  the  county  six 
months  and  the  state  one  year ;  and  If  reg- 
istered. He  shall  then  be  allowed  to  vote 
unless  the  election  inspector,  or  challenger 
makes  affidavit  in  writing  that  he  knows  or 
Is  Informed  and  verily  believes  that  the  per- 
son offering  to  vote  Is  not  a  legal  voter  of 
the  precinct ;  and  the  person  offering  to  shall 
not.  thereafter  be  allowed  to  vote  unless  one 
qualified  elector  of  the  precinct  who  has  been 
a  freeholder  and  householder  in  the  precinct 
for  at  least  one  year  next  preceding  such 
election  shall  make  affidavit  in  writing  that 
he  has  personal  knowledge  of  such  person  of- 
fering to  vote  being  a  legal  voter  at  the  pre- 
cinct The  affidavit  of  the  person  challeng- 
ed shall  be  In  the  following  form : 

"  'State  of  Oklahoma,  County  of  ss.: 

I  do  solemnly  swear  (or  affirm)  (1)  I  am  a 
male  citizen  of  the  United  States.  (2)  I  am 
a  native  of  the  United  States.  (3)  I  have  for 
more  than  thirty  days  last  past  resided  in 
the  precinct  in  which  I  am  now  offering  to 
vote,  and  that  I  am  now  a  bona  fide  resident 
of  this  precinct  (4)  I  have  resided  for  more 
than  six  months  last  past  in  the  county  In 
which  I  am  now  offering  to  vote.  (5)  I  have 
resided  for  more  than  one  year  last  past  In 
the  state  of  Oklahoma.  (6)  I  am  over  the 
age  of  21  years.  (7)  I  am  not  deprived  of 
any  rights  of  citizenship  by  virtue  of  any 
conviction  of  a  felony.  (8>  I  am  not  now  kept 
in  a  poor  house  or  other  asylum  at  public  ex- 
pense. (9)  I  am  not  now  kept  In  a  public 
prison.  (10)  I  am  not  a  lunatic.  (11)  I  am 
not  an  officer  or  soldier  in  the  regular  army, 
or  a  marine  In  the  navy  of  the  United  States. 
(12)  I  know  of  no  reason  why  I  am  not  en- 
titled to  vote.  (13)  I  am  generally  known  by 
the  name  under  which  I  now  desire  to  vote, 

which  is  b   (14)  I  have  not  voted  and 

will  not  vote  in  any  other  precinct  in  this 
election.   (15)  My  occupation  is       ■   .  (18) 

My  residence  Is    (If  in  city  or  town 

give  street  and  number).    (17)  During  the 

last  six  months  I  have  resided  at   . 

(18)  I  have  removed  from    to   

on  the  following  date.   (19)  That  and 

 have  personal  knowledge  or  my  resi- 
dence In  the  precinct  thirty  days  and  in  the 
county  six  months,  and  the  state  one  year. 


M  'Subscribed  and  sworn  to  before  me  this 
 day  of  19 — .   .' 

"The  Inspector  shall  file  such  affidavit  and 
safely  keep  the  same  until  It  Is  delivered  as 
hereinafter  provided,  to  the  county  election 
board. 

"The  other  affidavits  herein  referred  to 
shall  be  in  the  following  form: 

"'State  of  Oklahoma,  County  of  

ss.:  I  swear  that  I  know,  or  am  Informed 
and  believe,  that  —  now  offering  to 
vote  is  not  a  legal  voter  In  this  precinct 


"  'Subscribed  and  sworn  to  before  me  this 
 day  of  ,  19 — .  . 


"  'State  of  Oklahoma,  County  of   

ss.:  I  do  solemnly  swear  (or  affirm)  that  I 
am  a  qualified  elector  of  this  precinct ;  that 
I  have  been  a  freeholder  and  householder  In 
this  precinct  for  one  year  next  preceding 

this  election;  that   who  now  desires 

to  vote  has  resided  in  this  state  for  one  year 
Immediately  preceding  this  election;  that 
he  has  resided  in  this  county  six  months,  and 

in  this  precinct  thirty  days,  at  ;  that 

he  is  now  a  bona  fide  Tesldent  of  this  pre- 
cinct and  a  legal  voter  therein.  These  facts 
I  know  of  my  own  personal  knowledge. 


**  'Subscribed  and  sworn  to  before  me  this 
 day  of  ,  19 — .   .' 

"Should  the  person  challenged  not  be  a 
native  of  the  United  States,  unless  he  be  of 
Indian  descent  he  may  strike  out  the  avow- 
al Number  '2'  In  the  affidavit  to  be  by  him 
subscribed.  If  he  be  of  Indian  descent,  he 
must  be  a  native  of  the  United  States  to  be 
entitled  to  vote.  Should  the  person  chal- 
lenged be,  at  the  time,  confined  in  a  poor 
house,  or  other  asylum  at  public  expense,  he 
may  still  be  entitled  to  subscribe  to  said  af- 
fidavit and  vote,  provided  he  will  strike  out 
of  avowal  Number  '8'  as  arranged  herein,  the 
word  'not'  and  add  at  the  close  of  such  avow- 
al with  pen  and  ink  the  words  'as  a  soldier 
of  the  War  of  1861-65  between  the  States.' 
Should  the  person  challenged  be  an  officer 
In  the  regular  army,  or  a  marine  In  the  navy 
of  the  United  States,  enlisted  from  this  state, 
he  may  strike  out  the  word  'not*  in  avowal 
Number  '11'  and  add  at  the  close  of  the 
avowal  the  words  'But  I  enlisted  from  this 
state,'  and  strike  out  avowal  Number  '18'  in 
case  he  has  not  removed  as  therein  provided. 

"The  foregoing  instructions,  following  the 
above  jurat,  shall  be  printed  upon  the  affi- 
davit in  bold  type,  and  immediately  follow- 
ing the  jurat  with  an  index  hand  at  the  be- 
ginning of  each  paragraph.  When  such  affi- 
davits have  been  signed  and  sworn  to,  the 
clerk  shall  provide  the  elector  with  a  ballot" 

The  amendment  to  the  Constitution  adopt- 
ed on  August  2,  1910,  Is  In  the  following  lan- 
guage: "Sec.  4a.  No  person  shall  be  register- 
ed as  an  elector  of  this  state,  or  be  allowed 
to  vote  in  any  election  held  herein,  unless  he 
be  able  to  read  and  write  any  section  of  the 
Constitution  of  the  state  of  Oklahoma;  but 
no  person  who  was,  on  January  1st  1866,  or 
at  any  time  prior  thereto,  entitled  to  vote 
under  any  form  of  government  or  who  at 
that  time  resided  in  some  foreign  nation,  and 
no  lineal  descendant  of  such  person,  shall  be 
denied  the  right  to  register  and  vote  because 
of  his  inability  to  so  read  and  write  sections 
of  such  Constitution.  Precinct  election  in- 
spectors having  in  charge  the  registration  of 
electors  shall  enforce  the  provisions  of  this 
section  at  the  time  of  registration,  provided 
registration  be  required.  Should  registration 
be  dispensed  with,  the  provisions  of  this  sec- 
tion shall  be  enforced  by  the  precinct  election 
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officers  when  electors  apply  for  ballots  to 
vote." 

This  amendment  was  recently  considered 
by  the  Supreme  Court  of  this  state  in  the 
case  of  Joseph  Atwater  v.  W.  T.  Hassett  et 
al.  (not  yet  officially  reported)  111  Pac.  802, 
and  it  was  there  held  that  the  same  was 
constitutional  and  valid;  and  with  this  con- 
clusion we  agree.  The  questions  therefore 
are  (1)  whether  the  amendment  is  self-ex- 
ecuting, and  (2)  whether  the  affidavit  provid- 
ed for  in  section  4  of  the  act  approved 
March  28,  1910,  is  the  ultimate  test  of  one's 
qualification  to  vote  under  the  amendment 
We  think  the  amendment  is  self-executing. 
It  is  prohibitive  in  character,  and  designates 
the  person  or  persons  who  shall  enforce  the 
prohibition.  The  substance  of  the  amend- 
ment is  that  no  person  with  certain  excep- 
tions shall  be  registered  as  an  elector  of  this 
state,  or  be  allowed  to  vote  in  any  election 
held  herein,  unless  he  is  able  to  read  and 
write  any  section  of  the  state  Constitution, 
and  precinct  election  inspectors  are  com- 
manded to  enforce  this  inhibition  at  the  time 
of  registration,  if  registration  be  required, 
and,  if  registration  be  not  required,  precinct 
election  officers  are  required  to  enforce  it 
when  electors  apply  for  ballots  to  vote.  It 
Is  generally  held  that  constitutional  provi- 
sions merely  prohibitory  in  character  are 
self-executing,  even  though  legislation  with 
respect  thereto  may  be  desirable  or  benefi- 
cial, and  that  the  officer  or  officers,  board,  or 
tribunal  before  whom  the  matter  may  arise 
should  enforce  it  Ex  parte  McNaught,  23 
Okl.  285,  100  Pac.  27;  Id.,  1  Okl.  Cr.  2G0, 
100  Pac.  27;  Ex  parte  Cain.  20  Okl.  125.  93 
Pac.  974;  Id.,  1  Okl.  Cr.  7,  93  Pac.  975; 
Hickman  v.  Kansas  City,  120  Mo.  116,  25 
S.  W.  225,  23  L.  R.  A.  6G2,  41  Am.  St.  Rep. 
684;  Householder  v.  Kansas  City,  83  Mo. 
495;  Synod  of  Dakota  v.  South  Dakota,  2 
S.  D.  366,  50  N.  W.  632,  14  L.  R  A.  421; 
Washingtonlan  Home  of  Chicago  v.  City  of 
Chicago,  157  111.  414,  41  N.  E.  893,  29  I#.  R.  A. 
802;  Law  v.  People,  87  111.  385;  State  v. 
Woodward,  89  Ind.  110,  46  Am.  Rep.  160; 
De  Turk  v.  Commonwealth,  129  Pa.  151,  18 
Atl.  757,  5  L.  R  A.  853,  15  Am.  St.  Rep.  705; 
American  Union  Tel.  Co.  v.  Western  Union 
Tel.  Co.,  67  Ala.  26,  42  Am.  Rep.  90;  Oakland 
Paving  Co.  v.  Hilton,  69  Cal.  483,  11  Pac.  3; 
Donahue  v.  Graham,  61  Cal.  276;  McDonald 
v.  Patterson,  54  Cal.  246;  Whitman  v.  Na- 
tional Bank  of  Oxford,  176  U.  S.  562,  20  Sup. 
Ot  477,  44  L.  Ed.  590.  Here  the  amendment 
itself  provides  that  the  precinct  inspectors 
shall  enforce  the  provision  if  registration  is 
required,  and  that  the  precinct  election  offi- 
cers, of  whom  the  inspector  is  one,  shall  do 
so  at  the  time  of  voting,  if  registration  is  not 
required.  All  that  is  necessary  for  its  en- 
forcement is  to  refuse  to  register  each  dis- 
qualified person  if  registration  is  required, 
or  refuse  to  deliver  him  a  ballot  or  to  re- 
ceive and  deposit  in  the  ballot  box  a  vote 
from  him  where  registration  Is  not  required. 


Furthermore,  as  to  registration,  section  13. 
art  8,  c.  31,  Sess.  Laws  1907-08,  provides 
that,  if  any  citizen's  right  to  registration  is 
challenged,  the  inspector  shall  "make  such 
investigation  as  be  deems  essential,  and  de- 
cide the  question  of  such  person's  qualifica- 
tions as  an  elector,  and  should  he  be  of  opin- 
ion that  such  person  is  not  a  qualified  elector, 
he  shall  not  issue  to  him  a  certificate  of 
registration."  It  will  be  seen  from  an  ex- 
amination of  the  constitutional  amendment 
that  if  registration  is  required,  then  the  pro- 
vision In.  question  is  to  be  enforced  by  tie 
precinct  election  inspector  having  the  regis- 
tration in  charge  and  at  the  time  of  regis- 
tering the  elector.  And  It  is  only  when  regis- 
tration is  dispensed  with  that  it  Is  to  be  en- 
forced by  precinct  election  officers  at  the 
time  of  the  elector's  offering  to  vote. 

The  Legislature  of  1907-08  passed  an  act 
providing  for  registration  In  the  various  cit- 
ies of  the  first  class  In  this  state.  This  act 
was  approved  May  29,  1908  (article  8,  c.  3L 
Sess.  Laws  1907-08,  p.  352).  Subsequently 
the  Legislature  of  1909  passed  an  act  known 
as  Senate  Bill  No.  179,  approved  March  27, 
1909,  amending  article  8,  c  31,  Sess.  Laws 
1907-08,  in  regard  to  registration,  and  mak- 
ing provision  for  the  registration  of  all  vot- 
ers in  ail  precincts  in  the  state.  Sess.  Laws 
1909,  p.  258.  This  act  did  not  carry  the 
emergency  clause,  however,  and,  before,  the 
expiration  of  90  days  after  the  adjournment 
of  the  Legislature,  the  referendum  was  In- 
voked against  it  and,  before  it  was  voted 
upon  by  the  people,  it  was  repealed  by  chap- 
ter 112  of  the  Session  Laws  of  1910.  The 
act  of  1909  therefore  never  became  a  law; 
also,  the  Legislature  of  this  state  passed, 
without  the  emergency  clause,  an  act  ap- 
proved March  26,  1910,  requiring  registra- 
tion In  every  precinct  of  the  state,  but 
the  referendum  was  invoked  with  respect 
to  it  also.  It  was  voted  upon  at  the  elec- 
tion on  November  8,  1910,  and  was  defeat- 
ed. It  therefore  never  became  a  law;  and 
consequently  article  8,  c  31,  Sess.  Laws 
1907-08,  has  never  been  repealed,  and  is 
in  force  to  this  day.  Section  2  of  said  ar- 
ticle provides  that  registration  shall  begin 
on  the  first  Monday  of  July  preceding  each 
biennial  primary  election  to  be  held  in  Au- 
gust and  shall  continue  until  9  o'clock  p.  m. 
on  the  last  Saturday  night  of  said  month  of 
July.  Section  27  of  said  article  provides  that 
during  the  last  week  of  the  month  of  October 
preceding  the  general  election  to  be  held  in 
November  the  inspector  of  election  shall 
open  and  keep  open  the  registration  books 
for  the  registration  of  electors  in  their  re- 
spective precincts  who  shall  have  become 
legal  voters  of  such  precinct  subsequent  to 
the  primary  election  in  August  or  who  will 
be  entitled  to  vote  at  the  general  election  in 
November.  This  is  the  only  provision  for 
registration  of  any  kind  to  be  had  after  July. 
Section  1  of  said  article  8  provides  that  no 
elector  shall  be  allowed  to  vote  In  any  elec- 
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tlon  held  In  such  cities  unless  he  has  been 
registered.  Section  15  of  said  article  pro- 
vides that  a  certificate  of  registration  shall 
entitle  the  voter  named  therein  to  vote,  pro- 
vided it  is  regular  in  form  as  compared  with 
the  carbon  copy  In  the  hands  of  the  inspector 
of  the  election.  And  section  18  provides  that 
certificates  of  registration  shall  entitle  elec- 
tors who  rightfully  hold  same  to  vote  at  all 
■elections  held  after  the  date  of  said  registra- 
tion, and  before  the  next  biennial  registra- 
tion, whether  such  election  be  primary  or 
general.  But  section  4  of  the  act  approved 
March  28,  1910  (Sess.  Laws  1910,  p.  242), 
authorizes  the  challenge  of  any  voter  with- 
out regard  to  whether  he  was  registered,  and 
provides  that,  when  challenged,  he  may  vote 
■only  upon  making  the  affidavit  or  affidavits 
therein  specified.  And,  construing  article  8, 
c.  31,  Sess.  Laws  1907-08,  together  with  sec- 
tion 4  of  the  act  approved  March  28,  1910, 
It  would  seem  that  after  the  latter  act  be- 
came effective  registration  provided  for  in 
the  former  act  was  only  prima  facie  and  not 
-conclusive  evidence  of  the  possession  of  those 
qualifications  mentioned  In  the  latter  act, 
and  tbat  notwithstanding  such  registration  a 
person  might  be  challenged,  and,  when  prop- 
erly challenged,  should  be  refused  the  right 
to  vote  unless  he  established  the  qualifica- 
tions mentioned  in  the  latter  act  in  the  man- 
ner therein  specified. 

The  constitutional  amendment  having  been 
voted  upon  and  adopted  on  August  2.  1910. 
after  the  registration  in  July,  and  having 
prescribed  an  additional  qualification  and  dis- 
qualification for  voters,  and  one  which  pre- 
vious registration  did  not  and  could  not  de- 
termine, it  is  plain  that  as  to  all  except  per- 
sons who  were  registered  in  October  as  pro- 
vided in  section  27,  art.  8,  c.  31,  Sess.  Laws 
1907-08,  registration  was  dispensed  with  in 
the  general  election  In  November  as  deter- 
mining a  person's  educational  qualification. 
That  is  to  say,  registration  was  still  requir- 
ed in  cities  of  the  first  class,  but  registration 
made  before  the  adoption  of  the  amendment 
was  no  evidence  of  the  possession  of  the  qual- 
ification prescribed  by  the  amendment ;  and, 
as  to  this  qualification,  any  voter  who  was 
not  registered  after  the  adoption  of  the 
amendment — that  Is,  in  October — stood  in  the 
same  situation  as  though  he  had  not  regis- 
tered at  all.  Those  who  registered  in  Oc- 
tober, such  registration  being  subsequent  to 
the  adoption  of  the  amendment,  so  far  as  the 
educational  test  is  concerned,  were  entitled 
to  vote  under  and  by  virtue  of  their  certifi- 
cates of  registration.  But  those  who  did 
not  register  after  the  adoption  of  the  amend- 
ment, and  who  were  not  on  January  1,  1SG6, 
or  at  some  time  prior  thereto,  entitled  to  vote 
under  some  form  of  government,  or  who  did 
not  at  that  time  reside  in  some  foreign  na- 
tion, or  who  was  not  a  lineal  descendant  of 
such  person,  so  far  as  the  educational  test 
was  concerned,  were  not  entitled  to  vote  un- 
-der  and  by  virtue  of  their  registration  In 


July,  and  were  not  entitled  to  vote  at  all 
unless  they  could  read  and  write  any  section 
of  the  state  Constitution. 

The  information  in  this  case  does  not  al- 
lege whether  A.  P.  Blakemore  had  registered 
as  a  voter,  and,  if  so,  whether  such  registra- 
tion was  in  July  or  in  October.  The  county 
court  of  Tulsa  county  and  this  court  will 
take  judicial  notice  that  Tulsa  Is  a  city  of 
the  first  class  (Ft  Scott  v.  Elliott,  68  Kan. 
805,  74  Pac.  609;  City  Council  of  Montgom- 
ery v.  Wright,  72  Ala.  411,  47  Am.  Rep.  422 ; 
Goodwin  v.  Appleton,  22  Me.  453 ;  Woodward 
v.  Chicago  &  Northwestern  R.  Co.,  21  Wis. 
309;  Swain  v.  Comstock,  18  Wis.  463;  Union 
Pac.  R.*Co.  v.  Montgomery,  49  Neb.  429,  68 
N.  W.  619 ;  Hornberger  v.  State,  47  Neb.  40. 
66  N.  W.  23;  Stratton  v.  Oregon  City,  35 
Or.  409,  60  Pac.  905 ;  People  v.  Wong  Wang, 
92  Cal.  277,  28  Pac.  270),  and  under  section 
6706  of  Snyder's  Compiled  Laws  the  aver- 
ment of  that  fact  in  the  Information  is  not 
necessary.  But,  with  respect  to  Blakemore's 
registration,  the  averment  and  proof  thereof 
are  material  and  important;  for,  if  Blake- 
more did  not  register  in  October,  then  by  the 
terms  of  the  amendment  In  question  Its  pro- 
vision was  to  be  enforced  as  to  him  by  the 
election  officers  at  the  polls.  But,  If  he  was 
registered  in  October,  then  under  the  amend- 
ment, in  the  absence  of  fraud  in  the  regis- 
tration, we  think  that  established  his  quali- 
fication so  far  as  the  educational  test  was 
concerned;  and,  if  a  fraudulent  registration 
was  relied  upon  as  a  defense,  the  burden 
would  be  on  the  defendant  upon  a  trial  un- 
der an  Information  of  this  kind  to  prove  the 
fraudulent  registration.  As  to  this  matter, 
the  question  whether  Blakemore  registered 
in  October  was  raised  in  the  hearing  herein, 
and  In  answer  to  a  question  propounded  by 
the  court  the  county  attorney  of  Tulsa  couu- 
ty  stated  that  Blakemore  registered  in  July, 
and  not  thereafter,  and  that  the  informa- 
tion could  not  be  truthfully  amended  so  as 
to  allege  that  he  had  registered  since  the 
adoption  of  the  amendment. 

We  do  not  think  that  section  4  of  the  act 
approved  March  28,  1910,  prescribes  any  test 
whatsoever  of  one's  qualification  to  vote  un- 
der the  constitutional  amendment  The 
amendment  is  a  later  enactment.  The  qual- 
ification therein  prescribed  is  not  included  in 
the  voter's  affidavit  set  out  in  section  4  of 
the  act  mentioned,  and  the  affidavit  relates 
only  to  the  matters  specified  therein.  The 
form  of  the  affidavits  is  statutory,  and  the 
statute  expressly  states  what  alterations  may 
be  made  therein  and  what  additions  may  be 
made  thereto,  and  all  others  are  thereby  ex- 
cluded. The  affidavit  shows  all  matters 
which  may  be  proved  thereby.  And  when 
such  affidavit  has  been  made,  and,  if  contro- 
verted, has  been  supported  by  the  affidavit 
of  one  qualified  elector  and  freeholder,  as  to 
the  qualifications  to  which  the  affidavit  re- 
lates, the  election  officers  are  precluded 
thereby.   The  vote  may  not  be  a  legal  one, 
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but  the  election  officers  have  no  power  to  re- 
ject it  because'  of  tbe  want  of  any  qualifica- 
tion which  the  affidavits  in  their  statutory 
form  show  the  party  to  possess.  Under  the 
statute,  the  making  and  filing  of  the  prescrib- 
ed affidavits,  aud  not  the  person's  qualifica- 
tion In  fact,  entitles  him  to  vote.  This  Is  not 
true  of  the  constitutional  provision.  Under 
that  provision,  it  is  the  fact  of  the  possession 
of  the  qualification  therein  prescribed,  and 
not  the  making  and  filing  of  an  affidavit 
thereof,  which  entitles  to  vote.  No  person, 
with  certain  exceptions,  shall  be  registered 
as  an  elector  or  be  allowed  to  vote  in  any 
election,  unless  he  be  able  to  read  aijd  write 
any  section  of  the  Constitution,  is  the  lan- 
guage used;  not  that  such  person  shall  not 
be  allowed  to  vote  until  he  makes  affidavit 
that  he  can  read  and  write  any  section  of 
the  Constitution.  And  we  have  no  doubt 
that  the  people  in  initiating  and  adopting 
this  constitutional  amendment  did  not  con- 
template or  intend  that  the  qualifications 
therein  prescribed  should  be  established,  and 
that  indisputably  and  conclusively,  solely  by 
the  affidavits  prescribed  in  section  4  of  the 
act  approved  March  28,  1910.  We  think,  un- 
der the  constitutional  provision,  the  election 
officers,  when  it  appears  that  the  person  of- 
fering to  vote  was  not  registered  In  October, 
and  was  not  on  January  1,  1866,  or  at  some 
time  prior  thereto,  entitled  to  vote  under  any 
form  of  government,  and  did  not  on  said  date 
reside  in  some  foreign  nation,  and  is  not  the 
lineal  descendant  of  such  a  person,  In  the 
absence  of  further  legislation,  may  lawfully 
apply  to  such  person  any  reasonable  test  as 
to  his  ability  to  read  and  write  a  section  of 
the  Constitution.  If  the  election  officers 
know  that  such  person  possesses  the  requisite 
qualifications,  they  need  not  apply  any  test 
If  they  are  satisfied  from  the  person's  affi- 
davit that  he  can  read  and  write  any  sec- 
tion of  the  Constitution,  they  may  act  upon 
that  and  permit  him  to  vote.  If  they  are  not 
satisfied  therefrom,  they  may  lawfully  apply 
the  ultimate  test  of  requiring  such  person  in 
their  presence  to  read  and  write  a  section  of 
the  Constitution  of  not  unreasonable  length. 
Beyond  this  they  cannot  go.  And,  if  they 
apply  this  test,  it  Is  their  duty  In  good  faith 
to  give  the  person  an  opportunity  of  fulfilling 
it,  and,  when  he  has  reasonably  fulfilled  the 
requirement,  to  permit  him  to  vote.  Such  a 
test  Itself  is  not  unreasonable.  It  affords 
the  highest,  best,  and  ultimate  proof  of  the 
possession  or  want  of  the  qualification  im- 
posed. The  elector  cannot  prescribe  Bis  own 
method  of  proving  his  possession  of  this 
qualification,  so  as  to  preclude  the  election 
officers  from  denying,  disputing,  or  rejecting 


his  proffered  affidavit,  and  applying  to  him 
the  ultimate  test  contemplated  by  the  amend- 
ment If  he  could,  it  would  be  easy  to  prac- 
tically nullify  the  amendment 

Taking  the  facts  charged  In  this  informa- 
tion as  true,  it  appears  that  A.  P.  Blake- 
more  was  not  himself  entitled  to  vote  under 
any  form  of  government  on  January  1,  1866, 
and  did  not  at  that  time  reside  in  some  for- 
eign nation,  and  was  not  a  lineal  descend- 
ant of  such  a  person.  Therefore,  unless  he 
could  read  and  write  any  section  of  the  Con- 
stitution, he  was  not  entitled  to  vote  at  the 
election  in  question.  And,  since  he  did  not 
register  in  October,  it  was  no  offense  for  the 
election  Inspector  to  require  that  he  first 
demonstrate  his  ability  to  read  and  write  a 
section  of  the  Constitution  before  permitting 
him  to  vote.  If,  after  demanding  the  test 
the  Inspector  had  refused  him  reasonable  op- 
portunity to  fulfill  It,  or  after  fulfilling  it  the 
inspector  had  still  denied  him  the  right  to 
vote,  a  different  question  would  be  present- 
ed ;  but  here  the  offense  is  alleged  to  consist 
in  the  fact  that  the  petitioner  refused  to  ac- 
cept the  tendered  affidavit  as  conclusively 
establishing  Blakemore's  educational  qualifi- 
cation, and  refused  to  allow  him  to  vote  only 
until  he  should  read  and  write  in  petitioner's 
presence  a  section  of  the  Constitution.  And, 
as  Blakemore  was  not  registered  In  October, 
this  was  no  offense.  On  the  other  hand,  If 
he  had  registered  In  October,  and  duly  pre- 
sented his  certificate  of  registration  to  the 
election  officials  when  he  applied  to  vote,  in 
the  absence  of  fraud  In  his  registration,  of 
which  there  Is  no  legal  presumption,  he 
would  have  been  entitled  to  vote;  and  If, 
under  those  circumstances,  the  petitioner  had 
Insisted  upon  applying  to  him  the  test  al- 
leged, and  refused  to  permit  him  to  vote  un- 
til he  should  fulfill  that  test,  intending  under 
color  and  pretense  of  such  test  to  defraud 
Blakemore  of  his  right  to  vote,  a  right  which, 
so  far  as  the  educational  test  was  concerned 
had  already  been  determined  at  the  time  and 
by  the  person  designated  by  the  amendment 
to  determine  It  such  act  would  have  consti- 
tuted an  offense.  The  Information  fails  to 
allege  those  facts.  And,  since  the  county  at- 
torney states  that  he  cannot  truthfully  al- 
lege them,  their  omission  is  not  a  mere  "de- 
fect in  the  charge"  for  which  the  court  by 
section  6208,  Snyder's  Comp.  Laws,  Is  forbid- 
den to  discharge  on  habeas  corpus.  As  these 
necessary  averments  are  wanting  and  cannot 
be  supplied,  the  petitioner  Is  entitled  to  be 
discharged,  and  it  is  so  ordered. 

PURMAN,  P.  J.,  and  DOYLE,  J.,  concur. 
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HENNESSEY  v.  ALLEGHANY  MINING  CO. 
et  al.    (S.  P.  4,901.) 

(Supreme  Court  of  California.   Feb.  14,  1911.) 

Corpobatiows  {§  189*)  —  Assessments  —  Ac- 
tion to  Set  Aside— Complaint. 

A  complaint  in  an  action  to  adjudge  tbat 
an  assessment  by  the  directors  of  a  corporation 
is  invalid,  which  alleges  that  the  assessment 
was  not  made  according  to  law,  that  it  was 
void  because  no 'order  therefor  was  made  as  re- 
quired by  law,  specifying  when  and  where  and 
to  whom  the  assessment  should  be  paid,  that 
the  order  prescribed  conditions  and  delegated 
to  unknown  persons  powers  as  to  the  indebted- 
ness of  the  corporation  and  the  liquidation 
thereof,  and  extended  to  members  of  the  cor- 
poration privileges,  is  demurrable  for  failing  to 
set  forth  the  order,  to  state  what  matters  were 
unauthorized,  what  conditions  were  imposed, 
what  powers  were  delegated,  and  to  whom  privi- 
leges were  extended. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  |  189.*} 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  C  B. 
Hebbard,  Judge. 

Action  by  J.  A.  Hennessey  against  the  Al- 
leghany Mining  Company  and  others.  From 
a  judgment  for  defendants,  rendered  on  sus- 
taining a  demurrer  to  the  complaint,  plain- 
tiff appeals.  Affirmed. 

Louis  P.  Boardman,  for  appellant  Wm. 
J.  Herrin,  for  respondents. 

PER  CURIAM.  A  transfer  of  the  cause  to 
this  court  was  ordered  after  Judgment  in  the 
District  Court  of  Appeal.  Further  examina- 
tion has  satisfied  us  of  the  correctness  of 
the  views  expressed  by  the  District  Court  of 
Appeal,  and  the  opinion  of  that  court  is 
hereby  approved  and  adopted.  The  judg- 
ment appealed  from  is  affirmed. 

The  opinion  referred  to  reads  as  follows: 
"This  is  an  appeal  by  plaintiff  from  a 
judgment  entered  against  him  upon  sustain- 
ing the  demurrer  of  defendants  to  the  com- 
plaint. 

"Plaintiff  did  not  ask  leave  to  amend  his 
complaint,  but  takes  the  position  simply 
that  the  court  erred  in  sustaining  the  demur- 
rer. Upon  this  point  appellant  says,  among 
other  things:  'The  appellant  *  *  *  has 
not  asked  to  be  heard  upon  the  question  of 
amending  his  complaint,  and  these  questions 
are  no  part  of  the  case.  *  *  *  This  ap- 
peal Is  taken  from  the  order  and  judgment 
as  made,  and  Is  based  on  the  sufficiency  of 
the  complaint  As  appellant  considered  his 
complaint  quite  sufficient  there  is  no  reason 
why  he  should  have  asked  leave  to  amend.' 
We  therefore  address  ourselves  simply  to 
the  question.  Did  the  court  err  in  sustaining 
the  demurrer  to  the  complaint? 

"The  complaint  is  in  two  counts,  and  was 
brought  to  have  it  adjudged  that  a  certain 
assessment  by  the  board  of  directors  of  the 
defendant  corporation  was  invalid,  and  that 


the  sale  of  the  stock  of  plaintiff  for  such 
assessment  was  illegal  and  void,  and  that 
the  certificates  issued  to  the  purchasers  be 
delivered  up  and  canceled.  The  entire  com- 
plaint and  each  count  thereof  is  a  confused 
jumble  of  argument  conclusions  of  law,  and 
allegations  of  fact  The  demurrer  was  di- 
rected to  each  count  of  the  complaint,  and 
Is  both  general  and  special.  In  so  far  as 
the  demurrer  Is  special,  It  Is  mainly  directed 
to  the  allegations  of  paragraph  3  of  each 
count  of  the  complaint  This  paragraph  is 
substantially  the  same  in  each  count  and  In 
the  first  count  Is  as  follows:  'Plaintiff  al- 
leges that  said  alleged  assessment  sought  to 
be  levied  by  the  said  board  of  directors  as 
above  set  forth  was  not  made  or  levied  ac- 
cording to  law,  and  that  the  same  was  and 
Is  null  and  void,  and  conferred  no  authority 
upon  said  corporation,  or  any  of  the  officers 
thereof,  to  proceed  to  collect  said  assessmeut 
or  to  enforce  any  sale  of  the  capital  stock 
of  said  corporation  for  any  alleged  delin- 
quency arising  thereon;  that  said  alleged 
assessment  was  inoperative  and  void,  in  this: 
That  no  order  for  said  assessment  was  made 
or  passed  by  said  board  of  directors  on  said 
date,  in  the  form  and  manner  required  by 
law,  specifying  when  and  where  and  to 
whom  said  assessment  should  be  paid ;  that 
the  alleged  order  for  the  levy  and  collection 
of  said  proposed  assessment  contained  mat- 
ters and  things  not  authorized  by  law  for 
such  purposes,  and  prescribed  certain  con- 
ditions, and  purported  to  delegate  to  certain 
persons  unknown  and  not  mentioned  therein 
certain  powers  respecting  the  accounts  and 
outstanding  indebtedness  of  said  corporation 
and  the  liquidation  thereof,  and  the  applica- 
tion of  the  same  in  respect  to  said  assess- 
ment which  powers  belong  to  and  are  con- 
ferred by  law  upon  said  board  of  directors, 
and  are  to  be  exercised  by  them,  and  not 
otherwise;  that  said  order  prescribing  the 
alleged  levy  of  said  assessment  also  extend- 
ed to  certain  members  of  said  corporation, 
and  particularly  to  certain  of  said  board  of 
directors  privileges  and  preferences  respect- 
ing certain  alleged  claims  and  demands  of 
said  directors  against  said  corporation,  and 
the  payment  thereof,  contrary  to  law  and 
not  within  the  power  of  said  board  of  direct- 
ors in  making  a  lawful  order  for  any  assess- 
ment, or  the  collection  thereof,  upon  the 
capital  stock  of  said  corporation,  as  herein- 
after more  particularly  alleged.' 

"In  the  corresponding  paragraph  in  the 
second  coupt  instead  of  alleging  that  the  as- 
sessment was  null  and  void,  it  is  alleged  that 
it  was  irregular,  but  in  so  far  as  it  attempts 
to  allege  any  facts,  it  is  the  same  as  the 
paragraph  above  set  forth. 

"It  was  objected  by  demurrer  as  to  each 
count  'that  said  complaint  and  paragraph  3 
is  uncertain  in  this:  It  does  not  appear,  nor 
can  it  be  ascertained  therefrom,  what  were 


•For  other  cams  mw  urns  topic  and  Motion  NUMBER  In  Doc  Dig.  A  Am.  Dig.  Key  Mo.  Serlaa  *  Rep'r  Indexe* 


Digitized  by 


Google 


1072 


113  PACIFIC  REPORTER 


(CaL 


the  things  and  matters  not  authorized  by 
law,  which  were  contained  in  said  order,  or 
what  were  the  conditions  prescribed,  or  the 
powers  delegated  by  said  order,  or  who  were 
the  certain  members  of  said  corporation,  or 
the  certain  members  of  the  board  of  direct- 
ors, to  whom  privileges  or  preferences  re- 
specting claims  against  the  corporation  were 
extended,  or  what  were  those  privileges  or 
preferences.' 

'This  objection  is  manifestly  well  taken 
so  far  as  the  allegations  of  paragraph  3  are 
concerned.  All  the  allegations  thereof  are 
of  the  most  general  character,  and  most  of 
them  are  inexcusably  connected  with,  and 
■qualified  by,  conclusions  of  law. 

"The  order  for  the  assessment  is  not  in 
terms  set  forth  in  the  complaint,  but  the 
pleader  has  attempted  to  interpret  its  effect 
We  are  therefore  not  aided  in  our  under- 
standing of  the  allegations  above  set  forth 
by  the  terms  of  the  assessment  order.  The 
■concluding  words  of  paragraph  3  'as  herein- 
-after  more  particularly  alleged'  can  only  be 
read  as  qualifying  that  portion  of  the  para- 
graph following  the  last  semicolon.  So,  al- 
though other  portions  of  the  complaint  may 
be  looked  to  for  ascertaining  more  particu- 
larly what  the  pleader  referred  to  In  that 
portion  of  paragraph  3  following  the  last 
■semicolon,  the  allegations  preceding  stand 
unaided  by  anything  elsewhere  contained  in 
the  complaint  The  complaint  is  therefore 
•entirely  uncertain  as  to  what  matters  and 
■things  the  order  contained  that  were  not  au- 
thorized by  law,  and  as  to  what  conditions 
were  prescribed  and  what  powers  were  dele- 
gated thereby.  Neither  does  the  complaint 
■anywhere  mention  or  name  either  the  mem- 
bers of  the  corporation  or  any  of  the  board 
of  directors  to  whom  it  is  alleged  that  privi- 
leges and  preferences  were  given." 

BEATTY,  C.  J.,  not  participating. 


In  re  HITE'S  ESTATE.    (S.  F.  5,307.) 
•(Supreme  Court  of  California.    Feb.  14,  1911.) 

1.  Taxation  (88  856,  895*)  —  Inheritance 
Taxes— Nature— "Net  Succession." 

While  the  inheritance  tax  prescribed  by  St 
1905,  c.  314,  is  not  a  tax  on  property  as  such, 
'but  upon  the  privilege  of  succession,  the  amount 
of  the  tax  as  to  any  beneficiary  is  to  be  deter- 
mined according  to  the  value  of  the  "net  succes- 
sion" ;  that  is,  the  value  of  such  property  as 
remains  to  him  after  satisfying  lawful  charges. 

[Ed.  Note— For  other  cases,  see  Taxation, 
Cent.  Dig.  ff  1673,  1714-1721;  Dec.  Dig.  98 
856,  895.*] 

2.  Taxation  (8  895*)— Inheritance  Taxes- 
Computation. 

The  value  of  property  lost  through  misap- 
propriation by  an  executor  must  be  included  in 
computing  an  inheritance  tax  under  St  1905,  c. 
314,  since  it  passes  immediately  upon  decedent's 
death. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  88  1714-1721;  Dec.  Dig.  9  895.*] 


3.  Taxation  (8  895*)— Inheritance  Taxes- 
Computation. 

An  inheritance  tax  under  St  1905,  c.  311 

is  assessable  on  the  value  of  the  property  when 

decedent  died;  subsequent  increase  or  decrease 

in  value  being  immaterial. 
[Ed.  Note.— For  other  cases,  see  Taxation, 

Cent  Dig.  88  1714-1721 ;  Dec.  Dig.  |  895.»] 

In  Bank.  Appeal  from  Superior  Court 
City  and  County  of  San  Francisco;  J.  V. 
Coffey,  Judge. 

In  the  matter  of  the  estate  of  John  R. 
Hite,  deceased.  From  an  order  fixing  an  In- 
heritance tax,  the  administrator  and  others 
appeal.  Affirmed. 

Titus  &  Creed  and  E.  W.  McGraw,  for  ap- 
pellants-. Hartley  F.  Peart  (U.  S.  Webb, 
Atty.  Gen.,  of  counsel),  for  respondent 

PER  CURIAM.  This  is  an  appeal  from 
an  order  fixing  the  amount  of  inheritance 
tftx  due  under  the  Inheritance  tax  act  (St 
1905,  p.  341)  from  the  various  beneficiaries 
under  the  will  of  deceased.  The  appeal  Is 
by  residuary  legatees  and  by  the  administra- 
tor with  the  will  annexed.  The  lower  court 
in  fixing  the  amount  of  tax  Included  In  the 
valuation  of  the  estate  upon  which  the  tax 
should  be  computed  the  sum  of  198,991.10 
left  by  the  deceased,  which  had  never  come 
into  the  possession  of  the  administrator  with 
the  will  annexed,  but  which,  according  to 
the  showing  made  by  the  record,  had  been 
appropriated  to  his  own  use  within  a  year 
of  his  appointment  by  the  executor  of  the 
will  of  deceased.  By  reason  of  such  misap- 
propriation, the  executor  having  been  with- 
out bonds  or  other  security,  and  being  im- 
pecunious and  Insolvent  the  whole  of  said 
sum  was  lost  to  said  estate,  as  was  found 
by  the  lower  court  By  the  order  of  the 
lower  court  the  tax  on  this  amount  was  im- 
posed wholly  on  the  residuary  legatees.  The 
correctness  of  the  court's  action  In  so  includ- 
ing the  $98,991.10  in  computing  the  tax  and 
In  assessing  the  same  against  the  residuary 
legatees  is  practically  the  only  question  pre- 
sented by  this  appeal. 

The  exact  question  thus  presented  has  ap- 
parently never  before  arisen  in  this  or  any 
other  state.  It  was  held  by  this  court  In  Es- 
tate of  Kennedy,  157  Cal.  517,  108  Pat  280. 
that  property  lawfully  diverted  in  due  course 
of  administration  from  the  beneficiaries  un- 
der the  will  of  a  deceased  or  the  law  of  sno- 
cession,  for  the  payment  of  expenses  of  ad- 
ministration, and  the  debts  of  decedent  and 
in  making  such  provision  as  is  authorized  by 
law  for  the  support  of  the  family  of  deced- 
ent, including  property  exempt  from  execu- 
tion set  apart  to  the  family  and  also  a  home- 
stead so  set  apart,  does  not  pass  by  will  or 
by  the  Intestate  laws  of  the  state  within  the 
meaning  of  our  Inheritance  tax  law,  and  is 
therefore  not  to  be  included  In  fixing  the  tax 
to  be  paid  by  the  beneficiaries.  The  oasis  of 
this  conclusion  was  that  the  property  given 


"  »For  other  cases  see  same  topic  and  aectlon  NUMBER  in  Dec  Dig.  *  Am.  Dig.  Key  No.  8*riaa  ft  Bap'r  Iadexts 


Digitized  by 


Google 


Cal.) 


IN  RE  BUTE'S  ESTATE 


1073 


by  will  or  devolving  under  the  law  of  suc- 
cession passes  to  the  devisee,  legatee,  or 
heir  at  the  death  of  the  deceased  subject  to 
these  burdens,  and  that  bo  much  thereof  as 
is  lawfully  diverted  from  the  beneficiary  un- 
der the  will  or  the  law  of  succession  in  due 
course  of  administration  never  does  actually 
pass  to  hhn.  It  was  held,  In  accord  with  the 
general  current  of  authority  in  states  hav- 
ing a  substantially  similar  statute  to  ours, 
that  "the  provisions  of  our  tax  act  clearly 
show  that  the  tax  imposed  thereby  is  one 
solely  upon  the  devisee,  legatee  or  heir,  and 
one  upon  him  only  as  to  such  property  as  he 
actually  takes  on  distribution  as  devisee, 
legatee  or  heir."  The  rule  applied  was  that 
stated  in  Estate  of  Gihon,  169  N.  Y.  443,  62 
N.  E.  561,  as  follows:  "The  collateral  inher- 
itance tax  does  not  attach  to  the  very  arti- 
cles of  property  of  which  the  deceased  died 
possessed.  It  is  imposed  only  on  what  re- 
mains for  distribution  after  expenses  of  ad- 
ministration, debts  and  rightful  claims  of 
third  parties  are  paid  or  provided  for.  It  Is 
on  the  net  successions  to  the  beneficiaries." 
While  the  tax  Imposed  by  the  act  is  not  a 
tax  on  property  as  such,  but  a  tax  upon  one 
for  the  privilege  of  succeeding  to  property, 
the  amount  of  the  tax  as  to  any  beneficiary 
is  to  be  determined  according  to  the  value 
of  the  "net  succession";  that  is,  the  value 
of  such  property  as  remains  for  him  after 
the  satisfaction  of  such  charges  and  burdens 
as  may  lawfully  be  satisfied  In  due  course 
of  administration.  It  is  only  such  property 
that  can  be  properly  said  to  actually  pass  to 
the  beneficiary. 

This  is  the  full  extent  of  the  ruling  in  the 
Kennedy  Case.  It  appears  to  us  to  be  the 
full  extent  of  the  rule  in  the  various  cases 
cited  in  the  opinion  in  that  case,  and  also  in 
the  cases  relied  on  by  learned  counsel  for  ap- 
pellants here.  No  decision  has  been  cited  or 
found  by  us  that  appears  to  authorize  the 
conclusion  that  property  illegally  diverted 
by  an  executor  or  administrator  and  thus 
lost  to  the  beneficiary  has  not  passed  to  the 
beneficiary  within  the  meaning  of  the  aft 
or  that  the  value  of  such  property  so  diverted 
may  be  deducted  in  fixing  the  amount  of  the 
tax.  The  distinction  between  such  a  condi- 
tion and  the  condition  existing  in  the  Ken- 
nedy Case  and  analogous  cases  is  very  clear, 
and  to  our  minds  it  requires  the  inclusion  of 
the  value  of  the  property  so  illegally  divert- 
ed in  the  determination  of  the  amount  of 
tax.  In  the  cases  referred  to  we  have  as  It 
were  a  taking  upon  condition,  the  condition 
being  that  if  any  of  the  property  Is  neces- 
sary for  debts  of  deceased,  expenses  of  ad- 
ministration, etc.,  the  same  shall  be  used  for 
such  purposes  and  shnll  not  go  to  the  bene- 
ficiary, and  the  property  so  lawfully  diverted 
therefore  never  passes  to  the  beneficiary. 
But  the  condition  covers  only  such  property 
as  is  lawfully  diverted  in  due  course  of  ad- 
ministration, and  subject  only  to  this  condi- 
tion the  property  passes  to  the  beneficiary 
113P.-68 


at  the  moment  of  death  of  the  testator  or  in- 
testate. While  the  extent  of  the  residuary 
estate  cannot  be  definitely  ascertained  until 
the  final  accounting  of  the  executor  or  ad- 
ministrator, it  vests  in  the  beneficiaries-  at 
the  instant  of  death.  See  In  re  Graves'  Es- 
tate, 242  111.  212,  89  N.  E.  978;  Pierce  v. 
Stevens,  205  Mass.  219.  91  N.  E.  319;  Civ. 
Code,  8  1341.  And  the  question  whether 
property  is  subject  to  the  tax  is  to  be  de- 
termined on  the  conditions  existing  at  the 
time  of  death.    Pierce  v.  -Stevens,  supra. 

It  is  thoroughly  settled  that  the  tax  is  to 
be  assessed  on  the  value  of  the  property  at 
the  time  of  the  death  of  the  testator  or  intes- 
tate, and  that  subsequent  appreciation  or  de- 
preciation in  value  Is  immaterial.  See  Hoop- 
er v.  Bradford,  178  Mass.  95.  59  N.  E.  678; 
In  re  Van  Pelt's  Estate,  63  Misc.  Rep.  616, 
118  N.  T.  Supp.  655;  In  re  Viventi's  Estate 
(Sup.)  122  N.  Y.  Supp.  954;  In  re  Sanford's 
Estate,  66  Misc.  Rep.  395.  123  N.  Y.  Supp. 
284.  The  right  of  the  state  to  the  tax  ac- 
crues at  the  moment  of  death,  and  is  meas- 
ured as  to  any  beneficiary  by  the  value  at 
that  time  of  such  property  as  then  actually 
passes  to  him.  We  can  perceive  no  warrant 
in  the  inheritance  tax  act  for  holding  that 
the  destruction  or  loss  of  a  part  of  the  prop- 
erty before  actual  delivery  of  possession  to 
the  beneficiary  can  affect  the  question  of 
amount  of  tax,  any  more  than  would  a  mate- 
rial depreciation  in  its  value  affect  it  The 
state  is  In  no  way  legally  responsible  for  any 
act  of  an  executor  or  administrator  causing 
such  loss  or  destruction,  and  the  beneficiary's 
loss  in  such  a  case  is  simply  the  character  of 
loss  that  accrues  to  any  owner  of  property 
that  is  lost  or  destroyed.  In  the  case  of  the 
ordinary  tax  on  property,  it  would  not  be 
claimed  that  the  loss  or  destruction  of  the 
property  after  the  tax  had  accrued,  but  be- 
fore Its  collection,  would  affect  the  taxpay- 
er's liability.  There  is  no  material  differ- 
ence between  such  a  case  and  the  case  at 
bar.  The  residuary  legatees  here  are  seek- 
ing to  take  under  the  will  of  deceased  all 
the  residue  of  his  property  after  the  pay- 
ment of  debts,  expenses  of  administration, 
and  other  legacies.  We  have  here  no  ques- 
tion of  the  effect  of  a  renunciation  of  a  leg- 
acy. The  residuary  legatees  are  enforcing 
the  provisions  of  the  will  in  their  favor. 
Under  that  will,  the  residue  of  the  estate 
vested  in  them  at  the  instant  of  death  of 
their  testator,  and  the  amount  of  succes- 
sion tax  which  they  are  required  to  pay 
must  be  determined  upon  the  conditions  ex- 
isting at  that  time. 

So  far  as  we  can  see,  there  is  nothing  in 
the  authorities  opposed  to  the  conclusion 
that  the  $98,991.10  should  be  included  for 
the  purpose  of  determining  the  tax.  In  the 
Kennedy  Case  the  language  used  in  the  opin- 
ion impliedly  limited  the  nonincluslon  of  prop- 
erty diverted  in  course  of  administration  to 
such  property  as  was  lawfully  diverted,  and 
this  is  apparently  true  of  all  the  other  cases 


Digitized  by  Google 


1074 


113  PACIFIC  REPORTED 


(Cal. 


Involving  a  similar  question.  In  a  few  of 
the  cases  we  find  the  term  "distributable  as- 
sets" or  "what  remains  for  distribution," 
but,  when  such  terms  are  used,  the  connec- 
tion clearly  implies  that'the  surplus  over  law- 
ful diversion  is  meant.  Property  not  lawful- 
ly diverted  does  actually  pass  at  the  death. 
In  the  Estate  of  Liss,  39  Misc.  Rep.  123,  78 
N.  Y.  Supp.  969,  where  the  question  of  de- 
ducting reasonable  funeral  expenses  was 
presented  and  decided  in  favor  of  the  deduc- 
tion, the  court  said:  "Of  course,  if  the  fu- 
neral expenses  are  manifestly  improper,  so 
that  in  the  accounting  of  an  executor  or  ad- 
ministrator the  executor  or  administrator 
would  not  be  permitted  to  charge  for  the 
same,  the  mere  fact  that  the  executor  or  ad- 
ministrator has  expended  that  amount  is  not 
sufficient  to  authorize  this  deduction,  but, 
if  it  is  a  reasonable  expense,  then  it  should 
be  deducted."  In  the  same  case,  considering 
the  question  of  the  deduction  of  certain  tax- 
es on  the  property  of  the  estate,  it  was  said: 
"If  the  executors  were  bound  to  pay  and  did 
pay  these  taxes,  then  the  personal  estate  was 
depreciated  by  this  amount,  and  therefore  did 
not  pass  to  the  next  of  kin,  and  consequent- 
ly is  not  subject  to  the  tax."  These  state- 
ments are  In  line  with  our  conclusion.  What 
was  said  in  Estate  of  Roosevelt,  143  N.  Y. 
120,  38  N.  E.  281,  25  L.  R.  A.  695,  about  It 
not  being  assumed  that  the  Legislature  in- 
tended the  citizen  to  pay  a  tax  upon  an  in- 
terest he  may  never  receive,  was  said  with 
reference  to  a  purely  contingent  estate,  one 
that  might  never  vest  The  claim  sustained 
in  Vanderbilt  v.  Eldman,  196  U.  S.  480,  25 
Sup.  Ct.  331,  49  L.  Ed.  563,  was  simply  that 
the  federal  Inheritance  tax  act  did  not  make 
subject  to  taxation  a  gift  which,  even  if 
technically  vested  In  title,  was  yet  subject  to 
be  defeated  in  possession  or  enjoyment  by 
the  happening  of  a  contingency  stated  in  the 
will,  and  that  as  to  such  a  gift  no  tax  could 
be  Imposed  until  the  time  when,  by  the  hap- 
pening of  the  contingency  stated,  the  right  to 
possess  or  enjoy  had  accrued.  Whenever 
property  actually  vests  In  the  beneficiary  un- 
der the  terms  of  a  will,  he  receives  it  within 
the  meaning  of  those  decisions  which  de- 
clare that  the  amount  of  the  tax  is  measured 
by  the  sum  or  property  received  by  the  lega- 
tee. 

We  see  no  force  in  the  claim  of  the  ad- 
ministrator with  the  will  annexed  that  it 
cannot  deduct  the  tax  so  far  as  the  $98,991.- 
10  is  concerned  from  the  other  property  in 
its  hands  which  constitutes  part  of  the  resi- 
duum of  the  estate  and  belongs  under  the 
provisions  of  the  will  to  the  residuary  lega- 
tees. The  residuary  legatees  are  bound  to 
pay  as  a  condition  to  receiving  possession  of 
the  residue  of  the  estate  a  succession  tax 
determined  on  the  basis  hereinbefore  stated, 
and  the  administrator  with  the  will  annexed 
is  expressly  authorized  and  obligated  to  de- 


duct the  whole  tax  of  any  such  legatee  from 
the  property  in  Its  possession  belonging  to 
him  under  the  residuary  clause  of  the  will. 

The  case  Is  doubtless  a  hard  one  on  its 
facts  so  far  as  the  residuary  legatees  are 
concerned.  The  amounts  that  will  actually 
come  into  their  hands  already  heavily  de- 
pleted by  the  large  shortage  of  the  executor 
are  still  further  depleted  by  the  deduction 
from  the  remainder  of  the  amount  of  the 
tax  on  the  portion  unlawfully  diverted.  But 
our  conclusion  appears  to  us  to  be  the  only 
logical  one  under  the  provisions  of  our  In- 
heritance tax  law. 

The  order  appealed  from  is  affirmed. 

BEATTY,  0.  J.,  not  participating. 


PAYNE  v.  OAKLAND  TRACTION  CO. 
(Civ.  757.) 

(Court  of  Appeal,  Third  District,  California. 
Dec.  31, 1910.) 

1.  Negligence  (|  136*)— Contributory  Neg- 
ligence—-Question  fob  Jury. 

Where  the  facts  are  undisputed  and  the 
plaintiff's  negligence  clearly  appears  therefrom, 
or  when  the  uncontradicted  evidence  for  plain- 
tiff is  such  that  the  only  reasonable  construc- 
tion to  be  drawn  therefrom  is  that  the  injured 
person  did  not  exercise  such  care  as  a  man  of 
ordinary  prudence  generally  exercises  in  like 

{tositions  of  danger,  the  issue  of  his  negligence 
b  for  the  court. 
[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §{  333-336;  Dec.  Dig.  §  136.*J 

2.  Negligence  (§  68*)— Contributory  Neg- 
ligence—Duty  op  Plaintiff— Due  Care. 

A  person  cannot  recover  for  injuries  sus- 
tained by  an  accident,  if  he  could  have  avoided 
the  accident  by  reasonable  diligence  on  his  part. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §§  92-95;  Dec  Dig.  §  68.*] 

3.  Master  and  Servant  (|  289*)— Contribu- 
tory Negligence— Question  of  Law. 

If  plaintiff's  own  evidence  discloses  that  he 
could  have  avoided  the  accident  by  the  exercise 
of  reasonable  care,  or  that  the  employment  in 
which  he  was  engaged  when  injured  was  beyond 
the  scope  of  his  duties,  and  that  he  voluntarily 
and  without  request  or  suggestion  from  his  em- 
ployer or  one  in  authority  undertook  the  task, 
the  question  of  negligence  is  one  of  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1089-1132;  Dec  Dig.  f 
289.*] 

4.  Master  and  Servant  (§  285*)  —  Negli- 
gence—Question of  Fact. 

If  the  evidence  for  plaintiff  in  an  action 
against  his  employer  for  injuries  is  oonflicting, 
or  if  there  is  some  evidence  of  negligence  of  de- 
fendant and  that  plaintiff  was  not  guilty  of 
contributory  negligence,  to  which  the  cause  of 
his  injuries  may  directly  or  proximately  be  im- 
puted, the  question  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  f  285.*] 

5.  Master  and  Servant  ($  284*)— Injuries 
to  Servant— Acts  Within  Scope  of  Em- 
ployment—Question fob  Jury. 

Where  a  motorman  on  leaving  his  car  in 
the  car  barn  went  down  into  a  pit  in  the  barn, 
at  the  request  of  a  car  repairer,  to  assist  in 
repairing  the  defective  brakes,  it  was  a  question 


•For  other  cases  tee  same  topic  and  section  NUMBER  In  Deo.  Dig.  *  Am.  Di«.  Key  No.  Series  &  Rep'r  Indexes 


Digitized  by 


Google 


Cal.) 


PAYNE  v.  OAKLAND  TRACTION  CO. 


1075 


for  the  jury  whether  be  was  within  the  scope 
of  his  employment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  IS  1000-1009;  Dec.  Dig.  § 
284.*] 

6.  Master  and  Servant  (§  280*)— Injuries 
to  Servant— Contributory  Negligence- 
Question  op  Law. 

Even  if  it  was  not  the  duty  of  a  motor- 
man  to  assist  a  car  repairer  in  fixing  brakes  on 
his  car,  and  his  action  in  so  doing  was  purely 
voluntary,  yet,  where  there  was  no  rule  or  cus- 
tom of  the  company  forbidding  motormen  or 
conductors  from  entering  the  pit,  when  request- 
ed to  do  so,  to  assist  in  correcting  any  difficulty 
about  their  cars,  and  motormen  frequently  went 
into  the  pit  for  that  purpose,  he  was  not  neg- 
ligent as  a  matter  of  law  in  so  doing. 

[Ed.  Note.— For  other  cases,  see  Master  and 
||rvant,  Cent  Dig.  88  1080-1132;  Dec.  Dig.  § 

7.  Master  and  Servant  (8  90*)— Injuries  to 
Servant— Acts  Within  Scope  op  Employ- 
ment— Duty  op  Master. 

Where  a  motorman  went  into  a  pit  to  help 
fix  his  car  brakes  at  the  request  of  a  car  re- 
pairer, whether  strictly  within  his  duty  or  not, 
he  had  a  right  to  return,  and  defendant  was 
bound  to  exercise  reasonable  care  while  so  do- 
ing, to  avoid  injuring  him  by  the  negligence  of 
a  coemployfi. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  139;  Dec.  Dig.  {  90.*]  ' 

8.  Master  and  Servant  (§§  286,  289*)— In- 
juries to  Servant— Question  por  Jury. 

In  an  action  by  a  motorman,  who  descend- 
ed into  a  pit  in  a  car  barn  at  the  request  of  the 
car  repairer  to  assist  in  fixing  brakes  on  his 
car,  which  were  out  of  order,  and  in  ascending 
the  steps  from  the  pit  was  struck  and  injured 
by  another  car,  evidence  held  to  present  a  ques- 
tion for  the  jury  whether  he  exercised  due  care, 
or  whether  defendant's  negligence  was  the  di- 
rect cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  88  286,  289.*] 

9.  Master  and  Servant  (8  289*)— Injuries 
to  Servant— Choice  op  Two  Ways— Ques- 
tion for  Jury. 

In  an  action  by  a  motorman,  who  descend- 
ed into  a  pit  in  a  car  barn  to  assist  in  fixing 
the  brakes  of  his  car.  and  who  chose  one  of  two 
stairways  for  ascending,  evidence  held  to  pre- 
sent a  question  for  the  jury  whether  he  was 
guilty  of  negligence  in  his  choice. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  8§  1089-1132;  Dec.  Dig.  § 
289.*] 

10.  Master  and  Servant  (8  286*)— Injuries 
to  Servant— Acts  Within  Scope  op  Em- 
ployment—Incompetent Servant. 

In  an  action  by  a  motorman  for  injuries 
from  being  dragged  by  a  car  in  a  car  barn, 
where  the  car  that  dragged  him  was  being  op- 
erated by  a  conductor,  evidence  held  to  present 
a  question  for  the  jury  whether  the  conductor 
was  negligent  in  moving  the  car,  and  whether 
defendant  was  negligent  in  the  first  instance  in 
permitting  the  conductor,  under  the  circum- 
stances, to  take  the  place  of  the  motorman. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  88  1010-1050;  Dec  Dig.  8 
286.*] 

11.  Master  and  Servant  (8  141*)— Injury 
to  Servant— Rules— Necessity. 

It  is  the  duty  of  a  railroad  company  to 
exercise  reasonable  care  to  safeguard  and  pro- 
tect their  employes,  while  discharging  their 
duties,  against  negligence  of  coemployfis,  or 
their  own  negligence  through  the  operation  of 
cars  or  other  machinery,  and  to  that  end  to 


make  reasonable  rules  for  the  government  of 
their  employes  in  the  performance  of  their  du- 
ties as  such. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  283;  Dec.  Dig.  8  141.*] 

12.  Master  and  Servant  (8  286*)— Rules— * 
Necessity— Questions  por  Jury. 

It  is  only  where  it  appears  beyond  dispute 
that  the  situation  did  not  demand  rules,  or  in 
which  the  evidence  shows  that  no  rule  could 
have  prevented  the  accident  that  the  courts 
could  declare  as  a  matter  of  law  that  the  mas- 
ter was  not  bound  to  have  established  rules. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  88  1032-1050;  Dec  Dig.  8 
286.*] 

13.  Master  and  Servant  (8  286*>— Rules- 
Negligence. 

Where  a  street  car  company  employed  a 
large  number  of  men  around  a  car  barn  into 
which  cars  were  transferred  continually  over  a 
transfer  table  over  a  pit  it  was  a  question  for 
the  jury  whether  defendant  was  negligent  in 
failing  to  promulgate  a  rule  requiring  warning 
to  be  given  of  the  starting  or  cars  prior  to 
starting  them  in  the  car  barn,  and  whether,  if 
negligence  is  thus  shown,  the  injuries  of  plain- 
tiff, who  was  caught  underneath  a  car,  were 
proximately  caused  thereby. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  88  1032-1050;  Dec  Dig.  8 
286.*] 

Appeal  from  Superior  Court,  Alameda 
County;  I.  W.  Harris,  Judge. 

Action  by  E.  W.  Payne  against  the  Oak- 
land Traction  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

Harmon  Bell,  for  appellant    Stanley  Moore 
and  H.  H.  Orrick,  for  respondent 

HART,  J.  This  Is  an  action  for  damages 
for  personal  Injuries  In  which  plaintiff  ob- 
tained a  verdict  against  the  defendant  for 
the  sum  of  $3,000.  From  the  Judgment  enter- 
ed upon  said  verdict  and  the  order  denying 
the  defendant  a  new  trial,  the  latter  presents 
these  appeals. 

It  appears  that  for  nearly  five  years  prior 
to  the  day  of  the  accident  In  which  plaintiff 
sustained  the  injuries  constituting  the  sub- 
ject of  this  action— the  23d  day  of  Sep- 
tember, 1906— he  was  employed  by  the  de- 
fendant as  a  motorman  on  its  street  car 
lines  in  tbe  city  of  Oakland.  About  the 
hour  of  6:40  o'clock  a.  m.  on  the  day  men- 
tioned, plaintiff  took  his  car  out  of  the  de- 
fendant's car  barn,  situated  at  the  corner  of 
Telegraph  avenue  and  Fiftieth  street,  in  said 
city  of  Oakland,  drove  it  to  East  Oakland, 
and  then  returned  with  it  to  the  car  barn. 
On  this  trip,  he  observed  that  the  brakes  on 
the  car  had  been  set  so  tightly  that  it  was 
with  considerable  or  unusual  difficulty  that 
he  was  able  to  manipulate  them,  and  there- 
fore, upon  reaching  the  barn  on  bis  return 
trip,  ran  his  car  into  said  barn  for  the  pur- 
pose of  having  the  brakes  slackened  or 
properly  adjusted. 

A.  general  outline  or  plan  of  the  car  barn 
is  shown  by  a  diagram  which  is  incorporated 
into  the  record  as  an  exhibit  in  the  case. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key  Nd.  Series  ft  Rep'r  Indexe* 
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This  diagram  Is  here  reproduced  In  order  to 
a  clearer  understanding  of  the  evidence  of 
which  the  verdict  is  predicated. 


TCUMWN 


It  will  be  observed  from  the  foregoing  dia- 
gram that  there  are  two  tracks  (designated 
by  the  figures  1  and  2)  leading  Into  the  said 
barn  through  the  Telegraph  avenue  or  east- 
erly entrance  thereof  to  the  "transfer  table," 
and  extending  across  the  portion  of  the  barn 
lying  on  the  westerly  side  of  said  "transfer 
table."  These  tracks  are  laid  on  a  solid 
flooring  (marked  on  diagram  "solid  area")  on 
the  westerly  side  of  the  "transfer  table"  for 
a  short  distance  and  extend  over  a  "pit," 
located  at  the  extreme  westerly  end  of  the 
barn,  where  they  terminate.  Paralleling 
these  two  tracks  and  within  a  few  feet 
therefrom  and  from  each  other,  and  extend- 
ing from  the  transfer  table  on  the  west  over 
and  across  the  "solid  area"  and  the  pit,  are 
several  other  trncks,  two  of  which  are,  re- 
spectively, designated  on  the  diagram  by 
the  figures  3  and  4.    The  transfer  table  is 


used  to  transfer  cars  from  tracks  1  and  2, 
as  designated  on  the  diagram,  to  the  tracks 
paralleling  tracks  1  and  2.  The  use  to  which 
the  pit  is  put  is  to  enable  workmen  engaged 
in  repairing  and  oiling  the  cars  and  adjust- 
ing the  brakes  to  get  underneath  such  cars 
for  that  purpose,  and  thus  to  facilitate  such 
work.  The  tracks  extending  over  and  across 
the  pit  are  supported  by  a  trestle,  and  be- 
tween said  tracks  and  extending  across  the 
pit  are  plank  walks.  The  pit  is  of  a  uni- 
form depth  of  four  feet,  four  inches.  Ad- 
joining the  southerly  side  of  the  south  rail 
of  the  track  marked  2  on  the  diagram,  and 
likewise  adjoining  the  south  rail  of  track  4, 
are  situated  stairways,  each  of  which  con- 
sists of  four  steps.  These  stairways  consti- 
tute the  only  means  of  descension  to  and 
ascension  from  the  pit 

According  to  the  testimony  of  plaintiff,  the 
facts  with  respect  to  the  accident  may  be 
summarized  as  follows :  On  returning  to  the 
car  barn  for  the  purpose  stated,  plaintiff  ran 
his  car  into  the  barn  across  the  transfer 
table,  thence  over  the  pit,  on  the  track  on 
which  entrance  into  the  car  barn  was  made. 
The  plaintiff  explained  to  the  car  repairer 
(Danlelson  by  name),  in  charge  of  the  car 
barn  at  the  time,  that  the  brakes  required 
readjustment.  Danlelson  requested  plaintiff 
to  go  down  into  the  pit  for  the  purpose  of 
assisting  in  the  correction  of  the  difficulty. 
Plaintiff  objected  to  doing  as  thus  requested, 
saying  that  he  did  not  care  to  go  down  into 
the  pit,  because  he  would  "get  all  grease." 
Danlelson  replied  that  he  was  "short-hand- 
ed that  morning,  and  'all  I  want  you  to  do,' 
he  said,  'Is  to  hold  these  bars ;  hold  the  slack 
of  the,  brake  bars.' "  Plaintiff,  having  reach- 
ed the  car  barn  on  schedule  time  and  anx- 
ious to  avoid  delay  in  getting  his  car  out, 
thereupon  entered  the  pit  and  assisted  Dan- 
lelson as  the  latter  had  requested.  He  re- 
mained in  the  pit  thus  employed  for  about 
five  or  six  minutes.  The  work  of  adjusting 
the  brakes  having  been  completed,  plaintiff 
then  started  to  leave  the  pit  by  the  stairway 
at  track  designated  as  4  on  the  diagram. 
At  this  time  plaintiff  noticed  that  the  trans- 
fer table,  which  was  customarily  moved  in 
front  of  the  track  over  which  it  was  Intend- 
ed to  run  a  car  out  of  the  barn,  was  in  front 
of  track  2,  on  which  a  car  stood,  though  not 
over  the  pit  Tracks  1  and  2,  as  we  have 
seen,  extend  from  the  street  Into  the  barn; 
hence  those  tracks  were  used  more  frequent- 
ly than  were  the  other  tracks  in  the  barn. 
In  this  connection  plaintiff  explained  the  rea- 
son which  led  him  to  undertake  to  leave  the 
pit  by  the  stairway  situated  near  track  4, 
instead  of  ascending  by  the  stairway  near 
track  2,  which  was  nearest  to  the  point  at 
which  he  stood  when  assisting  in  adjusting 
the  brakes,  as  follows :  "I  did  not  go  up  the 
stairway  that  was  there  closest  to  track  1  or 
track  2,  because  that  track  So.  1  and  track 
No.  2  are  both  tracks  that  go  out  of  the 
car  house,  and  they  were  turning  the  trans- 
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fer  table  back  and  forth  and  switching  cars 
on  those  two  tracks,  and  sometimes  they 
would  back  one  car  up  to  get  another  car 
out  ahead  of  it.  I  didn't  want  to  get  out 
there,  because  they  might  .back  a  car  out  on 
that  place."  He  therefore  left  the  point  at 
which  he  had  been  working  and  started  to- 
ward the  stairway  near  'track  4,  stooping 
down  as  he  walked  under  the  tracks  and 
the  plank  walks  lying  between  tracks  1  and 
4.  At  the  time  he  started  to  ascend  the 
stairway,  situated  near  track  4,  there  was 
standing  on  said  track,  at  a  distance  of  ap- 
proximately six  feet  from  said  stairway,  a 
large,  closed,  vestibuled  car,  equipped  with 
an  air  brake,  known  as  the  Christiansen 
brake.  As  the  plaintiff  was  walking  along 
the  bottom  of  the  pit  in  the  direction  of  the 
stairs  at  track  4,  he  saw  the  car  standing  on 
said  track,  and  that  it  was  motionless,  and, 
so  far  as  he  could  observe,  there  was  no  one 
in  the  car.  As  he  started  to  ascend  the 
stairway,  he  again  looked  at  the  car  and  sat- 
isfied himself  that  it  stood  on  the  track  "dead," 
by  which  we  understand  the  plaintiff  to 
have  intended  to  say  that  to  all  appearances 
the  car  was  unconnected  with  the  electrical 
current  for  propelling  it,  and  unoccupied  by 
the  motorman  and  conductor  or  by  any  other 
person.  In  this  connection  plaintiff  testified 
that  from  the  bottom  of  the  pit  it  was  im- 
possible to  see  a  person  in  front  of  the  car. 
"One  would  have  to  get  out  of  the  pit  before 
be  could  see  a  man  on  the  car,"  he  said.  He 
further  testified  that  it  would  be  Impossible 
to  see  the  motorman  on  the  car  from  the 
lower  step  of  the  stairway  he  was  ascending, 
but  that  from  the  top  step  he  might  see  "the 
top"  of  the  motorman ;  "he  might  see  his 
hip."  As  to  the  degree  of  light  in  the  pit 
at  the  time  plaintiff  was  therein,  there  is  a 
variance  between  the  testimony  of  plaintiff 
and  that  of  witnesses  for  defendant.  Plain- 
tiff testified  that,  while  it  was  "daylight  out 
of  doors,"  it  was  shady  and  dark  in  the  pit 
He  could  not  recall  whether  there  were  elec- 
tric lights  burning  in  the  pit  at  the  time; 
but  there  were  cars  standing  on  the  tracks 
in  the  barn,  and  they  "shut  off  the  lights." 
He  had,  however,  mounted  two  or  three 
steps  of  the  stairway  on  his  way  out  of  the 
pit,  when  the  said  car  on  track  4  was  sud- 
denly started  in  motion,  and  before  plaintiff 
could  get  out  of  the  way  the  car  ran  into 
him  from  behind,  and  his  body  was  caught 
between  the  fender  and  the  top  of  the  steps. 
He  was  dragged  along  by  the  car  for  a  dis- 
tance of  5  or  6  feet,  when  the  car  was 
stopped  for  an  instant,  and  then  started  for- 
ward again,  dragging  him  a  distance  of  from 
12  to  15  feet  before  the  car  was  brought  to 
a  standstill.  The  result  of  being  thus  caught 
and  dragged  about  was  the  fracturing  of 
plaintiffs  collar  bone  and  two  ribs,  and  con- 
tusions on  the  body.  Dr.  Stratton,  who  at- 
tended and  examined  plaintiff  immediately 
after  the  accident,  stated  that  plaintiff  was 
also  suffering  from  suffocation,  or  a  condi- 


tion technically  characterized  as  "traumatic 
asphyxia,"  due  to  a  crushing  of  or  jamming 
in  of  the  chest  wall,  so  that  respiration  is 
prevented  for  quite  an  interval  of  time,  to 
produce  which  condition  "there  must  be 
very  extreme  pressure."  Just  previously  to 
the  trial  of  this  cause — nearly  two  years 
after  the  Injuries  so  described  were  re- 
ceived by  plaintiff — Dr.  Stratton  examined 
plaintiff  and  still  found  "evidence  of  the 
fracture  of  the  collar  bone  and  also  evidence 
of  the  fracture  of  the  ribs  on  the  right  side, 
where  I  noted  the  contusion  at  the  time  at 
the  Receiving  Hospital."  The  doctor  fur- 
ther declared  that  plaintiff  Is  "now  suffering 
from  neurasthenia  or  nerve  exhaustion,  a 
weakened  state  of  the  nervous  system."  The 
plaintiff  also  testified  that  he  had  continu- 
ously up  to  the  time  of  the  trial  felt  the  ef- 
fects of  his  injuries;  that  he  was  unable  to 
do  the  work  that  he  was  capable  of  doing 
prior  to  the  accident 

The  foregoing  statement  as  to  the  cir- 
cumstances under  which  the  accident  oc- 
curred is,  as  before  stated,  principally  educed 
from  the  testimony  of  the  plaintiff.  We  will 
have  occasion  to  refer  to  other  testimony  in 
the  course  of  the  discussion  to  follow. 

The  complaint  among  other  things,  charg- 
es that  the  employe  of  defendant  in  control 
of  the  car  which  ran  into  and  Injured  plain- 
tiff "was  incompetent  and  inexperienced  in 
the  operation  thereof,  and  said  incompetency 
and  inexperience  were  well  known  to  defend- 
ant at  all  times  herein  mentioned,  and  could 
to  it  have  been  well  known  by  the  exercise 
of  ordinary  care" ;  that  "said  employe  then 
and  there  failed  and  neglected  to  sound  a 
bell  or  gong  or  warn  plaintiff  when  said  car 
was  put  in  motion,"  etc.;  that  "defendant 
negligently  and  carelessly  failed  and  neglect- 
ed to  adopt  or  promulgate  or  enforce  any 
rule  requiring  its  employes,  or  other  persons, 
taking  cars  out  of  its  said  car  house,  or  op- 
erating its  said  cars  over  said  pit.  to  sound 
a  gong  or  bell  or  give  proper  notice  and 
warning  to  persons  in  said  pit  and  in  the 
vicinity  thereof.  Such  rule  was  at  all  times 
a  necessary  and  proper  rule."  The  answer, 
after  denying  all  the  material  allegations  of 
the  complaint  sets  up  the  defenses  that 
plaintiff's  own  negligence  contributed  proxi- 
mately to  the  cause  of  his  Injuries,  and  that 
said  injuries  were  received  solely  by  reason 
of  the  negligence  of  a  fellow  servant 

At  the  close  of  plaintiff's  case,  the  defend- 
ant presented  a  motion  for  a  nonsuit  on 
numerous  grounds,  which  are,  however,  re- 
ducible to  two  propositions,  viz.:  (1)  That 
the  evidence  failed  to  disclose  negligence  on 
the  part  of  the  defendant;  (2)  that  the  ac- 
cident and  consequently  the  injuries  com- 
plained of,  were  proximately  caused  by  plain- 
tiff's own  inexcusable  negligence.  This  mo- 
tion was  denied  by  the  court,  and  it  is  now 
claimed:  (1)  That  the  court  erred  in  denying 
said  motion ;  (2)  that  the  court  erred  by  re- 
fusing to  direct  the  jury  to  return  a  ver- 
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diet  for  defendant  on  the  grounds  npon  which 
the  motion  for  a  nonsuit  was  urged;  (3) 
that  the  court  erred  by  submitting  to  the 
jury  certain  instructions  upon  the  ground 
that  there  was  not  received  into  the  record 
any  evidence  to  which  they  were  pertinent 

The  questions  submitted  by  the  first  and 
second  of  the  grounds  as  they  are  thus  stat- 
ed merely  present  the  propositions  whether 
defendant  was  guilty  of  negligence,  and 
whether  the  plaintiff  was  guilty  of  negligence 
which  contributed  proximately  to  the  cause 
of  his  injuries.  Whether  the  court  erred  in 
.refusing  to  grant  the  motion  for  a  nonsuit 
must,  obviously,  depend  upon  the  proposition 
whether  plaintiffs  testimony  failed  to  dis- 
close negligence  on  the  part  of  the  defend- 
ant, but,  on  the  other  hand,  showed  that  the 
injuries  sustained  by  plaintiff  were  occasion- 
ed proximately  by  his  own  carelessness  and 
negligence.  Appellant  contends  that  such  is 
the  effect  of  the  evidence  produced  by  plain- 
tiff, and  If  this  be  true,  of  course,  it  was  the 
duty  of  the  court  to  grant  the  motion  for  a 
nonsuit,  for  in  such  state  of  the  testimony 
the  question  as  to  the  effect  of  the  evidence 
would  be  one  of  law  for  the  court,  and  not 
for  the  Jury,  to  determine. 

The  rule  as  we  have  thus  attempted  to 
state  it  is  thus  clearly  and  concisely  ex- 
pounded In  the  case  of  Kenna  v.  Central  Pac. 
R.  R.  Co.,  101  Cal.  31,  35  Pac.  332:  "When 
the  facts  are  undisputed,  and  the  plaintiffs 
negligence  clearly  appears  therefrom,  or 
when  the  uncontradicted  evidence  on  the 
part  of  the  plaintiff  is  such  that  the  only 
reasonable  construction  that  can  be  drawn 
therefrom  is  that  the  injured  person  did  not 
exercise  such  care  as  men  of  ordinary  pru- 
dence usually  exercise  in  positions  of  like  ex- 
posure and  danger,  the  issue  of  negligence  is 
a  question  of  law  to  be  determined  by  the 
court  There  is  no  issue  of  fact  to  be  sub- 
mitted to  the  Jury,  but  it  Is  the  duty  of  the 
court  to  grant  a  nonsuit,"  citing  a  number  of 
California  cases. 

No  one  will  dispute  the  rule,  founded  in 
common  sense,  that  a  person  cannot  recover 
for  Injuries  sustained  through  an  accident 
if  he  could  have  avoided  such  accident  by 
the  exercise  of  reasonable  care  on  his  part 
(Thompson  on  Negligence,  vol.  1,  8  1249,  and 
Shade  v.  Bay  Counties  Power  Co.,  152  Cal. 
10,  92  Pac.  62),  and  that  if  his  own  evidence 
discloses  that  he  could  have  avoided  the  ac- 
cident by  the  exercise  of  reasonable  care,  or 
that  the  employment  in  which  he  was  engag- 
ed at  the  time  he  was  injured  was  beyond 
the  scope  of  his  duties  as  an  employe  of  de- 
fendant, and  that  he  voluntarily  and  upon  his 
own  responsibility,  without  request  or  sug- 
gestion to  do  so  by  his  employer  or  one  In 
authority  over  the  work,  assumed  the  per- 
formance of  the  task,  the  question  of  negli- 
gence becomes  one  of  law  for  the  decision  of 
the  court  and  a  motion  for  a  nonsuit  under 
puch  circumstances  should  be  allowed.  See 
Vinson  v.  L.  A.  R.  R.  Co.,  147  Cal.  479,  82 


Pac.  53;  Thompson  v.  Cal.  Const  Co.,  148 
Cal.  35,  82  Pac.  367;  Douglas  v.  8.  P.  Co.. 
151  Cal.  242.  90  Pac.  538;  Shade  v.  Bay 
Counties  Power  Co.,  supra ;  Brett  v.  Frank  & 
Co.,  153  Cal.  274,  94  Pac.  1051.  On  the  oth- 
er hand,  if  the  evidence  produced  by  plaintiff 
is  conflicting;  if  there  is  some  evidence  in- 
troduced on  his  behalf  disclosing  negligence 
in  defendant  and  showing  that  plaintiff  was 
not  guilty  of  that  degree  of  contributory  neg- 
ligence to  which  the  cause  of  his  injuries 
may  directly  or  proximately  be  imputed — 
then  the  question  presented  is  one  of  fact 
and  for  solution  by  the  jury,  and  in  that 
state  of  the  record,  manifestly,  the  conclu- 
sion of  the  Jury  is  binding  upon  reviewing 
tribunals. 

Upon  the  question  of  plaintiff's  alleged 
negligence,*  the  first  contention  of  appellant 
is  that  plaintiff  was  engaged  in  discharging 
no  part  of  his  duty  as  a  motorman,  and 
therefore  acted  beyond  the  scope  of  his  em- 
ployment when  In  the  pit  assisting  the  car 
repairer  to  adjust  the  brakes  upon  his  (plain- 
tiffs) car. 

It  is  secondly  contended  that  there  was 
ample  light  in  the  pit  by  which  plaintiff,  by 
the  exercise  of  ordinary  care,  could  easily 
have  determined,  before  starting  to  leave  the 
pit  whether  there  were  cars  standing  on  any 
of  the  tracks  extending  over  the  pit  and 
whether  there  was  a  likelihood  that  they 
would  or  might  be  started  at  any  moment 

Thirdly,  it  is  claimed  that  plaintiff,  in  at- 
tempting to  leave  the  pit  was  grossly  negli- 
gent in  choosing  the  stairway  situated  near 
track  4,  on  which  the  car  that  struck  him 
was  standing,  In  the  place  of  going  up 
through  the  stairway  situated  near  track  1, 
near  which  he  was  engaged  in  assisting  the 
car  repairer,  and  which  was  the  more  con- 
venient and  the  less  dangerous  means  of  exit 

Of  course,  these  were  all  matters  for  the 
Jury  to  determine,  but  as  to  the  first  of  the 
propositions  suggested  by  appellant — that 
plaintiff  was  engaged  in  the  performance  of 
no  part  of  his  duty  as  a  motorman  when 
aiding  the  car  repairer  to  adjust  the  brakes 
— we  may  say  that  we  are  not  prepared  to 
declare  that  it  was  not  his  duty,  under  the 
circumstances,  to  thus  assist  the  car  repair- 
er. It  was  certainly  his  duty  to  get  his  car 
out  on  schedule  time,  and  to  do  whatever 
was  reasonably  necessary  to  accomplish  that 
fact  But  we  think  that  it  Is  Immaterial, 
under  the  circumstances  of  this  case,  wheth- 
er or  not  in  assisting  Danielson  at  the  lat- 
ter's  request  plaintiff  was  engaged  in  em- 
ployment strictly  within  the  sphere  of  his 
duty  as  a  motorman.  Assuming  it  not  to 
have  been  his  duty  to  have  thus  assisted  the 
car  repairer  and  that  his  act  In  so  doing 
was  purely  voluntary,  the  important  facts 
remain:  (1)  That  there  was  no  promulgated 
rule  or  custom  of  the  company  enjoining  mo- 
tormen  or  conductors  from  entering  the  pit 
when  requested  to  do  so,  or  they  deemed  it 
necessary  to  do  so,  to  assist  in  correcting 
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any  difficulty  about  their  cars;  (2)  that 
plaintiff  entered  the  pit  for  the  purpose  of 
assisting  the  car  repairer  in  adjusting  the 
brakes  on  his  car,  at  the  request  of  the  car 
repairer,  who  said  that  It  was  necessary  to 
secure  plaintiff's  assistance,  because  "we  are 
short-handed"  that  morning;  (3)  that  plain- 
tiff did  not  become,  nor  was  he,  a  trespasser 
by  reason  of  going  Into  the  pit;  (4)  that  the 
accident  did  not  occur  while  plaintiff  was 
engaged  in  so  assisting  Danielson;  (5)  that 
motormen  frequently  went  Into  the  pit  to 
assist  the  car  repairer  In  fixing  or  repairing 
their  cars.  Having  gone  into  the  pit  for  the 
purpose  stated,  whether  strictly  In  the  line 
of  his  duty  or  not,  it  was,  of  course,  his 
right  to  return,  and  the  duty  of  defendant 
to  exercise  reasonable  care  in  protecting  him 
while  so  doing  against  injury  as  the  result 
of  the  negligent  acts  of  his  coemployes. 

The  sole  questions  here,  then,  apart  from 
some  points  urged  as  to  certain  instructions, 
are  whether  the  plaintiff  exercised  due  care 
in  attempting  to  emerge  from  the  pit,  and,  if 
so,  then  whether  defendant's  negligence  was 
directly  the  cause  of  the  Injuries  Inflicted 
upon  plaintiff. 

We  must  be  able  to  declare  that  the  evi- 
dence, as  it  Is  presented  here,  discloses  that 
plaintiff's  conduct  in  undertaking  to  return 
from  the  pit  by  way  of  the  steps  situated 
near  track  4,  instead  of  attempting  to  ascend 
by  way  of  the  steps  near  track  1,  itself  con- 
stituted an  act  of  culpable  negligence,  or 
that  the  evidence  shows  that  he  did  not  exer- 
cise the  degree  of  care  and  circumspection 
with  which  he  was  charged  in  ascertaining, 
before  he  started  to  leave  the  pit  by  way  of 
the  stairs  at  track  4,  whether  the  car  on 
said  track  was  a  "dead  car,"  and  that  it 
would  probably  not  be  put  in  motion  at  that 
time,  before  we  are  authorized  to  declare,  as 
a  matter  of  law,  that  plaintiff  was  not  en- 
titled to  recover.  But  we  are  not,  as  to  ei- 
ther of  the  propositions  suggested,  Justified 
by  the  record  in  announcing  any  such  con- 
clusion. It  cannot  be  said,  under  the  evi- 
dence here,  that  plaintiff  was,  as  a  matter  of 
law,  guilty  of  negligence  which  proximately 
contributed  to  the  cause  of  the  injuries  he 
received,  merely  for  the  reason  that  he  chose 
one  stairway  In  preference  to  the  other  as  a 
means  for  effecting  his  exit  from  the  pit 
There  is  nothing  in  the  evidence  from  which 
it  appears  that  either  stairway  was  danger- 
ous per  se.  One  was,  according  to  the  evi- 
dence, abstractly  viewing  them,  as  safe  as 
the  other  as  a  means  of  exit  As  seen,  his 
reason  for  taking  the  stairway  near  track  4 
was  because  track  No.  1  and  track  No.  2  are 
both  tracks  that  go  out  of  the  car  house, 
"and  they  were  turning  the  transfer  table 
back  and  forth  and  switching  cars  on  those 
tracks,  and  sometimes  they  would  back  one 
car  up  to  get  another  car  out  ahead  of  it 
I  didn't  want  to  get  out  there,  because  they 
might  back  a  car  out  on  that  place."  Thus 
it  will  be  seen  that  plaintiff,  basing  his  judg- 


ment upon  all  the  conditions  existing  as  he 
viewed  them,  reached  the  conclusion  that  for 
the  reason  stated  by  him  It  might  be  safer 
to  undertake  his  exit  by  way  of  the  steps  lo- 
cated near  track  4  than  to  do  so  by  way  of 
the  steps  near  track  1.  There  is  nothing  in 
the  evidence;  as  It  appears  here,  showing 
that  plaintiff  made  up  his  mind  hastily  or 
without  due  regard  to  the  situation  general- 
ly, as  It  presented  itself  to  him.  To  the  con- 
trary, we  should  say  that  accepting  as  cor- 
rect as  the  jury  presumptively  did,  his  de- 
scription of  the  conditions  and  circumstances 
surrounding  him  at  the  time,  he  displayed 
very  good  Judgment  In  taking  the  stairway 
near  track  4  in  preference  to  the  other  stair- 
way. 

The  cases  cited  by  counsel  to  this  branch 
of  the  discussion  are  not  pertinent  to  the 
facts  here.  The  rule  announced  in  those  cas- 
es and  which  counsel  invokes  here  is  tersely 
stated  as  follows :  "If  two  ways  are  open  to 
a  person  to  use,  one  safe  and  the  other  dan- 
gerous, the  choice  of  the  dangerous  way  with 
knowledge  of  the  danger  constitutes  contrib- 
utory negligence."  28  Cyc.  p.  52;  Douglas 
v.  S.  P.  Co.,  151  Cal.  251,  90  Pac  538;  Bail- 
ey on  Personal  Injuries,  §§  1123,  1124 ;  Hoff- 
man v.  American  Foundry  Co.,  18  Wash.  287, 
51  Pac.  385.  But  as  indicated  in  the  quota- 
tion, the  person  injured  must  have  had 
knowledge  of  the  danger,  or  that  there  was 
another  and  safer  way  which  he  might  have 
taken  of  which  he  had  knowledge;  other- 
wise contributory  negligence  cannot  be  laid 
at  his  door  for  the  sole  reason  that  It  hap- 
pened  that  he  took  the  dangerous  way.  29 
Cyc.  p.  520;  Well  v.  Moran  Bros.,  55  Wash. 
102,  104  Pac.  172;  Missouri,  etc.,  Ry.  Co.  v. 
Hawley  (Tex.  Civ.  App.)  123  S.  W.  726 ;  Lew- 
is v.  Texas,  etc.,  Ry.  Co.  (Tex.  Civ.  App.)  122 
S.  W.  605;  Lyon  v.  Charleston,  etc.,  Ry.  Co. 
(S.  C.)  66  S.  E.  285;  Dossett  v.  St.  Paul,  etc., 
Lumber  Co.,  40  Wash.  276,  82  Pac.  273.  In 
the  last-named  case  the  following  language 
fits  the  facts  of  the  case  at  bar  as  to  the 
point  we  are  considering:  "*  •  *  It  is 
sufficient  to  say  upon  this  point  that  there 
was  no  apparent  danger  in  reaching  or  step- 
ping across  the  plane  of  the  action  of  the 
nigger.  While  the  nigger  rested  in  its  slot 
and  was  not  In  use,  there  was  no  more  dan- 
ger in  reaching  across  than  there  was  in 
walking  around.  The  place  was  apparently 
safe.  It  was,  in  fact,  safe  when  respondent 
chose  that  way.  There  was  no  real  danger, 
unless  the  sawyer  should  put  the  nigger  in 
operation.  When  he  did  so,  the  place  be- 
came dangerous,  but  not  until  then.  *  *  *  " 
(Italics  ours.)  And  the  same  Is  true  here. 
Intrinsically  and  apparently,  as  a  means  of 
entering  into  and  of  exit  from  the  pit,  one 
stairway  was  as  safe  as,  or  no  more  danger- 
ous than,  the  other.  They  were  both  in- 
stalled and  used  equally  for  that  purpose. 
If  there  could  arise  any  difference  between 
the  two  in  point  of  safety  or  danger,  it  was 
not  in  the  stairways  themselves  or  because 
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of  their  situation,  but  solely  because  of  ex- 
traneous circumstances  or  conditions  exist- 
ing in  the  car  house  at  the  particular  time 
when  their  use  became  necessary.  It  involv- 
ed, therefore,  purely  a  matter  of  Judgment 
with  plaintiff,  formed  and  acted  upon  in  view 
of  all  the  surrounding  conditions,  as  to  which 
of  the  two  ways  of  exit  was  the  safest,  and 
the  jury  were  authorized  to  find  that  this 
represented  the  exercise  of  an  honest  judg- 
ment, for  it  certainly  cannot  be  assumed 
that  plaintiff  would  have  selected  the  way 
for  making  his  exit  which  his  judgment  would 
have  told  him  was  the  more  dangerous  of 
the  two  ways  to  be  used  for  that  purpose.  As 
is  said  in  the  Washington  case  from  which 
we  have  Just  quoted,  so  it  is  true  here,  so 
far  as  we  are  able  to  determine  from  the 
record  before  us,  that  the  stairway  taken 
by  plaintiff  "was,  In  fact,  safe  when  respond- 
ent chose  that  way,"  and  became  dangerous 
only  by  the  act  of  some  one  on  the  car  which 
stood  on  track  4,  apparently  "dead." 

It  is  manifest,  from  the  state  of  the  rec- 
ord, as  thus  explained,  bearing  upon  the 
charge  that  plaintiff  was  guilty  of  contrib- 
utory negligence,  the  question  whether  plain- 
tiff acted  with  due  care  or  negligently,  be- 
fore starting  to  leave  the  pit  and  attempt- 
ing to  ascend  the  steps,  was  one  entirely  for 
the  jury  to  determine.  According  to  his 
testimony,  before  starting  up  the  stairway, 
plaintiff  looked  in  the  direction  of  the  car 
to  determine  whether,  from  appearances,  it 
might  probably  be  moved  at  that  time. 
When  he  made  up  his  mind  to  return  from 
the  pit,  and  when  In  the  act  of  starting  up  the 
stairway,  the  transfer  table  was  not  In  front 
of  the  car  on  track  4.  "I  did  not  see  any- 
body on  that  car,"  said  plaintiff;  "  *  •  • 
the  transfer  table  was  over  near  in  front 
of  my  car."  It  "was  running  there  all  the 
time  to  the  track  that  went  out  of  the  car 
house."  His  cross-examination  might  ap- 
pear to  have  weakened  his  testimony  on  this 
point ;  still,  as  suggested,  It  was  for  the  Jury 
to  finally  say,  from  a  fair  consideration  of  his 
testimony  as  a  whole,  whether  as  to  this 
matter  he  exercised  under  all  the  circum- 
stances appearing,  the  care  with  which  he 
was  charged.  It  will  be  remembered  that, 
while  the  day  was  bright  outside  the  car 
house,  the  pit  was  as  plaintiff  put  it,  some- 
what "shady" ;  that  is,  it  was  not  as  light  in 
the  pit  as  it  was  upstairs  or  on  the  outside 
of  the  barn.  This,  as  plaintiff  stated,  was 
partly  due  to  the  fact  that  there  were  cars 
standing  on  the  several  tracks,  thus  shutting 
out,  to  a  great  extent,  the  natural  light 
from  the  outside.  There  is,  It  is  true,  some 
conflict  in  the  evidence  on  the  condition  of 
the  pit  a 8  to  light  at  the  time,  yet,  as  is  true 
of  all  questions  of  fact  where  there  exists  a 
conflict  in  the  evidence  addressed  thereto, 
the  question  as  to  the  condition  of  the  pit 
with  respect  to  lightness  or  darkness,  was 
one  solely  within  the  right  of  the  jury  to 
settle. 


We  have  now  considered  the  charge  that 
plaintiffs  Injuries  would  not  have  been  re- 
ceived but  for  his  own  negligence,  and  we 
are  satisfied,  as  Is  evident  from  what  we 
have  thus  far  had  to  say,  that  the  jury  were 
justified  by  the  evidence  In  finding  these 
facts:  (1)  That  plaintiff  was  requested  by 
the  car  repairer  to  enter  the  pit  and  assist 
In  adjusting  the  brakes  of  his  car;  (2)  that 
plaintiff  entered  the  pit  for  that  purpose,  at 
the  car  repairer's  request ;  (3)  that  plaintiff, 
in  attempting  his  exit  from  the  pit,  exercis- 
ed due  caution,  care,  and  judgment,  under 
all  the  conditions  and  circumstances  by 
which  he  was  surrounded,  and  that  there- 
fore the  injuries  inflicted  upon  him  were  not 
proximately  caused  by  any  fault  or  negli- 
gence upon  his  part.  The  consequence  of  the 
foregoing  views  Is  that,  if  plaintiffs  Injuries 
were  the  result  of  negligence  at  all.  it  must 
have  been  the  negligence  of  either  the  man 
at  the  motor  of  the  car  that  struck  him  or 
the  negligence  of  the  defendant 

Counsel  for  respondent  assert  that  the  man 
who  moved  the  car  at  the  time  of  the  acci- 
dent was  Incompetent  to  handle  the  motor; 
that  by  reason  of  Inexperience,  he  was  In- 
capable of  properly  handling  a  car  with  what 
are  known  as  the  Christiansen  brakes.  We 
find  no  direct  evidence  which  fully  justifies 
this  statement.  This  man  was  the  conductor 
of  the  car  and  In  the  absence  of  the  motor- 
man  therefrom  at  the  time,  he  (said  conduc- 
tor) started  the  car  preparatory  to  taking  It 
out  of  the  barn.  He  testified,  as  did  the 
foreman,  that  he  frequently  moved  the  car 
from  the  barn,  and  he  further  testified  that 
be  had,  on  numerous  occasions,  as  a  mere 
matter  of  practice,  stopped  and  started  cars 
manipulated  by  means  of  the  Christiansen 
brakes.  While  his  experience  In  handling 
such  brakes  was  undoubtedly  very  limited, 
there  was,  aside  from  that  fact  no  direct 
testimony  disclosing  want  of  ability  In  him 
to  properly  and  without  danger  of  accidents 
stop  and  start  cars  equipped  with  brakes  of 
that  character.  But,  from  the  manner  in 
which  he  handled  the  car  after  hearing  the 
cry  by  plaintiff  when  the  latter  was  pinned 
between  the  fender  and  the  steps,  the  jury 
could  have  well  Inferred  that  he  was  with- 
out sufficient  experience  to  manage  a  car 
by  means  of  the  Christiansen  brakes.  There 
Is,  however,  very  little  ground  by  which  a 
serious  doubt  may  be  supported  that  the  con- 
ductor heedlessly  and  without  due  or  prop- 
er care  or  attention  moved  the  car  towards 
the  steps  by  which  plaintiff  was  making  his 
way  from  the  pit.  If  the  car  barn  was  as 
light  as  appellant  contends  that  the  evidence 
shows  it  to  have  been  when  the  accident  oc- 
curred, the  conductor,  It  seems  to  us,  ought 
to  have  been  able  to  see  plaintiff,  as  he  was 
ascending,  without  the  slightest  difficulty. 
But  the  conductor  declared  that  he  did  not 
see  plaintiff,  and  knew  nothing  of  his  pres- 
ence near  the  track  over  which  he  was  mov- 
ing the  car  until  he  heard  his  cry.  The 


Digitized  by  Google 


Cal.) 


PAYNE  v.  OAKLAND  TRACTION  CO. 


1081 


.  jury  were  from  these  circumstances  Justified 
in  concluding  that  the  conductor  was  not 
only  negligent  or  did  not  use  reasonable  care 
in  moving  the  car,  but  that  the  defendant 
was  negligent  In  the  first  instance  in  per- 
mitting him,  under  the  circumstances,  to 
take  the  place  of  the  motorman,  experienced 
in  manipulating  the  Christiansen  brakes,  in 
moving  the  car  out  of  the  barn. 

But  the  vital  Question  as  to  the  charge  of 
negligence  against  the  defendant  is  whether 
or  not  the  corporation  was  primarily  negli- 
gent by  its  failure  to  establish,  publish,  and 
enforce  a  rule  requiring  warning  to  be  given 
before  the  starting  of  cars  in  and  from  the 
car  house,  and  was  by  such  negligence  proxi- 
mately responsible  for  plaintiff's  injuries. 

The  undisputed  evidence  discloses  that  the 
car  barn  was  a  place  where  there  was  con- 
stantly employed  a  considerable  number  of 
men  in  various  'capacities.  Cars  were,  -of 
course,  constantly  run  into  the  car  barn  and 
were  transferred  from  one  track  to  anoth- 
er, as  the  exigencies  of  each  case  required. 
Indeed,  it  is  very  clear  from  the  testimony 
that  the  transfer  table  was  in  use  pretty 
much  all  the  time.  There  was  hardly  a  day 
that  there  were  not  some  of  the  employes  in 
the  pit  engaged  In  some  sort  of  employment 
in  connection  with  the  repairing  of  the  cars.. 
We  have  seen  that  there  were  but  two  ways 
by  which  men  having  business  in  the  pit 
could  get  In  and  out  thereof.  These  ways 
were,  as  has  been  shown,  situated  in  such 
close  proximity  to  the  car  tracks  that,  mani- 
festly, no  one  could  either  descend  into  or 
ascend  from  the  pit  with  safety  when  the 
cars  were  moving  on  the  tracks  near  which 
they  were  situated.  In  short,  danger  of  ac- 
cidents in  the  car  barn,  under  conditions  as 
they  were  shown  to  exist,  was  obvious.  In 
other  words,  unless  there  was  at  least  ordi- 
nary care  exercised  in  the  manipulation  of 
the  cars  In  the  barn,  there  was  great  proba- 
bility of  some  one  receiving  serious  injury 
or  losing  his  life  by  being  run  Into  by  the 
cars  when  transferring  and  moving  them 
about  In  the  barn,  and  such  danger  was  one 
which  could  reasonably  be  anticipated  under 
the  circumstances.  The  evidence  shows — in- 
deed, it  is  admitted  by  counsel  for  appellant 
— that  the  defendant,  up  to  the  time  of  the 
accident  in  which  plaintiff  was  injured,  had 
not  only  not  practiced,  but  had  never  pro- 
mulgated, any  rule  with  reference  to  giving 
any  warning  preliminarily  to  starting  its  cars 
when  in  the  car  barn  and  about  to  be  moved 
from  track  to  track,  as  it  was  requisite  to 
do  in  order  to  get  them  out  of  the  barn. 
And  it  is  in  evidence  and  undisputed  that, 
as  a  matter  of  fact,  before  moving  the  car 
which  struck  and  injured  plaintiff,  no  warn- 
ing of  any  character  whatsoever  was  given 
just  prior  to  starting  It.  It  is  the  duty  of 
railroad  companies  to  exercise  reasonable 
care  in  the  matter  of  safeguarding  and  pro- 
tecting their  employes,  while  engaged  in  the 
discharge  of  their  duties  as  such,  against  the 


negligence  of  coemployee  or  their  own  negli- 
gence through  the  operation  of  cars  or  other 
machinery  and,  to  that  end,  make,  promul- 
gate, and  enforce  reasonable  rules  for  the 
government  of  their  employee  in  the  perform- 
ance of  their  duties  as  such.  Abel  v.  Dela- 
ware, etc.,  Co.,  128  N.  T.  6C2,  28  N.  E.  608 ; 
Slater  v.  Jewett,  85  N.  T.  73,  89  Am.  Rep. 
027;  Hartvig  v.  N.  P.  L.  Co.,  19  Or.  522,  25 
Pac.  858;  Merrill  v.  Oregon  Short  Line  R. 
Co.,  29  Utah,  264,  81  Pac.  85,  87,  110  Am.  . 
St  Rep.  695;  Polaskl  v.  Pittsburgh  Coal 
Dock  Co.,  184  Wis.  259,  114  N.  W.  437,  14 
L.  R.  A.  (N.  S.)  952;  Doing  v.  New  York,  etc., 
Ry.  Co.,  151  N.  Y.  579,  45  N.  E.  1028;  Dowd 
v.  New  York,  etc.,  Ry.  Co.,  170  N.  Y.  459,  03 
N.  E.  541 ;  Berandlno  v.  New  York,  etc.,  Co., 
136  App.  Dlv.  577,  121  N.  Y.  Supp.  49. 

The  question  here,  then,  is:  Was  the 
failure  of  defendant  to  promulgate  and  en- 
force a  rule  requiring  warning  of  the  start- 
ing of  cars  in  the  car  house  to  be  given  in 
some  proper  manner  or  by  some'  appropriate 
means  preliminarily  to  so  starting  them,  neg- 
ligence? And,  if  so,  was  such  negligence 
the  proximate  cause  of  plaintiff's  injuries? 

It  is,  of  course,  a  matter  of  common  knowl- 
edge that  a  place  in  which  there  Is  a  large 
number  of  railroad  cars  Incessantly  moving, 
turning,  switching,  and  side-tracking  is,  at 
best,  a  dangerous  place  in  which  to  work, 
and  it  requires  in  such  places  the  exercise  of 
very  great  care  at  all  times  to  prevent  seri- 
ous accidents.  Of  course,  employes  in  such 
places  have  a  duty  resting  upon  themselves 
to  exercise  great  care  to  avoid  accidents 
while  discharging  their  duties.  On  the  oth- 
er hand,  as  before  declared,  a  duty  equally 
as  Imperative  rests  upon  the  master  to  adopt 
and  enforce  all  means  reasonably  necessa- 
ry for  the  protection  of  his  employee  against 
the  consequences  of  the  negligence  of  coem- 
ployes  while  discharging  their  duties  as  such. 
In  case  of  railroad  corporations  or  other  es- 
tablishments whose  business  operations  re- 
quire the  employment  of  extensive  and  com- 
plicated machinery,  it  is  proper  and  requisite 
that  rules  should  be  prescribed,  promulgated, 
and  enforced  for  the  government  of  the  em- 
ployes to  the  end  that  accidents  may  be 
avoided.  And,  in  almost  all  cases  of.  negli- 
gence, the  question  whether  it  is  the  duty  of 
the  master  to  promulgate  and  enforce  certain 
rules  by  which  employes  are  to  be  guided  in 
the  discharge  of  their  duties  as  such,  for  the 
purpose  of  preventing  accidents,  is  one  of 
fact  for  solution  by  the  jury. 

The  plaintiff  in  the  case  at  bar,  therefore, 
very  properly  submitted,  for  determination 
by  the  jury,  as  an  issue  of  fact,  the  question 
whether,  under  the  circumstances  disclosed, 
the  defendant  was  guilty  of  negligence  by  its 
failure  to  establish,  promulgate,  and  enforce 
a  rule  requiring  warning  to  be  given  of  the 
starting  of  cars  prior  to  starting  them  In  the 
car  barn,  and  whether,  if  negligence  was  thus 
shown,  the  injuries  of  plaintiff  were  proxi- 
mately caused  thereby.    Necessarily,  this 
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question  was  one  of  fact  and,  therefore,  one 
for  exclusive  decision  by  the  jury.  In  other 
words,  it  was  for  the  Jury  to  say,  from  the 
evidence  exposing  the  situation  or  conditions 
existing  in  the  car  house  at  the  time  and  at 
all  times,  whether  such  a  rule  was  reasona- 
ble, practicable,  and  necessary  for  the  proper 
protection  of  the  employes  whose  duties  were 
either  wholly  or  in  part  to  be  performed  in 
said  bouse  from  injury  or  perhaps  death.  It 
is  said  in  one  of  the  cases  already  cited: 
"When  dangerous  work  is  to  be  done,  the 
care  should  be  proportionate  to  the  danger, 
and  reasonable  precautions  taken  to  protect 
human  life.  The  principle  that  servants  as- 
sume the  risks  of  the  business  is  qualified  by 
.  the  duty  of  the  master  tb  protect  them  from 
unnecessary  hazards,  including  the  negligence 
of  fellow  servants,  by  making  such  reason- 
able rules  as  the  situation  requires,  citing 
Abel  v.  Canal  Co.,  128  N.  Y.  G62,  28  N.  E.  663. 
The  evidence  authorized  the  jury  to  find  that 
the  defendant  had  not  discharged  its  entire 
duty  in  this  regard,  and  that  some  further 
regulation  was  required  to  protect  the  car 
repairers  from  the  danger  arising  from  the 
practice  of  kicking  cars,  which  for  years  had 
prevailed  in  the  yard.  A  rule  prohibiting  the 
running  of  a  train  without  an  engine  attach- 
ed to  control  it  upon  a  track  occupied  by 
standing  cars  when  repairers  are  at  work  on 
them,  or  forbidding  the  kicking  of  cars  on  a 
track  thus  occupied,  would  doubtless  have 
prevented  the  accident  which  resulted  in  the 
death  of  the  plaintiff's  intestate.  If  we  can- 
not say,  as  a  matter  of  law,  that  some  such 
rule  was  reasonable  and  practicable,  the  jury 
could  so  find  as  a  matter  of  fact."  Dowd  v. 
New  York,  etc.,  Ry.  Co..  supra.  "The  duty  of 
the  master,"  say  the  New  York  Court  of  Ap- 
peals, in  Berrlgan  v.  N.  Y.,  -Lake  Erie  &  W. 
R.  Co.,  131  N.  Y.  582,  30  N.  E.  57,  "and  the 
degree  of  care  which  he  is  called  upon  to  ex- 
ercise is  measured  by  the  ordinary  law  of 
negligence,  having  regard  to  the  danger  to 
be  apprehended,  and  whether  or  not  the  case 
is  one  calling  for  the  establishment  and  en- 
forcement of  rules  is  usually  a  question  for 
the  Jury."  See  Devoe  v.  N.  Y.  Cent.  &  Hud- 
son River  R.  Co.,  174  N.  Y.  1,  66  N.  E.  568. 
It  is  only  where  it  appears  beyond  dispute 
that  the  situation  was  not  one  demanding 
rules,  or  one  in  which  the  evidence  shows 
that  no  rule  could  have  prevented  the  acci- 
dent, that  the  courts  may  declare,  as  a  mat- 
ter of  law,  that  the  master  was  under  no 
obligation  to  have  established  rules.  Ber- 
rlgan v.  N.  Y.,  Lake  Erie  &  W.  R.  Co.,  supra ; 
Sparks  v.  Wisconsin  Central  Ry.  Co.,  139 
Wis.  108,  120  N.  W.  858;  Redman  v.  Norfolk, 
etc.,  Ry.  Co.,  150  N.  C.  400,  64  S.  E.  195; 
Steber  v.  Chicago,  etc.,  Ry.  Co.,  139  Wis.  10, 
120  N.  W.  502;  Hill  v.  Boston  Ry.  Co.,  72  N. 
EI.  518,  57  AfL  924;  St  Louis  &  S.  F.  R.  Co. 
f.  Nelson,  20  Tex.  Civ.  App.  536,  49  S.  W. 
710;  McCoy  v.  N.  Y.  Central  Ry.  Co.,  185  N. 
Y.  276,  77  N.  E.  1174. 


But,  as  before  declared,  this  is  very  ci early 
not  a  case  wherein  it  can  be  said,  as  a  mat- 
ter of  law,  that  such  a  rule  as  is  under  con- 
sideration here  should  not  have  been  enforc- 
ed, or  that  the  accident  could  not  have  been 
prevented  had  such  a  rule  been  put  in  opera- 
tion and  practice.  As  stated,  the  question 
here  was  one  of  fact  for  the  jury,  and  their 
verdict,  which  necessarily  embraces  a  finding 
that  the  negligence  by  which  plaintiff  sus- 
tained his  injuries  was  imputable  to  the  de- 
fendant and  consisted  largely  In  its  omission 
to  promulgate  and  enforce  a  rule  requiring 
that  warning  be  given  before  starting  or  mov- 
ing cars  in  the  car  house,  is  binding  upon  this 
court. 

Counsel  for  appellant  cites  a  number  of 
cases  in  which  it  has  been  held  that  the  blow- 
ing of  whistles  or  ringing  of  bells  in  switch- 
yards would  tend  to  create  confusion  in  the 
mind  of  a  person,  rather  than  serve  as  warn- 
ings of  danger.  But  an  examination  of  those 
cases  shows  that  the  conclusion  thus  an- 
nounced was  based  upon  the  particular  facts 
of  the  particular  case.  For  example,  in  Ryan 
v.  Northern  Pac.  Co.  et  al.,  53  Wash.  279,  101 
Pac.  880,  it  is  said:  "The  fact  that  whistles 
were  not  sounded  and  bells  were  not  rung 
did  not  tend  to  show  negligence,  because  un- 
der the  conditions  there,  where  numerous 
cars  were  running  backwards  and  forwards, 
such  sound  would  only  create  a  confusion, 
and  would  afford  no  protection."  Thus  it  will 
be  observed  that  the  court  bases  Its  conclusion 
upon  the  finding  of  the  trial  court  involved 
in.  its  order  directing  a  verdict  for  defendant. 
We  do  not  understand  that  the  appeal  court 
in  that  case  pretended  to  lay  down  the  rule 
as  an  abstract  proposition  of  law,  but  only 
that  conditions  as  shown  in  that  case  by  the  • 
evidence  made  the  question  one  of  law  and 
not  of  fact;  that  is,  assuming  the  facts  as 
to  the  conditions  existing  at  the  time  of  the 
accident  to  be  true,  the  defendant  could  not, 
as  a  matter  of  law,  be  guilty  of  negligence. 

As  seen,  the  true  test,  according  to  all  the 
authorities,  upon  the  question  of  when  negli- 
gence becomes  a  question  of  law  or  Is  one  of 
fact  is  this:  If  from  the  evidence  but  one 
conclusion  can  reasonably  be  reached,  It  is  a 
question  of  law ;  but  where  the  evidence  is 
such  that  reasonable  minds  might  differ  up- 
on the  question  whether  or  not  there  was 
negligence,  "then  the  question  returns  to  the 
domain  of  fact,  and  the  duty  of  the  court  is 
to  allow  the  Jury  to  solve  it  as  a  fact"  Mc- 
Kune  v.  Santa  Clara  V.  M.  &  L.  Co.,  110  Cal. 
484,  42  Pac.  980;  Herbert  v.  Southern  Pac 
Co.,  121  Cal.  229,  53  Pac  651;  Fernandes  v. 
Sacramento,  etc.,  R.  R.  Co.,  52  Cal.  45 ;  Me- 
Keever  v.  Market  St  R.  R.  Co.,  59  CaL  294; 
Chldester  v.  Consolidated,  etc,  Co.,  59  Col. 
197;  House  v.  Meyer,  100  Cal.  592,  35  Pac. 
308. 

3.  The  court's  Instructions  as  to  the  duty 
of  the  defendant  to  promulgate  and  enforce 
rules  governing  the  operation  of  its  cars  in 
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the  bam  for  the  protection  of  the  employes 
are  declared  by  appellant  to  be  prejudicially 
erroneous.  The  ground  of  the  objection  to 
these  Instructions  Is  that  there  was  Intro- 
duced no  evidence  of  which  they  could  be  per- 
tinently and  properly  predicated.  In  support 
of  Its  position  on  this  proposition,  appellant 
refers  to  and  quotes  from  Labatt  on  Master 
and  Servant,  volume  1,  pages  4G6,  467,  and 
46a  That  author,  among  other  things,  says: 
"But  In  the  absence  of  evidence  showing  that 
rules  would  be  useful  or  feasible  under  the 
circumstances,  the  master  cannot  be  found 
negligent  in  not  having  promulgated  them. 
It  Is  therefore  error  to  leave  the  case  to  the 
jury,  where  the  plaintiff  has  offered  no  evi- 
dence which  indicates  that  Other  employers 
in  the  same  business  had  promulgated  any 
such  rule,  or  that  the  suggested  rule  was  nec- 
essary or  practicable,  or  that  the  necessity 
and  propriety  of  making  such  a  rule  was  so 
obvious  as  to  make  the  question  one  of  com- 
mon knowledge  and  experience.  •  •  *  If 
the  plaintiff  relies  upon  the  theory  that  some 
Bpeciflc  rule  should  have  been  promulgated 
under  the  circumstances,  he  must  show  not 
only  that  the  rule  suggested  was  necessary, 
but  that  It  was  reasonable  and  proper,  and, 
if  observed,  would  have  adequately  protect- 
ed the  employes."  We  have  already  express- 
ed our  views  as  to  the  sufficiency  of  the  evi- 
dence to  show  the  necessity  of  a  rule  requir- 
ing proper  warning  of  some  kind  being  given 
before  starting  the  cars.  Not  only  does  the 
evidence  disclose  conditions  which  would 
seem  to  imperatively  call  for  such  a  rule, 
but  there  Is  evidence  in  the  record  disclosing 
it  to  be  a  custom  among  several  other  street 
railway  corporations — some  In  the  East  and 
others  in  California— to  give  warning  pre- 
liminarily to  moving  cars  in  car  houses. 
This  testimony  as  to  such  custom  was,  we 
think,  sufficient  to  "indicate  that  other  em- 
ployers in  the  same  business  had  promulgat- 
ed" such  a  rule. 

The  instructions  of  which  complaint  is 
thus  made,  which  are  numbered  7,  8,  9, 17, 18, 
and  21,  have  been  carefully  examined  with 
reference  to  their  applicability  to  the  issues 
tendered  by  the  pleadings  and  developed  by 
the  proof 8  with  the  result  that  it  is  our  con- 
clusion that  they,  as  well  as  the  entire  charge 
of  the  court,  contain  a  clear  and  correct 
statement  of  the  law  of  the  case. 

Some  other  alleged  errors  are  assigned,  but 
in  these  we  perceive  nothing  that  calls  for 
special  notice. 

The  motion  for  a  nonsuit  was  properly  de- 
nied, and  the  verdict  appears  to  be  amply 
supported  by  the  evidence. 

The  judgment  and  order  are  accordingly 
affirmed. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
NETT, J. 


FINLAY  et  al.  v.  TAGHOLM  et  aL 

(Supreme  Court  of   Washington.     March  8, 
1911.) 

1.  Mechanics'  Liens  (§  99*) — Liens  of  Ma- 
terialmen—Statutes. 

A  materialman,  to  acquire  a  lien,  must 
deliver  to  the  owner  -a  duplicate  statement  of 
the  materials  delivered  to  the  contractor  when 
delivered,  as  required  by  Laws  1909,  c.  45, 
though  the  owner  has  knowledge  that  the  ma- 
terial is  being  furnished. 

[Ed.  Note.— For  other  cases,  Mechanics' 
Liens,  Cent.  Dig.  §  131;  Dec.  Dig.  |  99.*] 

2.  Mechanics'  Liens  (5  99*)— Subcontbac- 
tob— Who  Is  "Materialman." 

One  furnishing  to  a  contractor  sashes, 
doors,  and  glass  for  a  building  is  not  a  subcon- 
tractor, but  is  a  "materialman,"  within  Laws 
1909,  c.  45,  requiring  persons  furnishing  ma- 
terials to  a  contractor  to  deliver  to  the  owner 
a  duplicate  statement  of  such  materials. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §  131;  Dec.  Dig.  §  99.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4409;  vol.  8,  p.  7718] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Mitchell  Gilliam, 
Judge. 

Action  by  A  J.  Finlay  and  another  against 
Louis  Tagholm  and  others.  From  a  judg- 
ment granting  insufficient  relief  to  defend- 
ant, W.  P.  Fuller  &  Co.,  it  appeals.  Affirmed. 

Cassius  E.  Gates  and  Farrell,  Kane  & 
Stratton,  for  appellant  Peters  &  Powell,  for 
respondents. 

GOSE,  J.  The  appellant  W.  P.  Fuller  & 
Co.,  a  corporation,  by  this  appeal  seeks  to 
have  a  lien  declared  against  the  property  of 
the  respondents  Tagholm,  Jensen,  and  Nelson 
for  the  sum  of  $2,184.54,  with  interest  and 
costs.  The  trial  court  decreed  it  a  lien  to 
the  extent  of  $112.40  for  extras,  but  denied 
the  lien  for  the  larger  amount  The  court 
found  that  on  the  21st  day  of  April,  1909, 
the*  appellant  entered  into  an  agreement  with 
Noyes  &  Dutton,  who  had  a  contract  with 
the  respondents  for  the  construction  of  a 
building  on  their  property,  to  furnish  cer- 
tain material  to  the  contractors,  to  be  used 
in  the  construction  of  the  building,  at  the 
agreed  price  of  $2,184.54;  that  the  appel- 
lant commenced  furnishing  material  on  the 
22d  day  of  June,  and  continued  until  the  10th 
day  of  September,  1909,  when  the  delivery 
was  completed;  that  the  material  was  used 
in  the  construction  of  the  building,  and  "that 
at  the  time  such  materials  were  delivered  to 
be  used  in  the  construction  of  said  building, 
W.  P.  Fuller  &  Co.  did  not  deliver  or  mail  to 
the  owners,  or  any  of  them,  a  duplicate 
statement  of  all  such  materials  so  deliver- 
ed." It  is  conceded  that  the  appellant  did 
not  deliver  or  mail  to  the  respondents  a  dup- 
licate, or  any  statement  of  the  material  de- 
livered to  the  contractors,  until  the  day  fol- 
lowing the  last  delivery  of  the  material. 

The  appellant  asserts  the  right  to  a  lien 
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upon  three  grounds :  (1)  That  after  agreeing 
with  the  contractors  to  furnish  the  material, 
oue  P.  Nelson,  an  agent  for  the  respondents, 
agreed  with  the  appellant  that  the  credit  of 
the  respondents  should  be  substituted  for 
that  of  the  contractors;  (2)  that  the  de- 
livery of  the  duplicate  .statement  after  the 
last  delivery  of  the  material,  the  respondent 
having  actual  notice  that  the  appellant  was 
furnishing  the  material,  satisfies  the  stat- 
ute; and  (3)  that  the  appellant  was  a  sub- 
contractor. 

Upon  the  question  of  agency  the  trial  court 
held  that  P.  Nelson  had  no  authority  to 
bind  the  respondents  for  the  payment  of  the 
material.  There  is  abundant  evidence  to  sup- 
port this  view.  Moreover,  a  reading  of  the 
testimony  has  convinced  us  that  the  first 
conversation  he  had  with  the  agents  of  the 
appellant  wan  after  July  24tb,  instead  of  be- 
fore June  10th,  as  the  appellant  insists.  We 
think  this  Is  made  clear  from  the  fact  that 
on  the  former  date  a  considerable  sum  of 
money  was  paid  to  Dutton,  one  of  the  con- 
tractors, who  on  that  day  or  the  day  follow- 
ing abandoned  the  work  and  disappeared. 
Some  of  the  appellant's  witnesses  testified 
that  in  the  first  conversation  with  Nelson, 
when  be  agreed  that  the  respondents  would 
pay  for  the  material,  he  referred  to  the  facts 
that  Dutton  had  left,  and  that,  knowing  that 
fact,  the  appellant  would  not  have  deliver- 
ed the  material,  except  upon  the  credit  of 
the  respondents.  Appellant  agreed  with  the 
contractors  to,  and  did,  furnish  the  sashes, 
doors,  and  glass  for  the  building.  The  de- 
livery began  on  June  22d,  and  continued  as 
needed  until  September  10th,  when  the  last 
material  was  delivered.  On  September  11th, 
the  appellant  delivered  to  the  respondents 
a  duplicate  statement  of  the  materials  fur- 
nished. The  material  was  used  in  the  con- 
struction of  the  building,  and  the  evidence 
Justifies  the  conclusion  that  the  respondents 
knew  who  furnished  it  Section  1,  pp.  71,  72, 
Laws  1909,  provides  that  every  person  fur- 
nishing material  to  be  used  in  the  construc- 
tion of  a  building  "shall,  at  the  time  such 
material  or  supplies  are  delivered  to  any  per- 
son or  contractor,  deliver  or  mail  to  the 
owner,  or  reputed  owner,  of  the  property,  on, 
upon  or  about  which  said  materials  or  sup- 
plies are  to  be  used,  a  duplicate  statement  of 
all  such  materials  or  supplies  delivered  to 
any  contractor  or  person  to  whom  any  such 
materials  or  supplies  have  been  sold  or  de- 
livered, and  no  materialmen's  lien  shall  be 
filed  or  enforced  unless  the  provisions  of  this 
act  have  been  complied  with." 

Appellant's  second  contention  cannot  be 
upheld  without  nullifying  the  statute.  In 
meeting  a  similar  contention  in  Flnley  v. 
Tagholm,  111  Pac.  782,  we  said  that  the  stat- 
ute needs  no  construction,  and  "that  its  terms 
are  plain  and  its  object  evident."  There  is 
no  primary  obligation  on  the  respondents. 


In  order  for  the  appellant  to  get  the  benefit 
of  the  statute,  it  must  comply  with  its  terms. 
In  arguing  for  a  liberal  interpretation,  the 
appellant  says  that  "such  a  strict  construc- 
tion of  the  law  would  defeat  the  objects  for 
which  the  law  was  enacted."  The  statute, 
however,  upon  which  the  right  to  claim  a 
lien  must  depend  says  "that  no  material- 
men's lien  shall  be  filed  or  enforced  unless 
the  provisions  of  this  act  have  been  complied 
with."  The  Legislature  has  made  no  excep- 
tion for  cases  where  the  owners  of  the  prop- 
erty have  knowledge  that  the  material  is  be- 
ing furnished.  The  appellant  has  cited 
Breneman  v.  Beaumont  Lumber  Co.,  12  Tex. 
Civ.  App.  517,  34  S.  W.  202,  and  Wood  v. 
Amarillo  Improvement  Co.,  88  Tex.  505,  31 
S.  W.  503.  These  cases,  however,  proceed  up- 
on the  theory  that  the  provisions  of  a  sim- 
ilar statute  are  unreasonable  and  in  contra- 
vention of  the  provisions  of  the  Constitution 
of  the  state,  which  gives  a  lien  and  which  the 
court  holds  is  self -executing. 

The  third  point  urged,  that  the  appellant 
is  a  subcontractor,  is  without  merit.  If. 
one  who  furnishes  the  sashes,  doors,  and 
glass  for  a  building  is  a  subcontractor,  every 
materialman  would  fall  in  that  class,  and 
such  construction  wduld  nullify  the  plain 
terms  of  the  statute.  The  argument  that  the 
contract  to  furnish  the  material  is  an  entire- 
ty, and  that  it  is  diflicult  to  comply  with  the 
statute,  is  one  that  should  be  addressed  to 
another  department  of  the  state  government. 
We  are  not  responsible  for  the  wisdom  or 
the  expediency  of  the  law. 

We  think  the  learned  trial  court  correctly 
resolved  the  questions  of  both  fact  and  law, 
and  the  decree  is  affirmed. 

DUNBAR,  C.  J.,  and  FULLERTOX, 
MOUNT,  and  PARKER,  JJ.,  concur. 


HEWITT  v.  CITY  OF  SEATTLE. 

(Supreme   Court  of  Washington.     March  10, 
1911.) 

1.  Municipal  Corporations  (f  723*)— Torts 
—Nature  of  Liability. 

The  duties  imposed  upon  municipal  cor- 
porations are  of  two  kinds,  one  arising  from 
the  grant  of  a  special  power,  in  the  exercise  of 
which  It  acts  as  a  legal  individual,  and  the 
other  being  implied  from  the  exercise  of  politi- 
cal rights  under  the  general  law,  as  to  which 
it  acts  as  a  sovereign. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1545;  Dec.  Dig.  $ 
723.*] 

2.  Municipal  Corporations  (J  733*) — Gov- 
ernmental or  Ministerial  Powers  — 
Streets— Liabilities. 

The  duty  of  a  city  to  keep  its  streets  In  re- 
pair is  not  a  governmental,  hot  a  ministerial, 
duty,  for  a  breach  of  which  the  person  injured 
may  sue  to  recover  resulting  damages. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  5  1547;  Dec  Dig.  i 
733.*] 
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8.  Municipal  Corporations  (8  747*)— Acts 
of  Officers—  Streets1- Liabilities. 

The  liability  of  a  city  for  injuries  caused 
by  defective  streets  is  not  limited  to  injuries 
caused  by  structural  defects  or  obstructions, 
so  that  a  city  would  be  liable  for  injuries  to 
one  who  was  negligently  run  over  by  an  auto- 
mobile driven  by  the  superintendent  of  the  street 
department  while  in  the  exercise  of  his  official 
duties. 

fEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1572;  Dec  Dig.  f 
747.*] 

4.  Appeal  and  Error  (1  1064*)— Harmless 
Error— Instructions— Comment  on  Facts. 

In  an  action  against  a  city  for  personal 
injuries  resulting  from  the  negligence  of  the 
superintendent  of  streets,  the  court  charged  that 
paragraph  5  of  the  complaint  alleged  that  plain- 
tiff filed  a  claim  required  by  the  ordinance  and 
charter  in  order  to  prosecute  the  action,  "but 
without  objection,  and  I  imagine  there  is  no  evi- 
dence to  the  contrary,  which  has  been  admitted 
*  *  *  be/ore  you.  There  has  been  put  a  copy 
of  a  claim  which  shows  that  *  •  •  the  claim 
was  •  *  *  presented,  but  it  was  of  course  in 
the  ordinary  formal  pleading  papers  denied,  but 
you  need  not  waste  any  time  upon  that."  The 

E leadings  made  the  filing  of  the  claim  an  issue, 
ut  it  was  not  an  issue  at  trial,  and  the  nndis- 
puted  testimony  showed  that  the  claim  was 
filed  and  a  copy  thereof  was  introduced  without 
objection.  Held,  that  any  irregularities  in 
the  instructions  as  being  a  comment  upon  the 
evidence  contrary  to  Const  art  4,  i  16,  was 
not  prejudicial  to  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4221 ;  Dec.  Dig.  f  1064.*] 

5.  Appeal  and  Error  (5  1052*)— Harmless 
Error— Admission  of  Evidence. 

Where,  in  an  action  against  a  city  for  in- 
juries by  being  struck  by  an  automobile  driven 
by  defendant's  superintendent  of  streets,  de- 
fendant did  not  rest  on  its  motion  for  nonsuit 
but  supplied  legal  proof  of  the  agency  of  its 
superintendent  of  streets,  any  error  in  admit- 
ting incompetent  evidence  of  such  agency  was 
cured. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4171-4177;  Dec.  Dig.  § 
1032.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  Wilson  R.  Gay,  Judge. 

Action  by  George  E.  Hewitt  against  the 
City  of  Seattle.  From  a  judgment,  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Scott  Calhoun  and  James  E.  Bradford,  for 
appellant  Hughes,  McMicken,  Dovell  & 
Ramsey,  for  respondent. 

DUNBAR,  C.  J.  In  the  afternoon  of  Octo- 
ber 2,  1908,  while  the  respondent  was  cross- 
ing Third  avenue,  one  of  the  main  prominent 
thoroughfares  in  the  city  of  Seattle,  near  its 
intersection  with  James  street,  he  was  run 
over  by  an  automobile  driven  by  one  Molo- 
ney, who  was  superintendent  of  the  street  de- 
partment of  the  city  of  Seattle,  and  received 
the  injuries  of  which  he  complains.  At  the 
time  of  the  accident  Maloney  was  in  the  per- 
formance of  his  duty  as  such  superintendent 
In  his  complaint,  after  stating  the  facts,  re- 
spondent alleges  negligence  on  the  part  of  the 
city  through  its  agent  Maloney,  and  that  the 
automobile  was  being  driven  at  an  unlawful 


rate  of  speed,  and  sues  for  damages.  Verdict 
was  rendered  for  $1,500,  judgment  was  enter- 
ed thereon,  and  appeal  followed. 

We  shall  not  undertake  to  discuss  seriatim 
the  assignments  in  this  case.  They  are  nu- 
merous. The  first  contention  is  that  the  city 
is  not  liable  in  any  event  for  the  negligence 
of  the  superintendent  of  streets.  This  is  a 
much  discussed  question.  It  has  been  settled 
by  a  great  weight  of  authority  that  the  du- 
ties imposed  upon  municipal  corporations  are 
dual;  that  one  is  of  that  kind  which  arises 
from  the  grant  of  a  special  power  in  the  ex- 
ercise of  which  a  municipality  is  as  a  legal  in- 
dividual, and  the  other  is  of  that  kind  which 
arises  or  is  implied  from  the  use  of  political 
rights  under  the  general  law  in  the  exercise 
of  which  It  is  as  a  sovereign.  The  appellant 
cites  many  cases  to  support  its  contention 
that  the  city  should  not  respond  to  damages 
In  any  event,  and  that  in  the  construction 
and  keeping  In  order  of  its  streets  it  was  act- 
ing in  a  governmental  capacity,  and  there- 
fore not  liable  to  a  suit  for  damages.  Speak- 
ing on  this  question,  it  is  said  on  page  1280 
of  Dillon,  Mun.  Corp.  (4th  Ed.),  In  discussing 
the  liability  of  cities  concerning  bridges,  side- 
walks, and  streets,  repairing  the  same,  and 
keeping  them  in  safe  condition:  "This  duty 
or  burden  must  appear,  upon  a  fair  view  of 
the  charter  or  statutes,  to  be  imposed  or  rest 
upon  the  municipal  corporatiop,  as  such,  and 
not  upon  it  as  an  agency  of  the  state,  or  up- 
on its  officers  as  independent  public  officers. 
This,  however,  in  general  appears  sufficiently 
where  the  municipality  sought  to  be  made  li- 
able exists  under  a  special  charter  or  general 
act  which  confers  upon  it  peculiar  powers 
and  privileges  as  respects  streets,  their  con- 
trol and  improvement,  not  possessed  through- 
out the  state  at  large  under  its  general  enact- 
ment concerning  ways."  And  it  is  said  by 
Shearman  &  Redfleld,  Law  of  Negligence,  § 
289:  "With  few  exceptions,  the  courts  of  all 
the  states  agree  that,  as  at  common  law,  no 
civil  liability  rests  upon  counties  and  other 
quasi  corporations,  for  neglect  to  keep  their 
highways  in  a  reasonable  state  of  repair,  un- 
less such  liability  is  expressly  imposed  by 
statute.  But  that  in  respect  of  cities,  towns, 
and  villages,  Incorporated  either  by  special 
charter,  or  under  a  general  statute,  the  prin- 
ciple is  firmly  established,  by  the  decisions 
of  the  federal  courts,  and  by  those  of  all  the 
state  courts  where  the  question  has  been 
properly  open  for  discussion,  except  those 
mentioned  below,  that  such  corporations, 
where  the  statute  grants  them  the  control  of 
their  streets,  coupled  with  powers  to  raise 
means  to  maintain  them,  are  bound  to  exer- 
cise ordinary  care  and  diligence  to  see  that 
they  are  reasonably  safe  for  travel;  that 
this  duty  Is  not  a  public  duty  owing  to  the 
public  alone,  but  a  private  corporate  duty, 
which  (when  not  expressly  imposed)  is  neces- 
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sarlly  implied  from  such  a  grant  of  power; 
and,  moreover,  that  the  Legislature  is  deem- 
ed to  have  intended  by  the  grant  to  impose 
a  liability,  coextensive  with  the  duty,  in  fa- 
vor of  any  person  specially  injured  by  a 
wrongful  omission* to  perform,  or  a  negligent 
performance  of  such  duty."  Outside  of  the 
overwhelming  weight  of  authority  to  this  ef- 
fect, this  court  has  uniformly  maintained 
that  doctrine.  In  Sutton  v.  Snohomish,  11 
Wash.  24,  39  Pac.  273,  48  Am.  St  Rep.  847, 
we  decided  that  the  duty  of  a  city  to  keep 
streets  in  repair  was  not  a  governmental  but 
a  ministerial  duty,  and  for  a  breach  thereof 
an  action  will  lie  in  favor  of  a  person  injur- 
ed as  a  result  of  such  negligence.  In  the 
course  of  the  opinion  it  was  said:  "There  is 
undoubtedly  a  want  of  harmony  among  the 
decisions  of  the  courts  upon  this  question; 
but  we  believe  the  decided  weight  of  author- 
ity, as  well  as  sound  reason,  is  in  favor  of 
the  view  above  expressed"— citing  many  lead- 
ing cases  to  sustain  the  announcement  This 
case  was  followed  with  approbation  in  Say- 
lor  v.  Montesano,  11  Wash.  328,  39  Pac  653 ; 
Lorence  v.  City  of  Ellensburgh,  13  Wash.  341, 
43  Pac.  20,  52  Am.  St.  Rep.  42 ;  Miscbke  v. 
City  of  Seattle,  26  Wash.  616,  67  Pac.  357; 
Brabon  v.  City  of  Seattle,  29  Wash.  6,  69  Pac. 
365;  Prather  v.  City  of  Spokane,  29  Wash. 
549,  70  Pac.  55,  59  L.  R.  A.  346,  92  Am.  St 
Rep.  923;  Shearer  v.  Town  of  Buckley,  31 
Wash.  370,  72*  Pac.  76;  and  the  latest  ex- 
pression of  this  court  on  that  subject  an- 
nouncing the  same  view  is  Hayes  v.  City  of 
Vancouver,  112  Pac.  498.  So  that  In  view 
of  the  uniform  decisions  of  this  court  on  that 
question,  we  do  not  feel  called  upon  to  again 
enter  into  a  discussion  of  the  principles  in- 
volved. 

It  is,  however,  additionally  contended  by 
the  appellant  that,  conceding  the  doctrine 
that  cities  are  responsible  for  the  safe  condi- 
tion of  the  streets,  such  implied  liability  is 
limited  to  structural  defects  or  obstructions 
thereon,  and  does  not  reach  to  damages  that 
flow  from  operations  of  any  kind  upon  the 
street;  and  many  cases  are  cited  to  sustain 
this  distinction.  But  we  have  been  unable 
from  a  perusal  of  those  cases  to  determine 
that  they  are  in  point  In  note  to  Dudley  v. 
Flemingsburg,  1  Am.  &  Eng.  Ann.  Cases,  960, 
which  is  cited  by  the  appellant,  it  is  said: 
"The  improper  condition  of  a  street  or  high- 
way which  gives  rise  to  municipal  liability 
therefor  must  be  some  inert  matter  incum- 
bering the  highway  or  some  structural  defect 
therein.  An  Improper  or  unlawful  use  of  the 
highways  by  persons,  animals,  vehicles,  en- 
gines, or  objects,  while  movable  or  actually 
being  moved  by  human  will  or  direction,  and 
neither  fixed  nor  stationary  in  one  position 
within  the  highway,  does  not  render  a  mu- 
nicipality liable."  A  superficial  interpreta- 
tion of  this  announcement  might  seem  to 
near  out  the  appellant's  contention.  But  an 
examination  of  the  cases  cited  shows  that 


the  question  presented  in  this  case  was  not 
the  question  which  was  passed  upon  by  the 
courts  in  the  case  cited  In  the  note.  In 
those  cases  the  negligence  alleged  was  nut 
the  negligence  of  the  city  in  doing  the  thing 
which  was  the  cause  of  the  injury,  but  neg- 
ligence of  the  city  in  permitting  some  one 
over  whom  the  city  had  no  control  to  act 
negligently.  The  first  case  cited  by  the  au- 
thor under  the  note  mentioned  is  Faulkner 
v.  Aurora,  85  Ind.  130,  44  Am.  Rep.  1.  That 
was  where  an  ordinance  had  been  adopted 
by  the  city  prohibiting  coasting  upon  the 
streets,  and  a  traveler  was  injured  by  coming 
in  contact  with  some  one  who  was  indulging 
in  the  sport  of  coasting,  but  not  any  one  that 
was  in  any  sense  or  manner  an  agent  of  the 
city  or  authorized  to  act  for  the  city  in  any 
capacity  whatever.  The  court,  in  passing  up- 
on the  question  raised,  said:  '"Those  who  in- 
jured the  appellant  were  in  no  way  connected 
with  the  appellee ;  they  acted  upon  their  own 
volition,  and  carried  on  their  sport  for  their 
own  pleasure,  not  for  the  benefit  of  the  ap- 
pellee, nor  at  its  instance."  In  this  case,  of 
course,  if  the  contention  of  the  respondent 
is  correct — and  in  fact  there  seems  to  be  no 
denial  of  that  fact — the  party  who  was  driv- 
ing the  automobile  was  an  agent  of  the  city 
and  was  driving  the  automobile  as  an  agent 
of  the  city  and  was  driving  it  in  the  perform- 
ance of  his  duty  as  an  agent  of  the  city.  The 
next  case  cited  is  Davis  v.  Bangor,  42  Me. 
522,  where  A.  was  driving  his  horse  harness- 
ed to  a  chaise,  over  a  bridge,  the  horse  took 
fright  at  a  tree  on  a  wagon  which  was  stand- 
ing there  temporarily  in  charge  of  the  driver, 
ran  away,  overturned  the  chaise,  and  injured 
A.,  and  it  was  held  that  the  town  was  not 
liable  therefor  either  civilly  or  criminally — 
a  case  which  does  not  involve  in  any  way  the 
question  at  issue,  for  the  party  who  main- 
tained the  wagon  and  the  tree  was  a  stranger 
to  the  city.  A  reading  of  the  whole  case  con- 
vinces us  that  the  decision  does  not  in  any 
way  militate  against  the  doctrine  of  liability 
of  the  city,  in  such  a  case  as  the  one  under 
discussion.  In  Hfxon  v.  City  of  Lowell,  13 
Gray  (Mass.)  59,  the  court  held  that  a  city 
was  not  liable  for  an  injury  caused  to  a  foot 
passenger  on  a  sidewalk  which  the  city  is 
bound  to  keep  in  repair,  by  the  falling  of  an 
overhanging  mass  of  snow  and  ice  from  the 
roof  of  a  building  not  owned  by  the  city. 
Barber  v.  City  of  Roxbury,  11  Allen  (Mass.) 
318,  Is  a  case  where  a  rope  stretched  across 
a  highway  above  the  ground  and  attached  at 
each  end  to  objects  which  were  outside  of 
the  limits  of  the  highway  and  in  temporary 
use  was  held  not  to  be  a  defect  or  want  of 
repair  in  the  highway  for  which  a  city  would 
be  liable  to  a  traveler  who  received  an  injury 
by  coming  into  collision  with  it  while  it  was 
in  motion  from  human  agency.  This  case  Is 
somewhat  obscure;  but  we  think  it  is  rea- 
sonably evident  from  the  opinion  that  this 
human  agency  which  is  spoken  of  by  the 
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court  was  an  agency  entirely  outside  of  the 
authority  of  the  city.  Jones  v.  Williamsburg, 
97  Va.  722,  84  S.  E.  883,  47  L.  R.  A.  294, 
is  a  case  where  the  plaintiff  was  struck  and 
injured  by  a  bicycler  which  was  being,  ridden' 
upon  the  sidewalk  of  one  of  the  streets  of 
the  defendant  corporation,  and  brought  his 
action  to  recover  damages  against  the  city 
for  his  injury.  In  this  case,  as  in  the  others, 
the  party  who  was  the  cause  of  the  injury 
was  hot  claimed  to  be  an  agent  of  the  munic- 
ipality. 

There  are  cases,  though,  holding  that  there 
is  no  distinction  such  as  is  sought  to  be  ap- 
plied by  the  appellant.  Barney  Dumping- 
Boat  Co.  v.  Mayor,  etc,  of  New  York  (C.  C.) 
40  Fed.  50,  was  where  an  officer  of  the  city 
had  the  custody  of  a  tug,  and  in  the  negli- 
gent operation  of  the  tug,  in  the  performance 
of  his  duty  of  keeping  the  streets  cleaned  and 
removing  refuse,  injured  the  plaintiff.'  It 
was  held  that  the  officer  was  not  an  officer 
of  the  general  public,  but  of  the  city;  that 
his  duties,  unlike  those  of  the  departments 
of  health,  charities,  fire,  and  police,  which 
are  held  to  be  governmental  employments,  al- 
though performed  incidentally  in  the  interest 
of  the  public  health,  are  more  Immediately 
performed  in  the  interest  of  the  corporation 
itself;  and  that  the  city  was  responsible. 
The  same  doctrine  was  laid  down  in  Missano 
v.  Mayor,  etc.,  of  New  York,  160  N.  Y.  123, 
54  N.  E.  744.  This  action  was  brought  to  re- 
cover damages  for  the  death  of  a  child  who 
was  run  over  and  killed  by  a  horse  attached 
to  an  ash  cart  of  the  street  cleaning  depart- 
ment of  the  defendant,  a  case  which  cannot 
be  distinguished  in  Its  facts  from  the  case 
at  bar;  and  it  was  held  that  the  city  was 
liable  because  acting,  in  relation  to  the  care 
of  the  streets,  in  the  discharge  of  a  special 
power  granted  to  it  by  the  Legislature,  in 
the  exercise  of  which  it  Is  a  legal  individual 
as  distinguished  from  its  governmental  func- 
tions, where  its  acts  were  the  acts  of  a  sov- 
ereign. Shaw  v.  City  of  New  York,  83  App. 
Div.  212,  82  N.  Y.  Supp.  44,  was  another  case 
where  the  act  of  negligence  charged  was  that 
the  defendant's  servants  and  employes  in  a 
street  cleaning  department  carelessly  and 
negligently  drove  and  managed  a  horse  and 
wagon  which  was  in  the  custody  and  control 
of  defendant  and  in  pursuance  of  the  busi- 
ness of  defendant;  that,  by  reason  thereof, 
he  permitted  the  horse  to  remain  on  the 
street  without  being  guarded  or  tied,  where- 
by said  horse  ran  away,  and  said  horse  and 
wagon  struck  plaintiff's  wagon,  etc.,  and  the 
cause  of  action  was  sustained.  To  the  same 
effect  are:  City  of  Winona  v.  Botzet,  169 
Fed.  321,  94  C.  C.  A.  563,  23  L.  R.  A.  (N.  S.) 
204;  Workman  v.  Mayor,  etc.,  of  New  York 
(D.  C.)  63  Fed.  298;  Workman  v.  New  York 
City,  179  U.  S.  552,  21  Sup.  Ct  212,  45  L. 
Ed.  314.  There  is  an  attempt  upon  the  part 
of  the  appellant  in  his  reply  brief  to  distin- 
guish these  cases,  but  we  think  not  a  success- 


ful one.  They  laid  down  the  rule  contended 
for  by  the  respondent,  and  from  our  Investi- 
gations we  are  unable  to  ascertain  that  any 
court  has  sustained  the  distinction  which  is 
urged  by  the  appellant  This  was  an  act  of 
misfeasance  done  in  the  course  of  the  serv- 
ant's ordinary  employment  in  the  service  of 
his  master,  and  the  doctrine  of  respondeat 
superior  obtains. 

In  the  course  of  Its  charge  to  the  Jury,  the 
court  instructed  as  follows:  "(12)  Then,  in 
paragraph  5  of  the  complaint,  it  is  alleged 
that  they  filed  a  certain  claim  which  the  or- 
dinance and  charter  of  the  city  of  Seattle  re- 
quires to  be  filed  before  a  case  can  be  pros- 
ecuted in  our  courts,  but  without  objection, 
and  I  imagine  there  is  no  evidence  to  the 
contrary— which  has  been  admitted  in  here 
and  before  you  and  in  your  presence.  There 
has  been  put  a  copy  of  a  claim  which  shows 
that  in  regular  and  legal  form  the  claim  was 
in  truth  and  in  fact  presented,  but  it  was  of 
course  in  the  ordinary  formal  pleading  pa- 
pers denied,  but  you  need  not  waste  any  time 
upon  that."  This  instruction  is  assigned  as 
error;  the  contention  being  that  it  constitut- 
ed a  comment  upon  the  testimony  in  contra- 
vention of  section  16,  art.  4,  of  the  Constitu- 
tion, which  is  to  the  effect  that  Judges  shall 
not  charge- Juries  with  respect  to  matters  of 
facts,  nor  comment  thereon,  but  shall  declare 
the  law.  This  Instruction,  while  perhaps  a 
little  Irregular,  does  not  instruct  the  Jury 
with  reference  to  any  real  issue,  for,  while 
the  question  of  the  filing  of  the  claim  was 
made  an  Issue  under  the  pleadings,  It  was 
not  an  Issue  on  the  trial  of  the  cause,  and 
the  testimony  In  relation  to  the  filing  of  the 
claim  was  undisputed.  A  copy  of  the  claim 
was  Introduced  without  objection,  and  ap- 
pears in  the  record  here,  so  that  no  prejudice 
could  possibly  have  arisen  from  the  instruc- 
tion of  the  court  in  this  regard. 

It  Is  also  contended  that  the  court  erred 
In  allowing  respondent,  over  appellant's  ob- 
jection, to  testify  tnat  the  driver  of  the  au- 
tomobile told  him,  shortly  after  the  accident 
occurred,  that  he  was  superintendent  of 
streets;  that  the  automobile  belonged  to  the 
city;  and  that  he  was  at  the  time  going  to 
repair  the  defect  in  the  streets,  for  the  rea- 
son, as  alleged,  that  the  declaration  of  the 
agent  is  not  admissible  to  establish  his  agen- 
cy ;  and  it  is  said  that  no  other  evidence  was 
introduced  in  support  of  such  agency.  This 
statement  may  be  correct  so  far  as  the  plain- 
tiff's testimony  is  concerned,  and  that  is  prob- 
ably what  learned  counsel  means  to  state; 
but  it  is  not  necessary  to  discuss  the  legal 
point  involved  in  counsel's  objection  to  the 
admission  of  the  testimony  offered  by  it  in 
defense,  for  when  appellant's  witness,  the 
driver  of  the  automobile  above  referred  to, 
was  asked  in  chief  if  he  had  seen  the  re- 
spondent at  the  time  testified  to  by  the  re- 
spondent, he  said  he  had ;  and,  in  answer  to 
the  following  question,  "What,  if  anything. 
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did  you  say  there  at  the  time  relative  to  the 
matter  to  which  he  testified?"  be  answered 
as  follows:  "I  think  what  he  said  was  about 
right;  that  I  said  I  was  street  superintend- 
ent, and  I  was  sorry  the  accident  happened." 
Not  having  rested  on  his  motion  for  a  non- 
suit, and  having  supplied  the  legal  proof  of 
agency,  the  error  of  the  court,  if  any,  in  ad- 
mitting the  illegal  proof  of  agency,  was  cured. 
Dimuria  v.  Seattle  Transfer  Company,  50 
Wash.  633,  97  Pac.  657,  22  L.  R.  A.  (N.  S.) 
471. 

We  are  unable  to  find  any  reversible  error 
In  the  admission  or  rejection  of  testimony, 
or  in  the  giving  or  refusing  to  give  instruc- 
tions. 

The  questions  of  negligence  and  contribu- 
tory negligence  were  legally  submitted  to  the 
Jury,  and,  no  error  appearing,  the  Judgment 
is  affirmed. 

MOUNT,  PARKER,  GOSE,  and  MORRIS, 
JJ.,  concur. 


DOBBINS  v.  DEXTER  HORTON  &  CO. 
<Supreme  Court  of  Washington.    March  13, 

mi.) 

1.  Husband  and  Wife  (|  133*)— Wife's  Sep- 
arate Property— Evidence— Weight. 

Evidence  held  to  show  an  understanding 
between  husband  and  wife  that  the  wife's  earn- 
ings should  be  her  separate  property. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  §  133.*] 

2.  Husband  and  Wife  (|  126*)— Wife's  Sep- 
arate Property— Conversion. 

Property  acquired  through  a  wife's  sepa- 
rate earnings  becomes  her  separate  property. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  §§  459-464;  Dec  Dig.  § 
126.*] 

9.  Frauds,  Statute  of  (|  56*)— Interest  or 

Estate  in  Real  Property. 

An  agreement  between  husband  and  wife 
as  to  the  status  of  land  cannot  be  established 
by  oral  evidence. 

{Ed.  Note.— For  other  *  cases,  see  Frauds. 
Statute  of,  Cent.  Dig.  84,  85;  Dec.  Dig.  § 
56.*] 

4.  Husband  and  Wife  (§  255*)— Wife's  Sep- 
arate Estate— Property  Constituting. 
A  joint  mortgage  of  land  bought  by  the 
wife  with  ber  separate  property,  and  the  use 
•of  the  proceeds  to  pay  a  balance  due  on  the  price 
of  the  property  and  to  improve  it,  did  not  ren- 
der the  land  community  property,  where  the 
contract  for  the  purchase  was  made  before  mar- 
riage. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  $8  900-902;  Dec.  Dig.  § 
255.*] 

Department  1.  Appeal  from  Superior 
<3ourt,  King  County;  Mitchell  Gilliam,  Judge. 

Action  by  Eva  Ennls  Dobbins  against  Dex- 
ter Horton  &  Co.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Peters  &  Powell  and  Marion  Edwards,  for 
appellant    L.  H.  Wheeler,  for  respondent. 


PARKER,  J.  By  this  action  plaintiff  seeks 
to  have  her  title  to  real  property  quieted  as 
against  a  claim  of  lien  thereon,  made  by  the 
defendant  under  a  Judgment  rendered  in  its 
favor  in  the  superior  court  for  King  county 
against  her  husband  upon  a  community  debt 
The  question  presented  is  whether  or  not 
the  property  Involved  is  her  separate  prop- 
erty, and  as  such  free  from  the  Hen  of  this 
judgment  The  defendant  has  appealed  from 
a  decree  adjudging  the  property  to  be  plain- 
tiff's separate  property,  and  therefore  not 
subject  to  the  lien  of  the  judgment 

In  the  year  1895  respondent  entered  into 
a  contract  for  the  purchase  of  a  lot  in  Aber- 
deen, paying  a  portion  of  the  purchase  price 
in  cash.  She  had  been  engaged  in  teaching 
some  years  previous  to  that  time  and  had 
accumulated  about  $1,000.  In  June,  1896, 
she  was  married  to  D.  N.  Dobbins,  and  they 
have  ever  since  been  husband  and  wife.  A 
few  months  after  their  marriage  she  made 
final  payment  upon  the  lot  and  procured  a 
deed  therefor  in  compliance  with  her  con- 
tract About  this  time  she  borrowed  some 
money,  securing  it  by  a  mortgage  upon  the 
lot.  This  mortgage  and  the  note  accompany- 
ing it  were  executed  by  both  herself  and  hus- 
band. The  money  so  borrowed  by  her  she 
expended  in  the  construction  of  a  dwelling 
upon  the  lot,  and  probably  paid  a  small  bal- 
ance therefrom  upon  the  purchase  price  of 
the  lot.  This  debt  was  thereafter  paid  by 
her  in  monthly  payments  from  money  earned 
by  her  in  teaching,  covering  a  period  of  some 
four  years  following  her  marriage.  There 
was  practically  nothing  furnished  by  the 
husband  in  either  money  or  property  towards 
the  purchase  of  the  lot  or  the  making  of  the 
improvements  thereon.  He  did  furnish  a 
very  small  quantity  of  lumber,  but  we  re- 
gard that  of  no  consequence  in  determining 
the  question  of  his  community  interest  in 
the  property.  In  January,  1906,  she  sold  this 
property,  receiving  therefor  $1,783.35  after 
paying  expenses  incident  to  the  sale.  A  short 
time  before  she  received  the  money  upon 
this  sale  she  moved  to  Seattle  and  entered 
Into  a  contract  for  the  purchase  of  a  house 
and  lot  which  for  convenience  we  will  call 
the  Eighteenth  avenue  place.  She  was  to 
pay  therefor  $2,700  and  assume  a  $3,000 
mortgage  already  on  the  property.  The  hus- 
band had  nothing  whatever  to  do  with  this 
deal.  When  she  received  the  proceeds  of  the 
Aberdeen  property,  she  completed  the  pur- 
chase of  the  Eighteenth  avenue  place  by  pay- 
ing all  of  the  $2,700  in  cash,  save  about  $150, 
for  which  she  gave  her  personal  note.  The 
money  then' paid  by  her  in  addition  to  the 
proceeds  of  the  Aberdeen  property  was  from 
her  personal  earnings,  acquired  either  before 
or  after  marriage,  which  had  been  loaned 
by  her  in  the  meantime.  She  then  received 
a  deed  for  the  Eighteenth  avenue  place,  sub- 
ject to  the  $3,000  mortgage.   Thereafter  she 
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Bold  the  Eighteenth  avenue  place,  which  gale 
netted  her  about  $5,Q00;  the  purchaser  as- 
suming the  mortgage  thereon.  Thereafter 
she  purchased  the  property  here  Involved, 
paying  therefor  $1,700  In  cash  and  assuming 
a  $3,000  mortgage  thereon.  This  mortgage 
is  still  unpaid.  Her  husband  had  nothing 
whatever  to  do  with  this  deal.  The  evidence 
convinces  us  that  the  husband  has  never 
made  any  material  contributions  towards  the 
acquisition  of  any  of  these  properties,  and 
that  all  of  them  were  acquired  by  respondent 
as  the  product  of  her  personal  earnings. 
Respondent  claims  that  there  was  an  agree- 
ment between  herself  and  husband  existing 
at  all  times  since  their  marriage,  to  the  effect 
that  the  personal  earnings  should  be  her 
separate  property.  She  testified  relative  to 
this  understanding  as  follows:  "Q.  Have 
you  talked  with  your  husband  something 
about  this  being  your  separate  funds,  this 
money  that  you  received  from  teaching?  A. 
Yes,  sir.  Q.  What  has  been  said  by  him 
in  relation  to  that — that  particular  matter — 
of  whether  those  funds  should  be  your  sep- 
arate funds,  or  otherwise?  A.  There  has 
never  been  any  disagreement  about  it.  It 
has  always  been  conceded  by  Mr.  Dobbins 
that  it  Is  my  property;  and  my  money  is 
my  own  to  do  what  I  chose  with  it  Q.  That 
this  money  that  you  got  from  teaching  Is 
your  separate  funds?  A.  Yes,  sir.  •  •  • 
Q.  Now,  as  a  matter  of  fact,  there  has  never 
been  any  formal  discussion  between  you  as 
to  who  should  control  any  moneys  or  any 
properties?  A.  Yes,  sir;  certainly.  We  have 
never  had  any  written  contract;  but  certain- 
ly I  control  my  own  money.  He  has  never — 
Q.  He  has  never  asked  for  leave  to  control 
it,  has  he?  A.  Never.  Q.  It  has  just  gone 
along  as  a  matter  of  course  that  you  received 
the  income?  A.  He  has  frequently  said  that 
It  was  mine  to  do  what  I  pleased  with  it" 
It  would  hardly  be  correct  to  say  that  the 
personal  earnings  of  respondent  were  accum- 
ulated while  she  was  living  separate  from 
her  husband,  so  as  to  render  them  separate 
property  under  section  5920,  Rem.  &  Bal.  Code, 
though,  for  the  purpose  of  throwing  light 
on  the  understanding  of  the  parties  as  to 
such  earnings  being  her  separate  property, 
it  is  worthy  of  note  that  the  evidence  shows 
that  they  were  separated  during  a  large  part 
of  the  time  she  was  earning  the  money  as  a 
teacher,  after  marriage,  which  was  applied 
in  payment  of  the  mortgage  upon  the  Aber- 
deen property.  This  separation  was  not  be- 
cause of  disagreement  between  them,  but 
evidently  for  business  reasons.  During  this 
separation  she  continued  to  live  on  the  Aber- 
deen property,  while  he  was  absent  at  Seattle 
and  employed  there.  At  all  times  since  the 
marriage  she  has  managed  her  business  af- 
fairs, so  far  as  her  separate  earnings  and  the 
acquisition  of  these  properties  is  concerned, 
as  if  she  was  an  unmarried  woman,  all  with- 
out any  control  whatever  by  her  husband. 
It  seems  to  us  that  these  facta  are  auffl- 
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dent  to  show  such  an  agreement  between 
respondent  and  her  husband  as  resulted  in 
all  of  her  personal  earnings  after  marriage 
becoming  her  separate  property.  It  Is  true 
that  if  we  look  in  this  evidence  for  some 
such  specific  agreement  at  some  specific  time, 
'we  may  not  be  able  to  find  it  in  clear  and 
formal  language;  but  taking  her  testimony 
as  to  the  general  understanding  between  her- 
self and  husband,  In  contradiction  of  which 
there  is  not  a  syllable  of  evidence,  and  the 
fact  of  the  management  of  her  earnings  and 
the  property  acquired  thereby  without  the 
slightest  control  of  or  Interference  by  her 
husband,  we  cannot  escape  the  conclusion 
that  It  was  at  all  times  since  their  marriage 
well  understood  by  both  of  them  that  her 
earnings  were  to  be  her  separate  property. 
Yake  v.  Pugh,  13  Wash.  79,  42  Pac.  528,  52 
Am.  St  Rep.  17;  Corbett  v.  Sloan,  52  Wash. 
1,  99  Pac.  1025.  This  being  true,  of  course 
the  property  acquired  through  her  separate 
earnings  also  became  her  separate  property. 
This  Is  not  a  case  of  seeking  to  establish  an 
agreement  between  a  husband  and  wife  as 
to  the  status  of  real  property.  Such  an 
agreement,  of  course,  could  not  be  estab-  * 
lished  by  oral  evidence.  Graves  v.  Graves, 
48  Wash.  665,  94  Pac.  481.  This  real  prop- 
erty did  not  become  separate  property  be- 
cause of  any  agreement  as  to  its  status,  but 
because  it  Is  the  product  of  the  wife's  sep- 
arate earnings,  which  had  become  her  sep- 
arate property  by  agreement  with  her  hus- 
band. 

It  Is  contended  that  the  execution  of  the 
note  and  mortgage  upon  the  Aberdeen  prop- 
erty by  both  the  husband  and  wife,  and  the 
use  of  the  proceeds  of  that  loan  to  pay  a 
balance  due  upon  the  purchase  price  of  that 
property  and  to  improve  the  same  by  build- 
ing a  dwelling  thereon,  rendered  it  commu- 
nity property.  The  case  of  Hemtz  v.  Brown, 
46  Wash.  387,  90  Pac.  211,  123  Am.  St  Rep. 
937,  may  seem  to  lend  support  to  this  view. 
We  think,  however,  that  case  is  distinguish- 
able from  this.  In  that  case  the  contract 
for  the  purchase  of  the  land  was  made  aft- 
er marriage ;  while  in  this  case  it  was  made 
before  marriage.  In  that  case  the  contract 
was  made  presumably  In  the  interests  of  the 
community;  while  the  contract  in  this  case, 
of  course,  was  not  so  made,  because  there 
was  then  no  community.  In  that  case  we 
are  to  presume  that  the  community  paid  the 
loan  which  produced  the  money  to  pay  for 
the  land,  and  hence  the  community  did  actu- 
ally contribute  to  the  purchase  price;  while 
In  this  case  the  community  did  not  so  con- 
tribute, but  the  whole  of  the  loan  was  actu- 
ally paid  from  the  separate  funds  of  the 
wife.  In  that  case  the  community  actually  » 
assisted  in  carrying  out  a  contract  for  the 
purchase  of  land  entered  into  after  marriage; 
while  in  this  case  the  husband  only  joined 
in  the  execution  of  a  note  and  mortgage, 
thereby  assisting  in  the  carrying  out  of  the 
contract  for  the  purchase  of  the  Aberdeen 
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property,  which  contract  had  been  made  be- 
fore marriage,  and  to  the  payment  of  which 
loan  neither  the  husband  nor  the  community 
ever  contributed  anything.  We  think  It  can 
be  said  In  this  case  that  the  wife's  separate 
funds  actually  produced  all  of  these  proper; 
ties,  notwithstanding  there  may  possibly  be 
a  technical  sense  In  which  it  could  be  said 
the  loan  evidenced  by  the  note  and  mortgage 
executed  by  both  husband  and  wife  contrib- 
uted to  the  acquisition  of  the  Aberdeen 
property.  We  treat  the  question  as  though 
■no  rights  were  here  Involved,  except  those 
of  the  husband  and  wife,  so  far  as  that  prop- 
erty Is  concerned,  since  appellant's  rights 
did  not  arise  until  years  afterwards.  We 
are  of  the  opinion  that  the  husband  acquired 
no  interest  in  that  property. 

It  may  be  said  that  the  assumption  by  re- 
spondent of  the  mortgage  on  the  Eighteenth 
avenue  place,  and  the  assumption  of  the 
mortgage  upon  the  property  here  Involved, 
had  the  effect  of  creating  a  community  obli- 
gation in  the  acquisition  of  those  properties. 
We  think  such  is  not  the  case  in  view  of 
the  evidence  showing  that  those  transactions 
were  consummated  as  a  part  of  the  manage- 
ment of  her  separate  property.  United 
States  Fid.  &  Guar.  Co.  v.  Lee,  58  Wash.  16, 
20,  107  Pac.  870. 

We  conclude  that  the  decree  should  be 
affirmed.   It  is  so  ordered. 

DUNBAR,  C.  J.,  and  MOUNT  and  MOR- 
RIS, J  J.,  concur. 


WISNER  v.  RICHARDS. 
(Supreme  Court  of  Washington.    March  13, 
1911.) 

1.  Landlord  and  Tenant  (|  109*)— Termina- 
tion of  Tenancy— Right  of  Landlord. 

Where  a  lease  for  a  fixed  term  stipulated 
that  the  tenant  would  vacate  the  premises  on 
80  days'  notice  for  a  bonus,  and  the  landlord 
gave  a  notice  to  vacate  on  a  designated  date 
before  the  expiration  of  the  term,  he  thereby 
terminated  the  tenancy  and  bound  himself  to 
pay  the  bonus,  though  he  notified  the  tenant 
while  in  possession  that  the  notice  was  given 
by  mistake,  and  that  he  might  remain  until  the 
end  of  the  term. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  i  351 ;  Dec.  Dig.  f  109.*] 

2.  Landlord  and  Tenant  (f  109*)— Termina- 
tion of  Tenancy— Right  of  Landlord. 

A  lease  for  a  fixed  term  stipulating  that  the 
tenant  will  vacate  the  premises  on  30  days'  no- 
tice for  a  cash  bonus  does  not  require  the  land- 
lord to  tender  the  bonus  with  his  notice  to  va- 
cate, but  where  the  notice  is  given  the  tenant 
may  surrender  the  premises  without  demanding 
the  bonus  in  advance,  and  where  he  does  so 
be  may  sue  the  landlord  for  the  bonus. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  f  351 ;  Dec.  Dig.  f  109.*] 

Fuller-ton,  J.,  dissenting. 

Department  1.  Appeal  from  Superior 
Court,  King  County;  John  F.  Main,  Judge. 


Action  by  L.  B.  Wlsner  against  Charles 
F.  Richards.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Peters  &  Powell,  for  appellant  William  R. 
Bell,  for  respondent 

PARKER,  J.  The  plaintiff  seeks  to  re- 
cover $300  as  a  bonus  claimed  to  be  due  her 
from  the  defendant  upon  the  surrender  of 
leased  premises  before  the  expiration  of  the 
term  stipulated  in  the  lease.  Judgment  was 
rendered  in  her  favor  upon  the  pleadings, 
and  the  defendant  has  appealed. 

The  facts  appearing  in  the  complaint  are 
briefly  these:  On  December  81,  1908,  ap- 
pellant leased  to  respondent  a  residence  in 
Seattle  at  $100  per  month,  payable  monthly 
in  advance  for  the  term  of  nine  months  from 
January  1,  1909.  By  the  terms  of  the  lease 
respondent  agreed,  among  other  things,  "to 
vacate  the  house  at  thirty  days'  notice  for 
a  cash  bonus  of  $300."  She  entered  into 
possession  and  continued  to  occupy  the  house 
until  September  1,  1909,  being  one  month  less 
than  the  full  term.  On  August  2,  1909,  ap- 
pellant gave  to  respondent  written  notice  as 
follows:  "Harper,  Wash.,  Aug.  2-09.  Mrs. 
L.  B.  Wlsner— Dear  Madam :  The  lease  you 
have  on  my  house  at  1713  Belmont  Ave.  ex- 
pires Sept.  1st  You  will  make  arrange- 
ments to  vacate  at  that  time.  I  will  be  there 
on  above  date.  Respy.,  Chas.  F.  Richards." 
Relying  upon  this  notice  and  the  terms  of 
the  lease,  respondent  vacated  the  house  on 
September  1st  She  prayed  for  Judgment 
against  appellant  for  the  bonus  of  $300  speci- 
fied in  the  lease.  The  appellant  admits  the 
making  of  the  lease  contract  and  the  giving 
of  the  notice  as  alleged  by  respondent  and 
as  an  affirmative  defense  alleges  that  the 
notice  was  given  "under  a  mistake  of  the  de- 
fendant In  this,  that  he  was  under  the  Im- 
pression at  the  time  of  sending  such  notice 
that  the  nine  months  of  the  lease  expired 
with  the  1st  day  of  September,  1909,  and 
not  with  the  last  day  of  September,  1909: 
that  prior  to  the  1st  day  of  September,  1909. 
and  while  the  plaintiff  was  still  in  possession 
of  said  premises,  the  defendant  then  dis- 
covering his  mistake  notified  the  plaintiff 
thereof  and  that  she  might  remain  in  the 
premises  until  the  end  of  the  lease;  that  is. 
until  the  end  of  September,  1909."  The 
pleadings  being  in  this  condition,  respondent 
moved  for  judgment  thereon  according  to  the 
prayer  of  her  complaint  which  motion  was 
granted. 

It  is  contended  in  behalf  of  appellant  that 
when  he  notified  respondent  of  his  mistake, 
and  of  his  waiver  of  his  notice  to  quit  while 
she  was  still  in  possession  of  the  house,  the 
notice  thereby  became  ineffectual  for  any 
purpose.  There  would  be  merit  in  this  con- 
tention, if  appellant's  right  to  have  the  ten- 
ancy continued  under  the  lease  depended  en- 


'For  otner  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  *  Am.. Dig.  Key  Mo.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


Wash.)      EATON  V.  GENERAL  COMPRESSED  AIR  &  VACUUM  MACH.  CO.  1091 


tlrely  upon  his  waiver  of  his  notice  to  quit ; 
but  we  think  such  Is  not  the  law.  The  effect 
of  such  a  notice  upon  the  tenancy  cannot  be 
changed  at  the  will  of  one  of  the  parties 
alone.  Unless  both  the  landlord  and  tenant 
agree,  after  the  giving  of  such  notice,  that  it 
■hall  be  Ineffectual  to  terminate  the  tenancy 
It  will  not  cease  to  have  such  effect ;  provid- 
ed, of  course,  the  landlord  Is  entitled  to  ter- 
minate the  tenancy  by  such  a  notice,  as  he 
clearly  was  so  entitled  in  this  case.  In  1 
Wood's  Landlord  and  Tenant  (2d  Ed.)  8  44,  the 
rule  is  stated  thus:  "When  a  valid  notice  to 
quit  Is  given  by  landlord  or  tenant,  the  par- 
ty to  whom  it  is  given  is  entitled  to  count 
upon  it,  and  it  cannot  be  withdrawn  without 
the  consent  of  both  parties.''  24  Cyc.  1334; 
Western  Union  Tel.  Co.  v.  Pa.  R.  Co.  (C.  O.) 
120  Fed.  362,  885;  In  re  Magee  &  Smith,  10 
Manitoba,  p.  1. 

It  is  dear  under  the  express  terms  of  this 
lease  that  appellant  had  an  option  to  ter- 
minate the  tenancy  in  this  manner,  render- 
ing himself  liable  to  pay  the  bonus,  and  when 
he  gave  to  respondent  the  notice  to  quit  she 
was  at  that  instant  bound  by  the  notice.  It 
would  not  do  to  say  that  the  landlord  could 
thereafter  make  this  notice  Ineffectual  or 
not  as  he  might  choose,  according  to  what 
was  in  his  own  mind,  and  not  communicated 
to  respondent  at  the  time  of  giving  the  no- 
tice. If  she  was  bound  by  the  notice,  as  of 
course  she  was  by  the  express  provisions  of 
the  lease,  it  necessarily  follows  that  he  was 
also  bound,  and  neither  could  be  released 
from  this  mutual  obligation,  unless  both 
thereafter  so  agreed.  The  tenancy  having 
been  terminated  at  the  election  of  the  appel- 
lant before  the  expiration  of  the  term  agreed 
upon,  he  became  liable  to  pay  the  bonus. 

Learned  counsel  for  appellant  argue  that 
this  situation  presents  a  question  of  forfei- 
ture; and  that  therefore  we  are  to  be  in- 
fluenced by  the  apparent  hardship  and  un- 
fairness of  enforcing  the  contract  strictly  ac- 
cording to  its  terms.  We  are  quite  unable 
to  see  any  element  of  forfeiture  involved. 
Respondent  is  not  entitled  to  the  $300,  be- 
cause appellant  has  forfeited  It  to  her  under 
the  terms  of  the  contract,  but  because  he  has 
agreed  to  pay  her  that  sum  for  a  surrender 
of  the  unexpired  term  at  any  time  he  may 
elect  during  the  term,  and  she  has  agreed  to 
give  him  that  option. 

It  may  be  suggested  that  the  fact  that  ap- 
pellant did  not  ttader  the  $300  with  his  no- 
tice to  quit  rendered  it  ineffectual  to  termi- 
nate the  tenancy;  but  the  bonus  was  not  due 
at  the  time  of  giving  the  notice.  Respondent 
could  not  enforce  payment  of  the  bonus  un- 
til she  surrendered  the  premises.  When  the 
notice  was  given  she  had  a  right  to  presume 
that  the  bonus  would  be  paid  at  the  proper 
time.  We  do  not  think  appellant  can  com- 
plain, because  she  surrendered  the  premises 


without  demanding  payment  of  the  bonus  in 
advance  thereof.   The  notice  created  his  ob- 
ligation to  pay  it,  and  she  had  the  right  to 
rely  upon  that  obligation. 
The  judgment  is  affirmed. 

DUNBAR,  C  J.,  and  MOUNT,  J.,  concur. 
FULLERTON,  J.,  dissents. 


EATON  v.  GENERAL  COMPRESSED  AIR 
&  VACUUM  MACHINERY  CO. 

(Supreme  Court  of  Washington.  March  10, 
1911.) 

1.  Pleading  (§  236*)— Amendment— Discre- 
tion of  Court. 

In  an  action  for  breach  of  a  contract  to 
install  machinery  sold  by  defendant,  the  latter 
admitted  the  contract  and  denied  that  plaintiff 
was  ready  and  able  to  complete  such  installa- 
tion, and  alleged  that  plaintiff  represented  that 
he  was  a  competent  engineer,  but  that  he  pro- 
ceeded so  negligently  with  the  work  that  defend- 
ant was  obliged  to  have  the  machinery  installed 
by  others.  The  action  came  to  trial  after  it 
had  been  pending  for  several  months,  and  after 
the  jury  nad  been  impaneled  counsel  for  de- 
fendant stated  that  defendant  was  a  nonresident 
of  the  state,  that  he  had  been  misinformed  by 
an  agent  of  defendant  as  to  the  facts  pleaded, 
that  depositions  of  the  defendant's  officers  had 
been  taken  which  had  arrived  only  the  day 
before,  and  that  such  depositions  denied  the 
contract,  and  counsel  asked  leave  to  amend  the 
answer  by  filing  a  general  denial  Held,  that 
the  court  did  not  abuse  its  discretion  in  refus- 
ing to  allow  the  amendment. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  g  601 ;  Dec.  Dig.  |  236.*] 

2.  Pleading  (|  387*)— Variance. 

That  plaintiff  asked  leave  to  amend  bis 
complaint  to  conform  to  the  proof  does  not  it- 
self show  a  variance. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  ||  1300-1304;  Dec.  big.  §  387.*] 

3.  Contracts  (|  852*)— Actions  for  Breach 
— Question  for  Jury. 

In  an  action  for  breach  of  contract  by  the 
manufacturer  of  a  vacuum  cleaning  plant,  to 
allow  plaintiff  to  install  the  plant  and  allow 
him  as  compensation  the  difference  between  the 
contract  price  of  the  plant  and  the  gross  fac- 
tory price,  with  freight  and  shipping  charges 
and  installation  expenses,  evidence  held  insuffi- 
cient to  necessitate  submitting  to  the  jury  the 
question  of  the  cost  of  installing  the  plant. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  ||  1824-1828;  Dec.  Dig.  §  852.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  George  A.  Joiner, 
Judge. 

Action  by  Robert  A.  Eaton  against  the  Gen- 
eral Compressed  Air  &  Vacuum  Machinery 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Peters  &  Powell,  for  appellant.  Hamlin, 
Meier  &  Phillips,  for  respondent 

MOUNT,  J.  Plaintiff  brought  this  action 
against  the  defendant  to  recover  upon  two 
alleged  causes  of  action.  For  the  first  cause 
the  plaintiff  alleged  that  he  entered  into  a 
written  contract  with  the  defendant,  by 
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which  defendant  agreed  to  pay  him  10  per 
cent  of  all  business  which  he  might  secure 
for  defendant;  that  he  secured  a  contract 
for  defendant  to  install  one  of  its  vacuum 
cleaning  plants  in  the  New  York  Block,  in 
the  city  of  Seattle,  for  the  price  of  $2,723, 
which  plant  was  Installed  in  said  building, 
and  that  his  commission  thereon  amounted 
to  $272.50.  For  a  second  cause  of  action 
plaintiff  alleged  that  he  entered  into  a  parol 
contract  with  defendant  to  install  the  said 
vacuum  cleaning  plant  in  the  New  Tork 
Block,  and  as  compensation  therefor  was 
to  receive  the  difference  between  the  con- 
tract price  and  the  gross  factory  price,  with 
freight  and  shipping  charges  and  all  ex- 
penses of  installation  upon  the  premises  of 
the  purchaser;  that  the  contract  price  was 
$2,725,  and  the  gross  factory  price  was 
$1,872.50 ;  that  the  reasonable  cost  of  trans- 
portation, installation,  etc.,  was  $425,  leav- 
ing the  sum  of  $427.50  for  the  plaintiff's 
profit  He  further  alleges  that  he  under- 
took to  install  the  plant  as  agreed,  but  that 
defendant  thereafter  wrongfully  interfered 
and  prohibited  him  from  completing  the 
work  which  he  was  ready,  able,  and  willing 
to  do,  and  that  defendant  thereby  became 
indebted  to  him  in  the  sum  of  $427.50;  and 
demanded  Judgment  upon  the  first  cause  of 
action  for  $272.50,  with  interest  from  March 
14,  1909,  and  upon  the  second  cause  for 
$427.50,  with  interest  from  August  7,  1909. 
For  answer  to  the  complaint  the  defendant 
denied  the  allegations  of  the  first  cause  of 
action.  Defendant  admitted  the  contract 
alleged  in  the  second  cause  of  action,  and 
admitted  that  it  superseded  and  set  aside 
the  plaintiff  from  the  work  and  employed 
other  workmen  to  Install  the  plant;  and 
denied  that  the  plaintiff  was  ready,  able, 
or  willing  to  complete  such  installation, 
but  alleged  that  the  plaintiff  failed,  neglect- 
ed, and  refused  to  properly  or  effectually 
install  the  plant;  and  denied  any  indebted- 
ness to  the  plaintiff  on  account  of  such  in- 
stallation. As  a  further  and  affirmative 
defense,  the  defendant  alleged  that  upon 
the  representation  of  the  plaintiff  that  he 
was  a  competent  engineer,  the  defendant 
employed  him  to  superintend  the  installa- 
tion of  the  said  plant  which  he  undertook 
to  do;  but  that  he  proceeded  so  carelesbiy 
and  negligently  with  such  work,  and  was 
so  incapable  of  doing  the  work,  that  defend- 
ant was  required  to  go  to  much  expense  to 
secure  the  proper  installation  and  supervi- 
sion thereof  by  others,  to  its  damage  in  the 
sum  of  $500.  These  affirmative  allegations 
were  denied  by  the  plaintiff.  Upon  these 
Issues  the  case  came  on  for  trial.  After  a 
jury  had  been  impaneled,  counsel  for  the 
defendant  asked  leave  of  the  court  to  amend 
its  answer  to  the  second  cause  of  action  by 
filing  a  general  denial  thereof.  Counsel 
stated  that  the  defendant  was  a  nonresident 
of  the  state ;  that  he  had  been  misinformed 
by  an  agent  of  the  defendant  as  to  the  facts 


pleaded;  that  depositions  of  the  officers  of 
the  defendant  had  been  taken,  which  deposi- 
tions had  arrived  only  the  day  before;  and 
that  such  depositions,  instead  of  admitting 
the  contract  to  install  the  cleaning  plant 
denied  the  same.  Counsel  offered  to  pay  the 
costs  of  a  continuance,  to  which  plaintiff 
objected,  and  the  court  refused  the  request 

Appellant  now  argues  that  the  court  abus- 
ed Its  discretion  in  this  ruling.  The  action 
had  been  pending  for  several  months,  the 
case  had  been  regularly  set  down  for  trial, 
and  the  jury  had  been  impaneled  to  try  the 
case.  We  are  of  the  opinion  that  the  court 
did  not  abuse  its  discretion  In  refusing  to 
change  the  issues  at  that  time  under  the 
circumstances  stated. 

At  the  close  of  all  the  evidence  In  the  case 
the  trial  court  refused  defendant's  motion 
for  a  nonsuit  and  directed  a  verdict  for  the 
plaintiff  in  the  sum  of  $711.81.  Appellant 
argues  that  the  motion  for  a  nonsuit  as  to 
the  first  cause  of  action  should  have  been 
granted,  for  the  reason  that  the  complaint 
alleged  a  contract  for  the  payment  of  "10 
per  cent  on  any  business  which  the  plaintiff 
might  secure  for  the  defendant"  while  the 
proof  shows  a  contract  for  "a  commission 
of  10  per  cent  to  you  on  all  goods  of  our 
manufacture,"  and  that  there  was  a  fatal 
variance,  which  amounted  to  a  failure  of 
proof.  There  is  no  merit  in  this  contention. 
The  contract  was  made  by  letters  passing 
between  the  parties.  In  one  of  these  letters 
from  defendant  to  plaintiff,  it  Is  stated: 
"We  will  pay  you  10  per  cent  on  whatever 
business  you  do  for  us."  In  a  subsequent 
letter  defendant  said  to  plaintiff:  "The  usual 
commission  of  10  per  cent  to  you  on  all 
goods  of  our  manufacture."  The  plaintiff 
made  objections  to  this  last  statement  and 
In  reply  the  defendant  said:  "We  will  pay 
you  10  per  cent  on  any  business  you  secure 
for  us,  which  means  10  per  cent  on  goods 
of  our  own  manufacture,  but  you  may  rest 
assured  that  in  plants  up  to  six-sweeper 
capacity,  we  manufacture  everything  except 
motor  and  hose."  It  was  conceded  that  the 
plant  In  question  was  of  five-sweeper  capac- 
ity, and  no  motor,  was  used.  The  hose  was 
of  little  importance,  and  the  cost  thereof 
was  apparently  deducted  by  the  court  It 
is  apparent  that  the  contract  was  proved  sub- 
stantially as  alleged.  The  fact  that  the 
plaintiff  asked  leave  to  amend  his  complaint 
to  conform  to  the  proof  la  of  no  importance 
to  show  a  variance.  He  no  doubt  did  so  to 
avoid  the  question  raised. 

Appellant  argues  that  upon  the  second 
cause  of  action,  there  was  a  conflict  of  evi- 
dence upon  the  cost  of  installing  the  plant 
and  therefore  that  question  should  have  been 
submitted  to  the  jury.  But  there  appears  to 
be  no  substantial  conflict  therein.  The  evi- 
dence offered  by  the  defendant  showed  that 
the  cost  of  Installing  the  plant  was  $205  for 
labor,  $172.89  for  freight  charges,  $31.85  for 
expressage,  $25  for  painting,  making  a  to- 
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tal  of  $434.74,  which,  added  to  the  estimat- 
ed factory  price,  makes  the  total  cost  of 
$2,307.24,  which,  deducted  from  the  contract 
price— $2,725— leaves  a  balance  of  $417.76, 
which  would  have  been  the  plaintiff's  profit 
This  is  substantially  the  sum  allowed  by 
the  court  It  is  true,  the  defendant  testified 
that  It  let  a  contract  for  $450  for  installing 
the  plant  But  the  contract  included  the 
contractor's  profit,  which  justly  belonged  to 
the  plaintiff.  The  court  properly  refused  to 
consider  the  cost  of  valves,  pipes,  etc.,  be- 
cause those  things  clearly  were  a  part  of  the 
plant  which  the  defendant  was  required  to 
furnish. 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  is  therefore  affirmed. 

DUNBAR,  0.  J.,  and  PARKER,  GOSE, 
and  MORRIS,  JJ.,  concur. 


CART  v.  SPARKMAN  &  McLEAN  CO.  et  al. 

(Supreme  Court  of  Washington.    March  8, 
1911.) 

1.  MA8RB  AND  SERVANT  (I  318*)— INDEPEND- 
ENT CONTB  ACTOR — WHO  IB. 

A  contractor  to  construct  a  building,  who 
has  fnll  charge  of  the  work,  furnishing  labor 
and  materials,  and  who  has  the  exclusive  pos- 
session, save  the  right  of  the  owner  to  come 
on  the  premises  to  ascertain  whether  the  con- 
tract is  complied  with,  is  an  independent  con- 
tractor, for  whose  negligence  in  leaving  an 
unguarded  opening  in  the  sidewalk  into  which 
plaintiff  fell  the  owner  is  not  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  If  1267-1268;  Dec.  Dig. 
818.*] 

2.  Masteb  and  Servant  (§  820*)— Independ- 
ent Contractor — Liability  of  Master. 
An  owner  employing  an  independent  con- 
tractor  to  construct  a  building  according  to 
plans  calling  for  a  building  flush  with  the  side- 
walk, and  a  basement  window,  is  not  liable  for 
injuries  to  a  pedestrian  falling  into  the  base- 
ment through  an  unguarded  opening  left  for 
the  window,  since  the  accident  results  from  the 
failure  to  guard  the  opening,  which  is  a  mere 
matter  of  detail  not  affecting  the  owner,  and  . 
since  the  ordinary  method  of  doing  the  work 
does  not  create  a  nuisance,  defined  t>y  Rem.  & 
Bal.  Code,  |  8300,  as  the  unlawful  doing  of  an 
act  or  omitting  to  perform  a  duty  which  ren- 
ders dangerous  for  passage  any  street 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f  1261 ;  Dec.  Dig.  §  320.*] 

Chadwick,  J.,  dissenting. 

Department  2.  Appeal  from  Superior  Court 
King  County;  R.  B.  Albertson,  Judge. 

Action  by  W.  S.  Cary,  as  guardian  ad 
litem  of  Leila  Cary,  a  minor,  against  the 
Sparkman  &  McLean  Company  and  another. 
From  a  Judgment  for  plaintiff  against  the 
defendant  named,  it  appeals.  Reversed  and 
remanded. 

William  W.  Wilshire,  for  appellant  Bra- 
dy A  Rummena  and  Leroy  V.  New  comb,  for 
respondent 


MORRIS,  J.    Appeal  from  a  Judgment 
awarding  damages  for  personal  injuries.  Ap- 
pellant Is  the  owner  of  property  in  Seattle, 
situate  on  -the  west  side  of  Fifth  avenue  be- 
tween Union  and  Pike  streets,  and  in  Au- 
gust 1008,  let  a  contract  to  defendant  Can- 
non for  the  erection  of  a  six-story  building 
upon  the  lot  which  building  is  now  known  as 
the  Hotel  Metropole.    Cannon  immediately 
entered  into  possession  of  the  property  and 
commenced  the  construction  of  the  building 
under  his  contract  whereby  he  obligated 
himself  to  provide  all  the  materials,  furnish 
all  the  labor,  construct  the  building  accord- 
ing to  certain  plans  and  specifications,  and 
to  deliver  the  building  when  fully  construct- 
ed and  completed  to  appellant    Under  the 
contract  appellant  reserved  no  power  of  con- 
trol over  the  contractor  in  the  construction 
of  the  building,  other  than  the  right  of  such 
general  supervision  as  might  be  necessary  In 
seeing  that  the  building  was  constructed  in 
accordance  with  the  plans  and  specifications. 
On  the  evening  of  January  16,  1000,  while 
the  building  was  in  process  of  construction, 
the  minor  respondent  was  walking  up  Union 
street  when,  discovering  that  her  skirt  was 
unfastened,  she  turned  north  on  Fifth  ave- 
nue, seeking  a  convenient  place  where  she 
might  arrange  her  clothing  free  from  ob- 
servation.   The  darkest  part  of  the  street 
would  be  at  a  point  midway  between  Union 
and  Pike  streets  and  in  front  of  this  un- 
completed structure.    Reaching 'such  point 
she  stepped  back  for  the  purpose  of  getting 
more  completely  in  the  shadow  of  the  build- 
ing, and  fell  into  the  basement  through  an 
unguarded  opening  that  had  been  left  for 
the  purpose  of  putting  in  a  window  to  ad- 
mit light  and  air  into  the  basement,  and 
received  the  injuries  complained  of.  The 
building  was  built  flush  up  to  the  property 
line,  and  the  opening  through  which  respond- 
ent fell  was  on  a  level  with,  and  extended 
up  to.  the  inner  line  of  the  sidewalk.  The 
contractor,  although  made  a  party  defend- 
ant was  not  served,  so  that  the  case  pro- 
ceeded against  appellant  alone,  upon  a  gen- 
eral charge  of  negligence  in  permitting  the 
opening  along  the  inner  edge  of  the  sidewalk 
to  remain  unguarded.  The  defense  was  that 
the  negligence  complained  of  was  that  of 
the  contractor  alone;  appellant  setting  forth 
in  detail  the  general  facts  heretofore  refer- 
red to,  In  regard  to  its  ownership  of  the  lot 
the  making  of  the  contract  the  exclusive 
possession  of  the  property  by  Cannon  under 
the  contract  his  construction  of  the  build- 
ing according  to  plans  and  specifications, 
and  his  full  charge  of  the  construction,  ex- 
cept in  so  far  as  appellant  reserved  the 
right  to  insist  upon  a  full  compliance  with 
the  contract   In  other  words,  It  sought  to 
escape  liability  upon  the  ground  that  Cannon 
was  an  Independent  contractor.  Appellant 
sought  to  have  the  trial  court  so  rule  upon 
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motion  for  Judgment,  request  for  instruc- 
tions, and  in  moving  for  a  new  trial,  and 
the  only  error  that  need  be  discussed  by 
us  is  the  refusal  of  the  court  below  to  so 
hold,  since  our  holding  upon  such  question 
will  dispose  of  the  whole  case.  We  must, 
therefore,  first  determine  if  Cannon  was  an 
independent  contractor. 

This  relation  is  defined  in  Engler  v.  Seat- 
tle, 40  Wash.  72,  82  Pac  138,  quoting  from 
16  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  187, 
and  cases  cited,  as:  "Generally  speaking,  an 
Independent  contractor  is  one  who,  in  ren- 
dering services,  exercises  an  independent  em- 
ployment or  occupation,  and  represents  his 
employer  only  as  to  the  results  of  his  work, 
and  not  as  to  the  means  whereby  it  is  to 
be  accomplished.  The  word  'results,'  how- 
ever, is  used  in  this  connection  in  the  sense 
of  a  production  or  product  of  some  sort,  and 
not  of  service.  A  reservation  by  the  em- 
ployer of  the  right  by  himself  or  his  agent 
to  supervise  the  work  for  the  purpose  mere- 
ly of  determining  whether  it  is  being  done 
in  conformity  to  the  contract  does  not  affect 
the  Independence  of  the  relation."  The  case 
further  cites  Casement  v.  Brown,  148  U.  S. 
615,  13  Sup.  Ct.  672,  87  L.  Ed.  582,  to  the 
effect  that  the  relation  of  Independent  con- 
tractor is  established  when  under  prepared 
plans  and  specifications  the  contractor  agrees 
to  build,  furnishing  his  own  employes  and 
material,  and  to  produce  a  completed  struc- 
ture by  means  of  his  own  labor  and  materi- 
al. To  the  same  effect  is  Larson  v.  American 
Bridge  Co.,  40  Wash.  224,  82  Pac.  294,  111 
Am.  St  Rep.  904.  In  Burns  v.  McDonald, 
57  Mo.  App.  599,  we  find  this  definition, 
taken  from  2  Thompson  on  Negligence,  899: 
"The  general  rule  is  that  one  who  has  con- 
tracted with  a  competent  and  fit  person,  ex- 
ercising an  independent  employment,  to  do 
a  piece  of  work,  not  in  itself  unlawful  or 
attended  with  danger  to  others,  according 
to  the  contractor's  own  methods,  and  with- 
out his  being  subject  to  control  except  as 
to  the  results  of  his  work,  will  not  be  an- 
swerable for  the  wrongs  of  such  contractor, 
his  subcontractors,  or  his  servants,  commit- 
ted in  the  prosecution  of  such  work.  An  In- 
dependent contractor,  within  the  meaning  of 
this  rule,  Is  one  who  renders  service  in  the 
course  of  an  occupation,  representing  the 
will  of  his  employer  only  as  to  the  result  of 
his  work,  and  not  as  to  the  means  by  which 
it  is  accomplished.  The  contractor  must  an- 
swer for  his  own  wrongs  and  the  wrongs 
committed  in  the  course  of  his  work  by  his 
servants."  The  same  rule  Is  announced  gen- 
erally in  Boardman  v.  Crelghton,  49  Atl. 
663.  Upon  the  general  rule  that  those  who 
undertake,  as  in  this  Instance,  the  construc- 
tion of  an  entire  building,  having  full  charge 
of  the  work,  the  furnishing  of  labor,  the 
supply  of  material,  coupled  with  exclusive 
possession,  save  the  right  of  the  owner  to 
come  upon  the  premises  for  the  purpose  of 


ascertaining  and  insisting  upon  a  full  com- 
pliance with  the  contract,  are  independent 
contractors,  as  that  term  Is  here  used  and 
defined,  see  Schwartz  v.  Gilmour,  45  111. 
457,  92  Am.  Dec.  227;  Pfan  v.  Williamson, 
63  111.  18;  Kepperly  v.  Ramsden,  83  I1L  354  ; 
Richmond  v.  Sitterdlng,  101  Va.  354,  43  S. 
E.  562,  65  L.  R.  A.  445,  and  cases  cited  In 
note  6,  at  page  461,  99  Am.  St  Rep.  879. 

Upon  the  first  question  reserved,  we  are 
of  the  opinion  that  Cannon  was  an  independ- 
ent contractor,  and  that  no  liability  would 
attach  to  the  owner  of  the  premises  upon 
which  the  building  was  erected  for  the  neg- 
ligence of  the  contractor,  unless  the  case 
before  us  falls  within  some  recognized  ex- 
ception to  this  general  rule,  and  these  ex- 
ceptions are  as  definite  of  statement  and  as 
clear  in  their  application  as  the  rule  Itself. 
"Generally  speaking,  where  the  act  which 
causes  the  injury  is  one  which  the  contrac- 
tor is  employed  to  perform,  and  the  Injury 
results  from  the  act  of  performance,  and 
not  from  the  manner  of  performance,  or 
where  the  contractor  Is  employed  to  do  an 
act  unlawful  in  itself,  or  where  the  injury 
Is  due  to  defective  plans  or  methods,  pur- 
suant to  which  the  work  is  done,  or  where 
the  work  is  inherently  or  intrinsically  dan- 
gerous in  Itself  and  will  necessarily  or  prob- 
ably result  in  Injury  to  third  persons,  unless 
measures  are  adopted  by  which  such  conse- 
quences may  be  prevented,  and  In  other 
like  cases,  a  party  will  not  be  permitted  to 
evade  responsibility  by  placing  an  independ- 
ent contractor  in  charge  of  the  work."  Ken- 
dall v.  Johnson,  51  Wash.  477,  99  Pac.  310; 
Seattle  Lighting  Co.  v.  Hawley,  54  Wash. 
137,  103  Pac.  6;  Engle  v.  Eureka  Club,  137 
N.  Y.  100,  32  N.  E.  1052,  33  Am.  St  Rep. 
692;  Boomer  v.  Wilbur,  176  Mass.  482,  57 
N.  E.  1004,  53  L.  R  A.  172.  So,  where  the 
ordinary  method  of  doing  the  work  creates 
a  nuisance,  the  exception  prevails.  City  of 
Mollne  v.  McKInnle,  30  111.  App.  419;  Cuff 
v.  Newark  &  N.  T.  R  Co.,  35  N.  J.  Law, 
17, 10  Am.  Rep.  205;  Ryan  v.  Curran,  64  Ind. 
345,  31  Am.  Rep.  123. 

It  is  upon  this  last  phase  of  the  exception 
that  counsel  for  respondent  urge  the  right 
of  recovery,  contending  that  appellant  knew 
that  the  building  could  not  be  constructed 
without  openings,  that  the  plans  called  for 
this  basement  window,  and  that  it  could  not 
be  constructed  without  an  opening  flush  with 
the  sidewalk,  through  which  there  was  a 
probability  of  pedestrians  falling,  and  that 
for  this  reason  the  work  was  inherently  and 
Intrinsically  dangerous  and  constituted  a 
nuisance,  especially  in  the  light  of  Rem.  & 
Bal.  Code,  §  8309,  defining  a  nuisance  as  the 
unlawful  doing  of  an  act  or  omitting  to  per- 
form a  duty  which  Injures  or  endangers  the 
safety  of  others,  or  renders  dangerous  for 
passage  any  street  or  highway,  or  In  any 
way  renders  other  persons  insecure  in  life. 
And  in  support  of  this  contention  strong  re- 
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I  lance  la  had  upon  Bobbins  v.  Chicago,  71 
U.  S.  657,  18  L.  Ed.  427,  where  the  contract 
called  for  an  excavation  of  the  sidewalk  ad- 
joining the  building  being  erected,  so  as  to 
admit  light  and  air  into  the  basement  A 
passerby  fell  into  this  excavation  in  the  side- 
walk which  was  left  unguarded,  and  re- 
covery was  sustained  upon  the  theory  that 
a  hole  in  the  sidewalk  of  a  large  city,  left 
unguarded  at  night  and  without  lights,  was 
a  nuisance,  rendering  the  owner  of  the  lot 
and  building  liable.  Many  other  like  cases 
are  cited  and  urged  as  authoritative  here, 
but  the  vice  of  this  contention  lies  in  the 
fact  that  the  opening  in  controversy  was  not 
In  the  sidewalk,  nor  war  It  such  an  opening  as 
pedestrians  passing  along  and  upon  the  side- 
walk would  ordinarily  fall  into  unless  pro- 
tected by  guards  or  danger  signals.  To  leave 
such  an  opening  in  the  street  without  guards 
or  danger  signals  falls  within  every  known 
■exception  to  the  independent  contractor  rule. 
The  owner  of  a  building,  whose  basement 
extends  under  the  sidewalk  and  whose  plans 
•call  for  an  excavation  of  the  sidewalk,  knows 
or  must  know  In  law  that  his  basement  can- 
not be  built  according  to  the  plans  without 
an  opening  in  the  sidewalk  into  which  there 
Is  not  only  a  likelihood,  but  a  great  prob- 
■ability,  that  persons  walking  upon  the  side- 
walk at  night  will  fall,  If  left  without  prop- 
ter and  sufficient  guards.  The  work  itself 
-calls  for  a  dangerous  situation,  and  the  duty 
of  protection  cannot  be  shifted. 

But  we  have  no  such  facts  in  the  present 
case.  The  appellant  did  not  contemplate  nor 
call  for  this  opening  in  his  contract  The 
contract  it  is  true,  called  for  a  basement 
window,  but  this  did  not  necessarily  mean 
nor  contemplate  that  the  contractor  should 
-create  an  opening  of  the  size  and  character 
of  this  opening.  The  manner  of  providing 
for  this  basement  window  was  a  matter  of 
detail,  wholly  within  the  duty  of  the  con- 
tractor. He  could  put  it  in  in  as  many 
different  ways  as  might  be  possible.  His 
contract  called  for  a  window,  and  not  an 
opening;  and  the  time,  the  manner,  and 
under  what  circumstances  it  should  be  done 
were  matters  over  which  the  owner  had  nei- 
ther control,  supervision,  nor  right  of  sug- 
gestion. Frassi  v.  McDonald,  122  Cal.  400, 
55  Pac.  189,  772.  The  owner  could  demand 
and  Insist  upon  a  window  at  that  place  In 
the  building,  but  he  could  not  demand  nor 
insist  upon  an  opening  as  a  necessary  part 
of  that  window  or  of  its  construction.  The 
injury  to  respondent  then,  was  not  because 
of  any  requirement  of  the  contract  but 
rather  was  it  the  result  and  the  result 
alone,  of  the  careless  and  negligent  act  of 
the  contractor  in  leaving  an  unnecessary 
opening  unguarded,  for  which  he  alone  must 
-answer. 

Another  way  of  arriving  at  a  solution  of 
the  question  is  to  ascertain  what  was  the 
proximate  cause  of  this  injury,  and  it  can 
"hardly  be  said  it  was  the  provision  of  the] 


contract  calling  for  a  basement  window, 
rather  than  the  careless  act  of  the  contrac- 
tor in  unnecessarily  leaving  an  unguarded 
opening  for  that  window.  Builders  have 
different  ways  of  providing  for  window  open- 
ings. Some  might  board  over  the  required 
space  while  doing  the  roughing  in  until 
ready  to  insert  the  window  sash,  and  then 
cut  the  opening;  others  might  so  arrange 
their  material  as  to  leave  a  partial  opening 
for  the  window  frames ;  while  others  might 
leave  the  opening  the  size  of  the  required 
frame.  How  they  did  it  would  be  no  con- 
cern of  the  owner,  but  a  mere  matter  of 
detail  not  affecting  him,  so  long  as  the  build- 
ing when  completed  and  turned  over  to  him 
contained  the  windows  called  for  by  the  con- 
tract Upon  this  view  of  the  case  we  quote 
from  White  v.  Mayor,  etc.,  15  App.  Dlv.  440, 
44  N.  Y.  Supp.  454:  "In  actions  of  this 
nature  the  law  looks  to  the  proximate  cause 
of  the  injury  which  is  complained  of;  and, 
if  that  proximate  cause  is  the  result  of  the 
action  of  some  independent  person,  the  law 
looks  no  further  to  find  a  responsible  agent 
who  must  answer  for  the  injury  which  his 
act  has  caused."  Looking  for  the  proximate 
cause  of  this  injury,  it  is  not  hard  to  find 
it  in  the  failure  to  guard  the  opening.  Again, 
in  the  same  case,  it  is  said:  "Such  liability 
can  only  exist  where  the  work  to  be  done  Is 
such  that  it  is  attended  with  danger,  how- 
ever skillfully  and  carefully  it  is  performed, 
in  which  case,  as  the  doing  of  the  work 
itself  is  likely  to  produce  an  injury,  the  per- 
son who  causes  it  to  be  done  is  held  to  be 
liable  for  what  may  be  the  natural  conse- 
quences of  the  acts  which  he  has  set  in  mo- 
tion." It  could  hardly  be  said  that  putting 
windows  in  the  front  of  a  building  and  ad- 
jacent to  the  sidewalk  was  "attended  with 
such  danger,  however  skillfully  and  care- 
fully it  is  performed."  It  would  require  no 
skill  and  but  little  care  to  have  placed  boards 
or  other  proper  guards  over  this  opening. 
The  appellant  might  anticipate  from  its  con- 
tract that  this  basement  window  would  be 
provided  by  its  contractor,  but  there  was 
nothing  in  the  contract  nor  in  the  plans  to 
which  our  attention  has  been  called,  from 
which  it  could  anticipate  that  the  contractor 
in  putting  In  this  window  would  necessarily 
create  a  dangerous  opening,  nor,  having 
created  it  leave  it  unguarded. 

In  all  the  cases  establishing  liability  on 
the  part  of  the  owner  of  the  premises  where 
the  ordinary  method  of  doing  the  work 
creates  a  nuisance,  though  the  work  be  done 
by  an  independent  contractor  employing  his 
own  servants,  it  is  held  that  such  rule  ob- 
tains only  when  the  work  itself  Is  necessarily 
a  nuisance  and  the  injury  results  from  the 
negligence  of  the  contractor  In  the  doing  of 
such  work.  Wharton  on  Negligence,  S  818. 
"But  building  a  house  adjacent  to  a  public 
street  with  the  usual  and  necessary  excava- 
tions •  •  •  is  not  necessarily  dangerous 
or  hazardous,  when  done  with  reasonable 
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and  proper  care;  nor  is  such  construction 
necessarily  a  nuisance."  City  of  Moline  v. 
McKlnnie,  supra. 

We  therefore  conclude  that  the  work  done 
under  this  contract  does  not  fall  within  any 
recognized  exception  to  the  general  rule.  The 
work  was  not  in  itself  unlawful.  The  in- 
Jury  resulted,  not  from  the  act  of  perform- 
ance, but  from  the  manner  of  performance. 
It  was  not  due  to  any  defect  in  the  plans;  it 
was  not  due  to  the  employment  of  an  un- 
skillful contractor,  nor  to  one  who  did  not 
have  sufficient  knowledge  of  the  work  to  be 
performed  to  execute  it  in  a  proper  manner, 
providing  he  used  due  care  in  its  construc- 
tion. The  work  Itself  was  not  Inherently 
nor  intrinsically  dangerous;  it  was  not  a 
nuisance. 

Appellant's  motion  for  judgment  at  the 
close  of  the  evidence  should  have  been  grant- 
ed, and  for  such  error  the  judgment  is  re- 
versed, and  the  cause  remanded,  with  in 
structlons  to  dismiss. 

DUNBAR,  C.  J.,  and  CROW,  J.,  concur. 

CHAD  WICK,  J.  I  dissent  Had  the  open- 
ing been  in  the  sidewalk,  plaintiff  would  re- 
cover under  the  authorities  cited;  the  ex- 
cavation would  have  been  a  nuisance  against 
which  the  owner  could  not  guard  himself  by 
letting  a  contract  to  an  independent  contrac- 
tor. By  the  same  rule  an  owner  should  be 
held  liable,  if  the  excavation  la  made  upon 
the  line  of  an  open  sidewalk.  This  is  what 
was  done  in  this  case.  The  plans  called  for 
the  cut-out  which  is  placed  under  all  show 
windows,  so  that  light  and  air  may  be  ad- 
mitted into  the  basement  of  the  completed 
structure.  The  cut-out  or  opening  was  flush 
with  the  sidewalk.  The  rule  is  that,  where 
an  owner  undertakes  to  do  a  work  which  in 
the  ordinary  mode  of  doing  it  is  a  nuisance, 
he  is  liable  for  any  Injuries  which  may  re- 
sult from  it  to  third  persons,  though  the 
work  is  done  by  the  contractor  exercising 
Independent  employment  and  employing  his 
own  servants.  It  is  only  where  such  work, 
or  the  detail  of  it,  is  not  in  itself  necessari- 
ly a  nuisance  that  the  exemption  applies. 
This  rule  and  the  exception  to  It  are  noted 
in  the  cases  cited  in  the  majority  opinion, 
and  the  distinction  made  is  sustained  by  all 
the  authorities.  The  liability  of  the  owner, 
then,  is  measured  by  the  condition,  and  not 
by  the  distance  or  exact  location  of  the  pit- 
fall, if,  under  the  circumstances  of  the  par- 
ticular case,  it  is  a  menace  to  life  or  limb, 
unless  the  distance  from  the  sidewalk  was 
so  great  that  reasonable  minds  would  con- 
cur in  holding  that  it  was  not  a  menace  to 
life  or  limb,  or,  in  other  words,  a  nuisance. 

In  the  instant  case,  I  am  unable  to  dis- 
tinguish between  the  cases  holding  that  an 
excavation  or  pit  left  in  the  sidewalk  by  an 
independent  contractor  will  bind  the  owner 


and  the  present  case,  where  the  pitfall  was 
flush  with  the  edge  of  the  sidewalk.  The 
pedestrian  is  entitled  to  the  whole  of  the 
walk,  and  to  assume  that  he  may  step  from 
one  side  to  the  other  without  danger.  There- 
fore, the  excavation  being  a  nuisance  in  it- 
self, the  owner  should  not  be  allowed  to 
claim  exemption  from  damages,  merely  be- 
cause it  was  created  by  the  contractor  who 
followed  the  plans  and  specifications.  The 
owner  is  bound  to  furnish  proper  plans  and 
specifications,  and,  admitting  that  the  con- 
tractor left  the  cut-out  under  the  show  win- 
dow, and  that  it  was  in  accordance  with  the 
plans  and  specifications,  it  would  be  a  defect 
therein,  within  the  meaning  of  the  term  as 
applied  in  cases  like  this,  and  the  appellant 
should  be  held  under  the  general  rules  an- 
nounced In  the  majority  opinion.  Bobbins  v. 
Chicago,  71  U.  S.  657,  18  L.  Ed.  427,  states 
the  law  applicable  to  this  case,  and  it  should 
be  followed. 


STELTER  et  ux.  v.  FOWLER  et  ux. 

(Supreme  Court  of  Washington.    March  8, 
191L) 

1.  Appeal  and  Error  (|  573*)— Record- 
Statement  or  Facts— Agreed  Statement. 

Where  appellant  served  a  proposed  state- 
ment of  facts  on  respondent,  and  the  latter 
suggested  amendments,  all  of  which  were  allow- 
ed by  the  judge,  except  that  he  refused  to  sub- 
stitute the  word  "no"  for  the  word  "yes"  as  the 
answer  of  one  of  the  witnesses  to  a  question, 
the  statement  wilj  be  regarded  as  an  agreed 
statement  of  facts,  where  the  substitution  of 
such  word  would  not  have  changed  the  mean- 
ing of  the  witness'  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Errojj  Cent  Dig.  §§  2660-2566;  D&.  Dig.  f 

2.  Appeal  and  Ebbob  (|  655*)— Record- 
Statement  or  Facts— Settlement— No- 
tice. 

A  statement  of  facts  on  appeal  will  not  be 
stricken  on  the  ground  that  the  notice  of  the 
application  to  settle  and  sign  the  same  failed  to 
state  that  the  judge  to  whom  the  application 
was  to  be  made  was  the  judge  who  tried  the 
cause,  where  such  omission  was  supplied  by 
the  certificate  of  the  judge  settling  the  state- 
ment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2823;  Dec  Dig.  {  655.*] 

3.  Deeds  (f  211*)— Fbatjd— Evidewcb. 

In  an  action  to  cancel  a  deed  for  fraudulent 
representation  inducing  its  execution,  evidence 
held  sufficient  to  sustain  a  finding  in  favor  of 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  644,  645;  Dec.  Dig.  |  211.*] 

4.  Exchange  or  Pbopbbtt  (S  5*)— Rescis- 
sion— Laches. 

A  party  to  a  contract  for  exchange  of  land 
was  entitled  to  rescind  for  fraud,  though  he 
moved  onto  the  land  and  harvested  a  crop, 
where  the  fraud  constituting  the  ground*  for 
rescission  was  not  discovered  until  after  be  had 
completed  the  harvesting. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  §  7 ;  Dec.  Dig.  |  5.*] 
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5.  CONTRACTS    (I  VI*)— RESCISSION— WAIVD. 

Acta  of  ratification  after  discovery  of"  a 
portion  of  a  number  of  fraudulent  acta  will  not 
preclude  rescission  after  discovery  of  other 
acts  of  fraud  which,  in  and  of  themselves,  are 
sufficient  ground  for  rescission. 

[Ed.  Note.— For  other  cases,,  aee  Contracts, 
Cent  Dig.  H  442-446;  Dec  Dig.  i  87.»] 

a  Exchange  or  Pbopxbtt  (I  8*)— Fraud— 

Expression  of  Opinion. 

Representation  aa  to  the  value  of  land 
made  to  induce  an  exchange  of  lands  are  mere 
expressions  of  opinion  which  will  not  afford 
ground  for  rescission. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  |  8 ;  Dec  Dig.  I  8.*] 

7.  Exchange  of  Pbopxbtt  (|  8*) — FRAUDU- 
LENT   RXPRESENTATON— MaTERIALITT. 

False  representations  by  one  party  to  a 
contract  for  the  exchange  of  land  that  he  had 

Biid  a  stated  amount  on  the  purchase  price  of 
b  own  land,  and  that  such  land  was  free  from 
mustard  weeds  and  thistles  and  in  respect  to 
recent  rains  in  the  vicinity  of  the  property, 
were  material  and  afforded  ground  for  rescis- 
sion. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  §  8;  Dec  Dig.  §  3.*] 

8.  Bhokbbs  (I  102*)— Fraudulent  Repre- 
sentation—Act  of  Plaintiff's  Agent. 

Where  a  broker  brought  about  an  ex- 
change of  lands  between  plaintiff  and  defend- 
ant, and,  by  collusion  between  the  broker  and 
defendant,  the  broker  misread  the  contract  to 
plaintiff  who  could  not  read  or  write,  plaintiff 
was  entitled  to  rescind  the  contract  whether  or 
not  the  broker  waa  his  agent 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  |  146;  Dec.  Dig.  |  102.*] 

Department  1.  Appeal  from  Superior  Court, 
Spokane  County;  E.  H.  Sullivan,  Judge. 

Action  by  Gustave  Stelter  and  wife  against 
B.  P.  Fowler  and  wife.  From  a  Judgment 
for  defendants,  plaintiffs  appeal.  Reversed, 
with  directions. 

Roche  &  Onstine  and  F.  W.  Glrand,  for  ap- 
pellants. Henley,  Zent  &  Cannon  and  Davis 
&  Davis,  for  respondents. 

GOSE,  J.  On  August  18,  1800,  the  plain- 
tiffs commenced  this  action  for  the  purpose 
of  setting  aside  a  deed  which  they  had  there- 
tofore executed  to  defendants,  and  for  dam- 
ages. They  have  appealed  from  a  judgment 
dismissing  the  action.  In  due  time  the  ap- 
pellants filed  and  served  a  proposed  state- 
ment of  facts,  and  gave  notice  to  the  re- 
spondents and  their  counsel  "that  on  Friday 
the  26th  day  of  August  1010,  at  10  o'clock 
a.  m„  they  would  make  application  to"  the 
Honorable  E.  H.  Sullivan,  one  of  the  judges 
of  the  above-entitled  court,  to  settle  and  sign 
the  statement  of  facts  in  the  cause.  The  no- 
tice was  properly  entitled.  Within  the  time 
fixed  by  statute,  the  respondents  filed  certain 
proposed  amendments,  all  of  which  were  al- 
lowed by  the  judge,  except  that  he  refused  to 
substitute  the  word  "no"  for  the  word  "yes," 
and  thereupon  he  certified  the  statement  of 
facts.  This  fact  Is  shown  in  the  judge's  cer- 
tificate and  also  appears  from  a  comparison 


of  the  proposed  amendments  with  the  certi- 
fied statement  of  facts. 

The  respondents  have  moved  to  strike  the 
statement  of  facts,  on  the  ground  that  the 
"place"  of  settlement  of  the  statement  was 
not  named  in  the  notice  as  required  by  Rem. 
&  Bal.  Code,  |  880.  The  testimony  of  the 
witness  would  not  have  been  changed  by 
the  substitution  proposed.  A  reading  of  the 
context  clearly  discloses  what  the  witness 
intended  to  say.  No  one  could  be  misled  by 
the  use  of  either  of  the  words  "yes"  or 
"no."  In  substance  and  effect  It  became  an 
agreed  statement  and  the  judge  was  war- 
ranted in  certifying  it  under  the  provisions 
of  the  statute  above  cited.  The  motion  also 
suggests  that  the  notice  falls  to  state  that 
Judge  Sullivan  is  the  judge  before  whom 
the  cause  was  tried.  This,  however,  appease 
In  the  certificate.  The  motion  is  denied. 

The  complaint  In  substance,  alleges  that 
the  appellants  were  the  owners  of  160  acres 
of  land  in  Spokane  county,  of  the  value  of 
$12,000,  subject  to  a  mortgage  of  $2,000,  on 
the  11th  day  of  June,  1000 ;  that  the  respond- 
ents had  a  contract  for  the  purchase  of  a 
section  of  land  in  Adams  county  at  the 
agreed  price  of  $12,800;  that  on  the  date 
stated  the  appellants  conveyed  their  land  to 
the  respondents,  in  consideration  of  the  as- 
signment of  the  contract  which  the 'latter 
held  on  the  Adams  county  land ;  that  the  re- 
spondents induced  the  appellants  to  make  the 
exchange,  by  representing  that  $8,000  hdd 
been  paid  on  the  contract ;  that  the  land  was 
worth  from  $36  to  $40  per  acre;  that  it  was 
in  crop  and  would  produce  from  20  to  25 
bushels  per  acre;  that  there  had  been  8  or  4 
recent  heavy  rains  upon  the  land ;  and  that 
it  was  free  from  mustard  and  thistle.  It  is 
also  alleged  that  the  appellants  cannot  read 
or  write  the  English  language ;  that  they  re- 
lied upon  the  respondent  to  correctly  read 
the  contract  to  them ;  that  no  payments  had 
been  made  on  the  land;  that  It  was  not 
worth  to  exceed  $10  to  $20  per  acre ;  that  the 
crop  did  nbt  yield  more  than  S  bushels  per 
acre ;  that  no  rain  had  fallen ;  that  a  short 
time  after  the  exchange  of  conveyances  the 
appellants  moved  onto  the  land,  and,  upon 
discovering  that  the  conditions  were  not  as 
represented,  offered  to  reassign  the  contract 
and  demanded  a  return  of  the  deed.  The 
prayer  is  for  a  rescission  and  for  damages. 
Issue  being  joined  upon  the  averment  of 
fraud,  the  case  proceeded  to  trial. 

The  court  found  that  the  respondents  had 
a  contract  for  the  purchase  of  a  section  of 
land  in  Adams  county  for  the  sum  of  $12,800, 
and  that  there  was  an  equal  exchange  of  con- 
veyances SB  alleged  in  the  complaint  Find- 
ings 6  and  6  are  as  follows : 

"That  the  said  defendants  represented  to 
plaintiffs  that  three  thousand  dollars  ($3,000) 
had  been  paid  by  defendants  upon  said  con- 
tract price ;  that  said  land  was  of  the  value 
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of  $25  to  $80  per  acre ;  that  said  land  was 
free  from  mustard  and  thistle,  all  of  which 
were  false. 

"That  plaintiffs  were  unable  to  read  and 
write  English;  that  said  defendants  have 
not  paid  the  sum  of  three  thousand  dollars 
($3,000)  upon  said  contract,  and  said  land 
was  not  worth  more  than  thirteen  thousand 
dollars  ($13,000)." 

There  was  a  further  finding  that  the  appel- 
lant husband  went  to  Adams  county  in  the 
month  of  May,  1909,  in  search  of  land ;  that 
he  sought  the  respondents  and  proposed  a 
trade;  that,  in  company  with  a  resident  of 
that  part  of  the  county,  he  drove  by  the  land 
In  question  and  had  an  opportunity  to  In- 
spect  it;  that  thereafter  the  respondent 
went  to  Spokane  county  at  the  request  of 
the  appellants,  inspected  their  land,  and 
consummated  the  trade  about  June  9,  1909; 
that  the  next  week  the  appellants  moved  to 
Adams  county,  and,  after  seeing  the  land  and 
observing  the  conditions,  purchased  a  house 
and  barn  and  moved  them  upon  the  land; 
that  they  occupied  the  buildings  and  exer- 
cised dominion  over  the  land  continuously 
until  after  the  harvest  of  1909;  that  they 
cut  and  stacked  the  crop  grown  thereon; 
that  on  July  28th  the  appellants  listed  the 
land  for  sale  with  certain  real  estate  agents 
for  a  period  of  six  months,  at  the  price  of 
$35  per  acre;  and  that  they  made  no  effort 
to  rescind  the  contract  of  sale  and  exchange 
until  the  commencement  of  the  action.  The 
court  deduced  the  legal  conclusion  that  the 
appellants  "elected  to  and  did  affirm  the  con- 
tract," and  that  they  cannot  now  rescind.  At 
the  trial  the  appellants  tendered  a  reassign- 
ment of  the  contract  for  the  Adams  county 
land. 

There  is  abundant  evidence  of  the  most 
convincing  nature  to  support  all  the  findings 
of  fact  made  by  the  court,  except  that  the 
date  of  the  listing  of  the  Adams  county  land 
for  sale  with  the  real  estate  agents  was  up- 
on June  28th  instead  of  July  28th,  and  the 
listing  price  was  $30  instead  of  $36  per  acre. 
The  evidence  discloses  a  further  significant 
fact  not  found  by  the  court,  viz.,  that  the 
appellants  shipped  their  goods.  Including  the 
contract,  from  Spokane  to  Adams  county, 
and  that  the  goods  did  not  arrive  until  some 
three  or  four  weeks  after  the  appellants 
moved  onto  the  land  It  was  not  until  after 
the  middle  of  July  that  the  appellants  receiv- 
ed their  goods  and  with  them  the  contract. 
They  then  had  the  contract  re-read  to  them, 
and  first  learned  that  there  had  been  no  pay- 
ment on  the  land  and  that  the  representa- 
tion that  $3,000  had  been  paid  was  false. 
While  the  evidence  is  not  clear  upon  the 
point,  we  think  it  may  reasonably  be  infer- 
red that  the  crop  had  then  been  cut  and 
stacked.  Upon  discovering  that  no  payment 
had  been  made  on  the  land,  the  appellants 
proceeded  with  reasonable  promptitude  to 
give  notice  of  rescission.  They  took  nothing 
from  the  land,  and  left  the  house  and  barn 


upon  it  and  cut  and  stacked  the  crop.  The 
respondents  were  in  no  way  injured  or  mis- 
led The  taking  of  possession  and  the  cut- 
ting of  the  crop  may  properly  be  held  to 
constitute  a  waiver  as  to  all  misrepresenta- 
tions then  known,  but  they  do  not  preclude 
a  rescission  for  fraud  which  was  discovered 
later.  Nor  can  it  be  said  that  the  appellants 
were  wanting  in  diligence  In  having  the  con- 
tract re-read  to  them.  They  had  relied  upon 
the  respondent  husband  and  one  Schutz,  a  real 
estate  agent,  to  correctly  read  the  contract, 
and  It  does  not  lie  with  respondents  to  urge 
that  the  appellants  should  bear  the  burden  of 
their  own  credulity.  No  man  should  be  per- 
mitted to  sell  or  exchange  a  lie  for  more 
than  its  intrinsic  value.  It  has  from  the 
beginning  been  one  of  the  boasted  tenets  of 
equity  that  It  would  protect  the  weak.  Igno- 
rant, and  credulous  against  the  machina- 
tions of  the  strong  and  the  designing.  The 
question  of  the  value  of  the  land  and  the 
amount  of  the  yield  may  be  treated  as  ex- 
pressions of  opinion;  but  all  other  matters, 
such  as  recent  rains,  and  that  the  land  was 
free  from  mustard  and  thistle,  were  state- 
ments of  material  facts.  It  is  not  important 
to  determine  whether  Schutz,  the  real  estate 
agent,  was  the  agent  of  appellants  or  of  re- 
spondents. In  either  event,  the  evidence  is 
convincing  that  there  was  a  collusion  be- 
tween him  and  the  respondent  husband,  and 
that  he,  with  the  knowledge  of  the  latter, 
misread  the  contract  to  the  effect  that  $3,000 
had  been  paid.  It  is  also  worthy  of  notice 
that  the  Adams  county  land  was  listed  for 
sale  with  Schutz,  the  party  who  first  read 
the  contract  to  the  appellants  and  assisted 
the  respondents  in  the  consummation  of  the 
fraud,  upon  his  representations  to  the  ap- 
pellants that  he  could  promptly  sell  it  at  a 
price  that  would  compensate  them  for  their 
land.  We  have  no  doubt  that  this  was  but 
another  step  In  furtherance  of  the  fraud. 
Upon  the  facts  stated,  the  election  to  rescind 
was  timely,  and  the  respondents  were  in  no 
wise  prejudiced  or  misled.  This  view  is  sup- 
ported by  the  following  cases:  Best  v.  Of- 
field,  110  Pac  17;  G  re  wing  v.  Minneapolis 
Threshlng-Machlne  Co.,  12  S.  D.  127,  80  N. 
W.  176. 

The  prudent  protection  of  perishable  prop- 
erty In  itself  creates  but  a  slight  presumption 
of  ratification,  and,  when  other  fraudulent 
representations  forming  a  material  part  of 
the  contract  are  thereafter  discovered,  such 
act  will  not  defeat  the  right  of  rescission. 
The  condonation  of  a  part  of  the  fraud  does 
not  forbid  a  rescission  for  fraud  discovered 
later  and  not  condoned.  Tarklngton  v.  Pur- 
vis, 128  Ind.  182,  25  N.  B.  879,  9  L.  R  A. 
607. 

In  harmony  with  the  evidence,  the  court 
found  that  the  appellants  cannot  read  or 
write  the  English  language,  and  that  they, 
relying  upon  the  respondent  husband  and 
Schutz,  who  under  the  .evidence  was  In  col- 
lusion with  him,  to  correctly  read  the  con- 
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tract,  conveyed  property  of  the  value  of  $12,- 
000  or  more,  exclusive  of  the  mortgage,  and 
received  In  return  a  contract  upon  which 
nothing  had  been  paid  and  which  had  no 
value  in  excess  of  the  amount  due  upon  it 
They  waived  a  part  of  the  misrepresenta- 
tions, but  did  not  waive  the  one  as  to  the 
$3,000  payment  upon  the  contract. 

The  decree  will  be  reversed,  with  direc- 
tions to  cancel  the  deed  from  the  appellants 
to  the  respondents,  and  to  proceed  with  the 
trial  of  the  case  In  the  ascertainment  of  the 
appellants'  damages  under  the  issue  present- 
ed by  the  pleadings. 

DUNBAR,  C.  J.,  and  FDLLERTON, 
MOUNT,  and  PARKER,  JJ.,  concur. 


CALDWELL  v.  NORTHERN  PAC.  RT.  CO. 

(Supreme  Conrt  of  Washington.   March  13, 
1911.) 

1.  Carriers  (§  821»)— Injuries  to  Passen- 
gers—Actions— Instructions. 

In  an  action  for  injuries  to  a  passeneer, 
where  plaintiff  testified  that  she  was  compelled 
to  sit  on  the  floor  of  the  car  for  want  of  a 
suitable  seat,  it  was  proper  to  instruct  as  to 
the  duty  of  defendant  to  furnish  suitable  seats 
for  Its  passengers. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ff  1247,  1326-1337;  Dec.  Dig.  8 
321.*] 

2.  Tbiai,  ft  296*)— Injuries  to  Passengers- 
Instructions— Cure  of  Error. 

In  an  action  for  injuries  to  a  passenger, 
an  objection  that  specific  Instructions  failed  to 
draw  the  distinction  between  unintentional 
wrong  and  wanton  and  willful  wrong  is  not  a 
valid  objection,  where  the  court,  after  instruct- 
ing as  to  defendant's  liability  for  mental  suffer- 
ing, stated  that,  to  justify  a  recovery  on  this 
-account  for  more  than  nominal  damages,  "the 
wrong  must  be  attended  by  circumstances  show- 
ing wanton  or  willful  disregard  of  the  rights  of 
the  passenger,"  as  the  jury  must  have  under- 
stood that  this  instruction  qualified  all  that  had 
"been  previously  said  by  the  court  on  the  same 
subject 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  703-718;  Dec.  Dig.  §  296.*] 

3.  Appeal  and  Error  (5  1006*)— Review  of 
Questions  of  Fact— Successive  Verdicts 
—Amount. 

Where  a  new  trial  is  awarded  on  appeal 
because  the  damages  are  excessive,  and  on  a 
second  trial  a  verdict  is  returned  for  a  sum 
slightly  in  excess  of  the  amount  of  the  first  ver- 
dict a  third  trial  will  not  be  awarded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fig  3951-3954 ;  Dec.  Dig.  5 
1006.*] 

Department  1.  Appeal  from  Superior  Court 
Clarke  County;  Donald  McMaster,  Judge. 

Action  by  Lilly  Caldwell  against  the  North- 
ern Pacific  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

A.  L.  Miller  and  George  T.  Reld,  for  ap- 
pellant  Frank  E.  Vaughan,  for  respondent 

FULLERTON,  J.  This  cause  was  before 
this  court  on  a  former  appeal,  and  will  be 


found  reported  in  56  Wash.  223, 105  Pac  625, 
where  will  be  found  also  a  full  statement  of 
the  facts  giving  rise  to  the  controversy.  By 
reference  to  the  opinion  on  the  former  hear- 
ing, it  will  be  observed  that  the  jury  at  the 
first  trial  awarded  the  plaintiff  for  her  in- 
juries the  sum  of  $1,000,  and  that  this  court 
thought  the  verdict  so  far  disproportionate 
to  the  actual  injury  sustained  as  to  require 
the  submission  of  the  question  to  another  ju- 
ry, and  reversed  and  remanded  the  case  sole- 
ly for  that  reason.  At  the  second  trial  the 
Jury  returned  a  verdict  for  $1,200,  and  this 
appeal  Is  from  the  Judgment  entered  thereon. 

The  appellant  assigns  error  upon  the  in- 
structions of  the  court  to  the  jury.  It  is 
urged  against  the  first  instruction  that  the 
court  therein  undertook  to  define  the  duties 
of  railway  companies  towards  its  passengers 
with  reference  to  furnishing  them  with  suit- 
able seats,  when,  as  it  contends,  the  question 
was  not  involved  in  any  of  the  Issues  of  the 
case.  But  we  think  a  reference  to  the  state- 
ment of  the  case  made  at  the  former  hearing 
will  make  it  appear  that  this  question  was 
directly  in  issue.  One  of  the  principal  conten- 
tions of  the  plaintiff  was  that  she  was  com- 
pelled to  alt  on  the  floor  of  the  car  In  which 
she  was  carried  for  want  of  suitable  seats 
therein.  It  was  proper  therefore  to  Instruct 
the  Jury  as  to  the  duties  of  the  defendant 
with  regard  to  furnishing  suitable  seats  for 
its  passengers. 

It  is  complained  of  the  remaining  instruc- 
tions that  they  fall  to  draw  the  distinction 
between  unintentional  wrong  and  wanton 
and  willful  wrong.  But,  while  this  criti- 
cism may  be  Just  as  applied  to  the  particular 
parts  of  the  Instruction  pointed  out  It  seems 
to  us  that  it  Is  not  warranted  when  applied 
to  the  instruction  as  a  whole.  For  example, 
the  court  gave  this  instruction:  "You  are  in- 
structed that  a  party  Is  entitled  to  recover 
for  the  actual  measurable  wrongs  sustained, 
and  In  addition  thereto  such  damages  as  re- 
sult from  Injury  to  the  feelings,  or,  as  it  has 
been  put  compensation  for  mental  suffering; 
but  there  must  be  some  ground  upon  which 
to  base  this  element  Damages  do  not  flow 
from  the  mere  declaration  of  the  party  that 
he  has  suffered  in  feeling.  There  must  be 
some  evidence  or  circumstances  showing  some 
reason  for  the  mental  attitude  of  the  person 
who  alleges  the  wrong;  so  that,  In  order  to 
justify  a  recovery  on  this  account  for  more 
than  nominal  damages,  the  wrong  must  be 
attended  by  circumstances  showing  wanton 
or  willful  disregard  of  the  rights  of  the  pas- 
senger." We  think  It  must  have  been  under- 
stood by  the  jury  that  this  was  intended  to 
qualify  all  that  had  been  previously  said  by 
the  court  on  the  same  subject 

Finally,  the  appellant  again  complains  of 
the  amount  of  the  verdict  and  asks  for  a  re- 
versal on  that  ground.   But  while  it  is  true 
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that  the  evidence  In  favor  of  the  plaintiff  Is 
pretty  much  the  same  as  Jit  was  on  the  for- 
mer hearing,  and  that  there  appears  to  be 
bat  little  In  the  record  to  warrant  a  finding 
that  the  conductor  acted  In  a  wanton  man- 
ner, yet  we  realize  that  the  respondent  has 
the  right  in  virtue  of  the  Constitution  to 
have  that  issue  tried  by  Jury,  and,  since 
there  have  been  two  separate  trials  with 
practically  the  same  result  in  each,  we  feel 
that  It  would  be  an  Injustice  to  require  a 
third  trial  on  the  particular  ground.  The 
right  of  trial  by  jury  being  a  constitutional 
right,  the  courts,  in  law  actions,  may  not  take 
questions  of  fact  away  from  them  and  de- 
termine such  questions  for  themselves  mere- 
ly because  they  do  not  agree  with  the  Jury's 
findings.  While  we  have  no  doubt  of  our 
power  to  grant  new  trials  where  verdicts  ap- 
pear excessive,  yet  it  is  a  power  that  should 
be  exercised  within  reason,  and  only  where 
it  is  reasonably  plain  that  justice  will  be 
promoted  thereby.  In  this  case  it  hardly 
seems  probable  that  a  third  trial  would  re- 
sult in  a  verdict  different  from  those  hereto- 
fore returned,  and,  this  being  true,  certainly 
justice  would  not  be  furthered  by  another 
trial. 

The  judgment  is  affirmed. 
MOUNT  and  PARKER,  JJ.,  concur. 


SEDRO  VENEER  CO.  v.  KWAPIL. 

(Supreme  Court  of  Washington.    March  10, 
1911.) 

1.  Sales  (§  418*)  —  Breach  o»  Contract  — 
Damages. 

Where  plaintiff,  on  contracting  to  fnrnish 
shooks  to  defendant,  knew  that  the  latter  was 
entering  into  the  contract  for  the  purpose  of 
reselling  the  shooks  to  his  customers  and  that 
he  would  make  a  profit  thereby,  the  measure  of 
damages  for  breach  of  the  contract  by  plaintiff 
was  defendant's  prospective  profits,  and  not 
the  difference  between  the  contract  price  and 
the  market  value  of  the  shooks  at  the  place  of 
delivery  under  the  contract,  though  at  the  time 
of  making  the  agreement  no  resales  had  been 
contracted  for  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  IS  1174-1201;  Dec.  Dig.  f  418.*] 

2.  Sales  (|  415*)— Contracts— Breach— Dam- 
ages— Burden  or  Proof. 

A  seller  breaching  a  contract  to  fnrnish 
shooks  designed  for  resale  at  a  profit  by  the 
bnyer  had  the  burden  of  proving  that  the  latter 
could  have  elsewhere  procured  shooks  to  sup- 
ply his  customers. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  |  1170;  Dec.  Dig.  |  415.*] 

3.  Sales  (|  418*)  — Breach  of  Contract  — 
Damages. 

Where  a  seller  breached  a  contract  to  sup- 
ply shooks  designed  for  resale  by  the  buyer, 
proof  by  the  latter  of  actual  bona  fide  sales  to 
his  customers  was  a  sufficient  basis  for  de- 
termining the  amount  of  his  profits  so  as  to 
ascertain  the  measure  of  damages. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  {  418.*] 


4.  Frauds,  Statute  of  (I  90*)  —  Sale  of 

Goods— Part  Performance. 

A  written  contract  for  the  sale  of  egg  case 
shooks  over  $50  in  value,  specifying  sawed  ends, 
though  subsequently  modified  by  a  parol  agree- 
ment that  the  buyer  would  take  as  many  panel 
ends  as  he  could  sell  in  place  of  the  sawed  ends, 
was  not  void  under  Rem.  &  BaL  Code,  I  5290, 
providing  that  no  contract  for  the  sale  of  goods, 
etc.,  for  the  price  of  $50  or  more,  shall  be  valid 
unless  the  purchaser  shall  receive  part  of  the 
goods  or  shall  give  something  in  earnest  etc, 
or  unless  there  be  some  note  or  memorandum 
signed  by  the  party  to  be  charged  thereby;  it 
appearing  that  a  considerable  number  of  panel 
ends  were  furnished  by  the  seller  and  paid  for 
by  the  buyer  in  compliance  with  the  agreement 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute^of,  Cent  Dig.  If  174-179;   Dec.  Dig.  f 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tallman, 
Judge. 

Action  by  the  Sedro  Veneer  Company 
against  F.  J.  Kwapil,  doing  business  as  P. 
J.  Kwapil  A  Co.  Judgment  for  defendant, 
and  plaintiff  appeals.  Affirmed. 

Million  &  Houser  and  George  Friend,  for 
appellant  John  E.  Ryan  and  Grover  E. 
Desmond,  for  respondent 

PARKER,  J.  The  plaintiff  commenced 
this  action  to  recover  from  the  defendant 
a  balance  of  $517  upon  the  purchase  price  of 
two  car  loads  of  egg  case  shooks.  The  de- 
fendant did  not  deny  the  sale  or  the  amount 
of  the  balance  alleged  to  be  due  thereon; 
but  alleged  as  an  affirmative  defense  and 
counterclaim  a  failure  on  the  part  of  the 
plaintiff  to  furnish  20  car  loads  of  shooks  in 
accordance  with  a  contract  between  the  par- 
ties, and  that  by  reason  of  such  failure  the 
defendant  was  damaged  by  loss  of  profits 
thereon  in  the  sum  of  $2,000,  for  which 
sum,  less  the  $517,  he  demanded  judgment 
against  the  plaintiff.  A  trial  before  the 
court  and  a  Jury  resulted  in  a  verdict  and 
judgment  in  defendant's  favor  for  $1,000. 
The  plaintiff  has  appealed. 

The  appellant  is  a  manufacturer  of  box 
shooks  and  other  wood  products  in  Skagit 
county.  Respondent  is  engaged  In  selling 
box  shooks  as  a  jobber,  to  the  trade  in  the 
middle  western  states.  His  place  of  business 
is  at  Seattle.  On  October  9,  1908,  a  con- 
tract was  entered  into  between  the  parties 
by  which  appellant  was  to  manufacture  and 
furnish  to  respondent  25  car  loads  of  egg 
case  shooks  to  supply  his  trade  in  the  middle 
western  states.  This  contract  is  in  writing, 
and,  so  far  as  necessary  for  us  to  notice  its 
provisions,  they  are  as  follows: 

"Buyer's  and  Seller's  Contract 

"This  contract  made  and  entered  into  this 
9th  day  of  October,  1908,  by  and  between 
the  Sedro  Veneer  Company,  a  corporation 
doing  business  at  Sedro,  Washington,  here- 
inafter to  be  known  as  the  'Seller,'  and  F. 
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J.  Kwapil  &  Company,  of  Seattle,  Wash- 
ington, hereinafter  to  be  known  aa  the  'Bay- 
er,' witnesseth  aa  follows,  to  wit:  For  and 
in  consideration  of  the  conditions  and  agree- 
ments hereinafter  named,  the  Seller  agrees 
to  ship  to  the  order  of  the  Bayer  (25)  twen- 
ty-five car  loads  of  egg  case  snooks  to  he 
manufactured  from  Cottonwood,  aa  per  the 
following  specifications,  all  lumber  to  be 
thoroughly  dry  and  free  from  rot:  Car  loads 
as  follows: 

2  Sawed  Ends  7-16"xll%"xl2%  SIS  1  Piece 
or  2  Piece  Cleat 

1  Sawed  Ctr.    7-16"xl2%"xll%"  Rgh  1 

or  2  Piece. 
4   Sawed  Cleats  7-16"xl-3"xll%"  SIS  1 
piece. 

2  Veneered  Sides  3-16"xl2%-8x25"  i  piece. 
1  Veneered  Top  3-16"xll%"x26"  1  piece. 
1  Veneered  Bottom  8-16"xll%"x25"  1  or  2 

piece.  •  •  • 
"All  shipments  are  to  be  made  by  rail,  and 
are  to  be  loaded  on  cars  by  and  at  a  ship- 
ping station  of  the  Seller  subject  to  the  or- 
ders filed  by  the  Bayer.  The  Bayer  to 
have  enough  orders  filed  on  or  before  Jan- 
uary 20,  1909,  for  at  least  one-half  of  this 
contract.  Shipments  to  extend  from  date 
above  mentioned  until  July  1,  1909.  The 
Buyer  agrees  to  pay  the  Seller  ($8.00)  eight 
dollars  per  hundred  for  all  cases  ordered 
and  shipped,  manufactured  with  the  spruce 
ends,  centers  and  cleats,  said  number  of 
cars  of  this  class  of  stock  not  to  exceed  50 
per  cent  of  this  contract:  And  ($8.60)  eight 
and  «%oo  dollars  per  hundred  cases  manu- 
factured with  cottonwood  ends,  centers  and 
cleats.  Said  prices  to  be  net  cash  f.  o.  b. 
Seller's  mill,  to  be  paid  either  by  Buyer's 
checks  or  Bight  draft  drawn  by  Seller  on 
Buyer  at  Seattle.  All  freight  charges  to  be 
paid  by  the  Buyer.  If  the  Seller  turns  out 
more  than  the  above  number  of  cars,  Buyer 
is  to  have  the  first  option  on  same.  Condi- 
tions of  this  contract  are  such  that  the  Sell- 
er shall  not  be  held  responsible  for  delivery 
of  said  egg  cases  if  prevented  by  log  short- 
age, strikes,  car  shortage,  the  elements  or 
other  unavoidable  causes  beyond  the  Seller's 
control.   •  ♦ 

Soon  thereafter  appellant  furnished  to  re- 
spondent samples  of  the  snooks,  to  be  ex- 
hibited to  his  customers.  He  then  proceeded 
to  the  middle  western  states  and  visited  his 
customers,  and  succeeded  in  entering  into 
contracts  of  sale  with  them  for  egg  case 
shooks  sufficient  to  consume  the  entire 
amount  contracted  for  with  appellant  with- 
in the  time  fixed  by  the  contract  for  fur- 
nishing them  by  appellant  Only  five  car 
loads  of  the  shooks  were  ever  furnished  by 
the  appellant  the  two  car  loads  sued  upon 
being  among  those  so  furnished,  though  ap- 
pellant was  repeatedly  urged  by  respondent 
to  furnish  others.  Because  of  appellant's 
failure  to  furnish  others  when  requested  so 
to  do,  from  time  to  time,  respondent's  cus- 


tomers canceled  their  orders  and  he  lost  his 
profits  upon  the  orders  so  canceled.  Re- 
spondent's net  profits  upon  his  sales  to  his 
customers  would  have  been  approximately 
$100  per  car  had  appellant  furnished  the 
shooks  as  contracted  for  so  that  his  sales 
could  have  been  consummated.  While  re- 
spondent did  not  have  any  sales  with  his 
customers  contracted  for  at  the  time  of  mak- 
ing the  contract  with  appellant,  we  think  the 
evidence  renders  it  certain  that  appellant 
did  then  know  that  respondent  was  con- 
tracting for  the  shooks  to  sell  them  to  his 
customers  in  the  middle  western  states  at 
a  profit  during  the  time  covered  by  the  con- 
tract. There  seems  to  be  no  dispute  upon 
this  question,  and  the  trial  court  in  giving 
its  instructions  upon  the  measure  of  dam- 
ages assumed  this  to  be  true,  as  we  think 
it  was  warranted  in  so  doing. 

It  is  contended  by  learned  counsel  for  ap- 
pellant that  the  court  erred  in  its  instruc- 
tions to  the  Jury  upon  the  measure  of  dam- 
ages. The  substance  of  these  instructions 
was  that  if  the  jury  should  find  that  the 
respondent  had  made  bona  fide  sales  of  the 
shooks  to  his  customers,  and  he  was  pre- 
vented from  completing  such  sales  by  the 
failure  of  appellant  to  furnish  the  shooks 
according  to  the  contract  then  the  measure 
of  respondent's  damages  would  be  the  dif- 
ference between  the  price  be  was  to  pay 
appellant,  and  the  price  at  which  he  con- 
tracted to  resell  the  shooks  to  his  customers, 
less  the  expense  incident  to  the  delivering 
of  them  to  his  customers.  In  other  words, 
that  his  measure  of  damages  would  be  the 
net  profits  he  would  have  made  upon  his 
sales  had  he  been  able  to  deliver  the  shooks 
but  for  the  failure  of  appellant  to  furnish 
them  as  contracted  for.  It  is  insisted  that 
the  only  measure  of  damages  that  respond- 
ent can  invoke  is  the  difference  between 
the  contract  price  and  the  market  price  at 
the  place  of  delivery  under  the  contract 
which  was  the  "station  of  the  seller,"  evi- 
dently meaning  at  the  railway  station  near 
appellant's  factory;  and  that  "the  only  ex- 
ception to  the  rule  that  the  measure  of  dam- 
age Is  the  difference  between  the  contract 
price  and  the  market  price  is  where  the  pur- 
chaser has  contracted  for  the  resale,  the  ex- 
istence of  which  contract  is  known  to  the 
vendor  at  tbe  time  of  making  the  contract 
and  then  only  is  the  vendor  liable  when  the 
profits  on  the  resale  are  reasonable."  These 
contentions  seem  to  be  rested  upon  the  fact 
that  respondent  did  not  have  any  contracts 
with  his  customers  for  the  resale  of  the 
shooks  at  the  time  of  contracting  for  them 
with  appellant;  from  which  It  la  argued 
that  appellant  could  not  then  have  contem- 
plated any  profits  to  be  made  by  respondent 
upon  resale  of  the  shooks,  and  that  the 
prospective  profits  upon  resale  by  respondent 
were  too  remote  and  speculative  to  be  a 
proper  measure  of  damages.  We  think  that 
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the  measure  of  damages  In  such  cases  Is  not 
restricted  within  the  narrow  limits  Insisted 
upon  by  counsel.  The  general  rule  of  meas- 
ure of  damages  growing  out  of  a  broken 
contract  is  stated  In  the  leading  English 
case  of  Hadley  v.  Baxendale,  9  Exch.  341, 
353.  as  follows:  "Where  two  parties  have 
made  a  contract  which  one  of  tbem  has 
broken,  the  damages  which  the  other  party 
ought  to  receive  in  respect  of  such  breach 
of  contract  should  be  such  as  may  fairly 
and  reasonably  be  considered  either  arising 
naturally,  1.  e.,  according  to  the  usual  course 
of  things,  from  such  breach  of  contract  It- 
self, or  such  as  may  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  both 
.  parties,  at  the  time  they  made  the  contract, 
as  tbe  probable  result  of  the  breach  of  it 
Now,  if  the  special  circumstances  under 
which  the  contract  was  actually  made  were 
communicated  by  the  plaintiffs  to  the  de- 
fendants, and  thus  known  to  both  parties, 
the  damages  resulting  from  the  breach  of 
such  a  contract,  which  they  would  reason- 
ably contemplate,  would  be  the  amount  of 
injury  which  would  ordinarily  follow  from 
a  breach  of  contract  under  these  special  cir- 
cumstances so  known  and  communicated. 
But,  on  the  other  hand,  if  these  special  cir- 
cumstances were  wholly  unknown  to  the 
party  breaking  the  contract,  he,  at  the  most, 
could  only  be  supposed  to  have  had  In  his 
contemplation  the  amount  of  Injury  which 
would  arise  generally,  and  In  tbe  great  mul- 
titude of  cases  not  affected  by  any  special 
circumstances,  from  such  a  breach  of  con- 
tract." 

This  is  probably  as  comprehensive  a  state- 
ment of  the  general  rule  as  can  be  found  In 
any  of  the  authorities,  and  but  few  state- 
ments of  general  principles  have  been  more 
uniformly  approved  by  the  courts.  Now  can 
the  loss  of  respondent's  profits  upon  resale 
of  the  shook8  by  him  "reasonably  be  sup- 
posed to  have  been  in  the  contemplation  of 
both  parties,  at  the  time  that  they  made  the 
contract,  as  the  probable  result  of  the  breach 
of  It."  It  seems  to  us  that  there  can  be  but 
one  answer  to  this  question;  and  that  in 
the  affirmative.  It  is  clear  from  this  record 
that  appellant  knew  that  respondent  was  en- 
tering Into  the  contract  for  the  purpose  of 
reselling  the  shooks  to  his  customers  In  the 
middle  western  states  to  the  end  that  he 
would  make  a  profit  thereby.  We  are  not 
here  concerned  with  the  question  of  unrea- 
sonable profits.  It  is  not  contended  that  re- 
spondent's prospective  profits  which  he  lost 
because  of  appellant's  failure  to  furnish  the 
shooks  are  unreasonable  In  amount;  but  only 
that  such  profits  could  not  have  been  within 
the  contemplation  of  the  parties  because  no 
resales  were  then  contracted  for  by  respond- 
ent, and  hence,  at  that  time  could  not  have 
been  a  basis  upon  which  the  amount  of  such 
profits  could  be  determined  with  any  degree 
of  accuracy ;  and  that  therefore  the  market 


value  at  the  place  where  the  shooks  were  to 
be  delivered  under  the  contract  was  the  only 
proper  measure  of  damages.  There  would  be 
reason  In  this  contention,  so  far  as  the 
amount  of  the  profits  is  concerned,  if  no  re- 
sale contracts  had  ever  been  made  by  re- 
spondent, furnishing  a  basis  for  determining 
the  amount  of  his  prospective  profits.  It 
seems  to  us,  in  this  connection,  that  the 
thing  which  we  are  to  determine  is:  Did 
both  parties  at  the  time  of  making  the  con- 
tract have  In  mind  and  contemplate  the  mak- 
ing of  a  profit  by  respondent  by  a  resale  of 
the  shooks?  And  not  whether  or  not  they 
had  In  mind  any  particular  amount  of  such 
profits.  Clearly,  appellant  then  knew  that  a 
failure  to  furnish  the  shooks  would  prob- 
ably result  In  loss  of  profits  to  respondent. 
The  fact  that  there  were  then  no  actual  sales 
made  by  respondent,  and  therefore  no  exist- 
ing basis  upon  which  the  amount  of  his  prof- 
it could  be  determined,  does  not  render  any 
less  certain  the  fact  that  the  parties  then 
had  in  mind  the  probability  of  future  prof- 
Its  to  respondent  from  a  resale  of  the  shooks. 
It  is  beyond  controversy  that  appellant  knew 
at  the  time  that  that  was  the  sole  induce- 
ment prompting  respondent  to  contract  for 
the  shooks.  The  question  of  whether  or  not 
such  prospective  profits  are  too  uncertain  in 
amount  to  become  a  measure  of  damages  in 
place  of  market  value,  when  damages  arise 
upon  a  breach  of  such  a  contract,  has  more 
to  do  with  the  question  of  proof  of  the 
amount  of  such  damages  than  with  the  ques- 
tion of  the  parties  contemplating  the  prob- 
able making  of  profits  by  the  purchaser,  as 
we  will  see  later. 

In  the  case  of  Trigg  v.  Clay,  88  Va.  330, 
334,  885,  13  S.  E.  434,  435  (29  Am.  St.  Rep. 
723),  we  find  a  situation  quite  similar  to  that 
here  involved;  lumber  being  purchased  for 
the  purpose  of  reselling  in  the  market,  and 
damages  claimed  from  the  seller  because  of 
a  failure  to  furnish  the  lumber.  Justice  La- 
cy, speaking  for  the  court,  says:  "A  distinc- 
tion is  drawn  In  some  of  the  cases  between 
a  resale  made  at  an  advance  subsequent  to 
a  contract  of  purchase,  and  a  resale  made 
at  an  advance  before  the  contract  of  pur- 
chase, which  was  known  to  the  seller  of  the 
goods.  Carpenter  v.  First  National  Bank, 
119  111.  354  [10  N.  E.  18].  This  Is  rather  a 
fanciful  distinction.  It  is  not  in  accord  with 
the  ordinary  usages  of  trade  that  a  dealer — 
a  man  buying  to  sell  again — should  disclose 
his  dealings  with  the  same  goods  at  a  profit 
to  his  vendor.  But  if  there  were  any  sound 
principle  upon  which  this  could  rest — if  the 
seller  could  be  supposed  to  enter  into  his  con- 
tract upon  the  basis  of  a  resale  In  which  be 
had  no  Interest — still  in  this  case  it  is  rea- 
sonable to  suppose  that  a  lumber  getter,  sell- 
ing 700,000  feet  of  lumber  to  a  dealer  in  lum- 
ber, should  know :  (1)  That  it  was  for  a  re- 
sale ;  (2)  that  this  resale  was  to  be  on  a  prof- 
it; and  (3)  that  he  should  know  that  his 
vendee  would  be  damaged  to  the  amount  of 
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bis  profit  If  the  vendor  should  prove  faith- 
less. *  *  *  Profits  or  advantages  which 
are  the  direct  and  Immediate  fruits  of  the 
contract,  entered  into  between  the  parties, 
are  part  and  parcel  of  the  contract  Itself, 
entering  Into  and  constituting  a  portion  of 
Its  very  elements,  something  stipulated  for, 
and  tbe  right  to  the  enjoyment  of  which  Is 
just  aa  clear  and  plain  as  to  tbe  fulfillment 
of  any  other  stipulation.  They  are  presum- 
ed to  have  been  taken  Into  consideration 
and  deliberated  upon  before  the  contract 
was  made,  and  formed  perhaps  the  only  in- 
ducement to  the  arrangement.  If  the  induce- 
ment to  the  plaintiffs  to  buy  this  lumber, 
they  being  lumber  dealers  and  trading  In 
lumber,  was  not  the  profits  they  were  to 
make  by  a  resale,  what  was  their  Induce- 
ment? And,  if  the  sellers  did  not  understand 
and  contemplate  this  resale  on  a  profit,  what 
contemplation  on  the  subject  can  be  reason- 
ably ascribed  to  them?  See  Master  ton  v. 
Mayor  of  Brooklyn,  7  Hill  (N.  T.)  62  [42  Am. 
Dec.  38] ;  Morrison  v.  Lovejoy,  6  Minn.  819 
(Gil.  224) ;  Fox  v.  Harding,  7  Cush.  (Mass.) 
516;  Devlin  v.  Mayor,  etc.,  63  N.  Y.  8;  Mc- 
Andrews  v.  Tlppett,  89  N.  J.  Law,  105 ;  Ken- 
dall Bank  Note  Co.  v.  Commissioners  of  the 
Sinking  Fund,  79  Va.  563 ;  Bell  v.  Reynolds, 
78  Ala.  511  [56  Am.  Rep.  52].  An  examina- 
tion of  the  cases  will  show  that  the  courts 
have  been  endeavoring  to  establish  rules  by 
the  application  of  which  a  party  will  be  com- 
pensated for  the  loss  sustained  by  the  breach 
of  contract ;  in  other  words,  for  the  benefits 
and  gain  he  would  have  realized  from  its 
performance,  and  nothing  more." 

It  may  be  suggested  that  the  fact  that 
there  was  no  market  at  which  the  purchas- 
er in  that  case  could  procure  lumber  of  the 
kind  contracted  for  permitted  him  to  prove 
his  damages  by  his  loss  of  profits  rather  than 
market  value.  It  Is  true  that  in  the  case  be- 
fore us  we  have  no  evidence  of  respondent's 
ability  to  procure  shooks  for  his  customers 
by  purchasing  them  elsewhere;  bnt  it  seems 
to  us  that,  If  respondent  could  have  so  pur- 
chased shooks  to  supply  bis  customers  to  the 
extent  of  the  sales  he  had  made  to  them,  the 
burden  was  upon  appellant  to  prove  such 
fact  The  opinion  in  Trigg  v.  Clay,  supra, 
so  Indicates  at  page  333  of  88  Va.,  13  S.  E. 
434,  29  Am.  St  Rep.  723.  It  is  true  that  re- 
spondent did  purchase  one  car  of  shooks 
elsewhere  to  supply  one  of  his  customers, 
but  that  does  not  prove  that  he  could  have 
procured  any  more  elsewhere.  He  had  a 
right  to  rely  upon  the  contract  with  the  ap- 
pellant, and  when  appellant  breached  the  con- 
tract, and  thus  prevented  respondent  from 
supplying  his  customers,  it  seems  to  us  it 
would  be  more  just  to  require  appellant  to 
prove  that  respondent  could  have  procured 
the  shooks  elsewhere  than  to  require  respond- 
ent to  prove  that  he  could  not  do  so.  As  to 
the  one  car  load  which  he  did  procure  else- 
where, It  is  evident  that  the  jury  did  not 
award  him  any  damages  for  loss  of  profits 


upon  the  sale  supplied  by  that  car.  We 
think  that  respondent  is  not  to  be  prevented 
from  recovering  damages  measured  by  the 
loss  of  his  prospective  profits  by  the  mere 
fact  that  he  did  not  have  the  resale  of  the 
shooks  actually  contracted  for  at  the  time  of 
making  the  contract  with  appellant,  and  this 
brings  us  to  the  question  of  whether  or  not 
respondent  is  able  to  prove  the  amount  of  his 
prospective  profit  with  sufficient  certainty 
that  the  law  will  recognize  their  amount  as 
a  proper  measure  of  damages. 

The  certainty  of  the  amount  of  such  prof- 
Its  seems  to  be  tbe  principal  thing  In  deter- 
mining whether  or  not  the  law  will  regard 
them  as  a  proper  measure.  If  their  loss  is 
a  proximate  result  of  the  breach  of  the  con- 
tract, and  they  are  not  unreasonable  in 
amount,  and  their  amount  can  be  proven 
with  reasonable  certainty,  they  are  as  prop- 
er a  measure  of  damages  as  any  other  meas- 
urable loss  resulting  from  a  breach  of 
the  contract.  The  question  here  Is:  Shall 
the  prospective  profits  be  excluded  as  a 
measure  of  damages  because  of  their  uncer- 
tainty? In  the  case  of  Griffin  v.  Colver,  16 
N.  T.  489,  491,  69  Am.  Dec.  718,  Justice  Sel- 
den,  speaking  for  the  court,  said:  "It  is  a 
well-established  rule  of  the  common  law  that 
the  damages  to  be  recovered  for  a  breach  of 
contract  must  be  shown  with  certainty,  and 
not  left  to  speculation  or  conjecture;  and  it 
is  under  this  rule  that  profits  are  excluded 
from  the  estimate  of  damages  in  such  cases, 
and  not  because  there  is  anything  in  their 
nature  which  should  per  se  prevent  their  al- 
lowance. Profits  which  would  certainly  have 
been  realized  but  for  the  defendant's  default 
are  recoverable;  those  which  are  speculative 
or  contingent  are  not"  It  Is  true  that  in 
that  case  the  prospective  profits  were  re- 
jected as  a  measure  of  damages,  but  only  be- 
cause their  amount  was  not  capable  of  deter- 
mination with  any  degree  of  certainty.  In 
the  same  opinion  (page  494  of  16  N.  Y.  [69 
Am.  Dec.  718])  the  learned  justice  quotes 
approvingly  from  an  early  edition  of  Sedg- 
wick on  Damages,  as  follows:  "The  broad, 
general  rule  in  such  cases  Is  that  the  party 
injured  is  entitled  to  recover  all  his  dam- 
ages, Including  gains  prevented  as  well  as 
losses  sustained;  and  this  rule  Is  subject  to 
but  two  conditions:  Tbe  damages  must  be 
such  as  may  fairly  be  supposed  to  have  en- 
tered into  the  contemplation  of  the  parties 
when  they  made  the  contract,  that  Is,  must  • 
be  such  as  might  naturally  be  expected  to 
follow  its  violation;  and  they  must  be  cer- 
tain, both  In  their  nature  and  in  respect  to 
the  cause  from  which  they  proceed."  Mr. 
Freeman  has  a  valuable  note  to  this  case  in 
69  Am.  Dec  724. 

In  1  Sedgwick  on  Damages  (8th  Ed.)  8 
174,  the  learned  author  says:  "The  allow- 
ance of  profits,  when  not  excluded  as  un- 
natural or  remote,  is  wholly  a  question  of 
the  certainty  of  proof.    Wherever  there  is. 
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an  interference  with  or  withholding  of  prop- 
erty, or  breach  of  contract,  or  commission  of 
a  tort,  the  gain  prevented,  if  provable,  may 
be  recovered.  *  *  *  We  shall  find  that, 
whenever  expected  profits  become  capable  of 
certain  proof,  then  they  can  be  recovered." 
1  Sutherland  on  Damages  (3d  Ed.)  if  58,  60; 
Wolf  Co.  v.  Galbraith,  35  Tex.  Civ.  App.  505. 
80  S.  W.  648;  Chisholm  &  Moore  Mfg.  Co. 
v.  U.  S.  Canopy  Co.,  Ill  Tenn.  202,  77  S. 
W.  1062. 

We  think  that,  when  respondent  proved 
actual  bona  fide  sales  of  the  shooks  which 
appellant  had  contracted  to  furnish  him, 
there  was  thereby  furnished  a  basis  upon 
which  the  amount  of  his  net  profits  could 
be  determined  by  the  jury  with  a  suffi- 
cient degree  of  certainty  to  satisfy  the  con- 
ditions under  which  such  profits  become 
a  proper  measure  of  damage.  The  evidence 
was  sufficient  to  warrant  the  jury  in  believ- 
ing that  bona  fide  sales  had  been  contracted 
for  by  respondent  sufficient  to  consume  all  of 
the  shooks  agreed  to  be  furnished  him  under 
the  contract  with  appellant,  and  that  he  was 
prevented  from  consummating  such  sales  by 
appellant's  failure  to  furnish  the  shooks  un- 
der the  contract  We  are  of  opinion  that 
the  court  was  not  in  error  in  allowing  the 
jury  to  measure  respondent's  damages  by  the 
amount  of  profits  lost  to  him  by  appellant's 
breach  of  the  contract. 

It  is  contended  that  the  court  should  have 
rendered  judgment  for  appellant  notwith- 
standing the  verdict  upon  motion  therefor, 
because  it  appeared  by  respondent's  evidence 
that  soon  after  the  making  of  the  written 
contract  the  parties  orally  agreed  that  the 
specification  in  the  contract  might  be  con- 
sidered as  modified  to  the  extent  that  respond- 
ent should  take  under  the  contract  as  many 
panel  ends  as  he  could  sell  in  place  of  the 
sawed  ends.  These  panel  ends  were  made 
somewhat  differently  from  the  sawed  ends 
specified,  but  they  served  the  same  purpose. 
It  is  argued  that  this  evidence  showed  that 
the  contract  as  finally  made  between  the 
parties  became  in  effect  an  oral  contract,  and 
hence  void  and  unenforceable  under  the  stat- 
ute of  frauds,  because  of  the  amount  Involv- 
ed. This  contention  is  evidently  rested  upon 
section  5290,  Rem.  &  Bal.  Code,  which  reads 
as  follows :  "No  contract  for  the  sale  of  any 
goods,  wares,  or  merchandise,  for  the  price 
of  fifty  dollars  or  more,  shall  be  good  and 
valid,  unless  the  purchaser  shall  accept  and 
receive  part  of  the  goods  so  sold,  or  shall 
give  something  in  earnest  to  bind  the  bar- 
gain, or  in  part  payment,  or  unless  some  note 
or  memorandum  in  writing  of  the  bargain  be 
made  and  signed  by  the  party  to  be  charged 
thereby,  or  by  some  person  thereunto  by  him 
lawfully  authorized."  It  might  well  be  ar- 
gued that  this  change  in  the  specifications 
was  too  slight  to  be  regarded  as  such  a 


change  in  the  written  contract  as  to  make  It 
in  effect  a  new  oral  one.  Rut  there  was  an- 
other fact  shown  by  the  record  that  we  think 
saves  the  contract  from  the  statute  above 
quoted.  It  clearly  appears  that  a  consider- 
able number  of  panel  ends  were  furnished  by 
appellant  to  respondent  and  paid  for  in  com- 
pliance with  this  understanding.  This  we 
think  is  sufficient  in  any  event  to  prevent  the 
contract  becoming  void  under  this  statute 

It  is  contended  that  appellant's  motion  for 
judgment  notwithstanding  the  verdict  should 
have  been  granted  because  appellant  was  not 
required  to  furnish  any  more  shooks  after  it 
had  declined  to  do  so  because  of  respond- 
ent's failure  to  pay  the  balance  due  on  those 
already  furnished.  The  earliest  date  shown 
by  the  record  when  appellant  assigned  this 
as  a  reason  for  not  furnishing  more  shooks 
was  June  21,  1909,  which  was  only  a  few 
days  before  the  expiration  of  the  contract 
time  for  furnishing  all  the  shooks  contract- 
ed for.  We  think  there  was  sufficient  evi- 
dence of  damage  occurring  before  this  time, 
arising  by  failure  to  furnish  shooks  under 
the  contract,  to  support  the  finding  of  the 
jury  as  to  the  amount  of  damages  awarded 
respondent. 

It  is  contended  that  appellant's  motion  for 
judgment  notwithstanding  the  verdict  should 
have  been  granted  because  respondent  had 
not  filed  with  appellant  orders  for  one-half 
or  more  of  the  entire  amount  of  shooks  con- 
tracted for,  before  January  20,  1909,  as  the 
contract  seems  to  contemplate.  It  is  plain 
from  the  evidence  that  up  to  January  20th 
respondent  had  already  filed  more  orders 
than  appellant  had  filled,  and  that  appellant 
was  then  behind  in  fulfilling  its  obligations 
under  the  contract  It  is  also  plain  that  the 
parties  proceeded  thereafter  under  the  con- 
tract without  either  declining  to  perform  for 
this  reason. 

Other  errors  are  assigned;  but  they  are 
presented  to  us  practically  without  argument 
or  citation  of  authorities.  We  think  it  suffi- 
cient to  say  they  are  without  merit 

We  find  no  prejudicial  error  in  the  record, 
and  therefore  affirm  the  judgment 

DUNRAR,  C.  J.,  and  MOUNT  and  PUT/- 
LERTON,  JJ.,  concur. 


STATE  ex  rel.  NICOMEN  ROOM  CO.  v. 
NORTH  SHORE  ROOM  & 
DRIVING  CO.  et  aL 

(Supreme  Court  of  Washington.    March  14, 
1911.) 

Appeal  awo  Bbbob  (f  1097*)— Subsequent 
Appeals— Law  or  the  Case. 

The  decision  of  the  Supreme  Court  on  ap- 
peal is  final  as  to  all  points  which  were  or 
could  have  been  raised,  and,  on  appeal  from  a 
judgment  entered  according  to  the  mandate  of 
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the  Supreme  Court,  It  will  not  consider  points 
necessarily  in  the  case  on  the  prior  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dif.  if  4858-4368;  Dec  Dig.  f 
1007.*] 

'Department  L  Appeal  from  Superior 
Court,  Pacific  County ;  A.  E.  Rice,  Judge. 

Action  by  the  State,  on  the  relation  of  the 
Nicomen  Boom  Company,  against  the  North 
Shore  Boom  &  Driving  Company  and  others. 
From  a  judgment  for  plaintiff,  defendants 
appeal.  Affirmed. 

Chas.  B.  Miller,  for  appellants.  W.  W. 
Cotton,  Welsh  ft  Welsh,  and  James  G.  Wil- 
son, for  respondent 

MOUNT,  J.  This  is  the  second  appeal  in 
this  case.  When  it  was  here  before,  the 
judgment  was  reversed  and  the  case  "re- 
manded, with  instructions  to  enter  a  judg- 
ment in  accord  with  this  opinion."  66  Wash. 
1,  108  Pac  428,  107  Pac  196.  We  there 
determined  that  the  Nicomen  Boom  Company 
was  entitled  to  a  judgment  against  these 
appellants  for  the  amount  of  40  cents  per 
thousand  feet  board  measure,  upon  42,165,- 
468  feet  of  logs.  The  trial  court  thereafter, 
In  accord  with  that  mandate,  entered  a  judg- 
ment against  the  North  Shore  Boom  &  Driv- 
ing Company,  John  W.  Eleeb,  and  John  P. 
Hobi,  and  in  favor  of  the  Nicomen  Boom 
Company,  for  116366.18,  together  with  inter- 
est and  costs,  amounting  altogether  to  $19,- 
651.83.  This  appeal  is  prosecuted  from  that 
judgment 

The  appellants  now  argue  (1)  that  this 
court  was  without  jurisdiction  to  direct  such 
judgment  and  that  the  trial  court  was  with- 
out jurisdiction  to  enter  it ;  (2)  that  the  ap- 
pellants were  not  liable  for  logs  boomed 
prior  to  January  16, 1906;  and  (3)  that  appel- 
lants John  W.  Kleeb  and  John  F.  Hobi  could 
not  be  held  liable  for  the  profits  of  boom- 
ing logs  which  were  their  individual  prop- 
erty which  they  had  forbidden  the  respond- 
ents to  boom.  If  it  were  conceded  that 
there  is  any  merit  in  any  of  these  points,  the 
appellants  are  not  in  a  position  to  urge 
them  at  this  late  date.  Each  one  of  these 
points  was  necessarily  in  the  case  when  it 
was  here  before,  and  that  was  the  time  when 
they  should  have  been  raised  and  decided. 
The  decision  upon  the  other  appeal  was  final 
and  conclusive  upon  the  appellants  in  this 
case  as  to  all  points  which  were,  or  could 
have  been,  raised  therein.  "Questions  de- 
termined on  an  appeal,  or  which  might  have 
been  if  presented,  will  not  be  considered  by 
an  appellate  court  upon  a  second  appeal  of 
the  same  action."  State  v.  Boyce,  25  Wash. 
422,  65  Pac.  768;  State  ex  tel.  Holgate  v.  Su- 
perior Court,  19  Wash.  114,  52  Pac  522; 
Dennis  v.  Kass  ft  Co.,  13  Wash.  137,  42  Pac 
540;  Smith  v.  Seattle,  20  Wash.  613,  66  Pac 
889.  In  the  last  case  the  reason  of  the  rule 
Is  stated,  on  page  614,  20  Wash.,  on  page 


889,  56  Pac,  as  follows:  "While  it  is  true 
that  the  point  was  not  raised  on  the  former 
appeal,  it  is  patent  that  it  might  have  been, 
and  We  think  it  would  be  a  bad  and  unwar- 
ranted practice  to  permit  the  point  to  be  urg- 
ed now.  In  support  of  its  general  demurrer, 
respondent  was  entitled  to  urge  the  insuffi- 
ciency of  the  complaint  from  any  standpoint 
and  must  be  held  to  have  waived  every  point 
not  presented  at  the  former  hearing.  Any 
other  practice  would  result  in  cases  coming 
here  piecemeal,  delaying  litigation,  increas- 
ing the  expense  to  parties  litigant  and  bur- 
dening the  court  with  unnecessary  labor." 

All  the  issues  In  the  case  were  determined 
upon  the  former  appeal,  and  a  judgment  was 
directed,  and  was  entered  as  directed,  with- 
out further  evidence.  This  appeal  does  not 
present  any  new  question  raised  by  reason  of 
the  entry  of  the  directed  judgment  It  sim- 
ply presents  questions  which  should  have 
been,  or  were,  raised  upon  the  other  appeal, 
which,  as  we  have  seen  above,  may  not  be 
done.  We  are  satisfied  there  is  no  merit  in 
any  of  the  questions  presented  now;  but  in 
view  of  the  rule  above  stated,  we  deem  it 
unnecessary  to  discuss  them. 

The  judgment  appealed  from  is  therefore 


DUNBAR,  C.  J., 
RIS,  JJ.,  concur. 


and  PARKER  and  MOR- 


In  re  LOTZGESELL'S  ESTATE. 

LOTZGESELL  et  al.  v.  CYDELL. 

(Supreme  Court  of  Washington.   March  8, 
1911.) 

1.  executors  and  administrators  (f  111*}— 
Costs  and  Expenses — Defending  Claim 
or  Heirs. 

Where  executors  of  their  father's  estate, 
who  were  also  his  heirs,  were  called  upon  to  ac- 
count and  to  partition  to  and  with  the  other 
heirs  property  alleged  to  have  been  owned  by 
their  mother,  any  expenses  incurred  by  them  in 
that  action  were  in  their  own  Interest  as  heirs, 
and  not  as  executors,  and  were  therefore  not 
chargeable  against  the  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  if  448-462; 
Dec  Dig.  f  111.*] 

2.  Taxation  (f  889*)— Inheritance  Tax- 
Charge  ON  BENEFICIARIES. 

A*n  inheritance  tax,  while  not  a  debt  of  the 
testator,  is  properly  chargeable  to  the  bene- 
ficiaries. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |  1710;  Dec.  DigT|  889.*] 

3.  Wills  (|  448*>— Construction— Intestacy 
Avoided. 

A  will  should  be  construed  to  give  effect  to 
the  desires  and  intention  of  the  testator  so  far 
as  is  possible  from  the  language  used,  and  a 
construction  will  be  adopted  which  will  avoid 
intestacy,  if  possible,  without  doing  violence  to 
the  evident  intent  of  the  instrument  and  in 
looking  for  this  intent  not  only  the  language 
used,  but  the  entire  purpose  and  scheme  of  the 
instrument  mast  be  given  effect 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  |  964;  Dec.  Dig.  I  448*] 
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4.  Wills  (I  579*)— Constbuction— Descrip- 
tion or  Pbopebtt— General  and  Specific 
Description. 

In  the  construction  of  will*  the  rule  of 
ejnsdem  generis  should  not  be  used  to  limit  the 
meaning  of  the  will  within  narrower  limits 
than  the  evident  intention  of  the  testator,  so  that 
where  a  testator  gave  a  small  pecuniary  legacy 
to  each  of  his  five  daughters,  gave  his  real  es- 
tate to  two  of  his  sons,  subject  to  the  care  of 
a  third  son,  who  was  incompetent,  and  then 
gave  "all  the  live  stock,  consisting  of  horses, 
cattle,  and  hogs,  together  with  all  agricultural 
and  dairy  implements,  household  furniture  and 
effects,  and,  in  fact,  all  personal  property"  to 
one  of  the  five  daughters,  further  stating  that 
the  other  four  had  received  advances  as  their 
share  of  the  inheritance,  a  sum  of  $6,200  passed 
with  the  personal  property  to  the  fifth  daugh- 
ter, though  not  of  the  same  nature  as  the  per- 
sonalty mentioned,  it  being  obviously  testa- 
tor's intent  not  to  die  intestate  as  to  this 
amount,  which  would  allow  the  other  daughters 
who  had  had  their  share  to  take  a  part  of  this 
also. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  |  1266;  Dec.  Dig.  |  679.»] 

5.  Wills  (§  566*)— Legacies. 

Where  a  testator  gave  legacies  of  $90  each 
to  his  five  daughters,  such  legacies  cannot  be 
included  in  the  term  "all  other  just  debts" 
directed  by  the  testator  to  be  paid,  but  are  be- 
quests of  money  to  be  paid  out  of  the  personal 
estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  8  566.»] 

Department  2.  Appeal  from  Superior 
Court,  Clallam  County;  Lester  Still,  Judge. 

Action  by  George  Lotzgesell  and  another, 
as  executors,  etc.,  against  Henrietta  Cydell, 
as  executrix,  etc.  From  a  decree  of  settle- 
ment and  distribution,  plaintiffs  appeal. 
Modified  and  affirmed. 

A.  W.  Buddress,  for  appellants.  Morris, 
Southard  &  Shipley  and  James  Stewart,  for 
respondent 

MORRIS,  J.  The  questions  of  law  involv- 
ed in  this  appeal  arise  from  the  construc- 
tion of  the  last  will  and  testament  of  the  de- 
ceased, and  the  decree  of  final  settlement  and 
distribution  as  made  by  the  court  below. 
George  Henry  Lotzgesell  died  February  16, 
1907,  leaving  a  last  will  and  testament,  duly 
attested  by  subscribing  witnesses,  as  follows: 

"I,  George  Henry  Lotzgesell,  of  Dunge- 
ness,  county  of  Clallam,  state  of  Washing- 
ton, of  the  age  of  78  years,  and  being  of 
sound  and  disposing  mind  and  not  under  any 
restraint  or  the  Influence  of  any  one  what- 
ever, do  make,  publish  and  declare  this  my 
last  will  and  testament  in  the  manner  fol- 
lowing:   That  is  to  say: 

"First  I  direct  that  my  body  be  buried 
with  proper  regard  to  my  station  in  life. 

"Second.  I  direct  that  my  funeral  expenses 
and  all  other  just  debts  shall  be  paid  by  my 
sons  George  Lotzgesell  and  Frank  Lotzge- 
sell and  my  daughter  Henrietta  Cydell. 

"Third.  I  give  and  bequeath  to  my  daugh- 
ter Catherine  Roberts,  of  Port  Angeles, 
Wash.,  the  sum  of  fifty  ($50.00)  dollars. 


"Fourth.  I  give  and  bequeath  to  my  daugh- 
ter Anna  Pilcher,  of  Seattle,  Wash.,  the 
sum  of  fifty  ($50.00)  dollars. 

"Fifth.  I  give  and  bequeath  to  my  daugh- 
ter Emma  Hansen,  of  Dungeness,  Wash.,  the 
sum  of  fifty  ($50.00)  dollars. 

"Sixth.  I  give  and  bequeath  to  my  daugh- 
ter Llllie  Alexander,  of  Matsqul,  British  Co- 
lumbia, the  sum  of  fifty  ($50.00)  dollars. 

"Seventh.  I  give  and  bequeath  to  my 
daughter  Henrietta  Cydell,  of  Dungeness, 
Wash.,  the  sum  of  fifty  ($50.00)  dollars. 

"Eighth.  I  hereby  appoint  my  beloved  sons 
George  Lotzgesell  and  Frank  Lotzgesell  and 
my  beloved  daughter  Henrietta  Cydell  ex- 
ecutors of  my  estate  without  bonds,  and  they 
are  hereby  empowered  to  carry  out  all  the 
provisions  of  this  my  last  will  and  testament 

"Ninth.  After  and  Immediately  following 
my  death,  my  homestead  farm,  consisting  of 
one  hundred  and  thirty-nine  acres,  being  in 
the  northwest  quarter  of  section  two,  town- 
ship thirty,  range  four  west  together  with 
the  east  half  of  the  northeast  quarter  of 
section  three,  township  thirty,  range  four 
west,  consisting  of  eighty  acres;  also  about 
seventy  acres  more  or  less,  in  the  south- 
west quarter  of  section  thirty-five,  township 
thirty-one,  range  four  west  shall  be  occu- 
pied, conducted  and  farmed  by  my  beloved 
daughter  Henrietta  Cydell  and  my  son-in- 
law  Frederick  G.  Cydell  upon  the  following 
conditions: 

"They  shall  provide  a  good  and  comforta- 
ble home  for  my  son  John  Lotzgesell  so  long 
as  he  shall  live  and  shall  pay  each  year  to 
my  son  John  Lotzgesell  the  sum  of  two  hun- 
dred dollars;  they  shall  purchase  for  him 
what  clothes  he  requires  and  give  him,  in 
addition,  his  board  in  a  good  and  substantial 
manner. 

"They  shall  also  pay  all  taxes  year  by.  year 
on  the  said  property  and  all  other  expenses 
towards  its  maintenance,  and  they  shall 
maintain  the  said  property  and  Improve- 
ments in  a  good  and  substantial  manner,  so 
that  its  value  shall  not  deteriorate. 

"Tenth.  After  the  death  of  my  son  John 
Lotzgesell  the  said  homestead  farm  and  the 
two  pieces  of  land  adjoining  as  described 
and  specified  above,  shall  become  the  sole 
and  undisputed  property  of  my  beloved  sons 
George  Lotzgesell  and  Frank  Lotzgesell  or 
their  heirs,  to  be  divided  Into  two  equal 
pieces. 

"Eleventh.  All  the  live  stock,  consisting  of 
horses,  cattle  and  hogs,  together  with  all 
agricultural  and  dairy  Implements,  house- 
hold furniture  and  effects,  and  in  fact  ail 
personal  property,  shall  become  the  individ- 
ual property  of  my  beloved  daughter  Hen- 
rietta Cydell  and  my  son-in-law  Frederick 
G.  Cydell. 

"Twelfth.  I  furthermore  desire  to  state  In 
this  will  that  in  years  and  times  past  I  have 
at  various  times  given  to  my  daughters,  Cath- 
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erlne  Roberts,  Anna  Pilcher,  Emma  Hansen, 
and  Lillie  Alexander,  moneys  and  real  estate 
as  parts  and  portion  of  their  Inheritance,  and 
I  now  command  that  they  shall  not  complain. 

"Thirteenth.  It  is  furthermore  my  will  and 
request  that  my  sons  George  and  Frank  Lotz- 
gesell  and  my  daughter  Henrietta  Cydell 
shall  be  the  guardians  without  bonds  of  my 
son  John  Lotzgesell,  and  as  such  shall,  dur- 
ing his  life,  look  after  his  every  comfort  and 
happiness. 

"Lastly.  I  further  direct  that  the  afore- 
said named  executors  shall  deliver  deeds  and 
bills  of  sale  without  an  order  of  the  court 
for  that  purpose,  but  shall  proceed  summa- 
rily to  administer  upon  and  settle  said  estate 
as  herein  provided,  and  all  without  the  In- 
tervention, supervision,  order  or  decree  of 
any  court  or  Judge,  except  In  so  far  as  shall 
be  imperatively  required  by  the  laws  of  the 
state. 

"In  witness  whereof  I  have  hereunto  set 
my  hand  and  seal  this  fifteenth  day  of  Feb- 
ruary, 1907.   George  Henry  Lotzgesell." 

The  executors  and  executrix  therein  named 
entered  upon  the  discharge  of  their  duties, 
when  differences  arose  as  to  the  proper  con- 
struction of  the  will  and  the  allowance  of 
claims.  These  differences  were  submitted 
to  the  court,  resulting  in  the  decree  appealed 
from.  It  will  only  be  necessary  to  refer  to 
the  decree  in  so  far  as  its  provisions  are  af- 
fected by  the  appeal. 

Certain  allowances  were  made  by  the 
court,  aggregating  $1,610.60,  which  is  charg- 
ed against  the  executors  and  executrix  in- 
dividually and  in  equal  proportion,  after  giv- 
ing credit  in  the  amounts  paid  by  each.  The 
court  rejected  a  claim  for  the  allowance  of 
$1,079.00,  claimed  to  have  been  paid  by  the 
executors  in  defending  an  action  brought  by 
Anna  Pilcher  and  Lillie  Alexander,  daughters 
of  the  deceased,  against  the  other  heirs,  and 
including  the  parties  herein,  in  which  the 
plaintiffs,  claiming  as  heirs  of  their  mother, 
sought  an  accounting  and  partition  as  against 
the  defendants.  This  action  was  decided  ad- 
versely to  the  plaintiffs;  the  opinion  and 
judgment  of  this  court  being  found  in  Pil- 
cher v.  Lotzgesell,  57  Wash.  471, 107  Pac.  340. 
This  order  of  disallowance  is  one  of  the  er- 
rors suggested  by  the  appeal,  and  will  be 
hereafter  referred  to.  In  making  the  al- 
lowance of  the  $1,610.60  Item,  which  includes 
$250  bequeathed  to  the  five  daughters  In 
sums  of  $50  each,  under  the  third,  fourth, 
fifth,  sixth,  and  seventh  clauses  of  the  will, 
and  $102.90,  state  inheritance  tax,  the  court 
held,  as  before  referred  to,  that  these  charg- 
es should  be  borne  by  George  Lotzgesell, 
Frank  Lotzgesell,  and  Henrietta  Cydell  in- 
dividually, under  the  second  clause  of  the 
will,  wherein  he  directed  that  his  just  debts 
should  be  paid  by  those  three  persons  as  the 
chief  benefldartes  under  the  will,  which  or- 
der is  also  included  in  the  errors  assigned. 
On  the  day  previous  to  his  death  and  the 
same  day  the  will  was  executed,  the  testa- 


tor handed  to  Henrietta  Cydell  the  sum  of 
$6,245.30,  no  specific  mention  of  which  is 
made  in  the  will,  and  appellants  contend  that 
as  to  this  money  testator  died  intestate; 
while  the  court  found  that  It  passed  to  Fred- 
erick G.  Cydell  and  Henrietta  Cydell  under 
the  eleventh  clause  of  the  will,  being  includ- 
ed in  the  words  "and  in  fact  all  personal 
property,"  which  ruling  is  the  third  and  last 
error  assigned. 

Referring  now  to  the  first  assignment  of 
error  in  the  disallowance  of  the  expenses  in- 
curred in  the  Pilcher  suit,  we  sustain  the 
ruling  below,  The  questions  involved  In 
that  action  were  purely  ones  of  heirship; 
the  defendants  being  called  upon  to  account 
and  to  partition  to  and  with  .the  plaintiffs 
their  distributive  share  of  the  property,  real 
and  personal,  alleged  to  have  been  owned  by 
the  mother.  Any  expense  Incurred  by  appel- 
lants in  that  action  was  in  their  own  in- 
terest as  heirs,  and  not  as  executors  of  the 
father's  estate.  Such  expenses  were  not 
properly  chargeable  against  the  estate,  and 
were  properly  disallowed.  Wilbur  v.  Wilbur, 
17  Wash.  683,  50  Pac.  589;  Koppenhaffer  v. 
Isaacs,  7  Watts  (Pa.)  170;  Mumper's  Appeal, 
3  Watts  &  Serg.  (Pa.)  441;  Scott's  Estate, 
9  Watts  &  Serg.  (Pa.)  98;  Yerkes'  Appeal, 
99  Pa.  401;  Tltlow's  Estate,  163  Pa.  35,  20 
Atl.  758.  The  inheritance  tax,  while  not  a 
debt  of  the  testator,  was  properly  chargeable 
to  the  beneficiaries. 

The  second  and  third  assignments  will  be 
treated  together,  as  they  call  for  a  construc- 
tion of  the  will;  the  main  question  in  this 
connection  being  whether  the  testator  died 
intestate  as  to  the  $6,245.30  cash,  or  did  it 
pass  to  the  Cydells  under  the  eleventh  clause. 
A  will  should  be  construed  so  as  to  give 
effect  to  the  desire  and  intention  of  the 
testator,  In  so  far  as  it  is  possible  to  do  so 
from  the  language  used;  and  in  placing  a 
construction  upon  the  will,  the  courts  will 
avoid  and  prevent  intestacy,  if  reasonably 
possible  without  doing  violence  to  the  evi- 
dent intent  of  the  instrument.  In  looking 
for  this  intent,  not  only  the  language  used, 
but  the  entire  purpose  and  scheme  of  the 
instrument  must  be  given  effect,  and  we 
must  look,  not  only  to  the  property  disposed 
of,  but  to  the  surroundings,  the  persons  nam- 
ed as  devisees  or  legatees,  their  relation  to 
the  testator,  and  what  the  testator  evidently 
had  in  mind  in  employing  the  language  used. 
In  re  Koch's  Estate,  8  Cal.  App.  90,  96  Pac. 
100.  "Again,  it  Is  well  settled  that,  in  the 
construction  of  last  wills  and  testament,  the 
scope  and  Import  of  the  entire  instrument 
are  to  be  considered  for  the  purpose  of  dis- 
covering the  Intention  of  the  testator,  and 
that  such  intention,  when  discovered,  is  of 
paramount  and  controlling  influence."  Wil- 
liams v.  Williams,  18  Tenn.  20.  In  looking 
for  this  intention,  one  of  the  strongest  rules 
employed  is  that  the  testator  is  not  to  be 
presumed  to  Intend  to  die  Intestate  as  to 
any  part  of  his  property,  if  the  words  of  the 
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will  can  be  so .  construed  as  to  carry  the 
whole  estate,  unless  the  contrary  intention  is 
so  plain  as  to  force  a  different  conclusion. 
Reimer's  Estate,  159  Pa.  212,  28  AtL  186; 
Given  y.  Hilton,  06  U.  S.  591,  24  L.  Ed.  458; 
Fry     Shipley,  94  Term.  252,  29  S.  W.  6. 

Having  in  mind  these  general  rules  of  con- 
struction, we  come  now  to  appellants'  con- 
tention that  the  rule  of  ejusdem  generis 
should  be  applied  to  the  words  "and  in  fact  all 
personal  property,"  as  found  in  the  eleventh 
clause  of  the  will,  and  that  as  so  applied 
such  expression  covers  property  of  the  na- 
ture of  the  antecedent  words  in  the  same 
clause,  and  does  not  Include  money.  The 
rule  of  ejusdem  generis  is  primarily  a  rule 
of  statutory  construction,  to  the  effect  that 
general  and  unlimited  terms  are  restrained 
and  controlled  by  particular  terms  when  used 
in  the  same  connection,  and  as  such  has 
often  been  employed  in  the  construction  of 
wills.  But  even  in  its  primary  use  as  a 
rule  of  statutory  .construction,  it  is  to  be 
used  in  connection  with  other  rules,  not  less 
important,  such  as  the  determination  of  the 
evident  intent  of  the  lawmaking  body,  and 
does  not  warrant  the  courts  in  confining  the 
operation  of  a  statute  within  narrower  lim- 
its than  was  Intended  by  the  lawmakers. 
Black  on  Interpretation  of  Laws,  143.  As 
applied  to  wills,  such  a  rule  can  have  no 
greater  nor  broader  significance  than  as  ap- 
plied to  statutes,  and  is  to  be  made  use  of 
as  an  aid  in  ascertaining  the  meaning  of  the 
testator,  and  should  not  be  employed  by  the 
courts  in  limiting  the  meaning  of  language 
in  a  will,  within  narrower  limits  than  was 
the  evident  intention  of  the  testator;  and, 
being  a  rule  of  intention,  it  must  readily 
yield  where  the  circumstances  show  that  a 
reliance  upon  it  would  -defeat,  rather  than 
effectuate,  the  intention  of  the  testator.  Ed- 
mondson  v.  Edmondson,  1  Tenn.  Ch.  563.  In 
speaking  of  the  rule  as  applied  to  wills,  it 
is  said  in  Williams  v.  Williams,  supra:  "But 
it  has  been  strenuously  and  elaborately  ar- 
gued that  a  rule  for  the  exposition  of  wills 
applicable  to  this  item  has  been  adopted  and 
enforced  by  courts  of  chancery,  called  some- 
what quaintly  the  rule  of  ejusdem  generis, 
and  that  that  rule  will  have  the  effect  to 
limit  and  restrict  the  general  words  'every- 
thing else  not  otherwise  disposed  of  (this 
clause  being  held  to  be  a  general  residuary 
clause)  to  things  of  the  like  nature  and  de- 
scription with  the  antecedent  particulars — 
whisky,  stills,  accounts,  notes,  furniture, 
stock,  etc.  If  it  be  intended  to  assert  that 
courts  of  chancery  have  adopted  and  enforc- 
ed a  rule  of  artificial  and  arbitrary  construc- 
tion, or  a  rule  of  legal  intention,  controlling 
and  countervailing  when  necessary  the  ac- 
tual intention  of  the  testator,  to  be  gathered 
from  the  context  and  scope  and  frame  of 
the  will,  then  we  have  no  hesitation  In  as- 
serting that  a  careful  examination  of  all  the 
cases  relied  upon  for  its  establishment  will 
demonstrate  that  no  such  rule  in  fact  exists. 


The  great  rule  In  the  construction  of  wills 
to  which  the  one  of  ejusdem  generis  and  all 
others,  except  those  founded  upon  public 
policy,  are  not  only  subordinate,  but  ancil- 
lary, Is  that  the  intention  of  the  testator,  to 
be  ascertained  from  the  particular  words 
used  from  the  context,  and  from  the  gen- 
eral scope  and  purpose  of  the  instrument,  is 
to  prevail  and  have  effect."  The  court  adds 
later  on  in  the  opinion:  "But  it  were  need* 
less  to  cite  all  the  cases  referred  to  in  ar- 
gument; they  will  all  be  found  to  have 
turned  very  much  upon  their  own  particular 
circumstances,  and  they  will  all  manifest 
the  solicitude  of  the  courts  to  attain  by  the 
adoption  or  rejection  of  the  supposed  rule 
in  question,  or  other  rules,  as  circumstances 
might  require,  the  purpose  and  Intention  of 
the  testator."  The  Pennsylvania  court  in 
Reimer's  Estate,  supra,  adopts  a  similar  view 
in  saying:  "But  it  is  useless  to  go  over  the 
many  cases  cited  on  each  side  here,  for,  as 
is  said  in  Steele  v.  Thompson,  14  Serg.  & 
R.  84,  'Every  case  of  this  cast  is  individual; 
there  can  be  no  adherence  to  precedents,  for 
no  two  wills  can  be  exactly  alike;'  and,  as 
is  said  in  Hoge  v.  Hoge,  1  Serg.  &  R.  156: 
'Cases  on  wills  have  no  great  weight,  unless 
exactly  similar  in  every  respect  To  render 
them  authoritative  they  should  be  in  verbis 
ipslsslmls  and  made  by  the  testator  in  the 
same  situation  and  circumstances.'  The  ques- 
tion is,  not  what  might  pass  by  the  words 
'personal  effects,'  but  what  did  this  testator 
intend  here  should  pass."  Similar  expres- 
sions of  the  courts  will  be  found  In  Le  Bre- 
ton v.  Cook,  107  Cal.  410,  40  Pac.  552;  Ro- 
senberg v.  Frank,  58  Cal.  387;  Lambert's  Les- 
see v.  Paine,  7  U.  S.  97, 130,  2  L.  Ed.  877. 

Following  out  this  rule,  we  think  from  an 
examination  of  the  adjudicated  cases  in 
which  the  application  of  the  rule  of  ejusdem 
generis  has  been  contended  for  in  the  con- 
struction of  wills  it  will  be  found  that  such 
rule  has  been  applied  or  rejected  as  the 
courts  have  interpreted  the  intent  of  the  tes- 
tator from  the  whole  instrument.  What, 
then,  was  the  meaning  of  the  testator  in  the 
use  of  the  words  "and  in  fact  all  personal 
property,"  and  what  did  he  Intend  should 
pass  thereunder?  If  we  apply  the  rule  of 
ejusdem  generis,  these  words  would  not  in- 
clude the  $6,245.30  cash,  because  money  is 
not  of  the  nature  of  live  stock,  agricultural 
or  dairy  implements,  household  furniture 
and  effects,  which  are  the  antecedent  words 
in  the  same  clause,  and  the  testator  would 
have  died  intestate  as  to  this  amount,  and 
the  same  would  be  for  general  distribution 
to  his  heirs.  We  were  informed  on  the  argu- 
ment of  the  case  that  the  will  was  not 
drawn  by  a  lawyer,  but  by  a  neighbor.  This 
appeals  to  us  as  an  additional  reason  why 
the  words  in  question  should  be  given  the 
meaning  of  the  ordinary  layman,  rather  than 
any  precise,  technical,  legal  meaning.  We 
assume  that,  since  the  testator  made  a  will, 
he  knew  that  if  he  did  not  do  so,  and  If  In 


Digitized  by  Google 


Wash.) 


IN  RE  IiOTZGESELL'S  ESTATE 


1109 


doing  bo  he  did  not  devise  or  bequeath  all 
his  property,  the  same  would  pass  to  his 
heirs  under  a  general  distribution.  It  is 
plain,  from  the  twelfth  clause  of  the  will, 
that  such  was  not  his  intention  in  commend- 
ing as  he  does  in  this  clause  that  his  four 
daughters  therein  named  should  not  complain 
because  they  received  no  more  than  $50,  for 
the  reason  that  they  had  been  the  recipients 
of  his  previous  bounty  to  the  extent  of  their 
share  in  his  property.  This  entire  clause 
would  be  meaningless  and  of  no  effect  if  ap- 
pellants' contention  is  to  prevail,  and  tbese 
heirs,  after  having  received  their  share  of 
their  father's  property,  are  now  to  come  in 
and  share  alike  as  to  the  cash  on  hand  with 
those  who  have  not  been  so  favored  in  the 
past,  but  look  to  the  will  for  their  Just  share 
of  their  father's  estate.  It  is  too  plain  for 
argument  that  it  was  the  Intent  of  the  tes- 
tator that  these  four  daughters  should  re- 
ceive no  more  than  $50  from  his  estate.  In 
order  to  read  such  intent,  it  is  equally  clear 
that  he  did  not  mean  to  die  intestate  as  to 
this  money.  He  knew  of  its  existence.  The 
same  day  the  will  was  drawn  he  placed  it  in 
the  possession  of  Mrs.  Cydell.  What  for? 
As  a  gift  causa  mortis,  or  because  of  his  un- 
derstanding that  she  was  the  rightful  cus- 
todian of  it,  since  it,  or  the  great  bulk  of  it, 
was  to  pass  to  her  and  her  husband  under 
the  terms  of  the  will;  and  in  wording  the 
eleventh  clause  of  the  will  it  was  the  expres- 
sion of  his  Intention  that  the  Cydells  were  to 
take  all  his  personal  property  of  whatever 
name  or  nature,  except  the  specific  legacies 
theretofore  provided  for,  as  it  was  his  pur- 
pose under  the  tenth  clause  to  devise  all 
his  real  property  to  his  two  sons.  These 
three  children  had  not,  like  the  others,  re- 
ceived their  share  of  his  property.  He  deem- 
ed it  just  to  give  all  the  real  estate  to  the 
two  sons  and  all  the  personal  property  to 
the  daughter  and  her  husband,  burdened  with 
the  support  and  maintenance  of  the  incom- 
petent son  John  during  his  life,  and  the  pay- 
ment of  taxes;  and,  to  the  end  that  the  son 
John  should  have  a  safe,  sure,  and  certain 
source  for  his  future  support,  the  Cydells 
are  to  farm  the  homestead  and  other  lands 
described  in  the  ninth  clause,  during  the 
natural  life  of  John,  upon  the  express  con- 
dition of  providing  him  with  proper  and  suit- 
able maintenance.  To  this  end,  in  the  thir- 
teenth clause,  he  selects  the  Cydells  as  the 
guardians  of  the  incompetent,  with  directions 
to  "look  after  his  every  comfort  and  happi- 
ness." This  father  was  not  unmindful  of 
his  parental  duty,  and  every  disposition  of 
property  in  his  will  is  made  with  due  care, 
mindful  of  his  obligation  as  a  parent  and  the 
rights  of  his  children.  With  such  a  careful 
and  conscientious  attention  to  every  detail, 
we  cannot  believe  that  he  had  forgotten  the 
existence  of  this  large  sum  of  money,  and 
did  not  intend  it  should  play  Its  part  in  the 
fulfillment  of  the  scheme  he  Intended  to  in- 
itiate.   We  therefore  believe  that  he  bad 


no  intention  to  die  Intestate  as  to  any  of  his 
property,  whether  real  or  personal;  that  he 
Intended  to  dispose  of  his  entire  estate,  all 
the  real  estate  to  the  sons,  subject  to  the 
life  estate  created  for  John's  benefit,  and  all 
the  personal  property,  subject  to  the  previ- 
ous specific  legacies,  to  the  Cydells  to  aid 
them  in  properly  supporting  and  maintaining 
John;  and  in  further  recognition  of  the 
daughter's  right,  as  tbe  only  daughter  not 
previously  provided  for,  and  in  an  abundance 
of  caution,  desiring  nothing  to  be  left  undis- 
posed of,  he  used  the  words  "and  in  fact  all 
personal  property,"  as  a  residuary  clause; 
and  that  thereunder  the  Cydells  became  the 
residuary  legatees,  and  the  $6,245.30  passed 
to  them,  charged  only  with  the  payment  of 
the  $50  bequests  to  the  several  daughters. 

Counsel  for  appellant  urge  that,  because  in 
the  seventh  clause  of  the  will  he  had  given 
Mrs.  Cydell  the  sum  of  $50,  it  was  an  ex- 
pression of  his  Intention  that  she  was  to 
have  no  more  in  money  than  that  sum;  and 
that  in  this  respect  the  same  reasoning  that 
supports  the  argument  that  the  four  daugh- 
ters named  in  the  twelfth  clause  were  to  re- 
ceive no  more  than  $50  establishes  his  con- 
tention that  Mrs.  Cydell  was  to  receive  only 
$50.  In  so  contending  appellants  overlook 
the  evident  intention  of  the  testator  to  put 
his  five  daughters  on  an  equal  footing.  Four 
had  already  received  their  share  of  his  prop- 
erty. He  gives  them  in  addition  $50.  The 
fifth  daughter  had  not  received  her  share,  but 
is  to  receive  it  by  the  terms  of  the  will,  and, 
like  her  sisters,  she  Is  to  receive  $50  in  addi- 
tion to  her  share ;  and  thus  each  of  the  five 
daughters  receive  an  equal  distribution  of 
the  estate  according  to  the  father's  idea  of 
the  values  of  their  respective  gifts,  it  being 
noted  in  this  connection  that  the  limitation 
in  the  twelfth  clause  is  to  the  four  daugh- 
ters therein  named,  and  does  not  Include 
Mrs.  Cydell.  Again,  these  $50  legacies  are 
to  each  of  the  five  daughters;  while  the  pro- 
visions of  the  ninth  and  eleventh  clauses  of 
the  will  are  not  for  the  sole  benefit  of  the 
fifth  daughter,  but  for  the  use  and  benefit  of 
the  fifth  daughter,  her  husband,  and  the  in- 
competent son,  John. 

One  other  feature  requires  attention.  The 
court  below  included  the  sum  of  $250,  the 
aggregate  of  the  $50  legacies  to  each  of  tbe 
five  daughters,  in  the  $1,610.60,  which  he 
charged  equally  to  tbe  appellants  and  re- 
spondent under  the  second  clause  of  the 
ill.  This,  we  think,  was  erroneous.  These 
legacies  cannot  be  included  in  tbe  term  "all 
other  just  debts,"  as  used  in  the  second 
clause.  They  are  not  a  debt  of  the  testator, 
but  a  specific  bequest  of  money  to  be  paid 
out  of  his  personal  estate;  and  as  the  testa- 
tor knew  he  had  this  sum  of  $6,245.30  in 
cash  at  the  time  of  his  death,  we  think  it 
was  his  intention  that  these  legacies  to  the 
five  daughters  should  be  paid  out  of  such 
sum. 

The  decree  is  therefore  modified  so  as  to 
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relieve  appellants  from  any  contribution  to 
the  payment  of  these  cash  legacies,  and  In- 
stead to  charge  them  against  the  $6,246.30. 
In  all  other  respects  the  decree  is  affirmed. 

The  canse  is  remanded,  with  instructions 
to  modify  the  decree  as  herein  set  forth. 
Respondent  will  recover  costs. 

DUNBAR,  C.  J.,  and  CROW  and  CHAD- 
WICK,  JJ.,  concur. 


THOMSON  v.  KOCH  et  aL 

(Supreme  Court  of  Washington.    March  14, 
1911.) 

1.  usubt  (|  26*)  —  u8ubiot7s  contracts— 
Loans— Commercial  Papjib. 

Under  Rem.  &  Bal.  Code,  |  6250,  provid- 
ing that  the  discounting  of  commercial  paper, 
where  the  borrower  makes  himself  liable  as 
maker,  guarantor,  or  Indorser,  shall  be  consid- 
ered as  a  loan  for  the  purpose  of  the  chapter 
relating  to  usury,  it  Is  necessary,  in  order  to 
hold  a  transfer  of  a  written  contract  for  a  less 
sum  than  its  face  value  to  be  usurious,  that  the 
contract  is  commercial  paper,  and  that  the 
transferror  make  himself  liable  as  maker,  guar- 
antor, or  indorser. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  §8  57-62;  Dec.  Dig.  f  26  .•] 

2.  Bnxs  and  Notes  (§  150*)— Negotiabil- 
ity— CONSTBUCTION — GENERAL  RULEB. 

In  determining  whether  a  written  instru- 
ment la  commercial  paper,  where  it  is  in  the 
form  of  a  note  followed  by  an  agreement  by 
the  debtor  to  deliver  half  the  wheat  grown  on 
certain  land  each  year  as  a  payment,  the  whole 
instrument  must  be  construed  together. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  Si  55,  874-379;  Dec.  Dig.  § 
150.*] 

3.  Bills  and  Notes  (|  162*)  — Form  and 
Contents  —  Negotiability  —  Promise  to 
Pat  Monet. 

Under  Rem.  ft  Bal.  Code,  f  3392,  provid- 
ing that  an  instrument  to  be  negotiable  must 
contain  an  unconditional  promise  or  order  to 
pay  a  sum  certain  in  money,  and  section  3396. 
providing  that  an  instrument  containing  a 
promise  to  do  any  act  in  addition  to  the  pay- 
ment of  money  is  not  negotiable,  a  writing, 
whereby  a  party  promised  to  pay  a  certain  sum 
and  to  deliver  one-half  the  wheat  grown  on  cer- 
tain land  eacU  year  as  a  payment,  is  not  com- 
mercial paper. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  88  392-398;    Dec.  Dig.  § 

4.  Usubt  (I  26*)— Rights  of  Parties— Lia- 
bilities of  Assionob — 1  'Makes' ' — 1  'Guab- 
antob'  '—"In  dosser.  ' ' 

The  transferror  of  a  nonnegotlable  writ- 
ten contract  does  not  hy  signing  his  name  on 
the  back  of  it  make  himself  liable  as  maker, 
guarantor,  or  Indorser,  within  Rem.  &  Bal. 
Code,  |  6250,  providing  that  the  discounting  of 
commercial  paper,  where  the  borrower  makes 
himself  liable  as  maker,  guarantor,  or  indorser, 
shall  be  considered  as  a  loan  for  the  purpose 
of  the  chapter  relating  to  usury. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  H  57-62;  Dec.  Dig.  8  26.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  4^p.  3179;  vol.  4,  pp.  3507,  3508 ;  vol.  5, 


5.  Usury  (f  126*)— Personal  Nature  of  De- 
fense—Usurious  Transfer. 

A  usurious  transfer  of  a  contract  and 

mortgage  is  not  available  to  the  mortgagor  at 

a  defense  against  the  assignee. 
[Ed.  Note.— For  other  cases,  see  Usury,  Cent 

Dig.  §§  364-416;  Dec.  Dig.  |  126.*] 

Department  2.  Appeal  from  Superior  Court, 
Adams  County ;  O.  R  Holcomb,  Judge. 

Action  by  Anna  M.  L.  Thomson  against 
Helnrelch  Jacob  Koch  and  others.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Lovell  ft  Davis,  for  appellants.  Warren 
W.  Tolman,  for  respondent 

MORRIS,  J.  Appeal  from  a  decree  of 
foreclosure  of  mortgage,  upon  a  defense  of 
usury.  There  Is  no  statement  of  facts  In 
this  case,  and  the  question  submitted  must 
be  determined  upon  our  holding  as  to  the 
decree  being  justified  by  the  findings  of  fact 
from  which  it  appears  that  on  February  17, 
1906,  appellants  Koch,  being  Indebted  to 
Daniel  Schulz  in  the  sum  of  $3,400,  executed 
and  delivered  to  Schulz  the  following  In- 
strument: 

"$3,400.00.       RltzvUle,  Wash.,  2-17-1906. 

"On  or  before  six  years  after  date,  with- 
out grace,  I  promise  to  pay  to  the  order 
of  Daniel  Schulz  thirty-four  hundred  and 
no-100  dollars  In  gold  coin  of  the  United 
States  of  America,  of  the  present  standard 
value,  with  Interest  thereon,  in  like  gold 
coin,  at  the  rate  of  8  per  cent  per  year 
from  date  until  paid,  for  value  received. 
Interest  to  be  paid  yearly  and  if  not  so  paid, 
the  whole  sum  of  both  principal  and  Interest 
to  become  Immediately  due  and  collectible, 
at  the  option  of  the  holder  of  this  note.  And 
in  case  suit  or  action  is  instituted  to  collect 
this  note,  or  any  portion  thereof,  I  promise 
and  agree  to  pay,  In  addition  to  the  costs 
and  disbursements  provided  by  statute,  two 
hundred  dollars  in  like  gold  coin,  for  attor- 
ney's fees  In  said  suit  or  action. 

"Due  on  or  before  2-17-1912. 

"At  RltzvUle,  Wash. 

"Helnrelch  Jacob  Koch, 
her 

"Anna  X  Mary  Koch, 
mark 

"Witnesses:  W.  R.  Cunningham,  Sr.  J. 
S.  Graves. 

"The  above  note  is  given  with  the  under- 
standing that  Helnrelch  Jacob  Koch  will  rut 
%  of  the  E.  %  of  Sec.  25  and  19  N.,  R  33, 
E.  W.  M.,  and  %  of  the  S.  %  of  the  S.  H 
of  Sec.  30,  T.  19  N.,  R.  84,  E.  W.  M,  every 
year  after  1906,  In  wheat  either  fall  or 
spring  wheat,  and  deliver  %  of  the  wheit 
grown  on  this  land,  free  of  cost  to  Daniel 
Schulz,  each  year  at  some  warehouse  In 
RltzvUle,  Wash.;  the  receipts  for  the  sams 
to  be  taken  in  the  name  of  Daniel  Schulz, 
and  when  the  whole  amount  of  said  wheat 
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shall  be  delivered  any  year,  then  It  shall 
be  sold  and  the  proceeds  of  sale  shall  be 
credited  on  the  interest  and  principal  of 
said  note,  and  this  system  of  payment  shall 
continue  on  said  note  for  six  years,  unless 
Helnreich  Jacob  Koch  shall  hare  delivered 
wheat  sufficient  to  pay  said  note,  both  prin- 
cipal and  interest  While  It  Is  understood 
that  the  delivery  of  half  of  the  wheat  each 
year  is  compulsory  with  Helnreich  Jacob 
Koch,  yet  he  has  the  privilege  to  deliver 
more  wheat  each  year  if  he  chooses  to  do 
so.  After  six  years  from  the  date  of  this 
note,  the  wheat  payments  will  cease,  and 
Helnreich  Jacob  Koch  will  pay  the  balance 
on  said  note,  both  Interest  and  principal 
with  money  of  the  United  States,  he,  how- 
ever, at  any  time  Is  privileged  to  settle  this 
note  in  United  States  money,  bnt  he  cannot 
be  forced  to  settle  this  note  before  the  ex- 
piration of  six  years  from  the  date  of  the 
note  February  17,  1906.  It  is  understood 
that  %  of  the  wheat  grown,  harvested  and 
threshed  on  the  E.  %  of  Sec.  25  and  19 
N.f  R.  38,  B.  W.  M.,  In  1906,  will  be  deliv- 
ered In  some  warehouse  in  Rltzville,  Wash., 
free  of  cost  to  Daniel  Schalz,  and  when  sold 
must  be  credited  on  the  above  note.  The 
above  note  will  be  secured  by  a  second 
mortgage  on  the  E.  %  of  Sec.  25,  T.  19  N., 
It.  33  E.,  W.  M.,  and  the  S.  %  of  the  S. 
%  of  Sec.  30,  T.  19  N.,  R.  34  E.,  W.  M., 
all  of  said  land  being  in  Adams  county, 
Wash. 

"Rltzville,  Wash.  Feb.  17,  1906. 

"Helnreich  Jacob  Koch, 
her 

"Anna  X  Mary  Koch, 
mark 

"Witnesses:  W.  R.  Cunningham,  Sr.  J. 
S.  Graves." 

On  August  8,  1906,  Koch  and  wife,  to  se- 
cure the  indebtedness  evidenced  by  this  in- 
strument, executed  and  delivered  a  second 
mortgage  to  Schulz  upon  the  lands  therein 
described,  which  mortgage  and  the  instru- 
ment it  secured  were,  on  August  18th,  as- 
signed to  respondent  for  $2,800,  of  which 
gum  Schalz  received  $2,600;  the  balance 
being  paid  to  one  Cunningham,  who  negoti- 
ated the  transfer.  In  addition  to  this  as- 
signment, Schulz  and  wife  executed  and  de- 
livered to  respondent,  as  further  security 
for  the  payment  of  the  original  $3,400,  a 
mortgage  on  other  lands.  Koch  paid  the 
interest  on  this  Indebtedness  up  to  Febru- 
ary 17,  1909,  and  $250  on  the  principal,  on 
March  17,  1908.  On  February  23,  1910,  re- 
spondent commenced  foreclosure  proceedings 
upon  both  mortgages,  because  of  default  in 
the  payment  of  Interest  due  February  17, 
1910.  Appellants  answered  In  the  foreclo- 
sure proceedings,  claiming  the  transaction 
between  respondent  and  Schulz  was  a  usuri- 
ous one,  and  seeking  the  benefit  of  our  usury 
Btntnte,  which  If  applied  would  wipe  out  the 
entire  Indebtedness  and  leave  a  surplus  of 
$386.30,  In  which  sum  they  asked  judgment 


against  respondent  Upon  these  facts  the 
court  concluded  as  a  matter  of  law  that  the 
transaction  between  Schulz  and  respondent 
was  a  loan  of  $2,800  and  was  usurious,  and 
nothing  was  due  from  Schulz  to  respond- 
ent; that  this  usury,  however,  did  not  taint 
the  original  Indebtedness  of  $3,400,  repre- 
sented by  the  note  and  mortgage  executed 
by  Koch  to  Schulz  and  assigned  to  respond- 
ent; and  that  as  to  this  mortgage  respond- 
ent was  entitled  to  a  decree  of  foreclosure 
for  the  amount  found  due,  some  $8,150,  with 
interest  from  February  17,  1909.  Schulz 
was  given  Judgment  for  costs.  From  the  de- 
cree so  entered  Schulz  and  Koch  appeal. 

We  might  add  that  respondent  In  her  brief 
states  that  she  took  a  cross-appeal  from  the 
Judgment  because  of  the  failure  to  award  a 
foreclosure  of  the  Schulz  mortgage  and  his 
award  of  costs;  but  finding  no  such  cross- 
appeal  in  the  record  here,  we  will  treat  the 
case  only  upon  the  Schulz  and  Koch  appeal. 
Our  statute  (Rem.  &  Bal.  Code,  f  6250)  pro- 
vides: "Every  loan  of  forbearance  of  money, 
goods,  or  thing  in  action  shall  bear  Interest 
at  the  rate  of  six  per  centum  per  annum, 
where  no  different  rate  Is  agreed  to  In  writ- 
ing between  the  parties.  The  discounting  of 
commercial  paper  where  the  borrower  makes 
himself  liable  as  maker,  guarantor,  or  in- 
dorsee shall  be  considered  as  a  loan  for  the 
purpose  of  this  chapter."  In  order,  there- 
fore, to  hold  the  transaction  between  re- 
spondent and  Schulz  usurious,  we  must  first 
hold  that  the  note  from  Koch  to  Schulz, 
transferred  to  respondent  by  Schulz  writing 
his  name  on  the  back  thereof,  is  "commercial 
paper"  within  the  meaning  of  this  section, 
and  that  the  transaction  was  a  discounting 
of  such  paper  whereby  Schulz  made  himself 
liable  as  "maker,  guarantor,  or  indorser." 
The  whole  Instrument,  Including  the  promise 
to  pay  In  money  and  the  agreement  to  de- 
liver one-half  the  wheat  grown  each  year 
as  a  payment  must  be  taken  together  and 
construed  as  one  Instrument  Daniel  on  Ne- 
gotiable Instruments,  8  51;  Polo  Mfg.  Co. 
v.  Parr,  8  Neb.  379,  1  N.  W.  312,  80  Am. 
Rep.  830;  Hill  v.  Huntress,  43  N.  H.  480; 
Singer  Mfg.  Co.  v.  Haines,  86  Mich.  385; 
Weeks  v.  Medler,  20  Kan.  57;  Shattuck  v. 
Hart,  98  Mich.  557,  57  N.  W.  818.  So  read- 
ing the  Instrument  It  Is  not  commercial 
paper,  for  it  lacks  an  absolute  essential  to 
all  "commercial  paper,"  as  that  term  Is  used 
in  Interest  and  usury  statutes,  in  that  it  is 
not  for  the  payment  of  money  only  and  is 
therefore  not  negotiable.  "No  rule  of  com- 
mercial paper  is  better  established  than  that 
which  requires  It  to  be  for  the  payment  of 
money  and  money  only."  Randolph  on  Com- 
mercial Paper,  |  96.  Our  law  relating  to 
negotiable  instruments  (section  3892,  Rem. 
&  Bal.)  provides:  "An  instrument  to  be  ne- 
gotiable must  conform  to  the  following  re- 
quirements: *  *  *  (2)  Must  contain  an 
unconditional  promise  or  order  to  pay  a 
sum  certain  In  money."   Section  8396,  Rem. 
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ft  Bal.,  provides:  "An  Instrument  which  eon- 
tains  an  order  or  promise  to  do  any  act 
in  addition  to  the  payment  of  money  is  not 
negotiable."  The  instrument  before  us  vio- 
lates these  statutory  requirements  of  ne- 
gotiable instruments.  It  does  not  contain 
an  unconditional  promise  to  pay  Id  money. 
It  Is  payable  in  wheat,  the  delivery  of  which 
is  by  its  terms  made  compulsory.  It  con- 
tains a  promise  to  do  an  "act  in  addition  to 
tbe  payment  of  money,"  to  deliver  at  least 
one-half  the  wbeat  crop  each  year  at  a 
warehouse  in  Ritzville.  These  provisions  de- 
stroy its  character  as  commercial  paper  or 
a  negotiable  promissory  note,  and  make  it 
a  mere  contract. 

Many  authorities  might  be  cited  in  sup- 
port of  this  view ;  but  our  statute  is  so  plain 
it  seems  unnecessary  to  look  beyond  it  Not 
being  a  negotiable  instrument  or  commercial 
paper,  the  transaction  between  respondent 
and  Schulz  was  not  a  "discounting  of  com- 
mercial paper,"  and  therefore  not  within 
the  provisions  of  the  usury  law.  Such  trans- 
action was  nothing  more  than  a  sale  or 
transfer  of  the  Tights  of  Schulz  under  the 
contract,  and  as  such  the  law  permits  any 
price  to  be  agreed  upon  that  is  satisfactory 
to  the  parties.  It  may  be  admitted  that  re- 
spondent drove  a  hard  bargain,  and  took  ad- 
vantage of  Schulz's  financial  necessities ;  but 
such  fact  does  not  make  the  contract  illegal, 
nor  taint  it  with  usury.  Neither  did 
Schulz's  name  on  the  back  of  the  contract 
operate  other  than  as  an  assignment  of  it 
He  did  not,  as  required  by  the  statute  there- 
by make  himself  "liable  as  maker,  guaran- 
tor, or  indorser."  No  liability  whatever  at- 
tached to  Schulz  by  such  act  It  was  con- 
ceded by  respondent  when  she  brought  the 
action  that  she  was  entitled  to  no  judgment 
against  Schulz,  and  none  web  sought;  all 
that  was  asked  as  to  him  was  the  foreclo- 
sure of  the  second  mortgage  given  to  re- 
spondent If  it  could  be  held  that  the 
transaction  between  Schulz  and  respondent 
was  usurious,  such  a  taint  could  not  attach 
itself  to  the  original  transaction  between 
Schulz  and  Koch,  and  invalidate  that  which 
was  valid  in  its  inception.  Koch  was  in  no 
wise  connected  with  any  usurious  transac- 
tion, nor  did  he  become  a  party  to  any  con- 
tract that  called  for  the  payment  of  any- 
thing beyond  legal  charges.  If  it  could  be 
held  that  this  so-called  note  was  commercial 
paper,  the  making  of  it  by  Koch  and  its  sub- 
sequent discounting  by  Schulz  for  his  own 
benefit  were  two  different  transactions,  and 
the  vice  of  the  latter  could  not  invalidate 
the  former.  Such,  we  believe,  is  the  law: 
"In  a  suit  by  the  transferee  against  the  mak- 
er, it  constitutes  no  defense  that  the  paper 
was  Indorsed  and  discounted  under  a  usuri- 
ous contract  at  an  unlawful  rate  of  Interest" 
Joyce,  Defenses  to  Commercial  Paper,  §  304. 
In  Gaither  v.  Farmers'  ft  Mechanics'  Bank, 
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26  U.  S.  37,  7  L.  Ed.  43,  it  is  said:  "And 
this  is  unquestionably  true;  for  the  rule 
cannot  be  doubted  that  if  the  note  be  free 
from  usury  in  Its  origin,  no  subsequent  usurl- 
out  transactions  respecting  it  can  affect  it 
with  the  taint  of  usury."  The  same  role 
is  announced  In  Nichols  v.  Fearson,  82  U. 
S.  103,  8  L.  Ed.  623,  in  this  language:  "There 
are  two  cardinal  rules  in  the  doctrine  of 
usury,  which  we  think  must  be  regarded  as 
the  commonplace  to  which  all  reasoning  and 
adjudication  upon  the  subject  should  be  re- 
ferred. The  first  is  that  to  constitute  usury 
there  must  be  a  loan  in  contemplation  by 
the  parties ;  and  tbe  second  that  a  contract 
which,  in  its  inception,  is  unaffected  by 
usury,  can  never  be  invalidated  by  any  sub- 
sequent usurious  transaction." 

The  Judgment  as  against  Koch  was  there- 
fore right  under  any  theory.  The  refusal  to 
award  Schulz  a  judgment  for  the  excess  of 
the  charges  under  the  usury  statute  over 
the  amount  due  on  the  note  was  also  cor- 
rect The  Judgment  in  favor  of  Schulz  for 
costs,  not  having  been  appealed  from,  cannot 
be  reviewed.  The  judgment  is  therefore  in 
all  respects  affirmed. 

DUNBAR,  C.  J.,  and  CROW  and  CHAD- 
WICK,  JJ.,  concur. 


In  re  JACKSON  STREET  IN  CITY  OF 
SEATTLE. 

ROE  et  at  v.  CITY  OF  SEATTLE. 

(Supreme  Court  of  Washington.    March  13, 
1911.) 

1.  Jubt  (|  19*)— Street  Improvements. 

In  view  of  Const,  art  7,  f  9.  authorising 
the  Legislature  to  empower  municipalities  to 
make  local  improvements  by  special  assessment. 
Laws  1907,  c.  153,  f  23,  as  amended  by  Laws 
1909,  c  211,  |  1,  authorizing  such  proceedings, 
is  not  unconstitutional  as  giving  die  right  to 
condemn  property  without  jury  trial 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  116-119;  Dec.  Dig7|19-*] 

2.  Municipal  Corporations  (I  460*) — Street 
Improvements — Expenses — Validity. 

A  street  improvement  assessment  under 
Laws  1907,  c.  163,  f  23,  as  amended  by  Laws 
1909,  c.  211,  §  1,  properly  includes  costs  of  the 
corporation  counsel  and  expenses  of  the  city 
engineer  and  of  the  eminent  domain  commis- 
sion. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  i§  1102-1104;  Dec 
Dig.  |  460.*j 

3.  Municipal  Corporations  (H  488,  489*)— 
Street  Improvements  —  Validitt— Estop- 
pel. 

By  petitioning  for  a  street  improvement  of 
a  certain  width,  property  owners  estopped 
themselves  to  attack  a  special  assessment  under 
Laws  1907,  c.  163,  f  23,  as  amended  by  Laws 
1909,  c.  211,  f  1,  on  the  ground  that  the  im- 
provement is  unusually  and  unnecessarily  wide. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1147-1162;  Dec 
Dig:  IS  488,  489.*] 
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4.  Municipal  Cobpokationb  (|  508*)— Strut 
Impbovxmints— Assessment  Distbiots— Ex- 
tent. 

The  Supreme  Court  will  not  disturb  the 
boundaries  of  a  street  improvement  assessment 
district  if  there  is  ground  for  different  opinion 
as  to  the  proper  boundaries. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1181;  Dec  Dig.  § 
306.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  R.  B.  Albertson,  Judge. 

Iu  the  matter  of  the  Improvement  of  Jack- 
son Street  from  Fourth  Avenue  South  to 
Fourteenth  Avenue  South,  City  of  Seattle. 
From  a  Judgment  confirming  an  assessment 
roll,  James  Boe  and  others  appeal.  Affirmed. 

William  Martin  and  Todd,  Wilson  &  Thor- 
grimson,  for  appellants.  Scott  Calhoun  and 
King  Dykeman,  for  respondent 

MOUNT,  J.  This  appeal  is  from  a  judg- 
ment of  the  superior  court  of  King  county 
confirming  an  assessment  roll  In  an  assess- 
ment district  for  street  improvement  pur- 
poses. The  city  of  Seattle  by  ordinance  pro- 
vided for  -widening  Jackson  street  in  said 
city,  from  Fourth  avenue  to  Fourteenth 
Avenue  South,  to  a  width  of  96  feet  by  ap- 
propriating 15  feet  of  land  on  each  side  of 
the  street  Proceedings  In  condemnation 
were  had,  and  Judgments  were  entered  in 
favor  of  the  various  property  owners,  for 
land  taken,*  and  thereafter  the  matter  was 
referred  to  the  board  of  eminent  domain 
commissioners  of  the  city  of  Seattle,  who 
prepared  an  assessment  roll  to  pay  the  costs 
of  the  property  taken.  Objections  to  the  roll 
were  made  by  persons  interested,  and  the 
roll  was  afterwards  confirmed  by  the  supe- 
rior court  This  appeal  is  prosecuted  from 
that  judgment 

It  is  argued  by  the  appellants  that  the 
act  under  which  the  proceedings  were  had, 
viz.,  chapter  158,  Laws  1907,  and  the  amend' 
ment  thereof,  found  in  chapter  211,  Laws 
1909,  are  unconstitutional  for  the  reason  that 
the  act  gives  cities  the  right  to  condemn 
property  of  its  citizens,  and  deprives  them 
of  their  property  without  trial  by  Jury.  The 
act  is  not  subject  to  this  objection.  The 
land  taken  was  condemned,  and  under  the 
provisions  of  section  7  et  seq.,  Laws  1907,  p. 
318,  a  jury  was  impaneled  and  assessed  the 
damages  for  the  property  taken.  Thereaft- 
er a  special  assessment  was  made  upon  the 
property  specially  benefited  to  pay  for  the 
benefits.  The  Constitution  provides  at  sec- 
tion 9  of  article  7:  "The  Legislature  may 
vest  the  corporate  authorities  of  cities, 
towns,  and  villages  with  power  to  make  local 
Improvements  by  special  assessment  and  by 
special 'taxation  of  property  benefited."  This 
constitutional  provision  Is  clear  to  the  effect 
that  the  Legislature  may  authorize  cities  to 
make  local  improvements  by  special  assess- 
ments upon  property  benefited,  which  was 


done  in  this  case.  It  is  not  necessary  In  or- 
der to  levy  such  an  assessment  that  a  Jury 
shall  be  Impaneled  therefor.  In  Be  West- 
lake  Avenue,  40  Wash.  144,  82  Pac.  279, 
speaking  of  the  power  of  the  courts  in  such 
matters,  we  said:  "The  state  Legislature 
gave  the  city  the  authority  to  levy  such  a 
tax.  It  provided  the  method  by  which  it 
should  be  done.  By  this  plan  the  apportion- 
ment of  the  tax  to  the  various  parcels  of 
property  is  made  by  a  board  of  commission- 
ers appointed  by  the  court  These  commis- 
sioners, by  operation  of  law,  become,  in  ef- 
fect officials  or  agents  of  the  municipality 
for  the  performance  of  this  service.  Upon 
the  completion  of  the  commissioners'  work, 
it  may  be  called  In  question  by  any  interest- 
ed person  before  the  court  which  is  vested 
with  revisory  powers.  The  function  of  the 
court  in  these  proceedings  is  to  settle  dis- 
putes and  to  correct  errors  and  Inequalities 
called  to  its  attention,  and  thereby  relieve  the 
assessment  of  any  lack  of  uniformity  or  oth- 
er Injustice."  See,  also,  Seattle  &  Montana 
By.  Co.  v.  Seattle,  50  Wash.  132,  96  Pac. 
958.  The  language  there  used  is  applicable 
to  this  case,  and  the  reasoning  in  that  case 
is  conclusive  of  the  constitutional  objection 
made  here. 

Appellants  also  argue  that  the  assessment 
contains  an  item  of  illegal  costs  because  it 
includes  costs  of  the  corporation  counsel,  ex- 
penses of  the  city  engineer,  and  also  of  the 
eminent  domain  commission.  This  question 
was  decided  adversely  to  appellants*  conten- 
tion in  Be  Shilshole  Place,  112  Pac.  228. 

Appellants  further  argue  that  the  street 
was  improved  to  an  unusual  and  unneces- 
sary width,  and  that  the  assessments  were 
not  proportional  to  the  benefits.  It  is  suffi- 
cient answer  to  the  objection  to  the  width 
of  the  street  to  say  that  the  appellants  them- 
selves petitioned  for  a  street  of  that  width, 
and  cannot  now  be  heard  to  say  that  the 
street  is  wider  than  necessary.  There  was 
diversity  of  opinion  between  the  witnesses 
who  testified  upon  the  subject  relating  to  the 
benefits  accruing.  A  number  of  witnesses 
were  of  the  opinion  that  the  benefits  were 
less  than  fixed  by  the  eminent  domain  com- 
mission, but  we  are  of  the  opinion  that  the 
evidence  was  not  sufficient  to  overcome  the 
report  of  the  .commission.  Upon  this  ques- 
tion we  said  in  Be  Seattle,  46  Wash.  63, 
89  Pac.  156:  "The  questions  suggested  by 
the  objectors  cited  it  will  be  noticed  are  prin- 
cipally questions  of  fact  and  questions,  more- 
over, which  are  Incapable  of  solution  with 
mathematical  exactness,  and  into  which  the 
judgment  and  opinion  of  the  Individual  or 
individuals  who  undertake  their  solution 
must  largely  enter.  It  Is  not  difficult  there- 
fore, to  find  persons  who  will  take  issue  with 
the  Judgment  of  the  persons  who  make  the 
assessment  and  who  will  testify  to  the  in- 
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correctness  of  the  assessment  as  returned." 
The  same  is  also  true  upon  the  question  of 
the  extent  of  the  district,  which  is  raised 
here.  Upon  this  latter  subject  we  said  in 
Seattle  y.  Meteor  Land  Co.,  50  Wash.  402, 
97  Pac.  444:  "In  this  class  of  cases  opinions 
will  differ  widely  as  to  the  proper  bound- 
aries for  an  assessment  district,  and  as  to 
the  benefits  to  accrue  to  the  different  prop- 
erties within  the  district;  but  this  court  can- 
not substitute  its  judgment  for  the  judgment 
of  those  whom  the  law  has  charged  with 
the  duty  of  establishing  the  district  and  ap- 
portioning the  cost,  whenever  such  difference 
of  opinion  may  arise." 

We  find  no  merit  in  any  of  the  contentions 
of  the  appellants  in  the  case,  and  the  judg- 
ment is  therefore  affirmed. 

DUNBAR,  C.  J.,  and  PARKER  and  FUL- 
LERTON,  JJ.,  concur. 


METROPOLITAN  BLDG.  CO.  v.  KING 
COUNTY  et  aL 

(Supreme  Court  of  Washington.    March  13, 
1911.) 

1.  Taxation  (8  348*)  —  Assessment  —  Lease- 
hold Pbopebtt. 

In  assessing  a  50-year  leaae  of  land  from 
the  state  upon  which  the  lessee  has  erected 
buildings  which  become  the  property  of  the 
state  when  erected,  the  present  value  of  the 
leasehold  from  year  to  year,  and  not  the  amount 
invested  and  the  duration  of  the  term,  should  be 
taken  as  the  basis  of  the  assessment 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  |  348.*] 

2.  Taxation  (f  456*)  —  Assessment  —  Vaca- 
tion. 

While  an  assessment  will  not  be  set  aside 
for  mere  overvaluation  in  absence  of  fraud,  it 
will  be  set  aside  where  there  is  no  basis  in  law 
for  the  assessment,  since  the  power  to  tax  can 
only  be  exercised  pursuant  to  the  statutory 
limitations. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  Si  813-815 ;  Dec  Dig.  f  456.*] 

En  Banc.  Appeal  from  Superior  Court, 
King  County;  Robert  H.  Lindsay,  Judge. 

Proceedings  by  the  Metropolitan  Building 
Company  against  King  County  and  others. 
From  a  judgment  for  plaintiff,  defendants 
appeal.  Affirmed. 

George  F.  Vanderveer  and  Harold  Preston, 
for  appellants.  Douglas,  Lane  &  Douglas  and 
Kerr  &  McCord,  for  respondent 

CHADWIOK,  J.  This  case  will  require 
but  a  meager  statement  of  the  facts;  the 
question  for  our  determination  being  one  of 
law  only.  Respondent  Is  the  owner  of  a 
lease  on  the  old  university  campus  in  the 
city  of  Seattle.  The  tract  originally  com- 
pact has  been  intersected  by  streets  and 
laid  out  in  city  lots;  It  being  the  Intention 
of  respondent  to  finally  cover  the  tract  with 
permanent  structures.    The  aggregate  rent- 


als to  be  paid  the  university  during  the  term 
of  the  lease,  which  is  50  years,  will  amount 
to  the  sum  of  13,914,000,  and  the  buildings 
erected  or  to  be  erected  become  at  once  the 
property  of  the  university,  or  state  property. 
It  is  further  conditioned  that  the  lease  is  de- 
pendent upon  the  full  compliance  of  the  re- 
spondent with  all  its  terms  and  conditions, 
and  the  prompt  payment  of  the  rent  reserv- 
ed. The  plan  of  the  respondent  is  to  issue 
bonds  and  erect  business  blocks.  In  1900, 
it  had  borrowed  and  put  into  the  property 
approximately  Jl.000,000.  Other  property 
being  assessed  in  King  county  at  48  per  cent 
of  its  value,  the  assessor  returned  an  assess- 
ed value  against  the  property  of  the  respond- 
ent in  the  sum  of  $480,000.  This  was  ap- 
proved by  the  board  of  equalization.  It  is 
shown  that  so  far  the  investment  has  not 
been  profitable. 

The  only  question  is:  What  is  the  proper 
basis  for  valuation?  It  is  the  contention  of 
the  appellants  that  the  value  of  the  property 
should  be  measured  by  the  investment  and 
the  duration  of  the  term;  whereas,  the  re- 
spondent contends  that  the  proper  basis  is 
the  actual  value  in  money  of  the  leasehold 
Interest  Article  8,  §  2,  Const  It  has  been 
heretofore  held  that  a  leasehold  should  be 
taxed  as  real  property.  Moeller  v.  Gormley, 
44  Wash.  465,  87  Pac.  507.  But  the  Legisla- 
ture has  since  provided  otherwise.  "For  the 
purposes  of  assessment  and  taxation  all  leas- 
es of  real  property  and  leasehold  interests 
therein  for  a  term  less  than  the  life  of  the 
holder,  shall  be  and  the  same  are  hereby 
declared  to  be  personal  property."  Laws 
1907,  p.  206,  I  1.  We  are  bound  by  the  stat- 
ute, therefore,  to  determine  the  value  of  the 
leasehold  as  personal  property.  In  determin- 
ing the  worth  of  a  leasehold,  the  courts  have 
universally  held  that  it  is  the  value  of  the 
term  less  the  rent  reserved.  The  value  of 
the  term  is  fixed  with  reference  to  present  as 
well  as  prospective  conditions,  not  specula- 
tive, but  actual;  or,  to  state  the  proposition 
more  aptly,  Its  value  in  money  to  one  who 
desires  to  sell  but  who  Is  under  no  neces- 
sity for  selling,  and  to  one  who  is  desirous 
of  buying  but  is  under  no  compulsion  to 
do  so. 

We  do  not  find  many  cases  involving  the 
tax  value  of  a  lease.  In  People  ex  rel.  Met- 
ropolitan Street  R.  Co.  v.  Barker,  121  App. 
Dlv.  661,  106  N.  Y.  Supp.  336,  it  was  sought 
to  assess  property  leased  by  the  company. 
It  was  there  said:  "The  actual  value  of  the 
leases  was  to  be  ascertained  as  is  the  actual 
value  of  other  property  when  required  to 
be  ascertained  in  a  judicial  proceeding.  It 
could  not  be  assumed  that  property  of  this 
character,  which  necessarily  depends  upon 
the  amount  that  can  be  realized  from  it  and 
the  amount  of  rental  which  the  lessee  com- 
pany is  bound  to  pay,  was  of  any  definite 
value,  and  the  usual  method  In  ascertaining 
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-the  value  of  such  property  Is  the  evidence 
of  those  who  are  familiar  with  the  value  of 
similar  property  and  can  testify  as  to  its 
value.  Whether  these  leaseholds  had  an  ac- 
tual value  to  the  lessee  company  or  not  was 
:a  question  which  had  to  be  determined  from 
the  evidence.  •  *  *"  See,  also,  People 
•ex  rel.  v.  Feltner,  61  App.  Dlv.  129,  70  N.  Y. 
Supp.  600;  Id.,  171  N.  Y.  641,  63  N.  B.  786. 
This  rule  of  value  has  been  applied  in  con- 
demnation cases,  where  it  is  necessary  to 
-determine  the  immediate  value  of  leasehold 
property  as  a  basis  for  the  assessment  of 
•damages.  Corrigan  v.  Chicago,  144  HI.  637, 
33  N.  B.  746,  21  L.  R.  A.  212;  In  re  New 
York  &  Brooklyn  Bridge,  4  N.  Y.  Supp.  222;i 
Pennsylvania  Ry.  Co.  v.  Eby,  107  Pa.  166. 
If  the  real  property  upon  which  the  buildings 
.are  erected  were  owned  by  a  private  individ- 
ual, we  apprehend  that  the  question  raised 
in  this  case  would  not  have  occurred;  for, 
■unless  controlled  by  the  contract  of  the  par- 
ties, the  real  property  would  be  assessed  to 
the  owner  of  the  fee,  while  the  leasehold 
would  be  assessed  to  the  lessee.  The  fact 
that  the  fee  is  in  the  people  of  the  state  of 
Washington  does  not  alter  the  rule 

The  fallacy  of  appellants'  position  may  be 
readily  shown  by  suggesting  that,  in  the 
:final  years  of  the  term,  if  their  theory  be  fol- 
lowed, respondent  would  pay  only  a  nominal 
tax,  or  be  burdened  by  a  tax  so  onerous  as 
to  amount  to  confiscation,  for,  if  the  assess- 
ment be  made  with  reference  to  the  time  the 
lease  had  yet  to  run,  the  assessed  value 
-would  be  out  of  all  proportion  to  its  value. 
"If,  on  the  other  hand,  respondent  were  com- 
pelled to  pay  upon  the  amount  of  its  invest- 
ment, the  tax  would  be  grossly  excessive. 
"Whereas,  under  the  rule  as  we  find  it  to  be, 
the  present  worth  of  the  lease  from  year 
to  year,  considering  also  the  term,  fixes  a 
•criterion  of  value  easily  ascertainable  and 
just  to  both  parties.  Therefore  an  assess- 
ment based  upon  the  value  of  the  improve- 
ments or  the  amount  invested  therein  was 
•erroneous,  and  entitles  respondent  to  relief. 

But  it  is  here  asserted,  upon  the  author- 
ity of  Olympla  Waterworks  v.  Gelbach,  16 
Wash.  482,  48  Pac.  261;  Edison  Illuminating 
Co.  v.  Spokane  County,  22  Wash.  168,  60 
,Pac.  182;  Tempi eton  v.  Pierce  County,  25 
Wash.  377,  65  Pac.  653;  Northern  Pacific 
R.  Co.  v.  Pierce  County,  55  Wash.  108,  104 
Pac.  178  ;  and  Doty  Lumber  &  Shingle  Co. 
v.  Lewis  County  (decided  November  10,  1910) 
111  Pac.  562 — that  we  cannot  review  the  act 
of  the  board  of  equalization.  The  rule  of 
these  cases  is  that  an  assessment  will  not 
be  set  aside  for  mere  overvaluation,  unless 
the  property  is  so  grossly  overvalued  as  to 
result  in  a  fraud  upon  the  property  owner; 
but,  where  there  is  no  basis  in  law  for  the 


1  Reported  In  full  in  the  New  York  Supplement; 
reported  as  a  memorandum  decision  without  opinion 
In  GO  Hun,  806. 


assessment,  courts  have  always  stood  ready 
to  correct  the  wrong.  It  is  fundamental  that 
the  power  to  tax  can  only  be  exercised  un- 
der a  statute  defining  its  limitations;  and,  if 
the  law  toe  not  followed,  the  owner  Is  not 
to  be  left  without  remedy. 

The  record  discloses  a  state  of  facts  which, 
in  our  judgment,  sustains  the  trial  judge 
in  his  conclusion;  and,  finding  no  error  in 
the  record,  the  Judgment  is  affirmed. 

DUNBAR,  U.  J.,  and  GOSE.  FULLER- 
TON,  MORRIS,  CROW,  PARKER,  and 
MOUNT,  JJ.,  concur. 


HOLM  v.  MONTGOMERY. 

(Supreme  Court  of  Washington.   March  11, 
1911.) 

L  Highways  (|  89*)— Rights  or  Abutting 
Owner— Usd— Irrigation  Ditches. 

Since  the  public  haa  only  an  easement  of 
use  in  a  highway,  and  the  fee  rests  in  the 
abutting  owner,  who  may  make  such  use  of  the 
land  within  the  highway  as  will  not  interfere 
with  its  use  by  the  public,  such  owner  may  use 
the  highway  on  which  to  maintain  ditches  for 
the  benefit  of  his  land,  provided  he  does  so 
without  creating  a  nuisance  or  interfering  with 
its  use  as  a  highway. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  H  294-299;  Dec  Dig.  |  89.*] 

2.  Trespass  (|  11*)  —  Highways— Abutting 
Owner. 

Where  an  abutting  owner  used  land  within 
a  highway,  outside  of  the  traveled  portion,  for 
the  maintenance  of  irrigation  ditches  in  such  a 
way  as  not  to  interfere  with  the  public  use,  any 
interference  with  such  ditches  by  a  third  person 
constituted  a  trespass. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  |  9;  Dec.  Dig.  f  11*] 

3.  Waters  and  Water  Courses  (f  177*)  — 
Trespass— Injunction. 

Where  an  abutting  owner  maintained  irri- 
gation ditches  in  the  nontraveled  portion  of  a 
highway  adjoining  his  land  against  interference 
therewith  by  defendant,  constituting  a  continu- 
ing trespass,  causing  irreparable  and  special 
damage  to  plaintiff,  he  was  entitled  to  relief  by 
injunction. 

[Ed.'  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §8  2GO-2&4;  Dec. 
Dig.  f  177.*] 

Department  2.  Appeal  from  Superior 
Court,  Kittitas  County;  Ralph  Kauffman, 
Judge. 

Action  by  Martin  Holm  against  William 
T.  Montgomery.  From  a  judgment  dismiss- 
ing the  action,  plaintiff  appeals.  Reversed 
and  remanded. 

Hovey  &  Hale,  for  appellant  Pruyn, 
Streff  &  Hoeffler,  for  respondeat. 

MORRIS,  J.  Appeal  from  a  judgment  dis- 
missing action  upon  appellant's  refusal  to 
plead  further  to  an  order  sustaining  a  gener- 
al demurrer  to  his  complaint  The  com- 
plaint set  forth  that  appellant  was  the  own- 
er of  certain  described  real  property  in  Kit- 
titas county,  and  that  Hans  Hansen  was  the 
owner  of  other  described  land,  separated 
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from  appellant's  land  by  a  county  road  00 
feet  in  width,  the  traveled  portion  of  the 
road  being  in  the  center  thereof,  leaving  a 
strip  on  each  side  not  necessary  for  road  pur- 
poses ;  that  appellant  required  water  for 
the  proper  cultivation  of  his  lands,  which  he 
obtained  from  ditches  and  lands  north  of  bis 
land,  some  of  which  he  conveyed  to  his 
land  along  the  county  road,  outside  of  its 
traveled  portion,  part  of  which  water  was 
waste  water  from  the  Hansen  land,  which  ap- 
pellant had  obtained  permission  to  use,  and 
Hansen  had  given  his  consent  to  the  use  of 
the  road  for  the  conveyance  of  this  water  to 
appellant's  land;  that  respondent,  without 
authority  from  any  source,  had  made  excava- 
tions in  the  untraveled  roadway,  and  de- 
stroyed the  dams  and  culverts  constructed 
by  appellant,  thereby  causing  the  water  to 
flow  away  from  appellant's  land,  including 
the  water  obtained  by  appellant  from  Han- 
sen, and  had  caused  the  water  to  flow  to  his 
own  lands,  and  was  continuing  to  do  so; 
that  the  loss  of  this  water  was  causing  ap- 
pellant irreparable  damage,  as  without  it 
he  could  not  successfully  cultivate  his  lands. 
An  injunction  was  prayed  for,  to  restrain  re- 
spondent from  these  acts,  and  from  any  in- 
terference with  appellant's  dams  and  ditch- 
es along  the  highway. 

The  theory  of  the  ruling,  as  we  gather  it 
from  the  briefs,  was  that  appellant  had  not 
shown  any  special  damage,  nor  any  license 
from  the  county  commissioners  to  run  the 
water  along  the  road;  that  the  complaint 
showed  but  a  single  past  act,  and  appellant 
himself,  being  a  wrongdoer,  could  not  Invoke 
the  aid  of  the  courts  to  prevent  the  acts  of 
respondent  It  has  become  the  settled  rule 
of  this  court  that  the  public  has  only  an 
easement  of  use  in  a  public  street  or  high- 
way, and  that  the  fee  rests  in  the  abutting 
owner.  Simons  v.  Wilson,  112  Pac.  058. 
Where  this  rule  obtains,  it  is  as  well  set- 
tled that  the  owner  of  the  abutting  property 
may  make  such  use  of  the  land  within  the 
highway  as  will  not  interfere  with  its  use 
for  public  travel,  and  that  It  is  a  trespass 
against  the  owner  of  abutting  property  to 
make  excavations  in  the  highway,  or  other- 
wise disturb  its  use  as  a  public  highway.  15 
Am.  &  Eng.  Ency.  (2d  Ed.)  410.  The  use 
which  the  abutting  owner  may  make  of  the 
highway  Includes  the  right  to  maintain  ditch- 
es or  drains  for  the  benefit  of  his  lands,  pro- 
viding he  maintains  no  nuisance  in  so  do- 
ing, nor  interferes  with  the  use  as  a  high- 
way. Groton  v.  Haines,  30  N.  H.  388 ;  Wood- 
ring  v.  Forks  Township,  28  Pa.  355,  70  Am. 
Dec.  134;  Nelson  v.  Fend,  208  111.  120,  07 
N.  EJ.  828;  Dexter  v.  Riverside  ft  Oswego 
Mills,  15  N.  Y.  Supp.  374 ;i  Thorn  v.  Dodge 
County,  04  Neb.  847,  90  N.  W.  708. 


1  Reported  In  full  In  the  New  York  Supplement; 
reported  as  a  memorandum  decision  without  opinion 
In  61  Hun,  619. 


The  appellant  was  clearly  within  his  rights 
in  using  the  highway  outside  of  its  traveled 
portion,  and  in  such  a  way  as  not  to  inter- 
fere with  the  public  use.  The  respondent,  in 
interfering  with  or  destroying  such  use,  was 
a  trespasser.  The  continued  interference 
would  be  a  continuing  trespass,  to  be  re- 
strained by  the  order  of  the  court  when  it  is 
shown,  as  alleged,  that  irreparable  damage 
would  follow.  The  allegations  of  the  com- 
plaint show  the  act  complained  of  to  be  a 
continuing  act,  resulting  in  special  damage 
to  appellant  The  complaint  was  good  as 
against  a  general  demurrer. 

The  judgment  is  for  that  reason  reversed, 
and  the  cause  remanded,  with  instructions  to 
overrule  the  demurrer  and  for  further  pro- 
ceedings. 

DUNBAR,  C.  J.,  and  CHADWICK  and 
CROW,  JJH  concur. 


NADEN  v.  CHRISTOPHER  et  aL 

(Supreme  Court  of  Washington.    March  IS, 
1911.) 

1.  Appeal  and  Ebbob  (|  1011*)— Questions 
of  Fact— Conclusiveness  of  Findings. 

A  finding  of  fact  that  defendants  were  in- 
formed of  certain  conditions  when  they  bought 
the  property,  made  on  conflicting  evidence,  will 
not  be  interfered  with  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  3983-3989;  Dec  Dig.  I 
1011.*] 

2.  Evidence  (|  434*)  —  Pabol  Evidence  — 
Fbaud. 

Parol  evidence  to  show  that  a  da  use  in 
a  deed,  specifically  transferring  the  right  to  col- 
lect rents  due  ana  to  become  due  under  a  speci- 
fied recorded  lease  of  the  land  conveyed,  was  by 
special  agreement  not  to  be  considered  as  a 
warranty,  or  as  creating  any  liability  against 
the  grantor,  but  only  as  a  transfer  of  the  right 
to  back  rent,  is  not  inadmissible,  since  any  en- 
forcement of  the  clause  against  the  grantor 
beyond  the  agreement  would  amount  to  a  fraud 
on  him. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2005-2020;  Dec.  Dig.  f  434.*] 

3.  MOBTGAGES  ({  489*)  —  FOBECXOSUEE  —  DB- 

obee— Amount  or  Indebtedness. 

Under  Rem.  ft  Bal.  Code,  8  1128,  providing 
that,  if  mortgaged  premises  cannot  be  sold  in 
parcels,  the  court  snail  order  the  whole  to  be 
sold  and  the  proceeds  to  be  applied  to  the  pay- 
ment of  the  principal  due,  interest,  and  costs, 
and  then  to  the  residue,  etc.,  where  plaintiff 
sued  to  foreclose  a  mortgage  for  the  interest 
due  and  for  the  principal  with  interest,  eta.  it 
was  proper  to  include  in  the  decree  the  portion 
of  the  mortgage  debt  that  matured  after  the 
commencement  of  the  action  and  before  its  ren- 
dition. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  1425-1430;  Dec  Dig.  |  489!*] 

4.  Statutes  (8  107*) — Constitutional  Re- 
quirements — expbession  in  title  0»  sub- 
JECT. 

Rem.  ft  Bal.  Code,  if  1126,  1127,  1128; 
Laws  1854,  p.  208,  f§  414-410,  entitled  in  the 
original  act.  "An  act  to,  regulate  the  practice 
and  proceedings  in  civil  actions,"  are  not  hi 


•For  Oder  c*sm  aee  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  Mo. 


ftBspTl 


Digitized  by 


Google 


Wash.) 


NADEN  v.  CHRISTOPHER 


1117 


conflict  with  provisions  of  section  6  of  the  or- 
ganic act  of  the  territory  (Act  March  2,  1868, 
c.  90,  10  Stat.  175),  which  provides  that  every 
law  shall  embrace  but  one  object,  and  that  shall 
be  expressed  in  its  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  If  121-184;  Dec  Dig.  f  107.*) 

Department  1.  Appeal  from  Superior 
Court,  Whatcom  County;  John  A.  Kellogg, 
Judge. 

Action  by  B.  H.  Naden  against  Clarence  J. 
Christopher  and  others.  From  a  decree  for 
plaintiff,  defendants  appeal.  Affirmed. 

Craven  &  Greene,  for  appellants.  Hadley, 
Hadley  &  Abbott,  for  respondent 

GOSE,  J.  On  and  prior  to  the  15th  day 
of  January,  1909,  the  plaintiff,  a  resident  of 
the  town  of  Kent  in  King  county,  was  the 
owner  of  an  improved  tract  of  property  in 
the  city  of  Belllngham  in  Whatcom  county. 
The  defendants  were  residents  of  Belllng- 
ham. One  Wyatt  a  real  estate  man  in  Bel- 
llngham, at  the  instance  of  the  defendants, 
Induced  the  real  estate  firm  of  Brisbin,  Smith 
&  Llvesey,  also  of  Bellingham,  to  wire  the 
plaintiff  an  offer  for  the  property  of  $12,- 
500,  $3,500  cash  and  the  remainder  on  terms. 
On  the  following  day  the  plaintiff  answer- 
ed by  wire  an  acceptance,  as  follows:  "Tak- 
en at  once,  yes.  Obtain  deposit  before  send- 
ing for  me."  Thereafter  and  on  January 
6th,  the  plaintiff  and  the  defendants  enter- 
ed into  a  contract  in  writing,  whereby  the 
former  agreed  to  sell  and  the  latter  agreed 
to  buy  the  property  for  $12,500,  $3,500  to 
be  paid  In  money;  the  balance  to  be  paid  at 
the  rate  of  $1,500  per  year,  with  Interest  at 
the  rate  of  7  per  cent  per  annum,  and  se- 
cured by  a  mortgage  on  the  property.  The 
contract  recited  that  the  defendants  had  de- 
posited $500  with  Brisbin,  Smith  &  Llvesey, 
"to  be  forfeited  to  the  use  and  benefit  of 
the  seller  if  the  buyer  refuses  to  perform 
this  contract  in  full,"  and  that  "the  seller 
undertakes  to  convey  to  the  buyer  the  fee 
simple  title  to  said  property,  subject  to  the 
following  incumbrances:  None;  and  to  fur- 
nish an  abstract  showing  title  accordingly." 
The  firm  of  Brisbin,  Smith  &  Llvesey  signed 
the  contract  for  the  plaintiff.  The  plaintiff 
went  to  Belllngham  on  January  15th  follow- 
ing, met  defendants,  and  executed  and  de- 
livered a  warranty  deed  which  contained  the 
following  clause:  "Together  with  the  right 
to  receive  and  collect  all  rents  now  due  or 
hereafter  to  become  due  under  that  certain 
lease  to  said  premises,  originally  executed  to 
Gus  Larson,  and  filed  for  record  January 
24th,  1906,  and  recorded  in  vol.  13  of  Pow- 
ers of  Attorney,  at  page  178  thereof,  records 
of  Whatcom  county,  Washington."  Upon  the 
delivery  of  the  deed  the  defendants  paid  to 


the  plaintiff  the  sum  of  $3,500  and  executed 
six  Interest-bearing  notes  for  the  sum  of 
$1,500  each,  maturing  respectively  In  one, 
two,  three,  four,  five,  and  six  years  from 
their  date,  and  secured  by  a  mortgage  on 
the  property.  In  January,  1906,  the  plaintiff 
executed  to  one  Gus  Larson  a  lease  upon  the 
property  for  a  term  of  five  years  and  until 
January,  1911,  at  the  monthly  rental  of  $100 
per  month  for  the  first  three  years,  and  $125 
per  month  thereafter.  The  lease  was  assign- 
ed to  the  Pacific  Brewing  &  Malting  Com- 
pany prior  to  July,  1908,  and  it  was  occu- 
pying the  property  when  the  deed  was  exe- 
cuted. Prior  to  July,  1908,  it  had  paid  a 
rental  of  $100  per  month.  On  June  9,  1908, 
in  answer  to  the  demand  of  the  brewing  com- 
pany for  a  reduction  In  the  rent  the  plain- 
tiff wrote  It  a  letter,  stating  that  he  would 
take  $50  per  month  "until  times  are  better." 
On  the  14th  day  of  August  1009,  the  plain- 
tiff filed  a  bill  for  the  foreclosure  of  the 
mortgage,  alleging,  among  other  things,  that 
the  first  semiannual  installment  of  interest 
had  not  been  paid.  Issue  was  joined  upon 
the  averments  In  the  complaint  and  the  new 
matter  pleaded  In  the  answer,  and  at  the 
conclusion  of  the  testimony  a  decree  was 
entered  in  favor  of  the  plaintiff,  directing  a 
foreclosure  of  the  mortgage  and  a  sale  of 
the  mortgaged  premises.  The  defendants 
have  appealed. 

The  appellants  contend  that,  at  the  time  of 
the  execution  and  delivery  of  the  deed,  the 
respondent  represented  to  them  that  the 
brewing  company  was  paying  a  monthly  ren- 
tal of  $100  per  month,  and  that  he  failed 
to  disclose  to  them  that  he  had  written  the 
letter  consenting  to*  a  reduction  of  the  rent 
to  $50  per  month.  The  respondent  stoutly 
denies  this  contention,  and  asserts  that  at 
that  time  be  informed  them  that  the  rent 
was  $50  per  month,  and  that  the  lease  was 
broken.  The  parties  agree  that  the  respond- 
ent stated  that  the  terms  of  the  lease  had 
been  broken.  These  contentions  are  made 
an  issue  in  the  pleadings,  and  are  covered 
by  the  evidence.  Relying  upon  their  view 
of  the  transaction,  the  appellants  on  the 
date  of  the  maturity  of  the  Interest  tender- 
ed $190,  and  claimed  an  offset  in  damages 
for  the  balance  In  the  loss  of  rental.  The 
court  found  that  the  respondent  prior  to 
the  execution  of  the  deed,  informed  the  ap- 
pellants that  the  "brewing  company  was  oc- 
cupying the  premises  under  a  lease  from 
month  to  month  at  a  monthly  rental  of  $50 
per  month;  that  the  original  lease  was  bro- 
ken; and  that  the  rent  clause  in  the  deed 
which  has  been  set  forth  was  inserted  at 
the  request  of  the  appellants,  and  upon  the 
express  agreement  that  it  would  not  be  treat- 
ed as  a  warranty  or  as  being  obligatory  upon 
the  respondent  in  any  manner,  but  that  it 
would  be  used  only  for  the  purpose  of  enforc- 
ing any  rights  to  back  rent  which  the  re- 
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spondent  had  theretofore  possessed  under  the 
lease.  There  is  abundant  competent  evi- 
dence to  support  the  finding.  It  is  true  that 
the  evidence  is  conflicting;  but  a  reading 
of  the  record  has  not  convinced  us  that  the 
court  reached  an  erroneous  conclusion  upon 
the  facts.  It  must  be  conceded  that  the  judge 
who  saw  the  witnesses  in  action  had  a  much 
better  opportunity  of  getting  the  truth  than 
this  court  has  from  reading  the  cold  letter 
of  the  record.  Moreover,  the  respondent's 
view  of  the  transaction  is  corroborated  by 
tne  contract  anterior  to  the  deed,  which  pro- 
vides for  the  conveyance  of  a  fee-simple  title, 
free  from  incumbrance,  and  which  does  not 
mention  the  lease.  The  clause  was  penned 
by  the  appellants'  attorney. 

The  appellants  next  insist  that  the  rental 
clause  In  the  lease  Is  a  warranty,  and  that 
its  terms  cannot  be  varied  by  parol.  The 
conclusion  we  have  reached  upon  the  facts 
and  the  law  makes  It  unnecessary  to  deter- 
mine whether  the  clause  is  a  warranty.  The 
finding  to  which  we  have  referred  was  re- 
sponsive to  the  new  matter  set  forth  in  both 
the  answer  and  the  reply,  and  the  evidence 
received  upon  that  Issue.  The  prayer  of  the 
reply  is  that,  if,  in  the  judgment  of  the 
court,  the  clause  in  the  deed  Is  at  variance 
with  the  new  matter  pleaded,  the  deed  be 
reformed  to  speak  the  truth.  The  respond- 
ent contends  that  it  would  be  a  fraud  upon 
him  to  enforce  the  clause  as  a  warranty, 
when  it  was  inserted  in  the  deed  upon  the 
express  stipulation  that  it  should  not  be 
treated  as  creating  any  liability  against  him. 
We  think  this  view  harmonizes  with  sound 
equitable  principles.  In  Young  v.  Stamp- 
fler,  27  Wash.  850,  67  Pac.  561,  the  defend- 
ant was  Induced  to  execute  a  warranty  deed 
in  lieu  of  a  quitclaim  deed,  upon  the  repre- 
sentation of  the  husband  of  the  grantee  that 
such  a  deed  would  better  enable  them  to  dis- 
pose of  the  property,  and  that  the  warran- 
ty clause  would  not  be  enforced.  There,  as 
here,  the  suit  was  between  the  original  par- 
ties to  the  transaction,  with  no  rights  of 
third  parties  Intervening.  In  meeting  the 
contention  that  that  fact  could  not  be  shown 
by  parol  evidence,  the  court  said:  "The  rule 
is  that  parol  or  oral  evidence  is  Incompetent 
to  contradict  a  covenant  in  a  deed,  and  upon 
the  delivery  and  acceptance  of  a  deed  all 
prior  or  contemporaneous  agreements  are 
merged  in  the  deed  or  writing,  and  cannot 
afterwards  be  set  up  to  contradict  or  vary 
the  same.  The  plaintiff  insists  that  under 
this  well-known  rule  the  defense  pleaded  is 
insufficient  Under  our  system  equitable  re- 
lief is  given  in  actions  at  law.  The  evidence 
to  support  the  affirmative  defense  of  the  de- 
fendants was  not  introduced  to  control  or 
vary  the  covenant  in  the  deed,  but  to  pre- 
vent the  enforcement  of  the  same,  because 
it  was  obtained  in  such  a  manner  that  it 
would  be  a  fraud  upon  the  covenantors  to 


allow  the  enforcement  of  the  covenants.  In- 
such  a  case  oral  evidence  is  admissible.  The 
rule  Is  thus  laid  down  by  Wharton:  'But  the 
interposition  of  fraud,  actual  or  constructive, 
makes  such  proof  legitimate.  If  it  be  ade- 
quately established  that  a  party  was  induc- 
ed to  sign  a  contract  by  fraudulent  parol 
representations  that  the  contract  was  only  to 
be  contingently  operative,  then,  upon  such 
party  himself  doing  equity,  he  will  be  pro- 
tected from  the  enforcement  of  such  con- 
tract. And  the  relief  that  would  be  given 
in  this  respect  by  a  chancellor  will  be  given 
by  a  common-law  court  administering  equita- 
ble remedies.'  2  Wharton,  Evidence  (3d  Ed.) 
I  929."  See,  also,  2  Herman  on  Estoppel, 
762 ;  Murray  v.  Dake,  46  Cal.  645 ;  Isenhoot 
v.  Chamberlain,  59  Cal.  630;  17  Cyc.  693.  Aa 
was  said  in  the  Murray  Case:  "It  is  as  much 
a  fraud  to  obtain  a  paper  for  one  purpose, 
and  use  it  for  a  different  and  unfair  pur- 
pose, as  to  obtain  it  by  fraudulent  state- 
ments." The  evidence  was  admissible  to 
prevent  the  fraudulent  use  of  the  clause  in- 
the  deed.  The  attempt  to  make  a  fraudu- 
lent use  of  a  document  is  as  obnoxious  to  the- 
prlnciples  of  equity,  as  fraud  in  Its  procure- 
ment. 

There  is  no  clause  in  the  mortgage  matur- 
ing the  principal  not  due  for  the  failure  to- 
pay  any  interest  or  principal  at  maturity. 
The  provision  is  that,  If  "default  shall  be 
made  in  the  payment  of  the  said  sum  or  the 
interest  thereon,  or  any  part  thereof,  at 
the  time  the  same  shalf  become  due,  then  the 
said  party  of  the  second  part  [the  respond- 
ent] may  foreclose  this  mortgage  as  provid- 
ed by  law."  The  trial  of  the  cause  began 
on  January  4,  1910,  and  was  concluded  on 
the  following  day.  At  that  time  there  was 
nothing  due  upon  the  mortgage  indebtedness 
according  to  its  terms,  except  the  first  semi- 
annual Installment  of  Interest,  amounting  to 
$315,  with  interest  on  that  sum  from  July 
15,  1909,  at  the  legal  rate.  The  decree  was 
entered  on  the  9th  day  of  March,  1910.  At 
that  time  a  second  installment  of  interest 
and  the  first  principal  note  had  matured. 
.The  notes  and  mortgage  were  set  forth  In 
hsec  verba  in  the  bill.  It  was  also  alleged: 
"That  there  is  now  due  to  plaintiff  on  said 
notes  and  mortgage,  Interest  payable  July 
15,  1909,  In  the  sum  of  three  hundred  fifteen 
dollars  ($315)  with  Interest  thereon  at  the 
legal  rate  until  paid;  together  with  the  sum 
of  nine  thousand  dollars  ($9,000)  with  inter- 
est from  and  after  the  15th  day  of  July. 
1909,  at  the  rate  of  7  per  cent,  per  annum 
until  paid."  A  judgment  was  entered  for 
the  amount  of  the  first  principal  note  and  for 
the  first  two  Installments  of  Interest  The 
decree  further  provides  that  following  Its 
entry,  the  court  would  entertain  an  applica- 
tion to  ascertain  whether  the  mortgaged 
property  could  be  sold  in  parcels  without  in- 
jury to  the  interest  of  the  parties,  and  that 
if  It  was  determined  that  it  could  not  be 
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sold  in  parcels,  the  court  would  order  the 
whole  of  the  premises  sold  and  the  proceeds 
applied  (1)  to  the  payment  of  the  amount 
due,  with  Interest,  attorney's  fees,  and  costs, 
and  (2)  to  the  payment  of  the  aggregate  of 
the  Ave  notes  not  due,  with  Interest,  as 
provided  In  the  notes,  from  the  15th  day  of 
January,  1910,  the  surplus,  if  any,  to  be 
paid  to  the  appellants.  The  notes  were  ad- 
mitted in  evidence.  The  respondent  did  not 
file  a  supplemental  complaint,  nor  did  the 
appellants  plead  payment  In  any  way,  ex- 
cept an  offset  in  damages  for  a  breach  of 
the  clause  in  the  deed,  which  we  have  here- 
tofore quoted.  The  appellants  contend  that, 
without  the  filing  of  a  supplemental  com- 
plaint, the  court  had  no  power  to  enter  any 
judgment  in  excess  of  the  amount  due  when 
the  bill  was  filed.  As  we  have  seen,  the 
foundation  for  the  judgment  was  laid  in  the 
complaint  It  was  therefore  proper  to  in- 
clude in  the  decree  the  portion  of  the  mort- 
gage debt  that  matured  after  the  commence- 
ment of  the  action  and  before  its  rendition. 
0  Ency.  PI.  ft  Pr.  pp.  427,  428.  ■  The  clause 
in  the  decree  for  the  application  of  the  pro- 
ceeds of  the  sale  of  the  premises  to  the  pay- 
ment of  the  notes  not  due  is  in  harmony  with 
the  provisions  of  Rem.  ft  Ral.  Code,  |  1128, 
which  is  as  follows:  "If  the  mortgaged  prem- 
ises cannot  be  sold  in  parcels,  the  court  shall 
order  the  whole  to  be  sold,  and  the  proceeds 
of  the  sale  shall  be  applied  first  to  the  pay- 
ment of  the  principal  due,  interest  and  costs, 
and  then  to  the  residue  secured  by  the  mort- 
gage and  not  due;  and  if  the  residue  do  not 
bear  interest  s  deduction  shall  be  made 
therefrom  by  discounting  the  legal  interest; 
and  in  all  cases  where  the  proceeds  of  the 
sale  shall  be  more  than  sufficient  to  pay  the 
amount  due  and  costs,  the  surplus  shall  be 
paid  to  the  mortgage  debtor,  his  heirs  and 
assigns."  The  application  to  ascertain  wheth- 
er the  property  can  be  sold  In  parcels  fol- 
lows the  final  judgment  Rem.  ft  Bal.  Code, 
S  1127. 

It  is  finally  suggested  that  sections  1126, 
1127,  and  1128,  Rem.  ft  Bal.  Code;  Laws  of 
1S54,  p.  208,  ff  414-416,  are  invalid.  The 
title  of  the  original  act  Is:  "An  act  to  reg- 
ulate the  practice  and  proceedings  in  civil 
actions."  It  is  said  that  these  sections  are 
in  conflict  with  the  provisions  of  section  6 
of  the  organic  act  of  the  territory  (Act  Cong. 
March  2,  1858,  c.  00, 10  Stat  175),  which  pro- 
vides that:  "Every  law  shall  embrace  but 
one  object  and  that  shall  be  expressed  in  the 
title."  It  is  suggested  by  way  of  argument 
that  the  word  "object"  is  more  restrictive 
than  the  word  '•subject"  Without  further 
discussion,  we  think  this  contention  is  with- 
out merit 

The  decree  is  affirmed. 

DUNBAR,  C  J.,  and  FTJLLERTON, 
MOUNT,  and  PARKER,  JJ.,  concur. 


HADDOX  v.  NORTHERN  PAC.  RY.  CO. 
et  al. 

(Supreme  Court  of  Montana.    Feb.  28,  1911.) 

1.  Negligence  (f  11*)— "WnurciXT." 

The  role  prescribed  by  Rev.  Codes,  §  8099, 
declaring  that  the  word  "willfully,"  when  ap- 
plied to  the  intent  with  which  an  act  is  done 
or  omitted,  implies  simply  a  willingness  to  com- 
mit the  act  or  make  the  omission  referred  to, 
and  does  not  require  any  intent  to  violate  the 
law  or  to  injure  another,  or  to  acquire  any  ad- 
vantage, applies  also  in  civil  cases. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  1 18;  Dec  Dig.  f  11* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7468-7481;  vol.  8,  pp.  7835,  7836.] 

2.  Evidence  (§  588*)— Weight— Credibility 
of  Witness— Disregarding  Testimony. 

Under  Rev.  Codes,  |  8028,  par.  1,  providing 
that  the  jury  are  to  be  instructed  that  their 
power  of  judging  of  the  effect  of  evidence  must 
be  exercised  in  subordination  to  the  rules  of 
evidence,  juries  may  not  arbitrarily  disregard 
testimony  of  unimpeached  witnesses  supported 
by  all  the  circumstances  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  2437;  Dec.  Dig.  f  588.*] 

3.  raile0ad8  (i  898*)— injt7bie8  to  person 
on  Track— Willful  Act  or  Omission— 
Sufficiency  of  Evidence. 

Evidence  held  insufficient  to  show  that  the 
death  of  one  struck  by  an  engine  while  on  the 
track  was  due  to  any  willful  act  or  omission 
on  the  part  of  defendant  railroad's  engineer. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1956-1363;  Dec.  Dig.  f  398.*] 

Appeal  from  District  Court  Jefferson 
County;  Lew.  L.  Callaway,  Judge. 

Action  by  Thomas  Haddox  against  the 
Northern  Pacific  Railway  Company,  a  cor- 
poration, and  another.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

M.  H.  Parker,  Maury  ft  Templeman,  and 
J.  O.  Davies,  for  appellant  Wm.  Wallace, 
Jr.,  John  G.  Brown,  and  R,  F.  Gaines,  for 
respondents. 

SMITH,  J.  On  January  20,  1909,  Omer 
Haddox,  about  14  years  of  age,  a  son  of 
the  plaintiff,  was  struck  by  an  engine  of  the 
defendant  company,  In  its  yards  at  White- 
hall, and  killed.  The  engine  was  in  charge 
of  engineer  Thomas  Barry.  The  complaint 
alleges  that  Barry  willfully  and  intentional- 
ly drove  the  engine  against  the  boy  at  a 
rate  of  speed  in  excess  of  30  miles  per  hour. 
The  closing  allegation  Is  that  the  acts  of  the 
defendants  were  "willful,  intentional,  and  in 
criminal  disregard  of  the  life  and  safety  of 
the  boy."  No  negligence  is  charged.  Com- 
pensatory and  punitive  damages  are  demand- 
ed. Both  parties  introduced  evidence.  After 
the  testimony  was  closed,  the  district  court 
of  Jefferson  county  directed  a  verdict  for  the 
defendants.  Plaintiff  appeals  from  the  judg- 
ment entered  on  the  verdict 

Wm.  B.  Huddleston  testified  for  the  plain- 
tiff: "Before  the  engine  struck  the  boy  there 
was  no  unusual  sound  from  the  engine  more 
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than  his  whistle;  the  whistle  was  a*  danger 
signal— the  stock  whistle.  The  whistle  must 
have  sounded  fully  200  yards  before  he 
struck  the  boy.  Before  the  boy  was  struck 
he  was  walking  towards  the  depot,  west, 
with  his  head  down,  and  just  before  the 
train  struck  him  he  looked  up  and  across 
towards  an  engine  that  was  on  the  side 
track.  He  had  a  dog  with  him.  Between 
the  time  that  I  heard  this  stock  or  emergen- 
cy whistle  and  the  time  the  boy  was  struck, 
he  had  not  turned  around  towards  the  engine 
that  was  approaching  him.  I  could  not  see 
any  efforts  that  Mr.  Barry  made  to  stop  that 
train  before  the  boy  was  struck;  I  could 
not  see  Inside  the  cab.  I  could  not  say  that 
there  was  much  checking  of  the  speed;  I 
could  not  see  that  he  was  making  much 
effort  to  check  the  train — that  is,  at  the 
time  it  struck  the  boy.  The  train  stopped 
at  the  usual  place  by  the  depot  where  It 
formerly  stopped.  The  boy  was  carried  or 
thrown  by  the  train  in  the  neighborhood  of 
80  feet— some  that  measured  It  said  it  was  37 
feet;  he  was  eight  feet  of  [off]  the  track. 
When  I  first  noticed  the  boy  on  the  track 
he  was,  I  should  judge,  400  yards  below  the 
depot,  east  of  the  depot  I  could  not  say 
how  long  he  was  on  the  track;  he  walked 
up,  I  should  judge,  within  200  yards  until 
the  train  struck  him.  When  I  first  heard 
the  stock  whistle,  I  would  judge  the  train 
was  running  85  miles  an  hour  or  better. 
When  it  struck  the  boy,  it  probably  had 
slowed  a  little;  I  could  not  tell  exactly. 
Before  the  engineer  got  to  the  boy  he  could 
have  seen  him  half  a  mile  at  least  If  there 
had  been  any  attempt  to  check  the  train 
before  It  struck  the  boy,  I  would  not  have 
noticed  it  particularly.  I  would  have  been 
able  to  see  if  any  checking  of  speed  had 
occurred.  I  did  not  see  any  checking  of  the 
speed  of  the  train.  The  boy  was  struck  un- 
der the  left  shoulder.  I  am  certain  that 
he  was  walking  on  the  ends  of  the  ties, 
because  he  was  close  to  the  rail.  I  made 
the  statement  at  the  coroner's  Inquest  that 
I  made  the  remark  that  the  boy  would  get 
killed  just  as  Barry  jerked  his  whistle  for 
the  usual  whistle  when  anything  Is  on  the 
track.  He  whistled  along  and  ran  up  60 
or  70  feet  when  he  began  to  whistle  short 
whistles  up  to  the  time  the  boy  was  struck. 
I  also  said  in  answer  to  the  question,  'Could 
you  tell  whether  or  not  the  emergency  brakes 
were  applied?  'I  could  not  only  by  the 
train  slowing  up.*  I  stated  that  the  way  I 
knew  the  emergency  brakes  were  applied 
was  by  the  train  slowing  up,  and  that  state- 
ment was  correct  There  must  have  been  a 
slowing  up  of  that  train.  Barry  was  slow- 
ing up  to  come  into  Whitehall." 

D.  P.  Riggs  testified:  "The  train  was 
running  very  fast  in  comparison  to  the  usual 
running  into  the  station.  I  would  say  it 
was  very  fast  before  and  after  it  struck 
the  boy.  After  the  train  struck  the  boy  it 
stopped  immediately  afterwards.    It  was 


right  near  the  depot  when  it  struck  the  boy, 
and  it  stopped  at  the  depot  or  just  passed 
the  depot;  I  think  before  it  finally  came  to 
a  standstill  it  just  ran  past  the  depot  It 
went  the  length  of  a  train  or  a  little  more 
beyond  the  usual  stopping  place.  I  heard 
the  train  whistle;  he  whistled  as  he  came  to 
the  depot  or  nearing  the  depot  The  stock 
whistle  blew  several  times  before  the  boy 
was  struck;  just  before  and  about  the  time 
he  was  struck  the  whistle  was  blown.  It 
must  have  been  800  or  400  feet,  I  would 
judge,  from  the  train  to  the  boy  when  the 
stock  whistle  was  sounded." 

E.  O.  Snails  testified:  "I  heard  the  stock 
whistle  from  the  engine.  The  stock  whistle 
was  blown  75  or  80  feet  from  the  boy  when 
I  first  noticed  it  He  also  rang  the  belL 
The  train  stopped  In  front  of  the  depot  at 
the  usual  stopping  place.  I  could  not  say 
for  sure  whether  there  was  any  checking 
of  the  speed  for  the  stopping  place  or  not 
I  saw  the  boy  when  he  first  went  on  the 
track.  I  should  judge  that  was  about  300 
feet  from  where  he  was  killed.  He  was 
going  west  petting  the  dog  on  the  head ;  he 
was  looking  down  towards  the  dog.  He 
made  no  movement  whatever  indicating  that 
he  saw  the  train.  When  the  stock  whistle 
started  sounding;  I  should  judge  the  train 
was  about  75  or  80  feet  from  the  boy.  When 
I  first  saw  the  boy  he  was  on  the  outer 
edge  of  the  ties  on  the  north  side  of  the 
track.  He  was  on  the  ties  until  the  pilot 
hit  him.  I  could  not  hardly  judge  how  long 
he  had  been  there.  As  I  said  before,  he 
traveled  In  that  way  about  300  feet  He 
was  just  walking  along  slow,  playing  with 
the  dog.  I  heard  the  accident  whistle  and 
the  stock  whistle  and  the  crossing  whistle." 

Thomas  Barry,  the  engineer,  called  by  the 
plaintiff,  testified:  "The  first  I  saw  of  the 
boy  I  was  about  10  car  lengths  from  him, 
when  he  first  approached  the  track;  that 
would  be  about  400  feet  away.  That  train 
could  be  stopped  in  300  feet  going  30  miles 
an  hour  at  that  point"  On  cross-examina- 
tion he  said:  "When  I  first  saw  the  boy,  he 
was  in  a  place  of  safety,  clear  of  the  rails." 
(Redirect)  "Q.  How  far  from  the  place  where 
he  was  struck  was  the  boy  when  you  first 
saw  him?  A.  I  could  not  say  exactly  to 
that;  that  ain't  clear  to  me  now  how  far 
he  had  walked  along  the  track  before  I 
struck  him.  He  was  not  in  a  place  of  danger 
when  I  first  saw  the  boy;  he  got  closer 
to  the  track  afterwards."  (Recross.)  **1 
could  not  stop  my  engine  after  the  time 
that  I  saw  the  boy  step  from  his  place  of 
safety  into  his  place  of  danger.  The  train 
could  not  be  stopped;  it  was  impossible." 
The  plaintiff  here  rested  his  case  and  the 
defendants  moved  for  a  nonsuit  which  mo- 
tion was  overruled.  Whereupon  Barry  tes- 
tified for  the  defendants  as  follows:  "When 
I  first  saw  the  boy,  he  was  outside  of  the 
rails,  clear  of  the  engine,  I  should  judge, 
about  three  feet  when  I  first  saw  him,  when 
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he  started  to  walk  up  tbe  track.  He  chang- 
ed hia  location.  By  the  time  I  started  the 
stock  whistle  he  started  towards  the  track; 
he  leaned  off  towards  the  track.  When  he 
came  in  towards  the  track,  I  put  the  brake 
into  the  emergency  and  tried  to  stop.  There 
was  nothing  else  that  I  could  have  done 
to  have  stopped  the  train,  nor  any  one  else. 
The  boy  did  not  heed  my  danger  signal; 
he  never  looked  up.  When  I  discovered  he 
did  not  heed  my  signal,  I  started  the  stock 
whistle  and  put  the  brakes  In  the  emergency, 
and  did  all  I  could  to  stop.  I  did  all  I 
could  to  avoid  striking  the  boy;  my  inten- 
tions were  not  to  strike  the  boy  at  any  time. 
My  purpose  in  sounding  the  stock  whistle 
was  to  draw  the  boy's  attention,  so  that  he 
would  step  out  of  the  way  when  he  stepped 
in  danger.  If  he  had  taken  one  step,  he 
would  have  been  out  of  the  way.  When  I 
sounded  the  stock  whistle,  the  engine  was 
going  about  20  miles  an  hour.  When  I 
struck  the  boy,  I  was  going  between  12  and 
14  miles  an  hour  probably ;  it  Is  pretty  hard 
to  Judge  about  speed  at  a  time  when  I  was 
trying  to  stop.  When  I  first  sounded  the 
stock  whistle,  going  at  the  rate  of  20  miles 
an  hour,  I  could  have  stopped  probably  in 
250  feet.  I  see  the  boy  when  he  came  up 
to  the  main  line.  I  did  not  see  him  come 
from  behind  the  cars;  I  did  not  know  where 
he  came  from.  I  could  not  say  how  long 
the  boy  walked  along  tbe  track  before  he 
was  struck.  He  could  not  have  walked  very 
far ;  I  could  not  say  as  to  the  distance.  He 
did  not  ride  the  pilot.  He  was  not  knocked 
very  far  by  the  engine;  I  would  say  three 
or  four  feet.  He  did  not  go  forward  at  all; 
Just  went  out  from  the  mils  and  fell  down. 
I  don't  think  he  was  playing  with  the  dog; 
he  had  his  left  hand  on  the  dog's  head.  He 
was  looking  down  on  the  ground;  seemed 
to  have  his  head  down.  I  did  not  see  an 
engine  opposite  the  boy.  I  did  not  reverse 
my  engine.  Had  I  done  so  I  would  not  get 
any  breaking  power  at  all.  I  had  my  driv- 
ing brake  set.  If  I  had  put  the  engine  in 
the  back  motion,  I  would  have  skidded  the 
locomotive,  and  that  would  not  hold  it  near 
so  much  as  with  the  driving  brake  set;  you 
cannot  use  both  to  advantage.  I  released 
the  air  brake  Just  after  striking  the  boy,  and 
went  on  to  the  depot.  I  could  have  stopped 
in  50  or  60  feet,  if  I  had  left  the  brakes  set. 
The  boy  was  not  close  to  the  track  when  1 
6rst  saw  him.  He  was  not  in  reach  of  the 
pilot  beam  all  the  time.  I  was  about  75 
or  SO  feet,  maybe  a  little  more,  from  him 
when  I  began  to  blow  my  stock  whistle." 

The  witness  was  then  asked  concerning 
certain  testimony  given  by  him  before  the 
coroner,  and  he  answered  that  he  did  not  re- 
member whether  he  so  testiiied  or  not.  Final- 
ly, his  entire  testimony  given  at  the  cor- 
oner's Inquest  was  received  in  evidence  by 
consent  We  quote  therefrom  as  follows: 
"When  I  flrst  saw  the  boy,  it  seems  be  came 
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out  from  behind  two  box  cars  which  were 
setting  on  the  east  end  of  the  house  track, 
and  moved  over  to  main  line.  I  was  about 
10  car  lengths  away  on  the  main  line,  coming 
to  the  station.  I  saw  the  boy  alongside  the 
track,  and  I  whistled  the  road  crossing  whis- 
tle. At  the  same  time  the  bell  was  ringing. 
I  could  not  arouse  him,  so  then  I  whistled 
the  stock  signal  up  until  I  struck  him.  When 
I  saw  I  couldn't  arouse  him  with  the  whistle, 
and  he  didn't  turn  around  with  me  ap- 
proaching, I  put  the  brakes  In  tbe  emer- 
gency notch  and  slowed  down  pretty  slow. 
The  boy  was  outside  both  rails  and  ties  and 
with  back  to  the  engine  was  walking  to- 
wards the  station.  The  pilot  beam  extends 
beyond  the  ends  of  the  ties.  The  boy  rolled 
quite  a  way  after  he  was  hit.  I  do  not  think 
he  heard  the  whistle ;  he  would  have  looked 
up  if  he  had.  I  put  the  brakes  In  the  emer- 
gency notch  before  I  blew  the  stock  whistle, 
seeing  that  I  couldn't  arouse  him.  This  was 
after  I  blew  the  road  crossing  whistle.  I  put 
ou  tbe  emergency  brakes  Just  as  soon  as  I 
saw  him  coming  to  the  track.  I  supposed  he 
was  going  to  cross.  He  didn't  cross,  but 
started  up  alongside  the  track.  Then  I 
sounded  the  crossing  whistle.  He  was  in 
reach  of  the  pilot  beam  all  the  time  after 
coming  to  the  track.  He  was  quite  a  way 
east  of  the  crossing  when  struck.  I  don't 
suppose  he  saw  the  engine."  On  further 
cross-examination  he  testified:  "Q.  The  state- 
ment is  true  as  you  gave  It  here,  that  if  you 
had  not  released  the  brakes,  the  door  of  the 
baggage  car  would  have  stopped  right  at 
the  boy?  A.  That  would  be  a  good  deal  of 
a  guess,  too.  I  thought  at  that  time  I  could 
have  stopped  the  train.  Q.  It  would  have 
stopped  right  there?  A.  Maybe  sooner  than 
that.  Q.  How  is  it  possible,  if  that  train 
was  going  15  miles  an  hour  at  that  time,  and 
could-  have  been  stopped  in  50  or  60  feet,  and 
yet  you  say  that  it  would  require  250  feet  to 
have  stopped  In  going  20  miles  an  hour?  A. 
In  that  case  the  other  250  feet  is  different 
from  the  time  I  hit  the  boy;  that  is  a  differ- 
ent proposition  entirely.  In  making  the  stop 
like  that  with  the  train  that  morning,  I  had 
these  brakes  set  to  their  full  capacity,  and  I 
would  stop  sooner  than  if  I  was  going  to  set 
tbe  Lrake  to  make  a  stop  from  the  release 
position.  Tbe  brake  was  set  when  I  hit  the 
boy  to  the  full  capacity,  and  I  would  stop 
that  train  quicker  than  if  I  had  to  set  the 
brake." 

It  will  be  seen  that  the  evidence  Is  very 
meager  as  to  what  actually  transpired.  This 
is  probably  due  to  the  fact  that  but  a  few 
seconds  elapsed  from  the  beginning  to  the 
end  of  the  tragedy.  Respondent's  counsel 
contend  that,  because  Barry  was  called  as 
a  witness  by  the  plaintiff,  the  latter  is  bound 
by  his  testimony.  We  do  not  consider  the 
matter  important,  and  shall,  moreo\*r,  treat 
all  of  the  testimony  as  substantive  in  nature, 
notwithstanding  that  portions  of  it  were  giv- 
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en  before  the  coroner.  We  do  not  attach 
much  Importance  to  Barry's  statement  that 
he  did  not  intend  to  strike  the  boy.  His 
acts  speak  for  themselves  so  far  as  they  are 
disclosed.  We  find  no  evidence  that  he  inten- 
tionally ran  his  engine  against  the  boy. 

Was  the  death  of  Omer  Haddox  doe  to 
any  willful  act  or  omission  on  Barry's  part? 
Our  Penal  Code  (section  8099.  Rev.  Codes) 
declares  that  the  word  "willfully,"  when  ap- 
plied to  the  Intent  with  which  an  act  is  done 
or  omitted,  implies  simply  a  purpose  or  will- 
ingness to  commit  the  act  or  make  the  omis- 
sion referred  to.  It  does  not  require  any  in- 
tent to  violate  law,  or  to  injure  another,  or 
to  acquire  any  advantage.  No  different  rule 
applies  in  civil  cases.  Palmer  v.  C,  St  L. 
&  P.  R  Co.,  112  Ind.  250,  14  N.  E.  70.  The 
boy  in  this  case  was  a  trespasser  and  was 
guilty  of  negligeuce.  Egan  v.  Montana  C.  Ry. 
Co..  24  Mont  5G9,  63  Pac.  831:  Neary  v. 
Northern  Pac.  Ry.  Co.,  37  Mont.  461,  97  Tac. 
944,  19  L.  R.  A.  (N.  S.)  446.  Perhaps,  by 
application  of  the  doctrine  of  the  last  clear 
chance,  a  case  of  negligence  could  have  been 
made  out  against  the  engineer.  That  doc- 
trine applies  to  negligence  cases,  and  is  not 
invoked.  Therefore  the  only  question  is  as 
above  stated.  The  learned  district  judge  held 
that  there  was  no  substantial  testimony  to 
warrant  the  conclusion  that  Barry  was  guilty 
of  willful  conduct  This  court,  in  Neary  v. 
Northern  Pac.  Ry.  Co.,  supra,  quoting  from 
Mr.  Thompson's  work  on  Negligence,  said: 
"It  must  be  kept  in  mind  that  this  obligation 
of  care  and  effort  [to  stop]  does  not  neces- 
sarily commence  at  the  time  when  the  men 
who  are  driving  the  train  see  the  trespasser 
on  the  track,  for  he  may  be  a  mile  away, 
and  in  no  immediate  danger.  It  arises  at 
the  moment  when  he  is  seen  to  be  in  a  per- 
ilous situation." 

It  is  contended  that  Barry's  testimony  is 
contradicted  and  contradictory,  and  might 
have  been  disregarded  by  the  Jury.  And  so  It 
lnlgbi  have  been,  under  certain  circumstanc- 
es. Bowen  v.  Webb,  37  Mont.  479,  97  Pac. 
839;  Poor  v.  Madison  River  P.  Co.,  3S  Mont. 
341,  99  Pac.  947 ;  Beeler  v.  Butte  &  London 
C.  Dev.  Co.,  41  Mont  465,  110  Pac.  528.  We 
shall  therefore  consider  no  part  of  It  that 
Is  not  corroborated.  Juries  may  not  arbitra- 
rily and  capriciously  disregard  testimony  of 
witnesses,  not  only  unimpeacbed  In  any  of  the 
usual  modes  known  to  the  law,  but  supported 
by  all  the  circumstances  In  the  case.  Rail- 
road Co.  v.  Jackson,  92  Miss.  517,  40  South. 
142;  paragraph  1,  section  S02S.  Rev.  Codes. 

It  is  quite  evident  from  all  of  the  testimony 
that  Barry  saw  the  boy  as  early  as  did  any 
other  witness;  that  Is,  when  he  first  ap- 
proached the  track.  The  engineer  is  careful 
to  say  that  at  that  time  he  was  not  In  a 


place  of  peril,  which  of  course  Is  true,  be- 
cause he  had  not  yet  reached  the  danger 
point.  It  Is  also  evident  that  at  about  the 
time  the  boy  came  close  to  the  track,  Barry 
sounded  the  crossing  whistle.  If  Huddles- 
ton's  testimony  is  given  the  effect  most  fa- 
vorable to  the  plaintiff,  the  engine  traveled 
600  feet  after  the  boy  reached  a  place  of 
danger.  He  says  it  was  going  35  miles  per 
hour,  which  would  be  51%  feet  per  second. 
Barry  says  he  was  about  75  feet  from  the 
boy  when  he  began  to  sound  his  stock  whistle, 
and  in  this  statement  he  is  corroborated  by 
Snails.  The  intervening  distance  is  525  feet, 
which  the  engine  would  cover  in  about  10 
seconds,  if  no  lessening  of  speed  took  place. 
But  Barry  declares  he  applied  the  emergency 
brakes  before  he  sounded  the  stock  whistle, 
and  Huddlestou  testified  that  the  emergency 
brakes  were  applied  and  the  train  "slowed 
up."  This  corroborating  testimony  of  the 
plaintiffs  witness,  Huddleston,  is,  we  think, 
decisive  of  the  case.  We  are  left  to  con- 
jecture as  to  what  space  of  time  elapsed  aft- 
er Barry  discovered  the  boy  and  before  he 
applied  the  brakes.  It  was  necessarily  but  a 
few  seconds,  less  than  10,  and  during  that 
time  he  first  sounded  the  crossing  whistle 
He  had  a  right  to  determine  for  himself,  pro- 
vided he  acted  in  good  faith,  when  the  boy 
reached  a  place  of  peril.  A  failure  to  exer- 
cise ordinary  care  in  so  doing  would  amount 
to  negligence.  Neary  v.  Northern  Pac.  Ry. 
Co.,  41  Mont  480,.  110  Pac.  226.  The  testi- 
mony shows,  therefore,  that  within  a  space 
of  less  than  10  seconds  Barry  was  required 
either  to  act  or  to  refrain  from  acting.  When 
he  first  saw  the  boy  it  was  his  privilege  to 
exercise  an  honest  judgment  as  to  what  his 
course  of  conduct  should  be.  He  sounded 
the  crossing  whistle,  observed  that  it  was  not 
heeded,  applied  the  emergency  brakes,  aud 
then  continuously  sounded  the  stock  whistle. 
These  facts  are  established  by  uncontradict- 
ed evidence.  The  district  court  was  asked 
to  determine  from  them,  not  that  there  wa9 
sufficient  evidence  of  negligence  to  go  to  the 
jury,  but  that  there  was  substantial  evidence 
that  Barry  had  a  purpose  and  willingness  to 
omit  to  take  precautions  to  avoid  striking  the 
boy.  We  think  the  court  properly  ruled  that 
the  record  failed  to  establish  such  a  cause 
of  action.  Barry  was  In  effect  charged  with 
the  crime  of  involuntary  manslaughter,  an  of- 
fense of  which  he  is  presumed  to  be  innocent 
(Rev.  Codes,  §  7962),  and  in  our  judgment 
there  was  no  substantial  evidence  upon  which 
to  base  such  a  charge. 

The  Judgment  is  affirmed. 

Affirmed. 

BRANTLT,  C.  J-,  and  HOLLOWAT,  J, 
concur. 


Digitized  by  Google 


Mont) 


GREGORY      CHICAGO,  M.  A  ST.  P.  RY.  CO. 


1123 


GREGORY  v.  CHICAGO,  MILWAUKEE  & 
ST.  PAUL  RAILWAY  COMPANY 
OP  MONTANA. 

(Supreme  Court  of  Montana.    Feb.  23,  1011.) 

1.  Master  and  Servant  (8  1ST>*)  —  Obliga- 
tion of  Master  —  Negligence  of  Fellow 
Servant. 

The  primary  duty  of  a  master  is  to  exercise 
ordinary  care  to  provide  for  his  servant  a  rea- 
sonably safe  place  in  which  to  work,  reason- 
ably competent  fellow  servants,  and  reasonably 
safe  appliances  with  which  to  work,  and  he  is 
liable  for  injury  to  a  servant  resulting  from 
the  negligence  of  a  fellow  servant  intrusted  with 
the  performance  of  such  duty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  385-421;   Dec.  Dig.  f 

2.  Master  and  Servant  (§  216*)— Injtry  to 
Servant  —  Assumption  of  Risk  — Negli- 
gence of  Fellow  Servants. 

Where  a  master  has  exercised  ordinary  care 
in  providing  a  servant  a  reasonably  safe  place  in 
which  to  work,  reasonably  competent  fellow 
servants,  and  reasonably  safe  appliances  with 
which  to  work,  the  servant  assumes  the  risk 
incident  to  the  particular  employment,  includ- 
ing the  risk  due  to  the  negligence  of  fellow  serv- 
ants, without  regard  to  their  grade  or  rank. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  83  567-573;  Dec  Dig.  § 
216.*] 

3.  Master  and  Servant  (8  189*)— Vice  Prin- 
cipal—Foreman. 

The  question  whether  a  servant  is  a  vice 
principal  or  a  fellow  servant  is  determined  by 
the  character  of  his  service,  and  not  by  the 
grade  of  service  assigned,  and  one  who  is  a 
responsible  agent  of  the  master  in  carrying  for- 
ward work,  and  who  is  for  the  time  being  in 
exclusive  control,  represents  the  master,  and  is 
a  vice  principal. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  427 ;  Dec.  Dig.  8  189.*] 

4.  Master  and  Servant  (8  105*)  —  Obliga- 
tion of  Master— Safe  Appliances. 

A  master  who  selects  appliances  generally 
used  for  the  same  purpose  and  operated  in  the 
same  way  discharges  his  duty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  88  185-101;  Dec.  Dig.  8 
105.*] 

5.  Master  and  Servant  (88  101,  102*)— Ap- 
pliances— Best  and  Safest. 

The  master  need  not  select  the  best  or  saf- 
est appliances  nor  the  best  method  for  their  op- 
eration. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  88  181-1S4;  Dec.  Dig.  88 
101,  102.  •] 

C.  Master  and  Servant  (8  219*)— Assump- 
tion of  Risk— Obvious  Dangers. 

A  servant  assumes  the  risks  which  are 
open  and  obvious  to  him  when  they  arise  from 
the  nature  of  the  business  in  which  he  is  en- 
gaged, though  he  may  assume  that  the  master 
has  performed  his  duty  and  be  will  not  be  ex- 
posed to  any  hidden  danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Sonant,  Cent  Dig.  88  010-624;  Dec  Dig.  8 
210.*] 

7.  Master  and  Servant  (8  153*)  —  Obliga- 
tion of  Master— Instructions  to  Servant. 
A  master  who  knows  or  ought  to  know 
that  a  servant  is  inexperienced  must  instruct 


so  that  he  may  understand  and  appreciate  a 
danger,  though  incidental  to  the  employment 

[Ed.  Note.— For  other  cases,  'see  Master  &  Serv- 
ant Cent.  Dig.  H  314-317 ;  Dec  Dig.  8  153.*] 

8.  Master  and  Servant  (f  278*)— Injury  to 
Servant— Negligence— Evidence. 

In  an  action  for  injuries  to  a  servant  while 
assisting  in  removing  heavy  machinery  from  a 
car,  evidence  held  not  to  show  negligence  of  the 
master  in  failing  to  furnish  a  reasonably  safe 
appliance  for  use  in  the  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  958;  Dec  Dig.  8  27a*] 

9.  Master  and  Servant  (8  264*)— Injury  to 
Servant— Issues— Proof  and  Variance. 

The  variance  between  the  complaint,  in  an 
action  for  injuries  to  a  servant,  alleging  negli- 
gent failure  to  furnish  proper  appliances  for 
the  work,  and  proof  of  the  negligence  of  the 
vice  principal  in  giving  premature  orders  in  the 
performance  of  the  work,  is  material,  and 
amounts  to  a  failure  to  prove,  in  substance,  the 
cause  of  action  alleged. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  8§  870-873;  Dec.  Dig.  8 
264.*] 

10.  Appeal  and  Error  (8  1170*)— Disposi- 
tion of  Case  on  Appeal. 

Where  plaintiff,  having  the  opportunity  to 
introduce  ail  his  evidence  in  support  of  the 
cause  of  action  alleged,  failed  to  make  a  case 
for  the  jury,  and  the  evidence  of  defendant  did 
not  strengthen  plaintiff's  proof,  the  court,  on 
appeal  from  a  judgment  for  plaintiff,  will  not 
grant  a  new  trial,  but  will  direct  the  entry  of 
judgment  for  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  4588-4596;  Dec  Dig.  6 
1176.*] 

Appeal  from  District  Court,  Powell  Coun- 
ty; Geo.  B.  Winston,  Judge. 

Action  by  Charles  Gregory  against  the 
Chicago,  Milwaukee  ft  St  Paul  Railway  Com- 
pany of  Montana  and  the  Chicago,  Milwaukee 
&  Puget  Sound  Railway  Company.  From  a 
judgment  for  plaintiff  against  the  second  de- 
fendant, It  appeals.  Reversed,  with  direc- 
tions. 

H.  H.  Field,  Geo.  W.  Eorte,  and  Scbarni- 
kow  &  Paul,  for  appellant.  John  H.  Tolan 
and  S.  P.  Wilson,  for  respondent. 


BRANTLY,  C.  J.  This  action  was  brought 
to  recover  damages  for  a  personal  injury  sus- 
tained by  the  plaintiff  during  the  course  of 
his  employment  by  the  defendants.  At  the 
trial  it  appeared  that  the  employment  was 
exclusively  by  the  Chicago,  Milwaukee  & 
Puget  Sound  Railway  Company,  the  plaintiff 
disavowing  any  claim  against  the  other  de- 
fendant. The  result  was  a  verdict  and  judg- 
ment in  favor  of  plaintiff  against  the  first 
mentioned  defendant.  From  the  Judgment 
and  an  order  denying  its  motion  for  a  new 
trial,  it  has  appealed. 

At  the  time  of  the  accident,  the  line  of  de- 
fendant's road  was  yet  in  course  of  construc- 
tion. Trains  were  not  running  except  for  the 
purpose  of  forwarding  this  work  by  the 
transportation  and  distribution  of  materials. 
There  were  in  course  of  construction  at  Deer 


•for  otaer  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 


Digitized  by 


Google 


1124  113  PACIFIC  REPORTER  (Mont 


Lodge  a  roundhouse,  car  shops,  a  warehouse, 
and  such  other  buildings  as  would  be  needed 
in  the  operation  of  the  road  when  completed. 
About  100  men  were  engaged  in  this  work. 
The  plaintiff  was  employed  as  a  common  la- 
borer. It  was  a  part  of  bis  duty  to  assist 
in  unloading  from  cars  materials  to  be  used 
In  the  work  of  construction  and  machinery  to 
be  installed  In  the  shops.  On  January  31, 
1009,  the  plaintiff,  with  several  other  men 
under  the  direction  of  one  Mesnard,  a  fore- 
man, were  unloading  machinery  from  a  fur- 
niture car  standing  on  a  track  near  the  car 
shops.  Most  of  the  pieces  were  such  as  could 
be  unloaded  by  hand  with  the  aid  of  a  skid- 
way,  which  was  built  of  ties  and  other  tim- 
bers at  one  of  the  side  doors  of  the  car.  In 
some  instances  heavy  pieces  were  eased  down 
by  means  of  a  rope  passing  through  the  op- 
posite door  of  the  car  and  snubbed  to  a  rail 
In  the  track.  A  planing  machine  was  the 
last  piece  to  be  unloaded.  It  was  of  such 
size  that  it  could  not  be  taken  through  a  side 
door.  It  weighed  several  thousand  pounds. 
Another  skidway,  about  22  feet  In  length  on 
the  incline,  was  built  up  to  the  end  door  of 
the  car.  The  machine,  having  been  Jacked  up 
and  put  upon  six-inch  wooden  rollers,  was 
moved  endwise  to  the  door,  ready  to  be  bal- 
anced off  on  the  skidway.  The  men  were  di- 
rected to  ease  it  down  by  means  of  a  snub 
line.  For  this  purpose  they  used  an  inch  rope 
doubled.  One  end  was  attached  to  the  ma- 
chine. The  other,  being  passed  back,  was 
wrapped  two  or  three  times  about  a  five-inch 
gas  pipe  laid  transversely  through  the  side 
doors,  and  resting  on  two-inch  wooden  blocks 
placed  on  the  floor  against  the  facings  of  the 
doors  nearest  to  the  machine.  It  was  In- 
tended that  the  gas  pipe  should  serve  the 
purpose  of  a  windlass,  enabling  the  men  by 
aid  of  the  friction  of  the  snub  line  as  It  passed 
around  It,  to  hold  the  weight  of  the  machine, 
and  ease  it  down  along  the  skidway  on  roll- 
ers. This  device  was  adopted  under  the  di- 
rection of  one  Long,  who,  it  is  alleged,  was 
the  superintendent  of  the  defendant  and  had 
general  charge  of  the  work  at  Deer  Lodge. 
During  the  unloading  of  the  other  machinery 
Mesnard  had  special  charge.  Long  came  to 
the  car  just  at  the  time  the  men  began  to 
unload  the  machine,  and  thereafter  assumed 
charge.  He  directed  the  plaintiff  to  see  that 
the  line  was  about  the  middle  of  the  pipe, 
and  that  the  strands  did  not  run  foul  of  each 
other.  Other  men  were  ready  to  push  the 
machine  out  upon  the  skidway,  and  still  oth- 
ers were  outside  to  put  rollers  in  place. 
When  the  order  was  given  to  balance  off  the 
machine  and  let  it  go,  the  plaintiff  had  moved 
the  line  to  the  middle  of  the  pipe.  He  was 
in  a  stooping  position,  with  his  hand  upon 
the  line,  a  foot  or  18  inches  from  the  blgbt 
in  the  line  upon  the  pipe.  Other  men  were 
detailed  to  hold  back  upon  the  rope.  These 
were  lK'hlnd  plaintiff.  The  rope  moved  rap- 
i.lly.  The  plaintiff,  failing  to  let  go,  had  his 
hand  caught  in  the  bight,  with  the  result  that 


his  arm  was  broken  In  two  places.  He  was 
otherwise  bruised  and  injured. 

The  amended  complaint  contains  two 
counts,  the  same  in  all  essential  particular?, 
except  that  in  the  second  count  it  is  allegcu 
specially  that  Long  was  the  superintendent 
of  the  defendants,  and  had  been  intrusted 
with  full  power  to  direct  the  work  of  con- 
struction at  Deer  Lodge,  and  to  provide  all 
the  Instrumentalities  necessary  for  that  pur- 
pose. It  is  very  long,  and  contains  much  rep- 
etition. The  following  excerpts  are  set  out 
in  the  brief  of  counsel  for  plaintiff,  as  the 
specific  charges  of  negligence  upon  which  he 
relies:  "That  the  defendants  carelessly  and 
negligently  caused  the  planer  to  be  balanced 
over  and  down  and  upon  said  skidway  with- 
out having  any  means,  manner,  method,  or 
appliance  to  control  the  same,  and  check  its 
speed,  and  without  having  the  same  in  check 
and  under  control,  and  that  the  same  did  then 
and  there  and  because  of  the  carelessness 
and  negligence  of  defendants  in  not  having 
control  of  the  same,  and  in  not  having  pro- 
vided any  means,  manner,  method  or  appli- 
ance to  control  the  same,  or  to  check  its 
speed,  with  great  force  and  violence  run  and 
fall  down  said  skidway,  wholly  unchecked  and 
beyond  the  control  of  defendants.  *  *  • 
That  thereupon,  and  because  of  defendants 
having  negligently  allowed  said  planer  to  run 
unchecked  down  said  skidway,  and  because 
of  defendants  having  placed  the  same  on  said 
skidway  without  having  first  provided  mean.*, 
manner,  method,  or  appliance  to  check  lis 
speed,  and  without  having  the  same  in  check 
and  under  control,  the  rope  to  which  plaintiff 
was  holding  was  jerked  and  pulled  with  great 
force  before  plaintiff  was  able  to  release  his 
hold.  *  *  *  That  it  became  and  was  the 
duty  of  the  defendants  to  provide  a  snub  that 
would  check  the  said  planer  and  control  its 
speed  as  It  rolled  down  said  skidway,  in  order 
to  prevent  the  same  from  running  down  said 
skidway  with  great  force  and  violence,  ami 
causing  Injury  to  the  servants  of  defendants 
and  especially  to  this  plaintiff,  and  likewise 
it  was  the  duty  of  the  defendants  to  provide 
means,  manners,  methods,  instruments,  aud 
appliances  to  check  the  speed  of  said  planer 
and  control  its  speed  when  said  planer  was 
placed  upon  said  skidway,  and  likewise  it 
became  and  was  the  duty  of  defendants  not 
to  allow  said  planer  to  be  placed  upon  said 
skidway  to  be  lowered  from  said  car  to  the 
ground  without  having  first  provided  good 
and  sufficient  means,  manners,  methods.  In- 
struments, and  appliances  to  check  and  con- 
trol its  speed  as  it  was  being  lowered  down 
said  skidway,  and  it  became  and  was  the 
duty  of  the  defendants  not  to  allow  said 
planer  to  roll  down  said  skidway  uncontrolled 
and  unchecked,  or  with  great  force  and  vio- 
lence. *  *  *  That  the  defendants  at  the 
time  said  planer  was  lowered  down  and  uiwn 
said  skidway  did  not  and  had  not  provided 
any  manner,  means,  methods,  appliances,  or 
instruments  for  controlling  the  speed  of  said 
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planer  or  checking  the  same;  and  defendants 
did  not  and  had  not  provided  any  manner, 
means,  methods,  Instruments,  or  appliances 
for  checking  the  speed  of  said  planer  or  con- 
trolling the  same  as  It  rolled  down  said  skid- 
way;  that  said  defendants  at  tbe  time  of  the 
injury  of  plaintiff  did  not  have  said  planer  in 
check,  and  did  not  have  the  same  under  con- 
trol." The  defenses  Interposed  are  specific 
denials  of  all  the  allegations  of  the  complaint 
except  the  corporate  capacity  of  the  defend- 
ant, with  the  usual  allegations  of  contribu- 
tory negligence  and  assumption  of  risk  by 
the  plaintiff,  and  that  he  was  injured  by  the 
negligence  of  his  fellow  servants/ 

Contention  is  made  that  the  evidence  is  in- 
sufficient to  justify  the  verdict.  The  ques- 
tion was  raised  by  a  motion  for  a  directed 
yerdlct.  Counsel  discuss  in  their  brief  some- 
what the  question  whether.  Long  was  a  vice 
principal  or  was  merely  a  fellow  servant 
of  the  plaintiff.  There  is  a  conflict  in  the 
evidence  as  to  whether  he  had  charge  of  all 
the  work  at  Deer  Lodge,  or  whether  he  was 
only  the  head  carpenter,  and  had  charge  of 
that  branch  of  the  work  only.  We  think  the 
evidence  tends  to  show  that  while  he  was 
subject  to  the  orders  of  Beattle,  the  chief 
engineer,  when  the  latter  was  present,  he 
was  the  responsible  head  of  control  acting 
for  the  defendant  when  Beattle  was  absent, 
as  was  the  case  at  the  time  of  the  accident. 
He  seems  to  have  had  general  charge  of  the 
work  of  constructing  the  buildings  and  in- 
stalling the  machinery  in  the  shops.  In  the 
absence  of  Beattle,  his  voice  controlled  In 
the  hiring  and  discharging  of  men  as  well  as 
in  providing  appliances  for  the  work  as  It 
progressed;  in  other  words,  he  was  for  the 
time  being  tbe  managing  agent  for  the  de- 
fendant, charged  with  the  performance  of 
those  duties  which  appertained  exclusively 
to  it  as  master  and  could  not  be  delegated. 
Under  the  rule  heretofore  recognized  by  this 
court,  the  question  whether  an  employe  is  a 
vice  principal  or  a  mere  fellow  servant  is  to 
be  determined,  not  by  the  grade  of  service 
assigned  to  him,  but  by  the  character  of  his 
service.  The  primary  duty  of  the  master  is 
to  exercise  ordinary  care  and  diligence  to 
provide  for  his  servant  a  reasonably  safe 
place  In  which  to  work,  reasonably  compe- 
tent fellow  servants,  and  reasonably  safe 
and  suitable  appliances  and  materials  with 
which  to  do  the  work.  Longpre  v.  Big 
Blackfoot  Milling  Co.,  38  Mont.  99,  99  Pac. 
131.  A  corporation  must  of  necessity  per- 
form these  duties  through  agents,  as  may 
also  a  natural  person.  But  in  either  case 
the  employer  Is  liable  for  any  injury  to  an 
employe  resulting  from  the  negligence  of 
such  agent  in  performing  the  duties  so  in- 
trusted to  him.  When  the  employer  has  dis- 
charged these  obligations,  the  employe  as- 
sumes all '  the  risks  ordinarily  incident  to 
the  exercise  of  the  particular  employment, 
including  the  risks  due  to  the  negligence  of 


his  coemployes  or  fellow  servants,  without 
regard  to  their  grade  or  rank.  The  relations 
of  master  and  servant  were  considered  at 
length  by  the  Supreme  Court  of  the  United 
Stutes  In  Baltimore  &  Ohio  Ry.  Co.  v.  Baugh, 
149  U.  S.  3(58,  13  Sup.  Ct.  914,  37  L.  Ed. 
772,  with  the  purpose  of  ascertaining  the 
rule  by  which  the  relations  between  differ- 
ent employes  must  be  determined.  The  rule 
was  laid  down  as  above  stated ;  the  court  de- 
claring the  relations  of  the  employer  and  em- 
ploye to  be  "of  a  general  nature  and  to  be 
determined  by  tbe  general  rules  of  the  com- 
mon law."  Subsequently  it  considered  the 
same  question  in  Railroad  Co.  v.  Hambly, 
154  U.  S.  349,  14  Sup.  Ct.  983,  38  L.  Ed. 
1009.  Railroad  Co.  v.  Keegan,  1G0  U.  S.  259, 
16  Sup.  Ct.  269,  40  L.  Ed.  418,  Railroad  Co. 
v.  Peterson,  162  U.  S.  346,  16  Sup.  Ct  843,  40 
L.  Ed.  994,  and  in  Railroad  Co.  v.  Charless, 
162  U.  S.  359,  16  Sup.  Ct.  848,  40  L.  Ed.  999, 
and  approved  the  rule  declared  in  Railroad 
Co.  v.  Baugh  as  the  fixed  rule  of  decision. 
It  is  to  be  noted  that  the  superior  servant 
criterion  supposed  to  be'  declared  the  rule  of 
decision  in  Railroad  Co.  v.  Ross,  112  U.  S. 
377,  5  Sup.  Ct  184,  28  L.  Ed.  787,  Is  disap- 
nroved.  The  particular  circumstances  ap- 
pearing In  the  Ross  Case  the  court  said  jus- 
tified the  conclusion  that  the  superior  serv- 
ants— the  conductors  in  charge  of  the  trains 
which  met  in  collision,  resulting  in  injuries 
to  an  engineer  on  one  of  the  trains,  with  au- 
thority to  direct  their  movements — were  vice 
principals,  and  not  fellow  servants.  In 
Goodwell  v.  Montana  Central  Ry.  Co.,  18 
Mont.  293,  45  Pac.  210,  this  court  examined 
these  cases,  aijd  adopted  the  rule  as  an- 
nounced in  the  Baugh  Case,  and  it  has 
since  been  the  rule  of  decision  in  this  juris- 
diction. Hastings  v.  Montana  Union  Ry.  Co., 
18  Mont.  493,  46  Pac.  264 ;  Mulligan  v.  Mon- 
tana Union  Ry.  Co.,  19  Mont.  135,  47  Pac. 
795.  Under  this  rule,  Long,  being  the  re- 
sponsible agent  of  the  company  in  the  carry- 
ing forward  of  the  work  at  Deer  Lodge  and 
for  the  time  being  in  exclusive  control,  repre- 
sented the  defendant  and  was  therefore  a 
vice  principal. 

In  view  of  the  disposition  which  must  be 
made  of  this  case,  the  foregoing  discussion  is 
not  altogether  pertinent  We  have  ventured 
upon  it  because  the  trial  court  in  the  fif- 
teenth paragraph  of  the  charge  seems  to 
have  adopted  the  superior  servant  criterion, 
and  counsel  for  the  plaintiff  insist  that  a 
rule  has  never  been  definitely  declared  in 
this  state.  The  liability  of  the  defendant 
therefore,  depends  upon  whether  the  evidence 
tends  to  show  lapse  of  duty  on  the  part  of 
Long  in  failing  to  furnish  a  reasonably  safe 
appliance  to  unload  the  machinery  in  the 
particular  alleged  in  the  complaint  The 
gravamen  of  the  charge  is  that  the  appliance 
was  defective,  in  that  no  sufficient  means 
were  provided  to  hold  the  machine  in  check 
as  It  descended  the  skidway.  Under  the  rule 
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stated  above,  the  master  Is  not  bound  to 
select  the  best  appliances,  nor  t£e  safest  nor 
the  best  method  for  their  operation.  If  at 
the  time  of  Its  selection  the  particular  ap- 
pliance is  generally  used  for  the  same  pur- 
pose and  operated  in  the  same  way,  it  being 
at  the  same  time  reasonably  adapted  to  the 
purpose  in  hand,  the  master  has  fully  dis- 
charged his  duty.  Cummlngs  v.  Reins  Cop- 
per Co.,  40  Mont  599,  107  Pac.  904.  In 
Southern  R.  Co.  v.  Lewis,  110  Va.  847,  67 
S.  E.  357,  it  was. said:  "The  right  of  selec- 
tion among  reasonably  adequate  and  safe 
methods  rests  with  tbe  master.  He  is  not 
required  to  furnish  the  servant  with  the 
newest  and  best  appliances.  He  performs 
his  duty  when  he  furnishes  those  of  ordinary 
character  and  reasonable  safety,  and  the 
former  is  the  test  of  the  latter;  for,  in  re- 
gard to  tbe  style  of  tbe  implement  or  nature 
of  the  mode  of  performance  of  any  work, 
'reasonably  safe'  means  safe  according  to 
the  usages,  habits,  and  ordinary  risks  of  the 
business.  Absolute  safety  is  unattainable, 
and  employers  are  not  insurers.  They  are 
liable  for  the  consequences,  not  of  danger, 
but  of  negligence;  and  the  unbending  test  of 
negligence  in  methods,  machinery,  and  ap^ 
pliances  is  the  ordinary  usage  of  the  busi- 
ness." While  the  servant  may  assume  that 
the  master  has  performed  his  duty  fully  and 
that  he  will  not  be  exposed  to  any  hidden 
danger,  yet  he  assumes  the  risks  which  are 
open  and  obvious  to  him  when  they  arise 
from  the  nature  of  the  business  in  which  he 
Is  engaged;  for  they  are  risks  which  he  is 
hired  to  assume.  In  the  case  of  employes 
who  are  known  or  ought  to  be  known  to  the 
master  to  be  inexperienced,  the  duty  of  in- 
struction arises,  so  that  the  employe  may  un- 
derstand and  appreciate  a  given  danger, 
even  though  one  incident  to  tbe  employment 
(Hollingsworth  v.  Davis-Daly  Estates  C.  Co., 
38  Mont  144,  99  Pac.  142;  Forquer  v.  Slater 
Brick  Co.,  37  Mont.  426,  97  Pac.  843);  but 
this  is  only  another  way  of  stating  the  rule 
of  reasonable  care  not  to  expose  an  employe 
to  a  danger  of  which  he  is  not  aware. 

The  appliance  employed  by  the  defendant 
seems  to  have  been  comparatively  simple.  It 
appears  without  contradiction  that  it  was 
such  as  is  commonly  used  in  unloading  heavy 
articles;  in  fact,  it  had  in  a  modified  form 
been  used  during  the  unloading  of  other  arti- 
cles from  this  car,  and  it  seems  was  well 
adapted  to  accomplish  the  purpose  in  hand. 
So  far  as  anything  to  the  contrary  appears, 
there  were  men  enough  detailed  to  hold  back 
upon  the  rope  to  ease  the  machine  down  the 
skidway,  for  the  uncontradicted  testimony 
is  to  the  effect  that  the  men  assigned  to  that 
duty  could  easily  have  held  an  object  of  much 
greater  weight.  The  rollers  used  under  the 
machine  to  overcome  the  friction,  operated 
smoothly,  and  served  that  purpose.  The 
rope  was  strong  enough  to  hold  the  strain  to 
which  It  was  subjected,  for.  when  the  plain- 
tiff allowed  himself  to  be  caught  in  the  bight, 


the  machine  was  stopped  in  its  descent  and 
the  rope  was  cut  in  order  to  release  him. 
The  gas  pipe  also  revolved  as  it  was  intend- 
ed to  do,  and  remained  secure  in  its  place. 
There  was  therefore  no  defect  in  the  ap- 
pliance.   There  is  some  conflict  upon  the 
question  whether  Long  gave  the  command  to 
hold  back  on  the  rope,  and  to  let  the  ma- 
chine go,  or  whether  it  was  given  by  some 
one  else.   At  that  time  the  plaintiff  was  not 
In  contact  with  the  bight  of  tbe  rope.  He 
knew  that  the  purpose  was  to  let  tbe  machine 
go,  and  that,  when  this  was  done.  Its  weight 
would  come  upon  the  rope  and  put  the  wind- 
lass in  motion.    He  was  a  mature  man,  31 
years  of  age.    After  describing  how  the  ap- 
pliance was  installed,  he  related  the  particu- 
lars of  the  accident  as  follows:    "I  was 
standing  back  with  the  machine.    Mr.  Long 
hollered.   He  says,  'One  man  more  can  come 
back  and  catch  bold  of  the  rope.'    I  went 
back,  and,  when  I  got  there,  I  took  hold  of 
the  rope;  and  Mr.  Long  had  his  foot  on  the 
gas  pipe  that  way  [Illustrating],  and  he  kick- 
ed his  foot  at  the  rope.    He  told  me  to  get 
down  and  shove  that  rope  in  the  middle  of 
the  gas  pipe,  the  center  of  the  pipe,  so  that 
it  would  be  In  a  direct  line  with  the  ma- 
chinery going  out  at  the  car.   The  end  of  the 
rope  was  wrapped  around  the  gas  pipe,  and 
the  other  end  was  around  the  machinery, 
the  planer  No.  2  going  out  of  the  car,  so  that 
rope   extended  lengthwise   with   the  car. 
•   *   •   When  Mr.  Long  directed  me  to  put 
the  rope  in  the  center  of  the  gas  pipe,  as  I 
have  testified  to,  I  got  down  there  and  start- 
ed to  push  it  to  the  center,  and  I  did  that. 
I  was  working  at  it  at  the  time  he  hollered 
for  them  to  shove  the  machinery  off,  and  it 
was  Mr.  Long  who  hollered  that.    As  re- 
gards my  exact  position  at  that  time,  well. 
I  was  stooped  over,  pulling  the  rope.  I 
stooped  over  like  this,  one  knee  kind  of  like 
this  [illustrating],  and  I  was  pushing  tbe 
rope  over  in  the  center  of  the  gas  pipe;  and 
he  told  me  to  hold  this  rope  so  that  one 
strand  would  not  rub  on  top  of  tbe  other. 
I  was  looking  down  at  the  gas  pipe  and 
the  rope.   I  do  not  know  how  far  from  the 
gas  pipe  it  was  that  I  had  hold  of  the  rope, 
probably  a  foot  or  18  Inches,    I  could  not 
say  Just  exactly.   At  the  time  Mr.  Long  di- 
rected me  to  put  the  rope  in  the  center  of 
the  gas  pipe  he  was  standing  just  behind 
the  gas  pipe.  I  do  not  know  how  far  he  was 
from  me,  possibly  about  two  feet    As  re- 
gards where  he  was  standing  when  he  gave 
the  direction  to  let  the  machinery  go,  well, 
I  was  looking  at  the  gas  pipe,  and  I  could  not 
say  just  exactly  where  he  was  standing,  but 
he  was  standing  some  place  behind  me,  In- 
side of  the  car,  if  he  had  not  jumped  out 
There  is  where  he  was  when  he  put  me 
down.    *   *    *    Well,  Mr.  Long,  after  he 
called  me  to  get  back  there,  then  he  hollered 
In  front,  'Boys,  all  right,  shove  her  off,'  and 
he  hollered  for  us  to  hang  back  on  the  rope ; 
and  I  started  to  rise  to  my  feet  and  hang 
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back  on  the  rope,  and  they  had  shoved  the 
machinery  off  as  I  started  to  rise,  and  caught 
my  fingers  "there  and  jerked  me  down  under 
this  gas  pipe,  and  it  wound  my  arm  around 
the  gas  pipe  to  my  shoulder.  *  *  *  The 
time  when  I  took  hold  of  the  gas  pipe  was 
when  Mr.  Long  told  me— I  did  not  take  hold 
of  the  gas  pipe.  I  took  hold  of  the  rope. 
The  time  when  I  took  hold  of  the  rope  at 
the  gas  pipe  was  when  Mr.  Long  told  me 
to.  He  told  me  to  straighten  out  the  rope 
on  the  gas  pipe.  Then  he  hollered,  'Boys, 
all  right,  shove  her  off.'  Just  before  I  took 
hold  of  the  rope,  it  was  still.  It  had  not  yet 
moved.  It  was  still  when  I  took  hold  of  it, 
and  they  had  not  at  that  time  started  the 
planer,  down  the  skid  way.  *  *  *  As  re- 
gards the  words  that  Long  told  me  or  said 
to  me  when  I  got  down  to  take  hold  of  this 
rope,  well,  Mr.  Long  told  me  to  get  down 
and  put  this  rope  on  the  middle,  the  center 
of  the  gas  pipe,  and  so  that  the  rope,  one 
strand  would  not  roll  on  top  of  the  other, 
and  keep  it  in  the  direct  line  of  the  machine, 
and  that  was  Just  at  the  instant  they  start- 
ed to  move  it,  pinch  the  planer  off,  when  the 
rope  started  to  move.  At  that  time  my 
hands  were  possibly  about  12  or  18  inches 
from  the  bight  of  the  snub,  when  I  started 
to  rise  up.  I  did  not  (?)  know  that,  if  my 
fingers  got  into  the  bight  of  the  snub,  they 
would  be  hurt.  I  certainly  did  realize  the 
fact  that  the  snub  would  hurt  my  fingers  if 
they  got  caught  in  it  *  *  *  As  regards 
the  purpose  of  this  rope  around  the  planer, 
and  the  snub,  the  idea  of  using  it  at  all, 
well,  I  suppose  it  was  to  check  the  machin- 
ery, to  let  it  go  down  slow.  When  it  would 
go  down  the  Incline,  it  would  run  fast  I 
knew  that  at  that  time.  And  at  the  moment 
it  went  over  onto  the  skidway  the  rope  would 
have  to  tighten  quick  on  these  rollers.  I 
knew  that  at  the  time  I  was  there  on  the 
car  helping.  I  say  I  was  kneeling  down 
behind  the  gas  pipe  at  the  snub.  I  stooped 
over.  I  "was  looking  down  at  the  gas  pipe 
and  the  rope." 

This  account  not  being  substantially  con- 
tradicted by  any  w'tness.  taken  at  its  full 
value,  tends  to  show,  not  that  Long  was 
negligent  in  failing  to  provide  a  reasonably 
safe  appliance,  but  that,  if  he  was  guilty  of 
negligence  in  any  respect,  it  consisted  in  or- 
dering the  machine  to  be  started  without  al- 
lowing plaintiff  time  to  get  out  of  reach  of 
danger.  Even  so,  the  plaintiff's  hands  were 
free  from  the  bight  of  the  rope  at  that  time, 
and  he  could  have  saved  himself  by  simply 
letting  go  when  the  order  was  given.  He 
knew  that  the  rope  would  be  drawn  tight  as 
soon  as  the  weight  came  upon  It  and  that 
It  would  at  once  begin  to  move.  The  court 
instructed  the  Jury  that  in  order  to  hold  de- 
fendant liable,  they  must  find  two  facts: 
(1)  "That  the  appliance  or  apparatus  used 
was  Jn  fact  not  a  reasonably  safe  and  suit- 


able appliance  for  the  lowering  of  said  plan- 
er; (2)  that  the  defendant  or  the  witness 
Long  knew,  or  acting  as  an  ordinarily  pru- 
dent person  would  act  under  the  circum- 
stances ought  to  have  known,  that  the  said 
apparatus  or  appliance  was  not  reasonably 
safe  and  sufficient  for  the  purpose  of  lower- 
ing said  planer."  We  quote  this  portion  of 
the  charge  in  connection  with  the  testimony 
set  forth  above  to  show  clearly  the  theory 
which  both  the  court  and  counsel  for  plain- 
tiff entertained  of  the  issue  presented  by  the 
pleadings;  and,  in  the  light  of  the  testi- 
mony, it  ia  made  apparent  that,  whatever 
may  have  been  the  proximate  cause  of  plain- 
tiff's hurt,  it  was  not  brought  about  by  any 
defect  in  the  appliance  with  which  he  and 
his  associates  were  at  work.  The  order  of 
Long  may  have  been  premature,  but  this  Is 
not  alleged  as  negligence,  and  is  not  within 
the  issues;  so  that  there  is  such  a  divergence 
between  the  issues  tendered  by  the  complaint 
and  the  evidence  that  it  cannot  be  said  that 
plaintiff  has  proved  in  substance  the  cause 
of  action  alleged.  Hence  the  conclusion  is 
Inevitable  that  the  verdict  is  not  justified  by 
the  evidence.  Forsell  v.  Pittsburgh  &  Mont 
Co.,  38  Mont.  403,  100  Pac.  218;  Flaherty  v. 
Butte  Electric  Ry.  Co..  40  Mont  454.  107  Pac. 
416;  Bracey  v.  Northwestern  Improvement 
Co.,  41  Mont.  338,  100  Pac.  706. 

The  plaintiff  had  full  opportunity  to  In- 
troduce all  of  his  evidence  In  support  of  the 
cause  of  action  alleged,  but  failed  to  make 
a  cause  to  go  to  the  Jury.  The  evidence  in- 
troduced by  the  defendant  did  not  strengthen 
or  supplement  his  proof  hi  any  way.  Under 
these  circumstances,  the  court  will  not  di- 
rect a  new  trial,  but  make  such  an  order  as 
will  finally  dispose  of  the  case.  State  ex 
rel.  La  France  Copper  Co.  v.  District  Court 
40  Mont.  206,  105  Pac.  721. 

The  judgment  and  order  are  reversed,  with 
direction  to  the  district  court  to  enter  Judg- 
ment for  the  defendant 

Reversed  and  remanded. 

SMITH  and  HOLLOW  AT,  JJ.,  concur. 


EISENBERG  v.  GOLDSMITH. 
(Supreme  Court  of  Montana.    Feb.  23,  1911.) 

L  Tbcbts  (§  76*)  —  "Resulting  Tbust"  — 

Requisites. 

Rev.  Codes,  §  4538,  providing  that,  when  a 
transfer  of  real  property  is  made  to  one  person 
and  the  consideration  is  paid  by  or  for  another, 
a  truat  results  in  favor  of  the  latter,  is  but  de- 
claratory of  the  common  law,  and,  in  order  thai 
a  trust  shall  result,  the  money  paid  must  be 
the  money  of  the  person  who  claims  the  benefit 
of  the  trust,  though  it  is  immaterial  whether 
the  payment  is  made  by  him  personally  or  for 
him  by  another. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §  108;  Dec.  Dig.  §  76.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6188-S192.] 
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2.  Tbusts  (§  77*) — Resuming  Tbust— Pur- 
chase Pbice  of  Pbopebty— Payment. 

Where  decedent,  at  a  time  when  he  bad 
no  money  of  plaintiff  in  his  possession,  pur- 
chased a  mine  with  his  own  money  and  did  not 
at  any  time  advise  plaintiff  that  he  was  about 
to  purchase  the  same,  under  hia  option  or 
otherwise,  and  at  no  time  called  on  plaintiff 
to  contribute  any  part  of  the  purchase  price, 
plaintiff  was  not  entitled  to  enforce  a  resulting 
trust  of  a  portion  of  the  property  by  reason  of 
a  contract  between  plaintiff  and  decedent  that, 
on  payment  of  one-eighth  of  the  cost  of  operat- 
ing the  property,  decedent  would  transfer  to 
plaintiff  an  undivided  one-eighth  interest  in  the 
mining  lease  and  option  bond. 

I  Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  §  109;  Dec.  Dig.  g  77.*] 

3.  Tbusts  (§  89*)— Resulting  Tbusts— Evi- 
dence. 

In  a  suit  to  enforce  a  resulting  trust,  the 
burden  is  on  plaintiff  to  establish  the  existence 
of  the  trust  by  clear,  full,  and  satisfactory  evi- 
dence of  facts  sufficient  to  take  the  case  out  of 
the  realm  of  conjecture  or  speculation,  especial- 
ly where  there  has  been  great  delay  in  asserting 
the  claim. 

TEd.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  §§  134-137 ;  Dec.  Dig.  §  89.*] 

4.  Tbusts  (§  77*)— Resulting  Tbusts— Cbe- 
ation— Time. 

Where  a  trust  results  from  the  purchase 
of  property  with  the  money  of  another,  it  must 
arise,  if  at  all,  at  the  time  the  money  is  paid. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §  109;   Dec.  Dig.  §  77.*] 

5.  Tbusts  (§  89*)— Resulting  Trusts— Pur- 
chase of  Pbopebty  —  Loan  of  Pubchase 
Pbice. 

In  a  suit  to  establish  a  resulting  trust  of  a 
one-eighth  interest  in  a  mine,  purchased  by  de- 
cedent, evidence  h<ld  insufficient  to  show  that 
at  the  time  of  the  purchase  decedent  loaned 
plaintiff  an  amount  equal  to  one-eighth  of  the 
price  with  which  to  pay  for  plaintiffs  alleged 
interest 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §§  134-137;  Dec.  Dig.  §  89.*] 

6.  Tbusts  (§  91*)— Resulting  Tbusts— What 
Constitutes— "Constructive  Tbust." 

A  "constructive  trust"  is  one  created  by 
operation  of  law  arising  independent  of  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent, 
Dig.  §  139;  Dec.  Dig.  §  91.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1476-1479;  vol.  8,  p.  7014.] 

7.  Tbusts  (§  102*)— Constbuctive  Trust— 
Pubchase  of  Mine— ^Fiduciary  Relation. 

Decedent,  having  a  lease  and  option  to 
purchase  a  mining  claim,  contracted  with  plain- 
tiff that  he  should  have  a  one-fourth  interest  in 
the  mining  operations  and  the  lease.  The  op- 
tion having  been  extended,  decedent's  contract 
with  plaintiff  was  modified  so  as  to  provide 
that  decedent  would  advance  to  plaintiff  money 
sufficient  to  pay  one-eighth  of  the  cost  of  op- 
crating  the  property,  and  that,  when  decedent 
was  fully  reimbursed  for  all  the  moneys  ad- 
vanced to  plaintiff  either  from  the  profits  of  the 
mining  operations  or  profits  arising  from  any 
purchases  made  under  the  option  or  by  direct 
payment,  then  decedent  would  transfer  to  plain- 
tiff an  undivided  one-eighth  interest  in  the  lease 
and  option;  and  if  no  moneys  were  realized 
from  the  operations,  etc..  then  the  money  ad- 
vanced should  be  treated  as  loans,  and  that 
plaintiff  should  have  no  interest  in  the  lease  or 
options,  but  that  decedent  should  be  under  no 
obligation  to  advance  to  plaintiff  any  part  of 
the  purchase  price  mentioned  in  the  leases  or 


options,  but  only  agreed  to  advance  one-eighth 
of  all  expense  required  to  keep  alive  the  leases 
and  options  and  prosecute  the  mining  work. 
Ucld,  that  no  fiduciary  relation  existed  between 
plaintiff  and  decedent,  and  hence,  on  decedent 
purchasing  the  property  in  the  exercise  of  his 
option,  he  would  not  be  held  a  constructive 
trustee  of  one-eighth  of  the  property  for  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §  153;  Dec.  Dig.  §  102.*] 

Appeal  from  District  Court,  Silver  Bow 
County ;  John  B.  McCleman,  Judge. 

Suit  by  Maurice  Elsenberg  against  A.  W. 
Goldsmith,  as  executor  of  the  last  will  of  II. 
L.  Frank,  deceased.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

Chas.  R.  Leonard.  Gunn  &  Hall,  L.  O.  Ev- 
ans, and  C.  F.  Kelley,  for  appellant.  Walsh 
&  Nolan,  for  respondent. 

HOLLO  WAY,  J.  On  October  31,  1899,  H. 
L.  Frank  obtained  a  lease  and  bond  for  one 
year  from  James  A.  Murray  and  John  C 
Carroll  upon  the  East  Gem  quartz  lode  min- 
ing claim,  in  Silver  Bow  county.  Under 
the  terms  of  the  lease,  Frank  was  let  into 
possession  of  the  property  and  permitted  to 
carry  on  mining  operations  upon  the  pay- 
ment of  a  royalty  of  25  per  cent,  of  the 
value  of  the  ores  extracted.  Under  the  terms 
of  the  bond,  Frank  was  given  an  option  to 
purchase  the  property  at  any  time  during 
the  year  upon  the  payment  of  $50,000,  one- 
half  to  Murray  and  one-half  to  Carroll. 
Frank  took  possession  of  the  property  and 
commenced  active  mining  operations,  and 
some  time  during  the  year  he  and  Eisenberg 
entered  Into  an  agreement  by  which  Eisen- 
berg obtained  a  one-fourth  interest  in  the 
mining  operations.  By  some  arrangement 
Frank  secured  an  extension  of  the  lease  and 
bond,  from  October  30,  1900,  to  May  1,  1901, 
at  least.  On  December  22,  1900,  Frank  and 
Elsenberg  modified  their  previous  agreement 
and  reduced  their  contract  to  writing.  This 
contract  recites  that  Frank  had  a  lease  and 
bond  upon  the  East  Gem  claim,  and  a  lease 
and  bond  upon  other  property  which  does  not 
enter  into  this  controversy  at  all;  that  he 
has  theretofore  advanced  certain  money  for 
Eisenberg,  and  will  thereafter  advance  for 
Eisenberg  moneys  sufficient  to  pay  one-eighth 
of  the  cost  of  operating  the  property.  The 
contracting  parts  of  the  agreement  are:  (1) 
That  when  Frank  is  fully  reimbursed  for  all 
moneys  advanced  to  Eisenberg,  either  from 

(a)  the  profits  of  the  mining  operations,  or 

(b)  profits  arising  from  "any  purchases  made 
thereunder,"  or  (c)  the  direct  payment  by 
Eisenberg,  then  Frank  will  transfer,  assign, 
and  set  over  to  Eisenberg  an  undivided  one- 
eighth  interest  in  and  to  the  lease  and  bond. 
(2)  If  no  money  should  be  realized  from  the 
operations  of  the  lease  and  bond  or  from 
any  purchases  made  thereunder,  then  all 
moneys  advanced  by  Frank  to  Elsenberg  are 
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to  be  treated  as  loans.  (3)  Eisenberg  shall 
have  "no  Interest  In  and  to  said  leases  and 
bonds  until  repayment  of  said  money  is  made 
in  the  manner  hereinbefore  specified."  (4) 
"It  is  further  understood  and  agreed  that 
the  party  of  the  first  part  [Frank]  is  under 
no  obligation  to  advance  for  the  party  of 
the  second  .part  [Eisenberg]  any  part  of  the 
purchase  price  mentioned  in  said  leases  and 
bonds,  but  that  he  only  agrees  to  advance 
for  the  party  of  the  second  part  one-eighth 
(%)  of  all  the  expense  which  may  be  requir- 
ed to  keep  alive  the  said  leases  and  bonds 
and  prosecute  the  mining  work  thereunder." 
On  February  7,  1900,  Eisenberg  paid  to 
Frank  $500;  on  August  20  of  the  same,  year, 
a  like  amount ;  and  on  May  6,  1901,  a  like 
amount  On  April  30,  1901,  Frank  purchas- 
ed from  Murray  one-half  of  Murray's  one- 
half  Interest  in  the  East  Gem  claim,  paying 
therefor  $12,500,  and  received  a  deed  on  Au- 
gust 1,  1901.  On  October  30th  Frank  pur- 
chased Carroll's  one-half  interest  for  $23,000. 
During  1900,  1901,  and  the-  greater  portion 
of  1902,  active  mining  operations  were  car- 
ried on.  About  September,  1902,  the  opera- 
tions were  practically  suspended,  and  only  a 
sufficient  number  of  men  to  keep  the  water 
from  the  mine  and  do  some  repairing  was 
employed,  and  later  these  men  were  relieved 
and  a  watchman  for  the  property  only  em- 
ployed. On  January  19,  1905,  Frank  wrote  to 
Eisenberg,  who  was  then  in  the  east,  and 
with  the  letter  transmitted  a  statement  of 
account  Showing  that  Eisenberg  owed  him 
$11,746.63.  With  reference  to  the  account 
Frank  wrote:  "Am  Inclosing  you  statement 
of  your  indebtedness  to  me,  amounting  to 
$11,746.63,  for  money  advanced  by  me  to  you 
under  the  Gem  lease.  *  *  *  This  covers 
the  expense  work  chargeable  to  an  eighth 
interest  in  the  lease  per  our  agreement,  and, 
as  no  profit  was  realized  by  the  operation 
and  your  interest  in  the  property  failed,  the 
amount  advanced  by  me  became,  under  the 
terms  of  the  agreement,  simply  a  loan  for 
which  I  now  ask  reimbursement"  On  No- 
vember 15, 1905,  Frank  entered  into  an  agree- 
ment for  the  sale  of  the  East  Gem  claim  to 
Joseph  A.  Coram,  for  $112,500.  On  Decem- 
ber 20, 1905,  this  suit  was  commenced  to  have 
Frank  declared  a  trustee  of  an  undivided 
one-elgbth  interest  in  the  property  for  the 
use  and  benefit  of  Eisenberg,  and  for  an  ac- 
counting of  the  proceeds  of  the  mining  oper- 
ates. Some  time  after  the  suit  was  com- 
menced, Frank  died,  and  the  executor  of  his 
will  was  substituted  as  defendant  in  his 
stead.  The  cause  was  tried  to  the  court 
without  a  Jury,  findings  of  fact  and  conclu- 
sions of  law  were  made  in  favor  of  plaintiff's 
contention,  and  a  decree  rendered  and  enter- 
ed adjudging  defendant  to  be  a  trustee  for 
the  plaintiff  of  an  undivided  one-eighth  in- 
terest In  the  property,  and  ordering  an  ac- 
counting. From  the  judgment  and  an  order 
denying  a  new  trial,  this  defendant  has  ap- 
pealed. 

There  is  not  any  contention  made  that 


this  is  a  suit  upon  the  contract  between 
Frank  and  Eisenberg  dated  December  22, 
1900.  From  the  findings  made  it  appears 
that  the  trial  court  treated  it  as  a  suit  to 
enforce  a  resulting  trust  In  their  brief 
counsel  for  plaintiff  say,  however,  that  the 
theory  upon  which  tbe  complainj:  proceeds  is 
that  a  constructive  trust  was  created  in  fa- 
vor of  Eisenberg,  and  that  the  suit  is  to  en- 
force that  trust.  However,  as  this  is  a  suit 
in  equity  and  is  now  before  us  for  determi- 
nation, it  is  not  very  material  which  of  these 
two  views  be  held  to  be  the  correct  one ;  for 
If  the  evidence  shows  clearly  a  resulting 
trust  in  favor  of  plaintiff,  and  it  was  neces- 
sary to  sustain  the  decree  for  us  to  do  so,  we 
would  treat  the  complaint  as  amended  to 
meet  the  proof. 

1.  Does  the  evidence  show  a  resulting 
trust  in  favor  of  plaintiff?  We  think  not. 
The  record  of  the  transactions  between 
Frank  and  Eisenberg  with  relation  to  this 
property  is  a  medley  of  contradictions.  The 
contract  between  them  specifically  provides 
that  Frank  should  not  be  under  any  obliga- 
tion to  advance  for  Eisenberg  any  part  of 
the  purchase  price,  and  there  is  not  any  di- 
rect evidence  that  he  did  so.  However,  there 
is  correspondence,  in  the  record,  which  passed 
between  them,  and  evidence  of  a  course  of 
conduct  on  Frank's  part,  inconsistent  with 
any  other  theory  than  that  Frank  recognized 
that  Eisenberg  bad  some  sort  of  interest  in 
the  operations  of  the  property  up  to  Janu- 
ary, 1905.  Section  4538  of  the  Revised  Codes 
provides  as  follows:  "When  a  transfer  of 
real  property  is  made  to  one  person,  and  the 
consideration  thereof  is  paid  by  or  for  an- 
other, a  trust  is  presumed  to  result  in  favor 
of  the  person  by  or  for  whom  such  payment 
is  made."  This  was  section  i3l2  of  the  Civ- 
il Code  of  1895,  and  was  considered  by  this 
court  in  Lynch  v.  Herrig,  32  Mont  267,  80 
Pac.  240,  and  some  questions  pertinent  to 
this  inquiry  were  deterndned:  (1)  That  the 
statute  above  "is  but  declaratory  of  the  com- 
mon "law."  (2)  "That,  in  order  to  raise  a 
resulting  trust  the  payment  of  the  money  as 
the  consideration  for  the  purchase  of  the 
property  must  be  made  at  the  time  or  before 
the  legal  title  to  the  property  passes  to  the 
party  to  be  charged  in  the  trust  capacity, 
and  that  any  moneys  paid  or  contracts  or 
agreements  made  thereafter  are  not  suffi- 
cient to  raise  a  resulting  trust"  (3)  "The 
statute  of  frauds  has  nothing  to  do  with  the 
case."  (4)  "This  resulting  trust  does  not 
arise  from,  or  depend  on,  a  contract  or  agree- 
ment between  the  parties.  It  is  independ- 
ent of  any  contract  and  arises  by  operation 
of  law  from  the  fact  that  the  consideration 
for  the  purchase  of  the  property  was  paid  by 
one  person,  and  the  title  to  the  property  pur- 
chased, taken  in  the  name  of  another."  (5) 
"While  the  agreements  or  contracts  between 
parties  do  not  of  themselves  form  the  basis 
of  any  relief  as  to  the  trust,  they  may  be  im- 
portant for  consideration  In  assisting  to  es- 
tablish the  fact  of  the  ownership  of  the  mon- 
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ey  and  how  it  was  Invested."  But  the  one 
fundamental  idea  running  through  the  stat- 
ute is  that  the  money  paid  was  in  fact  the 
money  of  the  person  who  claims  the  exist- 
ence and  benefit  of  the  trust  It  is  imma- 
terial whether  the  payment  was  made  by 
him  personally  or  for  him  by  another;  but 
in  either  instance  the  payment  must  have 
been  made  with  his  money. 

Tested  by  these  rules,  the  evidence  fails 
altogether  to  show  a  resulting  trust  Frank 
purchased  the  property  from  Murray  and 
Carroll  and  paid  for  it  Eisenberg  did  not 
pay  any  part  of  the  purchase  price  himself. 
In  fact,  he  alleges  in  his.  complaint :  "That 
defendant  never  at  any  time  advised  the 
plaintiff  that  he  was  about  to  purchase  the 
said  claim  under  the  said  lease  and  bond, 
or  otherwise,  and  never  at  any  time  called 
upon  the  plaintiff  to  contribute  his  share  of 
the  purchase  price  of  the  same,  but  com- 
pleted the  purchase  without  consulting  the 
plaintiff."  From  this  we  are  fully  justified 
in  saying  that  Eisenberg  did  not  even  know 
that  the  property  had  been  purchased  until 
some  considerable  time  after  the  purchases 
were  made.  Frank  did  not  have  in  his  pos- 
session any  money  belonging  to  Eisenberg, 
and  was  not  furnished  any  money  to  make 
the  purchase  by  Eisenberg  or  by  any  one 
for  him. 

Plaintiff  Insists  that,  while  primarily  his 
suit  was  not  prosecuted  upon  the  theory  of 
a  resulting  trust,  the  evidence  is  sufficient  to 
sustain  it  upon  that  theory,  and  in  support 
of  this,  urges  the  rule  that,  "where  the  pur- 
chase money  was  in  fact  paid  by  the  grantee, 
but  merely  as  a  loan  to  the  person  seeking 
to  enforce  the  resulting  trust,  who  was  lia- 
ble to  the  grantee  for  the  repayment  of  the 
money  so  advanced,  *  *  •  this  is  treat- 
ed as  a  constructive  payment  by  the  plain- 
tiff, and  is  sufficient  to  create  a  resulting 
trust  in  his  favor."  15  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  1147.  It  is  Insisted  that.  In 
making  payments  for  this  property,  Frank 
advanced  one-eighth  of  the  purchase  price  as 
a  loan  to  Eisenberg;  and,  If  this  be  true, 
then  Frank  held  the  title  to  the  property, 
to  the  extent  of  a  one-eighth  interest  as 
trustee  of  a  resulting  trust  in  favor  of  Elsen- 
Lerg.  As  In  every  instance  where  one  person 
asserts  a  claim  to  an  estate  In  opposition  to 
the  written  title,  so  in  this  one,  must  he  as- 
sume and  maintain  the  burden  of  proof,  and 
the  evidence  in  support  of  his  claim  must 
be  clear,  full,  and  satisfactory;  that  is  to 
say,  there  must  be  sufficient  positive  facts 
proven  to  take  the  case  out  of  the  realm  of 
conjecture  or  speculation,  and  this  is  es- 
pecially true  where  there  has  been  great  de- 
lay In  asserting  the  claim.  Green  v.  Die- 
trich, 114  111.  636,  3  N.  E.  800;  Lehman  v. 
Lewis.  62  Ala.  129;  Donaghe  v.  Tarns,  81 
Va.  132;  Dudley  v.  Bachelder,  53  Me.  403: 
Laughlin  v.  Mitchell  (C.  C.)  14  Fed.  382;  Mil- 
lard v.  Hathaway,  27  Cal.  119;  Parker  v. 
Snyder,  31  N.  J.  Eq.  164 ;  Cushing  v.  Heus- 
ton,  63  Wash.  379,  102  Pac.  29. 


If  Frank  loaned  to  Eisenberg  one-eighth  of 
the  purchase  price,  he  did  so  at  the  time  the 
purchases  were  made  or  prior  thereto;  for 
it  Is  a  cardinal  rule  relating  to  resulting 
trusts  that  "the  trust  results  from  the  orig- 
inal transaction  at  the  time  it  takes  place, 
and  at  no  other  time ;  and  it  is  founded  on 
the  actual  payment  of  money  and  on  no  oth- 
er ground."  Botsford  v.  Burr,  2  Johns,  Ch. 
415;  Woodside  v.  Hewel.  109  Cal.  481,  42 
Pac.  152;  Levy  v.  Kylaud  (Nev.)  109  Pac. 
905.  But  the  evidence  in  this  record  demon- 
strates that  Eisenberg  did  not  know  of  the 
purchases  made  until  some  time  after  they 
were  made;  that  he  had  not  previously  ar- 
ranged with  Frank  to  borrow  money  to  pur- 
chase the  property,  and,  so  far  as  this  rec- 
ord discloses,  he  did  not  Intend  to  purchase 
or  assist  in  purchasing  the  property  at  the 
time  the  purchases  were  made.  Frank  could 
not  loan  money  to  Eisenberg  and  thereby 
make  Eisenberg  his  debtor  without  Eisen- 
berg's  consent,  and  it  will  not  be  presumed 
that  he  intended  or  attempted  to  do  so. 
Frederick  v.  Haas,  5  Nev.  389.  If  Frank  ad- 
vanced one-eighth  of  the  purchase  price  as 
a  loan  to  Eisenberg,  it  follows  that  Eisenberg 
immediately  became  indebted  to  Frank  for 
that  amount — Indebted  in  the  sense  that 
Frank  could  enforce  repayment  by  an  action 
at  law.  Let  us  suppose  that  immediately  aft- 
er making  payment  of  the  purchase  price 
Frank  had  commenced  an  action  against  Eis- 
enberg to  enforce  repayment  of  one-eighth  of 
the  purchase  price.  Upon  what  theory  could 
he  have  urged  his  action?  Eisenberg  did  not 
authorize  him  to  advance  money  to  purchase 
the  property  and  might  have  successfully  de- 
fended upon  that  theory  alone.  To  consti- 
tute a  loan,  there  must  of  necessity  be  a  bor- 
rower and  a  lender,  and  the  transaction 
must  have  every  element  of  a  contract  Rev. 
Codes,  §  5206.  But  Frank  did  not  agree  to 
loan  Eisenberg  one-eighth  of  the  purchase 
price,  and  Eisenberg  did  not  ask  for  such  a 
loan.  There  was  not  any  meeting  of  minds, 
and  therefore  not  a  contract.  It  will  not  do 
to  say  that  Frank  advanced  the  money  for 
Eisenberg,  the  tender  of  the  loan  to  be  there- 
after accepted  by  Eisenberg  if  he  elected  to 
accept,  for,  as  we  have  already  said,  the  law 
requires  that,  to  constitute  a  resulting  trust, 
the  money  must  have  been  Eisenberg's  at  the 
time  of  the  purchases — the  loan,  if  any,  must 
have  been  complete  at  that  time.  If  Frank 
Intended  that  one-eighth  of  the  purchase 
price  should  constitute  a  loan  to  Eisen- 
berg, there  should  be  some  evidence  of  that 
intention,  and  there  is  not  any.  There  was 
not  any  charge  made  to  Eisenberg  upon 
Frank's  books,  and  In  the  statement  of  ac- 
count which  Frank  rendered  to  Eisenberg  in 
January,  1905,  there  is  not  any  charge  for 
any  portion  of  the  purchase  price,  but  only  a 
charge  for  one-eighth  of  the  operating  ex- 
penses. 

These  suggestions  are  offered  to  show  that 
while  Eisenberg  had  the  burden  of  showing 
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that  one-eighth  of  the  purchase  price  was 
paid  with  money  loaned  to  him  by  Frank, 
the  evidence  in  this  record  is  not  only  not 
clear  and  convincing,  but  is  not  entitled  to 
any  serioas  consideration.  If  plaintiff  had 
relied  exclusively  upon  a  resulting  trust,  he 
would  have  failed  signally. 

2.  Is  the  evidence  sufficient  .to  show  a  con- 
structive trust  created  in  favor  of  Eisenberg? 
Section  4537,  Rev.  Codes,  provides:  "No 
trust  in  relation  to  real  property  is  valid  un- 
less created  or  declared:  (1)  By  a  written 
instrument,  subscribed  by  the  trustee,  or  by 
his  agent  thereto  authorized  in  writing;  (2) 
by  the  instrument  under  which  the  trustee 
claims  the  estate  affected;  or  (3)  by  opera- 
tion of  law." 

A  constructive  trust  Is  one  created  by  op- 
eration of  law.  There  Is  not  any  question  of 
contract  Involved.  In  Pomeroy's  Equity  Ju- 
risprudence, i  1044,  it  is  well  said:  "Con- 
structive trusts  include  all  those  instances  in 
which  a  trust  is  raised  by  the  doctrines  of 
equity  for  the  purpose  of  working  out  justice 
in  the  most  efficient  manner,  where  there 
is  no  intention  of  the  parties  to  create  such 
a  relation,  and  in  most  cases  contrary  to  the 
intention  of  the  one  holding  the  legal  title, 
and  where  there  is  no  express  or  implied, 
written  or  verbal,  declaration  of  the  trust. 
They  arise  when  the  legal  title  to  property 
is  obtained  by  a  person  in  violation,  express 
or  implied,  of  some  duty  owed  to  the  one 
who  Is  equitably  entitled,  and  when  the  prop- 
erty thus  obtained  is  held  in  hostility  to  his 
beneficial  rights  of  ownership."  "The  basis 
of  a  constructive  trust  Is  fraud,  actual  or 
constructive."  15  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  1185 ;  Kayser  v.  Maugham,  8  Colo.  232, 
6  Pac.  803;  Sanguinettl  v.  Rossen,  12  Cal. 
App.  623,  107  Pac.  560. 

The  contention  here  made  Is  that,  when 
Frank  purchased  the  property  outright  from 
Murray  and  Carroll,  he  thereby  secured  title 
adverse  to  that  of  Eisenberg  which  should 
inure  to  the  benefit  of  both  Eisenberg  and 
Frauk,  by  reason  of  the  fiduciary  relation- 
ship existing  at  the  time  the  purchases  were 
made;  and  it  is  insisted  that  the  relation- 
ship of  trust  and  confidence  arose  from  the 
fact"  that  Eisenberg  and  Frank  were  mining 
partners  in  the  operations  of  the  East  Gem 
claim.  A  mining  partnership  is  defined  by 
section  5535  of  the  Revised  Codes  as  follows: 
"A  mining  partnership  exists  when  two  or 
more  persons  who  own  or  acquire  a  mining 
claim  for  the  purpose  of  working  It  and 
extracting  the  mineral  therefrom,  actually 
engage  in  working  the  same."  Section  5536 
provides:  "An  express  agreement  to  become 
partners  or  td  share  the  profits  and  losses 
of  mining,  is  not  necessary  to  the  formation 
and  existence  of  a  mining  partnership.  The 
relation  arises  from  the  ownership  of  shares 
or  interests  in  the  mine  and  working  the 
same  for  the  purpose  of  extracting  the  min- 
erals therefrom." 

Viewed  in  the  light  most  favorable  to  Ei- 
senberg, the  writing  of  December  22,  1900, 


is  a  contract  for  an  interest  in  the  lease  and 
bond  on  the  East  Gem  claim.  It  does  not 
convey  any  present  interest.  This  it  declares 
in  express  terms;  but  it  gave  him  the  right 
to  acquire  an  interest  upon  the  happening 
of  a  contingency,  viz.,  the  repayment  to  Frank 
of  all  of  one-eighth  of  the  expenses  of  oper- 
ations under  the  lease.  In  other  words,  the 
reimbursement  of  Frank  was  a  condition 
precedent  to  Eisenberg's  obtaining  any  inter- 
est in  the  lease  and  bond;  and,  since  repay- 
ment to  Frank  was  not  made  prior  to  the 
purchases,  Eisenberg  did  not  have  any  share 
or  interest  in  the  claim  at  or  prior  to  the 
time  the  purchases  were  made,  and  one  of 
the  essential  elements  of  a  mining  partner- 
ship was  lacking.  Anaconda  Copper  Mln. 
Co.  v.  Butte  &  Boston  Mln.  Co.,  17  Mont 
519,  43  Pac.  924.  The  only  Interest  which 
Frank  had  In  the  property  prior  to  the  pur- 
chases was  evidenced  by  the  lease  and  bond, 
and  that  Eisenberg  did  not  have  any  interest 
whatever  is  clearly  evidenced  by  the  con- 
tract for  it  recites  that  he  shall  have  no 
Interest  in  and  to  said  leases  and  bonds 
until  repayment  shall  be  made  to  Frank  of 
all  moneys  advanced  by  him  to  Eisenberg. 
There  is  no  evidence  that  this  provision  of 
the  contract  was  ever  modified,  and  any  dec- 
laration made  -by  Frank  must  be  construed 
with  reference  to  this  provision  of  the  con- 
tract and  not  as  tending  to  contradict  it 

But  it  Is  not  very  material  whether  Frank 
and  Eisenberg  were  trading  partners,  ten- 
ants in  common,  mining  partners,  or  just 
what  their  actual  relationship  was  in  the 
mining  operations.  It  is  quite  apparent  that 
they  had  some  sort  of  common  interest  Was 
It  such  a  common  Interest  as  presupposed  a 
relationship  of  trust  and  confidence  which 
in  equity  precluded  Frank  from  purchasing 
an  adverse  outstanding  title  in  his  own  name 
and  for  his  exclusive  use  and  benefit?  In 
the  absence  of  any  agreement  to  the  con- 
trary, it  may  be  said  to  be  a  general  rule 
that  the  relationship  of  general  partners  is 
such  that,  If  one  partner  purchases  an  ad- 
verse Interest  in  firm  property  or  renews  in 
his  own  name  a  lease  upon  the  premises  in 
or  upon  which  the  firm  transacts  its  busi- 
ness, he  will  be  held  to  be  a  trustee  ex  male- 
flclo  for  the  firm  to  the  extent  of  the  In- 
terest so  acquired.  1  Perry  on  Trusts,  §  206; 
22  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  117;  30 
Cyc.  458.  The  American  authorities  are  cited 
at  length  in  these  texts  and  are  too  numerous 
for  further  reference  here.  This  rule  has 
prevailed  In  England  for  more  than  a  cen- 
tury. Featherstdnehaugh  v.  Fenwlck,  17  Ves. 
Jr.  298.  The  same  rule  applies  to  cotenants 
(Harras  v.  Harras  [Wash.]  110  Pac.  1085; 
17  Am.  &  Eng.  Ency.  Law,  674;  Barnes  v. 
Boardman,  152  Mass.  391,  25  N.  E.  623,  9 
L.  R.  A.  571),  and  probably  also  to  mining 
partners  (Setteinbre  v.  Putnam,  30  Cal.  490; 
Continental  Divide  M.  I.  Co.  v.  Bliley,  23 
Colo.  160,  46  Pac.  633;  27  Cyc.  760).  We 
do  not  think  that  Bissell  v.  Foss,  114  U.  S. 
252,i  or  Harris  v.  Llord.  11  Mont  390,  28 

»  5  Sup.  Ct.  851,  29  L.  Ed.  126. 
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Pac.  736,  28  Am.  St  Rep.  475,  suggests  a 
different  view. 

"The  rule  is  well  settled  that  a  party  will 
not  be  permitted  to  purchase  an  interest  in 
property  and  hold  it  for  his  own  benefit 
where  he  has  a  duty  to  perform  in  relation 
thereto  which  is  inconsistent  with  his  char- 
acter as  a  purchaser  on  his  own  account." 
Stettnische  v.  Lamb,  18  Neb.  019,  26  N.  W. 
374;  15  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  1197. 
"A  very  common  form  of  constructive  trust 
arises  where  a  person  in  a  fiduciary  rela- 
tion purchases  an  adverse  title  to  the  trust 
property  which  his  duties  as  a  fiduciary  re- 
quired him  to  purchase  for  his  cestui  que 
trust."  Jenkins  v.  Frink,  30  Cal.  580,  89 
Am.  Dec.  134.  Stated  somewhat  more  sim- 
ply: To  give  rise  to  a  constructive  trust, 
there  must  be  a  breach  of  trust  on  the  part 
of  the  person  who  is  sought  to  be  held ;  and 
the  reason  for  this,  apparently,  is  that  the 
person  claiming  the  existence  of  the  trust, 
relying  upon  the  intimate  relationship,  has 
a  right  to  presume  that  if  the  other  makes 
a  purchase  of  property  it  will  be  for  the 
common  benefit  of  both.  Certainly,  theu,  if 
E  is  en  berg  did  not  Intend  or  expect  that 
Frank  would  purchase  the  property  and  hold 
It  for  their  common  benefit,  he  was  not  de- 
ceived by  the  purchases  when  made  by  Frank 
individually.  He  could  not  Justly  repose  any 
confidence  in  Frank  that  Frank  would  pur- 
chase for  the  common  interest  of  both,  and 
Frank's  purchases  for  himself  individually 
could  not  create  a  breach  of  trust 

As  we  have  heretofore  said,  a  constructive 
trust  rests  upon  fraud,  actual  or  construc- 
tive. 1  Perry  on  Trusts,  §  100.  In  1  Story's 
Equity  Jurisprudence,  §  187,  it  is  said: 
"Fraud,  indeed,  in  the  sense  of  a  court  of 
equity,  properly  includes  all  acts,  omissions, 
and  concealments  which  involve  a  breach  of 
legal  or  equitable  duty,  trust  or  confidence, 
Justly  reposed,  and  are  injurious  to  another, 
or  by  which  an  undue  and  unconscientious 
advantage  is  taken  of  another." 

If,  then,  Frank  is  to  be  held  a  trustee  ex 
maleficio,  it  is  because  in  purchasing  the 
legal  title  to  the  East  Gem  claim  he  violat- 
ed a  duty  which  he  owed  to  Elsenberg  or 
breached  a  trust  which  Eisenberg  had  Just- 
ly reposed  in  him;  or,  stated  in  another 
way:  If  it  appears  that  Frank  owed  to 
Eisenberg  the  duty  to  purchase  the  Murray 
and  Carroll  interests  for  both,  then  in  pur- 
chasing them  in  his  own  name  and  for  his 
own  exclusive  use  and  benefit  he  violated 
that  duty  and  should  be  held  accountable  as 
a  constructive  trustee ;  but  if,  upon  the  oth- 
er hand,  it  appears  that  Frank  did  not  owe 
any  duty  to  Eisenberg  to  purchase  the  prop- 
erty at  all,  or,  if  he  purchased  it  to  pur- 
chase for  Elsenberg's  use  and  benefit  as  well 
as  his  own,  then  in  purchasing  in  his  own 
name  and  for  his  exclusive  use  he  did  not 
violate  any  duty  and  cannot  be  declared  a 
trustee  of  the  interest  so  acquired.  At  the 
time  the  written  agreement  of  December  22, 
1900,  was  executed,  Frank  and  Eisenberg 


bad  some  common  interest  in  working  the 
East  Gem  claim ;  but  so  far  as  this  record 
discloses,  they  dealt  with  one  another  upon 
an  equal  footing  and  at  arm's  length.  In 
other  words,  there  is  not  any  complaint  made 
by  Eisenberg  that  coercion  was  exercised  or 
any  unfair  advantage  taken  by  Frank  in  se- 
curing his  consent  to  the  terms  which  tbe 
contract  imposed.  Frank  had  a  lease  upon 
the  property  and  an  option  to  purchase  it 
He  might  have  permitted  the  lease  to  expire 
and  the  option  to  lapse.  He  was  not  under 
any  obligation  to  secure  a  renewal  of  tbe 
lease  or  an  extension  of  the  option  contract. 
Suppose  that  Frank  had  not  taken  any  steps 
up  to  May  1,  1901.  The  lease  would  tb?n 
have  expired,  and  the  option  would  have 
been  withdrawn.  Could  Eisenberg  complain? 
Certainly  not.  even  though  the  mining  opera- 
tions had  been  carried  on  at  a  loss,  and  the 
result  would  be  that  the  money  which  he 
had  advanced 'could  not  be  recovered.  He 
took  that  chance,  as  every  one  does  who  de- 
votes his  means  to  mining  operations  in  an 
attempt  to  develop  paying  properties. 

But  further  than  this:    Eisenberg  could 
not  have  believed  that  if  Frank  purchased 
the  property  he  would  do  so  for  the  common 
Interest  of  both.   Frank  did  not  use  common 
funds  to  make  the  purchases.    He  used  bis 
Individual  money.  Can  it  be  said  that  Frank 
intended  to  advance  one-eighth  of  the  pur- 
chase price  for  Eisenberg,  or  that  Eisenberg 
could  have  expected  him  to  do  so?  They 
solemnly  agreed  that  Frank  should  not  be 
under  any  obligation  whatever  to  make  such 
advances.    If  that  provision  of  the  contract 
has  any  meaning  at  all,  It  is  that  Frank  did 
not  intend  to  advance  any  part  of  the  pur- 
chase price  for  Eisenberg,  and  that  Eisen- 
berg so  understood  it   For  all  that  appears 
from  this  record,  Eisenberg  was  content  to 
allow  the  lease  and  option  to  lapse.   His  con- 
tract to  secure  an  interest  in  the  lease  and 
option  implies  clearly  that  be  was  to  reim- 
burse Frank  during  tbe  life  of  the  lease; 
otherwise  he  could  not  secure  any  Interest; 
and,  as  he  did  not  do  so,  his  contingent  in- 
terest would  have  ceased  with  the  lapse  of 
the  lease  and  bond.    Under  these  circum- 
stances, it  appears  to  us  altogether  Inequi- 
table to  say  that  Frank  was  under  any  obli- 
gation, moral  or  legal,  to  advance  one-eighth 
of  the  purchase  price  for  Elsenberg's  benefit 
They  made  their  own  contract,  were  appar- 
ently satisfied  with  it  and  this  court  is  not 
warranted  in  making  a  new  agreement  for 
them.  This  provision  of  the  contract  clearly 
negatives  any  idea  that  Frank  should  ad- 
vance any  part  of  the  purchase  price  for 
Eisenberg  and  is  altogether  Inconsistent  with 
tbe  idea  that  fraud  would  result  if  he  did 
not  do  so.   It  is  not  only  consistent  with  tbe 
idea  that  Frank  reserved  the  right  to  pur- 
chase the  property  for  himself  alone  If  Eisen- 
berg did  not  fully  reimburse  him  and  there- 
by secure  an  interest  in  the  lease,  and  that 
Eisenberg  so  understood  it  but  is  inconsist- 
ent with  any  other  theory.  It  cannot  be  said 
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that  Frank  breached  a  duty  which  he  owed 
to  Eisenberg  because  of  their  relationship, 
in  the  face  of  a  valid  contract  which  reliev- 
ed him  of  a  duty  which  might  otherwise 
have  been  imposed  upon  him. 

The  declarations  against  Interest,  which  it 
is  said  Frank  made  from  time  to  time,  may 
be  reconciled  to  the  idea  that  Frank  treated 
Eisenberg' s  interest  as  extending  to  the  work- 
ing of  the  property  and  no  further. 

We  have  found  it  impossible  to  reconcile 
all  the  apparent  contradictions  appearing  in 
the  record.  The  result  we  have  reached 
seems  to  come  as  near  to  it  as  possible.  We 
think  the  evidence  presented  is  altogether  in- 
sufficient to  establish  either  a  resulting  or 
constructive  trust,  and  these  are  the  only 
theories  urged  in  support  of  the  decree. 
What  we  have  said  is  to  be  construed  with 
reference  to  the  record  now  before  us.  An 
accounting  of  the  mining  operations  car- 
ried on  by  Frank  upon  the  East  Gem  claim 
may  or  may  not  change  the  relationship  of 
the  parties. 

In  so  far  as  the  judgment  decrees  the  de- 
fendant to  be  a  trustee  of  an  undivided  one- 
eighth  interest  In  and  to  the  East  Gem  claim 
In  favor  of  the  plaintiff.  It  is  reversed,  and 
the  order  refusing  a  new  trial  of  that  Issue 
is  also  reversed,  and  the  cause  is  remanded 
for  further  proceeding  not  inconsistent  with 
the  views  herein  expressed. 

Reversed  and  remanded. 

BRANTLY,  C.  J.,  and  SMITH,  J.,  concur. 


HARDY  v.  SHEEDY  et  al. 
(Supreme  Court  of  Oregon.    March  14,  1011.) 

Brokers  (§  52*)— Compensation— Services- 
Sufficiency. 

On  the  last  day  of  a  broker's  authority  to 
sell  land,  he  notified  the  owner  that  be  had  sold 
It.  naming  the  purchaser,  at  the  price  set, 
and  requested  the  owner  to  have  the  abstract 
brought  down  to  date,  so  as  to  show  clear  title 
and  to  give  the  purchaser  time  to  have  it  ex- 
amined. Held  not  sufficient  to  earn  a  commis- 
sion, he  having  neither  obtained  a  binding  con- 
tract with  the  purchaser,  nor  produced  him  to 
the  owner,  within  the  time  allowed ;  the  notice 
being  merely  an  offer  to  produce  a  purchaser, 
if  the  owner  would  extend  the  time. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent. 
Dig.  §  73;  Dec.  Dig.  §  52.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;  John  B.  Cleland,  Judge. 

Action  by  Anthony  Hardy  against  Annie 
Sheedy  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded. 

On  May  11,  1008,  defendants  for  a  con- 
sideration entered  into  a  contract  with  plain- 
tiff, giving  him  the  exclusive  authority  for 
00  days  to  sell  for  them  300  acres  of  land  at 
$30,000,  and  In  case  of  a  sale  by  plaintiff 
be  should  have  a  commission  of  $1,500 ;  the 
contract  to  continue  after  the  00  days  until 


5  days'  notice  of  withdrawal.  On  August 
12,  1008,  defendants  gave  notice,  in  writing, 
of  withdrawal  of  the  property  from  sale. 
On  August  17th  plaintiff  delivered  to  John 
Sheedy,  defendant,  for  Mrs.  Sheedy,  at  her 
residence,  a  notice  as  follows:  "Dear  Mad- 
am :  I  wish  to  advise  you  that  I  have  sold 
your  farm,  containing  three  hundred  (300) 
acres,  more  or  less,  to  Jas.  A.  Clock,  for  thir- 
ty thousand  dollars,  ($30,000),  as  stated  in 
option  given  me  May  11,  1908.  Please  have 
abstract  brought  down  to  date,  so  as  to 
show  a  clear  title  to  said  property,  and  to 
give  said  purchaser  sufficient  time  to  have 
abstract  examined.  Anthony  Hardy,  Linn- 
ton,  Or."  On  that  day  plaintiff  had  received 
from  Clock  $200  deposit  until  abstract  would 
be  gotten  out  No  other  act  was  done  to- 
ward consummating  the  sale  within  the  time 
limited.  Plaintiff  thereupon  brought  this* 
suit  to  recover  the  $1,500  commission,  alleg- 
ing that  he  had  procured  a  purchaser  ready, 
able,  and  willing  to  buy  the  property,  ac- 
cording to  the  terms  and  within  the  life  of 
the  contract  The  answer  denied  all  the  al- 
legations of  the  complaint  except  that  de- 
fendants are  husband  and  wife.  At  the  close 
of  plaintiff's  testimony,  defendants  moved 
for  a  nonsuit,  which  was  denied;  and  at  the 
close  of  the  evidence  they  moved  for  a  di- 
rected verdict  which  was  denied.  A  verdict 
and  judgment  were  rendered  for  plaintiff. 
Defendants  appeal. 

W.  C.  Benbow  (Milton  W.  Smith,  on  the 
brief),  for  appellants.  Geo.  F.  Martha  (Wm. 
T.  Mulr  and  R.  C.  Nelson,  on  the  brief),  for 
respondent 

EAKIN,  C.  J.  (after  stating  the  facts  as 
above).  Conceding  that  by  the  terms  of  the 
contract  plaintiff  had  until  and  including 
the  17th  of  August  1908,  to  produce  a  pur- 
chaser for  the  property,  the  question  is: 
Did  he  do  so?  He  did  not  bring  the  pro- 
posed purchaser,  Clock,  to  defendants,  or 
give  them  an  opportunity  to. close  a  contract 
with  him.  He  only  gave  them  notice  that  he 
had  a  purchaser.  He  had  no  contract  with 
Clock;  nor  did  Clock  offer  to  purchase.  It 
is  not  contended  that  he  was  ready  to  pur- 
chase, or  to  bind  himself  to  do  so;  but  on 
the  contrary,  plaintiff  desired  an  extension 
of  time  to  enable  Clock  to  determine  whether 
or  not  he  would  purchase.  Therefore  plain- 
tiff did  not  produce  a  purchaser,  within  the 
life  of  the  contract,  willing  to  buy. 

It  seems  that  defendants  were  anxious  to 
terminate  the  contract  with  plaintiff.  Wheth- 
er they  would  have  declined  to  perform  if 
plaintiff  had  brought  a  purchaser  willing  to 
buy  Is  immaterial  here.  To  entitle  plaintiff 
to  recover  a  commission,  he  must  have  com- 
plied frlly  with  the  terms  of  the  contract  by 
a  binding  contract  with  Clock,  or  by  produc- 
ing to  defendants  a  purchaser  ready  to  pur- 
chase.   This  was  not  done.    The  language 
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In  Booth  v.  Moody,  80  Or.  222,  224,  46  Pac. 
884,  885,  Is:  "The  rule  unquestionably  is 
that,  bufore  a  real  estate  broker  can  recover 
bis  commissions,  he  must  allege  and  prove 
eitber  that  be  was  the  procuring  cause  of  an 
actual  sale,  or  that  he  produced  a  purchaser 
ready,  able,  and  willing  to  purchase  upon 
the  terms  named  by  the  vendor."  The  same 
language  is  used  in  Holbrook  v.  Investment 
Co.,  30  Or.  259,  265,  47  Pac.  920.  also  in  Kyle 
v.  Rippey,  20  Or.  446,  26  Pac.  308.  # 

The  identical  question  involved  here  was 
decided  in  Watson  v.  Brooks,  in  which  It  was 
held  that  time  was  of  the  essence  of  the  con- 
tract, and  that  a  reasonable  time  after  the 
expiration  of  the  contract  for  the  examina- 
tion of  the  title  could  not  be  implied,  it  Is 
said:  "The  appellants  were  bound  to  have 
produced  a  purchaser  not  only  able,  but  will' 
ing,  to  consummate  the  purchase,  within  the 
stipulated  time."  To  the  same  effect  are  19 
Cyc.  254;  Castner  v.  Richardson,  18  Colo. 
496,  33  Pac.  163;  and  note  to  Lunney  v. 
Healey,  44  L.  R.  A.  60S.  And  In  York  v. 
Nash,  42  Or.  32,  330,  71  Pac.  59,  it  is  said : 
"That  a  real  estate  broker  finds  a  purchaser 
able,  ready,  and  willing  to  purchase  upon  the 
terms  of  the  seller  is  not  enough,  under  the 
apparent  weight  of  authority,  to  entitle  him 
to  his  commission ;  but  he  must  either  ob- 
tain a  binding  agreement  to  purchase  the 
property,  or  bring  the  parties  together  so 
that  his  principal  also  finds  a  purchaser." 
The  plaintiff  in  this  case  did  neither;  at 
most,  the  letter  was  an  offer  to  produce  a 
purchaser  if  defendants  would  extend  the 
time  of  the  contract.  The  purchaser  must 
have  accepted  the  terms  of  the  offer  within 
the  life  of  the  contract.  Davis  v.  Brigham, 
107  Pac.  961.  Therefore  the  nonsuit  should 
have  been  allowed. 

The  judgment  is  reversed,  and  the  cause 
remanded. 
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ALLEN  v.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Feb.  7,  1911.)  Appeal 
from  Coal  County  Court;  R.  H.  Wells,  Judge. 
D.  Allen  was  convicted  of  practicing  medicine 
without  a  license,  and  appeals.  Reversed  and 
remanded.  Cutler,  Trice  &  Mclrnis,  for  plain- 
tiff in  error.  Chas.  West,  Atty.  Gen.,  and 
Smith  C.  Matson.  A6st.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  Attorney  General  con- 
fesses error  in  this  case,  for  the  reason,  among 
others,  that  the  testimony  offered  fails  to  show 
the  commission  of  an  offense.  From  a  care- 
ful examination  of  the  record,  our  conclusion 
is  that  the  confession  of  error  is  well  found- 
ed, and  should  be  approved,  and  the  judgment 
reversed.  The  judgment  Is  therefore  reversed, 
ond  the  cause  remanded  to  the  county  court  of 
Coal  county,  with  direction  to  dismiss  the  case. 


BROWN  v.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Feb.  6, 1911.)  Appeal  from 
Coal  County  Court ;  R.  H.  Wells.  Judge.  Mil- 
ton A.  Brown  was  convicted  of  carrying  a 


deadly  weapon,  and  appeals.  Reversed  and 
remanded.  Cutler.  Trice  &  Mclnnis,  for  plain- 
tiff in  error.  Chas.  West,  Atty.  Gen.,  and 
Smith  C.  Matson,  Asst.  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Milton  A.  Brown,  plaintiff 
in  error,  was  tried  and  convicted  in  the  county 
court  of  Coal  county,  upon  an  information 
which  charged  two  offenses— the  carrying  of  a 
deadly  weapon  with  intent  of  injuring  his  fellow 
man,  and  in  the  same  count  also  charging  him 
with  the  offense  of  pointing  a  deadly  weapon 
at  another  person.  The  Attorney  General  has 
filed  a  confession  of  error  in  this  case,  for  the 
reason  that  the  information  is  duplicitous,  and 
that  the  court  erred  in  overruling  the  demurrer 
to  the  same.  This  identical  question  presented 
was  passed  unon  by  this  court  in  the  case  of 
Gretti  v.  State,  4  Okl.  Or.  574  113  Pac.  20i>. 
Our  conclusion  is  that  the  confession  of  error 
is  well  founded,  and  should  be  approved.  The 
judgment  is  therefore  reversed,  and  the  cause 
remanded  to  the  county  court  of  Coal  county. 


CARNES  v.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Feb.  6,  1911.)  Appeal 
from  District  Court,  Haskell  County ;  Malcolm 
E.  Rosser,  Judge.  Lewis  Carnes  was  convicted 
of  assault  with  intent  to  kill,  and  he  appeals. 
Dismissed. 

PER  CURIAM.  The  attorneys  for  appellant 
have  filed  a  motion  to  dismiss  this  appeal, 
which  motion  is  by  the  court  sustained,  and 
the  appeal  is  hereby  dismissed. 


LAWHEAD  v.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  March  7, 191L)  Appeal 
from  Seminole  County  Court;  T.  S.  Cobb. 
Judge.  Don  B.  Lawhead  was  convicted  of 
libel,  and  appeals.  Reversed.  W.  T.  Wil- 
liams, for  plaintiff  in  error.  Chas.  West,  Atty. 
Gen.,  and  Smith  O.  Matson,  Asst.  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed, and  fined  $100.  and  sentenced  to  be 
imprisoned  in  the  county  jail  for  a  period  of  30 
days,  upon  an  information  which  charged  that 
he  did  compose,  dictate,  and  procure  the  pub- 
lication of  an  unprivileged  publication,  by 
falsely  and  maliciously  stating  to,  for  the  pur- 
pose of  publication,  a  representative  of  the 
Oklahoma  City  Times,  a  daily  newspaper  print- 
ed and  published  in  Oklahoma  City,  having  a 
general  circulation  within  the  state  of  Oklahoma 
and  Seminole  county,  the  name  of  the  repre- 
sentative of  said  paper  being  to  the  county 
attorney  unknown,  the  following  article,  which 
is  in  letters  and  figures  as  follows:  The  al- 
leged libelous  publication,  as  it  is  set  out  in 
the  information,  consists  of  what  purports  to 
be  a  special  dispatch  to  the  Times  from  We- 
woka.  The  only  testimony  received  in  the  case 
was  that  of  the  prosecuting  witness  and  a  news- 
paper reporter,  who  testified  in  substance  that 
he  did  not  know  the  defendant;  that  witness 
composed  and  wrote  said  article  from  a  conver- 
sation had  over  the  telephone  from  some  one 
who  purported  to  be  Don  B.  Lawhead;  that 
the  conversation  was  held  while  witness  was 
at  Oklahoma  City,  and  the  other  party  in  We- 
woka.  The  Attorney  General  has  filed  a  con- 
fession of  error,  supported  by  an  extensive 
and  elaborate  argument.  We  deem  it  unneces- 
sary to  comment,  further  than  to  say  that,  from 
a  careful  examination  of  the  record,  we  are  of 
opinion  that  the  confession  of  error  is  well 
founded.  The  information  is  defective,  and  the 
evidence  offered  on  the  part  of  the  state  wholly 
fails  to  connect  the  defendant  with  the  offense 
attempted  to  be  charged.  It  is  evident  that 
this  prosecution  is  without  merit.  Wherefore 
the  judgment  is  reversed,  and  the  cause  re- 
manded to  the  county  court  of  Seminole  county, 
with  direction  to  dismiss. 
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SALING  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Feb.  6,  1911.)  Appeal 
from  District  Court,  Pottawatomie  County. 
Lon  Saling  was  convicted  of  selling  liquor  to 
a  minor,  and  he  appeals.  Dismissed. 

PER  CURIAM.  Appellant  was  convicted  of 
selling  liquor  to  a  minor,  and  sentenced  to 
three  years'  imprisonment  in  the  penitentiary. 
The  attorneys  who  prosecuted  this  appeal  for 
the  appellant  have  filed  in  this  court  the  fol- 
lowing motion,  to  wit:  "That  the  plaintiff  in 
error  desires  to  dismiss  this  appeal  and  no  fur- 
ther prosecute  the  same  before  the  Criminal 
Court  of  Appeals.  He  therefore  moves  the 
court  to  dismiss  this  appeal  for  want  of  prose- 
cution, and  certify  the  same  back  to  the  dis- 
trict court  for  final  judgment.  [Signed]  Cut- 
lip  &  Maben,  Attorneys  for  Appellant."  This 
motion  is  sustained,  and  the  appeal  is  hereby 
dismissed. 


WRIGHT  ▼.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Dec.  20,  1910.)  Appeal 
from  Beckham  County  Court ;  John  C.  Hen- 
drix,  Judge.  Charles  Wright  was  convicted 
of  unlawfully  conveying  intoxicating  liquors, 
and  appeals.  Affirmed. 

PER  CURIAM.  Charles  Wright,  plaintiff 
in  error,  was  convicted  in  the  county  court  of 
Beckham  county  for  unlawfully  conveying  in- 
toxicating liquor,  and  sentenced  to  be  confined 
in  the  county  jail  for  a  period  of  100  days 
and  to  pay  a  fine  of  $100.  Judgment  and  sen- 
tence was  entered  on  October  23,  1909.  From 
such  judgment  an  appeal  was  taken  by  filing 
on  December  20,  1909,  in  this  court  a  peti- 
tion in  error,  with  case-made  attached.  We 
have  carefully  examined  the  record,  and  we 
have  discovered  no  error  which  will  warrant 
a  reversal  of  the  judgment.  The  judgment  of 
the  county  court  of  Beckham  county  is  there- 
fore affirmed. 


COWING-CALDWELL  v.  WENZEL  et  al. 
(Supreme  Court  of  Washington.  March  13, 
1911.)  Department  2.  Appeal  from  Superior 
Court.  Yakima  County;  E.  B.  Preble.  Judge. 
Action  by  Annie  Cowing-Oaldwell  against  Ru- 
dolph Wenzel  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Affirmed.  Parker 
&  Richards,  for  appellants.  McAulay  &  Meigs, 
for  respondent. 

PER  CURIAM.  This  is  an  action  to  remove 
a  cloud  from  the  title  to  a  certain  tract  of 
land  in  Yakima  county.  Wash.  The  plaintiff  in 
brief  alleges  that  she  was  the  owner  in  her  own 
separate  right  of  said  land,  and  that  on  the 
21st  day  of  September,  1909,  one  Ed.  Parker, 
assuming  and  pretending  to  act  as  her  agent, 
entered  into  a  contract  with  the  defendant 
and  appellant  Rudolph  Wenzel.  The  contract 
is  an  ordinary  contract  for  the  sale  of  real 
estate,  and  is  an  agreement  on  the  part  of  the 
respondent  to  sell  to  Rudolph  Wenzel,  on  cer- 
tain conditions,  as  stated  in  the  contract,  which 
is  made  a  part  of  the  complaint.  The  con- 
tract is  signed,  "Annie  Cowing-Caldwell  [re- 
spondent herein!,  by  Ed.  Parker,  Her  Agent," 
and  signed  by  Rudolph  Wenzel,  appellant  here- 
in. The  complaint  alleges  that  the  respondent 
never  signed  said  contract,  nor  authorized  Park- 
er to  sign  the  same ;  that  she  refused  to  ac- 
cept or  ratify  said  contract;  that  said  con- 
tract was  recorded  by  defendants ;  and  that  by 
virtue  thereof  the  defendants  claim  some  right, 
title,  and  interest  in  said  land  above  mentioned. 
The  prayer  of  the  complaint  is  to  have  re- 
spondent s  title  established  as  against  the  claim 
of  the  appellants,  and  that  they  be  barred 
from  claiming  any  right  or  title  to  the  premises, 


and  for  an  order  to  release  said  contract  of 
record.  The  answer  admitted  that  the  re- 
spondent held  the  legal  title  to  said  property  in 
her  own  separate  right,  but  denied  that  she 
was  the  owner  and  in  possession  thereof;  ad- 
mitted the  making  of  the  contract  above  re- 
ferred to,  and  that  the  same  had  been  recorded ; 
and  admitted  that  by  virtue  of  said  contract 
the  appellants  claimed  title  to  said  property. 
For  a  further  answer  and  cross-complaint  the 
appellants  alleged  that,  on  the  21st  day  of 
September,  1909,  respondent  was  the  owner  of 
the  land  in  controversy;  that  she  bad  ap- 
pointed Parker  as  her  agent  to  sell  and  dispose 
of  said  land,  and  to  represent  her  in  trans- 
actions affecting  the  same;  that  she  held  the 
said  Parker  out  to  the  world  as  her  general 
agent  for  the  purpose  of  handling  and  disposing 
of  said  lands,  and  gave  him  full  and  complete 
power  and  authority  therefor,  with  power  to 
contract  for  the  sale  thereof,  and  to  sell  the 
same,  at  the  price  and  on  the  terms  agreed  up- 
on between  respondent  and  said  Parker;  that 
under  said  authority  Parker  had  full  power  to 
sell  and  dispose  of  said  lands  and  to  enter  into 
a  contract  for  the  sale  and  disposal  thereof; 
that  in  pursuance  of  such  authority  Parker 
did  sell  the  land  to  the  appellants  in  accordance 
with  the  terms  set  forth  in  the  contract,  and 
that  the  appellants  have  fully  performed  the 
terms  of  said  contract,  and  stand  ready  to 
carry  out  the  same,  making  the  tenders  due 
under  the  contract,  and  demanding  a  deed 
therefor,  which  plaintiff  refused  to  execute; 
also  alleged  that  they  are  ready  and  willing 
to  pay  the  remainder  of  the  purchase  price 
into  court,  and  demanded  that  the  respondent 
be  required  to  deed  the  land  to  them.  The 
case  was  tried  by  the  court  without  a  jury, 
and  resolves  itself  into  the  question  whether, 
under  the  facts  as  disclosed  by  the  record, 
Parker  had  authority  to  bind  the  respondent  by 
the  contract  which  he  executed  on  her  behalf 
to  the  appellant  Rudolph  Wenzel;  whether  he 
was  expressly  authorized  thereto  by  the  re- 
spondent ;  if  not,  whether  his  agency  was  of 
such  a  character  as  to  carry  with  it  the  power 
to  make  a  contract  binding  upon  the  respond- 
ent; or,  if  not,  whether  respondent  has  rati- 
fied the  contract.  The  court  found  that  the 
respondent  was  the  owner  in  her  own  separate 
right  in  fee  simple  of  the  land  in  controversy : 
that  Parker,  assuming  to  act  as  agent,  did. 
without  any  authority  so  to  do,  enter  into  a 
pretended  contract  in  writing  with  the  de- 
fendant Rudolph  Wenzel,  setting  forth  the  con- 
tract: that  said  pretended  contract  was  sign- 
ed, "Annie  Cowing-Caldwell,  by  Ed.  Parker, 
Her  Agent,"  and  also  by  the  defendant  Ru- 
dolph Wenzel ;  that  said  signature  of  plaintiffs 
name  thereto  by  said  Ed.  Parker  was  not  au- 
thorized by  said  plaintiff ;  that  said  Ed.  Parker 
never  had  any  right  or  authority  to  enter  into 
any  agreement  contained  in  said  pretended  con- 
tract ;  that  plaintiff  has  at  all  times  repudiated 
said  contract,  and  each  and  every  of  the  terms 
thereof,  and  has  not  received  and  is  not  hold- 
ing any  money  or  other  consideration  for  any 
agreement  in  said  contract,  and  has  not  in 
any  way  ratified  any  agreement  in  said  con- 
tract; and  as  a  conclusion  of  law  found  that 
the  said  contract  as  recorded  became,  was, 
and  is  a  cloud  upon  plaintiffs  title  to  the  land 
described,  and  that  the  defendants'  claim  is 
and  was  without  foundation  in  law  or  equity ; 
and  judgment  followed  the  findings  and  conclu- 
sions. From  an  examination  of  the  testimony, 
which  is  not  particularly  extensive,  we  are  of 
the  opinion  that  the  findings  of  the  court 
were  abundantly  warranted  by  said  testimony; 
and  there  being  no  other  assignment  of  error, 
and  no  question  involving  any  legal  principle, 
the  judgment  is  affirmed. 
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SANTA  BARBARA  COUNTY  v.  YATES. 
(Supreme  Court  of  California.  May  12,  1910.) 
Appeal  from  District  Court  of  Appeal,  Second 
District.  Action  by  the  County  of  Santa  Bar- 
bara against  Mary  M.  Yates  to  condemn  a  right 
of  way.  From  the  judgment,  Mary  M.  Yates 
appenled.  The  judgment  was  affirmed  in  the 
District  Court  of  Appeal,  and  she  petitioned  for 
an  order  transferring  the  cause  to  the  Supreme 
Court.  Petition  denied.  For  opinion  in  the 
District  Court  of  Appeal,  see  108  Pac.  720. 

PER  CURIAM.  The  petition  for  an  order 
transferring  this  cause  to  the  Supreme  Court  for 
a  rehearing  is  denied.  This  order  is  not  to  be 
understood  aa  an  approval  of  that  part  of  the 
opinion  of  the  District  Court  of  Appeal  (108 
Pac.  726)  holding  that  the  alleged  defect  in  the 
bond  accompanying  the  road  petition  cannot  be 
questioned  collaterally.  We  consider  the  bond 
sufficient,  for  the  reasons  stated  in  the  last  para- 
graph of  the  opinion  of  the  District  Court  of 
Appeal.  Hence  the  question  whether  a  material 
defect  therein  would  make  the  proceeding  void 
on  the  fact  of  the  record  is  not  involved,  and 
the  part  of  the  opinion  relating  to  collateral 
attack  is  unnecessary  to  the  decision. 

FLOWERS  v.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  May  28,  1910.)  Appeal 
from  Wagoner  County  Court;  W.  T.  Drake, 
Judge.  Joe  Flowers  was  convicted  of  violating 
the  prohibition  law,  and  sentenced  to  pay  a  fine 
of  $100  and  to  be  imprisoned  in  the  county  jail 
for  a  term  of  90  days,  and  he  appeals.  Appeal 
dismissed.  B.  J.  Beavers,  for  plaintiff  in  error. 
Fred  S.  Caldwell,  for  the  State. 

PER  CURIAM.  No  notice  of  appeal  was  giv- 
en by  plaintiff  in  error,  as  provided  by  section 
€949  of  Snyder's  Comp.  Laws  of  Okla. ;  the 
record  showing  only  that  plaintiff  in  error,  on 
being  sentenced,  prayed  an  appeal,  which  was 
allowed.  The  state  has  filed  a  motion  to  dis- 
miss the  appeal  for  failure  to  serve  the  notices 
required  by  law.  Upon  the  authority  of  Ensley 
v.  State  (just  decided)  109  Pac.  250,  the  motion 
is  well  taken,  and  will  be  sustained.  It  is  there- 
fore ordered  that  the  purported  appeal  herein  be 
and  the  same  is  hereby  dismissed,  and  that  a 
mandate  issue  directing  the  county  court  of 
Wagoner  county  to  enforce  its  judgment  and 
sentence  herein. 


JAMES  v.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  May  28,  1910.}  Appeal 
from  Wagoner  County  Court ;  W.  T.  Drake, 
Judge.  Walter  James  was  convicted  of  violat- 
ing the  prohibition  law,  and  sentenced  to  pay 
a  fine  of  $300  and  to  be  imprisoned  in  the  coun- 
ty jail  for  a  term  of  GO  days,  and  he  appeals. 
Appeal  dismissed.  B.  J.  Beavers,  for  plaintiff 
in  error.   Fred  S.  Caldwell,  for  the  State. 

PER  CURIAM.  No  notice  of  appeal  was 
given  by  plaintiff  in  error,  as  provided  by  sec- 
tion C949  of  Snyder's  Comp.  Laws  of  Okla. ; 
the  record  showing  only  that  plaintiff  in  error, 
on  being  sentenced,  prayed  an  appeal,  which 
was  allowed.    The  state  has  filed  a  motion  to 


dismiss  the  appeal  for  failure  to  serve  the  no- 
tices required  by  law.  Upon  the  authority  of 
Ensley  v.  State  (just  decided)  109  Pad  250,  the 
motion  is  well  taken,  and  will  be  sustained.  It 
is  therefore  ordered  that  the  purported  appeal 
herein  be  and  the  same  is  hereby  dismissed,  and 
that  a  mandate  issue  directing  the  county  court 
of  Wagoner  county  to  enforce  its  judgment  and 
sentence  herein. 


JAMES  v.  STATE.  (Criminal  Court  of  Ap^ 
peals  of  Oklahoma.  Nov.  21,  1910.)  Appeal 
from  McCurtain  County  Court.  Dixon  James 
was  convicted  of  crime,  and  he  appeals.  On 
death  of  defendant,  prosecution  abated. 

PER  CURIAM.  The  death  of  the  defendant 
having  been  suggested  and  proven  to  the  satis- 
faction of  this  court,  the  prosecution  is  hereby 
abated. 


McN AUGHT  v.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Jan.  2,  1911.)  Appeal 
from  District  Court,  Kingfisher  County ;  A.  II. 
Huston.  Judge.  George  W.  McNaught  was  con- 
victed of  manslaughter,  and  he  appeals.  Affirm- 
ed. D.  K.  Cunningham,  for  plaintiff  in  error, 
('has.  West,  Atty.  Gen.,  and  Smith  C.  Matson. 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error.  George  W. 
McNaught.  was  convicted  in  the  district  court 
of  Kingfisher  county  of  the  crime  of  manslaugh- 
ter in  the  first  degree,  and  sentenced  to  life  im- 
prisonment. The  judgment  and  sentence  was 
entered  on  October  29,  1908.  From  such  judg- 
ment and  sentence  an  appeal  was  properly  per- 
fected, by  filing  in  this  court  a  petition  in  error 
with  case-made  attached,  together  with  proof  of 
service  of  notices  of  appeal.  No  brief  has  been 
filed.  On  September  1st  the  Attorney  General 
filed  a  motion  to  affirm  the  judgment  for  want 
of  prosecution,  to  which  motion  no  response  has 
been  filed.  The  records  of  this  court  show  that 
on  the  24th  day  of  January,  1909.  an  order  was 
made  permitting  counsel  for  plaintiff  in  error  to 
withdraw  the  record  for  90  days  for  the  purpose 
of  using  the  same  in  preparing  a  brief  therein, 
and  the  time  in  which  to  serve  and  file  brief  was 
extended  for  90  days.  There  has  been  a  failure 
to  return  the  record,  and  it  is  evident  that  the 
appeal  in  this  case  has  been  abandoned.  The 
motion  to  affirm  is  sustained,  and  the  judgment 
of  the  lower  court  is  hereby  affirmed. 


MERRILD  v.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Dec.  17,  1910.)  Appeal 
from  District  Court,  Okmulgee  County.  A.  J. 
Merrill  was  convicted  of  manslaughter,  and  ap- 
peals. Dismissed. 

PER  CURIAM.  Appellant  was  convicted  of 
manslaughter  in  the  first  degree  in  the  district 
court  of"  Okmulgee  county,  and  his  punishment 
was  asessed  at  five  years'  imprisonment  in  the 
penitentiary.  Defendant  appenled  to  this  court. 
Since  his  appeal  has  been  perfected,  defendant's 
counsel  has  filed  a  motion  in  this  court  praying 
that  this  appeal  may  be  dismissed.  This  mo- 
tion is  sustained,  and  the  appeal  is  dismissed. 
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ABANDONMENT. 

Of  corporate  stock,  see  Corporations,  f  78. 
Of  water  right*,  see  Waters  and  Water  Cours- 
es, |  151. 

ABATEMENT  AND  REVIVAL 

Election  of  remedy,  see  Election  of  Remedies. 
Pleas  in  abatement,  see  Pleading,  f  111. 

XL  ANOTHER  ACTION  PENDING. 

|  15.  In  unlawful  detainer,  refusal  of  court 
to  allow  supplemental  answer  as  to  proceedings 
in  another  action  to  be  filed  held  not  error  where 
it  failed  to  state  a  plea  in  abatement.— West- 
moreland Co.  v.  Howell  (Wash.)  281. 

V.  DEATH  OF  PARTY  AND  REVIVAL 

OF  ACTION. 

(B)  Continuance  or  Revival  of  Action. 

Time  for  service  of  pleading  after  substitution, 
see  Pleading,  f  833. 

VI.  WAIVER  OF  GROUNDS  OF  ABATE- 
MENT AND  TIME  AND  MANNER 

.   OF  PLEADING  IN  GENERAL. 

|  85.  A  plea  in  abatement  cannot  be  Joined 
with  a  plea  in  bar.— La  Grande  v.  Portland  Pub- 
lic Market  &  Cold  Storage  Co.  (Or.)  25. 

ABBREVIATIONS. 

Explanation  by  officer  in  making  certified  copy 

of  record,  see  Criminal  Law,  §  430. 
Judicial  notice,  see  Criminal  Law,  f  304. 

ABSENCE. 

Of  witness,  ground  for  admission  of  evidence 
given  at  former  trial  or  in  other  proceeding, 
see  Criminal  Law,  f  543. 

ABSTRACT  QUESTIONS. 

Determination  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  §§  19,  781. 

ABSTRACTS  OF  TITLE. 

Counterclaim  in  action  by  abstracter  for  serv- 
ices, see  Set-Off  and  Counterclaim,  §  34. 

ABUTTING  OWNERS. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  Eminent  Do- 
main, S|  75-03. 

Liabilities  to  assessments  for  public  improve- 
ments, see  Municipal  Corporations,  §§  449- 
511. 

Rights  in  streets  and  highways  in  general,  see 
Highways,  §  89. 

Rights  to  damages  for  injuries  from  public  im- 
provements,  see  Municipal   Corporations,  8 

ACCEPTANCE. 

Of  advances  to  pay  stock  subscription,  see  Cor- 


Of  benefits,  ground  of  estoppel  to  appeal,  see 

Appeal  and  Error,  §  161. 
Of  benefits,  ground  of  ratification  of  acts  of 

agent,  see  Principal  and  Agent,  8  171. 
Of  bill  of  exchange,  see  Bills  and  Notes,  f  66. 
Of  goods  sold,  within  statute  of  frauds,  see 

Frauds,  Statute  of,  §  90. 
Of^erformanoe  of  contract,  see  Contracts,  i 

ACCESSION. 

Annexation  of  personal  to  real  property,  see 
Fixtures. 

ACCESSORIES. 

Acts  and  declarations  of  conspirators  and  co- 
defendants  as  evidence,  see  Criminal  Law,  ff 
422-424. 

ACCIDENT. 

Cause  of  death,  see  Death,  ff  9-95. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement ;  Payment 

ACCOUNT. 

Accounting  by  clerk  of  court,  as  to  fees,  see 

Clerks  of  Courts,  f  35. 
Accounting  by  insurance  agent,  see  Insurance, 

8  82. 

Evidence  preliminary  to  introduction  of  books 
of  account  in  evidence,  see  Evidence,  f  376. 

Settlement  of  balance  of  mutual  accounts,  see 
Compromise  and  Settlement. 

ACCRUAL 

Of  right  of  action  or  defense  as  affecting  lim- 
itation, see  Limitation  of  Actions,  f  46. 

ACCUSATION. 

Of  crime,  indictment  or  information,  see  In- 
dictment and  Information. 


ACKNOWLEDGMENT. 


Of  tax  deed,  see  Taxation,  f  766. 
Operation  and  effect  of  admissions  as  evidence, 
see  Evidence,  6f  219-258. 

I.  NATURE  AND  NECESSITY. 

Instrument  of  adoption,  see  Adoption,  f  8. 

ACQUIESCENCE. 

Ground  of  estoppel  in  pais,  see  Estoppel,  f  93. 

ACTION. 

Abatement,  see  Abatement  and  Revival. 
Accrual,  as  affecting  limitations,  see  Limita- 
tion of  Actions,  I  46. 
Bar^by^former  adjudication,  see  Judgment,  ff 

Damages  recoverable,  see  Damages. 
Election  of  remedy,  see  Election  of  Remedies. 
Forbearance  to  sue  or  defend,  as  consideration 
for  contract,  see  Contracts,  ff  71-73. 
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Jurisdiction  of  conrts,  see  Courts. 
Limitation  by  statutes,  see  Limitation  of  Ac- 
tions. 

Malicious  actions,  see  Malicious  Prosecution. 

Pendency  of  other  action  ground  for  abate- 
ment, see  Abatement  and  Revival,  8  15. 

Regulation  of  civil  remedies  and  proceedings 
by  special  or  local  law,  see  Statutes,  §  85. 

Right  to  trial  by  jury,  see  Jury.  §§  13-19. 

Statutes  relating  to  civil  remedies  and  proceed- 
ings as  denial  of  equal  protection  of  laws,  see 
Constitutional  Law.  f  249. 

Statutes  relating  to  civil  remedies  and  proceed- 
ings as  depriving  of  property  without  due 
process  of  law,  see  Constitutional  Law,  j  315. 

Actions  between  parties  in  particular  relations. 

See  Landlord  and  Tenant,  SI  180,  227;  Mas- 
ter and  Servant,  88  80,  261-297. 
Corporation  and  stockholders,  see  Corporations, 


Guarantors  and  guarantees,  see  Guaranty,  f 
Mortgagor  and  mortgagee,  see  Mortgages,  89 

Principal  'and  agent  in  general,  see  Principal 
and  Agent,  8  79. 

Principal  and  broker,  see  Brokers,  88  85-88. 

Purchasers  of  lands,  see  Vendor  and  Purchas- 
er, §§  335-336. 

Actions  by  or  against  particular  classes  of  per- 
sona. 

See  Building  and  Loan  Associations,  |  39 :  Car- 
riers, W  228,  277,  321 ;  Corporations,  §§  189. 
506-522.  668-672;  Landlord  and  Tenant,  IS 
180,  227,  285;  Master  and  Servant,  88  80, 
261-297;  Railroads,  $  398;  Receivers;  States, 
f_  212;  Street  Railroads,  88  57,  110-118; 
Theaters  and  Shows,  §  6. 

Creditors  of  estate  of  decedent,  see  Executors 
and  Administrators,  §|  256,  257. 

Foreign  corporations,  see  Corporations,  ||  668- 
672. 

Guarantors,  see  Guaranty,  f  77. 
Mortga^ors^or  mortgagees,  see  Mortgages,  fj 

Stockholders,  see  Corporations,  ff  189,  267. 
Sureties  on  bonds  of  public  officers,  see  Sheriffs 
and  Constables,  §  168. 

Actions  relating  to  particular  species  of  prop- 
erty or  estates. 
See  Mines  and  Minerals,  8  38;   Waters  and 

Water  Courses,  88  87,  107,  124,  152,  177, 

247. 

Demised  premises,  see  Landlord  and  Tenant,  88 

180,  227,  285. 
Mortgaged  property,  see  Mortgages,  81  489- 

586. 

Particular  causes  or  grounds  of  action. 
See  Bills  and  Notes,  88  443-537;  Death,  88  9- 
95;  Fraud,  8  50;  Guaranty,  6  77;  Insur- 
ance, 88  646-665;  Libel  and  Slander,  8  100; 
Mnlicious  Prosecution,  88  61-67;  Money  Re- 
ceived. 

Bonds  of  public  officers,  see  Sheriffs  and  Con- 
stables, $  168. 

Breach  of  contract,  see  Contracts,  §§  324-354. 

Breach  of  contract  for  carriage  of  passenger, 
see  Carriers,  8  277. 

Breach  of  contract  of  sale,  see  Sales,  88  404- 
418. 

Breach  of  covenant  of  quiet  enjoyment  in  lease, 

see  Landlord  and  Tenant,  8  130. 
Breach  of  warranty  of  goods  sold,  see  Sales,  89 

427-440. 

Cloud  on  title,  see  Quieting  Title. 
Compensation  of  brokers,  see  Brokers,  88  85- 

88. 

Contribution  to  general  average,  see  Shipping, 
8  200. 

Deceit,  see  Fraud,  8  50. 

Diversion  of  waters,  see  Waters  and  Water 
Courses.  8  87. 


Drainage  or  discharge  of  surface  waters,  see 
Waters  and  Water  Courses,  8  124. 

Eviction  of  tenant,  see  Landlord  and  Tenant, 
8  180. 

Injuries  to  passengers,  see  Carriers,  8  321. 
Injuries  to  persons  attending  theaters  or  other 

places  of  public  amusement,  see  Theaters  and 

Shows,  8  6. 

Injuries  to  persons  on  or  near  railroad  tracks, 

see  Railroads,  fi  398. 
Injuries  to  persons  on  or  near  street  railroad 

tracks,  see  Street  Railroads,  88  110-118. 
Injuries  to  servants,  see  Master  and  Servant, 

88  261-297. 
Insurance  premiums,  see  Insurance,  |  188. 
Liabilities  of  stockholders,  see  Corporations,  8 

267. 

Loss  of  or  injury  to  live  stock  in  course  of 

transportation,  see  Carriers,  8  228. 
Negligence  in  general,  see  Negligence,  88  119- 

Negligence  in  operation  of  railroad,  see  Rail- 
roads, 8  398. 

Negligence  in  operation  of  street  railroad,  see 
Street  Railroads,  88  110-118. 

Neglifrence  of  master,  see  Master  and  Servant, 
88  261-297. 

Negligence  or  misconduct  of  agent,  see  Prin- 
cipal and  Agent,  8  79. 

Negligent  or  wrongful  use  of  street,  see  Munici- 
pal Corporations,  8  706. 

Purchase  money  on  sale  of  goods,  see  Sales. 
88  359,  360. 

Recovery  of  possession  of  leased  premises  by 
landlord,  see  Landlord  and  Tenant.  8  285. 

Recovery  of  price  oaid  for  land,  see  Vendor  and 
Purchaser,  88  335.  336. 

Recovery  of  taxes  paid  under  protest,  see  Taxa- 
tion, 8  543. 

Rent,  see  Landlord  and  Tenant,  8  227. 

Usurious  contract,  see  Usury.  8  111. 

Wages,  see  Master  and  Servant.  8  80. 

Wrongful  conversion  of  personal  property,  see 
Trover  and  Conversion,  |  44. 

Particular  forms  of  action. 
See   Quieting  Title;    Replevin;    Trover  and 
Conversion. 

Particular  forms  of  special  relief. 
See  Divorce:    Injunction;    Mandamus;  Pro- 
hibition;  Specific  Performance. 
Alimony,  see  Divorce,  88  249-255. 
Appointment  of  receiver,  see  Receivers,  88  55- 

Cancellation  of  instrument,  see  Cancellation  of 
Instruments. 

Condemnation  proceedings,  see  Eminent  Do- 
main, 68  169-177. 

Confirmation  or  trial  of  tax  title,  see  Taxation, 
88  800-818. 

Determination  and  establishment  of  rights  in 
mining  locations,  see  Mines  and  Minerals,  f 

38. 

Determination,  establishment,  and  protection  of 
water  rights,  see  Waters  and  Water  Courses, 
88  107.  152,  247. 

Dissolution  of  attachment,  see  Attachment,  ff 

228-277. 

Enforcement  of  assessments  for  public  improve- 
ments, see  Municipal  Corporations,  88  582, 
583. 

Enforcement  of  lien  for  supplies  furnished  mine, 

see  Mines  and  Minerals,  8  117. 
Enforcement  of  taxes,  see  Taxation,  88  ©08- 

611.  686. 

Establishment  and  enforcement  of  trust,  see 

Trusts.  8  371. 
Establishment  of  highways,  see  Highways,  88 

41-63. 

Establishment  of  will,  see  Wills.  88  326-400. 
Foreclosure  of  mortgage,  see  Building  and  Loan 

Associations,  8  39;  Mortgages.  88  489-5S8. 
Foreclosure  of  right  of  redemption  from  tax 

sale,  see  Taxation,  8  708; 
Opening  or  vacating  judgment,  see  Judgment, 
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Quieting  title,  see  Quieting  Title. 
Redemption  from  mortgage  sale,  see  Mortgages, 
§  614. 

Removal  of  cloud,  see  Quieting  Title. 
Restraining  enforcement  of  taxes,  see  Taxa- 
tion, f  611. 
Setting  aside  will,  see  Wills,  88  326-400. 
Supplementary  proceedings,  see  Execution,  | 

Particular  proceeding*  in  action*. 

See  Appearance;  Costs;  Depositions;  Evi- 
dence; Execution;  Judgment;  Jury;  Limi- 
tation of  Actions;  Motions;  Pleading;  Pro- 
cess; Reference;  Removal  of  Causes;  Stip- 
ulations; Trial. 

Assessment  of  damages,  see  Damages,  §8  208- 
221. 

Default,  see  Judgment,  fi  103-169. 

Sales  under  judgment,  order,  or  decree  of  court, 

see  Execution,  8  258. 
Verdict,  see  Trial,  88  328-365. 

Particular  remedies  in  or  incident  to  actions. 

See  Attachment;  Garnishment;  Injunction; 
Receivers;  Set-Off  and  Counterclaim;  Ten- 
der. 

Supplementary  proceedings,  see  Execution,  | 

Proceeding*  in  eavreute^of  tpecial  or  limited 

Courts  of  limited  jurisdiction  in  general,  see 

Courts,  I  185. 
Criminal  prosecutions,  see  Criminal  Law. 
Suits  in  equity,  see  Equity. 
Suits  in  justices'  courts,  see  Justices'  of  the 

Peace,  81  81-107. 

Review  of  proceeding*. 
See  Appeal  and  Error;    Certiorari;  Excep- 
tions. Bill  of;  Judgment,  8  386;  Justices  of 
the  Peace,  81  171-104;  New  Trial. 

X.  GROUNDS  AND  CONDITIONS  PRE- 
CEDENT. 

f  12.  One  sued  for  malicious  prosecution  can 
assert  as  many  consistent  defenses  as  he  has. — 
Aldrich  v.  Island  Empire  Telephone  St  Tele- 
graph Co.  (Wash.)  264. 

H.  NATURE  AND  FORM. 

For  breach  of  contract,  see  Contracts,  8  324. 
For  breach  of  contract  of  sale,  see  Sales,  §  404. 

8  16.  Only  three  kinds  of  actions  may  be 
had  in  Oklahoma,  namely,  a  civil  action,  crimi- 
nal action,  and  special  proceeding;  the  distinc- 
tion between  chancery  and  law  never  having  ob- 
tained.—State  v.  Huston  (Okl.)  190. 

8  27.  Complaint  held  to  state  a  cause  of  ac- 
tion in  tort,  and  not  on  express  or  implied  con- 
tract.—Kyle  v.  Chester  (Mont.)  749. 

8  27.  A  complaint  concerning  a  seller's 
breach  of  duty  held  to  state  an  action  on  con- 
tract and  not  in  tort— H.  L.  Griffin  Co.  v. 
Lowell  (Utah)  326. 

8  28.  When  cause  of  action  in  tort  may  be 
waived  so  as  to  sue  on  contract  stated. — Kyle 
v.  Chester  (Mont)  749. 

HI.  JOINDER,  SPLITTING,  CONSOLI- 
DATION. AND  SEVERANCE. 

Joinder  of  counts  in  indictment  or  information, 

see  Indictment  and  Information,  8  130. 
Pleading  separate  causes,  see  Pleading,  8  52. 

IV.  COMMENCEMENT,  PROSECUTION, 
AND  TERMINATION. 

Commencement  within  period  of  limitation,  see 

Limitation  of  Actions,  8  127. 
Stay  on  appeal  or  writ  of  error,  see  Appeal  and 

Error,  8  481. 


ACTS. 

See  Statutes. 

ADJOINING  LANDOWNERS. 

Easements,  see  Easements. 

8  4.  Extent  of  right  to  lateral  support  of 
land  occupied  by  a  building  stated.— Weiss  v. 
Kohlhagen  (Or.)  46. 

ADJOURNMENT. 

Of  causes  in  justices'  courts,  see  Justices  of 
the  Peace,  8  107. 

ADJUDICATION. 

Decisions  of  courts  in  general,  see  Courts,  81 

90-97;  Judgment. 
Operation  and  effect  of  former  adjudication,  see 

Judgment,  81  574-685,  707-732. 

ADJUSTMENT. 

Of  controversy  by  arbitrators,  see  Arbitration 
and  Award. 

Of  controversy  by  parties,  see  Compromise  and 
Settlement 

ADMINISTRATION. 

Of  estate  assigned  for  benefit  of  creditors,  see 
Assignments  for  Benefit  of  Creditors,  I  258. 
Of  estate  of  decedent  see  Executors  and  Ad- 
ministrators. 
Of  public  finances,  see  Municipal  Corporations, 


8  880. 
Of 


trust  property,  see  Trusts,  8  23L 

ADMIRALTY. 

See  Salvage;  Shipping. 

ADMISSIONS. 

See  Stipulations. 

As  evidence,  see  Evidence,  81  219-258. 
Establishment  of  resulting  trust  by  admission* 
of  trustee,  see  Trusts,  j  89. 

ADOPTION. 

Of  statutes,  see  Statutes,  88  8%-«4. 
Pleading  allegations  of  fact  or  conclusions,  sea- 
Pleading,  8  8. 

8  1.  Adoption,  being  a  proceeding  unknown 
to  the  common  law,  depends  upon  the  statutes 
of  the  various  states.— Long  v.  Dufur  (Or.)  59. 

8  3.  The  statutes  relating  to  adoption,  being 
in  derogation  of  the  common  law,  must  be  strict- 
ly followed  in  all  matters.— Long  v.  Dufur  (Or.)* 

8  8.  An  instrument  of  adoption  had  under 
Code  Iowa  1873,  8!  2307-2311,  which  required: 
the  acknowledgment  of  the  parents  in  tbe  man- 
ner of  acknowledgment  of  deeds,  is  defective- 
where  not  acknowledged  by  a  foster  father  who- 
had  previously  adopted  the  infant— Long  v.  Du- 
fur (Or.)  59. 

ADVANCES. 

By  corporation  to  nay  stock  subscription,  see 
Corporations,  8  88. 

ADVERSE  CLAIM. 

Determination  of  claims  to  real  property,  sea- 
Quieting  Title. 
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ADVERSE  POSSESSION. 

See  Limitation  of  Actions. 

Acquisition  of  water  rights  by  prescription,  see 

Waters  and  Water  Courses,  $9  131-152. 
Establishment  of  highways  by  prescription,  see 

Highways,  §  8. 

X  NATURE  AMD  REQUISITES. 

(P)  Hoatlle  Character  of  Po»«e«.lon. 

8  63.  A  grantor  may  acquire  title  by  adverse 
possession  even  against  his  own  conveyance. — 
Allen  v.  Allen  (Cal.)  160. 

(O)  Payment  of  Taxes. 

|  86.  For  a  grantor  to  acquire  title  by  ad- 
verse possession  against  bis  own  grant,  he  must 
show  his  payment  of  all  taxes  levied  upon  the 
land,  or  that  none  were  levied.— Allen  v.  Allen 
(Cal.)  160. 

H.  OPERATION  AMD  EFFECT. 

(A)  Extent  of  PoaaeMloa. 

8  100.  Rule  as  to  constructive  possession  of 
whole  of  tract  occupied  in  part  held  not  to  ap- 
ply under  the  circumstances.— Bradtl  Sharkey 
(Or.)  653. 

IH.  PLEADING,  EVIDENCE,  TRIAL, 
AND  REVIEW. 

|  114.  Evidence  held  insufficient  to  show  that 
defendant  ever  intended  to  claim  the  tract  in 
dispute,  so  as  to  obtain  title  by  adverse  posses- 
sion.—Bradtl  v.  Sharkey  (Or.)  653. 

ADVERTISEMENT. 

In  official  newspapers,  see  Newspapers. 
Publication  of  process,  see  Process,  $  96. 

AFFIDAVITS. 

See  Depositions. 

False  affidavit,  see  Perjury. 

Particular  proceedings  or  purposes. 

See  Attachment,  |  77. 

Contempt  proceedings,  see  Contempt,  |  54. 

New  trial,  see  Criminal  Law,  §  957. 

Publication  of  process,  see  Process,  §  96. 

To  foreclose  tax  lien,  see  Taxation.  §  708. 

Verification  of  information,  see  Indictment  and 
Information,  f  52. 

Verification  of  petition  for  local  option  elec- 
tion, see  Intoxicating  Liquors,  §  32. 

AFFIRMANCE. 

Of  judgment  or  order  in  civil  actions  in  gen- 
eral, see  Appeal  and  Error,  §  1133. 

Of  judgment  or  order  in  criminal  prosecutions, 
tee  Criminal  Law,  |  1182. 

AGENCY. 

In  general,  see  Principal  and  Agent. 

AGREEMENT. 

See  Contracts. 

AGRICULTURE. 

Drainage  of  lands,  see  Drains. 
Irrigation,  see  Waters  and  Water  Courses,  IS 
230-261. 

ALCOHOLIC  LIQUORS. 

Regulation  of  manufacture,  use  and  sale,  see 
Intoxicating  Liquors. 
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ALIENS. 

IV.  NATURALIZATION. 

Accounting  for  fees,  see  Clerks  of  Courts,  g  35. 

ALIMONY. 

See  Divorce,  H  249-255. 

ALLOWANCE. 

Of  alimony  or  counsel  fees  and  expenses  In  di- 
vorce proceedings,  see  Divorce,  |§  249-255. 

Of  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, |  364. 

Of  supersedeas  or  etay  on  appeal  or  writ  of 
error,  see  Appeal  and  Error,  %  481. 

ALMANAC. 

Computation  of  time,  see.  Time. 

ALTERATION. 

Of  geographical  or  political  divisions,  see  Mu- 
nicipal Corporations,  |  34. 

ALTERATION  OF  INSTRUMENTS. 

Payment  of  altered  paper  by  bank,  see  Banks 
and  Banking,  %  147. 

ALTERNATIVE  RELIEF. 

See  Replevin,  |  107. 

AMBIGUITIES. 

Parol  or  extrinsic  evidence  to  construe  ambiip- 
uous  instruments,  see  Evidence,  SS  460-162. 

AMENDMENT. 

Of  particular  act),  instruments,  or  proceedingt. 
See  Indictment  and  Information,  §  161. 
Assessments,  see  Taxation,  |  456. 
Irregularities  and  errors  at  trial,  see  Trial,  H 

412.  413. 
Judgment,  see  Judgment,  |  299. 
Municipal  charter,  see  Municipal  Corporations, 

S  46.  ,  

Pleading,  see  Pleading,  H  236-279. 

Pleading  affecting  limitations,  see  Limitation 

of  Actions,  i  127. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  Courts,  ||  121,  122. 

AMUSEMENTS. 

See  Theaters  and  Shows. 

ANIMALS. 

Carriage  of  live  stock,  see  Carriers,  H  207- 

228. 

Duplicity  in  indictment  for  misbranding,  see 
Indictment  and  Information,  f  125. 

Frightening  animals  on  street,  see  Municipal 
Corporations.  §  705. 

Taxation,  see  Taxation,  |  254. 

|  34.  Failing  to  burn  carcass  of  hog  which 
died  of  disease  after  notice  held  violation  of 
Comp.  Laws  1909,  §  212.— Kern  v.  State  (OkL 
Cr.  App.)  214. 

S  34.  Person  selling  any  part  of  carcass  of 
hog  knowing  it  had  died  of  disease  held  guilty  of 
violating  Comp.  Laws  1909,  9  216.— Kern  T. 
State  (Okl.  Cr.  App.)  214. 

ANNEXATION. 

Of  chattels  to  real  property,  see  Fixtures. 
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ANNULMENT. 

Actions  to  annul  written  instruments,  see  Can- 
cellation of  Instruments. 
Of  will,  see  Wills,  §8  326-400. 

ANSWER. 

In  general,  see  Pleading,  §§  86-127. 

Operation  and  effect  as  appearance,  see  Ap- 
pearance, {  9. 

To  interrogatories  to  jury,  see  Trial,  |§  349- 
365. 

ANTENUPTIAL  CONTRACTS. 

Marriage  settlements,  see  Husband  and  Wife,  8 
31. 

ANTICIPATION. 

Of  defenses,  in  pleading,  see  Limitation  of  Ac- 
tions,'! 177. 

ANTI-TRUST  LAW. 

See  Monopolies,  §§  12-20. 

APPEAL  AND  ERROR. 

See  Certiorari;  Exceptions,  Bill  of;  New 
Trial. 

Appellate  jurisdiction  of  particular  state  courts, 
see  Courts,  §  207. 

Remedy  by  appeal  or  writ  of  error  as  affect- 
ing right  to  prohibition,  see  Prohibition,  §  3. 

Taking  appeal  as  appearance,  see  Appearance, 
8  9. 

Review  in  particular  civil  action*. 
For  divorce,  see  Divorce,  §  184. 
On  claim  against  decedent's  estate,  see  Exec- 
utors and  Administrators,  f  256. 
Relating  to  wills  or  probate,  see  Wills,  |  400. 

Review  in  special  proceedings. 
See  Habeas  Corpus,  |  113;  Mandamus,  |  187. 
Probate  proceedings,  see  Wills,  S  384. 

Review  of  criminal  prosecutions. 
See  Criminal  Law,  §§  1004-1186;  Homicide, 

88  325-340. 
By  habeas  corpus,  see  Habeas  Corpus. 
Violations  of  municipal  ordinances,  see  Munici- 
pal Corporations,  §  642. 

Review  of  proceedings  of  justices  of  the  peace. 
See  Justices  qf  the  Peace,  §§  171-174. 

Review  of  proceedingt  of  nonjudicial  officers  or 
bodies. 

Assessment  for  public  improvements,  see  Mu- 
nicipal Corporations,  §  511. 
County  commissioners,  see  Counties,  §  205- 

I.  NATURE  AND  FORM  OF  REMEDY. 

|  1.  An  appeal  is  not  a  matter  of  right  but  a 
statutory  privilege,  and  he  who  would  enjpy  the 
privilege  must  show  the  statute  conferring  it 
upon  him.— City  of  Portland  v.  Nottingham  & 
Co.  (Or.)  28. 

8  10.  The  remedy  for  an  erroneous  refusal 
of  an  appeal  or  supersedeas  is  by  mandamus. 
—Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Citizens* 
Traction  &  Power  Co.  (N.  M.)  813. 

8  14.  Being  without  jurisdiction  of  an  ap- 
peal from  a  judgment  of  nonsuit,  the  Supreme 
Court  will  direct  that  the  cause  be  entered  as 
pending  on  error.— Estes  v.  Denver  &  R,  G.  R. 
Co.  (Colo.)  1005. 

H.  NATURE  AND  GROUNDS  OF  AP- 
PELLATE JURISDICTION. 

Criminal  prosecutions,  see  Criminal  Law,  I 
1018. 


§  19;  Where  a  peremptory  writ  of  mandamus 
has  been  awarded,  requiring  the  performance  of 
official  duty,  a  compliance  with  the  command 
necessarily  prevents  an  appeal.— Ellen  Piano 
House  v.  Pick  (Or.)  54. 

m.  DECISIONS  REVIEWABLE. 
(D)  Finality  of  Determination. 

S  76.  Right  to  appeal  from  a  final  judgment 
held  not  affected  by  subsequent  void  orderB 
in  form  final— Zelig  v.  Blue  Point  Oyster  Co. 
(Or.)  852.  ,  ... 

t  78.  A  decree  granting  an  injunction  and 
appointing  a  receiver  for  an  insolvent  corpora- 
tion under  Laws  1905,  c.  79,  §§  72,  73,  ia  ,a 
final  decree  within  the  organic  act.— Sacramen- 
to Valley  Irr.  Co.  v.  Lee  (N.  MO  834;  Eagle 
Mining  &  Improvement  Co.  t.  Lund  (N.  M.) 

S  78.  A  decree  appointing  a  receiver  for. '/a 
corporation,  no  injunction  having  been  grant- 
ed under  Laws  1905,  c.  79,  §  72,  held  an  inter- 
locutory order  not  subject  to  appeal  or  writ  of 
error.— -Eagle  Mining  &  Improvement  Co.  v. 
Lund  (N.M.)  840. 

§  78.  A  judgment  of  trial  court  sustaining 
defendant's  plea  in  abatement  and  allowing 
plaintiff  to  amend  held  not  appealable.— La 
Grande  v.  Portland  Public  Market  &  Cold  Stor- 
age Co.  (Or.)  25. 

8  82.  An  appeal  lies  from  a  judgment  of 
the  district  court  purporting  to  vacate  a  pre- 
vious voidable  judgment. — Weaver  v.  Weaver 
(N.  M.)  599. 

(K)  Nature,  Scope,  and  Effect  of  Decision. 

§  101.  An  order  appointing  a  receiver  is  ap- 
pealable.—Wiencke  v.  Bibby  (Cal.  App.)  876. 

§  113.  An  order  after  judgment  denying  a 
motion  to  vacate  the  judgment  and  render  one 
consistent  with  the  jury's  answers  to  special 
questions  held  an  appealable  order  under  Code 
Civ.  Proc.  $  963,  in  view  of  sections  663  and 
663a.— Bond  v.  United  Railroads  of  San  Fran- 
cisco (Cal.)  866. 

IV.  RIGHT  OF  REVIEW. 

(B)  Estoppel,  Waiver,  or  Agreement!  Af- 
fecting Right. 

8  158.  When  a  judgment  is  rendered  against 
a  party,  his  voluntary  payment  of  the  sum 
awarded  will  not  preclude  an  appeal  unless  it 
appears  that  the  payment  was  not  coerced  and 
was  made  with  a  view  of  settlement.— Filers 
Piano  House  v.  Pick  (Or.)  54. 

8  161.  A  party  cannot  accept  the  benefits  of 
a  judgment  or  decree  and  prosecute  an  appeal 
therefrom.— Eilers  Piano  House  v.  Pick  (Or.) 
54. 

V.  PRESENTATION   AND  RESERVA- 
TION IN  LOWER  COURT  OF  . 
GROUNDS  OF  REVIEW. 

Criminal  prosecutions,  see  Criminal  Law,  89 
1037-1064. 

(A)  Issues  and  Questions  In  Lower  Conrt. 

8  171.  The  theory  of  the  cause  as  pursued 
below  must  be  adhered  to  on  appeal. — state  v. 
District  Court  of  Second  Judicial  Diet.,  Silver 
Bow  County  (Mont.)  472. 

(B)  Objections  and  Motions,  and  Ratings 

Thereon. 

Criminal  prosecution,  see  Criminal   Law,  88 
1037,  1038. 

8  193.  Objection  that  the  complaint  was  in- 
sufficient cannot  be  made  for  the  first  time  on 
appeal.— Empire  Ranch  &  Cattle  Co.  Bender 
(Colo.)  494. 
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§  198.  An  objection  that  a  complaint  for 
diverting  water  nowhere  states  how  much  was 
diverted  into  plaintiff's  ditch  and  applied  to  a 
beneficial  nse  cannot  be  raised  in  the  Supreme 
Court  for  the  first  time.— Johnson  v.  Sterling 
Irr.  Co.  (Colo.)  496. 

LI  193.  Under  the  express  provisions  of  Code, 
55,  the  objection  that  a  complaint  against  an 
dorser  states  no  cause  of  action  may  be 
raised  for  the  first  time  on  appeal.— Sykes  v. 
Kruse  (Colo.)  1013. 

|  193.  The  sufficiency  of  the  complaint  may 
be  first  challenged  in  the  Supreme  Court.— 
Eilers  Piano  House  v.  Pick  (Or.)  54. 

|  206.  Objections  not  made  below  to  ques- 
tions propounded  to  a  witness  will  not  be 
considered.— Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Rodgers  (N.  M.)  805. 

8  233.  A  motion  for  nonsuit  held  sufficient 
to  raise  the  question  as  to  the  sufficiency  of 
the  complaint.— Sykes  v.  Kruse  (Colo.)  1013. 

(O  Exception*. 

Crin^al^rosecutions,  see  Criminal  Law,  88 

CD)  Motions  for  How  Trial. 

|  804.  Failure  of  court  to  pass  on  motion  is 
not  reversible  error,  where  record  does  not  show 
that  motion  was  called  to  the  attention  of  the 
court,  a  refusal,  and  an  exception  taken.— Geter 
v.  Ulrich  (Okl.)  713. 

TO.  REQUISITES  AND  PROCEEDINGS 
FOR  TRANSFER  OF  CAUSE. 

Criminal  prosecutions,  see  Criminal  Law.  I 

1069-1081. 
On  certiorari,  see  Certiorari,  |  42. 

(A)  Time  of  Taking  Proceeding*. 

Criminal  prosecutions,  see  Criminal   Law,  f 
1069. 

8  34.".  An  application  for  a  rehearing  of  the 
determination  of  the  district  court  of  a  motion 
for  a  new  trial  held  not  to  suspend  the  run- 
ning of  the  statute  relating  to  time  for  appeal. 
—Luke  v.  Coleman  (Utah)  1023. 

S  345.  Under  the  statute  allowing  appeals 
from  final  judgments  of  the  district  court,  to 
be  taken  within  six  months,  such  judgments 
do  not  become  final  until  the  disposition  of  a 
motion  for  a  new  trial.— Luke  v.  Coleman 
(Utah)  1023. 

I  356.  An  appeal  from  a  judgment  taken 
more  than  six  months  after  entry  thereof  can- 
not be  considered  for  any  purpose.— Bennett 
v.  Potter  (Cal.  App.)  885. 

8  356.  Where  an  appeal  from  a  final  judg- 
ment is  not  taken  within  60  days,  the  sufficien- 
cy of  the  evidence  to  sustain  the  findings  can- 
not be  reviewed  under  Rev.  Codes,  §  4807,  sub- 
div.  1.— Haas  v.  Teters  (Idaho)  96. 

|  356.  Writ  of  error  dismissed  for  failure  to 
file  same  within  one  year,  as  required  by  C'omp. 
Laws  1909,  {  6082.— Tishomingo  Electric  Light 
&  Power  Co.  v.  Harris  (Okl.)  713. 

(B)  Petition    or    Prayer,    Allowance,  and 
Certificate  or  Affidavit. 

On  certiorari,  see  Certiorari,  f  42. 

8  364.  Laws  1909,  c  120,  8  1.  amending 
Laws  1907,  c.  57.  8  20,  making  return  day  of 
writ  of  error  130  days  from  the  date  of  the 
writ,  applies  to  all  actions  pending  or  other- 
wise.—Sacramento  Valley  Irr.  Co.  v.  Lee  (N. 
M.)  834. 

(D)  Writ  of  Error,  Citation,  or  Notice. 

Criminal  prosecutions,  see  Criminal  Law.  8 
1081. 


VIII.  EFFECT  OF  TRANSFER  OF 
CAUSE  OR  PROCEEDINGS 
THEREFOR. 

Taking  appeal  as  appearance,  see  Appearance, 
8  9. 

EE.  SUPERSEDEAS  OR  STAT  OF  PRO- 
CEEDINGS. 

Election  contest,  see  Elections,  |  305. 

8  481.  Under  Civ.  Code  Aria.  1901,  par. 
1512,  an  order  of  the  court  staying  proceedings 
is  essential  to  constitute  a  stay  on  appeal  or 
writ  of  error.— Potomac  Oil  Co.  t.  Dye  (Cal. 
App.)  12a 

X.  RECORD  AND  PROCEEDINGS  NOT 
IN  RECORD. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  88  1086-1128. 

(A)  Matters  to  be  Shown  by  Record. 

Incorporation  of  evidence  in  bill  of  exceptions, 

see  Exceptions,  Bill  of,  8  14. 
Review  of  criminal  prosecutions,  see  Criminal 

Law,  88  1086,  108t. 

8  499.  A  contention  that  plaintiff  should 
have  been  allowed  to  amend  cannot  be  consid- 
ered where  the  record  shows  no  application  for 
leave  to  amend.— Womble  v.  Womble  (CaL 
App.)  353. 

(B)  Scope  and  Contents  of  Record. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  8  1088. 

8  520.  Motion  to  quash  service  of  summons, 
and  ruling  thereon,  can  only  be  reviewed  by  in- 
corporating the  same  in  a  bill  of  exceptions  or 
case-made.-*- School  Dist  No.  1,  Pontotoc  Coun- 
ty, v.  Vinsant  (Okl.)  714. 

8  536.  Contents  of  the  judgment  roll  where 
defendant  has  answered  stated  under  Rev. 
Codes,  8  4456,  subdiv.  2,  as  amended  by  Laws 
1909,  p.  76.— Haas  v.  Teters  (Idaho)  96. 

8  536.  A  case-made  held  not  a  part  of  the 
record  of  the  trial  court,  but  a  part  of  the 
record  in  a  proceeding  in  error.— Qwinnup  v. 
Griffins  (Okl.)  909. 

(C)  Necessity  of  Bill  of  Exceptions,  Case, 

or  Statement  of  Pacta. 

Making  and  filing  of  bill  of  exceptions,  see  Ex- 
ceptions, Bill  of. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  88  1097-1102. 

(D)  Contents,  Making,  and  Settlement  of 

Case  or  Statement  of  Paets. 

i  573.  A  proposed  statement  served  by  ap- 
pellant on  respondent  held  to  amount  to  an 
agreed  statement  of  facts. — Stelter  v.  Fowler 
(Wash.)  1096. 

(P)  Making-,    Form,    and    Requisites  of 
Transcript  or  Return. 

8  600.  Under  Rev.  Codes,  8  4818.  held  that 
on  appeal  from  a  final  judgment  bill  of  ex- 
ceptions upon  which  appellant  relies  is  proper- 
ly incorporated  in  the  transcript— Haas  v.  Te- 
ters (Idaho)  96. 

(G)  Antbentteatlon  and  Certification. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  8  1105. 

(H)  Transmission,   Piling-,    Printing-,  and 
Service  of  Copies. 

Computation  of  time,  exclusion  of  Sunday,  see 
Time,  8  10. 

8  627.  Appellee's  motion  to  docket  and  af- 
firm will  be  granted,  where  appellant  fails  to 
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file  his  transcript  or  assignments  of  error  as 
required  by  Laws  1907,  c.  57,  |  21.— Price  v. 
Toti  (N.  M.)  624. 

8  628.  In  view  of  Laws  1907,  c.  57,  8  21, 
held,  that  the  trial  judge's  failure  to  settle  a 
bill  of  exceptions  tendered  less  than  10  days 
before  the  return  day  is  not  good  cause  for  ap- 
pellant's failure  to  file  transcript  and  assign- 
ments of  error  within  the  statutory  period. — 
Price  v.  Toti  (N.  M.)  624. 

8  631.  In  an  action  for  libel,  the  amount  of 
damage  claimed  fixes  the  value  of  the  property 
in  dispute,  within  Laws  1907,  c.  57,  f  34.  re- 
lating to  printing  of  records.— Woodling  v.  Ro- 
mero (N.  M.)  622. 

8  633.  Absence  of  printed  record  required 
by  Supreme  Court  Rule  4,  8  2  (107  Pac.  viii), 
held  cause  for  dismissal  on  call  of  case— Wood- 
ling  v.  Romero  (N.  M.)  622. 

(I)  Defects,   Objection*.    Amendment,  and 
Correction. 

8  655.  Defect  in  notice  of  application  to  set- 
tle and  sign  statement  of  facts  on  appeal  held 
not  ground  for  striking  the  statement.— Stelter 
v.  Fowler  (Wash.)  1096. 

(J)  Conclusiveness  and   Effect,  Impeach- 
ing and  Contradiction:. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  |8  1111,  1112. 

(K)  Questions  Presented  for  Review. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  8  1114. 

8  671.  An  appellate  court  may  not  go  be- 
yond the  scope  of  the  order  appealed  from,  and 
review  matters  not  in  the  record.— Maclay  Co. 
v.  Meads  (Cal.  App.)  364. 

8  674.  Where  an  undertaking  on  appeal  in 
an  original  action  is  not  made  a  matter  of  rec- 
ord in  contempt  proceedings,  the  question  of 
whether  the  original  suit  stayed  the  proceed- 
ings in  the  lower  court,  and  thus  divested  that 
court  of  jurisdiction  therein,  cannot  be  consid- 
ered in  the  Supreme  Court— Trulllnger  v.  Howe 
(Or.)  4. 

8  692.  Where  the  record  does  not  show  what 
evidence  the  appellant  intended  to  elicit  by 
an  excluded  question,  the  court  cannot  say 
that  its  exclusion  was  prejudicial.— Purdy  v. 
Harris  (Or.)  860. 

8  706.  Where  findings  of  fact  are  waived, 
and  the  evidence  is  not  in  the  record,  the  ac- 
tion of  the  trial  court  in  denying  a  new  trial 
for  newly  discovered  evidence  will  not  be  re- 
viewed.—Union  Lumber  Co.  v.  Webster  (CaL 
App.)  891. 

(L)  Matters  Hot  Apparent  of  Record. 

8  712.  Unidentified  maps  filed  with  the  rec- 
ord on  appeal  held  no  part  of  the  record.— 
O'Reilly  v.  Noxon  (Colo.)  486. 

XI.  ASSIGNMENT  OF  ERRORS. 

8  728.  An  assignment  of  error  that  the  court 
erroneously  admitted  a  witness'  deposition  ques- 
tions the  admissibility  of  the  deposition  as  a 
whole.— Atchison,  T.  4  S.  F.  Ry.  Co.  v.  Rodg- 
era  (N.  M.)  805. 

8  730.  An  assignment  of  error  to  an  instruc- 
tion held  too  general  to  be  considered.— Reimers 
v.  Pierson  (Or.)  436. 

XXL  BRIEFS. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  8  H30. 


XDX  DISMISSAL.  WITHDRAWAL,  OR 
ABANDONMENT. 

Dismissal  of  certiorari,  see  Certiorari,  I  60. 
Review  of  criminal  prosecutions,  see  Criminal 
Law,  8  113L 

8  781.  The  subject-matter  of  a  controversy 
between  a  city  and  street  railway  company  un- 
der a  franchise  ordinance  held  unaffected  by  an 
amendatory  ordinance  adopted  pending  litiga- 
tion, notwithstanding  provisions  of  the  city 
charter.— State  v.  Seattle,  R.  &  S.  Ry.  Co. 
(Wash.)  260. 

8  781.  An  appeal  from  a  judgment  giving 
plaintiff  the  right  as  against  the  defendant  co- 
tenant  to  redeem  from  a  sale  on  mortgage  fore- 
closure will  not  be  dismissed  on  the  ground 
that  there  is  no  controversy  between  the  par- 
ties.—McSorley  v.  Lindsay  (Wash.)  267. 

8  800.  Where  plaintiff  in  error  filed  a  tran- 
script and  assignments  of  error  after  the  10 
days  allowed  by  Laws  1907,  c.  57,  f  21,  the 
writ  of  error  will  not  be  dismissed  on  motion 
made  after  the  filing.— Sacramento  Valley  Irr. 
Co.  v.  Lee  (N.  M.)  834. 

8  800.  A  motion  to  dismiss  where  not  made 
until  after  filing  of  the  transcript  required 
by  Laws  1907,  c.  >57,  8  20,  and  of  the  assign- 
ments of  error,  will  be  denied.— Eagle  Mining 
&  Improvement  Co.  v.  Lund  (N.  M.)  840. 

XVI.  REVIEW. 

Criminal  prosecutions,  see  Criminal  Law.  88 

1137-1172. 
Divorce  proceedings,  see  Divorce,  8  184. 
On  certiorari,  see  Certiorari,  8  64. 
Probate  proceedings,  see  Wills,  8  384. 

(A)  Scope  and  Extent  In  General. 

8  837.  The  court  on  appeal,  in  view  of  the 
record,  held  limited  to  passing  on  the  question 
of  the  admissibility  of  letters  in  the  record  as 
identified  offers  of  proof.— Collins  v.  Hoffman 
(Wash.)  625. 

8  847.  Under  the  circumstances,  held,  that 
the  Supreme  Court  could  not  pass  upon  the 
evidence  and  order  findings  of  fact  and  conclu- 
sions of  law  in  a  suit  to  cancel  a  mortgage  in 
which  a  cross-complaint  for  damages  was  filed, 
as  it  might  ordinarily  do  in  equity  cases.— Nay- 
lor  v.  Jensen  (Utah)  73. 

8  854.  The  Supreme  Court  will  not  reverse  a 
correct  judgment  based  on  erroneous  reasoning. 
— McKee  v.  Title  Ins.  &  Trust  Co.  (Cal.)  140. 

8  854.  A  judgment,  though  based  on  an  un- 
sound theory,  will  be  sustained  if  it  appears 
from  the  pleadings  that  the  losing  party  could 
not  have  succeeded  on  any  theory.— Denniaon 
v.  Barney  (Colo.)  519. 

8  867.  What  is  reviewable  on  appeal  from 
an  order  denying  defendant's  motion  for  a  new 
trial  stated—  Bennett  v.  Potter  (Cal.  App.)  885. 

(O)  Parties  Kntltled  to  Allege  Error. 

Criminal  prosecutions,  see  Criminal  Law,  8 
1137. 

8  877.  In  an  action  in  which  a  receiver  was 
appointed,  a  contention  that  the  account  of  the 
receiver  should  have  been  settled  and  his  com- 
pensation allowed  could  not  be  considered 
where  the  receiver  was  not  complaining.— 
Wiencke  v.  Bibby  (Cal.  App.)  876. 

8  877.  Where  a  judgment  erroneously  allow- 
ed a  railroad  to  hold  certain  land  to  which  it 
was  not  entitled,  it  will  not  be  reversed  upon 
the  appeal  of  the  railroad  where  the  other  par- 
ty does  not  complain.— Chicago,  R.  I.  &  P.  Ry. 
v.  Hayes  (Colo.)  315. 
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<D)  Amendments,  Addition*!  Proofs,  and 
Trial  of  Cam*  Anew. 

Trial  de  novo  on  appeal  from  justices'  courts, 
see  Justices  of  the  Peace,  §5  171-174. 

(E)  Presnmptlons. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  |§  1141-1144. 

8  907.  Where  the  evidence  is  not  in  the 
record  on  appeal,  it  will  be  presumed  sufficient 
as  matter  of  law  to  sustain  the  recovery. — 
Bond  v.  United  Railroads  of  San  Francisco 
(Cal.)  366. 

§  920.  Where  error  was  not  shown  in  the 
vacation  of  an  order,  appointing  a  receiver  it 
was  presumably  justified.— Wiencke  v.  Bibby 
(Cal.  App.)  876. 

8  920.  On  appeal  it  must  be  presumed  in  the 
absence  of  a  showing  to  the  _  contrary  that 
everything  required  was  done  in  the  way  of 
settling  a  receiver's  account,  etc.,  before  he 
was  discharged.— Wiencke  v.  Bibby  (Cal.  App.) 
876. 

8  927.  In  determining  on  appeal  the  proprie- 
ty of  a  nonsuit,  plaintiff's  testimony  must  be 
given  the  fullest  weight  to  which  it  is  en- 
titled.—In  re  Chevallier's  Estate  (Cal.)  130. 

8  927.  Where  it  cannot  be  ascertained  from 
the  recitals  in  a  justice's  docket,  it  will  be 
presumed  on  appeal  that  a  motion  was  made 
and  decided  at  the  time  to  which  a  continuance 
was  taken.— State  v.  Justice  Court  of  Tp.  No. 
1,  Gallatin  County  (Mont.)  294. 

8  928.  Where  the  record  does  not  show  what 
instructions  were  objected  to,  or  what  instruc- 
tions were  given  by  the  court  of  its  own  motion, 
it*  will  be  presumed  that  the  jury  were  properly 
instructed. — Burns  v.  Herman  (Colo.)  310. 

8  931.  Where  there  is  no  finding  made  up- 
on an  issue,  it  must  be  presumed  that  no  evi- 
dence was  offered  or  heard  in  support  of  such 
issue,  where  none  is  shown  bythe  record  to 
have  been  offered.— Reeder  t.  Wells  Fargo  & 
Co.  (Cal.  App.)  842. 

8  932.  There  is  no  presumption  from  the 
smallness  of  a  verdict  that  any  element  of  dam- 
ages was  ignored  by  the  jury.— Stein  v.  United 
Railroads  of  San  Francisco  (Cal.)  663. 

8  934.  The  court  on  appeal  from  a  Judgment 
will  adopt  the  view  of  the  evidence  which  sup- 
ports the  judgment.— Packard  v.  Booth  (Wash.) 

(F)    Discretion  of  Lower  Court. 

8  954.  Discretion  of  trial  court  in  dissolving 
an  injunction,  unless  clearly  abused,  will  not 
be  disturbed.— Cunningham  v.  Ponca  City  (Okl.) 
919. 

8  970.  The  ruling  of  the  trial  judge  as  to 
the  sufficiency  of  the  proof  of  loss  of  an  in- 
strument to  admit  secondary  evidence  will  not 
be  disturbed  unless  manifestly  erroneous. — Cal- 
ifornia Nat.  Bank  v.  Weldon  (Cal.  App.)  334. 

8  977.  The  ruling  of  the  trial  court  in  grant- 
ing or  refusing  a  new  trial  will  not  be  disturb- 
ed on  appeal  except  where  its  discretion  has 
been  abused— Aboltin  v.  Heney  (Wash.)  245. 

8  981.  Except  for  an  abuse  of  discretion,  the 
denial  of  a  new  trial  for  newly  discovered  evi- 
dence will  not  be  disturbed  on  appeal. — Union 
Lumber  Co.  v.  Webster  (Cal.  App.)  891. 

8  984.  The  matter  of  costs  in  an  equity  pro- 
ceeding being  largely  within  the  discretion  of 
the  judge,  his  action  thereon  will  not  be  dis- 
turbed, unless  it  is  manifestly  erroneous.— 
Mountain  Waterworks  Const.  Co.  v.  Holme 
(Colo.)  501. 
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(6)  Question*  of  Foot,  Verdicts,  ond  Find- 
ing;*. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  88  1158,  1159. 

8  992.  Where  there  is  some  evidence  of  the 
loss  of  an  instrument  so  as  to  permit  secondary 
evidence,  the  court  will  not  review  its  sufficien- 
cy in  the  absence  of  the  slightest  contradictory 
evidence.— California  Nat.  Bank  v.  Weldon  (Cal 
App.)  334. 

8  994.  Rule  as  to  when  the  Supreme  Court 
will  control  a  finding  denying  credence  to  tes- 
timony stated.— Davis  v.  Judson  (Cal.)  147. 

8  994.  Code  Civ.  Proc.  8  2061,  that  a  wit- 
ness found  to  be  false  in  one  part  of  his  tes- 
timony is  to  be  distrusted  as  to  others,  has 
no  application  to  an  appellate  court — Robinson 
v.  Robinson  (CaL)  155. 

8  997.  Where  a  verdict  is  directed  after  mo- 
tion of  each  party  for  a  directed  verdict,  both 
parties  are  concluded  by  the  finding  upon  which 
the  instruction  was  given,  which  cannot  be 
disturbed  on  appeal  if  supported  by  substantial 
evidence.— Moore  v.  Western  Meat  Co.  (N.  M.) 
827. 

8  1001.  The  presumption  is  that  the  testi- 
mony before  the  trial  court  was  true,  and, 
where  it  is  sufficient  to  sustain  a  judgment,  the 

4'udgment  will  not  be  disturbed  on  appeal.—' 
lurson      Bogart  (Colo.)  516. 

8  1001.  A  judgment  will  not  be  reversed  for 
insufficiency  of  the  evidence,  where  it  reasonably 
tends  to  support  the  same.— First  Nat  Bank 
Arnold  (Okl.)  719. 

8  1001.  A  judgment  supported  by  evidence 
will  not  be  disturbed  on  appeal.— Burns  v. 
Vaught  (Okl.)  906;  Matxger  v.  Page  (Wash.) 
254. 

8  1002.  Where  the  evidence,  though  conflict- 
ing, is  legally  sufficient  to  sustain  a  verdict, 
the  court  on  appeal  will  not  reverse.— Burns 
v.  Herman  (Colo.)  310. 

8  1002.  Where  the  contentions  of  both  plain- 
tiff and  defendant  are  supported  by  substantial 
evidence,  the  Supreme  Court  must  accept  plain- 
tiff's version  as  to  the  facts  as  true  upon  appeal 
from  a  judgment  for  plaintiff.— Edwards  v. 
Seattle,  R.  &  S.  Ry.  Co.  (Wash.)  563. 

8  1004.  The  authority  of  the  Supreme  Court 
to  review  the  amount  of  damages  recovered  ex- 
ists only  when  the  excess  appears  as  matter 
of  law,  or  is  such  as  to  suggest  at  first  blush 
passion,  prejudice,  or  corruption  of  the  jury. — 
Bond  v.  United  Railroads  of  San  Francisco 
(Cal.)  366. 

8  1004.  The  sufficiency  of  evidence  to  sup- 
port an  allowance  for  damages  cannot  be  re- 
viewed if  it  tends  to  support  the  allowance.— 
Bond  v.  United  Railroads  of  San  Francisco 
(Cal.)  366. 

8  1004.  The  discretion  of  the  jury  as  to  as- 
sessment of  exemplary  damages  will  not  ordi- 
narily be  controlled  on  appeal.— Hagerman  Irri- 
gation Co.  v.  McMurry  (N.  M.)  823. 

8  1008.  Where,  after  a  new  trial,  on  the 
ground  that  the  verdict  is  excessive,  the  second 
verdict  is  in  excess  of  the  •first  one,  a  third 
trial  will  not  be  granted.— Caldwell  v.  Northern 
Pac.  Ry.  Co.  (Wash.)  1099. 

8  1008.  Findings,  while  seemingly  inconsist- 
ent, being  susceptible  of  reconciliation  with  one 
another  and  with  the  decree,  are  controlling 
on  appeal.— Harbison  v.  Beets  (Kan.)  423. 

8  1009.  Where  evidence  is  taken  by  an  ex- 
aminer who  does  not  report  findings  of  fact 
the  evidence  will  be  reviewed. — Gallup  Electric 
Light  Co.  v.  Pacific  Improvement  Co.  (N.  M.) 
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(1610.  A  finding  sustained  by  evidence  will 
not  be  disturbed.— Kimball  v.  Northern  Electric 
Co.  (Cal.)  156;  Hagerman  Irrigation  Co.  t. 
McMurry  (N.  M.)  828. 

§  1010.  The  decision  of  the  trial  court  upon 
issues  of  fact  is  conclusive  on  appeal  so  far  as 
there  is  any  substantial  evidence  tending  to 
support  the  decision— Robinson  v.  Robinson 
(Cal.)  165. 

|  1011.  A  finding  of  the  trial  court  based  on 
conflicting  evidence  will  not  be  set  aside  on 
appeal.— Morgan  v.  Myers  (Cal.)  153;  Bonetti 
T.  Ruia  (Cal.  App.)  118. 

S  1011.  Where  there  is  a  conflict  in  the  testi- 
mony, the  findings  of  fact  by  a  trial  court  will 
not  be  disturbed  on  appeal  when  there  is  suffi- 
cient substantial  testimony  to  sustain  them.— 
Denver  Pressed  Briek  Co.  v.  Young  (Colo.)  499. 

|  1011.  A  finding  of  fact  that  defendants 
were  informed  of  certain  conditions  when  they 
bought  the  property  made  on  conflicting  evidence 
will  not  be  interfered  with  on  appeal.— Naden 
v.  Christopher  (Wash.)  1116. 

8  1013.  The  discretion  of  the  court  as  to  as- 
sessment of  exemplary  damages  will  not  or- 
dinarily be  controlled  on  appeal.— Hagerman 
Irrigation  Co.  v.  McMurry  (N.  M.)  823. 

S  1022.  A  finding  by  a  referee  on  conflict- 
ing evidence,  confirmed  by  the  court  in  an  ac- 
tion to  determine  priority  of  rights  to  divert 
water,  held  not  to  be  disturbed  on  appeal.— 
Jobnsou  v.  Sterling  Irr.  Co.  (Colo.)  496. 

(H)  Harmlm  Error. 

Criminal  prosecutions,  see  Criminal  Law,  f| 
1163-1172. 

8  1030.  Where  the  clerk  of  court  enters  a 
submission  and  award  in  a  pending  suit  under 
the  title  of  the  suit  and  thereafter  makes  new 
entries  showing  separate  arbitration  proceed- 
ings, the  irregularity,  if  any,  is  not  prejudicial. 
— Silliman  v.  Carr  (Cal.)  135. 

8  1036.  Defendant  in  an  action  for  breach 
of  contract  to  pay  assessments  on  corporate 
stock  held  not  prejudiced  by  the  failure  of  plain- 
tiff to  make  a  third  person  a  party.— Pettit 
v.  Forsyth  (Cal.  App.)  892. 

|  1036.  The  denial  of  motions  to  dismiss  an 
action  as  to  particular  defendants  was  not 

Jirejudicial  to  them,  where  the  action  was  final- 
y  dismissed  as  to  them.— Mountain  Water- 
works Const.  Co.  v.  Holme  (Colo.)  501. 

|  1039.  A  judgment  will  not  be  reversed  be- 
cause new  matter  in  a  reply  constitutes  a  de- 
parture from  the  petition.— Savage  v.  Modern 
Woodmen  of  America  (Kan.)  802. 

8  1039.  Where.a  case  was  tried  on  the  merits 
without  reference  to  technical  rulings  on  plead- 
ings, objections  to  the  rulings  are  not  well 
taken.— Go  ttschalk  v.  Meisenheimer  (Wash.) 
765. 

§  1040.  The  overruling  of  as  street  railroad 
company's  demurrer  to  a  complaint  for  personal 
injuries  on  the  ground  of  its  uncertainty  held 
harmless  error.— Stein  v.  United  Railroads  of 
San  Francisco  (Cal.)  663. 

|  1040.  Any  error  in  failure  to  sustain  a 
demurrer  held  harmless.— Wieucke  v.  Bibby 
(Cal.  App.)  876. 

8  1043.  In  unlawful  detainer  proceedings  un- 
der Rem.  &  Bal.  Code.  §  834,  refusal  to  quash 
writ  of  restitution  held  not  prejudicial  to  de- 
fendant.—Westmoreland  Co.  v.  Howell  (Wash.) 
281. 

$  1046.  The  .  action  of  the  trial  court  in  a 
persoual  injury  action  in  offering  a  pillow  and 
blanket  for  plaintiffs  use  while  testifying  held 
•not  prejudicial  to  defendant  so  as  to  warrant 


a  reversal  of  a  judgment  for  plaintiff.— Ed* 
wards  v.  Seattle,  R.  £  S.  Ry.  Co.  (Wash.)  568. 

f  1048.  Any  error  in  permitting  a  medical 
expert  to  be  asked  whether,  except  as  to  his 
right  knee,  plaintiff  could  successfully  pass  an 
examination  for  admission  to  the  army,  held 
harmless.— Kimball  v.  Northern  Electric  Co. 
(Cal.)  156. 

I  1048.  Improper  questions  asked  a  witnesi 
held  not  ground  for  reversal,  where  the  an* 
swers  were  so  indefinite  that  the  jury  could 
not  have  been  affected  thereby.— Jenkins  v. 
Commercial  Nat.  Bank  of  St.  Anthony  (Idaho) 
463. 

8  1050.  The  overruling  of  an  objection  to  a 
question  asked  a  witness  held  harmless.— Bon- 
etti v.  Ruiz  (Cal.  App.)  118. 

{  1050.  In  an  action  for  the  price  of  an  au- 
tomobile, evidence  as  to  a  resale  held  not  prej- 
udicial where  the  damages  claimed  were  not  in 
excess  of  the  contract  price.— Bennett  v.  Potter 
(Cal.  App.)  885. 

8  1050.  Error  in  admitting  evidence  offered 
by  plaintiff  which  required  its  rebuttal  by 
expert  testimony  by  defendant  held  not  reversi- 
ble.—Copeuhaver  v.  Northern  Pac.  Ry.  Co. 
(Mont.)  467;  Buls  v.  Same  (Mont.)  472. 

§  1050.  Erroneously  receiving  an  ordinance 
in  evidence,  where  it  did  not  affect  the  finding, 
was  harmless  error.— Cunningham  v.  Ponca 
City  (Okl.)  919. 

8  1050.  In  an  action  by  brokers  to  recover 
a  commission  for  producing  a  purchaser,  error 
in  admitting  secondary  evidence  of  a  letter 
without  preliminary  foundation  held  not  harm- 
less.—Reimers  v.  Pierson  (Or.)  436. 

8  1050.  Any  error  in  admitting  evidence  of 
waiver  of  a  contract  and  refusing  to  strike  it 
held  not  prejudicial  to  plaintiffs.— Butts  v.  Cook 
(Wash.)  282. 

8  1051.  Any  error  in  admitting  X-ray  photo- 
graphs of  a  personal  injury  was  harmless, 
where  the  condition  shown  thereby  was  the 
name  as  that  disclosed  by  expert  testimony.— 
Kimball  v.  Northern  Electric  Co.  (Cal.)  156. 

8  1051.  Error  in  admitting  part  of  an  an- 
swer which  was  not  responsive  held  not  to  have 
prejudiced  defendant.— Copen haver  v.  Northern 
Pac.  Ry.  Co.  (Mont.)  467;  Buls  v.  Same 
(Mont.)  472. 

8  1052.  In  an  action  for  injury  to  an  elec- 
tric railway  employe  while  riding  on  a  car,  any 
error  in  admitting  evidence  concerning  use  of 
his  pass  when  off  duty  held  harmless.— Kimball 
v.  Northern  Electric  Co.  (Cal.)  156. 

8  1052.  Any  error  in  refusing  defendant's 
challenge  to  the  evidence  was  cured  by  a  ver- 
dict for  him.— Aldrich  v.  Island  Empire  Tele- 
phone &  Telegraph  Co.  (Wash.)  284. 

8  1052.  Where  defendant  did  not  rest  on  its 
motion  for  nonsuit,  but  supplied  legal  proof,  any 
error  in  admitting  incompetent  evidence  held 
cured.— Hewitt  v.  City  of  Seattle  (Wash.)  1084. 

8  1054.  Admission  of  incompetent  evidence 
in  a  trial  by  the  court  held  not  reversible  error, 
—Brown  v.  First  Nat.  Bank  (Colo.)  483. 

8  1056.  Where  the  court's  erroneous  exclu- 
sion of  notes  executed  by  a  corporation  in  a 
suit  thereon  compelled  plaintiff  to  proceed  on 
the  common  counts  for  money  had  and  receiv- 
ed, the  ruling  was  prejudicial.— Tatem  v.  Eg- 
lanol  Mining  Co.  (Mont.)  295. 

8  1056.  In  an  action  against  a  corporation 
and  copartnership  for  commissions  for  selling 
land  under  a  contract  with  the  copartnership, 
any  error  in  excluding  evidence  to  show  that 
the  corporation  assumed  the  liabilities  of  the 
copartnership  was  not  prejudicial  to  plaintiff 
where  the  judgment  for  plaintiff  was  against 
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the  corporation  as  well  aa  the  copartnership.— 
Butts  v.  Cook  (Wash.)  282. 

8  1067.  It  was  not  reversible  error  to  ex- 
clude evidence  that  an  electric  railway  employe 
suing  for  personal  injuries  used  a  pass  when 
not  on  company  business,  where  he  admitted 
that  fact.— Kimball  v.  Northern  Electric  Co. 
(Cal.)  156. 

§  1057.  Error  of  the  .trial  court  in  reject- 
ing evidence  held  not  prejudicial.— Denver  Press- 
ed Brick  Co.  v.  Young  (Colo.)  499. 

8  1057.  Exclusion  of  certain  proof,  if  error, 
held  not  prejudicial.— Atchison,  T.  &  S.  F. 
By.  Co.  v.  Bodgers  (N.  M.)  805. 

8  1057.  _  Exclusion  of  evidence  tending  to 
prove  an  issue  is  not  reversible  error,  when  the 
issue  was  admitted  by  counsel. — Thompson  & 
Bose  v.  S.  P.  &  C.  B.  Tyler  (OkL)  709. 

8  1064.  In  action  on  note,  error  in  instruc- 
tion given  held  prejudicial  to  defendant— Light 
v.  Stevens  (Cal.)  659. 

8  1064.  Complaints  as  io  instructions  are 
nuavailing,  unless  leveled  at  those  which  show 
that  the  court  misapprehended  the  law.— Harbi- 
son v.  Beets  (Kan.)  423. 

8  1064.  Defining  "assumed"  in  an  Instruc- 
tion as  meaning  that  "he  took  the  chances  of 
it"  was  harmless  error  in  a  personal  injury 
action.— Beseloff  v.  Strandberg  (Wash.)  250. 

8  1064.  Any  irregularity  in  an  instruction  as 
being  a  comment  upon  the  evidence,  contrary  to 
Const,  art  4,  6  10,  held  not  prejudicial  to  de- 
fendant in  an  action  against  a  city  for  personal 
injuries.— Hewitt  v.  City  of  Seattle  (Wash.) 
1084. 

8  1066.  Error  in  defining  contributory  neg- 
ligence was  harmless  to  defendant  where  there 
was  no  evidence  of  such  negligence.— Beseloff  v. 
Strandberg  (Wash.)  250. 

8  1067.  Befusal  of  defendant's  requests  for 
instruction  in  an  action  against  a  street  rail- 
road held  reversible  error.— Stein  v.  United  Bail- 
roads  of  San  Francisco  (Cal.)  663. 

j  1068.  Errors  in  instructions  held  not  prej- 
udicial.—Pettit  v.  Forsyth  (Cal.  App.)  892. 

8  1068.  Where  the  jury  found  for  the  de- 
fendant on  all  the  issues,  the  plaintiff  cannot 
complain  of  an  erroneous  instruction  on  the 
measure  of  damages.— Burns  v.  Herman  (Colo.) 
310. 

8  1068.  Failure  to  instruct  jury  that  three- 
fourths  of  their  number  could  return  a  verdict 
held  harmless  error  where  the  verdict  was  unan- 
imous and  no  request  for  such  instruction  was 
made.— Thompson  &  Bose  v.  S.  P.  &  C.  B.  Tyler 
(Okl.)  709. 

8  1070.  Plaintiff  held  not  harmed  by  the 
jury's  failure  to  answer  a  question.— Wiencke 
v.  Bibby  (Cal.  App.)  876. 

8  1070.  Any  error  in  an  action  for  commis- 
sions in  selling  land  in  instructing  so  as  to 
cause  the  jury  to  omit  from  their  verdict  a  cer- 
tain sum  to  which  plaintiff  was  entitled,  and 
for  which  he  held  a  check  from  defendant,  could 
not  have  injured  plaintiff  where  defendant  of- 
fered to  pay  him  that  amount  in  cash  before 
judgment  was  entered.— Butts  v.  Cook  (Wash.) 
282. 

8  1071.  Where  the  pleadings  in  specific  per- 
formance were,  in  effect,  submitted  as  the  evi- 
dence, held,  there  was  no  harm  in  rendering 
judgment  for  defendant  on  the  ground  that  the 
contract  was  not  just  or  reasonable,  instead  of 
on  the  ground  of  insufficiency  of  the  complaint, 
because  of  its  failure  to  allege  the  justness  and 
reasonableness  of  the  contract,  as  required  by 
Civ.  Code,  8  3391.— Porter  v.  Anderson  (Cal. 
App.)  345. 
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t  1071.  Action  of  court  in  making  findings 
on  granting  motion  for  judgment  because  of 
insufficiency  of  complaint  to  state  cause  of  ac- 
tion held  not  prejudicial  to  defendant.— Womble 
v.  Womble  (Cal.  App.)  353. 

8  1071.  Making  of  findings  and  conclusions 
by  the  trial  court  held  not  prejudicial  to  ap- 
pellant—Wiencke  v.  Bibby  (CaL  App.)  87& 

8  1071.  Consideration  of  unauthorised  find* 
ings  by  a  referee  does  not  require  reversal  of  a 
decree  based  thereon— Anthony  v.  Hillsboro 
Gold  Mining  Co.  (Or.)  442. 

8  1073.  A  reformation  of  an  assignment  held 
not  prejudicial  to  defendant— Martin  v.  Stone 
(Cal.  App.)  706. 

8  1073.  Giving    default    judgment,  where 

Elaintiff  would  have  been  entitled  on  motion  to 
ave  the  answer  stricken  because  not  verified, 
held  harmless.— School  District  No.  2,  Fremont 
County,  v.  Shuck  (Colo.)  511. 

(I)  Error  Waived  In  Appellate  Court. 

8  1078.  Where  the  brief  of  plaintiff  in  error 
fails  to  preserve  any  point  complained  of  by 
specification  of  error,  the  question  is  waived.— 
Flood  v.  State  (Okl.)  914. 

(K)  Subsequent  Appeals. 

8  1096.  Where  judgment  on  remand  Is  en- 
tered in  accordance  with  directions  of  the  Su- 
preme Court,  the  action  will  not  be  disturbed  on 
a  second  proceeding  in  error.— First  Nat  Bank 
v.  C.  M.  Keys  &  Co.  (OkL)  715. 

8  1097.  The  decision  of  the  Supreme  Court 
on  appeal  held  final  as  to  all  points  which  were 
or  could  have  been  raised.— State  v.  North  Shore 
Boom  &  Driving  Co.  (Wash.)  1104. 

8  1099.  A  decision  on  appeal  is  the  law  of 
the  case  on  a  subsequent  appeal.— «Smith  v.  Sin« 
bad  Development  Co.  (Cal.  App.)  701. 

8  1099.  Where  the  evidence  is  stronger  and 
materially  different,  a  judgment  formerly  re- 
versed will  not  be  set  aside  on  a  subsequent 
appeal.— Burson  v.  Bogart  (Colo.)  516. 

XTO.  DETERMINATION  AMD  DISPO- 
SITION OF  CAUSE. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  88  1182-1186. 

(B)  Affirmance. 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  8  H82. 

8  1133.  Where  the  record  does  not  fully 
show  the  instructions  objected  to,  or  given  on 
the  court's  own  motion,  though  showing  at  least 
one  good  legal  proposition,  the  judgment  must 
be  affirmed.— Burns  v.  Herman  (Colo.)  310. 

(C)  Modincatfon. 

8  1151.  Where  the  complaint  and  evidence 
showed  that  the  amount  due  was  leas  than  the 
verdict,  the  judgment  will  be  modified  accord- 
ingly.—Hettinger  v.  Thiele  (Cel.  App.)  121. 

CD)  Reversal. 

Review  of  criminal  prosecutions,  Criminal 
Law,  8  H86. 

8  1169.  Error  in  a  judgment  on  several  notes 
held  to  be  ground  for  reversing  it  in  its  en- 
tirety.—Sykes  v.  Kruse  (Colo.)  1013. 

8  1170.  Errors  in  rulings  on  demurrers  to 
the  complaint  and  in  failing  to  require  plain- 
tiff to  make  the  same  more  specific  held  not 
prejudicial  within  Code  Civ.  Proa  |  475.— Pettit 
v.  Forsyth  (Gal.  App.)  892. 

8  1170.  The  purpose  of  Bey.  Codes,  f  6563, 
is  to  prevent  reversal  of  cases  where  substan- 
tial justice  is  done  at  trial  and  to  speedily  ter- 
minate litigation  where  that  can  be  done  with- 
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out  injustice  to  the  parties. — Copenhaver  v. 
Northern  Pac.  Ry.  Co.  (Mont.)  467;  Buls  v. 
Same  (Mont)  472. 

I  1175.  Where  no  evidence  was  offered  at 
trial  in  support  of  the  defense  alleged,  so  that 
no  findings  were  made  thereon,  judgment  was 

Jroperly  ordered  for  plaintiff  upon  reversing  a 
adgment  for  defendant  instead  of  ordering  a 
new  trial.— Reeder  v.  Wells,  Fargo  &  Co.  (CaL 
App.)  342. 

|  1176.  The  court  on  appeal  from  a  judg- 
ment for  plaintiff  held  authorized,  in  view  of  the 
evidence,  to  direct  a  judgment  for  defendant- 
Gregory  v.  Chicago,  M.  &  St  P.  Ry.  Co.  of 
Montana  (Mont.)  1123. 

S  1177.  Failure  to  submit  to  the  jury  the 
question  of  defendant's  due  care  after  discovery 
of  the  plaintiff's  danger  held  in  an  action  against 
a  street  railway  company  for  personal  injuries 
to  necessitate  a  new  trial.— Stein  v.  United  Rail- 
roads of  San  Francisco  (Cal.)  663. 

(O)  Jurisdiction  and  Proceeding!  of  Ap- 
pellate Court  After  Remand. 

|  1219.  Where,  after  decision,  mandate  is 
transmitted  to  trial  court,  the  Supreme  Court 
held  without  jurisdiction  to  recall  it  and  enter- 
tain bill  for  rehearing.— Thomas  r.  Thomas 
(Okl.)  1058. 

APPEARANCE. 

In  justices'  courts,  see  Justices  of  the  Peace, 
I  84.. 

§  9.  Giving  bond  to  discharge  an  attachment 
under  Laws  1907,  c.  107,  subsec.  225,  held 
to  give  jurisdiction  to  award  judgment  against 
defendants.— Leusch  v.  Nickel  (N.  M.)  595. 

8  9.  Under  Corop.  Laws  1907,  §  3745,  an 
appeal  from  justice  or  municipal  court  to  a 
district  court  held  to  constitute  a  general  ap- 

Sea  ranee.— H.  L.  Griffin  Co.  v.  Howell  (Utah) 
26. 

t  26.  Effect  of  a  special  appearance  to  va- 
cate a  default  judgment  in  attachment,  stated. 
-H.  L.  Griffin  Co.  v.  Howell  (Utah)  326. 

APPLIANCES. 

Defective  and  dangerous  appliances,  liability  of 
master  for  injuries  to  servant,  see  Master 
and  Servant  §§  101,  102-129,  197. 

APPLICATION. 

For  enactment  of  special  or  local  law,  notice 
of  intention,  see  Statutes,  §  8%. 

For  local  option  election,  see  Intoxicating  Liq- 
uors, 8  32. 

Of  instructions  to  case,  see  Criminal  Law.  I 
814. 

For  particular  remedies  or  form*  of  relief. 
See  Mandamus,  |  154;  Motions. 
Appointment  of  receiver  for  insolvent  corpora- 
tion, see  Corporations,  8  557. 
Certiorari  in  general,  see  Certiorari,  8  42. 
Judgement  on  pleadings,  see  Pleading,  88  315- 

Making  pleading  more  definite  and  certain,  see 

Pleading,  8  367. 
New  trial,  see  Criminal  Law,  8  957;  New 

Trial,  88  109-166. 
Opening  or  vacating  judgment,  see  Judgment 

88  162-100,  386. 
Publication  of  process,  see  Process,  8  96. 

APPOINTMENT. 

Of  corporate  officers,  see  Corporations,  8  289. 
Of  guardians  or  committees  for  insane  person, 
see  Insane  Persons,  §  33. 


Of  receivers,  see  Receivers,  Si  55-60. 
Of  receivers  for  insolvent  corporations,  see  Cor- 
porations, 68  553-557. 

APPRAISAL 

Of  property  for  assessment  of  legacy,  inherit* 
ance,  and  transfer  taxes,  see  Taxation,  8 
895. 

Of  school  lands  as  condition  precedent  to  lease, 
see  Public  Lands,  6  55. 

APPROPRIATION. 

Of  property  to  public  use,  see  Eminent  Do- 
main. 

Of  water  rights,  see  Waters  and  Water  Cours- 
es, 88  27,  131-152. 

APPROVAL 

By  architects,  arbitrators,  or  others  of  work 
.done  under  contract  see  Contracts,  8  288. 

By  executive  authority  of  portion  of  bill,  see 
Statutes.  I  33. 

Failure  of  Governor  to  approve  bill,  see  Stat- 
utes, I  34. 

Of  findings  of  referee,  master,  commissioner, 
or  auditor,  as  affecting  power  of  appellate 
court  to  review  questions  of  fact  »ee  Appeal 
and  Error,  8  1022. 

APPURTENANCES. 

Easements  in  general,  see  Easements. 

ARBITRATION  AND  AWARD. 

See  Reference. 

Approval  or  certificate  of  architects,  arbitra- 
tors or  others  of  performance  of  contract  see 
Contracts,  8  288. 

Review^of  proceedings,  see  Appeal  and  Error, 

XL.  ARBITRATORS  AND  PROCEED- 
INGS. 

Harmless  error,  see  Appeal  and  Error,  8  1030. 

8  31.  Refusal  to  reopen  cause  in  arbitration 
on  last  day  of  the  time  for  returning  the  award 
held  proper.— Silliman  v.  Carr  (Cal.)  135. 

8  46.  A  party  present  at  arbitration  proceed- 
ings at  which  witnesses  testify  without  being 
sworn  and  making  no  objection  thereto  cannot 
complain  of  this  irregularity  as  a  ground  for 
vacating  the  award  under  Code  Civ.  Proa  8 
1287.-Silliman  v.  Carr  (Cal.)  135. 

III.  AWARD. 

8  67.  Acceptance  of  benefits  under  the  terms 
of  an  award  held  to  be  a  ratification  thereof.— 
Silliman  v.  Carr  (Cal.)  135. 

8  84.  A  submission  to  arbitration  by  parties 
to  a  pending  suit  of  the  subject-matter  of  the 
suit  acid  to  be  presumed  to  intend  the  submis- 
sion to  be  made  a  rule  of  court  as  required  by 
Code  Civ.  Proc.  8  1287.— Silliman  v.  Carr  (CaL) 
135. 

ARCHITECTS. 

Approval  or  certificate  of  architects,  arbitra- 
tors, or  others  of  performance  of  contract 
see  Contracts,  8  288. 

Evidence  in  action  for  services,  see  Contracts, 
88  349,  350. 

Performance  of  contract  see  Contracts,  8  280. 

ARGUMENT  OF  COUNSEL 

Harmless  error,  see  Criminal  Law,  8  1171. 

Review  as  dependent  on  presentation  of  objec- 
tion in  lower  court,  see  Criminal  Law,  8 
1037. 


For  cases  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  *  Indexes  ses  same  topic  and  section  (I)  NUMBER 

Digitized  by  Google 


113  PACIFIC  REPORTER 


1148 


ARRAIGNMENT. 

See  Criminal  Law,  §§  265-296. 

ARRAY. 

Challenge  to  array  of  jurors,  see  Jury,  |  117. 

ARREST. 

XL  ON  CRIMINAL  CHARGES. 

Liability  on  bond  of  sheriff  for  acts  of  deputy, 
see  Sheriffs  and  Constables,  f  157. 

§  71.  The  authority  of  a  sheriff  to  search 
for  and  take  property  from  a  prisoner  stated.— 
People  v.  Beach  (Colo.)  513. 

ASSAULT  AND  BATTERY. 

I.  CIVIL  LIABILITY. 

(A)  Acts  Constituting  Assault  or  Battery 
and  Liability  Therefor. 

Assault  by  corporate  agent,  see  Corporations, 
|  492. 

XL  CRIMINAL  RESPONSIBILITY. 

Assault  with  intent  to  kill,  see  Homicide,  f 

(B)  Proaecatloa  and  Punishment. 

|  92.  Evidence  held  to  sustain  a  conviction 
of  assault  with  a  deadly  weapon,  with  intent 
to  commit  bodily  injury.— State  v.  Crist  (Wash.) 
772. 

|  96.  An  instruction  in  a  prosecution  for 
assault  on  self-defense  held  erroneous.— Floyd  v. 
State  (Okl.  Cr.  App.)  212. 

ASSEMBLY. 

Legislative,  see  States,  |  28. 

ASSENT. 

Of  parties  to  contracts  in  general,  see  Con- 
tracts, SS  94-97. 

To  acts  of  others  as  ground  of  estoppel  in 
pais,  see  Estoppel,  8  93. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  public 
use,  see  Eminent  Domain,  §§  169-177. 

Of  damages  in  general,  see  Damages,  §§  208- 
220. 

Of  expenses  of  public  improvements,  see  Drains, 
§8  66-73;  Municipal  Corporations,  §§  449- 
511,  582.583. 

Of  taxes,  see  Taxation,  8  254;  Taxation,  §f 
348-456. 

On  unpaid  subscriptions  to  corporate  stock,  see 
Corporations,  8  89. 

ASSESSMENT  WORK. 

Development  and  improvement  of  mining  claim, 
see  Mines  and  Minerals,  8  23. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  88  728-730;  New  Trial, 
8  128. 

ASSIGNMENTS. 

Application  of  statute  of  frauds  to  assignment 
of  existing  estates  or  interests  in  real  prop- 
erty, see  Frauds,  Statute  of,  8  63. 

For  benefit  of  creditors,  see  Assignments  for 
Benefit  of  Creditors. 


Parol  evidence  to  vary  assignment,  see  Evi- 
dence, 8  445. 
Usurious  assignments,  see  Usury,  88  26,  126. 

Tranifers  of  particular  tpeciet  of  property, 
rtgktt,  or  itutruments. 
Rent,  before  incorporation  of  assignee,  see  Cor- 

S rations.  8  448. 
_  its  in  public  lands,  see  Public  Lands,  f 
135. 

Shares  of  corporate  stock,  see  Corporations,  | 
116. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

IV.  ADMINISTRATION  OF  ASSIGNED 

ESTATE. 

6  258.  A  trustee  for  the  benefit  of  creditor* 
held  to  have  violated  his  trust  by  purchasing 
trust  property  at  an  execution  sale.— Sykea  v. 
Kruse  (Colo.)  1013. 

ASSOCIATIONS, 

See  Building  and  Loan  Associations. 
Mutual  benefit  insurance  associations,  see  In- 
surance, 8  783. 

ASSUMPSIT,  ACTION  OF. 

Particular  implied  contracts  as  grounds  of  ac- 
tion, see  Money  Received. 

Waiver  of  tort  and  suit  in  assumpsit,  see  Ac- 
tion, 8  28. 

ASSUMPTION. 

As  to  facts  by  trial  court  in  instructing  jury, 

see  Criminal  Law,  8  761. 
Of  risk  by  employe,  see  Master  and  Servant. 

88  216,  221,  280,  288. 

ATTACHMENT. 

See  Execution;  Garnishment. 

L  NATURE  AND  GROUNDS. 

(A)  Natare  of  Remedy,  Causes  of  Action, 
and  Parties. 

8  1.  Personal  judgment  held  proper  against 
defendant  in  attachment,  regardless  of  the  at- 
tachment.—H.  L.  Griffin  Co.  v.  Howell  (Utah) 

326. 

8  1.  An  attachment  against  personalty  is  in 
the  nature  of  a  proceeding  in  rem  and  of  an 
action  in  personam.— H.  L.  Griffin  Co,  v.  How- 
ell (Utah)  326. 

HI.  PROCEEDINGS  TO  PROCURE. 

(A)  Jurisdiction  aid  Venue. 

8  73.  The  court's  control  over  the  res  in  at- 
tachment arises  from  seizure  of  the  property 
under  the  writ.— H.  L.  Griffln  Co.  v.  Howell 

(Utah)  326. 

(B)  Affidavits. 

8  77.  An  attachment  rests  on  the  affidavit 
therefor  and  not  the  complaint.— H.  L.  Griffin 
Co.  v.  Howell  (Utah)  326. 

V.  LEVY,  LIEN,  AND  CUSTODY  AND 

DISPOSITION  OF  PROPERTY. 

Bond  to  discharge  attachment  as  appearance, 

see  Appearance,  8  0. 
Estoppel  by  recitals  in  forthcoming  bond,  see 

Estoppel,  8  22. 

8  191.  A  forthcoming  bond  will  be  held  good 
as  a  common-law  bond,  though  it  does  not  con- 
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form  to  the  statute.— Blancbard  v.  Anderson 
(Okl.)  717. 

VI.  -  PROCEEDINGS  TO  SUPPORT  OB 

ENFORCE. 

I  217.  Nature  of  attachment  where  defend- 
ant is  not  served  and  does  not  appear,  stated. 
— H.  L.  Griffin  Co.  v.  Howell  (Utah)  328. 

VII.  QUASHING,    VACATING,  DISSO- 
LUTION, OR  ABANDONMENT. 

Mandamus  to  compel  reinstatement,  see  Man- 
damus, |  36. 

S  228.  Under  Rev.  Codes,  |§  6656,  6681, 
6683,  relating  to  attachment,  an  attachment 
must  be  discharged  where  the  complaint  does 
not  state  an  action  on  contract.— Kyle  v.  Chest- 
er (Mont).  .749. 

!  276.  Dissolution  of  an  attachment  on  de- 
fendant's special  appearance  does  uot  divest 
the  court  of  jurisdiction  to  further  proceed. — 
H.  L.  Griffin  Co.  t.  Howell  (Utah)  326. 

|  277.  Bond  given  under  Laws  1907,  c.  107, 
subsec.  225,  held  to  discharge  an  attachment 
making  subsequent  motion  to  dissolve  improp- 
er.— Leusch  v.  Nickel  (N.  M.)  595. 

X.  LIABILITIES  ON  BONDS  OR  UN- 
DERTAKINGS. ' 

|  339.  Laws  1907,  c.  107,  subsec.  226,  ex- 
pressly authorizes  judgment  against  sureties  on 
a  bond  given  under  subsection  225  to  discharge 
an  attachment.— Leusch  v.  Nickel  (N.  M.)  .595. 

ATTORNEY  AND  CLIENT. 

Attorneys  as  public  officers,  see  District  and 

Prosecuting  Attorneys. 
Attorneys  in  fact,  see  Principal  and  Agent. 
Privileged  communications,  see  Witnesses,  SI 

198-205. 

H.  RETAINER  AND  AUTHORITY. 

{  76.  The  authority  of  the  attorneys  ceases 
on  client's  death  until  there  is  a  substitution  of 
his  administrator.— State  v.  District  Court  of 
Second  Judicial  Dist.,  Silver  Bow  County 
(Mont)  472. 

IV.  COMPENSATION  AND  LIEN  OF 
ATTORNEY. 

(A)  Fees  and  Other  Remuneration. 

See  Injunction,  §  197. 
As  items  of  costs,  see  Costs,  §  172. 
Attorney  fees  as  element  of  damages,  see  Dam- 
ages, |  71. 

Attorney's  fees  as  damages  for  eviction  of  ten- 
ant, see  Landlord  and  Tenant  8  180. 

Expenditures  for  counsel  fees  by  executor  or 
administrator,  see  Executors  and  Administra- 
tors, fi  ill. 

I  144.  An  attorney's  agreement  to  prosecute 
his  suit  for  a  stated  fee  binds  him,  though  un- 
foreseen services  be  required. — Murray  v.  Trum- 
bull &  Trumbull  (Wash.)  769. 

f  144.  Attorneys  held  entitled  to  a  reason- 
able fee  for  foreclosing  a  mortgage  notwith- 
standing a  certain  agreement— Murray  v.  Trum- 
bull &  Trumbull  (Wash.)  769. 

ATTORNEY  GENERAL. 

Presumptions  as  to  authority  to  commence  ac- 
tion in  name  of  state,  see  Evidence,  |  83. 

ATTORNEYS  IN  FACT. 

See  Principal  and  Agent. 


AUCTIONS  AND  AUCTIONEERS. 

§  7.  Property  may  be  sold  at  public  auction 
to  the  highest  bidder  for  the  maximum  possible 
amount,  though  a  like  public  auction  under  other 
conditions  and  at  other  times  might  bring  mapy 
times  more  and  consequently  a  much  larger 
maximum  possible  amount— Pike  v.  State  Board 
of  Land  Com'ra  (Idaho)  447;  State  v.  Hoover 
(Idaho)  455. 

AUDITA  QUERELA. 

Relief  against  judgment  by  equitable  proceed- 
ings, see  Judgment  §  435. 

Relief  against  judgment  by  motion  or  other 
proceedings  in  same  action,  see  Judgment  I 


AUDITORS. 


See  Reference. 


.  .  AUTHENTICATION. 

Of  documents  offered  in  evidence,  see  Evidence, 
§|  376-380. 

Of  record  for  purpose  of  review,  see  Criminal 
Law,  |  1105. 

AUTHORITY. 

Of  ^agents,  see  Principal  and  Agent  §i  69-79, 

Of  attorneys,  see  Attorney  and  Client,  $  76. 

Of  court  to  open  or  vacate  judgment,  see  Judg- 
ment i  386. 

Of  executors  or  administrators,  see  Executors 
and  Administrators,  §  111. 

Of  factors,  see  Factors,  §23. 

Of  highway  officers,  see  Highways,  |  95. 

Of  judges,  see  Judges,  |  23. 

Of  officers  and  agents  of  corporations  in  gen- 
eral, see  Corporations,  §§  406-432. 

Of  trustees,  see  Trusts,  8  231. 

To  or  correct  judgment,  see  Judgment, 

To  call  special  election,  see  Elections.  {  32. 
To  file  indictment  see  Indictment  and  Informa- 
tion, §  39. 

To  make  admission  binding  another,  see  Evi- 
dence, 8  241. 
To  serve  process,  see  Process,  §  51. 

AUTOMOBILES. 

Liability  of  city  for  injuries  from  negligent 
operation  by  officer,  see  Municipal  Corpora- 
tions, S  747. 

AUTREFOIS  ACQUIT  AND  CONVICT. 

See  Criminal  Law,  §§  294-296. 

AVERAGE 

General  average,  see  Shipping,  |{  195-201. 

AVOIDANCE. 

Of  insurance  policy,  see  Insurance,  ||  229- 
232. 

AWARD. 

Of  arbitrators,  see  Arbitration  and  Award,  if 
67-84. 

BAIL 

In  habeas  corpus  proceedings,  see  Habeas  Cor- 
pus, |  110. 

BAILMENT. 

Particular  tpecies  of  bailment*,  and  bailments 
incident  to  particular  occupations. 

See  Factors;  Warehousemen. 
Carriage  of  goods,  see  Carriers,  §§  140-180; 
Shipping,  8  141. 
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BALLOON  ASCENSION. 

See  Theaters  and  Shows,  i  6. 

BALLOTS. 

See  Elections,  i  194. 

BANKRUPTCY. 

See  Assignments  for  Benefit  of  Creditors. 

BANKS  AND  BANKING. 

Wrongful  delivery  of  proceeds  of  check  deposit- 
ed in  escrow,  see  Escrows,  §  14. 

IH.  FUNCTIONS  AND  DEALINGS. 
(C)  Deposits. 

§  147.   Rights  of  payee  receiving  money  from 


a  bank  on  a  forged  check  stated.— American  Ex- 
press Co.  v.  State  Nat.  Bank  (Okl.)  711. 

BAR. 

Of  action  by  former  adjudication,  see  Judg- 
ment. IS  574-585. 

Of  action  by  limitation,  see  Limitation  of  Ac- 
tions, |  165. 

BARROOMS. 

See  Intoxicating  Liquors. 

BARTER. 

See  Exchange  of  Property. 

BATTERY. 

See  Assanlt  and  Battery. 

BENEFICIAL  ASSOCIATIONS. 

See  Building  and  Loan  Associations. 
Mutual  benefit  insurance  association,  see 
surance,  §  783. 

BENEFICIARIES. 

Of  insurance,  see  Insurance,  |  783. 
Of  trust,  see  Trusts. 

BENEFITS. 

Acceptance  ground  of  estoppel  to  appeal,  see 

Appeal  and  Error,  8  161. 
Acceptance,  ground  of  ratification  of  acts  of 

agent,  see  Principal  and  Agent,  §  171. 
Mutual  benefit   insurance,  see   Insurance,  § 

783. 

BENEFIT  SOCIETIES. 

See  Insurance,  I  783. 


In- 


BEQUESTS. 


See  Wills. 


BEST  AND  SECONDARY  EVIDENCE. 

See  Evidence,  IS  175-187. 

BETTERMENTS. 

Improvement  of  highways,  see  Highways,  { 

113. 

Liens  for  improvements  on  real  estate,  see  Me- 
chanics' Liens. 

Permitting  improvements  as  ground  of  estop- 
pel in  pais,  see  Estoppel,  | 


Public  improvements,  see  Drains;  Highway?; 
Municipal  Corporations,  |f  265-583. 

Special  or  local  laws  for  establishment  and  reg- 
ulation of  public  works,  see  Statutes,  |  87. 


See  Gaming. 


BETTING. 
BIAS. 


Of  witness,  ground  for  impeachment,  see  Wit- 
nesses, S  372. 

BILL 

Introduction  and  passage  of  legislative  bills, 
see  Statutes,  §§  8%-64. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  EXCHANGE. 

See  Bills  and  Notes. 

BILL  OF  RIGHTS. 

See  Constitutional  Law. 

BILLS  AND  NOTES. 


Parol  or  extrinsic  evidence, 
465. 


see  Evidence,  | 


X.  REQUISITES  AMD  VALIDITY. 

(D)  Acceptance. 

I  66.  A  draft  drawn  by  an  agent  on  his 
principal  by  authority  of  the  principal  need  not 
be  accepted  by  the  drawee  to  bind  it,  in  view 
of  Negotiable  Instruments  Act  (Laws  1907,  c 
83)  |  130.— First  Nat  Bank  v.  Home  Ins.  Ccs, 
New  York  (N.  M.)  815. 

U.  CONSTRUCTION  AND  OPERATION. 

I  129.  Rights  of  the  holder  of  a  note  under 
a  provision  making  the  note  due  at  his  option 
on  default  in  paying  interest,  stated*— Matzger 
v.  Page  (Wash.)  254. 

m.  MODIFICATION,  RENEWAL,  AND 
RESCISSION. 

I  137.  The  word  "extend"  in  the  law  of  bills 
and  notes,  defined.— Kossville  State  Bank  v. 
Heslet  (Kan.)  1052. 

IV.  NEGOTIABILITY  AND  TRANSFER. 

(A)  Instruments  Nearotlable. 

8  150.  In  determining  whether  a  written  in- 
strument was  commercial  paper,  the  instrument 
held  to  be  construed  as  a  whole.— Thomson  v. 
Koch  (Wash.)  1110. 

1  151.  In  an  action  involving  labor  checks 
or  drafts,  evidence  held  to  show  that  they  were 
transferable  after  payment  by  the  drawee.— 
Davis  v.  Rawhide  Gold  Mining  Co.  (Cal  App.) 

898. 

S  155.  A  note  held  negotiable.— Merchants' 
Nat.  Bank  of  Santa  Monica  v.  Bentel  (Cal. 

App.)  708. 

8  155.  Note  construed,  and  held  not  negotia- 
ble.— Rossville  State  Bank  v.  Healet  (Kan.) 

1052. 

I  162.  Under  Rem.  it  Bal.  Code,  f*  3392. 
3396,  a  contract  providing  for  payment  by  de- 
livery of  wheat  held  not  commercial  paper. — 
Thomson  v.  Koch  (Wash.)  Ilia 

S  171.  Under  Comp.  Laws  1907,  |  1590.  as 
indorsement  without  recourse  held  not  evidence 
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ngainst  the  indorsee's  holding  in  good  faith.— 
Leavitt  t.  Thurston  (Utah)  77. 

V.  BIGHTS  AND  LIABILITIES  ON  IN- 
DORSEMENT OB  TRANSFER. 

(B)  Indorsement  for  Transfer. 

|  284.  A  blank  indorsement  by  the  payee  of 
a  negotiable  note  does  not  make  him  a  guarantor 
of  the  note.— Merchants'  Nat.  Bank  of  Santa 
Monica  v.  Bentel  (Cal.  App.)  708. 

(C)  Atilmiment  or  Sale. 

Usurious  assignments,  see  Usury,  §  26. 

(D)  Bona  Fide  Purchasers. 

S  332.  A  life  insurance  company  suing  on 
receipts  for  advances  to  an  agent  held  not  an 
innocent  holder  so  as  to  preclude  him  from 
showing  that  his  obligation  for  repayment  was 
not  absolute.— Allenberg  v.  Wainwright  (Wash.) 
585. 

VL  PRESENTMENT,  DEMAND.  NO- 
TTCE,  AND  PROTEST. 

I  396.  To  fix  the  liability  of  an  indorser  on 
a  negotiable  note  demand  on  the  maker  and 
notice  of  dishonor  on  the  indorser  is  necessary. 
—Merchants*  Nat.  Bank  of  Santa  Monica  v. 
Bentel  (Cal.  App.)  708. 

§  306.  The  negotiable  instruments  act 
adopts  the  rule  of  the  law  merchant  tbat  pre- 
sentment and  notice  of  dishonor  is  essential 
to  hold  an  indorser  of  a  note.— Sykes  v.  Kruse 
(Colo.)  1013. 

§  397.  Where  presentment  of  a  check  is  ex- 
cused, notice  of  dishonor  is  also  excused.— Cali- 
fornia Nat.  Bank  v.  Weldon  (Cal.  App.)  334. 

|  397.  Under  Civ.  Code.  IS  3213,  3255,  and 
independent  thereof,  the  loss  of  a  check  before 
presentment  held  to  excuse  presentment  and 
notice  of  dishonor,  and  the  owner  of  a  lost  check 
may  on  giving  the  indemnity  bond  required  by 
section  3415  recover  on  the  drawer.— California 
Nat.  Bank  v.  Weldon  (Cal.  App.)  334. 

|  403.  Under  Civ.  Code,  §  3131,  an  instru- 
ment which  specifies  a  place  for  its  payment 
must  be  presented  at  such  place.— Merchants' 
Nat  Bank  of  Santa  Monica  v.  Bentel  (CaL 
App.)  708. 

|  419.  Under  Civ.  Code,  I  8143,  a  mere  de- 
mand of  payment  of  the  indorser  held  not  notice 
to  him  that  a  demand  has  been  made  on  the 
maker  and  payment  refused.— Merchants'  Nat 
Bank  of  Santa  Monica  v.  Bentel  (Cal.  App.)  708. 

VII.  PAYMENT  AND  DISCHARGE. 

Parol  evidence  to  show  mode  of  payment  see 

Evidence,  §  465. 
Payment  of  forged  or  altered  paper  by  bank, 

see  Banks  and  Banking,  $  147. 
Tender,  see  Tender,  §  12. 

S  434.  Under  Code  Civ.  Proc.  1 1961,  and  sec- 
tion 1963,  subd.  7,  defendant  held  not  entitled 
to  recover  by  counterclaim  for  excess  payment, 
in  absence  of  evidence  to  contradict  the  pre- 
sumption that  it  was  due.— Light  v.  Stevens 
(Cal.)  659. 

VTIL  ACTIONS. 

Limitations,  see  Limitation  of  Actions,  |  165. 

|  443.  The  holder  of  a  note  can  recover 
thereon,  though  he  paid  nothing  for  the  assign- 
ment thereof.— Sykes  v.  Kruse  (Colo.)  1013. 

f  452.  In  an  action  on  a  note  for  money  bor- 
rowed, defense  Krld  not  to  state  a  cause  of  ac- 
tion.—First  Nat.  Bank  v.  Jeffrey  (Okl.)  710. 


S  459.  An  answer  in  a  suit  against  an  in- 
dorser of  notes  assigned  by  a  bank  held  to  en- 
title him  to  affirmative  relief  against  the  bank 
and  its  president,  so  that  they  were  properly 
made  parties.— Sykes  v.  Kruse  (Colo.)  1013. 

§  467.  A  complaint  in  an  action  against  an 
indorser  of  a  note  held  to  eliminate  any  claim  of 
liability  outside  of  that  arising  on  indorsement. 
—Merchants*  Nat  Bank  of  Santa  Monica  v. 
Bentel  (Cal.  App.)  708. 

I  469.  Under  Civ.  Code,  fi$  3116,  3141,  3148, 
a  complaint  in  an  action  against  an  indorser  on 
a  negotiable  instrument  held  insuflicient— Mer- 
chants' Nat.  Bank  of  Santa  Monica  v.  Bentel 
(Cal.  App.)  708. 

S  469.  A  complaint  against  an  indorser  of 
a  note  held  insufficient— Sykes  v.  Kruse  (Colo.) 
1013. 

$  476.  Under  Mills'  Ann.  Code,  S  56,  a  de- 
fense in  an  action  on  a  note  that  it  was  exe- 
cuted without  consideration  held  insufficient- 
Welles  v.  Colorado  Nat.  Life  Assur.  Co.  (Colo.) 
524. 

fi  498.  Where  a  note  is  negotiable,  it  is  pre- 
sumed to  be  based  upon  a  good  and  valid  con- 
sideration.— Niles  v.  United  States  Ozocerite 
Co.  (Utah)  1038. 

S  497.  Under  Comp.  Laws  1907,  f  1611,  the 
burden  held  on  the  indorser  suing  on  a  note  to 
show  that  he  acquired  title  as  a  holder  in  due 
course  as  defined  in  section  1604.— Leavitt  y. 
Thurston  (Utah)  77. 

S  407.  Plaintiff  suing  on  a  note  must  show 
that  he  was  a  holder  in  due  course  by  a  pre- 
ponderance of  all  the  evidence.— Leavitt  v. 
Thurston  (Utah)  77. 

§  499.  Possession  by  payee  of  note  bearing  no 
indorsement  held  to  raise  presumption  of  non- 
payment especially  in  view  of  Code  Civ.  Proc. 
i  1963,  subd.  20.— Light  v.  Stevens  (Cal.)  659. 

I  499.  To  meet  burden  of  proving  payment  of 
note,  maker  held  required  to  show  that  delivery 
of  money  to  creditor  was  on  account  of  the  par- 
ticular obligation.— Light  v.  Stevens  (Cal.)  659. 

f  526.  The  rule  governing  the  sufficiency  of 
the  evidence  of  the  loss  of  a  check  to  excuse  pre- 
sentment is  the  same  as  the  rule  governing  the 
admission  of  secondary  evidence  of  execution.— 
California  Nat  Bank  v.  Weldon  (Cal.  App.)  334. 

I  527.  In  action  on  note  evidence  held  to  sus- 
tain finding  that  defendant  had  not  shown  any 
payment  on  note  in  suit— Light  v.  Stevens 
(Cal.)  659. 

I  537.  Evidence  that  there  was  only  one  ob- 
ligation of  debtor  held  to  present  question  for 
jury  whether  payment  to  creditor  was  to  be  ap- 
plied thereon.— Light  v.  Stevens  (Cal.)  659. 

S  537.  Whether  one  suing  on  a  note  took  it 
for  value  and  without  notice  of  fraud  in  its  in- 
ception held  under  the  evidence  a  jury  question. 
—Leavitt      Thurston  (Utah)  77. 

BLANKS. 

Indorsement  of  note,  see  Bills  and  Notes,  I 
284 

BOARDS. 


Highway  boards,  see  Highways,  ft  90-95. 
Restraining  acts  of  public  boards,  see  Injunc- 
tion, i  75. 


State  board  of  land  commissioners,  see  Public 
Lands,  5  148%. 

BONA  FIDE  PURCHASERS. 

Of  mortgaged  property,  see  Chattel  Mortgages, 
I  153. 

Of  real  property  in  general,  see  Vendor  and 
Purchaser,  §§  227-244. 
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BONDS. 

Id  attachment,  see  Attachment,  S  339. 

Irrigation  district  bonds,  see  Waters  and  Wa- 
ter Courses,  §  230. 

Of  clerk  of  court,  see  Clerks  of  Courts,  f  74. 

Of  indemnity,  see  Indemnity. 

Of  indemnity  to  sheriff  or  constable,  see  Sher- 
iffs and  Constables,  |  151. 

Of  sheriffs  or  constables,  see  Sheriffs  and  Con- 
stables, §§  157-168. 

Sureties  on  bonds,  see  Principal  and  Surety. 

BONUS. 

For  surrender  of  leased  premises,  see  Landlord 
and  Tenant,  |  109. 

BOOKS. 

Assessment  books,  see  Taxation,  |  421. 

BOOKS  OF  ACCOUNT. 

Evidence  preliminary  to  introduction  in  evi- 
dence, see  Evidence,  5  376. 

BOROUGHS. 

See  Municipal  Corporations. 

BOUNDARIES. 

Mutual  rights  and  liabilities  of  adjoining  pro- 
prietors, see  Adjoining  Landowners. 

Of  city,  see  Municipal  Corporations,  J  34. 

Of  mining  location  or  claim,  see  Mines  and 
Minerals,  81  18,  20.  % 

BREACH. 

Of  conditions  of  deeds,  see  Deeds,  §  165. 
Of  contract  in  general,  see  Contracts,  fi|  280- 
288. 

Of  contract  for  transportation  of  passenger,  see 

Carriers,  SS  262-277. 
Of  contract  of  agency  as  creating  constructive 

trust,  see  Trusts,  f  101. 
Of  contract  of  sale,  see  Sales,  |  187;  Vendor 

and  Purchaser,  «  151-185. 
Of  covenant,  see  Covenants,  I  100. 
Of  duty  by  person  in  fiduciary  relation  as 

creating  constructive  trust,  see  Trusts,  f  102. 

BREACH  OF  THE  PEACE. 

See  Assault  and  Battery,  SS  92-96. 

BRIEFS. 

On  ftPgc*1  or  writ  of  error'  1166  Criminal  Law, 

BROKERS. 

See  Factors. 

Insurance  brokers,  see  Insurance,  f  82. 

I.  REGULATION  AND  CONDUCT  OF 
BUSINESS  IN  GENERAL. 

§  2.  Difference  stated  between  a  "factor"  and 
a  "broker."— Goesling  v.  Gross,  Kelly  &  Co.  (N. 
M.)  608. 

IV.  COMPENSATION  AND  LIEN. 

f  52.  Broker's  services  held  insufficient  to  en- 
title him  to  compensation.— Hardy  v.  Sheedy 
(Or.)  1133. 

V.  ACTIONS  FOB  COMPENSATION. 

§  85.  In  an  action  for  commissions  in  procur- 
ing persons  to  sell  lands  for  defendant,  evi- 
dence was  admissible  which  tended  to  show  that 
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plaintiff  rendered  no  such  services  under  the 
contract— Butte      Cook  (Wash.)  282. 

i  88.  Instruction  on  exclusive  contract  held 
proper  in  an  action  by  brokers  to  recover  a 
commission.— Reimers  v.  Pierson  (Or.)  436. 

VL  RIGHTS,  POWERS,  AND  T.TABTT.T- 
TTES  AS  TO  THIRD  PERSONS. 

S  102.  A  party  to  an  exchange  of  land  held 
entitled  to  rescind  where  the  broker  who  brought 
about  the  exchange  misread  the  contract  to 
plaintiff.— Stelter  v.  Fowler  (Wash.)  1096. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

8  34.   An  answer,  in  an  action  by  a  building 

association  to  foreclose  a  mortgage  securing  a 
note,  held  not  to  state  facts  justifying  relief  un- 
der Rev.  Codes,  §  4193.— Western  Loan  A  Sav- 
ings Co.  v.  Smith  (Mont)  475. 

§  34.  One,  to  avail  himself  of  the  benefit  of 
Rev.  Codes,  i  4193,  held  required  to  show  that 
he  is  a  member  of  the  building  association,  ei- 
ther as  holder  of  stock  certificates  or  otherwise. 
—Western  Loan  A  Savings  Co.  v.  Smith  (Mont) 
475. 

!  39.  In  a  suit  by  a  building  association  to 
foreclose  a  mortgage,  the  court  held  required  to 
assume  that  the  association  elected  to  treat  the 
whole  debt  due  for  default  in  monthly  payments 
at  the  time  of  the  filing  of  the  complaint — West- 
ern Loan  &  Savings  Co.  v.  Smith  (Mont)  475. 

BUILDING  CONTRACTS. 

Discharge  of  sureties,  see  Principal  and  Surety, 
I  100. 

Liability  of  owner  for  injuries  from  negligence 
of  independent  contractor,  see  Master  and 
Servant  SS  318,  320. 

Liens  for  labor  and  materials,  see  Mechanics' 
Liens. 

Termination,  see  Contracts,  J  215. 

BUILDINGS. 

Fixtures,  see  Fixtures. 

Lateral  support  from  land  of  adjoining  proprie- 
tor, see  Adjoining  Landowners,  |  4. 

Lien  for  construction  or  repair,  see  Mechanics' 
Liens. 

Public  buildings,  see  Schools  and  School  Dis- 
tricts, S  08. 

BURDEN  OF  PROOF. 

In  civil  actions,  see  Evidence,  SI  92-94. 

BURGLARY. 

I.  OFFENSES  AND  RESPONSIBILITY 

THEREFOR. 

S  4.  A  hotel  embracing  a  pool  room  adjoin- 
ing the  main  hotel  building  held  to  be  a  dwelling 
house  within  the  statute.— Simpson  v.  State 
(Okl.  Cr.  App.)  549. 

II.  PROSECUTION  AND  PUNISHMENT. 

S  18.  An  indictment  for  burglary  must  allege 
every  fact  and  circumstance  necessary  to  con- 
stitute the  offense.— Simpson  State  (Okl.  Cr. 
App.)  549. 

S  20.  An  indictment  for  burglary  must  de- 
scribe the  premises.— Simpson  v.  State  (Okl.  Cr. 

App.)  549. 

§  20.  The  indictment  in  a  prosecution  for 
burglary  held  insufficient;  because  it  fails  to  de- 
scribe the  building.— Simpson  v.  State  (Okl.  Cn 
App.)  549. 
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|  22.  Ad  indictment  for  burglary  must  allege 
ownership  of  the  premises. — Simpson  v.  State 
(OH.  Cr.  App.)  549. 

I  22.  An  allegation  of  ownership  in  an  in- 
dictment for  burglary  is  sufficient,  if  laid  in 
the  lessee  or  tenant  in  possession.— Simpson  v. 
State  (Okl.  Cr.  App.)  549. 

I  22.  The  indictment  in  a  prosecution  for 
burglary  held  insufficient  because  it  fails  to 
charge  the  ownership  of  the  building.— Simpson 
t.  State  (Okl.  Cr.  App.)  549. 
|  24.  An  indictment  for  burglary  must  al- 
the  time.— Simpson  v.  State  (Okl.  Cr.  App.) 


i  28.  Proof  of  any  kind  of  rightful  posses- 
sion of  the  house  burglarized  is  sufficient  to 
sustain  allegation  of  ownership.— Spencer  v. 
State  (Okl.  Cr.  App.)  224. 

f  41.  Evidence  held  to  sustain  a  conviction 
of  burglary.— State  v.  Reel  (Idaho)  72L 

BUSINESS. 

Carrying  on  business,  by  foreign  corporations  in 

general,  see  Corporations,  |  642. 
Good  will,  see  Good  Will. 

Municipal  regulation  of  occupations  and  em- 
ployments, see  Municipal  Corporations,  {  619. 

BY-LAWS. 

Of  corporation  or  association,  see  Corporations, 

CALENDARS. 

Computation  of  time,  see  Time. 

CALLS. 

On  unpaid  subscriptions  to  corporate  stock,  see 
Corporations,  §  89. 

CANCELLATION  OF  INSTRUMENTS. 

See  Quieting  Title. 

Grounds  for  cancellation,  and  cancellation  or 
rescission  of  particular  instruments 
by  act  of  parties. 
Certificate  of  corporate  stock,  see  Corporations, 
i  110. 

Insurance  policies,  see  Insurance,  88  229-232. 
Sale  of  public  lands,  see  Public  Lands,  §  185. 

L  RIGHT  OF  ACTION  AND  DEFENSES. 

J 3.  A  deed  cannot  be  set  aside  for  light  and 
vial  reasons,  nor  because  grantor  has  chang- 
ed his  mind.— Bretthauer  v.  Foley  (Cal.  App.) 
856. 

II.  PROCEEDINGS  AND  RELIEF. 

Bar  by  former  adjudication,  see  Judgment,  | 
585. 

$  52.  The  verdict  in  an  action  to  cancel  a 
mortgage  in  which  defendants  filed  a  counter- 
claim and  cross-complaint  for  damages  held  to 
have  disposed  of  all  of  the  issues.— Naylor  v. 
Jensen  (Utah)  73. 

CANDIDATES. 

For  office,  form  and  contents  of  ballots,  see 
Elections,  8  194. 

CANVASS  OF  VOTES. 

At  election  to  determine  incorporation  of  port, 
see  Municipal  Corporations.  8  12. 


CAPITAL 

Corporate  capital  in  general,  see  Corporations, 
88  65—169. 

CARELESSNESS. 

See  Negligence. 

CARGO. 

Of  ^vessel,  carriage  in  general,  see  Shipping,  8 
Of  vessel,  salvage,  see  Salvage. 

CARRIERS. 

As  employers,  see  Master  and  Servant 

Construction,  regulation,  and  operation  of  rail- 
road in  general,  see  Railroads. 

Construction,  regulation,  and  operation  of  street 
railroads  in  general,  see  Street  Railroads. 

Construction,  regulation,  and  operation  of  tele- 
graph and  telephone  lines,  see  Telegraphs  and 
Telephones. 

Dismissal  of  appeal  in  suit  involving  franchise 
ordinance,  see  Appeal  and  Error,  %  781. 

L   CONTROL  AND  REGULATION  OF 
COMMON  CARRIERS. 

Delegation  of  legislative  powers,  see  Constitu- 
tional Law,  8  62. 

Regulation  of,  as  regulation  of  commerce,  see 
Commerce,  §  33. 

Statutory  and  municipal  regulation  of  railroads 
in  general,  see  Railroads,  8  227. 

(A)  In  General. 

Denial  of  equal  protection  of  laws,  see  Consti- 
tutional Law,  88  241,  242. 

Deprivation  of  property  without  due  process  of 
law,  see  Constitutional  Law,  8  297. 

Laws  requiring  railroad  to  furnish  cars  as  dep- 
rivation of  property  without  due  process  of 
law,  see  Constitutional  Law,  8  297. 

Regulations  denying  equal  protection  of  law, 
see  Constitutional  Law,  88  241,  242. 

(B)  Interstate  and  International  Trans- 
portation. 

Interstate  commerce  regulations,  see  Commerce, 
%  10. 

Regulation  by  state  as  interference  with  inter- 
state commerce,  see  Commerce,  8  33. 

8  26.  Where  a  carrier  unintentionally  made 
a  mistake  in  quoting  a  freight  rate,  held,  that 
the  shipper  could  not  recover  where  the  larger 
regular  rate  was  subsequently  collected.— Schen- 
berger  v.  Union  Pac.  R.  Co.  (Kan.)  483. 

II.  CARRIAGE  OF  GOODS. 

Delegation  of  power  to  suspend  law  requiring 
carrier  to  furnish  cars,  see  Constitutional 
Law,  8  62. 

Interstate  commerce  regulations,  see  Commerce, 

Matters  peculiar  to  carriage  by  vessel,  see  Ship- 
ping, 8  141. 

Regulation,  as  regulation  of  commerce,  see 
Commerce,  8  33. 

(A)  Delivery  to  Carrier. ' 

Act  requiring  railroad  to  furnish  cars  as  denial 
of  equal  protection  of  laws,  see  Constitutional 
Law,  8  241;  as  deprivation  of  property  with- 
out due  process  of  law,  see  Constitutional 
Law,  8  297. 

(F)  Loss  of  or  Injury  to  Goods. 

By  vessel,  see  Shipping,  8  141. 
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(G)  Carrier  aa  Warehouseman. 

|  140.  Under  Civ.  Code,  §  2120,  construed 
in  view  of  section  2121,  where  notice  to  the 
consignee  of  the  arrival  of  freight  was  placed 
in  the  post  office  on  the  morning  of  June  26th, 
the  carrier  was  liable  as  such  for  the  destruc- 
tion of  the  freight  on  the  evening  of  June  25th. 
— Reeder  v.  Wells,  Fargo  &  Co.  (Cal.  App.)  342. 

(H)  Limitation  of  Liability. 

By  vessel,  see  Shipping,  §  141. 

8  147.  A  carrier  accepts  shipments  subject 
to  the  liabilities  imposed  by  law,  except  as 
limited  by  special  contract.— Estes  v.  Denver 
ft  R.  G.  R.  Co.  (Colo.)  1005. 

I  156.  Agreements  limiting  a  carrier's  lia- 
bility are  strictly  construed  against  the  car- 
rier, even  when  valid.— Estes  v.  Denver  &  R. 

G.  R.  Co.  (Colo.)  1005. 

8  158.  A  shipper,  who  stipulates  when  the 
shipment  is  received  that  the  goods  are  of  a 
certain  value,  is  estopped  from  claiming  a  great- 
er amount  in  an  action  for  damages  for  their 
loss  or  injury.— Reeder  v.  Wells,  Fargo  ft  Co. 
(Cal.  App.)  342. 

8  158.  Under  Civ.  Code.  8  2174,  a  contract 
with  an  express  company,  limiting  the  recovery 
to  the  value  agreed  upon  between  it  and  the 
shipper  in  consideration  of  a  special  rate  giv- 
en, is  valid.— Reeder  v.  Wells,  Fargo  ft  Co. 
(Cal.  App.)  342. 

8  158.  Common-law  liability  of  railroads  in 
Ivan saa  to  reimburse  shippers  for  damages  to 
goods  stated.— Atchison,  T.  ft  S.  F.  Ry.  Co. 
v.  Rodgere  (N.  M.)  805. 

8  162.  The  answer,  in  an  action  against  an 
express  company  for  injury  to  goods,  held  not 
to  allege  a  sufficient  consideration  for  an  agree- 
ment to  limit  the  carrier's  liability  for  loss  of 
the  goods.— Reeder  v.  Wells,  Fargo  ft  Co.  (Cal. 
App.)  342. 

8  163.  A  carrier,  sued  for  injury  to  or  loss 
of  a  shipment,  has  the  burden  of  establishing 
a  contract  exempting  it  from  risks  other  than 
those  excepted  at  common  law.— Estes  v.  Den- 
ver ft  R.  G.  R.  Co.  (Colo.)  1005. 

(I)  Connecting:  Carriers. 

8  180.  The  Hepburn  act  (Act  Cong.  June 
29.  1906,  c.  3591,  8  7,  34  Stat.  595  [U.  S. 
Comp.  St  Supp.  1909,  p.  1166]),  held  not  to 
displace  Gen.  St  Kan.  1901,  §  5987,  restrict- 
ing the  right  of  a  carrier  to  limit  liability  as 
to  interstate  shipments.— Atchison,  T.  &  S.  F. 
Ry.  Co.  v.  Rodgers  (N.  M.)  805. 

.     HI.  CARRIAGE  OF  LIVE  STOCK. 

Departure  in  pleading  in  action  for  injuries  to 
live  stock,  see  Pleading,  8  180. 

8  207.  A  shipment  of  live  stock  held  to  have 
been  made  under  a  written  contract,  though  the 
shipper  had  no  opportunity  to  read  the  contract 
before  entering  the  train. — Hayes  v.  Missouri, 
K.  ft  T.  Ry.  Co.  (Kan.)  421. 

8  218.  Effect  of  provision  in  a  live  stock 
shipment  contract,  requiring  the  shipper  to 
give  written  notice  of  any  claim  for  loss  or 
injury  to  the  stock  before  removing  it  from 
the  place  of  destination,  stated.— Estes  v.  Den- 
ver &  R.  G.  R.  Co.  (Colo.)  1005. 

8  218.  So  far  as  a  live  stock  shipment  con- 
tract undertakes  to  exempt  the  carrier  from 
liability  for  negligence,  it  is  a  nullity. — Estes 
v.  Denver,  &  R.  G.  R.  Co.  (Colo.)  1005. 

8  218.  A  live  stock  bill  of  lading  held  In- 
valid, as  an  attempt  to  limit  the  carrier's  lia- 
bility for  negligence.— Adams  v.  Colorado  &  S. 
Ry.  Co.  (Colo.)  1010. 
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8  218.  A  provision  In  a  carrier's  cattle  con- 
tract that  any  suit  for  loss  or  damage  should 
be  brought  within  90  days  after  the  same  oc- 
curred, and  not  afterwards,  is  valid  and  en- 
forceable.—Adams  v.  Colorado  ft  8.  Ry.  Co. 
(Colo.)  1010. 

8  218.  In  an  action  for  injuries  to  cattle, 
facts  alleged  held  sufficient  to  warrant  an  in- 
ference of  waiver  or  estoppel  to  assert  a  lim- 
itation requiring  suit  to  be  brought  within  90 
days.— Adams  v.  Colorado  &  8.  Ry.  Co.  (Cola) 
1010. 

8.  218.  Provisions  in  a  stock  transportation 
contract  as  to  delay,  etc.,  held  invalid,  as  an 
attempt  to  relieve  the  carrier  from  liability 
for  its  own  negligence.— Adams  v.  Colorado  & 
S.  Ry.  Co.  (Colo.)  1010. 

8  218.  Under  contract  for  shipment  of  cattle, 
loss  of  market  and  depreciation  resulting  from 
negligent  delay  in  delivery  held  recoverable  with- 
out notice  specified  in  contract— Hayes  v.  Mis- 
souri, K.  ft  T.  Ry.  Co.  (Kan.)  421. 

8  218.  Under  contract  for  shipment  of  live 
stock,  shipper  held  not  entitled  to  maintain  ac- 
tion for  shrinkage  in  absence  of  notice  to  con- 
ductor or  agent  before  removal  of  life  stock 
from  pens  at  destination.— Hayes  v.  Missouri, 
K.  ft  T.  Ry.  Co.  (Kan.)  421. 

8  218.  The  use  of  and  compliance  with  a 
contract  for  shipment  of  animals  held  not  to 
estop  the  shipper  from  denying  the  validity  of 
a  certain  provision  therein.— Atchison,  T.  ft 
8.  F.  Ry.  Co.  v.  Rodgers  (N.  M.)  805. 

8  228.  Evidence  held  admissible,  in  an  ac- 
tion for  injury  to  live  stock  in  transit— Estes 
v.  Denver  &  R.  G.  R.  Co.  (Colo.)  1005. 

8  228.  Facts  stated  held  to  entitle  a  ship- 
per prima  facie  to  recover  for  injury  to  a  live 
stock  shipment  by  delayed  transportation.— 
Estes  v.  Denver  &  R.  G.  R.  Co.  (Colo.)  1005. 

8  228.  Burden  of  proof  stated  in  an  action 
against  a  carrier  for  loss  of  live  stock  during 
transportation.— Atchison,  T.  ft  S.  F.  Ry.  Co. 
v.  Rodgers  (N.  M.)  805. 

IV.  CARRIAGE  OF  PASSENGERS. 

(A)  Relation  Between   Carrier   aad  Pas- 
senarer. 

8  247.  Persons  leaving  car  voluntarily  on  re- 
fusal of  carrier  to  carry  them  to  destination 
held  to  cease  to  be  passengers,  and  only  to  be- 
come such  on  another  car  by  payment  of  an- 
other fare.— Leclaire  v.  Tacoma  Ry.  ft  Power 
Co.  (Wash.)  268. 

(C)  Performance  of  Contract  of  Transpor- 
tation. 

8  262.  Demand  of  third  persons  for  transpor- 
tation to  which  they  were  not  entitled  held  not 
to  excuse  carrier  for  breach  of  contract  to  carry 
plaintiff  to  her  destination.— Leclaire  v.  Ta- 
coma Ry.  ft  Power  Co.  (Wash.)  268. 

8  264.  A  carrier  is  only  required  to  exercise 
ordinary  care  and  prudence  to  guard  its  pas- 
sengers against  delays  caused  by  the  wrongful 
or  illegal  act  of  third  persons.— Leclaire  v.  Ta- 
coma Ry.  ft  Power  Co.  (Wash.)  268. 

8  277.  Award  of  $750  damages  for  breach  of 
contract  by  carrier  held  excessive.— Leclaire  v. 
Tacoma  Ry.  ft  Power  Co.  (Wash.)  268. 

(D)  Personal  Iajarle*. 

Error  in  instructions  cured  by  giving  other  in- 
structions in  action  for  injuries  to  passenger, 
see  Trial,  §  296. 

8  321.  An  instruction  as  to  the  duty  of  de- 
fendant to  furnish  suitable  seats  for  its  pas- 
sengers held  proper.— Caldwell  v.  Northern  Pat 
Ry.  Co.  (Wash.)  1099.   
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Children. 


CARRYING  ON  BUSINESS. 

In  state_  by^foreign  corporation,  we  Corpora- 


tions, | 


CARS. 


Act  requiring  railroad  to  furnish  cars  as  denial 
of  equal  protection  of  laws,  see  Constitutional 
Law,  |  241. 

In  general,  see  Carriers;  Railroads. 

Interstate  commerce  regulations  as  to  furnish- 
ing cars  to  shippers,  see  Commerce,  $  10. 

Laws  requiring  railroad  to  furnish  cars  as  de- 

Krivation  of  property  without  due  process  of 
iw,  see  Constitutional  Law,  §  297. 

CASE  ON  APPEAL 

Contents,  making,  and  settlement,  see  Appeal 

and  Error,  f  573. 
In  criminal  prosecutions,  see  Criminal  Law,  88 

1097-1102. 

Part  of  record,  see  Appeal  and  Error,  f  636. 

CAUSE  OF  ACTION. 

See^ Action;   Attachment,  §  1;   Injunction,  { 

CAUTION. 

Affecting  confession,  see  Criminal  Law,  f  518. 

CERTAINTY. 

Of  allegations  of  pleading,  see  Pleading,  |  367. 
Of  contract  as  affecting  right  to  specific  per- 
formance, see  Specific  Performance,  {  30. 
Of  contracts,  see  Contracts,  t  9. 
Of  statute,  see  Statutes,  |  47. 

CERTIFICATE. 

Certified  copies  of  public  or  official  acts  and 
records  as  evidence,  see  Criminal  Law,  5  430. 

Of  corporate  stock,  see  Corporations,  |§  94- 
110. 

Of  record  for  purpose  of  review,  see  Criminal 

Law,  S  1105. 
Of  tax  sale,  see  Taxation,  I  686. 
Teachers'  certificates,  see  Schools  and  School 

Districts,  H  130-132. 

CERTIFIED  COPIES. 

Of  public  or  official  acts  and  records  as  evi- 
dence, see  Criminal  Law,  |  430. 

CERTIORARI. 

Collateral  attack  on  judgment,  see  Judgment,  § 
518. 

Remedy  by  certiorari  as  ground  for  denial  of 

prohibition,  see  Prohibition.  §  3. 
Review  of  habeas  corpus,  see  Habeas  Corpus, 

S  114. 

Review  of  proceedings  before  justices  of  the 
peace,  see  Justices  of  the  Peace,  8  194. 

H.  PROCEEDINGS  AND  DETER- 
MINATION. 

8  42.  A  petition  for  a  writ  of  review  to  re- 
view proceedings  by  a  city  to  acquire  land  for 
an  alley  held  insufficient.— Kinney  v.  City  of 
Astoria  (Or.)  21. 

5  42.  Under  L.  O.  L.  |  604,  a  petition  for  a 
writ  of  review  Acid  required  to  describe  the  pro- 
ceedings of  which  petitioner  complains  with  suf- 
ficient certainty  to  enable  the  court  to  deter- 
mine that  the  proceeding  is  erroneous.— Kinney 
v.  City  of  Astoria  (Or.)  21. 

|  60.  The  court  may  on  motion  quash  a  writ 
of  review  where  it  appears  that  it  was  issued 
unadvisedly.— Kinney  v.  City  of  Astoria  (Or.) 
21. 


I  04.  The  court  on  a  petition  for  review  can 
consider  only  the  errors  disclosed  by  the  peti- 
tion.—Kinney  v.  City  of  Astoria  (Or.)  2L 

CESTUI  QUE  TRUST. 

See  Trusts. 


See  Equity. 


CHANCERY. 
CHANGE. 


Of  grade  of  streets,  compensation  to  abutting 
owners  under  law  of  eminent  domain,  see 
Eminent  Domain,  §  93. 

CHARACTER. 

Of  accused  or  other  persons,  evidence  in  crim- 
inal prosecutions,  see  Criminal  Law,  §  377;' 
Homicide,  {  188. 

Of  witness,  see  Witnesses,  §|  345-350. 

CHARGE. 

By  carrier,  see  Carriers,  §  26. 
Criminal  accusation,  see  Indictment  and  In- 
formation. 

For  water  supply,  see  Waters  and  Water  Cours- 
es, |  203. 

Instructions  to  jury,  see  Criminal  Law,  85  761, 
762,  782-823,  829-833,  841;  Trial,  81  236- 
296. 

Regulation  of  charges  as  denial  of  equal 
tection  of  laws,  see  Constitutional  Law,  8 

CHARTER. 

Corporate  charters  in  general,  see  Municipal 
Corporations,  8  46. 

CHATTEL  MORTGAGES. 

m.  CONSTRUCTION  AND  OPERA- 
TION. 

(D)  Lien  and  Priority. 

8  153.  A  corporation  held  not  a  purchaser 
in  good  faith  within  Comp.  St.  1910,  8  3733, 
bo  as  to  enable  it  to  avoid  a  chattel  mortgage 
in  the  absence  of  a  renewal  affidavit— Harle- 
Haas  Drug  Co.  v.  Rogers  Drug  Co.  (Wyo.) 
791. 

IX.  FORECLOSURE. 

8  292.  Certain  expenses  of  a  mortgagor  on 
foreclosure  of  a  chattel  mortgage  held  not  re- 
coverable—Jenkins v.  Commercial  Nat  Bank  of 
St  Anthony  (Idaho)  463. 

CHATTELS. 

Annexation  to  real  property,  see  Fixtures. 
In  general,  see  Property. 
Sale,  see  Sales. 

CHEAT. 

See  False  Pretenses. 

CHECKS. 

Transferability  of  labor  checks,  see  Bills  and 
Notes.  8  151. 

Wrongful  delivery  of  proceeds  of  check  de- 
posited in  escrow,  see  Escrows,  8  14. 

CHILDREN. 

Adoption,  see  Adoption. 

Care  required  of  master  as  to  infant  servant 
see  Master  and  Servant,  8  163. 
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CITATION. 

See  Process. 

CITIES. 

See  Municipal  Corporations. 

CITIZENS. 

Equal  protection  of  laws,  see  Constitutional 
Law,  M  241-249. 


See  Action. 


CIVIL  ACTION. 
CIVIL  RIGHTS. 


Constitutional  guaranty  of  civil  rights,  see  Con- 
stitutional Law,  {  81. 

Constitutional  guaranty  of  trial  by  jury,  see 
Jury,  §§  13-19. 

Denial  of  equal  protection  of  laws,  see  Consti- 
tutional Law,  U  241-249. 

Deprivation  of  lire,  liberty,  or  property  without 
due^rocess  of  law,  see  Constitutional  Law,  §§ 

CLAIM  AND  DELIVERY. 

See  Replevin. 

CLAIMS. 

Against  estate  of  decedent,  see  Executors  and 

Administrators,  58  221-257. 
Mining  claims,  see  Mines  and  Minerals,  §§  17- 

38. 

Of  mechanic's  lien,  see  Mechanics'  Liens,  f§ 
136-157. 

CLERKS  OF  COURTS. 

I  35.   Under  the  charter  of  the  city  and  coun- 

3'  of  San  Francisco,  art.  15,  §§  3,  34,  a  county 
erk  of  such  city  and  county,  who  is  ez  officio 
clerk  of  the  superior  court,  held  bound  to  ac- 
count to  the  city  and  county  for  one-half  of 
fees  collected  under  Act  Cong.  June  29,  1906, 
c.  3592,  34  Stat.  596  (U.  S.  Comp.  St.  Supp. 
1909,  p.  97),  providing  for  the  naturalization  of 
aliens,  before  the  clerks  of  certain  state  and 
federal  courts.— City  and  County  of  San  Fran- 
cisco v.  Mulcrevy  (Cal.  App.)  339. 

|  71.  A  judge  of  a  court  may  compel  a  clerk 
to  perform  a  legal  duty  and  may  enforce  the 
order  by  contempt  proceedings. — Utah  Ass'n  of 
Credit  Men  v.  Bowman  (Utah)  63. 

S  74.  A  clerk  of  the  city  and  county  of  San 
Francisco  who  was  ex  officio  clerk  of  the  su- 
perior court  thereof  held  engaged  in  the  per- 
formance of  an  official  duty  fn  discharging  the 
duties  imposed  on  him  by  Act  Cong.  June  29, 
1906,  c  3592,  34  Stat.  598  (U.  S.  Comp.  St. 
Supp.  1909,  p.  97),  and  receiving  naturalization 
fees  thereunder,  so  that  his  surety  would  be  lia- 
ble on  his  official  bond  for  his  failure  to  pay 
over  naturalization  fees  received.— City  and 
County  of  San  Francisco  v.  Mulcrevy  (Cal. 
App.)  339. 

CLIENTS. 

See  Attorney  and  Client 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

CODES. 

Sufficiency  of  denials  in  pleading  under  codes, 
see  Pleading,  8  121. 


COERCION. 

O ^agreement  by  jury,  see  Criminal  Law,  | 

COLLATERAL  ATTACK. 

On  execution  sale,  see  Execution.  8  258. 
On  judgment,,  see  Judgment  88  487-518. 
On  judgment  in  action  to  foreclose  mortgage, 

see  Mortgages, )  497. 
On  proceedings  for  establishment  of  highway, 

see  Highways,  8  63. 
On  validity  of  organization  of  corporation,  see 

Corporations,  §  29. 

COLLATERAL  INHERITANCE  TAXES. 

See  Taxation,  88  856-895. 

COLLATERAL  UNDERTAKINGS. 

See  Guaranty;  Principal  and  Surety. 
Application  of  statute  of  frauds,  see  Frauds, 
Statute  of,  88  23-31. 

COLLECTION. 

Of  assessment  for  public  improvements,  see  Mu- 
nicipal Corporations,  85  582.  583. 
Of  taxes,  see  Taxation,  88  608-611. 

COLLEGES  AND  UNIVERSITIES. 

Requirements  of  statute  of  frauds  as  to  con- 
tract for  exchange  of  property,  see  Frauds, 
Statute  of,  5  71. 

Schools  in  general,  see  Schools  and  School  Dis- 
tricts. 

5  6.  Liability  stated  of  the  Regents  of  the 
State  University  for  material  furnished  to  con- 
tractors for  the  construction  of  a  University 
building.— Moscow  Hardware  Co.  v.  Regents 
of  University  of  Idaho  (Idaho)  731. 

f  6.  The  Board  of  Regents  of  the  State 
University  cannot  incur  a  debt  against  the 
state  in  the  erection  of  university  buildings 
for  which  it  has  not  the  funds  to  pay.— Mos- 
cow Hardware  Co.  v.  Regents  of  University  of 
Idaho  (Idaho)  731. 

8  6.  Under  Act  Jan.  30,  1889  (Laws  1889, 
p.  17)  5  3,  and  Const  art  9,  8  10,  the  Regents 
of  the  State  University  held  empowered  to 
contract  for  erection  of  buildings,  and  to  be 
sued  for  breach  of  contract— Moscow  Hard- 
ware Co.  v.  Regents  of  University  of  Idaho 
(Idaho)  731. 

8  6.  Under  Rev.  Codes,  8  491,  held,  that  the 
Board  of  Regents  of  the  State  University  can- 
not expend  university  funds  raised  for  other 
purposes  for  the  erection  of  buildings.— Mos- 
cow Hardware  Co.  v.  Regents  of  University 
of  Idaho  (Idaho)  73L 

COLOR  OF  TITLE. 

See  Adverse  Possession.  • 

To  corporate  office,  see  Corporations,  |  288. 

COMBINATIONS. 

See  Monopolies,  88  12-20. 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  Carriers; 

Shipping. 

Combination  in  restraint  of  interstate  com- 
merce, see  Monopolies,  88  12-20. 

Construction  and  operation  of  regulations  in 
respect  to  interstate  or  international  trans- 
portation, see  Carriers,  8  26. 
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Compromise  and  Settlement 


I.  POWER  TO  REGULATE  XH  GEN- 
ERAL. 

|  10.  Act  Feb.  18,  1907  (Laws  1907,  p.  77)  | 
26,  requiring  railroads  to  tarnish  cars  to  ship- 
pers on  demand  and  providing  a  penalty  for  vio- 
lation of  the  act,  held  not  in  conflict  with  or 
superseded  by  Act  Cong.  Feb.  4,  1887,  c  104, 
24  Stat  379  (U.  S.  Comp.  St  1901,  p.  3154), 
known  as  the  interstate  commerce  law.  as 
amended  by  Act  June  29,  1906,  c.  3591,  34  Stat 
584  (U.  &  Comp.  St.  Supp.  1909,  p.  1149).— 
Martin  v.  Oregon  R.  &  Nav.  Co.  (Or.)  16. 

|  12.  Rule  stated  as  to  power  of  states  to 
make  rules  regarding  the  method  of  carrying 
on  interstate  business.— Martin  v.  Oregon  R.  & 
Nav.  Co.  (Or.)  16. 

IL  SUBJECTS  OF  REGULATION. 

|  33.  Liquors  shipped  from  without  the  state 
received  by  the  consignee  from  the  railroad 
within  the  state  at  his  place  of  business  held  no 
longer  an  interstate  shipment— Billingsley  v. 
State  (OkL  Cr.  App.)  241. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION. 

Drainage  and  reclamation  commissions,  lee 
Drains,  |  19.  . 

COMMISSIONERS. 

Corporation   commission,    regulation   of  tele- 
phone companies,  see  Telegraphs  and  Tele- 
phones, f  81. 
Highway  commissioners,  see  Highways,  §8  90- 

In  highway  proceedings,  see  Highways,  {  41. 

Of  public  land,  see  Public  Lands,  |  185. 

Port  commissioners,  see  Municipal  Corpora- 
tions, 88  13,  149;  as  de  facto  officers,  see  Mu- 
nicipal Corporations,  |  147;  injunction  to 
determine  title  to  office,  see  Officers,  S  82. 

Railroad  commissioners,  regulation  of  train 
service,  see  Railroads,  §  227. 

State  board  of  land  commissioners,  see  Public 
Lands,  |  148%. 

COMMISSION  MERCHANTS. 

See  Factors. 

COMMISSIONS. 

Of  broker,  see  Brokers,  §§  52,  85-88. 

COMMITTEE 

Of  insane  person,  see  Insane  Persons,  9  33. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  KNOWLEDGE. 

Judicial  notice  of  matters  of  common  knowl- 
edge, see  Evidence,  §|  31-48. 

COMMON  LANDS. 

Joint  estates  in  lands,  see  Tenancy  in  Common. 

COMMON  LAW. 

Applicability  and  adoption  of  common  law  doc- 
trine of  riparian  rights,  see  Waters  and  Wa- 
ter Courses,  |  34. 

Construction  of  statutes  in  derogation  of  com- 
mon law,  see  Statutes,  |  239. 


Judicial  notice  of  common  law  of  another  state, 

see  Evidence,  §  35. 
Presumptions  as  to  common  law  in  other  state, 

see  Evidence,  §  80. 

COMMON  NUISANCE. 

See  Nuisance,  ff  72-75. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts,  §§  19-141. 

COMMONWEALTH. 

See  States. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  |  255. 
Construction  of  will  relating  to,  see  Wills,  | 
577. 

COMPANIES. 

See  Corporations;  Partnership. 

COMPENSATION. 

Compensatory  damages,  see  Damages,  ||  43- 

71. 

F ^^performance  of  contract,  see  Contracts,  | 

For  property  taken  for  public  use,  see  Eminent 

Domain,  68  75-93. 
For  salvage  services,  see  Salvage. 

Of  particular  classes  of  officers  or  other  persons. 
Attorneys,  see  Attorney  and  Client,  g  144. 
Brokers,  see  Brokers,  8§  52,  85-88. 
Clerks  of  state  courts,  see  Clerks  of  Courts,  { 
35. 

Employes,  see  Master  and  Servant,  |  80. 

COMPENSATORY  DAMAGES. 

See  Damages. 

COMPETENCY. 

Of  evidence,  see  Evidence,  |  150. 

Of  expert  witnesses,  see  Evidence,  81  538-543. 

Of  juror,  see  Jury,  H  95-117. 

Of  witnesses,  see  Witnesses,  88  36-205. 

COMPETITION. 

Combinations  to  lessen  or  stifle  free  competi- 
tion in  trade,  see  Monopolies,  Si  12-20. 

COMPLAINT. 

In  civil  actions,  see  Pleading. 
In  criminal  prosecutions,  see  Indictment  and 
Information. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement 

COMPROMISE  AND  SETTLEMENT. 

See  Payment 

8  25.  In  an  action  to  recover  fees  alleged  to 
be  due  under  a  contract  to  locate  defendant  on 
a  claim,  instructions  held  erroneous.— Purdy  v. 
Harris  (Or.)  860. 

8  25.  In  an  action  to  recover  for  services  al- 
leged to  have  been  performed  in  locating  de- 
fendant on  a  claim,  an  instruction  held  errone- 
ous, as  failing  to  submit  settlement  by  the 
plaintiff.-Purdy  v.  Harris  (Or.)  860. 
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COMPULSION. 

Urging  or  coercing  agreement  by  jury,  see 
Criminal  Law,  f  865. 

COMPULSORY  REFERENCE. 

Power  to  refer  for  trial  of  issues,  see  Refer- 
ence, S  6. 

COMPUTATION. 

Of  period  of  limitation  of  civil  actions,  see  Lim- 
itation of  Actions,  §i  46-127. 
Of  time,  see  Time. 

CONCLUSION. 

Of  law  on  trial  by  court,  see  Trial,  89  388- 
404. 

Of  witness,  see  Criminal  Law,  £§  448-457; 

Evidence,  88  470-477. 
Pleading  conclusions,  see  Pleading,  §  8. 

CONCLUSIVENESS. 

Of  decision  of  land  office,  see  Public  Lands,  I 
106. 

Of  decree  regarding  separate  property  in  suit 

for  divorce,  see  Divorce,  8  255. 
Of  judgment,  see  Judgment,  §§  707-732. 
Of  judgment  in  action  to  foreclose  mortgage, 

see  Mortgages,  5  497. 
Of  registration  of  voters,  see  Elections,  8  113. 
Of  verdicts  and  findings,  see  Appeal  and  Error, 

88  992-1022. 
•Record  on  appeal,  see  Criminal  Law,  8  H1L 
Verdict  on  appeal,  see  Criminal  Law,  8  1159. 

CONCURRENT  NEGLIGENCE. 

'See  Negligence,  8  61. 

CONCURRENT  REMEDIES. 

See  Election  of  Remedies. 

CONDEMNATION. 

Taking  property  for  public  use,  see  Eminent 
Domain. 

CONDITIONS. 

On  opening  or  vacating  judgment,  see  Judg- 
ment, 8  169. 

Precedent  to  lease  of  school  lands,  see  Public 
Lands,  8  55. 

In  contracts  and  conveyance*. 
See  Deeds,  |  165. 

Statement  in  memorandum  required  by  statute 
of  frauds,  see  Frauds,  Statute  of. 

Precedent  to  actions  or  other  proceedings. 

Attack  on  tax  title,  see  Taxation,  8  800. 

Condemnation  proceedings,  see  Eminent  Do- 
main, 88  75,  169-177. 

Demand  for  payment  of  bill  or  note  and  notice 
of  nonpayment  as  conditions  precedent  to  li- 
ability of  indorser,  see  Bills  and  Notes,  8 
396. 

For  conversion  of  corporate  stock,  see  Corpo- 
rations, 8  169. 

On  guaranty,  see  Guaranty,  8  77. 

To  enforce  specific  performance,  see  Specific 
Performance,  88  97-101. 

To  restrain  nuisance,  see  Nuisance,  8  75. 

CONDUCT. 

Admissibility  of  evidence  of  acts  or  conduct  as 
admissions,  see  Evidence,  8  219. 

Of  election,  see  Elections,  8  223. 

Of  witness  as  ground  of  impeachment,  see  Wit- 
nesses. 88  345-350. 


Of  assessments  for  public  improvements,  see 

""      "    "  "         tioi     "  ~" 


CONFESSION. 

Admissibility  in  evidence,  see  Criminal  Law, 
88  516-518. 

CONFIDENCE  GAME. 

See  False  Pretenses,  8  16. 

CONFIDENTIAL  COMMUNICATIONS. 

Disclosure,  see  Witnesses,  89  188-205. 

CONFIDENTIAL  RELATIONS. 

See  Brokers;  Factors;  Partnership;  Princi- 
pal and  Agent;  Trusts. 

Disclosure  of  communications,  see  Witnesses,  88 
188-205. 

CONFIRMATION. 

nta  for  public 
Municipal  Corporations,  8 

CONFLICTING  CLAIMS. 

Determination   of  conflicting  claims  to  real 

property,  see  Quieting  Title. 
To  mine  locations,  see  Mines  and  Minerals,  8 

27. 

CONFLICTING  EVIDENCE. 

Questions  of  law  or  fact  when  evidence  is  con- 
flicting, see  Trial,  8  143. 

CONFLICT  OF  LAWS. 

Contracts  in  general,  see  Contracts,  8  2. 
Judicial  notice  of  laws  of  other  states,  see  Evi- 
dence, 8  35. 

Presumption  as  to  laws  of  other  states,  see 
Evidence,  8  80. 

CONFORMITY. 

Of  United  States  courts  to  state  practice,  see 
Courts,  8  343. 

CONGRESS. 

Power  to  regulate  commerce,  see  Commerce,  8 

CONJUGAL  RIGHTS. 

See  Husband  and  Wife. 

CONNECTING  CARRIERS. 

See  Carriers,  8  180. 

CONSENT. 

Of  parties  to  contracts  in  general,  see  Con- 
tracts, 88  94-97. 

CONSEQUENTIAL  DAMAGES. 

See  Damages,  8  43. 

CONSERVATORS. 

See  Insane  Persons,  8  33. 

CONSIDERATION. 

Of  contracts  in  general,  see  Contracts,  88  58- 

88. 

Payment  of  consideration  for  conveyance  to 
another  as  creating  resulting  trust,  see  Trusts, 
88  72-77. 
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Of  particular  classes  of  contract*. 
See  Bills  and  Notes,  §  493;  Deeds,  §  210. 
Corporate  bonds,  see  Corporations,  §  471. 
Relinquishment  of  mining  claim,  see  Mines  and 
Minerals,  f  27. 


CONSIGNMENT. 


See  Factors. 


CONSPIRACY. 


Acts  and  declarations  of  conspirators  as  evi- 
dence against  co-conspirators  in  general,  see 
Criminal  Law,  §§  422-424. 

Combinations  to  monopolize  trade,  see  Monopo- 
lies, 88  12-20. 

§  47.  In  a  prosecution  for  conspiring  to  in- 
fluence witness  to  leave  the  state,  evidence  held 
sufficient  to  show  an  action  pending  and  a  con- 
spiracy.—State  v.  Roe  <Idaho)  461. 

CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW. 

Provisions  relating  to  particular  subjects. 

See  Corporations,  f  460 j  Highways,  8  122 ;  In- 
toxicating Liquors,  5  13 ;  Taxation,  8  47. 

Enactment  and  validity  of  statutes,  see  Stat- 
utes, H  8%-64. 

Regulation  of  commerce,  see  Commerce,  88  10- 
12. 

Subjects  and  titles  of  statutes,  see  Statutes,  §§ 
107-114.  M 
Taxation  for  highways,  see  Highways,  |  122. 

Right t  of  persons  accused  or  convicted  of  crime. 
Right  to  confront  witnesses,  dying  declarations, 
see  Homicide,  i  200. 

H.  CONSTRUCTION,  OPERATION, 
AND  ENFORCEMENT  OF  CON- 
STITUTIONAL PROVISIONS. 

Operation  of  statute  unconstitutional  in  part, 
see  Statutes,  §  64. 

f  20.  If  the  meaning  of  a  constitutional  pro- 
vision is  doubtful,  a  practicable  construction 
thereof  by  the  Legislature  wHl  be  followed  by 
the  court.— Coyle  v.  Smith  (Okl.)  044. 

8  24.  Under  Const  art.  5,  88  10,  23,  and  ar- 
ticle 3,  8  27,  and  article  21.  8  3,  Cheyenne  City 
•Charter  (Comp.  St.  1910,  8  1383),  relating  to 
trials  in  district  court  on  appeal  from  a  judg- 
ment of  the  police  court,  held  not  in  conflict 
with  Const,  art.  1,  88  9,  10.— Stutsman  v.  City 
ot  Cheyenne  (Wyo.)  322. 

8  26.  The  state  Constitution  held  a  limita- 
tion upon  the  powere  of  the  Legislature,  in 
which  all  power  resides,  not  expressly  with- 
drawn.—Walker  v.  City  of  Spokane  (Wash.)  775. 

8  27.  The  sixth  amendment  to  the  federal 
Constitution  held  not  to  limit  the  powers  or 
agencies  of  the  state.— Buck  v.  Dick  (Okl.)  920. 

8  29.  Const,  art  2,  8  6,  providing  that  right 
and  justice  shall  be  administered  without  prej- 
udice, is  self-executing.— Leedy  v.  Brown  (Okl.) 
177. 

8  29.  Under  Const  art.  7.  8  20,  Acid  that  one 
■charged  with  unlawfully  keening  intoxicants 
for  sale  may  waive  a  jury.— Cowden  v.  State 
(Okl.  Cr.  App.)  202. 

8  32.  Const,  art  3,  8  4a,  prescribing  an  edu- 
cational qualification  of  certain  voters,  held 
self-executing.— Ex  parte  Show  (Okl.  Cr.  App.) 
1002. 


m.  DISTRIBUTION  OF  GOVERN- 
MENTAL  POWERS  AND 
FUNCTIONS. 

(A)  I.esUlatlve  Powers  and  Delegation 
Thereof. 

8  50.  Each  of  the  three  departments  of  gov- 
ernment is  supreme  in  the  powers  conferred  up- 
on it  by  the  Constitution,  and  no  department 
has  the  right  to  interfere  with  the  powers  del- 
egated to  another.— State  v.  Dickerson  (Nev.) 

8  58.  The  Legislature  cannot  compel  the 
Governor  to  perform  acts  which  would  be  in 
conflict  with  the  powers  conferred  upon  him 
hy_the  Constitution.— State  v.  Dickerson  (Nev.) 

8  58.  Duties  of  the  Governor  under  Act  Feb. 
26,  1901  (Laws  1901,  c.  19),  requiring  accept- 
ance and  collection  of  grants  of  bonds,  etc., 
made  to  the  state,  held,  in  view  of  Const,  art.  5, 
8  7,  to  be  purely  ministerial.— State  v.  Dicker- 
son  (Nev.)  105. 

8  60.  No  legislative  body  or  agency  of  the 
state  can  divest  itself  or  the  state  of  the  right 
to  exercise  the  police  power  when  necessary.— 
Coyle  v.  Smith  (Okl.)  944. 

6  62.  Act  Feb.  18,  1907  (Laws  1907,  p.  77)  8 
26,  requiring  railroads  to  furnish  cars  on  de- 
mand by  shippers  and  authorizing  the  railroad 
commission  to  suspend  the  operation  of  the  act 
held  valid  under  Const,  art  1,  §  22,  relating 
to  the  suspension  of  the  operation  of  laws.— 
Martin  v.  Oregon  R.  A  Nav.  Co.  (Or.)  16. 

8  63.  The  police  power  of  the  state  may  be 
delegated  to.  and  exercised  by,  a  municipal  cor- 
poration, which  has  the  power  to  preserve  the 
health,  protect  the  morals,  and  promote  the  safe- 

gof  its  citizens.— Baker  City  Mut.  Irr.  Co.  v. 
aker  City  (Or.)  9. 

(B)  Jadiclal  Powers  and  Functions. 

8  67.  The  determination  of  where  the  seat 
of  state  government  is,  is  a  judicial  question.— 
State  v.  Huston  (Okl.)  190. 

8  70.  In  fixing  rates  for  water  questions  of 
the  value  of  the  property  and  the  amount  of  ex- 
pense, allowance  for  depreciation  and  for  com- 

Sensation,  held  for  the  Legislature. — Contra 
osta  Water  Co.  v.  City  of  Oakland  (CaL)  668. 

8  70.  The  exercise  of  the  right  to  establish 
reasonable  compensation  for  services  where  pri- 
vate property  is  devoted  to  a  public  use  held 
legislative.— Contra  Costa  Water  Co.  v.  City 
of  Oakland  (Cal.)  668. 

8  70.  The  wisdom  and  practical  application 
of  the  local  option  act  of  March  25,  1907  (Laws 
1907,  c.  198),  with  respect  to  towns  held  a 
question  for  the  Legislature,  and  not  for  the 
courts.— Adamic  v.  People  (Colo.)  648. 

8  70.  The  Legislature  has  sole  authority  to 
enact  and  repeal  statutes,  and  its  power,  is  su- 
preme, where  not  prohibited  by  constitutional 
limitations,  state  or  federal.— State  v.  Dicker- 
son  (Nev.)  105.  J 

8  70.  Questions  relating  to  the  policy  and  ex- 
pediency of  statutes  are  for  the  Legislature, 
and  not  for  the  courts.— State  v.  Dickerson 
(Nev.)  105. 

8  70.  The  action  of  the  Legislature,  as  to 
general  or  special  legislation,  with  few  excep- 
tions, is  not  reviewable  by  the  courts.— Leedy  v. 
Brown  (Okl.)  177. 

8  73.  The  question  as  to  whether  It  Is  ex- 
pedient for  the  State  Board  of  Land  Commis- 
sioners to  sell  land  held  not  controllable  by  the 
courts.— Pike  v.  State  Board  of  Land  Com'rs 
(Idaho)  447 ;  State  v.  Hoover  (Idaho)  455. 

8  73.  The  courts  cannot  compel  the  Govern- 
or to  perform  acts  which  would  be  in  conflict 
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with  the  powers  conferred  upon  him  by  the 
Constitution.— State  v.  Dickerson  (Nev.)  105. 

|  73.  Action  of  the  Governor  in  convoking 
the  Legislature  or  adjourning  it  to  a  place  oth- 
er than  the  seat  of  government,  as  expressly 
allowed  by  Const  art  6,  114,  held  not  subject 
to  review  by  the  courts.— Coyle  v.  Smith  (OkL) 

8  73.  District  courts  have  no  jurisdiction  to 
control  the  action  of  tbe  Governor  even  in  min- 
isterial acts.— State  v.  Huston  (Okl.)  190. 

I  74.  Enforcing  Act  (Laws  1907-08,  c  69) 
art.  3,  §  23,  held  not  violative  of  Const  art  4, 
|  1.— Leedy  v.  Brown  (Okl.)  177. 

(O  Kxecatlve  Powers  mnA  Function*. 

8  76.  Enforcing  Act  (Laws  1907-08,  c  69, 
p.  612)  art  3,  f  24,  relating  to  the  appointment 
of  counsel  to  enforce  the  act,  held  not  violative 
of  Const  art  4,  8  L— Flood  v.  State  (OkL)  914. 

8  77.  Questions  relating  to  the  policy  and 
expediency  of  statutes  are  for  tbe  Legislature, 
and  not  for  the  Governor.— State  v.  Dickerson 
(Nev.)  105. 

8  77.  After  a  statute  has  passed  the  Legisla- 
ture and  been  approved  by  the  Governor,  or 
passed  over  his  veto,  he  is  powerless  to  set  it 
aside.— State  v.  Dickerson  (Nev.)  105. 

I  77.  A  certain  contention  concerning  repu- 
diated bonds  of  a  sister  state,  tendered  to  Ne- 
vada as  a  donation  under  Act  Feb.  26,  1901 
(Laws  1901,  c.  19),  held  to  be  for  the  Legisla- 
ture in  the  firet  instance,  and  for  tbe  judiciary 
in  the  second,  and  not  within  the  functions  of 
the  executive  justifying  his  refusal  to  accept 
the  bonds.— State  v.  Dickerson  (Nev.)  105. 

|  80.  Comp.  Laws  1907,  §  3179,  authorizing 
the  clerk  to  enter  a  default  judgment  in  cer- 
tain cases,  held  not  unconstitutional  as  confer- 
ring judicial  powers  on  a  ministerial  officer.— 
Utah  Ass'n  of  Credit  Men  v.  Bowman  (Utah) 
63. 

8  80.  Act  March  2,  1895  (Laws  1895,  c.  24, 
SI  3,  9 ;  Rem.  &  Bal.  Code,  IS  6800,  6804),  re- 
lating to  the  cancellation  of  sales  of  third  class 
tidelands.  held  not  to  invest  an  executive  officer 
with  judicial  functions.— State  v.  Ross  (Wash.) 
273. 

IV.  POLICE  POWER  IN  GENERAL. 

Regulation  of  liquor  traffic,  see  Intoxicating 

Liquors.  H  10,  11. 
Regulation  of  taxation,  see  Taxation,  §  23. 

8  81.  All  property  is  subject  to  an  exercise  of 
the  police  power— Baker  City  Mut  Irr.  Co.  v. 
Baker  City  (Or.)  9. 

8  81.  The  police  power  of  the  state  is  a  sov- 
ereign prerogative  wnich  cannot  be  alienated  or 
ultimately  surrendered,  because  it  is  essential  to 
the  existence  and  self-preservation  of  the  state. 
—Baker  City  Mut  Irr.  Co.  v.  Baker  City 
(Or.)  9. 

V.  PERSONAL.    CIVIL.   AND  POLITI- 
CAL BIGHTS. 

8  82.  The  right  to  a  republican  form  of  gov- 
ernment guaranteed  by  Const.  U.  S.  art  4,  | 
4,  applies  only  to  a  state  government— Walker 
v.  City  of  Spokane  (Wash.)  775. 

VUL  RETROSPECTIVE  AND  EX  POST 
FACTO  LAWS. 

Retroactive  operation  of  lawB  in  general,  see 
Statutes,  8  277. 

IX.  PRIVILEGES  OR  IMMUNITIES, 
AND  CLASS  LEGISLATION. 

Special  or  local  laws,  see  Statutes,  88  76-97. 


X.  EQUAL   PROTECTION   OF  LAWS. 

I  241.  Act  Feb.  18,  1907  (Laws  1907,  p.  77) 
8  26,  requiring  railroads  to  furnish  cars  to  ship- 
pers on  demand  and  in  section  51  making  a  rail- 
road liable  in  treble  damages,  with  attorney's 
fees,  to  one  injured  by  a  violation  of  the  act 
held  not  void  as  denying  to  railroads  the  equal 

Srotection  of  the  law.— Martin  v.  Oregon  R.  A 
fav.  Co.  (Or.)  16. 

8  242.  Laws  1895,  c.  198,  providing  that  the 
National  Guard  shall,  when  rendering  military 
duty,  be  transported  at  one  cent  per  mile,  de- 
nies to  the  railroad  companies  the  equal  protec- 
tion of  the  laws.— Ex  parte  Gardner  (Kan.) 
1054. 

i  249'.  The  entering  of  a  default  judgment 
against  defendant  for  failure  to  appear  in  the 
state  court  pending  removal  proceedings,  with- 
in the  time  allowed  for  appearing  and  answer- 
ing, held  not  to  deprive  him  of  the  equal  pro- 
tection of  the  law— Morbeck  v.  Bradford-Ken- 
nedy Co.  (Idaho)  89. 

XL  DUE  PROCESS  OF  LAW. 

I  290.  Act  March  6,  1889  (St  1889,  c  76) 
88  9,  10,  18,  14,  empowering  a  city  council  to 
determine  objections  to  the  report  of  commis- 
sioners to  make  assessments,  does  not  conflict 
with  the  constitutional  mandate  of  due  process 
of  law.— United  Real  Estate  &  Trust  Co.  v. 
Barnes  (CaL)  167. 

8  297.  Act  Feb.  18,  1907  (Laws  1907,  p.  77) 
8  26,  requiring  railroads  to  furnish  cars  to  ship- 
pers on  demand,  and  in  section  51  making  a 
railroad  liable  in  treble  damages,  with  attor- 
ney's fees,  to  one  injured  by  a  violation  of  the 
act,  held  not  void,  as  depriving  railroads  of 

Sroperty  without  due  process  of  law.— Martin,  y. 
regon  R.  &  Nav.  Co.  (Or.)  16 

8  315.  The  entering  of  a  default  judgment 
against  defendant  for  failure  to  appear  in  the 
state  court  pending  removal  proceedings,  within 
the  time  allowed  for  appearing  and  answering, 
held  not  to  deprive  him  of  his  day  in  court— 
Morbeck  v.  Bradford-Kennedy  Co.  (Idaho)  88. 

CONSTRUCTION. 

Parol  or  extrinsic  evidence  to  aid  construction 
of  written  instruments,  see  Evidence,  88  460- 
462. 

Of  contract*,  instrument*,  or  judicial  act*  or 
proceeding*. 

See  Bills  and  Notes,  8  129;  Indemnity.  81  6, 
7;  Stipulations,  8  14;  Wills,  88  448-579. 

Constitutional  provisions,  see  Constitutional 
Law,  88  20-47. 

Contracts,  see  Contracts,  88  187-232. 

Contracts  of  insurance,  see  Insurance,  88  146— 
177. 

Deeds,  see  Deeds,  88  108-177. 

Employment  of  attorney,  see  Attorney  and  Cli- 
ent, 8  144. 

Findings  of  court,  see  Trial,  8  404. 

Instructions,  see  Criminal  Law,  88  822,  823: 
Trial,  88  295,  296. 

Leases,  see  Landlord  and  Tenant,  I  49. 

Marriage  settlements,  see  Husband  and  Wife, 
8  31. 

Mortgages,  see  Mortgages,  8  139. 
Of  statutes,  see  Statutes,  88  181-277. 
Pleadings,  see  Pleading,  8  34. 
Verdict  or  findings,  see  Trial,  8  385. 
Warranties,  see  Sales,  8  297. 

Of  building*  or  other  work*. 
See  Highways,  8  113;   Street  Railroads,  81 

28-57. 

CONSTRUCTIVE  NOTICE 

To  purchaser  of  land  of  claims  or  liens  against 
property,  see  Vendor  and  Purchaser,  8  23L 
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CONSTRUCTIVE  POSSESSION. 

Under  color  of  title,  see  Adverse  Possession,  f 
100. 

CONSTRUCTIVE  SERVICE. 

Of  notice  of  application  for  deed  of  land  sold 
for  delinquent  assessment,  see  Municipal  Cor- 
porations, {  682. 

Of  process,  see  Process,  g  96. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  §{  91-110. 

CONTAGIOUS  DISEASES. 

Of  animals,  see  Animals,  |  84. 

CONTEMPORANEOUS  AGREEMENTS. 

Evidence  of  parol  agreements  affecting  written 
instruments,  see  Evidence,  H  441-445. 

CONTEMPT. 

Disobedience  to  order  requiring;  performance  of 
duty  by  clerk  of  court,  see  Clerks  of  Courts, 
i  71. 


I.  ACTS  OR  CONDUCT  CONSTITUT- 
ING CONTEMPT  OF  COURT. 

i  2.  Attempt  to  converse  with  judge  as  to  a 
case  pending  before  him  held  contempt— Ingles 
v.  McMillan  (Okl.  Cr.  App.)  998. 

|  23.  Before  a  party  can  be  brought  into  con- 
tempt for  not  complying  with  an  order  or  decree 
of  court,  service  thereof  must  be  made  upon 
him,  unless  he  has  personal  knowledge  or  no- 
tice of  such  order  or  decree.— Trullinger  v.  Howe 
(Or.)  4. 

U.  POWER  TO  PUNISH,  AND  PRO- 
CEEDINGS THEREFOR. 

I  40.  Proceedings  for  the  punishment  of  those 
accused  of  the  violation  of  a  decree  are  quasi 
criminal,  and  the  statutory  provision  relating 
thereto  must  be  strictly  complied  with. — Trul- 
linger v.  Howe  (Or.)  4. 

I  50.  Under  L.  O.  L.  i  675.  an  affidavit  in 
a  contempt  proceeding  in  a  civil  action  with- 
out naming  the  state  as  party  is  demurrable.— 
Trullinger  v.  Howe  (Or.)  4. 

§  54.  In  contempt  proceedings,  certain  affi- 
davit in  regard  to  changed  conditions  of  dam  in 
violation  of  decree  held  insufficient— Trullinger 
v.  Howe  (Or.)  4. 

8  54.  An  affidavit  in  contempt  proceedings 
must  allege  that  the  decree  violated  was  served 
on  the  parties  in  default,  or  that  they  had  per- 
sonal knowledge  thereof.— Trullinger  v.  Howe 
(Or.)  4. 

CONTEST. 

Of  claim  against  estate  of  decedent  see  Exec- 
utors and  Administrators.  |j  256,  257. 
Of  election,  see  Elections,  I  305. 
Of  will,  see  Wills,  88  326-400. 

CONTIGUOUS  LANDOWNERS. 

See  Adjoining  Landowners. 

CONTINUANCE. 

Practice  in  justices'  courts,  see  Justices  of  the 
Peace,  §  107. 

CONTRACTORS. 

Independent  contractors,  see  Master  and  Serv- 
ant, 5§  318-320;  Municipal  Corporations,  | 
751. 


CONTRACTS. 

Agreements  within  statute  of  frauds,  set 
Frauds,  Statute  of. 

As  subject  of  set-off  or  counterclaim,  see  Set- 
off and  Counterclaim,  |§  29-34. 

Breach  of  contract  of  agency  as  creating  con- 
structive trust,  Bee  Trusts,  §  101. 

In  restraint  of  trade,  see  Monopolies,  ||  12-20. 

Parol  or  extrinsic  evidence  affecting  written 
contract  see  Evidence,  SI  897,  460-462. 

Separate  or  subsequent  oral  agreement  affect- 
fig  written  contract,  see  Evidence,  §§  441- 

Specific  performance,  see  Specific  Performance. 
Contract*  of  particular  classes  of  persons. 

See  Attorney  and  Client,  I  144:  Brokers,  fi 
102;  Carriers,  §S  180,  207,  218;  Corpora- 
tions. SI  448-472;  Municipal  Corporations, 
IS  372-374;  Schools  and  School  Districts,  | 
135 ;  Warehousemen. 

Attorney,  with  client  see  Attorney  and  Client 
{  76. 

Insurance  companies,  see  Insurance. 

Officers  and  agents  of  corporations  in  general, 

see  Corporations,  Si  406-432. 
Shipowners,  see  Shipping,  §  141. 
Teachers,  see  Schools  and  School  Districts,  S 

135. 

Water  companies,  see  Waters  and  Water  Cours- 
es, I  201. 

Contract*  relating  to  particular  subject*. 
See  Good  Will;  Highways,  §  113;  Insurance. 
Compensation  of  attorney,  see  Attorney,  and 

Client,  8  144. 
Compensation  of  broker,  see  Brokers,  %  52. 
Devise  or  bequest  see  Wills,  8  58. 
Employment    of    teachers,    see    Schools  and 

School  Districts,  8  135. 
Extension  of  time  for  payment  of  bill  or  note, 

see  Bills  and  Notes,  |  137. 
Limitation  of  liability  of  carrier  in  respect  to 

goods,  see  Carriers,  8  180. 
Limitation  of  liability  of  carrier  in  respect  to 

live  stock,  see  Carriers,  t  218. 
Limitation  of  liability  of  shipowner  in  respect 

to  cargo,  see  Shipping,  |  141. 
Mining  claim,  see  Mines  and  Minerals,  {  27. 
Public  improvements,  see  Municipal  Corpora- 
tions, |f  372-374. 
Storage,  see  Warehousemen. 
Transportation  of  goods,  see  Shipping,  |  141. 
Transportation  of  live  stock,  see  Carriers,  { 

207. 

Water  supply,  see  Waters  and  Water  Courses, 
|  201. 

Particular  claste*  of  empress  contract*. 

See  Bills  and  Notes;  Covenants;  Deeds;  Ex- 
change of  Property :  Guaranty ;  Indemnity  ; 
Joint  Adventures;  Partnership;  Sales. 

Affreightment  see  Shipping,  {  141. 

Agency,  see  Principal  and  Agent. 

Employment  of  teachers,  see  Schools  and 
School  Districts,  8  135. 

Extension  of  time  of  payment  of  bill  -or  note, 
see  Bills  and  Notes,  §  137. 

Indorsement  of  bill  or  note,  see  Bills  and  Notes, 
8  284.  - 

Insurance  policies,  see  Insurance. 
I/eases,  see  Landlord  and  Tenant. 
Maritime  contracts,  see  Shipping,  8  141. 
Marriage  settlements,  see  Husband  and  Wife, 
8  31. 

Sales  of  realty,  see  Vendor  and  Purchaser. 

Stipulations  in  actions,  see  Stipulations. 

Subscriptions  to  corporate  stock,  see  Corpora- 
tions, 8  78. 

Suretyship,  see  Principal  and  Surety. 

Transfer  of  shares  of  corporate  stock,  see  Cor- 
porations, |  116. 

Particular  ola**e*  of  implied  contract*. 
See  Interest;  Money  Received. 
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Particular  mode*  of  discharging  contracts. 
See  Compromise   and  Settlement;  Payment; 
Tender. 


I.  REQUISITES  AND  VALIDITY. 

(A)  Nature  and  Essential*  In  General. 

S  2.  Role  stated  for  construing  a  contract  ex- 
ecuted in  a  sister  state.— Atchison,  T.  &  S.  F. 
Ry.  Co.  v.  Rodgers  (N.  M.)  805. 

§  0.  The  plans  and  specifications  for  a  large 
building  should  be  definite  and  certain,  in  jus- 
tice to  both  parties.— Nave  v.  McGrane  (Idaho) 
82. 

!  9.  "Specifications"  as  used  in  architecture 
defined.— Nave  v.  McGrane  (Idaho)  82. 

8  9.  Essentials  of  plans  and  specifications  for 
a  proposed  structure  stated.— Nave  v.  McGrane 
(Idaho)  82. 

|  9.  Specifications  for  construction  of  foun- 
dation for  a  building  held  too  indefinite  to  insure 
good  masonry.— Nave  v.  McGrane  (Idaho)  82. 

§  9.  Plans  and  specifications  for  electric  wir- 
ing of  a  building  held  not  sufficiently  definite 
and  certain. — Nave  v.  McGrane  (Idaho)  82. 

§  10.  Where  several  persons  are  parties  to  a 
contract,  some  of  its  provisions  may  relate  sole- 
ly and  separately  to  one  of  the  parties  and  oth- 
ers to  another  party.— Pettit  v.  Forsyth  (Cal. 
App.)  892. 

(B)  Parties,  Proposal*,  and  Acceptance. 

|  19.  An  offer  may  be  withdrawn  at  any 
time  before  acceptance.— Bennett  v.  Potter  (Cal. 
App.)  885. 

(D)  Consideration* 

Of  deed,  see  Deeds,  f  210. 
Of  relinquishment  of  mining  claim,  see  Mines 
and  Minerals,  §  27. 

f  58.  A  certain  contract  for  lease  or  sale  of 
property  held  supported  by  a  sufficient  consider- 
ation.-Chappell  v.  McMillan  (N.  M.)  611. 

f  58.  If  promises  are  made  in  the  alternative 
and  one  alternative  promise  becomes  impossible 
of  performance,  that  does  not  impair  the  obliga- 
tion of  the  other  promise.— Chappell  v.  McMil- 
lan (N.  M.)  611. 

|  58.  That  a  promise  given  for  a  promise  is 
dependent  on  a  condition  held  not  to  affect  its 
validity.-Chappell  v.  McMillan  (N.  M.)  611. 

I  71.  A  forbearance  to  redeem  the  property 
sold  under  a  mortgage  foreclosure  decree  is  a 
sufficient  consideration  to  support  a  promise  to 
extend  the  time  within  which  to  redeem.— Bickel 
v.  Wessinger  (Or.)  34. 

S  73.  A  promise  to  forbear  from  doing  an  act 
may  be  a  valuable  consideration  for  a  promise. — 
Chappell  v.  McMillan  (N.  M.)  611. 

8  88.  A  written  contract  purports  a  consid- 
eration the  same  as  if  sealed  under  Laws  1901, 
c.  62,1  12.— First  Nat.  Bank  v.  Home  Ins.  Co., 
New  York  (N.  M.)  815. 

(E)  Validity  of  Assent. 

To  contract  of  sale,  see  Sales,  §§  38,  39. 
To  deed,  see  Deeds,  f  68. 

§  94.  Fraud  vitiates  all  contracts  on  the 
ground  that  the  party  deceived  never  consented 
to  the  contract.— Bretthauer  v.  Foley  (Cal. 
App.)  356. 

!  97.  Ratification,  after  discovery  of  a  part 
of  a  series  of  fraudulent  acts,  will  not  preclude 
rescission  on  discovery  of  the  other  acts  of 
fraud.— Stelter  v.  Fowler  (Wash.)  1096. 
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(F)  Legality  of  Object  and  of  Consid- 
eration. 

Corporate  bonds,  see  Corporations,  f  471. 
Limitation  of  liability  of  shipowner,  see  Ship- 
ping, t  i4i. 

Release  of  interest  in  mining  claims,  see  Mines 
and  Minerals,  $  27. 

IX  CONSTRUCTION  AND  OPERA- 
TION. 

Particular  classes  of  contracts. 
See  Bills  and  Notes,  I  129 ;  Chattel  Mortgages, 
8  153;  Indemnity,  «  6,  7;  Insurance,  ff  1-H>- 
177;    Mortgages,  §8  139-151;  Stipulations, 
S  14. 

Deeds,  see  Deeds,  ff  108-177. 

Employment   of  attorney,  see  Attorney  and 

Client,  8  144. 
Leases,  see  Landlord  and  Tenant,  |  49. 
Marriage  settlements,  see  Husband  and  Wife, 

8  31. 

Warranties,  see  Sales,  |  297. 

(A)  General  Rules  of  Cons  traction. 

Parol  or  extrinsic  evidence  affecting  written 
contract,  see  Evidence,  88  397,  460-462. 

Separate  or  subsequent  oral  agreement  affect- 
ing written  contract,  see  Evidence,  §8  441- 

(B)  Parties. 

Liability  for  injury  from  insufficient  water 
supply,  see  Waters  and  Water  Courses,  8 

206. 

8  187.  Upon  a  promise  to  pay  the  debt  of  an- 
other out  of  funds  or  property  received  from  the 
debtor  for  that  express  purpose,  not  only  the 
debtor  himself,  but  the  creditor,  may  sue,  though 
the  promise  was  made  to  the  debtor  alone.— 
Burson  v.  Bogart  (Colo.)  516. 

8  188.  Persons  not  parties  to  a  contract  held 
not  liable  for  damages  for  breach  thereof.— 
Gallup  Electric  Light  Co.  v.  Pacific  Improve- 
ment Co.  (N.  M.)  848. 

(O  Snbjeet-Matter. 

Parol  or  extrinsic  evidence  to  identify  subject- 
matter,  see  Evidence,  |  460. 

8  202.  One  contracting  not  to  engage  in  busi- 
ness in  competition  with  a  buyer  of  property 
held  not  precluded  from  lending  money  to  oth- 
ers, though  they  may  use  it  in  a  competitive 
business.— Gallup  Electric  Light  Co.  ▼.  Pacific 
Improvement  Co.  (N.  M.)  848. 

(D)  Place  and  Time. 

8  .215.  Building  contract  containing  clause  as 
to  effect  of  destruction  of  building  by  earth- 
quake construed.— Hettinger  v.  Tniele  (Cel. 
App.)  121. 

(E)  Conditions. 

Amendment  of  pleading,  see  Pleading,  |  236b 

(F)  Compensation. 

8  232.  Where  plaintiff  installed  a  heating 
plant  for  defendant,  not  complying  with  the 
guaranty  as  to  what  it  would  do,  held,  plaintiff 
could  not  recover  for  remedying  it  in  the  man- 
ner directed  by  defendant— Yundt  v.  Schultz- 
Degginger  Co.  (Wash.)  760. 

HZ.  MODIFICATION  AND  MERGER. 

Modification  of  contract  for  exchange  of  prop- 
erty, see  Exchange  of  Property,  |  5. 

IV.  RESCISSION  AND  ABANDON- 
MENT. 

Rescission  of  contract  for  exchange  of  prop- 
erty, see  Exchange  of  Property,  8  5. 
Rescission  of  insurance  policy,  see  Insurance,  88 

229-232. 
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V.  PERFORMANCE  OB  BREACH. 

Effect  of  performance  of  contracts  within  stat- 
ute of  frauds,  see  Frauds,  Statute  of,  {§  188, 
139. 

Enforcement  of  specific  performance,  see  Spe- 
cific Performance. 

Measure  of  damages  for  breach,  see  Damages, 
f  118. 

Parol  or  extrinsic  evidence  to  show  discharge 
or  performance  of  obligation,  see  Evidence,  S 
467: 

Time  of  performance  as  affecting  application 
of  statute  of  frauds,  see  Frauds,  Statute  of, 
fi  47-49. 

Particular  classes  of  contracts. 
See  Covenants,  §  100;  Mortgages,  §  319. 
Conditions  in  deeds,  see  Deeds,  §  166. 
Employment  of  broker,  see  Brokers,  §  52. 
Payment  and  discharge  of  bill  or  note,  see  Bills 

and  Notes,  5  434. 
Sales,  see  Sales,  f  187 ;  Vendor  and  Purchaser, 

88  151-185. 

Transportation  of  passengers,  see  Carriers,  |{ 

262-277. 

S  280.  It  is  the  duty  of  an  architect  to  obtain 
from  the  owner  all  facts  necessary  to  enable 
him  to  prepare  proper  plans  and  specifications 
for  the  proposed  building.— Nave  v.  McGrane 
(Idaho)  82. 

8  280.  An  architect,  as  a  part  of  the  plans 
and  specifications,  should  prepare  a  contract 
between  the  owner  and  the  contractor  for  con- 
struction of  a  proposed  structure.— Nave  v.  Mc- 
Grane (Idaho)  82. 

8  280.  There  is  an  implied  understanding 
upon  employment  of  an  architect  that  his  work 
shall  be  suitable  for  use  for  the  purposes  in- 
tended, and  he  cannot  recover  for  preparing 
specifications  and  plans  in  violation  of  law, 
unless  so  directed  to  prepare  them  by  the  own- 
er.—Nave  v.  McGrane  (Idaho)  82. 

8  288.  Requirement  of  architect's  certificate 
held  to  apply  to  construction  during  life  of  the 
contract,  and  not  to  a  case  where  the  building 
was  destroyed  by  earthquake  in  the  course  of 
construction.— Hettinger  v.  Thiele  (Cal.  App.) 
121. 

VI.  ACTIONS  FOR  BREACH. 

Damages,  measure,  see  Damages,  %  118. 
Defect  in  complaint  cured  by  answer,  see  Plead- 
ing, |  403. 

Distinguished  from  action  on  tort,  see  Action, 
§8  27,  28. 

Judgment  against  one  or  more  coparties,  see 

Judgment,  f  238. 
Matters  of  presumption,  see  Pleading,  (  7. 
Parol  or  extrinsic  evidence  affecting  written 

contract,  see  Evidence,  §§  397,  460-462. 
Separate  or  subsequent  oral  agreement  affect- 
ins;  written  contract,  see  Evidence,  88  441- 


Statutory  limitations,  see  Limitation  of  Ac- 
tions, I  46. 

|  324.  If  defendant  refused  to  accept  and 
permit  the  erection  of  a  sign,  for  the  construc- 
tion and  erection  of  which  he  contracted  with 
plaintiff,  plaintiff  may  sue  upon  the  contract 
and  is  not  relegated  to  an  action  for  damages. 
—Wallace  v.  Armstrong  (Or.)  50. 

8  330.  In  an  action  on  a  contract,  a  third 
person  held  not  a  necessary  or  proper  party.— 
Pettit  v.  Forsyth  (Cal.  App.)  892. 

8  337.  A  complaint  held  to  state  no  cause 
of  action  for  breach  of  contract  concerning  a 
land  transaction.— Hoffman  v.  Osborn  (Cal. 
App.)  705. 

8  337.  A  complaint  for  breach  of  contract  to 
pay  an  assessment  on  corporate  stock  held  de- 
murrable for  uncertainty.— Pettit  v.  Forsyth 
(Cal.  App.)  892. 


8  337.  A  complaint  in  an  action  for  breach 
of  contract  to  pay  an  assessment  on  corporate 
stock  held  required  to  state  certain  facts.— Pettit 
T.  Forsyth  (Cal.  App.)  892. 

8 ,346.  In  an  action  on  a  contract  whereby 
plaintiff  was  to  construct  a  sign  for  defendant, 
held,  that  there  was  no  material  variance  be- 
tween the  pleadings  and  proof.— Wallace  v. 
Armstrong  (Or.)  50. 

8  349.  In  an  action  to  recover  the  price  of 
the  plans  and  specifications  of  a  building,  the 
exclusion  of  certain  evidence  held  erroneous.— 
Nave  v.  McGrane  (Idaho)  82. 

8  350.  Testimony  of  contractors  that  the 
plans  and  specifications  are  sufficient  held  not 
to  prevail  as  against  the  plans  and  specifica- 
tions themselves,  clearly  showing  that  they  are 
not  definite  and  certain.— Nave  v.  McGrane 
(Idaho)  82. 

8  352.  In  an  action  for  breach  of  contract  to 
allow  plaintiff  to  install  a  vacuum  cleaning 
plant,  evidence  held  insufficient  to  necessitate 
submitting  to  the  jury  the  cost  of  installing  the 
plant.— Eaton  v.  General  Compressed  Air  & 
Vacuum  Machinery  Co.  (Wash.)  1091. 

8  354.  In  an  action  on  a  contract  whereby 
plaintiff  agreed  to  erect  a  sign  for  defendant, 
it  was  not  necessary  for  the  findings  to  de- 
scribe the  sign  erected  where  the  answer  ad- 
mitted that  it  was  the  same  as  described  in 
the  complaint— Wallace  v.  Armstrong  (Or.)  50. 

8  354.  Findings  held  to  support  a  judgment 
for  plaintiff  in  an  action  on  a  contract  to  con- 
struct and  erect  a  sign.— Wallace  v.  Armstrong 
(Or.)  50. 

CONTRADICTION. 

Of  record,  see  Criminal  Law,  8  1112. 

CONTRIBUTION. 

To  general  average,  see  Shipping,  88  195-201. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  88  68-83. 

CONTROVERSY. 

Amount  in  controversy  as  affecting  jurisdiction 
of  courts,  see  Courts,  88  121,  122. 

Existence  of  actual  controversy  as  requisite  to 
appellate  jurisdiction,  see  Appeal  and  Error, 
8  19. 

Submission  to  arbitrators,  see  Arbitration  and 
Award. 

Want  of  actual  controversy  ground  for  dis- 
missal of  appeal  or  other  proceeding  for  re- 
view, see  Appeal  and  Error,  8  781. 

CONVERSION. 

Of  chattels  into  realty,  see  Fixtures. 
Wrongful  conversion  of  personal  property,  see 
Trover  and  Conversion. 

CONVEYANCES. 

Absolute  deed  as  mortgage,  see  Mortgages,  8 

32. 

Application  of  statute  of  frauds,  see  Frauds, 
Statute  of,  88  56-71. 


Contracts  for  exchange  of  property,  see  Ex- 
change of  Property,  88  8-5. 
Contracts  to  convey,  see  Vendor  and  Purchaser. 


Declarations  by  grantor  as  evidence  against 
grantee  or  subsequent  purchasers,  see  Evi- 
dence, 8  230. 

Estoppel  by  deed,  see  Estoppel,  8  22. 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
pl^language  of  instrument,  see  Evidence,  88 
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Parol  or  extrinsic  evidence  to  show  Invalidity, 
see  Evidence,  |  434. 

Payment  of  consideration  for  conveyance  to  an- 
other as  creating  resulting  trust,  see  Trusts, 
fti  72-77. 

Conveyance*  bp  or  to  particular  clauet  of 
per  ton*. 
See  Corporations,  SS  439,  542. 
Purchasers  at  tax  sales,  see  Taxation,  §§  761- 

766. 

Sheriffs,  see  Municipal  Corporations,  §  582. 

Conveyance*  of  particular  species  of,  or  estate* 

or  interett*  in,  property. 
See  Easements,  §§  12-14;  Mines  and  Minerals, 
8  54. 

Personal  property,  in  general,  see  Chattel  Mort- 
gages :  Sales. 

Public  lands,  see  Public  Lands,  M  148%-185. 

Real  property  in  general,  see  Deeds;  Mortgag- 
es; Vendor  and  Purchaser. 

Rights  in  public  lands,  see  Public  Lands,  §  135. 

Water  rights,  see  Waters  and  Water  Courses, 
SI  154-156. 

Particular  clatses  of  conveyance*. 
See  Assignments  for  Benefit  of  Creditors;  Chat- 
tel Mortgages;  Deeds;  Mortgages. 
Tax  deeds,  see  Taxation,  §|  761-766. 

CONVICTS. 

Nature  and  extent  of  punishment,  see  Criminal 
Law,  S9  1216,  1217. 

CORPORATION  COMMISSION. 

See  Telegraphs  and  Telephones,  |  31. 
Location  of  railroad,  see  Railroads,  f  58. 

CORPORATIONS. 

Authority  to  appropriate  waters,  see  Waters 
and  Water  Courses,  8  131. 

Condemnation  of  corporate  property  for  pub- 
lic use,  see  Eminent  Domain,  9  47. 

Mandamus  to  compel  delivery  of  corporate 
books  and  records  to  corporation,  see  Manda- 
mus, SS  141.  168. 

Rights  and  liabilities  of  parties  to  agreement 
for  purchase  and  sale  of  corporate  shares,  see 
Joint  Adventures,  §  4. 

Particular  classe*  of  corporation*. 

See  Building  and  Loan  Associations;  Carriers; 
Colleges  and  Universities;  Municipal  Corpo- 
rations ;  Railroads. 

Banks,  see  Banks  and  Banking. 

Insurance  companies,  see  Insurance. 

Mutual  benefit  insurance  associations,  see  In- 
surance, I  783. 

School  districts,  see  Schools  and  School  Dis- 
tricts, f§  19-141. 

Street  railroad  companies,  see  Street  Railroads. 

Telegraph  or  telephone  companies,  see  Tele 
graphs  and  Telephones. 

Water  companies,  see  Waters  and  Water 
Courses,  If  201-206. 

I.  INCORPORATION  AND  ORGAN- 
IZATION. 

Of  municipalities,  see  Municipal  Corporations, 
88  10-13. 

6  29.  The  validity  of  the  organization  of  a 
corporation  cannot  be  collaterally  attacked.— 
McKee  v.  Title  Ins.  &  Trust  Co.  (Cal.)  140. 

H.  CORPORATE  EXISTENCE  AND 
FRANCHISE. 

I  82  Proof,  including  copy  of  articles  filed 
as  required  by  Com  p.  St.  1910,  8  3966,  held  to 
prima  facie  show  a  corporation's  right  to  sue.— 
Hecht  v.  Acme  Coal  Co.  (Wyo.)  78G. 
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XV.  CAPITAL,  STOCK,  AND  DIVI- 
DENDS. 

Cure  of  defect  in  pleading  in  action  for  breach 
of  contract  to  pay  assessment,  see  Pleading, 
8  403. 

Pleading  matters  of  presumption  in  action  for 
breach  of  contract  to  pay  assessment,  see 
Pleading,  8  7. 

(A)  Nature  and  Amount   of  Capital  ana 
Snares. 

8  65.  Under  the  direct  provisions  of  Mills' 
Ann.  St  8  480,  shares  of  stock  in  a  corporation 
are  personal  property.— Mountain  Waterworks 
Const  Co.  v.  Holme  (Colo.)  501. 

(B)  Sabserlptlon  to  Steele 

Effect  of  limitations  on  right  to  recover  ad- 
vances to  pay  subscription,  see  Limitation  of 
Actions,  8  165. 

Mandamus  to  compel  calling  of  stockholders' 
meeting,  see  Mandamus.  88  151,  185,  187. 

Mining  company,  see  Mines  and  Minerals,  8 
104. 

8  78.  Abandonment  of  corporate  stock  is  a 
question  of  intention  to  be  drawn  from  the  facts 
and  circumstances  of  the  case.— Mountain  Wa- 
terworks Const.  Co.  v.  Holme  (Colo.)  501. 

8  78.  The-  party  claiming  an  abandonment  of 
corporate  stock  must  establish  the  fact  by  clear 
and  unequivocal  evidence.— Mountain  Water- 
works Const.  Co.  v.  Holme  (Colo.)  501. 

8  78.  That  a  stockholder  receipts  for  a  divi-  • 
dend  on  shares  of  stock  for  which  he  had  paid 
cash  held  not  an  abandonment  of  shares  paid 
for  by  the  company  as  an  advancement  to  him. 
—Mountain  Waterworks  Const  Co.  v.  House 
(Colo.)  501. 

8  88.  Assignment  of  patent  to  corporation  by 
subscriber  for  stock  held  to  indicate  acceptance 
of  offer  by  resolution  of  board  of  directors  as 
to  advancement  for  payment  of  assessment 
—Mountain  Waterworks  Const  Co.  v.  Holme 
(Colo.)  501. 

8  88.  Subscriber  for  stock  of  corporation  by 
acceptance  of  offer  to  make  advancement  for 
payment  of  assessment  held  to  have  paid  for 
the  stock  in  full  and  to  have  changed  his  indebt- 
edness from  one  for  stock  to  one  for  money  ad- 
vanced.—Mountain  Waterworks  Const  Co.  v. 
Holme  (Colo.)  501. 

8  88.  A  contract  by  a  corporation  to  advance 
money  to  pay  for  a  subscription  of  stock,  in  con- 
sideration of  transfer  of  patent  held  valid- 
Mountain  Waterworks  Const  Co.  v.  Holme 
(Colo.)  501. 

888.  A  corporation  cannot  repudiate  an  un- 
authorized transaction  and  retain  the  fruits 
thereof.— Mountain  Waterworks  Const  Co.  v. 
Holme  (Colo.)  501. 

8  88.  Under  Gen.  St  1883.  8  241,  corporation 
held  to  have  power  to  contract  to  extend  time 
of  payment  of  price  of  stock  subscribed  for,  in 
consideration  of  transfer  of  valuable  patent- 
Mountain  Waterworks  Const  Co.  v.  Hobne 
(Colo.)  501. 

8  89.  A  sale  of  corporation  stock  for  unpaid 
assessments  under  a  by-law  providing  for  four 
weeks'  notice  held  invalid  under  L.  O.  I*  8  6686, 
requiring  a  notice  of  30  days  in  such  case. — An- 
thony v.  Hillsboro  Gold  Mining  Co.  (Or.)  442. 

•     (O  Iuae  of  Certtaeatee. 

In  mining  companies,  see  Mines  and  Minerals, 
I  104. 

8  94.  Certificate  of  stock  held  not  necessary 
to  complete  ownership  of  stock.— Mountain  Wa- 
terworks Const  Co.  v.  Holme  (Cola)  SOL 

8  110.  Entries  on  books  of  corporation  with- 
out notice  to  stockholder  held  insufficient  to  de- 
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priTe  Wm  of  his  ownership  of  the  stock.— Moon- 
tain  Waterworks  Const.  Co.  v.  Holme  (Colo.) 
601. 

(D)  Tranifer  of  Shares. 

Repudiation  of  trust  affecting  limitations  of  ac- 
tions for  accounting  for  dividends,  see  Lim- 
itation of  Actions,  f  103. 

Bights  and  liabilities  of  parties  to  agreement 
for  purchase  and  sale  of  corporate  shares,  see 
Joint  Adventures,  |  4. 

|  116.  A  pool  formed  by  majority  stockhold- 
ers to  sell  a  portion  of  their  stock  to  obtain 
money  to  extricate  the  corporation  from  finan- 
cial difficulties  was  valid.— Tatem  y.  Eglanol 
Mining  Co.  (Mont)  295. 

(F)  Lien  of  Corporation. 

I  160.  In  view  of  Civ.  Code,  f  349,  a  stock- 
holder held  not  entitled  to  complain  of  redac- 
tion by  the  directors  of  the  amount  of  an  assess- 
ment upon  stock.— Ward  v.  California  Celery 
*  Produce  Co.  (Cat.  App.)  888. 

|  169.  In  view  of  Civ.  Code,  §§  3515,  3518, 
a  stockholder  and  director  of  a  corporation  held 
estopped  to  claim  that  a  sale  of  stock  for  non- 
payment of  assessments  was  void.— Ward  v. 
California  Celery  &  Produce  Co.  (Cal.  App.) 

88a 

§  169.  In  view  of  Civ.  Code,  |  340,  the  re- 
duction of  an  assessment  on  corporate  stock, 
held  a  mere  irregularity.— Ward  v.  California 
Celery  &  Produce  Co.  (Cal.  App.)  888. 

i  169.  To  sue  for  conversion  of  corporate 
stock  by  selling  it  for  a  delinquent  assessment, 
plaintiff,  in  view  of  Civ.  Code.  5  347,  must  first 
pay  or  tender  the  amount  for  which  it  was 
sold.— Ward  v.  California  Celery  &  Produce  Co. 
(Cal.  App.)  888. 

V.  MEMBERS   AJfD  STOCKHOLDERS. 

Indemnity  against  liability  for  assessment,  see 
Indemnity,  |  7. 

(A)  Rla-bts  sad  Liabilities  as  to  Cor- 
poration. 

I  189.  A  complaint  in  an  action  to  adjudge 
that  an  assessment  by  the  directors  of  a  corpo- 
ration is  invalid  held  demurrable. — Hennessey 
y.  Alleghany  Mining  Co.  (Cal.)  1071. 

I  189.  Action  by  stockholder,  praying  for  ac- 
counting, that  she  be  declared  the  owner  of  her 
stock,  and  that  a  certificate  be  delivered  to  her, 
and  offering  to  pay  any  sum  due,  held  properly 
brought  in  equity.— Mountain  Waterworks 
Const.  Co.  v.  Holme  (Colo.)  501. 

CD)  Liability  for  Corporate  Debts  and 
Aets. 

|  215.  Nature  of  a  stockholder's  liability  for 
corporate  obligations  stated.— Kiefhaber  Lumber 
Co.  v.  Newport  Lumber  Co.  (Cal.  App.)  691. 

|  267.  Where  a  judgment  creditor  may  en- 
force the  liability  of  stockholders,  a  receiver 
will  not  be  appointed.— Forsell  v.  Pittsburg  & 
Montana  Copper  Co.  (Mont.)  479. 

VL  OFFICERS  AND  AGENTS. 

Of  insurance  companies,  see  Insurance,  fi  82. 

(A)  Election  or  Appointment,  qualifica- 
tion, and  Tenure. 

f  289.  A  person  to  be  a  "de  facto  officer"  of 
a  corporation  must  hold  the  office  under  some 
appearance  or  color  of  right.— Potomac  Oil  Co. 
v.  Dye  (Cal.  App.)  126. 

f  289.  The  authority  of  the  board  of  direc- 
tors of  a  corporation  held  to  cease  on  the  selec- 
tion of  a  new  board,  and  the  members  of  the 
former  board  have  thereafter  no  rights  in  the 
management  and  control  of  the  corporation  as 


against  the  corporation.— Potomac  Oil  Co.  y. 
Dye  (Cal.  App.)  126. 

(O  Rla-bta,  DatlCB,  and  Liabilities  as  to 
Corporation  and  Ita  Members. 

§  813.  The  manager  and  secretary  of  a  cor- 
poration owning  real  estate,  held  not  entitled  to 
become  a  purchaser  at  a  delinquent  tax  sale. 
—Collins  v.  Hoffman  (Wash.)  625. 

§  316.  Effect  of  record  in  books  of  corporation 
of  transaction  between  corporation  and  office 
held  not  destroyed  by  the  fact  that  the  record 
was  made  by  the  officer  himself,  when  made 
without  concealment.— Mountain  Waterworks 
Const.  Co.  v.  Holme  (Colo.)  501. 

i  316.  Notes  executed  by  a  corporation  for 
money  loaned  by  members  of  a  pool  comprised 
of  the  corporation's  officers,  directors,  and  ma- 
jority stockholders  to  extricate  the  corporation 
from  financial  difficulties  held  valid.— Tatem  v. 
Eglanol  Mining  Co.  (Mont)  295. 

I  316.  Facts  held  to  raise  an  issue  as  to  rat- 
ification of  a  loan  made  to  a  corporation  by 
its  officers,  directors,  and  majority  stockhold- 
ers, and  whether  restitution  was  not  a  condi- 
tion precedent  of  the  right  of  minority  stock- 
holders to  avoid  it.— Tatem  y.  Eglanol  Mining 
Co.  (Mont)  295. 

I  318.  That  corporations  dealing  with  each 
other  have  directors  in  common  warrants  no 

E resumption    of    unfair  action. — Reclamation 
»ist  No.  70  v.  Birks  (Cal.)  170;    Same  v. 
Blackmer  (Cal.)  174. 

VII.  CORPORATE  POWERS  AND 
LIABILITIES. 

Authority  to  appropriate  waters,  see  Waters 

and  Water  Courses,  |  131. 
Of  banks,  see  Banks  and  Banking,  §  147. 
Of  building  and  loan  associations,  see  Building 

and  Loan  Associations,  §8  34-39. 

(A)  Extent  and  Exercise  of  Powers  in 
General. 

Telephone  companies,  see  Telegraphs  and  Tele- 
phones, |  31. 

i  388.  Corporate  creditors  and  their  repre- 
sentatives held  estopped  to  deny  the  validity 
of  corporate  bonds  issued  without  compliance 
with  Civ.  Code,  f  359.-McKee  v.  Title  Ins. 
ft  Trust  Co.  (Cal.)  140. 

§  391.  A  corporation  impressed  with  the  per- 
formance of  a  public  duty  is  subject  to  police 
regulations,  requiring  it  to  make  such  reason- 
able changes  in  its  mode  of  the  use  of  streets 
as  may  be  demanded  by  public  necessity.— Ba- 
ker City  Mut  Irr.  Co.  v.  Baker  City  (Or.)  9. 

(B)  Representation  of  Corporation  by  Of- 
ficers nnd  Agent*. 

f  406.  The  vice  president  of  a  corporation 
held  without  authority  to  sell  its  business  or  to 
contract  outside  of  the  usual  corporate  business 
without  express  authority.— Kiefhaber  Lumber 
Co.  v.  Newport  Lumber  Co.  (Cal.  App.)  691. 

|  407.  A  contract  of  employment  held  au- 
thorised by  a  majority  of  the  directors.— Smith 
v.  Sinbad  Development  Co.  (Cal.  App.)  701. 

|  410.  The  president  of  a  corporation  in 
charge  of  its  affairs  has  the  implied  power  to 

Surchase  chattels  used,  or  to  be  used  in  the  or- 
inary  course  of  its  business.— Denver  Pressed 
Brick  Co.  v.  Young  (Colo.)  499. 

§  410.  In  an  action  against  a  company  for 
the  purchase  price  of  a  machine,  held,  that  the 
president,  in  making  the  purchase,  was  acting 
within  the  scope  of  his  authority. — Denver 
Pressed  Brick  Co.  v.  Young  (Colo.)  499. 

S  428.  Knowledge  of  a  promoter  is  not  knowl- 
edge of  a  corporation  afterwards  formed  by  him, 
—Kiefhaber  Lumber  Co.  v.  Newport  Lumber 
Co.  (Cal.  App.)  691. 
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fi  428.  A  corporation  buying  accounts  under 
warranty  held  not  chargeable  with  knowledge  of 
facts  diminishing  the  accounts'  value.— Kiethab- 
er  Lumber  Co.  v.  Newport  Lumber  Co.  (Cal. 
App.)  691. 

§  432.  In  an  action  for  services  rendered  a 
corporation,  evidence  held  to  support  a  finding 
that  the  general  manager  acted  for  the  cor- 
poration in  hiring  the  plaintiff.— Smith  v.  Sin- 
bad  Development  Co..  (Cal.  App.)  701. 

(C)  Property  and  Conveyance". 

Mortgage  by  mining  company,  see  Mines  and 
Minerals,  f  105. 

|  439.  Application  stated  of  the  doctrine  that 
the  assets  of  a  corporation  constitute  a  trust 
fund  for  payment  of  its  debts.— Harle-Haas 
Drug  Co.  v.  Rogers  Drug  Co.  (Wyo.)  791. 

(D)  Contracts  and  Indebtedness. 

Loans  by  building  and  loan  associations,  see 
Building  and  Loan  Associations,  §  34. 

S  448.  An  assignment  of  rent  dated  before 
the  assignee's  incorporation  takes  effect  from 
organization.— Hecht  v.  Acme  Coal  Co.  (Wyo.) 
786. 

§  452.  Recitals  in  minutes  of  board  of  di- 
rectors of  corporation  held  not  to  show  that  a 
contract  between  a  subscriber  and  the  corpora- 
tion was  not  completed.— Mountain  Waterworks 
Const.  Co.  v.  Holme  (Colo.)  501. 

I  469.  Const,  art.  12,  fi  11,  being  a  restric- 
tion on  the  inherent  right  to  freely  contract, 
will  not  be  unnecessarily  extended. — McKee  v. 
Title  Ins.  &  Trust  Co.  (Cal.)  140. 

<  469.  Const,  art.  12,  |  11,  and  Civ.  Code, 
I  359,  subd.  5,  held  not  to  apply  to  an  original 
issue  of  corporate  bonds.— McKee  v.  Title  Ins. 
&  Trust  Co.  (Cal.)  140. 

S  471.  Bonds  issued  to  subscribers  to  the 
capital  stock  of  a  corporation  held  based  on  a 
valuable  consideration.— McKee  v.  Title  Ins.  & 
Trust  Co.  (Cal.)  140. 

f  471.  The  issuance  of  corporate  bonds  by 
a  foreign  corporation  without  complying  with 
Civ.  Code,  §  359,  held  not  to  make  the  bonds 
void  at  the  option  of  corporate  creditors  or 
their  representatives.— McKee  v.  Title  Ins.  & 
Trust  Co.  (Cal.)  140. 

9  471.  Corporate  bonds  held  valid  as  against 
an  attack  upon  their  validity  by  corporate  cred- 
itors.—McKee  v.  Title  Ins.  &  Trust  Co.  (Cal.) 
140. 

§  472.  Neither  Civ.  Code,  fi  359,  Const,  art. 
12,  fi-  11,  nor  any  rule  of  public  policy,  forbids 
the  sale  of  corporate  bonds  at  a  discount.— Mc- 
Kee v.  Title  Ins.  &  Trust  Co.  (Cal.)  140. 

(K)  Torts. 

Particular  chutes  of  corporation*  or  atsocia- 
tiont. 

See  Carriers,  88  140,  147-163,  180,  207-228. 
321:  Railroads,  |  398;  Street  Railroads,  §§ 
98-118. 

fi  492.  Telephone  company  held  not  liable  for 
assault  on  an  employe*  by  its  local  manager.— 
Crelly  v.  Missouri  &  Kansas  Telephone  Co. 
(Kan.)  386. 

(F)  Civil  Actions. 

Competency  of  member,  stockholder,  or  officer 
of  corporation  to  testify  to  transaction  with 
person  since  deceased  or  incompetent,  see 
Witnesses,  fi  142. 

Competency  of  stockholder  of  corporation  to 
testify,  see  Witnesses,  fi  99. 

Liability  for  costs  of  joint  defendants,  see  Costs, 
fi  101. 

Want  of  jurisdiction  as  ground  for  demurrer, 
Bee  Pleading,  fi  193. 


By  or  against  particular  classes  of  corporations 

or  associations. 
See  Carriers,  ffi  228,  277,  321;   Railroads,  fi 

398;  Street  Railroads,  fifi  57,  110-118. 
Insurance  companies,  see  Insurance,  fifi  646- 

665. 

fi  506.  Persons  who  were  stockholders  when 
a  corporate  debt  was  contracted  may  be  joined 
as  defendants  in  a  suit  thereon.— Kiefhaber 
Lumber  Co.  v.  Newport  Lumber  Co.  (CaL  App.) 
691. 

fi  514.  In  a  suit  to  divest  a  right  of  way  for 
a  reservoir  site  granted  by  the  federal  govern- 
ment, legality  of  the  existence  of  a  corporation 
under  which  defendant  claims  held  not  sufficient- 
ly raised  by  the  complaint.— O'Reilly  v.  Noxoa 
(Colo.)  486. 

fi  519.  In  an  action  on  notes  and  to  foreclose 
a  trust  deed  given  for  money  advanced  and  for 
services,  to  employes  and  officers  of  a  corpora- 
tion, evidence  held  insufficient  to  show  fraud* 
on  the  part  of  the  payees.— Niles  v.  United 
States  Ozocerite  Co.  (Utah)  1038. 

fi  522.  Under  Rev.  Codes,  fi  6519,  party  ac- 
cepting service  of  process  held  presumed  to  have 
been  toe  president  of  defendant  corporation.— 
Vadnais  v.  East  Butte  Extension  Copper  Min- 
ing Co.  (Mont.)  747. 

VIH.  INSOLVENCY  AND  RECEIVERS. 

fi  537.  "Insolvency"  defined.  —  Harle-Haas 
Drug  Co.  v.  Rogers  Drug  Co.  (Wyo.)  791. 

I  538.  Evidence  held  not  to  show  that  a  cor- 

S oration  was  insolvent  when  its  debts  covered 
y  a  mortgage  were  first  secured. — Harle-Haas 
Drug  Co.  v.  Rogers  Drug  Co.  (Wyo.)  791. 

fi  542.  The  issuance  and  sale  of  corporate 
bonds  to  subscribers  for  stock  as  a  bonus  held 
not  fraudulent  as  against  corporate  creditors, 
under  Civ.  Code,  fi  3442.— McKee  v.  Title  Ins. 
&  Trust  Co.  (Cal.)  140. 

fi  542.  The  issuance  and  sale  of  corporate 
bonds  as  a  bonus  to  subscribers  of  corporate 
stock  held  not  fraudulent  as  to  creditors  within 
Civ.  Code,  |  3439.— McKee  y.  Title  Ins.  & 
Trust  Co.  (Cal.)  140. 

fi  542.  Power  stated  of  corporation  to  borrow 
money  from  a  director,  and  to  secure  it  by  a 
mortgage.— Harle-Haas  Drug  Co.  v.  Rogers 
Drug  Co.  (Wyo.)  791. 

|  542.  Evidence  held  to  show  that,  when  a 
corporation  executed  mortgages,  a  suspension  of 
its  business  was  not  contemplated.— Harle-Haas 
Drug  Co.  v.  Rogers  Drug  Co.  (Wyo.)  791. 

fi  542.  A  mortgage  of  a  corporation  to  a  di- 
rector held  not  fraudulent  as  against  unsecur- 
ed creditors  of  the  corporation. — Harle-Haas 
Drug  Co.  v.  Rogers  Drug  Co.  (Wyo.)  791. 

fi  553.  Insolvency  alone  does  not  justify  the 
appointment  of  a  receiver  of  a  corporation.— 
Forsell  *v.  Pittsburg  &  Montana  Copper  Co. 
(Mont.)  479. 

fi  557.  A  complaint  in  a  proceeding  against 
an  insolvent  corporation  for  appointment  of  a 
receiver  under  Laws  1905,  c.  79,  fi  72,  held  not 
to  sufficiently  state  the  facts  as  to  the  insol- 
vency.—Sacramento  Valley  Irr.  Co.  v.  Lee  (N. 
M.)  834. 

XII.  FOREIGN  CORPORATIONS. 

fi  642.  A  foreign  corporation  seeking  to  fore- 
close a  real  estate  mortgage  held  not  doing  busi- 
ness within  the  state,  within  Const,  art.  11,  | 
10,  and  Rev.  Codes,  fi  2792.— Diamond  Bank  v. 
Van  Meter  (Idaho)  97. 

fi  668.  In  mandamus  to  compel  a  corporation 
and  its  officers  to  call  a  stockholders'  meeting, 
the  court  held  to  acquire  jurisdiction  through 
the  service  of  the  alternative  writ  on  the  eor- 


Toplcu  *  section  ( j)  NUMBERS  in  this  Index  ft  Deo.  ft  Am.  Dig.  Kay  No.  Series,  ft  Reporter  Indexes 


Digitized  by 


Google 


1167 


INDEX-DIGEST 


Counties 


poration.— Potomac  Oil  Co.  t.  Dye  (Cal.  App.) 

8  672.  An  admission  in  the  answer  of  due 
incorporation  under  the  laws  of  another  state 
is  conclusive.— McKee  t.  Title  Ins.  &  Trust  Co. 
(Cal.)  140. 

§  672.  Judgment  sustaining  demurrer  to  com- 
plaint on  ground  that  defendant  waa  not  the 
corporation  sued  held  error.— Beebe  v.  North- 
western Dairy  Co.  (Wash.)  673. 

i  684.  Inability  of  a  judgment  creditor  of  an 
insolvent  foreign  corporation  to  enforce  the  lia- 
bility of  stockholders  must  be  pleaded  as  ground 
for  appointment  of  receiver.— Forsell  v.  Pitts- 
burg &  Montana  Copper  Co.  (Mont.)  479. 

|  684.  A  receiver  of  a  foreign  insolvent  cor- 
poration held  not  necessary  to  enable  a  judg- 
ment creditor  to  subject  corporate  property  in 
the  hands  of  nonresidents.— Forsell  v.  Pittsburg 
&  Montana  Copper  Co.  (Mont.)  479. 

|  684.  A  void  sale  of  the  assets  of  a  foreign 
corporation  located  in  Montana  by  order  of  a 
court  in  a  sister  state  held  not  to  require  a  re- 
ceiver.—Forsell  v.  Pittsburg  ft  Montana  Copper 
Co.  (Mont.)  479. 

CORPUS  DELICTI. 

Evidence,  see  Homicide,  |  228. 

CORRECTION. 

Of  assessment  of  taxes,  see  Taxation,  f  456. 

Of  erroneous  instructions  by  other  instructions, 
see  Trial,  «  296. 

Of  irregularities  and  errors  at  trial,  see  Trial, 
§8  412,  413. 

Of  judgment,  see  Judgment,  g  299. 

Of  record  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  5  655. 

CORRUPTION. 

In  general,  see  Fraud. 

CO-SERVANTS. 

See  Master  and  Servant,  H  185-200. 

COSTS. 

Expenditures  for  costs  by  executor  or  adminis- 
trator, see  Executors  and  Administrators,  § 

Payment  as  condition  of  opening  or  vacating 

judgment,  see  Judgment,  f  169. 
Review  of  decisions,  see  Appeal  and  Error,  f 

984. 

In  particular  actions  or  proceeding*. 
See  Quieting  Title,  I  54. 

On  claim  against  decedent's  estate,  see  Execu- 
tors and  Administrators.  §  257. 
To  try  tax  title,  see  Taxation,  8  818. 

HI.  PERSONS,  PROPERTY,  AMD 
FUNDS  LIABLE. 

8  101.  In  action  against  three  corporations 
closely  related  in  business  matters,  dismissal  of 
two  of  them  without  costs  held  not  error.— 
Mountain  Waterworks  Const  Co.  v.  Holme 
(Colo.)  SOL 

V.  AMOUNT,  BATE,  AND  ITEMS. 

|  172.  Rule  stated  as  to  the  recovery  of  at- 
torney's fees.— Jenkins  v.  Commercial  Nat.  Bank 
of  St.  Anthony  (Idaho)  463. 

VIIL  PAYMENT  AND  REMEDIES 
FOB  COLLECTION. 

Payment  as  condition  of  opening  or  vacating 
judgment,  see  Judgment,  8  169. 


CO-TENANCY. 

See  Tenancy  in  Common. 

COUNSEL 

See  Attorney  and  Client;  District  and  Prose- 
cuting Attorneys. 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COUNTIES. 

See    Municipal    Corporations;    Schools  and 

School  Districts,  88  19-141. 
Highways,  see  Highways. 

I.  CREATION,    ALTERATION,  EXIST- 
ENCE, AND  POLITICAL 
FUNCTIONS. 

Judicial  notice  of  boundaries,  see  Criminal  Law, 
8  304. 

Venue  of  prosecutions  for  offenses  committed 
partly  in  one  county  and  partly  in  another, 
see  Criminal  Law,  8  112. 

II.  GOVERNMENT  AND  OFFICERS. 
(B)  Co«Bt7  Seat. 

Special  or  local  laws,  see  Statutes,  8  77. 

8  34.  A  petition  for  an  election  to  remove 
the  county  seat  of  a  county  held  sufficient,  un- 
der Comp.  Laws  1897,  i  630,  as  amended  by 
Laws  1909,  c  80,  8  2.— Gray  v.  Taylor  (N.  M.) 
588. 

8  34.  Under  Comp.  Laws  1897,  8  630,  as 
amended  by  Laws  1909,  c.  80,  8  2,  the  court  in 
determining  the  original  cost  of  a  courthouse 
and  jail  held  not  required  to  consider  the  cost 
of  subsequent  repairs. — Gray  v.  Taylor  (N.  M.) 
588. 

8  35.  An  election  to  remove  the  county  seat 
of  a  county  held  not  invalid  on  the  ground  that 
there  was  no  registration  of  the  voters.— Gray 
v.  Taylor  (N..M.)  588. 

8  35.  Under  Comp.  Laws  1897,  8  630,  as 
amended  by  Laws  1009,  c.  80,  i  2,  and  section 
631,  the  ballot  for  the  removal  of  the  county 
seat  of  a  county  held  to  properly  submit  to  the 
voters  the  question  of  the  removal  of  the  county 
seat  of  a  county.— Gray  v.  Taylor  (N.  M.)  588. 

(D)  Officer,  and  Aa-eata. 

Certainty  of  statute  defining  embezzlement,  see 
Statutes,  8  47. 

Clerks  of  courts,  see  Clerks  of  Courts. 

Prosecuting  attorneys,  see  District  and  Prose- 
cuting Attorneys. 

Sheriffs,  see  Sheriffs  and  Constables. 

IV.  FISCAL  MANAGEMENT,  PUBLIC 
DEBT,  SECURITIES,  AND 
TAXATION. 


Taking  appeal  as  appearance,  see  Appearance, 
I  9. 

Taxes  for  highway  purposes,  see  Highways,  | 
122. 

V.  CLAIMS  AGAINST  COUNTY. 

8  205.  County  commissioners  in  passing  on 
claim  do  not  act  judicially  and  an  appeal  is 
given  that  there  may  be  a  judicial  hearing. — 
Routh  v.  Board  of  Com'rs  of  Finney  County 
(Kan.)  397. 

8  205.  On  appeal  from  a  ruling  on  a  claim 
by  county  commissioners,  the  district  court  may 
adjudicate  title  to  real  estate  if  the  claim  is  af- 
fected thereby.— Routh  v.  Board  of  Com'rs  of 
Finney  County  (Kan.)  397. 
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COUNTS. 

Separate  counts  in  pleading,  see  Pleading,  |  52. 
Separate  counts  in  pleading,  right  to  join,  see 
Indictment  and  Information,  §  130. 

COUNTY  ATTORNEYS. 

See  District  and  Prosecuting  Attorneys. 

COUNTY  COURTS. 

Judicial  bodies,  see  Courts,  {  185. 

COUNTY  ROADS. 

See  Highways. 

COUNTY  SEATS. 

See  Counties,  §§  34,  35. 

COURTHOUSES. 

County  seats,  see  Counties,  f{  34,  35. 

COURTS. 

See  Judgment. 

Appellate  jurisdiction,  see  Appeal  and  Error, 
I  19. 

Constitutional  exercise  of  judicial  powers  in 
general,  see  Constitutional  Law,  Si  67-74. 

Contempt  of  court,  see  Contempt. 

Examination  of  witnesses  by  court,  see  Wit- 
nesses, i  246. 

Judges,  see  Judges. 

Jurisdiction  of  attachment,  see  Attachment,  I 
73. 

Jurisdiction  of  mandamus,  see  Mandamus,  f 
141. 

Mandamus  to  inferior  courts,  see  Mandamus,  18 
31-51.  „ 

Prohibiting  acts  and  proceedings,  see  Prohibi- 
tion, |  5. 

Province  of  court  and  jury,  see  Criminal  Law, 

H  761,  762;  Trial.  §5  139-159. 
Removal  of  action  from  state  court  to  United 

States  court,  see  Removal  of  Causes. 
Right  to  trial  by  jury,  see  Jury,  Jl. 
Trial  by  court  without  jury,  see  Trial,  §8  370- 

404. 

X.  NATURE,  EXTENT,  AND  EXERCISE 
OF  JURISDICTION  IN  GENERAL. 

|  89.  A  court  cannot  divest  itself  of  jurisdic- 
tion by  erroneous  decision  that  it  has  no  Juris- 
diction.—H.  L.  Griffin  Co.  v.  Howell  (Utah) 

326. 

U.  ESTABLISHMENT.  ORGANIZA- 
TION. AND  PROCEDURE  IN 
GENERAL. 

(A)  Creation  and  Constitution,  and  Court 
Officer*. 

Clerks  of  courts,  see  Clerks  of  Courts. 
Judges,  see  Judges. 

<B)  Terms,  Vacations,  Place  and  Time  of 
Holding;  Court,  Courthouses,  and 
Accommodations. 

Authority  of  court  to  amend  or  correct  judg- 
ment after  the  term,  see  Judgment,  8  299. 

8  65.  A  regular  term  of  a  district  court  con- 
tinues until  final  adjournment  or  end  of  the 
term  by  statute.— State  v.  Hargis  (Kan.)  401. 

8  66.  Effect  of  death  of  judge  pending  term 
and  rights  of  successor  to  convene  court  de- 
termined—State v.  Hargis  (Kan.)  401. 

(D)  Rules     of     Decision,  Adjudications, 
Opinions,  and  Records. 

Former  decision  of  appellate  court  as  law  of 
the  case  on  subsequent  appeal,  see  Appeal  and 
Error,  §8  1097-1099. 


I  90.  In  the  construction  of  constitutional 

{•revisions  the  rule  of  stare  decisis  should  be  fol- 
owed.— In  re  City  of  Seattle  (Wash.)  762. 

8  97.  Decisions  of  the  United  States  Supreme 
Court  applicable  to  actions  pending  in  Oklahoma 
Territory  at  the  erection  of  the  state  held  bind- 
ing on  die  state  court  as  to  such  cases. — Mis- 
souri, K.  &  T.  Ry.  Co.  v.  Walker  (Okl.)  907. 

XXL  COURTS  OF  GENERAL  ORIG- 
INAL JURISDICTION. 

(A)  Grounds  of  Jurisdiction  in  General. 

8  121.  If  any  amount  in  controversy  is  re- 
quired to  authorize  the  issuance  of  a  writ  of 
mandamus  to  compel  an  Acting  Governor  to  ac- 
cept a  gift  of  bonds  to  the  state  their  face  value 
may  be  considered.— State  v.  Dickerson  (Xev.) 
105. 

8  122.  Mandamus  held  to  lie  to  compel  a  Gov- 
ernor to  accept  a  gift  to  the  state  of  bonds  of 
the  face  value  of  over"  $400,000,  though  no  pre- 
liminary proof  be  made  of  their  value.— State 
v.  Dickerson  (Nev.)  105. 

IV.  COURTS  OF  LIMITED  OR  INFE- 

RIOR JURISDICTION. 

8  185.  Under  Rev.  St.  1908,  H  1526,  1527, 
1536,  1539,  Mills*  Ann.  St  88  1054,  1055,  1085, 
1089,  held  that,  on  appeal  to  the  district  court 
from  a  county  court,  the  ad  damnum  cannot  be 
increased  beyond  $2,000.— Estes  v.  Denver  &  B. 
G.  R.  Co.  (Colo.)  1005. 

V.  COURTS  OF  PRORATE  JURISDIC- 

TION. 

Claims  against  estate  of  decedent,  see  Execu- 
tors and  Administrators,  88  256,  257. 

VL  COURTS  OF  APPELLATE  JURIS- 
DICTION. 

Appellate  jurisdiction  in  general,  see  Appeal 

and  Error,  I  19. 
Appellate  jurisdiction  in  criminal  prosecution*, 

see  Criminal  Law,  8  1018. 
Decisions  reviewable,  see  Appeal  and  Error,  88 

76-113. 

(A)  Grounds  of  Jurisdiction  in  General. 

8  207.  Where  a  city  court  judge  refused  to 
require  his  clerk  to  enter  a  judgment  by  de- 
fault, the  Supreme  Court  by  mandamus  coukj 
compel  the  clerk  to  perform  such  duty,  and 
would  itself  do  what  the  city  court  judge 
should  have  done.— Utah  Ass'n  of  Credit  Men 
v.  Bowman  (Utah)  63. 

8  207.  Under  Comp.  Laws  1907,  8  3630.  and 
Const,  art  8,  f  4,  held,  that  the  Supreme  Court, 
and  not  a  justice  thereof,  is  authorised  to  issne 
writs  of  certiorari.— Robinson  v.  District  Court 
of  Second  Judicial  Dist  (Utah)  1026. 

TO.  UNITED  STATES  COURTS. 

(E)  Procedure,  and  Adoption  of  Practice 
of  State  Courts. 

8  343.  In  an  action  removed  from  a  stats 
court,  on  the  transfer  of  plaintiff's  interest  the 
federal  court  will  give  effect  to  Code  Civ.  Proc 
8  385,  providing  that,  on  the  transfer  of  a  plain- 
tiffs interest,  the  action  may  be  continued  by 
the  plaintiff  or  the  assignee,— Davis  v.  Rawhide 
Gold  Mining  Co.  (Cat  App.)  898. 

(K)  Territorial   and   Provisional  Courts. 

8  431.  Under  St  1893,  5  4439,  Comp.  Laws 
1909,  8  6069,  and  Const  Schedule,  8  2,  held, 
that  a  proceeding  in  error  may  be  maintained  m 
the  Supreme  Court  to  review  a  case  pending  m 
the  United  States  Court  for  the  Indian  Terri- 
tory at  the  erection  of  the  state.— Gwinnnp  v. 
Griffins  (OH.)  909. 
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Vin.  CONCURRENT  AND  OONFLICT- 
ZNO  JURISDICTION,  AND 
COMITY. 

(A)  Courts  of  Same  State,  and  Transfer 
of  Causes. 

Removal  of  action  from  state  court  to  United 
States  court,  see  Removal  of  Causes. 

Transfer  of  criminal  causes,  Bee  Criminal  Law, 
|  10L 

COVENANT,  ACTION  OF. 

Covenants  on  which  the  action  may  be  main- 
tained, see  Covenants. 

COVENANTS. 

Covenant  of  quiet  enjoyment  in  lease.,  see  Land- 
lord and  Tenant,  §  130. 

m.  PERFORMANCE  OR  BREACH. 

i  100.-  Purchaser  of  land  incumbered  with 
the  servitude  of  a  levee  under  Gen.  St  1909, 
SS  4786-4803,  who  sees  the  land,  held  not  en- 
titled to  recover  for  breach  of  warranty  in 
the  deed  which  contains  no  exception  referring 
to  the  levee.— Ireton  v.  Thomas  (Kan.)  306. 

COVERTURE. 

Sea  Husband  and  Wife. 

CREDIBILITY. 

Of  witness,  see  Witnesses,  Sf  328-388. 
Of  witnesses  as  affecting  weight  and  sufficiency 
of  evidence,  see  Evidence,  fg  588-694. 

CREDITORS. 

See  Assignments  for  Benefit  of  Creditors;  At- 
tachment; Compromise  and  Settlement;  Ex- 
ecution; Garnishment;  Payment. 

Interest  on  default  or  delay  in  payment  of  ob- 
ligation, see  Interest. 

Of  decedent,  see  Executors  and  Administrators, 
H  221-257. 

Remedies  against  guarantors,  see  Guaranty,  f 

CREDITORS'  SUIT. 

Proceedings  supplementary  to  execution,  see 
Execution,  8  405. 


CRIMES. 

See  Criminal  Law. 

CRIMINAL  LAW. 

Arrest  of  accused,  see  Arrest,  8  71. 
Competency  and  challenge  to  jurors,  see  Jury, 
81  95-117. 

Conviction  of  offense  included  in  that  charged, 
see  Indictment  and  Information,  §  189. 

Grand  jury,  see  Grand  Jury. 

Habeas  corpus  to  review  proceedings,  see  Ha- 
beas Corpus. 

Impeachment  of  witness  by  proving  accusation 
or  conviction  of  crime,  see  Witnesses,  8  350. 

Indictment,  information,  or  complaint,  see  In- 
dictment and  Information. 

Malicious  prosecution,  see  Malicious  Prosecu- 
tion. 

Prosecuting  officers,  see  District  and  Prosecut- 
ing Attorneys. 

Retroactive  operation  of  statute,  see  Statutes, 
I  277. 

Right  to  trial  by  jury,  operation  of  constitu- 
tion as  to  laws  previously  in  force,  see  Con- 
stitutional Law,  |  24. 


Summoning,  attendance,  discharge,  and  compen- 
sation of  jurors,  see  Jury,  SS  70-79. 

Particular  offensef. 
See  Burglary;  Contempt:  Embezzlement;  False 

Pretenses;    Gaming,   §§   63-88;  Homicide; 

Larceny;  Perjury;  Trespass,  f  79. 
Assault  and  battery,  see  Assault  and  Battery, 

SS  92-96. 

Failure  to  burn  carcass  of  hog  dying  of  disease, 
see  Animals,  §  34. 

Sale  of  hog  dying  of  disease,  see  Animals,  S  34. 

Violations  of  election  laws,  see  Elections,  $  328. 

Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors, SS  132,  211-236. 

Violations  of  municipal  regulations,  see  Munici- 
pal Corporations,  ft  639-642. 

I.  NATURE  AND  ELEMENTS  OF 
CRIME  AND  DEFENSES 
IN  GENERAL. 

Certainty  of  statute,  see  Statutes,  f  47. 
IV.  JURISDICTION. 

|  10L  A  transfer  of  causes  presented  by  in- 
dictment in  the  district  court  to  the  county 
court  must  be  made  in  compliance  with  Sess. 
Laws  1907-08,  c  16,  art.  2,  |  L— Hendrix  v. 
State  (OkL  Cr.  App.)  544. 

f  101.  Where  a  transcript  from  the  district 
to  the  county  court  is  incomplete,  the  judge 
should  return  it  to  the  district  court  for  correc- 
tion.—Hendrix  v.  State  (OkL  Or.  App.)  544. 

8  101.  Where,  on  transfer  from  the  district 
to  the  county  court,  the  transcript  is  insuffi- 
cient to  show  jurisdiction,  the  court,  on  motion, 
should  set  aside  the  indictment,  and  direct  the 
county  attorney  to  proceed  by  information.— 
Hendrix  v.  State  (OkL  Cr.  App.)  544. 

S  103.  Where  a  court  convenes  at  the  statu- 
tory time,  and  adjourns,  the  record  must  show 
an  order  of  adjournment  made  and  entered.— 
Baker  v.  State  (OkL  Cr.  App.)  99L 

S  103.  Judgments  entered  at  a  term  not  au- 
thorized by  law  held  void.— Baker  v.  State  (Okl. 
Cr.  App.)  991. 

V.  VENUE. 
(A)  Place  of  Br  in  gin  if  Prosecution. 

8  112.  Receiving  stolen  property  is  not  tri- 
able in  any  county  to  which  the  receiver  re- 
moves the  same  under  Pen.  Code,  S  786.— People 
v.  Disperati  (CaL  App.)  889. 

IX.  ARRAIGNMENT  AND  PLEAS,  AND 
NOLLE  PROSEQUI  OR  DISCON- 
TINUANCE. 

I  265.  It  la  error  to  refuse  defendant  ar- 
raigned on  a  felony  charge  a  day  in  which  to 
ptead.— Schlumbohn  v.  State  (OkL  Cr.  App.) 

S  294.  To  a  plea  of  former  acquittal  the 
prosecuting  officer  may  reply  nul  tie!  record.— 
Territory  v.  Donahue  (N.  M.)  60L 

8  298.  An  objection  that  a  plea  of  former 
acquittal  was  in  contravention  of  the  record 
could  be  raised  by  motion  to  strike  the  plea,— 
Territory  v.  Donahue  (N.  M.)  601. 

8  296.  On  a  reply  of  nul  tie!  record  to  a 
plea  of  former  acquittal  in  the  same  court,  the 
issue  raised  should  be  determined  by  the  court 
on  an  inspection  of  its  own  records.— Territory 
v.  Donahue  (N.  M.)  601. 

X.  EVIDENCE. 

Competency  of  witnesses  in  general,  see  Wit- 
nesses, SS  36-205. 
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Credibility,  impeachment,  contradiction,  and 
corroboration  of  witnesses,  see  Witnesses,  ff 
328-388. 

Examination  of  witnesses,  see  Witnesses,  || 
240-275. 

In  particular  criminal  prosecution*. 

See  Assault  and  Battery,  f  92;  Burglary,  I  41 ; 
Embezzlement,  §  38:  False  Pretenses,  gf  43- 
47;  Homicide,  IS  188-244;  larceny,  §  64. 

Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors, ff  224-236. 

(A)  Judicial    Notice,    Presumptions,  and 

Burden  off  Proof. 

I  304.  Courts  do  not  take  judicial  notice  that 
bitters  are  intoxicating.— Crawford  t.  State 
(Okl.  Cr.  App.)  200. 

8  304.  Courts  take  judicial  notice  of  the 
boundaries  of  counties  and  location  of  towns 
and  cities  therein— Spencer  v.  State  (Okl.  Cr. 
App.)  224. 

I  804.  The  courts  will  take  judicial  notice 
that  the  abbreviations  "R.  L.  D."  in  the  records 
of  the  collector  of  internal  revenue  mean  "Re- 
tail Liquor  Dealer."— Billingsley  v.  State  (Okl. 
Cr.  App.)  241. 

|  304.  The  courts,  unless  they  are  courts  of 
the  municipality,  do  not  judicially  notice  the 
ordinances  of  a  municipal  corporation  unless 
directed  by  charter  or  statute  to  do  so. — Stuts- 
man v.  City  of  Cheyenne  (Wyo.)  322. 

|  321.  Proceedings  will  be  presumed  regular, 
unless  the  contrary  affirmatively  appears.— Beat- 
ty  v.  State  (Okl.  Cr.  App.)  237. 

(B)  Pacta  In  Issue  and  Relevant  to  Inoec, 

and  Res  Gestae. 

f  366.  Statements  of  one  shot  by  another 
held  part  of  the  res  gestae.— Offltt  v.  State  (Okl. 
Cr.  App.)  554. 

(C)  Other  Offenses,  and  Character  of  Ac- 

cused. 

Impeachment  of  accused  as  witness  by  proving 
accusation  or  conviction  of  other  crime,  see 
Witnesses,  |  345. 

|  369.  In  a  prosecution  of  a  special  adminis- 
trator for  embezzling  securities  on  a  certain  date, 
it  was  error  to  admit  evidence  of  the  embezzle- 
ment on  other  dates. — People  v.  Bartnett  (Cal. 
App.)  879. 

|  369.  In  a  prosecution  for  illegally  selling 
intoxicants,  where  the  state  relies  upon  a 
particular  sale,  proof  of  other  sales  is  inadmis- 
sible-Smith v.  -State  (Okl.  Cr.  App.)  204. 

S  371.  Evidence  of  other  pretenses  of  a  like 
character  about  the  same  time  is  admissible  to 
prove  identity  or  intent.— State  v.  Hetrick 
(Kan.)  383. 

J 377.  Evidence  of  reputation  of  defendant 
i  inadmissible  prior  to  attack  thereon,  un- 
less it  refers  to  the  nature  of  the  charge  against 
him.— Territory  v.  Pierce  (N.  M.)  591. 

(F)  Admissions,  Declarations,  and  H 
say. 

Dying  declarations,  see  Homicide,  SI  200-214. 

||  419,  420.  Certain  testimony  held  hearsay 
in  a  prosecution  for  embezzlement. — People  v. 
Bartnett  (Cal.  App.)  879. 

fi  419,  420.  It  is  error  to  allow  a  witness  to 
introduce  as  a  part  of  his  testimony  letters 
which  he  had  received  from  persons  other  than 
accused.— Wells  v.  State  (Okl.  Cr.  App.)  210. 

|  421.  Evidence  of  general  reputation*  in 
the  neighborhood  held  inadmissible  to  show  that 
a  certain  person  was  running  a  private  sanita- 
rium.—Perkins  v.  City  of  Roswell  (N.  M.)  609. 


(G)  Acts  and  Declarations  off  Conspirators 

and  Codefendants. 

|  422.  Evidence  ot  conversations  and  state- 
ments made  by  a  codefendant  held  admissible  in 
a  prosecution  for  obtaining  money  under  false 
pretenses.— State  v.  Williams  (Wash.)  780. 

|  424.  Declarations  of  a  co-conspirator  after 
a  conspiracy  has  terminated  are  not  admissible 
against  accused.— Wells  v.  State  (OkL  Cr.  App.) 
210. 

8  424.  Admissibility  stated  of  evidence  of 
acts  of  a  co-conspirator  after  termination  of 
the  conspiracy.— Wells  v.  State  (Okl.  Cr.  App.) 
210. 

(H)  Documentary  Evidence  and  Exclusion 

of  Parol  Evidence  Thereby. 

|  430.  A  certified  copy  of  record  of  collector 
of  internal  revenue  showing  payment  of  United 
States  tax  held  admissible.— Billingsley  v.  State 
(Okl.  Cr.  App.)  241. 

|  430.  Exclusion  of  certificate  of  officer  to 
certified  copy  of  a  record  in  his  office  held  not 
necessary  because  of  explanation  of  meaning  of 
abbreviations  in  the  certificate.— Billingsley  v. 
State  (Okl.  Cr.  App.)  241. 

(I)  Opinion  Evidence. 

8  448.  Testimony  of  a  witness  that  he 
thought  there  was  something  crooked  about  a 
draft  with  reference  to  which  he  was  testify- 
ing was  incompetent— Wells  v.  State  (Okl.  Cr. 
App.)  210. 

I  448.  Where  a  witness  testified  to  certain 
statements  made  by  him,  and  that  he  did  not 
know  what  was  meant  by  such  statements,  it 
was  error  to  allow  him  to  testify  as  to  what 
he  understood  the  statements  to  refer. — Wells 
v.  State  (Okl.  Cr.  App.)  210. 

S  457.  Whether  accused  was,  from  his  drunk- 
en condition,  unable  to  walk  is  a  conclusion  to 
be  drawn  by  the  jury  from  the  evidence. — Col- 
bert v.  State  (Okl.  Cr.  App.)  558. 

8  474.  Medical  expert  held  entitled  to  testi- 
fy as  to  whether  in  his  opinion  conduct  of  de- 
fendant indicated  senile  incapacity.— Territory 
v.  Pierce  (N.  M.)  591. 

(K)  Confessions. 

8  516.  A  statement  held  not  a  confession.— 
Byram  v.  People  (Colo.)  528. 

8  518.  The  circumstances  under  which  a 
statement  was  made  held  to  authorise  its  ad- 
mission, even  if  it  came  within  the  rule  as  to 
confessions.— Byram  v.  People  (Colo.)  528. 

<L)  Evidence  at  Preliminary  Examination 
or  at  Former  Trial. 

8  543.  In  laying  foundation  for  evidence  of 
the  record  of  former  testimony  of  an  absent 
witness,  certain  evidence  held  competent  to 
prove  that  the  witness  was  not  available.— Ter- 
ritory v.  Ayers  (N.  M.)  604. 

(M)  Wclarht  and  Sufficiency. 

Credibility,   impeachment,   corroboration,  and 
contradiction  of  witnesses,  see  Witnesses,  ff 

328-388. 

In  particular  criminal  prosecution*. 
See  Burglary,  8  41 ;  Homicide,  88  228-244. 
Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors, 8  236. 

8  553.  Instruction  as  to  disregarding  testi- 
mony of  witness  testifying  falsely  held  errone- 
ous.-Billingsley  v.  State  (Okl.  Cr.  App.)  241. 

8  553.  An  instruction  as  to  the  right  to  dis- 
regard entire  testimony  of  a  witness  who  testi- 
fied falsely  held  erroneous.— Hendrix  v.  State 
(Okl.  Cr.  App.)  244. 
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f  560.  A  Jury  may  be  required  "  to  find  a 
defendant  not  guilty  when  it  may  not  be  sat- 
isfied of  his  innocence.— Davis  v.  State  (Okl.  Or. 
App.)  220. 

§  561.  A  defendant  must  be  acquitted  where 
the  jury  are  not  satisfied  of  his  guilt  from  com- 

g>tent  evidence  beyond  a  reasonable  doubt- 
avis  v.  State  (Okl.  Or.  App.)  220. 

XIL  TRIAL. 

Competency  of  and  challenge  to  Jurors,  see  Ju- 
ry, SS  95-117. 

Summoning,  attendance,  discharge,  and  compen- 
sation of  jurors,  see  Jury,  88  70-79. 

In  particvlar  criminal  prosecution*. 
See  Assault  and  Battery,  |  96;  Embezzlement, 
|  48;  Homicide,  |  276. 

(A)  Preliminary  Proceedings. 

S  628.  Permitting  indorsement  of  additional 
witnesses  on  the  indictment  under  Com  p.  Laws 
1909.  |  6691,  held  discretionary  with  trial  court 
—Colbert  v.  State  (Okl.  Or.  App.)  558. 

i  628.  An  objection  to  a  witness  because  his 
name  is  not  indorsed  upon  the  indictment 
comes  too  late  after  he  has  been  examined. — 
Colbert  v.  State  (Okl.  Or.  App.)  558. 

8  628.  Under  Snyder's  Comp.  Laws  1909,  | 
6644,  it  is  error  in  a  misdemeanor  prosecution  to 
allow  witness  to  testify  in  chief,  where  his  name 
was  not  on  the  information.— Clark  v.  State 
(Okl.  Or.  App.)  992. 

I  629.  In  a  prosecution  for  robbery,  accused 
held  not  entitled  to  a  list  of  the  witnesses  to 
be  called  in  chief  required  in  capital  cases,  by 
Bill  of  Rights,  8  20.-Colbert  v.  State  (Okl. 
Cr.  App.)  558. 

(C)  Reception  of  Evidence. 

Dying  declarations,  see  Homicide,  8  200. 
Examination  of  witnesses,  see  Witnesses,  81 
240-275. 

8  678.  In  a  prosecution  for  embezzlement,  in 
which  it  appeared  that  accused  had  embezzled  se- 
curities on  distinct  dates,  the  prosecution  should 
have  been  compelled  to  elect— People  v.  Bart- 
nett  (Cal.  App.)  879. 

8  687.  The  reopening  of  a  criminal  case  after 
the  parties  have  resteo  is  a  matter  entirely  in 
the  discretion  of  the  trial  court— State  v.  Brown 
(Wash.)  782. 

(D)  Objection*    to    Evidence,    Motions  to 
Strike  Out,  and  Exception*. 

8  692.  Accused  does  not  waive  his  right  to 
urge  exceptions  to  evidence  by  cross-examina- 
tion of  a  witness  on  the  matter  objected  to. — 
Offltt  v.  State  (Okl.  Cr.  App.)  554. 

8  698.  In  prosecution  for  conspiracy  to  in- 
fluence witness  in  criminal  action  to  leave  the 
state,  certain  evidence  held  competent  as  to 
pendency  of  prosecution.— State  v.  Roe  (Idaho) 
461. 

(F)  Province  of  Coart  and  Jury  la  Gen- 

eral. 

In  prosecution  for  homicide,  see  Homicide,  8 
276. 

8  761.  An  instruction  in  a  prosecution  held 
not  improper  as  a  comment  on  the  evidence. — 
State  v.  Williams  (Wash.)  780. 

8  762.  Instructions  in  a  criminal  case  held 
erroneous,  as  an  expression  of  the  judge's  opin- 
ion as  to  defendant's  guilt— People  v.  Conboy 
(Cal.  App.)  703. 

(G)  Necessity,  Requisites,  and  Sufleleney 

of  Instructions. 

In  prosecution  for  assault,  see  Assault  and  Bat- 
tery, 8  96. 


8  782.  An  instruction  that  it  is  better  that 
99  guilty  men  should  go  free  than  1  innocent 
man  should  suffer  held  properly  denied.— State 
v.  Reel  (Idaho)  721. 

8  782.  It  is  error  to  instruct  that  the  jury 
must  be  reasonably  satisfied  that  defendant 
was  justified  before  they  can  acquit  him.— Davis 
v.  State  (Okl.  Cr.  App.)  220. 

8  787.  An  instruction  as  to  the  obligation  ol 
accused  to  testify  under  Comp.  Laws  1897,  8 
8431,  Mid  improperly  refused.— Territory  v. 
Donahue  (N.  M.)  601. 

8  789.  An  instruction  that  a  reasonable  doubt 
must  arise  out  of  the  evidence  was  erroneous. — 
People  v.  Bartnett  (Cal.  App.)  879. 

8  789.  Instruction  on  reasonable  doubt  held 
not  erroneous.— Cohn  v.  State  (Okl.  Cr.  App.) 
217. 

8  789.  In  a  prosecution  for  robbery,  a  charge 
on  alibi  held  fairly  to  state  the  law  though  not 
in  the  best  form.— Colbert  v.  State  (Okl.  Cr. 
App.)  55a 

8  796.  It  is  error  to  substitute  in  instruc- 
tions a  higher  punishment  than  that  prescribed 
by  statute  for  the  offense.— Wells  v.  State  (OkL 
Cr.  App.)  210. 

8  796.  In  a  prosecution  for  conjoint  robbery 
an  instruction  on  the  punishment  held  properly 
refused  in  view  of  Wilson's  Rev.  &  Ann.  St 
1903,  8  2217.-Colbert  v.  State  (Okl.  Cr.  App.) 
558. 

8  798.  A  conviction  must  be  reversed  where 
instruction  only  states  the  maximum  term  of 
imprisonment.— Colbert  v.  State  (OkL  Cr.  App.) 
561. 

8  811.  Instructions  singling  out  defendant 
personally,  and  commenting  on  the  weight  to 
be  given  his  evidence,  are  reversible  error.— 
Peck  v.  State  (Okl.  Cr.  App.)  200. 

8  814.  It  is  error  to  give  instructions  not 
relevant  to  the  evidence  and  which  may  mis- 
lead the  jury  to  accused's  prejudice. — Mulkey 
v.  State  (Okl.  Cr.  App.)  532. 

8  822.  The  instructions  must  be  considered 
as  a  whole,  and.  if  they  correctly  state  the 
law,  they  are  sufficient.— Spencer  v.  State  (Okl. 
Cr.  App.)  224. 

8  823.  Error  in  giving  an  Instruction  in  a 
prosecution  for  embezzlement  held  not  cured  by 
another  instruction.— People  v.  Bartnett  (Cal. 
App.).  879. 

(H)  Request*  for  Instruction*. 

8  829.  An  instruction  covered  by  those  giv- 
en held  properly  refused.— State  v.  Reel  (Idaho) 
721 ;  Territory  v.  Pierce  (N.  M.)  591 ;  Spencer 
v.  State  (Okl.  Cr.  App.)  224. 

8  833.  In  a  prosecution  of  a  special  adminis- 
trator for  embezzlement  under  Pen.  Code,  8  506, 
the  mere  reading  of  the  statute  to  the  jury  held 
not  a  sufficient  compliance  with  a  request  for 
an  instruction.— People  v.  Bartnett  (CaL  App.) 
879. 

(I)  Objections  to  Iastrnetlons  or  Refusal 
Thereof,  and  Exceptions. 

8  841.  The  trial  court  cannot  allow  excep- 
tions to  instructions  which  are  not  taken  when 
the  instructions  are  given.— Patterson  v.  State 
(Okl.  Cr.  App.)  216. 

(J)  Custody,  Conduct,   and  Deliberations 
Of  Jnry. 

8  854.  Under  Snyder's  Comp.  Laws  1909,  % 
6858.  held  reversible  error  to  permit  the  jury  in 
a  felony  case  to  separate,  after  submission  of 
the  case  to  them,  before  agreement  upon  a  ver- 
dict—Chance v.  State  (Okl.  Cr.  App.)  09a 

8  865.  An  instruction  as  to  the  duties  of  a 
juror  intended  to  induce  them  to  agree,  after 
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they  had  reported  that  they  could  not  agree, 
held  proper.— Territory  v.  Donahue  (N.  M.)  601. 

I  865.  Comp.  Laws  1897.  8  2994,  requiring 
written  instructions,  held  not  to  apply  to  re- 
marks of  the  judge  intended  to  induce  the  ju- 
rors to  come  to  an  agreement  if  possible.— Ter- 
ritory v.  Donahue  (N.  M.)  601. 

(K)  Verdict. 

8  878.  Where  the  jury  has  been  out  some 
time  and  reports  an  agreement  on  one  count 
and  disagreement  on  the  others,  it  was  not  er- 
ror to  receive  the  verdict.— State  v.  Weiss 
(Kan.)  388. 

XIII.  MOTIONS  FOR  HEW  TRIAL 

AND  IN  ARREST. 

8  90S.  The  ordinary  function  of  a  motion  for 
new  trial  held  to  call  the  attention  of  the  trial 
court  to  errors  committed  on  the  trial  and  pre- 
serve them  for  review  on  appeal.— Territory  v. 
Pettine  (N.  M.)  843. 

8  923.  Defendant  held  entitled  to  new  trial 
for  misconduct  of  juror.— Mask  v.  State  (Okl. 
Cr.  App.)  995. 

8  923.  Where  a  Juror  has  prejudged  the  guilt 
of  defendant  before  the  trial,  it  cannot  be  said 
that  defendant  had  a  trial  before  an  impartial 
Jury.— Mask  v.  State  (Okl.  Cr.  App.)  995. 

8  936.  Where  portions  of  the  record  ma- 
terial to  accused's  appeal  are  misplaced  throufh 
no  fault  of  his,  a  new  trial  should  be  granted 
by  the  trial  court— Elliott  v.  State  (OkL  Cr. 
App.)  213. 

8  938.  Accused,  under  the  facts,  held  entitled 
to  a  new  trial  on  the  grounds  of  surprise  and 
newly  discovered  testimony. — Lynn  v.  State 
(Okl.  Cr.  App.)  989. 

8  957.  Jurors  should  not  be  permitted  to  im- 
peach their  verdict  after  they  have  been  dis- 
charged and  mingled  with  the  public— Spencer 
v.  State  (OkL  Cr.  App.)  224. 

XIV.  JUDGMENT,  SENTENCE.  AND 

FINAL  COMMITMENT. 

8  982.  Where  an  accused  was  sentenced  to 
imprisonment  and  fine,  the  imprisonment  to  be 
suspended  on  payment  of  fine,  accused  could  not 
be  rearrested  after  release  without  bail  and  im- 
prisoned to  serve  out  his  imprisonment.— Ex 
parte  Peterson  (Idaho)  729. 

XV.  APPEAL  AND  ERROR,  AND 
CERTIORARI. 

In  prosecution  for  homicide,  see  Homicide,  88 
325-340. 

In  prosecution  for  violations  of  municipal  ordi- 
nances, see  Municipal  Corporations,  S  642. 

Operation  of  constitution  as  to  laws  previously 
in  force,  see  Constitutional  Law,  8  21. 

(A)  Form  of   Remedy,   Jurisdiction,  and 

.  ■  Rlfrht  of  Review. 

8  1004.  The  taking  of  an  appeal  is  a  matter 
of  procedure  and  consists  in  taking  the  statu- 
tory steps  to  transfer  the  case  to  a  higher 
court  and  can  only  be  taken  when  allowed  by 
law.— Stutsman  v.  City  of  Cheyenne  (Wyo.) 
322. 

§  1018.  Act  May  18,  1908  (Laws  1907-08,  c. 
28),  held  to  create  a  Criminal  Court  of  Appeals 
with  exclusive  appellate  jurisdiction  in  criminal 
cases  as  contemplated  by  Const,  art  7,  8  2.— 
Buck  v.  Dick  (Okl.)  920. 

(B)  Presentation  and  Reservation  In  Low- 

er  Conrt  of  Ground*  of  Review. 

8  1037.  Objection  to  improper  argument  of 
the  prosecuting  attorney  held  necessary  for  re- 
view.—Johnson  v.  State  (Okl.  Cr.  App.)  552. 
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8  1038.  Accused  not  calling  the  court's  at- 
tention to  an  omission  to  instruct  on  the  es- 
sential ingredients  of  the  crime  charged  can- 
not avail  himself  of  the  error  on  appeal.— Ter- 
ritory v.  Avers  (N.  M.)  604. 

8  1038.  Where  the  court  fails  to  instruct  ful- 
ly and  fairly  as  to  the  law  of  the  case,  accused 
must  ask  proper  instructions.— Territory  v.  Pet- 
tine  (N.  M.)  843. 

8  1038.  Accused  must  call  error  in  instruc- 
tions to  court's  attention  by  proper  objection.— 
Territory  v.  Pettine  (N.  M.)  843. 

8  1038.  Where  the  court  instructed  upon  rea- 
sonable doubt  and  accused  did  not  request  a 
charge  on  the  presumption  of  innocence,  such 
failure  is  not  ground  for  reversal. — Beatty  t. 
State  (OkL  Cr.  App.)  237. 

8  1048.  A  conviction  under  a  void  statute 
cannot  stand,  although  no  exception  was  reserv- 
ed at  the  trial.— Buckles  v.  State  (OkL  Cr. 
App.)  244. 

8  1056.  Where  the  court  fails  to  instruct 
fully  and  fairly  as  to  the  law  of  the  ease,  and 
accused  asks  proper  instructions,  he  must  ex- 
cept at  the  time  to  the  failure  of  the  court  to 
give  them.— Territory  v.  Pettine  (N.  M.)  843. 

8  1056.  Accused  must  call  court's  attention 
to  error  in  instructions  by  proper  exception. — 
Territory  v.  Pettine  (N.  M.)  843. 

§  1056.  On  trial  of  two  persons  for  crime, 
failure  to  charge  that  the  jury  might  convict 
one  and  acquit  the  other  held  not  ground  for 
reversal.— Lem  Sing  v.  State  (OkL  Cr.  App.) 
204. 

8  1056.  Where  the  court  instructed  upon  rea- 
sonable doubt,  and  accused  did  not  except  to 
the  failure  to  charge  on  the  presumption  of  in- 
nocence, such  failure  is  not  ground  for  reversaL 
—Beatty  v.  State  (OkL  Or.  App.)  237. 

8  1063.  Under  Comp.  Laws  1897,  88  2996, 
2997,  and  Laws  1907,  c.  57,  I  37,  errors  in  in- 
structions assigned  on  appeal  held  not  review- 
able in  view  of  the  record.— Territory  v.  Pettine 
(N.  M.)  843. 

8  1064.  Accused  must  set  forth  error  in  in- 
structions in  motion  for  new  trial.— Territory 
v.  Pettine  (N.  M.)  843. 

8  1064.  Grounds  of  error  in  motion  for  new 
trial  complaining  of  the  instructions  held  insuffi- 
cient—Territory v.  Pettine  (N.  M.)  843. 

(C)  Proceedings    for  Transfer   of  Ctut, 

and  Effect  Thereof. 

8  1069.  The  Criminal  Court  of  Appeals  held 
to  have  acquired  no  jurisdiction  of  an  appeal 
filed  after  120  days  from  judgment  under  an 
order  extending  the  time  beyond  that  limit 
in  view  of  the  law  of  1909  relating  to  the 
time  for  taking  appeals.— Terry  v.  State  (OkL 
Cr.  App.)  199. 

8  1081.  Under.  Comp.  Laws  1909,  8  6949, 
an  oral  notice  of  appeal,  though  in  the  pres- 
ence of  the  elerk  and  prosecuting  attorney,  and 
shown  by  journal  entry,  held  insufficient — 
Clemmons  v.  State  (OkL  Cr.  App.)  238. 

8  1081.  Notice  of  appeal  required  by  Comp. 
Laws  1909,  8  6949,  held  analogous  to  a  citation 
or  summons  in  error. — Clemmons  v.  State  (OkL 

Cr.  App.)  238. 

8  1081.  Where  the  record  on  appeal  fails  to 
show  service  of  the  notice  of  appeal  prescrib- 
ed by  Comp.  Laws  1909,  8  6949,  the  appeal  will 
be  dismissed.— Clemmons  v.  State  (OkL  Cr. 
App.)  238. 

(D)  Record  and  Froeeedlan*  Hot  in  Rec- 

ord. 

8  1086.  Where  accused  was  present  at  the 
trial  and  pleaded  not  guilty,  that  the  record 
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failed  to  show  an  arraignment  was  imma- 
terial.—Spencer  v.  State  (OkL  Cr.  App.)  224. 

i  1086.  Where  the  record  shows  that  accus- 
ed challenged  the  array  and  panel,  but  does 
not  state  the  grounds  of  challenge,  it  will  not 
be  considered.— Beatty  v.  State  (OkL  Cr.  App.) 
237. 

|  1086.  Proper  method  stated  for  preserving 
for  review  improper  argument  of  the  prosecut- 
ing^ attorney.—  Johnson  v.  State  (OkL  Or.  App.) 

8  1087.  No  case-made  will  be  considered 
which  does  not  affirmatively  show  that  it  was 
Berved  on  the  county  attorney  in  due  time.— 
Conn  v.  State  (Okl.  Cr.  App.)  216,  217,  219. 

§  1087.  Where  the  record  fails  to  show 
written  notices  of  appeal  served  on  the  clerk 
of  the  court  and  the  county  attorney,  the  ap- 
peal will  be  dismissed.— Andrews  v.  State  (OkL 
Cr.  App.)  241. 

8  1087.  To  confer  jurisdiction  upon  the  ap- 
pellate court,  the  record  must  affirmatively 
show  that  the  case-made  was  served  within 
the  time  allowed  by  the  court— Andrews  v. 
State  (Okl.  Cr.  App.)  241. 

8  1088.  Instructions  given  in  writing  and 
filed,  or,  if  given  orally,  when  transcribed  and 
filed,  are  a  part  of  the  record  proper.— Cohn 
v.  State  (Okl.  Cr.  App.)  217. 

8  1007.  Matters  occurring  during  the  trial 
must  appear  by  proper  recitals  in  the  case- 
made  duly  certified,  Independently  of  the  mo- 
tion for  new  trial.— Lem  Sing  v.  State  (OkL 
Cr.  App.)  204. 

8  1099.  When  the  time  granted  for  making 
and  serving  a  case-made  has  expired,  the  court 
has  no  power  to  further  extend  the  time.— 
Boyt  v.  State  (OkL  Cr.  App.)  215. 

8  1099.  A  purported  case-made,  not  certified 
by  the  judge,  cannot  be  considered.— Cohn  v. 
State  (Okl.  Cr.  App.)  216. 

8  1099.  Where  the  case-made  was  not  filed 
within  the  time  allowed  by  the  presiding  judge, 
such  case-made  will  be  stricken  from  the  rec- 
ord.—Terrell  v.  State  (OkL  Cr.  App.)  223. 

8  1099.  Where  judgment  was  pronounced  on 
July  15th,  and  accused  allowed  60  days  to  serve 
a  case-made,  his  case-made,  served  on  Septem- 
ber 14th,  was  too  late.— Henson  v.  State  (Okl. 
Cr.  App.)  224. 

8  1099.  The  trial  judge  has  no  authority  to 
extend  the  time  for  making  and  serving  a  case- 
made  after  the  time  originally  given  has  elaps- 
ed.—Williamson  v.  State-  (Okl.  Cr.  App.)  232. 

8  1099.  Proper  method  stated  for  securiug 
an  extension  of  time  within  which  to  make  and 
serve  a  case-made.— Williamson  v.  State  (OkL 
Cr.  App.)  232. 

8  1099.  Where  a  case-made  was  not  served 
within  the  time  required  by  Comp.  Laws  1909, 
8  6951,  and  the  time  was  not  extended,  it  can- 
not be  considered.— Buffo  v.  State  (Okl.  Cr. 
App.)  233. 

8  1099.  Matters  occurring  in  open  court  dur- 
ing the  trial  must  be  placed  in  the  case-made 
by  recitals  certified  to  by  the  judge.— Beatty 
y.  State  (Okl.  Or.  App.)  237. 

8  1102.  Where  a  case-made  is  not  served 
within  the  time  allowed,  it  will  be  stricken 
from  the  record.— Williamson  v.  State  (Okl.  Cr. 
App.)  232. 

8  1102.  Where  a  case-made  is  stricken  from 
the  record  because  not  served  in  time,  the  case 
will  be  affirmed  unless  prejudicial  errors  appear. 
—Williamson  v.  State  (Okl.  Cr.  App.)  232. 

8  1105.  An  appeal  upon  a  transcript  of  the 
record  will  be  dismissed,  where  not  certified  by 


the  clerk  of  the  lower  court  to  contain  a  true 
copy  of  the  record.— Makatch  v.  State  (Okl.  Cr. 
App.)  200. 

8  1105.  Record  not  certified,  either  by  the 
judge  or  clerk,  cannot  be  treated  as  a  tran- 
script.—Cohn  v.  State  (OkL  Cr.  App.)  216. 

8  1105.  A  special  judge  for  a  single  case, 
after  final  judgment,  cannot  certify  a  transcript 
of  the  record.— Cohn  v.  State  (OkL  Cr.  App.) 
219. 

8  1111.  Where  the  record  proper  failed  to 
show  any  objection  and  exception  to  the  dis- 
charge of  a  jury  on  their  failure  to  agree,  it 
would  be  presumed  they  were  discharged  with- 
out objection  and  with  the  implied  consent  and 
in  the  presence  of  accused,  though  the  stenog- 
rapher's record  showed  such  objection  and  ex- 
ception.—Territory  v.  Donahue  (N.  M.)  601. 

8  1112.  Record  of  a  prior  trial  of  accused 
cannot  be  impeached  by  an  affidavit  attached 
to  a  subsequent  plea  of  former  acquittal. — Ter- 
ritory v.  Donahue  (N.  M.)  601. 

8  1114.  Where  defective  case-made  contains 
a  transcript  of  the  record  and  is  duly  certified, 
error  predicated  upon  the  record  proper  may 
be  considered. — Cohn  v.  State  (OkL  Cr.  App.) 
217. 

8  1128.  Affidavits  in  support  of  a  motion  for 
new  trial  will  not  be  considered  unless  properly 
incorporated  in  the  record  and  duly  certified.— 
Spencer  v.  State  (OkL  Cr.  App.)  224. 

(B)  Assignment  of  Errors  and  Briefs. 

8  1130.  Where,  on  appeal,  in  a  misdemeanor 
case,  no  briefs  are  filed,  the  court  will  only  ex- 
amine the  records  for  jurisdictional  errors.— 
Price  v.  State  (Okl.  Cr.  App.)  1061. 

(F)  Dismissal,   Hearing,   and  Rehearln*. 

8  1131.  Appeal  dismissed  for  failure  to  com- 
ply with  Snyder's  St.  1909,  8  6949.-HavIU 
v.  United  States  (Okl.  Cr.  App.)  991. 

(O)  Review. 

In  prosecutions  for  homicide,  see  Homicide,  88 
339,  340. 

8  1137.  Where  instructions  are  given  at  re- 
quest of  counsel  for  accused,  he  cannot  com- 
plain of  them.— Patterson  v.  State  (OkL  Cr. 
App.)  216. 

8  1141.  The  court  on  appeal  acts  on  the  pre- 
sumption that  all  proceedings  in  the  trial  be- 
low are  regular.— Price  v.  State  (Okl.  Cr.  App.) 
1061. 

8  1144.  Instructions  on  evidence,  not  con* 
tained  in  the  record,  will  be  presumed  correct^- 
Oohn  v.  State  (Okl.  Cr.  App.)  217. 

8  1144.  In  the  absence  of  an  abuse  of  dis- 
cretion in  excusing  jurors,  members  of  the  reg- 
ular panel,  it  will  be  presumed  that  they  were 
properly  excused.— Beatty  v.  State  (OkL  Cr. 
App.)  237. 

8  1148.  Permitting  indorsement  of  addition- 
al witnesses  on  the  indictment  under  Comp. 
Laws  1909,  8  6691,  held  not  ground  for  reversal 
unless  prejudicial  to  accused.— Colbert  v.  State 
(Okl.  Cr.  App.)  558. 

8  1156.  Denial  of  a  new  trial  on  the  ground 
of  the  falsity  of  the  testimony  of  a  witness 
for  the  prosecution  held  within  the  trial  court's 
discretion.— Territory  v.  Pettine  (N.  M.)  843. 

8  1158.  Findings  of  fact,  beingequivalent  to 
a  verdict  under  Const,  art.  7,  8  20,  will  not  be 
disturbed  on  appeal  if  there  is  sufficient  evi- 
dence to  support  them.— Cowden  v.  State  (Okl. 
Cr.  App.)  202. 

8  1159.  In  a  prosecution  for  obtaining  money 
under  false  pretenses,  the  weight  of  a  witness' 
testimony  as  to  the  identity  of  the  money  is  a 
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Siestion  for  the  jury,  and  its  verdict  is  conclu- 
ve.— State  v.  Brown  (Wash.)  782. 

I  1163.  Where  the  record  does  not  show 
that  an  objectionable  juror  was  forced  upon 
accused,  assignments  of  error  based  upon  the 
rulings  upon  a  challenge  for  cause  will  not  be 
considered.— Colbert  v.  State  (Ok!.  Cr.  App.) 
558. 

f  1165.  Where  a  record,  though  disclosing 
errors,  shows  that  accused  was  fairly  tried  and 
properly  convicted,  judgment  will  be  affirmed. 
— Offltt  v.  State  (OkL  Cr.  App.)  554. 

i  1167.  Where  defendant  is  not  allowed  a 
day  in  which  to  plead,  but  thereafter  withdraws 
the  plea  of  not  guilty  and  files  a  demurrer,  the 
error  is  cured.— Schlumbohm  v.  State  (OkL  Cr. 
App.)  235. 

|  1169.  Error  in  admitting  improper  evi- 
dence is  immaterial,  where  proper  testimony 
conclusively  establishes  the  guilt  of  accused.— 
Edwards  v.  State  (Okl.  Cr.  App.)  214. 

I  1171.  Proper  scope  of  argument  of  a  pros- 
ecuting attorney,  stated.— Mulkey  v.  State  (Okl. 
Cr.  App.)  532. 

S  1172.  A  charge  on  reasonable  doubt,  though 
erroneous,  held  not  ground  for  reversal,  where 
the  jury  could  have  found  accused  guilty  solely 
on  his  own  testimony.— Territory  v.  Ayers  (N. 
M.)  604. 

§  1172.  The  evidence  held  not  to  present 
the  issue  of  self-defense.— Territory  v.  Ayers 
(N.  M.)  604. 

|  1172.  Where  a  verdict  is  clearly  sustained 
by  the  evidence,  slight  inaccuracies  in  the  in- 
structions are  not  ground  of  reversal.— Colbert 
v.  State  (Okl.  Cr.  App.)  558. 

g  1172.  Where  the  instructions  are  more  fa- 
vorable to  a  defendant  than  the  evidence  war- 
rants, a  technical  defect  in  one  of  them  is 
harmless.— State  v.  Williams  (Wash.)  780. 

(H)  Determination  and  Disposition  of 
Cause. 

§  1182.  Where  the  case-made  is  stricken 
from  the  record,  and  the  information  is  in  due 
form,  and  there  are  no  material  errors  _  in  the 
instructions,  the  conviction  will  be  affirmed.— 
Terrell  v.  State  (OkL  Cr.  App.)  223. 

I  1182.  Where  the  case-made  is  stricken 
from  the  record,  and  there  is  no  appearance 
for  appellant,  and  the  record  does  not  show 
material  error,  the  judgment  will  be  affirmed.— 
Henson  v.  State  (Okl.  Cr.  App.)  224. 

{  1186.  Under  Code  Cr.  Proc.  f  293  (Gen. 
St.  1909,  1 6867),  conviction  for  attempt  to  rape 
held  to  be  affirmed  notwithstanding  error  in 
permitting  jurors  to  sit  who  had  sat  in  former 
prosecution.— State  v.  Hammon  (Kan.)  418. 

i  1186.  Where  the  record  shows  that  ap- 
pellant is  nnable  to  present  a  complete  appeal 
because  of  loss  of  portions  of  the  transcript  by 
officials  of  the  lower  court  through  no  fault  of 
his,  the  cause  will  be  reversed.— Elliott  v.  State 
(Okl.  Cr.  App.)  213. 

XVII.  PUNISHMENT  AND  PREVEN- 
TION OF  CRIME. 

Prohibition  against  execution  of  judgment,  see 
Prohibition,  ||  3,  5,  9. 

f  1216.  The  time  fixed  for  execution  of  sen- 
tence is  no  part  of  the  judgment  and  sentence, 
but  it  is  an  award  of  execution.— Ex  parte 
Alexander  (OkL  Cr.  App.)  993. 

I  1217.  Where  a  convicted  defendant  is  at 
liberty,  and  had  not  served  bis  sentence  nor 
procured  a  stay,  he  may  be  arrested  on  the  un- 
executed judgment. — Ex  parte  Alexander  (Okl. 
Cr.  App.)  993. 


CROSS-APPEAL. 

See  Appeal  and  Error,  |  14. 

CROSS-DEMANDS. 

See  Set-Off  and  Counterclaim. 

CROSS-EXAMINATION. 

Of  expert  witnesses,  see  Evidence,  {  558. 
Of  witnesses  in  general,  see  Witnesses,  H  275, 
350,  372. 

CROSSINGS. 

Street  railroad  crossings,  see  Street  Railroads, 
i  41. 

CUMULATIVE  EVIDENCE. 

Newly  discovered  cumulative  evidence  as  ground 
for  new  trial,  see  New  Trial,  |  104. 

CUMULATIVE  REMEDIES. 

See  Election  of  Remedies. 

CURATORS. 

For  insane  persons,  see  Insane  Persons,  |  33. 

CUSTODY. 

Of  jury,  see  Criminal  Law,  %  854. 

CUSTOMS  AND  USAGES. 

Furnishing  appliances  generally  used  aj  db> 
char^ng^master'a  duty,  see  Master  and  Serv- 

DAMAGES. 

Compensation  for  property  taken  for  public 
use,  see  Eminent  Domain,  SS  75-93. 

Damage*  for  particular  injuries. 
See  Death,  H  52,  81-95;  Malicious  Prosecu- 
tion, |  67. 

Breach  of  contract  for  carriage  of  passenger, 

see  Carriers,  §  277. 
Breach  of  contract  of  sale,  see  Sales.  H  359, 

418. 

Eviction  of  tenant,  see  Landlord  and  Tenant. 
I  180. 

Failure  to  repair  demised  premises,  see  Land- 
lord and  Tenant  {  159. 

From  violation  of  instruction  to  factor,  see  Fac- 
tors, |  43. 

Injuries  from  negligent  or  wrongful  use  of 
street  see  Municipal  Corporations,  |  706. 

Injuries  from  public  improvements,  see  Munici- 
pal Corporations,  |  395. 

Taking  or  detention  of  personal  property,  see 
Trover  and  Conversion,  $  44. 

Recovery  in  particular  action*  or  proceeding*. 

See  Trover  and  Conversion,  f  44. 

For  injunction,  see  Injunction,  5  197. 

HI.  GROUNDS  AND  SUBJECTS  OF 
COMPENSATORY  DAMAGES. 

(A)  Direct  or  Remote,  Contingent,  or 
Prospective  Conseeaenoea  or  avowee. 

Expenses  as  element  of  damages  for  malickras 
prosecution,  see  Malicious  Prosecution,  |  67. 
In  actions  for  causing  death,  see  Death.  H 

81-95. 

|  43.  Mere  relationship  between  one  sains 
for  personal  injury  and  his  mother  who  nursed 
him  acid  not  to  remove  the  presumption  of  his 
obligation  to  pay  for  her  services,  as  a  recov- 
erable element  of  his  damages. — Kimball  v. 
Northern  Electric  Co.  (Cal.)  156. 
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<C)  Interest,  Coats,  mud  Bipentei  off  Liti- 
gation. 

Attorney's  fees  as  damages  for  eviction  of  ten- 
ant, see  Landlord  and  Tenant,  f  180. 

S  67.  In  the  absence  of  statutory  provision, 
the  court  may  award  interest  or  its  equivalent 
as  damages  for  the  taking  and  detention  of 
funds.— Brown  v.  First  Nat.  Bank  (Colo.)  483. 

8  71.  Counsel  fees  as  a  mere  element  in  de- 
termining the  amount  of  damages  should  not  be 
considered  whether  the  action  ex  contractu  or 
ex  delicto.— Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Citi- 
zens' Traction  A  Power  Co.  (N.  M.)  813. 

TV.  LIQUIDATED  DAMAGES  AMD 
PENALTIES. 

Limitation  of  amount  of  carrier's  liability,  see 
Carriers,  |  158. 

V.  EXEMPLARY  DAMAGES. 

For  eviction  of  tenant,  see  Landlord  and  Ten- 
ant, |  180. 

VL  MEASURE  OF  DAMAGES. 

For  particular  injuries. 
See  Trover  and  Conversion,  |  44. 
Breach  of  contract  of  sale,  see  Sales,  88  359, 
418. 

Failure  to  repair  demised  premises,  see  Land- 
lord and  Tenant,  §  159. 

From  violation  of  instruction  to  factor,  see  Fac- 
tors. |  43. 

Injuries  to  abutting  owners  from  public  im- 
provements,  see  Municipal   Corporations,  { 

(A)  In.Jo.rlea  to  the  Person. 

|  95.  The  damages  awarded  in  actions  for 
personal  injuries  should  as  a  rule  be  compen- 
satory.—Aboltin  v.  Heney  (Wash.)  245. 

(O  Breach  off  Contract. 

|  118.  A  contract  for  advertising  space  con- 
strued, and  held  to  have  fixed  the  damages  for 
breach.— Star  Pub.  Co.  v.  Chas.  Knosher  A  Co. 
(Wash.)  509. 

VIL  INADEQUATE   AND  EXCESSIVE 
DAMAGES. 

Ground  for  new  trial,  see  New  Trial,  {  75. 

I  131.  A  judgment  for  plaintiff  in  a  person- 
al injury  action  for  more  than  (5,500  held  ex- 
cessive, so  that  it  will  be  reversed  and  a  new 
trial  granted  unless  she  agrees  to  accept  that 
sum.— Edwards  v.  Seattle,  R.  A  S.  Ry.  Co. 
(Wash.)  563. 

|  132.  $4,000  held  not  excessive  recovery  for 
personal  injury  to  a  19  years  old  employe,— 
Kimball  v.  Northern  Electric  Co.  (Cal.)  156. 

I  132.  A  verdict  in  a  personal  injury  action 
held  not  excessive.— Jacobsen  v.  Rothschild 
(Wash.)  261. 

VHI.  PLEADING,  EVIDENCE,  AND 
ASSESSMENT. 

(B)  Evidence. 

I  163.  In  an  action  by  a  newspaper  against 
an  advertiser  for  breach  of  contract,  where  loss 
of  profits  is  the  measure  of  damages,  the  bur- 
den is  on  defendant  to  show  facts  In  mitigation 
of  damages;  contract  price  being  the  measure 
prima  facie.— Star  Pub.  Co.  v.  Chas.  Knosher  & 
Co.  (Wash.)  569. 

(C)  Proceeding:*  for  Asseaameat. 

Error  in  instructions  cured  by  judgment,  see 
Appeal  and  Error,  |  1068. 


i  208.  The  assessment  of  exemplary  dam- 
ages held  in  the  discretion  of  the  jury  or  court. 
— Hagerman  Irrigation  Co.  v.  McMurry  (N.  M.) 

823. 

§  216.  Instruction  as  to  damages  in  an  ac- 
tion for  personal  injuries  held  proper  under 
Civ.  Code,  8  3283.— Stein  v.  United  Railroads 
of  San  Francisco  (Cal.)  663. 

§  221.  In  action  for  injuries  to  a  servant 
finding  that  his  injuries  would  prevent  him 
from  performing  regular  labor  held  consistent 
with  the  general  verdict  in  his  favor.— Wise  v. 
Sugar  Apparatus  Mfg.  Co.  (Kan.)  403. 

(D)  Computation  and  Amount,  Doable  and 
Treble  Dimagci,  and  Remlaalon. 

Error  in  instructions  cured  by  judgment,  see 

Appeal  and  Error,  {  1068. 
Review  of  amount  of  recovery,  see  Appeal  and 

Error,  88  1004,  1013,  1151. 

DATE. 

Of  olographic  will,  see  Wills,  9  130. 

DAYS. 

Exclusion  in  computation  of  time,  see  Time,  |  9. 

DEATH. 

Dying  declarations  in  prosecutions  for  homi- 
cide, see  Homicide,  88  200-214. 

Of  party  as  affecting  time  for  service  of  plead- 
ing,  see  Pleading,  |  333. 

Termination  of  relation  of  attorney  and  client, 
see  Attorney  and  Client,  8  76. 

Testimony  as  to  transactions  with  persons  since 
deceased,  see  Witnesses,  ff  139-159. 

H.  ACTIONS  FOR  CAUSING  DEATH. 

Death  caused  by  balloon  ascension,  see  Thea- 
ters and  Shows,  §  6. 

(A)  Rtsht  off  Action  and  Defenses. 

I  9.  Rights  of  action  by  or  for  benefit  of  par- 
ents, children,  or  heirs  of  a  person  killed  for 
damages  resulting  to  them  by  his  death  exist 
solely  by  statute,  and  are  limited  by  the  statu- 
tory provisions  creating  them.— Bond  v.  United 
Railroads  of  San  Francisco  (Cal.)  366. 

(D)  Pleading   and  Evidence. 

f  52.  In  a  death  action,  held,  that  evidence 
of  the  loss  of  the  society,  comfort  and  services 
of  decedent  may  be  given  under  the  general  al- 
legations of  damages  without  specifically  al- 
leging such  loss.— Bond  v.  United  Railroads  of 
San  Francisco  (Cal.)  866. 

(R)  Daaaaa-ea,  Forfeiture,  or  Fine. 

8  81.  Measure  of  damages  stated  in  death 
action  by  parent  under  Code  Civ.  Proc.  §  377.— 
Bond  v.  United  Railroads  or  San  Francisco 
(Cal.)  366. 

§  82.  Measure  of  damages  in  death  action 
by  parent  under  Code  Civ.  Proc.  8  377,  held 
not  to  include  suffering  of  deceased.— Bond  v. 
United  Railroads  of  San  Francisco  (Cal.)  366. 

8  83.  Measure  of  damages  in  death  action 
by  parent  under  Code  Civ.  Proc.  8  377,  held  not 
to  include  pecuniary  loss  to  deceased.— Bond  v. 
United  Railroads  of  San  Francisco  (Cal.)  866. 

8  85.  Measure  of  damages  in  death  action 
by  parent  under  Code  Civ.  Proc.  8  377,  held  to 
include  pecuniary  loss  to  plaintiff.— Bond  v. 
United  Railroads  of  San  Francisco  (Cal.)  366. 

8  87.  In  a  death  action,  held  erroneous  to 
limit  recovery  to  the  pecuniary  value  of  dece- 
dent's services  from  the  time  of  his  death  to 
the  time  he  would  have  become  of  age. — Bond  v. 
United  Railroads  of  San  Francisco  (Cal.)  366. 
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|  95.  In  actions  for  death  by  wrongful  act, 
the  statutory  rale  is  the  only  measure  of  dam- 
aces,  to  be  liberally  construed  as  expressly  pro- 
vided by  Code  Civ.  Proc  f  4.-Bond  v.  United 
Railroads  of  San  Francisco  (Cal.)  366. 

i  95.  In  an  action  by  a  mother  for  death  of 
a  minor  son,  judgment  could  not  be  given  for 
the  amount  which  the  jury  found  the  mother 
would  probably  have  received  from  the  son  had 
he  lived;  she  being  entitled  only  to  the  present 
value  of  such  sum.— Bond  v.  United  Railroads 
of  San  Francisco  (Cal.)  366. 

DE  BENE  ESSE. 

See  Depositions. 

DEBTOR  AND  CREDITOR. 

See  Assignments  for  Benefit  of  Creditors;  At- 
tachment; Compromise  and  Settlement;  Ex- 
ecution; Garnishment;  Payment 

Interest  on  default  or  delay  in  payment  of  ob- 
ligation, see  Interest 

Remedies  against  guarantors,  see  Guaranty,  | 

DECEDENTS. 

Estates,  see  Executors  and  Administrators; 
Wills. 

Testimony  as  to  transactions  with  persons  since 
deceased,  see  Witnesses,  §8  139-159. 


See  Fraud. 


See  Fraud. 


DECEIT. 
DECEPTION. 
DECLARATION. 


In  pleading,  see  Pleading. 

Of  adoption  of  child,  see  Adoption,  §  8. 

DECLARATIONS. 

As  evidence,  see  Criminal  Law,  gf  422-424. 
Dying  declarations,  see  Homicide,  55  200-214. 
Of  witness  as  evidence  of  absence  at  trial,  see 
Criminal  Law,  §  543. 

DECREE. 

Judgments  in  general,  see  Judgment 

DEDICATION. 

X.  NATURE  AND  REQUISITES. 

|  19.  Plat  of  lands  into  lots  and  blocks  held 
not  to  work  a  dedication  of  a  strip  shown 
thereon  to  the  use.  of  a  railroad.— Chicago,  R  I. 
&  P.  Ry.  Co.  v.  Hayes  (Colo.)  315. 

S  19.  Notwithstanding  B.  &  C.  Comp.  §  5338, 
a  conveyance  by  a  proprietor  of  a  town  site  of 
lots  therein,  with  reference  to  an  existing  plat 
indicating  streets  as  a  boundary,  held  to  amount 
to  an  irrevocable  dedication  of  the  streets. — 
Baker  City  Mut.  Irr.  Co.  v.  Baker  City  (Or.)  9. 

|  19.  The  federal  government  resurveying  a 
town  site  laid  out  by  an  individual  on  govern- 
ment land,  and  selling  lots  as  shown  on  a  map 
disclosing  lots,  blocks,  and  streets,  held  to  ded- 
icate the  streets  to  a  public  use,  and  it  could 
not  thereafter  grant  any  right  to  interfere  with 
the  streets.— Baker  City  Mut  Irr.  Co.  v.  Baker 
City  (Or.)  9. 

|  19.  An  owner  laying  out  an  addition  to  a 
town  site,  without  noting  on  the  plat  of  the  sur- 
vey irrigating  ditches  previously  dug  on  the 
land,  held  to  thereby  acknowledge  that  he  did 


not  propose  to  interfere  with  the  streets  laid 
out  by  him  in  any  manner  inconsistent  with  the 
use  thereof  by  the  public— Baker  City  Mat. 
Irr.  Co.  y.  Baker  City  (Or.)  9. 

DEEDS. 

Absolute  deed  as  mortgage,  see  Mortgages,  I  32. 

Covenants  in  deeds,  see  Covenants. 

Declarations  by  grantor  as  evidence  against 
grantee,  or  subsequent  purchasers,  see  Evi- 
dence, I  230. 

Estoppel  by  deed,  see  Estoppel,  |  22. 

Necessity  and  sufficiency  to  comply  with  con- 
tract of  sale,  see  Vendor  and  Purchaser,  | 
151. 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
p^Janguage  of  instrument  see  Evidence,  if 

Parol  or  extrinsic  evidence  to  show  invalidity, 
see  Evidence,  g  434. 

Right  to  cancellation  of  instrument  see  Cancel- 
lation of  Instruments,  {  3. 

Deed*  by  or  to  particular  classes  of  person*. 
Purchasers  at  tax  sales,  see  Taxation,  f|  761- 
766. 

Sheriffs,  see  Municipal  Corporations,  |  582. 

Deed*  of  particular  specie*  of,  or  estate*  or 
interest  in,  property. 
See  Easements,  §§  12-14. 
Water  rights,  tee  Waters  and  Water  Courses, 

H  154-156. 

Particular  classes  of  deed*. 
Adoption  of  child,  see  Adoption,  |  8. 
Of  trust  see  Assignments  for  Benefit  of  Cred- 
itors. 

Tax  deeds,  see  Taxation,  ||  761-766. 

Trust  deeds,  see  Chattel  Mortgages;  Mortgages. 

Z.  REQUISITES  AND  VALIDITY. 
(D)  Form  and   Contents  of  Iaitrueata. 

Tax  deeds,  see  Taxation,  ||  761-764. 

(B)  Validity. 

Parol  or  extrinsic  evidence  to  show  invalidity, 
see  Evidence,  {  434. 

{  68.  Where  an  old  man  conveyed  his  prop- 
erty to  his  niece  in  consideration  of  love  and 
affection,  retaining  a  life  estate  in  himself,  and 
the  deed  was  voluntarily  and  deliberately  ex- 
ecuted, the  court  could  not  set  it  aside.— Brett- 
hauer  v.  Foley  (Cal.  App.)  356. 

HI.  CONSTRUCTION  AND  OPERA- 
TION. 

Estoppel  by  deed,  see  Estoppel,  §  22. 

(A)  General  Rales  of  Contraction. 

Parol  or  extrinsic  evidence  to  construe  and  ap- 


)ly  Ian 


of  instrument  see  Evidence,  H 


8  108.  Where  a  deed  was  delivered  to  the 
grantee,  it  took  effect  at  once  and  vested  the  le- 

f;al  title  in  the  grantee;  but  it  could  not  be  de- 
ivered  to  the  grantee  In  escrow.— Dennison  v. 
Barney  (Colo.)  519. 

(B)  Property  Conveyed. 

Parol  or  extrinsic  evidence  to  identify  subject* 
matter,  see  Evidence,  f  460. 

(C)  Bstotoa  and  Interests  Created. 

8  124.  The  term  "heira"  is  not  necessary  to 
convey  an  estate  in  fee  simple. — Ruhnke  v. 
Aubert  (Or.)  38. 

|  124.  Under  1a  O.  L.  I  7103.  a  conveyance 
ia  deemed  to  be  of  a  fee-simple  estate  unless  a 
contrary  intent  appears  In  express  terms,  or  is 
necessarily  implied  by  the  grant— Ruhnke  v. 

Aubert  (Or.)  38. 
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(D)  Exceptions  and  Reservations. 

Creation  of  easement  by  exception  or  reserva- 
tion, see  Easements,  §  14. 

Parol  evidence  to  explain  reservation  in  (rant 
of  easement,  see  Evidence,  g  460. 

(E)  Conditions  and  Restriction*. 

§  165.  Where  an  aged  and  infirm  person,  on 
an  express  promise,  has  conveyed  away  bis 
whole  property  to  a  child,  relative  or  friend,  in 
consideration  of  being  taken  care  of  and  fur- 
nished a  home  for  life  and  the  grantee  fails  to 
take  care  of  the  grantor,  the  court  will  set  the 
deed  aside.— Bretthauer  v.  Foley  (Cal.  App.) 
856. 

(F)  Loss  or  Relinquishment  of  Rights, 

8  177.  No  consideration  for  a  deed,  contin- 
ued uninterrupted  possession  by  the  grantor, 
payment  of  taxes  and  development  of  the  prop- 
erty by  him  and  his  leasees,  cannot  affect  the 
operation  and  delivery  of  the  deed. — Dennison 
v.  Ba/ney  (Colo.)  519. 

XV.  PLEADING  A1TD  EVIDENCE. 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
frly  language  of  instrument,  see  Evidence,  88 


Parol  or  extrinsic  evidence  to  show  invalidity, 
see  Evidence,  |  434. 

i  207.  Evidence  in  action  to  quiet  title  held 
to  sustain  a  finding  that  a  certain  deed  was 
never  executed.— Davis  v.  Judson  (Cal.)  147. 

|  210.  In  a  suit  to  cancel  a  deed,  evidence 
held  not  to  justify  a  finding  that  the  grantee, 
as  an  inducement  to  procure  the  deed,  promised 
to  go  on  the  premises  and  live  with  the  gran- 
tor.—Bretthauer  v.  Foley  (Cal.  App.)  356. 

8  211.  In  a  suit  to  set  aside  a  deed  on  the 
ground  of  fraud,  evidence  held  not  to  show 
that  the  grantor  was  defrauded  by  a  trust 
clause  in  the  deed.— Bretthauer  v.  Foley  (Cal. 
App.)  356. 

8  211.  In  a  suit  to  cancel  a  deed  on  the 
ground  of  fraud,  evidence  held  not  to  show 
fraud  on  the  part  of  the  grantee.— Bretthauer 
v.  Foley  (Cal.  App.)  356. 

8  211.  In  an  action  to  set  aside  a  deed,  evi- 
dence held  to  sustain  a  finding  of  fraud.— Stelter 
v.  Fowler  (Wash.)  1096. 

8  212.  In  a  suit  to  cancel  a  deed,  evidence 
held  not  to  show  that  the  grantee  refused  to 
perform  any  act  of  kindness  to  the  grantor,  or 
that  she  neglected  to  comfort  and  care  for  him. 
—Bretthauer  v.  Foley  (Cal.  App.)  856. 

DE  FACTO  OFFICERS. 

/Of  corporation,  see  Corporations,  8  280. 
Port  commissioners,  see   Municipal  Corpora- 
tions, §  147. 

DEFALCATION. 

In  general,  see  Embezzlement. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

In  payment  of  price  of  land  sold,  see  Vendor 
and  Purchaser,  §  185. 

In  performance  by  purchaser  of  land  as  affect- 
ing right  to  recover  purchase  money  paid,  see 
Vendor  and  Purchaser,  8  335. 

In  performance  of  contracts  in  general,  see  Con- 
tracts, 88  280-288. 

Judgment,  see  Judgment,  88  103-169. 


See  Fraud. 


DEFRAUD. 
DEGREES. 


Of  crime,  conviction  of  lesser  degree  than  that 
charged,  see  Indictment  and  Information,  | 
189. 

DELAY. 

In  taking  appeal  or  other  proceeding  for  review, 

see  Appeal  and  Error,  8  356. 
In  transportation  of  passengers,  see  Carriers,  8 

264. 

DELEGATION. 

OMe^islative  power,  see  Constitutional  Law,  88 

Of  power  to  control  traffic  in  intoxicating  liq- 
uors, see  Intoxicating  Liquors,  88  10,  11. 

Of  power  to  make  public  improvements,  see  Mu- 
nicipal Corporations,  8  284. 

DELUSION. 

Affecting  testamentary  capacity,  see  Wills,  8  38. 

DEMAND. 

For  payment  of  bill  or  note,  see  Bills  and  Notes, 

DEMENTIA. 

Affecting  testamentary  capacity,  see  Wills,  88 

38-55. 

DE  MINIMIS  N0N  CURAT  LEX. 

Sufficiency  of  amount  of  tender,  see  Tender,  8 

DEMISE. 

See  Landlord  and  Tenant 

DEMURRER. 

See  Pleading,  88  193-218. 

Operation  and  effect  as  appearance,  see  Ap- 
pearance, 8  9. 

Review  of  decisions,  see  Appeal  and  Error,  8 
1040. 

DEPARTURE. 

In  pleading,  see  Pleading,  8  180. 

DEPOSITARIES. 

Deposits  incident  to  particular  occupations,  see 
Banks  and  Banking;  Warehousemen. 

Mandamus  to  compel  making  of  deposits,  see 
Mandamus,  8  23. 

DEPOSITIONS. 

See  Witnesses. 

8  84.  Rule  as  to  when  a  second  commission 
may  issue  to  take  depositions  stated.— Donald- 
son v.  Winningham  (Wash.)  285. 

DEPOSITS. 

In  bank,  see  Banks  and  Banking,  f  147. 

In  lieu  of  bail  in  habeas  corpus  proceedings, 
see  Habeas  Corpus,  8  110. 

Of  earnest  money  by  vendee,  recovery  on  de- 
fault of  vendor,  see  Vendor  and  Purchaser,  88 
335,  336. 

DEPOTS. 

Railroad  stations,  see  Railroads,  8  58. 
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DEPUTIES. 

Inability  on  bond  of  sheriff  for  acts  of  deputy, 
see  Sheriffs  and  Constables,  |  157. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators;  Wills. 
Inheritance  and  transfer  taxes,  see  Taxation,  §g 


856-895. 


DESCRIPTION. 


Of  land  in  tax  deed,  see  Taxation,  f  764. 
Of^^erty  devised  or  bequeathed,  see  Wills,  §§ 

Of  property  in  assessment  rolls,  see  Taxation, 
J  «*■ 

"Ot  property  in  claim  or  statement  of  mechanic's 

lien,  see  Mechanics'  Liens,  i  136. 
Of  public  improvement  in  ordinance,  resolution, 

or  order  therefor,  see  Municipal  Corporations, 

I  304. 

DESTRUCTION. 

Of  writing  as  ground  for  admission  of  secondary 
evidence,  see  Evidence,  |  183. 

DETERMINATION. 

Of  ptea  of  former  jeopardy,  see  Criminal  Law, 

DETINUE. 

Actions  for  damages'  only,  for  injuring,  taking, 
converting,  or  detaining  personalty,  see  Tres- 
pass; Trover  and  Conversion. 

Actions  for  recovery  of  personalty  founded  on 
right  of  possession,  see  Replevin. 

DEVELOPMENT. 

Of  mines,  as  affecting  validity  of  location,  see 
Mines  and  Minerals,  |  23. 

DEVICE. 

Obtaining  money  or  property  by  trick  or  de- 
vice, see  False  Pretenses,  §  16. 


DEVISES. 


See  Wills. 


DIES  NON  JURIDICUS. 

See  Holidays;  Sunday. 

DILATORY  PLEAS. 

See  Pleading,  |  111. 

DILIGENCE 

Of  bolder  of  bill  or  note  in  presentment,  de- 
mand, notice,  and  protest,  see  Bills  and  Notes, 
SS  396-419. 

DIPLOMA. 

To  graduates  of  normal  schools,  see  Schools  and 
School  Districts,  g  130. 

DISABILITIES. 

Of  Indians,  see  Indians. 

Of  insane  persons,  see  Insane  Persons. 

DISAPPROVAL 

Of  portion  of  bill  by  executive  authority,  see 
Statutes,  {  33. 


DISBURSEMENTS. 

By  executor  or  administrator,  see  Executors 

and  Administrators.  |  ILL 
Costs  in  general,  see  Costs. 

DISCHARGE. 

Of  injunction,  see  Injunction,  f  161. 
Of  surface  waters,  see  Waters  and  Water  Cours- 
es, §  119. 

Of  teachers,  see  Schools  and  School  Districts,  | 

141* 

From  indebtednet$,  obligation,  or  liabUitp- 
See  Bills  and  Notes,  f  434;   Compromise  and 
Settlement;   Guaranty,  §  50;   Mortgage*,  | 

319. 

Original  debtor,  as  affecting  nature  of  promise 
by  another  to  pay  debt,  within  meaning  of 
statute  of  frauds,  see  Frauds,  Statute  of.  f  31. 

Parol  or  extrinsic  evidence  to  show  discharge, 
see  Evidence,  {  467. 

Sureties  in  general,  see  Principal  and  Surety,  | 

DISCOUNTS. 

Usurious  discounts,  see  Usury,  |  26. 

DISCOVERED  PERIL 

Injury  avoidable  notwithstanding  contributory 
negligence,  see  Negligence,  f  83;  Street  Rail- 
roads, f  103. 

DISCOVERY. 

See  Depositions. 

Of  fraud  as  time  of  accrual  of  cause  of  action 
for  relief,  see  Limitation  of  Actions,  |  100. 

DISCRETION. 

Control  by  mandamus,  see  Mandamus,  |  83. 

DISCRETION  OF  COURT. 

Amendment  of  pleadings,  Bee  Pleading,  |  236. 

Mandamus,  see  Mandamus,  |  7. 

New  trial,  see  New  Trial,  I  6. 

Order  of  proof,  see  Criminal  Law,  f  687. 

Reopening  case  for  further  evidence,  see  Trial. 

Review  of  discretion  in  civil  actions,  see  Appeal 

and  Error.  §§  954-984. 
Review  of  discretion  in  criminal  prosecutions. 

see  Criminal  Law,  ft  1148-1156. 


DISCRIMINATION. 

Denial  of  equal  protection  of  laws, 
tutional  Law,  ft  241-249. 


Consti- 


DISEASE 


Contagious  and  infectious 
see  Animals,  |  34. 


diseases  of  animals, 


DISHONOR. 

Of  bill  or  note,  see  Bills  and  Notes,  H  396- 

419. 

DISMISSAL  AND  NONSUIT. 

At  trial,  on  failure  of  proof,  see  Trial,  |  159. 
Dismissal  of  other  action  pending  as  affecting 
abatement,  see  Abatement  and  Revival,  1 15. 

In  particular  action*  or  proceeding*. 
Appeal  or  writ  of  eYror,  tee  Appeal  and  Er- 
ror, ft  781-800;  Criminal  Law,  I  1131. 
Mandamus  before  hearing,  see  Mandamus,  1 169. 

Will  contest,  see  Wills,  |  326. 
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DISORDERLY  HOUSE. 

♦Complaint  for  violation  of  ordinance,  tee  Mu- 
nicipal Corporations,  |  639. 

DISPARAGEMENT. 

•Of  title  or  interest  by  grantors,  former  owners, 
or  privies  as  admission,  see  Evidence,  I  230. 

DISPATCH. 

■See  Telegraphs  and  Telephones. 

DISPUTE. 

Amount  in  dispute  as  affecting  jurisdiction  of 

courts,  see  Courts,  §§  121,  122. 
Existence  of  actual  controversy  as  requisite  to 

appellate  jurisdiction,  see  Appeal  and  Error, 

f  10. 

Submission  to  arbitrators,  see  Arbitration  and 
Award. 

Want  of  actual  controversy  ground  for  dismis- 
sal of  appeal  or  other  proceeding  for  review, 
see  Appeal  and  Error,  §  781. 

DISQUALIFICATION. 

'Of  judge,  see  Judges,  ||  49-51. 
•Of^jurors^ground  for  new  trial,  see  Criminal 

DISSOLUTION. 

Of  attachment,  see  Attachment.  M  228-277. 
Of  injunction,  see  Injunction,  |  161. 

DISTINGUISHING  MARKS. 

On  election  ballots,  see  Elections,  8  194. 

DISTRIBUTION. 

Of  governmental  powers  and  functions,  see  Con- 
stitutional Law,  S|  50-80. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

Authority  of  counsel  to  Governor  to  file  infor- 
mation, see  Indictment  and  Information,  1 39. 

Partial  invalidity  of  statute,  see  Statutes,  I  64. 

Participation  of  special  counsel  in  proceedings 
of  grand  jury  for  removal  of  officers,  see 
Grand  Jury,  |  42. 

Power  to  appoint  attorney  to  enforce  liquor 
laws,  see  Constitutional  Law,  |  76. 

|  1.  The  office  of  county  attorney  created  by 
Const,  art.  17,  f  2,  may  be  abrogated,  or  the 
powers  and  duties  pertaining  thereto  enlarged, 
diminished,  or  transferred,  as  the  Legislature 
see  fit— Childs  v.  State  (OkL  Cr.  App.) 

DISTRICTS. 

Drainage  or  reclamation  districts,  see  Drains,  § 
19. 

Irrigation  districts,  see  Waters  and  Water 
Courses,  §5  230-261. 

School  districts,  see  Schools  and  School  Dis- 
tricts, IS  19-141. 

Taxing  and  assessment  districts,  see  Taxation,  § 
254. 

DITCHES. 

See  Drains;  Waters  and  Water  Courses,  §§ 
164-177. 

DITTO  MARKS. 

Use  of  by  signers  of  petition  for  local  option 
election,  see  Intoxicating  Liquors,  |  32. 


DIVERSION. 

fV'aters  and  \ 

DIVORCE. 


Of  waters,  see  Waters  and  Water  Courses,  | 
87. 


IV.  JURISDICTION,  PROCEEDINGS, 
AND  RELIEF. 

(D)  Evidence. 

Opinion  evidence,  see  Evidence,  |  474)4. 
Res  gests,  see  Evidence,  |  126. 

(G)  Appeal. 

|  184.  Conclusion  of  trial  court  as  to  wheth- 
er alleged  acts  and  cruel  conduct  warrant  the 
granting  of  a  divorce  will  not  be  disturbed,  ex- 
cept where  it  is  without  any  substantial  sup- 
port—Robinson v.  Robinson  (Cal.)  165. 

V.  ALIMONY,  ALLOWANCES,  AND 
DISPOSITION  OF  PROPERTY. 

|  249.  As  a  general  rule  the  superior  court 
in  a  divorce  proceeding  has  no  jurisdiction  to 
deal  with  the  separate  property  of  the  spouses. 
—Allen  v.  Allen  (Cal.)  160. 

|  255.  Judgment  of  superior  court  with  re- 
gard to  separate  property  of  spouses  rendered  In 
a  divorce  suit  held  to  be  conclusive.— Allen  v. 
Allen  (Cal.)  160. 

DOCUMENTS. 

As  evidence,  see  Criminal  Law,  I  430;  Evi- 
dence, |S  344-380. 

Best  and  secondary  evidence,  see  Evidence,  SI 
175-187. 

Incorporation  into  bill  of  exceptions,  see  Ex- 
ceptions, Bill  of,  |  22. 

DOING  BUSINESS. 

In  state,  by  foreign  corporation,  see  Corpora- 
tions, S  642. 

DOMESTIC  ANIMALS. 

See  Animals. 

DOMICILE. 

Of  person  for  purpose  of  taxation,  see  Taxation, 
8  254. 

DOUBLE  TAXATION. 

See  Taxation,  |  47. 

DRAFTS. 

See  Bills  and  Notes. 

DRAINS. 

Private  rights  as  to  drainage  of  surface  wa- 
ters, see  Waters  and  Water  Courses,  |  119. 

L  ESTABLISHMENT  AND  MAIN- 
TENANCE. 

I  19.  Inclusion  in  a  new  reclamation  district 
of  an  old  district  does  not  affect  debts  of  the 
old  district  for  which  no  provision  is  made,  they 
remaining  a  lien  against  the  land  therein.— Rec- 
lamation Dist.  No.  70  v.  Birks  (Cal.)  170 ;  Same 
v.  Blackmer  (Cal.)  174. 

|  19.  Debts  of  quasi  municipal  corporations, 
such  as  reclamation  districts,  held  dot  transfer- 
able to  property  not  originally  embraced  by 
the  district— Reclamation  Dist.  No.  70  v,  Birks 
(Cal.)  170;  Same  v.  Blackmer  (CaL)  174. 

EL  ASSESSMENTS  AND  SPECIAL 
TAXES. 

|  66.  Provision  in  the  act  creating  a  recla- 
mation district  (St.  1905.  c.  552)  that  its  man- 
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agement  shall  be  subject  to  the  provisions  of 
the  Political  Code,  gives  the  power  of  assess- 
ment according  to  the  scheme  provided  by  the 
Code.— Reclamation  Dist.  No.  70  v.  Birks  (Cal.) 
170;  Same  v.  Blackmer  (Cal.)  174. 

|  71.  An  assessment  of  a  whole  tract  for 
reclamation  work  held  not  invalid  because  part 
of  the  land  needs  no  reclamation.— Reclamation 
Dist.  No.  70  v.  Birks  (Cal.)  170;  Same  v. 
Blackmer  (Cal.)  174. 

$  73.  One  sued  for  a  reclamation  assessment 
held  entitled  to  show  personal  interest  of  the 
trustees.— Reclamation  Dist.  No.  70  v.  Birks 
(Cal.)  170;   Same  v.  Blackmer  (Cal.)  174. 

|  73.  A  reclamation  assessment  is  not  pre- 
sumed to  be  illegal  or  unfair,  merely  because  a 
majority  of  the  trustees  were  trustees  of  an 
old  district  included  therein  and  the  districts 
had  or  proposed  to  have  business  dealings 
through  their  boards.— Reclamation  Dist.  No. 
70  v.  Birks  (Cal.)  170;  Same  v.  Blackmer  (Cal.) 
174. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRAWING  JURORS. 

See  Jury,  |  79. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  H  290-315. 

DUPLICITY. 

In  indictment  or  information,  see  Indictment 
and  Information,  i  125. 

DWELLING  HOUSE. 

Burglary,  see  Burglary,  |  4. 

DYING  DECLARATIONS. 

See  Homicide,  IS  200-214. 

EARNEST. 

Right  of  vendee  to  recover  earnest  money  on  de- 
fault of  vendor,  see  Vendor  and  Purchaser,  $9 
835,  336. 

EARNINGS. 

Of  wife  as  separate  property,  see  Husband  and 
Wife,  §126. 

EASEMENTS. 

Grant  of  right  of  way  to  railroad,  see  Railroads, 

§§  63-68. 

Licenses  in  respect  to  real  property,  see  Li- 
censes, I  58. 

Mutual  rights,  duties,  and  liabilities  of  adjoin- 
ing landowners,  see  Adjoining  Landowners. 

In  particular  species  of  property. 
See  Waters  and  Water  Courses,  ||  154-156. 

Public  easements. 
See  Dedication;  Highways;  Navigable  Waters. 
Streets,  see  Municipal  Corporations,  §|  648- 
706. 

I.  CREATION.  EXISTENCE,  AND  TER- 
MINATION. 

Parol  evidence  to  explain  reservations  in  grant, 
see  Evidence,  §  460. 

8  3.  Rule  governing  determination  whether 
an  easement  is  appurtenant  or  in  gross  stated. 
— Ruhnke  v.  Aubert  (Or.)  38. 


i  12.  The  rale  governing  construction  of 
deeds  that  the  rights  of  the  parties  must  be 
determined  from  the  language  applies  to  ease- 
ments, subject  to  the  modification  that  sur- 
rounding circumstances  may  be  considered  to 
ascertain  the  parties'  intention.— Ruhnke  v.  Au- 
bert (Or.)  38. 

|  14.  A  reservation  in  a  grant  of  land  for  an 
irrigation  ditch  held  to  carve  a  new  estate  out 
of  that  granted,  operating  as  a  reconveyance  of 
the  estate  reserved.— Ruhnke  v.  Aubert  (Or.)  38. 

|  14.  An  indefinite  reservation  in  the  grant 
of  an  easement  may  be  construed  with  reference 
to  the  acts  of  the  parties  in  reran!  to  it— 
Ruhnke  v.  Aubert  (Or.)  38. 

EDUCATION. 

See  Colleges  and  Universities;    Schools  and 
School  Districts. 

EIGHT-HOUR  LAW. 

Application  of  statutory  regulations  to  munic- 
ipal officers,  see  Municipal  Corporations,  § 

124. 

Regulation  of  hours  of  labor  of  municipal  em- 
ployes, see  Municipal  Corporations,  i  215. 

EJECTMENT. 

By  landlord  to  recover  possession  of  demised 
premises,  see  Landlord  and  Tenant,  |  285. 

X.  RIGHT  OF  ACTION  AND  DE- 
FENSES. 

Matters  concluded  by  former  judgment,  see 
Judgment,  |  732. 

EJUSDEM  GENERIS. 

Construction  of  will,  see  Wills,  I  579. 

ELECTION. 

Between  acts  of  accused,  proof  of  which  Is  offer- 
ed under  one  count,  see  Criminal  Law,  f  678. 

ELECTION  OF  REMEDIES. 

I  7.  What  constitutes  a  conclusive  election 
determined.— In  re  Dye's  Estate  (N.  M.)  83a 

f  7.  An  appeal  from  a  judgment  dismissing 
an  action  by  an  heir  to  revoke  the  probate  of  a 
will  held  not  abandoned  by  a  subsequent  action 
by  the  heir  to  revoke  the  probate.— In  re  Dye's 
Estate  (N.  M.)  839. 

ELECTIONS. 

School  meetings,  see  Schools  and  School  Dis- 
tricts, |  68. 

By  particular  bodies  or  authority. 
Members  and  stockholders  of  corporations,  see 

Corporations,  §  280. 

Of  particular  officer*. 
Corporate  officers  in  general,  see  Corporations, 
S  289. 

To  determine  particular  question*. 
Adoption  of  local  option  law,  see  Intoxicating 

Liquors,  If  30-32. 
Creation  of  good  road  district,  see  Highways,  f 

90. 

Enactment  of  statutes,  see  Statutes,  I  35%. 
Removal  of  county  seat,  see  Counties,  |  35. 

I.  BIGHT  OF  SUFFRAGE  AND  REGU- 
LATION THEREOF  IN  G2NERAI* 

Self -executing    constitutional   provisions,  see 
Constitutional  Law,  §  32. 
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XL  ORDERING  OR  GALLING  ELEC- 
TION. AND  NOTICE. 

Election  to  determine  creation  of  good  road  dis- 
trict, see  Highways,  8  90. 

Election  to  determine  incorporation  of  port,  see 
Municipal  Corporations,  §  12. 

|  32.  A  board  of  county  supervisors  held 

?owerless  to  call  a  special  election  under  Pol. 
ode,  S  1067;  for  a  membership  tbereon  pend- 
ing an  election  contest— People  v.  Bass  (Cal. 
App.)  695. 

V.  REGISTRATION  OF  VOTERS. 

Election  to  change  county  seat,  see  Counties,  8 
35. 

f  113.  Subsequent  to  taking  effect  of  Act 
March  28,  1910  (Laws  1910,  c.  116),  held  that 
the  registration  of  voters  provided  for  by  Laws 
1907-^08,  c.  81,  art.  8,  is  only  prima  facie  evi- 
dence of  such  voter's  qualifications  under  Act 
March  28.  I910.-Bx  parte  Show  (Okl.  Cr. 
App.)  1062. 

8  113.  Registration  of  a  voter  prior  to  the 
adoption  on  August  2,  1910,  of  Const,  art.  3, 
8  4a,  is  no  evidence  of  the  voter's  possession  of 
the  necessary  educational  qualifications.— Ex 
parte  Show  (Okl.  Cr.  App.)  1062. 

vrr.  BALLOTS. 

Submission  of  bills  to  popular  vote,  see  Stat- 
utes, 8  35%. 

8  194.  Ballots  held  not  invalid  as  containing 
distinguishing  marks— Bass  v.  Leavitt  (Cal. 
App.)  694. 

Vm.  CONDUCT  OF  ELECTION. 

8  223.  Act  March  28,  1910  (Laws  1910,  c. 
116)  8  4,  held  to  prescribe  no  test  of  a  person's 
qualifications  to  vote  under  Const  art.  3,  8  4a. 
—Ex  parte  Show  (Okl.  Cr.  App.)  1062. 

8  223.  Where  a  person  in  a  city  of  the  first 
class  has  not  registered  since  the  adoption  of 
Const  art  3,  8  4a,  on  August  2,  1910,  held, 
that  the  precinct  election  officers  may  lawfully 
require  him  to  read  and  write  a  section  of  the 
Constitution.— Ex  parte  Show  (Okl.  Cr.  App.) 
1062. 

8  223.  A  voter's  educational  qualifications 
under  Const  art.  3,  8  4a,  held  to  be  determined 
by  the  precinct  election  inspectors  at  the  time 
of  registration  or  by  the  precinct  election  offi- 
cers at  the  polls.— Ex  parte  Show  (Okl.  Cr. 
App.)  1082. 

IX.  COUNT  OF  VOTES,  RETURNS, 
AND  CANVASS. 

Election  to  determine  incorporation  of  port 
see  Municipal  Corporations,  8  12. 

School  meetings,  see  Schools  and  School  Dis- 
tricts, 8  68. 

X.  CONTESTS. 

8  305.  Under  Rem.  &  Bal.  Code,  §§  4956, 
4057,  a  judgment  for  one  of  the  parties  in  an 
election  contest  held  not  stayed  or  superseded 
by  a  simple  appeal  by  the  unsuccessful  party.— 
State  v.  Superior  Court  of  Franklin  County 
(Wash.)  277. 

XL  VIOLATIONS  OF  ELECTION  LAWS. 

8  328.  An  information  for  defrauding  a  voter 
of  his  vote  in  view  of  Act  March  28,  1010 
(Laws  1910,  c.  116)  8  4,  and  Const,  art  3,  8  4a, 
held  so  defective  as  to  entitle  accused  to  dis- 
charge on  habeas  corpus.— Ex  parte  Show  (Okl. 
Cr.  App.)  1062. 


ELECTRICITY. 

Electric  railroads,  see  Street  Railroads. 

Lien  for  electricity  furnished  mine,  see  Mines 

and  Minerals,  8  112. 
Telegraph  and  telephone  lines,  see  Telegraphs 

and  Telephones. 

ELIGIBILITY. 

Of  witnesses,  see  Witnesses,  8!  36-205. 

EMBEZZLEMENT. 

See  False  Pretenses;  Larceny. 

Certainty  of  statute,  see  Statutes,  8  47. 

Civil  liability  for  conversion,  see  Trover  and 

Conversion.  , 
Election  between  offenses  proved,  see  Criminal 

Law,  8  678. 

Error  in  instructions  cured  by  giving  other  in- 
structions, see  Criminal  Law,  1  823. 
Evidence  of  other  offenses,  see  Criminal  Law,  8 

369. 

Hearsay  evidence,  see  Criminal  Law,  88  419, 
420. 

8  35.  In  a  prosecution  of  a  special  admin- 
istrator for  embezzlement  held,  that  there  was 
a  fatal  variance  between  the  allegations  and 
proof.— People  v.  Bartnett  (Cal.  App.)  879. 

8  38.  In  a  prosecution  of  a  special  adminis- 
trator for  embezzling  securities,  held  error  to 
admit  evidence  of  statements  of  accused  as  to 
his  accounts  as  administrator.— People  v.  Bart- 
nett (Cal.  App.)  879. 

8  48.  In  a  prosecution  for  embezzlement  of 
securities  by  a  special  administrator,  an  in- 
struction held  erroneous  as  authorizing  convic- 
tion for  embezzlements  not  charged.— People  v. 
Bartnett  (Cal  App.)  879. 

8  48.  In  a  prosecution  on  a  special  admin- 
istrator, under  Pen.  Code,  8  506,  for  embezzling 
funds  of  the  estate,  it  was  error  to  refuse  to 
instruct  that  to  convict  the  securities  embez- 
zled must  have  been  in  defendant's  possession 
as  special  administrator.— People  v.  Bartnett 
(Cal.  App.)  879. 

EMERGENCY  CLAUSE. 

In  statute,  see  Statutes,  8  251. 

EMINENT  DOMAIN. 

Dedication  of  property  to  public  use,  see  Dedi- 
cation. 

Public  improvements  by  municipalities,  see  Mu- 
nicipal Corporations,  8f  265-583. 

L  NATURE,  EXTENT,  AND  DELEGA- 
TION OF  POWER. 

8  2.  An  ordinance  fixing  unfair  water  rates 
held  violative  of  the  constitutional  guaranties. 
—Contra  Costa  Water  Co.  v.  City  of  Oakland 
(CaL)  668. 

8  32.  Under  Comp.  Laws  1909,  8  3330.  a 
city  can  condemn  lands  for  its  sewerage  sys- 
tem.—Cunningham  v.  Ponca  City  (Okl.)  919. 

8  47.  Under  Rem.  &  Bal.  Code,  f§  5717- 
5719,  8737-8740,  a  railroad  company  cannot  ac- 
quire by  condemnation,  as  against  the  public, 
the  exclusive  right  to  use  one-half  of  a  street 
for  the  purpose  of  constructing  a  double-track 
railway. — State  v.  Superior  Court  of  Spokane 
County  (Wash.)  576. 

8  47.  Rem.  &  Bal.  Code,  H  5717-5719,  con- 
strued with  sections  8737-8740,  held  not  to 
authorize  a  railroad  company  to  condemn  the 
right  to  occupy  any  part  of  a  public  street  in  a 
city  of  the  first  class  either  with  or  without  the 
legislative  authorities  of  such  city.— State  v. 
Superior  Court  of  Spokane  County  (Wash.)  576. 
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H.  COMPENSATION. 

(A)  Necessity  and  Snfflctencr  1b  General. 

f  75.  An  action  to  condemn  land  for  a  high- 
way should  not  be  brought  until  the  owner  has 
been  tendered  the  compensation  to  which  the 
viewers  have  found  the  owner  entitled.— Sacra- 
mento County  v.  Glann  (Cal.  App.)  360.  ' 

i|  79,  80.  A  riparian  proprietor  not  protest- 
ing at  the  improvement  of  a  stream  held  not 
thereby  estopped  from  recovering  for  certain 
•Jamages  to  his  land.— Mashburn  v.  St.  Joe  Im- 
provement Co.  (Idaho)  92. 

<B)  Taking     or     Injuring-     Property  as 
Croond  for  Compensation. 

§  84.  In  improving  navigable  streams,  it  is 
not  permissible  to  trespass  upon  riparian  lands, 
cut  timber  therefrom,  or  impair  the  littoral 
rights  of  such  proprietors  without  compensa- 
tion.—Mashburn  St  Joe  Improvement  Co. 
(Idaho)  92. 

ft  84.  Priority  stated  of  appropriation  of 
water  for  domestic  use  under  Const,  art.  15,  | 
8,  and  article  1.  §  14.— Montpelier  Milling  Co. 
v.  City  of  Montpelier  (Idaho)  741. 

(  84.  Under  Const,  art.  15,  |  3,  and  article 
1,  |  14,  held  that  a  municipality  cannot  take 
water  for  domestic  use  which  has  been  previ- 
ously appropriated  for  other  beneficial  use 
without  compensating  the  owner.— Montpelier 
Milling  Co.  v.  City  of  Montpelier  (Idaho)  741. 

|  93.  One  whose  property  does  not  abut  up- 
on a  street,  the  grade  of  which  is  changed, 
cannot  recover  under  Const,  art  1,  §  16,  for 
consequential  injuries.— In  rs  City  of  Seattle 
(Wash.)  762. 

m.  PROCEEDINGS  TO  TAKE  PROP- 
ERTY AND  ASSESS  COM- 
PENSATION. 

I  169.  If  a  railroad  company  has  not  law- 
fully acquired  the  right  to  exclusively  occupy 
one-half  of  a  street  with  its  tracks  and  cut,  it 
cannot  acquire  an  abutting  owner's  rights  in 
the  street  by  condemnation  proceedings.— State 
v.  Superior  Court  of  Spokane  County  AVash.) 
576. 

|  177.  Under  Code  Civ.  Proc.  f  1244,  subd. 
5,  actions  against  several  owners  to  condemn 
land  for  a  highway  may  be  joined,  though  the 
court  may  require  separate  trials.— Sacramento 
County  v.  Glann  (Cal.  App.)  360. 


EMPLOYES. 


See  Master  and  Servant. 

ENACTMENT. 

Of  statutes,  see  Statutes,  §§  8V2-64- 

ENCROACHMENT. 

By  executive  on  judiciary,  see  Constitutional 
Law.  §  80. 

By  judiciary  on  Legislature,  see  Constitutional 
Law,  I  70. 

By  Legislature  on  executive,  see  Constitutional 
Law,  |  58. 

ENROLLMENT. 

Of  voters,  see  Elections,  §  113. 

ENTERTAINMENT. 

See  Theaters  and  Shows. 

ENTRY. 

Mandamus  to  compel  entry  of  judgment,  see 
Mandamus,  f  51. 


Of  judgment  on  award  of  arbitrators,  see  Ar- 
bitration and  Award,  |  84. 

Of  public  lands,  see  Public  Lands,  f  29. 

Re-entry  by  landlord,  see  Landlord  and  Ten- 
ant i  285. 

ENTRY,  WRIT  OF. 

Actions  for  damages  for  wrongful  entry  upon 
or  injury  to  real  property,  see  Trespass. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  H  241-249. 

EQUITABLE  ESTATES. 

See  Mortgages ;  Trusts. 

EQUITABLE  ESTOPPEL 

See  Estoppel,  Si  62-110. 

EQUITY. 

Equitable  construction  of  statutes,  see  Statutes, 

I  182. 

Equitable  estates,  see  Mortgages;  Trusts. 
Equitable  estoppel,  see  Estoppel.  ft  62-110. 
Of  redemption,  see  Mortgages,  H  591-614, 

Particular  gvbjecti  of  equitable  jurisdiction  mud 
equitable  remedies. 

See  Cancellation  of  Instruments;  Injunction; 
Quieting  Title;  Receivers;  Specific  Perform- 
ance; Trusts. 

Establishment  and  enforcement  of  trust  see 
Trusts,  |  371. 

Relief  from  judgment  see  Judgment  I  435. 

Review  on  appeal. 
Scope  and  extent  of  review  in  equitable  actions, 
see  Appeal  and  Error,  §§  847,  1009,  1054. 

I.  JURISDICTION.  PRINCIPLES,  AND* 
MAXIMS. 

(A)  Nature,    Grounds,    Sabjects.    and  Ex- 
tent Of  Jurisdiction  In  General. 

Grounds  for  injunction,  see  Injunction,  f  12. 

|  11.  Fraud  without  damage  is  not  ground 
for  equitable  relief.— United  Real  Estate  A 
Trust  Co.  v.  Barnes  (Cal.)  167. 

f  25.  A  party  to  an  illegal  contract  cannot 
come  into  equity  and  have  the  illegal  object  car- 
ried into  effect— Murray  v.  White  (Mont)  754. 

(O  Principles  and  Maxima  off  Bqwirr. 

§  66.  Where  plaintiff  seeks  equitable  relief 
in  having  a  deed  adjudged  a  mortgage,  he  must 
show  a  willingness  to  do  equity  by  paying  the 
mortgage  debt.— Kinney  v.  Smith  (Or.)  854. 

TV.  PLEADING. 

In  particular  proceedings. 

See  Quieting  Title,  §§  34-54. 

To  enforce  specific  performance,  see  Specific 

Performance,  f  114. 
To  establish  and  enforce  trust  see  Trusts,  | 

371. 

(A)  Original  Bill. 

In  suits  for  specific  performance,  see  Specific 

Performance,  |  114. 
In  suits  to  quiet  title,  see  Quieting  Title,  ft 

V.  EVIDENCE. 

In  suit  to  enforce  specific  performance,  see  Spe- 
cific Performance,  §  121. 
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Vm.  HEARTH  G,  SUBMISSION  OF  IS- 
SUES TO  JURY,  AND  REHEARING. 

Constitutional  right  to  trial  by  jury,  see  Jury. 
8  13. 

In  suite  for  cancellation  of  instruments,  see 
Cancellation  of  Instruments,  §  52. 

IX.  MASTERS  AND  COMMISSIONERS, 
AND  PROCEEDINGS  BE- 
FORE THEM. 

Reference  in  action  at  law,  see  Reference. 
Review  of  questions  of  fact,  see  Appeal  and 
Error,  8  1022. 

X.  DEGREE  AND  ENFORCEMENT 
THEREOF. 

In  suit  to  foreclose  mortgage,  see  Mortgages,  8§ 
489-407. 

EQUITY  OF  REDEMPTION. 

See  Mortgages,  88  691-614. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESCROWS. 

8  14.  A  bank  held  liable  where  it  delivered 
the  proceeds  of  a  check  deposited  in  escrow  to 
one  of  the  parties  without  the  consent  of  the 
other.— Davisson  v.  Citixens'  Nat  Bank  of  Roe- 
well  (N.  M.)  598. 

ESTABLISHMENT. 

Of  highways,  see  Highways,  $8  8,  41-63. 
Of  railroad  stations,  see  Railroads,  8  58. 
Of  street  railroads,  see  Street  Railroads,  88  28- 
57. 

Of  streets,  see  Municipal  Corporations,  8  648. 
Of  trusts,  see  Trusts,  8  371. 
Of  will,  see  Wills,  88  326-400. 

ESTATES. 

Created  by  deed,  see  Deeds,  8  124. 
Decedents*  estate,  see  Executors  and  Admin- 
istrators; Wills. 
Estates  for  years,  see  Landlord  and  Tenant. 
Tenancy  in  common,  see  Tenancy  in  Common. 

ESTOPPEL 

See  Election  of  Remedies. 


I.  BT  RECORD. 

By^judgment,  see  Judgment,  88  574-585,  707- 

II.  BT  DEED. 
(A)  Creation  and   Operation  In  General. 

522.  Where  a  forthcoming  bond  recites  the 
ue  of  the  property  attached  in  a  suit  there- 
on, defendants  are  estopped  to  deny  the  truth 
of  its  recitals.— Blanchard  v.  Anderson  (Okl.) 
717. 

m.  EQUITABLE  ESTOPPEL. 

Of  particular  da  t  net  of  persons,  or  person*  in 
particular  relation*. 
See  Corporations,  8  388;   Municipal  Corpora- 
tions, 8  648. 

7*o  a**ert  or  deny  particular  fact*,  right*,  claim*, 

or  liabUitie*. 
Corporate  powers,  see  Corporations,  8  388. 
Right  to  stock  in  mining  company,  see  Mines 

and  Minerals,  6  104. 
To  claim  compensation  for  land  taken  for  public 

use,  see  Eminent  Domain,  88  79,  80. 


To  claim  land  as  part  of  street,  see  Municipal 

Corporations,  8  648. 
Validity  of  assessment  for  public  improvements, 

see  Municipal  Corporations,  88  488,  489. 
Validity  of  assessment  on  corporate  shares,  see 

Corporations,  8  109. 

To  maintain  or  oppose  particular  remedies  or 

defenses. 
See  Specific  Performance,  6  101. 
Appeal  or  other  proceeding  for  review,  see  Ap- 

ral  and  Error,  88  158-161;  Criminal  Law, 
1137. 

(A)  Nature  and  Essentials  in  General. 

Estoppel  of  state  to  deny  liability  on  warrant, 
see  States,  8  140. 

8  62.  The  people  held  not  estopped,  on  qua 
warranto  on  relation  of  the  winner  against  the 
loser  of  an  election  contest,  by  the  winner's 
conduct.— People  v.  Bass  (Cal.  App.)  695. 

8  62.  No  estoppel  arises  from  an  act  of  a 
municipal  corporation  or  its  officers  done  in  vio- 
lation of,  or  without  authority  of,  law,  even 
though  money  has  been  expended  on  the  faith  of 
the  act— Baker  City  Mut.  Irr.  Co.  v.  Baker 
City  (Or.)  9. 

(B)  Grounds  of  Estoppel. 

8  93.  A  landowner  held  not  estopped  to  recov- 
er in  ejectment  land  outside  of  railroad  right 
of  way  by  acquiescence  in  the  building  of  the 
road.— Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Hayesr 
(Colo.)  315. 

8  93.  Rule  that  equity  will  protect  the  per- 
son entering  right  of  way  under  oral  agreement 
to  convey  held  not  to  apply  where  the  party  has 
at  most  a  license.— Lewis  v.  Patton  (Mont)- 
745. 

8  93.  An  irrigation  company  maintaining 
ditches  on  the  sides  of  city  streets  held  not  eq- 
uitably estopped  from  suing  to  enjoin  interfer- 
ence with  the  ditches.— Baker  City  Mut  Irr. 
Co.  v.  Baker  City  (Or.)  9. 


(E)  Pleadli 


Evidence,    Trial,    and  Re- 
view. 


8  110.  The  defense  of  estoppel  in  pais  must  be 
specially  pleaded,  in  order  to  be  available. — 
Harper  v.  Bill  (Cal.)  162. 

8  110.  An  estoppel  in  pais  must  be  specially 
pleaded  to  be  available.— Chicago,  R.  I.  &  P.  Ry~ 
Co.  v.  Hayes  (Colo.)  315. 

8  110.  In  an  action  for  the  value  of  services 
claimed  to  have  been  rendered  to  a  partnership, 
plaintiff  held  entitled  to  prove  an  estoppel  to 
deny  the  partnership  or  the  authority  of  the 
partner  employing  plaintiff  to  do  so,  though  no. 
estoppel  was  pleaded.— Morback  v.  Young  (Or.l 
22. 

EVICTION. 

Of  tenant  see  Landlord  and  Tenant  S  180. 

EVIDENCE. 

See  Depositions;  Witnesses. 

Applicability  of  instructions  to  evidence,  see- 
Criminal  Law,  8  814. 

False  swearing,  see  Perjury. 

Incorporating  evidence  in  bill  of  exceptions,  see- 
Exceptions,  Bill  of,  8  14- 

Instructions  as  to  rules  of  evidence,  see  Crim- 
inal Law,  88  782-789. 

Motion  to  strike  out  evidence,  see  Trial,  8  94. 

Newly  discovered  evidence,  ground  for  new  trial,, 
see  Criminal  Law,  8  938;  New  Trial,  8  104. 

Objections  to  evidence,  see  Criminal  Law,  88 
092-698;  Trial,  88  82-84. 

Objections  to  evidence  on  ground  of  insuffi- 
ciency of  pleadings,  see  Pleading,  8  428. 

Offer  of  proof,  see  Trial,  §  46. 
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Reception  at  trial,  see  Criminal  Law,  if  678- 

687 ;  Trial,  88  46-94,  377. 
Verdict  or  findings  contrary  to  evidence,  ground 

for  new  trial,  see  New  Trial,  §  71. 
Waiver  and  correction  of  errors  in  rulings  as  to 

admissibility  of  evidence,  see  Trial,  |§  412, 

413. 

As  to  particular  factt  or  issue: 

See  Adverse  Possession,  8  114;  Deeds,  55  207- 
212 ;  Statutes,  Si  283-285. 

Agency,  see  Principal  and  Agent.  {  23. 

Assumption  of  risk  by  Bervant  injured,  see  Mas- 
ter and  Servant,  8  280. 

Authority  of  corporate  officer  or  agent,  see  Cor- 
porations, f  432. 

Bar  of  statute  of  limitations,  see  Limitation  of 
Actions,  i  197. 

Character  of  transaction  as  mortgage  or  other 
contract,  see  Mortgages,  if  37,  38. 

Consideration  of  bill  or  note,  see  Bills  and 

.   Notes,  i  493. 

Consideration  of  contract,  see  Contracts,  S  88. 
Consideration  of  deed,  see  Deeds,  i  210. 
Contract  to  execute  will,  see  Wills,  i  58. 
Contributory  negligence  of  servant  injured,  see 

Master  and  Servant,  g  281. 
Corporate  existence,  see  Corporations,  8  32. 
Creation,  existence,  and  validity  of  trust,  see 

Trusts,  H  86-89,  107-110. 
Damages,  see  Damages,  {  163. 
Discovery  of  mineral,  see  Mines  and  Minerals, 

8  17. 

Execution  of  deed,  see  Deeds,  i  207. 
Fraud,  see  Fraud,  f  50. 

Good  faith  of  purchaser  of  land,  see  Vendor  and 

Purchaser,  f  244. 
Incompetency  of  fellow  servant,  see  Master  and 

Servant,  §  279. 
Limitation  of  liability  of  carrier  in  respect  to 

goods,  see  Carriers,  8  163. 
Married  woman's  separate  property,  see  Hus- 
band and  Wife,  8  133. 
Negligence  of  fellow  servant,  see  Master  and 

Servant,  8  279. 
Negligence  of  master  causing  injury  to  servant, 

see  Master  and  Servant,  f  278. 
Payment,  see  Payment,  |  68. 
Payment  of  bill  or  note,  see  Bills  and  Notes, 

il  499,  527. 
Relation  of  landlord  and  tenant,  see  Landlord 

and  Tenant,  8  18. 
Release  of  mortgage  by  mistake,  see  Mortgages, 

i  319. 

Statute  of  fraud,  see  Frauds,  Statute  of,  |  158. 
Suicide  as  affecting  testamentary  capacity,  see 

Wills,  i  55. 
Testamentary  capacity,  see  Wills,  ii  54.  55. 
Validity  of  contract  of  sale,  see  Sales,  §  52. 
Validity  of  deed,  see  Deeds,  §  211. 

In  actions  by  or  against  particular  classes  of 
persons. 

See  Brokers,  8  85:  Carriers,  8  228;  Corpora- 
tions, 8  519;  Master  and  Servant,  88  269- 
281;   Railroads,  8  398;   Street  Railroads,  § 

In  particular  cwU  actions  or  proceedings. 
See  Mandamus,  i  168. 

For  breach  of  contract,  see  Contracts,  ii  349, 
350. 

For  breach  of  contract  of  sale,  see  Sales,  8  415. 
For  breach  of  warranty  of  goods  sold,  see  Sales, 
i  440. 

For  compensation  of  broker,  see  Brokers,  1  85. 
For  contribution  to  general  average,  see  Ship- 
ping, i  200. 

For  eviction  of  tenant,  see  Landlord  and  Ten- 
ant, i  180. 

For  fraud,  see  Fraud.  8  50. 

For  injuries  caused  by  balloon  ascension,  see 
Theaters  and  Shows,  i  6. 

For  injuries  to  persons  on  or  near  railroad 
tracks,  see  Railroads,  {  398. 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  i  114. 


For  injuries  to  servants,  see  Master  and  Serv- 
antli  269-281. 

For  judgment  by  default,  see  Judgment,  |  126. 

For  loss  of  or  injury  to  live  stock  in  course  of 
transportation,  see  Carriers,  8  228. 

For  price '  or  value  of  goods  sold,  see  Sales,  88 
359,  360. 

For  wages,  see  Master  and  Servant,  8  80. 
On  bills  or  notes,  see  Bills  and  Notes,  ii  493- 
527. 

On  claim  against  decedent's  estate,  see  Execu- 
tors and  Administrators,  $  221. 

On  insurance  policy,  see  Insurance,  88  646-665. 

To  determine  and  establish  rights  to  mining 
claim,  see  Mines  and  Minerals,  8  38. 

To  determine  and  establish  and  protect  water 
rights,  see  Waters  and  Water  Courses.  {  152. 

To  enforce  lien  for  supplies  furnished  mine,  see 
Mines  and  Minerals,  8  117. 

To  enforce  specific  performance,  see  Specific 
•  Performance,  8  121. 

To  establish  resulting  trust,  see  Trusts,  ii  86- 
89. 

To  recover  taxes  paid  under  protest,  see  Taxa- 
tion, i  543. 
Will  contest,  see  Wills,  88  54,  55. 

In  criminal  prosecutions. 

See  Assault  and  Battery,  §  92 ;  Burglary,  |  41 : 
Criminal  Law,  ii  304-561;  Embezzlement,  I 
38 ;  False  Pretenses,  Si  43-47 ;  Homicide,  if 
188-244;   Larceny,  f  64. 

Application  for  new  trial,  see  Criminal  Law,  f 

Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors, ii  224-236. 

Review  and  procedure  thereon  in  appellate 
courts. 

Matters  considered  in  determining  questions,  see 

Appeal  and  Error,  8  837. 
Review  of  rulings  as  dependent  on  prejudicial 

nature  of  error,  see  Appeal  and  Error,  §8 

1048-1057. 

Review  of  rulings  as  dependent  on  presentation 
of  evidence  in  record,  see  Appeal  and  Error,  { 
692. 

Review  of  rulings  as  dependent  on  presentation 
of  objection  in  lower  court,  see  Appeal  and 
Error,  §  206. 

Review  of  rulings  as  dependent  on  specification 
in  assignment  of  errors,  see  Appeal  and  Er- 

Review  of  rulings  involving  discretion  of  court, 

see  Appeal  and  Error,  i  970. 
Review  of  sufficiency  of  evidence,  see  Appeal 

and  Error,  ii  992-1022;   Criminal  Law,  tt 

1158,  1159.  • 

X.  JUDICIAL  NOTICE. 

In  criminal  prosecutions,  see  Criminal  Law,  | 
304. 

i  31.  The  Supreme  Court  will  take  judicial 
notice  that  in  at  least  some  cities  the  power  of 
the  city  council  to  grant  railroad  privileges  In 
streets  was  very  limited  before  the  enactment 
of  Acts  1890,  c.  7.— State  v.  Superior  Court  of 
Spokane  Co.un^y  (Wash.)  576. 

8  32.  Courts  m  civil  actions  will  not  take 
judicial  notice  of  a  city  ordinance.— Cunning- 
ham v.  Ponca  City  (OkL)  919. 

8  35.  The  courts  of  Oregon  cannot  take  judi- 
cial notice  of  the  statutes  of  other  states.— Lone 
v.  Dufur  (Or.)  59. 

f  48.  Under  L.  O.  L.  8  729,  the  court  must 
take  judicial  notice  of  the  course  of  a  legisla- 
tive bill  and  its  presentation  to  the  Governor. — 
Bennett  Trust  Co.  v.  Sengstacken  (Or.)  863. 

II.  PRESUMPTIONS. 

In  criminal  prosecutions,  see  Criminal  Law,  | 

321. 

Pleading,  see  Pleading,  {  7. 
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A$  to  particular  facta  or  i*tue*. 
Consideration  of  bill  or  note,  see  Bills  and 

Notes,  8  493.  „ 
Consideration  of  contract,  see  Contracts,  §  88. 
Enactment  of  statutes,  see  Statutes,  |  283. 
Payment,  see  Payment,  §  68. 
Payment  of  bill  or  note,  see  Bills  and  Notes, 

6  499. 

Prejudice  from  error  In  trial  court,  see  Crim- 
inal Law,  |  1163. 

In  particular  civil  actions  or  proceeding*. 
On  bills  or  notes,  see  Bills  and  Notes,  K  493- 
499. 

8  80.  In  the  absence  of  pleading  or  evidence, 
a  married  woman  is  presumed  not  to  hare  the 
testamentary  capacity  which  is  required  by 
Code  Iowa  1873,  if  2307-2311,  providing  for 
the  adoption  of  infants,  and  her  execution  of 
adoption  articles  would  be  a  nullity.— Long  v. 
Dufur  (Or.)  59. 

8  83.  In  the  absence  of  showing  to  the  con- 
trary, an  attorney  general  suing  in  the  name  of 
the  state  will  be  presumed  to  have  done  so  aft- 
er request  of  the  Governor  or  one  of  the  branch- 
es of  the  Legislature.— Leedy  v.  Brown  (Okl.) 
177. 

m.  BURDEN  OF  PROOF. 

At  to  particular  factt  or  issue*. 
Bee  Damages,  |  163. 

Creation,  existence,  and  validity  of  constructive 
trust,  see  Trusts,  f  107. 

Creation,  existence,  and  validity  of  resulting 
trusts,  see  Trusts,  f  86. 

Good  faith  of  purchaser  of  bill  or  note  and  pay- 
ment of  value,  see  Bills  and  Notes,  8  497. 

Limitation  of  liability  of  carrier  in  respect  to 
goods,  see  Carriers,  8  163. 

Payment,  see  Payment,  8  68. 

Payment  of  bill  or  note,  see  Bills  and  Notes,  8 
499. 

In  particular  civil  action*  or  proceeding*. 
See  Mandamus,  8  168. 

For  breach  of  contract  of  sale,  see  Sales,  8  415. 
For  contribution  to  general  average,  see  Ship- 
ping, 8  200. 

For  loss  of  or  injury  to  goods  in  course  of  trans- 
portation, see  Carriers,  f  163. 

For  loss  of  or  injury  to  live  stock  in  course  of 
transportation,  see  Carriers,  8  228. 

For  wages,  see  Master  and  Servant,  8  80. 

On  insurance  policies,  see  Insurance,  8  646. 

To  enforce  lien  for  supplies  furnished  mine,  see 
Mines  and  Minerals,  8  117. 

8  92.  Where  a  negative  condition  lies  pecu- 
liarly within  the  knowledge  of  the  other  party, 
the  averment  thereof  is  taken  as  true  unless 
it  is  disproved  by  such  other  party. — Atchison, 
T.  &  S.  Ry.  Co.  v.  Rodgers  (N.  M.)  805. 

8  94.  The  burden  of  proof  to  establish  facts, 
as  distinguished  from  the  burden  of  first  pro- 
ceeding in  a  trial,  does  not  shift  and  is  unaffect- 
ed by  the  evidence  as  the  trial  proceeds.— Leav- 
itt  v.  Thurston  (Utah)  77. 

IV.  RELEVANCY.  MATERIALITY,  AND 
COMPETENCY  IN  GENERAL. 

(A)  Faets  la  Issue  and  Relevant  to  Issues. 

In  criminal  prosecutions,  see  Criminal  Law,  8 
366. 

(B)  Res  Gestae. 

In  criminal  prosecutions,  see  Criminal  Law.  8 
366. 

8  126.  Evidence  in  a  divorce  action  of  plain- 
tiffs statement  to  a  third  person,  in  the  absence 
of  the  defendant,  as  to  the  cause  of  bruises  on 


her  arm,  is  no  part  of  the  res  gestae.— Robinson 
v.  Robinson  (Cal.)  155. 

(C)  Similar  Fasts   and  Transactions. 

Other  offenses,  see  Criminal  Law,  88  369-371. 
(B)  Competency. 

8  150.  Evidence  of  experiments  illustrating 
fact  in  issue  taken  under  different  conditions 
from  the  facts  sought  to  be  illustrated  held  in- 
admissible.—Wingfield  v.  McClintock  (Kan.) 
394. 

V.  BEST  AND  SECONDARY  EVIDENCE. 

I  175.  Certified  transcripts  of  tax  sale  rec- 
ords held  not  required  as  the  best  evidence  as 
against  an  offer  of  the  records  themselves.— 
Empire  Ranch  &  Cattle  Co.  v.  Lanning  (Colo.) 
491. 

8  183.  A  party  desiring  to  introduce  sec- 
ondary evidence  of  a  lost  instrument  held  re- 
quired to  show  diligent  search.— California  Nat 
Bank  v.  Weldon  (Cal.  App.)  334. 

8  184.  Secondary  evidence  of  a  letter  held 
inadmissible  for  noncompliance  with  L.  O.  L. 
88  712,  782,  in  failing  to  show  that  the  adversary 
had  custody  of  the  original.— Reimers  v.  Pier- 
son  (Or.)  436. 

8  185.  Parol  proof  of  the  contents  of  letters 
held  properly  excluded  for  failure  to  lay  proper 
foundation  under  Code  Civ.  Proc  88  323,  365 
(Gen.  St.  1909,  88  5917,  5960).— Hull  v.  Allen 
(Kan.)  1050. 

8  185.  Secondary  evidence  of  a  letter  held 
inadmissible  for  noncompliance  with  L.  O.  L. 
88  712,  782,  in  failing  to  show  reasonable  notice 
to  produce  original. — Reimers  v.  Pierson  (Or.) 
436. 

8  187.  The  sufficiency  of  the  proof  of  loss 
of  an  instrument  to  admit  secondary  evidence 
is  in  the  discretion  of  the  trial  judge.— Cali- 
fornia Nat  Bank  v.  Weldon  (Cal.  App.)  334. 

VLT.  ADMISSIONS. 

As  to  resulting  trust,  see  Trusts,  8  89. 

(A)  Mature,  Form,  and  Incidents  la  Gen- 
eral. 

8  219.  It  may  be  shown  that  a  party  claim- 
ed to  be  liable  had  settled  with  others  in  the 
same  position  as  plaintiff.— Weiss  v.  Kohlhagen 
(Or.)  46. 

(C)  Br  Grantors,  Former  Owners,  or  Priv- 

ies. 

8  230.  In  an  action  to  quiet  title  to  mining 
claims,  a  declaration  of  a  prior  owner  of  cer- 
tain of  the  claims  that  there  was  unoccupied 
and  unlocated  ground  between  them  held  admis- 
sible under  Code  Civ.  Proc.  8  1849.— Morgan  v. 
Myers  (Cal.)  153. 

(D)  By  Agents  or  Other  Representatives. 

8  241.  In  an  action  to  recover  fees  for  lo- 
cating defendant  on  a  claim,  a  letter  written  by 
plaintiff's  brother,  who  was  not  a  party  to  the 
suit,  held  admissible.— Purdy  v.  Harris  (Or.) 
860. 

(E)  Proof  and  Effect. 

Admissions  of  trustee  as  to  resulting  trust  see 
Trusts,  8  89. 

8  258.  Under  L.  O.  L.  86  705,  727,  held  er- 
ror to  permit  brokers  suing  for  a  commission 
to  show  declarations  by  third  persons  without 
proof  of  their  agency  for  defendant.— Reimers 
v.  Pierson  (Or.)  " 
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VIE  DECLARATIONS. 

By  testator,  as  showing  testamentary  capacity, 
see  Wills,  |  54. 

X.  DOCUMENTARY  EVIDENCE. 

In  criminal  prosecutions,  see  Criminal  Law,  | 
430. 


(B)  Exemplifications,  Transcripts, 

Certified.  Copies. 

In  criminal  prosecutions,  see  Criminal  Law,  | 
430. 

i  344.  A  dty  ordinance,  duly  certified  and 
having  corporate  seal,  may  be  received  in  evi- 
dence.—Cunningham  v.  Ponca  City  (Okl.)  019. 

(D)  Prodaction,    Authentication,    and  Ef- 
fect. 

i  376.  In  an  action  by  a  bank  against  the 
administratrix  of  its  deceased  cashier,  held, 
that  books  of  the  bank  in  which  the  entries 
were  made  by  deceased  were  admissible  after 
evidence  of  misappropriation  to  show  falsity  of 
entries,  and  that  Mills'  Ann.  St.  |  4817,  had  no 
application.— Brown  v.  First  Nat  Bank  (Colo.) 

8  376.  Entries  in  certain  books  held  admis- 
sible in  evidence  in  case  of  the  death  or  absence 
from  the  county  of  the  one  who  made  them. — 
Missouri,  K.  &  T.  Ry.  Co.  v.  Walker  (Okl.)  907. 

i  380.  Omission  to  show  that  medical  ex- 
perts were  familiar  with  X-ray  photography 
held  not  to  make  admission  of  photographs  prej- 
udicial error.— Kimball  v.  Northern  Electric  Co. 
(Cal.)  156. 

EX  PAROL   OB  EXTRINSIC  EVI- 
DENCE AFFECTING  WRITINGS. 

(A)  Contradicting,  Varying,  or  Adding  to 
Terms  of  Written  Instrument. 

I  397.  Under  Rev.  Codes,  g§  7873.  7877,  pa- 
rol evidence  held  incompetent  to  vary  an  unam- 
biguous written  contract— Western  Loan  & 
Savings  Co.  v.  Smith  (Moot.)  475. 

(B)  Invalidating  Written  Instrument. 

|  434.  Parol  evidence  held  admissible  to  con- 
fine the  meaning  of  a  clause  in  a  deed  to  that 
agreed  on  specifically  at  the  time  of  execution. 
— Naden  v.  Christopher  (Wash.)  1116. 

(C)  Separate  or  Subseaaent  Oral  Agree- 

ment. - 

|  441.  A  stipulation  in  condemnation  pro- 
ceedings on  the  change  of  grade  of  a  street  held 
not  to  be  controlled  as  to  the  cost  per  front 
foot  in  assessing  benefits  by  a  stipulation  re- 
served in  the  petition  for  the  improvement- 
Seattle  Transfer  Co.  v.  City  of  Seattle  (Wash.) 
627. 

8  445.  Certain  evidence  held  inadmissible  as 
varying  a  written  instrument— Martin  v.  Stone 
(Cal  App.)  706. 

(D)  Construction   or  Application  of  Lan- 

guage of  Written  Instrument. 

8  460.  Parol  evidence  held  admissible  to 
identify  the  property  intended  to  be  described 
in  a  contract  of  sale.— East  v.  McClung  (Colo.) 
517. 

|  460.  Testimony  is  admissible  to  explain  a 
reservation  in  the  grant  of  an  easement  where 
it  is  indefinite  as  to  the  extent  of  the  right  re- 
tained.—Ruhnke  v.  Aubert  (Or.)  38. 

§  462.  Parol  evidence  held  admissible  under 
receipts  for  advances  made  to  a  life  insurance 
agent  to  show  that  it  was  not  intended  that  he 
should  be  personally  bound  for  repayment— 
Allenberg  v.  Wninwright  (Wash.)  585. 


(E)  Showing 
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|  405.  A  defense  that  a  note  payable  in  mon- 
ey without  condition  was  not  in  fact  payable  in 
money  but  in  services  held  insufficient— Welles 
v.  Colorado  Nat.  Life  Assur.  Co.  (Colo.)  524. 

§  467.  Testimony  showing  a  waiver  of  per- 
formance of  a  written  contract  is  not  inadmis- 
sible as  varying  the  contract— Hull  y.  Allen 
(Kan.)  1050. 

XU.  OPINION  EVIDENCE. 

In  criminal  prosecutions,  see  Criminal  Law,  H 
448-474. 

(A)  Conclusions  and  Opinions  of  Witness- 
es In  General. 

8  470.  Exceptions  stated  to  general  role  that 
the  opinions  of  witnesses  are  not  evidence. — 
Weiss  v.  Kohlhagen  (Or.)  46. 

I  470.  The  trial  court  may  exercise  a  sound 
judicial  discretion  in  applying  rules  of  law  gov- 
erning the  admissibility  of  expert  testimony.— 
Weiss  v.  Kohlhagen  (Or.)  46. 

8  471.  A  question  asked  plaintiff  as  to  wheth- 
er he  held  certain  mining  claims  as  a  group, 
held  objectionable,  as  calling  for  a  conclusion.— 
Morgan  v.  Myers  (CaL)  153. 

8  471.  Certain  questions  asked  a  witness  held 
improper  as  calling  for  his  conclusions  and  opin- 
ions.—Jenkins  v.  Commercial  Nat  Bank  of  St 
Anthony  (Idaho)  463. 

8  474%.  In  an  action  for  divorce,  plaintiff's 
conclusion  as  to  the  meaning  of  defendant's 
statements,  to  which  she  testified  fully,  held  in- 
admissible.—Robinson  v.  Robinson  (CaL)  155. 

8  477.  A  nurse  could  testify  to  the  extent  of 
the  plaintiffs  suffering  without  qualifying  as  an 
expert— Kimball  v.  Northern  Electric  Co.  (Cal.) 

(V)  Subjects  of  Expert  Testimony. 

In  criminal  prosecutions,  see  Criminal  Law,  f 
474. 

8  507.  Question  to  witness  experienced  in 
handling  boilers  as  to  whether  by  ordinary  care 
it  could  have  been  told  that  the  boiler  in  ques- 
tion was  defective  held  properly  excluded.— Wise 
v.  Sugar  Apparatus  Mfg.  Co.  (Kan.)  403. 

I  508.  Expert  testimony  to  explain  intricate, 
difficult  entries  in  books  of  a  bank  held  admissi- 
ble.—Brown  v.  First  Nat.  Bank  (Colo.)  483. 

8  508.  Rev.  Codes,  i  7887,  held  to  permit  an 
expert  witness  to  give  nis  opinion  upon  or  about 
a  question  of  science,  art,  or  trade.— Copenbaver 
v.  Northern  Pac.  Ry.  Co.  (Mont)  467 ;  Bnls  v. 
Same  (Mont)  472. 

8  508.  When  expert  witnesses  may  give  their 
conclusions  upon  facts  which  are  not  of  com- 
mon knowledge,  as  well  as  to  testify  to  the  facts 
themselves,  and  when  it  is  the  sole  province  of 
the  jury  to  draw  such  conclusions,  stated,— 
Copenhaver  v.  Northern  Pac.  Ry.  Co.  (Mont) 
407;  Buls  v.  Same  (Mont)  472. 

8  508.  It  is  a  question  for  the  trial  court 
whether  a  subject  is  proper  for  expert  testimony, 
and,  when  it  cannot  say  as  a  matter  of  law  that 
the  jurors  are  as  competent  to  determine  the 
question  as  experts,  expert  testimony  may  be  ad- 
mitted.—Copenhaver  v.  Northern  Pac.  Ry.  Co. 
(Mont)  467 ;  Buls  v.  Same  (Mont)  472. 

8  513.  Whether  a  railroad  engine  boiler  was 
in  a  reasonably  safe  condition  for  use  after  it 
had  been  repaired  as  stated  held  a  proper  sub- 
ject for  expert  testimony. — Copenbaver  v.  North- 
ern Pac.  Ry.  Co.  (Mont)  467;  Bnls  r.  Same 
(Mont)  472. 

8  513.  Where  it  was  a  proper  subject  of  ex- 
pert testimony  whether  a  boiler  was  In  a  res- 
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sonably  safe  condition  for  use  after  it  was  re- 

riaired,  the  expert  could  testify  that  it  was  neg- 
igence  to  use  the  boiler  in  that  condition;  the 
value  of  his  opinion  being;  for  the  jury.— Copen- 
haver  v.  Northern  Pac.  Ry.  Co.  (Mont.)  467; 
Buls  v.  Same  (Mont.)  472. 

(O  Competency  of  Experts. 

|  638.  Certain  witnesses  held  qualified  to 
give  expert  opinions  as  to  the  proper  method  of 
making  an  excavation  with  safety  to  an  adjoin- 
ing building,  and  what  was  usually  done  un- 
der such  circumstances.— 'Weiss  v.  Kohlhagen 
(Or.)  46. 

)  543.  An  experienced  cattleman  could  tes- 
tify to  a  decline  in  the  price  of  cattle  at  a 
certain  place  during  their  delayed  transporta- 
tion, through  information  acquired  from  public 
market  reports  and  prices  current— Estes  v. 
Denver  &  R.  O.  B.  Co.  (Colo.)  1003. 

CD)  Examination  of  Experts. 

|  548.  Part  of  an  answer  to  a  question  to  an 
expert  witness  held  not  responsive.— Copenhaver 
v.  Northern  Pac.  By.  Co.  (Mont.)  467 ;  Buls  v. 
Same  (Mont.)  472. 

8  558.  It  was  not  an  abuse  of  discretion  to 
permit  plaintiff's  medical  expert  to  state  on 
redirect  to  what  extent  plaintiffs  injury  would 
interfere  with  his  running  and  jumping. — Kim- 
ball r.  Northern  Electric  Co.  (Cal.)  156. 

Xm.  EVIDENCE  AT  FORMER  TRIAL 
OR  IN  OTHER  PROCEEDING. 

In  criminal  prosecutions,  see  Criminal  Law,  f 
543. 

XIV.  WEIGHT  AND  SUFFICIENCY. 

Credibility,  impeachment,  contradiction,  and  cor- 
roboration of  witnesses,  see  Witnesses,  88  328- 
388. 

In  criminal  prosecutions,  see  Criminal  Law,  68 
553-561. 

Questions  for  jury,  see  Trial,  §8  139-143. 

Scope  and  extent  of  review,  see  Appeal  and  Er- 
ror. §8  992-1022. 

Verdict  contrary  to  evidence  ground  for  new 
trial,  see  New  Trial,  |  71. 

At  to  particular  facts  or  it  suet. 
See  Adverse  Possession,  |  114 ;  Deeds,  88  207- 

212;  Partnership,  8  54. 
Abandonment  of  water  rights,  see  Waters  and 

Water  Courses,  8  152. 
Agency,  see  Principal  and  Agent,  8  23. 
Assumption  of  risk  by  servant  injured,  see  Mas- 
ter and  Servant,  5  280. 
Bar  of  statute  of  limitations,  see  Limitation  of 

Actions,  8  197. 
Character  of  transaction  as  mortgage  or  other 

contract,  see  Mortgages,  1  38. 
Consideration  of  deed,  see  Deeds,  8  210. 
Contract  to  execute  will,  see  Wills,48  58. 
Contributory  negligence  of  servant  injured,  see 

Master  and  Servant,  8  281. 
Creation,  existence,  and  validity  of  trait,  see 

Trusts,  88  89,  110. 
Discovery  of  mineral,  see  Mines  and  Minerals, 

8  17. 

Diversion  of  water,  see  Waters  and  Water 

Courses,  §  152. 
Execution  of  deed,  see  Deeds,  8  207. 
Good  faith  of  purchaser  of  land,  see  Vendor 

and  Purchaser,  8  244. 
Incompetency  of  fellow  servant,  see  Master  and 

Servant,  8  279. 
Negligence  of  fellow  servant,  see  Master  and 

Servant,  8  279. 
Negligence  of  master  causing  injury  to  servants, 

see  Master  and  Servant,  f  278. 
On  claim  against  decedent's  estate,  see  Execu- 
tors and  Administrators,  8  221. 
Payment  of  bill  or  note,  see  Bills  and  Notes, 

8  527. 


Prescriptive  risrht  to  collect  surface  water,  see 

Waters  and  Water  Courses,  I  152. 
Testamentary  capacity,  see  Wills,  8  55. 
Validity  of  deed,  see  Deeds,  8  211. 

In  particular  civil  actions  or  proceeding!. 

For  breach  of  contract,  see  Contracts,  8  350. 

For  eviction  of  tenant,  see  Landlord  and  Ten- 
ant. 8  180. 

For  injuries  to  persons  on  or  near  railroad 
tracks,  see  Railroads,  8  398. 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  8  114. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, 88  276-281. 

For  price  of  goods  sold,  see  Sales,  8  359. 

For  wages,  see  Master  and  Servant,  6  80. 

On  bills  or  notes*  see  Bills  and  Notes,  88  526, 
527. 

On  insurance  policies,  see  Insurance,  |  665. 
To   determine,   establish,   and   protect  water 

rights,  see  Waters  and  Water  Courses,  8  152. 
To  enforce  specific  performance,  see  Specific 

Performance,  §  121. 
To^establish  constructive  trust,  see  Trusts,  8 

8  586.  Evidence  that  witness  who  was  in  the 
vicinity  of  the  place  of  an  accident  did  not  hear 
the  whistle  or  bell  tends  to  show  that  neither 
the  whistle  was  sounded  nor  the  bell  rung. — 
Smith  v.  Southern  Pacific  Co.  (Or.)  41. 

8  586.  Rule  as  to  weight  of  negative  and  pos- 
itive testimony  stated.— Kabaley  v.  Frye  & 
Bruhn  (Wash.)  247. 

8  588.  Under  Rev.  Codes,  |  8028,  par.  1,  ju- 
ries may  not  arbitrarily  disregard  testimony  of 
unimpeached  witnesses  supported  by  all  the  cir- 
cumstances in  the  case. — Haddox  v.  Northern 
Pac.  Ry.  Co.  (Mont.)  1119. 

8  588.  A  jury  cannot  arbitrarily  reject  testi- 
mony, but  need  not  accept  it  when  it  is  rendered 
improbable  or  doubtful  by  circumstances. — 
Leavitt  v.  Thurston  (Utah)  77. 

8  594.  Rule  as  to  conclusiveness  of  uncon- 
tradicted testimony  stated.— Davis  v.  Judson 
(Cal.)  147. 

EXAMINATION. 

Of  expert  witnesses,  see  Evidence.  88  548-558. 
Of  witnesses,  see  Witnesses,  88  240-275. 

EXCEPTIONS. 

In  contracts  and  conveyance!. 
Risks  and  causes  of  loss  excepted  in  insurance 
policy,  see  Insurance,  88  421-427. 

In  judicial  proceedings. 
Bill  of  exceptions  in  general,  see  Exceptions, 
^Bill  of. 

Necessity  and  sufficiency  for  purpose  of  review 
in  criminal  cases,  see  Criminal  Law,  88  1048- 
1056. 

To  evidence,  see  Criminal  Law,  8  698. 
To  instructions,  see  Criminal  Law,  8  841. 
To  pleadings,  review  of  decisions,  see  Appeal 
and  Error,  8  1040. 

EXCEPTIONS,  BILL  OF. 

On^application  for  new  trial,  see  New  Trial,  | 

Part  of  record  for  purpose  of  review,  see  Ap- 
peal and  Error,  8  536. 

I.  NATURE.  FORM,  AND  CONTENTS 
IN  GENERAL. 

8  14.  A  certified  reporter's  transcript  of  evi- 
dence taken  before  a  motion  for  nonsuit  held  a 
proper  bill  of  exceptions  to  review  an  order 
denying  such  motion.— Gobbi  v.  Dileo  (Or.)  57. 

J  22.  Where  statutes  of  a  foreign  state  were 
offered  in  evidence  to  introduce  10  pages  thereof. 
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a  bill  of  exceptions  was  not  objectionable  for 
failure  to  contain  the  whole  volume.— Qobbi  v. 
Dileo  (Or.)  57. 

I  26.  A  bill  of  exceptions  held  to  sufficient- 
ly state  that  it  contained  all  the  evidence  tak- 
en by  the  court  upon  the  hearing  of  motions.— 
Bond  v.  United  Railroads  of  San  Francisco 
(Cal.)  366. 

EXCESSIVE  DAMAGES. 

See  Damages,  tf  131,  132. 

EXCHANGE  OF  PROPERTY. 

Requirements  of  statute  of  frauds,  see  Frauds, 
Statute  of,  |  71. 

4  8.  Representation  as  to  the  value  of  land 
made  to  induce  an  exchange  of  lands  are  mere 
expressions  of  opinion  which  will  not  afford 
ground  for  rescission. — Stelter  v.  Fowler 
(Wash.)  1096. 

|  3.  Certain  representations  inducing  a  con- 
tract for  the  exchange  of  real  estate  held  ma- 
terial.—Stelter  v.  Fowler  (Wash.)  1096. 

I  5.  A  party  to  an  exchange  of  land  held  not 
precluded  from  rescinding  by  having  moved  onto 
the  land  received  by  him  and  harvested  the  crop. 
—Stelter  v.  Fowler  (Wash.)  1096. 


EXCISE. 

Be  in 

itoxicating  Liquors. 

EXCUSABLE  HOMICIDE. 


Regulation  of  traffic  in  intoxicating  liquors,  see 
Into  "  " 


See  Homicide,  §§  110-118,  244. 

EXCUSE. 

For  delay  in  filing  record  on  appeal  or  writ  of 
error,  see  Appeal  and  Error,  |  628. 

EXECUTION. 

See  Attachment;  Garnishment. 

IH.  ISSUANCE,   FORM,   AND  REQUI- 
SITES OF  WRIT. 

Restraining  issuance  by  prohibition,  see  Pro- 
hibition, §  5. 

vn.  8 AXE. 

(A)  Manner.  Conduct,  Validity,  ui  Con- 
firming or  Vacating. 

Purchase  by  assignee  for  creditors,  see  Assign- 
ments for  Benefit  of  Creditors,  §  258. 

|  258.  An  order  confirming  a  sale  under  exe- 
cution cannot  be  collaterally  attacked  for  irreg- 
ularities in  the  sale,  but  the  remedy  is  by  ap- 
peal.—Davis  v.  Magnes  (Or.)  1. 

I  258.  An  execution  sale  cannot  be  attacked 
collaterally  because  had  without  proper  notice.— 
Davis  v.  Magnes  (Or.)  1. 

X.  SUPPLEMENTARY  PROCEEDINGS. 

8  405.  Rev.  Codes,  §  6698,  held  not  to  au- 
thorize the  appointment  of  a  receiver,  where  no 
proceedings  in  aid  of  execution  have  been  had. 
— Forsell  v.  Pittsburg  &  Montana  Copper  Co. 
(Mont)  479. 

EXECUTIVE  POWER. 

Constitutional   limitations,   see  Constitutional 
Law,  SI  76-80. 


EXECUTORS  AND  ADMINISTRATORS. 

See  Wills. 

Testamentary  trustees,  see  Trusts. 
Testimony  as  to  transactions  with  persons  sub- 
sequently deceased,  see  Witnesses,  H  139- 

IV.  COLLECTION  AND  MANAGEMENT 
OF  ESTATE. 

(A)  In  General. 

Criminal  responsibility,  see  Embezzlement,  §f 
35,  38,  48. 

Inclusion  of  property  misappropriated  in  com- 
puting an  inheritance,  see  Taxation,  |  S95. 

f  111.  Executors  held  not  entitled  to  credit 
for  the  expenses  of  certain  litigation.— In  re 
Lotzgesell's  Estate  (Wash.)  1105. 

VL  ALLOWANCE  AND  PAYMENT  OF 
CLAIMS. 

(A)  Liabilities  of  Betate. 

|  221.  Evidence  held  sufficient  to  justify  the 
allowance  of  a  claim  by  a  bank  against  an  ad- 
ministratrix founded  on  a  misappropriation  of 
money  by  the  deceased,  who  was  the  bank's  cash- 
ier.—Brown  v.  First  Nat  Bank  (Colo.)  483. 

(C)  DlepateA  Claim*. 

{  256.  A  judgment  against  an  administratrix 
should  be  entered  in  the  district  court  in  compli- 
ance with  Act  April  9,  1903  (Laws  1903.  c  181) 
fi  163,  by  which  the  former  statute  (Mills'  Ann. 
St  |  4793)  is  repealed.— Brown  v.  First  Nat 
Bank  (Colo.)  483. 

i  257.  Under  the  express  provisions  of  Seas. 
Laws  1903,  c.  181,  §  124,  relating  to  the  allow- 
ance of  claims  against  an  estate,  a  claimant  in 
a  probate  matter  establishing  his  claim  in  the 
county  court  is  entitled  to  an  allowance  of  bis 
costs.— Brown  v.  First  Nat  Bank  (Colo.)  483. 

XHL  LIABILITIES  ON  ADMINISTRA- 
TION BONDS. 

Limitations  as  affected  by  time  of  discovery  of 
fraud,  see  Limitation  of  Actions,  $  100. 

EXECUTORY  CONTRACTS. 

In  general,  see  Contracts. 

EXEMPLIFICATIONS. 

As  evidence,  see  Criminal  Law,  f  430. 

EXEMPTIONS. 

From  liability  for  loss  of  or  injury  to  goods,  see 
Carriers.  «  147-163,  180;  Shipping,  f  141. 

From  liability  for  loss  of  or  injury  to  live  stock, 
see  Carriers,  §  218. 

EXHIBITIONS. 

See  Theaters  and  Shows. 

EX  PARTE  PROCEEDINGS. 

Habeas  corpus,  see  Habeas  Corpus. 

EXPENDITURES. 

By  executor  or  administrator,  see  Executors  and 

Administrators,  I  111. 
Permitting  expenditure  as  ground  of  estoppel  in 

pais,  see  Estoppel,  $  93. 

EXPENSES. 

Element  of  damages,  see  Damages,  f  43. 
Element  of  damages  for  malicious  prosecution, 
see  Malicious  Prosecution,  §  67. 
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EXPERIMENTS. 

Competency  of  evidence,  see  Evidence,  8  160. 

EXPERT  TESTIMONY. 

Bee  Criminal  Law.  I  474 ;  Evidence,  68  507- 
513,  638-548,  548-558. 

EXPIRATION. 

Of  contract  in  general,  see  Contracts,  f  215. 

EXPRESS  COMPANIES. 

See  Carriers,  |  158. 

EXPROPRIATION. 

See  Eminent  Domain. 

EXTENSION. 

Of  time  for  payment  of  bill  or  note,  see  Bills 
and  Notes,  |  137.  _  .  mM 

Of  time  for  redemption,  see  Mortgages,  I  599. 

Of  time  to  make  and  serve  case-made,  see  Crim- 
inal Law,  |  1099. 

EXTRA  WORK. 

Compensation  for  alterations  and  extra  work 
by  party  to  contract,  see  Contracts,  §  232. 

EXTRINSIC  EVIDENCE. 

In  general,  see  Evidence,  Si  397-467. 

FACT. 

Evidence  of  matters  of  fact  or  conclusions,  aee 

Evidence,  I  471. 
Findings  of  fact,  see  Trial,  $8  349-365,  388-404. 
,  Judicial  notice  of  facts,  see  Evidence.  88  31-48. 
Questions  of  law  or  fact,  province  or  court  and 

jury,  see  Trial,  SS  139-143. 


FACTORIZING  PROCESS. 


See  Garnishment 

FACTORS. 

See  Brokers. 

Distinction  between  factors  and  brokers,  see 
Brokers,  I  2. 

S  1.  Certain  persons  held  to  be  factors  for 
others.— Goesling  v.  Gross,  Kelly  A.Co.  (N.  M.) 
608. 

|  13.  Where  instructions  given  by  a  principal 
to  a  factor  not  contemporaneous  with  the  ad- 
vancement are  acquiesced  in,  they  are  as  bind- 
ing as  if  given  at  that  time.— Goesling  v.  Gross, 
Kelly  &  Co.  (N.  M.)  608. 

§  23.  Duty  of  factor  to  demand  refund  of  ad- 
vances before  selling  stated.— Goesling  v.  Gross, 
Kelly  &  Co.  (N.  M.)  608. 

8  43.  Measure  of  damages  stated  where  a 
factor  sold  goods  consigned  at  a  lower  price  than 
authorized  by  the  principal.— Goesling  v.  Gross, 
Kelly  &  Co.  (N.  M.)  60S. 

FALSE  IMPRISONMENT. 

See  Malicious  Prosecution. 
Right  to  make,  and  mode  of  making,  arrest  in 
general,  see  Arrest,  |  71. 

FALSE  PRETENSES. 

Declarations  of  codefendant,  see  Criminal  Law, 
S  432. 

Instructions  assuming  facts,  see  Criminal  Law, 
f  761. 


f  8.  In  a  prosecution  for  obtaining  money 
under  false  pretenses,  it  was  held  unnecessary 
for  the  state  to  show  that  certain  pretenses 
of  the  defendant  were  untrue.— State  v.  Brown 
(Wash.)  782. 

8  16.  In  a  prosecution  for  obtaining  money 
by  confidence  game  under  Mills'  Ann.  St.  1 1332, 
certain  words  held  insufficient  to  constitute  the 
crime.— Wheeler  v.  People  (Colo.)  812. 

8  16.  To  constitute  the  offense  of  obtaining 
money  by  confidence  game  within  Mills'  Ann.  St. 
§  1332,  the  money  or  property  must  have  been 
obtained,  or  the  attempt  made,  by  some  false  or 
bogus  means,  token,  symbol,  or  device,  as  dis- 
tinguished from  mere  words,  however  false  or 
fraudulent.— Wheeler  v.  People  (Colo.)  312. 

i  16.  Every  fraud  is  not  a  confidence  game. 
Obtaining  money  by  loans  or  advancements  by 
false  representations  in  regard  to  solvency,  or 
ability  or  purpose  to  make  profitable  invest- 
ments and  return  large  profits,  is  not  within  the 
contemplation  of  the  statute  regarding  prosecu- 
tions for  obtaining  money  by  means  of  a  con- 
fidence game.— Wheeler  v.  People  (Colo.)  312. 

§  16.  Where  there  was  no  scheme,  device,  or 
swindling  operation  made  to  deceive,  the  fact 
that  promised  investments  were  not  made,  or,  if 
made,  were  a  failure,  does  not  make  the  trans- 
action a  confidence  game.— Wheeler  v.  People 
(Colo.)  312. 

C  38.  Proof  of  any  one  or  more  of  the  repre- 
sentations alleged  which  are  within  the  statute 
and  inducing  payment  held  sufficient.— State  .v. 
Hetrick  (Kan.)  383. 

I  38.  The  number  of  a  train  on  which  de- 
fendant was  charged  with  obtaining  money  un- 
der false  pretenses  held  to  be  an  immaterial 
allegation— State  v.  Brown  (Wash.)  782. 

|  43.  Evidence  of  prosecuting  witness  that 
he  would  not  have  parted  with  the  money  if  he 
had  not  believed  the  representation  held  admis- 
sible-State  v.  Hetrick  (Kan.)  383. 

8  47.  Certain  evidence  held  admissible  in  a 
prosecution  for  obtaining  money  under  false 
pretenses.— State  v.  Brown  (Wash.)  782. 

FALSE  REPRESENTATIONS. 

See  False  Pretenses;  Fraud. 

Affecting  validity  of  sale,  see  Sales,  H  38,  39. 

FALSE  SWEARING. 

See  Perjury. 

FALSUS  IN  UNO,  FALSUS  IN  OM- 
NIBUS. 

Review  of  credibility  of  witnesses,  see  Appeal 
and  Error,  |  994. 

FAMILY. 

See  Husband  and  Wife. 

FAULT. 

See  Negligence. 

FEDERAL  COURTS. 

See  Courts,  88  343-431. 

Decisions  of  United  State  Courts  as  authority 

in  state  courts,  see  Courts,  8  97. 
Removal  of  causes  to  federal  courts  from  state 

courts,  see  Removal  of  Causes. 

FEES. 

Of  particular  classes  of  officer i  or  other  persons. 
Attorneys,  see  Attorney  and  Client,  8  144. 
Attorneys,  as  items  of  costs,  see  Costs.  8  172. 
Clerks  of  state  courts,  see  Clerks  of  Courts,  f 

35. 
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FEE  SIMPLE. 

See  Deeds,  |  124. 

FELLOW  SERVANTS. 

See  Maater  and  Servant,  18  185-200,  216,  279. 

FEME  COVERT. 

See  Husband  and  Wife. 

FIDEI  COMMISSUM. 

See  Trusts. 

FIDUCIARY  RELATIONS. 

See  Brokers;  Factors;  Partnership;  Princi- 
pal and  Agent ;  Trusts. 

Between  corporations  and  their  officers  or 
agents,  see  Corporations,  §§  313-318. 

Breach  of  duty  by  person  in  fiduciary  relation 
aa  creating  constructive  trust,  see  Trusts,  § 
102. 

Disclosure  of  communications,  see  Witnesses.  §1 
198-205. 


See  Execution. 


FIERI  FACIAS. 
FILING. 


Lien  for  supplies  to  mines,  see  Mines  and  Min- 
erals, |  114. 

Pleading,  see  Pleading,  |  333. 

Record  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  ||  627,  628. 

FINAL  JUDGMENT. 

Decisions  reviewable,  see  Appeal  and  Error,  8i 
76-78. 

Rendering  final  judgment  on  appeal  or  other 
proceeding  for  review,  see  Appeal  and  Error, 
I  1175. 

FINDINGS. 

By  court  in  general,  see  Trial.  81  388-404. 

By  jury  in  general,  see  Trial,  ft  349-365. 

Contrary  to  law  or  evidence,  ground  for  new 
trial,  see  New  Trial,  88  71-75. 

In  action  for  injuries  to  servant,  see  Master 
and  Servant,  8  297. 

In  action  on  contract,  see  Contracts,  8  354. 

Review  in  appellate  court,  see  Appeal  and  Er- 
ror, §8  931,  1008-1013.  1022,  1071;  Crimi- 
nal Law,  81  H58,  1159. 

FIRE  INSURANCE. 

See  Insurance. 

FIRES. 

Contract  for  water  supply,  see  Waters  and  Wa- 
ter Courses,  8  201. 

Liability  of  water  company  for  insufficient  wa- 
ter supply,  see  Waters  and  Water  Courses,  8 
206. 

Maintenance  of  waste  fires  as  nuisance,  see  Nui- 
sance, 8  72. 

FISCAL  MANAGEMENT. 

Of  municipal  corporations,  see  Municipal  Cor- 
porations, 88  880-958. 
Of  states,  see  States,  8  140. 

FISH. 

Act  authorizing  cancellation  of  sale  of  tide- 
lands  for  oyster  culture  as  encroachment  on 
judicial  powers,  see  Constitutional  Law,  8  80. 

Sale  of  tiaelands  for  oyster  planting,  see  Pub- 
lic Lands,  8  185. 


FIXTURES. 

8  1.  Rule  to  determine  whether  a  chattel  re- 
mains such  after  being  affixed  to  the  realty  stat- 
ed.—Blanchard   v.   Eureka  Planing  Mill  Co. 

(Or.)  55. 

8  20.  Mill  machinery  sold  under  an  unrecord- 
ed conditional  sale,  while  the  price  remained  un- 
paid held  personalty  as  against  a  prior  mort- 
gagee of  the  real  estate.— Blanchard  v.  Eureka 
Planing  Mill  Co.  (Or.)  55. 

8  22.  As  between  buyer  and  seller,  a  chattel 
retains  its  personal  character,  though  affixed  to 
the  realty  so  that  it  can  be  removed  without  in- 
jury to  the  building.— Blanchard  v.  Eureka  Plan- 
ing Mill  Co.  (Or.)  55. 

FLOWAGE. 

See  Waters  and  Water  Courses,  81  164-177. 

FORBEARANCE. 

As  consideration  for  contract,  see  Contracts, 
88  71-73. 

FORCIBLE  ENTRY  AND  DETAINER. 

Trespass,  see  Trespass. 

I.  CIVIL  LIABILITY. 

Statutory  new  trial,  see  New  Trial,  |  178. 

FORECLOSURE. 

Of  mortgage,  see  Chattel  Mortgages,  |  292; 
Mortgages,  81  489-586. 

Of  mortgages  on  property  of  building  associa- 
tions, see  Building  and  Loan  Associations,  f 
39. 

Of  right  of  redemption  from  tax  sale,  see  Taxr 
.  ation,  8  708. 

*  FOREIGN  ATTACHMENT. 

See  Garnishment 

FOREIGN  CORPORATIONS. 

See  Corporations,  86  642-684. 

FOREIGN  LAWS. 

Construction  of  statutes  adopted  from  other 
states  or  countries,  see  Statutes,  8  226. 

Judicial  notice  of  laws  of  other  states,  see  Evi- 
dence, 8  35. 

Pleading  foreign  statutes,  see  Statutes,  6  281. 
Presumptions  as  to  laws  of  other  states,  see 
Evidence,  8  80. 

FOREMAN. 

Liability  of  master  for  injuries  to  servant  from 
acts  or  omissions  of  foreman,  see  Master  and 
Servant,  8  189. 

FORFEITURES. 

Of  deposits  for  payment  of  price  of  land,  see 
Tendor.  and  Purchaser,  88  335,  336. 

Of  deposits  in  lieu  of  bail  in  habeas  corpus  pro- 
ceedings, see  Habeas  Corpus,  8  110. 

FORGERY. 

Payment  of  forged  paper  by  bank,  see  Banks 
and  Banking,  |  147. 

FORMER  ADJUDICATION. 

Operation  and  effect  in  general,  see  Judgment, 
$8  574-585,  707-732. 
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FORMER  JEOPARDY. 

Plea  of  former  jeopardy,  see  Criminal  Law,  §J 
294-206. 

FORMS  OF  ACTION. 

See  Action,  §|  16-28;  Replevin;  Trover  and 
Conversion. 

FOSTER  PARENTS* 

See  Adoption,  §  8. 

FOURTEENTH  AMENDMENT. 

See  Constitutional  Law,  §§  241-249,  290-315. 

FRANCHISES. 

Corporate  franchises  in  general,  tee  Corpora- 
tions, §32. 

Grants  by  municipal  corporations,  right  to  use 
street  for  purposes  other  than  highway,  see 
Municipal  Corporations,  SI  680,  681. 

FRATERNAL  ASSOCIATIONS. 

See  Insurance,  §  788. 

FRAUD. 

Constructive  trust  arising  from  fraud,  see 

Trusts,  §  95.  n  a  ,  . 

Limitation  of  actions  for  relief  on  ground  of 

fraud,  see  Limitation  of  Actions,  $  100. 
Offenses  involving  fraud,  see  Embezzlement; 

False  Pretenses. 
Parol  or  extrinsic  evidence  to  show  fraud,  see 

Evidence,  i  434. 

By  particular  classes  of  persons,  or  persona  in 

particular  relation*. 
Agent,  see  Principal  and  Agent,  §|  69,  TL 
Sellers  of  goods,  see  Sales,  1*  38,  39. 

In  particular  classes  of  conveyances,  contract; 
tranaactions,  or  proceedinga. 

See  Contracts,  §  94;  Exchange  of  Property, 
§  3. 

Payment  of  forged  or  altered  paper  by  bank, 

see  Banks  and  Banking.  |  147. 
Sales,  see  Sales,  %%  38,  39. 

Particular  remedies. 
•Ground  for  equitable  relief,  see  Equity,  8  11. 

L  DECEPTION  CONSTITUTING 
FRAUD,  AND  LIABILITY 
THEREFOR. 

"Representations  of  value  to  induce  exchange  of 
land,  see  Exchange  of  Property,  $  3. 

f  1.  "Fraud"  defined.— Bretthauer  v.  Foley 
<CaL  App.)  356. 

$  13.  Certain  conduct  held  to  render  one 
guilty  of  fraud  and  deceit  in  view  of  Wilson's 
Rev.  &  Ann.  St.  1903,  §§  743,  834,  835  (Comp. 
Laws  1909,  §S  1052,  1144,  1145).-Garvin  v. 
Harrel  (Okl.)  186. 

n.  ACTIONS. 

(C)  Evidence. 

I  50.  Fraud  will  never  be  presumed.— Brett- 
hauer v.  Foley  (Cal.  App.)  356. 

S  50.  A  court  of  equity  cannot  presume  that 
corporate  officers  were  guilty  of  fraud  as  to  a 
matter  capable  of  explanation.— Niles  v.  United 
States  Ozocerite  Co.  (Utah)  1038. 

HI.  CRIMINAL  RESPONSIBILITY. 

See  Embezzlement;  False  Pretenses. 


FRAUDS,  STATUTE  OF. 

Effect  on  creation  of  constructive  trust,  see 
Trusts,  |  92%. 

HI.  PROMISES  TO  ANSWER  FOR 
DEBT,  DEFAULT  OR  MISCAR- 
RIAGE OF  ANOTHER. 

I  23.  An  agreement  to  pay  the  debt  of  an- 
other held  an  original  promise,  not  within  the 
statute  of  frauds.— Burson  v.  Bogart  (Colo.) 
516. 

§  31.  A  certain  agreement  to  answer  for  debts 
of  another,  held  within  the  statute  of  frauds 
(Rev.  Codes,  §  6009,  subd.  2),  requiring  a  mem- 
orandum thereof  in  writing.— Storer  v.  Heitfeld 
(Idaho)  80. 

V.  AGREEMENTS  NOT  TO  BE  PER- 
FORMED WITHIN  ONE  YEAR. 

|  47.  Under  L.  O.  L.  5  808,  only  a  parol 
agreement  which  by  its  terms  cannot  be  per- 
formed within  a  year  is  void.— Bickel  v.  Wes- 
singer  (Or.)  84. 

|  49.  A  parol  agreement  by  a  purchaser  at  a 
mortgage  foreclosure  sale  to  give  the  mortgagor 
three  years  within  which  to  redeem  held  not  void 
under  L.  O.  L.  |  808.— Bickel  v.  Wessinger 
(Or.)  34. 

VI.  REAL  PROPERTY  AND  ESTATES 

AND  INTERESTS  THEREIN. 

J 56.  A  certain  agreement  held  not  one  ta- 
ring real  estate,  within  the  statute  of  frauds. 
—Burns  v.  Vaught  (Okl.)  906. 

§  56.  An  agreement  between  husband  and 
wife  as  to  the  status  of  land  cannot  be  estab- 
lished by  oral  evidence.— Dobbins  v.  Dexter 
Horton  &  Co.  (Wash.)  1088. 

J60.  Rev.  Codes,  §  5091.  held  to  express 
e  exception  to  rule  requiring  conveyance  of 
interest  in  realty  to  be  in  writing,  and  not  to 
include  claim  to  easement  based  on  expendi- 
tures not  objected  to.— Lewis  v.  Patton  (Mont.) 
745. 

§  63.  A  verbal  assignment  of  a  lease  of  min- 
eral land  held  void  under  Comp.  St.  1910,  § 
3751.— Montana  &  W.  Oil  Co.  v.  Gibson  (Wyo.) 
784.. 

§  71.  An  oral  agreement  by  trustees  of  a  uni- 
versity to  convey  Tots  in  exchange  for  material 
is  unenforceable.— Davis  v.  Judson  (Cal.)  147. 

VH.  SALES  OF  GOODS. 

(B)  Acceptance  of  Part  of  Goods. 

i  90.  A  written  contract  for  the  sale  of  goods 
over  $50  in  value  and  subsequently  orally  modi- 
fied Acid  not  void  under  Rem.  &  Bal.  Code,  i 
5290 :  the  evidence  showing  part  performance. 
— Sedro  Veneer  Co.  v.  Kwapil  (Wash.)  1100. 

VIII.  REQUISITES  AND  SUFFICIENCY 
OF  WRITING. 

|  115.  In  an  action  by  an  attorney  for  dam- 
ages for  breach  of  contract  to  convey  real  es- 
tate, where  defendant  wrote  certain  letters,  but 
failed  to  sign  the  contract,  held  not  a  contract 
in  writing  under  statute  of  frauds  (L.  O.  L.  §§ 
804,  808).-Jackson  v.  Stearns  (Or.)  30. 

IX.  OPERATION  AND  EFFECT  OF 
STATUTE. 

Specific  performance  of  oral  contracts  partly 
Performed,  see  Specific  Performance,  ||  42- 

$  125.  No  cause  of  action  for  the  loss  of  his 
bargain  accrued  to  plaintiff  where  the  contract 
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w«  not  binding  under  the  statute  of  frauds.— 
Casey  v.  Diebl  (Kan.)  1046. 

|  129.  An  oral  contract  to  convey  conld  only 
be  taken  out  of  the  statute  of  frauds  by  part 
performance.— Davis  v.  Judsou  (Cal.)  147. 

§  129.  Payment  of  the  price  under  an  oral 
contract  to  convey  does  not  constitute  part 
performance.— Davis  v.  Judson  (Cal.)  147. 

f  129.  Essentials  of  part  performance  taking 
an  oral  contract  to  convey  out  of  the  statute 
of  frauds  stated.— Davis  v.  Judson  (Cal.)  147. 

8  129.  Requisites  of  possession  taking  an 
oral  contract  to  convey  out  of  the  statute  of 
frauds  stated-— Davis  v.  Judson  (Cal.)  147. 

$  129.  Where  stock  was  delivered  and  ac- 
cepted by  a  purchaser,  who  promised  to  pay 
the  price,  the  transaction  was  taken  out  of  the 
statute  of  frauds.— East  v.  McClung  (Colo.)  517. 

S  129.  Possession  of  land  by  the  purchaser, 
taking  an  oral  contract  to  convey  out  of  the 
statute  of  frauds,  must  be  with  the  vendor's 
consent  or  knowledge.— Blakely  v.  Sumner 
(Wash.)  257. 

|  129.  Permitting  a  purchaser  to  cut  wood 
on  land  is  not  such  an  act  of  possession  as  takes 
a  parol  contract  to  convey  out  of  the  statute  of 
frauds.— Blakely  v.  Sumner  (Wash.)  257. 

4  129.  Acts  of  possession  by  the  purchaser 
held  not  to  take  a  parol  contract  to  convey  out 
of  the  statute  of  frauds.— Blakely  v.  Sumner 
(Wash.)  257. 

|  131.  The  time  of  performance  of  a  written 
contract  within  the  statute  of  frauds  may  be 
enlarged  by  a  subsequent  oral  agreement- 
Kingston  v.  Walters  (N.  M.)  594. 

f  138.  Where,  under  a  contract,  void  by  the 
statute  of  frauds,  services  have  been  performed 
the  party  rendering  the  services  may  abandon 
agreement  and  recover  on  a  quantum  meruit — 
Jackson  v.  Stearns  (Or.)  30. 

|  138.  In  an  action  founded  on  breach  of 
contract  void  by  the  statute  of  frauds,  the  ques- 
tion of  reasonable  compensation  for  services  can- 
not be  considered.— Jackson  v.  Stearns  (Or.)  30. 

*  §  139.  Where  an  oral  agreement  for  the  sale 
of  trees  not  to  be  delivered  within  a  year  was 
voluntarily  performed,  held,  that  the  buyer  was 
not  precluded  from  suing  for  breach  of  the  con- 
tract because  the  agreement  was  not  in  writing 
as  required  by  Civ.  Code,  f  1624,  subd.  1  — 
Colon  v.  Tosetti  (Cal.  App.)  365. 

|  143.  The  rule  that  the  right  to  question 
the  validity  of  a  parol  conveyance  Is  available 
only  to  the  parties  or  their  privies  held  to  ap- 

f>ly  to  mining  claims  and  appurtenant  rights, 
ncludin*  water  rights.— Featherman  v.  Hen- 
nessy  (Mont.)  751. 


X.  PLEADING,  EVIDENCE,  TRIAL, 
AND  REVIEW. 

§  148.  Where  a  contract  sued  on  is  within 
the  statute  of  frauds,  it  need  not  be  pleaded,  as 
it  is  evidence  by  right— Dennison  v.  Barney 

(Colo.)  519. 

|  152.  Where  the  statute  of  frauds  is  relied 
on  as  a  defense,  it  must  be  specially  pleaded. — 
Dennison  v.  Barney  (Colo.)  519. 

4  158.  Evidence  held  insufficient  to  show  that 
the  purchaser  under  an  oral  contract  to  convey 
took  actual  possession  of  the  laud.— Davis  v. 
Judson  (Cal.)  147. 

5  160.  In  an  action  for  money  paid  against 
defendants  as  original  promisors,  under  Rev. 
Codes.  8  6010,  subd.  2,  where  defendants  denied 
liability,  under  section  6009.  subd.  2,  held  error 
not  to  charge  as  to  defendant's  theory  of  the 
case.— Storer  v.  Heitfeld  (Idaho)  80. 
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FRAUDULENT  CONVEYANCES. 

Conveyances  by  corporations  when  insolvent  or 
in  contemplation  of  insolvency,  see  Corpora- 
tions, |  542. 

FREIGHT. 

Carriage  of  goods,  see  Carriers,  If  140-180; 

Shipping,  I  141. 
Carriage  of  live  stock,  see  Carriers,  fi  207- 

228. 

FRIGHT. 

Frightening  animals  on  street,  see  Municipal 
Corporations,  §  705. 

FUMIGATION. 

Order  directing  fumigation  as  proximate  cause 
of  loss  of  insured  property  by  fire,  aee  In- 
surance, §  427. 

FUNDS. 

Public  funds,  see  Municipal  Corporations,  ft 
880-958;  States,  f  140. 

GAMBLING. 

See  Gaming. 

GAMING. 

m.  CRIMINAL  RESPONSIBILITY. 

(A)  Offenses. 

|  63.  Comp.  Laws  1909,  I  2422,  was  intend- 
ed to  suppress  all  gambling  houses,  not  only 
those  then  in  existence,  but  those  whieh  might 
thereafter  be  devised.— James  v.  State  (OkL 
Cr.  App.)  226. 

I  63.  The  words  "or  any  device,"  used  in 
Comp.  Laws  1909,  I  2422,  covers  any  kind  of 
gamblinsr  scheme.— James  v.  State  (Okl.  Cr. 
App.)  226. 

8  66.  "Gaming."  defined.— James  t.  8tate 
(Okl.  Cr.  App.)  226. 

I  71.  "Gaming,"  held  to  include  bets  on 
physical  contests  practiced  for  purpose  of  decid- 
ing such  bets.— James  v.  State  (Okl.  Cr.  App.) 
226. 

f  71.  Comp.  Laws  1909,  I  2422,  provides 
punishment  only  for  those  who  conduct  gam- 
ing establishments,  and  not  for  those  who  gam- 
ble therein.— James  v.  State  (Okl.  Cr.  App.) 
226. 

§  75.  A  person  conducting  a  place  where  the 

fiublic  bet  on  horse  races  held  guilty  of  vio- 
ating  Comp.  Laws  1909,  |  2422.— James  v. 
State  (Okl.  Cr.  App.)  226. 

(B)  Proseontlen  and  Po.likmeat. 

8  88.  An  indictment  for  conducting  a  poker 
game  under  Comp.  Laws  1909,  §  2422,  failing 
to  allege  that  the  persons  who  played  at  the 
game  were  playing  for  a  representative  of  val- 
ue, held  insufficient— Brown  v.  State  (OkL  Cr. 
App.)  219. 

GARNISHMENT. 

See  Attachment 

IX.  OPERATION  AND  EFFECT  OF 
GARNISHMENT,  JUDGMENT, 
OR  PAYMENT. 

I  233.  Where  a  county  paid  a  claim  of  a 
third  person  to  an  officer  who  applied  it  on  a 
judgment  against  the  third  person,  neither  the 
officer  nor  judgment  creditor  held  guilty  of  any 
wrong  to  an  assignee  of  the  third  person.— 
Whipps  v.  Lowney  (Mont)  750. 
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GAS. 

Lease  of  Indian  land,  see  Indiana,  |  16. 

GENERAL  APPEARANCE. 

See  Appearance,  §  9. 

GENERAL  AVERAGE. 

See  Shipping,  §§  196,  201. 

GENERAL  STATUTES. 

Implied  repeal  of  special  statutes  by,  see 
Statutes,  I  162. 

GOOD  FAITH. 

Of  purchaser  of  land,  see  Vendor  and  Purchas- 
er, SS  227-244. 

Of  purchaser  of  mortgaged  property,  see  Chat- 
tel Mortgages,  5  163. 

GOODS. 

See  Property. 

Mortgage,  see  Chattel  Mortgages. 
Sale,  see  Sales. 

GOOD  WILL 

|  6.  A  contract  not  to  engage  in  business 
is  a  personal  contract,  binding  only  the  parties 
to  it.— Gallup  Electric  Light  Co.  y.  Pacific  Im- 
provement Co.  (N.  M.J  848. 

GOVERNMENT. 

See  States. 

Distribution  of  governmental  powers,  see  Con- 
stitutional Law,  |8  60-80. 

GOVERNOR. 

Encroachment  of  judicial  on  executive  power, 
see  Constitutional  Law.  f  73. 

Encroachment  of  legislative  on  executive  pow- 
er, see  Constitutional  Law,  |  58. 

Encroachment  on  legislative  power,  see  Con- 
stitutional Law.  |  77. 

Mandamus  to  acting  governor,  see  Mandamus, 
SS  83,  186. 

Power  of  court  to  review  executive  action,  see 

Constitutional  Law,  |  73. 
Power  to  appoint  attorney  to  enforce  liquor 

laws,  see  Constitutional  Law,  §  70. 

GRADE. 

Change  of  .grade  of  street,  compensation  to 
abutting  owners  under  law  of  eminent  do- 
main, see  Eminent  Domain,  §  93. 

GRANDFATHER  CLAUSE. 

Challenges  to  voters,  see  Elections,  |  223. 
Information  for  defrauding  electors  of  votes, 

see  Elections,  i  328. 
Self-executing    constitutional    provisions,  see 

Constitutional  Law,  |  32. 

GRAND  JURY. 

See  Indictment  and  Information. 

Right   of   taxpayer   to   maintain  prohibition 

against  summoning  and  impaneling  of  grand 

jury,  see  Prohibition,  §  15. 

f  11.  Under  Snyder's  Comp.  Laws  1909.  $ 
3986,  the  court  may  temporarily  excuse  a  grand 
juror,  and,  if  necessity  thereafter  occurs,  may 
have  him  replaced  on  the  panel. — State  v.  Pol- 
lock (Okl.  Cr.  App.)  207. 


I  20.  A  substantial  compliance  with  the  stat- 
ute with  reference  to  the  manner  of  selecting 
and  impaneling  a  grand  jury  is  all  that  is  re- 
quired.—State  v.  Pollock  (Okl.  Cr.  App.)  207. 

I  20.  A  substantial  compliance  with  the 
statute  with  reference  to  empaneling  graud  ju- 
rors is  sufficient.— Wells  v.  State  (Old.  Cr. 
App.)  210. 

i  42.  The  appearance  of  certain  counsel  be- 
fore the  grand  jury  in  proceedings  for  removal 
of  an  officer  for  failure  to  enforce  Enforcing 
Act  (Laws  1907-08,  c.  69)  art.  3,  8  23,  held 
not  to  render  void  the  recommendation  of  the 
grand  jury.— Leedy  v.  Brown  (Okl.)  177. 

GRANTS. 

See  Deeds. 

Of  easements,  see  Easements,  H  12-14. 
Of  mineral  lands,  see  Mines  and  Minerals,  SS 
17-38. 

Of  public  lands,  see  Public  Lands. 

Of  right  to  use  streets  for  purposes,  other 

than  highway,  see  Municipal  Corporations, 

SS  680.  681. 
Of^water^righta^see  Waters  and  Water  Cours- 

GUARANTY. 

See  Indemnity;  Principal  and  Surety. 
Application  of  statute  of  frauds,  see  Frauds, 
Statute  of  SS  23-31. 

I.  REQUISITES  AND  VALIDITY. 

S  4.  Complaint  in  an  action  for  goods  and 
services  furnished  in  conducting  the  funeral  of 
defendant's  deceased  husband,  the  bill  therefor 
having  defendant's  indorsement,  "payment  guar- 
anteed within  30  days,"  held  to  state  a  cause  of 
action.— Butterworth  v.  Bredemeyer  (Wash.) 
253. 

HI.  DISCHARGE  OF  GUARANTOR. 

f  50.  Liability  of  a  guarantor  of  rent  held 
not  terminated  by  Laws  1909,  c.  7,  I  1  (Comp. 
St^l910Ig!  2833).-Hecht  v.  Acme  Coal  Co. 

IV.  REMEDIES  OF  CREDITORS. 

I  77.  An  unconditional  guaranty  of  the  pay- 
ment of  rent  bound  the  guarantor  primarily, 
permitting  the  landlord  to  proceed  directly 
against  him  on  the  tenant's  default— Hecht  v. 
Acme  Coal  Co.  (Wyo.)  786. 

GUARDIAN  AND  WARD. 

Guardianship  of  insane  persons,  see  Insane  Per- 
sons, S  33. 

HABEAS  CORPUS. 

L  NATURE  AND  GROUNDS  OF 
REMEDY. 

I  17.  Person  under  commitment  of  county 
court  held  not  entitled  to  a  writ  of  habeas  cor- 
pus, where  county  court  had  jurisdiction  and 
the  term  of  commitment  has  not  expired. — Ex 
parte  Alexander  (Okl.  Cr.  App.)  993. 

S  80.  A  judgment  of  the  superior  court  of 
one  county  holding  an  information  sufficient 
held  conclusive  on  the  superior  court  of  another 
county  in  habeas  corpus  proceedings.— In  re 
Hughes  (Cal.)  684. 

S  30.  Scope  of  remedy  by  habeas  corpus  stat- 
ed to  review  the  sufficiency  of  an  indictment  or 
information— Ex  parte  Show  (Okl.  Cr.  App.) 
1062. 
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II.  JURISDICTION,  PROCEEDINGS, 
AND  RELIEF. 

S  90.  Where  the  court  issues  a  writ  of  ha- 
beas corpus  and  releases  petitioner  on  his  giving 
security,  it  may  refuse  a  hearing  on  the  officer's 
return  until  petitioner  is  personally  present— 
Ex  parte  Cole  (Kan.)  412. 

{  90.  A  contention  made  in  the  petition  for 
habeas  corpus,  but  not  referred  to  in  the  brief 
■and  oral  argument  held  deemed  to  be  waived. 
-Buck  t.  Dick  (Okl.)  920. 

I  110.  Where  petitioner  for  habeas  corpus  is 
released  on  giving  cash  deposit,  pending  hearing, 
he  is  entitled  to  a  reasonable  time  to  comply 
with  an  order  for  his  appearance  at  the  hearing 
before  forfeiture  of  the  deposit.— Ex  parte  Cole 
<Kan.)  412. 

8  113.  No  appeal  lies  from  a  Judgment  in  a 
proceeding  in  habeas  corpus.— In  re  Hughes 
(Cal.)  684. 

i  114.  Under  Code  Civ.  Proc.  §§  1068,  1074, 
and  Const  art  6,  §  5,  held,  that  the  Supreme 
Court  on  writ  of  review  would  not  review  a  de- 
termination of  the  superior  court  in  proceedings 
in  habeas  corpus.— In  re  Hughes  (Cal.)  684. 

i  114.  Under  Const,  art.  6,  i  5,  and  Pen. 
Code,  |  1474,  held,  that  the  determination  by  a 
superior  court  that  a  petition  for  a  writ  of 
habeas  corpus  was  sufficient,  though  such  deter- 
mination was  erroneous,  is  not  reviewable  on 
certiorari.— In  re  Hughes  (Cal.)  684. 

HARMLESS  ERROR. 

In  civil  actions,  see  Appeal  and  Error,  (8 
1030-1073. 

In  criminal  prosecutions,  see  Criminal  Law, 
18  1163-1172;  Homicide,  81  339,  340. 

HAZARD. 

See  Gaming. 

HEALTH. 

Contagions  and  infectious  diseases  of  animals, 
see  Animals,  8  34. 

U.  REGULATION!  AND  OFFENSES. 

Order  directing  fumigation  as  proximate  cause 
of  loss  of  insured  property  by  fire,  see  Insur- 
ance, |  427. 

HEARING. 

In  probate  proceeding  and  actions  relating  to 

wills  or  probate,  see  Wills  8  326. 
On  demurrer,  see  Pleading,  8  218. 
On  trial  by  court  without  jury,  see  Trial,  88 

370-377. 

HEARSAY  EVIDENCE. 

See  Criminal  Law,  88  419-42L 

HIGHWAYS. 

See  Navigable  Waters,  88  1-9. 
Dedication  of  land  for  highway,  see  Dedica- 
tion. 

Special  or  local  laws  for  establishment  and 
regulation  of  highways,  see  Statutes,  |  97. 

Streets  in  cities,  see  Municipal  Corporations, 
68  648-706. 

L  ESTABLISHMENT,  ALTERATION, 
AND  DISCONTINUANCE. 

Dedication,  see  Dedication. 

(A)  Establishment  by  Prescription,  User, 
OF  Recognition. 

8  8.  A  public  highway  may  be  established 
by  prescription,  without  color  of  title,  by  proof 
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of  travel  over  it  by  the  public  for  the  statutory 
period.— Lockey  v.  City  of  Bozeman  (Mont) 


<B)  Establishment   by   Stntnte  or  Statu- 
tory Proceeding*. 

Condemnation  of  land  for  highways,  tender 
of  compensation,  see  Eminent  Domain,  f  75. 

8  41.  The  viewers  of  land  sought  to  be  taken 
for  a  highway  are  not  required  to  adjudicate 
the  title  to  land  required  for  the  highway.— 
Sacramento  County  v.  Glann  (Cal.  App.)  360. 

8  56.  A  mistake  of  the  viewers  in  finding  as 
to  the  ownership  of  land  for  a  highway  held 
a  mere  irregularity.— Sacramento  County  v. 
Glann  (Cal.  App.)  360. 

8  63.  A  finding  of  the  viewers  and  board  of 
supervisors  preliminary  to  the  acquisition  of 
land  for  a  highway  that  a  certain  person  was 
the  owner  and  entitled  to  the  damages  cannot 
be  collaterally  attacked.— Sacramento  County  v. 
Glann  (CaL  App.)  360. 

(O  Alteration,  Vacation,  or  Abandon- 
ment. 

Streets  In  cities,  see  Municipal  Corporations, 


(D)  Title  to  Pee  and  Rights  of  Abnttln* 
Owner*. 

Interference  with  Irrigation  ditches  on  high- 
way as  trespass,  see  Trespass,  8  11. 

8  89.  An  abutting  owner  may  nse  land  with- 
in a  highway  to  maintain  ditches,  so  long  as  he 
does  not  interfere  with  its  use  as  a  highway. — 
Holm  v.  Montgomery  (Wash.)  1115. 

H.  HIGHWAY  DISTRICTS  AND 
OFFICERS. 

Certainty  of  statute  authorising  issuance  of 
road  district  bonds,  see  Statutes,  8  47. 

Double  taxation  for  good  roads  district,  see 
Taxation,  8  47. 

Local  or  special  laws,  see  Statutes,  8  97. 

Partial  invalidity  of  statute,  see  Statutes,  f  64. 

8  90.  Certain  publication  of  notice  of  an 
election  to  determine  upon  the  establishment 
of  a  good  road  district  held  in  compliance  with 
Rev.  Codes,  I  1052.— Hettinger  v.  Good  Road 
Diat.  No.  1  of  Washington  County  (Idaho)  721. 

8  95.  The  Idaho  Intermountain  Wagon  Road 
Commission  created  by  Laws  1905,  p.  206,  can 
act  officially  only  as  a  commission  or  through 
it  authorized  agents.— Whiteway  v.  State  (Ida- 
ho) 98. 

IH.  CONSTRUCTION,  IMPROVEMENT, 
AND  REPAIR. 

8  113.  Where  a  contract  for  construction  of 
a  road  was  silent  as  to  the  amount  of  excava- 
tion to  be  made  to  comply  with  the  contract, 
held,  that  the  specifications  should  control.— 
Whiteway  v.  State  (Idaho)  9a 

8  113.  Where  a  contract  for  construction  of 
a  road  did  not  specify  yardage  of  material  to 
be  moved,  the  contractor  cannot  recover  for  ex- 
tra- work  because  he  moved  a  greater  yardage 
than  may  have  been  indicated  upon  the  stakes 
set  to  mark  out  the  line  of  the  road. — White- 
way  v.  State  (Idaho)  98. 

*  113.  A  contractor  for  a  road,  whore  a 
change  in  the  course  thereof  was  made  at  his 
request,  held  estopped  from  claiming  payment 
for  extra  work  from  such  change.— Whiteway 
v.  State  (Idaho)  98. 

IT.  TAXES,  ASSESSMENTS,  AND 
WORK  ON  HIGHWAYS. 

Double  taxation  for  good  roads  district,  see 
Taxation,  8  47. 
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I  122.  Rev.  Codes,  M  1056,  1058,  as  amend- 
ed by  Lawg  1900,  p.  172,  relating  to  expendi- 
tures of  road  taxes  held  not  in  conflict.— Het- 
tinger v.  Good  Road  Dist.  No.  1  of  Washing- 
ton County  (Idaho)  721. 

V.  REGULATION  AND  USE  FOB 
TRAVEL. 

<B)  Use  of  Highway  and  Law  of  the  Road. 

Use  of  street  as  highway,  see  Municipal  Corpo- 
rations, 8!  705,  706. 

HIRING. 

Of  premises,  see  Landlord  and  Tenant. 

HOGS. 

Bee  Animals,  §  34. 

HOLIDAYS. 

See  Sunday. 

I  5.  Judicial  proceedings  on  holidays  held 
valid.— Pickering  t.  Justice  of  the  Peace  in  and 
for  Precinct  No.  2,  San  Juan  County  (N.  M.) 
$19. 

HOLOGRAPHIC  WILLS. 

See  Wills,  |  130. 

HOMICIDE. 

Civil  liability  for  causing  death,  see  Death,  If 
9-95. 

Retroactive  operation  of  statute,  see  Statutes, 
I  277. 

V.  EXCUSABLE  OR  JUSTIFIABLE 
HOMICIDE. 

I  -110.  Where  the  evidence  did  not  present 
the  issue  of  self-defense,  accused  cannot  com- 
plain of  an  instruction  on  such  question,  though 
erroneous.— Territory  v.  Ayers  (N.  M.)  604. 

S  110.  A  homicide  committed  in  self-defense, 
or  in  defense  of  habitation,  against  one  who 
manifestly  intends  to  commit  a  felony,  is  jus- 
tifiable homicide.— Mulkey  v.  State  (Okl.  Cr. 

App.)  532. 

!  118.  Right  of  one  assaulted  in  his  own 
home,  without  fault  on  his  part,  to  kill  his  as- 
sailant without  retreating,  stated.— Mulkey  v. 
State  (Okl.  Cr.  App.)  532. 

VI.  INDICTMENT  AND  INFORMATION. 

Conviction  of  offense  included  in  charge,  see 
Indictment  and  Information,  |  189. 

|  141.  In  a  prosecution  for  murder,  an  infor- 
mation that  the  defendant  did  willfully,  feloni- 
ously, and  with  malice  aforethought  assault  a 
certain  person,  being  a  human  being,  with  a 
deadly  weapon,  is  sufficient  without  describing 
what  the  weapon  was.— In  re  Hughes  (Cal.)  684. 

VIL  EVIDENCE. 
(B)  Admissibility  In  General. 

Res  gestae,  see  Criminal  Law,  i  366. 

f  188.  Where  the  defense  was  self-defense 
and  no  quarrel  had  preceded  the  killing  and 
no  words  were  spoken,  evidence  that  decedent 
had  the  reputation  of  being  a  person  who  in- 
sulted women  was  not  admissible.— Birdwell  v. 
United  States  (Okl.  Cr.  App.)  205. 

§  188.  Certain  evidence  held  admissible  where 
the  defense  was  self-defense.— Mulkey  v.  State 
(Okl.  Cr.  App.)  532. 

S  190.  Where  the  issue  of  self-defense  was 
presented,  it  was  error  to  exclude  evidence  of 


threats  made  by  decedent  and  communicated  to 
accused.— Offitt  v.  State  (OkL  Cr.  App.)  554. 

(C)  Dying  Declaration*. 

i  200.  Bill  of  Rights,  |  20,  providing  that 
an  accused  shall  be  confronted  with  the  wit- 
nesses against  him,  refers  to  living  witnesses, 
and  not  to  dying  declarations.— Mulkey  v.  State 
(OkL  Cr.  App.)  532. 

I  208.  A  declaration  held  admissible  as  a  dy- 
ing declaration.— Offitt  v.  State  (Okl.  Cr.  App.) 

|  214.  Scope  stated  of  dying  declarations.— 
Mulkey  v.  State  (OkL  Cr.  AppJ  532. 

(B)  Wetarht  and  Sufficiency. 

§  228.  Statement  as  to  necessary  proof  of 
the  corpus  delicti  in  a  homicide  case.— Byram  v. 
People  (Colo.)  52a 

S  244.  If  the  evidence  upon  the  issue  of  self- 
del  fense  raises  a  reasonable  doubt  as  to  whether 
accused  was  justified  in  acting  in  self-defense, 
accused  should  be  acquitted.— Johnson  v.  State 
(OkL  Cr.  App.)  552. 

VTIL  TRIAL. 

(B)  Questions  for  Jury. 

|  276.  Whether  the  appearances  on  an  at- 
tack upon  one  at  his  home  were  sufficient  to 
convince  a  reasonable  man  that  death  or  great 
bodily  harm  was  intended  held  for  the  jury. — 
Mulkey  v.  State  (Okl.  Cr.  App.)  532. 

X.  APPEAL  AND  ERROR. 

§  325.  Errors  in  instructions  held  not  re- 
viewable, in  view  of  the  exceptions  on  the  trial 
and  the  motion  for  new  trial.— Territory  v. 
Pettine  (N.  M.)  843. 

i  839.  Error  in  excluding  evidence  of  com- 
municated threats  was  cured  where  the  court 
later  allowed  the  evidence  to  W  introduced.— 
Offitt  v.  State  (Okl.  Cr.  App.)  554. 

S  340.  The  giving  of  a  manslaughter  instruc- 
tion in  a  murder  case  held  harmless  error. — 
Offitt  v.  State  (OkL  Cr.'  App.)  554. 

HOSTILE  POSSESSION.  ' 

Of  occupant  of  real  estate  holding  adversely, 
see  Adverse  Possession,  8  63. 

HOSTILE  WITNESS. 

Impeachment  for  interest  or  bias,  see  Witness- 
es, §  372. 

HOTELS. 

Hotel  as  dwelling  house  under  laws  relating 
to  burglary,  see  Burglary,  $  4. 

HOURS  OF  LABOR. 

Application  of  statutory  regulations,  to  mu- 
nicipal officers,  see  Municipal  Corporations,  $ 
124. 

Of  municipal  employes,  see  Municipal  Corpora- 
tions, §  215. 

HOUSEBREAKING. 

See  Burglary. 

HUMANITARIAN  DOCTRINE. 

Injury  avoidable  notwithstanding  contributory 
negligence,  see  Negligence,  %  83;  Street  Rail- 
roads, |  103. 

HUSBAND  AND  WIFE. 

See  Divorce. 

Privileged  communications,  see  Witnesses,  | 

188. 


For  cases  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Indexes  see  same  topic  and  section  (|)  NUMBER . 


Digitized  by 


Google 


Husband  mad  Wife 


113  PACIFIC  REPORTER 


1196 


H.  MARRIAGE  SETTLEMENTS. 

S  31.  Antenuptial  contract  construed  and 
held  on  the  death  of  the  husband  the  widow 
had  no  interest  in  his  lands.— Casey  v.  Casey 
(Kan.)  1047. 

V.  WIFE'S  SEPARATE  ESTATE. 

(A)  Whet  Constitute*. 

I  126.  Property  acquired  through  a  wife's 
separate  earnings  become  her  separate  property. 
—Dobbins  t.  Dexter  Horton  &  Co.  (Wash.) 
1088. 

S  133.  Evidence  held  to  show  an  understand- 
ing whereby  a  wife's  earnings  remained  her 
separate  property.— Dobbins  v.  Dexter  Horton 
&  Co.  (Wash.)  10S8. 

VTL  COMMUNITY  PROPERTY. 

Construction  of  will  relating  to,  see  Wills,  § 
577. 

i  255.  Facts  stated  held  not  to  make  land 
purchased  through  a  wife's  separate  property 
community  property.— Dobbins  v.  Dexter  Hor- 
ton &  Co.  (Wash.)  1088. 

VITI.  SEPARATION  AND  SEPARATE 
MAINTENANCE. 

AHmony^in  actions  for  divorce,  see  Divorce,  §§ 

HYPOTHECATION. 

See  Chattel  Mortgages. 

IDENTIFICATION. 

Of  subject-matter  of  written  instrument,  parol 
or  extrinsic  evidence,  see  Evidence,  §  460. 

'  IDENTITY. 

Of  causes  of  action  or  defenses  as  affecting 
operation  of  former  judgment  as  bar,  see 
Judgment,  §  585. 

Of  issues  or  subject-matter  of  action  as  affect- 
ing conclusiveness  of  judgment,  see  Judg- 
ment, |§  713-732. 

Of  persons  as  affecting  conclusiveness  of  for- 
mer judgment,  see  Judgment,  8  707. 

IDIOTS. 

See  Insane  Persons. 

IMBECILES. 

In  general,  see  Insane  Persons. 

IMMOVABLES. 

Conveyances,  see  Deeds. 
In  general,  see  Property. 
Mortgages,  see  Mortgages. 
Sales,  see  Vendor  and  Purchaser. 

IMMUNITY. 

From  liability  for  loss  of  or  injury  to  goods, 
see  Shipping,  §  141. 

IMPEACHMENT. 

Of  record,  see  Criminal  Law,  $  1112. 

Of  verdict  by  affidavits  and  testimony  of  jurors 

on  motion  for  new  trial.  Bee  Criminal  Law, 

I  957. 

Of  witness,  see  Witnesses,  Sfi-  328-388. 

IMPLIED  AUTHORITY. 

Of  agent,  see  Principal  and  Agent,  f  110. 


IMPLIED  CONTRACTS. 

See  Money  Received. 

IMPLIED  REPEAL. 

Of  statute,  see  Statutes,  8$  159-164. 

IMPLIED  TRUSTS. 

See  Trusts,  IS  72-89,  91-110. 

IMPRISONMENT. 

Arrest  in  criminal  cases,  see  Arrest,  I  7L 
Punishment  for  crime,  see  Criminal  Law,  §§ 
1216,  1217. 

Release  on  habeas  corpus,  see  Habeas  Corpus. 

IMPROVEMENTS. 

Criminal  trespass,  see  Trespass,  |  79. 

Liens,  see  Mechanics'  Liens. 

Of  mines,  as  affecting  validity  of  location,  see 

Mines  and  Minerals,  I  23. 
Permitting  improvements  as  ground  of  estop- 
pel in  pais,  see  Estoppel,  $  re- 
public improvements,  Bee  Drains:  Highways: 
"       '  al  Corporations,  SS  265-583. 

im- 


INADEQUATE  DAMAGES. 

Ground  for  new  trial,  see  New  Trial,  I  75. 

INCAPACITY. 

In  general,  see  Indians;  Insane  Persona. 
To  contract,  see  Deeds,  I  68. 
To  make  will,  see  Wills,  §§  38-55. 

INCOMPETENCY. 

See  Insane  Persons. 

INCONSISTENCY. 

General  repeal  of  inconsistent  acts,  see  Stat- 
utes, S  157. 

Implied  repeal  of  statute  by  inconsistent  stat- 
ute, see  Statutes,  §  159. 

Statements  by  witnesses  inconsistent  with  tes- 
timony as  ground  for  impeachment;  see  Wit- 
nesses, | 


INCORPORATION. 

In  general,  see  Corporations,  I  29. 

Of  ^municipalities,  see  Municipal  Corporations, 

INCREASE. 

Of  bonded   indebtedness  of  corporation,  see 
Corporations,  8  469. 

INCUMBRANCES. 

See  Mechanics'  Liens;  Mortgages. 

INDEBTEDNESS. 

Of  corporations  in  general,  see  Corporations. 
S§  448-472. 

Of  municipal  corporations,  see  Municipal  Cor- 
porations, §  880. 
Of  states,  see  States,  $  140. 

•  INDEMNITY. 

See  Guaranty;  Principal  and  Surety. 
To  sheriff  or  constable,  see  Sheriffs  and  Con- 
stables, §  151. 
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Indictment  and  Inf. 


I  6.  Rule  as  to  construction  of  indemnity  or 
security  contracts  stated.— People  v.  Beach 
(Colo.)  518. 

S  7.  A  contract  construed,  and  held  to  create 
rights  in  favor  of  each  of  two  parties  thereto 
notwithstanding  Civ.  Code,  f  1431— Pettit  v. 
Forsyth  (Gal.  App.)  892. 

INDEPENDENT  CONTRACTORS. 

liability  for  acts  and  omissions,  see  Master 
and  Servant,  gf  318-320;  Municipal  Corpora- 
tions, §  751. 

INDIANS. 

f  16.  An  oil  and  gas  lease  held  an  aliena- 
tion, within  the  inhibition  of  the  Original 
Agreement,  |  7  (Act  March  1,  1901,  c.  675,  31 
Stat.  849),  and,  where  made  of  the  homestead 
of  a  deceased  citizen  by  blood  of  the  Creek 
Nation,  by  her  heir  Before  expiration  of  the 
time  limited,  is  void.— Barnes  v.  Stonebraker 
(Okl.)  903. 

i  16.  An  option  to  purchase  the  homestead 
of  a  deceased  citizen  by  blood  of  the  Creek 
Nation,  given  by  her  heir  within  five  years  of 
the  ratification  of  the  Original  Agreement  (Act 
March  1,  1901,  c.  675,  31  Stat.  848),  held  void, 
under  section  7  (page  849),  of  that  agreement, 
and  under  the  Supplemental  Agreement,  §  16 
(Act  June  30,  1902,  c.  1323,  32  Stat.  503).— 
Barnes  v.  Stonebraker  (Okl.)  903. 

INDICTMENT  AND  INFORMATION. 

See  Grand  Jury. 

Indorsement  of  names  of  witnesses,  see  Crim- 
inal Law,  |  628. 

Review  of  questions  as  dependent  on  prejudicial 
nature  of  error,  see  Criminal  Law,  8  1167. 

For  particular  offense*. 

See  Burglary,  §&-  18-28;  Embezzlement,  §  35; 
False  Pretenses,  I  38;  Gaming,  |  88;  Homi- 
cide, |  141 ;  Perjury,  §  22. 

Violations  of  election  laws,  see  Elections,  { 
828. 

Violations  of  municipal  ordinances,  see  Munici- 
pal Corporations,  §  639. 

IH.  FORMAL  REQUISITES  OF  IN- 
DICTMENT. 

|  17.  "Indictment"  under  Snyder's  Comp. 
Laws  1909,  |  6674.  defined.— Ex  parte  Show 
(Okl.  Cr.  App.)  1062. 

IV.  FILING  AND  FORMAL  REQUI- 
SITES OF  INFORMATION  OR 

COMPLAINT. 

|  35.  "Information"  defined.— Ex  parte  Show 
(Okl.  Cr.  App.)  1062. 

S  39.  One  holding  the  office  of  counsel  to  the 
Governor,  created  under  Prohibition  Law 
(Laws  1907-8,  c.  69,  art.  3,  I  24  [Snyder's 
Comp.  Laws  1909,  §  4204])  held  to  have  the 
same  power  to  sign  and  file  an  information 
charging  violation  of  the  prohibition  law  as  has 
a  county  attorney.— Childs  v.  State  (Okl.  Cr. 
App.)  545. 

I  52.  An  Information  in  a  felony  case  need 
not  be  verified.— Davis  v.  State  (Okl.  Cr.  App.) 
220. 

J:  54.  A  complaint  which  does  not  comply 
th  Const,  art.  5,  §  15,  and  which  does  not 
name  the  state  as  a  party,  held  not  to  charge 
a  crime  under  the  statute.— Stutsman  v.  City 
of  Cheyenne  (Wyo.)  322. 

V.  REQUISITES  AND  SUFFICIENCY 

OF  ACCUSATION. 

89.  The  words  "knowingly"  and  "unlaw- 
"  are  essential  in  charging  a  crime  of 


fufly 


which  knowledge  is  an  essential  element— Stuts- 
man v.  City  of  Cheyenne  (Wyo.)  321. 

§  110.  An  indictment  for  a  felony  in  the 
language  of  the  statute  must  state  facts  neces- 
sary to  constitute  the  offense  with  sufficient  cer- 
tainty.—Simpson  v.  State  (Okl.  Cr.  App.)  549. 

I  119.  Allegations  in  information  as  to  pre- 
liminary hearing,  or  that  defendant  had  beeu 
bound  over,  held  surplusage.— Davis  v.  State 
(Okl.  Cr.  App.)  220. 

VL  JOINDER  OF  PARTIES,  OFFENSES, 
AND  COUNTS.  DUPLICITY, 
AND  ELECTION. 

Election  between  acts  of  accused,  proof  of 
which  is  offered  under  one  count,  see  Crim- 
inal Law,  |  678. 

Verdict  on  indictment  containing  several 
counts,  see  Criminal  Law,  |  878. 

i  125.  A  recital  in  an  indictment  for  mis- 
branding in  violation  of  Comp.  Laws  1897,  § 
68,  held  not  to  charge  a  larceny  Independent  of 
the  statutory  offense,  and  not  objectionable  for 
duplicity.— Territory  v.  Hurt  (N.  M.)  623. 

|  125.  Information  held  bad  for  duplicity  in 
charging  two  separate  offenses.— Grettf  v.  State 
(Okl.  Cr.  App.)  206;  Brown  t.  Same  (Okl. 
Cr.  App.)  im. 

8  125.  Selling  intoxicating  liquor  and  having 
possession  with  intent  to  sell  are  separate  of- 
fenses, and  cannot  be  joined  in  the  same  indict- 
ment.—Shuford  v.  State  (Okl.  Cr.  App.)  211. 

S  125.  Where  indictment  charges  sale  of  liq- 
uors to  two  persons  at  the  same  time,  proof  of 
sale  to  both  or  either  warrants  a  conviction:— 
Shuford  v.  State  (Okl.  Cr.  App.)  211. 

|  125.  An  information  charging  illegal  pos- 
session of  intoxicants  held  not  to  charge  two 
offenses.— Childs  v.  State  (Okl.  Cr.  App.)  545. 

ft  130.  Information  or  indictment  setting  out 
two  separate  offenses,  though  in  separate  counts, 
is  bad  for  duplicity.— Shuford  v.  State  (Okl. 
Cr.  App.)  211. 

i  130.  Separate  sales  of  liquor  to  two  per- 
sons on  different  occasions  cannot  be  included 
in  the  same  information,  though  in  separate 
counts.— Shuford  v.  State  (Okl.  Cr.  App.)  211. 

VTL  MOTION  TO  QUASH  OR  DISMISS, 
AND  DEMURRER. 

|  133.  Certain  defects  in  an  information  held 
to  be  raised  only  by  demurrer.— Childs  v.  State 
(Okl.  Cr.  App.)  545. 

VIII.  AMENDMENT. 

i  161.  An  information  may  be  amended  in 
form  or  substance  where  it  can  be  done  without 
material  injury  to  defendant,  though  trial  may 
have  begun.— Davis  v.  State  (OkL  Cr.  App.) 
220. 

IX.  ISSUES,  PROOF,  AND  VARIANCE. 

In  prosecution  for  obtaining  money  by  false 
pretenses,  see  False  Pretenses,  §  38. 

In  prosecution  for  violations  of  liquor  laws, 
see  Intoxicating  Liquors,  §  223. 

X.  CONVICTION  OF  OFFENSE  IN- 
OLUDED  IN  CHARGE. 

I  189.  An  information  held  sufficient  to  sus- 
tain a  conviction  of  assault  with  a  deadly 
weapon.— State  v.  Crist  (Wash.)  772. 

XL  WAIVER  OF  DEFECTS  AND  OB- 
JECTIONS, AND  AIDER  BY 
VERDICT. 

|  196.  Where  objection  to  an  information  is 
made  for  the  first  time  upon  an  attempt  to  in- 
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troduee  testimony,  the  objection  should  be  over- 
ruled, if  by  any  presumption  the  information 
can  be  maintained— Edwards  v.  State  (Okl.  Cr. 
App.)  214. 

INDORSEMENT. 

Of  names  of  witnesses  on  indictment  or  infor- 
mation, see  Criminal  Law,  §§  628,  1148. 

INDUCEMENT. 

In  contracts,  see  Contracts,  H  68-88. 

INFANTS. 

Adoption,  see  Adoption. 

Care  required  of  master  as  to  infant  servant, 

see  Master  and  Servant,  §  158. 
Competency  as  witnesses,  see  Witnesses,  |  77. 

INFECTIOUS  DISEASES. 

Of  animals,  see  Animals,  {  84. 

INFERIOR  COURTS. 

See  Courts,  I  186. 

INFORMATION. 

Criminal  accusation,  see  Indictment  and  Infor- 
mation. 

For  contempt  of  court,  see  Contempt,  |  64. 

INFORMATION  AND  BELIEF. 

Allegations  of  pleading  on  information  and  be- 
lief, see  Pleading,  f  121. 

INHERITANCE  TAX. 

See  Taxation,  §8  856-895. 

INITIATIVE  AND  REFERENDUM. 

Mode  of  exercise  of  municipal  powers,  see  Mu- 
nicipal Corporations,  8  61. 

Submission  of  bill  to  popular  vote,  see  Stat- 
utes, i  36%. 

INJUNCTION. 

Relief  against  particular  acta  or  proceedings. 
Constructing  street  railroad  without  franchise, 

see  Street  Railroads,  §  57. 
Diversion  of  percolating  water,  see  Waters  and 

Water  Courses,  8  107. 
Diversion  of  water,  see  Waters  and  Water 

Courses,  8  87. 
Drainage  or  discharge  of  surface  waters,  see 

Waters  and  Water  Courses,  8  124. 
Enforcement  of  taxes,  see  Taxation,  88  608- 

611. 

Interference  with  irrigation  ditches,  see  Waters 

and  Water  Courses,  8  177. 
Occupancy  of  public  office,'  see  Officers,  8  82. 
Taking  water  from  reservoir,  see  Waters  and 

Water  Courses,  8  247. 

Review  of  proceedings  for  injunction. 
Decisions  reviewable,  see  Appeal  and  Error, 
8  954. 

Finality  of  decree,  see  Appeal  and  Error,  8  78. 

I.  NATURE  AND  GROUND!  IN  GEN- 
ERAL. 

(B)  Grounds  off  Relief. 

Estoppel  by  permitting  improvements,  see  Es- 
toppel, 8  »3. 

8  12.  An  injunction  against  the  legitimate 
use  of  one's  property  will  not  be  granted  at  the 
suit  of  another  unless  it  clearly  appears  that 
its  use  in  the  given  way  will  necessarily  cause 
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an  irreparable  injury  to  the  party  complaining. 
— Galbreath  v.  Hopkins  (Cal.)  174. 

8  12.  Where  wrongful  acts  may  ripen  into  a 
right,  equity  will  in  proper  cases  give  relief  by 
injunction.— Bonetti  v.  Ruis  (CaL  App.)  118. 

IX  SUBJECTS  OF  PROTECTION  AND 
BELIEF. 

(E)  Public  Officer*  and  Board*  and  Mu- 
nicipalities. 

8  75.  A  county  attorney  may  sue  in  the  name 
of  the  state  to  enjoin  state  officers,  other  than 
the  Governor,  from  misapplying  public  funds. — 
State  v.  Huston  (Okl.)  190. 

8  76.  Injunction  will  lie  at  a  suit  of  the 
state  brought  by  a  county  attorney  to  enjoin 
state  executive  officers,  other  than  the  Govern- 
or, from  removing  their  offices  and  records 
from  the  seat  of  government  and  expending 
state  funds.— State  v.  Huston  (Okl.)  190. 

8  75.  Pleadings  in  a  suit  in  the  district  court 
to  restrain  certain  state  officers  from  removing 
their  offices  and  records  from  the  seat  of  gov- 
ernment and  from  applying  public  funds  to  such 
purpose,  contrary  to  Const,  art.  6.  8  1.  *eW  t° 
raise  a  Question  within  the  jurisdiction  of  the 
court.— State  v.  Huston  (Okl.)  190. 

8  75.  The  district  court  of  Logan  county  has 
jurisdiction  to  enjoin  state  officers,  other  than 
the  Governor,  from  applying  public  funds  con- 
trary to  law  or  at  a  place  unauthorised  by  law. 
— State  v.  Huston  (Okl.)  190. 

8  75.  The  district  court  of  Logan  county  has 
jurisdiction  to  enjoin  state  officers,  other  than 
the  Governor,  from  removing  their  offices  and 

Sublic  records  from  the  seat  of  government.— 
tate  v.  Huston  (Okl.)  190. 

m.  ACTIONS  FOR  INJUNCTIONS. 

Restraining  nuisance,  see  Nuisance,  8  76. 

IV.  PRELIMINARY  AND  INTERLOCU- 
TORY INJUNCTIONS. 

Review  of  decisions,  see  Appeal  and  Error,  | 
964. 

(B)  Continuing,  Modlfrln*-,  Vaeatlna-,  or 
DL>olvlngr- 

8  161.  Dissolution  of  an  injunction,  held  to 
be  discretionary  with  trial  court.— Cunningham 
v.  Ponca  City  (Okl.)  919. 

V.  PERMANENT  INJUNCTION  AND 
OTHER  RELIEF. 

Restraining  collection  of  tax,  see  Taxation,  I 
611. 

8  197.  Counsel  fees  may  not  be  recovered  as 
an  element  of  damages  by  one  who  has  suc- 
cessfully resisted  an  injunction.— Atchison,  T.  A 
S.  F.  Ry.  Co.  v.  Citisena"  Traction  A  Power 
Co.  (N.  M.)  813. 

INJURIES. 

In  general,  see  Damages;  Negligence;  Torts. 

INNKEEPERS. 

Hotel  as  dwelling  house  under  laws  relating 
to  burglary,  see  Burglary,  8  4. 

IN  PAIS. 

Estoppel,  see  Estoppel,  88  62-110. 

INSANE  PERSONS. 

Testamentary  capacity,  see  Wills,  88  38-55. 

m.  GUARDIANSHIP. 

Authority  to  serve  notice  in  proceedings  for  ap- 
pointment of  guardian,  see  Process,  8  SL 


Topics  a  section  (I)  NUMBERS  in  this  Index  *  Dec.  *  Am.  Dig.  Key  No.  Series,  *  Reporter  Indexes  agree 

Digitized  by  Google 


1199 


INDEX-DIGEST 


Insurance 


Computation  of  time  for  service  of  notice  in 
proceedings  for  appointment  of  guardian,  see 
Time,  |  9. 

I  88.  Service  of  notice  of  application  to  ap- 
point a  guardian  for  an  insane  person  held  suf- 
ficient—Donaldson v.  Winningham  (Wash.)  285. 

IX.  ACTIONS. 

Bar  by  former  adjudication,  see  Judgment,  § 
585. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors. 
Of  corporations  in  general,  see  Corporations,  H 
537-557. 

INSTRUCTIONS. 

By  court  to  jury,  see  Criminal  Law,  Si  761, 
762,  782-823,  829-833,  841;  Trial,  |§  236- 
296. 

By  master  to  servant,  see  Master  and  Serv- 
ant, S  153. 

INSTRUMENTS. 

Best  and  secondary  evidence,  see  Evidence,  f| 
175-187. 

Cancellation,  see  Cancellation  of  Instruments. 
Delivery  as  escrow,  see  Escrows. 
Documentary  evidence,  see  Criminal  Law,  i 

430;  Evidence,  H>  344-380. 
Estoppel  by  deeds  and  other  instruments,  see 

Estoppel,  S  22. 
Limitation  of  actions  on  written  contracts,  see 

Limitation  of  Actions,  §  24. 
Parol  or  other  extrinsic  evidence,  see  Evidence, 

SS  397-467. 

Requisites  and  sufficiency  of  writing  to  satisfy 
statute  of  frauds,  see  Frauds,  Statute  of,  8 
115. 

Particular  cla»$e$  of  written  instrument*. 

See  Assignments  for  Benefit  of  Creditors;  Bills 
and  Notes;  Chattel  Mortgages;  Compromise 
and  Settlement;  Indictment  and  Information; 
Insurance;  Mortgages;  Stipulations;  Wills. 

Award  of  arbitrators,  see  Arbitration  and 
Award,  H  67-84. 

Contracts  in  general,  construction  and  opera- 
tion, see  Contracts,  Si  187-232. 

Deeds,  see  Deeds. 

Deeds  or  declarations  of  adoption,  see  Adop- 
tion, |  8. 

INSURANCE. 

m.  INSURANCE  AGENTS  AND 
BROKERS. 

(A)  Agtnoy  for  Inmrer. 

I  82.  Evidence  held  to  show  that  advances  to 
a  life  insurance  agent  were  made  on  an  under- 
standing for  repayment  only  out  of  commissions 
accruing.— Allenberg  v.  Wain w right  (Wash.) 
585. 

S  82.  Evidence  held  to  show  that  it  was  not 
understood  that  a  life  insurance  agent  should 
be  personally  bound  to  repay  advances  which 
were  agreed  to  be  repaid  out  of  commissions  to 
accrue.— Allenberg  v.  Wainwright  (Wash.)  585. 

V.  THE  CONTRACT  IN  GENERAL. 

(B)  Conatrnction  and  Operation. 

|  146.  Fire  insurance  policies,  as  other  con- 
tracts, should  be  reasonably  interpreted  accord- 
ing to  the  apparent  object  and  intention  of  the 

Sirties.— Hocking  v.  British  America  Assur. 
o.  of  Toronto,  Canada  (Wash.)  259. 

S  177.  An  insurer  held  not  estopped  from 
showing  that  an  indorsement  on  the  policy  was 
made  by  mistake,  and  without  intention  to  ex- 
tend the  term  of  insurance.— Evans  v.  Glens 
Falls  Ins.  Co.  (Utah)  1019. 


VL  PREMIUMS,  DUES,  AND  ASSESS- 
MENTS. 

?186.  Life  Insurance  policy  held  not  for- 
ted  for  nonpayment  of  premium,  where  a> 
note  has  been  accepted  for  the  same.— State 
Life  Ins.  Co.  v.  Chowning  (Okl.)  715. 

S  188.  In  an  action  on  a  note,  a  separate 
defense  held  fatally  defective  for  failure  to  al- 
lege that  the  note  sued  on  was  given  for  the 
insurance  policy  referred  to  In  such  defense.— 
Welles  v.  Colorado  Nat.  Life  Assur.  Co.  (Colo.) 
524. 

I  188.  A  separate  defense  to  a  note  held  fa- 
tally defective  for  failure  to  allege  that  the 
note  was  given  for  an  insurance  policy  as  as- 
sumed.—Welles  v.  Colorado  Nat.  Life  Assur. 
Co.  (Colo.)  524. 

VHI.  CANCELLATION,  SURRENDER,. 
ABANDONMENT,  OR  RESCISSION 
OF  POLICY. 

S  229.  A  notice  of  cancellation  of  a  fire- 
policy  held  sufficiently  signed.— American  Glove 
Co.  v.  Pennsylvania  Fire  Ins.  Co.  (Cal.  App.> 
688. 

8  229.  A  notice  by  a  fire  insurer  held  suf- 
ficient as  a  present  exercise  of  a  right  to  can- 
cel the  policy.— American  Glove  Co.  v.  Penn- 
sylvania Fire  Ins.  Co.  (Cal.  App.)  688. 

S  229.  A  mistake  in  a  notice  canceling  a 
fire  policy  in  designating  the  time  of  taking  ef- 
fect held  not  to  invalidate  notice.— American 
Glove  Co.  v.  Pennsylvania  Fire  Ins.  Co.  (Cal. 
App.)  688. 

8  229.  Notice  canceling  a  policy  held  not  re- 
quired to  be  in  any  particular  form.— American 
Glove  Co.  v.  Pennsylvania  Fire  Ins.  Co.  (Cal. 
App.)  688. 

8  232.  No  affirmative  act  held  necessary  to 
cancel  a  fire  policy  beyond  giving  notice. — 
American  Glove  Co.  v.  Pennsylvania  Fire  Ins. 
Co.  (CaL  App.)  688. 

XTX  RISKS  AND  CAUSES  OF  LOSS. 

(B)  Insurance  of  Property  ud  Titles. 

8  421.  A  fire  insurance  policy  held  to  exempt 
the  company  from  liability  for  loss  resulting  in- 
directly from  an  order  of  any  civil  authority, 
as  well  as  where  it  resulted  directly  therefrom. 
—Hocking  v.  British  America  Assur.  Co.  of  To- 
ronto, Canada  (Wash.)  259. 

8  427.  The  order  of  a  board  of  health  In  di- 
recting the  fumigation  of  a  house  for  small  pox 
held  to  be  the  preponderating  or  producing 
cauie  of  a  fire  destroying  the  house.— Hocking 
v.  British  America  Assur.  Co.  of  Toronto,  Can- 
ada (Wash.)  259. 

S  427.  The  proximate  cause  of  a  fire  is  the 
efficient  cause  which  puts  the  other  causes  into 
motion.— British  America  Assur.  Co.  of  Toron- 
to, Canada  (Wash.)  259. 

XVHL  ACTIONS  ON  POLICIES. 

8  646.  Plaintiff  in  an  action  on  a  fire  in- 
surance policy  held  not  to  have  sustained  the 
burden  of  proof.— Evans  v.  Glens  Falls  Ins.  Co. 
(Utah)  1019. 

8  665.  Evidence  in  an  action  on  a  policy  of 
fire  insurance  held  insufficient  to  support  find- 
ings favorable  to  plaintiff.— Evans  v.  Glens  Falls 
Ins.  Co.  (Utah)  1019. 

XX.  MUTUAL  BENEFIT  INSURANCE. 

(E)  Beneficiaries  and  Benefits. 

8  783.  A  wife  under  an  agreement  with  her 
husband  held  to  have  acquired  a  vested  interest 
in  his  certificate  of  mutual  benefit  insurance.— 
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Savage  v.  Modern  Woodmen  of  America  (Kan.) 
802. 

|  783.  The  beneficiary  of  a  mutual  benefit 
certificate  held  to  acquire  a  vested  interest  which 
cannot  be  displaced.— Savage  v.  Modern  Wood- 
men of  America  (Kan.)  802. 

INTENT. 

Affecting  construction  of  statutes,  see  Statutes, 

INTEREST. 

See  Usury. 

Element  of  damages  in  general,  see  Damages, 
S  67. 

Tender,  see  Tender,  |  12. 

On  particular  classet  of  UabUitiea. 
Price  of  goods  sold,  see  Sales,  |  187. 

Pecuniary  interest  in  particular  subject-matter. 
Disqualification  of  witnesses,  see  Witnesses, 

Ground  of  impeachment  of  witness,  see  Wit- 
nesses, |  372. 

Of  agent  in  transactions  affecting  principal, 
see  Principal  and  Agent,  |  69. 

Of  corporate  officer  or  agent  in  transactions 
affecting  corporation,  see  Corporations,  S  313. 

Of  trustee  in  transactions  affecting  trust  es- 
tate, see  Trusts,  |  231. 

I.  RIGHTS  AND  T.TABTT.TTDB1  III 
GENERAL. 

S  12.  One  who  misappropriates  funds  is  lia- 
ble for  interest— Brown  v.  First  Nat  Bank 
(Colo.)  483. 

INTERIOR  DEPARTMENT. 

See  Public  Lands,  |  106. 

INTERLOCUTORY  DECISIONS. 

Presumptions  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  J  920. 
Record  for  purpose  of  review,  see  Appeal  and 

Error,  S  520. 
Review,  see  Appeal  and  Error,  |  1043. 

INTERLOCUTORY  INJUNCTION. 

See  Injunction,  S  161. 

INTERNAL  REVENUE. 

Internal  revenue  liquor  license  as  evidence  of 
intent  to  sell,  see  Intoxicating  Liquors,  i 
236. 

INTERPRETATION. 

Of  contracts,  inatrumenta,  or  judicial  acta,  or 
proceeding*. 

See  Indemnity,  ||  6,  7;  Mortgages,  §  139;  Stat- 
utes, 8$  181-277;  Stipulations,  5  14;  Wills, 
S§  448-579. 

Bills  and  notes,  see  Bills  and  Notes,  %  129. 
Constitutional    provisions,   see  Constitutional 

Law,  §|  20-47. 
Contracts  in  general,  see  Contracts,  gf  187- 

232. 

Contracts  of  insurance,  see  Insurance,  IS  146- 
177. 

Employment  of  attorney,  see  Attorney  and 

Client,  S  144. 
Deeds,  see  Deeds,  §§  108-177. 
Findings  of  court,  see  Trial  I  404. 
Instructions,  see  Criminal  Law,  §§  822,  823; 

Trial,  §§  295,  296. 
Leases,  see  Landlord  and  Tenant  §  49. 
Marriage  settlements,  see  Husband  and  Wife, 

S  31. 


Parol  or  extrinsic  evidence  to  aid  Interpreta- 
tion of  written  instruments,  see  Evidence,  ft 
460-482. 

Pleadings,  see  Pleading,  I  34. 

Verdict  or  findings,  see  Trial,  |  365. 

Warranties,  see  Sales,  |  297. 

INTERROGATORIES. 

To  jury,  see  Trial,  ||  349-365. 

INTERSTATE  COMMERCE. 

Power  to  regulate,  see  Commerce. 
Regulation  of  transportation  by  carriers  In 
general,  see  Carriers,  |  26. 

INTESTACY. 

Construction  of  will  against  intestacy,  see 
Wills,  |  448. 

INTOXICATING  LIQUORS. 

Power  to  appoint  attorney  to  enforce  liquor 
laws,  see  Constitutional  Law,  |  76. 

I.  POWER  TO  CONTROL  TRAFFIC 

i  10.   Laws  1901.  c.  232,  |  7.  is  a  special 

firovision  for  the  enforcement  of  the  prohibitory 
aw  and  prescribes  a  maximum  and  minimum 
penalty  which  may  be  provided  by  ordinance  in 
cities  of  the  first  second,  and  third  classes  for 
violation  thereof.— City  of  Minneola  v.  Naylor 
(Kan.)  309. 

|  11.  Under  Gen.  St  1909,  |  1579.  provid- 
ing for  government  of  cities  of  the  third  class, 
where  an  offense  prohibited  by  ordinance  is  de- 
nounced by  statute  as  a  misdemeanor,  the  pen- 
alty under  the  ordinance  may  be  greater  or  less 
than  the  penalty  under  the  state  law.— City  of 
Minneola  v.  Naylor  (Kan.)  309. 


n.  CONSTITUTIONALITY  OF  ACTS 
AND  ORDINANCES. 

Interstate  commerce  regulations,  see  Com- 
merce, S  33. 

Partial  invalidity  of  statute,  see  Statutes,  f  64. 

Power  of  court  to  review  legislative  action,  see 
Constitutional  Law,  f  70. 

Subject  and  titles  of  act  see  Statutes,  H  109, 
114. 

I  13.  Laws  1909,  c.  164,  H  1,  2,  making  it 
unlawful  to  sell  intoxicating  liquors  for  any 
purpose,  is  not  a  violation  of  the  constitutional 
amendment  prohibiting  manufacture  and  sale 
of  liquors  except  for  certain  purposes. — State 
v.  Weiss  (Kan.)  388. 

HI.  LOCAL  OPTION. 

{  30.  Local  Option  Act  March  25,  1907 
(Laws  1907,  c.  198)  %  2,  when  construed  with 
the  rest  of  the  act,  providing  for  a  petition 
signed  by  40  per  cent  of  the  number  of  voters 
at  the  last  general  election,  held  not  to  prevent 
the  submission  of  the  question  in  new  district 
in  which  has  been  held  no  general  election. — 
Adamic  v.  People  (Colo.)  648. 

S  31.  A  vote  upon  local  option  by  a  small 
political  subdivision  held  to  be  no  bar  under 
Rev.  St.  1908,  f  4102,  to  a  vote  upon  the  same 
subject  by  a  greater  one  containing  the  former. 
—People  v.  Newell  (Colo.)  643. 

§  32.  A  petition  for  a  local  option  election 
under  Rev.  St.  1908,  |  4096,  held  to  presump- 
tively contain  the  correct  addresses  of  the  sign- 
ers.—People  v.  Newell  (Colo.)  643. 

S  32.  Post  office  address  and  residence  ad- 
dress, as  used  in  Rev.  St  1908,  f  4096.  defined 
and  contrasted.— People  v.  Newell  (Colo.)  643. 
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I  32.  The  requirement  of  Rev.  St.  1908,  8 
4096,  that  a  petition  for  a  local  option  elec- 
tion shall  contain  the  residence  address  of  the 
signing  voters,  is  jurisdictional.— People  v.  New- 
ell (Colo.)  643. 

8  32.  The  whole  petition  as  well  as  the  pur- 
pose of  the  act  should  be  considered  in  deter- 
mining the  sufficiency  of  residence  addresses  in 
a  local  option  petition  under  Rev.  St.  1908,  § 
4096.— People  v.  Newell  (Colo.)  643. 

8  32.   Under  the  direct  provisions  of  Rev.  St. 

1908,  5  4096,  a  verified  petition  for  a  local  op- 
tion election  is  prima  facie  evidence  that  the 
signatures  and  statements  of  residence  are  true, 
and  is  conclusive  in  the  absence  of  rebutting 
evidence. — People  v.  Newell  (Colo.)  643. 

|  32.  Under  Rev.  St  1908.  §  4096,  which 
requires  that  the  date  of  signing  the  petition 
for  a  local  option  election  and  the  residence 
address  of  the  signer  shall  be  written  opposite 
his  name,  the  use  of  ditto  marks  is  permissible. 
—People  v.  Newell  (Colo.)  643. 

§  32.  Affidavit  attached  to  a  petition  for  lo- 
cal option  election  held  sufficient  under  the  lo- 
cal option  act  of  March  25,  1907  (Laws  1907, 
c.  198).— Adamic  v.  People  (Colo.)  648. 

§  32.  A  petition  under  the  local  option  act 
of  March  25,  1907  (Laws  1907,  c.  198),  ad- 
dressed to  the  clerk  calling  for  a  submission  of 
that  question,  is  not  defective  merely  because 
addressed  to  "G.  P.  N.,  Clerk,"  etc.,  and  not 
to  him  as  "Clerk,"  etc.— Adamic  v.  People 
(Colo.)  648. 

8  32.  A  street  address  in  a  petition  for  a 
local  option  election  is  a  compliance  with  the 
local  option  act  of  March  25.  1907  (Laws  1907. 
c.  198).  requiring  that  such  petitions  contain 
the  residence  address  of  each  signer. — Adamic 
v.  People  (Colo.)  648. 

I  32.  Under  the  local  option  act  of  March 
25.  1907  (Laws  1907,  c.  198),  requiring  the  date 
of  signing  a  petition  for  a  local  option  election 
and  the  residence  address  of  the  signer  to  be 
written  opposite  his  name,  use  of  ditto  marks 
is  permissible.— Adamic  v.  People  (Colo.)  648. 

IV.  LICENSES  AMD  TAXES. 

Expiration  of  license  as  affecting  liability  for 
rent  of  building  for  saloon  purposes,  see 
Landlord  and  Tenant.  8  199%. 

Expiration  of  license  as  affecting  liability  of 
guarantor  of  rent  of  building  for  saloon  pur- 
poses, see  Guaranty,  §  50. 

VI.  OFFENSES. 

8  132.  A  sale  of  intoxicating  liquor  held 
a  misdemeanor  under  Rem.  &  Bal.  Code,  § 
6263.  and  Laws  1909,  c.  249.  88  14  and  421. 
despite  the  repeal  of  2  Bellinger's  Ann.  Codes 
&  St.  8  7312  (Pierce's  Code,  8  5710)  by  Laws 

1909,  c.  249,  8  52.-State  v.  Ray  (Wash.)  634. 

VHI.  CRIMINAL  PROSECUTIONS. 

Authority  to  file  information,  see  Indictment 

and  Information,  8  39. 
Documentary*  evidence,  see  Criminal  Law,  8 

430. 

Duplicity  in  indictment,  see  Indictment  and 
Information,  8  125. 

Joinder  of  counts,  see  Indictment  and  Informa- 
tion, 8  130. 

8  211.  An  information  in  a  prosecution  for 
having  in  possession  intoxicants  with  intent  to 
sell  held  insufficient.— Buffo  v.  State  (Okl.  Cr. 
App.)  233. 

8  222.  In  a  prosecution  for  unlawfully  con- 
reying  prohibited  liquors  from  one  place  to  an- 


other in  the  state,  it  Is  not  necessary  to  allege 
and  prove  that  such  liquors  were  not  lawfully 
purchased  by  accused.— Jacobs  v.  State  (OkL 
Cr.  App.)  211. 

8  223.  An  instruction  that  a  person  charged 
with  the  sale  of  whisky  is  guilty,  when  the 
proof  shows  a  sale  of  alcohol,  is  erroneous.— 
Yoather  v.  State  (Okl.  Cr.  App.)  234. 

8  223.  Where  indictment  charges  giving 
away  of  specified  kind  of  liquor,  the  sale  must 
be  proved  as  alleged.— Yoather  v.  State  (Okl. 
Cr.  App.)  234. 

8  223.  On  charge  of  having  whisky  in  pos- 
session for  unlawful  sale,  the  proof  should  con- 
form to  the  charge.— Lowry  v.  State  (Okl.  Cr. 
App.)  992. 

8  224.  In  a  prosecution  for  illegally  selling 
intoxicants,  the  state  must  prove  that  bitters 
sold  were  intoxicating.— Crawford  v.  State  (Okl. 
Cr.  App.)  200. 

8  229.  In  a  prosecution  for  having  liquor  in 
possession  with  intent  to  sell,  that  quantities 
received  by  accused  were  greater  than  he  could 
be  reasonably  supposed  to  consume  held  a  cir- 
cumstance to  show  intent.— Billingsley  v.  State 
(Okl.  Cr.  App.)  241. 

8  233.  In  a  prosecution  for  having  in  pos- 
session intoxicants  with  intent  to  sell  them,  cer- 
tain evidence  held  admissible  to  show  the  in- 
tent.—Childs  v.  State  (OkL  Cr.  App.)  545. 

8  233.  In  a  prosecution  for  having  in  posses- 
sion intoxicants,  with  the  intent  of  selling  them, 
certain  evidence  held  inadmissible. — Johnson  v. 
State  (Okl.  Cr.  App.)  997. 

8  235.  In  a  prosecution  for  having  unlawful 
possession  of  intoxicants,  certain  evidence  held 
inadmissible.— Childs  v.  State  (OkL  Cr.  App.) 
545. 

8  236.  Evidence  held  insufficient  to  sustain 
conviction  of  having  whisky  in  possession  with 
intent  to  sell.— Rice  v.  State  (Okl.  Cr.  App.) 
203. 

8  236.  Evidence  held  to  support  a  conviction 
for  maintaining  a  place  where  prohibited  in- 
toxicants were  kept  for  sale.— Edwards  v.  State 
(Okl.  Cr.  App.)  214. 

8  236.  A  certified  copy  of  record  of  collector 
of  internal  revenue  showing  payment  of  United 
States  tax  held  to  be  prima  facie  proof  of  in- 
tent to  sell.— Billingsley  v.  State  (Okl.  Cr. 
App.)  241. 

8  236.  In  a  prosecution  for  having  liquor  in 
possession  with  intent  to  sell,  the  quantity  is 
a  circumstance  to  be  considered  in  determining 
the  intent.— Billingsley  v.  State  (Okl.  Cr.  App.) 

8  236.  Evidence  held  insufficient  to  sustain 
prosecution  of  having  whisky  in  possession  un- 
lawfully.—Lowry  v.  State  (Okl.  Cr.  App.)  992. 

INTOXICATION. 

Opinion  evidence,  see  Criminal  Law,  9  457. 

INTRUDERS. 

On  land,  see  Trespass. 

IRRIGATION. 

See  Waters  and  Water  Courses.  88  230-261. 
Municipal  regulations  as  to  irrigating  ditches, 
see  Municipal  Corporations,  8  661. 

ISSUES. 

Applicability   of   instructions   to   issues,  see 
Criminal  Law,  8  814. 
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Identity  of  issues  as  affecting  conclusiveness  of 
judgment,  see  Judgment,  IS  713-732. 

In  civil  actions,  see  Pleading,  |§  387-398. 

Judgment  on  trial  of  issues,  see  Judgment,  88 
198-238. 

Presented  for  review  on  appeal,  see  Appeal 

and  Error,  |  171. 
Special  issues  for  jury  on  trial  by  court,  see 

Trial,  §8  370-374. 

JEOPARDY. 

Former  jeopardy  as  bar  to  prosecution,  see 
Criminal  Law,  §§  294-296. 

JOINDER. 

Of  counts  in  indictment  or  information,  see 

Indictment  and  Information,  5  130. 
Of  defenses,  see  Action,  8  12;  Pleading,  |  94. 

JOINT  ADVENTURES. 

See  Partnership. 

Limitation  of  action  on  written  instrument, 
see  Limitation  of  Actions,  |  24. 

8  4.  A  contract  whereby  several  persona  unite 
In  the  purchase  and  sale  of  stock  construed  and 
held  to  give  the  managers  the  option  to  sell 
the  stock  of  a  defaulting  member,  or  to  carry 
it  and  hold  him  liable  to  pay  the  amount  re- 
quired.-McMiIlan  v.  Whitley  (Utah)  1026. 

8  4.  An  arrangement  held  to  create  the  re- 
lation of  stockbrokers  purchasing  stock  on  the 
order  of  a  customer,  and  on  a  broker's  margin. 
—McMillan  v.  Whitley  (Utah)  1026. 

JOINT  LIABILITIES. 

Judgment  against  one  or  more  parties,  see 
Judgment,  |  238. 

JOINT  OWNERS. 

Community  property,  see  Husband  and  Wife,  8 
255. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JOURNALS. 

Legislative  journals  as  evidence,  see  Statutes, 

8  285. 

JUDGES. 

See  Courts;  Justices  of  the  Peace. 
Examination  of  witnesses,   see  Witnesses,  8 
246. 

Judicial  powers  and  functions  in  general,  and 
delegation  thereof,  see  Constitutional  Law,  88 
67-74. 

Mandamus  to  judge,  see  Mandamus,  88  31-51. 
Prohibiting  acts  of  judges,  see  Prohibition,  8  5. 
Remarks  and  conduct  on  trial,  see  Trial,  8  29. 

I.  APPOINTMENT.  QUALIFICATION, 
AND  TENURE. 

Of  justices  of  the  peace,  see  Justices  of  the 
Peace,  6  3. 

II.  SPECIAL  OR  SUBSTITUTE 
JUDGES. 

8  16.  Prior  to  Snyder's  Comp.  Laws  1909,  c. 
24.  art.  6  a  special  judge  elected  by  members 
of  the  bar  was  not  a  judge  either  de  jure  or  de 
facto.- Williams  v.  State  (Okl.  Cr.  App.)  1060. 

IH.  RIGHTS.  POWERS.  DUTIES,  AND 
LIABILITIES. 

8  23.  A  judge  has  no  duty  to  perform  with 
reference  to  a  case  filed  in  the  court  until  a 


.  or  some  one  interested  therein,  invokes 
lis  judgment  in   some   legal   manner.— Utah 
Ass'n  of  Credit  Men  v.  Bowman  (Utah)  63. 

IT.  DISQUALIFICATION  TO  ACT. 

8  49.  Certain  facts  held  not  to  show  preju- 
dice of  a  judge  so  as  to  disqualify  him  from 
presiding  at  the  trial.— O'Brien  v.  Clark  (Okl. 
Cr.  App.)  543. 

8  49  The  opinion  of  the  judge  as  to  guilt  or 
innocence  of  defendant  does  not  disqualify  him. 
—Ingles  v.  McMillan  (Okl.  Cr.  App.)  998. 

8  51.  Defendant  desiring  change  of  judge  on 
ground  of  prejudice  should  exercise  due  dili- 
gence.—Ingles  v.  McMillan  (Okl.  Cr.  App.)  998. 

JUDGMENT. 

Appointment  of   receiver   to   enforce  money 

judgment,  see  Receivers,  8  24. 
Decisions  of  courts  in  general,  see  Courts,  88 

90-97. 

Disobedience  to,  as  contempt  of  court,  see  Con- 
tempt, 8  23. 

Effect  of  appearance  after  judgment,  see  Ap- 
pearance, 8  26 

On  pleadings,  see  Pleading,  88  345-367. 

Orders  on  motion,  see  Motions,  8  62. 

Termination  of  authority  of  receiver  by  judg- 
ment id  favor  of  defendant,  see  Receivers, 
8  60. 

In  actions  by  or  against  particular  classes  of 

persons. 
See  Corporations,  |  522. 
State,  see  States,  8  212. 

In  particular  civil  actions  or  proceeding*. 

See  Replevin,  8  107. 

Decisions  of  land  officers,  see  Public  Lands,  § 
106. 

To  foreclose  mortgage,  see  Mortgages,  88  489- 

497. 

To  restrain  collection  of  tax,  see  Taxation,  8 
611. 

To  restrain  nuisance,  see  Nuisance,  f  75. 

In  criminal  prosecutions. 
See  Criminal  Law,  |  982. 

Review. 

See  Appeal  and  Error;  Certiorari;  Criminal 
Law,  §8  1004-1186;  Justices  of  the  Peace,  Si 
171-194. 

Decision  in  appellate  court  directing  judgment 
in  lower  court,' see  Appeal  and  Error,  8  1176. 

Finality  for  puroose  of  review,  see  Appeal  and 
Error,  88  76-78. 

Judgment  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  88  1133-1219;  Criminal  Law, 
88  1182-1186. 

L  NATURE  AND  ESSENTIALS  IN 
GENERAL. 

8  9.  At  common  law  the  fact  that  a  jndge 
had  a  personal  interest  in  the  result  did  not 
make  the  judgment  void;  it  being  otherwise  as 
to  tribunals  for  whose  determinations  no  review 
was  provided.— United  Real  Estate  ft  Trust 
Co.  v.  Barnes  (Cal.)  167. 

8  9.  Where  statutes  expressly  forbid  persons 
performing  judicial  functions  from  acting  where 
they  are  interested,  such  interest,  if  subsequent- 
ly shown,  renders  the  decision  void. — United 
Real  Estate  ft  Trust  Co.  v.  Barnes  (Cal.)  167. 

TV.  BT  DEFAULT. 

Act  requiring  entry  of  judgment  by  clerk  as 
imposing  judicial  functions,  see  Constitution- 
al Law,  8  80. 

Laws  relating  to  as  denying  dne  process  of 
law,  see  Constitutional  Law,  8  313. 
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Laws  relating  to  as  denying  the  equal  protec- 
tion of  lawB,  see  Constitutional  Law,  8  249. 

Original  jurisdiction  of  appellate  court  to  com- 
pel entry,  see  Courts,  §  207. 

(A)  Requisite*  and  Validity. 

|  108.  The  clerk  of  a  state  court  held  au- 
thorixed  under  Rev.  Codes,.  »  4140,  4300,  to 
enter  a  default  judcmtot.— Morbeck  v.  Brad- 
ford-Kennedy Co.  (Idaho)  89* 

8  106.  A  default  judgment  held  premature 
and  a  nullity.— State  v.  District  Court  of  Sec- 
ond Judiciary  Dist,  Silver  Bow  County  (Mont.) 
472. 

8  106.  Defendants  having  failed  to  plead 
within  the  statutory  time,  judgment  was  prop- 
erly rendered.— Leusch  v.  Nickel  (N.  M.)  595. 

8  112.  "Default"  defined.— Utah  Ass'n  of 
Credit  Men  v.  Bowman  (Utah)  63. 

8  126.  Where  plaintiff  was  entitled  to  de- 
fault judgment,  held,  judgment  for  him  was 
not  erroneous  because  of  his  imperfect  attempt 
to  make  proof.— School  District  No.  2,  Fre- 
mont County,  v.  Shuck  (Colo.J  511. 

(B)  Opening  or  Setting  Aalde  Default. 

8  143.  The  trial  court  held  to  have  acted 
within  its  discretion  in  denying  an  application 
for  vacation  of  a  default  judgment. — Morbeck 
v.  Bradford-Kennedy  Co.  (Idaho)  89. 

8  143.  Refusal  to  set  aside  default  judgment 
on  showing  of  excusable  neglect  of  attorney  held 
not  an  abuse  of  discretion.— Vadnais  v.  East 
Itartte  Extension  Copper  Mining  Co.  (Mont.) 

8  143.  Under  Rem.  &  Bal.  Code,  8  303,  held 
within  the  discretion  of  the  court  to  set  aside 
a  default  judgment  obtained  under  defendant's 
mistaken  belief  that  he  had  employed  counsel. 
-Kain  v.  Sylvester  (Wash.)  573. 

8  145.  Under  Rev.  Codes.  8  6589,  showing  of 
defense  on  the  merits  either  by  affidavit  or  an- 
swer, held  necessary  to  set  fiside  a  default— 
Vadnais  v.  East  Butte  Extension  Copper  Min- 
ing Co.  (Mont.)  747. 

8  149.  Where  application  was  made  under 
Code  Civ.  Proc.  8  83  (Gen.  St.  1909.  8  5676)  to 
set  aside  decree  quieting  title,  evidence  held  to 
sustain  finding  that  deed  to  one  claiming  to 
have  purchased  in  reliance  on  decree  was  not 
delivered  before  filing  of  application.— Hill  v. 
Miller  (Kan.)  1043. 

8  102.  Where  amended  proof  of  publication 
showed  notice  of  pendency  of  action  published 
for  required  time,  vacation  of  judgment  by  de- 
fault on  constructive  service  should  have  been 
set  aside.— Morris  v.  Hardie  (Kan.)  308. 

8  109.  An  order  granting  a  motion  to  open 
a  default  judgment  held  not  to  make  the  pay- 
ment of  costs  a  condition  precedent  to  the  tak- 
ing effect  of  the  order.— State  v.  District  Court 
of  Second  Judicial  Dist.,  Silver  Bow  County 
(Mont.)  472. 

V.  OH  MOTION  OB  SUMMARY  PRO- 
CEEDING. 

Recommendatory  judgment  against  state,  see 
States,  8  212. 

VI.  ON  TRIAL  OF  ISSUES. 

(A)  Rendition,  Form,  and  Requisite!  la 
General. 

Presumptions  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  8  034. 
Review  of  objections,  see  Appeal  and  Error,  8 

1073. 

8  198.  A  judgment  based  both  upon  the  ver- 
dict and  upon  findings  of  fact  and  conclusions 


of  law  is  not  invalidated,  where  the  findings 
are  in  accordance  with  the  verdict.— Jenkins  v. 
Commercial  Nat  Bank  of  St  Anthony  (Idaho) 
463. 

(B)  Parties. 

8  238.  Under  Civ.  Code,  8  223,  held,  that  it 
was  not  error  to  dismiss  as  to  two  defendants 
and  proceed  against  the  third. — East  v.  Mc- 
Clung  (Colo.)  517. 

8  238.  That  one  of  several  makers  of  a  note 
sued  on  was  not  served  held  not  to  prevent 
judgment  against  those  served.— Leusch  v.  Nic- 
kel (N.  M.)  595. 

(C)  Conformltr  to  Process, Pleading*, 
Proofs,  and  Verdict  or  Finding*. 

Conformity  of  findings  by  court  to  pleadings, 
issues,  and  proofs,  see  Trial,  §  396. 

(D)  Arrest  of  Judgment. 

Review  of  proceedings,  see  Appeal  and  Error, 
8  706. 

VII.  ENTRY,   RECORD,   AND  DOCK- 
ETING. 

Judgment   on   award,    gee   Arbitration  and 

Award,  8  84. 
Mandamus  to  compel  entry  of  judgment  see 

Judgment,  8  51. 

VHI.  AMENDMENT,  CORRECTION, 
AND  REVIEW  IN  SAME  COURT. 

Modification  in  appellate  court  see  Appeal  and 
Error,  8  1151. 

8  299.  Statement  as  to  jurisdiction  of  a 
court  to  amend  its  judgment  as  to  matter  of 
substance  after  the  term  at  which  it  was  ren- 
dered.—Zelig  v.  Blue  Point  Oyster  Co.  (Or.)  852. 

IX.  OPENING  OR  VACATING. 

Review  of  proceedings,  see  Appeal  and  Error, 
8  113. 

8  386.  A  district  court  cannot  vacate  a  judg- 
ment which  is  voidable  only  after  one  year  from 
rendition.-Weaver  v.  Weaver  (N.  M.)  599. 

X.  EQUITABLE  RELIEF. 

(A)  lfatnre  of  Remedy  and  Ground*. 

8  435.  Statement  what  is  and  what  is  not 
surprise,  for  which,  under  Code  Civ.  Proc.  8 
473.  relief  from  a  judgment'  may  be  given  one. 
—Porter  v.  Anderson  (Cal.  App.)  345. 

XL  COLLATERAL  ATTACK. 

On  judgment  or  decree  in  action  to  foreclose 
mortgage,  see  Mortgages,  8  497. 

(B)  Grounds. 

8  487.  A  judgment  based  on  a  complaint 
which  does  not  State  facts  sufficient  to  consti- 
tute a  cause  of  action  is  not  for  that  reason 
a  judgment  in  excess  of  jurisdiction  or  void, 
and  as  such  open  to  collateral  attack.— In  re 
Hughes  (Cal.)  684. 

8  489.  The  only  fraud  that  can  be  relied  on 
to  avoid  a  judgment  on  collateral  attack  is 
that  which  affects  the  jurisdiction.— Weedman 
v.  Fowler  (Kan.)  390. 

8  501.  A  judgment  of  a  conrt  having  juris- 
diction is  immune  from  collateral  attack,  how- 
ever erroneous  as  a  matter  of  law.— Title  Guar- 
antee &  Abstract  Co.  v.  Nasburg  (Or.)  2. 

(C)  Proceeding:*. 

8  518.  Nature  of  proceedings  under  a  writ 
of  review  stated.— Title  Guarantee  &  Abstract 
Co.  v.  Nasburg  (Or.)  2. 
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Zm.  MERGER  AND  BAR  OF  CAUSES 
OF  ACTION  AND  DEFENSES. 

(A)  Jndgmenti  Operative  aa  Bar. 

8  574.  In  unlawful  detainer,  refusal  of  court- 
to  allow  supplemental  answer  as  to  proceedings 
in  another  action  to  be  filed  held  not  error 
when  it  failed  to  state  a  plea  in  bar.— West- 
moreland Co.  v.  Howell  (Wash.)  281. 

(B)  Cause*  of  Action  and  Defence*  Merit- 
ed, Barred,  or  Concluded. 

S  5S5.  Judgment  in  an  action  quieting  title 
to  the  grantee  in  a  guardian's  deed  held  a  bar 
to  an  action  by  the  guardian  to  set  aside  the 
deed  for  fraud.— Weedman  v.  Fowler  (Kan.) 
390. 

XIV.  CONCLUSIVENESS  OF  ADJUDI- 
CATION. 

Decision  of  land  officers,  see  Public  Lands,  8 
106. 

Former  decision  in  same  case  as  law  of  the 
case,  see  Appeal  and  Error,  §§  1007,  1090. 

Judgment  or  decree  of  foreclosure,  see  Mort- 
gages, 8  497. 

(B)  Penom  Concluded. 

8  707.  One's  right  in  an  irrigation  ditch  can- 
not be  adjudicated  in  a  suit  to  which  he  is 
not  a  party.— Ruhnke  v.  Aubert  (Or.)  38. 

(O  Matters  Concluded. 

8  713.  A  judgment  is  conclusive  of  matters 
which  might  have  been  litigated. — Allen  v.  Al- 
len (Cal.)  100. 

8  731.  A  judgment  based  on  either  one  of 
two  separate  issues  held  not  an  adjudication  as 
to  either,  where  it  is  not  shown  on  which  it 
was  based. — Routh  v.  Board  of  Com'rs  of  Fin- 
ney County  (Kan.)  397. 

8  732.  A  judgment  held  not  res  judicata 
where  it  is  not  shown  that  the  issue  in  the  sec- 
ond action  was  determined  in  the  first— Routh 
v.  Board  of  Com'rs  of  Finney  County  (Kan.) 
397. 

XIX.  SUSPENSION.  ENFORCEMENT, 
AND  REVIVAL. 

Pending  appeal  or  other  proceeding  for  review, 
see  Appeal  and  Error,  8  481. 

XX.  PAYMENT,  SATISFACTION, 
MERGER,  AND  DISCHARGE. 

Payment  ground  of  estoppel  to  appeal,  see  Ap- 
peal and  Error,  8  158. 

JUDICIAL  DISCRETION. 

Amendment  of  pleadings,  see  Pleading,  8  23G. 
Mandamus,  see  Mandamus,  8  7. 
New  trial,  see  New  Trial,  8  0. 
Order  of  proof,  see  Criminal  Law,  8  687. 
Reopening  case  for  further  evidence,  see  Trial, 
8  68. 

Review  of  discretion  in  civil  actions,  see  Ap- 
peal and  Error.  §§  954-984. 

Review  of  discretion  in  criminal  prosecutions, 
see  Criminal  Law,  88  1148-1156. 

JUDICIAL  LEGISLATION. 

Encroachment  by  courts  on  legislative  func- 
tions, see  Constitutional  Law,  8  70. 

JUDICIAL  NOTICE. 

In  civil  actions,  see  Evidence,  88  31-48. 
In  criminal  prosecutions,  see  Criminal  Law,  8 
304. 


JUDICIAL  OFFICERS. 

See  Judges;  Justices  of  the  Peace. 

JUDICIAL  POWER. 

See  Constitutional  Law,  88  67-74. 

JUDICIAL4  PROCESS. 

In  general,  see  Process. 

JUDICIAL  SALES. 

For  nonpayment  of  assessments  for  public  Im- 
provements, see  Muuicipal  Corporations,  88 

582.  583. 

On  execution,  see  Execution,  8  258. 
Purchase  by  trustee,  see  Trusts,  8  23L 
Tax  sales,  see  Taxation,  8  686. 

JURISDICTION. 

Amount  or  value  in  controversy,  see  Courts,  81 
121,  122.  * 

Of  courts  in  general,  see  Courts. 

Removal  of  actions  from  state  court  to  United 
States  court,  see  Removal  of  Causes. 

Want  of  jurisdiction  ground  for  collateral  at- 
tack on  judgment,  see  Judgment.  8  489. 

Want  of  jurisdiction  ground  for  demurrer,  see 
Pleading,  8  193. 

Jurisdiction  of  particular  action*  or  proceeding*. 
See  Attachment,  8  73;  Mandamus,  8  141. 
Criminal  prosecutions,  see  Criminal  Law,  88 
101-103. 

Special  jurisdictions  and  jurisdiction*  of  partic- 
ular classes  of  court*. 
Appellate  jurisdiction,  see  Appeal  and  Error, 
8  19. 

Equity  jurisdiction,  see  Equity,  §8  25-66. 
Federal  courts  in  general,  see  Courts,  88  343- 
43L 

•  JURY. 

See  Grand  Jury. 

Affidavits,  statements,  and  testimony  of  jurors 
on  motion  for  new  trial,  see  Criminal  Law, 
8  957. 

Custody,  conduct  and  deliberations,  see  Crim- 
inal Law,  88  854-865. 

Grounds  for  reference  instead  of  jury  trial,  see 
Reference,  8  6. 

Instructions,  see  Criminal  Law,  88  761.  762, 
782-823,  829-833,  841;  Trial,  88  236-206. 

Questions  for  jury  in  civil  actions,  see  Trial 
88  139-159. 

Questions  for  jury  in  criminal  prosecutions,  see 

Criminal  Law,  88  761,  7(52. 
Taking  case  or  question  from  jury  at  trial,  see 

Trial.  88  139-159. 
Trial  bv  jury  of  special  issues,  see  Trial.  H 

370-374. 

Verdict  in  civil  actions,  see  Trial.  88  32*-3>i5. 
Verdict  in  criminal  prosecutions,  see  Criminal 
Law,  8  878. 

H.  RIGHT  TO  TRIAL  RV  JURY. 

Operation  of  constitution  as  to  laws  previously 
in  force,  see  Constitutional  Law,  8  24. 

Self-executing  constitutional  provisions,  see 
Constitutional  Law,  8  29. 

i  13.  Rule  governing  right  to  jury  trial  in 
actions  concerning  land  as  affected  by  Code 
Civ.  Proc.  88  592,  738,  stated.— Davis  v.  Jud- 
son  (Cal.)  147. 

8  13.  Whether  a  suit  involves  legal  or  equi- 
table issues  as  affecting  a  right  to  jury  trial 
must  depend  upon  the  facts  alleged.— Davis  t. 
Judson  (Cal.)  147. 
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5  13.  A  suit  concerning  land  held  of  an  equi- 
table nature,  defeating  the  right  of  either  par- 
ty to  a  jury  trial.— Davis  v.  Judson  (Cal.)  147. 

§  19.  In  view  of  Const  art.  7,  §  9.  Laws 
1997,  c.  153.  i  23.  as  amended  by  Laws  1909, 
c.  211,  |  1,  authorizing  street  improvement  pro- 
ceedings, held  not  unconstitutional  as  authoriz- 
ing condemnation  of  property  without  jury 
trial.— In  re  Jackson  Street  in  City  of  Seattle 
(Wash.)  1112. 

HI.  QUALIFICATIONS  OF  JURORS 
AND  EXEMPTIONS. 

Disqualification  of  or  misconduct  affecting  as 
ground  for  new  trial,  see  Criminal  Law,  8 
923;  New  Trial,  §  49. 

IV.  SUMMONING,  ATTENDANCE,  DIS- 

CHARGE. AND  COMPEN- 
SATION. 

f  70.  On  motion  to  set  aside  panel  for  bias 
of  the  officer  who  summoned  it  and  because 
he  did  not  select  the  jurors  from  the  body 
of  the  county,  held  error  to  allow  another  officer 
to  call  the  same  jurors  to  the  jury  box.— Shu- 
ford  v.  State  (Okl.  Cr.  App.)  211. 

§  79.  A  trial  judge  may  send  for  a  member 
of  the  regular  panel,  absent  when  his  name  is 
called,  and  have  him  examined  touching  his 
Qualifications.— Beatty  v.  State  (Okl.  Cr.  App.) 

V.  COMPETENCY  OF  JURORS.  CHAL- 

LENGES. AND  OBJECTIONS. 

Adequacy  of  other  remedy  as  ground  for  de- 
nial of  prohibition,  see  Prohibition,  §  3. 

Incompetency  of  or  misconduct  affecting  as 
ground  for  new  trial,  see  New  Trial,  §  49. 

§  95.  In  prosecution  for  rnpe,  permitting 
jurors  to  act  who  bad  served  in  the  trial  for 
rape  of  a  companion  of  accused,  both  defend- 
ants being  informed  against  at  the  same  time. 
held  error.— State  v.  Ilamnion  (Kan.)  418. 

8  110.  A  person  charged  with  a  misdemeanor 
may  waive  the  drawing  of  a  jury  from  the  box. 
—Andrews  v.  State  (Okl.  Cr.  App.)  201. 

8  117.  After  a  jury  has  been  selected,  it  is 
too  late  to  challenge  the  array  and  panel. — 
Beatty  v.  'State  (Okl.  Cr.  App.)  237. 

JUSTICES  OF  THE  PEACE. 

L  APPOINTMENT,  QUALIFICATION, 
AND  TENURE. 

8  3.  Where  a  township  was  entitled  to  two 
justices  of  the  peace,  but  only  one  justice  was 
on  the  ticket  at  an  election,  the  two  candidates 
receiving  the  highest  number  of  votes  did  not 
constitute  the  two  justices.— Gray  v.  Mullins 
(Cal.  App.)  C94. 

IV.  PROCEDURE  IN  CIVIL  CASES. 

8  81.  A  summons  by  a  justice  of  the  peace 
held  sufficiently  served  within  Comp.  Laws 
1897,  8  3244.— Pickering  v.  Justice  of  the  Peace 
in  and  for  Precinct  No.  2,  San  Juan  County 
(N.  M.)  619. 

6  84.  Where  defendants  appeared  on  a  mo- 
tion to  dismiss  action  in  justice  court,  held, 
that  they  waived  service  of  summons  and  ap- 
peared for  all  purposes  under  Ilev.  Codes,  8 
0995.— State  v.  Justice  Court  of  Tp.  No.  1, 
Gallatin  County  (Mont.)  294. 

8  90.  The  same  degree  of  particularity  in 
pleadings  is  not  required  in  actions  before  a 
justice  of  the  peace  that  is  required  in  courts 
of  record.— Garvin  v.  Harrel  (Okl.)  18G. 

8  107.  The  orderly  conduct  of  the  business 
be!  fore  a  justice  of  the  peace  in  the  exigencies 


provided  for,  requires  the  justice  to  postpone 
all  proceedings  until  the  one  in  hand  is  disposed 
of.— State  v.  Justice  Court  Tp.  No.  1,  Gallatin 
County  (Mont.)  294. 

V.  REVIEW  OF  PROCEEDINGS. 

(A)  Appeal  and  Error. 

6  171.  A  stated  statutory  provision  held  not 
to  make  a  general  appeal  from  justice  court 
a  mere  proceeding  to  correct  errors.— H.  L. 
Griffin  Co.  v.  Howell  (Utah)  326. 

8  174.  A  pleading  sufficient  in  a  justice's 
court  is  sufficient  in  the  appellate  court  where 
the  case  is  tried  de  novo  upon  appeal.— Garvin 
v.  Harrel  (Okl.)  186. 

8  174.  On  appeal  from  a  justice  to  the  coun- 
ty court,  every  portion  of  plaintiffs  cause  of 
action  in  issue  below  remains  in  issue. — Geter 
v.  Ulrich  (Okl.)  713. 

(B)  Certiorari. 

8  194.  Appeal  lies  under  Rev.  Codes,  8  7121 
to  review  a  judgment  of  a  justice  setting  aside 
an  order  of  dismissal,  and  hence  certiorari  is 
not  the  proper  remedy.— State  v.  Justice  Court 
Tp.  No.  1,  Gallatin  County  (Mont)  294. 

KNOWLEDGE. 

See  Notice. 

Affecting  competency  of  expert  witness,  see 
Ev  idence,  88  538-543. 

Affecting  competency  of  witness  in  general,  see 
Witnesses,  §  37. 

Allegations  in  pleadings  on  knowledge  or  on 
information  and  belief,  see  Pleading,  J  121. 

Charging  knowledge  in  indictment,  see  Indict- 
ment and  Information,  8  89. 

Of  falsity  of  representations,  see  Fraud.  8  13. 

Of  witness,  right  to  impeach  knowledge  or 
recollection  of  witness,  see  Witnesses,  g  328. 

AffectitiQ  or  element  of  particular  act$  or  trana- 
actioM. 

See  Fraud.  8  13. 

Purchase  of  land,  see  Vendor  and  Purchaser,  88 

227-231. 

Transfer  of  bill  or  note,  see  Bills  and  Notes,' 8 
332. 

LABOR. 

See  Master  and  Servant. 

Liens  on  real  property  for  work  and  materials, 

see  Mechanics'  Liens. 
Salvage  services,  see  Salvage. 

LABOR  CHECKS. 

Transferability,  see  Bills  and  Notes,  8  151. 

LANDLORD  AND  TENANT. 

Lease  of  Indian  lands,  see  Indians,  8  16. 
Lease  of  school  lands,  see  Public  Lands,  8  55. 
Specific  enforcement  of  contract  to  lease,  see 

Specific  Performance,  8  30. 
Taxation  of  lease,  assessment,  see  Taxation,  8 

348. 

I.  CREATION  AND  EXISTENCE  OF 

THE  RELATION. 

8  18.  Certain  facts  held  to  create  a  presump- 
tion of  the  existence  of  the  relation  of  land- 
lord and  tenant  and  a  contract  for  rent.— Moore 
v.  Western  Meat  Co.  (N.  M.)  827. 

II.  LEASES  AND  AGREEMENTS  IN 

GENERAL. 

(H)  Construction  and  Operation. 

6  49.  Measure  of  damages  for  breach  of  an 
agreement  to  occupy  a  building  to  be  erected 
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by  the  plaintiff,  for  a  fixed  term  at  a  specified 
monthly  rental,  stated—  Oldfield  v.  Angeles 
Brewing  &  Malting  Co.  (Wash.)  630. 

8  49.  Breach  of  an  agreement  to  lease  and 
take  possession  of  a  building  to  be  erected  held 
to  be  actionable.— Oldfield  v.  Angeles  Brewing 
A  Malting  Co.  (Wash.)  630. 

IV.  TERMS  FOR  YEARS. 

(B)  Aiiliament,  Subletting-,  and  Mort- 
■age. 

Requirements  of  statute  of  frauds,  see  Frauds, 
Statute  of,  §  63. 

<C)  Extenalona,  Renewals,  and  Options  to 
Purchase  or  Sell. 

Option  in  lease  of  Indian  land,  see  Indians, 
1  16. 

(D)  Termination. 

I  109.  A  lease  held  not  to  require  the  land- 
lord to  tender  a  specified  bonus  with  his  notice 
to  the  tenant  to  quit.— Wisner  v.  Richards 
(Wash.)  1090. 

I  109.  A  landlord  held  to  have  terminated  the 
tenancy  and  to  bind  himself  to  pay  the  specified 
bonus  to  the  tenant.— Wisner  v.  Richards 
(Wash.)  1090. 

TO.  PREMISES  AND  ENJOYMENT 
AND  USE  THEREOF. 

(B)  Possession,  Enjoyment,  and  Use. 

|  130.  Under  Civ.  Code,  6  1927,  in  an  ac- 
tion for  disturbance  of  quiet  possession,  held, 
that  plaintiff  was  entitled  to  recover. — Agoure  v. 
Lewis  (Cat  App.)  882. 

|  130.  Under  Civ.  Code,  §  1927,  it  is  neces- 
sary to  show  an  eviction,  but  not  of  the 
whole  premises;— Agoure  v.  Lewis  (Oal.  App.) 
882. 

8  130.  The  guaranty  of  the  lessor  1b  that  he 
will  see  that  the  tenant  is  not  disturbed  by 
any  one  having  a  right  to  the  possession.— 
Agoure  v.  Lewis  (Cal.  App.)  882. 

8  130.  In  an  action  for  breach  of  covenant 
for  quiet  possession  held  that  a  certain  finding 
was  sufficient  to  show  the  breach  alleged.— 
Agoure  v.  Lewis  (Cal.  App.)  882. 

8  130.  Pending  an  appeal  after  furnishing 
bond  according  to  Code  Civ.  Proc.  §  945,  held, 
that  the  appellant  who  disturbed  the  peaceable 
possession  was  a  person  claiming  the  same  with- 
in Civ.  Code,  |  1927.— Agoure  v.  Lewis  (Cal. 
App.)  882. 

(D)  Repairs,  Insurance,  and  Improve- 
ment*. 

8  159.  Measure  of  damages  stated,  in  a 
cross-action  for  failure  of  a  landlord  to  repair 
and  fence  according  to  a  covenant  in  the  lease. 
—Partridge  v.  Dylans  (OkL)  928. 

(F)  Eviction. 

8  180.  Where  a  tenant  has  been  evicted,  at- 
torney's fees  are  not  a  proper  element  of  his 
damages.— Scurich  v.  Ryan  (Cal.  App.)  123. 

8  180.  Evidence  held  insufficient  to  sustain  a 
verdict  in  an  action  by  a  tenant  for  damages 
for  a  violation  of  the  covenants  of  his  lease.— 
Scurich  v.  Ryan  (Cal.  App.)  123. 

8  ISO.  Where  a  landlord  in  evicting  a  ten- 
ant does  not  act  from  oppression  or  malice, 
the  tenant  can  recover  only  compensatory  dam- 
ages.—Scurich  v.  Ryan  (Cal.  App.)  123. 

Vin.  RENT  AND  ADVANCES. 

Liability  of  guarantor,  see  Guaranty,  8  50 


(A)  Rlshts  and  Liabilities. 

Assignment  of  rent  before  incorporation  of  as- 
signee, see  Corporations,  8  448. 

8  183.  Defendant  having  used  premises  un- 
der an  unauthorized  contract  to  purchase  held 
liable  for  the  reasonable  rental  value.— Moore 
v.  Western  Meat  Co.  (N.  M.)  827. 

8  188.  A  lessee  going  into  possession  under 
a  lease  held  bound  to  pay  the  stipulated  rent, 
though  the  lessor  failed  to  perform  a  covenant 
in  the  lease.— Partridge  v.  Dykins  (Okl.)  928. 

8  199%.  Liability  for  a  month's  rent  due  the 
1st  of  the  month  in  advance  for  premises  used 
for  saloon  purposes  is  not  affected  by  erpira- 
tion  of  the  saloon  license  on  the  9th.— Hecht  v. 
Acme  Coal  Co.  (Wyo.)  786. 

8  199%.  Laws  1909,  c.  7,  8  1  (Comp.  St 
1910,  §  2833),  held  not  to  affect  liability  under 
an  existing  lease.— Hecht  v.  Acme  Coal  Co. 
(Wyo.)  788. 

8  205.  Under  Comp.  St  1910,  8  4311,  the  as- 
signee of  a  lessor's  rights  held  entitled  to  recov- 
er subsequent  rent,  though  without  title  to  the 
reversion.— Hecht  v.  Acme  Coal  Co.  (Wyo.)  786. 

8  213.  Notwithstanding  Civ.  Code,  8  1933. 
and  covenant  in  lease,  lessee  held  not  entitled 
to  recover  rent  paid  in  advance  on  destruction 
of  demised  premises.— Harvey  v.  Weisbaum 
(Cal.)  656. 

(B)  Actions. 

Conclusiveness  of  judgment  in  action  to  recov- 
er possession,  see  Judgment  8  732. 
Pleading  conclusions  of  law,  see  Pleading,  8  8. 

8  227.  Under  the  direct  provisions  of  Rem. 
&  Bal.  Code,  8  157,  subd.  3,  an  action  for  rent 
which  accrued  four  years  before  is  not  barred. 
—Peterson  v.  Pantheon  Lumber  Co.  (Wash.) 

562. 

IX.  RE-ENTRY  AND  RECOVERY  OF 
POSSESSION  RY  LANDLORD. 

Matters  concluded  by  former  judgment  see 
Judgment,  8  732. 

8  285.  Evidence,  in  an  action  by  a  landlord 
to  recover  possession  of  land  from  his  tenants. 
held  sufficient  to  sustain  a  finding  in  favor  of 
the  tenants.— Armstrong  v.  Garate  (CaL  App.) 


8  285.  Under  answer  to  a  landlord's  action 
for  unlawful  detainer,  proof  of  and  a  finding 
of  a  verbal  agreement  of  lease  held  justified.— 
Armstrong  v.  Garate  (Cal.  App.)  698. 

LAND  OFFICE. 

See  Public  Lands,  88  106,  185. 

LANDS. 

See  Property. 

Conveyances,  see  Deeds;  Vendor  and  Purchaser. 
Indian  lands,  see  Indians,  8  16. 
Mortgage,  see  Mortgages. 
Public  lands,  see  Public  Lands. 

LANGUAGE 

Of  statute,  see  Statutes,  88  188-190. 

Of  statute,  following  statutory  language  la  In- 
dictment or  information,  see  Indictment  and 
Information,  8  HO. 

LARCENY. 

See  Embezzlement;  False  Pretenses. 

I.  OFFENSES  AND  RESPONSIBILITY 
THEREFOR. 

8  18.  Under  Pen.  Code,  8  496,  a  receiver  of 
stolen  property  does  not  become  guilty  of  lar- 
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ceny  by  afterwards  selling  it.— People  v.  Dis- 
perati   (Cal.   App.)  889. 

H.  PROSECUTION  AND  PUNISH- 
MENT. 

(A)  Indictment  and  Information. 

Duplicity,  see  Indictment  and  Information,  $ 

(B)  Evidence. 

8  64.  Possession  of  property  recently  stolen 
is  not  of  itself  sufficient  to  justify  a  convic- 
tion of  larceny.— People  v.  Disperatf  (Cal.  App.) 
889. 

LAST  CLEAR  CHANCE. 

Injury  avoidable  notwithstanding  contributory 
negligence,  see  Negligence,  |  83 ;  Street  Rail- 
roads, S  103. 

LATENT  DEFECTS. 

In  machinery,  appliances,  and  places  for  work 
as  affecting  assumption  of  risk  by  servant, 
see  Master  and  Servant,  §  219. 

LATERAL  SUPPORT. 

See  Adjoining  Landowners,  |  4. 

LAW. 

Conclusions  of  law,  see  Trial,  $8  388-404. 
Due  process  of  law,  see  Constitutional  Law,  88 
290-315. 

Judicial  notice  of  laws,  see  Evidence,  §§  31-35. 
Maritime  law,  see  Salvage;  Shipping. 
Presumptions  as  to  laws  of  other  states,  see 

Evidence,  8  80. 
Questions  of  law  or  fact,  province  of  court  and 

jury,  see  Trial,  8S  139-143. 
Statutory  law,  see  Statutes. 

LAW  OF  THE  CASE. 

Former  decision  on  appeal,  see  Appeal  and  Er- 
ror, 8S  1097,  1099. 

LAWYERS. 

See  Attorney  and  Client 

LEADING  QUESTIONS. 

On  examination  of  witnesses,  see  Witnesses,  8 
240. 

LEASE 

See  Landlord  and  Tenant 

Assignments,  requirement  of  statute  of  fraud, 

see  Frauds.  Statute,  8  63. 
Of  Indian  lands,  see  Indians,  8  16. 
Of  school  lands,  see  Public  Lands,  8  55. 
Specific  enforcement  of  contract  to  lease,  see 

Specific  Performance,  8  30. 
Taxation,  assessment,  see  Taxation,  8  348. 

LEAVE  OF  COURT. 

To  amend  pleading,  see  Pleading,  §§  236-237. 

LEGACIES. 

See  Wills. 

LEGACY  TAX. 

See  Taxation,  88  856-S95. 

LEGAL  HOLIDAYS. 

See  Holidays. 


LEGAL  NOTICE. 

See  Notice;  Process. 

LEGISLATION. 

In  general,  see  Statutes. 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  89  50-63. 

Control  of  acts,  rights,  and  liabilities  of  mu- 
nicipal corporations,  see  Municipal  Corpora- 
tions, 88  71-79. 

LEGISLATURE. 

State  Legislature,  see  States,  8  28. 

LEVY. 

Of  assessment,  or  tax,  see  Municipal  Corpora- 
tions, 88  449-511. 
Of  attachment,  see  Attachment,  8  191. 

LEX  LOCI. 

Governing  contracts,  see  Contracts,  8  2. 

Judicial  notice  of  laws  of  other  states,  see  Evi- 
dence, 8  35. 

Presumptions  as  to  laws  of  other  states,  see 
Evidence,  8  80. 

LIBEL  AND  SLANDER. 

I.  WORDS  AND  ACTS  ACTIONABLE, 
AND  TiT ABILITY  THEREFOR. 

8  32.  Plaintiff,  an  osteopath,  maintaining  an 
office  with  the  letters  "Dr."  in  public  view 
in  violation  of  Laws  1901,  c.  42,  §  3,  held  to 
have  no  cause  of  action  for  the  publication  of 
words  libelous  per  se  in  respect  to  reputable 
practitioners.— Lathrop  v..  Sundberg  (Wash.) 

IV.  ACTIONS. 

(B)  Parties,  Preliminary  Proceedings*  and 
pleading;. 

8  100.  Plaintiff,  in  an  action  for  libel,  held, 
under  his  complaint,  to  have  no  right  to  show 
a  common-law  right  to  practice  osteopathy 
or  to  assert  a  claim  for  damages  for  libel  while 
so  engaged  in  practice.— Lathrop  v.  Sundberg 
(Wash.)  574. 

8  100.  Plaintiff,  under  his  complaint  in  an 
action  for  libel,  held  precluded  from  showing 
that  the  libel  was  published  concerning  osteo- 
pathy as  a  profession,  and  that  he  as  a  member 
of  the  class  or  profession  was  damaged.— Lath- 
rop y.  Sundberg  (Wash.)  574. 

LICENSES. 

I.  FOR  OCCUPATIONS  AND  PRIVI- 
LEGES. 

Right  of  unlicensed  person  to  maintain  action 
for  libel,  see  Libel  and  Slander,  §  32. 

n.  IN  RESPECT  OF  REAL  PROP- 
ERTY. 

Grants  by  municipalities  of  rights  to  use  street 
for  purposes  other  than  highway,  see  Munici- 
pal Corporations,  88  680,  681. 

8  58.  License  to  use  real  property  held  re- 
vocable regardless  of  expenditure  by  licensee 
thereon.— Lewis  v.  Patton  (Mont.)  745. 

LIENS. 

Lien*  acquired  6y  particular  remedict  or  pro- 
ceeding*. 
See  Attachment,  8  101. 
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Particular  classet  of  lien*. 

See  Chattel  Mortgages,  §  153;  Mechanics' 
Liens:  Mortgages,  §  151. 

For  contribution  to  general  average,  see  Ship- 
ping, §  201. 

For  labor  or  materials  furnished  for  working 
mines,  see  Mines  and  Minerals,  58  112-117- 

Of  corporations  in  general  on  stock  or  divi- 
dends, see  Corporations,  §  169. 

Of  vendor  for  price  of  land,  see  Vendor  and 
Purchaser,  §  251. 

On  property  of  building  and  loan  association, 
see  Building  and  Loan  Associations,  §  39. 

i     LIEUTENANT  GOVERNOR. 

Mandamus  to  lieutenant  governor,  see  Manda- 
mus, |  83. 

LIFE  INSURANCE. 

See  Insurance. 

LIMITATION. 

Constitutional  limitation  of  powers  in  general, 
see  Constitutional  Law,  §§  26,  27. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession. 

Contract  limiting  time  to  sue  carrier  for  loss 
of  or  injury  to  goods,  see  Carriers,  §  180. 

Particular  action*  or  proceedings. 

Appeal  or  other  proceedings  for  review,  see  Ap- 
peal and  Error,  §§  345-356. 

For  rent,  see  Landlord  and  Tenant,  §  227. 

To  redeem  from  mortgage,  see  Mortgages,  § 
614. 

I.  STATUTES.  OF  LIMITATION. 

(B)  Limitation*  Applicable  to  Particular 
Action*. 

|  24.  An  action  held  founded  on  a  written 
instrument  within  Comp.  Laws  1907,  f  2875, 
subd.  2.— McMillan  v.  Whitley  (Utah)  1026. 

II.  COMPUTATION  OF  PERIOD  OF 
LIMITATION. 

(A)  Accrual  ot  Rlgrht  of  Action  or  De- 
fense. 

§  46.  A  plea  of  limitations  held  not  sus- 
tainable.— Martin  v.  Stone  (Cal.  App.)  706. 

(P)  Ignorance,  Mistake,  Trust,  Fraud,  and 
Concealment  of  Cause  of  Action. 

§  100.  Sale  of  land  by  administrator  to  pay 
debts  under  order  of  tbe  court  and  confirma- 
tion of  the  sale,  as  shown  by  records  of  a  pro- 
bate court,  held  constructive  notice  of  any  fraud 
sufficient  to  set  in  motion  the  two-year  statute 
of  limitations.— Walline  v.  Olson  (Kan.)  426. 

8  102.  So  far  as  the  statute  of  limitations 
is  concerned,  it  is  not  material  whether  a  suit 
is  brought  to  enforce  an  express  or  resulting 
trust.— Dennison  v.  Barney  (Colo.)  510. 

S  103.  Before  lapse  of  time  begins  to  run 
against  a  stockholder's  right  to  an  accounting 
for  dividends,  the  company  must  have  repu- 
diated the  relation  and  claimed  stock  adverse- 
ly, and  brought  repudiation  and  claim  to  the 
knowledge  of  the  stockholder. — Mountain  Wa- 
terworks Const.  Co.  v.  Holme  (Colo.)  501. 

$  103.  On  a  trustee's  repudiation  of  a  trust, 
with  the  beneficiary's  knowledge,  a  cause  of 
action  to  enforce  the  trust  accrues. — Deunison 
v.  Barney  (Colo.)  519. 

8  103.  A  cause  of  actiou  to  enforce  a  re- 
sulting trust  held  barred  by  limitations  at  the  j 
expiration  of  five  years  from  the  date  of  de- 1 


fendant's  refusal  to  surrender  the  deed  or  recon- 
vey  the  property.— Deunison  v.  Barney  (Colo.) 
519. 

(H)  Commencement  of  Action  or  Other 
Proceeding. 

§  127.  A  petition  in  an  action  for  personal 
injuries  could  not  be  amended  so  as  to  assert  a 
new  charge  of  negligence  after  limitations  had 
run.— Elrod  v.  St  Louis  &  S.  F.  R.  Co.  iKan.) 
1046. 

IV.  OPERATION  AND  EFFECT  OF 

BAR  BY  LIMITATION. 

!  165.  The  running  of  the  statute  of  limita- 
tions does  not  extinguish  the  debt,  but,  if  plead- 
ed and  sustained,  bars  the  action  only.— Moun- 
tain Waterworks  Const.  Co.  v.  Holme  (Colo.) 
501. 

i  165.  That  limitations  have  run  against 
note  of  stockholder  to  corporation  held  not  to 
affect  his  right  to  accounting  by  the  corpo- 
ration for  dividends.— Mountain  Waterworks 
Const.  Co.  v.  Holme  (Colo.)  501. 

V.  PLEADING,  EVIDENCE,  TRIAL, 

AND  REVIEW. 

f  177.  The  defense  of  the  statute  of  limita- 
tions is  a  personal  privilege,  which  defendant 
waives  if  he  does  not  plead  it. — Mountain  Wa- 
terworks Const.  Co.  v.  Holme  (Colo.)  501. 

9  197.  Evidence  held  not  to  show  such  a 
fiduciary  relation  between  heirs  of  decedent 
and  sureties  on  the  administrator's  bond  as  to 
absolve  the  heirs  from  examining  the  records, 
so  as  to  prevent  the  running  of  limitations  un- 
til after  discovery  of  the  alleged  fraud.— Wal- 
line v.  Olson  (Kan.)  426. 

LIMITATION  OF  LIABILITY. 

Of  carrier  in  respect  to  goods,  see  Carriers,  Si 
147-163,  180.  ' 
Of  carrier  in  respect  to  live  stock,  see  Carriers, 


§  218. 
Of 


shipowner,  see  Shipping,  |  141. 

LIQUIDATION. 

In  general,  see  Assignments  for  Benefit  of  Cred- 
itors. 

Of^corp_orations  in  general,  see  Corporations,  §J 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

Pendency  of  other  action  ground  for  abatement, 
see  Abatement  and  Revival,  §  15. 

LISTS. 

Service  of  list  of  witnesses  in  criminal  prose- 
cution, see  Criminal  Law,  f  629. 

LIVE  STOCK. 

See  Animals. 

Carriage  of,  see  Carriers,  §8  207-228. 

LOAN  COMPANIES. 

See  Building  and  Loan  Associations, 

LOANS. 

By  building  and  loan  associations,  see  Build- 
ing and  Loan  Associations.  $  34. 

By  stockholders  to  corporation,  see  Corpora- 
tions. S  316. 

Interest  on,  see  Interest. 

I'surioiiR  loans,  see  Usury. 
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LOCAL  ASSESSMENTS. 

See  Drains,  88  66-73;  Municipal  Corporations, 
§8  449-511,  582.  583. 

LOCAL  LAWS. 

See  Statutes,  §8  76-97. 

LOCAL  OPTION. 

Traffic  in  intoxicating  liquors,  see  Intoxicating 
Liquors,  §§  30-32. 

LOCATION. 

Judicial  notice  of  location  of  municipalities, 

see  Criminal  Law,  §  304. 
Of  mining  claim,  see  Mines  and  Minerals,  |§ 

17-38. 

Of  railroad,  see  Railroads,  §  58. 
Of  railroad  stations,  see  Railroads,  §  58. 
Of  school  buildings,  see  Schools  and  School 
Districts,  8  68. 

LODES. 

See  Mines  and  Minerals,  81  17-38. 

LORD'S  DAY. 

See  Sunday. 

LOSS. 

Causes  of  loss  within  insurance  policy,  see  In- 
surance, 8§  421-427. 

Of  writing  as  ground  for  admission  of  secon- 
dary evidence,  see  Evidence,  8  183. 

LOTTERIES. 

Matters  relating  to  wagers  and  gambling  in 
general,  see  Gaming. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

Annexation  to  real  property,  see  Fixtures. 
Dangerous  machinery,  liability  of  master  for 

injuries  to  servant,  see  Master  and  Servant, 

K  101,  102-129,  197. 

MAGISTRATES. 

See  Justices  of  the  Peace. 

MALICIOUS  PROSECUTION. 

V.  ACTIONS. 

Joinder  of  defenses,  see  Action,  8  12. 
Severance  as  to  parties  defendant,  see  Trial, 
8  328. 

Waiver  of  error  in  admitting  evidence,  see 
Trial,  8  412. 

8  61.  It  was  error  to  permit  plaintiffs  to 
show  the  reasons  given  by  the  justice  for  dis- 
charging them.— Aldrich  v.  Island  Empire  Tele- 
phone &  Telegraph  Co.  (Wash.)  264. 

8  64.  Evidence  held  to  sustain  a  finding  of 
malice.— Aldrich  v.  Island  Empire  Telephone  & 
Telegraph  Co.  (Wash.)  264. 

8  67.  Persons  maliciously  prosecuted  can  re- 
cover all  expenses  of  defending.— Aldrich  v.  Is- 
land Empire  Telephone  &  Telegraph  Co.  (Wash.) 
264. 


MANDAMUS. 


X.  NATURE  AND  GROUNDS  IN  GEN- 
ERAL. 


Remedy  by  mandamus  as 
writ  of  error,  see  Ai 


id  for  denial  of 
and  Error,  8  10. 


8  L  A  writ  of  mandate  will  be  granted  only 
where  the  party  petitioning  is  clearly  entitled 
to  the  relief  demanded.— Gray  v.  Mulling  (Cal. 
App.)  694. 

8  7.  If  the  court  has  discretion  to  refuse 
a  writ  of  mandamus  relating  to  a  matter  of 
public  interest,  it  ought  not  to  exercise  such 
discretion  by  refusing  the  writ  when  such  re- 
fusal would  abrogate  the  plain  language  of  a 
statute.— State  v.  Dickerson  (Nev.)  105. 

8  23.  A  city  held  the  party  beneficially  in- 
terested in  a  mandamus  suit  within  Comp. 
Laws  1897,  8  2762.— Territory  v.  Matson  (N. 
M.)  816. 

IX  SUBJECTS  AND  PURPOSES  OP 

RELIEF. 

(A)  Acta  and  Proceedings  of  Courts, 
Judges,  and  Judicial  Ofdcers. 

Original  jurisdiction  of  appellate  court,  see 
Courts,  8  207. 

i  31.  Mandamus  lies  to  compel  the  district 
court  to  proceed  in  a  case  of  which  it  has  ac- 
quired jurisdiction  by  a  general  appeal  from 
a  municipal  court. — H.  L.  Griffin  Co.  v.  Howell 
(Utah)  326. 

8  36.  A  ruling  dissolving  an  attachment  held 
not  reviewable  on  application  for  a  writ  of 
mandate.— H.  L.  Griffin  Co.  v.  Howell  (Utah) 
326. 

8  51.  In  a  mandamus  proceeding  to  compel 
the  clerk  of  a  city  court  to  enter  a  judgment 
by  default  under  Comp.  Laws  1907,  8  3179, 
made  applicable  to  city  courts  by  Laws  1901,  c. 
109,  8  2§  (Comp.  Laws  1907.  8  686x29),  it  was 
no  answer  that  the  judge  of  the  court  had  di- 
rected him  not  to  enter  such  judgment.— Utah 
Ass'n  of  Credit  Men  v.  Bowman  (Utah)  63. 

(B)  Acts  and  Proceeding!  of  Public  Offi- 
cers and  Boards  and  Municipalities. 

8  71.  The  Governor  may  be  required  by  man- 
damus to  comply  with  a  statute  directing  him 
to  perform  a  ministerial  duty,  in  no  way  limit- 
ed by  or  relating  to  the  gubernatorial  powers 
specified  in  the  Constitution.— State  v.  Dicker- 
son  (Nev.)  105. 

8  72.  An  officer  may  be  coerced  to  perform 
an  act  by  mandamus,  though  it  is  quasi  judicial 
or  discretionary,  if  the  discretion  is  qualified 
and  the  refusal  is  capricious,  arbitrary,  or 
wrongful.— Utah  Ass'n  of  Credit  Men  v.  Bow- 
man (Utah)  63. 

8  72.  Where  an  officer  is  required  to  act  on 
the  occurrence  of  certain  facts  or  conditions, 
and  he  determines  or  concedes  that  they  exist, 
his  duty  to  obey  and  then  act  is  ministerial, 
and  not  discretionary  or  judicial.— Utah  Ass'n 
of  Credit  Men  v.  Bowman  (Utah)  63. 

8  83.  Mandamus  held  to  lie  from  the  Su- 
preme Court  to  compel  an  Acting  Governor  to 
receive  bonds  given  to  the  state  under  Act  Feb. 
26,  1901  (Laws  1901,  c.  19).— State  v.  Dicker- 
son  (Nev.)  105. 

m.  JURISDICTION,  PROCEEDINGS. 
AND  RELIEF. 

Appeal,  existence  of  controversy,  see  Appeal 
and  Error,  8  19. 

Jurisdiction  as  affected  by  amount  in  contro- 
versy, see  Courts,  §§  121,  122. 

Original  jurisdiction  of  appellate  court,  see 
Courts,  8  207. 
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I  141.  Where,  in  mandamus  to  compel  the 
delivery  to  a  corporation  of  its  books  and  rec- 
ords, the  court  issued  its  alternative  writ,  and 
caused  the  same  to  be  served  on  the  individual 
who  was  then  the  custodian  of  the  books  and 
papers,  the  court  acquired  jurisdiction  over  the 
Individual  and  over  the  books  and  papers.— 
Potomac  Oil  Co.  v.  Dye  (Cal.  App.)  126. 

i  161.  The  imposition  of  the  duty  on  officers 
of  a  corporation  to  call  stockholders'  meetings 
held  not  to  relieve  the  corporation  from  the  lia- 
bility of  causing  the  duty  to  be  performed. — 
Potomac  Oil  Co.  v.  Dye  (Cal.  App.)  126. 

|  154.  Under  Court  Rules  26  (78  Pac.  xi),  a 
petition  to  a  District  Court  of  Appeal  for  man- 
damus held  insufficient.— Gray  v.  Mullins  (Cal. 
App.)  694. 

|  168.  In  mandamus  to  .compel  the  delivery 
of  the  seal,  books,  papers  and  records  of  a  cor- 
poration, the  petitioner  has  the  burden  of  show- 
ing that  he  is  the  legally  appointed  secretary 
of  the  corporation  and  is  entitled  to  the  seal, 
books,  papers,  and  records.— Potomac  Oil  Co.  v. 
Dye  (CaL  App.)  126. 

8  169.  Effect  of  compliance  with  an  alter- 
native writ  in  mandamus  by  doing  the  thing 
sought  to  be  enforced  stated.— State  v.  City 
Court  of  Salt  Lake  City  (Utah)  1018. 

8  172.  Certain  questions  relating  to  the  va- 
lidity of  bonds  donated  to  the  state  held  not 
necessary  to  be  determined  in  a  proceeding  for 
mandamus  to  compel  the  Acting  Governor  to 
receive  them.— State  v.  Dickerson  (Nev.)  105. 

8  176.  Under  Rem.  &  Bal.  Code,  §  9026,  on 
mandamus  to  compel  the  State  Treasurer  to 
pay  state  warrant  based  on  claims  partly  fraud- 
ulent, the  court  will  not  direct  payment  of  the 
valid  claims.— State  v.  Lewis  (Wash.)  629. 

8  185.  Where  the  court  in  mandamus  to  com- 
pel a  corporation  to  call  a  stockholders'  meet- 
ing appointed  a  commissioner  to  call  a  meeting 
and  give  the  required  notice,  it  will  be  presum- 
ed in  the  absence  of  anything  to  the  contrary 
that  all  the  stockholders  were  properly  notified. 
—Potomac  Oil  Co.  v.  Dye  (Cal.  App.)  126. 

8  185.  The  court  which  has  acquired  juris- 
diction in  mandamus  to  compel  a  corporation  to 
call  a  stockholders'  meeting  held  authorized  to 
appoint  a  commissioner  to  call  the  meeting. — 
Potomac  Oil  Co.  v.  Dye  (Cal.  App.)  126. 

8  185.  Execution  of  a  writ  of  mandamus 
compelling  the  Acting  Governor  to  accept,  pur- 
suant to  Act  Feb.  26,  1901  (Laws  1901,  c.  19), 
a  gift  of  repudiated  bonds  of  another  state, 
where  ordered  upon  the  eve  of  the  convening  of 
the  Legislature,  will  be  suspended  to  permit  the 
Legislature  if  it  desire  to  amend  the  law,  so 
that  an  acceptance  of  the  bond  will  not  be  re- 
quired.—State  v.  Dickerson  (Nev.)  105. 

8  187.  Proceedings  in  a  meeting  of  stock- 
holders called  to  elect  directors  held  not  void, 
though  they  were  in  contempt  of  court  because 
of  a  stay  of  the  judgment  providing  for  the 
meeting  resulting  from  the  filing  of  a  petition 
in  error  and  bond  to  review  the  judgment. — 
Potomac  Oil  Co.  v.  Dye  (CaL  App.)  126. 

MANDATE. 

See  Mandamus. 

Disobedience  of  mandate  as  contempt  of  court, 
see  Contempt,  8  23. 

MAPS. 

Dedication  of  property  to  public  use,  see  Dedi- 
cation, 8  19. 

MARITAL  RIGHTS. 

See  Husband  and  Wife. 
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MARITIME  CONTRACTS. 

Limitation  of  liability  for  loss  of  or  injury  to 
goods,  see  Shipping,  8  141. 

MARITIME  LAW. 

See  Salvage;  Shipping. 

MARITIME  TORTS. 

Delay  in  delivery  of  or  loss  of  or  Injury  to 
goods  shipped,  see  Shipping,  8  14L 

MARK. 

Distinguishing  marks  on  election  ballots,  see 

Elections,  f  194. 
Marking   boundaries   of   mining   location  or 

claim,  see  Mines  and  Minerals,  8  20. 

MARKET  VALUE 

Of  property  as  measure  of  damages  for  conver- 
sion, see  Trover  and  Conversion,  8  44. 

Of  property,  competency  of  expert  witnesses, 
see  Evidence,  8  543. 

MARRIAGE. 

See  Divorce;  Husband  and  Wife. 

MARRIAGE  SETTLEMENTS. 

See  Husband  and  Wife,  8  3L 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

Employes  of  municipal  corporations,  see  Mu- 
nicipal Corporations,  8  215. 

I.  THE  RELATION. 
(A)  Creation  tnd  Existence. 

Contracts  by  corporation,  authority  of  officers 
and  agents,  see  Corporations,  8  407. 

Employment  of  agents,  see  Principal  and 
Agent,  8  23. 

(B)  Statutory  Herniation. 

Application  of  statutory  regulations  to  mu- 
nicipal officers,  see  Municipal  Corporations, 

Regulations  of  hours  of  labor  of  municipal  em- 
ployes, see  Municipal  Corporations,  8  215. 

II.  SERVICES  AND  COMPENSATION. 
(B)  Waves  and  Other  Remuneration. 

Transferability  of  labor  checks,  see  Bills  and 

Notes,  §  151. 

8  80.  Under  an  answer  denying  a  joint  con- 
tract of  employment  sued  on,  part  of  the  de* 
fendants  could  show  a  different  contract. — Kain 
v.  Sylvester  (Wash.)  573. 

8  80.  Evidence  in  an  action  on  a  contract 
held  to  sustain  a  judgment  for  individual  de- 
fendants on  the  theory  of  employment  by  a  cor- 
poration.—Kain  v.  Sylvester  (Wash.)  573. 

8  80.  In  an  action  for  services  rendered,  de- 
fendant held  not  entitled  to  complain  of  the 
action  of  the  court  in  placing  on  him  the  bur- 
den of  proving  a  fact— Alden  v.  Hanson  (Wash.) 


IH.  MASTER'S  TiTABTT.TTY  FOR  IN- 
JURIES  TO  SERVANT. 

Statutory  actions  for  death,  see  Death,  88  9- 
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(A)  Nature  and  Extent  In  General. 

S  88.  Servant  employed  by  salt  company 
working  under  directions  of  expert  furnished 
by  contractor  installing  evaporator  system  held 
a  servant  of  the  contractor.— Wise  v.  Sugar 
Apparatus  Mfg.  Co.  (Kan.)  403. 

§  90.  Where  a  motorman  went  into. a  pit  to 
fix  his  car  brakes,  it  was  bis  right  to  return, 
and  the  duty  of  the  defendant  to  exercise  rea- 
sonable care  not  to  injure  him  while  so  doing. — 
Payne  v.  Oakland  Traction  Co.  (Cal.  App.)  1074. 

(B)  Toola,  Machinery,  Appliance*,  and 
Places  for  Work. 

E101,  102.  A  master  is  not  required  to  fur- 
the  best  and  safest  appliances.— Gregory  v. 
Chicago,  M.  &  St  P.  Ry.  Co.  of  Montana 
(Mont.)  1123. 

J 101,  102.  A  master  held  bound  only  to 
nary  care  to  provide  a  reasonably  safe 
working  place,  tools,  and  machinery,  and  to 
keep  them  so,  having  regard  to  the  dangers  of 
the  work.— Jacobsen  v.  Rothschild  (Wash.)  201. 

{  105.  A  master  furnishing  appliances  gen- 
erally used  for  the  same  purpose  and  operated 
in  the  same  way  held  to  discharge  his  duty.— 
Gregory  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  of 
Montana  (Mont.)  1123. 

8  107.  The  doctrine  of  reasonably  safe  place 
to  work  held  to  apply  where  an  employe  is  tak- 
ing down  a  building  to  be  re-erected. — Etheridge 
v.  Gordon  Const.  Co.  (Wash.)  639. 

f  107.  The  master  held  liable  for  injury  to 
a  workman  engaged  in  taking  down  a  building 
through  failure  of  the  master  to  adopt  a  reason- 
ably safe  plan  of  work.— Etheridge  v.  Gordon 
Const.  Co.  (Wash.)  639. 

8  118.  A  miner  held  not  injured  by  the  cul- 
pable negligence  of  his  employer. — Lewis  v. 
Cherokee  &  P.  Coal  &  Mining  Co.  (Kan.)  1045. 

8  129.  Nonresponsibility  for  a  concurring 
cause  held  not  to  exempt  an  employer  from  lia- 
bility for  negligence.— Cole  v.  Gerrick  (Wash.) 
565. 

(C)  Method*  of  Work,  Rules,  and  Order*. 

8  137.  An  engineer  on  seeing  a  trackman  is 
not  going  to  get  out  of  the  way  in  time  to  avoid 
danger  was  required  to  use  the  appliances  at 
his  command  to  check  or  stop  the  engine. — 
Smith  v.  Southern  Pacific  Co.  (Or.)  41. 

8  137.  An  employer  held  liable  for  death  of 
a  structural  iron  worker  caused  by  losing  his 
balance  by  unexpected  movement  of  a  beam, 
resulting  from  negligent  signals.— Cole  v.  Ger- 
rick (Wash.)  565. 

8  141.  It  is  the  duty  of  a  railroad  company 
to  safeguard  its  employes  by  making  reasona- 
ble rules  in  regard  to  operation  of  cars  or  oth- 
er machinery.— Payne  v.  Oakland  Traction  Co. 
(Cal.  App.)  1074. 

*    (D)  Warnlna  and  Instructing*  Servant. 

8  153.  A  master  held  required  to  instruct  a 
servant— Gregory  v.  Chicago,  M.  &  St  P.  Ry. 
Co.  of  Montana  (Mont.)  1123. 

(E)  Fellow  Servants. 

8  185.  A  master  held  liable  for  injuries  to  a 
servant  resulting  from  the  negligence  of  a  serv- 
ant employed  to  perform  a  primary  duty  of  the 
master.— Gregory  v.  Chicago.  M.  &  St.  P.  Ry. 
Co.  of  Montana  (Mont.)  1123. 

8  189.  One  ft  eld  a  vice  principal.— Gregory  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.  of  Montana 
(Mont.)  1123. 

8  197'  The  feeder  of  a  clay  machine  whose 
duty  it  is  to  give  signals  to  the  pressman  of 
a  clay  machine  when  to  operate  it  held  not  a 
fellow  servant  of  the  clay  mixer  in  giving  such 


signals.— Grosjean  v.  Denny-Ren  ton  Clay  & 
Coal  Co.  (Wash.)  570. 

8  200.  Where  one  workman  engaged  in  load- 
ing a  ship  must  depend  on  signals  passed  by  an- 
other workman  to  the  one  controlling  the  move- 
ment of  cables  and  slings,  the  one  conveying  the 
signals  to  the  winch  driver  performs  the  duty 
of  the  master,  and  the  rule  of  fellow  servants 
does  not  apply.— Jacobsen  v.  Rothschild  (Wash.) 
261. 

(K)  Risks  Assumed  by  Servant. 

8  216.  An  employe  held  to  assume  the  risks 
ordinarily  incident  to  the  employment— Greg- 
ory v.  Chicago,  M.  &  St.  P.  Ry.  Co.  of  Mon- 
tana (Mont.)  1123. 

8  219.  A  servant  held  to  assume  the  risks 
which  are  open  and  obvious  to  him  arising  from 
the  nature  of  the  employment— Gregory  v.  Chi- 
cago, M.  &  St  P.  Ry.  Co.  of  Montana  (Mont) 
1123. 

8  221.  Rule  concerning  assumption  of  risks 
by  employes  stated.— Beseloff  v.  Strandberg 
(Wash.)  250. 

8  221.  A  rule  respecting  assumption  of  risk 
held  not  to  mean  that  repairs  promised  must 
be  such  as  will  affect  the  safety  of  the  person 
to  whom  the  promise  is  made.— Beseloff  v. 
Strandberg  (Wash.)  250. 

8  221.  If  an  employer's  promise  to  repair  is 
an  inducement  to  continue  work,  employe  can 
do  so  without  assuming  the  risk,  unless  the 
danger  is  imminent— Beseloff  v.  Strandberg 
(Wash.)  250. 

(G)  Contributory  Nearllarence  of  Servant. 

8  236.  Where  a  railroad  trackman  was  en- 
titled to  assume  that  ordinary  care  would  be 
observed  to  warn  him  of  approaching  danger, 
he  was  only  required  to  use  such  care  in  dis- 
covering the  peril  and  avoiding  injury  as  was 
consistent  with  the  performance  of  the  work  in 
which  he  was  engaged.— Smith  v.  Southern  Pa- 
cific Co.  (Or.)  41. 

(H)  Actions. 

Error  in  instructions  cured  by  giving  other 
instructions,  see  Trial,  8  296. 

6  261.  In  an  action  by  a  servant,  held,  that 
the  petition  need  not  negative  contributory  neg- 
ligence—Stevens v.  Missouri,  K.  &  T.  Ry.  Co. 
(Kan.)  398. 

8  261.  A  complaint  for  injuries  to  a  servant 
held  not  demurrable  for  failure  to  negative 
plaintiff's  contributory  negligence.— Hansen  v. 
Rounds  (Wash.)  633. 

8  264.  Variance  between  the  complaint,  in 
an  action  for  injuries  to  a  servant  and  the  evi- 
dence, held  to  amount  to  a  failure  to  prove  the 
cause  of  action  alleged.— Gregory  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.  of  Montana  (Mont.)  1123. 

8  269.  In  an  action  for  damages  for  the 
death  of  a  railroad  engineer  by  an  explosion  of 
the  boiler,  evidence  as  to  the  erroneous  char- 
acter of  a  popular  impression  as  to  the  expan- 
sive effect  of  heated  metal  with  holes  in  it  held 
properly  excluded. — Copenhaver  v.  Northern 
Pac.  Ry.  Co.  (Mont.)  467;  Buls  v.  Same 
(Mont.)  472. 

8  276.  Evidence  in  an  action  by  a  swamper 
for  a  logging  company  for  personal  injuries 
held  sufficient  to  show  that  the  master's  negli- 
gence was  the  proximate  cause  of  the  injury. — 
Craww  v.  Phoenix  Logging  Co.  (Wash.)  266. 

4 278.  In  an  action  for  injuries  to  a  servant 
dence  held  not  to  show  negligence  of  the  mas- 
ter in  failing  to  furnish  proper  appliances.— 
Gregory  v.  Chicago,  M.  &  St  P.  Ry.  Co.  of 
Montana  (Mont.)  1123. 

8  278.  Evidence  in  an  action  by  a  swamper 
for  a  logging  company  for  personal  injuries 
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held  sufficient  to  show  that  the  master  was  neg- 
ligent.—Craww  v.  Phoenix  Logging  Co.  (Wash.) 


§  279.  A  finding  that  a  signal  was  given  by 
the  foreman  of  a  crew  loading  a  vessel  held 
justified  by  the  evidence.— Jacobsen  v.  Roths- 
child (Wash.)  261. 

8  280.  Evidence  held  to  sustain  a  finding 
that  a  miner  did  not  assume  the  risk  of  frozen 
earth  falling  from  the  roof  of  a  tunnel.— Bes- 
eloff  v.  Strandberg  (Wash.)  250. 

S  280.  Evidence  in  an  action  by  a  swamper 
for  a  logging  company  for  personal  injuries 
held  sufficient  to  show  that  the  servant  was  not 
chargeable  with  assumption  of  risk.— Craww  v. 
Phcenix  Logging  Co.  (Wash.)  266. 

|  281.  Evidence  in  an  action  by  a  swamper 
for  a  logging  company  for  personal  injuries 
held  sufficient  to  show  that  the  servant  was  not 
chargeable  with  contributory  negligence. — 
Craww  v.  Phcenix  Logging  Co.  (Wash.)  266. 

§  284.  In  an  action  by  a  motorman  for  in- 
juries, held,  a  question  for  the  jury  whether  the 
motorman  was  acting  within  the  scope  of  his 
employment  when  injured.— Payne  v.  Oakland 
Traction  Co.  (Cal.  App.)  1074. 

8  285.  If  the  evidence  for  plaintiff  in  an  em- 
ployes action  for  injuries  is  conflicting,  or  if 
there  is  any  evidence  of  negligence  of  defend- 
ant, and  that  plaintiff  was  not  guilty  of  con- 
tributory negligence  to  which  his  injuries  may 
proximately  be  imputed,  the  question  is  for  the 
jury.— Payne  v.  Oakland  Traction  Co.  (Cal. 
App.)  1074. 

I  285.  Questions  concerning  the  cause  of  a 
structural  iron  workers  fall  from  a  wall  held, 
under  the  evidence,  jury  question's.— Cole  v. 
Gerrick  (Wash.)  565. 

§  285.  Whether  a  structural  iron  worker's 
fall  from  a  wall  on  an  unexpected  movement 
of  a  beam  which  was  being  lowered  was  caused 
by  the  employer's  negligence  held  a  jury  ques- 
tion.—Cole  v.  Gerrick  (Wash.)  565. 

S 286.  Where  cars  were  transferred  contin- 
ly  over  a  transfer  table  over  a  pit.  held  a 
question  for  the  jury  whether  defendant  was 
negligent  in  failing  to  promulgate  a  rule  requir- 
ing warning  of  car  movements. — Payne  v.  Oak- 
land Traction  Co.  (Cal.  App.)  1074. 

|  2S6.  It  is  only  where  it  appears  beyond 
dispute  that  the  situation  did  not  demand  rules, 
or  that  no  rule  could  have  prevented  the  ac- 
cident, that  the  courts  can  declare  as  a  matter 
of  law  that  the  master  was  not  bound  to  have 
made  rules.— Payne  v.  Oakland  Traction  Co. 
(Cal.  App.)  1074. 

§  286.  In  an  action  by  a  motorman  for  inju- 
ries, evidence  held  to  present  a  question  for  the 
jury  whether  the  conductor  who  moved  the  car 
Injuring  plaintiff  was  negligent  and  whether 
defendant  was  negligent  in  permitting  the  con- 
ductor to  move  it.— Payne  v.  Oakland  Traction 
Co.  (Cal.  App.)  1074. 

§  286.  In  an  action  by  a  motorman  for  in- 
juries, evidence  held  to  present  a  question  for 
the  jury  whether  defendant's  negligence  was  the 
direct  cause  of  the  injury. — Payne  v.  Oakland 
Traction  Co.  (Cal.  App.)  1074. 

§  2S6.  In  an  action  for  injuries  to  an  cm- 
ploye,  evidence  held  to  warrant  the  submission 
to  the  jury  of  the  issue  of  defective  appliances. 
—Jacobsen  v.  Rothschild  (Wash.)  261. 

8  286.  Evidence  of  negligence  held  sufficient 
to  go  to  the  jury  in  the  case  of  injury  to  one 
by  the  starting  of  the  press  of  a  clay  machine 
while  he  is  taking  clay  from  the  cylinder  with 
his  hands.— Grosjean  v.  Denny-Kenton  Clay  & 
Coal  Co.  (Wash.)  570. 
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|  288.  Generally  how  far  one  may  rely  on 
his  employer's  promise  to  repair  without  assum-- 
ing  a  risk  is  a  jury  question.— Beseloff  r. 
Strandberg  (Wash.)  250. 

8  288.  Whether  an  employe,  when  injured, 
was  doing  an  act  so  hazardous  and  dangerous 
as  to  preclude  recovery  under  the  rule  of  as- 
sumption of  risk,  held  a  question  for  the  jury. — 
Etheridge  v.  Gordon  Const  Co.  (Wash.)  639. 

8  289.  In  an  action  by  a  motorman  for  in- 
juries, evidence  held  to  present  a  question  for 
the  jury  whether  his  choice  of  one  of  two  stair- 
ways was  negligent — Payne  v.  Oakland  Trac- 
tion Co.  (Cal.  App.)  1074. 

8  289.  In  an  action  by  a  motorman  for  inju- 
ries, evidence  held  to  present  a  question  for  the 
jury  whether  he  exercised  due  care.— Payne  v. 
Oakland  Traction  Co.  (Cal.  App.)  1074. 

8  289.  Assuming  that  a  motorman  acted  vol- 
untarily in  going  into  a  pit  to  fix  his  car  brakes, 
where  there  was  no  rule  of  the  company  forbid- 
ding it  he  was  not  guilty  of  negligence.— Payne 
v.  Oakland  Traction  Co.  (Cal.  App.)  1074. 

|  289.  If  plaintiffs  evidence  discloses  that 
the  act  in  which  he  was  engaged  when  injured 
was  outside  his  duties,  and  that  without  request 
or  suggestion  from  any  one  in  authority  he  un- 
dertook the  task,  the  question  of  negligence  is 
one  of  law.— Payne  v.  Oakland  Traction  Co. 
(Cal.  App.)  1074. 

8  289.  How  often  a  trackman  should  look 
for  approaching  trains  while  working  on  the 
track,  in  order  to  satisfy  the  requirements  of 
ordinary  care,  held  for  the  jury.— Smith  v. 
Southern  Pacific  Co.  (Or.)  41. 

-  8  289.  A  trackman  struck  and  injured  by 
an  approaching  engine  as  he  was  working  on 
the  track  held  not  guilty  of  contributory  negli- 
gence as  a  matter  of  law.— Smith  v.  Southern 
Pacific  Co.  (Or.)  41. 

5 289.  Whether  a  structural  iron  worker's 
1  from  a  wall  on  an  unexpected  movement  of 
a  beam  which  was  being  lowered  was  guilty 
of  contributory  negligence  held  a  jury  question. 
-Cole  v.  Gerrick  (Wash.)  565. 

8  289.  Evidence  of  contributory  negligence 
held  sufficient  to  go  to  the  jury  in  the  case  of 
injury  to  one  by  the  starting  of  the  press  of 
a  clay  machine  while  he  is  taking  clay  from  the 
cylinder  with  his  hands.— Grosjean  v.  Denny- 
Renton  Clay  &  Coal  Co.  (Wash.)  570. 

8  289.  Whether  an  employ^,  when  injured, 
was  doing  an  act  so  hazardous  and  dangerous 
as  to  peclude  recovery  under  the  rule  of  contrib- 
utory negligence,  held  a  question  for  the  jury. — 
Etheridge  v.  Gordon  Const.  Co.  (Wash.)  639. 

8  291.  In  an  action  for  a  railroad  engineer's 
death  by  the  explosion  of  a  boiler,  an  instruc- 
tion held  properly  refused  under  the  evidence.— 
Copenhaver  v.  Northern  Pac.  Ry.  Co.  (Mont) 
467;  Buls  v.  Same  (Mont.)  472, 

8  293.  Instruction  in  action  for  injuries  to 
servant  as  to  duty  to  provide  safe  place  to 
work,  and  safe  machinery  and  appliances,  held 
proper  under  the  evidence.— Wise  v.  Sugar  Ap- 
paratus Mfg.  Co.  (Kan.)  403. 

8  297.  Finding  that  employer  had  actual 
knowledge  of  defects  in  boiler  causing  inju- 
ries held  equivalent  to  a  finding  that  he  should 
have  had  such  knowledge.— Wise  t.  Sugar  Ap- 
paratus Mfg.  Co.  (Kan.)  403. 

IV.  LIABILITIES  FOB  IHJTJRIES  TO 
THIRD  PERSONS. 

(A)  Acts  or  Omissions  of  Servant. 

Liability  of  corporation  for  assault  by  agent 
see  Corporations,  8  492. 
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(B)  Work  of -Independent  Contractor. 

Liability  of  municipality  for  injuries  by  inde- 
pendent contractors  on  public  works,  see  Mu- 
nicipal Corporations,  §  751. 

§  318.  One  held  an  independent  contractor, 
for  whose  negligence  the  owner  of  the  building 
under  construction  was  not  liable.— Cary  v. 
Spark  man  &  McLean  Co.  (Wash.)  1093. 

|  320.  An  owner  employing  an  independent 
contractor  held  not  liable  for  injuries  to  a  third 
person,  notwithstanding  Rem.  &  Bal.  Code.  8 
8309— Cary  v.  Sparkman  &  McLean  Co.  (Wash.) 
1093. 

MATERIALITY. 

Of  testimony  as  element  of  perjury,  see  Per- 
jury, 8  13. 


MATERIALS. 

Liens  on  real  property  for  materials  furnished, 
see  Mechanics'  Liens. 

MATURITY. 

Of  bill  or  note,  see  Bills  and  Notes,  §  129. 

MAXIMS. 

Of  equity,  see  Equity,  8  06. 

MEASURE  OF  DAMAGES. 

See  Damages,  88  95-118. 

For  breach  of  contract  of  sale,  see  Sales,  88 
360.  418. 

For  failure  to  repair  demised  premises,  see 
Landlord  and  Tenant,  8  159. 

For  losses  from  violation  of  instruction  to  fac- 
tor, see  Factors,  §  43. 

MECHANICS'  LIENS. 

Mining  liens,  see  Mines  and  Minerals,  68  112- 
117. 

II.  RIGHT  TO  LIEN. 

(B)    Subcontractors,      and  Contractor!' 
Workmen  and  Materialmen. 

8  96.   Purchase  of  material  for  sidewalk  held 
made  at  the  request  of  the  owner,  within  Comp. 
Iiows  1897,  §  2218.  so  as  to  entitle  the  material- 
man to  a  hen— Houston-Hart  Lumber  Co. 
Xeal  (N.  M.)  621. 

8  99.  A  materialman,  to  acquire  a  lien,  must 
comply  with  Laws  1909,  c.  45.— Finlay  v.  Tag- 
holm  (Wash.)  1083. 

8  99.  One  held  not  a  subcontractor,  but  a 
materialman,  within  Laws  1909,  c.  45.— Finlay 
v.  Tagholm  (Wash.)  1083. 

m.  PROCEEDINGS  TO  PERFECT. 

8  136.  Mechanic's  lien  notice  held  -sufficient 
to  include  a  boiler  house  about  60  feet  from  the 
main  building:  of  sawmill.— Dow  v.  Courteney 
Lumber  Co.  (Or.)  652. 

§  157.  Lien  notice  designating  building  not 
owned  by  company  against  which  a  lien  was 
claimed  held  misleading  and  void  as  to  a  mort- 
gasee.— Dow  v.  Courteney  Lumber  Co.  (Or.) 
652. 

MEDICAL  EXPERTS. 

Testimony,  see  Evidence,  §8  548-558. 

MEDICAL  TREATMENT. 

Of  person  injured  as  element  of  damages,  see 
Damages.  §  43. 


MEMBERS. 

Of  building  and  loan  associations,  see  Building 

and  Loan  Associations. 
Of  corporations  in  general,  see  Corporations, 

88  189-267. 
Of  firms,  see  Partnership. 

MEMORANDA. 

Required  *y  statute  of  frauds,  see  Frauds, 
Statute  of,  8  115. 

MENTAL  CAPACITY. 

See  Insane  Persons. 

To  make  will,  see  Wills,  88  38-55. 

MERGER. 

Of  cause  of  action  in  judgment,  see  Judgment, 
§§  574-585. 

MESSAGES. 

Transmission  and  delivery  of  telegraph  or  tel- 
ephone messages,  see  Telegraphs  and  Tele- 
phones, 8  31. 

MILITIA. 

Limitations  of  charges  for  transportation  as 
denial  of  equal  protection  of  law,  see  Consti- 
tutional Law,  §  242. 

MINES  AND  MINERALS. 

Agricultural  entry  on  mineral  land,  see  Pub- 
lic Lands,  §  29. 
Taxation,  see  Taxation,  68  63,  608,  611. 

I.  PUBLIC  MINERAL  LANDS. 

(A)  Reservation  and  Disposal  in  General. 

Fraud  of  agent,  see  Principal  and  Agent,  8  69. 

(B)  Location  and  Acquisition  of  Claims. 

Admissions  as  evidence  in  action  to  quiet  ti- 
tle, see  Evidence,   §  230. 

S  17.  Evidence  that  there  were  seams  of 
mineral  on  a  mining  claim  held  insufficient  to 
show  discovery. — Harper  v.  Hill  (Cal.)  162. 

8  17.  What  constitutes  a  discovery  within 
mining  law  stated.— Murray  v.  White  (Mont.) 
754. 

8  18.  Under  Rev.  St.  SS  2320,  2322.  2325, 
2320  (II.  S.  Comp.  St.  1901.  pp.  1424.  1425, 
1429,  1430),  where  a  locator  of  a  mining  claim 
has  established  his  side  lines  in  good  faith,  he 
is  entitled  to  the  ground  within  such  lines  as 
against  subsequent  locators,  though  the  side 
lines  at  the  end  of  the  claim  were  not  300  feet 
distant  from  the  center  of  the  ledge  or  vein.— 
Harper  v.  Hill  (Cal.)  162. 

8  18.  The  rule  that  the  lines  of  a  mining  lo- 
cation originally  located  more  than  300  feet 
from  the  center  line  of  the  vein  or  lode  will 
be  drawn  in  at  the  instance  of  a  locator  of  ad- 
joining ground  does  not  apply  to  a  case  of  mis- 
take as  to  the  actual  location  of  the  center  of 
the  vein  or  lode.— Harper  v.  Hill  (Cal.)  162. 

§  20.  Where  the  boundaries  of  a  mining 
claim  were  not  marked  on  the  ground,  the  lo- 
cation was  invalid.— Harper  v.  Hill  (Cal.)  162. 

8  23.  Where  several  contiguous  mining  claims 
are  held  in  common,  the  necessary  assessment 
work  to  keep  them  all  alive  may  be  done  on 
any  one  of  them,  provided  it  equals  in  value 
the  work  required  for  all.— Morgan  v.  Myers 
(Cal.)  153. 

8  23.  Assessment  work  done  on  one  of  two 
noncontiguous  mining  claims  will  not  count  for 
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work  required  to  hold  the  other.— Morgan  v. 
Myers  (Cal.)  153. 

8  27.  A  contract  concerning  mining  claims 
held  to  have  been  supported  by  a  sufficient  con- 
sideration.—Murray  v.  White  (Mont)  754. 

f  27.  In  a  suit  for  specific  performance  of 
a  contract  concerning  mining  claims,  a  defense 
of  illegality  of  consideration  held  without  merit 
—Murray  v.  White  (Mont)  754. 

§  27.  A  contract  between  adverse  claimants 
to  land  before  the  United  States  Land  Office 
held  not  unlawful— Murray  v.  White  (Mont.) 
754. 

8  27.  Amount  of  expenses  for  which  one  of 
the  parties  to  a  contract  for  the  procuring  of 
a  patent  to  land  was  liable  determined.— Mur- 
ray v.  White  (Mont.)  754. 

|  38.  Whether  a  recital  in  a  location  of 
mining  claims  that  they  were  together  and 
touching  was  sufficient  to  overcome  the  testi- 
mony of  the  locator  to  the  contrary  was  for 
the  trial  court— Morgan  v.  Myers  (Gal.)  153. 

8  38.  In  an  action  involving  the  validity  of 
a  mining  claim,  evidence  showing  the  forfeiture 
of  another  claim  under  which  defendants  claim- 
ed certain  rights  held  admissible  on  plaintiffs 
behalf  without  an  express  plea.— Harper  v.  Hill 
(Cal.)  162. 


II.  TITLE,  CONVEYANCES,  AND 
CONTRACTS. 

(B)  Conveyances  la  General. 

8  54.  Failure  of  grantee  to  perform  cove- 
nant to  sink  shaft  and  develop  vein  or  lode  of 
mineral  Acid  not  ground  for  cancellation  of 
deed.— Womble  v.  Womble  (Cal.  App.)  353. 

8  54.  Promise  by  grantee  to  sink  shafts  and 
develop  lode  or  vein  of  mineral  held  not  a  con- 
dition subsequent,  but  merely  a  personal  cove- 
nant, binding  only  the  parties  to  the  contract. 
—Womble  v.  Womble  (Cal.  App.)  353. 

8  54.  Under  Civ.  Code,  8  3046,  vendor  held 
not  entitled  to  lien  on  land  for  failure  of  ven- 
dee to  sink  shafts,  and  develop  vein  or  lode  of 
mineral.— Womble  v.  Womble  (Cal.  App.)  353. 

(C)  Leases,  Licenses,  and  Contracts. 

Assignments,  requirement  of  statute  of  frauds, 

see  Frauds.  Statute  of,  8  63. 
Lease  of  Indian  land,  see  Indians,  8  16. 

ILL  OPERATION  OF  MINES,  QUAR- 
RIES, AND  WELLS. 

(B)  Mlnlna*  Partnerships  and  Compnnles. 

Loans  by  stockholders  to  corporations,  see  Cor- 
porations, 8  316. 

8  104.  Statements  of  plaintiff  as  to  his  aban- 
donment of  bis  subscribed  stock  held  not  an 
estoppel  in  an  action  to  compel  its  issuance  to 
him. — Anthony  v.  Hillsboro  Gold  Mining  Co. 
(Or.)  442. 

8  104.  Plaintiff  held  entitled  to  compel  the 
issuance  of  stock  notwithstanding  nonpayment 
of  assessments.— Anthony  v.  Hillsboro  Gold 
Mining  Co.  (Or.)  442. 

8  105.  Under  St  1880,  c.  118,  as  amended 
by  St  1897,  c.  92,  the  directors  of  a  mining 
corporation  held  without  power  to  mortgage 
mining  ground  without  the  consent  of  holders 
of  two-thirds  of  the  stock.— Bennett  v.  Red 
Cloud  Mining  Co.  (Cal.  App.)  119. 

8  105.  The  want  of  authority  of  the  directors 
of  a  mining  corporation  to  mortgage  mining 
ground  without  the  ratification  of  the  stock- 
holders, as  required  by  St.  1880.  c.  118,  as 
amended  by  St.  1897,  c.  92,  may  be  raised  by 
any  one  who  connects  himself  with  the  title 
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of  the  corporation,  as  well  as  by  the  stockhold- 
ers thereof.— Bennett  v.  Red  Cloud  Mining  Co. 
(Cal.  App.)  119. 

8  105.  The  consent  of  the  stockholders  of  a 
mining  corporation  to  a  mortgage  of  mining 
ground,  required  under  St  1880,  c.  118,  as 
amended  by  St  1897,  c.  92,  held  not  to  be  pre- 
sumed from  the  mere  fact  of  the  conveyance- 
Bennett  v.  Red  Cloud  Mining  Co.  (CaL  App.) 
119. 

8  105.  A  mortgagee  of  mining  property  held 
not  entitled  to  question  the  validity  of  another 
mortgage  on  the  ground  that  the  stockholders 
did  not  consent  thereto,  as  required  by  St  1880. 
c.  118.  as  amended  by  St  1897,  c  92.— Bennett 
v.  Red  Cloud  Mining  Co.  (CaL  App.)  119. 

(C)  Rights  aad  Liabilities  Incident  ta 
Working. 

Liability  of  master  for  injuries  to  servant  from 
defective  or  dangerous  condition  of  mines, 
quarries,  and  excavations,  see  Master  and 
Servant,  8  118. 

Priority  of  mortgage,  see  Mortgages,  |  151. 

8  109.  Plaintiff  held  entitled  under  a  con- 
tract to  drill  an  oil  well  for  defendant  to  re- 
cover the  price.— Collier  v.  Monger  (Kan.)  385. 

8  112.  Electricity  furnished  for  illumination 
or  power  in  working  a  mine  held  "supplies," 
L.  O.  L.  8  7444,  giving  a  lien  for  supplies 
furnished  for  working  a  mine.— Grants  Pass 
Banking  &  Trust  Co.  v.  Enterprise  Mining  Co. 
(Or.)  859. 

8  114.  The  right  to  file  a  proper  lien  for 
mining  supplies  furnished  continued  after  a 
futile  attempt  to  file  a  lien  until  the  expiration 
of  the  time  allowed  to  file  the  original  lien.— 
Grants  Pass  Banking  &  Trust  Co.  v.  Enter- 
prise Mining  Co.  (Or.)  859. 

8  117.  In  a  suit  to  establish  a  lien  for  elec- 
tricity furnished  a  mine  consolidated  with  a 
suit  by  another  to  foreclose  a  mortgage  on 
the  mining  property,  held,  that  the  burden  was 
upon  the  mining  company  or  the  mortgagee 
plaintiff  to  show  that  the  electricity  was  not 
used  by  the  mining  company. — Grants  Pass 
Banking  &  Trust  Co.  v.  Enterprise  Mining  Co. 
(Or.)  859. 

MISAPPROPRIATION. 

See  Embezzlement 

MISCONDUCT. 

See  Contempt 

MISREPRESENTATION. 

a 

See  False  Pretenses;  Fraud. 

Affecting  validity  of  contract  in  general,  see 

Contracts,  8  94. 
Affecting  validity  of  contract  of  sale,  see  Sales, 

88  38,  39. 

MODIFICATION. 

Of  contract  for  exchange  of  property,  see  Ex- 
change of  Property,  8  5. 

Of  judgment,  see  Judgment,  8  299. 

Of  judgment  or  order  of  lower  court  in  appel- 
late court  see  Appeal  and  Error,  8  1151. 

Of  requested  instructions,  see  Trial,  8  267. 

Requirement  of  statute  of  frauds  affecting,  see 
Frauds,  Statute  of,  8  13L 

MONEY. 

Cash  legacies,  see  Wills,  8  566. 
Compensation  for  use,  see  Interest. 
Deposits,  see  Banks  and  Banking,  8  147. 
Embezzlement,  see  Embezzlement 
Obtaining  money   under  false  pretenses,  see 
False  Pretenses. 
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MONEY  LENT. 

Bill  or  note  given  for  loan  of  money,  see  Bills 
and  Notes. 

By  building  and  loan  associations,  see  Build- 
ing and  Loan  Associations,  8  34. 
Interest  on  loans,  see  Interest 
Usurious  loans,  see  Usury. 

MONEY  PAID. 

Recovery  of  price  paid  for  land,  see  Vendor 
and  Purchaser,  §f  335,  336. 

MONEY  RECEIVED. 

Recovery  of  price  paid  for  land,  see  Vendor  and 
Purchaser,  88  335,  336. 

8  9.  A  creditor  for  whose  benefit  money  was 
paid  by  the  debtor  to  a  third  party  held  en- 
titled to  sue  to  compel  payment  thereof.— Bey- 
mer  v.  Monarch  (Idaho)  739. 

MONOPOLIES. 

H.  TRUSTS  AND  OTHER  COMBINA- 
TIONS IN  RESTRAINT 
OF  TRADE. 

8  12.  A  contract  held  not  within  Act  Cong. 
July  2,  1890,  c.  647,  8  3,  26  Stat.  209  (U.  S. 
Comp.  St.  1901,  p.  3201),  declaring  illegal  con- 
tracts in  restraint  of  trade.— Gaflap  Electric 
Light  Co.  v.  Pacific  Improvement  Co.  (N.  M.) 

8  20.  A  conspiracy  in  restraint  of  trade  de- 
nounced by  the  anti-trust  act  (Act  Cong.  July 
2.  1800,  c.  647.  8  3,  26  Stat.  200  [U.  S.  Comp. 
St.  1901,  p.  3201])  cannot  be  formed  between 
two  corporations  by  the  acts  and  thoughts  of 
one  person  acting  as  agent  of  both  corporations. 
—United  States  v.  Santa  Rita  Store  Co.  (N.  M.) 
620. 

MOOT  QUESTIONS. 

Determination  by  courts,  see  Appeal  and  Er- 
ror, 88  19,  781. 

MORTGAGES. 

Cancellation,  see  Cancellation  of  Instruments, 
6  52. 

Declarations  by  mortgagor  as  evidence  against 

mortgagee  and  privies,  see  Evidence,  8  230. 
Of  mining  property,  see  Mines  and  Minerals, 


8  105. 
Of 


personal  property  in  general,  see  Chattel 
Mortgages. 

To  building  and  loan  association,  see  Building 
and  Loan  Associations,  8  39. 

I.  REQUISITES  AND  VALIDITY. 

(A)  Nature  and  Essentials  of  Conveyances 
as  Security. 

Application  of  equitable  maxim  to  suit  to  have 
deed  declared  a  mortgage,  see  Equity,  8  66. 

8  32.  The  test  whether  an  agreement  was  a 
contract  for  the  resale  of  property  or  a  mort- 
gage held  the  continued  existence  of  the  debt— 
Bickel  v.  Wessinger  (Or.)  34. 

8  32.  In  case  of  doubt  between  a  contract 
for  the  resale  of  property  and  a  mortgage,  the 
latter  will  be  upheld.— Bickel  v.  Wessinger 
(Or.)  34. 

8  32.  The  courts  are  inclined  to  construe 
an  instrument  a  mortgage  if  upon  the  evidence 
there  is  any  doubt  as  to  whether  it  was  intend- 
ed as  a  conditional  sale  or  a  mortgage.— Kinney 
v.  Smith  (Or.)  854. 

8  37.  It  is  competent  to  show  by  parol  that 
a  deed  absolute  in  form  is  a  mortgage.— Bickel 
v.  Wessinger  (Or.)  34. 


8  38.  Evidence  held  to  show  that  an  agree- 
ment between  a  purchaser  at  a  mortgage  fore- 
closure sale  and  the  mortgagor  was  a  mortgage 
and  not  a  contract  to  reconvey  the  property.— 
Bickel  v.  Wessinger  (Or.)  34. 

8  38.  To  show  that  a  deed  absolute  in  form 
was  intended  as  a  mortgage,  the  evidence  must 
be  clear.— Bickel  v.  Wessinger  (Or.)  34. 

8  38.  A  certain  instrument  held  on  the  evi- 
dence a  mortgage,  and  not  a  conditional  sale. 
-Kinney  v.  Smith  (Or.)  864. 

m.  CONSTRUCTION  AND  OPERA- 
TION. 

(C)  Property  Mortgaged,  and  Estates  of 
Parties  Tnereln. 

8  139.  A  mortgage  does  not  pass  the  title  to 
the  mortgagee,  except  by  foreclosure  or  relin- 
quishment by  the  mortgagor.— Kinney  t.  Smith 
(Or.)  854. 

(D)  Men  aad  Priority. 

8  151.  A  mining  lien  held  prior  to  a  mortgage 
executed  on  the  mining  property.— Grants  Pass 
Banking  &  Trust  Co.  v.  Enterprise  Mining  Co. 
(Or.)  859. 

V.  ASSIGNMENT  OF  MORTGAGE  OR 
DERT. 

Usurious  transfer,  see  Usury,  8  126. 

VII.  PAYMENT    OR  PERFORMANCE 
OF  CONDITION,  RELEASE, 
AND  SATISFACTION.  m 

8  319.  In  an  action  by  a  married  woman 
against  ber  husband's  estate  to  set  aside  the  re- 
lease of  a  mortgage  which  she  held  on  his  prop- 
erty, evidence  held  to  show  that  it  was  released 
through  mistake.— Long  v.  Dufur  (Or.)  59. 

X.  FORECLOSURE  RT  ACTION. 

Foreclosure  suit  by  foreign  corporation  as  do- 
ing business  in  state,  see  Corporations,  8  642. 

Mortgages  by  or  to  building  and  loan  associa- 
tion, see  Building  and  Loan  Associations,  8 
39. 

(I)  Judgment  or  Decree  and  Execution. 

8  489.  Under  Rem.  &  Bal.  Code,  8  1128,  held 
proper  to  include  in  the  decree  of  foreclosure  the 
portion  of  the  mortgage  debt  that  matured  after 
the  commencement  of  the  action  and  before  its 
rendition.— Naden  v.  Christopher  (Wash.)  1116 

8  497.  A  decree  foreclosing  a  first  mortgage 
rendered  in  a  suit  against  the  mortgagor  and 
against  the  second  mortgagee  who  made  no  an- 
swer extinguishes  the  second  mortgage  lien.— 
Bickel  v.  Wessinger  (Or.)  34. 

(O)  Operation  and  Effect. 

8  586.  The  process  of  devesting  a  mortgagor 
of  his  title  in  the  property  is  incomplete  until 
the  execution  and  delivery  of  the  sheriff's  deed 
on  mortgage  foreclosure  sale.— Bickel  v.  Wes- 
singer (Or.)  34. 

XI.  REDEMPTION. 

Application  of  equitable  maxim  to  suit  to  have 
deed  declared  a  mortgage,  see  Equity,  8  66. 

By  cotenant,  see  Tenancy  in  Common,  8  47. 

Forbearance  as  consideration  for  extension  of 
time  to  redeem,  see  Contracts,  8  71. 

Requirements  of  statute  of  frauds  as  to  agree- 
ment extending  time  for  redemption,  see 
Frauds,  Statute  of,  8  49. 

8  591.  Notwithstanding  a  sale  under  a  de- 
cree foreclosing  a  first  mortgage  rendered  in  a 
suit  against  the  mortgagor,  and  the  second 
mortgagee  who  defaulted,  the  mortgagor  has 
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an  equity  of  redemption  at  all  times  prior  to 
the  execution  of  .the  sheriff's  deed.— Bickel  v. 
Wessinger  (Or.)  34. 

S  599.  Facts  held  to  prove  an  implied  prom- 
ise .of  a  mortgagor  to  refund  the  money  paid 
by  a  purchaser  at  the  foreclosure  sale  in  con- 
sideration of  the  extension  of  time  in  which 
to  redeem.— Bickel  v.  Wessinger  (Or.)  34. 

§  599.  Prior  to  the  execution  and  delivery  of 
the  sheriff's  deed  on  a  mortgage  foreclosure  sale, 
the  purchaser  at  the  sale  may  agree  with  the 
mortgagor  to  hold  the  property  for  him  and  to 
extend  the  time  in  which  to  redeem.— Bickel  v. 
Wessinger  (Or.)  34. 

S  006%.  In  an  action  to  declare  a  deed  a 
mortgage,  held,  that  plaintiff  had  the  right  of 
redemption,  but  not  the  right  to  have  the  deed 
reformed. — Kinney  v.  Smith  (Or.)  854. 

S  614.  A  mortgagor  held  not  barred  by  lach- 
es or  by  limitations  from  suing  to  redeem. — 
Bickel  v.  Wessinger  (Or.)  34. 

MOTIONS. 

Record  for  purpose  of  review,  see  Appeal  and 
Error,  §  520. 

For  particular  purposet  or  relief. 

Dismissal  of  action  or  nonsuit,  see  Trial,  §  159. 

Dismissal  of  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  8  800 ;  Criminal  Law.  §  1131. 

New  trial,  see  Criminal  Law,  ft  957;  New 
Trial,  §§  109-166. 

Opening  or  vacating  judgment,  see  Judgment, 
§5  162-169,  386. 

Publication  of  process,  see  Process,  §  96. 

Quashing  venire,  see  Jury,  §  117. 

Relating  to  pleadings,  see  Pleading,  §8  345-367. 

Striking  out  evidence,  see  Trial,  §  94. 

ft  62.  The  rule  that  the  court  may  adopt 
the  construction  placed  on  a  contract  by  the 

girties  held  applicable  to  an  order  of  court.— 
tate  v.  District  Court  of  Second  Judicial  Dist., 
Silver  Bow  County  (Mont.)  472. 

MOTOR  VEHICLES. 

Liability  of  city  for  injuries  from  negligent 
operation  by  officer,  see  Municipal  Corpora- 
tions, §  747. 

MUNICIPAL  CORPORATIONS. 

See  Counties;  Schools  and  School  Districts,  §§ 
19-141. 

Drainage  or  reclamation  districts,  see  Drains, 
S  19. 

Irrigation   districts,   see  Waters  and  Water 

Courses,  88  230-261. 
Judicial  notice  of  location,  see  Criminal  Law, 

I  304. 

Street  railroads,  see  Street  Railroads. 
Water  supply,  see  Waters  and  Water  Cours- 
es, §§  201-200. 

L  CREATION,  ALTERATION.  EXIST- 
ENCE. AND  DISSOLUTION. 

(A)  Incorporation  and   Incidents  of  Ex- 
istence. 

Enactment  of  laws  for  incorporation  of  ports, 
see  Statutes,  §  34. 

§  10.  Laws  1909.  c.  39,  providing  for  the 
incorporation  of  ports  in  counties  bordering 
upon  bays,  etc.,  is  constitutional.— Bennett 
Trust  Co.  v.  Sengstacken  (Or.)  803. 

|  12.  Under  Laws  1909.  c.  39.  8  3.  a  return 
of  the  canvass  of  a  special  election  made  in 
accordance  with  the  general  election  law  (L.  O. 
L.  §  3328).  is  a  sufficient  compliance  with  the 
requirement  as  to  return.— Bennett  Trust  Co. 
v.  fcongetacken  (Or.)  St>3. 


§  12.  Under  Laws  1909,  c.  39,  and  L.  O.  L. 
§  3307.  the  proclamation  establishing  a  port 
as  a  result  of  a  special  election  is  conclusive 
against  collateral  attack.— Bennett  Trust  Co.  v. 
Sengstacken  (Or.)  863. 

{  13.  Laws  1909,  c  39.  ft  8,  held  directory 
in  its  requirement  as  to  time  of  organization, 
so  that  the  organization  of  the  board  of  port 
commissioners  in  substantial  compliance  there- 
with was  sufficient.— Bennett  Trust  Co.  v.  Seng- 
stacken (Or.)  863. 

(B)  Territorial  Extent  and  Subdivision*. 

Annexation,  Consolidation,  and 
Division. 

§  34.  Under  Mansf.  Dig.  ft  922  (Ind.  T. 
Ann.  St.  1899,  ft  692),  annexation  of  contigu- 
ous territory  to  a  municipality  held  to  become 
effective  30  days  after  the  transcript  is  filed 
with  the  county  court— Tulsa  St.  Ry.  Co.  v. 
Oklahoma  Union  Traction  Co.  (Okl.)  180. 

(C)  Amendment,  Repeal,  or  Forfeiture  of 

Charter,  and  Dissolution. 

§  46.  Laws  1889-90.  p.  223,  c  7,  ft  6  (Bal- 
linger's  Ann.  Codes  &  St.  ft  740  [Pierce's  Code, 
ft  3733]),  vesting  the  legislative  power  of  cities 
in  the  mayor  and  common  council,  held  to  be 
modified  by  Laws  1903,  c.  186,  ft  1.  authorizing 
charter  amendments. — Walker  v.  City  of  Spo- 
kane (Wash.)  775. 

§  46.  Proposed  amendment  to  city  charter 
under  the  provisions  of  Laws  1903,  c.  ISO.  ft  1, 
by  a  city  subject  to  general  laws  under  Const, 
art.  11,  ft  10.  held  within  the  terms  of  the 
statute— Walker  v.  City  of  Spokane  (Wash.) 
775. 

IL  GOVERNMENTAL   POWERS  AND 
FUNCTIONS  IN  GENERAL. 

Delegation  of  legislative  powers  to.  municipal 
corporations,  see  Constitutional  Law,  f  63. 

Delegation  to  municipalities  of  power  to  con- 
trol traffic  in  intoxicating  liquors,  see  Intoxi- 
cating Liquors,  ftft  10,  11. 

I  61.  Under  Corist.  art.  11.  I  10,  authorizing 
any  city  to  make  local  regulations  conforming 
to  the  general  laws,  a  city,  under  Laws  191)3,  c. 
186,  S  1.  may  provide  for  the  initiative  and 
referendum  form  of  local  government.— Walker 
v.  City  of  Spokane  (Wash.)  775. 

HI.  LEGISLATIVE  CONTROL  OT  MU- 
NICIPAL ACTS.  RIGHTS.  AND 
LIABILITIES. 

ft  71.  In  the  absence  of  constitutional  in- 
hibition, the  Legislature  may  authorize  obstruc- 
tions in  the  streets  of  a  municipality  which, 
without  such  sanction,  may  become  nuisances, 
but  statutes  of  that  kind  must  be  strictly  con- 
strued.—Baker  City  Mut.  Irr.  Co.  v.  Baker  City 
(Or.)  9. 

§  79.  The  rule  that  two  statutory  provisions 
must  be  construed  together  and  made  to  har- 
monize, if  possible,  must  be  applied  to  the  con- 
struction of  a  charter  of  a  city,  and  the  statutes 
regulating  cities.— McGill  v.  Hedges  (Wash.) 
035. 

IV.  PROCEEDINGS  OF  COUNCIL  OR 
OTHER  GOVERNING  BODY. 

(B)  Ordinances  and  By-Laws  In  General. 

Judicial  notice  of  ordinances,  see  Criminal 
Law,  §  304;  Evidence,  f  32. 

Ordinances  as  documentary  evidence,  see  Evi- 
dence, §  344. 

V.  OFFICERS.  AGENTS.  AND  EM- 
PLOYES. 

Injunction  to  determine  title  of  port  commis- 
sioners to  office,  see  Officers,  ft  82. 
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(A)  Municipal  Officers  In  General. 

§  124.  The  use  of  the  word  "employed"  in 
section  1,  c.  114,  Laws  1891  (section  4643,  Gen. 
St.  1909),  excludes  officers,  an  office  being  dis- 
tinguished from  an  employment  in  that  it  im- 
plies tenure,  duration,  emolument,  and  duty.— 
State  v.  City  of  Ottawa  (Kan.)  391. 

§  147.  Commissioners  of  incorporated  ports, 
appointed  under  Laws  1909,  c  39,  held  officers 
de  facto.— Bennett  Trust  Co.  v.  Sengstacken 
(Or.)  863. 

5  149.  Laws  1909,  c.  39,  I  8,  held  not  in  con- 
flict with  Const,  art.  15,  I  2,  relating  to  terms 
of  office,  when  considered  with  Const,  art.  2, 
|^2.— Bennett  Trust  Co.  v.  Sengstacken  (Or.) 

§  149.  Commissioners  of  incorporated  ports 
appointed  under  Laws  1909,  c.  30,  §  8,  held  not 
"officers"  within  Const  art.  15,  §  2.— Bennett 
Trust  Co.  v.  Sengstacken  (Or.)  863. 

.8  168.  Laws  1889-90.  pp.  223.  224,  c.  7.  88 
6.  7  (Bellinger's  Ann.  Codes  &  St.  §§  740.  741 
[Pierce's  Code,  88  3733,  3734]),  do  not  define 
a  mayor  as  an  executive  officer. — Walker  v. 
City  of  Spokane  (Wash.)  775. 

8  168.  The  duties  of  a  mayor  may  be  legis- 
lative, executive,  or  judicial,  according  to  the 
law  in  force  in  his  jurisdiction.— Walker  v.  City 
of  Spokane  (Wash.)  775. 

(C)  Agent*  and  Employe*. 

8  215.  Laws  1891,  c.  114.  8  1  (Gen.  St.  1909, 
8  4643),  providing  for  eight  hours'  work  for  em- 
ployes of  any  city,  applies  to  engineers  and  fire- 
man of  water  and  electric  plant. — State  v.  City 
of  Ottawa  (Kan.)  391. 

IX.  PUBLIC  IMPROVEMENTS. 

Right  to  trial  by  jury  in  condemnation  pro- 
ceedings, see  Jury,  §  19. 

(A)  Power    to    Make    Improvements  or 

Grant  Aid  Therefor. 

Deprivation  of  property  without  due  process  of 
law,  see  Constitutional  Law,  8  290. 

6  265.  The  power  of  a  city  to  make  public 
improvements  must  be  found  in  the  charter  con- 
ferring the  right,  either  by  express  grant  or 
by  necessary  implication. — Baker  City  Mut.  Irr. 
Co.  v.  Baker  City  (Or.)  9. 

8  2S4.  The  power  of  a  city  to  make  public 
improvements  cannot  be  delegated  when  it  in- 
volves the  exercise  of  discretion  and  judgment, 
unless  permission  to  do  so  is  expressly  granted.— 
Baker  City  Mut.  Irr.  Co.  v.  Baker  City  (Or.)  9. 

8  284.  Under  Baker  City  Charter  (Sp.  Laws 
1903,  p.  547),  the  city  held  without  authority  to 
delegate  the  power  to  determine  the  character  of 
improvements  of  ditches  on  the  sides  of  streets 
to  be  improved  by  the  city. — Baker  City  Mut. 
Irr.  Co.  v.  Baker  City  (Or.)  9. 

(B)  Preliminary    Proceedings    and  Ordi- 

nances or  Resolutions. 

8  304.  An  ordinance  providing  for  a  pub- 
lic improvement  at  the  cost  of  the  property  ben- 
efited held  required  to  specify  the  general  char- 
acter and  extent  of  the  improvement. — Baker 
City  Mut.  Irr.  Co.  v.  Baker  City  (Or.)  9. 

<C)  Contracts. 

8  372.  Where  a  municipal  improvement  is  to 
be  paid  from  a  special  fund  created  by  assess- 
ment, a  failure  or  delay  of  the  municipality  in 
collecting  the  money  does  not  prevent  the  con- 
tractor from  enforcing  collection  against  the 
city.— O'Neil  v.  City  of  Portland  (Or.)  655. 


8  874.  A  complaint  by  a  contractor  for  street 
improvements  against  a  city  held  not  demur- 
rablc-O'Neil  v.  City  of  Portland  (Or.)  655. 

(D)  Damage*. 

Compensation  or  damages  for  property  taken 
under  power  of  eminent  domain,  see  Eminent 
Domain. 

Liability  for  consequential  injuries  from  change 
of  grade,  see  Eminent  Domain,  8  93. 

8  395.  In  an  action  for  injuries  caused  to 
building  by  grading  street,  measure  of  damages 
held  to  be  the  cost  of  restoring  the  building  to 
its  former  condition.— Meyer  v.  City  of  Rose- 
dale  (Kan.)  1043. 

IE)  Assessments  for  Benefits,  and  Special 
Taxes. 

Deprivation  of  property  without  due  process  of 
law,  see  Constitutional  Law,  8  290. 

For  drains,  see  Drains,  88  66-73. 

Hearing  of  objections  to  assessments  as  deny- 
ing due  process  of  law',  see  Constitutional 
Law,  8  290. 

Parol  evidence  to  vary  stipulations  as  to 
amount  of  assessment,  see  Evidence,  8  441. 

8  449.  In  proceedings  for  a  public  improve- 
ment under  Act  March,  1889  (St.  1889,  c.  76), 
had  aa  required  by  sections  2  to  5,  the  decision 
of  a  city  counsel  ordering  an  assessment  held 
conclusive  against  a  party  who  had  made  no  ob- 
jection therein.— United  Real  Estate  &  Trust 
Co.  v.  Barnes  (Cal.)  167. 

8  460.  Stated  items  of  expense  held  properly 
included  in  a  street  improvement  assessment  un- 
der Laws  1907.  c.  153,  8  23,  as  amended  by 
Laws  1909,  c.  211,  11.— in  re  Jackson  Street 
in  City  of  Seattle  (Wash.)  1112. 

86  488,  489.  In  proceedings  to  enjoin  an  as- 
sessment made  under  Act  March  6,  1889  (St. 
1889,  c.  76)  88  9,  10.  13-15,  a  person  not  object- 
ing to  the  confirmation  of  a  commissioners'  re- 
port held  estopped  from  objecting  to  the  assess- 
ment on  the  ground  that  the  commissioners  were 
interested.— United  Real  Estate  &  Trust  Co.  v. 
Barnes  (Cal.)  167. 

88  488,  489.  Property  owners  held  estopped 
to  attack  a  street  improvement  assessment  un- 
der Laws  1907.  c.  153,  8  23,  as  amended  by 
Laws  1909.  c.  211,  6  1,  on  the  ground  that  the 
improvement  was  unusually  and  unnecessarily 
wide.— In  re  Jackson  Street  in  City  of  Seattle 
(Wash.)  1112. 

8  508.  Because  of  Const,  art.  11,  8  2.  and 
article  4.  8  1  (a),  Laws  1907,  p.  311  (L.  O.  L. 
8  54S),  giving  an  appeal  from  an  order  granting 
a  new  trial,  held  not  to  modify  Act  Jan.  23, 
1903  (Portland  City  Charter)  8  401.  providing 
that,  on  appeal  to  the  circuit  court  from  a  city 
assessment,  the  verdict  of  the  jury  shall  be  final. 
—City  of  Portland  v.  Nottingham  &  Co.  (Or.) 
28. 

6  508.  The  Supreme  Court  will  not  disturb 
the  boundaries  of  a  street  improvement  assess- 
ment district  if  there  is  ground  for  different 
opinion  as  to  the  proper  boundaries.— In  re 
Jackson  Street  in  City  of  Seattle  (Wash.)  1112. 

6  511.  Portland  City  Charter,  6  401  (ap- 
proved Jan.  23.  1903),  held  not  to  preclude  the 
court  from  setting  aside  a  verdict  in  the  circuit 
court  on  appeal  from  an  assessment  of  benefits 
for  a  street  improvement. — City  of  Portland  v. 
Nottingham  &  Co.  (Or.)  28. 

(F)  Enforcement  of  Assessments  and  Spe- 
cial Taxes. 

8  582.  Under  Street  Opening  Act  (St.  1903. 
c.  268)  8  28.  to  warrant  execution  of  a  deed  of 
land  sold  for  delinquent  assessments  on  con- 
structive service  to  the  owner,  there  must  be 
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due  diligence  to  find  the  owner.— Hennessy  v. 
Hall  (Cal.  App.)  850. 

8  682.  Whether  there  has  been  an  exercise 
of  due  diligence  within  Street  Opening  Act  (St. 
1903,  c.  288)  §  28,  held  to  depend  on  the  doing 
of  acts  which  are  performed  to  constitute  due 
diligence.— Hennessy  v.  Hall  (Cal.  App.)  350. 

8  582.  An  affidavit  by  a  purchaser  of  land 
sold  for  delinquent,  assessments,  held  not  to 
show  that  he  exercised  due  diligence  required 
by  Street  Opening  Act  (St.  1903,  c:  268)  *  28, 
as  a  condition  precedent  to  the  posting  of  no- 
tice.—Hennessy  v.  Hall  (Cal.  App.)  350. 

|  583.  Where  deeds  of  land  sold  for  delin- 
quent assessments  in  proceedings  under  Street 
Opening  Act  (St.  1903,  c.  208),  were  invalid,  the 
purchaser's  only  interest  in  the  property  was 
the  lien  of  the  assessments.— Hennessy  v.  Hall 
(Cal.  App.)  350. 

S  583.  In  a  suit  to  quiet  title,  defendant 
claiming  under  a  deed  under  a  sale  for  delin- 
quent assessments  in  proceedings  under  the 
Street  Opening  Act  (St.  1903.  c.  268)  a  decree 
for  plaintiff  on  condition  that  he  pay  into  court 
for  defendant's  benefit  the  amount  of  the  lien 
for  the  assessments,  held  proper.— Hennessy  t. 
Hall  (Cal.  App.)  350. 

X.  POUCE  POWER  AND  REGULA- 
TIONS. , 

Regulation  of  traffic  in  intoxicating  liquors,  see 
Intoxicating  Liquors,  §§  10,  11. 

(A)  Delegation,  Extent,  and   Exercise  of 

Power. 

Power  of  state  to  delegate  police  power,  see 
Constitutional  Law,  §  63. 

8  592.  Cheyenne  City  Charter  (Rev.  St.  1887, 
S  146)  held  to  leave  to  the  city  the  power  to 
provide  within  limits  the  mode  of  practice  in 
the  police  court  on  complaints  for  the  violation 
of  its  ordinances.— Stutsman  v.  City  of  Chey- 
enne (Wyo.)  322. 

§  603.  "Frame  building"  defined.— Morton  v. 
Wessinger  (Or.)  7. 

§  603.  San  Francisco  Ordinance  No.  31,  §  3, 
prohibiting  frame  buildings  within  the  fire  lim- 
its, does  not  prohibit  the  repair  of  an  existing 
structure  or  the  completion  of  one  begun  before 
its  passage.— Morton  v.  Wessinger  (Or.)  7. 

§  619.  Where  the  right  to  regulate  property 
devoted  to  a  public  use  exists,  the  right  to  es- 
tablish reasonable  compensation  for  services  is 
implied.— Contra  Costa  Water  Co.  v.  City  of 
Oakland  (Cal.)  668. 

(B)  Violations  and  Enforcement  of  Hf*n- 

latlons. 

Impeachment  of  witness  by  showing  conviction 
under  ordinance,  see  Witnesses,  f  345. 

Judicial  notice  in  criminal  prosecutions,  see 
Criminal  Law,  8  304. 

§  639.  A  complaint  charging  a  violation  of  a 
municipal  ordinance  held  to  sufficiently  charge 
that  the  act  complained  of  was  unlawful  and 
was  done  with  knowledge.— Stutsman  v.  City 
of  Cheyenne  (Wyo.)  321. 

|  639.  Under  a  city  charter,  a  complaint 
charging  a  violation  of  an  ordinance  of  the  city 
held  properly  entitled  in  the  name  of  the  city 
against  defendant.— Stutsman  v.  City  of  Chey- 
enne (Wyo.)  322. 

8  639.  A  complaint  charging  a  violation  of  a 
municipal  ordinance  held  sufficiently  specific— 
Stutsman  v.  City  of  Cheyenne  (Wyo.)  322. 

$  639.  A  complaint  charging  a  violation  of  a 
municipal  ordinance  held  to  sufficiently  identify 
the  ordinance  alleged  to  have  been  violated.— 
Stutsman  v.  City  of  Cheyenne  (Wyo.)  322. 


8  642.  A  verdict  on  conflicting  evidence  on  a 
trial  for  a  violation  of  a  municipal  ordinance 
will  not  be  disturbed.— Stutsman  v.  City  of 
Cheyenne  (Wyo.)  321. 

8  642.  Cheyenne  City  Charter  (Rev.  St. 
1887,  8  146),  and  Comp.  St.  1910,  6  1383  (Rev. 
St.  1899,  8  1291),  held  not  amended  by  Comp. 
St.  1910,  §§  949,  950,  952,  relating  to  appeals 
from  municipal  courts  in  the  manner  provided 
for  appeals  from  justices  of  the  peace,  regu- 
lated by  sections  5260,  6119-6122.— Stutsman 
v.  City  of  Cheyenne  (Wyo.)  322. 

8  642.  A  judgment  rendered  on  conflicting  ev- 
idence on  a  trial  for  a  violation  of  a  municipal 
ordinance  will  not  be  disturbed  by  the  Supreme 
Court  on  writ  of  error.— Stutsman  v.  City  of 
Cheyenne  (Wyo.)  822. 

XI.  USE  AND  REGULATION  OF  PUB- 
LIC PLACES,  PROPERTY, 
AND  WORKS. 

Dedication  of  property  to  public  or  to  munici- 
pality, see  Dedication. 

(A)  Streets  and  Other  Pnblle  Ways. 

Compensation  for  injuries  from  change  of 
grade,  see  Eminent  Domain,  8  93. 

Condemnation  of  street  for  other  public  use, 
see  Eminent  Domain,  8  47. 

County  roads,  see  Highways. 

Dedication  of,  see  Dedication. 

Establishment  of  county  roads,  see  Highways, 
§§  8,  41-«3. 

Injuries  to  persons  on  street  by  collision  with 
street  cars,  see  Street  Railroads,  88  98-118. 

Rights  in  and  use  of  streets  by  street  rail- 
roads, see  Street  Railroads,  88  28,  29. 

8  648.  Under  Rev.  St  1879,  |  29,  Comp.  St. 
1887.  div.  1,  8  29.  and  Code  Civ.  Proc.  1895,  f 
483  (Rev.  Codes,  6  6432).  a  city  held  to  have  ac- 
quired a  prescriptive  title  to  land  which  was 
used  as  a  public  street  for  27  years  uninter- 
ruptedly.—Lockey  v.  City  of  Bozeman  (Mont.) 
286. 

8  648  A  record  owner's  verbal  claim  of  land 
used  as  part  of  a  street  held  not  to  affect  acqui- 
sition of  prescriptive  title  by  the  city. — Lockey 
v.  City  of  Bozeman  (Mont)  286. 

8  648.  That  a  city  received  taxes  levied  on 
land  did  not  estop  it  to  claim  the  land  as  part  of 
a  street  by  prescriptive  right  where  the  city 
had  nothing  to  do  with  assessing  the  land. — 
Lockey  v.  City  of  Bozeman  (Mont.)  286. 

8  648.  A  county  assessor's  act  in  listing  land 
for  taxation  cannot  operate  as  an  ad  mi— ion 
against  a  city  claiming  the  land  aa  part  of  & 
street  by  prescriptive  right— Lockey  v.  City  of 
Bozeman  (Mont.)  286. 

8  657.  An  ordinance  of  a  first-class  city  au- 
thorizing a  railway  company  to  exclusively  use 
half  of  a  street  is  not  a  vacation  ordinance 
within  Rem.  &  Bal.  Code,  8  7507 ;  it  being  nec- 
essary that  such  power  be  exercised  pursuant 
to  sections  7840-7843.— State  v.  Superior  Court 
of  Spokane  County  (Wash.)  576. 

8  661.  Under  Baker  City  Charter  (Sp.  Laws 
1903,  p.  609)  8  174,  subd.  59.  the  city  council 
held  authorized  to  make  reasonable  regulations 
by  ordinance  for  conducting  water  along  the 
streets  thereof.— Baker  City  Mut  Irr.  Co.  v. 
Baker  City  (Or.)  9. 

88  680.  681.  Under  Baker  City  Charter  (Sp. 
Laws  1874,  p.  151),  as  originally  enacted  and 
as  re-enacted  by  Sp.  Laws  1878,  p.  192,  the 
trustees  held  not  to  authorize  the  city  to  inter- 
fere with  existing  irrigating  ditches  in  the 
streets,  so  that  the  maintenance  of  the  ditches 
during  the  existence  of  the  charter  provisions 
cannot  ripen  into  title  by  prescription.— Baker 
City  Mut  Irr.  Co.  v.  Baker  City  (Or.)  9. 
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88  680,  681.  Where  a  city  charter  empowers 
a  regulation  of  the  use  of  streets,  the  grant  is 
not  limited  to  the  mere  right  to  put  the  streets 
in  order  for  travel  or  to  Keep  them  in  repair, 
but  also  authorizes  the  laying  of  pipes  for  gas, 
water,  and  other  public  conveniences. — Baker 
City  Mut  Irr.  Co.  v.  Baker  City  (Or.)  0. 

88  680,  681.  Baker  City  Charter  (Sp.  Laws 
1874,  p.  151),  as  amended  by  Sp.  Laws  1878,  p. 
192,  and  Sp.  Laws  1882,  p.  87,  held  not  to  au- 
thorize the  municipal  authorities  to  permit  the 
construction  of  irrigating  ditches  in  the  streets. 
—Baker  City  Mut  Irr.  Co.  v.  Baker  City 
(Or.)  9. 

88  680,  681.  Rem.  &  Bal.  Code,  88  7479, 
7507,  and  Laws  1907,  c.  41,  8  1  (Rem.  &  Bal. 
Code,  6  7510),  held  not  to  empower  a  city  of  the 
first  class  to  authorize  a  raijway  company  to 
exclusively  occupy  one-half  of  a  public  street 
with  its  tracks. — State  v.  Superior  Court  of 
Spokane  County  (Wash.)  576. 

8  705.  Hie  violation  of  a  local  ordinance 
regulating  the  rate  of  speed  while  driving  over 
a  crossing  is  negligence  per  se,  if  it  contributed 
proximately  to  an  accident.— Stein  v.  United 
Railroads  of  San  Francisco  (Cal.)  663. 

8  706.  Whether  a  hitching  weight  was  down 
when  a  runaway  team  started  held  a  jury  ques- 
tion in  an  action  for  injury  to  a  pedestrian. — 
Kahaley  v.  Frye  &  Bruhn  (Wash.)  247. 

8  706.  In  an  action  for  injury  to  a  pedestri- 
an struck  by  a  runaway  team,  an  instruction 
held  not  erroneous  as  taking  from  the  jury  the 
question  of  custom  of  teamsters  in  hitching 
horses.— Kahaley  v.  Frye  &  Bruhn  (Wash.)  247. 

XII.  TORTS. 

(A)  Exercise  of  Governmental  and  Corpo- 

rate Powers  in  General. 

8  723.  The  two  kinds  of  duties  imposed  upon 
municipal  corporations  stated.— Hewitt  v.  City 
of  Seattle  (Wash.)  1084. 

8  733.  In  an  action  against  a  municipality 
for  damages  to  land  caused  by  slide  of  earth, 
held,  that  city  engineer  bad  done  all  that  was 
reasonably  required  of  him  in  laying  out  the 
plans,  and  the  city  was  not  liable.— Giaconi  v. 
City  of  Astoria  (Or.)  855. 

8  733.  Rule  that  city  is  liable  for  defect  in 
plan  of  sewer  held  not  to  apply  to  improvement 
of  an  unopened  street— Giaconi  v.  City  of  As- 
toria (Or.)  855. 

8  733.  A  municipal  corporation  held  not  lia- 
ble for  errors  of  judgment  in  making  plans  for 
opening  a  street,  but  only  bound  to  execute  the 
plan  in  a  reasonably  skillful  manner. — Giaconi 
v.  City  of  Astoria  (Or.)  855. 

8  733.  The  duty  of  a  city  to  keep  its  streets 
in  repair  is  not  a  governmental  but  a  minis- 
terial duty,  for  a  breach  of  which  the  person 
injured  may  sue  to  recover  resulting  damages. 
—Hewitt  v.  City  of  Seattle  (Wash.)  1084. 

(B)  Acta     or    Omliiloni     of     Officers  or 

Agent*. 

8  747.  A  city  would  be  liable  for  injuries  to 
one  who  was  negligently  run  over  by  an  auto- 
mobile driven  by  the  superintendent  of  the 
street  department  while  in  the  exercise  of  his 
official  duties.— Hewitt  v.  City  of  Seattle 
(Wash.)  1084. 

8  751.  Where  a  contractor  in  opening  up  a 
new  street  for  a  municipality  had  full  charge  of 
the  improvements  under  his  contract  held,  that 
the  rule  of  respondeat  superior  did  not  apply.— 
Giaconi  v.  City  of  Astoria  (Or.)  855. 

8  751.  Where  no  power  to  superintend  the 
making  of  improvements  was  reserved  to  a 
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city,  held,  the  city  was  not  liable  on  the  ground 
of  estoppel.— Giaconi  v.  City  of  Astoria  (Or.) 
855. 

XIH.  FISCAL  MANAGEMENT,  PUB- 
LIC DEBT,  SECURITIES,  AND 


(B)  Administration    In    General,  Appro- 
priation*, Warrants,  and  Payment. 

Mandamus  to  compel  making  of  deposits,  see 
Mandamus,  8  23. 

8  880.  A  certain  city  ordinance  held  not  to 
deprive  a  city  treasurer  of  the  custody  of  mon- 
eys in  his  hands  belonging  to  the  city  within 
the  prohibition  of  Com  p.  Laws  1897,  §  2424.— 
Territory  v^  Matron  (N.  M.)  816. 

8  880.  Laws  1909,  c.  122,  8  3,  relating  to 
the  designation  of  depositories  for  municipal 
and  county  funds,  held  to  repeal  Comp.  Laws 
1807,  8  2424.  relating  to  the  place  of  deposit 
for  city  funds.— Territory  v.  Matson  (N.  M.) 
816. 

(D)  Taxes  and  Other  Revenue,  and  Appli- 
cation Thereof. 

8  958.  A  provision  in  the  charter  of  a  city 
of  the  first  class  limiting  the  rate  of  taxes  held 
not  in  conflict  with  Rem.  &  Bal.  Code,  8  9281, 
and  Laws  1909,  c.  138,  8  1.— McGill  v.  Hedges 
(Wash.)  635. 

MURDER. 

See  Homicide. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  8  783. 

MUTUALITY. 

Of  obligation  of  contract  see  Contracts,  |  10. 

MUTUAL  PROMISES. 

Consideration  for  contracts,  see  Contracts,  8  58. 

NAVIGABLE  WATERS. 

See  Shipping. 

Nonnavigable  waters,  see  Waters  and  Water 
Courses. 

L  RIGHTS  OF  PUBLIC. 

Compensation  for  injuries  to  littoral  rights,  see 

Eminent  Domain,  f  84. 
Estoppel  to  claim  compensation  for  injuries 

from  improvements,  see  Eminent  Domain,  88 

79,  80. 

8  1.  Certain  streams  held  to  be  navigable.— 
Mashburn  v.  St.  Joe  Improvement  Co.  (Idaho) 
92. 

8  7.  All  navigable  streams  are  highways  to 
the  extent  and  for  the  purpose  of  their  naviga- 
bility, and  the  state  may  enter  upon  and  im- 
prove the  beds  of  such  streams. — Mashburn  v. 
St.  Joe  Improvement  Co.  (Idaho)  92. 

8  9.  Act  Feb.  28.  1899  (Sess.  Laws  1899,  p. 
332),  authorizing  the  granting  of  licenses  to 
improve  streams,  and  charge  tolls  for  floating 
of  logs  thereon,  if  constitutional,  held  not  to  au- 
thorize the  grantee  to  commit  any  injury  to  ri- 
parian land.— Mashburn  v.  St.  Joe  Improve- 
ment Co.  (Idaho)  92. 

NAVIGATION. 

See  Navigable  Waters,  88  1-9;  Salvage;  Ship- 
ping. 

NEGATIVE  EVIDENCE. 

Weight  and  conclusiveness,  see  Evidence,  8  586. 
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NEGLIGENCE. 

Causing  death,  see  Death,  §§  9-95. 

By  particular  classes  of  persons. 
See  Carriers,  §§  140,  147-163.  321;  Municipal 
Corporations,  §8  723-751;   Railroads,  §  398: 
Street  Railroads,  §§  98-118;  Warehousemen. 
§  24. 

Agents,  see  Principal  and  Agent,  8  79. 

Employers,  see  Master  and  Servant,  88.88-297. 

Employes,  liability  for  injuries  to  third  per- 
sons, see  Master  and  Servant,  88  318-320. 

Fellow  servants,  see  Master  and  Servant,  8§ 
185-200. 

Proprietors  or  managers  of  theaters  or  other 
places  of  public  amusement,  Bee  Theaters  and 
Shows,  16.  . 

Shipowners,  see  Shipping,  8  141. 

Condition  or  use  of  particular  species  of  prop- 
erty, works,  machincryt  or  other  instru- 
mentalities. 

See  Railroads,  8  398;  Street  Railroads,  88  98- 

118;  Theaters  and  Shows,  8  6. 
Tools,  machinery,  appliances,  and  places  for 

work,  see  Master  and  Servant,  88  101,  102- 

129. 

Use  of  street  by  traveler,  see  Municipal  Cor- 
porations, 8  705. 

Vessels,  see  Shipping,  §  141. 

Waterworks  and  appliances,  see  Waters  and 
Water  Courses,  8  206. 

Injuries  to  particular  species  of  property. 
Goods  shipped,  see  Shipping,  8  141. 

I.  ACTS  OR  OMISSIONS  CONSTITUT- 
ING NEGLIGENCE. 

(A)  Personal  Conduct  in  General. 

6  11.  The  rule  prescribed  by  Rev.  Codes,  8 
8099,  defining  the  word  "willfully,"  held  also 
applicable  to  civil  cases. — Haddox  v.  Northern 
I'ac.  Ry.  Co.  (Mont.)  1119. 

(C)  Condition  and  Use  of  Land,  Bnildinars, 
and  Other  Structure*. 

Master's  liability  for  acts  or  omissions  of  inde- 
pendent contractor  in  general,  see  Master  and 
Servant,  88  318-320. 

Tools,  machinery,  appliances,  and  places  for 
work,  see  Master  and  Servant,  88  101,  102- 
129. 

H.  PROXIMATE  CAUSE  OP  INJURY. 

8  61.  Any  one  of  several  concurring  causes 
of  injury  may  be  regarded  as  proximate,  if  it 
was  an  efficient  cause.— Cole  v.  Derrick  (Wash.) 
565. 

III.  CONTRIBUTORY  NEGLIGENCE. 

Of  person  injured  on  or  near  street  railroad 
tracks,  see  Street  Railroads,  8  98. 

Of  servants,  see  Master  and  Servant,  88  236, 
261,  281,  289. 

(A)  Persons  Injured  in  General. 

8  68.  A  person  cannot  recover  for  injuries, 
if  he  could  have  avoided  the  accident  by  rea- 
sonable diligence  on  his  part.— Payne  v.  Oak- 
land Traction  Co.  (Cal.  App.)  1074. 

6  83.  A  servant  may  recover  for  injuries, 
though  having  placed  himself  in  a  dangerous  po- 
sition, if  the  person  causing  the  injury,  after  be- 
coming aware  of  plaintiff's  peril,  could  have 
avoided  injuring  him,  etc.— Smith  v.  Southern 
Pacific  Co.  (Or.)  41. 

IV.  ACTIONS. 

Damages,  inadequate  and  excessive,  see  Dam- 
ages. §8  131,  132. 


Damages,  measure,  see  Damages,  8  95. 
Nature  of  action  as  on  contract  or  for  tort,  see 
Action,  8  27. 

(A)  Mjrht  of  Action,  Parties,  Preliminary 
Proceeding*,  and  Pleadina-s. 

8  119.  In  an  action  founded  on  negligence, 
plaintiff  must  recover  on  some  act  of  negligence 
alleged  in  the  petition.— Greco  v.  Western 
States  Portland  Cement  Co.  (Kan.)  410. 

(B)  Evidence. 

Acts  and  statements  accompanying  or  connect- 
ed with  transaction  as  constituting  part  of 
res  gestae,  see  Evidence,  8  126. 

(C)  Trial,  Judgment,  and  Review. 

8  136.  Where  on  the  evidence  for  plaintiff 
the  only  reasonable  inference  is  that  he  did  not 
take  the  care  men  of  ordinary  prudence  usual- 
ly do  in  like  cases,  the  issue  is  a  question  of 
law  for  the  court.— Payne  v.  Oakland  Traction 
Co.  (Cal.  App.)  1074. 

8  142.  In  an  action  for  negligence,  where 
the  verdict  was  based  on  negligence  not  alleged, 
the  judgment  will  be  set  aside. — Greco  v.  West- 
ern States  Portland  Cement  Co.  (Kan.)  410. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  new  trial,  see  Criminal  Law,  | 
938;   New  Trial,  8  104. 


NEWSPAPERS. 


Publication  of  libelous  articles,  see  Libel  and 
Slander. 

Publication  of  notice  of  intention  to  apply  for 
enactment  of  special  or  local  law,  see  Stat- 
utes, 8  8%. 

Publication  of  process,  see  Process,  8  96. 

8  3.  Under  Pol.  Code,  88  4458,  4460.  a  news- 
paper held  not  a  newspaper  of  general  circula- 
tion within  a  certain  city,  so  as  to  make  it  a 
proper  organ  for  the  publication  of  official  no- 
tices, etc.— In  re  Miller  (Cal.  App.)  690. 


NEW  STATES. 


See  States,  8  9. 


NEW  TRIAL. 


Granted  by  appellate  court,  see  Appeal  and  Er- 
ror, 8  1177. 

Necessity  of  motion  for  purpose  of  review,  see 

Appeal  and  Error,  8  304. 
Opening  or  vacating  judgment,  see  Judgment, 

8  386. 

In  particular  actions  or  proceedings. 
Criminal  prosecutions,  see  Criminal  Law,  88 

905-957. 

Review  of  proceedings. 

Review  of  proceedings  on  motion  as  dependent 
on  presentation  of  question  in  record,  see  Ap- 
peal and  Error,  8  706. 

Review  of  proceedings  on  motion  involving  dis- 
cretion of  court,  see  Appeal  and  Error,  {8 
977-981. 

Scope  and  extent  of  review  on  appeal  from  de- 
cision on  motion,  see  Appeal  and  Error,  8 
867. 

L  NATURE  AND  SCOPE  OF  REMEDY. 

8  6.  The  granting  or  refusal  of  a  new  trial 
is  within  the  sound  discretion  of  the  trial  court. 
— Aboltin  v.  Heney  (Wash.)  245. 
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H.  GROUNDS. 

(D)  Dlaqualiacatlon  or  MUconflnct  of  or 
Affecting  Jury. 

|  49.  Certain  misconduct  of  jurors  and  the 
successful  party  held  ground  for  setting;  aside 
the  verdict.— Garvin  v.  Harrel  (Okl.)  186. 

(F)  Verdict  or  Findings  Contrary  to  Law 
or  Evidence. 

f  71.  The  court  did  not  abuse  its  discretion 
in  granting  a  new  trial  where  a  finding  was 
based  on  conflicting  evidence.— Colon  v.  Tosetti 
(Cal.  App.)  385. 

|  75.  In  an  action  against  a  city  marshal 
for  assault,  plaintiff  held  entitled  to  substantial 
damages.— Jackson  v.  City  of  Humboldt  (Kan.) 
1047. 

|  75.  Under  Laws  1909,  c.  34,  §  1,  the  court 
has  power  to  grant  a  new  trial  in  personal  in- 
jury actions  on  the  ground  of  inadequacy  of 
damages.— Aboltin  v.  Heney  (Wash.)  245. 

§  75.  The  trial  court  has  the  same  discre- 
tion to  set  aside  a  verdict  for  inadequate  dam- 
ages as  for  excessive  damages.— Aboltin  v.  Hen- 
ey (Wash.)  245. 

S  75.  The  granting  of  a  new  trial  after  ver- 
dict for  plaintiff  in  an  action  for  personal  in- 
juries on  the  ground  of  inadequate  damages 
awarded  under  the  influence  of  passion  or  prej- 
udice held  not  an  abuse  of  the  trial  court's  dis- 
cretion.—Aboltin  v.  Heney  (Wash.)  245. 

(H)  Newly  Discovered  Evidence. 

|  104.  Certain  newly  discovered  evidence  as 
to  discription  of  corner  stone  in  survey  held 
not  cumulative  to  the  description  in  the  notes 
of  the  Burvey.— Haughton  v.  Bilson  (Kan.)  400. 

S  104.  Newly  discovered  evidence  held  not 
cumulative  because  evidence  to  the  opposite  ef- 
fect had  been  introduced  at  the  trial.— Haugh- 
ton v.  Bilson  (Kan.)  400. 

IH.  PROCEEDINGS  TO  PROCURE 
NEW  TRIAL. 

-Effect  of  motion  for  new  trial  on  time  for  tak- 
ing appeal  or  other  proceeding  for  review, 
see  Appeal  and  Error,  §  345. 

i  109.  A  motion  for  new  trial  is  statutory, 
and  to  be  effective  the  record  made  in  support 
of  it  must  be  formulated  in  compliance  with 
the  statute.— Freeman  v.  Weare  (Mont.)  466. 

§  124.  A  motion  for  new  trial  for  newly 
discovered  evidence,  under  Comp.  Laws  1909,  § 
5825,  must  set  out  facts  constituting  diligence. 
—Burns  v.  Vaught  (Okl.)  906. 

|  128.  Under  Code  Civ.  Proc.  g  659,  subd.  3, 
specification  of  error  in  statement  on  motion  for 
new  trial  held  sufficient  to  present  error  in  a 
particular  instruction.— Light  v.  Stevens  (Cal.) 

|  131.  Where  there  is  failure  to  comply  with 
Rev.  Codes,  §  6788,  in  the  method  selected  for 
settlement  of  the  bill  of  exceptions,  held  that  it 
must  be  disregarded.— Freeman  v.  Weare  (Mont.) 
466. 

g  131.  A  defect  resulting  from  the  failure  of 
appellant  to  present  the  proposed  bill  of  excep- 
tions and  amendments  to  the  judge  within  the 
time  specified  held  not  cured  by  a  subsequent 
withdrawal  of  objections  to  the  amendments 
proposed.— Freeman  v.  Weare  (Mont.)  466. 

g  158.  The  district  court  held  not  to  possess 
inherent  power  to  grant  rehearing  in  cases  pend- 
ing before  it  on  appeal  from  inferior  court- 
Luke  v.  Coleman  (Utah)  1023. 

I  166.  Effect  of  demurrer  to  petition  for  new 
trial  stated.— Haughton  v.  Bilson  (Kan.)  400. 


V.  STATUTORY  NEW  TRIAL  AS  OP 
RIGHT. 

§  178.  A  party  against  whom  a  judgment  is 
rendered  in  forcible  entry  and  detainer  is  not 
entitled  to  a  new  trial  as  a  matter  of  right  un- 
der Wilson's  Rev.  &  Ann.  St.  1903,  §  4792,— 
Geter  v.  Ulrich  (Okl.)  713. 

NON  COMPOS  MENTIS. 

See  Insane  Persons. 

NONRESIDENCE. 

Ground  for  service  of  process  by  publication, 
see  Process,  g  96. 

NONSUIT. 

At  trial,  see  Trial,  g  159. 

NORMAL  SCHOOLS. 

Diplomas  to  graduates  as  license  to  teach,  see 
Schools  and  School  Districts,  g  130. 

NOTES. 

Promissory  notes,  see  Bills  and  Notes. 

NOTICE. 

See  Process. 

Judicial  notice,  see  Evidence,  gg  31-48. 
Publication  in  official  newspapers,  see  News- 
papers. 

As  affecting  particular  classes  of  persons 
See  Corporations,  g  428. 
Insurance  companies,  see  Insurance,  g  229. 
Purchaser  of  tidelands,  see  Public  Lands,  g 
185. 

Purchasers  of  bills  or  notes,  see  Bills  and 

Notes,  g  332. 
Purchasers  of  land,  see  Vendor  and  Purchaser, 

gg  227-231. 

As  affecting  particular  rights,  duties,  and  liabil- 
ities. 

Liability  of  corporation  in  general  as  affected 
by  notice  to  officers  or  agents,  see  Corpora- 
tions, g  428. 

Liability  on  bill  or  note,  see  Bills  and  Notes, 
gg  332,  396,  397,  419. 

Rights  and  liabilities  of  bona  fide  purchasers  of 
real  property,  see  Vendor  and  Purchaser,  gg 
227-231. 

Right  to  mechanic's  lien,  see  Mechanics'  Liens, 
g  99. 

Right  to  redeem  from  tax  sale,  see  Taxation,  g 
704. 

To  produce  primary  evidence  as  preliminary  to 
admission  of  secondary  evidence,  see  Evi- 
dence, g  185. 

Of  particular  facts,  acts,  or  proceedings  not 
judicial. 

Cancellation  of  corporate  stock,  see  Corpora- 
tions, g  110. 

Cancellation  of  insurance  policy,  see  Insurance, 
g  229. 

Defects  in  title  of  vendor  of  land,  see  Vendor 

and  Purchaser,  gg  227-231. 
Defenses  to  bill  or  note,  see  Bills  and  Notes,  g 

332. 

Election  to  determine  creation  of  good  road  dis- 
trict, see  Highways,  g  90. 

Election  to  determine  incorporation  of  port, 
see  Municipal  Corporations,  g  12. 

Expiration  of  period  of  redemption,  see  Taxa- 
tion, g  704. 

Intention  to  apply  for  enactment  of  statutes, 
see  Statutes,  $  8%. 
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Nonpayment  or  protest  of  bill  or  notes,  see 
Bills  and  Notes,  88  396,  397,  419. 

To  cancel  sale  or  tidelands,  see  Public  Lands, 
|  185. 

Of  particular  judicial  proceedings. 
Appeal,  see  Criminal  Law,  §  1081. 
Application  for  appointment  of  guardian,  see 

Insane  Persons,  §  33. 
Application  for  deed  of  land  sold  for  delinquent 

assessment,   see   Municipal  Corporations,  § 

582. 

List  of  witnesses  to  be  called  in  criminal  prose- 
cution, see  Criminal  Law,  §  629. 

Vacation  of  order  appointing  receiver,  see  Re- 
ceivers, |  58. 

8  9.  Generally,  where  a  statute  requires  no- 
tice to  be  served  in  a  legal  proceeding,  written 
notice  is  intended.— Clemmons  v.  State  (Okl. 
Cr.  App.)  238. 

NUISANCE 

Obstruction,  discbarge,  and  pollution  of  surface 
waters,  see  Waters  and  Water  Courses,  §§ 
119-124. 

II.  PUBLIC  NUISANCES. 

(B)  Rlffhts  and  Bemediei  of  Private  Per- 
10m. 

8  72.  Plaintiff  in  suit  to  enjoin  public  nui- 
sance in  maintaining  waste  fire  held  specially 
injured  so  as  to  warrant  suit.— Bourne  v.  Wil- 
son-Case Lumber  Co.  (Or.)  52. 

§  75.  Judgment  at  law  held  not  a  condition 
precedent  to  suit  by  private  party  to  enjoin  con- 
tinuing nuisance.— Bourne  v.  Wilson-Case  Lum- 
ber Co.  (Or.)  52. 

{  75.  Rule  stated  as  to  effect  of  comparative 
injury  to  parties  in  award  of  injunction  to  en- 
join nuisance.— Bourne  v.  Wilson-Case  Lumber 
Co.  (Or.)  52. 

{  75.  Judgment  enjoining  maintenance  of 
waste  fire  for  sawmill  held  too  broad  in  relief 
granted.— Bourne  v.  Wilson-Case  Lumber  Co. 
(Or.)  52. 

NURSES. 

Expenses  as  element  of  damages,  see  Damages, 
8  43. 

OATH. 

False  swearing,  see  Perjury. 
To  witnesses  in  proceedings  before  arbitrators, 
see  Arbitration  and  Award,  §  46. 

OBJECTIONS. 

To  highway  proceedings,  see  Highways,  §  55. 
To  proceedings  before  arbitrators,  see  Arbitra- 
tion and  Award,  §  46. 

In  judicial  proceedings. 
Necessity  and  sufficiency  for  purpose  of  review 
in  civil  actions,  see  Appeal  and  Error,  §§ 
191-233. 

Necessity  and  sufficiency  for  purpose  of  review 

in  criminal  prosecutions,  see  Criminal  Law, 

§§  1037,  1038. 
To  evidence  at  trial,  see  Criminal  Law.  §§  692- 

698;   Trial,  88  82-84. 
To  indictment  or  information,  see  Indictment 

and  Information,  §§  133,  196. 
To  instructions,   see  Criminal  Law,   i  841: 

Trial,  §  278. 
To  judge,  see  Judges, 
To  jurors,  see  Jury, 
To  pleadings,  see  Pleading,  §§  403-428. 


Iges,  j  51. 
iry,  «  95-117. 
Pleading,  §§  40; 


OBSTRUCTING  JUSTICE. 

.  "ac 
cy,  §  4-J 


Conspiracy  to  influence  witness,  see  Conspira- 
*  17V 


OBSTRUCTIONS. 

Legislative  power  to  authorize  obstructions  io 
streets,  see  Municipal  Corporations,  8  7L 

OCCUPATION. 

Municipal  regulation  of  occupations  and  em- 
ployments, see  Municipal  Corporations,  8  619. 

Subjects  and  titles  of  acts  relating  to  occupa- 
tions and  employments,  see  Statutes,  8  114. 

OFFENSES. 

See  Criminal  Law. 

OFFER. 

Of  proof,  see  Trial,  8  46. 

Proposals  for  contract,  see  Sales,  8  213. 

OFFICE  JUDGMENT. 

See  Judgment,  8§  103-169. 

OFFICERS. 

Injunction  involving  officers  or  official  acts,  see 

Injunction,  8  75. 
Judicial  notice  of  official  proceedings  and  acts, 

see  Evidence,  8  48. 
Liability  of  municipal  corporation  for  torts  of 

officers,  see  Municipal  Corporations,  88  747- 

751. 

Mandamus  to  public  officers  in  general,  see 

Mandamus,  88  71-83. 
Presumptions  as   to  official  proceedings  and 

acts,  see  Evidence,  8  83. 
Regulation  and  conduct  of  elections  in  general, 

see  Elections. 

Particular  classes  of  officers. 

See  Clerks  of  Courts;  District  and  Prosecut- 
ing Attorneys;  Judges:  Justices  of  the 
Peace;  Receivers;  Sheriffs  and  Constables. 

Assignees  or  trustees  for  benefit  of  creditors, 
see  Assignments  for  Benefit  of  Creditors,  | 
258. 

Attorneys,  see  Attorney  snd  Client. 

Corporate  officers  in  general,  see  Corporations. 

$§  289-318. 
Highway  officers,  see  Highways,  88  90-95. 
Land  officers,  see  Public  Lands.  8  106. 
Municipal  officers,  see  Municipal  Corporations, 

§§  124-168. 
State  officers,  see  States,  88  22-28. 
Trustees,  see  TniBts. 

I.  APPOINTMENT,  QUALIFICATION, 
AND  TENURE. 

Of  judges,  see  Judges,  8  16. 
Of  justices  of  the  peace,  see  Justices  of  the 
Peace,  8  3. 

Of  municipal  officers,  see  Municipal  Corpora- 
tions, 88  147-149. 

Of  receivers,  see  Receivers,  88  55-60. 

Regulation  and  conduct  of  elections  in  general, 
see  Elections. 

(A)  Office*,  ana  Power  to  Appoint  to  nmd 
Remove  from  Office. 

$  1.  An  office  may  exist,  though  it  be  with- 
out an  incumbent— Childs  v.  State  (OkL  Cr. 
App.)  545. 

8  1.  Compensation  is  not  indispensable  to  an 
office.— Childs  v.  State  (OkL  Cr.  App.)  545. 

J  3.  It  is  not  necessary  to  the  creation  of  sn 
office  that  the  Legislature  declare  in  express 
words  that  such  office  is  created.— Childs  r. 
State  (OkL  Cr.  App.)  545. 

(C)  Eligibility  and  <*aallaeatloa. 

Of  judges,  see  Judges,  8  16. 
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(F)  Term  of  Office,  Vacancies,  and  Hold- 

inn*  Over. 

|  50.  When  an  office  is  created  to  be  filled 
by  appointment,  if  the  Legislature  does  not 
designate  the  term  of  the  office,  the  appointee 
will  hold  only  during  the  pleasure  of  the  ap- 
pointing power.— Childs  v.  State  (Okl.  Cr.  App.) 

(G)  Resignation,  Suspension,  or  Removal. 

Accusation  by  grand  jury  in  proceedings  for  re- 
moval, see  Grand  Jury,  §  42. 

General  and  local  or  special  laws,  see  Statutes, 
§  76. 

Judicial  powers,  see  Constitutional  Law,  §  74. 
Prohibition   against  proceedings  for  removal, 
see  Prohibition,  §  5. 

II.  TITLE  TO  AND  POSSESSION  OF 

OFFICE. 

8  82.  Injunction  will  not  lie  to  determine 
whether  commissioners  of  incorporated  ports 
under  Laws  1909,  a  39,  rightfully  hold  such  of- 
fices.—Bennett  Trust  Co.  v.  Sengstacken  (Or.) 
863. 

f  82.  Under  L.  O.  L.  §  366,  plaintiffs  held  to 
have  adequate  remedy  at  law  by  quo  warranto 
to  determine  whether  commissioners  appointed 
under  Laws  1909,  c.  39,  have  title  to  their  of- 
fices.—Bennett  Trust  Co.  v.  Sengstacken  (Or.) 


III.  BIGHTS,  POWERS,  DUTIES,  AND 
LIABILITIES. 

Of  clerks  of  courts,  see  Clerks  of  Courts,  §§ 
35-74. 

Of  highway  officers,  see  Highways,  8  95. 

Of  judgest  see  Judges,  8  23. 

Of  municipal  officers,  see  Municipal  Corpora- 
tions, 8  168. 

Of  sheriffs  or  constables,  see  Sheriffs  and  Con- 
stables, 8  151. 

IV.  LIABILITIES  ON  OFFICIAL 
BONDS. 

Bonds  of  sheriffs  and  constables,  see  Sheriffs 
and  Constables,  88  157-168. 

OFFSET. 

See  Set-Off  and  Counterclaim. 

OIL. 

Lease  of  Indian  land,  see  Indians,  8  16. 

OLOGRAPHIC  WILLS. 

See  Wills,  8  130. 

OPENING. 

Highways,  see  Highways,  8  113. 
Judgment,  see  Judgment,  88  143-169,  386. 

OPINION  EVIDENCE. 

See  Criminal  Law,  88  448-474;  Evidence,  88 
470-558. 

OPINIONS. 

Matters  of  opinion  distinguished  from  matters 
of  fact,  see  Exchange  of  Property,  8  3. 

OPTIONS. 

To  mature  note,  see  Bills  and  Notes,  8  129. 
To^urchase  leased  Indian  land,  see  Indians, 

ORAL  AGREEMENTS. 

See  Frauds,  Statute  of. 


Specific  performance  of,  see  Specific  Perform- 
ance, 68  42-45. 


ORAL  TRUSTS. 

See  Trusts,  8  92%. 

ORDER  OF  PROOF. 

At  trial,  see  Criminal  Law,  8  087. 

ORDERS. 

Of  municina^  council,  see  Municipal  Corpora- 


Of   state   corporation  commission,   see  Tele- 
Tel 


tions,  8 
►f  state 

graphs  and  Telephones,  8  31. 

Orders  of  court. 
See  Motions,  6  62. 

Disobedience  to,  as  contempt  of  court,  see  Con- 
tempt, 8  23. 

Review  of  appealable  orders,  see  Appeal  and 
Error;  Criminal  Law,  68  1004-1186. 

ORDINANCES. 

Judicial  notice,  see  Criminal  Law,  6  304;  Evi- 
dence, 8  32. 

Municipal  ordinances,  see  Municipal  Corpora- 
tions, 88  304,  592-642. 

ORGANIC  LAW. 

See  Constitutional  Law. 

ORGANIZATION. 

Of  corporations  in  general,  see  Corporations, 
8  29. 

OUSTER. 

Of  tenant,  see  Landlord  and  Tenant,  §  180. 
Re-entry  and  recovery  of  possession  by  land- 
lord, see  Landlord  and  Tenant,  8  285. 

OVERFLOW. 

Of  land  in  general,  see  Waters  and  Water 
Courses,  8  164. 

OVERSEERS. 

Of  highways,  see  Highways,  88  90-95. 

OWNERSHIP. 

Of  building  burglarized,  see  Burglary,  8  22. 

PAIS. 

Estoppel  in  pais,  see  Estoppel,  88  62-110. 

PANEL. 

Challenge  to  jury  panel,  see  Jury,  8  117. 
Special  jury  panel,  see  Jury,  8  70. 

PAPERS. 

See  Newspapers. 

PARAGRAPHS. 

In  pleading,  see  Pleading,  6  52. 

PARAPHERNAL  PROPERTY. 

See  Husband  and  Wife,  8  255. 

PARENT  AND  CHILD. 

See  Adoption. 

Elements  of  damages  for  death  of  child,  see 

Death,  6  87. 
Measure  of  damages  for  death  of  child,  see 

Death,  8  95. 
Relationship  affecting  right  to  recover  expenses 

of  nursing,  see  Damages,  8  43. 


For  cases  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Indexes  see  same  topic  and  section  (|)  NUMBER 


Digitized  by 


Google 


Parol  Agreements 


113  PACIFIC  REPORTER 


1224 


PAROL  AGREEMENTS. 

See  Frauds,  Statute  of. 

Specific  performance  of,  see  Specific  Perform- 
ance, §1  42-45. 

PAROL  EVIDENCE. 

In  civil  actions,  see  Evidence,  §§  397-467. 

PARTIAL  INVALIDITY. 

Of  statute,  effect,  see  Statutes,  8  64. 

PARTIES. 

Adoption  by  federal  courts  of  practice  of  state 
courts,  see  Courts,  §  343. 

Aa  witnesses,  cross-examination  of,  see  Wit- 
nesses, §  275. 

Competency  as  witnesses,  see  Witnesses,  §  99. 

Competency  as  witnesses  of  parties  of  record, 
see  Witnesses.  §  139. 

Rights  and  liabilities  as  to  costs,  see  Costs. 

In  actions  by  or  against  particular  classes  of 

persons. 
See  Corporations,  §  506. 

In  particular  actions  or  proceedings. 
See  Mandamus,  §  151. 

Condemnation  proceedings,  see  Eminent  Do- 
main, |  177. 

For  breach  of  contract  in  general,  see  Con- 
tracts, §  330. 

On  bills  or  notes,  see  Bills  and  Notes,  J  459. 

To  restrain  nuisance,  see  Nuisance,  §  72. 

Judgment  and  relief  as  to  parties,  and  parties 
affected  by  judgments  or  proceedings  thereon. 

Parties  and  other  persons  liable  for  costs,  see 

Costs,  |  101. 
Parties  to  judgment  on  trial  of  issues,  see 

Judgment,  §  238. 
persons  concluded  by  judgment  in  general,  see 

Judgment,  8  707. 

Review  as  to  parties,  and  parties  to  proceedings 
in  appellate  courts. 

Parties  entitled  to  allege  error,  see  Appeal  and 
Error,  §  877. 

Review  of  questions  as  dependent  on  prejudi- 
cial nature  of  error,  see  Appeal  and  Error,  I 
1036. 

To  conveyances,  contracts,  or  other  transactions. 
See  Contracts,  §§  187,  188;  Indemnity,  §  7. 
Contract  of  sale  of  lands,  see  Vendor  and  Pur- 
chaser, 8  151. 
Joint  interests,  see  Joint  Adventures. 

IV.  DESIGNATION  AND  DESCRIP- 
TION. 

In  verdict,  see  Trial,  g  328. 

PARTITION. 

Creation  of  cotenancies,  and  rights  and  liabil- 
ities of  cotenants  in  general,  see  Tenancy  In 
Common. 

PARTNERSHIP. 

See  Joint  Adventures. 

I.  THE  RELATION. 

(C)  Evidence. 

§  54.  In  an  action  against  the  members  of 
an  alleged  firm  for  services  rendered  at  the  re- 
quest of  one  of  them,  in  which  partnership  by 
estoppel  waa  sought  to  be  established,  evidence 
held  to  show  that  plaintiff,  in  performing  the 


services,  relied  on  the  authority  aa  a  copartner 
of  the  person  employing  her  to  act  for  the  firm. 
— Morback  v.  Young  (Or.)  22. 

PART  OWNERS. 

In  general,  see  Tenancy  in  Common. 

PART  PERFORMANCE. 

Enforcing   specific   performance   of  contract* 
partly^gerfonned,  see  Specific  Performance, 

Or  contracts   within  statute  of   frauds,  see 
Frauds,  Statute  of,  88  129,  138. 

PASSENGERS. 

See  Carriers,  88  247-321. 


PASSWAYS. 


See  Easements. 


PAYMENT. 


See  Compromise  and  Settlement;  Tender. 

As  condition  precedent  to  enforcing  specific 
performance  of  contract,  see  Specific  Per- 
formance, 8  97. 

Of  consideration  for  conveyance  to  another  as 
creating  resulting  trust,  see  Trusts,  88  72-77. 

Of  particular  classes  of  obligations  or  liabilities. 
See  Bills  and  Notes,  88  434,  499,  527. 
Compensation  for  property  taken  for  public 

use,  see  Eminent  Domain,  8  75. 
Insurance  premiums  or  dues,  see  Insurance,  8 

186. 

Loan  by  building  and  loan  association,  see 

Building  and  Loan  Associations,  8  34. 
Mortgages,  see  Mortgages,  8  319. 
Purchase  money  on  sale  of  goods,  see  Sales,  8 

Purchase  money  on  sale  of  land,  see  Vendor 
and  Purchaser,  8  185. 

Rent,  see  Landlord  and  Tenant.  8  213. 

Subscriptions  to  corporate  stock,  see  Corpora- 
tions, 8  88.  • 

Taxes,  see  Taxation,  88  542,  543. 

IV.  PLEADING,  EVIDENCE,  TRIAL, 
AND  REVIEW. 

8  60.  A  plea  of  payment  in  a  suit  on  a  note 
held  insufficient.— Welles  v.  Colorado  Nat.  Life 
Assur.  Co.  (Colo.)  524. 

8  68.  Where  there  is  but  one  obligation,  pay- 
ment by  debtor  held  to  be  applied  to  that  obliga- 
tion—Light v.  Stevens  (Cal.)  659. 

8  68.  Where  two  or  more  obligations  are 
shown,  payment  to  holder  of  note  held  not  to 
overcome  presumption  of  nonpayment— Light  v. 
Stevens  (Cal.)  659. 

8  68.  Where  only  one  obligation  of  debtor  is 
expressly  shown,  burden  held  to  be  on  debtor  to 
show  that  there  was  no  other  obligation  on 
which  payment  applied.— Light  v.  Stevens  (Cal.) 
659. 

8  76.  In  action  on  note,  evidence  held  to  pre- 
sent question  for  jury  whether  payment  by 
maker  should  be  applied  in  payment  of  part  or 
all  of  note.— Light  v.  Stevens  (Cal.)  659. 

V.  RECOVERY  OF  PAYMENTS. 

Payments  for  land  sold,  see  Vendor  and  Pur- 
chaser, 88  335,  336. 

Payments  made  by  third  person  to  defendant 
for  use  of  plaintiff,  see  Money  Received. 

Payments  of  bills  and  notes,  see  Bills  and 
Notes.  8  434. 

Payments  of  taxes,  see  Taxation,  88  542,  543, 
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PENDENCY  OF  ACTION. 

Another  action  pending  as  ground  for  abate- 
ment, see  Abatement  and  Revival,  i  15. 

Claims  on  which  action  is  pending  as  subject 
of  counterclaim,  see  Set-Off  and  Counter- 
claim, {  39. 

PERCOLATING  WATERS. 

See  Waters  and  Water  Courses,  |  107. 

PERFORMANCE. 

Parol  or  extrinsic  evidence  to  show  perform- 
ance of  obligation,  see  Evidence,  §  467. 

Part  performance  of  contracts  authorizing  en- 
forcement of  specific  performance,  see  Specific 
Performance,  |§  42—46. 

Time  of  performance  of  contracts  as  affecting 
application  of  statute  of  frauds,  see  Frauds, 
Statute  of,  §§  47-49. 

Of  particular  classes  of  duties  or  obligations. 
See  Covenants,  §  100. 
Conditions  of  deeds,  see  Deeds,  |  165. 
Contract  in  general,  see  Contracts,  §9  280-288. 
Contract  for  transportation  of  passengers,  see 

Carriers,  §8  262-277. 
Contract  of  sale,  see  Sales,  I  187;  Vendor  and 

Purchaser.  §§  151-185. 
Contract  within  statute  of  frauds,  see  Frauds, 

Statute  of,  IS  129,  138. 
Payment  of  bill  or  note,  see  Bills  and  Notes,  | 

434. 

Services  by  broker,  see  Brokers,  i  52. 

PERJURY. 

Z.  OFFENSES  AND  RESPONSIBILITY 
THEREFOR. 

S  13.  Under  Mills'  Ann.  St  8  1270,  unless 
a  person  falsely  swears  to  a  matter  material 
to  the  issue,  he  is  not  guilty  of  the  crime  of 
perjury  or  subornation  thereof.— McClelland  v. 
People  (Colo.)  640. 

§  18.  False  testimony  procured  to  be  given 
by  defendant  on  his  trial  upon  an  information 
under  Rev.  St  1908,  §§  586,  598,  relating  to 
delinquency  in  children  and  encouraging  the 
same,  held  not  material,  so  that  defendant  was 
not  guilty  of  subornation  of  perjury.— McClel- 
land v.  People  (Colo.)  640. 

H.  PROSECUTION  AND  PUNISHMENT. 

§  22.  An  indictment  for  perjury  is  sufficient 
if  it  appears  that  the  oath  was  administered 
before  the  court  which  had  jurisdiction  of  the 
issues  Involved.— Schlumbohm  v.  State  (Okl. 
Cr.  App.)  235. 

8  23.  Under  Wilson's  Rev.  &  Ann.  St.  1903, 
8  5372,  it  is  not  necessary  for  an  information 
charging  perjury  to  name  the  person  holding 
court  or  the  officer  before  whom  the  false  oath 
was  taken.— Schlumbohm  v.  State  (Okl.  Cr. 
App.)  235. 

PERMANENT  INJUNCTION. 

See  Injunction,  8  197. 

PERPETUATION  OF  TESTIMONY. 

See  Depositions. 

PERSONAL  INJURIES. 

Causing  death,  see  Death,  88  9-95. 

Particular  causes  or  means  of  injury. 
See  Assault  and  Battery. 

Acts  or  omissions  of  carrier,  see  Carriers,  8 

321. 


Acts  or  omissions  of  municipality  in  general, 
see  Municipal  Corporations,  88  723-751. 

Acts  or  omissions  of  municipal  officers  or 
agents,  see  Municipal  Corporations,  §8  747- 

Negligence  in  general,  see  Negligence. 

Negligence  in  use  of  street,  see  Municipal  Cor- 
porations, 8  705. 

Operation  of  railroads,  see  Railroads,  8  398. 

Operation  of  street  railroads,  see  Street  Rail- 
roads, 88  98-118. 

Particular  classes  of  persons  injured. 
Employes,  see  Master  and  Servant,  88  88-297. 
Passengers,  see  Carriers,  8  321. 
Persons  attending  theaters  or  other  places  of 

rublic  amusement,  see  Theaters  and  Shows, 
6. 

Remedies. 

See  Damages. 

Evidence  admissible  as  part  of  res  gestae,  see 
Evidence,  8  126. 

PERSONAL  PROPERTY. 

See  Property. 

Annexation  to  real  property,  see  Fixtures. 

Mortgage,  see  Chattel  Mortgages. 

Offenses  involving  or  affecting,  see  Embezzle- 
ment;  False  Pretenses. 

Remedies  involving  or  affecting,  see  Replevin. 

Sales,  see  Sales. 

Storage,  see  Warehousemen. 

Taxation  of,  see  Taxation. 

Wrongful  conversion,  see  Trover  and  Conver- 
sion. 

PERSONAL  REPRESENTATIVES. 

See  Executors  and  Administrators. 

PERSONAL  SERVICE. 

See  Process,  8  51. 

PERSONS. 

Constitutional  guaranty  of  personal,  civil,  and 
political  rights,  see  Constitutional  Law,  8  81. 
Offenses  against  the  person,  see  Homicide. 

PETITION. 

In  judicial  proceedings. 
See  Certiorari,  8  42;  Mandamus.  8  154;  Plead- 
ing; Removal  of  Causes,  8  89. 

In  proceedings  nSt  judicial. 
Election  for  removal  of  county  seat,  see  Coun- 
ties, 8  34. 

For  local  option  election,  see  Intoxicating  Liq- 
uors, 8  32. 


See  Jury. 


PETIT  JURY. 
PHOTOGRAPHS. 


Evidence  preliminary  to  introduction  in  evi- 
dence, see  Evidence,  8  380. 

PHYSICAL  CONDITION. 

Opinion  evidence  in  general,  see  Evidence,  § 
477. 

PHYSICAL  SUFFERING. 

Opinion  evidence,  see  Evidence,  8  477. 

PHYSICIANS  AND  SURGEONS. 

Expense  of  medical  treatment  of  person  injur- 
ed as  element  of  damages,  see  Damages,  6  43. 
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Expert  testimony,  see  Evidence,  §§  548-558. 
Right  of  unlicensed  person  to  maintain  action 
for  libel,  see  Libel  and  Slander,  8  32. 

PICTURES. 

Evidence  preliminary  to  introduction  in  evi- 
dence, see  Evidence,  8  380. 

PLACE. 

For  work,  duties  and  liabilities  of  master  as  to 
servants,  see  Master  and  Servant,  86  101, 
102-129. 

Of  trial,  see  Criminal  Law,  8  112. 

PLANS. 

Accompanying  building  contract,  see  Contracts, 
8  9. 

For  construction  of  building,  evidence  in  ac- 
tion by  architect  for  services,  see  Contracts, 
§8  349,  350;  sufficiency  of  services  of  archi- 
tect, see  Contracts,  8  280. 

PLATS. 

Dedication  of  property  to  public  use,  see  Dedi- 
cation, 8  19. 

PLEA. 

In  civil  actions,  see  Pleading,  88  85-127. 
In  criminal  prosecutions,  see  Criminal  Law,  8! 
205-296. 

PLEADING: 

.Conformity  of  findings  of  court  to  pleadings, 
see  Trial,  8  396. 

Failure  to  plead  ground  for  judgment  by  de- 
fault, see  Judgment,  8  106. 

Indictment  or  criminal  information  or  com- 
plaint, see  Indictment  and  Information. 

Practice  in  justices'  courts,  see  Justices  of  the 
Peace,  8  90. 

Allegation*  at  to  particular  facta,  acta,  or  trana- 
action*. 

See  Estoppel,  8  HO;  Usury,  8  111. 
Breach  of  contract,  see  Contracts,  i  337. 
Contributory  negligence  of  servant  injured,  see 

Master  and  Servant,  8  261. 
(Corporate  existence,  see  Corporations,  8  514. 
Delivery  of  deed  as  in  trust,  see  Trusts,  8  371. 
Payment,  see  Payment,  8  60. 
Statute,  see  Statutes,  8  281. 
Statute  of  frauds,  see  Frauds,  Statute  of,  88 

148-152. 

-Statute  of  limitations,  see  Limitation  of  Ac- 
tions, 8  177. 

■Transfer  and  ownership  of  bill  or  note,  see  Bills 
and  Notes,  8  467. 

In  actions  by  or  against  particular  classes  of 
persona. 

See  Corporations,  |8  189,  514,  672;  Master  and 
Servant,  86  261-264;  Street  Railroads,  6  HO. 
Foreign  corporations,  see  Corporations,  8  672. 
•Trustees,  see  Trusts,  8  371. 

In  particular  actiona  or  proceedinga. 

■See  Certiorari,  8  42;  Mandamus,  8  154;  Quiet- 
ing Title,  88  34-54;  Replevin,  8  58. 

For  appointment  of  receiver  of  insolvent  cor- 
poration, Bee  Corporations,  8  557. 

For  breach  of  contract  in  general,  see  Con- 
tracts, 88  337-346. 

For  causing  death,  see  Death,  8  52. 

For  injuries,  from  negligence,  see  Negligence, 
8  119. 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  6  HO. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, §8  261-264. 
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For  libel  or  slander,  see  Libel  and  Slander,  8 
100. 

For  removal  of  cause,  see  Removal  of  Causes, 
8  89. 

For  wages,  see  Master  and  Servant,  8  80. 
On  bills  or  notes,  see  Bills  and  Notes,  88  467- 
476. 

On  bonds  of  public  officers,  see  Sheriffs  and 

Constables,  6  168. 
Pleas  in  criminal  prosecutions,  see  Criminal 

Law.  86  265-296. 
Relating  to  usury,  see  Usury,  8  HI. 
To  confirm  or  try  tax  title,  see  Taxation,  6  809. 
To  enforce  specific  performance,  see  Specific 

Performance,  6  114. 
To  establish  and  enforce  trust,  see  Trusts,  6 

371. 

To  restrain  diversion  of  water,  see  Waters  and 

Water  Courses,  6  87. 
To  set  aside  assessment  on  corporate  stock,  see 

Corporations,  6  189. 

Review  of  decisions  and  pleading  in  appellate 
courta. 

Review  of  decisions  as  dependent  on  prejudicial 
nature  of  error,  see  Appeal  and  Error,  Sf 
1039,  1040. 

Review  of  decisions  as  dependent  on  presenta- 
tion of  question  in  lower  court,  see  Appeal 
and  Error,  6  193. 

L  FORM  AND  ALLEGATIONS  IN 
GENERAL. 

8  7<  A  complaint  for  breach  of  contract  to 
pay  an  assessment  on  corporate  stock  held  not 
wholly  insufficient  in  view  of  Civ.  Code,  §  331, 
but  demurrable  for  uncertainty. — Pettit  v. 
Forsyth  (Cal.  App.)  892. 

8  7.  Code  Civ.  Proc.  6  1963,  subd.  32,  held  a 
rule  of  evidence,  and  not  applicable  to  a  state- 
ment of  facts  in  a  pleading.— Pettit  v.  Forsyth 
(Cal.  App.)  892. 

6  8.  A  complaint  alleging  that  maps  relat- 
ing to  an  application  to  the  federal  government 
for  a  reservoir  site  were  duplicates  of  those  fil- 
ed by  certain  company  is  insufficient  as  consti- 
tuting merely  the  pleader's  opinion  concerning 
the  maps.-O'Reilly  v.  Noxon  (Colo.)  486. 

6  8.  Statement  as  to  how  fraud  must  be 
pleaded.— School  District  No.  2,  Fremont  Coun- 
ty, v.  Shuck  (Colo.)  511. 

6  8.  In  an  action  on  a  sheriff's  bond  certain 
allegations  held  conclusions  of  the  pleader. — 
People  v.  Beach  (Colo.)  513. 

8  8.  An  allegation  in  an  answer  in  an  action 
for  rent,  held  a  mere  conclusion.— Morton  v. 
Wessinger  (Or.)  7. 

6  8.  Where  a  cause  of  action  was  founded 
on  breach  of  contract,  it  is  a  conclusion  of  law 
to  allege  that  the  sum  claimed  is  a  reasonable 
compensation  for  services  performed.— Jackson 
v.  Stearns  (Or.)  30. 

8  8.  An  answer,  alleging  that  at  all  times 
and  dates  herein  alleged  and  for  more  than  20 
years,  defendant  was,  and  is,  the  adopted 
daughter  and  heir  at  law  of  the  deceased,  is 
a  mere  conclusion  of  law.— Long  v.  Dufur  (Or.) 
59. 

8  8.  A  Code  pleader  must  state  the  facts 
from  which  the  court  may  draw  the  conclusion 
of  law  and  not  the  conclusion  itself.— Long  v. 
Dufur  (Or.)  59. 

6  9.  A  pleading  in  an  action  to  enjoin  the 
collection  of  an  assessment  in  view  of  Act 
March  6,  1889  (St.  1889,  c.  76)  6  10,  held 
to  be  a  conclusion  of  law  unsupported  by  facts. 
— 1'nited  Real  Estate  &  Trust  Co.  t.  Barnes 
(Cal.)  167. 

8  34.  The  court  must  look  to  the  complaint 
itself  to  determine  on  what  the  claim  for  dam- 
ages is  based. — Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Citizens'  Traction  &  Power  Co.  (N.  M.)  813. 
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§  34.  Where  both  general  and  specific  al- 
legations are  made  respecting  the  same  mat- 
ter the  latter  control.— Morton  v.  Wesainger 
<Or.)  7. 

I  34.  An  answer  should  be  construed  so  as 
to  give  it  a  fair  and  ordinary  meaning.— Mor- 
ton y.  Wesainger  (Or.)  7. 

* 

U.  DECLARATION,  COMPLAINT,  PE- 
TITION, OR  STATEMENT. 

Pleading  in  anticipation  of  defense  of  limita- 
tion, see  limitation  of  Actions,  |  177. 

Review  of  decisions,  see  Appeal  and  Error,  f 
183. 

In  particular  actions  or  proceedings. 

.See  Certiorari.  |  42;  Mandamus,  |  154;  Quiet- 
ing Title,  ff  34-54;  Replevin,  f  58. 

For  breach  of  contract,  see  Contracts,  |  337. 

For  causing  death,  see  Death,  §  52. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant. S  261. 

On  bills  ox  notes,  see  Bills  and  Notes,  §8  467- 
469. 

To  enforce  specific  performance,  see  Specific 

Performance,  §  114. 
'To  remove  cause  from  state  to  federal  court, 

see  Removal  of  Causes,  §  89. 
To  restrain  diversion  of  water,  see  Waters  and 

Water  Courses,  §  87. 
To  set  aside  assessment  of  corporate  stock,  see 

Corporations,  8  189. 

8  52.  Three  causes  of  action  joined  in  one 
-complaint  held  to  be  separately  stated  though 
-all  referred  to  an  attached  statement  in  which 
the  various  items  were  arranged  in  chronolog- 
ical order.— Peterson  v.  Pantheon  Lumber  Co. 
(Wash.)  562. 

HI.  PLEA  OB  ANSWER.  CROSS-COM- 
PLAINT, AND  AFFIDAVIT 
OF  DEFENSE. 

In  actions  on  bills  or  notes,  see  Bills  and  Notes, 
8  476. 

Operation  and  effect  as  appearance,  see  Appear- 
ance, 8  9. 

Matter  in  abatement  as  distinguished  from  mat- 
ter in  bar,  see  Abatement  and  Revival,  8  85. 

(A)  Defenses  In  General. 

8  85.  That  prior  to  expiration  of  time  for 
answering  defendant  had  the  case  removed  to 
the  federal  court,  where  it  was  remauded  for 
want  of  jurisdiction,  will  not  extend  the  time 
for  answering  in  the  state  court,  given  by  Rer. 
Codes,  8  4140.  nor  relieve  him  from  a  default 
entered  against  him  for  failure  to  answer  in 
time.— Morbeck  v.  Bradford-Kennedy  Co.  (Ida- 
ho) 89. 

8  94.  Where  several  distinct  defenses  are  al- 
leged, each  must  be  complete  in  itself.— Welles 
v.  Colorado  Nat  Life  Assur.  Co.  (Colo.)  524. 

(B)  Dilatory  Pleas  and  Matter  la  Abate- 
ment. 

8  111.   Where  an  issue  joined  on  a  plea 
in  abatement  is  found  for  the  plaintiff,  the 
judgment  is  that  defendant  answer  over.— La 
'  Grande  v.  Portland  Public  Market  &  Cold  Stor- 
age Co.  (Or.)  25. 

i  111.   A  plea  in  abatement  must  be  dis- 
posed of  before  a  plea  iu  bar  will  be  consid- 
•  ered  for  the  latter  waives  a  plea  in  abatement. 
—La  Grande  v.  Portland  Public  Market  & 
Cold  Storage  Co.  (Or.)  25. 

8  111.  When  an.  issue  of  fact  or  law  is  join- 
ed on  a  plea  in  abatement  and  found  for  the 
defendant,  the  decree  or  judgment  must  be  one 
dismissinK  the  action.— La  Grande  v.  Portland 
Public  Market  &  Cold  Storage  Co.  (Or.)  25. 


(C)  Trarerses  or  Denials  and  Admissions. 

8  121.  A  denial  of  knowledge  or  information 
on  which  to  base  a  belief  not  in  the  form  pre- 
scribed by  the  Code  held  insufficient.— Welles  v. 
Colorado  Nat  Life  Assur.  Co.  (Colo.)  524. 

i  127.  Special  answer  in  an  action  to  quiet 
title  held  to  so  modify  the  general  denial  as 
to  admit  that  plaintiff  held  the  legal  title 
when  the  action  was  begun.— Elliott  v.  Hudson 
(Kau.)  307. 

IV.  REPLICATION  OR  REPLY  AND 
SUBSEQUENT  PLEADINGS. 

8  166.  An  allegation  that  defendant  never 
entered  into  any  contract  in  writing  to  rede- 
liver a  deed  executed  by  plaintiff  to  her,  etc., 
held  a  mere  denial  of  the  complaint  not  requir- 
ing a  reply.— Dennison  v.  Barney  (Colo.)  510. 

8  167.  By  virtue  of  Code  Civ.  Proc.  8  4(52.  a 
plaintiff  suing  on  an  assigned  claim  Acid  entitled 
to  defeat  defendant's  set-off  by  showing  at  the 
trial  that  his  assignee  was  not  really  indebted  to 
defendant— Davis  v.  Rawhide  Gold  Mining  Co. 
(Cal.  App.)  898. 

8  180.  In  an  action  against  carrier  replica- 
tion held  not  a  departure  in  pleading.— Adams 
v.  Colorado  &  S.  Ry.  Co.  (Colo.)  1010. 

V.  DEMURRER  OR  EXCEPTION. 

Operation  and  effect  as  appearance,  see  Ap- 
pearance, 8  9. 

^040*  °f  »  8ee  APPe*!  aQd  Error,  8 

8  193.  Where  a  complaint  in  an  action  in  a 
court  of  general  jurisdiction  does  not  affirma- 
tively show  want  of  jurisdiction,  that  question 
cannot  be  raised  upon  demurrer.— Peterson  v. 
Pantheon  Lumber  Co.  (Wash.)  562. 

8  193.  A  complaint  containing  several  caus- 
es of  action  which  does  not  separately  state 
them  is  not  demurrable.— Peterson  v.  Pantheon 
Lumber  Co.  (Wash.)  562. 

8  193.  A  complaint  in  an  action  against  a 
corporation  held  not  to  show  want  of  jurisdic- 
tion upon  its  face  under  Ballinger's  Ann.  Codes 
&  St  8  4854  (Pierce's  Code,  8  310).— Peterson 
v.  Pantheon  Lumber  Co.  (Wash.)  562. 

8  204.  A  demurrer  to  the  whole  complaint 
should  be  overruled,  if  one  of  the  causes  of  ac- 
tion therein  is  good.— Sykes  v.  Kruse  (Colo.) 
1013. 

8  204.  A  demurrer  to  an  entire  complaint 
held  properly  overruled,  though  facts  stated  as 
to  a  particular  item  of  damages  claimed  do  not 
authorize  a  recovery.— Jenkins  v.  Commercial 
Nat  Bank  of  St.  Anthony  (Idaho)  463. 

8  204.  Where  a  complaint  states  several 
causes  of  action,  a  demurrer  on  the  ground  that 
the  action  was  not  begun  within  the  time  lim- 
ited by  law  which  is  directed  to  the  whole  com- 
plaint, will  be  overruled  if  the  complaint  states 
any  good  cause  of  action.— Peterson  v.  Panthe- 
on Lumber  Co.  (Wash.)  562. 

8  216.  On  demurrer,  the  pleader  is  presumed 
to  have  stated  the  case  as  strongly  as  the  facts 
warrant. — Morton  v.  Wesainger  (Or.)  7. 

8  218.  Filing  a  supplemental  complaint  dis- 
posed of  a  pending  demurrer  to  the  original 
complaint.— Leusch  v.  Nickel  (N.  M.)  595. 

VL  AMENDED  AND  SUPPLEMENTAL 
PLEADINOS  AND  REPLEADER 

Amendment  of  indictment  or  information,  see 
Indictment  and  Information,  8.  161. 

Effect  of  amendment  on  limitation  of  actions, 
see  Limitation  of  Actions,  8  127. 

8  236.  The  discretion  of  the  trial  court  in 
refusing  to  allow  an  amendment  after  the  jury 
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was  impaneled  held  not  abased.— Eaton  v.  Gen- 
eral Compressed  Air  ft  Vacuum  Machinery  Co. 
(Wash.)  1091. 

§  237.  One  held  not  entitled  after  trial  to 
an  amendment  necessitating  a  trial  de  novo. — 
Porter  v.  Anderson  (Cal.  App.)  345. 

§  245.  An  order  sustaining  defendant's  plea 
in  abatement  and  allowing  an  amendment  of 
the  complaint  held  erroneous. — La  Grande  v. 
Portland  Public  Market  &  Cold  Storage  Co. 
(Or.)  25. 

§  248.  Where  the  ultimate  facts  in  an 
amended  complaint  were  the  same  as  in  the 
original  complaint,  the  amended  complaint  did 
not  state  a  different  cause  of  action.— East  v. 
MqClung  (Colo.)  517. 

§  258.  A  trial  amendment  of  an  answer  held 
properly  denied.— Moore  v.  Western  Meat  Co. 
(N.  M.)  827. 

8  279.  Party  pleading  specific  title  to  secure 
benefit  of  newly  acquired  title  held  required  to 
obtain  leave  to  file  a  supplemental  petition.— 
Robertson  v.  Board  of  Com'rs  of  Rawlins 
County  (Kan.)  413. 

8  279.  In  an  action  for  personal  injuries,  held 
that  a  supplemental  complaint  was  properly 
allowed  alleging  plaintiff's  miscarriage,  result- 
ing from  the  injuries  before  the  amended  com- 
plaint was  filed,  notwithstanding  Rem.  &  Bal. 
Code,  8  308,-Edwards  v.  Seattle,  R.  &  S.  Ry. 
Co.  (Wash.)  563. 

X.  FILING,  SERVICE,  AND  WITH- 
DRAWAL. 

8  833.  Where  a  party  dies,  the  adverse  par- 
ty is  entitled  to  a  reasonable  time  after  sub- 
stitution to  serve  and  file  his  pleading.— State 
v.  District  Court  of  Second  Judicial  Dist.,  Sil- 
ver Bow  County  (Mont)  472. 

8  339.  A  defense  held  waived  by  statement 
by  counsel  to  the  court  during  the  trial.— 
School  District  No.  2,  Fremont  County,  v. 
Shuck  (Colo.)  511. 

XI.  MOTIONS. 

8  845.  In  a  suit  to  enforce  a  resulting  trust, 
evidence  held  insufficient  to  authorize  a  judg- 
ment for  defendant  on  the  pleadings  on  the 
theory  that  plaintiffs  were  relying  on  a  parol 
agreement  to  reconvey,  unenforceable  under  the 
statute  of  frauds.— Dennison  v.  Barney  (Colo.) 
519. 

8  367.  A  complaint  containing  several  caus- 
es of  action  which  does  not  separately  state 
them  should  be  attacked  by  motion  to  make 
more  definite  and  certain.— Peterson  v.  Panthe- 
on Lumber  Co.  (Wash.)  562. 

XH.  ISSUES,  PROOF,  AND  VARIANCE. 

Conformity  of  findings  by  court  to  issues  and 
proofs,  see  Trial,  8  396. 

In  particular  actions  or  proceedings. 

For  breach  of  contract  in  general,  see  Con- 
tracts, 8  346. 

For  injuries  from  negligence,  see  Negligence,  % 
119. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, 8  264. 

For  libel  or  slander,  Bee  Libel  and  Slander,  8 
100. 

For  wages,  see  Master  and  Servant,  8  80. 

8  387.  That  plaintiff  asked  leave  to  amend 
his  complaint  to  conform  to  the  proof  does  not 
itself  show  a  variance.— Eaton  v.  (ieneral  Com- 
pressed Air  &  Vacuum  Machinery  Co.  (Wash.) 
1091. 

8  391.  Allegations  as  to  time  need  not  be 

{iroved  with  precision. — Goesling  v.  Gross,  Kel- 
y  &  Co.  (N.  M.)  60S. 


8  398.  The  variance  between  the  complaint 
and  the  evidence  held  immaterial.— Bickel  v. 
Wessinger  (Or.)  34. 

XIH.  DEFECTS  AND  OBJECTIONS, 
WAIVER,  AND  AIDER  RY  VER- 
DICT OR  JUDGMENT. 

Defects  in  indictment  and  information,  see 'In- 
dictment and  Information,  8  96. 

Review  of  decisions  as  dependent  on  presenta- 
tion of  question  in  lower  court,  see  Appeal 
and  Error,  8  193. 

8  403.  A  defect  in  a  complaint  for  breach  of 
contract  to  pay  an  assessment  on  corporate  stock 
held  cured  by  answer.— Pettit  v.  Forsyth  (CaL 
App.)  892. 

8  403.  The  defect  in  the  complaint  for  breach 
of  a  contract  to  pay  an  assessment  on  corporate 
stock  arising  from  the  failure  to  allege  a  fact 
required  by  Civ.  Code,  8  331,  held  cured  by  the 
answer.— Pettit  v.  Forsyth  (Cal.  App.)  89*£ 

8  403.  Objection  that  the  complaint  was  de- 
fective for  failure  to  allege  that  defendant's  ti- 
tle was  adverse  was  cured  by  the  answer  plead- 
ing an  adverse  title.— Empire  Ranch  A  Cattle 
Co.  v.  Bender  (Colo.)  494. 

8  406.  Where  defendant  pleaded  an  adverse 
title  and  prayed  affirmative  relief,  he  waived  a 
defect  in  plaintiff's  complaint,  though  defendant 
thereafter  struck  from  its  prayer  his  request 
for  affirmative  relief.— Empire  Ranch  A  Cattle 
Co.  v.  Bender  (Colo.)  494. 

8  428.  Where  a  petition  states  a  cause  of 
action  in  general  terms,  and  defendant  answers, 
he  cannot  by  demurrer  to  the  evidence  ques- 
tion the  sufficiency  of  the  petition.— Elliott  v. 
Hudson  (Kan.)  307. 

PLEDGES. 

See  Chattel  Mortgages. 

POLICE  POWER. 

Of  nranfcipality,  see  Municipal  Corporations,  81 

Of  state,  see  Constitutional  Law,  8  81. 
Of  state,  power  to  delegate,  see  Constitutional 
Law,  8  63. 

Particular  subjects  of  regulation,  see  Intoxi- 
cating Liquors,  88  10,  11;  Sunday;  Taxa- 
tion, 8  23. 

POLICY. 

Of  insurance,  see  Insurance. 

POLITICAL  RIGHTS. 

Constitutional  guaranty  of  political  rights,  see 

Constitutional  Law,  8  81. 
Suffrage,  see  Elections. 

POOL  ROOMS. 

Burglary,  see  Burglary,  8  4. 

POOLS. 

Combinations  in  violation  of  anti-trust  acts, 

see  Monopolies,  88  12-20. 
Rights  and  liabihtes  of  parties  to  agreement 

for  purchase  and  sale  of  corporate  shares,  see 

Joint  Adventures,  8  4. 
Stock  pools,  see  Corporations,  8  116. 

POPULAR  VOTE. 

Submission  of  bill  to  popular  vote,  see  Stat- 
utes, 8  35%. 

To  determine  creation  of  good  roads  district, 
see  Highways,  8  90. 
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PORTS. 

Commissioners,  see  Municipal  Corporations,  § 
149. 

De  facto  commissioners,  see  Municipal  Corpo- 
rations, i  147. 

Enactment  of  laws  for  incorporation  of  ports, 
see  Statutes,  §  34. 

Incorporation,  see  Municipal'  Corporations,  §§ 
10-13. 

Injunction  to  determine  title  of  commissioners 
to  office,  see  Officers,  §  82. 

POSSESSION. 

See  Adverse  Possession. 
Of  building  burglarized,  see  Burglary,  §  22. 
Of  demised  premises,  see  Landlord  and  Ten- 
ant, §  130. 

Of  demised  premises,  recovery  by  landlord,  see 

Landlord  and  Tenant,  §  285. 
Of  personal  property,  remedies  for  recovery, 

see  Replevin. 
Of  public  office,  see  Officers,  §  82. 
To  support  action  to  quiet  title,  see  Quieting 

Title,  i  12. 

POSSESSORY  WARRANT. 

Actions  for  recovery  of  personalty  founded  on 
right  of  possession,  see  Replevin. 

POSTING. 

Of  notice  of  application  for  deed  of  land  sold  for 
delinquent  assessment,  see  Municipal  Corpo- 
rations, §  582. 

POST  NUPTIAL  CONTRACTS. 

Marriage  settlements,  see  Husband  and  Wife, 
8  31. 

POST  OFFICE. 

Statement  of  post  office  addresses  of  signers  of 
petition  for  local  option  election,  see  Intox- 
icating Liquors,  8  32. 

POWERS. 

Of  attorney,  see  Principal  and  Agent. 

PRACTICE. 

Regulations  denying  equal  protection  of  laws, 

see  Constitutional  Law,  $  249. 
Regulations  depriving,  of  property  without  due 

process  of  law,  see  Constitutional  Law,  §  315. 
Regulations  of  civil  remedies  and  procedure  by 

special  or  local  laws,  see  Statutes,  §  85. 

In  particular  civil  actions  or  proceedings. 

See  Attachment,  §§  73-77,  217,  228-277;  Cer- 
tiorari, 88  42-64;  Execution;  Habeas  Cor- 
pus, 66  90-114;  Injunction,  §§  161,  197;  Man- 
damus, §§  141-187;  Quieting  Title,  §8  34-54; 
Replevin;   Trover  and  Conversion,  §  44. 

Appointment  of  guardian  or  committee  of  in- 
sane person,  see  Insane  Persons,  §  33. 

Appointment  of  receiver,  see  Receivers,  §§  55- 

Assessment  of  damages,  see  Damages,  §§  208- 

Between  corporation  and  members  thereof,  see 
Corporations,  §  189. 

By  or  against  corporations  in  general,  see  Cor- 
porations, §§  506-522. 

By  or  against  foreign  corporations,  see  Corpo- 
rations, §8  668-672. 

By  or  against  states,  see  States,  8  212. 

By  or  against  street  railroad  companies,  see 
Street  Railroads,  8  57. 

Condemnation  proceedings,  see  Eminent  Do- 
main, 88  169-177. 

Election  contest,  see  Elections,  8  305. 


For  breach  of  contract,  see  Contracts,  88  324- 
354. 

For  breach  of  contract  by  carrier  for  transpor- 
tation of  passenger,  see  Carriers,  8  277. 

For  breach  of  contract  of  sale,  see  Sales,  68 
404—418. 

For  causing  death,  see  Death,  88  52,  81-95. 
For  compensation  of  broker,  see  Brokers,  §8  85- 
88. 

For  contempt,  see  Contempt,  |8  40-54. 

For  diversion  of  waters,  see  Waters  and  Water 
Courses,  8  87. 

Fqr  divorce,  see  Divorce,  8  184. 

For  fraud,  see  Fraud,  6  50. 

For  injuries  from  negligence  in  general,  see 
Negligence,  88  119-142. 

For  injuries  from  negligence  or  misconduct  of 
agent,  see  Principal  and  Agent,  8  79. 

For  injuries  from  negligent  use  of  street,  see 
Municipal  Corporations,  8  706. 

For  injuries  to  passengers,  see  Carriers,  8  321. 

For  injuries  to  persons  on  or  near  railroad 
tracks,  see  Railroads,  8  398. 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  88  110-118. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, 88  261-297. 

For  judgment  by  default,  see  Judgment,  88  103- 
109. 

For  libel  or  slander,  see  Libel  and  Slander,  8 
100. 

For  loss  of  or  injury  to  live  stock,  see  Carri- 
ers, 8  228. 

For  malicious  prosecution,  see  Malicious  Pros- 
ecution, 86  61-67. 

For  new  trial,  see  New  Trial.  86  109-166. 

For  purchase  money  on  sale  of  goods,  see  Sales, 
6S  359,  360. 

For  rent,  see  Landlord  and  Tenant,  8  227. 

On  bills  or  notes,  see  Bills  and  Notes,  88  443- 
537. 

On  bonds  of  public  officers,  see  Sheriffs  and 

.Constables,  6  168. 
On  guaranty,  see  Guaranty,  8  77. 
Probate  proceedings  and  actions  relating  to 

wills  or  probate,  see  Wills,  88  326-400. 
Supplementary  proceedings,  see  Execution,  6 

To  cancel  written  instrument,  see  Cancellation 
of  Instruments,  8  52. 

To  confirm  or  revise  assessment  for  public  im- 
provement, see  Municipal  Corporations,  8  508. 

To  determine,  establish,  and  protect  water 
rights,  see  Waters  and  Water  Courses,  86 
152,  247. 

To  enforce  assessment  for  public  improvement, 
see  Municipal  Corporations,  68  582,  583. 

To  enforce  liability  of  stockholders,  see  Cor- 
porations, 8  267. 

To  enforce  specific  performance,  see  Specific 
Performance,  86  114-121. 

To  enforce  taxes,  see  Taxation,  88  608-611, 
686. 

To  establish  and  enforce  trust,  see  Trusts,  8 
371. 

To  establish  highways,  see  Highways,  88  41-63. 
To  foreclose  mortgage,  see  Building  and  Loan 

Associations,  8  39;  Mortgages,  St  489-586. 
To  foreclose  right  of  redemption  from  tax  sale, 

see  Taxation,  8  708. 
To  redeem  from  mortgage  sale,. see  Mortgages, 

8  614. 

To  restrain  enforcement  of  taxes,  see  Taxa- 
tion, 8  611. 

Particular  proceedings  in  actions. 

See  Abatement  and  Revival;  Appearance; 
Costs;  Damages,  66  163-221;  Depositions; 
Evidence;  Execution;  Judgment;  Jury;  Lim- 
itation of  Actions;  Motions;  New  Trial; 
Pleading;  Process;  Reference;  Removal  of 
Causes;   Stipulations;   Tender;  Trial. 

Dismissal  or  nonsuit  at  trial,  see  Trial,  8  159. 

Examination  of  witnesses,  see  Witnesses,  -  68 
240-295. 
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Instructions  to  jury,  see  Trial,  §§  236-296. 
Nonsuit,  see  Trial,  §  159. 
Verdict,  see  Trial,  88  328-365. 

Particular  remedies  in  or  incident  to  action*. 
See  Attachment;    Depositions;  Garnishment; 
Injunction;  Receivers. 

Procedure  in  criminal  prosecutions. 
See  Arrest,  §  71 ;  Criminal  Law:  Grand  Jury ; 

Indictment  and  Information;  Jury. 
Habeas  corpus  proceedings,  see  Habeas  Corpus. 

Procedure  in  exercise  of  special  or  limited  juris- 
diction. 

Equity,  see  Equity. 

Justices'  courts  in  civil  cases,  see  Justices  of 

the  Peace  88  81-107. 
Probate  and  administration,  see  Executors  and 

Administrators,  §§  256,  257. 

Procedure  in  or  by  particular  courts  or  tribu- 
nals. 

See  Courts ;  Justices  of  the  Peace,  §8  171-194. 
Adoption  by  federal  courts  of  practice  of  state 

courts,  see  Courts,  §  343. 
Federal  courts  in  general,  see  Courts,  |  343. 

Procedure  on  review. 
See  Appeal  and  Error;  Certiorari,  (8  42-64; 

Criminal  Law,   $8   1004-1186;  Exceptions, 

Bill  oti  New  Trial: 
Actions  relating  to  wills  or  probate,  see  Wills, 

8  400. 

Probate  proceedings,  see  Wills,  8  384. 


PRAYER. 

For  instructions,  see  Criminal  Law, 
833;  Trial,  8  267. 
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PREDICATE. 

For  impeachment  of  witnesses,  see  Witnesses, 
8  388. 

PREJUDICE. 

Ground  for  reversal  in  civil  actions,  see  Ap- 
peal and  Error,  M  1030-1073. 

Ground  for  reversal  in  criminal  cases,  see  Crim- 
inal Law,  88  1163-1172. 

Of  witness,  ground  for  impeachment,  see  Wit- 
nesses, 8  372. 

PRELIMINARY  EVIDENCE. 

Proof  of  execution,  and  authentication  of  doc- 
uments offered  in  evidence,  see  Evidence,  88 
376-380. 

Proof  of  facts  preliminary  to  introduction  of 
evidence  given  at  former  trial  or  in  other 
proceedings,  see  Criminal  Law,  8  543. 

PRELIMINARY  INJUNCTION. 

See  Injunction,  8  161. 

PREMIUMS. 

Insurance  premiums,  see  Insurance,  89  186- 
188. 

PREROGATIVE  WRITS. 

See  Certiorari;  Habeas  Corpus;  Mandamus; 
Prohibition. 

Original  jurisdiction  of  appellate  courts,  see 
Courts,  8  207. 

PRESCRIPTION. 

See  Limitation  of  Actions. 
Acquisition  of  rights,  see  Waters  and  Water 
Courses,  §8  131-152. 


Establishment  of  highways,  see  Highways,  f  8. 
Prescriptive  right  to  flow  land,  see  Waters  and 
Water  Courses,  8  164. 

PRESENTMENT. 

Of  bill  or  note,  see  Bills  and  Notes,  U  396- 
419. 


PRESS. 


See  Newspapers. 


PRESUMPTIONS. 

In  civil  actions,  see  Evidence,  88  80-83. 

In  criminal  prosecutions,  see  Criminal  Law,  I 

321. 

On  appeal  or  writ  of  error  in  civil  actions,  see 
Appeal  and  Error,  88  907-934. 

On  appeal  or  writ  of  error  in  criminal  prosecu- 
tions, see  Criminal  Law,  88  1141-1144,  1163. 

PRETENSE. 

See  False  Pretenses;  Fraud. 

PREVENTIVE  RELIEF. 

See  Injunction. 

PRICE. 

Of  goods  sold,  see  Sales,  88  187,  359,  360. 

PRINCIPAL  AND  AGENT. 

See  Master  and  Servant. 

Breach  of  contract  of  agency  as  creating  con- 
structive trust,  see  Trusts,  8  10L 

Declarations  by  agent  as  evidence  against  prin- 
cipal, see  Evidence,  8  241. 

Independent  contractors,  see  Master  and  Serv- 
ant, 88  318-320. 

Agency  in  particular  relations,  offices,  or  oc- 
cupations. 

See  Attorney  and  Client;   Brokers;  Factors; 

Insurance,  8  82. 
Corporate  agents,  see  Corporations,  88  289-318, 

Municipal  agents,  see  Municipal  Corporations, 
8  215. 

I.  THE  RELATION. 

(A)  Creation  and  Existence. 

6  23.  One  buying  furniture  and  assuming;  a 
chattel  mortgage  thereon  held  liable  for  amount 
remaining  unpaid  as  determined  by  the  mort- 
gagee and  the  buyer's  agent— Wilkinson  t. 
Bergquist  (Wash.)  255. 

II.  MUTUAL  RIGHTS,  DUTIES,  AMD 
LIABILITIES. 

Attorneys,  see  Attorney  and  Client,  8  144. 
Corporate  officers  and  agents,  see  Corporations, 

§§  313-318. 
Factors,  see  Factors,  8  23. 

(A)  Execution  of  Aarency. 

8  69.  Attempts  of  an  agent  employed  to  do 
annual  assessment  work  on  a  mining  claim  who 
fails  to  do  so  to  relocate  the  claim  held  a  fraud 
upon  his  principal.— O'Neill  v.  Otero  (N.  M.) 
614. 

8  71.  That  an  agent  had  a  personal  option 
on  property  held  not  to  permit  him  to  retain  the 
difference  between  what  he  paid  for  it  for  toe 
principal  and  the  larger  amount  which  he  pre- 
tended to  have  paid.— Watson  v.  Baylias  (Wash.) 
770. 

8  79.  A  principal,  defrauded  by  his  agent  pre- 
tending to  nave  paid  a  larger  sum  for  property 
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titan  he  actually  paid,  may  recover  the  differ- 
ence, though  retaining  the  property. — Watson  v. 
Baylies  (Wash.)  770. 

(B)  Compensation  and  Lien  of  Agent. 

Brokers,  see  Brokers,  §§  62,  85-88. 

m.  BIGHTS  AND  LIABILITIES  AS  TO 
THIRD  PERSONS. 

Brokers,       Brokers,  §  102. 

Liability  of  master  for  injuries  to  third  per- 
sons by  acts  or  omissions  of  servants  or  in- 
dependent contractors,  see  Master  and  Serv- 
ant, H  318-320. 

(A)  Powers  of  Agent. 

Authority  of  agents  of  corporations  in  general, 

see  Corporations,  §§  408-432. 
Authority  of  attorney,  see  Attorney  and  Client, 

8  76. 

Declarations  by  agent  as  evidence  against  prin- 
cipal, see  Evidence,  8  241. 

8  110.  An  agent  of  a  surety  in  a  building 
contractor's  bond  held  to  possess  authority  to 
waive  a  condition  in  the  bond.— Keenan  v. 
Empire  State  Surety  Co.  (Wash.)  636. 

(C)  Unauthorised  and  Wroagful  Acts. 

Liability  of  municipal  corporation  for  torts  of 
officers  and  agents,  see  Municipal  Corpora- 
tions, 68  747-751. 

6  161.  Principals  held  to  have  the  right  to 
repudiate  an  unauthorized  contract  of  an  agent. 
—Patterson  v.  Crowell  (Oal.  App.)  700. 

(D)  Ratification. 

8  171.  Principal  by  his  conduct  held  to  have 
ratified  agent's  unauthorized  contract.— Patter- 
son v.  Crowell  (Cal.  App.)  700. 

(IS)  Notice  to  Aarent. 

Notice  to  officers  or  agents  of  corporations  in 
general,  see  Corporations,  6  428. 

PRINCIPAL  AND  SURETY. 

See  Guaranty;  Indemnity. 

Authority  of  agent  to  waive  conditions  in 
bond,  see  Principal  and  Agent,  8  HO. 

Sureties  on  attachment  bond,  see  Attachment, 
8  339. 

Sureties  on  bond  of  sheriff  or  constable,  see 
Sheriffs  and  Constables,  68  157-168. 

III.  DISCHARGE  OF  SURETY. 

Authority  of  agent  to  waive  conditions  in  bond, 
see  Principal  and  Agent,  6  HO. 

6  100.  Surety  company  held  -  not  released 
under  agreement,  whereby  a  third  person  on 
default  of  the  contractor  was  left  in  charge  of 
a  building  to  be  erected. — Keenan  v.  Empire 
State  Surety  Co.  (Wash.)  636. 

6  100.  A  surety  on  a  building  contractor's 
bond  held  not  discharged  because  of  a  change 
in  the  contract— Keenan  v.  Empire  State  Sure- 
ty Co.  (Wash.)  636. 

6  100.  A  surety  in  a  building  contractor's 
bond  held  not  liable  for  the  nonperformance  by 
the  contractor.— Kracht  v.  Empire  State  Surety 
Co.  (Wash.)  773. 

PRINTING. 

Record  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  $  631. 

PRIOR  ADJUDICATION. 

Operation  and  effect  in  general,  see  Judgment, 
$8  574-585.  707-732. 


PRIORITIES. 

Between  mining  locations,  see  Mines  and  Min- 
erals, 8  27. 

Of  appropriation  of  waters,  see  Waters  and 

Water  Courses,  8  140. 
Of  mortgages,  see  Chattel  Mortgages,  6  153; 

Mortgages,  6  151. 

PRIVATE  ROADS. 

Right  of  way,  see  Easements. 

PRIVILEGE 

Grants  of  privileges  by  municipal  corporations, 
right  to  use  street  for  purpose  other  than 
highway,  see  Municipal  Corporations,  86  680r 

PRIVILEGED  COMMUNICATIONS. 

Disclosure  by  witness,  see  Witnesses,  85  188- 
205. 

PRIVITY. 

Admissions  by  privies,  see  Evidence,  6  230. 
With  party  to  action,  conclusiveness  of  adjudi- 
cation, see  Judgment,  5  707. 

PROBATE. 

Of  will,  see  Wills,  68  326-400. 

PROCEDURE. 

See  cross-references  under  Practice. 

PROCESS. 

In  actions  against  particular  classes  of  person*. 

See  Corporations,  §  668. 

Foreign  corporations,  see  Corporations,  8  668. 

In  particular  actions  or  proceedings. 

Appeal,  see  Criminal  Law,  6  1081. 
Particular1  forms  of  writs  or  other  process. 

See  Certiorari;  Execution;  Garnishment;  Ha- 
beas Corpus;  Mandamus;  Prohibition;  Re- 
plevin. 

Process  in  special  jurisdictions. 
See  Justices  of  the  Peace,  8  81. 

H.  SERVICE. 

(A)  Personal  Service  In  General. 

Computation  of  time  for  service,  excluding 
first  or  last  day,  see  Time,  8  0. 

6  51.  Notice  of  application  to  appoint  a 
guardian  for  an  insane  person  held  properly 
served  by  a  private  person.— Donaldson  v.  Win- 
ningham  (Wash.)  285. 

5  64.  "Service"  and  "service  of  a  notice," 
with  reference  to  legal  processes,  defined.-' 
Clemmons  v.  State  (Okl.  Cr.  App.)  238. 

(C)  Publication  or  Other  Notice. 

Foreclosure  of  tax  lien,  see  Taxation,  8  708. 

6  96.  Service  by  publication  must  be  in 
strict  compliance  with  the  statute  authorizing 
it.— Felsinger  v.  Quinn  (Wash.)  275. 

IV.  ABUSE  OF  PROCESS. 

Malicious  prosecution,  see  Malicious  Prosecu- 
tion. 

PROHIBITION. 

Constitutional  prohibitions,  self-executing  pro- 
visions, see  Constitutional  Law,  6  32. 

Of  traffic  in  intoxicating  liquors,  see  Intoxi- 
cating Liquors. 

Prohibitory  injunction,  see  Injunction. 
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I.  NATURE  AND  GROUNDS. 

§  3.  A  petition  which  does  not  show  that 
the  court  exceeded  its  jurisdiction  held  insuffi- 
cient to  warrant  prohibition  to  restrain  exe- 
cution on  a  judgment  of  conviction  by  a  munic- 
ipal court.— Harris  v.  Recorder's  Court  of  Oity 
of  Calexico  (Cal.  App.)  687. 

8  3.  Nature  of  prohibition  as  a  remedy  stat- 
ed.—Pickering  v.  Justice  of  the  Peace  in  and 
for  Precinct  No.  2.  San  Juan  County  (N.  M.) 
619. 

§  3.  Prohibition  held  not  to  lie  against  a  judg- 
ment of  the  justice  of  the  peace  because  of  oth- 
er remedies,  including  that  afforded  by  Comp. 
Laws  1897,  §  3367.— Pickering  v.  Justice  of  the 
Peace  in  and  for  Precinct  No.  2,  San  Juan 
County  (N.  M.)  619. 

§  8.  Where  the  district  court  has  jurisdic- 
tion of  the  parties  and  of  the  subject-matter,  its 
action  can  be  reviewed  by  the  Supreme  Court 
only  by  a  proceeding  in  error,  and  the  writ  of 
prohibition  will  not  lie.— State  v.  Huston  (Okl.) 
190. 

8  5.  Issuing  execution  is  a  ministerial  act 
which  cannot  be  arrested  by  prohibition.— Har- 
ris v.  Recorder's  Court  of  City  of  Calexico 
(Cal.  App.)  687. 

8  5.  A  judgment  of  the  superior  court  affirm- 
ing a  conviction  in  a  municipal  court  cannot  be 
annulled  in  a  proceeding  against  the  municipal 
court.— Harris  v.  Recorders  Court  of  Oity  of 
Calexico  (Cal.  App.)  687. 

§  5.  In  proceedings  for  removal  of  an  officer 
for  failure  to  enforce  Laws  1907-08,  c.  69.  re- 
lating to  the  sale  of  intoxicants,  the  writ  of 
prohibition  denied.— Leedy  v.  Brown  (Okl.)  177. 

§  9.  A  petition  which  does  not  show  that 
petitioner  has  no  adequate  remedy  by  appeal 
held  insufficient  to  warrant  prohibition  to  re- 
strain execution  on  a  judgment  of  conviction  by 
a  municipal  court.— Harris  v.  Recorder's  Court 
of  City  of  Calexico  (Cal.  App.)  687. 

8  15.  Under  Rem.  &  Bal.  Code,  §  1028,  a 
taxpayer  without  other  interest  may  not  ob- 
tain a  writ  of  prohibition  to  restrain  the  sum- 
moning and  impaneling  of  a  grand  jury  alleged 
to  have  been  erroneously  drawn.— State  v.  Main 
(Wash.)  632. 

PROMISE 

See  Contracts. 

To  answer  for  debt,  default,  or  miscarriage  of 
another,  see  Frauds,  Statute  of,  fi§  23-31. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROMOTERS. 

Of  corporations,  see  Corporations,  88  428,  448. 

PROOF. 

See  Criminal  Law,  §8  304-561;  Depositions; 

Evidence ;  Witnesses. 
Amendment  to  conform  to  proof,  see  Pleading, 

8  237. 

Burden  of  proof  in  general,  see  Evidence,  88 
92-94. 

Order  of  proof,  see  Criminal  Law,  8  087; 
Trial,  8  68. 

Pleading  and  proof,  see  Pleading.  85  387-398. 

Reception  of  evidence  at  trial  of  civil  actions 
in  general,  see  Trial,  88  46-94. 

Reception  of  evidence  at  trial  of  criminal  caus- 
es in  general,  see  Criminal  Law,  88  678-687. 

PROPERTY. 

Competency  of  witnesses  to  testify  as  experts 
as  to  value  of  property,  see  Evidence,  8  543. 


Constitutional  guaranty  of  right  of  property, 
see  Constitutional  Law,  88  290-315. 

Licenses  in  respect  to  real  property,  see  Li- 
censes, 8  58. 

Subject  of  appropriation  for  public  use,  see 
Eminent  Domain,  8  47. 

Subject  of  commerce,  see  Commerce,  8  33. 

Subject  of  compensation  on  taking  for  public 
use,  see  Eminent  Domain,  8  84. 

Of  particular  classes  of  persons. 
See  Corporations,  8  439;  Husband  and  Wife, 

L31;  Indians,  8  16:  Railroads.  88  63-68; 
hools  and  School  Districts,  8  68. 
Married  women,  see  Husband  and  Wife,  85 
126-133. 

Particular  estates  or  interest. 

Community  and  separate  property,  see  Hus- 
band and  Wife,  8  255. 

Married  woman's  separate  property,  see  Hus- 
band and  Wife,  88  126-133. 

Particular  species  of  property. 
See  Animals:  Fixtures;  Good  Will;  Mines  and 

Minerals;  Waters  and  Water  Courses. 
Corporate  stock,  see  Corporations,  88  65-169. 
Railroad  right  of  way,  see  Railroads,  88  63-68. 

Remedies  involving  or  affecting  property. 

See  Attachment;  Execution;  Garnishment; 
Quieting  Title;  Replevin;  Specific  Perform- 
ance; Trover  and  Conversion,  8  44. 

Condemnation  proceedings,  see  Eminent  Do- 
main, 88  169-177. 

Dissolution  of  attachment,  see  Attachment,  8f 
228-277. 

Enforcement  of  mechanics'  liens,  see  Mechan- 
ics' Liens. 

Foreclosure  of  mortgages,  see  Chattel  Mort- 
gages, 8  292;  Mortgages.  88  489-586. 

Recovery  of  possession  of  leased  premises  by 
landlord,  see  Landlord  and  Tenant.  8  285. 

Redemption  from  mortgage  sale,  see  Mortgages, 
5  614. 

Transfers  and  other  matters  affecting  title. 
See  Adverse  Possession;  Assignments  for  Ben- 
efit of  Creditors;  Chattel  Mortgages;  Deeds; 
Mortgages. 

Conveyances  of  mines  and  mineral  lands,  see 

Mines  and  Minerals,  8  54. 
Dedication  to  public  use,  see  Dedication. 
Marriage  settlements,  see  Husband  and  Wife, 

8  31. 

Sale,  see  Sales:  Vendor  and  Purchaser. 
Taking  for  public  use,  see  Eminent  Domain. 

Offenses  againti  or  involving  property. 
See  Burglary;   Larceny;  Nuisance;  Trespass, 
8  79. 

Embezzlement,  see  Embezzlement. 
Obtaining   property   by    false   pretenses,  see 
False  Pretenses. 

8  4.  The  water  of  a  natural  stream,  when 
impounded  and  reduced  to.  possession  by  arti- 
ficial means,  is  personal  property.— Hagerman 
Irrigation  Co.  v.  McMurry  (N.  M.)  823. 

PROSECUTING  ATTORNEYS. 

See  District  and  Prosecuting  Attorneys. 

PROTECTION. 

Equal  protection  of  the  laws,  see  Constitutional 
Law,  88  241-249. 

PROTEST. 

Of  bill  or  note,  see  Bills  and  Notes,  f  419. 
Recovery  of  taxes  paid  under  protest,  see  Tax- 
ation. 8  542. 
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PROVINCt  OF  COURT  AND  JURY. 

See  Criminal  Law,  §§  761,  762;  Trial,  |g  139- 
159. 

PROVISIONAL  REMEDIES. 

See  Attachment;  Garnishment;  Injunction;  Re- 
ceivers. 

Review  of  decisions,  see  Appeal  and  Error,  §§ 
101,  954. 

PROXIMATE  CAUSE. 

Of  injury  in  general,  see  Negligence,  §  61. 
Of  injury  to  servant,  see  Master  and  Servant, 
8  129. 

Of  loss  of  insured  property  by  fire,  see  Insur- 
ance, |  427. 

PUBLIC  AID. 

To  railroads,  see  Public  Lands,  6  92. 

PUBLIC  AMUSEMENTS. 

See  Theaters  and  Shows. 

PUBLICATION. 

In  official  newspapers,  see  Newspapers. 

Of  notice  of  election  to.  determine  creation  of 
good  road  district,  see  Highways,  §  90. 

Of  notice  of  intention  to  apply  for  enactment 
of  special  or  local  law,  see  Statutes,  §  S1/^. 

Of  process,  see  Process,  §  96. 

Service  of  process  in  tax  foreclosure  proceed- 
ings, see  Taxation,  f  708. 

PUBLIC  AUCTION. 

See  Auctions  and  Auctioneers. 

•     PUBLIC  CORPORATIONS. 

See  Counties;  Municipal  Corporations. 
Drainage  and  reclamation  districts,  see  Drains, 
I  19. 

Irrigation  districts,  see  Waters  and  Water 
Courses,  fi£  230-231. 

PUBLIC  DEBT. 

See  Municipal  Corporations,  §§  880-958;  States. 
§  140. 

PUBLIC  DOMAIN. 

See  Public  Lands. 

PUBLIC  FUNDS. 

See  Municipal  Corporations,  ff  880-958;  States, 
|  140. 

Restraining  unauthorized-  application,  see  In- 
junction, |  75. 

PUBLIC  GRANTS. 

See  Mines  and  Minerals,  §§  17-38;  Public 
Lands. 

PUBLIC  HIGHWAYS. 

See  Highways. 

PUBLIC  HOLIDAYS. 

See  Holidays. 

PUBLIC  IMPROVEMENTS. 

See  Drains;  Highways;  Municipal  Corpora- 
tions, S§  265-283. 

Special  or  local  laws  for  establishment  and 
regulation  of  public  works,  see  Statutes,  8  97. 


PUBLIC  LANDS. 

Appropriation  of  water  rights,  see  Waters  and 

Water  Courses,  I  27. 
Indian  lands,  see  Indians,  §16. 
Mineral  lands,   see  Mines  and   Minerals,  §§ 

17-38. 

I.  GOVERNMENT  OWNERSHIP. 

8  6.  Rule  for  construction  of  acts  of  Con- 
gress relative  to  public  lands,  stared.--Mini- 
doka  &  S.  W.  R.  Co.  v.  Weymouth  (Idaho)  455. 

TL  SURVEY  AND  DISPOSAL  Or  LANDS 
Or  UNITED  STATES. 

Effect  of  filing  on  reservoir  site,  see  Waters 

and  Water  Courses,  §  27. 
Subject  and  title  of  acts  relating  to  lease  of 

school  lands,  see  Statutes,  §  110V&. 

(B)  Entries,  Sales,  and  Poaaeaaory  Ria-hta. 

8  29.  Under  Rev.  St.  U.  S.  §  2318  (U.  S. 
Comp.  St.  1901,  p.  1423),  title  to  known  min- 
eral land  cannot  be  secured  under  art  agricul- 
tural entry,  and  any  effort  on  the  part  of  rival 
claimants  to  'secure  such  a  result  would  be  de- 
feated as  an  attempted  fraud  on  the  government. 
—Murray  v.  White  (Mont.)  754. 

(E)  School  and  University  Lands. 

§  54.  The  term  "school  lands"  in  Const, 
art.  9,  §  8,  limiting  the  sale  of  public  lands,  held 
to  refer  only  to  sections  1(5  and  80  in  each  town- 
ship.—Pike  v.  State  Board  of  Lend  Com'rs 
(Idaho)  447;  State  v.  Hoover  (Idaho)  455. 

§  55.  An  appraisement  of  school  lands  within 
five  years  next  preceding  the  execution  of  a  lease 
thereon  is  not  a  condition  precedent  to  the  exer- 
cise of  the  power  to  lease  under  Laws  1899.  c. 
241.— Payne  v.  Barlow  (Kan.)  432;  Cowgill  v. 
Griggs  (Kan.)  433. 

8  55.  On  lease  of  school  lands  for  a  term 
exceeding  five  years,  the  rentals  may  be  changed 
every  five  years  under  Const,  art.  6.  .§  5. — Payne 
v.  Barlow  (Kan.)  432;  Cowgill  v.  Griggs  (Kan.) 
433. 

(H)  Grants   In  Aid  of  Rallroada. 

S  92.  Act  Cong.  Aug.  30,  1890,  c.  837,  26 
Stat.  391  (U.  S.  Comp.  St.  1901.  p.  1570),  re- 
serving to  the  government  an  easement  in  cer- 
tain lands,  held  not  to  apply  to  railroad  rights 
of  way  acquired  under  Act  Cong.  March  3,  1875, 
c.  152,  18  Stat.  482  (U.  S.  Comp.  St.  1901,  p. 
1568).— Minidoka  &  S.  W.  R.  Co.  v.  Weymouth 
(Idaho)  455. 

8  92.  Lands  withdrawn  under  Reclamation 
Act  June  17,  1902,  c.  1093,  32  Stat  388  (U. 
S.  Comp.  St.  Supp.  1909,  p.  596),  but  subject  to 
homestead  entry,  held  "public  lands  of  the  Unit- 
ed States,"  within  Act  March  3.  1S75,  c.  152, 
18  Stat.  482  (U.  S.  Comp.  St.  1901,  p.  lSQ^f. 
and  subject  to  railroad  rights  of  way  of  any  rail- 
road company  complying  with  the  provisions  of 
the  act.— Minidoka  &  S.  W.  R.  Co.  v.  Weymouth 
(Idaho)  455. 

8  92.  Act  Cong.  Aug.  30,  1890.  c.  837,  26 
Stat.  391  (U.  S.  Comp.  St  1901.  p.  1570),  re- 
serving to  the  United  States  government  ease- 
ments for  ditches  and  canals  in  certain  public 
lnnds,  held  not  to  refer  to  certain  rights  grant- 
ed.—Minidoka  &  S.  W.  R.  Co.  v.  Weymouth 
(Idaho)  455. 

(I)  Proceeding!  In  Land  Office. 

§  106.  Conclusiveness  of  decisions  by  the  Fed- 
eral Land  Department  on  an  application  for  a 
reservoir  site  stated.— O'Reilly  v.  Noxon  (Colo.) 
486. 

8  106.  Rule  as  to  control  of  courts  over  deci- 
sions of  the  Federal  Land  Department  stated.— 
O'Reilly  v.  Noxon  (Colo.)  486. 
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(K)  Remedies  In  Cases  of  Fraud,  Mistake, 

or  Trust. 

Constructive  trust,  see  Trusts,  §  95. 

(M)  Conveyance*,  Contracts,  and  Exemp- 
tions. 

J 135.  A  contract  by  the  entryman,  under  a 
dier's  additional  homestead  scrip,  to  convey 
title  to  a  portion  of  the  land  when  patent  issues, 
as  agricultural  land,  was  valid  and  enforceable, 
where  the  other  party  to  the  agreement  was  not 
disqualified  to  secure  a  patent  as  agricultural 
land.— Murray  v.  White  (Mont)  754. 

HI.  DISPOSAL  OF  LANDS  OF  THE 
STATES. 

Act  authorizing  cancellation  of  sale  of  tide- 
lands  for  oyster  culture  as  encroachment  on 
judicial  powers,  see  Constitutional  Law,  §  80. 

Sale  of  state  lands,  judicial  encroachment  on 
executive  powers,  see  Constitutional  Law,  8 
73 

Taxation  of  lease  of  state  lands,  see  Taxation, 
f  348. 

§  148%.  Certain  state  land  held  to  be  "tim- 
ber land*  within  Rev.  Codes,  66  1580,  1599.— 
Pike  v.  State  Board  of  Land  Com'rs  (Idaho) 
447 ;  State  v.  Hoover  (Idaho)  455. 

9  148%.  Rights  of  a  purchaser  from  the 
state  of  standing  timber  after  expiration  of  the 
time  provided  for  removal  thereof,  stated  upon 
sale  of  the  fee  in  the  land  by  the  state.— Pike 
v.  State  Board  of  Land  Com'rs  (Idaho)  447; 
State  v.  Hoover  (Idaho)  455. 

8  148%.  Action  of  Land  Commissioners  in 
selling  state  lands  leased  for  20  years,  with  11 
years  to  run,  is  not  against  the  public  policy  of 
the  state.— Pike  v.  State  Board  of  Land  Com'rs 
(Idaho)  447;  State  v.  Hoover  (Idaho)  455. 

5  148%.  The  state  land  board  may  require 
one  applying  to  purchase  state  lands  to  agree  to 
bid  a  given  price  if  they  are  offered  for  sale 
as  a  condition  precedent  to  advertising  such 
lands  for  sale.— Pike  v.  State  Board  of  Land 
Com'rs  (Idaho)  447;  State  v.  Hoover  (Idaho) 
455. 

8  185.  Act  March  2,  1895  (Laws  1895,  c  24, 
9  9;  Rem.  ft  Bal.  Code,  8  6804),  invests  the 
commissioner  of  public  lands  with  "power  to  can- 
cel sales  made  under  the  act.— State  v.  Ross 
(Wash.)  273. 

§  185.  Act  March  2,  1895  (Laws  1895,  c.  24), 
relating  to  the  disposal  of  the  state's  third- 
class  tid elands,  held  not  repealed  by  subsequent 
general  acta.— State  v.  Ross  (Wash.)  273. 

6  185.  Notice  to  a  purchaser  by  the  commis- 
sioner of  public  lands,  empowered  by  Act  March 
2.  1895  (Laws  1895,  c.  24),  to  cancel  deeds  of 
tide  water  lands  for  breach  of  conditions  sub- 
sequent, held  sufficient.— State  v.  Ross  (Wash.) 

PUBLIC  LAWS. 

See  Statutes. 

PUBLIC  NUISANCE 

See  Nuisance,  88  72-75. 

PUBLIC  OFFICERS. 

See  Officers. 

PUBLIC  POLICY. 

Affecting  sale  of  public  lands,  see  Public  Lands, 
8  148%. 

PUBLIC  PROSECUTORS. 

See  District  and  Prosecuting  Attorneys. 


PUBLIC  REVENUE 

See  Taxation. 

PUBLIC  SALES. 

See  Auctions  and  Auctioneers. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts,  Si  19-141. 

PUBLIC  SERVICE  COMMISSIONERS. 

Railroad  commissioners,  regulation  of  train 
service,  see  Railroads,  8  227. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Corporations;  Railroads;  Street 
Railroads;  Warehousemen. 

Grant  of  rights  in  streets,  see  Municipal  Cor- 
porations, 88  680,  681. 

Interstate  commerce  laws,  see  Commerce. 

Irrigation  companies,  see  Waters  and  Water 
Courses,  88  230-361. 

Steamboat  companies,  see  Shipping. 

Telegraph  and  telephone  companies,  see  Tele- 
graphs and  Telephones. 

Water  companies,  see  Waters  and  Water 
Courses,  if  201-261. 

PUBLIC  USE. 

Dedication  of  property,  see  Dedication. 

Taking  property  for  public  use  in  general  see 
Eminent  Domain. 

What  constitutes  public  use  for  which  property 
may  be  taken  under  power  of  eminent  do- 
main, see  Eminent  Domain,  8  32. 

PUBLIC  WATER  SUPPLY. 

See  Waters  and  Water  Courses,  88  201-26L 

PUBLIC  WAYS. 

See  Highways;  Municipal  Corporations,  6f 
648-706. 

PUBLIC  WORKS. 

See  Drains;  Highways;  Municipal  Corpora- 
tions, 68  265-283. 

PUNISHMENT. 

For  crime  in  general,  see  Criminal  Law,  88 

1216,  1217.  ' 
Instructions  as  to  punishment  of  accused,  see 

Criminal  Law,  6  796. 

PURCHASERS. 

See  Sales;  Vendor  and  Purchaser. 

QUALIFICATION. 

By  judges,  see  Judges,  6  16. 

QUALIFICATIONS. 

Of  expert  witnesses,  see  Evidence,  Si  538-543. 
Of  witnesses  in  general,  see  Witnesses,  H  36- 
205. 

QUASHING. 

Attachment,  see  Attachment.  86  228-277. 
Certiorari,  see  Certiorari,  6  60. 
Venire,  see  Jury,  8  117. 

QUESTIONS  OF  LAW  AND  FACT. 

In  civil  actions,  see  Trial  H  139-150. 

In  criminal  prosecutions,  see  Criminal  Law,  81 

761.  762. 
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QUIA  TIMET. 

See  Quieting  Title. 

QUIETING  TITLE. 

Tax  titles,  see  Taxation,  IS  800-818. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

8  10.  Defendant's  claim  having  wholly  fail- 
ed, evidence  to  show  a  naked  legal  title  in  a 
third  person  held  inadmissible.— Empire  Ranch 
&  Cattle  Co.  v.  Bender  (Colo.)  494. 

|  12.  Title  in  fee  carries  presumptive  pos- 
session entitling  plaintiff  to  sue  to  quiet  title, 
in  absence  of  actual  entry  in  adverse  possession 
by  another.— Empire  Ranch  &  Cattle  Co.  v. 
Bender  (Colo.)  494. 

|  12.  Defendant  in  an  action  to  quiet  title, 
setting  up  his  own  title,  held  to  have  waived 
proof  of  possession  by  plaintiff.— Bradtl  v.  Shar- 
key (Or.)  653. 

II.  PROCEEDINGS  AND  RELIEF. 

Admissions  as  evidence,  see  Evidence,  §  230. 
Admissions  in  answer,  see  Pleading,  §  127. 
Waiver  of  defects  in  pleadings,  see  Pleading,  § 
406. 

I  34.  In  an  action  to  quiet  title,  petition 
held  to  state  generally  the  nature  of  defendant's 
advene  claim.— Elliott  v.  Hudson  (Kan.)  307. 

8  54.  Where,  in  a  suit  to  quiet  title  against 
defendant's  tax  deed,  defendant  asserted  title 
and  unsuccessfully  litigated  every  question, 
costs  were  properly  taxed  against  it  under  Civ. 
Code,  |  256.— Empire  Ranch  &  Cattle  Co.  v. 
Danning  (Colo.)  491. 

RAILROAD  COMMISSIONERS. 

Regulation  of  train  service,  see  Railroads,  8 

RAILROADS. 

See  Street  Railroads. 
As  employers,  see  Master  and  Servant. 
Carriage  of  goods  and  passengers,  see  Carriers. 
Regulations  depriving  of  property  without  due 
Drocess  of  law,  see  Constitutional  Law,  i 

I.  CONTROL  AND  REGULATION  IN 
GENERAL. 

Control  and  regulation  of  common  Carriers,  see 

Carriers,  §  26. 
Regulation  of,  as  regulation  of  commerce,  see 

Commerce,  8  33. 
Regulations,  denying  equal  protection  of  laws, 

see  Constitutional  Law,  9  241. 
Regulations  depriving  of  property  without  due 

process  of  law,  see  Constitutional  Law,  8 

HL  PUBLIC  AID. 

Grants  of  land  in  aid,  see  Public  Lands,  8  92. 

TV.  LOCATION  OF  ROAD,  TERMINI, 
AND  STATIONS. 

8  58.  A  Corporation  Commission  can  re- 
quire a  railroad  to  construct  side  track  and 
establish  a  station  as  required  by  publie  ne- 
cessity.—Missouri,  O.  &  G.  Ry.  Co.  v.  State 
(Okl.)  930. 

V.  RIGHT  OF  WAY  AND  OTHER  IN- 
TERESTS IN  LAND. 

Acquisition  of  rights  under  power  of  eminent 

domain,  see  Eminent  Domain. 
Condemnation  of  right  of  way  for  other  public 

use,  see  Eminent  Domain,  8  47. 


Condemnation  of  street,  see  Eminent  Domain,  8 
47. 

Estoppel  to  maintain  ejectment  by  permitting 
improvements,  see  Estoppel,  8  83. 

8  63.  A  railroad  which  unlawfully  occupies 
the  land  of  another  for  a  right  of  way  may  not 
hold  it  because  that  would  enable  it  to  more 
conveniently  carry  on  its  business.— Chicago, 
R.  I.  &  P.  Ry.  Co.  v.  Hayes  (Colo.)  315. 

8  68.  Settlement  of  dispute  between  land- 
owner and  railroad  company  as  to  width  of 
right  of  way  held  conclusive  as  to  subsequent 
claim  of  dedication  to  railroad  use.— Chicago, 
R.  L  &  P.  Ry.  Co.  v.  Hayes  (Colo.)  815. 

VL  CONSTRUCTION,  MAINTENANCE, 
AND  EQUIPMENT. 

Right  of  street  railroad  company  to  cross  rail- 
road, see  Street  Railroads,  8  41. 

X.  OPERATION. 

Carriage  of  passengers,  see  Carriers,  88  247- 
321* 

Injuries  to  employes,  see  Master  and  Servant, 
88  88-297. 

(B)  Statutory,  Municipal,  and  Official  Reg. 
ulatlcma. 

Denial  of  equal  protection  of  laws,  see  Consti- 
tutional Law,  8  241. 

Deprivation  of  property  without  due  process  of 
law,  see  Constitutional  Law,  8  297. 

5  227.  An  order  of  the  State  Railroad  Com- 
mission, requiring  a  railroad  to  operate  a  mixed 
train  each  way  daily,  except  Sunday,  between 
two  stations  on  a  branch  line,  held  unreason- 
able.—State  v.  Railroad!,  Commission  (Wash.) 
252. 

(D)  Injuries  to  Licensee*  or  Trespasser* 
la  General. 

Amendment  of  pleading  after  limitations  in  ac- 
tions for  injuries  to  licensees,  see  Limitation 
of  Actions,  8  127. 

(G)  Injuries  to  Persons  on  or  near  Tracks. 

Injuries  to  persons  on  or  near  street  railroad 
tracks,  see  Street  Railroads,  88  98-118. 

8  398.  Evidence  held  insufficient  to  show  that 
the  death  of  one  struck  by  an  engine  while  on 
the  track  was  due  to  any  willful  act  or  omis- 
sion by  defendant  railroad's  engineer.— Haddox 
v.  Northern  Pac  Ry.  Co.  (Mont)  1119. 

RATE. 

Charge,  for  water  supply,  see  Waters  and  Wa- 
ter Courses,  8  203. 
Transportation  rates,  see  Carriers,  8  26. 

RATIFICATION. 

Of  acts  of  agent,  see  Principal  and  Agent,  | 
171. 

Of  acts  of  others  as  ground  of  estoppel  in  pais, 

see  Estoppel,  8  03. 
Of  award,  see  Arbitration  and  Award,  8  67. 
Of  contracts,  see  Contracts,  8  97. 

REAL  ESTATE  AGENTS. 

See  Brokers. 

REAL  PROPERTY. 

See  Property. 

Annexation  of  chattels  to  real  property,  see 
Fixtures. 

Conveyances,  see  Deeds;  Vendor  and  Purchaser. 

Effect  of  statute  of  frauds  on  agreements  relat- 
ing to  real  property,  see  Frauds,  Statute  of. 
88  56-71. 
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Liens  for  improvements,  see  Mechanics*  Liens. 
Mortgage,  see  Mortgages. 
Trespass  to,  see  Trespass. 

REASONABLE  DOUBT. 

Degree  of  proof  in  criminal  prosecutions,  see 
Criminal  Law,  §  561. 

Instructions  as  to  reasonable  doubt,  see  Crim- 
inal Law,  |  789. 

RECEIVERS. 

In  suit  to  enforce  liability  of  stockholder,  see 

Corporations,  §  267. 
In  supplementary  proceedings,  see  Execution, 

|  4057 

Of  corporations  in  general,  see  Corporations, 
8§  653-657. 

Of  foreign  corporation,  see  Corporations,  §  684. 
Review  of  decisions,  see  Appeal  and  Error,  $ 
78. 

Review  of  decisions  in  receivership  proceed- 
ings, see  Appeal  and  Error,  §  101. 

I.  NATURE  AND  GROUNDS  OF  RE- 
CEIVERSHIP. 

(B)  Grounds  of  Appointment  of  Receiver. 

§  24.  Rev.  Codes,  $  6698,  held  not  to  au- 
thorize the  appointment  of  a  receiver  to  en- 
force a  money  judgment. — Forsell  v.  Pittsburg 
&  Montana  Copper  Co.  (Mont.)  479. 

II.  APPOINTMENT,  QUALIFICATION, 
AND  TENURE. 

Review  of  decisions,  see  Appeal  and  Error,  $ 
101.  • 

S  55.  An  order  appointing  a  receiver  held 
void  under  Code  Civ.  Proc.  §  566.— Bibby  v. 
Dieter  (Cal.  App.)  874. 

§  55.  In  an  action  to  recover  property  from 
a  receiver,  pendency  of  a  certain  appeal  held 
no  bar  to  plaintiffs  recovery.— Bibby  v.  Dieter 
(Cal.  App.)  874. 

§  58.  Where  a  court  became  convinced  that 
it  had  exceeded  its  jurisdiction  in  the  appoint- 
ment of  a  receiver,  it  was  proper  for  it  to  an- 
nul his  authority.— Bibby  v.  Dieter  (Cal.  App.) 
874. 

§  58.  An  order  vacating  the  appointment  of 
a  receiver,  in  effect  discharges  him. — Wiencke 
v.  Bibby  (Cal.  App.)  876. 

fl  58.  Where  a  court  without  any  authority 
appoints  a  receiver,  it  may  vacate  the  order 
at  any  time  without  notice  to  an  adverse  par- 
ty—Wiencke  v.  Bibby  (Cal.  App.)  876. 

|  60.  The  rendition  of  judgment  in  favor  of 
defendant  in  an  action  in  which  a  receiver  was 
appointed  terminated  his  authority.— Wiencke 
v.  Bibby  (Cal.  App.)  876. 

RECEIVING  STOLEN  GOODS. 

Rale  by  receiver  as  larceny,  see  Larceny,  §  18. 
Venue,  see  Criminal  Law,  §  112. 

RECEPTION. 

Of  evidence  at  trial,  see  Criminal  Law,  §§  678- 
687;  Trial,  §§  46-94,  377. 

RECITALS. 

Estoppel  by  recitals  in  deeds  or  other  written 

obligations,  see  Estoppel,  $  22. 
In  tax  deed,  see  Taxation,  S§  761,  762. 

RECLAMATION. 

Districts,  see  Drains,  §  19. 


RECOMMENDATORY  JUDGMENT. 

Against  state,  see  States,  f  212. 

RECONVENTION. 

See  Set-Off  and  Counterclaim. 

RECORDS. 

As  notice  to  purchaser,  see  Vendor  and  Pur- 
chaser, §  231.  - 
Of  chattel  mortgage,  see  Chattel  Mortgages,  f 

153. 

Of  dedication  of  property  to  public  use,  see 

Dedication,  §  19. 
Transcript  oh  appeal  or  writ  of  error,  see  Ap- 

rl  and  Error,  §§  499-712;  Criminal  Law, 
1086-1128. 

RECOUPMENT. 

See  Set-Off  and  Counterclaim. 

RECOURSE. 

Indorsement  without  recourse,  see  Bills  and 
Notes,  i  171. 

REDEMPTION. 

From  mortgage  sale,  see  Mortgages,  §§  591- 
614. 

From  mortgage  sale  of  property  of  cotenant, 

see  Tenancy  in  Common,  j  47. 
From  tax  sale,  see  Taxation,  §§  704-708. 

REFERENCE. 

See  Arbitration  and  Award. 

I.  NATURE,  GROUNDS,  AND  ORDER 
OF  REFERENCE. 

$  6.  Under  Laws  1874,  p.  97,  S  4,  amending 
section  805,  Deady  &  Lane's  Gen.  Laws,  as 
amended  by  Laws  1893,  p.  26,  and  1  Hill's 
Ann.  Laws  1892,  §  397,  as  amended  by  Laws 
1893,  p.  26  (L  O.  L.  §  405)  a  single  judge  o? 
a  district  composed  of  four  counties  held  au- 
thorized without  consent  of  counsel  to  refer  a 
suit  not  within  1  Hill's  Ann.  Laws  1892,  §  815 
(section  838,  L.  O.  L).— Anthony  v.  Uillaboro 
Gold  Mining  Co.  (Or.)  442. 

m.  REPORT  AND  FINDINGS. 

Presumptions  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  S  931. 
Review  of  findings  and  report  as  dependent  on 

prejudicial  nature  of  error,  see  Appeal  and 

Error,  §  1071. 
Review  of  questions  of  fact,  see  Appeal  and 

Error,  §  1022. 

REFERENDUM. 

Mode  of  exercise  of  municipal  powers,  see  Mu- 
nicipal Corporations,  §  61. 

Submission  of  bill  to  popular  vote,  see  Stat- 
utes, §  35%. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instruments. 

REGISTRATION. 

Of  voters,  see  Elections,  §  113. 

Of  voters  at  election  to  change  county  seat, 

see  Counties,  §  35. 


REHEARING. 


See  New  Trial. 
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RELATIONSHIP. 

Affecting  right  to  recover  expense  of  nursing 
as  element  of  damages,  see  Damages,  §  43. 

RELEASE. 

See  Compromise  and  Settlement;  Payment. 

Of  particular  classes  of  rights  and  liabilities. 
See  Mortgages,  §  819. 

Interest  in  mining  claims,  see  Mines  and  Min- 
erals, §  27. 

Liability  as  guarantor,  see  Guaranty,  §  50. 

Liability  as  surety,  see  Principal  and  Surety, 
S  100. 

Liability  of  carrier  in  respect  to  goods,  see 

Carriers,  88  147-163. 
Liability  of  shipowners  in  respect  to  cargo,  see 

Shipping,  §  141. 

RELEVANCY. 

Of  evidence,  see  Criminal  Law,  ft  866. 

RELINQUISHMENT. 

Of  interest  in  mining  claims,  see  Mines  and 
Minerals,  §  27. 

REMAND. 

By  federal  court  of  cause  removed  from  state 
court,  see  Removal  of  Causes,  §  109. 


See  Action. 


REMEDIES. 
REMOVAL 


Of  county  Beat,  see  Counties,  |§  34,  35. 
Of  teacher,  see  Schools  and  School  Districts, 
i  141. 

REMOVAL  OF  CAUSES. 

Transfer  of  criminal  causes,  see  Criminal  Law, 
8  101.  - 

VI.  PROCEEDINGS  TO  PROCURE  AND 
EFFECT  OF  REMOVAL. 

§  89.  ,A  petition  for  removal  to  the  federal 
court  presents  to  the  state  court  a  question  of 
law  as  to  whether  it  appears  on  the  face  of  the 
record  that  petitioner  has  complied  with  the 
statute,  and  is  entitled  to  removal.— Morbeck  v. 
Bradford-Kennedy  Co.  (Idaho)  89. 

§  95.  Where  the  petition  for  removal  to  the 
federal  court  and  the  files  constituting  the  rec- 
ord up  to  the  time  of  filing  of  the  petition  show 
upon  their  face  that  the  federal  statute  has 
been  -complied  with,  and  that  the  case  should 
be  removed,  the  jurisdiction  is  at  once  transfer- 
red to  the  federal  court.— Morbeck  v.  Bradford- 
Kennedy  Co.  (Idaho)  89. 

VII.  REMAND  OR  DISMISSAL  OF 
CAUSE. 

8  109.  Where  a  case  is  removed  to  the  fed- 
eral court  and  thereafter  remanded  to  the  state 
court,  and  the  clerk  enters  default  on  failure  of 
defendant  to  appear  or  answer,  the  court  has 
jurisdiction  to  hear  proofs  submitted  by  plain- 
tiff and  make  findings  and  enter  judgment  there- 
on.—Morbeck  v.  Bradford-Kennedy  Co.  (Idaho) 
89. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENDITION. 

Of  judgment,  see  Judgment,  §8  198,  238. 


RENT. 

See  Landlord  and  Tenant,  §§  183-227. 
Guaranty,  see  Guaranty,  8  50. 
Water  rents,  see  Waters  and  Water  Courses, 
8  203. 

REOPENING  CASE. 

By  arbitrators,  see  Arbitration  and  Award,  8 
31. 

For  further  evidence,  see  Criminal  Law,  i  687; 
Trial,  8  68. 

REPAIRS. 

Of  highways,  see  Highways,  8  113. 

REPEAL 

Of  statute,  see  Statutes,  88  157-164,  277. 

REPLEVIN. 

IV.  PLEADING  AND  EVIDENCE. 

8  58.  In  an  action  to  recover  a  piano,  where 
the  complaint  alleged  right  of  possession  of  a 
prior  date,  but  not  as  of  the  date  of  the  action, 
held,  that  the  complaint  failed  to  state  a  cause 
of  action.— Eilers  Piano  House  v.  Pick  (Or.)  54. 

VL  TRIAL.  JUDGMENT,  ENFORCE- 
MENT OF  JUDGMENT,  AND 
REVIEW. 

8  107.  Under  Comp.  St.  1910,  88  5010» 
5017,  it  is  not  error  for  the  court,  in  replevin, 
to  give  judgment  for  damages  without  giving 
defendant  the  alternative  right  to  return  the 
property.— Montana  &  W.  Oil  Co.  v.  Gibson 
(Wyo.)  784. 

REPLICATION. 

In  pleading,  see  Pleading,  68  166-180. 

REPLY. 

In  pleading,  see  Pleading,  88  166-180. 

REPORT. 

By  commissioners  or  viewers,  in  highway  pro- 
ceedings, see  Highways,  8  41. 

REPRESENTATION. 

Of  client  by  attorney,  see  Attorney  and  Client, 
8  76. 

Of  corporation  by  officers  and  agents,  see  Cor- 
porations, 88  406-132. 
Of  principal  by  agent,  see  Brokers,  8  102. 

REPRESENTATIONS. 

False    representations,   see   False  Pretenses; 
Fraud. 

REPRESENTATIVES. 

Personal   representatives,  see   Executors  and 
Administrators. 

REPUDIATION. 

Of  unauthorized  act  of  agent,  see  Principal 
and  Agent,  8  161. 

REPUGNANCY. 

Implied  repeal  of  statute  by  inconsistent  or  re- 
pugnant act,  see  Statutes,  8  159. 

REPUTATION. 

Of  witness,  see  Witnesses,  88  345-350. 
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REQUESTS. 

For  findings  by  court,  see  Trial,  8  392. 
For  instructions,  see  Criminal  Law,  §§  829- 
833;  Trial,  {  267. 

RESALE. 

By  purchasers,  gee  Sales,  8  418. 

RESCISSION. 

Cancellation  of  written  instrument,  see  Cancel- 
lation ef  Instruments. 

Of  contract  for  exchange  of  property,  see  Ex- 
change of  Property,  fi  5. 

Of  insurance  policy,  see  Insurance,  §§  229-232. 

RESERVATIONS. 

Creation  of  easement  by  reservation  in  grant, 
see  Easements,  §  14. 

RESERVOIRS. 

See  Waters  and  Water  Courses,  8  27. 

RES  GEST/E. 

In  civil  actions,  see  Evidence,  8  126. 

In  criminal  prosecutions,  see  Criminal  Law,  8 


RESIDENCE. 


Affecting  place  of  taxation,  see  Taxati 
Statement  in  petition  for  local  option 
see  Intoxicating  Liquors,  8  32. 


RES  JUDICATA. 

See  Judgment,  88  574-585,  707-732. 
Former  decision  as  law  of  the  case,  see  Appeal 
and  Error,  68  1097-1099. 


RESOLUTIONS. 

council,  see  Municipal  Corpora- 


Of  munici 
tions,  8 


RESPONDEAT  SUPERIOR. 

See  Master  and  Servant,  88  318-320;  Principal 
and  Agent,  8  161. 

RESTRAINT  OF  TRADE. 

Trusts  and  other  combinations,  see  Monopolies, 
88  12-20. 

RESTRICTIONS. 

Constitutional  restrictions,  self-executing  provi- 
sions, see  Constitutional  Law,  6  32. 

RESULTING  TRUSTS. 

See  Trusts,  88  72-89. 

RETAKING. 

Deposition,  see  Depositions,  8  84. 

RETREAT. 

Duty  of  person  assaulted  to  retreat,  see  Hom- 
icide, 8  118. 

RETROSPECTIVE  LAWS. 

See  Statutes,  8  277. 

Municipal  ordinances,  see  Municipal  Corpora- 
tions, 6  603. 


RETURN. 

Of  election  to  determine  incorporation  of  port, 
see  Municipal  Corporations,  8  12. 

Of  record  for  purpose  of  review,  see  Appeal 
and  Error,  6  600. 

Of  report  of  commissioner  or  viewers  in  pro- 
ceedings to  establish  highway,  see  Highways, 

REVENUE 

See  Taxation. 

REVERSAL 

Of  judgment  or  order  in  civil  actions,  see  Ap- 
peal and  Error,  88  1169-1177. 

Of  judgment  or  order  in  criminal  prosecutions, 
see  Criminal  Law,  8  1186. 

REVIEW. 

See  Appeal  and  Error:  Certiorari;  Criminal 
Law,  88  1004-1186;  Habeas  Corpus. 

Of  assessment  for  public  improvement,  see  Mu- 
nicipal Corporations,  8  508. 

Of  assessment  of  taxes,  see  Taxation,  8  456. 

Of  divorce  proceedings,  see  Divorce,  8  184. 

Of  judgment,  in  same  court,  see  Judgment, 

Of  judgment  of  justice  of  the  peace,  see  Jus- 
tices of  the  Peace,  88  171-194. 

REVOCATION. 

See  Cancellation  of  Instruments. 

Of  appointment  of  receiver,  see  Receivers,  8 
58. 

Of  licenses  in  respect  to  real  property,  see  Li- 
censes, 8  58. 

Of  teacher's  certificate,  see  Schools  and  School 
Districts,  8  132. 

RIGHT  OF  WAY. 

See  Easements. 

For  railroads,  in  general,  see  Railroads,  8  63. 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Courses,  88  34-87. 

RISKS. 

Assumed  by  servant,  see  Master  and  Servant, 

§§  216,  221,  280,  288. 
Within  insurance  policy,  see  Insurance,  88  421- 

427. 

RIVERS. 

See  Navigable  Waters. 

ROADS. 

See  Highways;  Street  Railroads. 
In  cities,  see  Municipal  Corporations,  88  648- 
706. 

ROLLS. 

Assessment  roll,  see  Taxation,  8  421. 

RULES. 

Of  master  governing  work  of  servant,  see  Mas- 
ter and  Servant,  8  141. 

RULES  OF  COURT. 

Orders,  see  Motions,  6  62. 


SABBATH. 


See  Sunday. 
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SALES. 

Sales  bp  or  to  particular  classes  of  persona. 
See  Corporations,  I  410;  Factors,  §  23. 
Auctioneers,  see  Auctions  and  Auctioneers. 
Officers  and  agents  of  corporations  in  general, 

see  Corporations,  §  410. 

Sales  of  particular  species  of,  or  estates  or 
interests  in,  property. 

Intoxicating  Liquors;  Mines  and  Minerals,  | 
54;  Public  Lands,  85  148%,  185. 

Corporate  stock,  see  Corporations,  §  89. 

Real  property  in  general,  see  Vendor  and  Pur- 
chaser. 

School  lands,  see  Public  Lands,  J  54. 
Shares  of  corporate  stock,  see  Corporations,  9 
116. 

Sales  in  judicial  or  other  proceedings. 
See  Execution,  8  258. 

For  nonpayment  of  assessments  for  public  im- 
provements, see  Municipal  Corporations,  83 
582,  583. 

Tax  sales,  see  Taxation,  8  686. 

To  trustees,  see  Trusts,  §  231. 

L  REQUISITES  AND  VALIDITY  OF 
CONTRACT. 

I  23.  A  purchaser  of  an  automobile  held  not 
entitled  under  the  contract  to  rescind.— Ben- 
nett v.  Potter  (Cal.  App.)  885. 

|  38.  Material  misrepresentations  concerning 
the  quantity  of  a  thing  sold,  made  to  be  acted 
upon,  and  deceiving  the  purchaser,  authorizes 
rescission  or  suit  by  him.— Kiefhaber  Lumber 
Co.  v.  Newport  Lumber  Co.  (Cal.  App.)  691. 

S  38.  Where  a  matter  is  not  open  to  obser- 
vation, a  buyer  may  rely  upon  the  express 
representations  of  the  seller  as  to  quantity, 
made  to  influence  the  buyer's  action.— Kiefhaber 
Lumber  Co.  v.  Newport  Lumber  Co.  (Cal.  App.) 
691. 

8  39.  Effect  of  a  statement  in  a  bill  of  sale 
that  the  property  sold  was  that  owned  by  the 
seller,  stated.— Kiefhaber  Lumber  Co.  v.  New- 
port Lumber  Co.  (Cal.  App.)  691. 

5  52.  Evidence  held  to  show  a  sale  of  ac- 
counts to  plaintiff  corporation,  and  not  to  its 
promoter.— Kiefhaber  Lumber  Co.  v.  Newport 
Lumber  Co.  (Cal.  App.)  691. 

IV.  PERFORMANCE  OF  CONTRACT. 

(C)  Delivery  and  Acceptance  of  Good*. 

To  satisfy  statute  of  frauds,  see  Frauds,  Stat- 
ute of,  8  90. 

(D)  Payment  of  Price. 

§  187.  Interest  on  the  price  of  goods  sold 
held  to  run  from  date  of  acceptance,  notwith- 
standing subsequent  negotiations  respecting 
payment.— Denver  Pressed  Brick  Co.  v.  Young 
(Colo.)  499. 

V.  OPERATION  AND  EFFECT. 
(D)  Bona  Fide  Purchaser*. 

Of  mortgaged  property,  see  Chattel  Mortgages, 


153. 


VI.  WARRANTIES. 


Authority  of  officer  or  agent  of  corporation,  see 
Corporations,  §  410. 

3  279.  A  warranty  of  accounts  sold  held  to 
entitle  the  buyer  to  recover  for  a  deficiency 
arising  from  a  discount  agreement.— Kiefhaber 
Lumber  Co.  v.  Newport  Lumber  Co.  (Cal.  App.) 

691. 


m  REMEDIES  OF  SELLER. 

(K)  Action*  for  Price  or  Value. 

8  859.  In  an  action  for  the  price  of  an  au- 
tomobile, a  finding  crediting  purchaser  with 
certain  amounts  held  not  supported  by  the  evi- 
dence in  view  of  the  contract— Bennett  v.  Pot- 
ter (Cal.  App.)  885. 

8  360.  The  measure  of  damages  for  failure 
to  receive  an  automobile  held  to  be  the  con- 
tract price  under  Civ.  Code,  |  3310— Bennett 
v.  Potter  (CaL  App.)  885. 

(F)  Action*  for  Damaajre*. 

Nature  of  action  as  on  contract  or  for  tort,  see 
Action,  J  27. 

VUL  REMEDIES  OF  BITTER. 

(C)  Action*  for  Breach  of  Contract. 

j  404.  A  buyer,  on  breach  of  warranty, 
may  refuse  to  accept  the  goods,  or  accept  them 
and  sue  for  the  damages.— North  Alaska  Sal- 
mon Co.  v.  Hobbs,  Wall  &  Co.  (Cal.)  870. 

§  415.  A  seller  breaching  a  contract  to 
furnish  shooks  designed  for  resale  at  a  profit 
had  the  burden  of  proving  that  the  latter 
could  have  elsewhere  procured  shooks  to  supply 
his  customers.— Sedro  Veneer  Co.  v.  Kwapil 
(Wash.)  1100. 

|  418.  Rule  stated  as  to  measure  of  damages 
for  breach  by  seller  of  a  contract  for  sale  of 
shocks  designed  for  resale  by  the  buyer.— Se- 
dro Veneer  Co.  v.  Kwapil  (Wash.)  1100. 

§  418.  Evidence  held  to  furnish  a  basis  for 
ascertaining  damages  for  breach  by  a  seller 
of  a  contract  to  furnish  goods  designed  by 
the  buyer  for  resale.— Sedro  Veneer  Co.  v. 
Kwapil  (Wash.)  1100. 

CD)  Action*  and  Counterclaim*  for  Breach 
of  Warranty. 

f  427.  A  buyer  under  warranty  of  quality 
may  recover  for  a  breach  of  warranty  on  ac- 
cepting the  goods  with  knowledge  of  the  de- 
fect—North Alaska  Salmon  Co.  v.  Hobbs, 
WaU  &  Co.  (Cal.)  870. 

8  440.  On  the  issue  whether  cans  to  be 
manufactured  and  delivered  complied  with  the 
contract,  questions  as  to  other  cans  not  shown 
to  be  manufactured  in  the  same  manner  are 
properly  excluded.— North  Alaska  Salmon  Co. 
v.  Hobbs,  Wall  &  Co.  (CaL)  870. 

IX.  CONDITIONAL  8AXES. 

Fixtures  as  between  seller  and  mortgagee  of 
land,  see  Fixtures,  §  20. 

SALOONS. 

See  Intoxicating  Liquors. 

SALVAGE. 

X.  RIGHT  TO  COMPENSATION. 

8  23.  Rule  as  to  when  salvage  applies  to  a 
ship  and  cargo  stated.— Pettyjohn  v.  Oregon 
Coal  A  Navigation  Co.  (Or.)  438. 

8  23.  When  a  cargo  is  not  liable  for  sal- 
vage stated.— Pettyjohn  v.  Oregon  Coal  A  Nav- 
igation Co.  (Or.)  438. 

§  23.  Salvage  payable  by  cargo  owners 
through  negligence  of  the  master  of  the  vessel 
is  recoverable  against  the  vessel.— Pettyjohn 
v.  Oregon  Coal  &  Navigation  Co.  (Or.)  438. 

8  23.  Facts  stated  held  an  insufficient  de- 
fense to  suit  to  recover  from  a  steamship  com- 
pany held  by  them  for  salvage  charges.— Petty- 
john v.  Oregon  Coal  A  Navigation  Co.  (Or.) 
438. 
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SATISFACTION. 


See   Compromise   and   Settlement;  Payment: 
Tender. 

Of  mortgage,  see  Mortgages,  9  319. 

SCHOOL  LANDS. 

See  Public  Lands,  §§  54,  55. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Colleges  and  Universities. 

11.  PUBLIC  SCHOOLS. 

(A)  Establishment,  School  Lands  and 
Funds,  and  Regulation  in 
'  "*  •  General. 

Disposal  of  school  lands  in  general,  see  Public 

Lands,  *§  54.  55. 
Subject  and  title  of  acts  relating  to  lease  of 

school  lands,  see  Statutes,  §  110%. 

$  19.  Const,  art  9,  §§  5,  8.  relating  to 
schools,  construed.— Pike  v.  State  Board  of 
Land  Com'rs  (Idaho)  447:  State  v.  Hoover 
(Idaho)  455. 

(D)  District  Property.  Contracts,  and 
f-  Liabilities. 

§  68.  "Majority"  as  used  in  L.  O.  L.  § 
4052,  subd.  14,  relating  to  selection  of  a  school 
site  requires  the  vote  of.  more  than  one  half 
of  those  present  and  not  a  mere  plurality- 
Baxter  v.  Davis  (Or.)  438. 

(E)  District  Debt.  Securities,  and  Tax- 
ation. 

Levy  for  school  purposes  as  levy  for  municipal 
corporation,  see  Taxation,  §  23. 

!  (O)  Teachers. 

§  130.  Under  Rev.  St  1908.  §§  6125,  6132. 
6141.  6142,  a  diploma  granted  to  a  normal 
school  graduate  held  at  least  the  equivalent  to 
a  first-grade  certificate  issued  by  a  county  su- 
perintendent—Nash  v.  School  Board  No.  3, 
Clear  Creek  County  (Colo.)  1003. 

$  132.  A  school  board  held  to  have  no  power 
to  revoke  a  teacher's  certificate,  and  so  prevent 
recovery  for  time  after  that  for  which  it  had 
hired  him.— School  District  No.  2,  Fremont 
County,  v.  Shuck  (Colo.)  511. 

$  135.  A  resolution  of  the  directors  of  a 
school  board  appointing  a  teacher  and  his  ac- 
ceptance held  to  create  a  contract  for  the  en- 
Biiinjr  school  year.— Nash  v.  School  Board  No. 
3,  Clear  Creek  County  (Colo.)  1003. 

§  141.  Statement  as  to  matter  necessary  for 
discharge  of  a  teacher  under  the  statute  au- 
thorizing discharge  on  good   cause  shown.— 

shurMfflri5iiNo- 2*  ^remont  County' y- 

SCIENTER. 

Knowledge  of  falsity  of  representations,  see 
Fraud,  §  13. 

SEARCHES  AND  SEIZURES. 

Powers  of  officer  making  arrest  see  Arrest  8 
71. 

SEAT  OF  GOVERNMENT. 

See  States,  §  22. 

Restraining  removal  of  offices  from  seat  of 
government  see  Injunction,  $  75. 

SECONDARY  EVIDENCE. 

See  Evidence,  §*  175-187. 


SECURITY. 


See  Chattel  Mortgages;  Mortgages;  Principal 
and  Surety. 

Indemnity  to  sheriff  or  constable,  see  Sheriffs 

and  Constables,  8  151. 
In8  pweedings  for  attachment  see  Attachment 

SELF-DEFENSE. 

Defense  to  prosecution  for  homicide,  see  Homi- 
cide, §§  110-118,  188-190,  244,  276. 

SELF-EXECUTING. 

PLawi08§S2&2OMtUnti0n'  166  ConstitDtion*, 

SENTENCE. 

See  Criminal  Law,  §  982. 

SEPARATE  ESTATE. 

Of  husband  or  wife,  distinguished  from  com- 
munity property,  see  Husband  and  Wife.  S 

°126™gd  woman,  see  Husband  and  Wife,  ff 

SEPARATION. 

Of  husband  and  wife,  see  Divorce. 
Of  jury  in  criminal  prosecution,  see  Criminal 
Law,  5  854. 

SERVANTS. 

See  Master  and  Servant 

SERVICE. 

Of  application  for  appointment  of  guardian, 
see  Insane  Persons,  f  33. 

Of  notice  of  application  for  deed  of  land  sold 
for  delinquent  assessment,  see  Municipal  Cor- 
porations, S  582. 

Of  notice  or  list  of  witnesses  in  criminal  prose- 
cution, see  Criminal  Law,  $  629. 

Of  pleading,  see  Pleading,  fi  333. 

Of  process,  see  Process,  §>  51-96. 

SERVICES. 

See  Master  and  Servant 

Liens  on  real  property  for  services  rendered,  see 
Mechanics'  Liens. 

Of  broker,  sufficiency  to  entitle  to  compensa- 
tion, see  Brokers,  g  52. 

Salvage  services,  see  Salvage, 


SERVITUDE. 


See  Easements. 


SET-OFF  AND  COUNTERCLAIM. 

X.  NATURE  AND  GROUNDS  OF 


$  18.  The  assignee  of  a  certain  claim  held 
entitled  to  use  another  claim  due  his  assignor 
from  the  defendant,  to  defeat  set-off  original- 
ly due  from  the  assignor  pleaded  against  him. 
—Davis  v.  Rawhide  Gold  Mining  Co.  (Cal. 
App.)  898. 

8  18.  Where  an  assignee,  to  defeat  a  set- 
off pleaded  against  him,  set  up  that  his  assignor 
has  a  claim  against  the  defendant  on  which 
suit  was  then  pending  in  the  federal  court,  his 
action  was  not  an  evasion  of  the  federal 
court's  jurisdiction.— Davis  v.  Rawhide  Gokl 
Mining  Co.  (Cal.  App.)  898. 
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§  18.  Assignee  held  entitled  to  defeat  Bet- 
off  by  showing  other  indebtedness  due  by  as- 
signor from  the  defendant—Davis  v.  Rawhide 
Gold  Mining  Co.  (Cal.  App.)  898. 

II.  SUBJECT-MATTER. 

§  29.  Equitable  matters  set  up  in  the  an- 
swer, in  a  suit  against  an  indorser  of  notes, 
held  to  be  a  subject  of  counterclaim  within 
Code,  §  57.— Sykes  y.  Kruse  (Colo.)  1013. 

§  34.  Under  L.  O.  I*  I  74,  conversion  being 
a  tort,  held,  that  it  cannot  be  used  as  a  counter- 
claim to  suit  on  a  contract  arising  out  of  a 
separate  transaction.— Title  Guarantee  &  Ab- 
stract Co.  v.  Nasburg  (Or.)  2. 

8  34.  Under  L.  O.  L.  §  74,  on  suit  for  an 
abstracter's  services,  an  answer  held  insuffi- 
cient as  a  counterclaim. — Title  Guarantee  & 
Abstract  Co.  v.  Nasburg  (Or.)  2. 

§  39.  The  assignee  of  a  certain  claim  held 
entitled  to  use  another  claim  due  his  assignor 
from  the  defendant,  to  defeat  set-off  originally 
due  from  the  assignor  pleaded  against  him  al- 
though action  had  been  begun  on  such  claim.— 
Davis  v.  Rawhide  Gold  Mining  Co.  (Cal.  App.) 
898 

SETTING  ASIDE. 

Attachment,  see  Attachment.  88  228-277. 
Injunction,  see  Injunction,  5  161. 
Judgment,  see  Judgment,  88  143-169,  386. 
Verdict,  see  New  Trial. 

SETTLEMENT. 

See  Compromise  and  Settlement;  Payment 
Marriage  settlements,  see  Husband  and  Wife, 
8  31. 

Of  case  or  statement  on  appeal,  see  Criminal 
Law,  (  1099. 

SEVERANCE. 

Of  verdict  as  to  parties,  see  Trial,  §  328. 

SEWERS. 

See  Drains. 

Condemnation  of  land  for  sewer  as  taking  for 
public  use,  see  Eminent  Domain,  8  32. 

SHERIFFS  AND  CONSTABLES. 

m.  POWERS,  DUTIES,  AND  LIABILI- 
TIES. 

|  151.  An  indemnity  bond  given  by  a  judg- 
ment creditor  of  an  officer  attaching  property 
held  given  to  protect  the  officer  only.— Whipps 
v.  Lowney  (Mont.)  750. 

IV.  LIABILITIES   ON  OFFICIAL 
BONDS. 

Allegations  of  fact  or  conclusions  in  action  on 
bond,  see  Pleading,  g  8. 

8  157.  A  sheriff  is  liable  on  his  bond  for  neg- 
ligent acts  of  his  deputy,  if  such  acts  pertain 
to  the  office  of  sheriff.— People  v.  Beach  (Colo.) 
513. 

8  157.  Acts  of  the  sheriff,  outside  his  official 
capacity,  are  not  chargeable  to  his  bondsmen. — 
People  v.  Beach  (ColoJ  513. 

8  168.  In  an  action  on  sheriff's  bond,  com- 
plaint held  demurrable.— People  v.  Beach  (Colo.) 
513. 

SHIPPING. 

See  Navigable  Waters;  Salvage. 

VTL  CARRIAGE  OF  GOODS. 

8  141.  "Dangers  of  navigation"  and  "perils 
of  the  sea"  as  used  in  bills  of  lading  or  con- 


cerning shipping  mean  only  those  dangers  which 
are  inevitable  and  do  not  excuse  the  vessel  from 
liability  for  loss  caused  by  negligence. — Petty- 
john v.  Oregon  Coal  &  Navigation  Co.  (Or.) 
438. 

X.  GENERAL  AVERAGE. 

8  195.  Rule  concerning  contribution,  where 
a  cargo  has  been  jettisoned  or  expense  incurred 
in  saving  it,  stated.— Pettyjohn  v.  Oregon  Coal 
&  Navigation  Co.  (Or.)  438. 

8  200.  Owners  of  a  vessel  claiming  a  general 
average  for  salvage  paid  as  an  incident  to  per- 
ils of  the  sea  have  the  burden  to  show  that 
the  peril  occurred  without  fault  of  the  master. — 
Pettyjohn  v.  Oregon  Coal  &  Navigation  Co. 
(Or.)  438. 

8  200.  Owners  of  a  salved  vessel  retaining 
freight  to  secure  the  salvor's  claim  had  the 
burden  to  show  a  case  of  salvage  in  which  the 
owner  of  the  vessel  was  entitled  to  hold  the 
cargo  for  payment  of  its  share.— Pettyjohn  v. 
Oregon  Coal  &  Navigation  Co.  (Or.)  438. 

8  201.  Rule  concerning  lien  on  property  sav- 
ed for  amount  of  contribution,  where  a  cargo 
has  been  jettisoned  or  expense  incurred  in  sav- 
ing it,  stated.— Pettyjohn  v.  Oregon  Coal  & 
Navigation  Co.  (Or.)  438. 

SHIPWRECKS. 

See  Salvage. 

SHOWS. 

See  Theaters  and  Shows. 

SIGNATURES. 

To  memorandum  of  contract  within  statute  of 
frauds,  see  Frauds,  Statute  of,  8  115. 

SLANDER. 

See  Libel  and  Slander. 

SOLICITORS. 

See  Attorney  and  Client. 

SPECIAL  APPEARANCE. 

See  Appearance,  8  9. 

SPECIAL  FINDINGS. 

See  Trial,  88  349-365. 

SPECIAL  INTERROGATORIES. 

See  Trial,  88  349-365. 

SPECIAL  JUDGES. 

See  Judges,  8  16. 

SPECIAL  LAWS. 

See  Statutes,  88  76-97. 

SPECIAL  PROCEEDINGS. 

See  Certiorari:  Habeas  Corpus;  Mandamus; 
Motions;  Prohibition. 

Condemnation  proceedings,  see  Eminent  Do- 
main, 88  169-177. 

SPECIAL  TAXES. 

For  drains,  see  Drains,  88  66-73. 

SPECIAL  VENIRE. 

See  Jury,-  8  70.  ' 
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SPECIAL  VERDICT. 

See  Trial,  8ft  849-866. 

SPECIFICATION  OF  ERRORS. 

In  assignment  of  errors,  see  Appeal  and  Er- 
ror, ft  728-730. 
In  motion  for  new  trial,  see  New  Trial,  I  128. 

SPECIFICATIONS. 

Accompanying  building  contract,  see  Contracts, 
8  9. 

For  construction  of  building,  evidence  in  ac- 
tion by  architect  for  services,  see  Contracts, 
$9  349,  350;  sufficiency  of  services  of  archi- 
tect, see  Contracts,  f  280. 

SPECIFIC  PERFORMANCE. 

X.  NATURE  AND  GROUNDS  OF  REM- 
EDY IN  GENERAL. 

S  7.  A  purchaser  held  to  have  waived  right 
to  specific  performance  of  a  contract  to  convey. 
— Blakely  v.  Sumner  (Wasb.)  257. 

n.  CONTRACTS  ENFORCEABLE. 

§  30.  A  contract  to  lease  held  too  vague  and 
uncertain  to  be  specifically  performed.— Meyer 
v.  Lincoln  Realty  Co.  (Cal.  App.)  833. 

§  42.  To  specifically  perform  a  parol  con- 
tract to  convey,  possession  must  have  been 
transferred  by  the  contract.— Blakely  v.  Sum- 
ner (Wash.)  257. 

8  45.  An  oral  agreement  for  a  certain  in- 
terest in  mining  claims  held  specifically  enforce- 
able under  Statute  of  Frauds,  Rev.  Codes,  88 
6007,  6008,  if  partly  performed.— Coughanour 
v.  Grayson  (Idaho)  724. 

m.  GOOD  FAITH  AND  DILIGENCE. 

|  97.  Whether  plaintiff  in  specific  perform- 
ance made  tender  to  defendant  held  unimpor- 
tant, where  plaintiff  does  not  plead  and  prove, 
as  required  by  Civ.  Code,  §  3391,  the  justness 
and  reasonableness  of  the  contract— Porter  v. 
Anderson  (CaL  App.)  345. 

8  97.  Equity  held  authorised  to  specifically 
enforce  a  contract  for  the  sale  of  real  estate- 
Packard  v.  Boath  (Wash.)  774. 

8  97.  A  purchaser  held  not  entitled  to  compel 
specific  performance  of  the  contract  of  sale. — 
Packard  v.  Booth  (Wash.)  774. 

8  101.  Where  defendant  entitled  to  payment 
within  a  time  fixed  in  writing,  agrees  to  extend 
the  time,  he  is  estopped  from  claiming  breach  of 
the  agreement  for  failure  to  pay  within  the 
time  first  stated.— Kingston  v.  Wuliera  (N.  M.) 
594. 

TV.  PROCEEDINGS  AND  RELIEF. 

8  114.  Plaintiff  in  specific  performance  held, 
under  Civ.  Code,  8  3391,  required  to  plead,  as 
well  as  prove,  the  justness  and  reasonableness 
of  the  contract— Porter  v.  Anderson  (Cal.  App.) 
345. 

8  114.  The  complaint  held  one  for  specific 
performance,  as  regards  necessity,  under  Civ. 
Code,  8  3391,  of  alleging  justness  and  reason- 
ableness of  the  contract,  notwithstanding  an  al- 
legation that  the  conveyance  of  the  property  by 
the  defendant  making  the  contract  to  the  other 
defendant  was  fraudulent— Porter  t.  Anderson 
(Oal.  App.)  345. 

8  114.  The  complaint  in  specific  perform- 
ance, insufficient  because  not  alleging,  as  re- 
quired by  Civ.  Code,  8  8391,  the  justness  and 
reasonableness  of  the  contract,  held  not  aided  by 
the  answer  charging  fraudulent  representations 


by  plaintiff,  where  no  evidence  was  introduced, 
but  the  case  was  tried  on  the  pleadings.— Por- 
ter v.  Anderson  (Cal.  App.)  346. 

8  114.  The  setting  out  of  the  contract  in  a 
complaint  for  specific  performance  held  not  a 
substitute  for  the  allegation  of  fairness  and  rea- 
sonableness thereof,  required  by  Civ.  Code,  8 
339L— Porter  v.  Anderson  (CaL  App.)  345. 

8  121.  Evidence  held  to  show  performance  of 
an  oral  agreement  for  sale  of  an  interest  in  a 
mine,  so  that  it  could  be  specifically  enforced 
under  Rev.  Codes,  88  6007,  6008.— Coughanour 
v.  Grayson  (Idaho)  724. 

8  121.  In  a  suit  for  specific  performance  of 
a  contract  concerning  mining  claims,  evidence 
held  insufficient  to  snow  such  an  absence  of 
minerals  in  certain  land  as  to  render  fraudulent 
plaintiff's  representations  that  he  had  a  valid 

?lacer  claim  thereon.— Murray  ▼.  White  (Mont) 
54. 

SPEED. 

Of  horses  and  vehicles  on  streets,  see  Munici- 
pal Corporations,  8  705. 

SPIRITUOUS  LIQUORS. 

Regulation  of  manufacture  and  sale,  see  In- 
toxicating Liquors. 

SQUATTERS. 

Criminal  responsibility,  see  Trespass,  8  79. 

STARE  DECISIS. 

See  Courts,  88  90-07. 

STATE  BANKS. 

See  Banks  and  Banking,  8  147. 

STATE  BOARD  OF  LAND  COMMIS- 
SIONERS. 

See  Public  Lands,  8  148*. 

STATEMENT. 

Admissions,  see  Evidence,  88  219-258. 

By  accused  or  other  persons  as  part  of  res 
gestae,  see  Criminal  Law,  8  386. 

By  parties  or  other  persons  as  part  of  res  ges- 
tae, see  Evidence,  8  126. 

% witness  inconsistent  with  testimony,  see 
itnesses,  8  388. 
Declarations,  see  Criminal  Law,  88  422-424. 
Of  case  or  facts  for  purpose  of  review,  see  Ap- 

rl  and  Error,  88  036,  573 ;  Criminal  Law, 
1097-1102. 

Of  facts  on  motion  for  new  trial  see  New 
Trial,  8  131. 

Of  grounds  for  objection  to  evidence,  see  Tri- 
al, 8  83. 

Of  mechanic's  lien,  see  Mechanics'  Liens,  88 
136-157. 

Of  plaintiff's  demand,  see  Pleading,  8  52. 

STATES. 

Concurrent  and  conflicting  exercise  of  police 
powers  by  state  and  municipality,  see  Mu- 
nicipal Corporations,  8  592. 

Courts,  see  Courts. 

Executive  power,  see  Constitutional  Law.  88 

76-80. 

Le^sUtive  power,  see  Constitutional  Law,  81 

Power  of  court  to  review  executive  action,  see 

Constitutional  Law,  8  73. 
Power  to  regulate  commerce,  see  Commerce, 

8  12. 
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X.  POLITICAL  STATUS  AMD  RELA- 
TIONS. 

Effect  of  saving  clause  in  Enabling  Act,  see 
Statutes,  6  277. 

I  9.  A  state  admitted  into  the  Union  may 
even  repeal  a  provision  in  the  Enabling  Act 
(Act  June  16,  1906,  c.  3335,  34  Stat  267).- 
Smith  v.  State  (Okl.)  932. 

I  9.  Oklahoma  Enabling  Act  (Act  Cong.  June 
16,  1906,  c.  3335,  §  2,  34  Stat.  268),  requiring 
by  irrevocable  ordinance  that  the  capital  of  the 
state  should  remain  at  a  certain  dace  until 
1913,  held  repealable  by  statute  by  the  state 
after  its  admission.— Coyle  v.  Smith  (Okl.)  944. 

II.  GOVERNMENT  AMD  OFFICERS. 

Control  by  Legislature,  of  acts,  rights,  and  lia- 
bilities, of  municipal  corporations,  see  Munic- 
ipal Corporations,  §§  71-79. 

Convoking  legislature  at  place  other  than  seat 
of  government,  review  of  executive  action, 
see  Constitutional  Law,  8  73. 

Encroachment  of  judicial  on  executive  power, 
see  Constitutional  Law,  {  73. 

Encroachment  on  executive  power,  see  Con- 
stitutional Law,  |  58. 

Encroachment  on  legislative  power,  see  Con- 
stitutional Law,  |  77. 

Mandamus  to  acting  governor,  see  Mandamus, 
§§  83,  185. 

Mandamus  to  lieutenant  governor,  see  Man- 
damus, §  83. 

Mandamus  to  state  boards  or  officers,  see  Man- 
damus, 66  71-83.  • 

Notice  of  intention  to  apply  for  enactment  of 
law  for  permanent  location  of  seat  of  gov- 
ernment, see  Statutes,  $  8%. 

Power  of  court  to  review  executive  action,  see 
Constitutional  Law,  §  73. 

Restraining  removal  of  offices  from  seat  of 
government,  see  Injunction,  §  75. 

State  board  of  land  commissioners,  see  Pub- 
lic Lands,  I  148%. 

Subject  and  title  of  act  relating  to  location  of 
state  capital,  see  Statutes,  §  107. 

Submission  to  popular  vote  of  bill  for  perma- 
nent location  of  state  capital  see  Statutes, 
I  35%. 

8  22.  The  duty  of  the  executive  officers  of 
the  state  to  keep  their  offices  at  the  seat  of 

?:overnment  is  mandatory.— State  v.  Huston 
Okl.)  190. 

$  22.  The  Oklahoma  Enabling  Act  (Act  Cong. 
June  16,  1906,  c  3335,  34  Stat  267)  held 
to  have  the  force  of  law  and  binding  on  the 
state  unless  repealed.— Smith  v.  State  (Okl.) 
932. 

8  22.  The  Legislature  has  power  to  locate  the 
capital  of  the  state.— Coyle  v.  Smith  (Okl.)  944. 

8  2a  In  view  of  Const,  art  5,  88  9,  10,  held. 
that  the  Legislature,  as  convoked  in  extraordi- 
nary session  more  than  15  days  after  the  state 
election  in  November,  1910.  was  legally  con- 
stituted.-Ooyle  v.  Smith  (Okl.)  944. 

HL  PROPERTY,  CONTRACTS,  AMD 
LIABILITIES. 

Disposal  of  public  lands,  see  Public  Lands,  88 
148%-185.  ' 

Grant  of  school  and  university  lands  to  state, 
see  Public  Lands,  88  54,  55. 

Mandamus  to  compel  acceptance  of  property, 
see  Mandamus,  86  83,  185. 

Taxation  of  lease  of  state  lands,  see  Taxa- 
tion, 8  348. 

IV.  FISCAL   MANAGEMENT,  PUBLIC 
DEBT,  AMD  SECURITIES. 

Mandamus  to  compel  payment  of  warrant  see 

Mandamus,  8  176. 
Restraining  unauthorised  application  of  funds, 

see  Injunction,  6  75. 


I  140.  Warrants  issued  by  the  State  Auditor 
held  not  negotiable  so  as  to  exclude  defenses 
thereto.— State  v.  Lewis  (Wash.)  629. 

8  140.  State  warrants  held  by  a  bank  held 
subject  to  the  defense  that  the  warrants  were 
based  on  fraudulent  claims.— State  v.  Lewis 
(Wash.)  629. 

8  140.  The  fact  that  claims  are  allowed  by 
the  board  of  military  auditors  under  Rem.  & 
BaL  Code,  86  7222,  7223,  will  not  estop  the 
state  to  refuse  payment  on  discovery  that  the 
claims  were  fraudulent.— State  v.  Lewis  (Wash.) 
629. 

VL  ACTIONS. 

Presumptions  as  to  authority  to  commence  ac- 
tion in  name  of  state,  see  Evidence,  6  83. 

8  212.  Remedy,  under  Const  art  5,  8  10, 
stated  of  a  judgment  creditor  of  the  Board  of 
Regents  of  the  State  University  where  the  board 
has  no  money  out  of  which  to  pay  the  judg- 
ment.—Moscow  Hardware  Co.  v.  Regents  of 
University  of  Idaho  (Idaho)  731. 

6  212.  Evidence  held  not  to  justify  a  recom- 
mendatory judgment  under  Const,  art.  5,  8  10  — 
First  Nat.  Bank  v.  Regents  of  University  of 
Idaho  (Idaho)  735. 

STATIONS. 

Railroad   stations,  see  Railroads,  8  58. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

For  statutes  relating  to  particular  subjects, 
see  the  various  specific  topics. 

Charging  statutory  offenses,  see  Indictment  and 
Information.  8  HO. 

Constitutionality  in  general,  see  Constitution- 
al Law. 

Laws  denying  due  process  of  law,  see  Con- 
stitutional Law,  86  290-315. 

Laws  denying  the  equal  protection  of  the  laws, 
see   Constitutional  Law,  88  241-249. 

Statute  of  frauds,  see  Frauds.  Statute  of. 

Statute  of  limitation,  see  Limitation  of  Ac- 
tions. 

Statutory  new  trial  as  of  right,  see  New  Trial, 
6  178. 

L  ENACTMENT,  REQUISITES,  AND 
VALIDITY  IN  GENERAL. 

Judicial  notice  of  presentation  and  failure  to 
return  bill,  see  Evidence,  6  48. 

6  8%.  A  certain  act  providing  for  permanent 
location  of  the  capital,  etc.,  held  not  a  spe- 
cial or  local  law  within  Const  art  5,  6  32, 
providing  for  publication  in  newspaper  of  no- 
tice of  intention  to  apply  for  enactment  of 
local  or  special  law.— Coyle  v.  Smith  (Okl.)  944. 

6  33.  Under  Const,  art  6,  6  12,  the  Govern- 
or cannot  approve  in  part  a  bill  containing 
only  one  item  of  appropriation  for  the  State 
University,  and  disapprove  other  parts,  and 
direct  how  the  funds  shall  be  apportioned.— 
Regents  of  State  University  v.  Trapp  (Okl.) 
910. 

6  34.  Senate  Bill  No.  268  (Seas.  Laws  1909, 
c.  3,  art  26),  having  been  presented  to  the 
Governor  less  than  five  days  before  the  ad- 
journment of  the  Legislature,  and  not  having 
been  approved  within  15  days  after  adjourn- 
ment never  became  a  law  under  Const  art 
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6.  §  11.— Regents  of  State  University  v.  Trapp 
(6kl.)910. 

§  34.  Under  Const  art  5,  §  15,  held  that 
the  act  to  provide  for  incorporated  ports  in 
counties  (Laws  1909,  c.  39)  became  a  law  when 
the  Governor  did  not  return  it  within  five  days 
to  the  House  in  which  it  originated.— Bennett 
Trust  Co.  v.  Sengstacken  (Or.)  8G3. 

§  35%.  The  bill  submitting  to  the  voters  the 

?u est  ion  of  removal  of  the  state  capital  by 
nitiative  Petition  No.  7  held  not  legally  sub- 
mitted.—Smith  v.  State  (Okl.)  932. 

8  47.  Rev.  Codes,  g  1054,  authorizing  the  is- 
sue of  bonds  of  a  good  road  district  held  void 
for  indefiniteness. — Hettinger  v.  Good  Road 
Dist.  No.  1  of  Washington  County  (Idaho)  721. 

§  47.  Wilson's  Rev.  &  Ann.  St.  1903,  §  6062, 
defining  embezzlement  by  a  county  treasurer, 
held  void  for  uncertainty.— Buckles  v.  State 
(Okl.  Cr.  App.)  244. 

8  64.  The  remainder  of  Good  Roads  Law, 
Rev.  Codes,  88  1049-1008,  held  not  invalidated 
because  of  the  invalidity  of  section  1054  relat- 
ing to  the  issuance  of  bonds  of  such  district.— 
Hettinger  v.  Good  Road  Dist.  No.  1  of  Wash- 
ington County  (Idaho)  721. 

fi  64.  Prohibition  Law  (Laws  1907-08.  c.  69. 
art.  3,  8  24  [Snyder's  Comp.  Laws  1909,  8 
4204]),  providing  for  appointment  of  a  counsel 
to  the  Governor,  held  valid,  in  so  far  as  it  pro- 
vides for  enforcement  of  the  prohibition  law. — 
Childs  v.  State  (Okl.  Cr.  App.)  545. 

• 

II.  GENERAL  AND  SPECIAL  OB  LO- 
CAL LAWS. 

8  76.  Laws  1907-68,  c.  69.  art  3,  f  23,  relat- 
ing to  officers  held  not  violative  of  Const,  art. 
5,  8  59,  providing  that,  where  a  general  law 
can  be  made  applicable,  no  special  law  shall 
be  enacted.— Leedy  v.  Brown  (Okl.)  177. 

8  77.  Comp.  Laws  1897,  8  630,  as  amended 
by  Laws  19TO,  c.  80,  8  2,  relating  to  removal 
of  county  seats,  held  not  a  local  or  special  law. 
-Gray  v.  Taylor  (N.  M.)  588. 

8  85.  Rev.  Codes  1905  88  2401,  2402.  2403, 
relating  to  confirmation  of  organization  of  drain- 
age districts,  held  not  violative  of  Const,  art.  3, 
8  19,  prohibiting  local  laws  regulating  the  prac- 
tice of  courts  of  justice.— Emmett  Irr.  Dist.  v. 
Shane  (Idaho)  444. 

8  97.  Good  Roads  Law,  Rev.  Codes,  8|  1049- 
1068.  inclusive,  held  not  a  local  or  special  law 
within  Const  art.  3,  8  19—  Hettinger  v.  Good 
Road  Dist.  No.  1  of  Washington  County  (Ida- 
ho) 721. 

HI.  SUBJECTS  AND  TITLES  OF  ACTS. 

8  107.  A  certain  act  providing  for  permanent 
location  of  the  state  capital  held  not  violative 
of  Const,  art.  5.  8  57,  providing  that  evory 
act  of  the  Legislature  shall'  embruce  but  one 
subject  which  shall  be  expressed  in  its  title. 
— Coyle  v.  Smith  (Okl.)  944. 

§  107.  Rem.  &  Bal.  Code,  68  1126,  1127, 
1128,  Laws  1854,  p.  208  88  414-416,  regarding 
foreclosure,  are  not  in  conflict  with  the  provi- 
sions of  section  6  of  the  organic  act  of  the  ter- 
ritory (Act  March  2,  1853,  c.  90,  10  Stat  175), 
which  provides  that  every  law  shall  embrace 
but  one  subject,  and  that  shall  be  expressed  in 
its  title.— Naden  v.  Christopher  (Wash.)  1116. 

6  109.  Laws  1907-08,  c.  69,  relating  to  the 
sale  of  intoxicating  liquors  held  not  violative 
of  Const,  art.  5,  8  57,  requiring  every  act  to 
embrace  one  subject  which  Bhall  be  clearly 
expressed  in  its  title.— Leedy  v.  Brown  (Okl.) 
177. 

8  110%.  Laws  1899,  c.  241.  giving  authority 
to  certain  officers  to  lease  school  lauds,  held 
not  a  violation  of  Const,  art.  2,  8  16.  for  in- 


sufficiency of  title.— Payne  v.  Barlow  (Kan.) 
432 ;  Cowgill  v.  Griggs  (Kan.)  433. 

8  114.  Part  of  section  23,  art.  3,  of  the  en- 
forcing act  (Laws  1907-08,  c  69),  held  referable 
and  cognate  to  the  subject  expressed  in  its  title. 
— Leedy  v.  Brown  (Okl.)  177. 

i  114.  Act  March  24,  1908  (Laws  1907-08, 
c.  69)  art.  3.  6  1.  declaring  it  unlawful  to  have 
in  possession  intoxicating  liquors  with  intent 
to  sell,  Acid  within  the  title  of  the  act.— Bill- 
ingsley  v.  State  (Okl.  Cr.  App.)  241. 

V.  REPEAL,   SUSPENSION,  EXPIRA- 
TION, AND  REVIVAL. 

Delegation  of  power  to  suspend  laws,  see  Con- 
stitutional Law,  6  62. 

8  157.  The  use,  in  the  repealing  clause  of  a 
statute,  of  the  words  "all  acts  and  parts  of 
acts  in  conflict  herewith"  repeals  nothing  which 
would  not  otherwise  be  repealed  by  implica- 
tion.—Territory  v.  Matson  (N.  M.)  816. 

8  159.  Where  two  statutes  on  the  same  sub- 
ject are  totally  repugnant,  the  latter  statute 
to  the  extent  of  the  repugnancy  repeals  the 
former.— Territory  v.  Matson  (N.  M.)  816. 

6  162.  A  general  statute  does  not  repeal  a 
special  one  unless  such  is  the  plain  legislative 
intent.— State  v.  Ross  (Wash.)  273. 

8  164.  Effect  of  amending  statutes  on  orig- 
inal act  determined  in  view  of  constitutional 
provisions.— State  v.  Seattle,  R.  &  S.  Ry.  Co. 
(Wash.)  260. 

VI.  CONSTRUCTION  AND  OPERA- 
TION. 

(A)  General  Rules  of  Construction. 

Laws  relating  to  incorporation  of  port,  see 
Municipal  Corporations,  8  13. 

8  181.  The  court  in  construing  statutes  most 
effectuate  the  legislative  intention.— Sacramento- 
County  v.  Glann  (Cal.  App.)  360. 

8  181.  Inconvenience  following  the  enforce- 
ment of  a  law  as  expressed  has  no  weight  in 
the  construction  of  the  statute. — Walker  v.  City 
of  Spokane  (Wash.)  775. 

8  182.  An  equitable  construction  of  statutes 
is  permissible  in  the  construction  of  remedial 
statutes,  but  not  as  to  the  statutes  regulating 
matters  of  public  policy.— Walker  v.  City  of 
Spokane  (Wash.)  775. 

I  188.  The  legislative  intent  is  to  be  deter- 
mined by  the  ordinary  and  popular  sense  of  the 
language  used,  where  no  technical  expressions 
are  used.— Sacramento  County  v.  Glann  (Cal. 
App.)  360. 

8  190.  When  the  language  of  a  statute  is 
plain  and  free  from  uncertainty,  there  is  no 
room  for  construction.— Walker  v.  City  of 
Spokane  (Wash.)  775. 

8  226.  Where  a  statute  has  been  adopted 
from  another  state,  the  construction  there  given 
is  adopted  with  the  statute.— Brown  v.  First 
Nat  Bank  (Colo.)  483. 

(B)  Particular  Classes  of  Statutes. 

Laws  relating  to  adoption,  see  Adoption,  8  3. 
Laws  relating  to  increase  of  bonded  indebted- 
ness of  corporation,  see  Corporations,  8  469. 

8  239.  Statutes  in  derogation  of  individual 
rights  are  to  be  strictly  construed.— Morton  v. 
Wessinger  (Or.)  7. 

(C)  Time  of  Taking;  Effect. 

8  251.  Under  Const,  art.  4,  8  28,  relating  to 
the  time  when  an  act  shall  go  into  effect,  the 
declaration  of  an  emergency  by  Laws  1909.  c 
.'{!),  8  10.  held  to  be  within  the  exclusive  pow- 
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«r  of  the-  Legisla tare.— Bennett  Trust  Co.  t. 
Sengstacken  (Or.)  863. 

(D)  Retroactive  Operation. 

Ordinances,  see  Municipal  Corporations,  f  603. 

|  277.  A  trial  for  homicide  committed  in 
Indian  Territory  prior  to  statehood  may  be  had 
under  the  laws  in  force  there  at  the  time  of  the 
admission  of  the  state,  in  view  of  Act  Cong. 
March  4,  1907,  c.  2811,  «  3.  34  Stat.  1287 

S amending  Enabling  Act  June  16,  1006,  c.  3335, 
20,  34  Stat.  277,  as  accepted  by  Const.  Sched- 
ule, f  28.— Birdwell  v.  United  States  (Okl.  Cr. 
Appj  205. 

TO.  PLEADING  AND  EVIDENCE. 

Judicial  notice,  see  Evidence,  f  §  31-35. 
Presumptions  as  to  laws  of  other  states,  see 
Evidence,  &  80. 

§  281.  The  statutes  of  another  state  must  be 
pleaded,  as  the  court  does  not  take  judicial  no- 
tice of  them.— Long  v.  Dufur  (Or.)  59. 


8  283.  The  message  of  the  Governor  notify- 
ing the  Legislature  that  he  bad  allowed  an  act 
to  become  a  law  by  limitation  held  presumptive- 
ly to  imply  the  receipt  by  him  of  the  act  more 
than  three  days  prior  to  the  message,  so  thnt 
the  act  was  valid  under  Rev.  St.  U.  S.,  §  1842. 
—Gray  v.  Taylor  (N.  M.)  588. 

I  283.  Journals  of  the  House  of  Representa- 
tives held  incompetent  to  show  that  a  bill  did 
not  pass  in  the  form  in  which  it  was  signed 
and  approved.— Atchison,  T.  &  S.  F.  Ry.  Co. 
v.  State  (Okl.)  921. 

9  283.  It  is  not  competent  to  show  from  the 
House  journals  that  act  signed  by  the  presiding 
officers  of  the  two  Houses,  approved  by  the 
Governor  and  deposited  with  the  Secretary  of 
State,  was  not  read  on  three  different  days  in 
each  House  as  required  by  Const,  art  5,  §  34. 
— Coyle  v.  Smith  (Okl.)  944. 

8  285.  The  journals  of  the  two  houses  of 
the  Legislature  held  judicially  noticed  in  aid  of 
the  passage  of  a  statute.— Gray  v.  Taylor  (N. 


STATUTES  CONSTRUED. 


UNITED  STATES. 

CONSTITUTION. 
Art.  4,  J  4  775 

STATUTES  AT  LARGE. 

1853,  March  2,  ch.  90,  §  6, 
10  Stat.  175  1116 

1875,  March  3.  ch.  152,  18 
Stat.  482  (U.  S.  Comp. 
St.  1901,  p.  1568)   455 

1887,  Feb.  4,  ch.  104,  24 
Stat  379  (U.  S.  Comp.  St 
1901,  p.  3154).  Amend- 
ed by  Act  1906,  June  29, 
ch.  3591,  34  Stat  594 
(U.  S.  Comp.  St  Supp. 
1909.  p.  1149)   16 

1890,  July  2,  ch.  647,  §  3, 
26  Stat.  209  (U.  S.  Comp. 
St  1901,  p.  3201). .  .620.  848 

1890,  Aug.  30.  ch.  837,  26 
Stat  391  (U.  S.  Comp. 
St  1901,  p.  1570)   455 

1901,  March  1,  ch.  675, 
31  Stat  848    903 

1901,  March  1,  ch.  675,  |  7, 

31  Stat.  849   903 

1902,  June  17,  ch.  1093,  32 
Stat  388  (U.  S.  Comp. 

St  Supp.  1909,  p.  596). .  455 
1902,  June  30,  ch.  1323,  | 

16.  32  Stat.  503   903 

1906,  June  16,  ch.  3335,  34 

Stat.  267    932 

1906.  June  16.  ch.  3335,  § 

2.  34  Stat  268    944 

1906,  June  16,  ch.  3335,  § 

20, 34  Stat.  277.  Amend- 
ed by  Act  1907,  March  4, 
ch.  2911,  8  3,  34  Stat. 
1287    205 

1906,  June  29.  ch.  3591,  34 
Stat  584  (XL  S.  Como. 
St.  Supp.  1909.  p.  1149)  16 

1906,  June  29,  ch.  3591,  8 
7.  34  Stat.  595  (TJ.  S. 
Comp.  St.  Supp.  1909,  p. 
1166)    805 

1906.  June  29,  ch.  3592,  34 
Stat  596  (U.  8.  Comp. 

St.  Supp.  1909.  p.  97). . .  339 

1907.  March  4,  ch.  2911,  % 

3,  34  Stat  1287   205 


REVISED  STATUTES. 

1842    588 

2318  (U.  S.  Comp.  St- 

1901.  p.  1423)   754 

8*  2320.  2322,  2325,  2326 
(U.  S.  Comp.  St.  1901, 
pp.  1424,  1425,  1429, 
1430)    162 

COMPILED  STATUTES 
1901. 

Page  1423    754 

Pages  1424,    1425,  1429, 

1430    162 

Pages  1568,  1570    455 

Page  31  S>4    16 

Page  3201   620,  848 

COMPILED  STATUTES 
SUPP.  1909. 

Page  97    339 

Page  596    455 

Page  1149    16 

Page  1166    805 

ARIZONA. 

REVISED  STATUTES  1901. 

Civil  Code. 
Par.  1512  126 

CALIFORNIA. 

CONSTITUTION. 

Art.  6.  8  5   684 

Art.  12,  8  11  140 

Art.  14   375 

Art  14,  8  1  668 

CIVIL  CODE. 

331    892 

|8  340,  347.  349    888 

359    140 

359.  subsec.  5  140 

1277    130 

1324,  1327    373 

1431    892 

1624,  subsec.  1  365 

1927    882 

1933    656 


8  2120,  2121,  2174    342 

3046    353 

8  3116,  3131,  3141,  3143, 

3148    708 

8  3213,  3255    334 

3283    663 

3310    885 

3391    .  345 

3439,  3442   140 

3515,  3518   888 


CODE  OF  CIVIL  PROCE- 
DURE. 

8  4.  377   366 

{  385,  462   898 

473    345 

475    892 

566    874 

592    147 

625    876 

659.  subsec.  3  659 

18  663,  663a  366 

738   147 

8  945    882 

ft  963    366 

88  1068,  1074    684 

§  1244,  subsec.  5  360 

8  1287    135 

8  1313    130 

8  1849    153 

8  1961    659 

8  1963,  snbsecs.  7,  20. . . .  659 

8  1963.  subsec.  32    892 

8  2061    155 

PENAL  CODE. 

8  496    889 

8  508    879 

I  786    889 

8  1474    684 

POLITICAL  CODE. 

8  1067    693 

88  4458,  4460    690 

CITY  CHARTERS. 

San  Francisco,  art  15,  88 
3,  34   339 

LAWS. 

1880,  ch.  118.   Amended  by 
Laws  1897.  ch.  92   119 

1881,  ch.  52    375,  668 
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1889,  eh.  76,  88  2-5,  0,  10, 

13-15    167 

1897,  ch.  92  119 

1903,  ch.  268    350 

1903,  ch.  268,  |  28   350 

1905,  ch.  314   1072 

1905,  ch.  552   170 

COLORADO. 

MILLS'  ANNOTATED 
CODE. 

155   1013 
56    524 
57   1013 
223    517 
256    491 

GENERAL  STATUTES  1883. 
§241   501 

MILLS'  ANNOTATED 
STATUTES. 

Volume  1. 

1 480    501 
I  1054,  1055,  1085,  1089..  1005 
1270    640 
1332    312 

Volume  2. 

IS  3901,  3902   494 

i  4793.  Repealed  by  Laws 

1903,  ch.  181,  §  163   483 

H  4816,  4817    483 

REVISED  STATUTES  1908. 
is  5Q8  040 

If  1526,  1527,'  1536,"  1539*.!l005 

II  4096,  4102   043 

li  6125,  6132,  6141,  6142..  1003 

LAWS. 

1903,  ch.  181,  Si  124,  163  483 

1907,  ch.  198    648 

1907,  ch.  198,  §  2  648 

IDAHO. 

CONSTITUTION. 

Art  1,  |  14  741 

"      19  444,  721 

10  731 

5  721 

I  5,  8  447 

10  731 

16,  36   447 

10   97 

3  741 


Art.  3, 
Art.  5, 
Art  7, 
Art.  9, 
Art.  9, 
Art.  9, 
Art.  11, 
Art.  15, 


REVISED  CODES. 

I  491    731 

If  1049-1068   721 

II  1056,  1058.  Amended 

hy  Laws  1909,  p.  172. . .  721 

if  1580,  1599    447 

i  1759,  1763,  1788   102 

8  2401-2403    444 

2792    97 

8  4140,  4360    89 

4456,  subsec.  2.  Amend- 
ed by  Laws  1909,  p.  76  96 

r 4807,   4818   96 
6007,  6008   724 
6009,  subsec.  2   80 
6010,  subsec.  2   80 

LAWS. 

1889,  p.  17,  8  3    731 

1899,  p.  332    92 

1905,  p.  208    98 

1909,  p.  76   96 

1909,  p.  172    721 


IOWA. 

CODE  1873. 
88  2307-2311  


KANSAS. 

CONSTITUTION. 

Art.  2,  I  16  432 

Art.  6,  8  5   432 

CODE  OP  CIVIL  PROCE- 
DURE 

83   1043 

320  300,  800,  802 

321,  subsec.  3  300 

323,  365  1060 

CODE  OF  CRIMINAL  PRO- 
CEDURE 
8  293    418 

GENERAL  STATUTES  1901. 

5987    805 

7671    309 

GENERAL  STATUTES  1909. 

1579    309 

1672    407 

4643    391 

8  4786-4803   306 

5676   1043 

5914   300,  800,  802 

5915,  subsec.  3  300 

88  5917,  5960  1050 

6867    418 

9701   1049 

LAWS. 

1891,  ch.  114,  8  1  391 

1895,  ch.  198   1054 

1899,  ch.  241    432 

1901,  ch.  232,  I  7  309 

1909,  ch.  164,  88  1,  2....  388 


MONTANA. 

CONSTITUTION. 
Art.  12,  §8  1-3,  17  


290 


CODE  OF  CIVIL  PROCE- 
DURE 1895. 
j  483  (Rev.  Codes,  8  6432)  286 

REVISED  CODES. 

18  2498-2500,  2741,  2742, 

2745    290 

4193    475 

4538   1127 

5091    745 

6432    286 

18  6519,  6589    747 

6593    467 

18  6656,  6681,  6683   749 

6698    479 

6788    466 

if  6995,  7121    294 

8  7873,  7877    475 

7887    467 

8028,  par.  1  1119 

8099  1119 

REVISED  STATUTES  1879. 
Div.  1,  §  29   286 

COMPILED  STATUTES 
1887. 

Div.  1,  8  29   286 


NEVADA. 

CONSTITUTION. 
Art  5,  8  7  105 

LAWS. 

1901,  ch.  19   105 

NEW  MEXICO. 

COMPILED  LAWS  1897. 

{  68    623 

1  630.    Amended  by  Laws 

1909,  ch.  80,  f  2  588 

8  631    588 

i  2218    621 

88  2424,  2762   816 

f  2994    601 

$8  2996,  2997   843 

8  2999    831 

88  3244,  3367   619 

8  3431    601 

LAWS. 

1901,  ch.  62,  1 12  815 

1905,  ch.  79,  88  72.  73.. 834,  840 
1905,  ch.  97,  8  13.... 810,  813 

1907,  ch.  49,  142   823 

1907,  ch.  57,  8  20   840 

1907,  ch.  57,  8  20.  Amend- 
ed by  Laws  1909,  ch. 

120,  1  1   834 

1907,   ch.  57, 1  21 . . .  .624,  834 

1907,  ch.  57,  8  34   622 

1907,  ch.  57,  8  37   843 

1907,  ch.  83,  |  130  815 

1907,  ch.  107,  subsecs.  225, 

226    595 

1909,  ch.  80.  8  2   588 

1909,  ch.  120.  I  1  834 

1909,  ch.  122,  8  3    816 

OKLAHOMA. 

CONSTITUTION. 

Art.  2,  f  6  177 

20  532,  558 

4a  1082 

1  177,  914 

8  9,  10,  32,  34. ..  944 

57  177,  944 

59  177 

1  190 

88  11,  12  910 

14. .<  944 

2  920 

20   202 

5.  18  914 

20   921 

Art  17,  8  2    545 

Schedule,  12  ..  909 

Schedule,  |  28   205 

STATUTES  1893. 
f  4439    909 

WILSON'S  REVISED  &  AN- 
NOTATED STATUTES 
1903. 

f 743,  834,  835   186 
2217    558 
4792    713 
5372    235 
6062    244 

COMPILED  LAWS  1909. 

|  212,  216  214 

1052,  1144,  1145   186 

2012-2017   1060 

2061    914 

2422   219,  226 

2515   222 
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3330 
3986 
4204 
5825 
6069 
6082 
6644 
6674 
6691 
6858 


.  919 
.  207 
.  545 
.  906 
.  909 
.  713 
.  992 
.1062 
.  558 
996 


6949   238,  991 

6951    233 

INDIAN   TERRITORY  AN- 
NOTATED STATUTES 
1899. 

§  692    180 

MANSFIELD'S  DIGEST. 

§  922  (Ind.  T.  Ann.  St 
1899,  |  692)   180 

LAWS. 

1907-08,  ch.  16,  art  2,  1 1  544 

1907-08,  ch.  28   920 

1907-08,  ch.  31,  art  8  1062 

1907-08,  ch.  69  177 

1907-08,  ch.  69,  art  3,  J  1  241 
1907-08,  ch.  69,  art  3,  | 

23    177 

1907-08,  ch.  69,  art  3,  8 

24   545,  914 

1909,  ch.  3,  art  26  910 

1909,  ch.  38,  art  7,  8  2. . .  921 

1910,  ch.  116  1062 

1910,  ch.  116,  8  4  1062 

OREGON. 


CONSTITUTION. 


Art  1, 
Art  2, 
Art  4, 
Art.  4, 
Art.  4,  : 
Art  5,  I 
Art  11, 
Art  15, 


22   16 

12   863 

1  (a)   28 

23,  subsec.  2....  440 

28    863 

15   863 

2   28 

2   863 


DBADY  &  LANE'S  GENER- 
AL LAWS. 

8  805.  Amended  by  Laws 
1874,  p.  97,  8  4;  Laws 
1893,  p.  26   442 

HILL'S  ANNOTATED 
LAWS  1892. 

Volume  1. 

8  397.   Amended  by  Laws 

1893,  p.  26   442 

8  815   442 

BELLINGER  &  COTTONS 
ANNOTATED  CODES  & 
STATUTES  1901. 
8  5338    9 

LORD'S  OREGON  LAWS. 


74  . 

366 

405 

531 

548 

604 

675 


2 
863 
442 
852 
28 
21 
4 


8  705,  712,  727   436 

729    863 

782    436 

804    30 

808   30,  34 

838    442 

803    440 


3307,  8328   863 

4052,  subsec  14   438 

6686    442 

7103    38 

7129    653 

7444    859 

CITY  CHARTERS. 

Baker    City.    Sp.  Laws 

1874,  p.  151   9 

Baker    City.    Sp.  Laws, 

1874,  p.  151.  Amended 

by  Sp.  Laws  1878,  p.  192; 

Sp.  Laws  1882,  p.  87. . .  9 
Baker    City.    Sp.  Laws 

1903,  n.  547   9 

Baker  City,  8  174,  subsec. 

59.    Sp.  Laws  1903,  p. 

609   9 

Portland,  8  401   28 

SPECIAL  LAWS. 

1874,  p.  151   9 

1878,  p.  102   9 

1882,  p.  87    9 

1903,  p.  547    9 

1903,  p.  609,  8  174,  subd. 

59    9 

LAWS. 

1874,  p.  97,  8  4.  Amended 
by  Laws  1893,  p.  26. . . .  442 

1893,  p.  26    442 

1901,  p.  250,  8  24   58 

1907,  pp.  77,  96,  88  26,  51  16 

1907,  p.  311   ....!   28 

1909,  p.  78    863 

1909,  pp.  79,  86,  88,  88  3, 
8,  10  863 

UTAH. 

CONSTITUTION. 

Art.  8,  8  4  1026 

Art  13,  8  10  330 

COMPILED  LAWS  1907. 

686x29   63 

8  1590,  1604, 1611   77 

2515    330 

8  2621,  2623  1030 

2684    330 

2875,  subsec.  2  1026 

8  3179    63 

8  3630   1026 

8  3745    326 

LAWS. 

1901,  ch.  109,  8  28    63 

WASHINGTON. 

CONSTITUTION. 

Art  1,  I  16   762 

Art  4,  §  16  1084 

Art.  7,  8  9  1112 

Art  11,  8  10  .  775 

BALLING  BR' S  ANNOTAT- 
ED CODES  &  STAT- 
UTES. 

88  740,  741  (Pierce's  Code, 
§8  3733,  3734)   775 

8  4854  (Pierce's  Code,  8 
310)    562 

8  7312  (Pierce's  Code,  8 
5716).  Repealed  by  Laws 
1909,  ch.  249,  8  52    634 

PIERCE'S  CODE 
8   310   (Ballinger's  Ann. 
Codes  &  St  8  4854)   562 


88  3733,  3734  (Ballinger's 
Ann.  Codes  &  St  88  740, 
741)    775 

8  5716  (Ballinger's  Ann. 
Codes  &  St  8  7312).  Re- 
pealed by  Laws  1909,  ch. 
249,  8  52  .....634 

REMINGTON  &  BALLING- 
ER'S CODE 

157,  subsec.  3  562 

228,  subsecs,  1-7  275 

303    573 

308    563 

599    267 

834    281 

1028    632 

1126-1128   1116 

3392,  3396  1110 

4956,  4957    277 

5290   1100 

5717-5719    576 

6250   1100 

6263    634 

§  6800,  6804   273 

|  7222,  7223    629 

8  7479,  7507,  7510,  7840- 

7843    576 

8  8309   1093 

|§  8737-8740    576 

I  9026    629 

8  9281    635 

LAWS. 

1854,  p.  208,  88  414-416.  .1116 

1889-90,  ch.  7  576 

1889-90,  ch.  7,  88  6,  7. . . .  775 

1895,  ch.  24    273 

1895,  ch.  24,  K  3,  9  273 

1901,  ch.  42,  8  3   574 

1903,  ch.  186,  8  1   775 

1907,  ch.  41,  8  1  576 

1907,  ch.  153,  8  23.  Amend- 
ed by   Laws  1909,  ch. 

211,  {  1  1112 

1909,  ch.  34,  8  1   245 

1909,  ch.  45   1083 

1909,  ch.  138,  I  1  635 

1909,  ch.  211,  8  1  1112 

1909.  ch.  249,  88  14,  62, 
421    634 


WYOMING. 

CONSTITUTION. 

Art.  1,  88  9,  10   322 

Art.  3,  |  27    322 

Art.  5,  88  10,  15,  23   322 

Art  21,  8  3   322 

REVISED  STATUTES  1887. 
8  146   322 

REVISED  STATUTES  1899. 
8  1291    322 

COMPILED  STATUTES 
1910. 

8  949,  950,  952,  1383    322 

2833    788 

3733    791 

3751    784 

f  3966,  4311   786 

I  5010,  5017   784 

6  5260,  6119-6122   322 

CITY  CHARTERS. 

Cheyenne.    Rev.  St  1887, 
8  146   822 

LAWS. 

1909,  ch.  7,  8  1  788 
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STAY. 

Of  execution  of  mandamus,  see  Mandamus,  § 
185. 

Of  proceedings  on  appeal  or  writ  of  error  in 
civil  actions  in  general,  see  Appeal  and  Er- 
ror, §  481. 

STEALING. 

See  Burglary;  Embezzlement;  False  Pretenses; 
Larceny. 

STENOGRAPHERS. 

Incorporating  stenographer's  report  in  bill  of 
exceptions,  see  Exceptions,  Bill  of,  §  14. 

STIFLING. 

Competition,  see  Monopolies. 

STIPULATIONS. 

Parol  evidence,  see  Evidence,  g  441. 

8  14.  Written  stipulations  between  counsel 
fairly  entered  into  should  be  enforced  but 
should  not  be  given  an  effect  beyond  their 
terms.— Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Rodgers 
(N.  M.)  805. 

STOCK. 

Live  stock,  see  Animals. 

Live  stock,  carriage  of,  see  Carriers,  88  207- 
228. 

Of  corporation  or  association,  see  Corporations, 
§§  65-169. 

STOCKHOLDERS. 

Competency  of  stockholders  to  testify  for  cor- 
porations, see  Witnesses,  S  99. 
Of ^  corporations  in  general,  see  Corporations, 

STOCK  POOLS. 

See  Corporations,  J-  116. 

STORAGE. 

See  Warehousemen. 

STREAMS. 

Riparian  rights,  see  Waters  and  Water  Cours- 
es, 88  34-87. 

STREET  RAILROADS. 

See  Railroads. 

Carriage  of  passengers,  see  Carriers,  §§  247, 
262-277. 

X.  ESTABLISHMENT.  CON8TRUC-  * 
TION,  AND  MAINTENANCE. 

Dismissal  of  appeal  in  suit  involving  franchise 
ordinance,  see  Appeal  and  Error,  §  781. 

§  28.  A  municipal  ordinance  granting  a  fran- 
chise in  city  streets  for  construction  of  a  street 
railway  construed. — Tulsa  St.  Ry.  Co.  v.  Okla- 
homa Union  Traction  Co.  (Okl.)  180. 

$  29.  An  ordinance  granting  a  franchise  to 
use  city  streets  for  a  street  railway  system  held 
to  confer  exclusive  rights,  the  violation  of  which 
may  be  restrained.— Tulsa  St.  Ry.  Co.  v.  Okla- 
homa Union  Traction  Co.  (Okl.)  180. 

§  41.  Under  Laws  1905,  c.  97,  8  13.  the 
manner  and  place  of  crossing  a  steam  railroad 
company's  tracks  in  a  street  by  an  electric 
railway  company  held  for  the  court. — Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Citizens'  Traction  A 
Power  Co.  (N.  M.)  810. 
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§  41.  Laws  1905,  e.  97,  S  13,  held  to  apply 
to  electric  railroads  as  well  as  to  steam  rail- 
roads.—Atchison,  T.  &  8.  F.-  Ry.  Co.  v.  Citi- 
zens' Traction  &  Power  Co.  (N.  M.)  810. 

8  41.  In  proceedings  by  a  railway  company 
under  Laws  1905,  c.  97,  §  13,  the  court  held 
authorized  to  issue  a  mandatory  injunction  to 
compel  the  railway  company  to  restore  the 
status  quo.— Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Citizens'  Traction  &  Power  Co.  (X.  M.)  813. 

|  57.  Scope  of  inquiry  stated  in  an  action  to 
enjoin  a  company  from  constructing  and  op- 
erating a  street  railway  system  without  a  fran- 
chise.—Tulsa  St.  Ry.  Co.  v.  Oklahoma  Union 
Traction  Co.  (Okl.)  180. 

II.  REGULATION  AND  OPERATION. 

8  98.  Acta  of  person  attempting  to  cross  a 
street  car  track  held  to  constitute  contributory 
negligence  as  a  matter  of  law.— Pratt  t.  Utah 
Light  &  Ry.  Co.  (Utah)  1032. 

8  103.  A  street  railroad  company  is  liable 
for  injury  to  a  person  crossing  its  tracks  where 
it  saw  the  dangerous  situation  of  such  person 
and  failed  to  exercise  proper  care  to  avoid  in- 
jury to  him.— Stein  v.  United  Railroads  of  San 
Francisco  (Cal.)  663. 

8  110.  A  complaint  in  an  action  against  a 
street  railroad  company  for  personal  injuries  al- 
leging negligence  in  general  terms  held  suffi- 
cient—Stein  v.  United  Railroads  of  San  Fran- 
cisco (Cal.)  663. 

5114.  Evidence  in  an  action  against  a  street 
lroad  company  for  personal  injuries  held  to 
show  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  but  sufficient,  upon  the  theory 
of  the  last  clear  chance,  to  support  the  general 
verdict  for  the  defendant. — Stein  v.  United  Rail- 
roads of  San  Francisco  (Cal.)  663. 

8  117.  Circumstances  making  it  the  duty  of 
the  court  to  instruct-  on  proximate  cause  as  a 
matter  of  law  stated.— Pratt  v.  Utah  Light  A 
Ry.  Co.  (Utah)  1032. 

8  118.  The  refusal  of  an  instruction  to  the 
jury  in  an  action  against  a  street  railroad  com- 
pany for  personal  injuries  that  if  the  accident 
occurred  without  the'  fault  of  either  party  de- 
fendant would  not  be  liable  held  not  error.— 
Stein  v.  United  Railroads  of  San  Francisco 
(Cal.)  663. 

STREETS. 

See  Highways. 

Condemnation  of  street  for  other  public  use, 

see  Eminent  Domain.  §  47. 
Dedication  of,  see  Dedication. 
Improvement  of,  see  Municipal  Corporations,  f$ 

265-283. 

In  cities,  liability  for  injuries,  see  Municipal 

Corporations,  §  733. 
In  cities,  liability  for  negligence  6f  independent 

contractor,  see  Municipal  Corporations.  8  751. 
Injuries  to  persons  on  street  by  collision  with 

street  cars,  see  Street  Railroads,  §8  98-118. 
Liability  for  consequential  injuries  from  change 

of  grade,  see  Eminent;  Domain,  8  93, 
Rights  in  and  use  of  by  street  railroads,  see 

Street  Railroads,  88  28,  29. 
Use  and  regulation  in  general,  see  Municipal 

Corporations,  §|  648-706. 

STRIKING  OUT. 

Case-made  on  appeal,  see  Criminal  Law,  8  1102. 
Evidence,  see  Trial,  |  94. 

Matter  from  record,  on  appeal  or  other  proceed- 
ing for  review,  see  Appeal  and  Error,  §  655. 

SUBCONTRACTORS. 

Right  to  mechanic's  lien,  see  Mechanics'  Liens, 

8  99. 
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SUBMISSION. 

Of  bill  to  popular  vote,  see  Statutes,  8  35%. 

SUBORNATION. 

Of  perjury,  see  Perjury,  §  13. 

SUBSCRIPTIONS. 

To  corporate  stock  in  general,  see  Corporations, 

SUBSTITUTES. 

For  public  officers,  see  Judges,  §  16. 

SUBTERRANEAN  WATERS. 

See  Waters  and  Water  Courses,  §  107. 

SUCCESSION. 

Taxes,  see  Taxation,  H  856-895. 

SUFFRAGE. 

In  general,  see  Elections. 

SUICIDE. 

As  evidence  of  testamentary  incapacity,  see 
Wills,  |  55. 

SUIT. 

See  Action;  Equity. 


SUMMONS. 

Injustices'  courts,  see  Justices  of  the  Peace,  $ 


See  Process, 
n 

8: 


SUNDAY. 


Computation  of  time,  see  Time,  8  10. 

§  7.  In  view  of  Comp.  Laws  1909,  §  2061, 
held,  that  a  telephone  exchange  can  be  requir- 
ed to  be  kept  open  on  Sundays  only  at  such 
times  as  works  of  necessity  or  charity  and  oth- 
er lawful  acts  may  reasonably  require  it— Twin 
Valley.  Telephone  Co.  v.  Mitchell  (Okl.)  914. 

8  7.  A  telephone  company  held  required  to 
operate  its  exchange  during  reasonable  hours 
of  every  day.— Twin  Valley  Telephone  Co.  v. 
Mitchell  (Okl.)  914. 

SUPERINTENDENTS. 

Liability  of  master  for  injuries  to  servant  from 
acts  or  omissions  of  persons  engaged  in  super- 
intendence, see  Master  and  Servant,  8  189. 

SUPERSEDEAS. 

On  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, Y481. 

SUPERVISORS. 

Of  highways,  see  Highways,  88  90-95. 

SUPERVISORY  CONTROL. 

Writs  of,  see  Mandamus. 

SUPPLEMENTAL  PLEADING. 

See  Pleading,  8  279. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Execution,  8  405. 


SUPPLIES. 

Lien  for  supplies  to  mines,  see  Mines  and  Min- 
erals, 88  112,  114. 

SUPREME  COURTS. 

Of  states,  see  Courts,  8  207. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Courses,  88  119-124. 
Prescriptive   rights,   see   Waters   and  Water 
Courses,  8  150. 

SURPLUSAGE. 

In  indictment  or  information,  see  Indictment 
and  Information,  8  119. 

SURPRISE. 

Ground  for  equitable  relief  from  judgment,  see 

Judgment,  8  435. 
Ground  for  new  trial,  see  Criminal  Law,  8  936. 

SURRENDER. 

Of  lease  or  leased  premises,  see  Landlord  and 
Tenant,  8  109. 

SUSPENSION. 

Of  running  of  statute  of  limitations,  see  Limi- 
tation of  Actions,  88  100-103,  127. 
Of  sentence,  see  Criminal  Law,  8  982. 

SWAMP  LANDS. 

Drainage  by  public  authorities,  see  Drains. 

SWEARING. 

False  swearing,  see  Perjury. 

SWINDLING. 

See  False  Pretenses. 

TAXATION. 

Payment  of  taxes  to  sustain  adverse  possession, 
see  Adverse  Possession,  8  86. 

Local  or  special  taxes. 

See  Municipal  Corporations,  8  958. 

For  construction  and  maintenance  of  drains,  see 
Drains,  88  66-73. 

For  construction  and  maintenance  of  highways, 
see  Highways,  8  122. 

For  municipal  improvements,  see  Municipal  Cor- 
porations, 88  449-511,  582,  583. 

I.  NATURE  AND  EXTENT  OF  POWER 
IN  GENERAL. 

8  23.  Levy  of  a  tax  for  common  school  pur- 
poses by  Act  March  10,  1909  (Laws  1909.  c.  33) 
art.  7,  j  2,  held  not  the  levy  of  a  tax  prohibit- 
ed by  Const  art.  10,  8  20.— Atchison,  T.  &  S. 
F.  Ry.  Co.  v.  State  (Okl.)  921. 

II.  CONSTITUTIONAL  REQUIRE- 
MENTS AND  RESTRICTIONS. 

8  47.  Rev.  Codes,  8  1056,  as  amended  by 
Laws  1909,  p.  172,  relating  to  taxes  in  good 
road  districts  held  not  to  involve  double  taxa- 
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tion  within  Const  art  7,  $  5— Hettinger  v. 
Good  Road  Digt  of  Washington  County  (Ida- 
ho) 721. 

III.  LIABILITY  OF  PERSONS  AND 
PROPERTY. 

(A)  Private  Persona  and  Property  ,n  Gen- 
eral. 

|  63.  An  assessment  held  not  an  assessment 
of  an  unpatented  mining  claim  as  such,  hut  an 
assessment  of  the  ground  used  for  town  site 
and  building  purposes.— Cobban  v.  Meagher 
(Mont)  290. 

§  63.  Under  Const,  art.  12,  88  1-3,  17,  and 
Rev.  Codes,  88  2498-2500,  the  surface  of  an  un- 
patented mining  claim  when  used  for  other  than 
mining  purposes  and  when  it  has  a  separate 
value  for  such  other  purposes  held  subject  to 
taxation.— Cobban  v.  Meagher  (Mont)  290. 

TV.  PLACE  OF  TAXATION. 

S  254.  Under  Const,  art.  13,  8  10,  and  Comp. 
Laws  1907,  §  2515,  where  a  band  of  sheep  had 
at  no  time  during  the  period  for  which  taxes 
were  assessed  been  within  the  territorial  limits 
of  a  city,  they  were  not  taxable  therein.— Mar- 
dock      Murdock  (Utah)  330. 

V.  LEVY  AND  ASSESSMENT. 

(O  Mode  of  Aaseaament  la  Geaeral. 

§  348.  The  proper  basis  of  value  in  assess- 
ing a  leasehold  held  to  be  its  present  value  from 
year  to  year.— Metropolitan  Bldg.  Co.  v.  King 
County  (Wash.)  1114. 

(E)  Aaaeaameat  Holla  or  Boolca. 

|  421.  An  assessment  of  real  estate  held  not 
void  because  of  the  use  of  certain  words. — Cob- 
ban v.  Meagher  (Mont.)  290. 

(G)  Review,  Correction,  or  Setting:  Aalde 
of  Aaaeaameat. 

§  456.  While  an  assessment  will  not  be  set 
aside  for  overvaluation  in  absence  of  fraud,  it 
will  be  set  aside  where  it  is  clearly  not  au- 
thorized by  law.— Metropolitan  Bldg.  Co.  v. 
King  County  (Wash.)  1114. 

VII.  PAYMENT  AND  REFUNDING  OR 
RECOVERY  OF  TAX  PAID. 

Payment  to  sustain  adverse  possession,  see  Ad- 
verse Possession,  §  86. 

§  542.  An  oral  protest  made  under  Comp. 
Laws  1907,  §  2684,  at  the  time  of  paying  the 
taxes  to  the  collecting  officer  and  by  him  en- 
tered on  the  record,  is  sufficient— Murdock  v. 
Murdock  (Utah)  330. 

8  543.  In  an  action  to  recover  personal  taxes 
paid  under  protest  defendant  held  to  have 
waived  formal  proof  as  to  protest— Murdock  v. 
Murdock  (Utah)  330. 


VHI.  COLLECTION  AND  ENFORCE- 
MENT AGAINST  PERSONS  OR 
PERSONAL  PROPERTY. 

(C)  Remedies  for  Wrongful  Enforcement. 

8  608.  Under  Rev.  Codes,  88  2741,  2742, 
2745,  an  injunction  held  not  to  lie  to  restrain 
the  collection  of  taxes  on  the  ground  of  an  ir- 
regularity in  the  assessment— Cobban  v.  Mea- 
gher (Mont.)  290. 

8  611.  A  decree  enjoining  an  assessment  for 
taxes  of  an  unpatented  mining  claim  held  not 
res  judicata  of  the  right  to  tax  the  surface  on  its 
value  for  other  purposes  than  mining.— Cobban 
v.  Meagher  (Mont)  290. 
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IX.  SALE  OF  LAND  FOR  NONPAY- 

MENT OF  TAX. 

Best  and  secondary  evidence,  see  Evidence,  | 
175. 

Purchase  by  corporate  officer,  see  Corporations, 
8  313. 

8  686.  Tax  certificate  held  not  invalid  be- 
cause of  delay  in  issuance  (Comp.  Laws  1907, 
88  2621,  2623).-Bruno  v.  Madson  (Utah)  1030. 

X.  REDEMPTION  FROM  TAX  SALE. 

8  704.  Gen.  St.  1901,  8  7671,  do»  not  re- 
quire the  redemption  notice  to  state  the  amount 
paid  for  advertising  the  property  for  sale,  nor 
by  the  purchaser  for  a  tax  certificate.— Harp  v. 
Wilson  (Kan.)  309. 

I  708.  Under  Rem.  &  BaL  Code,  8  228, 
subds.  1-7,  held,  that  an  affidavit  for  publica- 
tion omitting  averments  required  by  subdivision 
3  was  insufficient— Felsinger  v.  Qui  an  (Wash.) 
275. 

XL  TAX  TITLES. 

(A)  Title  and  Rlsjrhta  of  Pvreamaer  at  Tax 
Sale. 

8  734.  Tax  deeds  held  void  where  the  land 
was  struck  off  to  the  county  on  the  first  day  of 
the  general  tax  sales,  contrary  to  the  recitals 
in  the  deeds.— Empire  Ranch  &  Cattle  Co.  v. 
Lanning  (Colo.)  491. 

8  734.  Where  property  is  sold  at  a  tax  sale 
under  the  statute,  it  cannot  thereafter  escape 
taxation  through  failure  of  the  officer  selling  the 
same  to  perform  his  duty,  where  it  has  not  mis- 
led the  party  to  his  prejudice.— McGowan  v. 
Elder  (Idaho)  102. 

8  734.  That  the  county  auditor  in  issuing  a 
tax  deed  recites  the  amount  of  the  sale,  adding 
$1  for  auditors'  and  collectors'  fees,  does  not 
render  the  tax  deed  void,  though  he  was  not 
thorized  to  make  the  charge  for  fees:  the  sale 
being  to  the  county. — McGowan  v.  Elder  (Ida- 
ho) 102. 

8  734.  A  tax  certificate  not  dated  on  the  day 
of  sale,  as  required  by  Rev.  Codes,  8  1759,  held 
not  void  in  view  of  section  1788.— McGowan 
Elder  (Idaho)  102. 

8  734.  Under  Sess.  Laws  1901,  p.  250,  8  24 
a  misstatement  of  seven  cents  in  the  amount  of 
interest  due  on  the  tax  in  the  sheriffs  publish- 
ed notice  of  sale  made  such  sale  void.— Walton 
v.  Moore  (Or.)  58. 

8  734.  A  stricter  compliance  with  the  statu- 
tory requirement  is  necessary  in  proceedings  to 
sell  land  for  taxes  than  in  execution  sale;  a 
very  scriet  compliance  being  necessary  to  make 
a  tax  sale  valid.— Walton  v.  Moore  (Or.)  58. 

(H)  Tax  Deeds. 

Record  as  evidence,  see  Evidence,  |  175. 

8  761.  A  tax  deed  held  sufficiently  to  follow 
the  recitals  in  the  certificate  of  sale.— McGowan 
v.  Elder  (Idaho)  102. 

8  761.  A  tax  deed  held  sufficiently  to  em- 
brace the  matters  in  an  indorsement  of  the  as- 
signment of  the  tax  certificate  contained  on 
such  certificate.— McGowan  v.  Elder  (Idahoj 
102. 

8  761.  A  sufficient  compliance  by  an  officer 
issuing  a  tax  deed  with  the  statute  requiring 
recital  in  such  deed  of  the  literal  language  used 
in  the  tax  sale  certificate  held  sufficient. — Mc- 
Gowan v.  Elder  (Idaho)  102. 

8  762.  Recitals  in  a  tax  deed  held  to  be  a 
substantial  compliance  with  the  language  used 
in  the  tax  certificate  and  to  state  that  the  prop- 
erty was  not  redeemed,  in  view  of  Rev.  Codes.  $ 
1763.— McGowan  v.  Elder  (Idaho)  102. 
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§  762.  A  tax  deed  held  void  where  its  specif- 
ic recitals  showed  that  the  county's  interest 
had  been  assigned  for  less  than  the  cost  of  re- 
demption.—Carson  v.  Weldon  (Kan.)  1041. 

8  764.  Scope  of  rule  that  expression  "the 
real  property  last  hereinbefore  described,"  in 
the  granting  part  of  a  tax  deed,  includes  only 
one  tract  of  several  described  in  the  deed,  stat- 
ed.—King  y.  Gibson  (Kan.)  429. 

§  764.  To  warrant  conclusion  that  all  the 
land  sold  is  conveyed  by  grant  in  tax  deed  of 
"the  real  property  last  hereinbefore  described," 
held  not  necessary  that  three  features  named 
should  be  all  present.— King  v.  Gibson  (Kan.) 
420. 

§  764.  Expression,  "the  real  property  last 
hereinbefore  described,"  in  statutory  form  of 
tax  deed,  construed.— King  v.  Gibson  (Kan.) 
429. 

S  766.  A  tax  deed  not  acknowledged  by  the 
treasurer  signing  the  same,  as  required  by  Mills' 
Ann.  St.  If  3001,  3902,  is  a  nullity.— Empire 
Banch  &  Cattle  Co.  v.  Bender  (Colo.)  494. 

(C)  Actions  to  Confirm  or  Try  Title. 

8  800.  The  legal  owner  may  sue  to  quiet  title 
as  against  an  invalid  tax  deed,  without  tender- 
ing taxes  subsequently  paid  by  defendant  with 
interest,  etc.— Empire  Banch  &  Cattle  Co.  v. 
Lanning  (Colo.)  491. 

8  800.  In  a  suit  to  quiet  title  against  a  tax 
deed,  defendant,  having  pleaded  a  superior  title, 
waived  the  necessity  for  a  tender  of  subsequent 
tax  payments,  etc.— Empire  Banch  &  Cattle  Co. 
v.  Lanning  (Colo.)  491. 

8  800.  A  legal  owner  of  land  held  entitled  to 
sue  to  quiet  title  as  against  an  invalid  tax  deed 
without  tendering  future  taxes,  interest,  and 
penalties  paid  by  defendant— Empire  Banch  & 
Cattle  Co.  v.  Bender  (Colo.)  494. 

8  809.  Plaintiff  in  a  suit  to  quiet  title  against 
certain  tax  deeds  held  entitled  to  show  contrary 
to  the  recitals  in  the  deed  that  the  sales  were 
made  on  the  first  day  of  the  general  tax  sales 
for  the  years  in  question.— Empire  Banch  & 
Cattle  Co.  v.  Lanning  (Colo.)  491. 

8  814.  On  vacation  of  tax  deeds,  the  owner 
is  only  required  to  pay  taxes  legally  assessed 
with  interest  and  penalties  paid  by  the  holder 
of  the  tax  title.— Empire  Banch  &  Cattle  Co.  v. 
Lanning  (Colo.)  491. 

8  818.  Under  the  circumstances,  held,  that 
neither  party  would  be  allowed  costs  upon  af- 
firming a  judgment  in  part  for  plaintiff  in  a 
suit  to  quiet  title.— Walton  v.  Moore  (Or.)  58. 

im.  LEGACY,  INHERITANCE,  AND 
TRANSFER  TAXES. 

8  856.  The  inheritance  tax  prescribed  by  St. 
1905,  c.  314,  held  imposed  on  the  right  of  suc- 
cession, and  not  on  the  property  passing  there- 
by.—In  re  Hite's  Estate  (Cal.)  1072. 

8  889.  An  inheritance  tax,  while  not  a  debt 
of  the  testator,  is  properly  chargeable  to  the 
beneficiaries.— In  re  Lotzgesell's  Estate  (Wash.) 
1105. 

8  895.  The  amount  of  an  inheritance  tax 
prescribed  by  St.  1905,  c.  314,  held  to  be  deter- 
mined according  to  value  of  "net  succession." 
—In  re  Hite's  Estate  (Cal.)  1072. 

8  895.  The  value  of  property  lost  through 
misappropriation  by  an  executor  held  properly 
included  in  computing  an  inheritance  tax  un- 
der Siats.  1905,  c.  314.— In  re  Hite's  Estate 
(Cal.)  1072. 

8  895.  An  inheritance  tax  under  St  1905, 
c.  314,  held  assessable  on  the  value  of  the  prop- 
erty when  decedent  did.— In  re  Hite's  Estate 
(Cal.)  1072. 


TAXPAYERS'  ACTION. 

Prohibition  to  restrain  summoning  and  impan- 
eling of  grand  jury,  see  Prohibition,  8  15. 

TEACHERS. 

See  Schools  and  School  Districts,  88  130-141. 

TECHNICAL  ERRORS. 

See  Appeal  and  Error,  8  1170. 

TELEGRAPHS  AND  TELEPHONES. 

Operation  of  telephone  exchange  on  Sunday,  see 
Sunday,  8  7. 

XX  REGULATION  AND  OPERATION. 

Operation  of  telephone  exchange  on  Sunday,  see 
Sunday,  8  7. 

8  31.  In  a  proceeding  to  compel  certain  serv- 
ice by  a  telephone  company,  evidence  as  to  the 
pecuniary  result  to  the  company  of  such  addi- 
tional service  held  admissible.— Twin  Valley 
Telephone  Co.  v.  Mitchell  (Okl.)  914. 

§  31.  An  order  of  the  Corporation  Commis- 
sion requiring  certain  service  of  a  telephone 
exchange  by  virtue  of  Const  art  9,  8  18,  held 
unreasonable  and  unjust. — Twin  Valley  Tele- 
phone Co.  v.  Mitchell  (Okl.)  914. 

8  31.  Rural  or  farmers'  lines  of  telephone 
operated  in  the  mutual  plan,  without  charges 
or  tolls  thereof,  held  not  subject  to  regulation 
of  the  Corporation  Commission  under  Con6t. 
art.  9,  8  5.— Twin  Valley  Telephone  Co.  v. 
Mitchell  (Okl.)  914. 

TEMPORARY  INJUNCTION. 

See  Injunction,  8  16L 

TENANCY. 

For  years,  see  Landlord  and  Tenant,  8  109. 

TENANCY  IN  COMMON. 

HI.  RIGHTS  AND  LIABILITIES  OF 
CO-TENANTS  AS  TO  THIRD 
PERSONS. 

8  47.  Both  tenants  in  common  held  vested 
equally- with  right  to  redeem  from  mortgage 
foreclosure;  redemption  by  one  inuring  to  the 
benefit  of  the  other  subject  to  reimbursement 
by^the  latter.— McSorley  v.  Lindsay  (Wash.) 

8  47.  Tenant  in  common  held  to  have  no 
cause  of  action  against  cotenant  and  sheriff 
to  compel  issuance  to  her  of  certificate  of  re- 
demption from  mortgage  foreclosure;  the  co- 
tenant  having  redeemed  subsequent  to  acts  of 

Elaintiff,  pursuant  to  notice  given  as  required 
y  Bern.  &  Bal.  Code,  8  599.— McSorley  v.  Lind- 
say (Wash.)  267. 

TENDER. 

Condition  precedent  to  condemnation  proceed- 
ings, see  Eminent  Domain,  6  75. 

Of  assessment  as  condition  precedent  to  action 
for  conversion  of  corporate  stock,  see  Corpo- 
rations, 8  169. 

Of  consideration  as  condition  precedent  to  spe- 
cific enforcement  of  contract,  see  Specific 
Performance,  8  97. 

Of  taxes  or  purchase  money  as  condition  pre- 
cedent to  attack  on  tax  title,  see  Taxation,  § 
800. 
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|  12.  Failure  to  tender  a  slight  sum  due  as 
interest  on  accrued  interest  held  not  to  make  a 
tender  ineffectual.— Matzger  v.  Page  (Wash.) 
254. 

TENURE. 

Of  office,  see  Officers,  |  50 ;  States,  §  28. 

TERM. 

Of  court,  see  Courts,  §8  65,  66. 

Of  imprisonment,  see  Criminal  Law,  §  1216. 

Of  lease,  see  Landlord  and  Tenant,  i  100. 

TERMINATION. 

Of  contract  in  general,  see  Contracts,  §  215. 

Of  relation  of  attorney  and  client,  see  Attor- 
ney and  Client,  8  76. 

Of  relation  of  carrier  and  passenger,  see  Carri- 
ers, §  247. 

Of  tenancy,  see  Landlord  and  Tenant,  §  109. 

TERRITORIES. 

Admission  into  Union  as  states,  see  States,  §  9. 

TESTAMENT. 

See  Wills. 

TESTAMENTARY  CAPACITY. 

See  Wills,  88  38-55. 

TESTIMONY. 

See  Depositions;  Evidence;  Witnesses. 

THEATERS  AND  SHOWS. 

|6.  In  an  action  for  death  by  negligence  at 
a  balloon  ascension,  evidence  held  not  to  show 
liability  on  the  part  of  defendants.— Burns  v. 
Herman  (Colo.)  310. 

THEFT. 

See  Burglary;  Embezzlement;  Larceny. 

THREATS. 

Evidence  of,  in  prosecutions  for  homicide,  see 
Homicide,  8  190. 

TIDE  LANDS. 

See  Public  Lands,  8  185. 

TIME. 

Agreements  not  to  be  performed  within  one 
year,  see  Frauds,  Statute  of,  66  47-49. 

Allegations  in  indictment  as  to  time  of  bur- 
glary, see  Burglary,  8  24. 

Computation  of  period  of  limitation,  see  Limi- 
tation of  Actions,  §§  46-127. 

Of  accrual  of  right  of  action  within  statute  of 
limitations,  see  Limitation  of  Actions,  8  46. 

Of  maturity  of  bill  or  note,  see  Bills  and  Notes, 
§  129. 

Of  taking  effect  of  deed,  see  Deeds,  8  108. 
Of  taking  effect  of  statute,  see  Statutes,  6  251. 
Variance  between  pleading  and  proof  as  to 
time,  see  Pleading,  8  391. 

For  particular  acts  in  or  incidental  to  judicial 
proceed ings. 

Amendment  of  pleading,  see  Pleading,  §§  245, 
258. 

Appeal  or  other  proceeding  for  review,  see  Ap- 
peal and  Error,  88  345-356. 
Filing  or  service  of  pleadings,  see  Pleading,  & 

S5. 

Filing  pleading,  see  Pleading,  8  333. 


Motion  or  application  to  open  or  vacate  judg- 
ment, see  Judgment,  8  386. 

Plea  in  criminal  prosecution,  see  Criminal  Law, 
8  265. 

Settlement  of  case  or  statement  of  facta  for 
review,  see  Criminal  Law,  8  1099. 

For  particular  acta  not  judicial. 
Filing  lien  for  supplies  to  mines,  see  Mines  and 

Minerals,  §  114.. 
Redemption  from  mortgage,  see  Mortgages,  8 

599. 

8  9.  Notice  of  application  to  appoint  a  guard- 
ian for  an  insane  person  held  served  at  least 
10  days  before  the  hearing  as  required  by  stat- 
ute.—Donaldson  v.  Winningham  (Wash.)  285. 

8  10.  An  order  giving  "up  to  and  including 
the  second  day"  of  a  certain  month  to  file  tran- 
script held,  notwithstanding  L.  O-  L.  I  531, 
not  to  allow  filing  on  the  next  day,  though  such 
final  day  was  Sunday.— Zelig  v.  Blue  Point 
Oyster  Co.  (Or.)  852. 

TITLE. 

See  Property. 

Color  of  title,  see  Adverse  Possession,  8  100. 
Of  bona  fide  purchasers  of  land,  see  Vendor  and 

Purchaser,  5  239. 
Removal  of  cloud,  see  Quieting  Title. 
Tax  titles,  see  Taxation,  88  734-818. 

Particular  matter*  affecting  title. 
See  Adverse  Possession;   Dedication;  Deeds; 
Mortgages. 

Sale  of  personal  property  in  general,  see  Sales. 
Sale  of  real  property  in  general,  see  Vendor 
and  Purchaser. 

Particular  species  of  property  or  rights. 
See  Bills  and  Notes,  88  443,  467. 
Public  office,  see  Officers,  8  82. 
Real  property  in  general,  bona  fide  purchasers, 
see  Vendor  and  Purchaser,  8  239. 

rifle  necessary  to  maintain  particular  action*. 

See  Quieting  Title,  8  10. 

On  bill  or  note,  see  Bills  and  Notes,  8  443. 

Title  of  particular  acta  or  proceedingt. 
See  Statutes,  68  107-114. 

TOOLS. 

Liability  of  master  for  injuries  to  servant  fronc 
defects  in  or  failure  to  furnish  tools,  see  Mas- 
ter and  Servant,  88  101,  102-129. 

TORTS. 

Action  for  distinguished  from  action  on  con- 
tract, see  Action,  88  27,  28. 

As  subject  of  counterclaim,  see  Set-Off  and 
Counterclaim,  8  34. 

Liabilities  of  particular  classes  of  persons. 

See  Carriers,  88  140,  147-163,  321;  Corpora- 
tions, I  492;  Municipal  Corporations,  61  «23- 
751;  Railroads,  8  398;  Street  Railroads,  88 
98-118;   Warehousemen,  8  24. 

Agents,  see  Principal  and  Agent,  8  161. 

Employers,  for  injuries  to  employes,  see  Master 
and  Servant,  68  88-297. 

Employers,  for  injuries  to  third  persons,  see 
Master  and  Servant,  88  318-320. 

Proprietors  or  managers  of  theaters  or  other 
places  of  public  amusement,  see  Theaters  and 
Shows,  6  6. 

Shipowners,  see  Shipping,  6  141. 

Liabilities  respecting  particular  specie*  of  prop- 
erty or  instrumentalities. 
See  Railroads,  8  398 ;  Street  Railroads,  88  98- 
118. 
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Tools,  machinery,  appliances,  and  places  for 
work,  see  Master  and  Servant,  §§  101,  102- 
129. 

Waterworks  and  appliances,  see  Waters  and 
Water  Courses,  §  206. 

Particular  torts. 
See   Fraud;    Libel  and   Slander;  Malicious 

Prosecution ;  Nuisance ;  Trespass. 
Causing  death,  see  Death,  §§  0-95. 
Diversion  of  waters  in  natural  water  courses, 

see  Waters  and  Water  Courses,  8  87. 
Injuries  by  tervants,  see  Master  and  Servant,  if 

318-320. 

Injuries  from  neglisrence,  see  Negligence. 
Injuries  from   negligent  or  wrongful   use  of 
<  street,  see  Municipal  Corporations,  §§  705, 
706. 

Injuries  from  operation  of  railroads,  see  Rail- 
roads, §  398. 

Injuries  from  operation  of  street  railroads,  see 
Street  Railroads,  86  98-118. 

Injuries  incident  to  supply  or  use  of  water,  see 
Waters  and  Water  Courses,  8  206. 

Injuries  to  passengers,  see  Carriers,  §  321. 

In^uries^to  servants,  see  Master  and  Servant,  §8 

Loss  of  or  injuries  to  goods  stored,  see  Ware- 
housemen, §  24. 

Loss  of  or  injurv  to  goods  by  carrier,  see  Car- 
riers. S§  147-163 ;  Shipping.  §  141. 

Loss  of  or  injury  to  goods  in  carrier's  ware- 
house, see  Carriers,  §  140. 

Wrongful  conversion,  see  Trover  and  Conver- 
sion. 

Remedies  for  torts. 
See  Damages ;  Trover  and  Conversion,  §  44. 
Waiver  of  tort  and  action  on  contract,  see  Ac- 
tion, 8  28. 

8  15.  There  is  no  liability  for  damages  caus- 
ed by  the  forces  of  nature,  but  he  who  wrong- 
fully augments  and  accelerates  those  forces  is 
liable  for  the  damages  caused  by  his  wrongful 
act.— Mnshburn  v.  St.  Joe  Improvement  Co. 
(Idaho)  92. 

TOWNS. 

See  Counties;  Municipal  Corporations;  Schools 

and  School  Districts,  §8  19-141. 
Highways,  see  Highways. 

II.  GOVERNMENT  AND  OFFICERS. 

Constables,  see  Sheriffs  and  Constables. 

TV.  FISCAL  MANAGEMENT.  PUBLIC 
DEBT,  SECURITIES.  AND 
TAXATION. 

Taxes  for  highway  purposes,  see  Highways,  8 
122. 

TRADE. 

Combinations  in  restraint  of  trade,  see  Monopo- 
lies, 88  12-20. 

Contracts  relating  to  trade  in  general,  see  Con- 
tracts, 8  202. 

TRAINS. 

See  Carriers;  Railroads. 

TRANSCRIPTS. 

As  evidence,  see  Criminal  Law,  8  430. 
Of  record  for  purpose  of  review,  see  Appeal  and 
Error,  8  600. 

TRANSFER  OF  CAUSES. 

Criminal  causes,  see  Criminal  Law,  8  101. 

TRANSFERS. 

See  Deeds;  Sales;  Vendor  and  Purchaser. 
Of  bills  and  notes,  see  Bills  and  Notes,  §8  284- 
332. 


Of  good  will,  see  Good  Will. 

Of  personal  property  as  security,  see  Chattel 

.  Mortgages. 
Of  real  property  as  security,  see  Mortgages. 
Of  rights  in  public  lands,  see  Public  Lands,  8 

135. 

Of  shares  of  corporate  stock,  see  Corporations. 


8  116. 
Of 


water  rights,  see  Waters  and  Water  Cours- 
es, 8§  154-156. 


TRANSFER  TAX. 

See  Taxation,  88  856-895. 

TRANSMISSION. 

Of  record  on  appeal  or  other  proceeding  for  re- 
view, see  Appeal  and  Error,  86  627-633. 

Of  telegraph  or  telephone  messages,  see  Tele- 
graphs and  Telephones,  8  31. 

TRANSPORTATION. 

Of  animals,  see  Carriers.  88  207-228. 
Of  goods,  see  Carriers,  68  26,  140-180;  Ship- 
ping, 8  141. 

Of  goods,  regulation  of  commerce,  see  Commerce, 
|  38. 

Of  passengers,  see  Carriers,  66  247-32L 

TRAVELERS. 

Of  streets  in  general,  see  Municipal  Corpora- 
tions, 68  705,  706. 

TRAVERSE. 

Impleading  in  general,  see  Pleading,  66  121- 

TRESPASS.  . 

To  the  person,  see  Assault  and  Battery. 

L  ACTS  CONSTITUTING  TRESPASS 
AND  LIABILITY  THEREFOR. 

6  11.  Interference  by  third  person  with  irri- 
gation ditches  maintained  in  a  highway  by  an 
adjoining  owner  held  to  constitute  a  trespass.— 
Holm  v.  Montgomery  (Wash.)  1115. 

HL  CRIMINAL  RESPONSIBILITY. 

8  79.  Evidence  held  insufficient  to  show  a 
violation  of  Comp.  Laws  1909.  8  2515,  by  un- 
lawfully intruding  on  the  land  of  another  and 
erecting  building  thereon.— Ghione  v.  State 
(Okl.  Cr.  App.)  222. 

TRIAL 

Trial  de  novo  on  appeal,  see  Justices  of  the 

Peace,  86  171-174. 
Witnesses,  see  Witnesses. 

Proceedings  incident  to  trials. 
See  New  Trial ;  Reference. 
Assessment  of  damages,  see  Damages,  88  208- 
221. 

Competency  of  and  challenge  to  jurors,  see  Ju- 
ry, 66  86-117. 

Entry  of  judgment  after  trial  of  issues,  see 
Judgment,  88  198-238. 

Examination  of  witnesses,  see  Witnesses,  §, 
240-275. 

Right  to  trial  by  iury,  see  Jury,  66  13-19. 
Summoning,  attendance,  discharge,  and  compen- 
sation of  jury,  see  Jury,  88  70-79. 

Trial  of  actions  by  or  against  particular  classes 
of  persons. 

See  Brokers.  6  88 ;  Carriers,  6  321 :  Master  and 
Servant,  86  284-297;    Street  Railroads,  J, 
117,  118. 
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Trial  of  particular  civil  actions  or  proceedings. 
See  Malicious  Prosecution,  §  64;  Mandamus,  § 
172. 

For  breach  of  covenant  of  quiet  enjoyment  in 
lease,  see  Landlord  and  Tenaut,  §  130. 

For  compensation  of  broker,  see  Brokers,  §  88. 

For  injuries  from  negligence,  see  Negligence,  -  88 
136-142. 

For  injuries  from  negligent  or  wrongful  use  of 
street,  see  Municipal  Corporations,  §  706. 

For  injuries  to  passengers,  see  Carriers.  §  321. 

For  rent,  see  Landlord  and  Tenant,  §  285. 

On  bills  or  notes,  see  Bills  and  Notes.  §  537. 

Probate  proceedings  and  actions  relating  to 
wills  or  probate,  see  Wills,  §  326. 

To  cancel  written  instrument,  Bee  Cancellation 
of  Instruments,  §  52. 

Trial  of  criminal  prosecutions. 
See  Assault  and  Battery,  8  96:  Criminal  Law, 
§§  628-878;  Embezzlement,  §  48;  Homicide, 
6  276. 

I.  NOTICE  OF  TRIAL  AND  PRELIMI- 
NARY PROCEEDINGS. 

In  criminal  prosecutions,  see  Criminal  Law,  §§ 
628,  629. 

III.  COURSE  AND  CONDUCT  OF 
TRIAL  IN  GENERAL. 

Adjournment  pending  trial  in  justice  court,  see 
Justices  of  the  Peace,  §  107. 

Review  of  proceedings  as  dependent  on  preju- 
dicial nature  of  error,  see  Appeal  and  Error, 
8  1046. 

8  29.  The  trial  court  should  avoid  remarks 
tending  to  give  the  jury  the  impression  that 
counsel  is  asking  foolish  Questions  and  trifling 
with  the  court.— Nave  v.  McGrane  (Idaho)  82. 

TV.  RECEPTION  OF  EVIDENCE. 

Examination  of  witnesses,  see  Witnesses,  §§ 
240-275. 

In  criminal  prosecutions,  see  Criminal  Law,  § 
078-687. 

Review  of  rulings  as  dependent  on  presentation 
of  question  in  lower  court,  see  Appeal  and  Er- 
ror; §  206. 

Review  of  rulings  involving  discretion  of  lower 
court,  see  Appeal  and  Error,  8  970. 

(A)  Introduction,  Offer,  and  Admission  of 

Evidence  In  General. 

Review  of  determination  of  questions  prelimi- 
nary to  the  admission  of  evidence,  see  Appeal 
and  Error,  8  992. 

8  46.  The  exclusion  of  questions  upon  objec- 
tion will  not  be  deemed  erroneous  where  no 
testimony  was  given,  no  offer  of  proof  made,  and 
the  question  did  not  indicate  the  nature  of  the 
testimony.— Harper  v.  Harper  (Kan.)  300. 

(B)  Order  of  Proof,  Rebuttal,  and  Reopen- 

ing Case. 

Arbitration  proceedings,  see  Arbitration  and 

Award,  6  31. 
In  criminal  prosecutions,  see  Criminal  Law,  8 

687. 

Proof  of  facts  preliminary  to  introduction  of 
secondary  evidence,  see  Evidence,  88  183-185. 

8  G8.  It  was  not  an  abuse  of  discretion  to 
refuse  to  reopen  defendant's  case  during  the 
argument— Hecht  v.  Acme  Coal   Co.  (Wyo.) 

78a 

(C)  Objections,  Motion*  to  Strike  Oat,  and 

Exception*. 

In  criminal  prosecutions,  see  Criminal  Law,  88 
692-698. 

Necessity  of  objection  for  purpose  of  review, 
see  Appeal  and  Error,  8  206. 
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Objections  to  evidence  on  ground  of  insufficien- 
cy of  pleading,  see  Pleading,  8  428. 

Proceedings  before  arbitrators,  see  Arbitration 
and  Award,  8  46. 

8  82.  An  objection  to  the  admission  of  evi- 
dence which  did  not  call  the  court's  attention  to 
the  exact  ground  of  objection  thereto  was  in- 
sufficient.— Wallace  v.  Armstrong  (Or.)  50. 

6  83.  An  objection  to  a  question  on  the 
ground  that  the  objector  thought  it  ought  to  be 
a  different  one  held  not  sufficiently  specific  to 
be  available.— Morgan  v.  Myers  (Cat)  153. 

8  84.  An  objection  that  evidence  offered  was 
not  the  best  evidence  was  insufficient  to  pre- 
sent the  question  whether  it  was  within  the  is- 
sues.—Empire  Ranch  &  Cattle  Co.  v.  Lanning 
(Colo.)  491.  . 

8  94.  Defendant  held  not  entitled  to  com- 
plain on  appeal  of  a  ruling  denying  a  motion 
to  strike  testimony  from  the  record  relating 
to  a  certain  subject;  the  motion  not  being  suf- 
ficiently specific  to  include  such  evidence.— 
Copenhaver  v.  Northern  Pac.  Ry.  Co.  (Mont.) 
467;  Buls  v.  Same  (Mont)  472. 

VL  TAKING  CASE  OR  QUESTION 
FROM  JURY. 

In  criminal  prosecutions,  see  Criminal  Law,  88 

761,  762. 

Presumptions  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  8  927. 
Review  of  rulings  involving  questions  of  fact, 

see  Appeal  and  Error,  8  997. 

(A)  Questions  of  Law  or  of  Fact  lu  Gen- 
eral. 

At  to  particular  facte,  issues,  or  subjects. 

Assumption  of  risk  by  servant  injured,  see  Mas- 
ter and  Servant,  8  288. 

Contributory  negligence  of  servant  injured,  see 
Master  and  Servant,  8  289. 

Damages,  see  Damages,  8  208. 

Negligence  of  master  causing  injury  to  serv- 
ant, see  Master  and  Servant,  8  286. 

Payment  of  note,  see  Payment,  8  76. 

In  particular  civil  actione  or  proceedings. 
Assessment  of  damages,  Bee  Damages,  8  208. 
For  breach  of  contract,  see  Contracts,  8  352. 
For  compensation  of  broker,  see  Brokers,  8  88. 
For  injuries  from  negligence,  see  Negligence, 
8  136. 

For  injuries  from  negligent  or  wrongful  use  of 
street  see  Municipal  Corporations,  f  706. 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  8  117. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant 86  284—297. 

On  bills  or  notes,  see  Bills  and  Notes,  8  537. 

8  139.  Where  there  is  any  evidence  to  es- 
tablish the  allegations  of  the  petition,  it  is  er- 
ror to  sustain  a  demurrer  to  the  evidence.— 
Missouri,  K.  &  T.  Ry.  Co.  v.  Walker  (Okl.) 
907. 

6  143.  Where  evidence  is  conflicting,  it  to 
error  to  sustain  n  demurrer  to  the  evidence. — 
Wingfield  v.  McClintock  (Kan.)  394. 

(C)  Dismissal  or  Nonsuit. 

Presumptions  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  8  927. 

8  159.  When  a  nonsuit  is  proper  stated. — In 
re  Chevallier's  Estate  (Cal.)  130. 

(D)  Direction  of  Verdict. 

Review  of  rulings  involving  questions  of  fact, 
see  Appeal  and  Error,  8  997. 

VII.  INSTRUCTIONS  TO  JURY. 

In  criminal  prosecutions,  see  Criminal  Law,  88 

782-823,  829-833,  841. 
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Presumptions  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  §  028. 

Review  as  dependent  on  prejudicial  nature  of 
error,  see  Appeal  and  Error.  88  1064-1068. 

Review  as  dependent  on  specification  in  assign- 
ment of  errors,  see  Appeal  and  Error,  |  730. 

At  to  particular  issues  or  subject: 
Bar  of  statute  of  frauds,  see  Frauds,  Statute 

of,  §  160. 
Damages,  see  Damages,  8§  216-221. 

In  particular  civil  actions  or  proceedings. 
Assessment  of  damages,  see  Damages,  86  216- 

For  compensation  of  broker,  see  Brokers,  f  88. 

For  injuries  from  negligent  or  wrongful  use  of 
street,  see  Municipal  Corporations,  §  706. 

For  injuries  to  passengers,  see  Carriers,  §  321. 

For  injuries  to  persons  on  or  near  street  rail- 
road tracks,  see  Street  Railroads,  8  118. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, II  291-293. 

(A)  Province  of  Court  and  Jury  In  Gen- 
eral. 

In  criminal  prosecutions,  see  Criminal  Law,  88 
761,  762. 

(C)  Form,  Requisites,  and  Sufllciencr. 

8  236.  In  an  action  against  a  street  railroad 
company  for  personal  injuries,  instruction  on 
credibility  of  a  witness  held  proper.— Stein  v. 
United  Railroads  of  San  Francisco  (Cal.)  663. 

(D)  Applicability  to  Pleadings  and  Evi- 
dence. 

Review  as  dependent  on  prejudicial  nature  of 
error,  see  Appeal  and  Error,  8  1066. 

(E)  Bequest  ■  or  Prayers. 

In  criminal  prosecutions,  see  Criminal  Law,  86 
829-833. 

Review  as  dependent  on  prejudicial  nature  of 
error,  see  Appeal  and  Error,  6  1067. 

8  267.  Instructions  need  not  be  given  in  the 
exact  language  in  which  they  are  requested, 
though  they  be  proper,  it  being  sufficient  if 
they  are  given  in  substance.— Edwards  v.  Seat- 
tle, R.  &  S.  Ry.  Co.  (Wash.)  563. 

(F)  Objections  and  Exception*. 

In  criminal  prosecutions,  see  Criminal  Law,  8 
841. 

8  278.  Rule  concerning  objections  to  instruc- 
tions stated.— Reimers  v.  Pierson  (Or.)  436. 

(O)  Construction  and  Operation. 

In  criminal  prosecutions,  see  Criminal  Law,  88 
822,  823. 

6  295.  A  judgment  will  not  be  reversed  for 
a  doubtful  instruction,  where  there  are  other 
Instructions  laying  down  the  proper  rule  of 
law  in  the  case.— Meyer  v.  City  of  Rosedale 
(Kan.)  1043. 

8  296.  It  is  not  an  objection  to  charges  upon 
contributory  negligence  that  they  ignore  the 
doctrine  of  last  clear  chance,  where  an  instruc- 
tion covering  that  subject  is  given  in  another 
part  of  the  charge.— Stein  v.  United  Railroads 
of  San  Francisco  (Cal.)  663. 

8  296.  The  error  in  an  instruction  in  an  ac- 
tion for  Injury  to  an  employe  held  obviated  by 
another  instruction.— Jacobsen  v.  Rothschild 
(Wash.)  261. 

8  296.  It  is  immaterial  that  the  instructions 
did  not  embody  the  limitations  upon  the  gener- 
al doctrine  charged  therein,  where  that  was 
done  by  other  instructions.— Edwards  v.  Seat- 
tle, R.  &  S.  Ry.  Co.  (Wash.)  563. 

8  296.  Instructions,  in  an  action  against  a 
carrier  for  injuries  to  a  passenger,  held  not  ob- 


jectionable as  failing  to  draw  the  distinction  be- 
tween unintentional  wrong  and  wanton  or  will- 
ful wrong.— Caldwell  v.  Northern  Pac.  Ry.  Co. 
(Wash.)  1099. 

VIIL  CUSTODY,  CONDUCT,  AND  DE- 
LIBERATIONS OF  JURY. 

Disqualification  or  misconduct  of  or  affecting 
jury,  ground  for  new  trial.  Bee  New  Trial,  § 
49. 

In  criminal  prosecutions,  see  Criminal  Law,  88 
854-865. 

IX.  VERDICT. 

In  action  for  injuries  to  servants,  see  Master 

and  Servant,  8  297. 
In  criminal  prosecutions,  see  Criminal  Law,  8 

878. 

Judgment  on  verdict  or  findings,  s-ie  Judgment, 

Review  of  objections  to  verdict  or  findings,  see 

Appeal  and  Error,  8  1070. 
Review  of  sufficiency  of  evidence,  see  Appeal 

and  Error,  68  1001-1006. 
Setting  aside  verdict,  see  New  Trial. 
Verdict  contrary  to  law  or  evidence  ground  for 

new  trial,  see  New  Trial,  88  71-75. 

(A)  General  Verdict. 

Construction  as  affecting  right  to  new  trial,  see 
New  Trial,  8  75. 

6  328.  A  verdict  for  the  president  of  a  cor- 
poration joined  in  a  suit  for  malicious  prosecu- 
tion did  not  entitle  the  corporation  to  recover, 
if  the  prosecution  was  sanctioned  by  the  trus- 
tees.—Aldrich  v.  Island  Empire  Telephone  & 
Telegraph  Ca  (Wash.)  264. 

(B)  Special  Interrogatories  and  Findings. 

8  349.  Under  Code  Civ.  Proc.  6  025,  held, 
that  it  was  proper  for  the  court  to  submit  spe- 
cial issues.— Wiencke  v.  Bibby  (Cal.  App.)  876. 

6  352.  It  was  proper  for  the  jury  not  to  an- 
swer alternative  questions. — Wiencke  v.  Bibby 
(Cal.  App.)  876. 

6  365.  Answers  to  special  questions  submit- 
ted to  the  jury  must  be  construed  together  so 
ns  to  harmonize  with  the  general  verdict,  if  pos- 
sible.—Morgan  v.  Nesbitt  (Cal.  App.)  125. 

X.  TRIAL  BT  COURT. 

Presumptions  on  appeal  or  writ  of  error,  see 
Appeal  and  Error,  8  931. 

Review  of  proceedings  and  findings  as  depend- 
ent on  mode  of  trial,  see  Appeal  and  Error,  6 
847. 

Review  of  proceedings  and  findings  as  depend- 
ent on  prejudicial  nature  of  error,  see  Appeal 
and  Error,  8  1071. 

(^t)  Hearlna*  and  Determination  of  Cause. 

8  370.  Whether  equitable  issues  should  be 
tried  by  a  jury  is  within  the  trial  Court's  dis- 
cretion.—Davis  v.  Judson  (Cal.)  147. 

8  374.  The  parties  held  precluded  from  in- 
sisting after  verdict  that  the  issues  arising  un- 
der the  cross-complaint  and  answers  thereto 
which  were  submitted  to  the  jury  generally  as 
an  ordinary  legal  action  be  treated  as  special 
issues  submitted  in  an  equitable  action. — Naylor 
v.  Jensen  (Utah)  73. 

8  377.  The  court  trying  alone  an  Issue  of 
fraud,  held  required  to  receive  evidence  showing 
any  circumstances  from  which  an  inference  of 
fraud  is  natural. — Colilns  v.  Hoffman  (Wash.) 

625. 

(B)  Findings  of  Pact  and  Conclusions 
of  Law. 

J  388.  It  is  unnecessary  to  make  findings  on 
affirmative  matter  set  up  in  an  answer,  which 
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presents  no  material  Issue.— Montpelier  Milling 
Co.  t.  City  of  Montpelier  (Idaho)  741. 

|  392.  Request  of  counsel  held  to  entitle 
plaintiff  to  specific  findings  of  fact,  under  Comp. 
Laws  1897.  I  2999.- Luna  v.  Cerrillos  Coal  R, 
Co.  (N.  M.)  831. 

8  394.  Certain  findings  of  fact  and  conclu- 
sions of  law  held  a  sufficient  compliance  with  a 
request  therefor.— Harper  v.  Harper  (Kan.)  300. 

|  396.  Evidence  to  be  considered  in  making 
up  findings  of  fact,  may  be  that  furnished  ei- 
ther, by  the  testimony  of  witnesses  or  the  ad- 
missions of  parties  in  their  pleading.— Bennett 
v.  Potter  (Cal.  App.)  885. 

I  397.  The  court  was  not  bound  to  make 
findings  upon  the  matter  alleged  in  the  answer 
where  it  raised  no  issue.— Reeder  ▼.  Wells,  Far- 
go &  Co.  (Cal.  App.)  342. 

|  397.  The  court  was  not  bound  to  make  a 
finding  upon  an  issue  in  support  of  which  no 
evidence  was  offered.— Reeder  v.  Wells  Fargo 
&  Co.  (Cal.  App.)  342. 

|  404.  In  a  cause  tried  to  the  court,  a  gen- 
eral finding  for  plaintiff  is  equivalent  to  a  find- 
ing in  bis  favor  as  to  each  fact  in  issue.— First 
Nat  Bank  v.  Arnold  (Okl.)  719. 

XI.  WAIVER  AMD  CORRECTION  OF 
IRREGULARITIES  AND  ERRORS. 

Error  in  instructions  cured  by  verdict  or  judg- 
ment, see  Appeal  and  Error,  §  1008. 

Error  waived  in  appellate  court,  see  Appeal 
and  Error,  f  1078. 

Review  in  appellate  court  as  dependent  on 
prejudicial  nature  of  error,  see  Appeal  and 
Error,  §§  1030-1073. 

Review  in  appellate  court  as  dependent  on  pres- 
entation of  questions  in  lower  court,  see  Ap- 
peal and  Error,  §§  171-304. 

f  412.  One  sued  for  malicious  prosecution 
does  not  waive  error  in  admission  of  evidence 
on  issue  of  probable  cause  by  presenting  evi- 
dence tending  to  show  nonliability  notwith- 
standing want  of  probable  cause. — Aldrich  v. 
Island  Empire  Telephone  &  Telegraph  Co. 
(Wash.)  204. 

8  413.  Any  objection  to  refusing  to  permit 
defendant  to  introduce  a  memorandum  used  by 

Slaintiff  in  testifying  held  waived. — Kimball  v. 
[orthern  Electric  Co.  (Cal.)  15G. 

TRIAL  DE  NOVO. 

On  appeal,  see  Justices  of  the  Peace,  §8  171- 
174. 

TRIBUNALS. 

See  Courts. 

TRICK. 

Obtaining  money  or  property  by  trick  or  de- 
vice, see  False  Pretenses,  f  10. 

TROVER  AND  CONVERSION. 

See  Embezzlement:  Larceny. 
Conversion  of  corporate  stock,  see  Corpora- 
tions, |  169. 

II.  ACTIONS. 

(A)  Hl»ht  of  Action  aad  Defease*. 

Action  for  conversion  of  corporate  stock,  see 
Corporations,  §  109. 

(D)  Damaa-ea. 

8  44.  The  measure  of  damages  for  conver- 
sion is  the  market  value  at  the  time  of  the  con- 
version with  interest.— McSorley  v.  Bullock 
(Wash.)  279. 


TRUST  DEEDS. 

See  Chattel  Mortgages;  Mortgages. 

TRUSTEE  PROCESS. 

See  Garnishment. 

TRUSTEES. 

See  Trusts. 

TRUST  FUND  DOCTRINE. 

See  Corporations,  H  439,  472. 

TRUSTS. 

Combinations  to  monopolize  trade,  see  Monop- 
olies, i$  12-20. 

Conveyances  in  trust  for  creditors,  see  Assign- 
ments for  Benefit  of  Creditors. 

Existence  of  trust  as  affecting  limitation  of  ac- 
tions, see  Limitation  of  Actions,  H  102,  103. 

Marriage  settlements,  see  Husband  and  Wife, 
8  81. 

Particular  fiduciary  relations,  see  Brokers;  Ex- 
ecutors and  Administrators;  Factors;  Princi- 
pal and  Agent 

Trust  deeds,  see  Chattel  Mortgages;  Mortgages. 

I.  CREATION,  EXISTENCE,  AND  VA- 
LIDITY. 

(B)  Reaaltlaa:  Traiti. 

8  72.  Where  real  estate  is  purchased  by  one 
with  money  furnished  by  another,  there  is  a 
resulting  trust. — Leroy  v.  Norton  (Colo.)  529. 

|  76.  Under  Rev.  Codes,  |  4538,  it  is  essen- 
tial, in  order  to  create  a  resulting  trust,  that 
the  money  paid  for  the  land  purchased  should 
be  in  fact  the  money  of  the  person  who  claims 
the  existence  and  benefit  of  the  trust. — Eisen- 
berg  v.  Goldsmith  (Mont)  1127. 

|  77.  A  trust  arising  from  the  purchase  of 
property  with  the  money  of  another  arises,  if 
at  all,  at  the  time  the  money  is  paid.— Eisen- 
berg  v.  Goldsmith  (Mont.)  1127. 

|  77.  Facts  held  insufficient  to  establish  a 
resulting  trust  in  an  undivided  one-eighth  inter- 
est in  a  mine  purchased  by  decedent  with  his 
own  funds. — Eisenberg  v:  Goldsmith  (Mont.) 
1127. 

8  80.  To  sustain  a  resulting  trust  under  Gen. 
St.  1909,  $  9701.  absence  of  fraudulent  intent 
must  affirmatively  appear. — Stevens  v.  Hicks 
(Kan.)  1049. 

8  89.  A  resulting  trust  cannot  be  establish- 
ed upon  the  admissions  of  the  alleged  trustee 
alone.— Leroy  v.  Norton  (Colo.)  529. 

8  89.  Evidence  held  sufficient  to  establish  a 
resulting  trust  in  favor  of  one  furnishing  pur- 
chase money.— Leroy  v.  Norton  (Cola)  529. 

8  89.  The  evidence  to  establish  a  resulting 
trust  must  be  trustworthy  and  satisfactory.— 

Leroy  v.  Norton  (Colo.)  529. 

8  89.  Evidence  held  insufficient  to  show 
fraudulent   intent— Stevens   ▼.   Hicks  (Kan.) 

1049. 

8  89.  Evidence  held  sufficient  to  show  ab- 
sence of  fraudulent  intent  necessary  under  Gen. 
St  1909,  8  9701.  to  establish  a  resulting  trust 
—Stevens  v.  Hicks  (Kan.)  1049. 

8  89.  Where  a  son  buys  real  estate  and  caus- 
es it  to  be  deeded  to  his  widowed  mother  and 
after  her  death  the  daughter  sues  to  partition 
the  property,  that  the  mother  held  it  in  trust 
for  the  son  may  be  shown  by  circumstantial 
evidence.— Stevens  v.  Hicks  (Kan.)  1049. 

8  89.  Evidence  held  insufficient  to  show  that 
at  the  time  decedent  purchased  a  mine  with  his 
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own  funds,  he  loaned  to  plaintiff  a  sum  equal  to 
one-eighth  of  the  price,  in  order  to  establish  a 
resulting  trust  of  such  part  for  plaintiff.— Eisen- 
berg  v.  Goldsmith  (Mont.)  1127: 

8  89.  In  a  suit  to  enforce  a  resulting  trust, 
the  burden  is  on  plaintiff  to  establish  his  case 
by  clear,  full,  and  satisfactory  evidence.— Eisen- 
berg  v.  Goldsmith.  (Moat.)  1127. 

(C)  Constructive  Trusts. 

§  91.  A  constructive  trust  is  one  created  by 
operation  of  law  arising  independent  of  con- 
tract—Eisenberg  v.  Goldsmith  (Mont)  1127. 

8  92%.  In  an  action  for  conversion,  where 
plaintiff  claimed  defendant  had  bought  property 
to  be  held  in  trust  for  him,  it  is  immaterial 
who  had  the  possession  of  the  property,  con- 
structive trusts  not  being  within  the  statute  of 
frauds.— McSorley  v.  Bullock  (Wash.)  279. 

8  95.  Acts  of  fraudulent  grantee  in  procur- 
ing assignment  of  school  land  certificate  and 
quitclaim  deed,  to  perfect  title  of  third  per- 
son, held  to  be  given  the  beneficial  effect  which 
the  party  who  acted  in  good  faith  understood 
it  would  have.— Robertson  v.  Board  of  Com'rs 
of  Rawlins  County  (Kan.)  413. 

8  95.  A  fraudulent  grantee  procuring  assign- 
ment of  school  land  certificate  and  quitclaim 
deed,  to  perfect  title  of  third  person,  held  a 
trustee  for  the  benefit  of  the  third  person.— 
Robertson  v.  Board  of  Com'rs  of  Rawlins 
County  (Kan.)  413. 

8  95.  On  fraudulently  procuring  assignment 
of  school  land  certificate  and  quitclaim  deed  to 
perfect  title  of  third  person,  certain  fact  held 
immaterial  on  question  of  existence  of  trust- 
Robertson  v.  Board  of  Com'rs  of  Rawlins 
County  (Kan.)  41& 

8  101.  One  taking  advantage  of  his  position 
as  agent  thereby  fraudulently  obtaining  title 
to  mining  claims  belonging  in  equity  to  his 
principal,  will  be  charged  as  a  trustee  ex  male- 
ficio.-O'Neill  v.  Otero  (N.  M.)  614. 

8  102.  Facts  held  insufficient  to  show  the  ex- 
istence of  a  fiduciary  relation  so  as  to  create  a 
constructive  trust — Eisenberg  v.  Goldsmith 
(Mont.)  1127. 

8  107.  The  burden  of  proof  of  a  constructive 
trust  is  on  the  party  claiming  it— McSorley  v. 
Bullock  (Wash.)  279. 

8  110.  In  action  for  the  value  of  a  stock  of 
goods  purchased  by  defendant  at  a  sale  in  bank- 
ruptcy, evidence  held  to  show  that  the  property 
was  bought  for  the  benefit  of  plaintiff  who  was 
to  reimburse  defendant  for  the  cost,  the  goods 
to  stand  as  security  therefor,  and  not  for  de- 
fendant's own  benefit— McSorley  v.  Bullock 
(Wash.)  279. 

8  110.  The  evidence  to  establish  a  construc- 
tive trust  must  be  clear  and  convincing.— Mc- 
Sorley v.  Bullock  (Wash.)  279. 

IV.  MANAGEMENT  AMD  DISPOSAL 
OP  TRUST .  PROPERTY. 

8  231.  A  trustee  may  acquire  title  to  trust 
property  at  a  judicial  sale  not  brought  about 
by  himself.— Sykes  v.  Kruse  (Colo.)  1013. 

VII.  ESTABLISHMENT  AND  EN- 
FORCEMENT OF  TRUST. 

(C)  Actions. 

Computation  of  period  of  limitation  as  affected 
by  existence  of  trust  in  general,  see  Limita- 
tion of  Actions,  88  102,  103. 

Motion  for  judgment  on  pleading,  see  Plead- 
ing, 8  345. 

8  371.  An  allegation  that  plaintiff  delivered 
a  deed  to  certain  land  to  defendant  on  her 
promise  to  return  or  reconvey  the  same  held 


not  necessarily  to  allege  an  oral  promise  to  re- 
convey.— Dennison  v.  Barney  (Colo.)  519. 

8  371.  Complaint  construed,  and  held  filed 
to  obtain  a  decree  declaring  that  a  deed  abso- 
lute on  its  face  was  delivered  to  the  grantee 
in  trust  for  certain  uses.— Dennison  v.  Barney 
(Colo.)  519. 

UNDERTAKINGS. 

In  attachment  proceedings,  see  Attachment  8 
339. 

UNDERWRITERS. 

See  Insurance. 

UNILATERAL  CONTRACTS. 

See  Contracts,  8  10. 

UNITED  STATES. 

Courts,  see  Courts,  88  343-431;  Removal  of 
Causes. 

Decisions  of  United  States  courts  as  authority 

in  state  courts,  see  Courts,  8  97. 
Indians,  see  Indians. 
Mineral  lands,  see  Mines  and  Minerals. 
Power  to  regulate  commerce,  see  Commerce, 

8  10. 

Public  lands,  see  Public  Lands,  88  6,  29-135. 
L  GOVERNMENT  AND  OFFICERS. 

Land  officers  in  general,  see  Public  Lands,  8 
106, 

IL  PROPERTY,  CONTRACTS,  AND 
LIABILITIES. 

Water  rights  in  public  lands,  see  Waters  and 
Water  Courses,  8  27. 

UNIVERSITIES. 

See  Colleges  and  Universities. 

USER. 

Establishment  of  highways,  see  Highways,  8  8. 

USURY. 

L  USURIOUS  CONTRACTS  AND 
TRANSACTIONS. 

(A)  Nature  and  Validity. 

8  28.  Indorsement  of  nonnegotiable  contract 
held  not  to  render  transferror  liable  as  maker, 
guarantor,  or  indorser  within  Rem.  &  Bal.  Code, 
|  6250,  relating  to  usury.— Thomson  v.  Koch 
(Wash.)  1110. 

8  26.  Under  Rem.  &  Bal.  Code,  6  6250,  to 
render  transfer  of  written  contract  for  a  less 
sum  than  its  face  value  usurious,  held  essential 
that  the  contract  should  have  been  commercial 
paper,  and  that  the  transferror  made  himself 
liable  as  maker,  guarantor,  or  indorser.— Thom- 
son v.  Koch  (Wash.)  1110. 

(B)  Rights  and  Remedies  of  Parties. 

8  100.  Notwithstanding  a  contract  for  more 
than  5  per  cent,  per  month  interest,  held,  a 
recovery  will  be  denied  as  unconscionable,  where 
the  money  loaned  has  been  repaid  with  15  per 
cent,  interest.— Carter  v.  West  (Utah)  1025. 

8  111.  Petition  to  recover  alleged  usurious 
interest  held  subject  to  general  demurrer.— First 
Nat.  Bank  v.  Landis  (Okl.)  718. 

(C)  Right*  and  Remedies  of  Third  Per- 
sons. 

8  126.  A  usurious  transfer  of  a  contract  and 
mortgage  is  not  available  to  the  mortgagor  as  a 
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defense  against  the  assignee. — Thomson  v.  Koch 
(Wash.)  1110. 

VACATION. 

Of  streets,  see  Municipal  Corporations,  §  657. 
Of  particular  act*,  instruments,  or  proceedings. 
See  Attachment,   §§   228-277;   Injunction,  | 
161. 

Judgment  after  trial  of  issues  in  general,  see 

Judgment,  §  386. 
Judgment  by  default,  see  Judgment,  88  143*- 

160. 

Order  appointing  receiver,  see  Receivers,  |  58. 
Verdict,  see  New  Trial. 

VALUATION. 

Of  property  for  purpose  of  fixing  water  rates, 
see  Waters  and  Water  Courses,  8  203. 

Of  property  for  purpose  of  taxation,  see  Taxa- 
tion, (S  348,  895. 

VALUE. 

Competency  of  expert  witnesses,  see  Evidence, 

Limits  of  jurisdiction,  see  Courts,  §§  121,  122. 

Of  property  as  element  of  water  rate,  see  Wa- 
ters and  Water  Courses,  |  203. 

Of  property  as  measure  of  damages  for  con- 
version, see  Trover  and  Conversion,  §  44. 

Representations  to  induce  exchange  of  proper- 
ty, see  Exchange  of  Property,  8  3. 

VARIANCE. 

Between  pleading  and  proof  in  civil  actions,, 
see  Pleading,  §5  387-391. 

VEINS. 

See  Mines  and  Minerals,  §§  17-38. 

VENDOR  AND  PURCHASER. 

See  Exchange  of  Property,  §§  3-5. 

Compensation  of  broker  procuring  conveyance, 
see  Brokers,  f  52. 

Declarations  by  vendor  as  evidence  against 
vendee  and  subsequent  purchasers,  see  Evi- 
dence, S  230. 

Dedication  of  other  property  to  public  use  im- 
plied from  sales,  see  Dedication,  8  19. 

Specific  performance  of  contract,  see  Specific 
Performance. 

Bales  by  or  to  particular  classes  of  persons. 
Auctioneers,  see  Auctions  and  Auctioneers. 

Bale*  of  particular  specie*  of,  or  estates  or 
interests  in,  property. 
See  Mines  and  Minerals,  8  54;  Public  Lands, 

68  148%,  185. 
Corporate  stock,  see  Corporations,  8  89. 
Personal  property  in  general,  see  Sales. 
Private  rights   in   public   lands,   see  Public 

Lands,  6  135. 
Public  lands,  see  Public  Lands,  88  148%-185. 
School  lands,  see  Public  Lands,  8  54. 

Bales  on  judicial  or  other  proceeding*. 
See  Execution,  8  258. 
Tax  sales,  see  Taxation,  6  686. 

I.  REQUISITES  AND  VALIDITY  OF 
CONTRACT. 

Application  of  statute  of  frauds,  see  Frauds, 
Statute  of,  8  71. 

IV.  PERFORMANCE  OF  CONTRACT. 

(B)  Conveyance. 

8  151.  A  vendor  contracting  to  convey  with 
covenants  of  warranty  or  by  warranty  deed  can- 
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not  satisfy  his  promise  by  passing  bis  title 
through  another.— Gottschalk  v.  Meisenheimer 
(Wash.)  765. 

(D)  Payment  of  Parchaae  Money. 

Payment  or  tender  as  condition  precedent  to 
enforcing  specific  performance  of  contract, 
see  Specific  Performance,  8  97. 

8  185.  A  contract  for  the  purchase  of  real 
estate,  stipulating  for  payment  in  Installments, 
held  not  forfeited  for  mere  defaults  in  payment, 
unless  a  forfeiture  is  declared  by  an  appro- 
priate notice.— Gottschalk  v.  Meisenheimer 
(Wash.)  765. 

V.  RIGHTS  AND  LIABILITIES  OF 
PARTIES. 

Purchasers  at  tax  sales,  see  Taxation,  8  734. 

(A)  Am  to  Each  Other. 

Adverse  possession  as  between  vendor  and  pur- 
chaser, see  Adverse  Possession,  |  63. 

(B)  Aa  to  Third  Persona  In  General. 

8  212.  Plaintiff  held  entitled  to  a  forfeiture 
of  a  contract  for  the  sale  of  land  because  of 
the  nonpayment  of  interest.— Lewis  v.  Bailey 
(Wash.)  761. 

(O)  Bona  Fide  Pavenaaers. 

8  227.  Gen.  St.  1909,  8  1672,  held  to  cast  on 
grantee  the  duty  of  giving  notice  of  his  right 
to  subsequent  purchasers,  so  that  before  such 
a  purchaser  can  be  deprived  of  his  rights,  in- 
formation as  to  a  prior  deed  must  be  quite  defi- 
nite and  specifia—Faris  v.  Finnup  (Kan.)  407. 

8  227.  Under  Gen.  St.  1909,  8  1672.  actual 
notice  of  conveyance  held  either  express  or 
implied.— Paris  v.  Finnup  (Kan.)  407. 

8  231.  Under  L.  O.  L.  8  7129,  a  recorded 
deed  held  not  constructive  notice  to  prior  gran- 
tees.—Bradtl  v.  Sharkey  (Or.)  65a 

8  239.  The  purchaser  under  an  oral  contract 
to  convey  not  having  acquired  any  rights  there- 
under by  deed,  possession,  or  otherwise,  a  sub- 
sequent deed  by  the  vendor  to  a  third  person 
vested  full  title.— Davis  v.  Judson  (CaL)  147. 

8  244.  Evidence  held  to  sustain  findings 
against  one  claiming  as  a  bona  fide  purchaser. 
— Leroy  v.  Norton  (Colo.)  529. 

8  244.  Evidence  held  to  show  that  a  purchas- 
er taking  title  by  warranty  deed  did  not  have 
actual  notice  of  a  prior  unrecorded  deed.— Faria 
v.  Finnup  (Kan.)  407. 

VI.  REMEDIES  OF  VENDOR. 

(A)  Lien  and  Recovery  of  Land. 

8  251.  Ascertained  fixed  consideration  either 
of  money  or  its  equivalent  held  essential  to  ex- 
istence of  vendors  lien  on  land.— Womble  v. 
Womble  (CaL  App.)  353. 

VII.  REMEDIES  OF  PURCHASER. 

(A)  Recovery  of  Purchase  Honey  Paid. 

8  335.  A  purchaser  of  land  held  not  entitled 
to  recover  a  deposit  forfeited  for  nonpayment  of 
the  balance  of  the  consideration.— Hull  v.  Allen 
(Kan.)  1050. 

8  336.  Failure  of  a  vendor  to  furnish  an  ab- 
stract of  title  held  waived  by  the  purchaser. — 
Hull  v.  Allen  (Kan.)  1050. 

VENDORS'  LIENS. 

See  Vendor  and  Purchaser,  8  25L 

VENUE. 

Of  criminal  prosecutions,  see  Criminal  Law,  f 

112. 


Topics  ft  section  (8)  NUMBERS  in  this  Index  &  Dec.  &  Am.  Dig-  Key  No.  Series,  ft  Reporter  Indexes  agree 

Digitized  by  Google 


1259 


INDEX-DIGEST 


Waters  and  W.  Courses 


VERDICT. 

Conclusiveness  of  verdict  on  trial  of  special  is- 
sues by  jury,  see  Trial,  §  874. 

Contrary  to  law  or  evidence,  ground  for  new 
trial,  see*  New  Trial,  if  71-75. 

In  action  for  negligence,  see  Negligence,  I  142. 

In  assessment  of  damages,  see  Damages,  f  221. 

In  civil  actions  in  general,  see  Trial,  |f  328- 
365. 

In  criminal  prosecutions  in  general,  see  Crim- 
inal Law,  §  878. 

In  suit  to  cancel  mortgage,  see  Cancellation  of 
Instruments,  fi  52. 

Judgment  on  verdict  or  findings,  see  Judgment, 
§  19a 

Review  in  civil  cases,  see  Appeal  and  Error, 

§§  1001-1006,  1070. 
Review  in  criminal  cases,  see  Criminal  Law,  Si 

1158.  1150. 
Setting  aside,  see  New  Trial. 

VERIFICATION. 

Of  petition  for  local  option  election,  see  Intox- 
icating Liquors,  §  32. 

VESSELS. 

See  Salvage;  Shipping. 

VETO. 

Failure  of  governor  to  veto  bill,  see  Statutes, 
8  34.  , 

Of  portion  of  bill  by  executive  authority,  see 
Statutes,  i  33. 

VICE  PRESIDENT. 

Of  corporation,  powers,  see  Corporations,  § 
406. 

VICE  PRINCIPALS. 

Liability  of  master  for  injuries  to  servant  from 
acts  or  omissions  of  vice  principal,  see  Mas- 
ter and  Servant,  9  180. 

VIEWERS. 

In  highway  proceedings,  see  Highways,  |  41. 

VILLAGES. 

See  Municipal  Corporations. 

VOLUNTARY  ASSIGNMENTS. 

See  Assignments  for  Benefit  of  Creditors. 

VOTE. 

Submission  of  bill  to  popular  vote,  »ee  Stat- 
utes, f  35%. 


See  Elections. 


See  Gaming. 


VOTERS. 
WAGERS. 


WAGES. 

eneral,  see 

WAIVER. 


Of  employe's  in  general,  see  Master  and  Serv- 
ant, i  80. 


See  Estoppel. 

Authority  of  agent  to  waive  conditions  in  bond, 

see  Principal  and  Agent,  §  110. 
Errors  waived  in  appellate  court,  see  Appeal 

and  Error.  §  1078. 
Parol  or  extrinsic  evidence  showing  waiver  of 

performance  of  contract,  see  Evidence,  §  467. 


Of  objection*  to  particular  acts,  instruments, 

or  proceedings. 
See  Indictment  and  Information,  §  196. 
Assessments  for  expenses  of  public  improve-' 

ment,  see  Municipal  Corporations,  Si  488, 

489. 

Highway  proceedings,  see  Highways,  {  55. 
Irregularities  and  errors  at  trial  in  general, 

see  Trial,  ii  412,  413. 
Jurisdiction  on  proceedings  by  appearance,  see 

Appearance,  i  26. 
Pleadings,  see  Pleading,  ii  403-438. 

Of  rights  or  remedies. 

See  Specific  Performance,  §  7. 

Appeal  or  other  proceeding  for  review,  see  Ap- 
peal and  Error,  ii  158-161. 

Challenge  to  jurors,  see  Jury,  6  110. 

Option  to  mature  note,  see  Bills  and  Notes,  § 
129. 

Right  to  abstract  of  title,  see  Vendor  and  Pur- 
chaser, i  336. 

Right  to  except  to  evidence,  see  Criminal  Law, 
§  692. 

Tort  for  action  on  contract,  see  Action,  §  28. 

WAREHOUSEMEN. 

Carrier  as  warehouseman,  see  Carriers,  {  140. 

{  24.  A  warehouseman  is  only  liable  for 
damage  to  property  in  his  custody  caused  by 
his  negligence.— Reeder  v.  Wells  Fargo  &  Co. 
iCal.  App.)  342. 

WARNING. 

Precautions  against  injuries  to  servants,  see 
Master  and  Servant,  §  153. 

WARRANT. 

Mandamus  to  compel  payment,  see  Mandamus, 
i  176. 

Negotiability  and  transfer  of  warrants,  see 
States,  i  140. 

WARRANTY. 

Covenants  of,  performance  or  breach,  see  Cove- 
nants, i  100. 
On  sale  of  goods,  see  Sales,  {  279. 

WATERS  AND  WATER  COURSES. 

See  Drains;  Navigable  Waters. 
Compensation  for  water  rights  taken  for  pub- 
lic use,  see  Eminent  Domain,  §  84. 

L  APPROPRIATION   OF  RIGHTS  IN 
PUBLIC  LANDS. 

{  27.  Approval  of  a  reservoir  site  held  to 
segregate  land  from  the  public  domain,  pre- 
cluding entry  by  another.— O'Reilly  v.  Noxon 
(Colo.)  486. 

i  27.  The  holder  of  rights  to  a  reservoir  site 
on  the  public  domain  held  entitled  to  possession 
until  forfeiture.-O'Reilly  v.  Noxon  (Colo.)  486. 

i  27.  Transferee  of  a  reservoir  site  granted 
by  the  federal  government,  held  entitled  to 
waive  his  rights  and  make  original  application 
for  a  site  embracing  the  old  one. — O'Reilly  v. 
Noxon  (Colo.)  486. 

{  27.  Approval  of  a  new  application  for  a 
reservoir  site  on  public  lands,  held  subject  to 
consideration  as  an  extension  of  time  in  which 
to  complete  the  work  under  the  original  ap- 
plication.—O'Reilly  v.  Noxon  (Colo.)  486. 

i  27.  Approval  of  a  new  application  for  a 
reservoir  site  on  public  lands  can  be  regarded 
as  a  relinquishment  of  filing  by  applicant's 
transferor  and  acceptance  by  the  department 
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of  a  new  filing  by  applicant  before  Interven- 
tion of  any  adverse  claim.— O'Reilly  v.  Noxon 
(Colo.)  486. 


II.  NATURAL  WATER  COURSES. 

pounded  watt 
'roperty,  §  4. 


Impounded  waters  as  personal  property,  see 
Fr 


(A)  Riparian  Rlffkta  la  General. 

8  34.  The  common-law  doctrine  of  riparian 
rights  in  natural  streams  has  been  superseded 
by  prior  appropriation  and  application  to  ben- 
eficial use.— Hagerman  Irrigation  Co.  v.  Mc- 
Murry  (N.  M-)  823, 

(D)  Diversion. 

8  87.  The  complaint  in  an  action  to  restrain 
the  diversion  of  water  held  to  state  a  cause  of 
action.— Montpelier  Milling  Co.  v.  City  of 
Montpelier  (Idaho)  741. 

8  87.  The  complaint  in  an  action  to  deter- 
mine the  right  to  waters  flowing  in  a  public 
stream,  held  to  state  a  cause  of  action.— Mont- 
pelier Milling  Co.  v.  City  of  Montpelier  (Idaho) 
741. 

8  87.  In  an  action  to  restrain  diversion  of 
water,  certain  findings  held  to  support  a  judg- 
ment for  plaintiff.— Montpelier  Milling  Co.  v. 
City  of  Montpelier  (Idaho)  741. 

m.  SUBTERRANEAN  AND  PERCO- 
LATING WATERS. 

8  107.  Injunction  lies  where  one  by  means 
of  a  well  in  a  highway  wrongfully  diverts  per- 
colating water  from  the  abutting  owner  of  the 
fee.— Bonetti  v.  Ruiz  (Cal.  App.)  118. 

8  107.  An  injunction  will  lie  to  restrain  a 
threatened  permanent  interference  with  the 
rights  of  an  owner  of  the  fee  with  respect  to 
percolating  water.— Bonetti  v.  Ruiz  (Cal.  App.) 
118. 

V.  SURFACE  WATERS. 

8  119.  An  owner  of  upper  land  held  not  en- 
titled by  the  construction  of  ditches  to  turn  wa- 
ters on  the  land  of  his  neighbor  lower  down.— 
Galbreath  v.  Hopkins  (Cal.)  174. 

8  119.  An  owner  of  land  on  which  surface 
waters  accumulate  has  a  right  by  means  of  arti- 
ficial ditches  to  redeem  his  land  by  discharging 
the  waters  only  so  far  as  he  will  not  thereby  in- 
jure his  neighbor.— Galbreath  v.  Hopkins  (Cal.) 
174. 

8  124.  The  act  of  one  in  collecting  and  dis- 
charging water  on  the  land  of  another  held  an 
invasion  of  the  property  rights  of  the  other  jus- 
tifying nominal  damages  and  an  injunction  re- 
straining further  acts,  even  in  the  absence  of  a 
showing  of  actual  damage.— Galbreath  v.  Hop- 
kins (Cal.)  174. 

VI.  APPROPRIATION  AND  PRE- 
SCRIPTION. 

8  131.  Power  of  corporations  to  appropriate 
water  of  natural  stream  for  irrigation  purpos- 
es stated.— Hagerman  Irrigation  Co.  v.  McMur- 
ry  (N.  M.)  823. 

8  132.  NonuBer  of  water  by  an  upper  ripari- 
an proprietor  or  appropriates  does  not  strength- 
en the  lower  appropriator's  rights  by  prescrip- 
tion, where  he  is  not  a  riparian  owner  and  takes 
the  water  for  use  on  lands  not  riparian— Perry 
v.  Calkins  (Cal.)  136. 

8  137.  Diversion  of  water  by  means  of  a  sub- 
merged dam  for  less  than  five  years  before  suit 
brought  held  insufficient  to  confer  a  prescriptive 
right.— Perry  v.  Calkins  (Cal.)  136. 

8  138.  The  use  of  water  diverted  from  a 
stream  at  a  point  below  the  land  of  a  riparian 


proprietor  is  not  adverse  unless  It  Interferes 
with  the  upper  proprietor's  use.— Perry  v.  Cal- 
kins (Cal.)  136. 

8  138.  Use  by  a  lower  riparian  proprietor  of 
only  such  water  as  the  upper  proprietor  permits 
to  pass  down  to  the  lower  owner  cannot  be  ad- 
verse nor  give  rise  to  a  right  by  prescription. — 
Perry  v.  Calkins  (Cal.)  136. 

8  138.  A  nonuser  of  water  by  an  upper  ri- 
parian proprietor  is  unavailable  to  strengthen 
the  claim  or  an  appropriation  by  prescription  by 
a  lower  proprietor  using  only  such  water  as 
flows  down  to  his  land.— Perry  v.  Calkins  (Cal.) 
136. 

8  138.  Statement  as  to  nature  of  use  of  wa- 
ter by  a  subsequent  appropriator  required,  in 
order  to  amount  to  adverse  use  as  against  a 
prior  appropriator.— Featherman  v.  Hennessy 
(Mont.)  751. 

8  140.  Nature  of  the  right  of  appropriation 
of  water  to  a  beneficial  use  stated,  under  Const, 
art.  15,  1  3,  and  article  1,  8  14.— Montpelier 
Milling  Co.  v.  City  of  Montpelier  (Idaho)  741. 

8  150.  An  owner  of  land  held  not  required 
to  commence  an  action  to  prevent  possible  dam- 
age to  him  in  consequence  of  an  adjoining  land- 
owner exercising  a  right  of  disposing  of  surface 
waters  entirely  on  his  own  land.— Galbreath  v. 
Hopkins  (Cal.)  174. 

8  150.  Where  a  party  is  attempting  to  exer- 
cise a  legal  right  by  disposing  of  surface  wa- 
ters entirely  on  his  own  land,  which  may  never 
necessarily  injure  another,  the  court  netd  re- 
quired to  assume  that  he  will  so  exercise  his 
rights  that  no  injury  will  occur.— Galbreath  v. 
Hopkins  (Cal.)  174. 

8  151.  Evidence  justifying  a  finding  of  an 
abandonment  of  water  rights  by  an  appropri- 
ator thereof  stated.— Featherman  v.  Hennessy 
(Mont.)  751. 

8  151.  Evidence  of  certain  acts  held  admis- 
sible to  negative  any  intention  by  an  appropri- 
ator of  water  to  abandon  his  rights.— Feather- 
man v.  Hennessy  (Mont)  751. 

§  151.  Prior  to  Laws  1907,  c.  49,  8  42,  ap- 
plication of  water  appropriated  for  irrigation 
was  required  to  be  made  within  a  reasonable 
time,  to  prevent  reversion  to  the  public— Hag- 
erman Irrigation  Co.  v.  McMurry  (N.  M.)  823. 

8  152.  Evidence  held  insufficient  to  sustain  a 
finding  that  a  diversion  of  water  from  a  stream 
by  means  of  a  submerged  dam  did  not  material- 
ly affect  the  surface  flow,  to  plaintiffs  injury. 
—Perry  v.  Calkins  (Cal.)  136. 

8  152.  Evidence  held  not  to  justify  a  finding 
that  an  owner  of  land  acquired  by  prescription 
a  right  to  collect  surface  water  on  his  land  and 
discharge  the  same  on  the  land  of  another.— 
Galbreath  v.  Hopkins  (Cal.)  174. 

|  152.  Where  there  was  testimony  to  sus- 
tain a  finding  of  a  referee  on  the  question  of 
volume  of  water  diverted  through  a  ditch,  the 
absence  of  such  a  head  gate  as  the  statute  re- 
quires does  not  affect  the  rights  of  the  parties 
in  suit  for  diversion  of  water. — Johnson  v. 
Sterling  Irr.  Co.  (Colo.)  496. 

8  .152.  In  a  suit  to  determine  the  extent  of 
priority  of  appropriation  of  water  for  plain- 
tiff's ditch,  the  manner  of  making  a  test  of 
the  capacity  of  the  ditch  held  only  material 
on  the  question  of  the  volume  of  diversion,  the 
ditch  was  wont  to  make.— Johnson  v.  Sterling 
Irr.  Co.  (Colo.)  49R 

8  152.  In  action  involving  priority  of  ap- 
propriation between  irrigating  ditches,  the  de- 
cree awarding  priority  to  plaintiff's  ditch,  irre- 
spective of  the  stage  of  water,  held  in  con- 
formity with  the  referee's  findings.— Johnson  v. 
Sterling  Irr.  Co.  (Colo.)  496. 
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8  152.  Evidence  held  not  to  show  an  aban- 
donment of  water  rights  by  an  appropriator 
thereof.— Featherman  v.  Hennesay  (Mont.)  751. 

§  152.  A  party  held  not  entitled  to  complain 
of  a  judgment  awarding  a  quantity  of  water 
to  another.— Featherman  v.  Hennessy  (Mont.) 
761. 

VIL  CONVEYANCES  AND  CON- 
TRACTS. 

|  154.  The  right  to  take  or  divert  water  from 
another's  land  is  an  easement.— Ruhnke  v.  Au- 
bert  (Or.)  38. 

§  154.  Bights  passing  by  a  deed  including 
water  rights  stated.— Ruhnke  v.  Aubert  (Or.) 
88. 

J 156.  A  grant  of  land  for  an  irrigation  ditch 
d  to  convey  and  reserve  inheritable  estates.— 
Ruhnke  v.  Aubert  (Or.)  38. 

§  156.  Effect  of  a  reservation  in  a  grant  of 
land  for  an  irrigation  ditch  of  the  right  to  use 
water  therefrom  stated.— Ruhnke  v.  Aubert  (Or.) 
38. 

VIII.  ARTIFICIAL  PONDS,  RESER- 
VOIRS, AND  CHANNELS,  DAMS, 
AND  FLOW  AGE. 

I  164.  Requisites  of  prescriptive  right  to 
overflow  the  land  of  another,  stated.— GaTbreath 
v.  Hopkins  (Cal.)  174. 

8  177.  An  abutting  owner  held  entitled  to 
restrain  defendant's  continued  interference  with 
such  owner's  irrigation  ditches  in  a  highway.— 
Holm  v.  Montgomery  (Wash.)  1115. 

IX.  PUBLIC  WATER  SUPPLY. 

(A)  Domeitio  and  Municipal  Purposes. 

Ordinance  fixing  rates  as  deprivation  of  prop- 
erty without  compensation,  see  Eminent  Do- 
main, §  2. 

Power  of  court  to  review  legislative  establish- 
ment of  rates,  see  Constitutional  Law,  8  70. 

§  201.  A  contract  between  plaintiffs  pred- 
ecessor and  a  water  company  held  not  to  im- 
pose on  the  latter  the  obligation  to  furnish  wa- 
ter to  hydrants  on  plaintiff's  premises  for  fire 
protection. — Niehaus  Bros.  Co.  v.  Contra  Costa 
Water  Co.  (Cal.)  375. 

S  201.  Letters  passing  between  the  servant 
of  defendant  water  company  and  plaintiff  held 
insufficient  to  constitute  a  special  contract 
binding  defendant  to  furnish  water  for  fire  pro- 
tection.—Niehaus  Bros.  Co.  v.  Contra  Costa 
Water  Co.  (Cal.)  375. 

S  201.  That  a  water  company  permitted 
plaintiff  to  connect  its  private  hydrants  with 
the  water  company's  street  mains  and  to  use 
the  water  to  extinguish  fires  at  ordinance  rates, 
did  not  bind  the  water  company  to  furnish  wa- 
ter for  such  purpose.— Niehaus  Bros.  Co.  v.  Con- 
tra Costa  Water  Co.  (CaL)  375. 

8  201.  A  water  company's  duty  to  furnish 
water  on  a  consumer's  premises  for  fire  extin- 
guishment, can  be  created  only  by  express  con- 
tract between  the  parties. — Niehaus  Bros.  Co. 
v.  Contra  Costa  Water  Co.  (Cal.)  375. 

8  201.  A  public  service  corporation  organiz- 
ed to  furnish  water  to  the  inhabitants  of  a  city 
held  bound  to  furnish  to  any  of  the  inhabitants 
according  to  their  desire  on  their  offer  to  pay 
the  established  rates. — Niehaus  Bros.  Co.  v. 
Contra  Costa  Water  Co.  (Cal.)  375. 

8  203.  The  presumption  that  ordinance  wa- 
ter rates  are  reasonable  does  not  apply  to  users 
of  water  not  as  a  commodity,  but  for  the  ex- 
tinguishment of  fires. — Niehaus  Bros.  Co.  v. 
Contra  Costa  Water  Co.  (Cal.)  375. 

8  203.  A  municipality  may  not  impose  on  a 
private  water  company  liability  for  loss  of 


private  property  by  fire,  by  fixing  the  rates  for 
which  the  water  company  is  required  to  fur- 
nish water  to  private  hydrants. — Niehaus  Bros. 
Co.  v.  Contra  Costa  Water  Co.  (Cal.)  375. 

8  203.  The  court,  in  determining  whether  a 
rate  for  water  furnished  by  a  public  service 
corporation  is  reasonable,  Iteld  required  to  de- 
termine the  value  of  the  property,  and  the  per- 
centage of  return  to  which  it  is  entitled  on 
such  value.— Contra  Costa  Water  Co.  v.  City 
of  Oakland  (Cal.)  668. 

8  203.  The  court  in  fixing  on  the  percentage 
to  which  a  corporation  supplying  water  to  a  city 
and  its  inhabitants  is  entitled  held  required  to 
determine  what  is  the  lowest  fair  percentage. — 
Contra  Costa  Water  Co.  v.  City  of  Oakland 
(Cal.)  668. 

8  203.  The  presumption  is  in  favor  of  the 
validity  of  a  legislative  determination  fixing 
rate  for  water  furnished  by  a  corporation. — 
Contra  Costa  Water  Co.  v.  City  of  Oakland 
(Cal.)  668. 

8  203.  The  provision  in  Const  art.  14,  8  L 
held  sustainable  on  the  principle  that  where 
one  devotes  his  property  to  a  public  use  he 
grants  to  the  public  an  interest  therein.— Con- 
tra Costa  Water  Co.  v.  City  of  Oakland  (Cal.) 
668. 

8  203.  A  city  ordinance  fixing  rates  for  wa- 
ter furnished  by  a  corporation  supplying  the 
city  and  its  inhabitants  with  water,  cannot  be 
set  aside  except  on  a  constitutional  ground.— 
Contra  Costa  Water  Co.  v.  City  of  Oakland 
(Cal.)  668. 

8  203.  One  engaged  in  furnishing  water  to 
the  public  held  entitled  to  a  fair  return  on  the 
reasonable  value  of  the  property. — Contra  Costa 
Water  Co.  v.  City  of  Oakland  (CaL)  688. 

8  203.  The  legislative  body  fixing  rates  for 
water,  held  required  to  determine  the  present 
value  of  the  property,  and  what  will  fairly 
compensate  for  the  services  above  net  operat- 
ing expenses.— Contra  Costa  Water  Co.  v.  City 
of  Oakland  (Cal.)  668. 

8  203.  An  ordinance  fixing  rates  for  water 
supplied  by  a  corporation  held  not  invalid  as 
confiscatory.— Contra  Costa  Water  Co.  v.  City 
of  Oakland  (Cal.)  668. 

8  203.  In  a  suit  by  a  corporation  to  restrain 
the  enforcement  of  a  municipal  ordinance  fix- 
ing water  rates,  evidence  held  not  to  show  that 
the  rates  fixed  are  confiscatory.— Contra  Costa 
Water1  Co.  v.  City  of  Oakland  (Cal.)'  668. 

8  203.  One  furnishing  water  to  a  city  and 
its  inhabitants  held  not  entitled  to  any  allow- 
ance in  the  annual  fixing  of  rates  to  cover  any 
past  depreciation  or  for  good  will.— Contra  Cos- 
ta Water  Co.  v.  City  of  Oakland  (Cal.)  668. 

8  203.  That  a  corporation  supplying  water 
to  a  city  and  its  inhabitants  is  a  going  concern 
and  possesses  a  franchise  held  of  little  value  in 
determining  fair  water  rates. — Contra  Costa 
Water  Co.  v.  City  of  Oakland  (Cal.)  668. 

8  203.  The  cost  of  reproduction  of  a  water- 
works system  held  not  the  true  test  in  deter- 
mining the  value  of  the  property  and  the  rea- 
sonableness of  rates.— Contra  Costa  Water  Co. 
v.  City  of  Oakland  (CaL)  668. 

8  203.  In  determining  the  reasonableness  of 
rates  fixed  for  water,  the  price  paid  by  the 
corporation  for  the  water  plant  of  a  competitor 
held  immaterial  in  determining  the  value  of 
the  property  of  the  corporation.— Contra  Costa 
Water  Co.  v.  City  of  Oakland  (Cal.)  668. 

8  203.  A  corporation  supplying  water  to  a 
city  and  its  inhabitants  held  to  have  the  burden 
of  proof  as  to  valuation  of  Its  property  to  show 
the  invalidity  of  an  ordinance  fixing  rates  for 
water.— Contra  Costa  Water  Co.  v.  City  of 
Oakland  (Cal.)  668. 
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f  208.  The  refusal  of  the  council  of  a  city 
to  suspend  proceedings  in  the  adoption  of  an 
ordinance  fixing  water  rates  of  a  corporation, 
which  had  furnished  the  statement  required  by 
St  1881,  c.  52,  held  not  to  show  unfairness  of 
the  council.— Contra  Costa  Water  Co.  v.  City 
of  Oakland  (Cal.)  668. 

8  203.  In  the  absence  of  a  finding  as  to  the 
value  of  a  corporation  supplying  water  to  a 
city,  the  court  cannot  determine  that  the  com- 
pensation afforded  by  an  ordinance  fixing  wa- 
ter rates  is  not  reasonable. — Contra  Costa  Wa- 
ter Co.  v.  City  of  Oakland  (Cal.)  668. 

8  206.  Under  Const,  art.  14,  and  St.  1881, 
c.  52,  an  action  ex  delicto  was  not  maintain- 
able against  the  water  company  for  failure  to 
maintain  a  sufficient  supply  of  water  on  the 
premises  of  a  consumer  to  extinguish  fires  or 
for  any  other  purpose. — Niehaus  Bros.  Co.  v. 
Contra  Costa  Water  Co.  (Cal.)  375. 

§  206.  A  public  water  supply  company  con- 
tracting to  furnish  water  to  a  city  at  its  hy- 
drants, held  not,  by  reason  thereof,  liable  to 
property  owners  for  a  loss,  because  of  a  failure 
to  furnish  a  sufficient  supply  to  put  out  fire-.— 
Niehaus  Bros.  Co.  v.  Contra  Costa  Water  Co. 
(Cal.)  375. 

(B)  Irrigation  and  Other  Agricultural 
Purpose*. 

Estoppel  by  permitting  improvements  to  re- 
strain interference  with  irrigation  ditches, 
see  Estoppel,  §  93. 

Grant  of  right  to  construct  irrigation  ditches 
in  streets,  see  Municipal  Corporations,  §9 
680.  681. 

Interference  with  irrigation  ditches  on  high- 
way as  trespass,  see  Trespass,  §  11. 

Local  or  special  laws,  see  Statutes,  8.  85. 

Municipal  regulation  of  irrigating  ditches  in 
streets,  see  Municipal  Corporations,  g  061. 

Use  of  highway  by  abutting  owner  for  irriga- 
tion ditches,  see  Highways,  §  89. 

S  230.  A  petition  for  confirmation  of  proceed- 
ings to  establish  an  irrigation  district  and  issue 
its  bonds  under  Rev.  Codes  1905,  8  2401.  held 
sufficient— Emmett  Irr.  Dist.  v.  Shane  (Idaho) 
444. 

8  230.  In  determining  sufficiency  of  a  peti- 
tion for  confirmation  of  proceedings  of  an  irri- 
gation district  under  Rev.  Codes  1905,  §  2401, 
such  section  must  be  read  with  section  2403. 
requiring  the  court  to  disregard  every  error  not 
affecting  the  substantial  rights  of  any  party. — 
Emmett  Irr.  Dist  v.  Shane  (Idaho)  444. 

8  232.  An  irrigation  corporation  held  im- 
pressed with  a  public  character,  and  holds  its 
property  subject  to  an  exercise  of  the  police 
power  of  the  state  to  a  greater  degree  than  a 
private  person.— Baker  City  Mut  Irr.  Co.  v. 
Baker  City  (Or.)  9. 

8  247.  In  an  action  by  an  irrigation  compa- 
ny against  one  for  removing  fiashboards  from 
plaintiffs  dam  and  taking  water  therefrom, 
evidence  held  not  to  require  a  finding  of  more 
than  nominal  damages— Hagerman  Irrigation 
Co.  v.  McMurry  (N.  M.)  823. 

8  247.  Certain  acts  of  defendant  in  taking 
water  from  plaintiff  irrigation  company's  res- 
ervoir held  ground  for  injunction. — Hngennan 
Irrigation  Co.  v.  McMurry  (N.  M.)  823. 

§  261.  In  an  action  against  a  canal  owner 
for  insufficient  supply  of  water  under  contract 
held  that  the  plaintiff  was  entitled  to  recover. — 
Evans  v.  Prosser  Falls  Land  &  Power  Co. 
(Wash.)  271. 

8  261.  Waters  saved  by  the  reconstruction  of 
its  own  dam,  by  the  owner  of  a  canal,  are  not 
salvage  waters  which  the  owner  can  divert. — 
Evans  v.  Prosser  Falls  Land  &  Power  Co. 
(Wash.)  271. 
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8  261.  In  an  action  against  a  canal  owner 
for  failure  to  furnish  water,  contract  construed 
and  held  to  be  with  reference  to  the  natural  flow 
of  the  stream.— Evans  v.  Prosser  Falls  Land  & 
Power  Co.  (Wash.)  271. 

(C)  Mining-,  Mechanical,  and  .Manufactur- 
ing- Purposes. 

Compensation   for  appropriation  to  domestic 
use,  see  Eminent  Domain,  8  84. 

WAYS. 

Public  ways,  see  Highways;  Municipal  Corpo- 
rations, 88  648-706. 

WEAPONS. 

Duplicity  in  indictment  see  Indictment  and 
Information,  8  125. 

WIFE 

See  Husband  and  Wife. 

WILLS. 

See  Executors  and  Administrators. 
Legacy^^nd  succession  taxes,  see  Taxation,  §8 

Validity,  construction,  and  execution  of  trusts 
in  general,  see  Trusts. 

IT.  TESTAMENTARY  CAPACITY. 

Presumptions  as  to  common  law   In  other 
states,  see  Evidence,  8  80. 

8  38.  In  order  to  make  a  will  invalid  because 
of  delusions  held  by  testator,  the  will  itself  must 
be  the  product  of  such  hallucination,  and  be 
caused  directly  thereby.— In  re  Chevallier's  Es- 
tate (Cal.)  130. 

8  38.  The  will  of  one  who,  by  reason  of  in- 
sanity, is  incapable  of  making  a  valid  testamen- 
tary disposition,  is  invalid,  but  mere  insanity  on 
some  particular  subject  would  not  necessarily 
invalidate  it— In  re  Chevallier's  Estate  (Cal.> 
130. 

8  38.  Mental  capacity  to  direct  the  terms  of 
a  will  changing  a  former  will  held  not  incon- 
sistent with  an  insane  delusion  causing  such 
change. — Harbison  v.  Beets  (Kan.)  423. 

8  54.  In  a  will  contest  testatrix's  declara- 
tions are  admissible  to  show  her  mental  condi- 
tion.—In  re  Chevallier's  Estate  (Cal.)  130. 

8  54.  In  a  will  contest  in  which  it  appeared 
that  testatrix  was  discharged  for  stealing  money 
from  her  employer,  and  the  only  issue  was  her 
mental  capacity,  evidence  as  to  the  exact  amount 
stolen  by  her  was  immaterial. — In  re  Cheval- 
lier's Estate  (Cal.)  130. 

8  55.  Suicide  is  not  of  itself  sufficient  to  es- 
tablish testamentary  incapacity.— In  re  Cheval- 
lier's Estate  (Cal.)  130. 

8  55.  Evidence  in  a  will  contest  held  not  to 
show  such  insanity  of  testator,  who  committed} 
suicide,  as  to  destroy  her  testamentary  capacity. 
—In  re  Chevallier's  Estate  (Cal.)  130. 

HI.  CONTRACTS  TO  DEVISE  OB  BE- 
QUEATH. 

8  58.  Evidence  held  insufficient  to  show  con- 
tract to  execute  will.— Overly  v.  Angel  (Kan.) 
1041. 

IV.  REQUISITES  AND  VALIDITY. 

(D)  Holographic  Wills. 

8  130.  The  dating  of  an  olographic  will  by 
using  figures,  to  wit  "4-14-07  *'  is  sufficient 
under  Civ.  Code,  8  1277.— In  re  Chevallier's  Es- 
tate (Cal.)  130. 
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V.  PROBATE,  ESTABLISHMENT, 
AND  ANNULMENT. 

Competency  of  wife  as  witness,  see  Witnesses, 

Election  of  remedy  to  revoke  probate,  see  Elec- 
tion of  Remedies,  |  7. 

(A)  Probate  end  Revocation  In  General. 

Competency  of  wife  as  witness,  see  Witnesses, 
|  188. 

(I)  Hearing?  or  Trial. 

8  326.  In  view  of  Code  Civ.  Proc.  §  1313,  a 
nonsuit  may  be  granted  in  a  proper  case  in  a 
will  contest— In  re  Chevallier*s  Estate  (Cal.) 
130. 

(K)  Review. 

Election  of  remedy,  see  Election  of  Remedies, 
I  7. 

8  384.  Where,  in  a  will  contest,  it  was  not 
disputed  that  testatrix  committed  suicide  by 
poison,  the  exclusion  of  evidence  as  to  a  state- 
ment to  a  witness  by  testatrix's  sister  as  to  the 
cause  of  her  death  could  not  have  injured  con- 
testant—In re  Chevallier*s  Estate  (Cal.)  130. 

8  400.  Findings  in  suit  to  set  aside  a  will 
sustained  by  portions  of  conflicting  evidence  will 
not  be  disturbed.— Harbison  v.  Beets  (Kan.)  423. 

VI.  CONSTRUCTION. 

(A)  General  Rales. 

J  448.  A  will  held  to  be  construed  to  give 
effect  to  the  intention  of  the  testator,  and,  if 
possible,  to  avoid  intestacy.— In  re  Lotzgesell's 
Estate  (Wash.)  1105. 

(D)  Description  of  Property. 

8  566.  Cash  legacies  held  not  to  be  included 
in  the  terms  of  a  will  providing  for  payment  of 
all  other  just  debts,  but  are  bequests  to  be  paid 
out  of  the  testator's  personal  estate.— In  re 
Lotzgesell's  Estate  (Wash.)  1105. 

8  577.  In  view  of  Civ.  Code  SS  1324,  1327, 
making  rules  for  the  construction  of  language 
in  wills,  a  will  held  to  give  a  wife  only  one-half 
interest  in  the  whole  community  property. — 
Whalen  v.  Webster  (Cal.)  373. 

i  579.  A  bequest  of  all  live  stock  and  agri- 
cultural and  dairy  implements,  household  furni- 
ture and  effects,  and,  in  fact,  all  personal  prop- 
erty, held  to  carry  money  to  the  amount  of  $6,- 
200,  though  not  of  the  same  nature  as  the  prop- 
erty mentioned.— In  re  Lotzgesell's  Estate 
(Wash.)  1105.  ^ 

WITHDRAWAL 

Of  offer,  see  Contracts,  8  19- 

WITHOUT  RECOURSE. 

Indorsement  of  bill  or  note,  see  Bills  and  Notes, 
8  171. 

WITNESSES. 

See  Depositions;  Evidence;  Perjury. 

Experts,  see  Criminal  Law,  8  474;  Evidence, 
§f  507-513,  538-543,  548-558. 

Indorsement  of  witnesses  on  indictment  or  in- 
formation, see  Criminal  Law.  8  628. 

Opinions,  see  Criminal  Law,  88  448-474;  Evi- 
dence, 88  470-558. 

Service  of  list  of  witnesses,  see  Criminal  Law, 
8  620. 

H.  COMPETENCY. 

Of  expert  witnesses,  see  Evidence,  88  538-543. 

(A)  Capacity  and  Qualifications  In  Gen- 
eral. 

8  36.  Statutes  excluding  certain  persons  from 
testifyingwill  be  strictly  construed.— Savage  v. 
Modern  Woodmen  of  America  (Kan.)  802. 


8  37.  Newspaper  reporters  held  to  have  been 
shown  competent  to  testify  to  the  date  of  a 
publication  in  newspapers.— Byram  v.  People 
(Colo.)  528. 

8  77.  On  trial  for  homicide  committed  in 
Indian  Territory  prior  to  statehood,  held,  in- 
cumbent upon  the  party  offering  as  a  witness  a 
person  under  14  years  of  age  to  show  that  he 
understood  the  nature  of  an  oath,  in  view  of 
Act  Cong.  March  4,  1907,  c.  2911,  8  3,  34  Stat 
1287,  amending  Enabling  Act  June  10,  1906, 
c.  3335,  8  20,  34  Stat.  277,  as  accepted  by  Const 
Schedule.  8  28.— Birdwell  v.  United  States  (Okl. 
Cr.  App.)  205. 

(B)  Partlea  and  Persons  Interested  in 
Event. 

8  99.  A  stockholder  at  common  law  could  not 
be  a  witness  for  the  corporation.— Brown  v. 
First  Nat  Bank  (Colo.)  483. 

(C)  Testimony  of  Parties  or  Persons  In- 
terested, for  or  aaralnst  Representa- 
tives, Survivors,  or  Successors  In  Ti- 
tle or  Interest  of  Persons  Deceased  or 
Incompetent. 

8  139.  Plaintiff,  in  an  action  to  recover  real 
estate,  held  not  prohibited  by  Gen.  St  1909,  8 
5914  (Code  Civ.  Proc,  8  320),  from  testifying 
to  transactions  with  decedent  where  defendants 
did  not  acquire  title  immediately  from  decedent 
-Williams  v.  Campbell  (Kan.)  800. 

8  142.  A  stockholder  of  a  bank  held  to  be  a 
"person  directly  interested"  under  Mills'  Ann. 
St  8  4816.  and  incompetent  to  testify  in  an 
action  by  the  bank  against  an  administratrix.— 
Brown  v.  First  Nat  Bank  (Colo.)  483. 

I  150.  Gen.  St  1909, 8  5914  (Code  Civ.  Proc. 
8  320),  making  a  party  incompetent  as  a  wit- 
ness in  his  own  behalf  as  to  a  transaction  with 
a  decedent,  held  not  to  apply  where  the  adverse 
party  claims  as  beneficiary  of  a  benefit  certifi- 
cate issued  to  such  decedent — Savage  v.  Mod- 
ern Woodmen  of  America  (Kan.)  802. 

8  159.  Certain  testimony  of  a  witness  held 
not  incompetent  under  Code  Civ.  Proc.  6  320 
(Gen.  St  1909,  8  5914).— Harper  v.  Harper 
(Kan.)  300. 

CD)  Confidential  Relations  and  Privileged 
Communloatloas. 

8  188.  A  witness  in  an  action  to  set  aside  a 
will  held  not  incompetent  because  the  widow 
of  an  original  party  to  the  suit  to  give  certain 
testimony  under  Code  Civ.  Proc.  8  321,  subd. 
3  (Gen.  St.  1909.  8  5915,  subd.  3).-Harper  v. 
Harper  (Kan.)  300. 

8  198.  An  attorney  is  not  privileged  from 
disclosing  by  whom  he  was  employed  in  a  suit, 
nor  the  terms  of  the  employment— Collins  v. 
Hoffman  (Wash.)  G25. 

8  199.  A  deputy  prosecuting  attorney  prose- 
cuting a  suit  to  foreclose  a  certificate  of  de- 
linquency for  unpaid  taxes  held  required  to  tes- 
tify as  to  communications  between  himself  and 
a  third  person.— Collins  v.  Hoffman  (Wash.) 
625. 

8  205.  An  attorney  is  not  privileged  from 
disclosing  any  communications  not  in  the  na- 
ture of  a  confidential  disclosure.— Collins  v. 
Hoffman  (Wash.)  625. 

m.  EXAMINATION. 

Of  expert  witnesses,  see  Evidence,  8§  548-558. 
Review  of  rulings,  see  Appeal  and  Error,  8 
1048. 

Review  of  rulings  as  dependent  on  presenta- 
tion of  objections  in  lower  court,  see  Appeal 
and  Error,  §  206. 

(A)  Talcing  Testimony  In  General. 

Proceedings  before  arbitrators,  see  Arbitration 
and  Award,  8  40. 
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8  240.  A  certain  question  asked  a  witness 
held  leading  and  suggestive.— Mulkey  v.  State 
(Okl.  Cr.  App.)  532. 

|  246.  The  trial  court  may  ask  questions  on 
the  examination  of  witnesses  in  order  to  make 
plain  matters  left  obscure  by  counsel.— Edwards 
v.  Seattle,  R.  A  S.  Ry.  Co.  (Wash.)  563. 

<B)  Cro»i-Ki»minatIon  and  Re-Ei*min»- 

tion. 

Of  expert  witnesses,  see  Evidence,  |  558. 

§  275.  In  an  action  for  injury  to  an  elec- 
tric railway  employe,  exclusion  of  a  question 
asked  him  on  cross-examination  concerning  use 
of  his  pass  held  proper.— Kimball  v.  Northern 
Electric  Co.  (Cal.)  156. 

IV.  CREDIBILITY,  IMPEACHMENT, 
CONTRADICTION,  AND  COR- 
ROBORATION. 

Credibility  of  witnesses  as  affecting  weight  and 
sufficiency  of  evidence,  see  Evidence,  H  588- 
594. 

Instructions  as  to  credibility,  see  Trial,  §  236. 
Review  of  credibility,  see  Appeal  and  Error,  § 
994. 

Review  of  questions  of  fact  dependent  on  cred- 
ibility of  witnesses,  see  Appeal  and  Error,  § 

(A)  la  General. 

I  828.  The  court  can  limit  the  scope  of 
questions  asked  to  test  a  witness'  memory.— 
Kimball  v.  Northern  Electric  Co.  (Cal.)  156. 

(B)  Character  and  Conduct  of  Witness. 

f  345.  A  conviction  under  a  municipal  ordi- 
nance held,  in  view  of  Const,  art.  4,  $  23,  subsec. 
2,  not  to  be  a  conviction  of  crime  which,  under 
the  direct  provisions  of  L.  O.  L.  §  863,  may  be 
used  to  impeach  a  witness.— State  v.  Crawford 
(Or.)  440. 

S  350.  Extent  of  cross-examination  of  wit- 
ness as  to  bis  conviction  of  crime  for  purpose 
of  affecting  his  credibility  stated.— Hendrix  v. 
State  (Okl.  Cr.  App.)  244. 

(C)  Interest  nnd  Bias  of  Witness. 

§  372.  An  employe  suing  his  master  for  in- 
jury held  entitled  to  ask  other  employes  testi- 
fying for  the  master  as  touching  their  interest 
and  the  weight  of  their  testimony  whether  they 
had  not  settled  their  claim  for  injury  from  the 
same  accident — Etheridge  v.  Gordon  Const.  Co. 
(Wash.)  639. 

(D)  Inconsistent  Statements  by  Witness. 

§  388.  Proper  foundation  held  not  laid  for 
admission  of  stenographer's  notes  at  a  coroner's 
inquest  to  impeach  witnesses  at  the  trial.— By- 
ram  v.  People  (Colo.)  528. 

WOMEN. 

Married  women,  see  Husband  and  Wife. 

WORDS  AND  PHRASES. 

"Actual  fraud."-Garvin  v.  Harrell  (Okl.)  186. 
"Actual  negligence."— Adams  v.  Colorado  &  S. 

Ry.  Co.  (Colo.)  1010. 
"Actual  notice."— Faris  v.  Finnup  (Kan.)  407. 
"Adoption."— Long  v.  Pufur  (Or.)  59. 
"Adverse  use."— Featherman     v.  Hennessy 

(Mont.)  751. 
"Alienation."— Barnes  v.  Stonebraker  (Okl.)  903. 
"Any^device."— James  v.  State  (Okl.  Cr.  App.) 

"Appeal."— Stutsman    v.    City    of  Cheyenne 
(Wyo.)  322. 

"Apellate  jurisdiction."— Buck  v.  Dick  (Okl.) 


"Artificer."— State  v.  City  of  Ottawa  (Kan.) 

391. 

"Artisan."— State  v.  City  of  Ottawa  (Ran.)  391. 
"Auction."— Pike  v.  State  Board  of  Land  Com'rs 
(Idaho)  447. 

"Authority."— Martin  v.  Oregon  R.  &  Nav.  Co. 
(Or.)  16. 

"Beneficially  interested."— Territory  v.  Matson 
(N.  M.)  816;  State  v.  Main  (Wash.)  632. 

"Broker."— Goesling  v.  Gross,  Kelly  &  Co.  (N. 
M.)  608. 

"Confidence  game."— Wheeler  v.  People  (Colo.) 
312. 

"Constitutional  convention."— Smith  v.  Haskell 
(Okl.)  932. 

"Constructive  trust."— Eisenberg  v.  Goldsmith 

(Mont.)  1127. 
"Corporate  assets."— McKee  v.  Title  Ins.  & 

Trust  Co.  (Cal.)  140. 
"Craftsman."— State  v.  City  of  Ottawa  (Kan.) 

391. 

"Crossing."— Stein  v.  United  Railroads  of  San 
Francisco  (Cal.)  663. 

"Custody."— Territory  v.  Matson  (N.  M.)  816. 

"Dangers  of  navigation."— Pettyjohn  v.  Oregon 
Coal  &  Navigation  Co.  (Or.)  438. 

"Deceit."— Garvin  v.  Harrell  (Okl.)  186. 

"De  facto  officer."— Potomac  Oil  Co.  t.  Dye 
(Cal.  App.)  126. 

"Default."— Utah  Ass'n  of  Credit  Men  v.  Bow- 
man (Utah)  63. 

"Delivered."— Dennison  v.  Barney  (Colo.)  519. 

"De  novo."— Estes  v.  Denver  &  R.  G.  R.  Co. 
(Colo.)  1005. 

"Discovery."— Murray  v.  White  (Mont.)  754. 

"Ditto  marks."— People  v.  Newell  (Colo.)  643. 

"Doing  business."— Diamond  Bank  v.  Van  Me- 
ter (Idaho)  97. 

"Dwelling  house." — Simpson  v.  State  (Okl.  Cr. 
App.)  549. 

"Employed."— State  v.  City  of  Ottawa  (Kan.) 

391.  ',. 
"Employment "—State  v.  City  of  Ottawa  (Kan.) 

"English  language."— People  v.  Newell  (Colo.) 
643 

"Extend."— Rossville    State    Bank   v.  Heslet 

(Kan.)  1052. 
"Factor/'-Goesling  v.  Gross.  Kelly  &  Co.  (N. 

M.)  608. 

"Frame  building." — Morton  v.  Wessinger  (Or.)  7. 

"Final  decree."— Sacramento  Valley  lrr.  Co.  v. 
Lee  (N.  M.)  834;  Eagle  Mining  &  Improve- 
ment Co.  v.  Lnnd  (N.  M.)  840. 

"Fraud."— Bretthauer  v.  Foley  (Cal.  App.)  356. 

"Fraudulent."— McKee  v.  Title  Ins.  A  Trust 
Co.  (Cal.)  140. 

"Gaming. "—James  v.  State  (Okl.  Cr.  App.) 
226. 

"Great  bodily  injury."— Territory  v.  Ayers  (S. 
M.)  604. 

"Guarantor."— Thomson  v.  Koch  (Wash.)  1110. 

"Heirs."— Ruhnke  v.  Anbert  (Or.)  38. 

"Highways."— Mashburn  v.  St.  Joe  Improve- 
ment Co.  (Idaho)  92. 

"Immediately/'-Williams  v.  Campbell  (Kan.) 
800. 

"Increase."— McKee  v.  Title  Ins.  &  Trust  Co. 
(Cal.)  140. 

"Indictment"— Ex  parte  Show  (Okl.  Cr.  App.) 
1062. 

"Indorser."— Thomson  v.  Koch  (Wash.)  1110. 
"Information."— Welles  v.  Colorado  Nat  Life 
Assur.  Co.  (Colo.)  524;  Ex  parte  Show  (Okl. 
Cr.  App.)  1062. 
"Insolvency.'  — Harle-Haas  Drug  Co.  v.  Rogers 

Drug  Co.  (Wyo.)  791. 
"Judgment  roll."— Haas  v.  Leters  (Idaho)  96. 
"Knowledge."— Welles  v.  Colorado  Nat  Life 

Assur.  Co.  (Colo.)  524. 
"Laborer."— State  v.  City  of  Otta  va  (Kan.)  391. 
"Land."— State  v.  Superior  Cou  *.  of  Spokane 

County  (Wash.)  576. 
"Lawfully  claiming."— Agoure  V.  Lewis  (Ctl 

App.)  882. 

"Local  law."-Coyle  v.  Smith  (Okl.)  944. 
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"Local  or  special  law." — Hettinger  v.  Good  Road 
Dist.  No.  1  of  Washington  County  (Idaho) 
721. 

"Loss  or  injury."— Estes  v-  Denver  &  R.  G.  R. 

Co.  (Colo.)  1005. 
"Majority."— Baxter  v.  Davis  (Or.)  438. 
"Maker."— Thomson  v.  Koch  (Wash.)  1110. 
"Materialman."— Finlay   v.   Tagholm  (Wash.) 

1083. 

"Mechanic."— State  v.  City  of  Ottawa  (Kan.) 
391. 

"Ministerial  act"— State  v.  Huston  (Okl.)  190. 
"Ministerial  duty."— State  v.   Huston  (Okl.) 
190. 

"Navigable  stream." — Mashburn  v.  St  Joe  Im- 
provement Co.  (Idaho)  92. 

"Net-  succession."— In  re  Hite's  Estate  (Cal.) 
1072. 

"Office."— State  v.  City  of  Ottawa  (Kan.)  391; 

Childs  v.  State  (Okl.  Cr.  App.)  545. 
"Officers."— Bennett  Trust  Co.  v.  Sengstacken 

(Or.)  863. 

"Ordinance."— Smith  v.  Haskell  (Okl.)  932. 
"Other  persons."— State   v.   City   of  Ottawa 

(Kan.)  301. 
"Owned."— Murdock  v.  Murdock  (Utah)  330. 
"Paragraph."— Barnes    v.    Stonebraker  (Okl.) 

903. 

"Perils  of  the  sea."— Pettyjohn  v.  Oregon  Coal 

&  Navigation  Co.  (Or.)  438. 
"Person  directly  interested."— Brown  First 

Nat  Bank  (Colo.)  483. 
"Plan."— Nave  v.  McGrane  (Idaho)  82. 
"Political  right"-State  v.  Huston  (Okl.)  190. 
"Post  office  address."— People  v.  Newell  (Colo.) 

643. 

"Prejudicial."— Pettit  v.  Forsyth  (Cal.  App.) 
892. 

"Promise."— Dennison  v.  Barney  (Colo.)  519. 

"Property."-  Cobban  v.  Meagher  (Mont.)  290; 
Montpe'  ^r  Milling  Co.  v.  City  of  Mont- 
pelier  (idaho)  741. 

"Proximate  cause." — Hocking  v.  British  Amer- 
ica Assur.  Co.  of  Toronto,  Canada  (Wash.) 
259. 

"Public  lands."— Minidoka  &  S.  W.  R.  Co.  v. 

Weymouth  (Idaho)  455. 
"Public  policy."— Pike  v.  State  Board  of  Land 

Com'rs  (Idaho)  447. 
"Purchaser  in  good  faith."— Harle-Haaa  Drug 

Co.  v.  Rogers  Drug  Co.  (Wyo.)  791. 
"Railroads."— Atchison,  T.  &  S.  F.  Ry.  Co.  v. 

Citizens'  Traction  &  Power  Co.  (N.  M.)  810. 
"Real  property  last  hereinbefore  described."— 

King  v.  Gibson  (Kan.)  429. 
"Request."— Houston-Hart  Lumber  Co.  v.  Neal 

(N.  M.)  621. 
"Residence  address."— People  v.  Newell  (Colo.) 

643. 

"Resulting    trust"— Eisenberg    v.  Goldsmith 

(Mont.)  1127. 
"R.  L.  D."-Billingsley  v.  State  (Okl.  Cr.  App.) 

241. 

"Salvage."— Pettyjohn  v.  Oregon  Coal  ft  Navi- 
gation Co.  (Or.)  438. 

"School  lands."— Pike  v.  State  Board  of  Land 
Com'rs  (Idaho)  447. 

"Schools."— Pike  v.  State  Board  of  Land  Com'rs 
(Idaho)  447. 

"Service."— Clemmons  v.  State  (Okl.  Cr.  App.) 
238. 

"Service  of  a  notice."— Clemmons  v.  State  (Okl. 

Cr.  App.)  238. 
"Show."— Hennessy  v.  Hall  (Cal.  App.)  350. 
"Special  law."— Coyle  v.  Smith  (Okl.)  944. 
"Specifications."— Nave  v.  McGrane  (Idaho)  82. 
"State  convention."— Smith  v.   Haskell  (Okl.) 

932. 

"Subornation  of  perjury."— McClelland  v.  Peo- 
ple (Coif)  640. 

"Supplies.'^-Grants  Pass  Banking  &  Trust  Co. 
v.  Enterprise  Mining  Co.  (Or.)  859. 
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"SuTDrise."— Porter  v.  Anderson  (Cel.  App.) 

"Timber  lands."— Pike  v.  State  Board  of  Land 
Com'rs  (Idaho)  447. 

"Transaction  involving  real  estate."— Burns  v. 
Vaught  (Okl.)  906. 

"Vacation."— State  v.  Superior  Court  of  Spo- 
kane County  (Wash.)  576. 

"Undertaking."— Dennison  v.  Barney  (Colo.) 
519. 

"When  thus  appealed."— Stutsman  v.  City  of 

Cheyenne  (Wyo.)  322. 
"Willfully."— Haddox  v.  Northern  Pac.  Ry.  Co. 

(Mont.)  1119. 
"Willful  misconduct."— Adams  v.  Colorado  &  S. 

Ry.  Co.  (Colo.)  1010. 
"Within  the  realm  of  local  affairs  or  municipal 

business."— Walker    v.    City    of  Spokane 

(Wash.)  775. 
"Workman."— State  v.  City  of  Ottawa  (Kan.) 

391. 

"Writing."— People  v.  Newell  (Colo.)  643. 
"Written  instrument."— McMillan   v.  Whitley 
(Utah)  1026. 

WORK  AND  LABOR. 

See  Master  and  Servant. 

Liens  on  real  property  for  work  and  materials, 

see  Mechanics'  Liens. 
Part  performance  of  contract  within  statute 

of  frauds,  see  Frauds,  Statute  of,  §  138. 
Salvage  services,  see  Salvage. 

WRITING. 

Best  and  secondary  evidence,  see  Evidence,  Si 
175-187. 

Documentary  evidence,  see  Criminal  Law.  i 
430;  Evidence,  §§,344-380. 

Necessity  and  sufficiency  under  statute  of 
frauds,  see  Frauds,  Statute  of. 

Necessity  of  written  application  for  extension 
of  time  to  serve  case  on  appeal,  see  Crim- 
inal Law,  §  1099. 

Necessity  of  written  notice  of  appeal,  see  Crim- 
inal Law,  §  1081. 

Parol  or  other  extrinsic  evidence  affecting  writ- 
ings, see  Evidence,  §§  397-467. 

Requisites  and  sufficiency  to  satisfy  statute  of 
frauds,  see  Frauds,  Statute  of,  §  115. 

WRITS. 

See  Process. 

Particular  writs. 
See  Habeas  Corpus;  Mandamus;  Prohibition; 

Replevin. 
Of  certiorari,  see  Certiorari. 
Of  certiorari  to  review  judgment  of  justice  of 

the  peace,  see  Justices  of  the  Peace,  §  194. 
Of  error,  see  Appeal  and  Error. 
Of  review,  see  Certiorari. 

WRITTEN  INSTRUMENTS. 

Best  and  secondary  evidence,  see  Evidence,  §1 
175-187. 

Cancellation,  see  Cancellation  of  Instruments. 
Delivery  as  escrow,  see  Escrows. 
Documentary  evidence,  see  Criminal  Law.  I 

430;  Evidence,  §§  344-380. 
Estoppel  by  deeds  and  other  instruments,  see 

Estoppel,  |  22. 
Limitation  of  actions  on  written  contracts,  see 

Limitation  of  Actions,  §  24. 
Parol  or  other  extrinsic  evidence,  see  Evidence, 

§§  397-467. 

Requisites  and  sufficiency  to  satisfy  statute  of 
frauds,  see  Frauds,  Statute  of,  §  115. 
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Particular  classes  of  instruments. 

See  Assignments  for  Benefit  of  Creditors;  Chat- 
tel Mortgages;  Compromise  and  Settlement; 
Indictment  and  Information;  Insurance; 
Mortgages;  Stipulations;  Wills. 

Award  of  arbitrators,  see  Arbitration  and 
Award,  §§  67-84. 

Contracts  in  general,  see  Contracts. 

Deeds,  see  Deeds. 

Deeds  or  declarations  of  adoption,  see  Adop- 
tion, f  8. 

.    WRONGFUL  DEATH. 

See  Death,  §8  9-95. 


See  Torts. 


WRONGS. 
X-RAY. 


Preliminaries  to  admission  of  x-ray  photograph, 
see  Evidence,  §  380. 

YEAR. 

Agreements  not  to  be  performed  within  one 

year,  see  Frauds,  Statute  of,  f$  47-49. 
Estates  for  years,  see  Landlord  and  Tenant. 
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